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llliaoiB  Supreme  Court — February  16, 1916» 
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If  eoHmiiioB'  Idens  —  Foreclosure  —  Par- 
ties. 

JThe  decree  in  a  mechanic's  lien  foreclosure 
suit,  to  which  B.  was  a  party  defendant, 
imd«>r  Mechanic's  Lien  Act  (Hurd's  Bev.  St. 
1913,  c  82,  §  26),  §  11,  as  a  person  having 
a  claim  to  the  premises,  that  R.  was  the 
owner  of  the  premises  in  fee  simple,  and  that 
W.  was  entitled  to  a  lien  thereon,  and  order- 
ing sale  of  the  premises  free  of  all  claims  of 
the  parties,  is  conclusive  between  the  parties 
as  to  the  matters  actually  determined,  and  to 
every  other  thing  within  the  knowledge  of 
the  parties  which  might  have  been  set  up  as 
ground  for  relief  or  defense,  and  is  a  bar  to 
subsequent  suit  by  B.,  based  on  the  fact, 
known  by  him  at  the  time  of  the  lien  suit, 
that  R.  had  bought  th^  premises  with  money 
embezzled  by  him  from  B.,  to  have  it  decreed 
that  the  land  was  held  in  trust  for  B.,  and 
for  that  reason  to  have  issuance  of  deed  on 
sale  under  the  decree  in  the  lien  suit  enjoined. 

[See  note  at  aid  of  this  case.] 

Appeal  from  Circuit  Court,  Cook  county: 
Baldwin,  Judge. 

Action  by  Edward  R.  Bacon,  plaintiff, 
against  Otto  E.  Reichelt  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.     Af- 


Mose9,  Rotenfhdl  d  Kennedy^  Walter  Bach- 

rach  and  Sigmund  W.  Diwid  for  appellant. 

S^on  LoOroUy  8.  O,  Iroing  and  Emory  D. 

Frazer  for  appellees. 

Ann.  Cas.  1918B.-*-l. 


[91]  Dunn,  J. — ^The  circuit  court  of  Cook 
county  dismissed  for  want  of  equity,  upon  a 
hearing,  the  appellant's  bill  of  complaint,  the 
relief  souglit  by  which  was  a  decree  declaring 
certain  real  estate  to  have  been  purchased  by 
the  appellee  Otto  £.  Reichelt  with  the  money 
of  the  appellant  and  to  be  held  in  trust  for 
the  benefit  of  the  appellant,  and  to  enjoin  the 
execution  of  a  deed  by  a  master  in  chancery 
upon  a  sale  of  such  real  estate  made  under  a 
decree  in  proceedings  for  the  enforcement  of 
a  mechanic's  lien. 

The  facts  claimed  by  the  appellant  and 
found  by  the  master  are,  that  Otto  E.  Rei- 
chelt, in  the  years  1910,  1911  and  1912,  was 
in  the  employ  of  the  appellant  and  through 
a  series  of  forgeries  and  embezzlements-  ap- 
propriated $24,329.60  of  the  appellant's  mon- 
ey, with  a  part  of  which  he  purchased  and 
obtained  the  title  to  the  real  estate  in  con- 
troversy. The  appellant  discovered  Reichelt's 
fraudulent  appropriation  of  his  money  in 
April,  1912,  and  on  May  14,  1912,  began  an  ac- 
tion of  assumpsit  in  the  circuit  court  of  Cook 
county  against  Reichelt  for  the  money  so  mis- 
appropriated and  caused  an  attachment  in  aid 
to  be  levied  on  the  real  estate  in  controversy- 
The  cause  was  tried,  and  on  July  11,  1914> 
a  judgment  was  rendered  in  favor  of  the 
[92]  plaintiff  on  the  issue  in  assumpsit  but 
against  him  on  the  attachment  issue,  and  the 
writ  of  attachment  was  dismissed.  An  appeal 
was  taken  by  the  plaintiff  and  is  still  pend- 
ing in  the  Appellate  Court.  On  May  14,  1912, 
Reichelt  conveyed  the  premises  by  warranty 
deed  to  the  defendant  John  W.  Barker  for  the 
purpose  of  indemnifying  Barker  as  bail  for 
Reichelt  on  an  indictment  which  had  been 
returned  against  the  latter,  and  in  March, 
1914,  Reichelt  executed  a  trust  deed  of  the 
premises  to  the  defendant  Andrew  J.  Red- 
mond for  the  purpose  of  securing  his  prom- 
issory note  for  $6,000,  payable  to  and  in- 
dorsed by  himself,  for  the  purpose  of  securing 
the  attorneys'  fees  and  expenses  of  the  de- 
fendants Andrew  J.  Redmond,  B.  A.  Dunlap 
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and  Siraon  La  Grou  while  acting  as  attorneys 
for  Reichelt.  The  defendant  Emil  Wetzel  was 
engaged  in  the  wire  and  iron  works  business, 
and  prior  to  May  12,  1912,  erected  upon  and 
around  the  real  estate  in  question  an  iron 
fence  for  Keichelt,  for  which  the  latter  was 
indebted  to  Wetzel  in  the  sum  of  $1505.20, 
for  which  Wetzel  filed  a  bill  in  the  circuit 
court  of  Cook  county  to  establish  and  fore- 
close his  mechanic's  lien.  The  appellant,  as 
well  as  Reichelt,  was  made  a  defendant  and 
answered,  admitting  Reichelt's  ownership  of 
the  premises  prior  to  April  24,  1912,  but  filed 
no  cross-bill,  though  he  had  then  knowledge 
of  all  the  facts  upon  which  the  present  bill 
is  founded.  The  mechanic's  lien  proceeding 
was  referred  to  a  master,  and  in  the  taking 
of  testimony  it  was  stipulated  on  the  part 
of  appellant  that  on  April  24,  1912,  and 
prior  thereto,  Reichelt  was  the  owner  in  fee 
simple  of  the  premises  in  controversy  and 
that  the  interest  of  appellant  in  such  premises 
arose  under  an  attachment  suit  filed  by  him 
against  Reichelt,  in  which  a  levy  had  been 
made  upon  the  interest  of  Reiehelt  in  the 
premises.  The  master  made  a  report,  in  ac- 
cordance with  which  a  decree  was  entered, 
finding,  among  other  things,  that  Reichelt 
was  the  owner  of  the  premises  in  fee  simple; 
that  the  appellant's  interest  arose  by  virtue 
of  the  attachment  suit;  that  Wetzel  [93]  was 
entitled  to  a  lien  on  the  premises  for  $1595.- 
20  and  costs,  and  ordering  a  sale  of  the  prem- 
ises free  of  all  claim,  title  and  Interest  of  the 
parties  to  the  cause.  Under  this  decree  the 
master  sold  the  premises  on  January  31, 
1914,  to  Wetzel  for  the  sum  of  $1800.  At 
the  time  Wetzel  erected  the  fence  on  the 
premises  he  had  no  knowledge  of  the  manner 
in  which  Reichelt  had  acquired  title  to  the 
premises  or  of  the  appellant's  rights  in  them, 
if  any,  but  before  his  purchase  under  the  de- 
cree he  was  informed  of  Reichelt's  defalcation 
and  of  the  manner  in  which  he  had  obtained 
the  title.  No  redemption  has  been  made  from 
the  master's  sale.  After  the  expiration  of 
twelve  months  and  before  the  expiration  of 
fifteen  months  from  the  date  of  the  sale 
Wetzel  sold  the  certificate  of  sale  to  the  de- 
fendant Redmont,  who  purchased  for  the 
benefit  of  himself,  La  Grou  and  Dunlap  with 
money  obtained  by  means  of  a  loan  from  the 
defendant  Reinhold  Anders,  to  whom  the  cer* 
tificate  of  sale  was  delivered,  with  the  under- 
standing that  he  was  to  have  a  first  mort- 
gage on  the  premises  for  his  loan  as  soon 
as  a  master's  deed  was  obtained  therefor. 

The  appellant  was  a  defendant  to  the  pro- 
ceeding to  enforce  the  mechanic's  lien,  and 
under  the  statute  had  a  right  to  redeem  the 
premises  at  any  time  within  twelve  months 
from  the  sale.  He  had  no  right,  under  the 
statute,  to  redeem  at  any  later  time.  He 
was  properly  made  a  defendant  to  the  pro- 


ceeding under  the  Mechanic's  Lien  act,  section 
7  of  which  requires  all  parties  interested  to  be 
made  defendants,  and  declares  that  parties  ii^ 
interest,  within  the  meaning  of  the  act,  shall 
include  "all  persons  who  may  have  any  legal 
or.  equitable  claim  to  the  whole  or  any  part 
of  the  premises  upon  which  a  lien  may  be 
attempted  to  be  enforced  under  the  provi- 
sions thereof,  or  who  are  interested  in  the 
subject  matter  of  the  suit."  It  was  the  duty 
of  the  appellant  to  set  up  in  that  proceed- 
ing his  interest  in  the  premises,  and  the  de- 
cree in  that  case  is  conclusive  upon  him,  not 
only  as  to  the  issues  which  were  actually 
made  and  [94]  determined  in  the  case,  but 
also  as  to  every  matter  which  was  pro2>erly 
involved  and  which  might  have  been  raised 
and  determined.  A  prior  adjudication  be- 
tween the  same  parties  is  conclusive  upon 
thetn,  not  only  as  to  the  matters  actually 
determined,  but  as  to  every  other  thing  with- 
in the  kfiowledge  of  the  parties  which  might 
have  been  set  up  as  a  ground  for  relief  or 
defense.  Ruegger  v.  Indianapolis,  etc.  R.  Co. 
103  111.  449;  Rogers  v.  Higgins,  57  111.  244; 
Hamilton  v.  Quimby,  46  111.  90;  Roby  v. 
Calumet,  etc.  Canal,  etc.  Co.  165  111.  277,  46 
N.  E.  214. 

The  object  of  the  mechanic's  lien  pi*oceed- 
ing  was  to  adjudicate  the  amount  due  the 
oomplainant  and  have  the  interest  of  the 
defendant  Reichelt  in  the  premises  sold  for 
the  payment  of  that  amount.  The  statute 
provides  that  whatever  right  or  estate  the 
owner  had  in  the  land  at  the  time  of  making 
the  contract  may  be  sold  in  the  same  manner 
as  other  sales  of  real  estate  are  made  under 
decrees  in  chancery.  At  the  time  of  making 
the  contract  Reichelt  appeared  to  be  the  own- 
er in  fee  simple  of  the  premises.  That  was 
the  title  to  which  the  lien  of  Wetzel  attached 
and  it  was  that  title  which  he  had  a  right  to 
have  sold  for  the  payment  of  his  claim. 
Subsequent  conveyances  were  made  and  subse- 
quent liens  accrued,  but  they  did  not  affect 
the  prior  right  of  Wetzel  to  have  the  premises 
sold.  They  were  all  subject  to  the  priority  of 
his  claim.  Each  one  of  the  parties  to  thft 
suit  was  required  to  set  up  everything  within 
his  knowledge  which  might  constitute  a 
ground  for  relief  or  defense.  Wetzel  had  a 
right  to  a  decree  for  the  sale  of  the  premises, 
unincumbered.  Nothing  affecting  that  right 
was  set  up  in  the  answers  filed  and  he  ob- 
tained such  a  decree.  His  right,  or  the  right 
of  any  other  person  to  purchase,  was  not  af- 
fected by  knowledge  of  equities  acquired  sub< 
sequent  to  the  accruing  of  his  right.  The 
master's  sale  was  of  the  title  in  fee  simple, 
free  of  any  right  or  interest  of  any  of  the 
parties  to  the  suit,  and  the  purchaser  ac- 
quired the  title  free  of  any  right  of  redemp- 
tion or  of  any  right  [95]  to  the  property  by 
reason  of  its  having  been  purchased  by  Rei* 
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chelt  with  the  appellant's  funds  which  Bei* 
ehelt  had  embezzled  or  otherwise  imlawfuUy 
obtained. 

The  decree  of  the  circuit  court  was  right 
and  it  will  be  afiirmed. 

Becree  affirmed. 


KOTE. 

Heeessary  or  Proper  Parties  to  Aotloii 
to  Forooloae  Keohaaio's  Idea. 

I.  Introductory,  8. 
II.  Plaintiffs: 

1.  In  General,  3. 

2.  Action  by  Assignee  of  Lien,  5. 
III.  Defendants: 

1.  Principal  Contractor,  6. 

2.  Owner: 

a.  In  General,  11. 

b.  Effect  of  Conveyance  of  Prem- 

ises, 14. 

3.  Wife  or  Widow  of  Owner,  14. 

4.  Husband  of  Owner,  15. 

5.  Lessee,  15. 

6.  Lessor,  16. 

7.  Heir,  16. 

8.  Perianal  Representative,  16. 

9.  Trustee,  17. 

10.  Cestui  Que  Trust,  18. 

11.  Mortgagee,  19. 

12.  Other  Lien  Claimant,  21. 

13.  Surety,  23. 

14.  Receiver,  23. 


f.  Introductory, 

The  lien  of  a  mechanic  or  materialman  on 
buildings  and  land,  while  recognized  by  the 
civil  law  (1  Domat,  §  174)  and  by  the  Code 
Napoleon  (Art.  2103,  §  2)  was  unknown 
either  at  common  law  or  in  equity  (18  R.  C. 
L.  p.  872).  The  proceeding  for  its  enforce- 
ment is  therefore  in  the  nature  of  a  statu- 
tory special  proceeding.  (18  R.  C.  L.  p. 
982.  >  The  necessity  or  proprietv  of  joining 
particular  parties,  when  not  ft.xed  by  the 
terms  of  the  statute,  is  to  be  determined  on 
the  basis  of  the  fundamental  principle  that 
no  property  right  can  be  divested  without 
notice  and  hearing,  and  hence  the  general 
rule  is  that  in  a  proceeeding  to  enforce  a 
mechanic's  lien  all  persons  interested  in  the 
property  to  which  the  lien  attaches  must  be 
made  parties.  See  the  cases  cited  throi^hout 
this  note.  In  jurisdictions  wherein  the  dis- 
tinction between  law  and  equity  is  preserved 
proceedings  to  foreclose  a  mechanic's  lien  are 
said  to  be  equitable  in  their  nature  (18  It 
C.  L.  p.  978)  and  the  same  rule  as  to  parties 
has  bc»n  dedared  as  the  result  of  the  applica- 
tion of  equitable  principles.  Thus,  in  Lom- 
bard V.  Johnson,  76  111.  699,  the  court  said: 


"A  proceeding  to  enforce  a  mechanic's  lien 
is,  in  effect,  a  suit  in  chancery,  and  the  rules 
that  govern  causes  in  equity  usually  control 
cases  instituted  under  the  statute  to  e]\force  a 
mechanic's  lien.  The  general  rule  in  epurtit 
of  equity,  as  to  parties,  is,  that  all  persons 
materially  interested  in  the  subject-matter 
ought  to  be  made  parties  to  the  suit,  either 
as  plaintiffs  or  defendants." 

If.  Plaintiffs. 
1.  Inr  Geitebal. 

It  has  been  held  that  only  such  persons 
as  have  a  common  interest  may  unite  Ieis  par- 
ties plaintiff  in  an  action  to  foreclose  a  me- 
chanic's lien.  Bush  v.  Connelly,  33  111.  447; 
Harch  v.  Morgan,  1  Kan.  293;  Rockwood  v. 
Walcott,  3  Allen  (Mass.)  458;  Perry  v. 
Swanner,  160  X,  C.  141,  63  S.  E.  611;  Old- 
field  V.  Barbour,  12  Ont.  Pr.  554.  Compare 
Barber  v.  Reynolds,  33  Cal.  497,  id.  44  Cat 
619. 

Thus  in  Old  field  v.  Barbour,  supra,  it 
appeared  that  the  plaintiffs,  four  carpenters, 
had  worked  for  the  contractor  in  erecting  a 
building.  They  each  filed  their  liens  and 
thereafter  brought  a  joint  action  to  enforce 
the  same.  It  was  held  that  while  each 
could  bring  an  action  in  his  own  name  they 
had  no  right  to  unite  in  one  action.  The 
court  said:  "These  four  men  have  each  a 
claim  against  Barbour — not  any  joint  claim 
of  the  four — and  each  can  and  should  sue 
him  for  it  in  the  division  court.  If  they 
cannot  maintain  their  mechanic's  lien  that 
has  been  filed,  they  cannot  maintain  any 
joint  action." 

So  in  Bush  v.  Connelly,  33  111.  447,  the 
court  said:  "The  complainants  by  their  own 
showing  have  no  community  of  interest  in 
the  subject-matter  of  the  suit.  Their  inter- 
ests have  been  severed  by  the  settlement  of 
the  building  accounts,  and  the  indebtedness 
distributed  among  the  contractors,  and  sepa- 
rate notes  executed  to  the  separate  parties 
for  the  respective  amounts  due.  By  the  com- 
plainants' own  showing,  £ller  has  no  interest 
in  the  note  executed  to  Bush  &  Benhart,  nor 
have  they  any  interest  in  the  note  executed 
to  Eller.  They  are  separate  and  independent 
claims,  and  should  have  been  sued  for  sepa- 
rately. No  joint  interest  is  shown,  and  con- 
sequently, the  demurrer  should  have  been 
sustained.  Sutherland  v.  Ryerson,  24  111. 
517.  The  parties  here  do  not  show  they  are 
jointly  entitled  to  a  lien  on  the  premises,  but 
the  contrary." 

Compare  Rockwood  v.  Walcott,  3  Allen 
(Mass.)  458,  wherein  it  appeared  that  Rock- 
wood and  one  Dickinson  who  were  not  gen- 
eral partners,  undertook  jointly  to  perform 
labor  for  the  defendants.     Thereafter  they 
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joined  in  an  action  to  foreclose  their  lien. 
During  the  pendency  of  the  action  Dickinson 
died.  It  was  held  that  Rockwood  could 
maintain  the  action  in  his  own  name  and 
as  the  surviving  partner  of  Dickinson. 

In  Fischer  v.  Hanna,  8  Colo.  App.  471,  47 
Pac.  303,  it  was  held  that  one  who  superin- 
tended the  erection  of  a  building  had  a  right 
to  intervene  as  a  party  plaintiff  in  an  action 
to  foreclose  a  mechanic's  lien  on  the  building. 
The  court  said :  "It  is  contended  by  appellant 
that  the  allegations  in  the  petition  do  not 
bring  the  intervenor  within  the  provisions 
of  the  statute  as  entitled  to  a  lien.  The  stat- 
ute provides  a  lien  for  'whoever  shall  do 
any  work.  .  .  .  For  the  purposes  of  this 
act  the  term  "work''  shall  be  deemed  to  in- 
clude labor  of  every  kind,  whether  skilled  or 
unskilled.'  I  see  no  good  reason  why  the 
superintendence  of  the  construction  of  a  build- 
ing is  not  within  the  statute  without  a  spe- 
cial designation.  It  is  certainly  work  and 
labor.  .  .  .  The  language  of  the  statute 
is  clear  and  comprehensive,  and  includes  all 
persons  who  perform  labor,  whether  skilled 
or  unskilled.  The  person  superintending  the 
construction  performs  labor  as  truly  as  the 
mason  who  lays  the  wall." 

As  a  general  proposition  the  known  mem- 
bers of  a  partnership  which  furnishes  labor 
or  materials  for  the  erection  of  a  building, 
are  proper  parties  to  an  action  to  foreclose 
a  mechanic's  lien.  Roberts  v.  Gates,  64  111. 
374;  Lombard  v.  Johnson,  76  III.  599;  Goble 
v.  Gale,  7  Blackf.  (Ind.)  218,  41  Am.  Dec.  219 
(dormant  partner  not  necessary  party) ;  Shar- 
on Town  Co.  V.  Morris,  39  Kan.  377,  18  Pac. 
230  (one  partner  may  sue  for  partnership) ; 
Kleinert  v.  Knoop,  147  Mich.  387,  110  N.  W. 
941;  Holmes  v.  Shands,  27  Miss.  40;  Jones 
V.  Hurst,  67  Mo.  568;  Hammersmith  v.  Hil- 
ton, 8  Mo.  App.  564;  Davis  v.  Church,  1 
Watts  &  S.  (Pa.)  240  (surviving  partner 
may  bring  action  in  his  own  name). 

In  Jones  v.  Hurst,  67  Mo.  568,  it  appeared 
that  the  plaintiff  in  conjunction  with  his 
partner  had  performed  work  and  furnished 
materials  on  the  property  of  the  defendant. 
Thereafter  the  plaintiff's  partner  assigned  to 
the  former  his  share  of  the  interest  in  the 
lien  against  the  defendant's  property.  It  was 
held  that  the  plaintiff's  assignor  was  not  a 
necessary  party  to  the  action  to  foreclose  the 
lien.  The  court  said:  "In  addition  to  being 
the  assignee  of  his  copartner's  interest,  Em- 
bree  was  a  joint  owner  of  the  debt,  and  an 
original  party  to  the  contract,  and  as  such 
partner  and  contractor  he  had  an  undoubted 
right  to  use  the  firm  name  to  perfect  the  lien. 
The  statement  constituting  the  lien  recites  a 
contract  with,  and  an  indebtedness  to,  the 
firm,  and,  though  sworn  to  by  Embree  alone, 
is  in  all  respects  sufficient  as  a  lien  filed 
by  the  firm.     The  statute  provides  that  the 


account  filed  may  be  verified  by  the  con- 
tractor himself,  or  by  aome  credible  person 
for  him.  2  Wag.  Stat.  p.  909,  §  5.  The  re- 
cital therein  that  the  debt  had  been  assigned 
to  Embree,  and  that  he  alone  was  entitled 
to  the  benefit  of  the  lien,  is  mere  surplusage, 
and  does  not  alter  its  effect  or  impair  its 
value.  Nor  will  the  fact  that  the  lien  was 
filed  in  the  name  of  the  firm  after  the  assign- 
ment to  Embree  of  his  copartner's  interest 
affect  the  validity  of  the  lien." 

In  Lombard  v.  Johnson,  76  111.  599,  it 
appeared  that  the  defendant  had  purchased 
from  the  plaintiffs  certain  building  materials, 
and  had  obtained  from  them  labor  and  serv- 
ices. The  plaintiffs  were  partners  at  the  time 
of  the  purchase.  An  action  to  foreclose  the 
lien  for  the  goods  sold  was  thereafter  brought 
in  the  name  of  the  two  partners  composing 
the  fism.  It  was  held  that  both  partners 
were  proper  parties  plaintiff.  The  court  said : 
"In  this  case,  while  the  contract  was  made  in 
the  name  of  one  of  the  appellees,  yet  it  was 
made  for  the  benefit  of  both.  One  was  as 
much  interested  therein  as  the  other,  and, 
under  the  chancery  practice,  it  was  proper 
to  file  the  bill  in  the  name  of  both,  and  the 
contract  was  properly  admitted  in  evidence. 
From  this  it  follows  that  the  proof  admitted 
by  the  court  that  the  work  was  done  by 
Johnson  &  Epling  wa«  proper,  and  the  second 
position  relied  upon  is  not  well  taken." 

But  in  Roberts  v.  Gates,  64  111.  374,  it 
appeared  that  one  of  the  plaintiffs  had  fur- 
nished to  the  defendant  materials  to  be  used 
in  the  erection  of  a  building.  Thereafter,  and 
while  the  building  was  nearing  completion, 
the  plaintiffs  entered  into  a  partnership  for 
a  future  business.  Before  the  building  was 
completed  the  partnership  furnished. a  small 
proportion  of  the  material  used.  It  was  held 
that  the  partner  who  as  an  individual  fur- 
nished the  material  from  the  beginning,  was 
the  only  proper  party  plaintiff.  The  court 
said:  "Upon  no  principle  can  this  decree  be 
sustained.  The  goods  were  furnished  under 
an  express  contract  with  one  person,  and  the 
formation  of  the  partnership  gave  to  the 
incoming  partner  no  lien  by  virtue  of  the 
contract.  Upon  the  allegations  of  the  peti- 
tion no  joint  lien  was  created,  and  the  court 
had  no  power  to  declare  a  lien  in  favor  of 
the  partners.  It  may  be  that,  after  the 
partnership,  both  petitioners  were  equally  in- 
terested in  the  goods  then  delivered,  but  this 
equal  interest  alone  could  hot  make  a  lien, 
and  only  the  persons  who  have  a  lien  are 
entitled  to  the  benefit  of  the  statute.  The 
principle,  that  all  persons  interested  in  the 
.subject-matter  should  be  made  parties,  has 
no  application  to  this  case.  To  entitle  a 
person  to  be  a  petitioner^  he  must  not  only 
have  an  interest,  but  a  lien  within  the  pur- 
view of  the  statute." 
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2.  AonDN  BT  Abbionbb  of  LiBlf. 

Ill  same  jurisdictions  it  is  expressly  pro- 
vided by  statute  that  a  mechanic's  lien  may 
be  assigned  and  that  the  assignee  may  bring 
an  action  in  his  own  name  to  foreclose  the 
lien;  and  by  the  weight  of  authority  the 
assignor  is  not  a  necessary  party  to  the  fore- 
closure 'proceedings.  Davis  t.  Bilsland,  18 
Wall.  659,  21  U.  S.  (L.  ed.)  960;  Pensacola 
B.  Co.  T.  Schaffer,  76  Ala.  233;  Parnett  t. 
Wright,  116  Ark.  44,  172  8.  W.  254;  Phoenix 
Mut.  L.  Ins.  Co.  ▼.  Batchen,  6  111.  App.  621; 
Friedman  v.  Roderick,  20  111.  App.  622; 
Moore  v.  Dugan,  179  Mass.  153,  60  X.  £. 
488;  Tuttle  t.  Howe,  14  Minn.  145,  100  Am. 
Dec.  205;  Peters  y.  St  Louis,  etc.  R.  Co.  24 
Mo.  586;  Goff  v.  Papin,  34  Mo.  177;  Jones  y. 
Hurst,  67  Mo.  568;  McCormick  v.  Law  ton,  3 
Keb.  449;  Rogers  v.  Omaha  Hotel  Co.  4  Neb. 
54;  Hoagland  v.  Van  Etten,  31  Neb!  292,  47 
N.  W.  920;  Skyrme  v.  Occidental  Mill,  etc. 
Co.  8  Nev.  219;  Hallahan  v.  Herbert,  57  N. 
Y.  409,  11  Abb.  Pr.  (N.  S.)  336  (assignor 
may  sue  for  benefit  of  assignee) ;  Williams 
V.  Deutscher  Verein,  14  X.  Y.  S.  368;  Wil- 
liams V.  Edison  Electric  Illuminating  Co.  16 
N.  Y.  S.  857;  Shannon  v.  McDuffee,  2  Pa. 
Dist,  230;  Oliver  v.  Fowler,  22  S.  C.  634; 
Austin,  etc.  R.  Co.  v.  Daniels,  62  Tex.  73; 
House  V.  Schulze,  21  Tex.  Civ.  App.  243,  52 
S.  W.  654  (one  claimant  may,  by  assign- 
ment, sue  for  himself  and  on  claim  of  oth- 
ers) ;  laege  v.  Bossieux,  15  Grat.  (Va.)  83, 
76  Am.  Dec.  189;  Pairo  v.  Bethell,  75  Va. 
825  (assignors,  while  not  necessary,  are  proper 
parties) ;  Harrington  v.  Miller,  4  Wash.  808, 
31  Pac.  325.  See  also  Dye  v.  Forbes,  34 
Minn.  13,  24  N.  W.  309;  Kerr  v.  Moore, 
54  Miss.  286.  See  also  Brown  v.  Harper,  4 
Ore.  89.  Compare  Fitzgerald  v.  Port  Huron 
First  Presb.  Church,  1  Mich.  (N.  P.)  243. 

In  Pensacola  R.  Co.  y.  Schaffer,  76  Ala. 
233,  it  appeared  that  the  Pensacola  Rail- 
road Company,  entered  into  a  contract  with 
one  Beuz  by  which  the  latter  undertook  to 
erect  a  building  for  the  former.  Beuz  later 
abandoned  the  work,  and  with  the  consent  of 
the  defendant  assigned  his  rights  under  the 
contract  to  Schaffer,  the  plaintiff.  Schaffer 
completed  the  work  and  thereafter  brought 
an  action  in  his  own  name  to  foreclose  his 
lien.  It  was  held  that  Beuz  was  not  a 
necessary  party  to  the  action. 

In  Tuttle  v.  Howe,  14  Minn.  145,  100  Am. 
Dec.  205,  the  court  said:  "We  can  conceive 
of  no  reason  in  the  nature  of  things  why  an 
assignment  of  the  debt  or  account,  and  the 
lien,  such  as  was.  made  in  this  case,  should 
not  be  valid,  so  that  the  assignee  can  enforce 
the  lien  in  his  own  name.  The  claim  of  the 
materialman  and  the  lien  are  certainly  the 
property  of  the  materialman,  and  why  should 
he  not  have  the  right  to  dispose  of  both? 
There  is  nothing  in  the  lien   right  of  the 


nature  of  a  perBonal  trust.  The  lienholder  ia 
not  intrusted  with  the  possession  of  the 
property  bound  by  the  lien.  His  lien  is  a 
security.  What  difference  can  it  make  to  the 
lienor  who  holds  the  lien?  His  duty  is  to 
pay  the  debt.  If  he  pays  it  his  property  is 
discharged.  If  he  fails  to  pay  it,  and  so  loses 
the  property,  of  what  moment  is  it  to  him 
whether  the  lien  is  enforced  by  the  material- 
man or  by  his  assignee  f" 

In  Harrington  v.  Miller,  4  Wash.  808,  31 
Pac.  325,  it  was  said:  ''Actions  to  enforce 
liens  of  mechanics  and  materialmen  are 
equitable  in  their  nature,  and  the  procedure 
is  the  same  as  governs  in  the  foreclosure  of 
mortgages  on  real  estate.  See  Gen.  Stat. 
§  1677;  Washington  Iron- Works  ▼.  Jensen, 
8  Wash.  684,  28  Pac.  1019;  Fox  t.  Nachts- 
heim,  3  Wash.  684,  20  Pac.  141.  The  prin- 
ciple is  well  established  that  a  mortgagor  of 
real  estate  who  has  sold  and  conveyed  his 
equity  of  redemption  is  not  a  necessary  party 
to  an  action  to  foreclose  the  mortgage,  where 
no  personal  judgment  is  sought  against  him. 
Stevens  v.  Campbell,  21  Ind.  471;  Story's 
Equity  Pleading  (6th  ed.)  §  197;  2  Jones  on 
Mortgages,  1404.  And  the  same  rule  applies 
in  the  foreclosure  of  liens.  The  object  of  the 
action  is  to  affect  the  property,  not  the  debt, 
and  after  assignment  the  assignor  has  no 
longer  any  interest  in  the  property  to  be 
affected,  and  is  not  a  necessary  party  under 
the  rule  that  all  persons  interested  in  the 
subject-matter  in  controversy  should  be  made 
parties,  either  as  plaintiff  or  defendant.'' 

But  in  Fitzgerald  v.  Port  Huron  First 
Presb.  Church,  1  Mich.  (N.  P.)  243,  the 
court  said:  "The  statute  imder  which  this 
proceeding  is  commenced  is  a  special  and 
peculiar  one,  and  must  be  strictly  construed 
and  as  strictly  pursued.  It  in  distinct  terms 
gives  the  lien  to  the  contractor  or  subcon- 
tractor, and  makes  it  personal  to  them,  and 
to  none  other.  The  contractor  or  subcon- 
tractor are  alone  authorized  to  file  a  petition, 
and  this  right  cannot  be  extended  to  an 
assignee.  There  are  no  words  in  the  statute 
in  any  way  implying  that  such  lien  may  be 
held  or  enforced  by  an  assignee,  and  in  this 
case  it  seems  to  have  been  so  understood 
when  Marshall  made  his  certificate  of  lien 
five  months  ago  after  the  assignment  to 
Fitzgerald,  and  only  a  few  days  before  the 
petition  was  filed.  In  that  certificate  he 
states  that  there  is  then  due  to  him  the 
$1,199  previously  assigned  to  Fitzgerald,  and 
says:  'I  claim  a  lien  upon  said  lots  and  ap- 
purtenances for  the  sums  aforesaid.'  This 
claim  was  not,  on  its  face,  for  the  benefit 
of  Fitzgerald,  but  was  personal  to  Marshall. 
Fitzgerald  files  no  certificate  of  claim  of  lien, 
but  depends  on  Marshall's  claim.  The  claim 
made  by  Marshall  cannot  inure  to  Fitzgerald's 
benefit." 
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To  the  same  effect  see  Phoenix  Hut.  L.  Ins. 
Co.  v.  Batchen,  6  111.  App.  621,  wherein  the 
court  said:  "But  we  think  the  lien  given 
by  the  statute  to  a  mechanic  or  materialman 
is  so  far  a  personal  right  that  the  proceed- 
ing to  establish  it,  even  if  the  right  itself 
should  be  held  to  be  assignable  in  equity, 
should  be  carried  on  in  the  name  of  the 
assignor  rather  than  that  of  the  assignee. 
Whether  a  mechanic's  lien  is  assignable  at 
all,  is  a  question  upon  which  the  authorities 
are  far  from  being  harmonious.  In  Cairo, 
etc.  R.  Co.  V.  Fackney,  78  111.  116,  the  su- 
preme court  of  this  state  expresses  a  grave 
doubt  as  to  whether  the  liens  given  by  the 
statute  upon  the  property  of  railway  com- 
panies are  susceptible  of  assignment.  In 
other  states,  courts  of  the  highest  respecta- 
bilitv  have  held  that  mechanics'  liens  are  not 
assignable  so  as  to  enable  the  assignee  to 
prosecute,  in  his  own  name,  suits  to  establish 
and  enforce  them." 

///.  Defendants. 

1.  Pbincipal  Contsactob. 

The  great  weight  of  authority  is  that  the 
principal  or  original  contractor  is  a  necessary 
party  defendant  to  an  action  to  foreclose  a 
mechanic's  lien  and  that  the  lien  cannot  be 
enforced  without  making  him  a  party  unless 
the  owner  waives  his  right  to  have  him 
joined. 

ArkwMiu, — Simpson  v.  J.  W.  Black  Lum- 
ber Co.  114  Ark.  464,  172  S.  W.  883;  Cruce  v. 
Mitchell,  122  Ark.  141,  182  S.  W.  530. 
•  California. — Giant  Powder  Co.  v.  San  Diego 
Flume  Co.  78  Cal.  193,  20  Pac.  419 ;  Wood  v. 
Oakland,  etc.  Rapid  Transit  Co.  107  Cal. 
500,  40  Pac.  806  (contractor  proper  but  not 
necessary  party  defendant) ;  Los  Angeles 
Pressed  Brick  Co.  v.  Higgins,  8  Cal.  App.  514, 
97  Pac.  414,  420;  Holder  v.  Mensinger  (Cal.) 
165  Pac.  950.  Compare  Green  v.  Clifford,  94 
Cal.  49,  29  Pac.  331. 

Colorado. — Union  Pac.  R.  Co.  v.  Davidson, 
21  Colo.  93,  39  Pac.  1095;  Charles  v.  E.  F. 
Hallack  Lumber,  etc.  Co.  22  Colo.  283,  43 
Pac.  548;  State  Bank  v.  Plummer,  54  Colo. 
144,  129  Pac.  819;  Davis  v.  John  Mouat  Lum- 
ber Co.  2  Colo.  App.  381,  31  Pac.  187;  Estey 
V.  Hallack,  etc.  Lumber  Co.  4  Colo.  App. 
165,  34  Pac.  1113;  Sayre-Newton  Lumber  Co. 
V.  Park,  4  Colo.  App.  482,  36  Pac.  445. 

Georgia. — ^Lombard  v.  Young  Men*s  Li- 
brary Assoc.  Fund,  73  Ga.  322;  Castleberry 
V.  Johnston,  92  Ga.  499,  17  S.  E.  772;  Royal 
V.  McPhail,  97  Ga.  457,  25  S.  E.  512;  Clay- 
ton V.  Farrar  Lumber  Co.  119  Ga.  37,  45  S.  £. 
723;  Mauck  v.  Rosser,  126  Ga.  268,  55  S.  E. 
32;  Griffin  v.  Gainesville  Iron  Works,  144  Ga. 
840,  88  S.  E.  201;  Smith  v.  Turner,  146  Ga. 
242,  91  S.  E.  71;  Carey  Mfg.  Co.  v.  Viaduct 


Place,  1  Ga.  App.  707,  58  S.  £.  274;  Thur- 
man  v.  Willingham,  18  Ga.  App.  395,  89  S.  E. 
442.  See  also  Wilder's  Sons  Co.  v.  Walker, 
98  Ga.  508,  25  S.  E.  571.  Compare  Massa- 
chusetts Bonding,  etc.  Co.  v.  Realty  Trust  Co. 
142  Ga.  499,  83  S.  E.  210. 

Illinois. — Olson  v.  O'Malia,  76  111.  App. 
387;  I.  Lurya  Lumber  Co.  v.  Bernstein,  168 
111.  App.  85;  Howell  v.  Anderson,  170  111. 
App.  14.  Compare  Cohen  v.  Bernstein,  170 
111.  App.  113. 

Indiana. — Compare  Leeper  v.  Myers,  10 
Ind.  App.  314,  37  N.  E.  1070;  Crawfordsville 
V.  Barr,  65  Ind.  367;  Hubbard  v.  Moore,  132 
Ind.  178,  31  N.  E.  534. 

loum. — Vreeland  v.  Ellsworth,  71  la.  347, 
32  N.  W.  374;  Wheelock  v.  Hull,  124  la. 
752,  100  N.  W.  863.  Compare  Simonson 
Bros.  Mfg.  Co.  V.  Citizens'  State  Bank,  105 
la.  264,.74  X.  W.  905;  W.  D.  Jenkins  Lumber 
Co.  V.  Cramer,  160  N.  W.  42.      ' 

Louisiana. — Compare  Carolina  Portland 
Cement  Cu.  v.  Southern  Wood  Distillates,  etc. 
Co.  137  La.  469,  68  So.  831. 

Michigan. — Kerns  v.  Flynn,  61  Mich.  573, 
17  N.  W.  62;  Godfrey  Lumber  Co.  v.  Kline, 
160  Mich.  565,  125  N.  W.  682. 

Minnesota, — Emmet  v.  Rotary  Mill  Co.  2 
Minn.  286;  Northwestern  Cement,  etc.  Pave- 
ment Co.  V.  Norwegian-Danish  Evangelical 
Luthern  Seminary,  43  Minn.  449,  45  N.  W. 
868. 

Mississippi. — Flake  v.  Central  Hardware 
Co.  96  Miss.  838,  51  So.  461. 

Missouri. — Wibbing  v.  Powers,  25  Mo.  699 ; 
Ashburn  v.  Ayres,  28  Mo.  75;  Horstkotte  v.' 
Menier,  60  Mo.  158;  Russell  v.  Grant,  122 
Mo.  161,  26  S.  W.  968,  43  Am.  St.  Rep.  563; 
Bombeck  v.  Devorss,  19  Mo.  App.  38;  Foster 
V.  Wulfing,  20  Mo.  App.  85;  Fruin  v.  Mitchell 
Furniture  Co.  20  Mo.  App.  313  (one  of  several 
joint  contractors  sufficient  as  necessary  de- 
fendant ) ;  Steinkamper  v.  McManus,  26  Mo. 
App.  51;  Steinmann  v.  Strimple,  29  Mo. 
App.  478;  Murdock  v.  Hillyer,  46  Mo.  App. 
287  (owner  acting  as  contractor) ;  Johnson- 
Frazier  Lumber  Co.  v.  Schuler,  49  Mo.  App. 
90;  Rumsey,  etc.  Co.  v.  Pieffer,  108  Mo.  App, 
486,  83  S.  W.  1027;  O'Neil  Lumber  Co.  v. 
Greffet,  154  Mo.  App.  33,  133  S.  W.  113; 
Hughes  Bros.  Paint,  etc.  Co.  v.  Prewitt,  170 
Mo.  App.  694,  167  S.  W.  120;  American  Radi- 
ator (3o.  V.  Connor  Plumbing,  etc.  Co.  184 
S.  W.  907;  Benning  v.  Farmers'  Bank,  190 
S.  W.  983.  See  also  Whitmeyer  v.  Dart,  29 
Mo.  App.  665  (principal  contractor,  when 
acting  as  agent  for  owner,  not  necessary 
party ) ;  Reinhardt  v.  Vamey,  72  Mo.  App. 
646. 

Montana. — Gilliam  v.  Black,  16  Mont.  217, 
40  Pac.  303;  Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Mont.  65,  60  Pac.  991,  60  Pac. 
594.  See  also  Duignan  v.  Montana  Club,  16 
Mont.  189,  40  Pac.  294. 


BACON  T. 
tit 

New  Jersey. — Sinnickeon  ▼.  Lynch,  25  N.  J. 
L.  317;  Ayres  ▼.  Revere,  25  N.  J.  L.  474. 

New  York. — ^Hilton  Bridge  Constr.  Co.  v. 
New  York  Cent.  etc.  R.  Co.  145  N.  Y.  390, 
40  N.  £.  86;  Wliisten  ▼.  Kellogg,  50  Misc. 
409,  100  N.  Y.  8.  526;  Freese  v.  Avery,  57 
App.  Div.  688,  69  X.  Y.  S.  150  (may  be 
made  party  plaintiff) ;  Maneely  v.  New  York, 
119  App.  Div.  376,  105  N.  Y.  S.  976;  Maltby, 
etc.  Co.  V.  Charles  P.  Boland  Co.  152  App. 
Div.  596,  137  N.  Y.  8.  470. 

North  Carolina, — ^Lookout  Lumber  Co.  v. 
Mansion  Hotel,  etc.  R.  Co.  109  N.  C.  658, 
14  S.  E.  35. 

Ohio. — Compare  Kloeppinger  v.  Grasser,  25 
Ohio  Cir.  Ct.  Rep.  90. 

Oklahoma. — Union  Bond,  etc.  Co.  v.  Bern- 
stein, 40  Okla.  527,  139  Pac.  974;  Eberle  v. 
Drennan,  40  Okla.  59,  136  Pac.  162,  51  L.R.A. 
(N.S.)  68;  New  Home  Lumber  Co.  v.  Ryal, 
156   Pac.  637. 

Oregon. — Compare  Osborn  v.  Logus.  28  Ore. 
302,  37  Pac.  456;  Cooper  Mfg.  Co.  v.  Dola- 
hunt,  36  Ore.  402,  51  Pac.  640,  60  Pac.  1; 
Hand  Mfg.  Co.  v.  Marks,  36  Ore.  523,  52 
Pac.  512,  63  Pac.  1072,  59  Pac.  549. 

Pennsylvania. — Barnes  v.  Wright,  2  Whart. 
194. 

South  Dakota. — Bargi  ▼.  Rudgers,  20  S.  D. 
646,  108  N.  W.  253  (principal  contractor 
proper  but  not  necessary  party). 

Tennessee. — ^Warner  v.  Yates,  118  Tenn. 
548,  102  8.  W.  92. 

TesBos. — ^Austin,  etc.  R.  Co.  v.  Rucker,  59 
Tex.  587;  Thomas  v.  Ownby,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  1212;  Slade  v.  Amarillo 
Lumber  Co.  93  S.  W.  475. 

Washington. — Brace,  etc.  Mill  Co.  v.  Bur- 
bank,  87  Wash.  350,  Ann.  Cas.  1917E  739,  151 
Pac.  803.  Compare  Maxon  v.  School  Dist.  No. 
34,  5  Wash.  142,  31  Pac.  462,  32  Pac.  110. 

West  Fir^iiia.— Augir  v.  Warder,  68  W. 
Va.  752,  70  8.  E.  719,  33  L.R.A.  (N.S.)  69; 
William  James  8on8  Co.  v.  Farley,  71  W.  Va. 
173,  76  S.  E.  169;  Augir  v.  Warder,  74  W.  Va. 
103,  81  8.  E.  708;  Gist  v.  Virginian  R.  Co. 
90  S.  E.  554. 

Wisconsin. — Carney  v.  La  Crosse,  etc.  R. 
Co.  15  Wis.  504;  Harbeck  v.  Southwell,  18 
Wis.  418;  Yawkey -Crowley  Lumber  Co.  v. 
DeLonge,  157  Wis.  390,  147  N.  W.  334. 

Wyoming. — ^Becker  v.  Hopper,  22  Wyo.  237, 
Ann.  Cas.  1916D  1041,  138  Pac.  179;  Becker 
V.  Hopper,  reported  in  full,  post,  this  volume, 
at  page  35. 

In  American  Rftdiator  Co.  r.  Connor  Plumb- 
ing, cte  Co.  (Mo.)  184  S.  W.  007,  the  court 
said:  ^y  force  of  section  8233  of  the  stat- 
ute (as  well  as  by  the  necessity  of  the  situa- 
tion between  the  owner,  contractor,  subcon- 
tractor, materialman,  and  laborer),  it  is  made 
the  duty  of  the  contractor  in  lien  actions, 
other  than  his  own,  to  defend  them  at  his  own 
expense;    and    the    owner   may    deduct    the 
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amount  of  thie  judgment  lien  against  his 
property  from  what  he  may  owe  such  con- 
tractor; or,  if  he  has  paid  him,  that  he  may 
have  recourse  against  him.  .  .  •  From 
these  considerations  it  is  clear  that,  in  fair- 
ness to  all  concerned,  the  contractor  should 
be  bound  by  the  judgment  rendered,  and, 
since  he  will  not  be  bound  if  not  a  party, 
it  becomes  necessary,  unless  waived,  to  make 
him  a  party  defendant.'' 

In  Griffin  v.  Gainesville  Iron  Works,  144 
Ga.  840,  Ann.  Cas.  1917D  904,  88  S.  E.  201, 
L.R.A.1916F  216,  it  was  held  that  in  an  ac- 
tion to  foreclose  a  mechanic's  lien  the  prin- 
cipal contractor  is  a  necessary  party  defend- 
ant and  that,  therefore,  the  plaintiff  cannot 
recover  against  the  owner  of  the  premises 
the  value  of  the  material  furnished,  unless  the 
principal  contractor  is  personally  served  with 
a  summons.  The  court  said:  "The  facts  in 
the  case  of  Clayton  v.  Farrar  Lumber  Co. 
119  Ga.  37,  45  S.  E.  723,  were  substantially 
similar  to  those  of  the  present  case,  and  it 
was  there  ruled:  'In  a  suit  to  foreclose  a  lien 
on  real  estate,  for  materials  furnished  to  a 
contractor  and  used  by  him  in  improving  said 
real  estate,  the  contractor  is  a  necessary 
party;  and  where  no  process  is  prayed  against 
such  contractor,  though  he  may  be  referred 
to  in  the  petition  as  one  of  the  defendants, 
and  though  the  clerk  annexes  a  process 
against  "the  defendants"  generally,  he  is  not 
thereby  made  a  party,  and  a  demurrer  set- 
ting up  these  objections  should  be  sustained.' " 

In  Estey  v.  Hallack,  etc.  Lumber  Co.  4  Colo.  > 
App.  165,  34  Pac.  1113,  it  was  held  that  since 
the  principal  contractor  is  an  indispensable 
party  to  an  action  to  foreclose  a  mechanic's 
lien  a  failure  to  make  him  a  party  cannot  be 
waived.  The  court  said:  "It  is  claimed  that 
by  proceeding  to  trial  without  urging  and 
relying  upon  the  want  of  the  contractor  as 
a  necessary  party  the  irregularity  was  waived. 
In  such  cases  there  can  be  no  waiver.  A 
judgment  against  the  contractor  is  an  indis- 
pensable prerequisite  to  a  lien  upon  the 
property.  The  owner  and  subcontractors 
cannot  adjudicate  and  settle  the  accounts  and 
equities  between  the  contractor  and  the  sub- 
contractors, nor  can  they  adjudicate"  and  ad- 
just  claims  and  matters  between  the  owner 
and  the  contractor.  In  one  case  the  owner 
and  contractor  are  the  contracting  parties, 
in  the  other  the  contractor  and  subcontrac- 
tors. The  right  to  the  lien  is  purely  statu- 
tory, is  subsidiary  and  contingent,  dependent 
upon  the  enforcing  the  judgment  against  the 
contractor.  The  owner  is  not  primarily  lia- 
ble— hence  the  indispensable  necessity  of  the 
contractor  being  before  the  court  as  a  party 
to  a  triangular  adjudication,  and  the  neces- 
sity, primarily,  of  a  judgment  against  the 
contractor  as  a  basis  of  proceedings  against 
the  property  of  the  owner.** 
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In  Davis  v.  John  Mouat  Lumber  Co.  2  Colo. 
App.  381,  31  Pac.  187,  the  court  said:  "The 
initial  question  naturally  presented  in  the 
order  of  events  concerns  the  parties  to  the 
suit  i^nd  the  method  by  which  they  have 
been  brought  into  court.  Our  statute  lacks 
the  definite  direction  which  some  enactments 
contain  that  all  persons  in  interest,  including 
owners,  contractors  and  lienors,  shall  be  made 
parties.  But  the  essential  character  of  the 
suit,  the  indebtedness  upon  which  the  right 
to  a  lien  rests,  and  the  general  provision 
concerning  the  entry  of  judgment,  as  clearly 
as  the  definite  direction  of  the  other  acts, 
require  the  presence  of  the  contractor  in  a 
suit  by  the  materialman  to  recover  for  that 
which  he  has  furnished.  However  true  it 
may  be  that  the  principal  purpose  of  that 
suit  is  to  enforce  the  lien  against  the  prop- 
erty and  thereby  recover  the  debt  due  from 
the  contractor,  it  is  as  equally  certain  that 
that  debt  is  the  foundation  of  the  action, 
and  unless  it  esdsts,  and  is  then  enforceable, 
the  incidental  right  to  enforce  the  lien  cannot 
prevail.  Many  of  the  cases  which  have 
passed  upon  the  question,  put  their  decisions 
upon  the  ground  that  the  inquiry  necessarily 
involves  the  contract  relations  and  state  of 
accounts  existing  between  the  contractor  and 
the  one  seeking  to  enforce  the  lien;  that 
without  the  establishment  of  that  debt  there 
can  be  right  of  recovery  by  the  subcontractor, 
and  his  right  to  a  lien  is  dependent  upon  the 
establishment  of  h^s  claim  or  debt  against 
the  contractor.  With  this,  say  the  authori- 
ties, the  owner  has  nothing  to  do,  and  the 
burden  of  establishing  that  claim  is  put  by 
the  law  upon  him  who  brings  the  suit  and 
seeks  the  relief.  On  this  broad  general  basis, 
regardless  of  the  statute,  it  has  been  often 
held  that  the  contractor  was  an  indispensable 
party  to  the  action.  With  this  view  we 
agree,  and  adjudge  that  the  contractor  is  not 
only  a  proper,  but  a  necessary  and  indispensa- 
ble party,  against  whom  a  debt  must  be  es- 
tablished as  the  foundation  of  the  decree  for 
the  foreclosure  of  the  lien.  .  .  .  While  the 
statute  does  not  directly  require  that  the 
contractor  shall  be  a  party  to  the  suit,  it 
undoubtedly  provides  for  a  judgment  in  his 
favor  against  the  party  personally  liable  for 
the  claim,  to  be  followed  by  a  decree  in  his 
favor  against  the  property  to  the  betterment 
of  which  his  material  has  gone.  It  was  with- 
in the  evident  contemplation  of  the  legislature 
that  the  original  promisor  should  be  a  party 
to  the  suit,  and  that  a  judgment  against  him 
should  precede  a  decree  against  the  owner, 
who  would  probably  be  entitled  to  compel  the 
collection  of  the  personal  judgment  if  he 
could  show  assets  belonging  to  the  contrac- 
tor before  the  one  holding  the  derivative 
right,  and  proceeding  in  invitum  could  take 
Lis  land  in  payment  of  the  debt.  At  all 
events  the  reasons  for  the  presence  of  the 


original  debtor  are  so  conclusive  that  in  the 
absence  of  any  statute  it  should  be  adjudged 
necessary  to  bring  that  debtor  before  the 
court  prior  to  the  entry  of  any  decree  against 
the  owner  of  the  land." 

In  Casey  Mfg.  Co.  v.  Viaduct  Place,  1  Ga. 
App.  707,  58  S.  E.  274,  it  was  held  that  a 
materialman  could  not  enforce  his  lien 
against  the  owner  of  the  premises,  because  the 
principal  contractor  had  been  discharged  in 
bankruptcy.  The  latter,  who  was  a  necessary 
party  to  the  action,  could  not,  because  of  the 
discharge,  be  joined  in  the  action  nor  could 
the  owner  be  sued  alone. 

In  Giant  Powder  Co.  v.  San  Diego  Flume 
Co.  78  Cal.  193,  20  Pac.  419,  the  court  said: 
"It  has  been  the  constant  and  uniform  prac- 
tice ever  since  we  had  a  lien  law  in  this  state 
for  the  benefit  of  materialmen  and  others,  in 
actions  for  the  foreclosure  of  such  liens,  to 
make  the  owner  and  contractor  parties  de- 
fendant, and  to  unite  a  personal  action 
against  the  contractor  for  the  money,  with 
the  action  to  establish  the  lien  and  for  its 
foreclosure  against  the  owner.  The  practice 
is  much  to  be  commended,  in  that  it  prevents 
a  multiplicity  of  suits,  and  thus  saves  labor 
and  expense.  If  each  materialman  or  person 
performing  labor  on  a  building  had  to  bring 
separate  actions  against  the  contractor  for 
the  recovery  of  his  money,  it  is  manifest  the 
expense  of  the  litigation  would  be  greatly  in- 
creased. This  constant  and  uniform  proce- 
dure continued  for  so  long  a  time  is  strongly 
persuasive  that  the  practice  is  correct.  .  .  . 
The  person  personally  liable  for  the  debt  in 
the  ease  of  materialmen  would  usually  be  the 
contractor,  though  sometimes  the  owner  might 
be,  as  the  purchaser  himself  of  the  materials. 
When  the  contractor  is  personally  liable  for 
the  debt,  the  section  1194  of  the  Code  of 
Civil  Procedure,  just  referred  to,  authorizes 
his  being  made  a  defendant  along  with  the 
owner,  and  a  determination  in  such  action 
of  the  amount  for  which  he  is  liable  to  each 
lienholder,  and  in  case  of  deficiency  above 
pointed  out,  a  docketing  of  the  judgment 
against  him  for  such  deficiency  as  he  may 
be  personally  liable  for.  As  this  coold  not  be 
done  without  his  being  made  a  defendant,  the 
law  must  authorize  his  being  made  a  defend- 
ant. We  have  no  doubt  from  the  provisions 
of  sections  1193,  1194,  and  1195  that  it  waa 
the  intent  of  the  lawmakers  that  in  an  action 
to  enforce  a  lien  imder  this  statute,  all  the 
persons  claiming  liens  under  the  statute,  in- 
cluding the  contractor  and  owner,  should  be 
made  parties,  so  that  there  might  be  a  com- 
plete determination  of  all  matters  in  contro- 
versy between  the  materialmen  and  other  lien- 
holders,  the  owner  and  the  contractor,  and 
in  this  point  of  view,  the  contractor  is  a 
necessary  party;  and  if  he  was  not  made  a 
party,  the  court  should  order  him  to  be  made 
a  defendant,  that  there  might  be  a  full  and 
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complete  detenninatioii  of  the  matters  in  con* 
trorervy,"  But  see  Green  t.  Clifford,  94  Cal. 
49,  wherein  the  court  said:  ''We  do  not 
know  of  any  law  which  makes  the  contractor 
a  necessary  party,  so  far,  at  least,  as  the 
rights  of  the  owner  of  the  building  are  con- 
cerned. .  .  .  Graham  (the  contractor) 
was  certainly  not  a  necessary  party  to  the 
actions  brought  to  enforce  liens  for  labor 
and  materials  furnished  after  the  abandon- 
meat  of  his  contract/' 

In  Brace,  etc.  Mill  Co.  ▼.  Burbank,  87  Wash. 
356,  Ann.  Cas.  1917E  739,  it  appeared  that 
the  owner  of  the  premises  did  not  require  the 
plaintiff  to  make  the  principal  contractor  a 
party  defendant  until  the  close  of  the  trial. 
It  was  held  that  the  owner  had  waived  his 
right  to  request  that  the  principal  contractor 
should  be  made  a  party.  The  court  said: 
''We  are  not  prepared  to  say  that  the  owner, 
under  some  circumstances,  might  not  right- 
fully insist  upon  the  contractor  being  made  a 
defendant,  but  it  is  not  reversible  error  for 
the  trial  court  to  proceed  to  final  judgment  of 
foreclosure,  in  the  absence  of  such  request 
until  the  close  of  the  trial.  This  view  finds 
abundant  support  in  the  authorities,  and  we 
think  must  necessarily  be  correct  in  the  light 
of  our  statute.  Crawfordsville  v.  Barr,  65 
Ind.  367;  Buss  Lumber,  etc.  Co.  v.  Garrettson, 
87  Cal.  589,  25  Pac.  747;  Osbom  v.  Logus, 
28  Ore.  302,  37  Pac.  456,  38  Pac.  190,  42  Pao. 
997;  27  Cyc.  356.  Our  decision  in  James  v. 
Brainard,  64  Wash.  175,  116  Pac.  633,  is  in 
harmony  with  this  view,  though  that  case 
involved  the  foreclosure  of  a  mortgage.  We 
conclude  that  the  Modern  Bungalow  Com- 
pany, as  contractor,  was  not  a  necessary 
party  to  the  foreclosure  of  these  liens,  and 
that,  in  any  event,  appellants  waived  what- 
ever right  they  had  to  insist  upon  the  Bunga- 
low Company  being  made  a  defendant,  by 
their  silence  on  that  question  until  the  close 
of  the  trial." 

In  Leeper  v.  Myers,  10  Ind.  App.  314,  37 
N.  E.  1O70,  it  appeared  that  a  materialman 
furnished  materials  to  the  principal  con- 
tractor, who  had  been  engaged  by  the  owner 
of  the  premises  to  repair  the  same.  There- 
after the  parties  agreed  among  themselves 
that  the  owner  would  pay  to  the  materialman 
the  debt  of  the  contractor.  It  was  held  that 
the  contractor  was  not  a  necessary  party  to 
an  action  to  foreclose  the  materialman's  lien. 
The  court  said:  'In  this  case  there  was  a 
settlement  between  all  of  the  parties.  It  was 
mutually  agreed  between  appellant,  appellees 
and  Pollock  that  appellant  should  become  the 
debtor  to  appellees,  and  that  in  consideration 
thereof  their  debt  against  Pollock  should  be 
released.  The  old  debt  against  Pollock  was 
extinguished,  and  appellant  was  substituted 
as  a  new  debtor  for  Pollock.  If,  as  is  alleged, 
the  amount  due  and  owing  from  appellant 
to  Pollock  was  settled  and  determined,  and  if 


Pollock  was  owing  the  same  amount  to  appel- 
lees, and,  under  sudi  circumstances,  it  was 
mutually  agreed  between  all  of  the  parties 
that  appellant  should  pay  the  amount  she 
owed  Pollock  to  appellees,  and  appellees,  in 
consideration  of  such  agreement,  released  Pol- 
lock from  liability,  there  was  no  necessity  for 
making  Pollock  a  party  to  this  action." 

In  Emmet  v.  Rotary  Mill  Co.  2  Minn.  286, 
the  court  said:  "Where  there  is  an  inter- 
mediate contractor  to  whom  the  credit  is 
given,  it  is  all  important  that  he  should 
be  the  part^  to  an  action  for  materials  fur- 
nished him,  as  he  alone  can  be  presumed  to 
know  about  the  correctness  of  the  claim 
made,  or  the  proper  defense  to  make,  should 
any  exist.  The  owner  of  the  property  may 
know  nothing  of  either,  and  would  not  there- 
fore be  in  a  condition  to  defend  his  property 
against  even  an  ill^al  demand.  He  may 
even  have  paid  the  contractor  in  full,  accord- 
ing to  the  terms  of  the  contract,  before  notice 
of  any  claim  by  a  subcontractor.  Justice  to 
the  owner,  therefore,  requires  that  the  sub- 
contractor should  first  exhaust  his  remedy 
against  his  immediate  debtor,  the  contractor, 
before  resorting  to  the  owner  and  compelling 
him  to  pay,  perhaps,  a  second  time.  Besides, 
a  judgment  against  the  owner  in  an  action 
by  the  subcontractor  would  not  be  conclu- 
sive on  the  intermediate  contractor,  and  the 
owner  would  be  driven  to  another  action 
against  him  to  recover  the  amoimt  he  has 
been  obliged  to  pay,  and  might,  in  such  ac- 
tion, recover  less  than  the  amount  of  the 
judgment  against  himself." 

In  Rumsey,  etc.  Co.  v.  Pieffer,  108  Mo.  App. 
486,  83  S.  W.  1027,  it  appeared  that  a  sub- 
contractor furnished  materials  for  the  erec- 
tion of  a  building  at  the  request  of  another 
subcontractor.  Thereafter  he  brought  an  ac- 
tion to  foreclose  his  lien.  He  joined  as  par- 
ties defendant  the  owners  of  the  property 
and  the  other  subcontractor  but  left  out  the 
principal  contractor.  A  statute  of  Missouri 
provided  that  in  an  action  to  foreclose  a  me- 
chanic's lien  all  the  necessary  parties  must 
be  served  with  process  within  ninety  days 
from  the  accrual  of  the  right  of  action.  After 
the  time  expired  the  plaintiff  sought  to  make 
the  principal  contractor  a  party.  It  was 
held  that  he  could  not  do  so. 

In  Hilton  Bridge  Constr.  Co.  v.  New  York 
Cent.  etc.  R.  Co.  346  N.  Y.  390,  40  N.  E.  86, 
the  court  said:  "This  case  arises  under  the 
Mechanic's  Lien  Law,  and  it  is  an  action  pecu- 
liar to  itself  and  one  in  which  we  think  it 
proper  that  the  contractor  should  be  brought 
in  where  the  plaintiff's  cause  of  action  de- 
pends upon  the  payments  made  by  the  owner 
to  the  contractor  before  they  were  due  under 
the  terms  of  the  contract." 

In  Kloeppinger  t.  Grasser,  25  Ohio  Cir.  Ct. 
90,  it  appeared  that  the  principal  contractor 
had  assigned  his  rights  to  a  subcontractor. 
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It  was  held  that  in  an  action  by  another 
subcontractor  to  enforce. a  mechanic's  lien  the 
principal  contractor  was  not  a  necessary 
party. 

In  Cooper  Mfg.  Co.  y.  Delahunt,  36  Ore. 
402,  51  Pac.  649,  60  Fac.  1,  it  was  held  that 
while  the  principal  contractor  is  a  necessary 
party  to  an  action  to  foreclose  a  mechanic's 
lien  he  is  not  a  necessary  party  to  an  appeal 
from  a  judgment  in  such  an  action  where  no 
personal  judgment  is  asked  against  him.  To 
the  same  effect  see  Hand  Mfg.  Co.  v.  Marks, 
36  Ore.  623,  52  Pac.  612,  63  Pac.  1072,  59 
Pac.  549. 

In  Warner  v.  Yates,  118  Tenn.  548,  102  S. 
W,  92,  tlie  court  said:  ''Where  the  suit  is 
brought  by  a  subcontractor  the  principal 
contractor  and  the  owner  of  the  property 
upon  which  the  lien  is  claimed  must  both  be 
made  parties  defendant.  The  principal  con- 
tractor is  a  necessary  party,  because  he  is 
the  debtor  sued,  and  the  owner  of  the  prop- 
erty, because  it  is  sought  to  reach  his  or  her 
property.  They  are  both  interested,  and 
must  have  their  day  in  court;  otherwise, 
there  would  be  a  failure  of  due  process  of  law. 
The  principal  contractor  has  the  right  to  con- 
trovert the  indebtedness  claimed,  and  the  own- 
er of  the  property  the  existence  of  the  lien 
sought  to  be  enforced,  and  the  action  cannot 
be  maintained."  See  also  Slade  v.  Amarillo 
Lumber  Co.  (Tex.)  93  S.  W.  475,  wherein  the 
court  said:  "It  is  the  established  practice  in 
this  class  of  cases  to  make  not  only  the  own- 
ers, but  also  the  contractors  parties,  and  no 
reason  is  perceived  why  the  usual  course 
should  not  be  pursued  in  this  case.  They  are 
undoubtedly  proper  parties,  and  at  least  some 
members  of  the  court  are  inclined  to  the 
option  that  they  are  necessary  parties." 

In  Massachusetts  Bonding,  etc.  Co.  v.  Real- 
ty Trust  Co.  142  Ga.  499,  83  S.  E.  210,  the 
owner  of  the  premises  brought  an  equitable 
action  against  the  principal  contractor  and 
his  surety,  and  also  sought  to  restrain  the 
materialmen  from  enforcing  their  liens 
against  the  contractor.  It  was  held  that  in 
view  of  the  fact  that  the  principal  contractor 
had  absconded  he  was  not  a  necessary  party 
to  the  action  to  foreclose  the  materialmen's 
liens.  The  court  said:  "The  present  litiga- 
tion was  initiated  by  the  landowner  at  a  time 
when  the  materialmen  could  have  come  into 
court  and  foreclosed  their  liens.  The  owner 
of  the  premises  undertook  to  bring  the  con- 
tractor before  the  court,  and  procured  an 
order  enjoining  the  materialmen  from  insti- 
tuting any  suit  against  the  owner  or  its 
property,  looking  to  the  foreclosure  of  their 
liens,  and  that  the  whole  matter  should  be 
settled  in  this  litigation.  The  owner  so  tied 
the  hands  of  the  materialmen  as  to  prevent 
an  action  outside  of  this  litigation.  It 
brought  them  into  this  litigation,  and  it  does 


not  lie  in  its  mouth  to  say  that  they  cannot 
obtain  a  judgment  of  foreclosure  of  their  lieng 
because  they  have  not  independently  obtained 
a  judgment  against  the  contractor.  They 
were  enjoined  from  taking  any  steps  looking 
to  the  foreclosure  of  their  liens  against  the 
Realty  Trust  Company  or  its  property.  One 
of  the  necessary  steps  in  a  proceeding  to 
foreclose  that  lien  was  to  sue  the  contractor^ 
in  an  independent  suit  and  obtain  judgment, 
or  to  sue  him  concurrently  with  the  owner 
of  the  premises.  We  therefore  think  that  by 
the  voluntary  action  of  the  realty  company 
(the  owner  of  the  premises),  requiring  these 
materialmen  to  establish  their  liens  in  this 
litigation,  it  cannot  contend  that  the  cim- 
tractor  has  not  been  personally  served.  The 
bond  was  given  to  furnish  a  security  against 
the  default  of  the  contractor.  It  cannot  he 
that  if  the  contractor  not  only  defaults  but  is 
without  the  jurisdiction,  so  as  not  to  be  per- 
sonally served,  the  security  is  destroyed. 
Such  construction  would  render  a  bond  of  this 
character  a  security  in  name  only  in  a  case 
like  this.  None  of  the  decisions  referred  to 
by  counsel  are  contrary  to  what  is  above 
stated." 

In  Kansas  the  courts  have  held  that  in 
an  action  by  a  subcontractor  to  foreclose  a 
mechanic's  lien  he  must  give  notice  thereof 
to  the  principal  contractor.  Moreover  he  is 
liable  in  damages  to  the  owner  for  his  fail- 
ure to  do  so.  Tracy  v.  Kerr,  47  Kan.  656, 
28  Pac.  707;  Sash,  etc.  Co.  v.  Heiman,  65 
Kan.  5,  68  Pac.  1080.  Thus  in  Tracy  v. 
Kerr,  supra,  the  court  said:  "^  4738,  Gen- 
eral Statutes  of  1889,  provides:  'Where 
such  action  is  brought  by  a  subcontractor, 
or  other  person  not  the  original  contractor, 
such  original  contractor  shall  be  made  a 
party  defendant,  and  shall  at  his  own  ex- 
pense defend  against  the  claim  of  every  sub- 
contractor, or  other  person  claiming  a  lien 
under  this  act;  and,  if  he  fails  to  make  such 
defense,  the  owner  may  make  the  same  at  the 
expense  of  such  contractor;  and  until  all 
such  claims,  costs  and  expenses  are  finally 
adjudicated  and  defeated,  or  satisfied,  the 
owner  shall  be  entitled  to  retain  from  the 
contractor  the  amount  thereof,  and  such 
costs  and  expenses  as  he  may  be  required  to 
pay.'  In  view  of  the  provisions  of  this  sec- 
tion, it  practically  makes  no  difference  wheth- 
er we  consider  Kerr  technically  as  a  sub- 
contractor, or  one  of  'the  other  persons  claim- 
ing a  lien  under  this  act,'  for  the  language  is 
so  plain,  the  command  that  the  contractor 
be  made  a  party  so  imperative,  that  require- 
n^ent  is  so  mandatory,  and  the  result  of  a 
failure  or  refusal  to  make  him  a  party  is 
so  specifically  stated,  that  there  seems  to  be 
no  fair  ground,  either  by  construction  or 
otherwise,  on  which  to  place  approval  of  the 
ruling  of  the  trial  court.     The  provision  in 
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question  is  a  just  and  equitable  one  for  the 
o¥mer  of  the  building.  He  ought  not  to  be 
required  to  litigate  at  his  own  expense  all 
the  differences  that  naturally  and  inevitably 
arise  between  the  contractor  and  the  men  who 
furnish  material  to  him,  and  those  who  are 
hired  by  the  contractor  to  perform  labor  on 
the  building.  This  provision  was  designed 
to  relieve  him  from  the  trouble  and  expense 
of  a  litigation  in  which  he  has  practically 
BO  interest.  This  provision,  and  the  one  that 
the  owner  shall  not  become  liable  to  any 
claimant  for  any  greater  amount  than  he 
agreed  to  pay  the  original  contractor,  are 
designed  for  the  protection  of  the  owner  of 
the  land  and  building,  and  are  deserving  of 
such  liberal  interpretation  as  will  best  ac- 
complish the  intent  of  the  l^islature.  It 
may  be  suggested  that  if  the  subcontractor, 
or  other  person  not  the  original  contractor, 
neglect  or  refuse  to  make  the  contractor  a 
party,  the  owner  may  do  so  on  his  own  mo- 
tion, and  while  it  is  probably  true  that  the 
trial  court  would  permit  or  order  this  to  be 
done,  yet  the  plain  command  of  the  statute 
is,  that  the  contractor  shall  be  made  a  party, 
and  we  think  it  is  primarily  the  duty  of  the 
party  instituting  such  an  action  to  do  so. 
In  this  case  Kerr  was  requested  so  to  do  and 
refused,  and  Tracy  was  compelled  to  assume 
the  burden  and  to  pay  the  expenses  of  a 
litigation  that  the  l^islature  casts  upon  the 
contractor.  He  now  seeks  to  recover  the 
costs  and  expenses  of  such  litigation  from 
the  assignee  of  the  contractor.  We  think  he 
cannot  do  this,  for  the  evident  reason  that 
there  is  no  showing  in  the  record  that  Con- 
nacher  ever  had  notice  or  knowledge  of  the 
pendency  of  the  original  action ;  but  he  has  a 
cause  of  action  against  Kerr  personally  for 
the  recovery  of  the  costs  and  expenses  neces- 
sarily incurred  by  him  because  of  Kerr's 
wrongful  institution  of  that  action." 

In  Simonson  Bros.  Mfg.  Co.  v.  Citizens' 
State  Bank,  105  la.  264,  74  N.  W.  905,  it  was 
held  that  while  the  principal  contractor  was 
a  necessary  party  to  an  action  to  foreclose  a 
mechanic's  lien  it  was  not  necessary  that  he 
should  be  served  personally  with  process.  The 
court  said:  "The  contention  of  appellee  is 
that  plaintiff's  claim  against  Lofgren  [the 
principal  contractor]  was  purely  personal, 
and  that  there  can  be  no  adjudication  against 
him  imtil  the  court  has  jurisdiction  of  his 
person,  and  that  this  cannot  be  acquired  on 
service  by  publication.  It  would,  indeed,  be  a 
singular  defect  in  our  law  if  a  subcontractor, 
who  has  a  right  to  a  mechanic's  lien,  can  be 
prevented  form  enforcing  it  by  the  absconding 
of  the  principal  contractor.  We  have  always 
regarded  an  action  to  enforce  a  mechanic's 
lien  as  in  the  nature  of  a  foreclosure  of  a 
mortgage.  Where  no  personal  judgment  is 
asked,  it  is  strictly  a  proceeding  in  rem." 


In  New  Home  Lumber  Cd.  v.  Ryal  (Okla.) 
156  Pac.  637,  it  was  held,  that  while  the 
principal  contractor  is  a  necessary  party  de- 
fendant to  an  action  to  foreclose  a  mechan- 
ic's lien,  a  materialman  may  enforce  his 
rights  against  the  property  without  obtaining 
a  personal  judgment  against  the  principal 
contractor  where  it  appears  that  process  can- 
not be  served  on  the  latter. 

It  has  been  held  that  where  the  principal 
contractor  is  a  firm  consisting  of  several 
members  all  the  members  of  the  firm  are  ne- 
cessary parties  defendant  to  an  action  to  fore- 
close a  mechanic's  lien.  McDonald  v.  Backus, 
45  Cal.  262;  Snodgrass  v.  Holland,  6'  Colo. 
596.  Compare  Barnes  v.  Colorado  Springs, 
etc.  Dist.  R.  Co.  42  Colo.  461,  94  Pac.  570. 

In  Cohen  v.  Bernstein,  170  111.  App.  113,  it 
appeared  that  at  the  time  the  owner  of  the 
premises  contracted  for  material  and  labor  the 
principal  contractor  was  a  partnership  com- 
posed of  three  members.  Soon  thereafter  one 
of  the  partners  severed  his  connection  with 
the  firm.  The  contract  was  then  executed  by 
the  remaining  two  partners. '  They  were  treat- 
ed by  all  persons  concerned  as  the  principal 
contractor.  It  was  held  that,  in  an  action 
to  foreclose  a  mechanic's  lien,  the  retiring 
partner  was  not  a  necessary  party.  To  the 
same  effect  see  I.  Lurya  Lumber  Co.  v. 
Bernstein,  168  111.  App.  85. 

In  "New  York  it  was  held  in  two  early  cases 
that  while  the  principal  contractor  is  a  nec- 
essary party  to  an  action  to  foreclose  a 
mechanic's  lien  the  fact  that  he  is  not  made 
a  party  is  not  a  ground  for  the  dismissal  of 
the  action.  Foster  v.  Skidmore,  1  £.  D. 
Smith  (N.  Y.)  719;  Lowber  v.  Childs,  2  E.  D. 
Smith  (N.  Y.)  577,  1  Abb.  Pr.  415.  Appar- 
ently the  rule  is  otherwise  under  later  stat- 
utes. Lien  Law,  §  44,  McKinney's  Consol. 
Laws,  Book  32,  p.  118;  Maneely  v.  New  York, 
119  App.  Div.  376,  105  N.  Y.  S.  976;  Maltby, 
etc.  Co.  V.  Charles  P.  Boland  Co.  152  App. 
Div.  596,  137  N.  Y.  S.  470. 

2.   OWNEB. 

a.  In  General, 

By  the  weight  of  authority  the  owner  of 
the  premises  against  which  a  mechanic's  lien 
is  sought  to  be  foreclosed  is  of  course  a  neces- 
sary party,  and  no  foreclosure  may  be  had 
without  joining  him. 

Alabama. — Roman  v.  Thorn,  83  Ala.  443, 
3  So.  769.     . 

Coii/omio.— Hooper  v.  Flood,  54  Cal.  218;) 
Los  Angeles  County  v.  Winans,  13  Cal.  App. 
234,  109  Pac.  640.    See  also  Barrett-Hicks  Co.  j 
V.  Glas,  9  CaL  App.  491,  99  Pac.  856.  ^ 

Colorado. — San  Juan,  etc.  Min.  etc.  Co. 
T.  Finch,  6  Colo.  214;  Johnston  v.  Bennett, 
6  Colo.  App.  362,  40  Pac.  847. 
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Georgia. — Williams  ▼.  Ciiatham  Real  Es- 
tate, etc.  Co.  13  Ga.  App.  42,  78  S.  E.  869; 
Thurman  v.  Willingham,  18  Ga.  App.  395, 
89  S.  E.  442;  Atkinson  v.  Wingate  Plumbing 
Co.  93  S.  E.  122  (where  owner  and  contractor 
live  in  same  county  both  must  be  joined  in 
action  by  materialman). 

Illinois. — Glos  v.  John  O'Brien  Lumber  Co. 
183  111.  211,  55  N.  £.  712  (one  holding  tax 
title  to  premises  against  which  lien  is  sought 
to  be  enforced  is  proper  party  defendant) ; 
O'Brien  v.  Gooding,  194  111.  466,  62  N.  E.  898 
(owner  and  principal  contractor  must  be 
joined) ;  Harty  Bros.  etc.  Co.  v.  Polakow,  237 
111.  559,  86  N.  E.  1085  (owner  and  principal 
contractor  must  be  joined ) ;  Race  v.  Sullivan, 
1  111.  App.  94;  Howell  v.  Anderson,  170  111. 
App.  14.    And  see  the  reported  case. 

Indiana. — Holland  v.  Jones,  9  Ind.  495; 
Marvin  v.  Taylor,  27  Ind.  73;  Vorhees  v. 
Beckwell,  10  ind.  App.  224,  37  N.  E.  811 
(owners  of  equity  of  redemption) ;  Davis,  etc. 
Bldg.  etc.  Co.  v.  Vice,  15  Ind.  App.  117,  43 
N.  E.  889  (owner  corporation  created  after 
obligation  to  mechanic  incurred) ;  Krotz  v. 
A.  R.  Beck  Lumber  Co.  34  Ind.  App.  577,  73 
K.  E.  273. 

lotca. — Keller  v.  Tracy,  11  la.  531. 

Kansas, — S tough  v.  Badger  Lumber  Co..  70 
Kan.  713,  79  Pac.  737;  Lang  v.  Adams,  71 
Kan.  309,  80  Pac.  593. 

LotUsiana. — Johnson  y.  Weinstock,  31  La. 
Ann.  698  (mortgagee  on  whose  interest  only 
materials  were  furnished  necessary  party 
but  mortgagor  not). 

Madne.'-See  William  H.  Glover  Co.  v.  Rol- 
lins, 87  Me.  434,  32  Atl.  999. 

Massachusetts. — Peabody  v.  Eastern  Meth- 
odist Soc.  5  Allen  540;  Thaxter  v.  Williams, 
14  Pick.  49 ;  Osborne  v.  Barnes,  179  Mass.  597, 
61  N.  E.  276. 

Missouri. — Compare  Schaeffer  v.  Lohman, 
34  Mo.  68;  Hilliker  v.  Francisco,  65  Mo.  598. 

Montana. — Missoula  Mercantile  Co.  v. 
O'Donnell,  24  Mont.  65,  60  Pac.  594,  991; 
Cook  V.  Gallatin  R,  Co.  28  Mont.  340,  72 
Pac  678. 

Nebraska. — Green  v.  Sanford,  34  Neb.  363, 
51  X.  W.  967 ;  Pickens  v.  Polk,  42  Neb.  267, 
60  N.  W.  566. 

2Veu?  Jersey, — Sinnickson  v.  Lynch,  25  N. 
J.  L.  317;  Ayres  v.  Revere,  25  N.  J.  L.  474; 
Edwards  v.  Derrickson,  28  N.  J.  L.  39;  Der- 
rickson  v.  Edwards,  29  N.  J.  L.  468,  80  Am. 
Dec.  220;  Robbins  v.  Burn,  34  N.  J.  L. 
322. 

Xeto  York. — ^McMahon  v.  Tenth  Ward 
School -Officers,  12  Abb.  Pr.  129;  Tisdale  v. 
Moore,  8  Hun  19;  Martens  v.  O'Neill,  131 
App.  Div.  123,  115  N.  Y.  S.  260  (failure  to 
serve  owner  with  summons  within  time  al- 
lowed by  statute  discharges  his  liability) ; 
Maltby,  etc.  Co.  v.  Charles  P.  Boland  Co.  152 
App.  Div.  596,  137  N.  Y.  S.  470.     See  also 


Baldinger  ▼.  Levine,  83  App.  Div.  130,  82 
N.  Y.  S.  483.  Compare  Bierechenk  ▼.  King, 
38  App.  Div.  360,  56  N.  Y.  S.  696. 

Tennessee. — Foust  v.  Wilson,  3  Humph.  81 

(absconding  owner  may  be  made  party  by 

publication ) :    Ragon   v.   Howard,   97    Tenn. 

334,   37   S.   \V.   136;    Warner  v.  Yates,   118 

Tenn.  548,  102  S.  W.  92. 

Teiffos.-'-CeiTter  Lumber  Co.  v.  Simpson,  83 
Tex.  370,  18  S.  W.  812  (joint  owners  of  prop- 
erty  may  be  united  as  defendants) ;  Slade 
V.  Amarillo  Lumber  Co.  93  S.  W.  475. 

Washington. — City  Sash,  etc.  Co.  v.  Bnnn, 
reported  in  full  post,  this  volume,  at  page  31. 

West  Virginia. — Gist  v.  Virginian  R.  Co. 
90  S.  E.  554. 

Wisconsin. — Carney  v.  La  Crosse,  etc.  R. 
Co.  15  Wis.  504;  McCoy  v.  Quick,  80  Wis. 
521;  J.  A.  Treat  Lumber  Co.  v.  Warner,  60 
Wis.  183,  18  N.  W.  747;  Yawkey-Crowley 
Lumber  Co.  v.  DeLonge,  167  Wis.  390,  147 
N.  W.  334. 

Canada. — Hovenden  v.  Ellison,  24  Grant 
Ch.    (U.   C.)    448. 

In  Hilliker  v.  Francisco,  66  Mo.  598,  the 
plaintiff  brought  an  action  to  foreclose  a 
mechanic's  lien  against  the  principal  con- 
tractor and  the  owner  of  the  property.  It 
was  held  that  while  the  owner  was  not  a 
necessary  party,  having  been  made  a  party 
he  could  prosecute  an  appeal  from  a  judgment 
in   the    foreclosure   proceedings. 

In  Hooper  v.  Flood,  64  Cal.  218,  it  was 
held  that  while  the  owner  of  the  property 
was  a  necessary  party  defendant  to  an  ac- 
tion to  foreclose  a  mechanic's  lien,  his  agent, 
who  acted  on  his  behalf  in  contracting  for 
the  work  and  materials  furnished,  was  neither 
a  necessary  nor  a  proper  party  to  the  pro- 
ceedings. 

In  San  Juan,  etc.  Min.  etc.  Co.  y.  Finch,  6 
Colo.  214,  a  proceeding  to  foreclose  a  me- 
chanic's lien,  the  corporation  which  owned 
the  property  on  which  the  lien  attached  was 
not  served  with  process.  It  was  held  that 
the  judgment  against  the  corporation  was 
void. 

In  Peabodv  v.  Eastern  Methodist  Soe.  6 
Allen  (Mass.)  540,  it  was  held  that  a  me- 
chanic could  not  maintain  an  action  to  fore- 
close a  lien  without  making  the  owner  a 
party  defendant. 

In  Green  v.  Sanford,  34  Neb.  363,  it  ap- 
peared that  at  the  time  the  mechanic  per- 
formed labor  and  furnished  materials  the 
premises  were  occupied  by  one  Nancy  Dishong 
under  a  contract  of  purchase  from  Sanford, 
the  owner  of  fee  simple.  The  contract  for 
materials  was  made  by  Jacob  Dishong,  hus- 
band of  Nancy  Dishong,  acting  as  her  agent. 
The  mechanic  did  not  know  of  the  contract  of 
purchase  between  Nancy  Dishong  and  San- 
ford until  long  after  he  commenced  an  action 
to  foreclose  the  lien  against  Jacob  Dishong. 
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Thereafter  she  was  made  a  party.  Sanford 
was  not  made  a  party  until  after  the  expira- 
tion of  the  time  aUowed  by  statute  within 
which  to  bring  an  action  to  foreclose  a  me- 
chanic's lien.  It  was  held  that  inasmuch  as 
Sanford,  as  owner  of  the  property,  was  a 
necessary  party  to  the  proceeding  he  should 
have  been  joined  in  the  action  within  the 
statutory  period,  and  that  plaintiflf's  failure 
to  do  so  released  him.  The  court  said:  *1t 
also  i^pears  that  Sanford  was  not  made  a 
party  defendant  until  more  than  three  years 
after  the  lien  was  filed.  The  legal  title  to  the 
land  being  in  Sanford,  he  was  not  only  a 
proper  but  a  necessary  party  to  the  proceed- 
ing to  enforce  the  lien.  The  rule  as  to  par- 
ties defendant  in  a  mechanic's  lien  foreclos- 
ure is  the  same  as  in  a  suit  for  the  fore- 
doBure  of  a  mortgage.  Is  the  suit  barred  as 
to  Sanford?  The  plaintiffs  in  error  contend 
that  the  statute  was  complied  with  by  the 
commencement  of  the  proceeding  to  foreclose 
the  lien  against  Jacob  Dishong  within  the 
statutory  two  years,  and  that  it  was  proper 
to  bring  in  new  parties  after  the  expiration 
of  that  time.  .  .  .  It  is  manifest  that  the 
only  way  a  mechanic's  lien  can  be  continued 
in  force  beyond  the  two  years  is  by  instituting 
a  suit  within  that  time  to  enforce  the  lien, 
and  the  plain  meaning  of  the  statute  is  that 
it  is  only  preserved  as  to  the  persons  who 
are  made  parties  to  the  suit  prior  to  the 
limitation  of  the  time  for  the  bringing  of  such 
an  action.  A  person  who  is  not  party  to  a 
suit  ordinarily  is  not  bound  by  the  adjudica^ 
tion,  nor  is  a  suit  deemed  commenced  against 
one  until  he  is  made  a  party  to  it,  and  when, 
in  an  action  to  enforce  a  mechanic's  lien,  the 
plaintiff  by  amendment  of  his  petition,  as  in 
the  case  at  bar,  brings  in  a  new  party  after 
the  limitation  of  two  years  has  run,  as  to 
such  new  party  the  suit  is  barred.  .  .  . 
So  far  as  we  are  ab^e  to  discover,  all  the 
authorities,  with  the  single  exception  of  Man* 
ly  ▼.  Downing  [15  Neb.  687]  supra,  aiBrm  the 
doctrine  that  where,  after  a  suit  has  been 
commenced,  a  new  defendant  has  been  brought 
in  after  the  expiration  of  the  period  limited 
by  statute  for  bringing  the  action  as  to  such 
defendant  the  suit  is  barred." 

In  Martens  v.  O'Neill,  131  App.  Div.  128, 
115  N.  Y.  S.  260,  the  plaintiff,  a  mechanic, 
instituted  an  action  to  foreclose  a  lien  against 
the  principal  contractor.  He  also  made  the 
owner  of  the  premises  a  party  defendant  but 
not  until  after  the  statute  of  limitations  had 
barred  his  claim.  It  was  held  that  the  owner 
was  discharged.  The  court  said:  '^The  owner 
of  the  premises  and  a  contractor  for  work 
thereon  are  not  joint  contractors  as  to  the  sub- 
contractor. (Phillips  Mechanics'  Liens  [3d 
ed.]  §  397.)  And  they  are  not  'otherwise 
united  in  interest.'  The  interest  of  the  con- 
tractor is  to  defeat  the  claim,  or  to  reduce 
it  to  the  saving  of  his  own  claim  against 
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the  owner.  The  interest  of  the  owner  is  con- 
fined to  see  that  the  claim  of  the  subcon- 
tractor rests  upon  a  sum  justly  due  from  the 
owner  to  the  contractor  under  their  contract, 
inasmuch  as  the  lien  of  the  subcontractor  at- 
taches perforce  of  the  owner's  indebtedness  to 
the  contractor.  ...  I  am  of  opinion, 
then,  that  the  service  of  the  summons  and 
complaint  on  the  contractor  was  not  a  begin- 
ning of  the  action  against  the  owner.  As  the 
plaintiff  did  not  begin  his  action  of  foreclos- 
ure, or  secure  an  order  to  continue  it  within 
one  year  from  the  time  of  filing  his  lien,  the 
lien  was  discharged." 

In  McCoy  v.  Quick,  30  Wis.  621,  the  court 
referring  to  a  failure  to  join  the  owner  said : 
"The  general  rule  of  law  is,  that  all  persons 
having  an  interest  in  the  subject-matter  of  an 
action,  when  the  same  is  commenced,  should 
be  made  parties  thereto,  and  that  none  but 
parties  and  privies  are  concluded  by  the 
adjudication.  This  rule  is  so  eminently  rea- 
sonable and  just,  that  no  exceptions  should 
be  made  to  it  unless  clearly  created  by  law." 

In  Snodgrass  v.  Holland,  6  Ck>lo.  596,  it 
appeared  that  the  plaintiff  had  performed 
labor  for  the  defendant  and  one  Warwick,  the 
latter 's  tenant  in  common.  The  plaintiff 
•  brought  an  action  to  foreclose  his  lien  against 
the  property  owned  by  the  defendant  and 
Warwick  was  not  made  a  party  to  the  suit. 
It  was  held  he  was  a  necessary  party.  The 
court  said :  "The  only  question  in  issue  upon 
the  trial  seems  to  have  been  as  to  the  terms 
of  the  contract  and  the  performance  by  Hol- 
land in  doing  the  work  and  the  proper  amount 
due  thereunder.  Upon  what  ground  the  pro- 
ceedings were  dismissed  as  to  W^arwick  in  the 
county  court,  and  for  what  reason  he  was 
not  afterwards  held  to  be  a  party  defendant 
in  the  district  court  upon  being  ruled  to  show 
cause  therefor,  the  record  is  silent.  He  was 
certainly,  so  far  as  this  record  discloses,  a 
proper  and  necessary  party  defendant.  He 
was  a  tenant  in  common  of  the  premises, 
owning  an  undivided  interest  in  fee  thereto; 
that  the  contract  was  made  on  his  behalf, 
as  that  of  his  cotenant  Snodgrass,  by  his  au- 
thority or  sanction,  does  not  appear  to  have 
been  disputed,  and  the  work  done,  from  the 
very  nature  of  it»  inured  to  the  benefit  of 
botii  owners,  and  appears  to  have  been  so 
intended.  And  notwithstanding  there  was  a 
judgment  against  Suodgrass  personally  for 
the  amount  found  due,  or  what  amounts  to 
the  same  thing  in  that  he  was  decreed  to  pay 
the  same,  the  decree  for  the  lien  was  not 
limited  to  the  interest  of  Snodgrass  therein, 
but  was  against  the  entire  premises,  directing 
a  sale  of  the  whole  property  in  the  event  of 
nonpayment  by  Snodgrass.  It  is  scarcely  nec- 
essary to  say  that  a  judgment  or  decree  can- 
not affect  the  estate  of  one  who  was  not  a 
party  thereto,  and  in  this  proceeding  a  judg-* 
ment    could    not    be    rendered    against    the 
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property  generally,  and  against  but  one  of  the 
owners  thereof,  in  a  right  of  action  clearly 
against  both  jointly.  .  .  .  Upon  the  state 
of  the  case  as  presented  by  the  record,  we 
must  hold  that  the  district  court  erred  in 
not  making  Warwick  a  party  defendant  to 
the  proceedings  therein.  If,  however,  for 
any  good  reafton  not  disclosed  by  this  record, 
Warwick  was  not  a  necessary  or  proper  party, 
then  the  decree  for  the  lien  on  the  premises 
should  have  been  against  the  interest  therein 
of  Snodgrass  alone/' 

b.  Effect  of  Conveyance  of  Premises. 

A  grantee  who  is  the  owner  of  the  prem- 
ises at  the  time  the  action  to  foreclose  a  me- 
chanic's lien  is  brought  is  a  necessary  party 
to  the  foreclosure  action,  and  if  he  is  not 
joined  no  judgment  of  foreclosure  may  be 
rendered.  Harrison,  etc.  Iron  Co.  v.  Council 
Bluffs  City  Water-Works  Co.  25  Fed.  170; 
Burbank  v.  Wright,  44  Minn.  544,  47  N.  W. 
162;  Clark  v.  Brown,  25  Mo.  559;  Kling  v. 
Railway  Constr.  Co.  4  Mo.  App.  (appendi.K) 
574;  Koenig  v.  Boehme,  14  Mo.  App<  593; 
Bobbins  v.  Burn,  34  N.  J.  L.  322;  Gross  v. 
Daly,  5  Daly  (N.  Y.)  540  (grantee  in  fraudu- 
lent conveyance  may  be  made  party ) ;  Gar- 
land V.  Van  Rensselaer,  71  Hun  2,  24  N.  Y.  S. 
781;  Bierschenk  v.  King,  38  App.  Div.  300,  56 
N.  Y.  S.  696  (intermediate  grantee  need  not 
be  joined) ;  Cullers  v.  Greenville  First  Nat. 
Bank  (Tex.)  29  S.  W.  72  (purchaser  who 
agreed  to  pay  lien  necessary  party ) ;  Walter 
v.  Dearing  (^Tex.)  65  S.  W.  380  (owner  at 
time  lien  attached  necessary  party ) ;  Rice 
▼.  Hall,  41  Wis.  463.  Compare  Boyle  v.  Rob- 
bins,  71  N.  C.  130. 

In  Clark  v.  Brown,  25  Mo.  559,  the  court 
said:  "It  [mechanic's  lien  action]  is  essen* 
tially  a  proceeding  in  rem,  that  seeks  to  con- 
demn the  property  to  satisfy  a  legal  claim 
against  it.  And,  as  there  can  be  no  general 
judgment  against  the  original  debtor,  if  he 
is  absent  or  insolvent,  or  is  indifferent  about 
protecting  his  vendee,  he  may  have  neither 
motive  nor  interest  to  defend  the  suit,  or 
may  even  be  in  collusion  with  the  plaintiff; 
and,  therefore,  the  plainest  dictates 4>f  justice 
require  that  the  real  owner,  whose  prop- 
erty it  is  proposed  to  condemn  to  pay  anoth- 
er's debt,  should  at  least  have  the  oppor- 
tunity of  being  present  to  show  that  no  lien 
lawfully  exists  against  his  property.  .  .  . 
This  proceeding  was  commenced  by  scire 
facias,  and  the  proof  shows  that  Blood  was 
the  purchaser  from  the  defendant,  with  a  re- 
corded deed,  not  only  before  the  suit  was 
begun,  but  before  the  last  of  the  materials 
were  furnished,  and  in  our  opinion,  no  judg- 
ment could  be  rendered  in  the  case  without 
the  presence  of  Blood  on  the  record.  If  it 
be  said  that  Brown  owed  the  debt,  and  had  no 
right  to  object  to  the  judgment  being  ren- 


dered, it  may  be  replied  that  he  ought  to 
have  paid  it,  and  the  argument  would  be 
unanswerable,  if  the  proceeding  affected  no- 
body but  himself;  but  if  the  court  had  no 
authority,  as  the  case  stood,  to  render  a 
judgment  against  Blood's  property  to  pay 
Brown's  debt,  any  party  to  the  record  had 
a  right  to  object."  Compare  Schaeffer  v. 
Lohman,  34  Mo.  68;   Hilliker.v.  Francisco, 

65  Mo.  598. 

Gne  who  becomes  the  owner  of  premises 
after  an  action  is  instituted  to  foreclose  a 
mechanic's  lien  thereon  is  not  a  necessary 
party.  W^hitney  v.  Higgina,  10  Cal.  547,  70 
Am.  Dec.  748;  Hillyard  v.  Bobbins,  53  Ind. 
App.  107,  101  N.  E.  341;  Colley  v.  Doughty, 
62  Me.  501;  Laud  v.  Muirhead,  31  Miss.  89; 
Goff  V.  Papin,  34  Mo.  177 ;  Crandall  v.  Cooper, 
62  Mo.  478 ;  Coe  v.  Ritter,  86  Mo.  277 ;  Koenig 
V.  Boehme,  14  Mo.  App.  598;  Goodwin  v. 
Cunningham,  54  Neb.  11,  74  N.  W.  316. 

Nor  is  one  a  necessary  party  who  is  not 
the  owner  of  premises  at  the  time  the  action 
is  brought  to  foreclose  a  mechanic's  lien  al- 
though he  was  the  owner  at  the  time  the  lien 
accrued.  Kilbourn  v.  Sunderland,  130  U.  S. 
505,  9  S.  Ct.  594,  32  U.  S.  (L.  ed.)  1006; 
Case  Mfg.  Co.  v.  Smith,  40  Fed.  339,  5  L.R.A. 
281;  Rose  v.  Persse,  etc.  Paper  Works,  29 
Conn.  256;  Kellenberger  v.  Boyer,  87  Ind. 
188;  Howard  v.  Robinson,  5  Cush.  (Mass.) 
119;  McLundie  v.  Mount,  145  Mo.  App.  660, 
123  S.  W.  966;  Southard  v.  Moss,  2  Misc.  12J 
20  N.  Y.  S.  848;  Pierce  v.  Kinney,  75  Misc. 
328,  135  N.  Y.  S.  537  (grantor  of  property 
before  lien  is  sought  to  be  enforced  is  proper, 
but  not  necessary  party).  See  also  Work  v. 
Hall,  79  111.  196;  Cullers  v.  Greenville  First 
Nat.  Bank  (Tex.)  29  S.  W.  72.  Compare 
Carswell  v.  Patzowski,  4  Penn.    (Del.)    403, 

66  Atl.  342,  1013;  Bierschenk  v.  King,  38 
App.  Div.  360,  56  N.  Y.  S.  696. 

In  Rose  v.  Persse,  .etc.  Paper  Works,  29 
Conn.  256,  it  was  'held  that  tiie  grantors  of 
the  property  sought  to  be  foreclosed  were  not 
necessary  parties  to  an  action  to  foreclose  a 
mechanic's  lien.  The  court  said:  ''After  as- 
signment, he  [the  assignor]  has  no  longer 
any  interest  to  be  protected,  and  the  circum- 
stance that  his  deed  contains  covenants  which 
may  render  him  liable  if  the  property  was 
incumbered,  can  make  no  difference.  If  he  is 
ever  called  upon  for  any  claim  arising  out 
of  any  such  covenants,  he  will  be  left  with 
the  same  means  of  defending  against  it  as  if 
no  decree,  affecting  other  parties,  had  passed 
in  reference  to  the  property.  This  objection 
therefore  must  be  overruled." 

3.  Wife  or  Widow  op  Ownbb. 

Ordinarily  the  wife  of  the  owner  of  prop- 
erty is  not  a  necessary  party  to  an  action 
to  foreclose  a  mechanic's  lien  thereon.  Frank- 
lin Sav.  Bank  v.  Taylor,  131  111.  376,  23  K. 
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E.  397;  Vorhees  y.  Beckweil,  10  Ind.  App. 
224,  37  N.  £.  811;  Flake  v.  Central  Hard- 
ware Co.  96  Miss.  838,  51  So.  461 ;  Washburn 
T.  Burns,  34  X.  J.  L.  18.  See  also  Schnell  v. 
Clements,  73  III.  613;  Charleston  Lumber, 
etc.   Co.  V.  Brockmyer,  18  VV.  Va.  586. 

But  where  the  premises  to  be  foreclosed  un- 
der a  mechanic's  lien  constitute  a  homestead, 
the  owner's  wife  is  a  necessary  party.  Wes- 
ton V.  Weston,  46  Wis.  130,  49  K.  W.  834. 
However,  where  the  lien  rttaches  to  property 
which  subsequently  becomes  a  homestead  the 
owner's  wife  is  not  a  necessary  party  to  the 
action  to  foreclose  the  lien.  Watkins  v. 
SpouU,  8  Tex.  Civ.  App.  427,  28  S.  W.  356. 

The  widow  of  the  owner  is  not  a  necessary 
party  to  an  action  to  foreclose  a  lien  which 
attached  during  the  life  of  the  husband. 
Schaeffer  v.  Weed,  3  Gilman  (111.)  511; 
Pifer  V.  Ward,  8  Blackf.   (Ind.)  252. 

Where  the  property  on  which  a  mechanic's 
lien  attaches  is  owned  jointly  as  community 
property  by  a  husband  and  his  wife  they  are 
both  necessary  parties  to  an  action  to  fore- 
close the  lien  and  without  the  joinder  of  the 
wife  no  decree  can  be  entered  affecting  the 
title.  Littell,  etc.  Mfg.  Co.  v.  Miller,  3  Wash. 
480, 28  Pac.  1035 ;  Sagmeister  ▼.  Fobs,  4  Wash. 
320,  30  Pac.  80,  744;  Peterson  v.  Dillon,  27 
Wash.  78,  67  Pac.  397;  Powell  v.  Nolan,  27 
Wash.  318,  67  Pac.  712,  68  Pac.  389;  North- 
west Bridge  Co.  v.  Tacoma  Shipbuilding  Co. 
36  Wash.  333,  78  Pac.  996.  See  also  Ras- 
muason  v.  Liming,  50  Wash.  184,  96  Pac. 
1044.  In  Littell,  etc.  Mfg.  Co.  v.  Miller^  su- 
pra, the  court  said:  "Notwithstanding  the 
fact,  however,  that  the  husband  individually 
can  incur  the  debt  in  all  suits  to  foreclose 
liens  upon  c<Mnmunity  real  estate  the  wife 
is  a  necessary  party  defendant.  She  has  at 
least  as  much  right  to  contest  the  facts 
making  the  same  a  charge  against  the  com- 
munity as  the  husband  has.  There  can  be  no 
sale  of  the  husband's  or  wife's  interest  in  the 
eommunity  property  separately  during  the 
existence  of  the  community." 

In  Powell  V.  NoUn,  27  Wash.  318,  67  Pac. 
712,  68  Pac.  389,  it  was  said :  "The  court  be- 
low was  not,  therefore,  justified  in  assuming 
jurisdiction  over  the  community  property 
where  the  husband  had  not  been  brought  into 
the  action  by  the  service  of  summons  upon 
him.  The  affidavit  as  to  the  service  of  the 
amended  complaint  of  Powell  on  James  Nolan 
is  entirely  silent  as  to  the  service  of  any 
summons  with  it.  James  Nolan  was  not, 
therefore,  so  far  as  appears  from  the  record, 
ever  served  with  a  summons  in  this  action, 
and  was  therefore  never  brought  into  the 
action,  and,  aa  he  never  appeared  in  the  ac- 
tion, the  eourt  had  no  jurisdiction  over  the 
community  property  belonging  to  himself 
and  wife,  ao  as  to  enter  a  decree  aflTecting 
the  same." 
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4.  Husband  op  Owneb. 


It  has  been  held  that  in  an  action  to  fore- 
close a  mechanic's  lien  where  the  owner  of 
the  property  is  a  married  woman  the  hus- 
band is  a  necessary  party  defendant.  Green- 
leaf  v.  Beebe,  80  111.  520;  Hutchinson  v.  Pres- 
ton, 2  Pittsb.  (Pa.)  303. 

It  has  been  held  that  an  action  to  foreclose 
a  mechanic's  lien  against  the  property  of  a 
married  woman  should  not  proceed  to  judg- 
ment without  the  joinder  of  her  husband, 
but  the  decisions  to  that  effect  appear  to  be 
based  largely  on  the  common-law  disabilities 
of  married  women  or  on  the  existence  of  an 
existing  interest  by  the  husband  in  the  title. 
Herbert  Boiler  Co.  v.  Lewis,  185  III.  App. 
384;  Clark  v.  Boarman,  80  Md.  428,  43  Atl. 
926;  Latshaw  v.  McNees,  50  Mo.  381;  Fink  v. 
Hanegan,  51  Mo.  280.  Compare  Green  leaf  v. 
Beebe,  80  HI.  520. 

In  other  jurisdictions  it  has  been  said  that 
the  husband  is  a  proper  but  not  a  necessary 
party.  Vorhees  v.  Beckwell,  10  Ind.  App.  224, 
37- N.  E.  811;  Seary  v.  Wegenaar,  120  App. 
Div.  419,  104  N.  Y.  S.  1065. 

5.  Lessee. 

The  owner  of  a  leasehold  interest  in  part  of 
the  premises  to  be  foreclosed  in  a  mechanic's 
lien  action  is  a  necessary  party.  Wright  v. 
Cowie,  5  Wash.  341,  31  Pac.  878.  So  in 
Meyers  v.  Le  Poidevin,  9  Neb.  535,  4  N.  W. 
319,  it  was  held  that  a  person  who  had  erected 
a  building  on  leased  property  was  a  necessary 
party  to  an  action  to  enforce  a  lien  for  the 
labor  and  materials  entering  into  the 
building. 

But  a  tenant  who  buys  tiling,  which  Is 
used  by  the  contractor  with  the  knowledge  of 
the  owner,  is  not  a  necessary  party.  Texas 
Builders'  Supply  Co.  v.  Beaumont  Constr. 
Co.    (Tex.)    150  S.   W.   770. 

6.  Lessob. 

Where  a  lien  is  asserted  against  a  lease- 
hold interest  only,  the  lessor  is  not  a  neces- 
sary party  to  an  action  for  its  foreclosure. 
Horn  V.  Clark  Hardware  Co.  54  Colo.  522, 131 
Pac.  405,  45  L.R.A.(N.S.)  100,  wherein  the 
court  said:  "The  final  question  urged  is, 
that  the  liens  must  fail  because  the  owner  of 
the  property— *that  is,  the  Pewabic  Consol- 
idated Gold  Mines  Company — was  not  made 
a  party.  This  contention  is  based  upon  sec- 
tion 4035,  R.  S.  1908,  which  provides  that 
'the  owner  or  owners  of  the  property  to 
which  such  lien  shall  have  attached,  and  all 
other  parties  claiming  of  record  any  right, 
title,  interest  or  equity  therein,  whose  title 
or  interests  are  to  be  charged  with  or  affected 
by  such  lien,  shall  be  made  parties  to  the 
action.'     Hie  owner  meant  by  this  section 
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is  the  person  upon  whose  interest  in  the 
property  the  lien  is  claimed^  and  sought  to 
be  established.  No  claim  was  made  by  claim- 
ants as  against  the  interest  of  the  Pewabio 
company.  The  liens  asserted  and  sought  to 
be  established  by  claimants  were  limited  to 
the  interest  of  the  lessee,  and  it  waa,  there- 
fore, the  owner  of  the  property,  as  contem- 
plated by  the  section  of  the  statute  above 
quoted." 

As  to  cases  wherein  a  lien  is  sought  to  be 
enforced  against  the  fee,  see  supra,  this 
subdivision,  2.  Otcner, 

7.  Hmr. 

The  heirs  of  a  deceased  owner  of  premises 
being  by  the  devolution  of  title  the  owners 
thereof  are  necessary  parties  to  an  action  to 
foreclose  a  mechanic's  lien  thereon.  Hughes 
V.  Torgerson,  96  Ala.  346,  11  So.  209,  38  Am. 
St.  Rep.  105,  16  L.R.A.  600;  Whitney  v.  Hig- 
gins,  10  Cal.  547,  70  Am.  Dec.  748;  Sorg  v. 
Crandall,  233  111.  79,  84  N.  E.  181;  Pifer 
V.  Ward,  8  Blackf.  (Ind.)  252;  Simonds  v. 
Buford,  18  Ind.  176;  Gurrant  v.  Dawson,  34 
Miss.  149;  Belcher  v.  Schaumburg,  18  Mo. 
189;  Russell  v.  Howell,  74  N.  H.  551,  69  Atl. 
886.  Compare  Ferry  v,  Moore,  18  111.  App. 
136  (heirs  without  interest) ;  Wilson  v.  Sher- 
win-Williams Paint  Co.  (Tex.)  160  S.  W.  418. 

In  Belcher  ▼.  Schaumburg,  supra,  it  ap- 
peared that  the  owner  of  the  property  against 
which  the  plaintiff  acquired  a  mechanic's  lien 
died  while  the  action  to  foreclose  the  same 
was  pending.  It  was  held  that  in  reviving 
the  action  the  heirs  of  the  decedent  were 
necessary  parties.  To  the  same  effect  see 
Hughes  V.  Torgerson,  96  Ala.  846,  11  So.  209, 
88  Am.  St.  Rep.  105,  16  L.R.A.  600,  wherein 
the  court  said:  "Dr.  Hughes,  who  was  the 
owner  of  the  building  in  question,  and  under 
a  contract  with  whom,  as  claimed  by  the 
plaintiff,  the  services  were  rendered,  died  in- 
testate, before  the  suit  was  instituted.  The 
only  defendant  was  the  administrator  of  his 
estate.  On  the  death  of  the  intestate,  his 
heirs  became  the  owners  of  the  property.  A 
lien  cannot  be  declared  and  enforced  in  a 
proceeding  to  which  the  owner  of  the  prop- 
erty on  which  the  lien  is  claimed  is  not  a 
party.  Roman  v.  Thorn,  83  Ala.  443.  If  the 
suit  had  been  brought  against  the  intestate 
in  his  lifetime,  it  could  have  been  revived 
and  prosecuted  against  his  personal  repre- 
sentative alone,  without  making  his  heirs 
parties.  The  statute  expressly  provides  for 
that  contingency.  Code,  §  3031.  This  provi- 
sion does  not  apply  to  suits  brought  after  the 
death  of  the  owner  or  proprietor  of  the  prop- 
erty. In  such  case,  the  general  rule  applies, 
that  he  who  is,  at  the  time  the  suit  is  com- 
menced, the  owner  of  the  building  or  struc- 
ture upon  which  the  lien  is  sought  to  be  en- 


forced, is  a  necessary  party  defendant,  without 
whose  presence  the  lien  cannot  be  declared  or 
enforced.  15  Am.  &  Eng.  Enc.  of  Law  165; 
Phillips  on  Mechanics'  Liens,  §  393.  The 
personal  representative  of  the  deceased  owner 
may  also  be  made  a  party  defendant.  The 
prohibition  against  bringing  suits  against 
personal  representatives  within  six  months 
after  the  grant  of  letters,  does  not  apply  to 
suits  for  the  enforcement  of  such  liens.  Code 
%  3043.  Because  of  the  absence  of  necessary 
parties  defendant,  the  judgment  must  be  re- 
versed," 

In  Wilson  v.  Sherwin-Williams  Paint  Co. 
(Tex. )  160  S.  W.  418,  it  was  held  that  neither 
the  heirs  nor  the  personal  representatives  of 
a  deceased  insolvent  subcontractor  were  nec- 
essary parties  to  an  action  to  foreclose  a  me- 
chanic's lien.  The  court  said:  "The  first, 
second,  third,  and  fourth  assignmenta  of  er- 
ror are  to  the  same  effect;  that  is,  they  com- 
plain of  the  court's  overruling  of  defend- 
ant's exceptions  to  plaintiff's  petition,  the 
ground  being  the  want  of  necessary  parties, 
in  that  the  representatives  of  Hieatt,  deceased, 
were  not  parties  to  this  action.  We  think 
no  error  was  committed  by  the  court  in  this 
particular.  Hieatt  was  dead,  and  surviving 
him  were  a  widow  and  seven  children.  He 
died  insolvent,  and  the  only  property  he  had 
was  homestead  and  some  exempt  personal 
property.  The  Alex  Watson  Construction 
Company  owed  him  $101.33,  and  there  was 
nothing  which  made  it  worth  while  to  have 
an  administrator  of  the  estate  appointed. 
The  widow  and  children  had  received  from 
him  no  property  which  would  make  them 
liable  to  account  to  creditors,  and  to  have 
made  them  parties  to  this  proceeding  would 
have  increased  the  costs  of  the  proceeding  and 
otherwise  proven  absolutely  useless.  The  law 
does  not  require  the  doing  of  a  useless  thing. 
The  making  of  the  widow  and  children  par- 
ties would  have  proven  of  no  practical  bene- 
fit to  either  party,  and  therefore,  if  the  strict 
rules  of  the  law  required  such,  the  defendants 
have  in  no  way  been  injured  by  the  overruling 
of  the  exception." 

In  lotca  it  is  not  necessary  to  join  the  heirs 
of  a  deceased  owner  as  parties  to  a  suit  to 
foreclose  a  mechanic's  lien,  the  personal  rep- 
resentative being  deemed  to  represent  their 
interest.  Shields  v.  Keys,  24  la.  298;  Welch 
V.  McGrath,  59  la.  519,  10  N.  W.  810,  13  N. 
W.  638.    Compare  Gammel  v.  Young,  3  la.  297. 

8.  Personal  Representative. 

The  personal  representative  of  a  deceased 
owner  of  premises  must  be  made  a  party  to 
an  action  to  foreclose  a  mechanic's  lien 
thereon.  Watson  v.  Bardwell,  154  111.  App. 
326  (necessary  party  only  when  deficiency 
judgment  is  sought  against  estate;  otherwitt 
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proper  party) ;  Holmes  v.  Humphreys,  181 
Mass.  181,  63  N.  £.  396;  Guerrant  v.  Daw* 
son,  34  Miss.  140;  Security  Mortg.  etc.  Go. 
V.  Caruthers  (Tex.)  32  &  W.  837.  See  also 
the  Iowa  cases  cited  in  the  preceding  sub- 
division. Gomfkore  Holmes  v.  Humphreys, 
187  Mass.  513,  73  N.  £.  668;  Crystal  v.  Flan- 
nelly,  2  E.  D.  Smith   (N.  Y.)    683. 

In  Holmes  v.  Humphreys,  181  Mass.  181, 
63  X.  E.  396,  the  court  said:  "In  suits  to 
enforce  a  claim  for  a  mechanic's  lien,  two 
interests  properly  are  represented  in  defense; 
first  the  interest  of  the  person  primarily  lia- 
ble for  the  debt  sought  to  be  collected,  and 
secondly  the  interest  of  the  owners  of  the 
property  upon  which  the  lien  is  claimed.  The 
statute  which  is  invoked  by  the  petitioners 
is  R.  L.,  c.  197,  §  22,  which  provides  that  on 
the  death  of  the  respondent  in  a  case  like 
this,  the  petition  'may  begi^osecuted  against 
his  executor,  administrator,  heirs  or  assigns 
as  if  the  estate  or  interest  had  been  mort- 
gaged to  secure  the  debt.'  The  petitioners 
contend  that  the  petition  may  be  prosecuted 
against  any  jof  these  parties,  and  that  there- 
fore the  case  may  go  on  against  their  heirs 
alone,  although  they  have  no  possible  inter- 
est in  it.  The  true  meaning  of  the  provision 
is,  as  we  understand  it,  that  the  petition  may 
be  prosecuted  against  such  of  the  parties 
mentioned  as  properly  represent  *the  interest 
to  be  affected.  In  a  case  like  the  present 
there  ia  no  doubt  that  the  executor  or  admin- 
istrator is  a  proper  person  to  be  summoned 
in  as  respondent.  He  represents  the  primary 
liability  for  the  debt  and  he  should  have  an 
opportunity  to  defend  the  suit.  Inasmuch  as 
the  bond  stands  in  the  place  of  the  land,  he 
slso,  as  principal,  represents  the  security  to 
be  affected  if  the  lien  is  established.  In  both 
relations  he  is  interested,  and  he  should  be 
summoned  to  appear.  The  pr^icipal  and 
snreties  on  the  bond  stand  in  the  place  that 
would  be  held  by  the, heirs  or  assigns  if  the 
Hen  had  not  been  discharged.  In  that  rela- 
tion, not  as  representing  the  primary  liabil- 
ity for  the  debt,  but  as  representing  the  se- 
curity which  is  to  be  used  to  pay  the  debt 
if  the  lien  is  established,  we  are  of  opinion 
that  they  should  have  an  opportunity  to  be 
heard  as  to  the  validity  of  the  lien,  and  that 
at  least  in  the  absence  of  the  administrator 
as  a  party,  the  sureties  should  be  summoned 
before  the  suit  can  proceed  further.  Whether 
facts  exist  which  make  it  possible  to  procure 
the  appointment  of  an  administrator  de  bonis 
non  who  can  be  summoned  into  court,. we  do 
not  know;  if  not,  and  if  on  this  account  the 
petitioners. were  to  lose  their  claim,  it  would 
be  the  result  of  their  own  negligence  in  al- 
lowing so  many  years  to  elapse  without  ac- 
tion. It  may  be,  but  upon  this  we  express  no 
opinion,  for  the  matter  is  not  now  before  us 
for  adjudication,  that  as  there  were  no  assets 
Ann.  Cas.  191 8B. — 2. 


in  the  estate  of  the  respondent,  and  as  his 
estate  has  been  settled  and  his  administrator 
has  deceased,  and  no  interest  of  his  estate 
can  now  be  affected  by  an  adjudication  either 
upon  his  primary  liability  upon  the  debt  or 
upon  his  secondary  liability  as  principal  in 
the  bond,  that  the  case  may  properly  go  on 
against  the  sureties  alone,  if  they  are  brought 
into  court  as  parties.  The  ruling  that  the 
suit  was  ripe  for  further  proceedings  with- 
out other  parties  was  erroneous.  .The  pro- 
ceedings must  be  stayed  until  all  necessary 
parties  have  been  summoned  to  appear  and 
defend." 

9.  Tbubtee: 

It  has  been  held  that  a  trustee  of  the 
property  to  be  foreclosed  being  the  owner  of 
the  legal  title,  is  an  indispensable  party  to 
an  action  to  foreclose  a  mechanic's  lien. 
Johnson  v.  Bennett,  6  Colo.  App.  362,  40 
Pac.  847;  Williams  v.  Chatham  Real  Estate, 
etc.  Co.  13  Ga.  App.  42,  78  S.  £.  869;  Lomax 
V.  Dore,  45  111.  379;  McGraw  v.  Bayard,  96 
Hi.  146 ;  Bennitt  v.  Wilmington  Star  Min.  Co. 
119  111.  9,  7  N.  E.  498;  Phoenix  Mut.  L.  Ins. 
Co.  V.  Batchen,  6  111.  App.  621;  Columbia 
Bldg.  etc.  Assoc,  v.  Taylor,  25  111.  App^  429; 
La  Crosse  Lumber  Co.  v.  Grace  M.  E.  Church, 
180  111.  App.  584;  Keller  v.  TracJ,  11  la. 
531;  Schillinger  Fire-Proof  Cement,  etp.  Co. 
V.  Arnott,  14  N.  Y.  S.  326;  Farmers'  Bank 
V.  Watson,  39  W.  Va.  342,  19  S.  E.  413; 
Lunsford  v.  Wren,  64  W.  Va.  458,  63  S.  E. 
308.  See  also  Badger  Lumber  Co.  v.  Staley, 
141  Mo.  App.  295,  125  S.  W.  779.  Compare 
Lookout  Lumber  Co.  ▼.  Mansion  Hotel,  etc. 
K.  Co.  109  N.  C.  658,  14  S.  E.  35. 

In  La  Crosse  Lumber  Co.  v.  Grace  M.  E. 
Church,  180  111.  App.  584,  it  appeared  that 
the  trustees  of  the  defendant  church  cor- 
poration were  not  made  parties  defendant  to 
an  action  to  foreclose  a  mechanic's  lien.  It 
further  appeared  that  the  trustees  were  also 
owners,  together  with  the  church,  of  the  prop- 
erty. It  was  held  that  they  were  necessary 
parties.  The  court  said :  "It  appears  from  the 
allegations  of  the  bill  that  the  trustees  of 
Grace  Methodist  Episcopal  Church  are  by  the 
first  paragraph  of  the  bill  alleged  to  be  own- 
ers  of  the  said  real  estate,  together  with  the 
corporation,  Grace  Methodist  Episcopal 
Church.  If  the  trustees  of  Grace  Methodist 
Episcopal  Church  are  joint  owners  with  the 
corporation  they  are  necessary  parties,  and 
they  are  not  in  court.  They  must  b^  sued  as 
individual  trustees  and  served  with  summons 
as  such.  They  have  not  been  so  sued  and 
have  not  been  served  except  by  service  on  the 
president  and  secretary  of  the  board  of  trus- 
tees which  is  not  sufficient.  They  have  en- 
tered no  appearance,  have  filed  no  pleading 
and  they  are  not  named  except  as  a  body, 
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aDd  are  not  alleged  to  be  a  corporation  any- 
where in  the  bill.  Grace  Methodist  Episco- 
pal Church,  a  religious  corporation,  is  in 
court  and  the  demurrer  is  filed  by  it  alone 
and  this  appeal  is  against  the  church  cor- 
poration only.  If  the  trustees  hold  title  to 
the  real  estate  then  appellant's  bill  here  is 
subject  to  a  demurrer  for  want  of  necessary 
parties  (Granquist  v.  Western  Tube  Co.  240 
111.  132)." 

Other  decisions,  proceeding  apparently  on 
the  theory  that  the  cestui  que  trust  is  the 
real  owner,  hold  that  while  the  trustee  is  a 
proper  party  a  failure  to  join  him  is  not 
fatal.  Roman  v.  Thorn,  83  Ala.  443,  3  So. 
759;  Niehaus  v.  C.  B.  Barker  Construction 
Co.  reported  in  full,  post,  this  volume,  at 
page  23. 

10.  Cestui  Que  Tbust. 

Where  property  is  held  in  trust  the  cestui 
que  trust  should  be  made  a  party  to  an  ac- 
tion to  foreclose  a  mechanic's  lien  thereon. 
Roman  v.  Thorn,  83  Ala.  443,  3  So.  759; 
McClair  ▼.  Huddart,  6  Colo.  App.  493,  41 
Pac.  832;  Lomax  v.  Dore,  45  111.  379;  Jen- 
nings V.  Hinkle,  81  111.  183  (church  corpora- 
tion no  longer  in  existence  not  necessary 
party) ;  Gaytes  v.  Franklin  Sav.  Bank,  85 
111.  256;  Clark  v.  Manning,  95  111.  580; 
McGraw  v.  Bayard,  96  111.  147;  Bennitt  v. 
Wilmington  Star  Min.  Co.  119  111.  9,  7  N.  E. 
498;  Paddock  v.  Stout,  121  111.  571,  18  N.  E. 
182 ;  Bannon  v.  Thayer,  124  111.  451,  17  N.  E. 
54;  Phoenix  Mut.  L.  Ins.  Co.  ▼.  Batchen,  6 
III.  App.  621;  Lamb  ▼.  Campbell,  19  111.  App. 
272;  Columbia  BIdg.  etc.  Assoc,  y.  Taylor,  25 
111.  App.  429;  General  F.  Extinguisher  Co. 
V.  Lundell,  66  111.  App.  140;  Keller  v.  Tracy, 
11  la.  530;  Sheppard  t.  Messenger,  107  la. 
717,  77  N.  W.  515;  Miller  v.  Faulk,  47  Mo. 
262;  Mississippi  Planing  Mill  v.  Presbyter- 
ian Church,  64  Mo.  520;  T.  A.  Miller  Lumber 
Co.  V.  Oliver,  65  Mo.  App.  435;  "farmers* 
Bank  t.  Watson,  89  W.  Va.  342,  19  S.  E.  413. 
Compare  Lunsford  v.  Wren,  64  W.  Va.  458, 
63  S.  E.  308,  (cestui  without  capacity  to  be 
sued ) . 

In  T.  A.  Miller  Lumber  Co.  v.  Oliver,  65 
Mo.  App.  435,  it  appeared  that  the  plaintiff 
brought  an  action  to  foreclose  a  mechanic's 
lien.  One  Oliver  was  named  as  one  of  the 
defendants,  he  being  the  principal  contractor. 
The  other  defendants  were  members  of  a 
committee  representing  a  church  organization, 
the  owner  of  the  property  sought  to  be  fore- 
closed. The  defendants  contended  that  all  the 
members  of  the  organization  should  have  been 
Aiade  parties  defendant.  However,  the  court 
held  that  they  were  not  necessary  parties, 
saying:  "As  before  stated,  the  foundation  of 
this  objection  to  the  petition  is  that  all  of 
the  members  of  the  organization  should  have 


been  sued.  This  is  an  erroneous  view.  The 
statute  is  that  the  parties  to  the  contract  only 
are  necessary  parties.  Others  who  may  be 
interested  in  the  matter  in  controversy  or  in 
the  property  charged  with  the  lien  may  be 
made  parties,  but  such  as  are  not  made  par- 
ties will  not  be.  bound  by  the  proceeding. 
R.  S.  1889,  sec.  6713.  Here  it  is  averred  that 
Oliver  made  the  contract  with  the  building 
committee;  that  they  and  the  other  members 
of  the  congregation  were  the  equitable  own- 
ers of  the  land;  that  they  were  in  possession 
of  it,  and  that  they  had  authority  from  their 
co-owners  to  make  the  contract.  Under  these 
averments  the  demurrer  was  properly  over- 
ruled. The  plaintiff  had  the  right,  if  it  so 
elected,  to  enforce  the  lien  against  the  inter- 
ests only  of  the  parties  to  the  suit,  and  of  this 
they  had  no  right  to  complain.  The  interests 
of  their  co-ownersi^rould  in  no  wise  be  bound 
by  the  proceeding."  To  the  same  effect 
see  Mississippi  Planing  Mill  v.  Presbyterian 
Church,  54  Mo.  520,  wherein  the  court  said: 
"It  is  further  insisted  by  the  defendants  in 
this  case,  that  the  evidence  of  the  witnesses 
shows  that  the  Presbyterian  Church  is  a  cor- 
poration and  should  have  been  made  a  party 
to  the  suit,  as  it  had  an  equitable  interest 
in  the  property  to  be  effected.  It  is  sufficient 
to  say  in  answer  to  this  objection,  that  by 
answering  to  the  merits  of  the  action  the 
defendants  waived  any  objection  they  might 
have  urged  to  the  petition  on  the  ground  of  a 
defect  of  parties  to  the  action.  The  defend- 
ants sued  were  the  persons  who  made  the 
contract  for  the  building,  and  who  held  the 
legal  estate  in  the  premises  to  be  charged; 
they  being  proper  parties,  if  other  parties  in 
interest  were  not  also  made  parties,  that  fact 
would  not  defeat  the  action;  the  only  effect 
that  could  result  would  be,  that  the  judg- 
ment in  the  case  might  not,  and  in  some 
cases  would  not,  effect  the  interests  of  those 
who  were  not  made  pi^rti^s-" 

Where  the  property  sougl^t  to  be  foreclosed 
is  held  under  an  active  trust  the  cestui  que 
trust  is  not  a  necessary  party  to  the  foreclos- 
ure of  a  mechanic's  lien.  McGraw  v.  Bayard, 
96  111.  146,  wherein  the  court  said:  'This 
court  has  repeatedly  held  that  suits  to  en- 
force mechanics'  liens  are  substantially  chan- 
cery proceedings,  and  are  governed  by  the 
rules  of  chancery  practice.  .  .  .  The  gen- 
eral equity  rule  is,  that  all  persons  interested 
in  the  subject  matter  of  a  suit  must  be  made 
parties  in  order  that  the  decree  may  affect 
their  rights,  and  this  rule  requires  that  in 
litigation  had  in  respect  to  trust  property, 
both  the  trustee  and  the  cestui  que  trust  be 
made  parties.  There  is  an  exception  to  this 
where  the  trust  is  an  active  one,  imposing  on 
the  trustee  the  duty  of  receiving,  controlling 
and  managing  the  trust  fund  for  the  benefit  of 
the  cestui  que  trust." 
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Some  jurisdictions  hold  that  a  lien  cannot 
be  foreclosed  on  property  held  in  trust  unless 
the  cestui  que  trust  is  made  a  party.  Roman 
V.  Thorn,  83  Ala.  443,  3  So.  759;  McClair  v. 
Huddart,  6  Colo.  App.  403,  41  Pac.  832; 
Farmers'  Bank  t.  Watson,  39  W.  Va.  342, 
]9  S.  £.  413. 

In  Illinois  a  failure  to  join  a  cestui  que 
trust  in  a  proceeding  to  enforce  a  mechanic's 
lien  against  the  trust  property  is  not  fatal  to 
the  decree,  but  his  interests  are  in  no  manner 
affected  thereby.  Portoues  v.  Badenoch,  132 
111.  377,  23  N.  £.  349,  affirming  33  111.  App. 
312.  In  that  case  it  appeared  that  the  cestui 
que  trust  under  a  trust  deed  to  the  property 
on  which  a  mechanic's  lien  was  foreclosed  was 
not  made  a  party  to  the  proceeding.  It  was 
held  that  the  failure  to  make  him  a  party 
was  not  a  judicial  error  as  his  rights  were  not 
affected  by  the  judgment  in  the  foreclosure 
proceedings.  The  court  said:  "The  petitions 
aver,  and  the  answers  admit,  that  there  was  a 
trust  deed  upon  the  land  to  one  Chandler. 
Chandler,  the  trustee,  was  made  a  party  de- 
fendant, and  answered,  but  the  cestui  que 
trust,  or  holder  of  the  note,  was  not  made  a 
party.  The  failure  to  make  the  cestui  que 
trust  a  party  is  complained  of  by  appellant. 
In  this  regard  no  error  was  committed  in  the 
court  below.  The  holder  of  the  note  is  not 
prejudiced  by  the  decree,  because  the  property 
is  ordered  to  be  sold  subject  to  his  incum- 
brance. The  sale  is  to  be  made,  not  for  the 
purpose  of  making  the  amount  due  upon  the 
trust  deed,  but  the  amounts  due  the  peti- 
tioners. The  purchaser,  under  the  decree  ren- 
dered in  this  case,  will  buy  the  land  subject  to 
the  lien  of  the  trust  deed.  It  is  not  perceived 
bow  the  rights  of  appellant  are  prejudiced 
in  any  way  by  the  fact  that  the  holder  of  the 
note  is  not  a  party  to  the  proceeding.  Ap* 
pellant  can  only  urge  such  errors  as  affect  his 
interesta." 

II.   MOBTGAGEE. 

The  g«ieral  rule  is  that  unless  one  who 
holds  a  mortgage  on  the  premises  to  be  fore- 
closed under  a  mechanic's  lien  is  made  a 
party  to  the  foreclosure  action  his  rights 
under  the  moiN;gage  will  not  be  affected  by 
the  decree  of  foreclosure. 

Cali/omJOw — ^Whitney  v.  Higgins,  10  Cat. 
o47,  70  Am.  Dec.  748;  Martin  v.  Becker,  169 
Cal.  301,  Ann.  Cas.  1916D  171,  146  Pac. 
665. 

Colorado, — State  Bank  v.  Plummer,  54 
Colo.  144,  129  Pac.  819;  Bitter  v.  Mouat 
Lumber,  etc.  Go.  10  Colo.  App.  307,  51  Pac. 
519. 

/ZlwiOM.— -WilliaiiiB  ▼.  Chapman,  17  111. 
423,  65  Am.  Dec.  669;  Bannon  v.  Thayer,  124 
III.  461,  17  N.  E.  54.  Compare  Kelley  v. 
Chapman,  13  111.  530  (mortgagee  subsequent 
to  lien  not  necessary  but  proper  party ) . 


Indiana. — Deming-Colburn  Lumber  Co.  v. 
Union  Nat.  Sav.  etc.  Assoc.  351  Ind.  463, 
61  N.  E.  936;  Stoermer  v.  People's  Sav. 
Bank,  152  Ind.  104,  52  N.  £.  606;  Union  Nat. 
Sav.  etc.  Assoc,  v.  Helberg,  152  Ind.  139, 
51  N.  £.  916;  Husted  v.  National  Home 
Bldg.  etc.  Assoc.  152  Ind.  698,  51  N.  E.  1067 ; 
Martin  v.  Berry,  159  Ind.  566,  64  N.  E.  912. 

Minnesota. — Finlayson  v.  Crooks,  47  Minn. 
74,  49  N.  W.  398,  645;  Bhssett  v.  Menage,  52 
Minn.  121,  53  N.  W.  1064 ;  Hokanson  v.  Gun- 
derson,  54  Minn.  499,  66  N.  W.  172,  40  Am. 
St    Rep.  354. 

Missouri. — Riverside  Lumber  Co.  v.  Scha- 
fer,  251  Mo.  539,  158  S.  W.  340.  Sec  also 
Badger  Lumber  Co.  v.  Ballentine,  54  Mo. 
App.  172;  Redlow  v.  Badger  Lumber  Co.  194 
Mo.  App.  650,  189  S.  W.  589. 

New  Jersey. — Jacobus  v.  Mutual  Ben.  L. 
Ins.  Co.  27  N.  J.  £q.  604;  Conlan  v.  Leonard, 
82  N.  J.  L.  108,  81  Atl.  492;  Cox  v,  Flanagan, 
2  Atl.  33;  Wix  v.  Frankel,  100  Atl.  555. 
See  also  Central  Trust  Co.  v.  Bartlett,  57  N. 
J.  L.  206,  30  Atl.  583.  Compare  Tompkins  v. 
Horton,  25  N.  J.  Eq.  284. 

New  York.^-^ompare  Brown  v.  Danforth, 
37  App.  Div:  321,  55  N.  Y.  S.  825  (mort- 
gagee not  proper  party). 

Washington. — Davis  v.  Bartz,  65  Wash. 
395,  118  Pac.  334. 

Wisconsin. — Lampson  v.  Bowen,  41  Wis. 
484. 

In  Whitney  v.  Higgins,  10  Cal.  547,  70  Am. 
Dec.  748,  the  court  said:  "Tlie  principles 
which  govern  as  to  parties  in  those  suits  ap- 
ply equally  to  suits  for  the  enforcement  of 
a  mechanic's  lien.  The  mortgage  under  which 
the  plaintiff  claims  was  placed  upon  the 
premises  before  suit  was  brought;  the  mort- 
gagees, as  subsequent  incumbrancers,  were 
necessary  parties  to  the  suit;  not  being  made 
such  parties,  they  were  not  bound  by  the  de- 
cree or  sale  under  it," 

In  Cox  V.  Flanagan  (N.  J.)  2  Atl.  33,  it 
was  said:  '^October  24,  1884,,  a  summons  was 
issued  on  each  of  said  claims.  The  complain- 
ants, then  still  holding  their  mortgage,  were 
not  made  parties,  as  is  required  by  the  first 
section  of  the  Act  of  1884  (Pub.  Laws  260) 
which  provides  that  in  every  such  case  every 
person  holding  a  mortgage  of  record  against 
the  property  affected  by  said  lien  claim, 
whose  mortgage  would  be  cut  off  by  a  sale 
under  said  lien  claim,  shall  be  made  a  party 
defendant  to  said  suit.  This  requirement 
is  imperative,  and  was  not  complied  with. 
I  regard  it  as  an  omission  which  cannot  be 
overcome,  and  which  enables  the  complainant 
to  proceed  in  the  face  of  the  claim  made. 
This  provision  is  another  one  of  the  condi- 
tions imposed  by  the  legislature  upon  lien 
claimants  which  they  must  observe.  Decem- 
ber 27,  1884,  one  of  the  complainants  and 
their   counsel   examined   the   records   of   the 
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clerk's  office,  and  discovei'ed  that  the  said  lien 
claims  purported  to  be  repairs,  and  also  dis- 
covered that  there  was  no  indorsement  upon 
them  indicating  that  any  summons  had  i)een 
issued  thereon.  The  proof  satisfies  my  mind 
that  both  counsel  and  clients  supposed  and  be- 
lieved that  any  claim  upon  the  liens  had  been 
abandoned.  Afterwards  there  was  an  indorse- 
ment made  upon  each  of  the  lien  claims  in 
these  words:  'Summons  issued  on  the  with- 
in claim  this  twenty-fourth  day  of  October, 
A.  D.  187/  which  was  signed  by  the  clerk. 
I  cannot  but  regard  the  omission  to  make  the 
indorsement  upon  the  claim  of  the  issuing  of 
the  summons  as  fatal.  Whatever  may  be  fair 
and  equitable  (if  such  equitable  principles  are 
to  be  applied  at  all  in  the  construction  of 
statutes  beyond  the  liberty  expressed  in  the 
statute  itself)  there  is  nothing  in  this  case 
permitting  of  their  application.  It  is  in- 
sisted, however,  that  the  lien  claimants  have 
their  judgments  upon  their  liens,  and  that  the 
proceedings  thereunder  cannot  be  questioned 
collaterally,  however  irregular.  I  cannot 
concur  in  this  view.  It  does  not  seem  to  me 
that  the  principle  which  sanctifies  a  judg- 
ment has  ever  been  applied  against  a  person 
in  interest  who  was  not  a  party  to  the  action 
in  which  the  judgment  was  obtained.  I  do 
not  see  how  I  can  be  mistaken  in  this,  for, 
plainly,  the  most  high-handed  wrongs  could 
be  perpetrated  against  the  innocent  and  ig- 
norant in  the  name  of  justice.  I  do  not  think 
that  this  view,  in  any  sense,  conflicts  with 
the  opinion  expressed  by  the  chief  justice  in 
the  case  of  Jacobus  v.  Mutual  Ben.  L.  Ins.  Co. 
27  N.  J.  Eq.  605,  so  carefully  considered  by 
all  of  the  court;  for  what  is  there  said  I  be- 
lieve to  be  the  law,  resting  upon  the  soundest 
principles  of  public  policy.  And  that  such 
indorsement  should  be  made  at  the  time  of 
issuing  the  summons  has  been  settled,  I  think, 
upon  the  soundest  principles  of  construction, 
in  the  court  of  errors  and  appeals,  in  the 
case  of  Wheeler  v.  Almond,  46  N.  J.  L.  161. 
It  mav  be  said  that  that  was  a  case  at  law: 
but  the  construction  of  a  statute  must  be  the 
same  in  every  court.  The  legislative  mandate 
cannot  be  supposed  to  have  a  double  meaning. 
I  conclude  that  the  complainants  are  entitled 
to  the  fund,  and  will  so  advise." 

In  Hokanson  v.  Gunderson,  54  Minn.  499, 
56  >r.  W.  172,  40  Am.  St.  Rep.  354,  the  court 
said:  "It  is  not  material  at  all  whether  the 
defendant  ^Marvin  had  actual  notice  of  the 
suit,  unless  she  could  be  legally  bound  by  the 
adjudication  therein.  Notice  avails  nothing 
unless  or  until  the  party  receiving  it,  or  the 
party  under  whom  he  claims,  has  an  oppor- 
tunity to  have  his  rights  litigated  and  deter- 
mined. .  .  .  The  interest  of  the  purchaser 
at  a  mortgage  sale  in  this  state. during  the 
redemption  period  is  somewhat  anomalous. 
But  he  is  certainly  a  necessary  party  to  a  suit 


affecting  the  interest  of  the  mortgagee  unless 
the  latter  is  made  a  party,  and  it  is  not  suffi- 
cient  that  the  mortgagor  alone  is  joined.  The 
purchaser  succeeds  to  the  equitable  interest 
of  the  mortgagee,  and  when  no  redemption  is 
made  this  interest  draws  to  it  the  subordi- 
nate legal  title  of  the  mortgagor,  and  his  title 
then  stands  under  the  mortgagee  precisely  as 
if  the  mortgage  had  been  an  absolute  convey- 
ance at  its  date;  or,  in  other  words,  the 
mortgage  ripens  into  a  perfect  title  through 
the  process  of  foreclosure.  Ihe  purchaser  is, 
then,  only  concerned  with  the  state  of  the 
title  at  the  date  of  the  mortgage,  and  the 
existence  of  liens  affecting  the  rights  of  the 
mortgagee.  His  rights  are  not  afTected  by 
liens  adjudged  against  the  mortgagor  in  a 
suit  in  which  neither  he  nor  the  mortgagee 
is  a  party.  The  result  is  that  the  defendant 
Marvin  was  not  seasonably  made  a  party  to 
this  action,  and  did  not  take  under  anvone 
who  was  such  at  the  time  she  purchased." 

In  Tompkins  v.  Horton,  25  N.  J.  Kq.  284, 
it  was  held  that  a  mortgagee  was  not  a 
necessary  party.  The  court  said:  "The  en- 
forcement of  a  mechanic's  lien  is  a  proceeding 
at  law,  where  no  equity  of  redemption  exists, 
and  we  are  not  aware  that  it  has  ever  been 
held  to  be  necessary  in  such  a  proceeding, 
that  incumbraAcers  by  mortgage  or  other 
liens  (except  of  the  same  kind)  should  be 
made  parties  thereto,  while  it  will  be  found 
upon  examination,  that  it  has  been  held  just 
to  the  reverse.  ...  A  mechanic's  lien, 
like  that  of  an  attachment,  when  confirmed 
or  made  effective  by  judgment,  is  binding 
upon  the  parties  thereto.  And  the  law,  in 
order  to  give  full  effect  to  the  principle  by 
which  the  parties  are  held  bound  by  it,  equal- 
ly concludes,  by  the  same  proceedings,  all 
persons  who  are  represented  by  the  parties, 
and  claim  under  them,  or  are  privy  to  them, 
and  they  are  estopped  from  litigating  that 
which  is  conclusive  upon  those  with  whom 
they  stand  thus  related,  \olenti  non  fit  in- 
juria. The  mortgagee  whose  lien  is  taken 
with  notice  of  the  liability  of  the  land  to  the 
lien  created  by  statute,  and  with  notice  also 
of  the  provision  that  in  the  enforcement  of 
that  lien  no  notice  will  be  given  to  him.  can- 
not complain  of  a  result  which  he  had  reason 
to  anticipate  and  which  he  is  presumed  to 
have  contemplated.  Kvery  man  must  be  pre- 
sumed to  know  the  public  laws  in  existence, 
and  to  have  contracted  with  reference  to  their 
provisions." 

In  Joica  it  has  bcten  held  that  a  mortgagee 
is  not  a  necessary  party  to  an  action  to  fore- 
close a  mechanic's  lien.  State  v.  Eads,  15 
la.  114,  83  Am.  Dee.  399;  Evans  v.  Tripp,  85 
la.  371   (junior  mortgagee). 

It  has  been  held  that  a  failure  to  join  a 
mortgagee  in  an  action  to  foreclose  a  me- 
chanic's lien  does  not  prevent  a  foreclosure 
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and  sale,  but  the  mortgagee  is  in  no  manner 
affected  by  the  decree.  Case  Mfg.  Co.  v.  Smith, 
40  Fed.  339,  5  L.R.A.  231.  Thus  in  Deming- 
Colbum  Lumber  Co.  v.  Union  Nat.  Sav.  etc. 
Assoc.  151  Ind.  463,  51  N.  £.  936,  it  appeared 
that  after  the  mechanic  acquired  a  lien  right 
the  owner  of  the  premises  gave  a  mortgage 
thereon.  In  an  action  to  foreclose  the  lien  the 
mortgagee  was  not  made  a  party.  The  me- 
chanic obtained  a  conveyance  of  the  premises 
in  satisfaction  of  his  judgment.  Thereafter 
the  mortgagee  sought  to  set  aside  this  convey- 
ance on  the  ground  that  the  judgment  in  the 
foreclosure  suit  was  null  and  void,  because  of 
the  failure  to  make  him  a  party.  The  con- 
tention was  held  untenable,  except  that  the 
rights  of  the  mortgagee  were  not  affected  by 
the  foreclosure  suit.  The  court  said:  "The 
mortgage  here  considered  was,  however,  given 
after  the  attaching  of  the  mechanic's  lien,  and 
is  therefore  a  junior  incumbrance.  But  it  is 
not  absolutely  necessary  to  the  validity  of 
a  foreclosure  proceeding  that  either  senior 
or  junior  incumbrancers  should  be  made 
parties.  At  most,  it  is  to  be  said  that  the 
rights  of  those  not  made  parties  are  not  af- 
fected. If  such  rights  are  not  thereby  dimin- 
ished, neither  are  they  increased,  and  we 
are  to  look  to  the  law  in  each  case  to  see 
what  such  rights  are.  If  we  should  treat 
appellant's  mechanic's  lien  and  appellee's  jun- 
ior mortgage  lien  as  having  to  each  other 
simply  the  relation  of  two  mortgages,  as  ap- 
pellees would  seem  to  argue  they  ouglit  to  be 
treated,  then,  as  we  have  seen,  the  rights  of 
appellees,  as  holder  of  the  junior  lien,  were, 
at  most,  not  affected  by  appellant's  fore- 
cTossure.  Its  lien  remains  as  before,  junior  to 
that  of  the  senior  lienholder.  .  .  .  Fol- 
lowing the  analogy  of  these  cases,  appellee's 
right  as  a  junior  lienholder — it  not  having 
been  made  a  party  to  appellant's  foreclosure 
suit,  and  not,  therefore,  being  bound  by  it — 
would  be  precisely  the  same  as  it  was  before 
?uch  foreclosure  suit  was  begun.  The  statute 
«s  to  the  foreclosure  of  mechanics*  liens  cer- 
tainly does  not  give  any  greater  rights  to  a 
junior  incumbrancer.  It  is  only  prior  incum- 
brancers that  are  there  protected  when  not 
made  parties.  .  .  .  But,  while  the  lien 
was  duly  foreclosed  as  against  the  owner  of 
the  property,  yet,  as  we  have  seen,  the  appel- 
lee, as  mortgagee,  not  having  been  made  a 
party  to  the  action,  its  rights  were  in  no 
manner  affected  therebyj  that  is,  appellee's 
mortgage  stands  just  the  same  as  it  would 
have  stood  if  the  mechanic's  lien  had  not 
been  foreclosed  within  the  time  prescribed 
bv  the  statute.  In  other  words,  the  vear 
given  by  statute  having  expired  without  a 
foreclosure  of  the  lien,  as  against  the  mort* 
gage,  the  lien  itself  and  the  judgment  based 
thereon  must  be,  as  to  such  mortgage,  abso- 
lutely void.     Equity  cannot,  as  in  the  case 
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of  mortgages,  maintain  the  senior  lien  on 
foot,  after  the  expiration  of  the  year,  when 
the  statute  itself  declares  that  such  lien  shall 
then  be  void.  By  its  foreclosure  the  lien- 
holder not  having  made  the  mortgagee  a  par- 
ty, simply  stepped  into  the  shoes  of  the  owner 
of  the  property ;  and,  as  such  owner  could  not 
question  the  right  of  the  mortgagee  to  fore- 
close against  the  property,  neither  can  the 
lienholder  now  do  so— the  year  given  him 
by  statute  to  foreclose  his  lien  having  ex- 
pired. It  would,  of  course,  be  different  if 
the  time  for  the  foreclosure  of  a  mechanic's 
lien  were  not  limited  by  the  statute." 

So  in  Riverside  Lumber  Co.  v.  Schafer, 
261  Mo.  539,  158  S.  W.  340,  it  appeared  that 
the  owner  of  certain  property,  on  which  the 
plaintiff  had  performed  labor  and  had  fur- 
nished material,  gave  a  mortgage  thereon. 
The  plaintiff  thereafter  brought  an  action  to 
foreclose  the  lien.  In  the  action  he  failed 
to  make  the  mortgagee  a  party  defendant. 
It  was  held  that  the  mortgagee  was  a  neces- 
sary party  and  that  its  rights  could  not  be 
affected  by  a  judgment  for  the  plaintiff 
against  the  owner  and  the  other  defendants. 
The  court  said:  "It  is  the  general  policy  of 
the  law  to  settle  all  litigation  between  the 
same  parties,  regarding  the  same  subject- 
matter,  in  one  suit;  and  it  is  upon  this  prin- 
ciple that  all  parties  interested  in  the  sub- 
ject-matter of  a  suit  are,  by  the  practice  act, 
or  rules  'of  equity,  authorized  or  required  to 
be  made  parties.  The  statutes  and  rules  of 
equity  recognize  a  distinction  between  prop- 
er and  necessary  parties,  the  details  of  which 
are  not  here  necessarv  to  be  noted;  but  in  this 
class  of  cases  it  seems  from  a  careful  read- 
ing of  the  act  regarding  mechanics'  liens  and 
the  construction  placed  thereon  by  the  courts 
of  the  state,  that  it  was  the  design  of  the 
legislature  to  compel  a  party  entitled  to  a 
lien  for  labor  done,  or  materials  furnished 
,  upon  a  building,  to  make  nil  persons  inter- 
ested in  the  subject-matter  of  the  suit,  whom 
he  wished  to  be  affected  thereby,  parties  de- 
fendant, and  if  he  failed  to  so  do,  then  their 
right  should  not  be  affected  thereby  .  .  . 
So,  viewing  this  case  upon  principle,  I  am 
fully  satisfied  that  whatever  preference  the 
mechanic's  lien  had  over  the  soliool  mort- 
gage, was  waived  and  extinguished  by  the 
owner  thereof  not  making  the  county  court, 
the  trustee  of  the  school  funds,  a  party  to 
the  mechanic's  lien  suit." 

12.  Ophkr  Lien  Claimant. 

In  most  jurisdictions  the  statutes  providing 
for  I  he  forecloBure  of  a  mechanic's  lien  are 
held  to  contemplate  a  single  j)roceeding  in 
which  all  liens  arising  out  of  a  particular 
improvement  shall  be  adjudicated.  Accord- 
ingly if  all  the  lien  claimants  are  not  made 
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parties  the  proceeding  will  be  stayed  until 
they  are  brought  in. 

Colorado. — San  Juan,  etc,  Min.  etc.  Co.  v. 
Finch,  6  Colo.  214. 

Illinois. — Granquist  v.  Western  Tube  Co. 
240  111.  132,  88  N.  E.  468 ;  Porter  v.  Western 
Tube  Co.  240  111.  151,  88  N.  E.  472 ;  John  E. 
Burns  Lumber  Co.  v.  W.  J.  Reynolds  Co.  148 
111.  App.  3.36.  See  also  Kopiequet  v.  Knebel- 
kamp,  194  111.  App.  268. 

Kansas. — Sharon  Town  Co.  v.  Morris,  39 
Kan.  377,  18  Pac.  230. 

Marylattd.—KeUy  v.  Gilbert,  78  Md.  431, 
28  Atl.  274. 

Massachusetts. — See  Dewing  v.  Congrega- 
tional Soc.  13  Gray  414. 

Nebraska, — Harrington  v.  Latta,  23  Neb. 
S4,  36  N.  W.  364. 

New  Yorlc.—Kfky\or  v.  O'Connor,  1  E.  D. 
Smith  672;  Kenney  v.  Apgar,  1)3  X.  Y.  539; 
Gass  V.  Souther,  48  App.  Div.  256,  61  N.  Y. 
S.  305  {affirmed  167  N.  Y.  604,  60  N.  E. 
1111)  ;  Maneely  v.  New  York,  119  App.  Div. 
376,  105  X.  Y.  S.  976;  Brandt  v.  Radley,  23 
N.  Y.  S.  277.  See  also  Vitelli  v.  May,  120 
App.  Div.  448,  104  X.  Y.  S.  1082. 

Oklahoma. — Union  Bond,  etc.  Co.  v.  Bern- 
stein, 40  Okla.  527,  139  Pac.  974. 

Texas. — ^Austin,  etc.  R.  Co.  v.  Rucker,  59 
Tex.  r)87. 

Utah. —See  Elwell  v.  Morrow,  28  Utah  278, 
78  Pac.  605. 

M^isvonsi^. — See  Fredrickson  v.  .Riebsam, 
72  Wis.  587,  40  X.  W.  501;  Milwaukee  Struc- 
tural Steel  Co.  V.  Borun.  164  Wis.  502,  159 
N.  W.  811,  rehearing  denied  164  Wis.  609, 
162  X.  W.  424. 

Canada. — Horenden  v.  Ellison,  24  Grant 
(U.  C.)    448. 

In  John  E.  Burns  Lumber  Co.  v.  W.  J. 
Reynolds  Co.  148  111.  App.  356,  it  appeared 
that  several  materialmen  furnished  goods  to 
a  subcontractor.  The  materials  were  used  in 
the  construction  of  the  building  on  the  prop- 
erty sought  to  be  foreclosed  under  a  me- 
chanic's lien  judgment.  The  subcontractor 
was  not  made  a  party  to  the  foreclosure  pro- 
ceeding. It  was  held  that  he  was  a  neces- 
sary party  defendant.  The  court  said:  "The 
complainant,  Jolin  E.  Burns  Lumber  Com- 
pany, the  intervening  petitioners,  Schaller- 
Hoerr  Company  and  William  T.  W^aterstraat, 
who  were  allowed  liens,  and  the  intervening 
petitioner.  South  Side  Luml)er  Company,  who 
was  not  allowed  a  lien,  are  all  furnishers  of 
material  for  the  subcontract  and,  being  of 
that  class,  they,  as  they  are  obliged  to  do, 
claim  liens  under  section  22  of  the  mechanic's 
lien  act.  They  contracted  with  and  trusted 
the  subcontractor  and,  through  that  relation, 
they  claim  their  lien  upon  the  property. 
Should  they  eventually  establish  a  right  to 
liens  and  thereby  the  amount  the  owner 
would  be  obliged  to  pay  for  the  carpenter 


work  be  made  to  exceed  the  contract  price, 
a  right  to  be  reimbursed  by  the  subcontractor, 
if  not  by  the  original  contractor,  would  arise. 
It  is,  therefore,  of  the  highest  importance 
that  the  actual  subcontractor,  a  party  in 
interest  and  under  the  lien  law  a  necessary 
party  as  such,  be  a  party  to  this  proceeding. 
The  owner's  right  to  reimbursement  would 
arise  because  of  his  being  compelled,  in  order 
to  protect  his  property,  to  pay  out  money 
which  it  was  primarily  the  duty  of  another 
to  pay.  Chudnovski  v.  Eckels,  232  111.  312, 
317,  and  Chicago  v.  Pittsburg,  etc.  R.  Co. 
146  111.  App.  403.  It  appears  that  on  March 
19,  1906,  Xicholson  contracted  with  the  own- 
er to  furnish  'the  material,  labor,  tools,  ma- 
chinery, etc.,'  and  to  build  and  complete  'all 
the  general  work'  of  the  building  in  question, 
to  be  completed  on  or  before  September  1, 
1906.  In  that  contract  Bradshaw,  the  owner, 
as  tiie  consideration,  agreed  to  pay  Xichol- 
son $45,300  and,  in  addition  to  that  sum 
$1,104.39  became  due  the  contractor  for  ex- 
tras. The  building  was  completed  about 
November  1,  1906.  At  the  time  of  the  in- 
stitution of  this  proceeding,  payments  had 
been  made  by  the  owner  so  that  only  $2,208.80 
was  due  the  contractor  and,  through  the  own- 
er or  his  agents,  the  architects,  payments  had 
been  made  bv  the  contractor  to  the  subcon- 
tractor  so  tliat  there  was  then  only  $1,055.63 
due  to  the  carpenter  subcontractor  from  the 
contractor.  At  the  same  time  there  was  due 
the  furnishers  of  material,  John  E.  Burns 
Lumber  Company,  the  Schaller-Hoerr  Com- 
pany, William  T.  Waterstraat  and  the  South 
Side  Lumber  Company,  under  their  contracts 
with  the  subcontractor,  an  aggregate  of 
$4,892.52,  exclusive  of  interest.  This  aggre- 
gate includes  $1,281.84  disallowed  to  the 
South  Side  Lumber  Company  and  $1,405.15 
disallowed  to  the  John  E.  Burns  Lumber  Com- 
pany. Thus  it  appears  that  there  was  due  to 
the  material  furnishers  from  the  subcontrac- 
tor more  than  there  was  due  him  from  the 
contractor  and  even  more  than  there  was 
due  from  the  owner  to  the  contractor.  Hence 
it  was,  in  this  particular  case,  of  the  g^reat- 
est  importance,  both  to  the  owner  and  to  the 
contractor,  that  the  subcontractor  should 
have  been  made  a  party  and  shown,  by  a 
preponderance  of  the  evidence,  to  be  the  sub- 
contractor." 

In  Wakefield  v.  Van  Dorn,  53  Xeb.  23,  73 
N.  W.  226,  it  was  held  that  a  mechanic  who 
furnishes  labor  or  materials  for  the  erection 
of  a  building  is  bound  to  know  who  the  other 
lien  claimants  are,  and  must  make  them  all 
parties  to  his  action  of  foreclosure. 

Persons  whose  labor  or  material  claims 
have  been  paid  need  not  be  joined.  Meeks  v. 
Sims,  84  UL  422. 

In  Continental,  etc.  Trust,  etc.  Bank  v. 
Corey   Bros.   Const.   Co.   208   Fed.   976,    126 
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C.  C.  A.  64,  it  was  said  that  a  claimant 
orer  whom  the  plaintiff  does  not  claim  prior- 
ity need  not  be  made  a  party. 

The  holder  of  a  lien  acquired  after  the  com- 
mencement of  the  foreclosure  action  need  not 
be  joined.  Monk  t.  Exposition  Deepwater 
Pier  Co.  Ill  Va.  121,  68  S.  E.  280;  Lavan- 
way  V.  Cannon,  37  Wash.  693,  79  Pac.  1117. 

The  failure  to  join  a  lien  claimant  may 
be  waived  by  the  owner.  Luttrell  t.  Knox- 
ville,  etc.  R.  Co.  119  Tenn.  492,  105  S.  W. 
565,  123  Am.  St.  Rep.  737. 

The  omission  of  a  claimant  does  not  render 
the  foreclosure  a  nullity.  Wakefield  v.  Van 
Doran.  53  Neb.  23,  73  N*  W.  414 ;  Cain  v.  Par- 
fitt,  reported  in  full,  post,  this  volume,  at 
page  28.  But  the  rights  of  the  omitted  claim- 
ant are  not  affected  by  the  decree.  Whitney 
V.  Higgins,  10  Cal.  647,  70  Am.  Dec.  748. 

13.   SUSETT. 

The  sureties  on  the  bond  of  a  contractor  or 
subcontractor  given  for  the  faithful  perform- 
ance of  his  duties,  or  the  sureties  on  the  bond 
of  a  purchaser  of  the  premises,  should  be 
joined  in  an  action  to  foreclose  a  mechanic's 
lien  if  a  recovery  on  the  bond  is  sought,  and 
their  joinder  may  be  compelled  to  avoid 
circuity  of  action.  Jones  v.  McKenzie,  20 
Misc.  222,  45  N.  Y.  S.  412;  Brewster  v.  Mc- 
Laughlin, 28  Misc.  60,  58  K.  Y.  8.  989; 
Whistan  V.  Kellogg,  50  Misc.  400,  100  N.  Y. 
S.  526;  Maneely  v.  New  York,  119  App.  D!y. 
376,  105  N.  Y.  S.  976  (sureties  performing 
contract  on  default  of  contractor) ;  Haberzet- 
tle  T.  Bearing  (Tex.)  80  8.  W.  539  (proper 
but  not  necessary) ;  Warren  v.  Beaumont  Ho- 
tel Co.  151  Wis.  1,  138  N.  W.  102.  See 
also  Schultz  y.  Teichman  Engineering,  etc. 
Co.  79  Misc.  357,  140  N.  Y,  8.  429. 

In  Warren  t.  Beaumont  Hotel  Co.  151  Wis. 
1,  138  N.  W.  102,  it  appeared  that  various 
persons  became  sureties  on  the  bond  of  the 
principal  contractor  and  the  bond  of  the 
owner  of  the  property.  In  an  action  to  fore- 
close the  liens  of  the  subcontractors  it  was 
held  that  the  sureties  were  necessary  parties. 
The  court  said:  ''The  relations  of  the  sure- 
ties to  tlie  principal  contractors,  the  subcon* 
tractors,  and  the  hotel  company,  under  th* 
terms  of  the  construction  contracts  and  th* 
bond8>  have  heretofore  been  considered,  and 
they  were  held  liable*  on  their  bonds  to  thtt 
hotel  company  and  the  lienors  for  any  claims 
for  material  and  labor  needed  to  complete  the 
construction  of  the  hotel  pursuant  to  the 
construction  contracts  on  account  of  the 
principal  contractors'  default,  hence  they  are 
vitally  and  adversely  interested  in  the  claims 
presented  by  the  pleadings  in  favor  of  the 
hotel  company  and  the  lienors.  Under  their 
bonds  they  are  primarily  liable  for  payment 
of  the  debts  and  the  liens  for  material  and 


work.  Under  the  equitable  rule  declared  by 
sec.  2603,  Stats.  (1898)  'Any  person  may  be 
made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the 
questions  involved  therein.'  Since  the  bonds- 
men have  an  interest  in  the  controversy  ad' 
verse  to  the  plaintiffs,  they  are  interested  in 
not  being  subjected  to  any  liability  for  claims 
of  the  lienors  in  excess  of  what  may  be  found 
justly  due  them,  and  they  are  necessary  par- 
ties to  the  litigation  to  determine  this  liabil- 
ity on  doubtful  claims  should  any  such  be  pre- 
sented for  allowance.  The  sureties  being 
thus  adversely  interested  in  the  questions  liti- 
gated it  is  appropriate  for  a  court  of  equity, 
in  order  to  make  a  complete  determination  of 
all  the  questions  involved  between  the  par- 
ties, to  require  their  presence  so  as  to  enable 
it  to  award  judgment  against  them  for  the 
payment  and  discharge  of  all  claims  and  liens 
according  to  the  rights  established  in  the 
action,  thus  saving  the  hotel  company  harm- 
less in  the  matter." 

In  Haney  v.  Moorehead,  61  Pa.  Super.  Ct. 
187,  it  was  held  that  a  title  insurance  com- 
pany which  insured  the  property  against 
which  an  action  to  foreclose  a  mechanic's  lien 
was  brought,  was  neither  a  proper  nor  a 
necessary  party  to  the  foreclosure. 

14.  Rbceiveb. 

It  has  been  held  that  a  receiver  of  a  rail- 
road is  a  necessary  party  defendant  to  an 
action  against  the  railroad  to  foreclose  a 
mechanic's  lien  and  no  foreclosure  can  be 
had  without  joining  him.  Central  Trust  Co. 
V.  Chicago,  etc.  R.  Co.  54  Fed.  598;  Burk  v. 
Muskegon  Mach.  etc.  Co.  98  Mich.  614,  57 
N.  W.  804.  See  also  Pra^her  Engineering 
Co.  V.  Detroit,  etc.  R.  Co.  152  Mich.  582,  116 
N.  W.  376. 
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O.  B.  BARKER  COH8TRUOTION 
COMPANY  ET  AL. 

Tennessee  Supreme  Court — May  27, 1M6. 

195  Tenn.  382;  1S6  8.  TT.  461. 


M eoluuiioi'  liens  —  Foreoloaure  —  lim- 
ItatioB  of  AotioB  —  Effect  of  Amoad- 
moat. 

In  a  suit  to  establish  a  mechanic's  lien, 
complainant  did  not  make  the  trustees  under 
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a  prior  mortgage  partieti  before  the  expira- 
tion of  the  ninety  days  from  the  eerrice  of 
notice  of  lien.  An  amended  bill  in  which  the 
trustees  were  named  as  defendants  was  filed. 
In  that  bill  the  complainant  prayed  that  the 
court  determine  the  interest ,  if  any,  held  by 
tlie  trustees,  and  that,  if  the  mortgage  be 
found  a  valid  prior  lien,  complainant  be  per- 
mitted to  subject  the  equity  of  defendants  to 
the  satisfaction  of  his  claim.  Shannon's 
Code,  §  4495,  declares  that  at  any  time  be- 
fore trial  new  parties  may  be  added.  It  is 
held  that,  as  no  relief  was  sought  against 
the  trnstees,  the  notice  required  by  section 
.3536,  which  is  a  condition  precedent  to  a 
mechanic  securing  priority  over  the  mortgage, 
not  havinp:  been  werved,  the  amendment  will 
he  treated  as  relating  back  to  the  original 
bill,  and  the  trustees  cannot  defeat  the  bill 
on  the  plea  of  limitation. 

Parties  —  Failure  to  Jolm  —  Brinsiits 
im  bj  Amemdateat. 

In  such  case  the  contractor  and  mortgagor 
cannot  defeat  the  lien  because  the  trustees  of 
the  mortgage,  who  held  the  legal  title,  were 
not  brought  in  within  the  ninety-day  period; 
for,  while  such  parties  were  indispensable, 
yet.  as  no  relief  wan  sought  against  them, 
limitations  do  not  apply  any  more  than  where 
the  contractor  is  not  originally  made  a  party. 

[See  note  at  end  of  this  case.] 

Same. 

Where  one  seeking  a  mechanic's  lien  failed 
to  make  the  trustees  of*  a  prior  mortgage  par- 
ties, but  laier  brought  them  in  by  amend- 
ment, such  amendment  does  not,  under  Shan- 
non's Code,  §  5237,  dwiaring  that  the  attach- 
ment laws  shall  be  liberally  construed,  and 
plaintiff  shall  be  permitted  to  amend  any  de- 
fect of  form,  destroy  an  attachment  levied 
against  the  contractor  and  owner  under  the 
original  bill. 

[See  note  at  end  of  this  case.] 

Attachateat  —  Eaf  oreemeat  —  Eleetloa 
of  Reaiedies. 

A  plaintiff,  who  has  attached  a  person's  ef- 
fects, both  at  law  and  in  equity,  may  dismiss 
his  attachment  at  law  and  proceed  in  equity. 

Meeliaaiea*  Iileaa  —  Forecloaaro  -~  Par- 
ties. 

Where  a  prior  mortgage  on  the  premises 
upon  which  complainant  sought  a  mechanic's 
lien  had  been  discharged  save  as  to  a  few 
mortgage  bonds,  the  holders  of  which  could 
not  be  discovered,  and  the  amount  of  such 
liad  been  deposited  for  payment,  a  mechanic's 
lien  against  the  premises  cannot  be  defeated 
because  the  trustees  under  the  mortgage  who 
yet  held  the  legal  title  were  not  mad(>  parties 
within  ninety  days  after  serving  notice  as 
required  by  law;  for  in  such  ease  the  trustees 
were  practically  nominal  partiei*. 

[See  note  at  end  of  this  cane.] 

Appeal  from  Oiancery  Court,  Shelby 
eountv:     Fextrbss,  Chancellor. 

Action  by  Herman  Xiehaus,  plaintiff, 
against  C.  B.  Barker  Construction  Company 
et  al.,  defendants.    From  judgment  rendered. 


plaintiff  appeals.    Hie  facts  are  stated  in  the 
opinion.    Revebsed. 

J,  W.  Canada  and  M.  E,  Lesser  for  appel- 
lant. 

H,  H.  Barker  and  Wilson  d  Armstrong  for 
appellees. 

[384]  Geeen,  J.— The  Chickasaw  Hotel 
Company  let  a  contract  to  the  C.  B.  Barker 
Construction  Company  to  erect  the  Chisea 
Hotel  in  Memphis.  The  complainant  was  a 
subcontractor  employed  to  do  the  plastering 
and  metal  lathing  on  the  hotel  building.  The 
account  of  complainant  not  being  paid,  he 
gave  notice  as  required  by  section  3540  of 
Shannon's  Case,  providing  for  the  lien  of 
mechanics  or  materialmen,  and  thereafter, 
within  ninety  days,  as  required  by  the  stat- 
ute, he  brought  an  attachment  suit  to  enforce 
the  said  lien  against  the  Chisea  Hotel  prop- 
erty. Complainant  named  as  defendants  to 
his  bill  the  C.  B.  Barker  Construction  Com- 
pany, the  Chickasaw  Hotel  Company,  and  the 
Bank  of  Commerce  &  Trust  Company.  The 
[385]  last-named  defendant  was  a  trustee 
under  a  subsequent  mortgage,  and  complain- 
ant's lien  was  superior  to  the  lien  of  this 
mortgage. 

After  some  delay  the  C.  B.  Barker  Con- 
struction Company  filed  an  answer  denying 
the  claim,  and  the  Chickasaw  Hotel  Company 
filed  a  plea  in  abatement.  The  plea  in  abate- 
ment set  out  that  the  property  was  covered 
by  a  previous  mortgage  executed  when  said 
property  belonged  to  the  Citizens'  Street 
Railway  Company.  It  was  averred  in  the 
plea  that  said  original  mortgage  had  not 
been  satisfied,  and  that  the  attachment  levied 
under  complainant's  bill  was  void,  inasmuch 
as  the  trustees  under  this  prior  mortgage, 
who  held  the  legal  title,  had  not  been  made 
parties  to  the  proceedings.  The  plea  in  abate- 
ment was  not  filed  until  after  the  expiration 
of  ninety  days  from  the  notice  of  lien  served 
by  the  complainant  upon  the  Chickasaw  Hotel 
Company. 

Complainant  then  filed  an  amended  bill  to 
which  all  the  original  defendants  were  made 
parties,  and  the  trustees  under  the  mortpige 
of  the  Citizens'  Street  Railway  Company 
were  likewise  made  defendants.  It  was 
averred  in  the  amended  bill  that  this  old 
mortgage  had  been  satisfied:  that  the  hotel 
company  was  estopped  to  rely  on  the  exist- 
ence of  said  mortgage  as  a  defense:  but  the 
amended  bill  conceded  that,  if  the  old  mort- 
sage  was  valid  and  unsatisfied.  com})]ainant's 
lien  would  be  subsequent  to  the  lien  of  said 
mortgage,  and  the  amended  bill  asked  that 
the  rights  of  the  trustees  [386]  imder  the 
first  mortgage  be  determined,  and  that,  if  it 
was  found  said  mortgage  was  a  valid  prior 
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lien,  complainant  be  permitted  to  subject  the 
equity  of  the  hotel  company  to  the  satisfac- 
tion of  his  claim. 

To  this  amended  bill  all  the  parties  filed 
separate  answere;  all  insisting  that,  inas- 
much as  the  amended  bill  was  not  filed  until 
more  than  ninety  days  after  the  statutory 
notice  of  lieu  was  given  by  the  complainant 
to  the  hotel  company,  the  suit  to  enforce  the 
lien  was  barred.  The  case  was  referred  to  a 
master,  and  proof  taken  upon  the  complain- 
ant's claun.  The  master  made  his  report, 
which  was  slightly  modified  by  the  chancellor. 
The  complainant  was  given  a  decree  against 
the  C.  B.  Barker  Construction  Company  for 
the  amount  found  by  the  chancellor  to  be  due 
to  him.  The  chancellor,  however,  was  of  opin- 
ion that  the  amended  bill  came  too  late,  and 
that  the  plea  in  abatement  was  good  and  de- 
nied complainant's  asserted  lien  upon  the 
Cbisca  Hotel  property. 

The  chancellor  based  his  decree  on  that  line 
of  cases,  which  hold  that  the  owner  of  the 
legal  title  aa  well  as  the  owner  of  the  equita- 
ble title  must  be  made  a  party  to  suits  in 
which  it  is  sought  to  reach  the  equitable 
estate.  Lane  v.  Marshall,  1  Heisk.  (Tenn.) 
30;  Fulghum  v.  Cotton,  6  Lea  (Tenn.)  596; 
Blackburn  v.  Clarke,  86  Tenn.  506,  3  S.  W. 
505;  King  v.  Patterson,  129  Tenn.  1,  104 
S.  W.  1191,  and  cases  therein  reviewed. 

These  cases  will  bfe  referred  to  later. 

Without  for  the  present  attempting  to 
otherwise  distinguish  this  controversy  from 
the  cases  above  [387]  cited,  we  think  they 
can  have  no  application  here  by  reason  of  the 
amendment  made  to  the  bill  of  complainant, 
by  which  amendment  the  trustees  under  the 
old  mortgage  of  the  Citizens'  Street  Railway 
Company  were  made  parties. 

The  Tennessee  statute  with  reference  to  the 
addition  of  new  parties  to  a  pending  suit  is 
in  these  words: 

''At  any  time  before  trial,  new  plaintiffs  or 
defendants  may  be  added  to  the  suit  -by  the 
plaintiff,  upon  supplemental  process  taken 
out  and  served,  and  subject  to  such  terms  in 
regard  to  costs  as  the  court  may  impose. 
If  at  the  appearance  term,  it  may  be  done 
without  costs;  if  at  any  subsequent  term,  on 
such  conditions  as  the  court  may  prescribe, 
so  as  especially  to  prevent  delay."  Shannon's 
Code,  section  4495. 

It  is  true  as  a  general  rule,  where  new  par- 
ties defendant  are  brought  in  by  amendment, 
the  statute  of  limitations  continues  to  run  in 
their  favor  until  they  are  made  parties;  that 
is  to  say,  the  doctrine  of  relation,  under 
which  amendments  are  considered  to  have 
been  made  a»  of  the  date  of  the  original  suit, 
will  not  be  applied  so  as  to  deprive  any  de- 
*  foidant  of  a  substantial  right.  la  other 
words,  a  defendant  will  not  be  made  respon- 
sible for  a  proceeding  of  which  he  has  had 


no  notice.    25  Gyc.  1302;  Miller  v.  M'Intyre, 
6  Pet.  61,  8  U.  S.    (L.  ed.)    320.     See  also 
J'latley   v.    Memphis,   etc.    R.   Co.   9   Heisk. 
(Tenn.)  230. 

If  relief  is  sought  against  a  party  defend- 
ant, or  if  his  interests  are,  in  fact,  involved, 
he  cannot  be  prejudiced  by  the  application  of 
a  fiction  of  the  law.  Such  [388]  a  defendant 
may  successfully  interpose  a  plea  <ff  the  stat- 
ute of  limitations  when  it  is  sought  to  bring 
his  rights  into  jeopardy  by  an  amendment  to 
an  existing  action. 

There  is,  however,  another  class  of  cases 
where  the  addition  of  new  parties  merely 
corrects  a  defect  in  the  original  proceeding. 
In  these  cases  the  statute  of  limitations  may 
not  be  relied  on,  but  the  amendments  are 
held  to  relate  back  to  the  institution  of  the 
suit. 

We  have  several  of  these  cases  in  Tennes- 
see. In  Burgle  v.  Parks,  11  Lea  (Tenn.)  84, 
an  amendment  was  allowed  by  which  a  co- 
executor  was  made  party  to  a  suit  'theretofore 
brought  against  the  other  executor.  The 
amendment  came  more  than  two  years  and 
six  months  after  the  qualification  of  the  ex- 
ecutors, but  the  statute  of  limitations  was 
held  not  to  be  available  to  the  executor 
brought  in  by  said  amendment.  Likewise,  in 
Love  V.  Southern  R.  Co.  108  Tenn,  104,  65 
S.  W.  475,  65  L.R.A.  471,  which  was  a  suit 
fav  the  administrator  of  one  killed  in  a  rail- 
road  accident,  without  averment  of  statutory 
beneficiaries,  an  amendment  to  the  declara- 
tion was  allowed  more  than  twelve  months 
after  the  accident,  by  which  the  statutory 
beneficiaries  were  brought  in.  This  amend- 
ment was  likewise  held  to  relate  back  and 
the  plea  of  the  statute  overruled.  To  like 
effect  see  Brooks  v.  Brooks,  12  Heisk.  (Tenn.) 
12 

There  is  less  justification  for  a  plea  of  the 
statute  of  limitations  here  than  in  any  of 
the  last  cases  mentioned. 

[389]  This  is  not  a  case  in  which  it  is 
claimed  the  medianic's  lien  had  priority  over 
the  existing  mortgage.  There  was  no  notice 
to  the  mortgagee  or  trustee,  which  the  statute 
requires,  in  order  to  give  precedence  to  the 
liens  of  the  mechanics.  Shannon's  Ckxle,  sec- 
tion 3536. 

The  estate  of  the  trustees  could  not  have 
been  affected  in  any  way  by  the  original  pro- 
ceedings, nor  could  it  have  been  affected  by 
these  proceedings  after  the  amendment.  The 
amended  bill  asked  that  the  rights  of  the 
trustees  under  the  Citizens'  Street  Railway 
mortgage  be  determined,  and,  if  it  was  found 
that  said  mortgage  was  a  prior  existing  lien, 
that  complainant  be  permitted  to  reach  the 
equitable  estate  of  the  Hotel  Company. 

Under  these  circumstances  we  are  of  opin- 
ion that  the  trustees  were  not  entitled  to 
avail  themselves  of  the  limitation  of  ninety 
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days  prescribed  by  the  statute  for  the  insti- 
tution of  suits  to  fix  mechanics'  liens.  This 
limitation  is  for  the  benefit  of  the  owner  of 
the  property  upon  which  it  is  sought  to  en- 
force the  li«i.  Such  limitation  is  not  avail- 
able to  one  against  whom  no  relief  is  asked. 
The  limitation  is  for  the  protection  of  prop- 
erty sought  to  be  charged,  not  for  the  pro- 
tection o^an  interest  in  no  way  involved. 

We  conclude  therefore  that  the  amendment 
by  which  the  trustees  under  the  old  mortgage 
were  made  parties  should  be  held  to  relate 
back  to  the  beginning  of  the  suits;  that  the 
trustees  have  no  standing  to  invoke  the 
ninety-day  limitation,  inasmuch  as  no  relief 
[390]  can  be  had  against  them,  nor  can  their 
interests  be  affected  by  the  proceedings. 

In  so  far  as  the  Chickasaw  Hotel  Company 
and  the  Barker  Construction  Company  are 
concerned,  these  parties  certainly  have  no 
right  to  insist  on  any  statute  of  limitations. 
'It  is  well  settled  that  bringing  in  new 
parties  defendant  by  amendment  does  not  ex- 
tend the  running  of  the  statute  of  limitations 
in  favor  of  the  original  defendants.  The 
amendment  relates  back  in  so  far  as  the  orig- 
inal defendants  are  concerned  and  as  to  them 
the  commencement  of  the  suit  arrests  the 
running  of  the  statute  of  limitations.  No 
advantage  accrues  to  original  defendants  by 
the  bringing  in  of  a  new  defendant. 

It  was  held  in  Harrison  v.  McCormick,  122 
Cal.  651,  65  Pac.  592,  that  an  amendment  to 
a  complaint  against  a  partnership  which 
brings  in  an  additional  member  of  the  firm 
not  originally  joined,  while  subject  to  the 
defense  of  the  statute  of  limitations  by  the 
new  defendant,  does  not  change  the  action  or 
introduce  a  new  cause  of  action  as  to  the 
original  defendants  nor  let  in  the  statute  in 
their  behalf. 

In  Metropolitan  L.  Ins.  Co.  v.  People,  209 
111.  42,  70  N.  E.  643,  it  was  held  that  there 
was  no  new  cause  of  action  brought  in  by  an 
amendment  which  substitutes  one  party  for 
another  so  far  as  the  original  party  was 
concerned. 

"Bringing  in  new  parties  defendant  by 
amendment  does  not  extend  the  running  of 
the  statute  of  limitations  [391]  in  favor  of 
the  original  defendants  to  the  time  of  the 
amendment.  As  to  them  the  commencement 
of  the  suit  is  the  period  at  which  tiie  running 
of  the  statute  is  arrested."    25  Cyc.  1303. 

See  also  cases  collected  in  note  3  L.R.A. 
(N.8.)  306,  and  note  55,  25  Cyc.  1303. 

It  has  been  held  in  a  number  of  oases  that 
the  general  contractor,  who  is  a  necessary 
party,  may  be  brought  in  by  amendment  after 
the  expiration  of  the  statutory  period  in 
which  suit  to  enforce  the  lien  of  a  material- 
man or  subcontractor  must  be  brought.  This 
is  so  because  the  general  contractor  is  not 
the  party  against  whom  the  lien  is  to  be 


enforced,  and  is  not  interested  in  that  phase 
of  the  litigation.  Green  v.  Clifford,  94  Cal. 
49,  29  Pac.  331;  Western  Sash,  etc.  Co.  v. 
Heiman,  65  Kan.  5,  68  Pac.  1080;  Casserly 
v.  Wayne  Circuit  Judge,  124  Mich.  157,  82 
N.  W.  841,  83  Am.  St.  Rep.  320.  And  see 
other  cases  collected  in  note  81,  27  Cyc.  344. 

These  cases  are  analogous  to  the  cases  un- 
der consideration,  and  their  reasoning  is  ap- 
plicable. The  trustees  under  the  mortgage 
of  the  Citizens'  Street  Railway  Company  are 
no  more  interested  in  the  enforcement  of  this 
lien  than  a  general  contractor  would  be. 

Inasmuch,  therefore,  as  none  of  the  parties 
defendant  are  entitled  to  set  up  the  plea  of 
the  statutory  period  of  limitations  prescribed 
for  mechanic's  lien  suits,  as  against  the 
amended  bill,  it  follows  that  the  amendment 
must  be  held  to  relate  back  to  the  commence- 
ment [392]  of  the  original  suit.  As  amended 
by  the  addition  of  the  new  parties,  these  pro- 
ceedings conform  to  all  the  requirements  in- 
sisted on  by  the  defendants. 

We  cannot  agree  that  the  attachment  here* 
in  levied  under  the  original  bill  can  be  treated 
as  void  in  view  of  the  amendment  made  to 
that  bill. 

Our  statute  provides  that: 

"The  attachment  law  shall  be  liberally  con- 
strued, and  the  plaintiff,  before  or  during 
trial,  shall  be  permitted  to  amend  any  defect 
of  form  in  the  affidavit,  bond,  attachment,  or 
other  proceedings;  and  no  attachment  shall 
be  dismissed  for  any  defect  in,  or  want  of, 
bond,  if  the  plaintiff,  his  agent  or  attorney, 
will  substitute  a  Aufficient  bond."  Shannon's 
Code,  section  5237. 

There  is  no  question  in  this  case  of  any 
intervening  attachments — attachments  levied 
by  others  between  the  original  bill  and  the 
amended  bill.  As  seen  before,  no  claim  can 
be  asserted  against  the  interests  of  the 
new  defendants.  Lillard  v.  Porter,  2  Head 
(Tenn.)  177;  Watt  v.  Carnes,  4  Heisk. 
(Tenn.)  532,  and  such  cases  are  not  in  point. 

The  general  rule  as  stated  in  Ruling  Case 
Law  with  reference  to  amendments  in  at- 
tachment proceedings  is  as  follows: 

''Under  the  liberal  statutes  in  force  in 
many  states  the  plaintiff  will  be  allowed  to 
correct  defects  and  irregularities  by  amend- 
ment of  the  declaration  or  complaint.  Defects 
in  parties  or  a  variance  between  [393]  the 
names  of  the  parties  as  stated  in  the  at- 
tachment and  the  declaration  or  complaint 
may  be  cured  in  this  manner.  And  defects 
in  the  form  of  declaring  obviously  may  be 
cured  by  amendment,  and  neither  subsequent- 
ly attaching  creditors  nor  bail  can  take  ad- 
vantage thereof.  So  an  amendment  changing 
the  form  of  the  action,  merely,  or  adding  a 
new  count  for  the  same,  will  not  dissolve  the* 
attachment.  Nor  will  the  attachment  be 
dissolved  by  an  amendment  which  merely  seti 
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the  cause  forth  with  greater  detail."     2  R. 
C.  L.  p.  851. 

Hie  original  bill  in  this  case  songht  to 
Bubjeet  to  complainant's  debt  the  interest  of 
the  hotel  company  in  the  land  attached  upon 
the  supposition  that  the  hotel  company  owned 
the  entire  estate  therein  at  the  time  com- 
plainant's lien  accrued.  The  object  of  the 
amended  bill  was  the  same,  but,  inasmuch 
as  part  of  the  estate  was  asserted  to  be  in 
the  trustees  of  the  old  mortgage,  the  com- 
plainant asked  that  the  rights  of  such  trus- 
tees, the  new  defendants,  be  determined,  and 
tiutt  the  real  interest  of  the  hotel  company, 
whatever  it  was,  should  be  subjected  to  his 
claim. 

Such  an  amendment  is  pormissible,  and 
does  not  affect  the  validity  of  the  attachment 
nor  the  lien  of  the  complainant.  Morrow  v. 
FoBsick,  3  Lea  (Tenn.)  129,  is  quite  in  point. 
In  that  case  an  attachment  was  levied  on  the 
property  of  a  nonresident,  and  a  plea  in 
abatement  was  filed  setting  out  that  the 
property  attached  belonged  to  a  firm  of  which 
the  original  defendant  was  a  member,  and 
not  to  the  original  [394]  defendant  himself. 
The  bill  was  then  amended  so  as  to  reach  the 
interest  of  the  original  defendant  in  the  firm 
and  the  other  members  of  the  firm  were  made 
parties.  This  amendment  was  permitted  by 
the  court.  The  court  held  the  property  taken 
under  the  original  attachment  and  proceeded 
to  determine  the  rights  of  the  parties. 

To  like  eflfect  see  Lookout  Bank  v.  Susong, 
90  Tenn.  590,  18  S.  W.  389;  Wilson  v.  Beadle, 
2  Head  (Tenn.)  512. 

The  Chisca  Hotel  property  was  brought  be- 
fore the  court  by  the  attachment  levy,  and 
the  complainant's  amendment  amounts  to  a 
mere  release  of  his  asserted  lien  thereupon, 
in  BO  far  as  the  title  of  the  trustees  is  con- 
cerned. A  plaintiff  who  has  attached  a  de- 
fendant's effects,  both  at  law  and  in  equity, 
mav  be  allowed  to  dismiss  his  attachment  at 
law  and  proceed  in  equity.  Magi  11  v.  Man- 
son,  20  Gratt.  (Va.)  527. 

The  defense  made  to  the  lien  asserted  for 
the  complainant  is  extremely  technical.  *  It 
has  often  been  said  in  Tennessee  that  the 
mechanic's  lien  statutes  are  to  be  liberally 
construed,  and  that  technical  niceties  of  con- 
struction will  not  be  allowed  to  defeat  their 
purpose.  Williams  v.  Birmingham,  etc.  R. 
Co.  129  Tenn.  680,  688,  168  8.  W.  160,  and 
cases  therein  cited. 

The  rules  announced  in  Lane  v.  Marshall, 
1  Heisk.  (Tenn.)  30,  that  the  equitable  in- 
terest in  land  cannot  be  reached  unless  the 
holder  of  the  legal  title  is  made  a  party  to 
the  proceedings,  and  that  proceedings  against 
the  equitable  title,  in  the  absence  of  the 
[395]  holder  of  the  legal  title,  are  ineffective, 
have  been  adopted  in  many  of  our  cases. 
These  cases  are  reviewed  in  King  v.  Patter- 


son, 129  Tenn.  1,  164  S.  W.  1191,  and  these 
rules  again  applied.  These  principles  are  too 
firmly  embedded  in  our  jurisprudence  at  this 
time  to  be  shaken.  However,  none  of  the 
cases  have  involved  the  claims  of  mechanics 
asserting  their  statutory  liens. 

In  this  case  it  appears  that  the  old  trust 
deed  executed  by  the  Citizens'  Street  Railway 
Company  has  matured.  All  bonds  have  been 
paid  off  which  were  secured  by  this  mort- 
S^fiT^t  except  a  few  that  cannot  be  located. 
Funds  have  been  deposited  in  a  New  York 
bank  to  pay  these  scattering  bonds  outstand- 
ing, and  advertisement  has  been  made  for 
the  holders  thereof.  Several  years  ago  the 
Memphis  Street  Railway  took  over  the  prop- 
erties of  the  Citizens'  Street  Railway  Com- 
pany and  assumed  the  indebtedness  of  the 
latter  concern.  The  Memphis  Street  Railway 
made  arrangements  with  the  Central  Trust 
Company  of  New  York  to  take  care  of  the 
bonds  of  the  Citizens'  Street  Railwav  and 
collateral  was  deposited  with  the  trust  com- 
pany to  protect  the  bonds  of  the  Citizens' 
Street  Railway.  So  for  a  long  while  the 
bondholders  of  the  Citizens'  Street  Railway 
Company  secured  by  this  old  mortgage  have 
been  protected.  For  years  such  bondholders 
have  had  no  real  interest  in  this  particular 
piece  of  realty  involved  in  this  suit.  True, 
the  trustees  under  the  old  mortgage  hold  the 
legal  title  to  secure  the  payment  of  the  old 
bonds  until  all  of  said  [396]  bonds  were 
satisfied,  but,  as  a  matter  of  fact,  said  bonds 
have  been  protected  and  arrangements  per- 
fected for  their  satisfaction  long  since. 

Under  such  circumstances  it  would  be  high- 
ly  inequitable  to  repel  this  lien  claimant  be- 
cause of  his  original  failure  to  name  as  de- 
fendants to  his  suit  representatives  of  those 
having  so  little  interest  in  the  property 
sought  to  be  charged.  As  a  matter  of  fact, 
such  defendants  were  little  more  than  nomi- 
nal defendants. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  chancellor's  decree,  in  so  far  as  he 
df-nied  complainant's  lien,  was  erroneous.  In 
that  respect  the  decree  will  be  reversed. 
There  is  no  exception  taken  here  to  the 
amount  found  to  be  due  the  complainant. 
The  cause  will  be  remanded  to  the  end  that 
proper  steps  may  be  had  for  the  enforcement 
of  the  complainant's  lien. 

There  is  no  donbt  but  that  an  equitable 
estate  may  be  subjected  to  a  mechanic's  lien, 
nor  that  the  owner  of  such  estate  is  the 
oivner  upon  whom  the  statutory  notice  should 
be  served  by  the  subcontractor,  when  it  is 
sougfht  to  charge  the  equity.  Gillespie  v. 
Bradford,  7  Ycrg.  (Tenn.)  168,  27  Am.  Dec. 
494;  Reid  v.  Tennessee  Bank,  1  Sneed  (Tenn.) 
262;  Alley  v.  Lanier,  1  Cold.  (Tenn.)  540; 
Daniel  v.  Weaver,  5  Lea  (Tenn.)  392;  Ragon 
v.  Howard,  97  Tenn.  334,  37  S.  W.  136. 
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The  levy  is  upon  the  same  land,  whether 
the  equity  or  legal  title  be  attached.  The 
levy  made,  taken  in  [397]  connection  with 
the  contents  of  the  amended  bill,  and  apply- 
ing the  doctrine  of  relation,  is  a  valid  levy 
upon  the  equitable  interest  of  the  Chickasaw 
Hotel  Company  in  the  property  described. 

The  costs  of  appeal  will  be  paid  by  defend- 
ants. Costs  below  will  be  taxed  by  the  chan- 
cellor. 


NOTE. 

The  ruling  of  the  reported  case  is  that  al- 
though a  trustee  of  the  premises  on  which  a 
lien  is  sought  to  be  enforced  is  a  necessary 
party  to  the  foreclosure  of  the  lien,  the  fail- 
ure to  make  him  a  party  is  not  a  ground,  for 
the  dismissal  of  tlie  action.  As  to  who  are 
necessary  or  proper  parties  to  an  action  to 
foreclose  a  mechanic's  lien,  see  the  note  to 
Bacon  v.  Heichelt,  reported  ante,  this  volume, 
at  page  1. 


CAIN 

V. 

PARFITT  ET  AL. 

Utah  Supreme  Court — ^February  8,  1916. 
48  Utah  81;  158  Pac,  448. 


MecHanics*  Liens  —  Fox*eclosnre  —  Par- 
ties. 

Under  Comp.  Laws  1007,  §  2914,  providing 
that  any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  con- 
troversy adverse  to  the  plaintiff,  one  who, 
under  a  contract  for  sale  of  land,  by  instal- 
ments, claims  a  lien  prior  and  superior  to 
mechanics'  liens  on  the  property,  although 
not  an  indispensable  party,  is  properly  made 
a  defendant  in  the  proceeding  to  enforce  the 
mechanics'  liens,  for  the  purpose  of  deter- 
mining the  amount  and  character  of  his 
claim. 

[See  note  at  end  of  this  case.] 

Foreclosnre  Decree  as  AdJndieatioB. 

In  an  action  to  foreclose  a  contract  for  pur- 
chase of  land  because  of  a  breach  by  failure 
of  the  purchaser  to  pay  instalments,  where 
plaintiff  was  made  a  defendant  in  a  prior 
action  by  holders  of  mechanics*  liens  on  the 
property,  and  answered,  setting  forth  liis  con- 
tract, its  breach,  and  claiming  a  lien  prior 
and  superior  to  the  mechanics'  liens,  and 
obtained  a  judgment  to  the  full  extent  of  his 
claims,  there  is  a  binding  adjudication  of  his 
claims,  and  he  cannot  bring  another  action 
to  foreclose  the  lien. 


Appeal  from  District  Court,  Salt  Lake 
county:     LooFBOUROW,  Judge. 

Action  by  Addison  Cain,  plaintiff,  against 
George  H.  Partitt  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.    Revgbsed. 

C.  E.  Norton  and  H.  J.  Fitzgerald  for  ap- 
pellants. 
/'.  E.  MoCracken  for  respondent. 

[83]  Fbick,  J.— On  November  29,  1913,  the 
plaintiff  commenced  this  action  against 
George  H.  and  A.  Parfitt,  as  copartners, 
Thomas  A.  Davis,  West  Temple  Terrace  Com- 
pany, a  corporation,  and  Graham  Lawrence, 
to  foreclose  a  certaiii  contract  of  purchase, 
whereby  West  Temple  Terrace  Company,  here- 
inafter called  the  company,  purchased  from 
the  plaintiff  a  certain  parcel  of  real  estate, 
which  is  specifically  described  both  in  the 
complaint  and  in  said  contract  of  purchase. 

It  is,  in  substance,  alleged  in  the  complaint 
that  on  the  21st  day  of  November,  1910,  said 
company  entered  into  a  contract  with  the 
plaintiff,  whereby  it  purchased  the  real  estate 
described  therein  for  the  sum  of  $1,200,  of 
which  sum  $200  was  paid  in  cash  and  the  re- 
mainder said  company  agreed  to  pay  in 
monthly  installments  of  twenty  dollars  each, 
commencing  with  the  month  of.  January, 
1911;  that  said  contract  was  duly  recorded  in 
March,  1911;  that  it  was  therein  provided 
that  in  case  default  should  be  made  by  said 
company  in  making  any  of  said  monthly  pay- 
ments, the  plaintiff  ''w^as  authorized  to  de- 
clare the  whole  amount  due  and  payable  at 
once,"  and  that  thereafter  the  interest  on  said 
indebtedness  should  be  increased  from  eight 
to  twelve  per  cent  per  annum;  that  prior  to 
the  loth  day  of  March,  1911,  said  company 
made  default  on  its  monthly  payments,  and 
that  the  plaintiff  then  elected  to,  and  did, 
declare  the  whole  amount  due  as  in  said  con- 
tract provided.  It  is  further  alleged  that  on 
July  5,  1913,  the  defendants  George  H.  and  A. 
Parfitt,  Davis  and  a  number  of  others,  ob- 
tained judgments  in  an  action  against  said 
company  fur  the  foreclosure  of  certain  me- 
chanics' liens  against  tlie  property  in  ques- 
tion; that  said  defendants  George  H.  and  A. 
Parfitt  and  Davis,  by  reason  of  said  judg- 
ments, claimed  some  interest  in  the  real 
estate  described  in  said  contract,  but  that 
such  interests  are  inferior  to  plaintiff  s  lien 
under  said  contract  for  the  reason  that  said 
contract  was  given  for  the  purchase  price  of 
the  real  estate  in  question.  The  amount  due 
on  the  contract  was  alleged  to  be  $980,  with 
interest  at  twelve  per  cent  from  March  15, 
1911,  and  plaintiff  demanded  the  sum  of  $2d0 
in  addition  as  an  attorney's  fee. 

[84]  The  defendants  George  H.  and  A.  Par- 
fitt   demurred    to    the   complaint.      The    de- 
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murrer  was  overruled,  and  they  filed  an  an- 
swer,   in   which   they,    in   effect,    denied    the 
allegationfl  thereof,  and,  in  substance,  averred 
that  they,  as  co-partners,  furnished  material 
and  performed  labor  for  said  company  for  the 
erection   of  a  building  on   the  premises  de- 
scribed in  the  complaint  and  in  said  contract, 
and  that  on  the  21st  day  of  April,  1911,  in 
compliance  with  the  statute  of  this  state,  they 
perfected  a  mechanic's  lien  against  the  said 
company,  which  became  a  lien  on  the  premises 
aforesaid;  that  said  Davis  and  a  'number  of 
others  had,   about  the  same  time,   also   ob- 
tained jcechanics'    liens    for    materials    fur- 
nished and  labor  performed  for  said  company 
for  the  building  being  erected  on  said  prem- 
ises as  aforesaid;  that  said  George  H.  and  A. 
Parfitt,  pursuant  to  the  statute  of  this  state, 
in  February,  1912,  published  notice  of  their 
intention  to  foreclose  said  mechanic's  lien; 
that  immediately  upon  the  publication  of  said 
notice  the  said  George  H.  and  A.  Parfitt  com- 
menced an  action   in  the  District  Court  of 
Salt  Lake  County  against  said  company  and 
against  all  other  lien  claimants,  including  the 
plaintiff  herein,  making  all  of  them  defend- 
ants;  that  all  of  said  defendants,  including 
the  plaintiff  herein,   filed   their   verified  an- 
swers   in    said   action.     The   answer   of   the 
plaintiff  filed  in  said  action  is  made  a  part 
of  the  record,  and  by  reference  thereto  it  ap- 
pears that  the  plaintiff,  in  said  answer,  made 
practically    the    same   averments   which    are 
contained  in  his  complaint  in  this  action,  and 
he  there  declared  that  he  had  elected  to  de- 
clare the  whole  amount  specified  in  said  con- 
tract  as   due   and   payable    forthwith.     The 
plaintiff  also   averred   in   said   answer   what 
payments  had   been  made  on   said  contract, 
which  were  the  same  as  alleged  in  this  action ; 
that  he  is  entitled  to  twelve  per  cent  interest 
and  an  attorney's   fee.     The  court,   in   said 
action,  found  that  there  was  due  and  owing 
to  the  plaintiff  on  said  contract  the  sum  of 
$980,  with  interest  on  said  sum  at  the  rate 
of  twelve  per  cent  from  March  15,  1911,  pre- 
cisely what  is  found  due  in  this  action.    As  a 
conclusion  of  law  the  court  also  declared  said 
sum  of  $980  to  be  a  first  lien  on  the  prem- 
ises in  question,  and  also  allowed  plaintiff  an 
attorney's  fee  in  the  same  amount  that  was 
allowed  to  the  other  mechanic's  lien  claim- 
ants as  [85]   provided  by  our  statute.     The 
court  also  allowed  plaintiff  the  amount  ad- 
vanced by  him  for  taxes  and  costs,  the  same 
as  in  this  action.     The  court  ordered  fore- 
closed said  mechanics'  liens  in  favor  of  the 
lien  claimants,  found  the  amount  due  on  each 
claim,  and  ordered  the  premises  in  question 
sold,  subject,  however,  to  plaintiffs'  lien  for 
said  $980  and  the  taxes  paid  by  him  as  afore- 
said.    The  plaintiff,  therefore,  was  given  pre- 
cisely the  same  relief  in  said  action  that  he 
is  given  in  this,  except  that  in  the  present 
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action  he  is  awarded  an  additional  sum  of 
$250  as  an  attorney's  fee.  The  record  also 
discloses  that  the  real  estate  in  question  was 
sold  subject  to  plaintiff's  claim  to  satisfy  the 
mechanics'  liens;  that  the  defendants  George 
H.  and  A.  Parfitt  purchased  the  property  in 
question  on  said  sale,  and  obtained  a  sheriff's 
deed  therefor.  It  is  further  made  to  appear 
that  the  properly  has  ajyain  been  sold  by  a 
receiver  to  satisfv  the  amount  found  due  on 
plaintiff's  said  contract,  together  with  the 
taxes  and  attorney's  fee  as  aforesaid.  The 
defendants  George  H.  and  A.  Parfitt,  it  seems, 
have  during  all  of  the  time  the  present  pro- 
ceedings were  pending,  objected,  in  season  and 
out  of  season,  to  plaintiff's  right  to  maintain 
the  present  action  and  to  again  foreclose  said 
contract.  Having  failed  in  their  object  in 
the  court  below,  they  now,  on  appeal,  invoke 
the  aid  of  this  court,  and  in  substance  con- 
tend that  the  trial  court  erred  in  overruling 
their  demurrer,  in  permitting  the  plaintiff  to 
maintain  the  present  action,  in  allowing  an 
additional  attorney's  fee,  in  appointing  the 
receiver  "and  in  ordering  the  premises  sold 
by  the  receiver  to  satisfy  plaintiff's  claim, 
and  in  confirming  the  receiver's  sale. 

It  will  be  observed  that  the  order  of  sale 
in  the  prior  action  was  expressly  made  sub- 
ject to  the  amount  found  due  to  plaintiff  on 
his  purchase-price  money  contract,  which  was 
declared  to  be  a  first  or  paramount  lien  on 
the  property  in  question,  and  to  which  all 
other  liens  were  declared  to  be  subject  and 
inferior.  The  plaintiff  was  made  a  defend- 
ant in  the  preceding  action,  however,  for  the 
express  purpose  of  determining  the  amount, 
as  well  as  the  character,  of  his  claim.  If  it 
were  assumed,  therefore,  that  inasmuch  as 
plaintiff  claimed  to  be  and  was  the  holder 
of  a  prior  and  [86]  superior  lien  on  the 
premises  in  question,  therefore  he  was  not  an 
indispensable  party  to  the  action,  yet,  under 
our  statute,  Comp.  Laws  1907,  Section  2914, 
he  was  properly  made  a  defendant.  That 
section,  so  far  as  material  here,  provides 
that: 

"Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff." 

It  is  generally  held  by  the  courts  that  un- 
der such  a  statute  all  who  claim  an  interest 
in  the  premises  upon  which  liens  are  claimed 
by  the  parties  claiming  such  liens  are  proper 
defendants,  notwithstanding  that  their  liens 
may  be  prior  and  paramount.  It  is,  however, 
also  generally  held  that  they  are  not  indis- 
pensable parties  to  such  actions. 

The  fact  remains  in  this  case,  however,  that 
the  plaintiff  was  made  a  defendant  in  the 
prior  action  which  was  commenced  to  fore- 
close the  mechanics'  liens.  He  appeared  in 
that  action  and  set  forth  his  contract,  and 
asked  that  the  whole  amount  be  declared  due 
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and  payable  forthwith;  that  his  lien  be  de- 
clared to  be  superior  to  all  the  mechanics' 
liens;  that  his  claim  from  thenceforth  bear 
twelve  per  cent  interest,  and  that  he  be 
awarded  an  attorney's  fee  as  against  the 
other  lien  claimants.  All  those  claims  were 
considered  and  determined  in  his  favor.  The 
promiflps  were  ordered  sold,  therefore,  subject 
to  his  lien.  S^uppose  that  in  that  action  the 
court  had  adjudged  plaintiff's  claim  to  be 
inferior  to  the  mechanics'  liens,  and  he  had 
not  asHailed  that  judgment  on  appeal,  would 
he  not  have  been  bound  thereby?  He  was 
made  a  defendant  the  same  as  all  other  lien 
claimants  were,  and,  like  all  others,  he  set 
up  his  claim  and  had  it  adjudicated.  Why 
iH  he  not  bound,  as  all  others  are  bound,  by 
tliat  adjudication?  By  what  process  of 
reasoning  can  he  again  come  into  court  and 
ask  that  his  contract  he  again  foreclosed,  and 
that  lie  be  awarded  attorney's  fees  and  costs 
out  of  the  property  a  second  time?  As  a 
matter  of  course,  he  did  not  lose  his  lien 
simply  because  tlie  premises  were  sold  sub- 
ject thereto,  but  that  order  did  not  give  him 
the  right  to  bring  a  second  action  for  the 
purpoKe  of  obtaining  a  second  judgment  or 
decree  of  foreclosure  of  his  contract.  All 
that  he  was  entitled  to  was  to  have  the  prem- 
iseH  sold  and  out  of  [87]  the  proceeds  of  sale 
to  be  paid  the  amount  found  due  him  in  the 
action,  together  with  the  taxes,  and  interest 
on  both  items,  and  the  attorney's  fee  al- 
lowed him  in  the  first  action.  Plaintiff  al- 
ready had  an  enforceable  judgment  and  the 
right  to  have  it  enforced  continued  until  the 
judgment  was  satisfied  or  the  right  to  enforce 
it  was  barred.  In  other  words,  that  action, 
so  far  as  plaintiffs'  rights  were  concerned, 
continued  to  be  pending  until  the  judgment 
was  satisfied.  Sweet st»r  v.  Fox,  43  Utah  45, 
Ann.  Cas.  1916C  620,  134  Pac.  599,  47  UR.A. 
(N.S.)  145.  But  instead  of  merely  being  al- 
lowed to  enforce  his  claim  he  is  not  only 
awarded  judgment  for  the  same  again,  but  is 
allowed  an  additional  $2.')0  as  an  attorney's 
fee  when  he  already  had  been  awarded  an 
attornev's  fee  in  the  other  action.  Tliis  may 
not  be  done.  The  former  action  was  purely 
equitable,  and  so  is  this  one.  It  was  the  duty, 
therefore,  of  the  court  in  both  actions  to  pro- 
tect the  interests  of  all  concerned.  The  prop- 
erty in  question  was,  so  to  speak,  the  fund 
out  of  which  all  lien  claimants  were  to  be  re- 
imbursed. The  surplus,  if  any,  belonged  to 
the  owner  of  the  property.  In  this  case  the 
property  having  been  sold  upon  the  order  of 
the  court  in  the  prior  action  to  the  defend- 
ants George  H.  and  A.  Parfttt,  they  are  en- 
titled to  all  that  remains  after  the  amount 
found  due  the  plaintiff  in  the  first  action  is 
paid,  unless  there  are  other  legitimate  claims 
to  which  the  proceeds  equitably  shall  be  ap- 
plied. Suppose  the  Parfitts  had  come  into 
court    at   any    time   before   the    plaintiff   ob- 


tained judgment  in  the  present  action  and 
had  paid  the  amount  found  due  him  in  the 
first  action  with  taxes  and  interest,  would 
it  not  have  discharged  the  premiaes  purchased 
by  them  under  the  first  order  of  sale  from 
all  of  plaintiff's  claims  against  it?  No  one 
can  doubt  that.  The  situation  was  therefore 
the  same  as  though  they  had  discharged  any 
other  judgment  which  was  a  lien  upon  the 
premises. 

True,  one  may  bring  an  action  upon  a  judg- 
ment and  recover,  but  he  may  not  bring  a  sec- 
ond action  upon  the  original  cause  of  action, 
as  was  done  here.  Then  again,  it  is  not  at  all 
likely  that  a  court  of  equity  would  permit  a 
claimant  to  exhaust  the  property  or  the  fund 
by  making  unnecessary  costs  in  bringing  suc- 
cessive actions.  Nor  would  any  court  be 
authorized  [88]  to  allow  an  attorney's  fee  a 
second  time  upon  the  same  cause  of  action. 
We  are  of  the  opinion,  therefore,  that  the 
court  erred  in  allowing  out  of  the  proceeds  of 
sale  the  $250  as  an  attorney's  fee.  It  is  quite 
enough  that  plaintiff  was  permitted  to  carry 
along  his  claim  at  twelve  per  cent  interest. 
The  court  should  have  ordered  the  premises 
sold  under  the  first  judgment  for  all  claims, 
including  the  plaintiff's,  and  should  then  have 
stopped  the  accruing  of  this  excessive  inter- 
est. The  Parfitts,  however,  cannot  complain 
of  the  court's  action  in  ordering  plaintiff's 
claim  under  the  contract  to  be  paid  out  of 
the  proceeds  of  sale.  They  have  a  right,  how- 
ever, to  insist  that  the  plaintiff  shall  not  be 
given  more  than  his  claim,  and  that  right  we 
have  sought  to  protect. 

We  have  not  discussed  the  assignment  re- 
lating to  the  overruling  of  the  demurrer,  for 
the  reaaon  that,  in  our  judgment,  the  defect 
urged  by  counsel  against  the  complaint  did 
not  sufficiently  appear  upon  the  face  of  it  to 
be  reached  by  demurrer.  Besides,  we  deem 
it  quite  as  well  to  dispose  of  the  case  upon 
the  whole  record. 

In  view  of  the  present  state  of  the  record 
the  other  assignments  are  really  not  before  us 
for  review,  and  for  that  reason  we  express  no 
opinion  upon  them. 

The  judgment  of  the  district  court  by 
which  the  plaintiff  was  awarded  the  sum  of 
$250  as  an  attorney's  fee  is  therefore  re- 
versed, and  the.  cause  is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  direc- 
tions to  set  aside  its  findings  of  fact  and  con- 
clusions of  law  by  which  it  allowed  the  plain- 
tiff said  sum  of  $250  as  an  attorney's  fee,  and 
that  it  enter  an  order  or  judgment,  dismiss- 
ing the  complaint  filed  in  this  action  as 
against  the  appellants  George  H.  and  A.  Par- 
fitt.  and  that  it  enter  judgment  requiring  the 
plaintiff  to  repay  the  said  appellants  said 
sum  of  $250,  with  interest  and  costs.  Ap- 
pellants to  recover  costs  on  this  appeal. 

Straup,  (*.  J.,  and  McCarty,  J.,  concur. 


aXY  SASH,  ETC. 
90  Wa9K 

On  Affugation  fob  Rxheasinq. 

(June  20,  1916). 

Fbiok,  J. — Goana«l  for  respondent  has 
filed  m.  petition  for  a  modification  of  the  judg- 
ment. In  view  of  the  very  unsatisfactory 
[89]  condition  of  the  record  on  appeal,  we 
were  in  much  doubt  with  regard  to*  what  the 
jud<nnent  should  be.  It  is  now  made  to  ap« 
pear  that  the  judgment  as  it  appears  in  the 
original  opinion  should,  in  some  respects,  be 
modified.  It  is  further  made  to  appear  that 
the  respondent  did  not  actually  receive  the 
amount  of  the  attorney's  fee,  although  it  was 
awarded  to  him  and  although  the  premises  in 
question  were  sold.  The  judgment  requiring 
the  repayment  of  said  attorney's  fees  should 
therefore  be  modified.  It  is  further  made  to 
appear  that  there  are  other  matters  that 
should  be  left  for  the  determination  of  the 
district  court.  The  judgment  is  therefore 
modified  to  read  as  follows: 

The  judgment  of  the  district  court  by 
which  the  plaintiff  was  awarded  the  sum  of 
$250  as  an  attorney's  fee  is  reversed,  and  the 
cause  is  remanded  to  the  district  court,  with 
directions  to  set  aside  its  findings  of  fact  and 
conclusions  of  law  upon  that  question,  and 
that  it  enter  judgment  disallowing  the  plain- 
tiff' any  attorney's  fee  in  this  action;  that  in 
ftll  other  matters  the  cause  is  remanded  to 
said  court,  and  it  is  directed  to  make  dis- 
position of  all  matters  in  accordance  with  the 
evidence  before  it.  Appellant  to  recover 
costs. 

Straup,  C.  J.,  and  McOarty,  J.,  concur. 
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NOTE. 

It  is  held  in  the  reported  case  that  while 
another  lien  claimant  is  merely  a  proper 
party  and  not  a  necessary  party  to  an  action 
to  foreclose  a  mechanic's  lien,  an  adjudication 
of  such  other  claimants*  rights  in  the  fore- 
closure suit  is  final  and  conclusive.  See  the 
note  to  Bacon  v.  Reichelt,  reported  ante,  this 
volume,  at  page  1,  for  an  extensive  discus- 
sion of  the  question  who  are  necessary  or 
proper  parties  to  an  action  to  foreclose  a 
mechanic's  lien. 


BUNK  ET  All. 


Washington  Supreme  Gourlr— April  19,  1916. 


90  Waah.  069;  l&e  Pac.  SS4. 


Appeal  aad  Error  —  Dismissal  —  Notiee 
of  Motion. 

Under  Rem.  &.  Bal.  Code,  §  1733,  providing 
that  motion  to  dismiss  an  appeal  shall  be 
made  at  such  time  as  shall  be  fixed  bv  the 
rules  of  court  and  under  supreme  court  rules 
18,  19  (132  Pac.  xiii,  xiv),  a  motion  to  strike 
the  transcript  and  dismiss  the  appeal,  on  the 
ground  that  no  statement  of  facts  had  been 
brought  up  and  no  exceptions  taken  below, 
cannot  be  considered,  where  not  made  on  ten 
days'  notice. 

Meolaajiios*  Iiieaa  —  Foreelosure  —  Par- 
ties. 

The  proceeding  to  establish  and  foreclose 
a  mechanic's  lien  being  one  in  rem,  the 
owner  of  the  property  sought  to  be  subjected 
to  the  lien  is  a  necessary  party,  as  jurisdic- 
tion of  the  property  can  be  procured  in  no 
other  manner,  so  such  owner  must  be  made 
a  party  within  the  time  limited  to  instituter 
action. 

[Sec  note  at  end  of  this  case.] 

lastitntioB  of  Foreclosure  —  Time. 

Hem.  &  Bal.  Code,  §  1138,  declares  that 
no  lien  shall  bind  the  property  for  a  period 
longer  than  eight  calendar  months  after  claim 
has  been  filed,  unless  action  be  conunenced 
within  that  time  to  enforce  such  lien.  Laws 
1893,  p.  407,  §  1,  passed  at  the  same  session 
of  the  legislature,  declares  that  civil  actions 
in  the  several  superior  courts  shall  be  com- 
menced by  service  of  process.  This  section, 
as  amended  by  Laws  189.5,  appears  as  Rem. 
&  Bal.  Code,  §  220,  providing  that  civil  ac- 
tions in  the  several  superior  courts  shall  be 
commenced  by  the  service  of  a  summons  or 
by  filing  a  complaint  with  the  county  clerk  as 
clerk  of  the  court,  but  unless  service  has  been 
had  on  defendant  prior  to  the  filing  of  the 
complaint,  plaintiff  shall  cause  one  or  more  of 
the  defendants  to  be  served  personally.  It  is 
held  that  as  the  provision  with  respect  to 
the  duration  of  the  lien  is  not  a  statute  of 
limitation,  but  marks  the  extent  of  the  lien, 
service  of  process  on  the  owner  of  the  prop- 
erty on  which  the  lien  is  sought  must  be  had 
within  the  eight-month  period,  notwithstand- 
ing tlie  subsequent  amendment  of  Laws  1893 
(Rem.  &  Bal.  Code,  §  220)  relating  to  com- 
mencement of  actions. 

Consolidation  of  Proeeedinga  —  Effect 
—  Partj  Not  Served  in  One  Prooeed- 

iae. 

Where  several  actions  to  foreclose  a  me- 
chanic's lien  were  consolidated,  the  fact  that 
the  court  had  inherent  power  to  consolidate 
the  several  actions  does  not  relieve  the  sev- 
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eral  lien  claimants  of  the  duty  to  serve  proc- 
ess on  the  owner  of  the  premises,  and  by 
imputation  make  the  service  in  favor  of  some 
of  the  lien  claimants  effective  as  to  the 
others. 

Appeal  from  Superior  Court,  King  county: 
Humphries,  Judge. 

Action  by  City  Sash  and  Door  Company 
et  al.,  plaintiffs,  against  Margaret  Bunn  et  al., 
defendants.  Judgment  for  plaintiffs.  Certain 
defendants  appeal.  The  facts  are  stated  in 
the  opinion.    Reversed. 

George  L.  Palmer  and  Beechler  d  Batchelor 
for  appellants. 

J  as.  A.  Dougan  for  respondent  City  Sash 
and  Door  Company. 

Reeves  Aylmore  for  respondent  Taylor  Mill 
Company. 

[670]  Ellis,  J. — ^Action  to  foreclose  a  large 
number  of  mechanics'  liens  on  lot  7,  in  block 
42,  of  T.  Han  ford's  addition  to  Seattle.  The 
case  is  here  upon  the  transcript,  findings, 
conclusions  and  decree,  which  are  so  volumi- 
nous as  to  prohibit  a  statement  of  more  than 
a  bare  outline.  At  the  time  the  work  was 
done,  materials  furnished  and  liens  filed,  cov- 
ering the  period  from  August  29,  1913,  to 
February  10,  1914,  Joseph  A.  McGinty  and 
wife  were  the  owners  of  the  property.  The 
work  was  done  and  the  materials  furnished 
at  their  instance  for  the  construction  of  two 
houses,  one  on  the  north  half,  the  other  on 
the  south  half  of  the  lot.  On  September  30, 
1914,  McGinty  and  wife  conveyed  the  south 
half  of  the  lot  to  Margaret  Bunn  and  hus- 
band; and  in  October,  1914,  [671]  the  north 
half  to  Louis  Bernheim.  Originally,  four 
actions  were  instituted,  numbered  and  enti- 
tled on  the  records  of  the  superior  court  for 
King  county  as  follows:  Cause  No.  97635, 
Recchio  v.  McGinty  et  al.,  to  foreclose  a  lien 
on  all  of  lot  7.  In  this  case,  cross-complaints 
in  intervention  were  filed  by  Charles  Denny 
and  S.  W.  R.  Dallv.  Cause  No.  99660,  Han- 
son  V.  McGinty  et  al.,  to  foreclose  a  lien 
which,  also,  covered  all  of  lot  7.  Cause  No. 
99054,  City  Sash  &  Door  Company  v.  Mc- 
Ginty et  al.,  to  foreclose  a  lien  upon  the 
north  half  of  lot  7.  In  this  case,  a  complaint 
in  intervention  was  filed  by  Bass-Heuter 
Paint  Company  to  foreclose  a  claim  of  lien 
on  the  entire  lot.  Cause  No.  99056,  City 
Sash  &  Door  Company  v.  McGinty  et  al.,  to 
foreclose  a  claim  of  lien  on  the  south  half 
of  lot  7.  Four  cross-complaints  in  interven- 
tion to  foreclose  claims  of  lien  were  filed  in 
this  case,  one  by  D.  J.  McHugh  covering  the 
south  half  of  lot  7;  the  second,  by  Taylor 
Mill  Company,  originally  covering  the  north 
half  of  lot  7  but  amended  at  the  trial  to 
cover  the  south  half  of  the  lot;  the  third,  by 


Arrow  Electric  Company  covering  the  entire 
lot;  the  fourth,  by  Bass-Heuter  Paint  Com- 
pany covering  the  entire  lot. 

The  court  made  specific  findings  as  to  the 
time  and  character  of  service  and  persona 
served  with  summons,  complaint  and  cross- 
complaints  in  each  case,  and  a  general  finding 
that  no  process  of  any  kind  or  nature  waa 
served  upon  McGinty  and  wife  other  than  aa 
in  the  special  findings  stated. 

On  December  22,  1914,  after  all  the  services 
that  were  ever  made  had  been  either  made 
personally  or  commenced  by  publication,  the 
four  cases  were  consolidated  pursuant  to  stip- 
ulation signed  by  the  attorneys  for  the  vari- 
ous plaintiffs  and  interveners. 

On  February  18,  1915,  Margaret  Bunn  and 
husband  and  Louis  Bernheim  appeared  spe- 
cially and  moved  to  dismiss  the  several 
causes  of  action  on  the  ground  that  they  wer^ 
then  the  owners  of  lot  7,  had  never  been  served 
with  summons  in  any  of  the  actions  except 
on  the  cross-complaint  of  Arrow  [672]  Elec- 
tric Company,  and  that  none  of  the  actions, 
either  by  complaint  or  cross-complaint,  had 
been  commenced  within  eight  months  after 
the  filing  of  the  respective  claims  of  lien. 
The  motion  was  denied,  and  Bernheim  and 
the  Bunn  3  were  made  additional  parties  de- 
fendant to  all  of  the  complaints  and  com- 
plaints in  intervention,  over  their  objections. 
This  was  long  after  the  expiration  of  eight 
months  from  the  filing  of  any .  of  the  Hen 
claims.  Thereupon  the  Bunns  and  Bernheim 
filed  separate  answers,  setting  up  substantial- 
ly the  same  facts  as  advanced  on  their  mo- 
tions. After  trial,  the  court  made  findings 
of  fact  and  conclusions  of  law,  and  thereon 
entered  personal  judgments  against  McGinty 
and  wife  for  the  amounts  found  due  to  each 
of  the  respective  lien  claimants,  and  a  decree 
establishing  as  valid  all  of  the  liens  claimed, 
and  ordered  sale  of  the  two  half  lots  and  the 
buildings  thereon  to  satisfy  the  liens  so  es- 
tablished against  each  half  respectively,  sur- 
plus, if  any,  of  the  proceeds  of  the  north 
half  to  be  paid  to  Bernheim  and  of  the  south 
half  to  the  Bunns.  The  defendants  Margaret 
Bunn  and  husband  and  Louis  Bernheim  ap- 
peal. 

No  brief  has  been  filed  by  any  respondent 
in  defense  of  the  decree  on  the  merits.  Re- 
spondent's City  Sash  &  Door  Company  and 
Taylor  Mill  Company,  on  the  hearing  in  this 
court,  filed  identical  motions  to  strike  the 
transcript  and  dismiss  the  appeal  on  the 
ground  that  no  statement  of  facts  has  been 
brought  up  and  no  exceptions  were  taken  to 
the  court's  findings.  There  is  no  merit  in 
the  motions.  Moreover,  they  were  presented 
on  only  three  days  notice.  Our  rules  require 
ten  days  notice.  Rem.  &  Bal.  Code,  §  1733 
(P.  C.  81,  §  1219),  Supreme  Court  Rules- 
18  and  19. 
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Xo  exeeptions  were  taken  to  the  findings. 
Appellants  concede  tliat  they  are  sufiicient 
to  sustain  the  judgments  and  decree  in  favor 
of  Recchio,  Denny,  Dally  and  Arrow  Electric 
Company,  but  insist  that  they  are  wholly 
insufficient  to  sustain  any  decree  establishing 
liens  in  favor  of  the  respondents  Hanson, 
City  Sash  and  Door  Company,  Bass-Heuter 
Paint  [673]  Company,  McHugh  and  Taylor 
31  ill  Company,  in  that  they  affirmatively 
show  that  no  service  of  process  conferring 
jurisdiction  as  to  any  of  these  was  made  upon 
the  owner  of  the  premises  within  the  life  of 
auT  of  their  liens. 

The  special  statute  limiting  the  life  of 
mechanics'  liens,  Rem.  &  Bal.  Code,  §  IISS 
(P.  C.  309,  §  71;  Laws  1893,  p.  35,  §  9) 
declares : 

"Xo  Hen  created  by  this  chapter  binds  the 
property  subject  to  the  lien  for  a  longer 
period  than  eight  calendar  months  after  the 
claim  has  been  filed  unless  an  action  be 
commenced  in  the  proper  court  within  that 
time  to  enforce  such  lien;     .     .     ." 

This  is  not  a  statute  of  limitations.  It 
"limits  the  duration  of  the  lien."  Peterson 
V.  Dillon,  27  Wash.  78,  67  Pac.  397;  Davis  v. 
Bartz,  65  Wash.  395,  118  Pac.  334.  The  gen- 
eral statute  governing  the  commencement  of 
actions  passed  at  the  same  session  of  the  leg- 
islature (Laws  1893,  p.  407,  §  1)  declared: 
"Civil  actions  in  the  several  superior  courts 
of  this  state  shall  be  commenced  by  the  serv- 
ice of  a  summons,  as  hereinafter  provided.'' 
The  last  quoted  section  was  amended  in 
1S95  (Laws  1895,  p.  ITO,  §  1;  Rem.  &  Bal. 
Code,  §  220  [P.  C.  81,  §  131]),  to  read  as 
follows: 

**Civil  actions  in  the  several  superior  courts 
of  this  state  shall  be  commenced  by  the  serv- 
ice of  a  summons,  as  hereinafter  provided,  or 
by  filing  a  complaint  with  the  county  clerk 
as  clerk  of  the  court:  Provided,  that  unless 
service  has  been  had  on  the  defendant  prior 
to  the  filing  of  the  complaint,  the  plaintiff 
fhall  cause  one  or  more  of  the  defendants  to 
be  served  personally,  or  commence  service  by 
publication  within  ninety  days  from  the  date 
of  filing  the  complain^." 

Unless  the  special  statute  (Id.  §  1138) 
was,  by  implication,  also  amended  by  the 
amendment  of  the  general  statute  governing 
commencement  of  actions,  thus  extending  the 
life  of  the  lien  merely  by  filing  a  complaint, 
it  is  plain  that  the  [674]  lien  is  lost  as  to 
any  necessary  defenclant  who  is  not  served 
with  summons  within  the  eight  months. 

The  owner  of  property  subject  to  a  me- 
chanics' lien  at  the  time  of  suit  is  a  necessary 
party  to  an  action  to  foreclose  the  lien.  The 
proceeding  to  establish  and  foreclose  the  lien 
is,  in  a  sense,  in  rem.  Jurisdiction  of  the 
subject  matter  can  only  be  acquired  by  serv- 
ice, actual  or  constructive,  upon  the  owner 
Ann.  Gas.  1918B.— 3. 
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of  the  interest  sought  to  be  subjected  and 
within  the  statutory  life  of  the  lien.  Littell, 
etc.  Mfg.  Co.  V.  Miller,  3  Wash.  480,  28  Pac. 
1035;  Sagmeister  v.  Fobs,  4  Wash.  320,  30 
Pac.  80,  744;  Peterson  v.  Dillon,  27  Wash. 
78,  67  Plic.  397;  Powell  v.  Nolan,  27  Wash. 
318,  67  Pac.  712,  68  Pac.  389;  Northwest 
Bridge  Co.  v.  Tacoma  Shipbuilding  Co.  36 
Wash.  333,  78  Pac.  996;  Rees  v.  Wilson,  50 
Wash.  339,  97  Pac.  245;  Pickens  y.  Polk,  42 
Neb.  267,  60  N.  W.  666;  Ortwine  v.  Caskey, 
43  Md.  134;  Hughes  v.  Torgerson,  96  Ala. 
346,  11  So.  209,  38  Am.  St.  Rep.  105,  16 
L.R.A.  600. 

Our  own  decisions  above  cited  were  nearly 
all  in  cases  where  it  was  sought  to  foreclose 
liens  on  community  property  by  serving  only 
the  husband  within  the  life  of  the  lien.  It 
was  held  in  all  of  these  that  the  wife  was  a 
necessary  party  because  the  community  of 
which  she  was  a  member  was  the  owner  of 
the  property.  In  those  cases,  it  was  also 
held,  that  service  of  summons  on  one  spouse 
is  not  the  commencement  of  an  action  as  to 
the  other;  and  in  the  Peterson  and  North- 
west Bridge  Co.  cases,  it  was  held  that  the 
bringing  in  of  the  wife  subsequent  to  the 
expiration  of  the  lien  is  of  no  avail  and  con- 
fers no  jurisdiction  to  enforce  the  lien.  We 
have  also  repeatedly  held — and  the  holding 
was  inevitable — that,  under  the  provisions  of 
§  220  a\)ove  quoted,  the  filing  of  the  com- 
plaint is  not  the  commencement  of  an  action 
but  only  a  tentative  commencement,  wholly 
abortive  unless  followed  by  personal  service 
on  one  or  more  defendants,  or  by  the  com- 
mencement of  service  by  publication  within 
ninety  days.  "Both  must  exist  before  the 
action  is  commenced."  Deming  Invest.  Co.  v. 
Ely,  21  Wash.  102,  57  Pac.  363;  Fuhrman 
v.  [675]  Power,  43  Wash.  533,  86  Pac.  940; 
McPhee  v.  Nida,  60  Wash.  619,  111  Pac.  1049. 

Wlien  it  is  remembered  that  §  1138  is  not 
a  mere  statute  of  limitations  limiting  the 
time  of  commencing^actions,  but  fixes  a  limit 
to  the  very  existence  of  the  lieuj  it  is  palpa- 
ble that  no  action  to  foreclose  a  mechanics' 
lien  can  be  deemed  commenced  until  the  nec- 
essary parties  to  its  maintenance  have  been 
served  either  personally  or  by  publication  of 
summons.  It  would  seem,  aHo,  that  this 
must  be  done  within  the  eight  months  of  the 
statutory  life  of  the  lien,  because  jurisdiction 
of  such  parties,  under  the  foregoing  decisions, 
is  an  essential  to  any  action  'Ho  enforce  such 
lien"  which  is  the  kind  of  action  which  must 
be  commenced  toithin  that  time  under  the 
terms  of  the  statute.  The  life  of  the  lien,  as 
fixed  by  the  special  statute  on  that  subject, 
cannot  be  held  to  be  extended  for  ninety  days 
merely  by  the  filing  of  a  complaint  within 
the  eight  months,  though  followed  by  service 
after  the  eight  months  but  within  ninety 
days  as  required  by  the  general  statute  as 
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to  commeneement  of  actions  subsequently 
passed.  No  such  implication  is  necessary, 
since  the  filing  of  the  complaint  and  the 
service  or  publication  of  summons  thereafter 
at  any  time  within  ninety  days  may  both  be 
accomplished  within  the  eight  months  of  the 
life  of  the  lien,  thus  giving  scope  for  the 
operation  of  all  the  provisions  of  the  general 
statute,  §  220,  without  extending  the  statu- 
tory life  of  the  lien  as  fixed  by  the  special 
statute,  §  1138.  Since  the  implication  is  not 
necessary,  we  cannot  indulge  it.  It  follows 
that  personal  service  must  be  made  upon, 
or  service  by  publication  must  be  commenced 
against,  sudi  necessary  parties  within  eight 
months  after  the  lien  is  filed,  else  the  court 
acquires  no  jurisdiction  to  enforce  the  lien. 
.  We  have  in  effect  so  held  in  Kees  v.  Wilson, 
supra,  and  Davis  v.  Bartz,  supra. 

An  examination  of  the  transcript  as  to  the 
publication  of  summons,  and  of  the  court's 
findings  as  to  the  filing  of  liens,  complaints, 
and  cross-complaints,  and  as  to  service  there- 
on, [676]  makes  it  plain  that  the  court  ac- 
quired no  jurisdiction  within  the  life  of  their 
respective  liens  to  enforce  the  liens  claimed 
in  favor  of  the  respondents  H.  A.  Hanson, 
City  Sash  &  Door  Company,  Bass-Heuter 
Paint  Company,  D.  J.  McHugh,  and  Taylor 
Mill  Company,  or  any  of  them.  As  to  the 
complaint  of  H.  A.  Hanson,  the  findings  dis- 
close that  there  was  no  service  of  process, 
either  actual  or  constructive,  within  ei^ht 
months  or  at  all,  upon  any  of  the  parties. 
As  to  the  City  Sash  &  Door  Company,  no 
party  was  served  with  summons  on  either  of 
its  complaints  within  eight  months  after  its 
lien  claims  were  filed;  and  the  owners  of  the. 
property,  the  McGintys,  were  never  served 
with  any  process.  As  to  the  complaints  in 
intervention  of  Bass-Heuter  Paint  Company 
and  D.  J.  McHugh,  no  process  of  any  nature 
was  served,  either  personally  or  by  publica- 
tion, upon  the  necessary  parties,  the  McGin- 
tys,  at  any  time.  As  to  the  claim  of  Taylor 
Mill  Compa9y,  the  findings  disclose  t^at, 
though  the  complaint  in  intervention  was 
filed  within  eight  months  after  the  filing  of 
the  lien  claim,  the  publication  -  of  the  sum- 
mons against  the  necessary  parties,  the  Mc- 
Gin  tys,  was  ^ft  commenced  until  long  after 
the  expiration  of  the  eight  months.  In  any 
event,  it  was  fatally  defective.  The  affidavit 
of  publication  in  the  transcript  shows  that 
the  summons  as  published  described  other 
property  than  that  actually  covered  by  the 
amended  complaint. 

It  seems  to  have  been  contended  in  the 
lower  court,  on  the  authority  of  Peterson  v. 
Dillon,  supra,  that,  because  of  the  inherent 


power  of  the  court  to  oonaolidate  tlie  wreral 
actions,  such  eonaoUdation  gave  the  court 
jurisdiction  of  all  parties  who  theretofore 
had  appeared  or  had  been  served  in  either 
of  the  actions,  and  that,  by  some  sort  of 
imputed  service,  the  appearance  of  the  neces- 
sary parties,  McGinl^  and  wife,  in  the  Rec- 
chio  case  inured  as  an  appearance  to  all  the 
other  complaints  and  cross-oomplaints.  The 
language  used  in  the  Peterson  case,  however, 
must  be  confined  to  the  facts  in  that  case. 
It  can  only  apply  where  the  subject-matter 
and  issues  [677]  are  identical  and  where  the 
relation  of  the  parties  thereto  are  the  same 
in  each  case,  which  was  true  of  the  cases 
there  consolidated.  Neither  this  court  nor 
any  other  court,  so  far  as  we  are  advised, 
has  ever  held  that  a  judgment  on  a  com* 
plaint,  cross-complaint,  or  complaint  in  inter- 
vention setting  up  an  independent  cause  of 
action  may  be  rendered  without  service  on 
any  necessary  party  merely  because  the  case 
in  which  it  is  filed  was  consolidated  with  an 
action  by  another  party  on  a  different  cause 
of  action  in  which  such  service  had  been 
made.  Such  a  holding  would  impinge  the 
constitutional  guaranty  of  due  process  of  law. 
This  court  has  expressly  held  that  no  juris- 
diction is  acquired  to  render  judgment  on  a 
cross-complaint  setting  up  a  mechanios'  lien 
in  the  absence  of  service  of  summons  or  copy 
of  such  cross-complaint  upon  the  defendant, 
giving  him  a  chance  to  plead.  Powell  ▼• 
Nolan,  supra. 

The  decree,  in  so  far  as  it  establishes  and 
forecloses  the  liens  in  favor  of  the  respond- 
ents Hanson,  City  Sash  k  Door  Company, 
Bass-Heuter  Paint  Company,  McHugh.  and 
Taylor  Mill  Company,  is  reversed,  and  the 
cause  is  remanded  with  directions  to  modify 
the  decree  in  accordance  with  this  opinion 
and  dismiss  their  several  complaints  and 
cross-complaints  in  intervention.  Appellants 
may  recover  their  costs. 

Morris,  C.  J.,  Fnllerton,  Chadwick,  and 
Mount,  JJ.,  concur. 


NOTE. 

The  reported  case  holds  that  in  a  suit  to 
foreclose  a  mechanic's  lien  the  owner  of  the 
property  against  which  the  lien  is  sought  to 
be  enforced  is  a  necessary  party  defendant. 
For  a  discussion  as  to  who  are  necessary  or 
proper  parties  to  an  action  to  foreclose  a 
mechanic's  lien,  see  the  note  to  Bacon  v. 
Reichelt,  reported  ante,  this  volume,  at  page 
1. 
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M eckaaics*  Idems  —  Foreeloswe  «-  Par- 
ties. 

Gomp.  St.  1910,  §  3806,  providing  that  in 
suifs  to  enforce  mechanics'  liens  the  parties 
to  the  * 'controversy"  shall  be  made  parties, 
and  thoi^e  not  made  parties  shall  not  be 
bound,  adds  practically  nothing  to  what  the 
law  would  be  without  it,  for  it  leaves  the 
matter  of  parties  to  be  determined  by  the 
court,  and  does  not  make  the  contractor  a 
necessary  or  indispensable  party  to  a  suit 
by  ono  furnishing  labor  and  materials  to  the 
contractor;  the  word  "controversy"  being  de- 
fined a»  a  dispute  arising  between  two  or 
more  persons  in  a  civil  action  at  law  or  in 
equity  or  a  proceeding  at  law. 

[See  note  at  eiid  of  this  case.] 

Riekt   to   Iiiem  —  Contraotor  Paid  in 

\Miere  a  lien  is  claimed  for  labor  per- 
formed or  materials  furnished  to  a  contractor, 
the  right  to  the  lien  or  its  enforcement  does 
not  depend  on  the  condition  of  the  accounts 
between  the  owner  and  the  contractor,  and 
the  fact  that  there  is  nothing  due  from  the 
owner  to  the  contractor  does  not  defeat  the 
lien. 

Hecessary   Parties   to   ForeoloBnre   Ao- 
tiom. 

Under  Comp.  St.  1910,  §§  3806,  3809,  3816. 
providing  that  in  suits  to  enforce  mechanics* 
liens  the  parties  to  the  controversy  shall  be 
made  parties,  and  constructive  service  may 
be  had  on  any  nonresident,  and  providing 
that,  when  the  debtor  has  been  served  by 
publication,  the  judgment,  if  for  plaintiff, 
shall  be  for  the  amount  of  the  indebtedness 
to  be  levied  out  of  the  property  charged  with 
the  lien,  and  requiring  the  contractor  to  de- 
fend an  action  to  enforce  a  lien,  and  declar- 
ing that,  pending  the  action,  the  owner  may 
withhold  from  the  contractor  the  amount  of 
monev  for  which  a  lien  is  filed,  the  contractor 
is  a  necessary  party  in  a  suit  by  a  subcon- 
tractor to  enforce  a  mechanic's  lien  in  the 
senpe  that  the  owner  may  require  that  he  be 
made  a  party,  or  by  proper  and  timely  objec- 
tion defeat  the  action  for  failure  to  make 
bim  a  party,  though  he  is  not  an  "indispensa- 
ble party,"  who  is  one  who  must  be  brought 
into  court  before  the  controversy  may  be.  de- 
termined. 

[See  note  at  end  of  this  case.] 

Same. 

The  failure  of  a  subcontractor  suing  to  en- 
force a  mechanic's  lien  to  make  the  contractor 
a  party  may  be  waived  by  the  owner. 

[See  note  at  end  of  this  case.] 


Where,  in  a  suit  to  foreclose  a  subcontrac- 
tor's lien,  the  petition  named  the  contractor 
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a  party,  but  there  was  a  failure  to  make  him 
a  party  because  of  the  insufficiency  of  con- 
structive service  on  him  while  a  nonresident, 
the  owner,  on  discovering  the  facts,  must 
raise  the  objection  of  failure  to  make  the 
contractor  a  party  by  amended  answer,  set- 
ting forth  defective  constructive  service  on 
the  contractor. 

[See  note  at  end  of  this  case.] 

On  rehearing.  For  former  opinion  see  22 
Wyo.  237,  138  Pac.  179,  Ann.  Cas.  1916D 
1041. 

Errur  to  District  Court,  Laramie  county : 
Mentzeb,  Judge. 

Action  by  John  W.  Hopper  et  al.,  plain- 
tiffs, against  Charles  Becker  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
bring  error.  The  facts  are  stated  in  the  opin- 
ion.    MoouriED. 

Burke    d    Riner    for    plaintiff    in    error, 
Charles  Becker. 
Mwion  A,  Kline  for  defendants  in  error. 

[214]  PoTTBB,  C.  J. — This  was  an  action 
brought  by  the  defendants  in  error,  John  W. 
Hopper  and  Edward  T.  Bartley,  co-partners 
doing  business  imder  the  name  of  Hopper  & 
Bartley,  to  enforce  an  alleged  mechanics'  lien 
upon  certain  real  estate  of  the  plaintiff  in 
error,  Charles  Becker,  upon  which  the  plain- 
tiff in  error,  Henry  Becker,  held  a  mortgage; 
the  lien  being  claimed  for  certain  work  per- 
formed and  materials  furnished  in  and  about 
the  construction  of  a  building,  at  the  reqttest 
of  and  for  the  firm  of  Br  ice  &  Mitchell,  the 
contractors  engaged  in  constructing  said 
building.  The  case  came  to  this  court  on 
error  for  review  of  the  judgment  entered  upon 
the  trial  of  the  action  establishing  the  lien 
for  the  sum  of  $950.27  and  costs  of  suit,  in- 
cluding $25  for  attorney's  fees.  Upon  the 
original  hearing  in  this  court  the  cause  was 
ordered  remanded  to  the  District  Court  with 
directions  to  modify  the  judgment  by  deduct- 
ing the  sum  of  $392  from  the  amount  of  the 
lien  and  striking  out  the  amount  allowed  as 
attorney's  fees,  and  as  so  modified  the  judg- 
ment was  affirmed.  (22  Wyo.  237,  Ann.  CadP 
1916D  1041,  138  Pac  179.)  The  plaintiff  in 
error,  Charles  Becker,  filed  a  petition  for  re- 
hearing, complaining  only  of  the  conclusion 
stated  in  the  opinion  that  the  plaintiffs  in 
error  as  defendants  below,  by  failing  to  raise 
the  objection  by  answer,  had  waived  the  ob- 
jection that  the  surviving  member  of  the  firm 
of  Brice  k  Mitchell,  the  original  contractors, 
had  not  been  brought  into  the  case  as  a  party 
defendant  by  proper  constructive  service.  The 
defendants  in  error  also  filed  a  petition  for 
rehearing,  alleging  error  in  the  conclusions 
of  the  court  in  three  particulars:  1.  In  hold- 
ing the  statute  allowing  an  attorney's  fee  in 
the  case  to  be  unconstitutional.     2.  In  hold- 
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ing  the  provisions  of  Chapter  68  of  the  Laws 
of  1911,  with  reference  to  the  sufficiency  of  a 
lien  [215]  statement,  inapplicable  to  this 
case.  3.  In  holding  that  the  item  of  $1,292 
was  insufficiently  described  in  the  lien  state- 
ment to  entitle  the  parties  filing  the  same  to 
a  lien.  A  rehearing  was  granted,  and  the 
cause  has  again  been  heard.  A  reconsidera- 
tion of  the  points  on  which  a  rehearing  was 
asked  has  failed  to  convince  the  court  of  any 
error  in  the  previous  decision,  and  the  writer 
hereof,  who  did  not  participate  in  that  de- 
cision, joins  the  other  members  of  the  court 
in  the  view  that  the  conclusions  stated  in 
the  former  opinion  should  be  adhered  to. 
The  questions  again  raised  by  the  petition 
of  the  defendants  in  error  are  sufficiently 
discussed  in  the  former  opinion,  and  what 
was  there  said  as  to  those  questions  will  be 
adopted  for  the  purpose  of  disposing  of  them 
upon  this  rehearing. 

In  the  petition  of  plaintiff  in  error  for  a 
rehearing  it  was  stated  that  the  objection 
that  there  was  a  defect  of  parties  through  the 
failure  to  properly  bring  the  contractor  into 
the  case  as  a  defendant  was  disposed  of  by 
the  court  on  a  ground  not  referred  to  in  brief 
or  oral  argument  or  suggested  at  the  original 
hearing,  viz.:  that  the  objection  had  been 
waived  by.  the  failure  to  raise  it  by  answer. 
The  argument  against  the  view  that  the  ob- 
jection was  so  waived  is  confined  to  a  review 
of  the  Missouri  cases  on  the  subject,  on  the 
theory  that  they  should  be  followed  here  since 
our  mechanics'  lien  statute  was  taken  from 
that  state.  And  it  is  contended  that  the  ef- 
fect of  the  Missouri  decisions  is  to  plainly  de- 
clare it  necessary  and  essential  to  a  valid 
judgment  enforcing  a  mechanics'  lien  that  the 
one  with  whom  the  contract  for  the  labor  or 
materials  was  made  bv  the  lien  claimant  be 
properly  brought  into  the  case  as  a  party  de- 
fendant, and  that  where  he  is  not  made  a 
party  the  defect  is  not  waived  by  a  failure 
to  take  the  objection  by  demurrer  or  answer. 
We  are  not  satisfied  that  such  is  clearly  the 
result  of  the  Missouri  cases,  where  the  action 
is  brought  in  a  court  of  record  governed  in 
the  matter  of  procedure  by  the  provision  of 
Mie  statute  in  that  state,  similar  to  our  own, 
to  the  effect  that  the  objection  on  the  ground 
of  a  defect  of  parties  is  waived  unless  taken 
by  demurrer  or  answer.  [216]  (Horstkotte 
V.  Menier,  50  Mo.  158;  Johnson -Frazier  Lum- 
ber Co.  V.  Schuler,  49  Mo.  App.  90.)  lii 
Horstkotte  v.  Menier,  a  case  decided  in  1872, 
the  court  said:  ''What  we  now  hold  is  that 
the  original  contractor  ought  to  be  brought 
before  the  court  as  a  co-defendant,  for  the 
purpose  of  protecting  his  own  rights  and 
those  of  the  owner.  But  if  he  is  not  so 
brought  before  the  court  at  the  proper  time, 
the  judgment  will  not  for  this  omission  be 
error  or  void.    The  objection  should  have  been 


taken  by  the  owner  by  demurrer  or  answer. 
If  he  fails  to  demur  when  the  defect  appears 
on  the  petition,  or  fails  to  set  up  the  non- 
joinder by  answer  when  it  does  not  appear  on 
the  face  of  the  petition,  he  will  be  presumed 
to  have  waived  the  objection.  (Wagn.  i^ttit. 
1014-1015,  Sees.  0,  10.)  The  defect  of  parties 
cannot  be  reached  by  way  of  instruction.'*  In 
Johnson-Frazier  Lumber  Co.  v.  Schuler,  an 
action  to  enforce  a  mechanics'  lien  originally 
brought  before  a  justice  of  the  peace,  the 
court  said:  "It  is  contended  by  the  plaintiff 
that,  although  the  appealing  defendants  had 
the  right  to  have  the  contractors,  Schuler  Si 
Muench,  made  co-defendants  and  served  with 
process,  yet,  as  that  was  not  done,  and  as 
they  took  no  steps  before  judgment  to  have 
it  done,  that  they  thereby  waived  their  right. 
It  has  been  oftentimes  decided  under  our 
practice  act  that  unless  the  objection  of  de- 
fect of  parties  to  the  record  is  made,  either 
by  demurrer  or  answer,  it  will  be  deemed 
waived.  (Gimbel  v.  Pignero,  62  Mo.  240; 
Butler  V.  Lawson,  72  Mo.  227.)  And  this 
rule  has  been  held  to  apply  in  actions  brought 
upon  mechanics'  liens  in  courts  of  record. 
(Horstkotte  v.  Menier,  50  Mo.  158;  Fruin  v. 
^litchell  Furniture  Co.  20  Mo.  App.  313.) 
But  the  statute.  Section  2047,  upon  which  the 
foregoing  rule  of  practice  is  based,  is  limited 
to  actions  in  courts  of  record,  section  2038, 
and  hence  is  not  applicable  to  actions  brought 
before  justices  of  the  peace." 

Our  attention  has  not  been  called  to  any 
decision  of.  the  supreme  court  of  Missouri 
overruling  the  case  of  Horstkotte  v.  Menier. 
But  we  are  cited  to  a  case  in  one  of  the  inter- 
mediate appellate  courts  of  that  state,  viz.: 
Steinmann  [217]  v.  Strimple,  29  Mo.  App. 
478,  wherein  the  court  distinguished  Horst- 
kotte V.  Menier  from  the  case  then  under  con- 
sideration by  stating  that  the  former  was  a 
case  where  the  lien  claimant  was  one  whose 
contract  had  been  made  with  a  sub-contract- 
or, so  that  th^  original  or  principal  contractor 
was  not  one  of  the  "parties  to  the  contract" 
within  the  "mandatory  provision"  of  the  me- 
chanics' lien  statute  that  "the  parties  to  the 
contract  shall"  be  made  parties. 

The  section  of  the  Missouri  statute  pre- 
scribing the  rule  as  to  parties  in  an  action 
to  enforce  a  mechanics'  lien  provides  that,, 
"the  parties  to  the  contract  shall,  and  all 
other  persons  interested  in  the  matter  in 
controversy  or  in  the  property  charged  \sith 
the  lien  may  be  made  parties,  but  such  as  are 
not  made  parties  shall  not  be  bound  by  any 
such  proceedings."  The  provision  that  the 
parties  to  the  contract  shall  be  made  parties 
seems  to  be  construed  by  the  courts  in  that 
state  to  refer  to  the  contract  under  which  the 
lien  claimant  furnished  the  labor  or  ma- 
terials, whether  owner,  a  contractor,  or  sub- 
contractor.    But  whatever  may  be  the  effect 
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of  the  Missouri  decisions  as  to  the  question 
of  waiver,  though  they  would  be  persuasive 
iM  authority,  they  are  not  controlling,  for  the 
reason  that  while  our  mechanics'  lien  statute, 
as  heretofore  declared  by  this  court,  appears 
to  have  been  taken  from  Missouri,  the  section 
of  our  statute  with  reference  to  parties  in  an 
action  to  enforce  the  lien  is  not  the  same  as 
the  corresponding  section  of  the  Missouri 
statute,  but  instead  of  the  provision  that 
''the  parties  to  the  contract''  shall  be  made 
parties,  it  is  declared  by  our  statute  that  "the 
parties  to  the  controversy  shall  ...  be 
made  parties."  (Comp.  Stat.  1910,  Sec. 
3806.)  The  entire  section  reads  as  fol- 
lows: 

"In  all  suits  under  this  chapter  the  parties 
to  the  controversy  shall,  and  all  other  persons 
interested  in  the  matter  in  controversy,  and 
in  the  property  charged  in  the  lien,  may  be 
made  parties,  but  such  as  are  not  made 
parties  shall  not  be  bound  by  any  such  pro- 
ceeding, and  constructive  service  may  be  had 
upon  any  defendant  in  suits  brought  under 
this  chapter  who  may  be  non-residents  of  the 
state  and  cannot  [218]  be  personally  served 
with  the  summons  within  the  state  in  the 
same  manner  as  constructive  service  is  had  in 
other  ca^es  at  law." 

The  provision  for  constructive  service  was 
added  by  a  re-enactment  of  the  section  in 
1886.  (Laws  1880,  Ch.  25,  Sec.  4. )  Other- 
wise the  section  remains  as  originally  enacted 
in  1877.  (Laws  1877,  p.  79.)  It  is  argiied 
that  while  our  statute  requires  that  "parties 
to  the  controversy"  shall  be  made  parties,  in- 
stead of  parties  to  the  contract,  the  provision 
is  even  broader  than  that  of  the  Missouri 
statute,  and  must  be  held  to  include  the 
parties  to  the  contract.  If  that  be  conceded, 
we  would  still  not  be  bound  by  the  Missouri 
decisions  construing  the  provision  of  their 
statute  that  **the  parties  to  the  contract" 
shall  be  made  parties,  for  our  legislature  did 
not  adopt  that  provision. 

It  is  unnecessary,  therefore,  to  consider  the 
comparative  meaning  and  effect  of  the  two 
statutes.  But  we  are  to  ascertain  whether 
the  provision  of  our  statute  that  "the  par- 
ties to  the  controversy"  shall  be  made  parties 
to  a  suit  brought  to  enforce  a  mechanics'  lien 
requires  that  the  contractor  shall  be  made  a 
party  to  authorize  a  judgment  foreclosing  the 
lien.  "Controversy"  is  defined  as  "a  dispute 
arising  between  two  or  more  persons."  (1 
Bouvier's  Law  Diet.:  7  Encv.  L.  (2d  ed.) 
458.)  "A  dispute;  a  disputed  question;  a 
dispute  arising  between  two  or  more  persons ; 
a  law  suit;  a  suit  at  law;  a  civil  action  or 
proceeding  at  law."  (9  Cyc.  813-814.)  "A 
dispute  between  two  or  more  persons;  a  civil 
action,  or  suit,  either  at  law  or  in  equity." 
(1  Rapalje  ft  Lawrence's  Law  Diet.)  It  is 
apparent  that   in   the  provision   under  con- 


sideration the  word  is  not  used  in  the  sense  of 
a  suit,  for  that  would  make  the  provision 
read  that  in  all  suits  the  parties  to  the  suit 
shall  be  made  parties,  which  would  be  with- 
out practical  meaning.     It  is  rather  to  be 
understood  as  referring  to  the  dispute,  or  the 
disputed  question;  so  that  its  only  force  and 
effect  would  seem  to  be  that  the  parties  be- 
tween whom  the  dispute  has  arisen  shall  be 
made    parties.      And    that,    taken    literally, 
might  exclude  the  contractor  where  there  is 
no  dispute  between  [219]  him  and  the  lien 
claimant.    But  if  a  personal  judgment  should 
be  sought  against  the  contractor  it  is  clear 
that  for  that  purpose  it  would  be  necessary  to 
make  him  a  party,  although  he  might  not  dis- 
pute the  account.    And  the  owner  might  not 
dispute  the  amount  claimed  or  the  right  of 
the  claimant  to  a  lien,  in  the  sense  of  denying 
the  alleged  indebtedness  or  the  right  to  a 
lien,   though    requiring   before   making    pay- 
ment, if  only  for  his  own  protection,  that  a 
suit  be  brought  and  judgment  obtained  estab- 
lishing the  amount  due  and  the  lien.    Mani- 
festly, to  apply  this  provision  of  the  statute 
as  to  parties  there  must  be  some  criterion  for 
determing    what     constitutes     the     "contro- 
versy" or  dispute.     We  think  that  criterion, 
at  the  outset  at  least,  is  the  petition,  and 
that  in   its  averments  and  prayer,  showing 
the  cause  of  action  and  the  relief  sought,  the 
"controversy"  is  to  be  found  disclosed.    If  we 
are  right  in  this  interpretation  of  the  pro- 
vision, and  we  see  no  reason  to  doubt  it,  the 
provision  adds  practically  nothing  to  what 
the  law  would  be  without  it,  for  it  does  not 
prescribe  or  define  who  shall   constitute  or 
be  deemed  to  be  the  parties  to  the  contro- 
versy, but  leaves  that  matter  to  be  determined 
by  the  court,  in  the  same  manner  as  though 
the  provision  had  been  omitted  from  the  stat- 
ute.    It  certainly  has  no  greater  effect  than 
if  it  had  declared  that  the  neoesMry  parties 
to  the  controversy,  or  the  parties  necessary 
to  the  granting  of  the  relief,  shall  be  made 
parties  to  the  suit.    Had  either  phrase  been 
used  the  provision  would  still  be  lacking  in 
a  definition  of  the  term  or  words  employed 
to  designate  the  persons  required  to  be  made 
parties  that  could  aid   the  court  in  deter- 
mining  in   any    case   who   are   or   who    are 
not  necessary  parties  to  such  a  suit.     Clear- 
ly, therefore,  in  our  opinion,  this  statutory 
provision  affords  no  ground  for  holding  that 
the  contractor  is  such  a  necessary  and  in- 
dispensable party  to  the  suit  that  no  judg- 
ment can  be  rendered  establishing  and  fore- 
closing the  lien  unless  he  is  made  a  party, 
or  that  the  failure  to  make  him  a  party  can- 
not be  waived  by  the  owner. 

Where  the  lien  is  claimed  for  labor  per- 
formed for  or  materials  furnished  to  a  con- 
tractor the  right  to  the  lien  or  [220]  its  en- 
forcement does  not  depend  in  this  state  upon 
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the  condition  of  the  accounts  between  the 
owner  and  contractor.  The  fact  that  there 
is  nothing  due  from  the  owner  to  the  con- 
tractor will  not  defeat  the  lien  of  such  a 
claimant.  Hence  there  is  not  the  same  reason 
for  making  the  contractor  a  party  as  under 
statutes  limiting  the  lien  of  a  sub-contractor, 
laborer  or  materialman  to  the  amount  due 
from  the  owner  to  the  original  contractor,  or 
requiring  that  before  the  lien  can  be  estab- 
lished the  state  of  the  accounts  between  the 
owner  and  contractor  shall  be  adjudicated. 
But  it  is  provided  by  our  statute  (Comp. 
Stat.  1010,  Sec.  3816)  as  follows: 

**In  cases  where  a  lien  shall  be  filed  under 
the  provisions  of  this  chapter,  by  any  person 
other  than  a  contractor,  it  shall  be  the  duty 
of  the  contractor  to  defend  any  action  brought 
thereon  at  his  own  expense,  and  during  the 
pendency  of  such  action  the  owner  or  agent 
may  withhold  from  the  contractor  the  amount 
of  money  for  which  said  lien  shall  be  filed, 
and  in  case  of  judgment  being  rendered 
against  the  owner  or  his  property  upon  the 
lien,  he  shall  be  entitled  to  deduct  from  any 
amount  due  by  him  to  the  contractor  the 
amount  of  such  judgment  and  costs,  and  if 
he  shall  have  settled  in  full  with  the  con- 
tractor he  shall  be  entitled  to  recover  back 
from  the  contractor  any  amount  so  paid  by 
the  owner  for  which  the  contractor  was  origi- 
nally liable." 

The  provisions  of  this  section  were  evident- 
ly incorporated  in  the  statute  for  the  owner's 
protection,  and  to  accomplish  the  full  pur- 
pose thereof  the  owner  has  a  clear  right  to 
insist  that  the  contractor  be  made  a  party,  if 
possible,  80  that  he  may  be  bound  by  the  judg- 
ment. While  no  personal  judgment  can  be 
rendered  against  the  contractor  in  such  a 
suit  unless  there  has  been  service  of  summons 
upon  him  within  the  state,  he  may  neverthe- 
less, if  a  non>resident  of  the  state,  be  brought 
in  as  a  party,  for  the  statute  has  provided 
for  constructive  service  in  such  a  case.  (Sec. 
3806.)  And  by  section  3809  it  is  provided 
that  if  the  debtor  has  not  been  personally 
ser\*ed  with  process  according  to  law,  but  has 
[221]  been  lawfully  notified  by  publication, 
the  judgment,  if  for  the  plaintiff,  shall  be 
that  he  recover  the  amount  of  the  indebted- 
ness found  to  be  due  and  the  costs  of  suit,  to 
be  levied  out  of  the  property  charged  with 
the  lien.  We  have  no  doubt,  therefore,  that 
the  contractor  ought  to  be  made  a  party,  and 
is  a  necessary  party  to  the  suit  in  the  sense 
that  the  owner  may  require  that  he  be  made 
a  party,  or  by  proper  and  timely  objection 
may  defeat  the  action  for  a  failure  to  make 
him  a  party.  But  such  failure  to  make  the 
contractor  a  party  may  be  waived  by  the 
owner,  for  he  is  not,  in  our  opinion,  an  in« 
dispensable  party  to  the  rendition  of  a  valid 
judgment  establishing  and  foreclosing  the 
lien. 


The  terms  ''necessary"  and  "indispensable** 
as  applied  to  parties  to  a  auit  are  often  used 
without  distinction  or  aa  meaning  the  same 
thing,  but  such  custom  ought  not,  we  think, 
to  be  taken  as  implying  that  all  so-called 
necessary  parties  are  equally  indispensable  to 
a  valid  determination  of  the  suit  upon  the 
issues  between  the  parties  before  the  court. 
"Indispensable"  parties  are  of  course  "neces- 
sary" parties,  but  some  parties  are  necessary 
only  in  a  limited  sense,  as  where  their  pres- 
ence may  be  required  for  the  protection  of 
some  other  party  to  the  suit,  or  to  save  fur- 
ther litigation,  though  the  distinction  is  per- 
haps not  of  much  importance  except  when 
applying  the  rule  as  to  waiver.  Referring  to 
the  i-ules  in  equity  upon  the  subject,  the  Su- 
preme Court  of  the  United  States  has  classi- 
fied parties  as  follows:  "1.  Formal  parties. 
2.  Persons  having  an  interest  in  the  contro- 
versy, and  who  ought  to  be  made  parties,  in 
order  that  the  court  may  act  on  that  rule 
which  requires  it  to  decide  on,  and  finally  de- 
termine the  entire  cont rovers v,  and  do  com- 
plete  justice  by  adjusting  all  the  rights  in- 
volved in  it,  These  persons  are  commonly 
termed  necessary  parties;  but  if  their  inter- 
ests are  separable  from  those  of  the  parties 
before  the  court,  so  that  the  court  can  pro- 
ceed to  a  decree,  and  do  complete  and  final 
justice,  without  affecting  other  persons  not 
before  the  court  the  latter  are  not  indispens- 
able parties.  3.  Persons  who  not  only  have 
an  interest  in  the  controversy,  but  an  interest 
of  such  a  nature  that  a  [222]  final  decree 
cannot  be  made  without  either  affecting  that 
interest  or  leaving  the  controversy  in  such  a 
condition  that  its  final  determination  mav  be 
wholly  inconsistent  with  equity  and  good 
conscience."  (Shields  v.  Barrow,  17  How. 
130,  15  U.  S.  (L.  ed.)   158.) 

That  these  three  classes  of  parties  clearly 
exist  is  conceded  by  the  author  of  the  article 
on  the  subject  in  the  Encyclopedia  of  Plead- 
ing and  Practice,  though  it  is  said   therein 
that  the  terminology  seems  to  be  inapt  and 
misleading,  since  the  definition  between  "in- 
dispensable" and  "necessary"  is  not  readily 
apparent,     and     the    two    terms    are     used 
synonymously  in  a  majority  of  the  decisions. 
Therefore,    in    that   article    the    two    chihses 
designated  by  the  Supreme  Court  as  "formal" 
and  as  "necessary"  parties  are  treated  as  sub- 
divisions of  the  class  designated  as  "proper 
but   not   indifipensable"   parties,   and   named 
respectively  as  "formal  or  nominal  parties" 
and  "parties  with  separable  interests."    And, 
referring    to    the    latter    class    it    is    said: 
"Parties  who  are  proper  but  not  indispen- 
sable  include   all    persons  who  have   an   in- 
terest  in  the   controversy,   but  whose  inter- 
('sts  are  separable  from  those  of  the  parties 
before    the   court    and   will   not   be   directly 
and   necessarily  affected   by  a  decree  whick 
does  full  justice  between  them  and  is  com* 
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fonnable  to  equity  and  good  conscience.  The 
elass  eorresponds  to  the  class  designated 
'necessary  parties'  in  the  classification  adopt- 
ed by  the  United  States  Supreme  Court." 
(16  Enc.  PL  &  Pr.  610-611,  651,  653.)  How- 
ever, it  is  said  (page  614)  that  the  term 
'^necessary"  parties  ''includes  persons  who, 
whili^  not  necessary  or  indispensable  on  ac- 
count of  their  own  interest,  yet  are  so  con- 
nected with  the  subjeet-matter  of  the  contro- 
versy that  it  is  necessary  to  have  them  before 
the  court  for  the  proper  protection  of  those 
whom  the  decree  will  necessarily  and  directly 
affect;"  and  (page  690)  that  "where  the 
parties  omitted  are  necessary  only  for  the 
purpose  of  protecting  the  defendant  from 
further  litigation,  the  court  may,  in  its  dis- 
cretion, disregard  the  objection  if  first  raised 
at  the  hearing,''  following  a  statement  of  the 
general  rule  that  the  non-joinder  of  proper 
but  not  indispensable  parties  [223]  must  be 
raised  by  plea,  answer,  or  demurrer,  and  if 
not  80  raised  the  defect  is  waived  and  not 
available  at  the  hearing.  This  is  to  be  under- 
stood, because  of  the  classification  employed 
in  the  article,  as  referring  to  all  who  are  not 
indispensable  parties.  Whatever  may  be  the 
appropriate  classification  of  parties  in  stat- 
ing the  general  rules  on  the  subject,  it  is  clear 
that  there  may  be  persons  who  are  not  indis- 
pensable but  who  ought  to  be  made  parties, 
so  that  where  that  has  not  been  done  the  de- 
fendant may  object,  or  may  waive  the  defect 
by  failing  to  object  on  that  ground.  Of  course 
no  person,  whether  a  necessary  or  only  a 
proper  party,  will  be  bound  by  a  judgment  in 
an  action  in  which  he  was  not  a  party.  If 
the  owner  of  the  property  is  not  made  a  party 
in  an  action  to  enforce  a  mechanics'  lien  no 
judgment  can  be  rendered  which  will  bind  him 
or  the  property;  and  likewise  if  the  contrac- 
tor for  whom  the  labor  was  performed  or  tlie 
materials  furnished  is  not  made  a  party,  he 
will  not  be  bound  by  the  judgment.  In  the 
case  of  Reformed  Presbyterian  Church  v. 
Nelson,  36  Ohio  St.  638,  it  is  said:  'The 
proposition  that,  where  no  objection  is  made 
bv  demurrer  or  answer  on  account  of  the  de- 
feet  of  parties,  the  objection  is  to  be  deemed 
as  waived,  applies  only  in  cases  where  it  is 
competent  for  the  party  pleading  to  waive 
the  objection."  The  contractor  would  not  be 
competent  to  waive  the  objection  that  the 
owner  was  not  made  a  party,  so  as  to  au- 
thorize a  judgment  enforcing  a  lien  upon  the 
property,  but  he  might  waive  the  objec- 
tion so  as  to  permit  a  valid  personal 
judgment  to  be  rendered  against  himself  for 
the  amount  of  the  indebtedness.  So  the  own- 
er, in  our  oT)inion,  is  clearly  competent  to 
waive  the  objection  that  the  contractor  or 
other  subordinate  who  procured  the  labor 
or  materials  is  not  made  a  party,  so  far  as 
to   permit  a  valid  judgment  to  be  entered 
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foreclosing  the  lien.  But  the  fact  of  such 
waiver  will  not  justify  a  personal  judgment 
against  the  contractor. 

As  shown  above,  the  statute  does  not  re- 
quire that  a  personal  judgment  be  recovered 
against  the  contractor  as  a  prerequisite  to 
the  enforcement  of  the  lien:  And  the  fact 
that  he  is  the  debtor  does  not  make  him  an 
indispensable  party  [224]  to  the  suit  to  en- 
force the  lien.  His  position  in  that  respect 
is,  it  seems  to  us,  analogous  to  a  mortgagor 
who  has  disposed  of  all  his  interest  in  the 
mortgaged  property.  Notwithstanding  that 
such  mortgagor  remains  the  debtor,  and  the 
only  one  personally  liable,  he  is  not  regarded 
as  an  indispensable  or  necessary  party  to  a 
suit  to  foreclose  the  mortgage,  where  no 
personal  judgment  is  sought  against  him. 
''A  necessary  party"  in  a  foreclosure  suit  "is 
one  whose  presence  before  the  court  is  in- 
dispensable to  the  rendering  of  a  judgment 
which  shall  have  any  effect  upon  the  prop- 
erty; without  wliom  the  court  might  proper- 
ly refuse  to  proceed,  because  its  decree  would 
be  practically  nugatory.  The  person  who  in 
this  sense  is  a  necessary  party  defendant  is 
the  owner  of  the  equity  of  redemption."  (2 
Jones  on  Mort.  sec.  1394.)  It  is  further  said 
in  the  section  cited:  "To  obtain  a  judgment 
for  any  deficiency  there  may  be  after  the  sale, 
the  debtor  and  any  other  person  who  may 
have  assumed  the  debt  are  necessary  parties; 
but  as  the  primary  object  of  the  suit  is  to 
divest  the  title  of  the  holder  of  the  equity 
of  redemption,  and  of  others  interested  in  it, 
and  to  transfer  this  by  sale  to  a  purchaseV, 
the  fact  that  one  is  personally  liable  for  the 
debt  makes  him  a  proper  party,  but  not  in 
the  general  use  of  the  term  a  necessary  one." 
And  in  section  1402,  it  is  said  that  "The 
mortgagor,  if  he  remains  the  owner  of  the 
equity  of  redemption,  is  a  necessary  party  to 
a  foreclosure  suit,  because  without  his  pres- 
ence the  primary  object  of  the  suit,  a  decree 
of  foreclosure  or  sale,  cannot  be  obtained. 
Even  if  he  has  wholly  parted  with  his  inter- 
est in  the  premises  he  should  be  made  a  party 
to  the  bill  if  a  judgment  is  sought  against 
him  for  any  deficiency  of  the  debt  that  may 
remain  after  applying  to  it  the  proceeds  of 
the  sale.  Therefore,  where  the  laws  provide 
for  a  judgment  for  such  deficiency  he  is  al- 
ways a  proper  party,  though  not  a  necessary 
one,  after  he  has  conveyed  his  interest,  so  far 
as  effecting  a  complete  foreclosure  of  the 
equity  of  redemption  is  concerned.  If  no 
personal  judgment  is  sought  against  the 
mortgagor,  or  none  can  be  had,  he  should  not 
be  made  a  party  to  the  bill  after  he  has 
ceased  to  have  any  interest  in  [225]  the  sub- 
ject of  the  mortgage."  (See  also  27  Cyc. 
1672;  Boutwell  v.  Steiner,  84  Ala.  307,  4  So. 
184;  5  Am.  SL  Rep.  375;  Goodenow  v.  Ewer, 
16    Cal.    461,    76    Am.    Dec.    540;    Coney    v 
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VVindiell,  116  U.  S.  227,  6  S.  Ct.  366,  29  U.  S. 
(L.  ed.)  610;  Ayres  v.  Wiswall,  112  U.  S. 
187,  5  S.  Ct.  90,  28  U.  S.  (L.  ed.)  693.) 

The  following  cases  support  the  view  above 
expressed  that  the  rule  as  to  waiver  of  a  de- 
fect of  parties  applies  in  a  suit  brought  to 
enforce  a  mechanics'  lien,  where  the  con- 
tractor has  not  been  made  a  party.  27  Gyc. 
346,  358;  Osborn  v.  Logus,  28  Ore.  302,  306, 
37  Pac.  466,  38  Pac.  190,  42  Pac  997 ;  North- 
western Cement,  etc.  Pavement  Co.  v.  Nor- 
wegian-Danish Evangelical  Lutheran  Augs- 
burg Seminary,  43  Minn.  449,  45  N.  W. 
808;  Frederickson  v.  Riebsam,  72  Wis.  587, 
40  N.  W.  601;  Eberle  v.  Drennan,  40  Okla. 
59,  136  Pac.  162,  51  L.R.A.(N.S.)  68;  Lut- 
trell  v.  Knoxville,  etc.  R.  Co.  119  Tenn.  492, 
105  8.  W.  565,  123  Am.  St.  Rep.  737 ;  Duig- 
nau  V.  Montana  Club,  16  Mont.  189,  40  Pac. 
2J»4. 

It  is,  however,  argued  that  the  statute  re- 
quiring the  objection  to  be  taken  by  demurrer 
or  answer  should  not  be  held  applicable, 
where  the  contractor  is  named  in  the  petition 
as  a  party  defendant,  and  the  failure  to  bring 
him  in  as  a  party  results  from  a  defective 
service  by  publication.  It  is  contended  that 
in  such  a  case  the  objection  is  sufficiently 
raised  by  a  motion  to  dismiss,  though  made 
during  the  trial,  as  in  the  case  at  bar.  Wo 
cannot  agree  with  this  contention.  The  argu- 
ment that  the  defendant  may  not,  under  such 
circumstances,  be  sufficiently  advised  to  raise 
the  objection  by  answer,  since  the  defect  may 
not  be  apparent  when  the  answer  is  due,  is 
unsound,  for  the  reason  that  it  ignores  the 
statutory  provisions  permitting  amendments 
to  pleadings.  In  Gilland  v.  Union  Pac.  R.  Co. 
6  Wyo.  186,  43  Pac.  608,  where  it  was  sought 
to  raise  the  question  of  defect  of  parties  by 
an  instruction  to  the  jury,  and  a  motion  was 
made  after  verdict  to  amend  the  answer  by 
adding  the  defense  of  a  defect  of  parties,  so 
as  to  conform  the  pleadings  to  the  proof,  it 
was  said  by  this  court  that,  *'when  the  testi- 
mony of  the  plaintiff  disclosed  the  facts  upon 
which  the  defendant  was  [226]  willing  to 
rely  and  maintain  its  proposition,  the  objec- 
tion should  have  been  made  at  that  time,  and 
application  then  made  to  amend  its  answer 
upon  trial,  setting  forth  the  facts  constitut- 
ing the  alleged  defect  of  parties.''  And  in 
Mau  V.  Stoner,  15  Wyo.  109,  87  Pac  434,  89 
Pac.  466,  the  allowance  of  an  amendment  to 
the  answer  at  the  close  of  plaintiffs  evidence 
alleging  a  misjoinder  of  parties  defendant 
was  held  proper,  upon  a  showing  that  the 
amendatory  facts  were  unknown  to  the  de- 
fendants prior  to  the  time  when  the  plaintiff 
rested  his  ease. 

If  it  did  not  appear  until  the  time  of  the 
trial,  or  during  the  trial,  that  the  attempted 
service  by  publication  was  defective,  the  de- 
fendants might  then  have  applied  for  leare 


to  amend  their  answer  bo  as  to  set  up  the  de- 
fense. As  to  all  but  one  of  the  objections 
urged  against  the  sufficiency  of  the  construc- 
tive service  the  facts  were  shown  by  the  files 
of  the  case  before  the  answer  of  either  de- 
fendant was  filed.  It  appears  that  the  peti- 
tion was  filed  March  11,  1911,  and  thai  sum- 
mons was  issued  on  that  date,  which  was 
afterwards  returned  showing  personal  service 
upon  Charles  Becker  and  Henry  Becker,  and 
that  Brice  was  not  found  within  the  county. 
On  March  16,  1911,  an  affidavit  for  pubH- 
cation  was  filed,  and  thereupon  publication 
was  made  for  service  upon  Brice  in  a  daily 
paper  for  the  requisite  number  of  weeks. 
Proof  of  the  publication  was  filed  November 
2,  1911,  but  the  proof  was  defective  for  the 
reason  that  the  affidavit  was  insufficient  in 
that  it  was  not  properly  sworn  to.  After 
some  preliminary  motions  had  been  made  and 
the  plaintiffs  had  been  permitted  to  amend 
the  petition  by  striking  out  the  prayer  for 
personal  judgment  against  Brice,  and  an 
averment  supporting  that  prayer,  a  general 
demurrer  was  filed  on  November  4,  1911. 
Tliat  being  disposed  of  and  the  petition  being 
again  amended,  it  appears  that  the  answer 
was  filed  on  December  23,  1911.  The  trial  ap- 
pears to  have  occurred  on  March  13  and  14, 
1913.  A  motion  was  made  at  the  close  of  .the 
evidence  for  the  plaintiffs  to  dismiss  the  case 
so  far  as  the  attempted  enforcement  of  a  lien 
is  concerned  upon  the  ground  that  Brioe,  the 
surviving  member  ol  [227]  the  firm  of  con- 
tractors, had  not  been  brought  into  the  case 
as  a  party  and  had  not  voluntarily  appeared 
therein;  it  being  alleged  in  the  motion  that 
said  Brice  had  not  been  served  personally 
with  summons,  that  proper  constructive  or 
other  service  had  not  been  made  upon  him, 
and  that  the  pretended  proof  of  publication 
filed  in  the  case  was  void.  Thereupon,  it  ap- 
pears, that  by  leave  of  court  over  the  objec- 
tion of  the  defendants  another  or  amended 
proof  of  publication  was  filed. 

As  shown  above,  the  defective  proof  of 
publication  had  been  on  the  files  since  Novem- 
ber 2,  1911.  An  objection  based  on  that  de- 
fect or  any  infirmity  in  the  publication  itself 
might,  therefore,  have  been  presented  by  the 
answer  filed  several  weeks  later.  One  objec- 
tion urged  against  the  sufficiency  of  the  serv- 
ice is  based  upon  the  provision  of  Section 
4367,  Comp.  Stat.  1910,  requiring  that  where 
the  residence  of  a  defendant  to  be  served  by 
publication  is  unknown,  so  that  a  copy  of  the 
publication  cannot  be  mailed  to  him  directed 
to  his  residence  named  therein,  immediately 
after  the  first  publication,  the  party  who 
makes  the  service,  his  agent  or  attorney,  shall 
before  the  hearing  make  and  file  an  affida,vit 
that  tiie  residence  of  the  defendant  is  un- 
known, and  cannot  with  reasonable  diligence 
be  ascertained.    The  affidavit  for  publication 
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which  must  precede  the  service  by  publi> 
cation,  and  was  filed  in  this  case  at  the  proper 
time,  is  required  to  show  that  service  of  sum- 
mons cannot  be  made  within  this  state  upon 
the  defendant  to  be  served,  and  that  the  case 
is  one  in  which  service  by  publication  is 
authorized.  (Id.  Sec.  4368.)  Such  affidavit 
in  this  case  stated  among  other  things  that 
the  ^'present  residence"  of  the  defendant, 
George  R.  Brice,  was  unknown,  and  the  notice 
was  directed  to  the  said  defendant  as  one 
'"whose  present  address  is  unknown."  But  it 
does  not  appear  that  any  affidavit  was  filed 
before  the  hearing  or  at  any  time,  that  the 
residence  of  the  defendant  cannot  with 
reasonable  diligence  be  ascertained,  as  re- 
quired by  Section  4367.  The  fact  that  no 
such  affidavit  had  been  filed  might  have  been 
known  to  the  defendants  at  the  time  of  the 
commencement  of  the  hearing,  and  clearly 
[228]  was  known  to  them  when  the  plaintiffs 
had  closed  their  evidence  and  the  motion  to 
dismiss  was  made.  And  an  application  could 
have  been  made  when  the  fact  first  came  to 
the  knowledge  of  defendants  to  amend  the 
answer  so  as  to  set  up  the  defense. 

We  do  not  wish  to  be  understood  as  conced- 
ing that  the  service  upon  Brice  was  insuf- 
ficient. The  trial  court  found  that  there  had 
been  due  and  sufficient  service  upon  him  by 
publication,  and  his  default  was  entered,  on 
motion  of  counsel  for  plaintiffs,  when  the 
parties  announced  themselves  ready  for  trial. 
We  find  it  unnecessary  to  consider  the  ques- 
tion, having  concluded  that  the  objection  on 
the  ground  of  defect  of  parties  was  waived. 

The  judgment  will  be  modified  as  directed 
in  the  former  opinion,  and  as  so  modified  af- 
firmed, and  the  cause  will  be  remanded  ac- 
cordingly. 

Beard  and  Scott,  JJ.,  concur. 


NOTE. 

In  the  reported  case  it  is  held  that  in  an 
action  to  foreclose  a  mechanic's  lien  the  origi- 
nal or  principal  contractor  is  a  necessary  but 
not  an  indispensable  party  defendant.  For 
a  comprehensive  discussion  as  to  who  are 
necessary  or  proper  parties  to  an  action  to 
foreclose  a  mechanic's  lien  see  the  note  to 
Bacon  v.  Reichelt,  reported  ante,  this  volume, 
at  page  L  * 
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Kentucky  Court  of  Appeals — December  15, 

1916. 


173  Ky.  1;  ISO  S.  W.  1136, 


Master  amd  Serramt  —  Federal  Em- 
ployera*  Xtiabillty  Act  —  Exiatenoe  of 
RelatioM. 

Tlie  federal  employers'  liability  act  (Act 
April  22,  1908,  c.  149,  36  Stat.  66  [Fed.  St. 
Ann.  1909  Supp.  p.  584])  has  no  application 
to  an  employee  who  incurs  an  injury  while 
not  engaged  in  interstate  commerce,  or  an 
injury  incurred  by  a  person  who  is  not  an 
employee  of  the  railroad  at  the  time. 

[See  note  at  end  of  this  case.] 

Same. 

The  relation  of  master  and  servant  must  be 
based  upon  a  contract,  either  express  or  im- 
plied, 'and  the  terms  and  conditions  of  the 
contract  must,  in  a  large  measure,  be  looked 
to,  to  determine  the  duties  which  each  owes 
to  the  other,  so  that  it  may  be  ascertained 
what  acts  of  the  employer  may  or  may  not 
constitute  negligence,  as  applied  to  the  em- 
ployee. 

[See  note  at  end  of  this  case.] 

Same. 

A  ^'student"  fireman,  who  receives  no  wages 
or  other  return,  except  information,  for  his 
services,  performed  by  Virtue  of  a  permit 
authorizing  him  to  ride  on  the  engine  only 
of  defendant's  trains  at  his  pleasure,  although 
an  employee  and  entitled  to  a  reasonably  safe 
place  to  work  in  places  where  he  must  neces- 
sarily be  while  performing  the  duties  con- 
templated by  the  arrangement,  is  not  an 
"employee"  within  the  federal  employers' 
liability  act,  when  killed  in  a  rear-end  colli- 
sion while  in  the  caboose  after  having  aban- 
doned his  duties  temporarily. 

[See  note  at  end  of  this  case.] 

AotioM  nnder  Federal  Act  —  Review  *- 
Scope  of  Deoiaion  —  Rickta  at  Com- 


Where  the  only  question  before  the  court 
on  an  appeal  from  an  action  under  the  Fed- 
eral Employers'  Liability  Act  April  22,  1908, 
c.  149.  35  Stat.  65  (Fed.  St.  Ann.  1909  Supp. 
p.  584),  was  whether  an  employee  was  en- 
gaged in  interstate  commerce  when  killed, 
which  was  decided  adversely,  it  is  not  neces- 
sary to  decide  whether  a  common-law  right 
of  action  eocisted. 

Rea  Judicata  —  Aetioa  nmder  Federal 
Employers'  I4ability  Act  —  Effect  on 
Other  Remedy. 

The  decision  on  appeal  that  decedent's  ad- 
ministrator had  no  right  of  action  for  dece- 
dent's death  under  the  federal  employers' 
liability  act  does  not  preclude  his  seeking 
remedy  under  state  law  if  he  has  any. 
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Appeal  from  Circuit  CJoiirt,  Floyd  county. 

Action  by  Mack  Harmon's  administrator, 
plaintiff,  against  Chesapeake  and  Ohio  Rail- 
way Company,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    REVEBSia). 

Harki^a  d  Harkins,  Worihington,  Cochran 
d  Browning  and  F.  T.  D.  Wallace  for  ap- 
pellant. 

May  d  May  for  appellee. 

[2]  HuBT,  J. — ^Tliis  action  was  instituted, 
under  the  federal  employers'  liability  act 
(Fed.  St.  Ann.  1900  Supp.  p.  584),  by  the 
administrator  of  the  estate  of  Mack  Harmon, 
deceased,  against  the  Chesapeake  k  Ohio  Rail- 
way Company  to  recover  the  damages  suffered 
by  the  estate  of  Harmon  on  account  of  his 
death,  which  it  was  alleged  was  caused  by  the 
negligence  of  the  employees  of  the  appellant, 
railroad  company.  At  the  time  of  his  death, 
the  decedent  was  riding  in  the  caboose  of  a 
freight  train  of  the  appellant,  which  was 
called  train  No.  81,  and  consisted  of  forty- 
eight  cars  and  was  proceeding  from  Shelby, 
Kentucky,  to  Russell,  over  appellant's  track. 
Just  as  this  train  was  passing  over  Bur- 
naugh's  Hill,  another  freight  train  of  the 
appellant,  known  as  train  No.  83,  which  was 
proceeding  in  the  same  direction,  overtook 
and  collided  with  the  rear  of  train  No.  81; 
crushed  into  pieces  the  caboose,  and  instantly 
killed  the  decedent.  The  action  for  damages 
was  based  upon  the  allegations  that  the  ap- 
pellant was  engaged  in  interstate  commerce, 
and  that  decedent  was  an  employee  of  the 
appellant,  and,  also  engaged  in  appellant's 
business  of  interstate  commerce  at  the  time 
of  his  death,  and  that  tlie  proximate  cause 
of  his  death  was  the  negligence* of  appellant's 
servants,  in  negligently  permitting  and  caus- 
ing the  collision  of  the  trains.  The  appel- 
lant, by  its  answer,  denied  that  it  was  en- 
gaged in  interstate  commerce,  at  the  time 
and  place  of  the  injury,  to  decedent,  and, 
further  denied,  that  decedent  was  an  em- 
ployee of  it,  or  was  engaged  in  assisting  it  in 
interstate  commerce,  and  that  his  death  arose 
from  a  risk,  which  he  assumed,  and  further, 
that  he  was  contributorily  [3]  negligent. 
The  affirmative  averments  of  the  answer  were 
denied  by  a  reply.  The  trial  in  the  Floyd 
circuit  court  resulted  in  a  verdict  of  the  jury 
and  a  judgment  of  the  court  in  favor  of  the 
appellee.  The  appellant  filed  grounds  for  a 
new  trial  and  entered  a  motion  to  'set  aside 
the  verdict  of  the  jury  and  judgment  of  the 
court,  but  its  motion  was  overruled  and 
hence  this  appeal. 

It  seems  to  be  conceded,  that  each  of  the 
trains  and  the  crews,  in  charge  of  them, 
were,  at  the  time  of  the  collision,  engaged  in 


interstate  commerce,  and  that  the  collision 
was  caused  by  the  negligence  of  one  or  both 
of  the  crews  of  the  trains,  but  it  is  seriously 
insisted  for  the  appellant,  that  the  decedent, 
at  the  time  of  his  death,  was  not  an  employee 
of  it  and  was  not  engaged  in  interstate  com- 
merce, and  that,  if  he  was  an  employee,  he 
was  not,  at  the  time  of  his  death,  engaged  in 
any  duty,  which  was  within  the  scope  of  his 
employment ;  that  it  owed  him  no  duty  at  the 
time  and  place  of  his  death,  and  hence,  the 
court  should  have  sustained  its  motion  made 
at  the  conclusion  of  all  of  the  evidence  to 
direct  a  verdict  in  its  favor. 

The  act  of  Congress,  under  which  the  action 
was  instituted,  deals  only  with  the  liability 
of  a  railroad  engaged  in  interstate  commerce 
for  injuries  sustained  by  its  employees  while, 
also,  engaged  in  such  commerce.  It  has  no 
application  to  an  employee,  who  incurs  an 
injury,  while  not  engaged  in  interstate  com- 
merce, or  an  injury  incurred  by  a  person, 
who  is  not  an  employee  of  a  railroad  com- 
pany at  the  time.  The  admitted  facts  and 
such  as  are  proven  by  the  uncontradicted 
evidence,  upon  which  it  must  be  determined, 
as  a  matter  of  law,  whether  the  decedent  was 
an  employee  of  appellant  within  the  meaning 
of  the  federal  employers'  liability  act,  are 
substantially  as  follows: 

The  decedent  resided  at  Prestonsburg,  and 
in  December,  1913,  was  employed  by  appel- 
lant as  an  engine  watchman.  After  continu- 
ing in  that  service,  for  a  short  time,  at 
Prestonsburg,  he  had  employment  of  the  same 
kind  for  some  time  and  up  to  about  the  28th 
day  of  May,  1914,  upon  the  Elkhorn  &  Beaver 
Valley  Railroad.  There  is  a  disagreement 
between  the  parties  as  to  whether  his  employ- 
ment upon  the  latter  road  was  really  a  con- 
tinuance of  the  employment  by  appellant,  or 
whether  the  Elkhorn  &  Beaver  Valley  Railroad 
was  an  independent  road,  and  the  employment 
by  it,  was,  as  it  [4]  was  pretended  to  be;  but 
whether  it  was  the  one  or  the  other  is  not 
material,  since,  on  account  of  his  services 
not  being  further  needed,  his  employment,  aa 
engine  watchman,  came  to  an  end  on  the 
28th  day  of  May,  1914,  and  he  ceased  to  be 
employed  in  any  way  by  either  of  the  rail- 
roads. In  the  latter  part  of  May  he  ap- 
proached the  train  master  and  road  foreman 
of  engines  of  appellant,  with  a  request  for 
permission  to  go  upon  the  trains  of  appellant 
and  learn  the  duties  of  a  fireman  of  locomo- 
tives, and  to  qualify  himself  for  services  of 
that  kind,  so  that  in  the  future,  if  his  serv- 
ices were  needed,  he  could  be  able  to  secure 
a  place  of  that  kind.  He  informed  this  offi- 
cial, that  he  had  been  engaged  for  some  time, 
theretofore,  as  an  engine  watchman,  under 
the  directions  of  one  Mr.  Allen,  who  had  some 
kind  of  connection  with  the  Elkhorn  k  Beaver 
Valley  Railroad,  but  that  he  had  lost  that 
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position  on  account  of  his  services  being  no 
longer  needed.  He  was  then  informed,  that 
it  would  be  necessary  for  him  to  secure  a 
letter  of  recommendation  from  Allen,  which 
he  said  he  felt  he  would  be  able  to  do.  The 
train  master  and  road  foreman  of  engines, 
according  to  his  statement,  conveyed  a  direc- 
tion to  the  general  foreman  of  the  motor 
power  department  of  appellant,  at  Russell,  to 
give  decedent  a  "permit''  to  learn  the  duties 
of  a  fireman  upon  the  Big  Sandy  division  of 
appellant's  road.  The  decedent  secured  the 
requested  letter  from  Allen  on  the  28th  day 
of  May,  but,  it  does  not  appear,  that  he 
aeeured  the  "permit"  from  Butler,  the  general 
foreman  of  the  motor  power  department  of 
a,ppeliant,  at  Russell,  until  the  4th  day  of 
June,  which  authorized  him  to  ride  upon  the 
locomotive  engines  of  appellant  with  the  en- 
gineers and  jfiremen  and  learn  the  duties  of 
a  fireman.  There  seems  to  be  something, 
which  is  unexplained  about  the  "permit," 
which  the  decedent  had,  as  the  train  master 
seems  to  be  under  tiie  impression  that  Butler 
gave  the  decedent  a  ''permit"  about  the  time 
decedent  first  approached  the  train  master 
on  the  subject^  as  he  says,  that  thereafter  the 
decedent  approached  him  again  on  the  31st 
day  of  May,  according  to  his  recollection,  and 
informed  him  that  he  had  secured  the  en- 
dorsement of  two  engineers  upon  his  "per- 
mit/* but  had  lost  it  or  mislaid  it,  and  the 
train  master  then  informed  decedent  that  it 
would  be  necessary  for  him  to  preserve  his 
"permit"  and  to  secure  the  endorsement  of 
three  engineers  upon  it  and  return  it  to  him 
before  he  [5]  would  be  authorized  to  consider 
an  application  for  a  position  from  him,  and 
that  Butler  was  directed  to  give  decedent  a 
"permit"  in  lieu  of  the  former  one,  but  Butler 
is  emphatic  in  the  declaration,  that  he  gave 
decedent  but  one  "permit,"  which  was  the 
one  exhibited  on  the  trial  and  bears  the  date 
of  June  4th.  The  widow  of  decedent  gave 
testimony  to  the  effect,  that  on  the  night  of 
the  28th  of  May  he  was  awakened  after  he 
had  retired  for  the  night  by  some  one,  whom, 
she  said  was  a  brakeman,  who  requested  him 
to  come  at  once  and  assist  them,  as  they  had 
a  "double  header"  and  wanted  to  reach  some 
point,  which  she  did  not  remember,  before 
the  arrival  of  some  other  train,  and  that 
decedent  immediately  arose  and  went  toward 
a  train,  which  was  then  at  Prestonsburg, 
and  did  not  return  to  his  home  until  the 
following  Tuesday  morning,  about  four 
o'clock,  and  that  he  was  covered  with  coal 
dirt  and  appeared  to  have  been  working;  that 
he  remained  at  home  on  Tuesdav  and  left 
again  upon  the  engine  of  a  train  and  did  not 
return  until  Thursday  evening,  when  he  re- 
mained but  a  short  time  and  went  awav. 
As  to  what  decedent  was  doing  between  the 
Thursday  night,  when  he  was  called  from  his 
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home,  and  the  following  Thursday  evening, 
when  he  returned  on  a  train,  is  not  material, 
as  he,  on  Thursday,  June  4th,  on  the  evening 
of  which  he  returned  to  his  home  at  Prestons- 
burg upon  the  train,  had  secured  the  "per- 
mit," which  is  exhibited,  in  the  evidence,  and 
there  is  no  pretense  that  he  was  on  the  trains 
under  any  other  kind  of  arrangement  than 
the  one  indicated,  to  learn  the  duties  of  a 
fireman.  On  Thursday  afternoon,  when  train 
No.  81,  which  was  proceeding  from  Shelby 
to  Russell,  arrived  at  Woods,  which  is  a  sta- 
tion between  Prestonsburg  and  Shelby,  an 
engine,  with  a  caboose  attached,  arrived  from 
in  the  direction  of  Prestonsburg.  Decedent 
was  riding  in  the  engine  cab  with  the  en- 
.  gineer.  When  train  No.  81  had  arrived  with- 
in a  few  miles  of  Prestonsburg,  the  decedent 
came  over  the  train,  from  towards  its  rear, 
to  the  engine  and  got  upon  the  engine,  where 
he  exhibited  the  "permit,"  which  Butler  had 
given  him  that  day,  to  the  engineer,  and 
thereupon  the  engineer  directed  the  fireman 
to  stand  aside  and  to  permit  the  decedent  to 
act  as  fireman,  which  he  did  until  the  arrival 
of  the  train  at  Prestonsburg.  The  train  re- 
mained at  tliat  point  for  about  one  hour, 
during  which  the  boiler  was  filled  with  water, 
the  engine  inspected,  and  the  ash  pan  cleaned 
[6]  out  by  the  regular  fireman.  Decedent 
said  to  the  engineer,  that  he  would  go  to 
his  home,  which  was  nearby,  and  secure  some 
clothing,  and  that  if  the  train  pulled  out 
before  his  return,  that  he  would  catch  on  to 
the  caboose  and  then  come  on  to  the  engine 
along  the  train  and  perform  the  duties  of 
fireman.  The  conductor  testified,  that  just 
before  the  train  proceeded  on  its  way,  dece- 
,  dent  returned  and  entered  the  caboose;  that 
the  engineer  had  requested  him  to  tell  the 
decedent  to  come  and  ride  upon  the  engine 
and  assist  the  fireman,  and  that  he  delivered 
the  message,  but  that  decedent  said  that  he 
had  "fired"  an  engine  from  Russell  that  even- 
ing and  was  tired  and  would  rest  a  while; 
that  he  urged  decedent  to  leave  the  caboose, 
and  said  to  him  that  he  had  no  right  to  per- 
mit him  to  ride  in  it,  but  the  decedent  de- 
clined it  and  exhibited  his  "permit,"  but  the 
conductor  told  him,  that  he  did  not  authorize 
him  or  permit  him  to  ride  in  the  caboose, 
but  that  he  must  go  and  ride  upon  the  en- 
gine. The  decedent,  however,  remained  in 
the  caboose  and  when  the  train  arrived  at 
Paintsville,  the  engineer  again  requested  the 
conductor  to  tell  the  decedent  to  come  and 
assist  in  "firing"  the  engine;  that  he  deliv- 
ered the  message  to  decedent  and  again  re* 
quested  him  to  leave  the  caboose,  but  the 
decedent  declined  to  do  so,  but  said  that  he 
would  go  to  the  engine  when  the  train  ar- 
rived at  Richardson.  The  train  thereafter 
stopped  at  Richardson  and  at  Chapman  and, 
also,  at  Torchlight,  at  each  of  which  places 
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the  conductor  testifies  that  he  requested  the 
decedent  to  leave  the  caboose  and  go  to  the 
engine,  and  upon  one  of  the  occasions  said 
to  him,  that  he  could  never  learn  the  duties 
of  a  fireman  by  riding  in  the  caboose,  and 
that  at  one  of  these  places  the  engineer  again 
sent  a  message  to  decedent  to  come  on  over 
to  the  engine.  The  decedent  remained  until 
the  next  stop,  wliich  the  train  made  at  Catal- 
pa.  The  fireman  was  very  tired  and  some- 
what exhausted  by  this  time  and  the  engineer 
again  recpiested  decedent  to  come  and  assist. 
The  message  to  him  from  the  engineer  waa 
again  conveyed  to  the  conductor.  The  en- 
gineer corroborates  the  conductor*  in  these 
statemonts.  The  decedent  did  not  make  any 
motion  to  go  to  the  engine,  until  after  the 
train  was  proceeding  from  Catalpa,  when 
the  conductor  advised  him,  that  because  of 
the  darkness,  it  was  not  safe  for  him  to 
undertake  to  go  over  the  train  to  the  engine 
with  the  train  moving  as  it  was.  After 
leaving  that  point  and  as  the  train  had 
[7]  arrived  at  the  top  of  Burnaugh  Hill^ 
the  conductor  and  rear  brakeman,  who  were 
in  the  caboose,  discovered  that  the  engine 
of  •  train  No.  83  was  dangerously  near  and 
approaching  very  rapidly,  and  the  certainty 
of  a  collision  seemed  to  be  imminent.  The 
decedent  was  lying  asleep  in  the  caboose, 
when  the  brakeitaan  cried  out  to  him,  that  the 
approaching  train  was  going  to  run  into  the 
caboose,  and  lighted  a  fuse  as  a  warning  to 
the  approaching  train;  the  conductor  then 
ran  to  decedent  and  awakened  him,  but  the 
danger  was  then  imminent  and  the  conductor 
and  brakeman  jumped  off  from  the  caboose 
and  saved  themselves,  while  the  engineer, 
fireman  and  front  brakeman  on  train  No.  83, 
sprang  down  from  the  engine  of  their  train, 
just  before  it  struck  the  caboose,  with  the 
result  above  mentioned.  It  should  be,  also, 
stated,  that  it  was  proven  by  another  wit- 
ness, that  just  as  train  No.  81  was  leaving 
Prestonsburg,  the  decedent  was  seen  standing 
upon  a  coal  car  in  the  train,  with  his  face 
in  the  direction  of  the  engine.  This  witness, 
also,  stated,  that  shortly  before  the  train  had 
arrived  at  Prestonsburg,  he  saw  the  decedent 
upon  the  engine  and  engaged  in  throwing 
coal  into  it,  while  another  witness,  who  says 
he  was  in  company  with  the  last  mentioned 
witness,  testified  that  as  the  train  was  leav- 
ing Prestonsburg,  he  saw  the  decedent  en- 
gaged in  putting  coal  into  the  engine,  but 
the  engineer,  fireman  and  front  brakeman 
upon  the  train  all  testily  that  they  did  not 
see  the  decedent,  and  that  he  was  not  upon 
the  engine,  at  any  time,  after  the  train  had 
arrived  at  Prestonsburg,  and  in  this  state- 
men  t,  they  are  corroborated  by  the  conductor. 
The  train  left  Prestonsburg  about  7  o'clock 
p.  M.,  and  the  collision  occurred,  at  about  3 
o'clock,  on  the  next  morning,  and  there  is  no 


disagreement,  in  the  evidence,  as  to  tbe  fact, 
that  decedent  was  ever  upon  the  engine,  tJt 
any  time,  after  the  train  left  Prestonsburg. 
The  engineer,  fireman  and  front  brakeman  on 
train  No.  81  escaped  unhurt  from  the  eflfects 
of  the  collision,  and  in  fact  the  collision  af- 
fected the  engine,  upon  which  they  were 
riding,  so  slightly,  that  they  did  not  know 
until  they  had  received  information  of  it, 
wluat  had  happened,  or  that  a  collision  had 
occurred  at  the  rear  of  the  train.  It  is 
apparent,  that  if  the  decedent  had  been  upon 
the  engiae,  where  he  was  authorized  to  ride, 
that  he  would  have  escaped  from  the  effects 
of  the  collision  unharmed.  All  the  testimony 
was  to  the  effect  that  decedent  was  occupying 
the  position,  wiiich  [8]  is  called  in  the  rail- 
roader's parlance,  a  "student"  fireman;  that 
he  received  no  wages  or  return  tor  his  serv- 
ices, except  the  information,  which  would  en- 
able him  to  perform  the  duties  of  a  fireman; 
that  the  "permit"  authorized  him  to  ride 
upon  the  engine  of  the  train  and  at  no  other 
place;  that  while  upon  th£  train  he  was  under 
the  direction  of  the  engineer;  that  no  prom- 
ise of  employment  was  made  him;  that  the 
railroad  company  kept  the  names  of  such 
persons  as  had  received  the  endorsement  of 
three  engineers,  as  fit  persons  to  be  employed 
as  fireman,  for  future  reference,  in  the  selec- 
tion and  employment  of  fireman:  that  when 
a  "student"  fireman  had  secured  the  approval 
of  three  engineers,  who  would  endorse  him  as 
apparently  having  the  qualities  necessary  to 
make  a  fireman,  after  an  examination  bv 
some  superior  ofiicial  of  the  company  and 
found  to  be  acquainted  with  the  duties  of  the 
position,  his  application  for  employment  of 
that  kind  would  be  considered  when  a  man 
was  needed  for  such  a  place. . 

The  "permit,"  which  the  decedent  held  and 
by  virtue  of  which  he  was  upon  appellant's 
trains,  was  as  follows,  viz.: 


"1 


'Russell,  Ky.,  June  4,  1914. 
"To  M.  C.  Harmon : 

"This  will  be  your  authority  to  learn  the 
road  on  the  Big  Sandy  division  as  fireman. 

"Yours  truly, 

"F.  R.  Butler, 
"General  Foreman." 

To  be  an  employee  of  a  railroad  corpora- 
tion, in  the  capacity  of  an  operative,  upon 
a  train,  it  is  apparent,  that  the  relation  of 
master  and  servant  must  exist  between  the 
company  and  the  individual,  who  claims  to 
be  an  employee.  The  relation  of  master  and 
servant  must  be  based  upon  a  contract,  either 
express  or  implied,  and  the  terms  and  condi- 
tions, of  the  contract,  must,  in  a  large  meas- 
ure be  looked  to,  to  determine  the  duties, 
which  each  one  owes  to  the  other,  so  that 
it  may  be  ascertained,  what  acts  of  the  em- 
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ployer  may  or  may  not  constitute  negli- 
gence, as  applied  to  the  employee.  It  has 
been  said  that  "various  tests  have  been  pro- 
posed for  determining  when  the  relation  of 
master  and  servant  exists,  so  as  to  render 
the  master  liable  to  indemnify  the  servant 
for  personal  injuries;  but  it  is  impossible  to 
[9]  lay  down  any  definite  and  satisfactory 
rule  applicable  to  all  cases;  and  the  question 
must  be  determined  as  it  arises,  upon  the 
facts  and  circumstances  of  the  particular 
case."  26  Cyc.  1083.  When  the  terms  of 
the  arrangement  between  appellant  and  de- 
cedent is  looked  to,  it  is  apparent  that  it 
does  not  contain  any  obligation  upon  the  de- 
cedent to  ever  go  upon  one  of  appellant's 
trains  or  engines,  or  to  in  any  manner  under- 
take to  Jearn  the  duties  of  a  fireman,  and 
that  no  time  is  provided,  within  which,  he 
may  take  advantage  of  the  permission  given 
to  him,  to  ride  upon  the  engines  and  receive 
information  as  to  the  duties  of  a  fireman. 
He  may  take  one  trip,  and  never  go  upon 
another,  or  he  mav  ride  from  one  station  to 
another,  and  there  desist  in  his  endeavors 
until  another  time,  and  if  he  resumes,  he 
then  may  go  npon  some  other  train  and  in 
another  direction.  He  is  absolutely  free  to 
use  his  own  pleasure,  as  to  when  and  upon 
what  train,  and  at  what  time  or  times,  he 
will  undertake  to  exercise  the  permission 
.srranted  to  him,  or  he  may  decline  to  ever 
exercise  it,  or  he  may  commence  to  do  so 
and  desist  at  such  time  and  place,  as  he  may 
desire.  It  is,,  furthermore,  apparent  that  the 
railroad  company  may,  at  any  time,  withdfaw 
its  permission  to  ride  upon  its  engines  or  to 
receive  information  from  its  employees  or 
experience  in  the  duties  of  a  fireman  upon 
its  trains.  If  he  takes  advantage  of  the  per- 
mission granted  him  and  learns  the  duties  of 
a  fireman  and  secures  the  endorsement  of  the 
three  engineers,  and  takes  successfully  the 
examination  upon  the  duties  of  a  fireman, 
he  is  still  free  to  refuse  employment  as  a 
fireman,  and  the  railroad  company  is  free, 
never,  to  engage  his  services.  While,  how- 
ever, he  is  exercising  his  privileges  under  the 
permission  granted  him  and  is  performing 
the  duties  contemplated  by  the  arrangement, 
the  railroad  company  is  accepting  his  serv- 
ices, and  in  consideration  of  same  is  giving 
him  the  knowledge  and  experience,  which  will 
fit  him  for  the  avocation  of  a  fireman.  What 
the  '^student"  fireman  is  receiving  and  what 
the  railroad  company  is  receiving  in  return 
is  valuable.  While  the  "student''  fireman  is 
upon  the  engine  and  performing  the  duties 
contemplated  by  the  arrangement,  and  within 
the  scope  of  his  duties  under  the  arrange- 
ment tlie  railroad  company  certainly  owes  to 
him  the  same  duties  it  owes  to  the  regularly 
employed  fireman  of  an  engine,  in  his  employ- 
ment'   Rief  V.  Great  Narthem  R.  Co.  128 
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Ky.  1, 

Minn.  430,  148  N.  W.  309.  The  law  makes 
him  an  employee  [10]  while  engaged  in  the 
duties  expected  of  him  under  the  arrange- 
ment, and  being  accepted  by  appellant.  It  is 
the  duty  of  the  railroad  company  to  furnish 
its  servant  with  a  reasonably  safe  place  to 
perform  the  work  required  of  him.  He  is, 
also,  entitled  to  this  duty  from  the  master, 
while  he  has  to  be  in  places,  which  are  inci- 
dent to  his  work — that  is  such  places  at 
which  he  must  necessarily  be,  in  connection 
with  his  work.  It  has  been  held  that  the 
relation  of  master  and  servant,  in  so  far  as 
the  duty  to  protect  the  employee  is  concerned, 
begins  when  the  servant  is  necessarily  on  the 
premises  of  the  master,  in  accordance  with 
his  contract  of  employment.  North  Carolina 
R.  Co.  V.  Zachary,  232  U.  S.  248,  Ann.  Cas. 
1914C  159,  34  S.  Ct.  305,  68  U.  S.  (L.  ed.) 
691;  Gray  v.  Chicago,  etc.  R.  Co.  153  Wis. 
637,  142  S.  W.  505;  Fletcher  v.  Baltimore, 
etc.  R.  Co.  168  U.  S.  135,  18  S.  Ct.  35,  42 
U.  S.  (L.  ed.)  411:  St.  Louis,  etc.  R.  Co. 
V.  Scale,  229  U.  S.  166,  Ann.  Cas.  1914C  156, 
33  S.  Ct.  651,  57  U.  8.  (L.  ed.)  1129.  Under 
the  arrangement  between  decedent  and  appel- 
lant, it  was  the  duty  of  decedent,  when  un- 
dertaking to  take  advantage  of  the  terms  of 
his  arrangement,  to  be  upon  the  engine,  and 
under  the  direction  of  the  engineer.  It  is 
apparent  that  he  could  not  perform  any  of 
the  duties  of  his  position  while  riding  or 
sleeping  in  the  caboose,  at  the  farthest  point 
upon  a  long  train  from  the  engine.  He  had 
a  right,  as  before  stated,  to  desist  from  his 
duties,  at  any  time  he  chose,  but  he  could 
not  do  so  and  insist  upon  riding  upon  a  train, 
at  a  place  where,  under  the  scope  of  his 
employment,  he  had  no  right  to  be.  The 
caboose  was  not  a  place  where  his  duties 
necessarily  required  him  to  be  in  connection 
with  the  duties  of  his  employment.  If  the 
.  uncontradicted  evidence  is  to  be  believed,  he, 
when  he  received  his  injuries,  had  for  the 
time  being,  at  least,  abandoned  and  desisted 
from  exercising  the  duties  of  his  empldyment, 
as  he  had  a  right  to  do,  and  for  his  own 
Avishes  and  convenience  was  at  a  place  where 
his  employment  did  not  make  it  necessary  for 
him  to  be,  and  was  refusing  to  engage  in  the 
work  contemplated  by  his  arrangement,  and, 
under  the  facts,  was  not  at  the  time,  an  em- 
ployee within  the  meaning  of  the  act  under 
which  the  appellee  seeks  a  recovery  and  under 
the  arrangement  with  the  appellant..  It  could 
not  be  successfully  contended,  that  even  a 
regularly  employed  servant  of  a  railway  car- 
rier, who  received  a  regular  wage  for  his 
services,  but  who  received  an  injury  from  the 
negligence  of  the  carrier,  when  he  was  not 
upon  duty,  and  not  engaged  in  any  service 
for  the  carrier;  and  was  not  at  a  place  where 
he  had  a  right  to  be,  or  [11]  where  it  was 
necessary  for  him  to  be  in  the  performance 
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of  his  duties  when  on  duty,  is  an  employee 
of  the  carrier,  within  the  meaning  of  the 
federal  employers'  liability  act.  One  of  the 
reasons  is  obvious.  The  injured  servant  was 
not,  at  the  time  of  his  injury,  engaged  in 
interstate  commerce.  The  duty  of  a  railway 
carrier  to  provide  a  reasonably  safe  place  for 
its  servant  to  do  the  work  required  of  him 
applies  to  every  place  where  the  employee 
must  necessarily  be  in  connection  with  the 
duties  of  his  employment,  but  as  was  said  in 
Hobbs  V.  Great  Northern  R.  Co.  80  Wash. 
678,  142  Pac.  20,  66  L.R.A.(N.S.)   503: 

"But  that  duty  is  not  incident  to  a  place, 
where  a  servant  is  not  required  to  be  in  the 
performance  of  his  work,  "^or  does  it  cover 
the  servant  when  he  Is  not  within  the  scope 
of  his  employment  or  doing  some  act  which 
is  not  incident  to  his  employment.  This  rule 
is  sustained  by  all  the  authorities  and  the 
Federal  act  in  no  wise  attempts  to  change  it." 

The  same  rule  is  upheld  by  the  decisions  of 
this  court.  Louisville,  etc.  R.  Co.  v.  Hocker, 
111  Ky.  707,  64  S.  W.  638,  65  S.  W.  119; 
Louisville,  etc.  R.  Co.  v.  Pendleton,  126  Ky. 
605,  104  S.  W.  382.  Under  the. terms  of  the 
employment  of  decedent,  he  was  a  servant 
of  appellant  at  the  times  he  was  engaged  in 
its  service,  and  in  the  performance  of  the 
duties,  which  he  was,  by  the  terms  of  the 
arrangement,  expected  to  perform,  and  not 
when  he  was  not  engaged  in  such  duties^  and 
at  a  place  entirely  without  the  scope  of  his 
employment  to  be,  and  where  no  duty  con- 
nected with  his  employment  required  him  to 
be.  There  is  no  sufficient  reason  shown  why 
he  was  refusing  to  perform  the  duties  ex- 
pected of  him,  except  his  own  pleasure,  and 
at  the  time  of  his  injury  and  since  the  even- 
ing before,  he  had  not  been  engaged  in  the 
service  of  appellant.  For  the  reasons  given, 
the  court  should  have  sustained  the  motion 
for  a  direct  verdict  made  by  appellant. 

The  instruction  upon  the  measure  of  dam* 
ages  was  erroneous,  as  held  by  the  United 
States  -  Supreme  Court  in  C.  &  O.  R.  Co.  v. 
Kelly,  167  Ky.  745,  181  S.  W.  375,  decided 
June  5th,  1916,  but  with  the  conclusion  we 
have  arrived  at  upon  the  main  question  in 
the  case,  as  above  expressed,  it  is  not  •neces- 
sary to  pass  upon  the  other  questions  raised 
upon  the  motion  for  a  new  trial. 

The  judgment  is  therefore  reversed  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 

On  Petition  fob  Reheabing. 

(March  23,  1917.) 

174  Ky.  850,  192  8,  W.  817. 

[860]  Hurt,  J. — ^The  question  before  this 
court  in  this  case  was,  whether  the  appellee's 
intestate,  at  the  time  of  his  death,  was  an  em- 
ployee of  appellant  and  engaged  in  interstate 


commerce,  so  as  to  make  appellant  liable  for 
damages  on  account  of  his  death,  in  an  action 
under  the  federal  employers'  liability  act. 
The  conclusion  arrived  at  Avas,  that  he  was 
not.  The  recovery  was  sought  solely  under 
the  provisions  of  that  statute.  Hence  the 
conclusion  that  the  motion  for  a  directed 
verdict  should  have  been  sustained.  Whether, 
under  the  facts  stated,  there  was  a  cause  of 
action  for  any  reason  under  the  eenanxm  law 
of  the  state,  was  not  before  us  then  nor  now 
and  was  not  considered.  It  was  not  neces- 
sary for  this  court,  in  order  for  appellee  to 
take  advantage  of  his  common-law  remedies, 
if  any  he  has,  upon  the  return  of  the  case 
to  the  trial  court,  for  this  court,  in  advance, 
to  determine  such  rights  and  their  nature 
and  to  give  any  direction  in  regard,  to  same, 
as  such  questions  were  in  no  way  before  us 
upon  .the  record.  The  result  of  the  decision 
does  not  preclude  [851]  the  appellee  from 
seeking  his  remedy  under  the  state  law,  if 
any  he  has,  in  accordance  with  the  princi- 
ples announced  by  this  court  in  IHinois  Cant. 
R.  Co.  V.  Kelly,  167  Ky.  745,  181  S.  W.  375; 
Cincinnati,  etc.  B.  Co.  v.  Tucker,  168  Ky.  149, 
181  S.  W.  940;  and  Cincinnati,  etc.  R.  Co. 
V.  Hansford,  173  Ky.  126,  190  S.  W.  690, 
upon  the  return  of  the  case  to  the  trial  court. 
Hence,  the  petition  for  rehearing,  modifica- 
tion and  extension  of  the  opinion  is  overruled. 

KOTE. 

Ezlsteaee  of  Relation  of  Entploj.ev  amd 
Employee  nnder  Federal  Ensployors* 
liability  Act. 

Introductory,  46. 
In  General,  47. 

Employee  Going  to  or  Returning  from  Work, 
47. 
'   Employee  Learning  Business,  49. 
Employee  Violating  Order,  49. 
Employee  Serving  Two  Railroads,  50. 
Employee  of  Lessee  Railroad,  52. 
Independent  Contractor,  52. 
Express  Agent,  52. 
Pullman  Car  Employee,  53. 


Introductory » 

The  federal  employers'  liability  act  (Fed. 
St.  Ann.  1909  Supp.  p.  584)  imposes  on  com- 
mon carriers  by  railroad  while  engaging  in 
interstate  commerce  a  liability  in  damages 
"to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce.'* 
By  the  terms  of  the  statute  as  quoted  two 
conditions  to  the  existence  of  the  liability 
must  co-exist;  the  injured  person  must  be 
employed  by  the  carrier  and  he  must  be  em- 
ployed in  interstate  commerce.    The  present 
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note  deals  epecifieally  with  the  first  men- 
tioned of  these  conditions — the  necessity  that 
the  relation  of  master  and  servant  shall  exist 
between  the  carrier  and  the  injured  person 
in  order  to  give  rise  to  a  liability  under  the 
act.  The  question  when  an  employee  is  en- 
gaged in  interstate  commerce  so  as  to  come 
within  the  terms  of  the  act  is  discussed  in 
the  notes  to  Illinois  Gent.  R.  Ck>.  v.  Bihrens, 
Ann.  Gas.  1914G  163;  Shanks  v.  Delaware, 
etc.  K.  Co.  Ann.  Gas.  1916E  467,  and  Min- 
neapolis, etc.  R.  Co.  V.  Winters,  reported  post, 
this  volume,  at  page  54.  In  the  construction 
of  the  statutory  phrase  heretofore  quoted  a 
third  prerequisite  to  liability  under  the  act 
has  been  imposed;  viz.,  tliat  at  the  time  of 
receiving  the  injury  the  employee  must  have 
been  acting  within  the  scope  of  his  employ- 
ment. The  cases  discussing  that  question  are 
reviewed  in  the  note  to  Byram  v.  Illinois 
Cent.  R.  Co.  Ann.  Gas.  191SA  1067. 

Jn  General, 

That  in  order  to  give  a  right  of  action  un- 
der the  federal  employers*  liability  act,  the 
relation  of  employer  and  employee  must  exist 
between  the  railroad  and  the  person  injured 
at  the  time  of  the  injury  is  clear  from  the 
terms  of  the  statute  and  is  unhesitatingly 
recognized  by  all  the  cases  in  which  the  ques- 
tion has  arisen.  Thus  where  it  appeared  that 
an  employee  of  a  business  corporation  while 
at  work  on  a  vestibule  of  a  building  belonging 
to  it  and  by  means  of  which  freight  was  being 
unloaded  from  a  car  brought  from  without 
the  state  was  injured  by  the  n^Iigence  of  the 
railroad  company  it  was  held  that  he  could 
not  sue  the  railroad  company  under  the  act 
despite  the  fact  that  his  employer  was  en- 
raged in  interstate  commerce.  Ft.  Worth 
Belt  R.  Go.  V.  Ferryman  (Tex.)  168  S.  W. 
1181,  writ  of  error  denied  161  S.  W.  XV  no 
op.  And  an  employee  of  one  railroad  cannot 
maintain  an  action  under  the  federal  employ- 
ers' liability  act  against  a  second  railroad 
for  injuries  caused  by  it  while  shifting  cars 
in  the  yards  of  the  first  road,  there  being 
no  evidence  of  the  existence  of  the  relation 
of  employer  and  employee  between  the  second 
road  and  the  injured  person.  Kentucky,  etc. 
R.  Co.  T.  Minton,  167  Ky.  616,  180  S.  W.  831. 

In  Atlantic  Coast  Irine  R.  Go.  v.  Tredway 
(Va.)  93  S.  E.  660,  in  speaking  of  the  char- 
acter of  the  relation  contemplated  by  the 
act,  the  court  said:  "The  federal  act  in 
question  does  not  itself  define  the  meaning 
of  the  word  'employee,'  or  the  word  'em- 
ployed,' also  used  in  the  act.  That  portion 
of  such  act  (section  1  [U.  S.  Comp.  St.  1916, 
S  8657])  which  is  pertinent  to  the  question 
under  consideration,  is  as  follows:  'Every 
common  carrier  bv  railroad  .  .  .  shall 
be  liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
...    or,  in  case  of  the  death  of  such  em- 
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ployee,  to  his  .  .  .  personal  representa- 
tive.' The  learning  and  exhaustive  search  of 
able  counsel  on  both  sides  of  this  case  have 
not  resulted  in  citing  us  to  any  decision  or 
discussion  by  any  textwriter  of  the  meaning 
of  these  terms  as  employed  in  such  act.  The 
precise  question  before  us  seems,  therefore, 
to  be  a  novel  one  both  in  our  federal  and 
state  courts.  The  word  'employer,'  and  more 
especially  the  word  'employee,'  considered 
apart  from  their  context  in  the  federal  act, 
are  ambiguous  in  their  meaning.  They  may 
be  limited  in  meaning  by  the  idea  that  an 
express  contract  of  hiring  by  the  carrier  of 
and  the  payment  of  wages  by  the  latter  to 
the  employee  are  essential  to  bring  him  vnth- 
in  the  provisions  of  the  act.  Or  they  may 
have  a  broader  meaning  and  include  as  em- 
ployees all  who  are  engaged  in  the  discharge 
of  duties  of  servants  of  the  carrier,  whose 
service  is  knowingly  accepted  by  the  latter. 
On  a  collateral  question  it  has  been  held  that 
the  failure  of  the  Congress  to  define  the 
meaning  of  the  words  referred  to  above  mani- 
fests a  purpose  in  the  legislation  in  question 
that  these  words  should  be  interpreted  and 
understood  in  their  ordinary  sense  and  ac- 
cording to  their  usage  in  the  law  of  master 
and  servant.  Louisville,  etc.  R.  Go.  v.  Walker 
(1916)  162  Ky.  200,  172  S.  W;  517.  That  is 
to  say,  the  relationship  of  employer  and  em- 
ployee is  the  same  as  that  of  master  and 
servant." 

Mmployee  Going  to  or  Returning  from 

Work. 

Generally  an  employee  is  deemed  to  be  in 
the  master's  service  whenever  present  to  per- 
form his  duty  under  the  contract  creating 
the  relation  of  master  and  servant  and  sub- 
ject to  orders,  although  at  the  given  moment 
he  may  not  be  engaged  in  the  actual  perform- 
ance of  any  labor,  but  only  on  his  way  to 
take  up  his  duties.  Lamphere  v.  Oregon  R. 
etc.  Go.  196  Fed.  336,  116  G.  C.  A.  166,  47 
L.R.A.(N.S.)  1.  Thus  in  Missouri,  etc.  R. 
Co.  V.  Rentz  (Tex.)  162  S.  W.  969,  wherein 
it  appeared  that  an  engineer  was  injured 
while  on  his  way  to  the  roundhouse  to  take 
out  his  engine,  the  rule  was  stated  as  follows: 
"It  is  contended,  however,  that  when  appellee 
halted  in  his  journey  to  the  roundhouse, 
stepped  upon  the  track  upon  which  he  was 
.  injured,  and  engaged  in  conversation  with 
his  fellow  servants,  he  thereby  voluntarily 
suspended  the  relation  of  master  and  servant, 
and,  his  injuries  having  been  received  during 
9uch  suspension,  appellant  was  not  liable. 
Having  determined  that  appellee  was  in  the 
employ  of  appellant  at  the  time  of  the  injury, 
he  then  comes  within  that  class  of  cases, 
.  .  .  which  hold  that  though  the  employee 
may  not  be  actually  engaged  in  labor  that 
fact  does  not  destroy  the  relation  of  mas- 
ter and  servant,  and  accordingly  appellant 


48 


CITE  THIS  VOL.  ANH.  CAS.  1918B. 


owed  appellee  the  duty  of  the  master  to  the 
servant." 

So  a  fireman  going  on  the  premises  of  a 
railroad  in  answer  to  a  call  for  service  has 
been  held  to  stand  in  tlie  relation  of  employee 
within  the  meaning  of  the  act.  Philadelphia, 
etc.  K.  Co.  V.  Tucker,  35  App.  Cas.  (D.  C.) 
123,  wlierein  it  was  said:  ''When  Tucker 
was  killed  he  was  upon  the  premises  of  the 
defendant,  in  response  to  its  call,  to  assume 
the  duties  he  had  been  engaged  by  the  de- 
fendant to  assume,  and  for  their  mutual  in- 
teredt  and  advantage.  Can  it  be  that  under 
such  circumstances  the  relation  which  the 
decedent  sustained  to  the  defendant  was  that 
of  a  mere  stranger?  Is  it  possible  that  the 
act  under  consideration  warrants  a  distinc- 
tion so  line  as  to  permit  a  master  to  escape 
liability  for  negligence  resulting  in  the  injury 
of  one  hired  to  perform  service,  because  the 
injury  occurs  before  the  service  is  actually 
undertaken,  notwithstanding  that,  at  the  time 
of  the  injury,  the  servant  is  properly  and 
necessarily  upon  the  premises  of  the  master 
for  the  sole  purpose  of  his  employment?  We 
think  not.  Such  a  rule,  in  our  view,  would 
be  as  technical  and  artificial  as  it  would  be 
unjust.  We  think  the  better  rule,  the  one 
founded  in  reason  and  supported  by  author- 
ity, is  that  the  relation  of  master  and  serv- 
ant, in  so  far  as  the  obligation  of  the  master 
to  protect  his  servant  is  concerned,  commences 
when  the  servant,  in  pursuance  of  his  con- 
tract with  the  master,  is  rightfully  and  neces- 
sarily upon  the  premises  of  the  master.  The 
servant  in  such  a  situation  is  not  a  mere 
trespasser  nor  a  mere  licensee.  He  is  there 
because  of  his  employment,  and  we  see  no 
reason  why  the  master  does  not  then  owe  him 
as  much  protection  as  it  does  the  moment 
he  enters  upon  the  actual  performance  of  his 
task." 

It  has  been  held  that  a  brakeman  who, 
having  completed  his  trip,  was  being  sent 
))ack  on  a  pass  on  a  passenger  train  when 
he  was  injured,  was  still  an  employee  of  the 
r^iilroad  and  not  a  passenger  and  so  entitled 
to  the  benefits  of  the  act.  St.  Louis  South- 
western R.  Co.  V.  Brothers  (Tex.)  165  S.  W, 
488,  wherein  it  was  said:  "Arriving  at  Ft. 
Worth,  the  end  of  his  run,  he  was  directed 
to  return  to  Commerce  and  there  report  for 
further  duty,  which  his  contract  also  bound 
him  to  do,  and  for  doing  which  he  w^as  com- 
pensated. ...  He  commenced  his  journey, 
and  was  injured  while  en  route,  and  under 
the  rule  stated  and  the  contract  of  employ- 
ment it  cannot  be  said  that  the  relation  of 
carrier  and  passenger  existed,  even  though 
Brothers  was  on  a  passenger  train  and  per- 
forming no  actual  service,  since  he  was  there 
as  a  servant  receiving  compensation  and  enti- 
tled to  be  on  the  train  solely  because  of  his 
employment/ 
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The  rule  as  heretofore  stated  in  regard  to 
am  employee  going  to  work  is  equally  applica- 
ble to  an  employee  injured  while  leaving  the 
premises  of  the  lailroad  after  completing  his 
work.  Louisville,  etc.  R.  Co.  v.  Walker,  162 
Ky.  209,  172  S.  W.  517.  Thus  it  has  been 
held  that  a  section  hand  injured  after  work- 
ing hours  while  returning  on  a  hand  car  to 
his  bunk  house  was  still  an  employee  of  the 
railroad.  Salabrin  v.  Ann.  Arbor  R.  Co. 
(Mich.)  160  N.  W.  552,  wherein  it  was  said: 
"It  is  contended  that,  even  assuming  the 
plaintiff  to  have  told  the  truth  with  regard 
to  the  inception  of  the  journey,  it  is  uncon- 
tradicted upon  this  record  that  the  quitting 
time  was  five  o'clock.  It  is  therefore  urged 
that  when  live  o'clock  came  plaintiff  and  his 
companions  were  at  liberty  to  go  in  any  di- 
rection their  several  fancies  might  dictate, 
and  that  if  plaintiff  and  his  companiohs 
chose  rather  to  wait  for  the  departure  of  the 
hand  car  from  Dundee  in  order  to  secure  a 
ride  from  that  point  of  Lulu,  where  their 
sleeping  and  living  car  was  located,  it  should 
be  held  that  in  so  doing  they  were  acting  for 
their  own  pleasure  and  convenience,  and  not 
as  employees  of  the  defendant  company.  We 
are  unable  to  agree  with  this  contention.  It 
seems  to  us  that  it  would  make  no  difference 
whether  the  journey  was  undertaken  before 
or  after  the  hour  when  plaintiff  usually  quit 
his  daily  labor,  provided  it  was  so  undertaken 
at  the  command  of  the  master  through  the 
foreman  and  for  the  benefit  of  the  master. 
If,  as  plaintiff  testifies,  the  foreman  instruct- 
ed him  to  accompany  the  party  for  the  pur*^ 
pose  of  obtaining  the  'jack,'  and  he  remained 
with,  the  hand  car  after  obtaining  the  'jack* 
at  the  command  of  his  foreman  until  the 
return  of  the  party  from  Dundee,  and  then 
entered  upon  the  return  trip  with  the  rest 
of  the  party,  we  think  it  should  be  held  that 
at  the  moment  of  collision  he  sustained  the 
relation  of  servant  to  the  defendant  company 
as  master." 

In  Grow  t.  Oregon  Short  Line  R.  Co.  44 
UUh  160,  Ann.  Cas.  1915B  481,  138  Pac.  39S, 
it  appeared  that  an  employee  engaged  in 
installing  a  block  system  was  injured  while 
being  carried  from  his  work  on  a  tricycle 
operated  over  the  tracks  of  the  railroad.  In 
answer  to  the  contention  that  the  relation  of 
master  and  servant  had  ceased  as  between 
him  and  the  railroad,  the  court  said:  "We 
think  the  relation  of  master  and  servant  be* 
tween  the  deceased  and  the  defendant  with 
respect  to  the  latter 's  liability  for  the  charged 
negligence  as  clearly  existed  at  the  time  of 
the  injury  as  though  the  deceased  then  had 
been  actually  engaged  in  his  work  along  the 
track." 

In  Easter  v.  Virginian  R.  Co.  76  W.  Va. 
383,  86  S.  E.  37,  it  was  said  in  a  syllabua 
by  the  court:     "The  relation  of  master  and 
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aerrant  between  a  railroad  company  and  one 
of  its  trainmen  does  not  neeessarily  terminate 
the  instant  the  train  reaches  ita  deatination 
on  the  company's  yards,  or  the  servant  ceasea 
to  labor,  but  continues  for  a  reasonable  time 
thereafter  to  enable  such  employee  to  wash 
himself  and  change  his  soiled  clothing,  in  the 
caboose  provided  with  the  conveniences  there* 
for,  before  going  to  his  lodging  place;  such 
being  the  custom  of  trainmen.  .  .  .  What 
is  a  reasonable  time  is  generally  a  question 
of  fact  for  the  jury  to  determine  from,  all 
the  facts  and  circumstances  of  the  particular 
case;  but,  when  there  is  no  evidence  tending 
to  prove  the  time  reasonably  required  for  a 
trainman  to  make  his  toilet,  preparatory  to 
leaving  the  train  for  his  lodging  place,  and 
his  evidence  proves  that  he  consumed  no  more 
time  than  was  required  for  that  purpose,  the 
fact  that  about  one  hour  had  elapsed  between 
the  arrival  of  the  train  and  the  accident  does 
not  warrant  the  inference  that  the  time  was 
unreasonable;  and  the  giving  of  an  instruc- 
tion which  assumes  the  existence  of  the  rela- 
tion of  master  and  servant  at  the  time  of  the 
accident  is  not  reversible  error.  In  view  of 
the  established  facts,  it  cannot  be  said,  as 
matter  of  law,  that  an  hour  was  unreasonable 
time." 

But  in  Perez  v.  Atchison,  etc.  R.  Co. 
(Tex.)  1!)2  S.  W.  274,  it  was  held  that  a 
aection  hand  who  after  his  dav's  work  was 
done  was  standing  behind  a  box  car  for  shel- 
ter from  the  weather  and  ta  watch  his  chil- 
dren to  see  them  safelv  across  the  trackH  was 
not  an  employee  of  the  railroad  company  at 
the  time  and  so  could  not  maintain  an  action 
under  the  federal  employers*  liability  act. 

Employee  Learning  Bustnetut, 

The  holding  of  the  reported  case  that  a 
student  fireman  is  an  employee  of  the,  rail- 
road though  receiving  no  compensation  for 
his  services  finds  support  in  Kief  v.  Great 
Northern  U.  Co.  126  Minn.  430,  148  N.  W. 
30»,  wherein  it  appeared  that  the  injured 
employee  was  a  student  brakeman  learning 
the  business  under  a  contract  with  the  rail- 
road which  contained  among  others  the  fol- 
lowing provision :  "Tt  being  fully  understood 
and  agreed  by  mc  that  while  learning  the 
duties  and  lequirements  of  such  position  I 
shall  receive  no  compensation  and  in  no  sense 
he  deemed  a  servant  or  employee  of  said 
company,  but  merely  a  licensee  upon  its  prop- 
erty, trains  and  cars  for  my  own  personal 
benefit  and  education,  the  license  to  be  re- 
voked at  any  time  at  the  option  of  the  com- 
pany.*' Holding  the  brakeman  to  be  an  em- 
ployee of  the  railroad  company  despite  the 
quoted  provision  in  the  contract  the  court 
said:  "The  court  held  that  plaintiff  was  an 
employee  of  the  defendant  as  a  matter  of  law, 
and  since  it  was  admitted  that  the  train  from 
Ann.  Cos.  1018B.— 4. 
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which  plaintiff  fell  was  engaged  in  interstate 
traffic,  the  court  excluded  the  contract  as  void 
and  of  no  effect  under  the  federal  employera' 
liability  act  (Act  April  22,  1908,  0.  149,  35 
St.  65  [U.  8.  C<mip.  Stat.  Supp.  1011,  p. 
1322]).  We  think  there  was  no  prejudicial 
error  in  the  ruling.  For,  although  there  is 
nothing  in  the  contract  itself  indicating  that 
plaintiff  as  student  brakeman  waa  to  render 
any  service  whatever  for  defendant,  the  tes- 
timony conclusively  shows  that  he  was  ex- 
pected to  perform,  and  did  perform,  such 
tasks  as  were  assigned  him  by  the  members 
of  the  crew  in  charge  of  the  trains.  He 
helped  load  and  unload  freight  at  way-sta- 
tions, threw  switches  and  did  whatever  he 
was  ordered  to  do  in  the  operation  of  the 
train  ...  be  was  an  employee  and  not 
a  licensee.*'  To  the  same  effect  see  Findley 
V.  Coal,  etc.  R.  Co.  76  W.  Va.  747,  87  S.  E. 
198. 

JEniployee  Violating  Order, 

The  mere  violation  by  an  employee  while 
engaged  in  his  duties  of  an  order  or  regula- 
tion of  the  railroad  does  not  have  the  effect 
of  suspending  the  relation  of  master  and 
servant  and  so  depriving  him  of  the  benefit 
of  the  federal  employers'  liability  act.  Thus, 
holding  that  the  violation  of  the  rules  of  the 
company  by  an  engineer  did  not  place  him 
without  the  scope  of  his  employment,  the 
court  in  Louisville,  etc.  R.  Co.  v.  Fleming, 
194  Ala.  51,  69  So.  125,  said:  **It  was  a 
duty  of  plaintiff's  intestate  under  his  employ- 
ment to  break  in,  try  out,  or  test  engines, 
and  that  is  l)eyond  dispute  what  he  was  doing 
when  lie  was  killed.  That  he  may  have  acted 
imprudently,  or  negligently,  or  contrary  even 
to  some  rule  provided  for  his  governance,  did 
not  neeessarilv  bar  a  recoverv  under  the  fed- 
eral  statute,  nor  put  him  without  the  line 
and  scope  of  his  employment.  It  is  possible, 
of  course,  that  plaintiff's  intestate,  in  the 
use  of  the  engine,  may  have  departed  entirely 
from  his  employment,  and  in  such  case  de- 
fendant would  not  have  been  liable  to  him 
as  an  employee,  but  there  was  no  evidence 
to  sustain  such  theory  in  this  ca.se.  The 
mere  fact  that  he  was  operating  his  engine 
at  a  high  rate  of  speed  waa  no  evidence  that 
he  had  wholly  quit  the  purposes  of  his  em- 
ployer." 

In  answer  to  the  contention  that  the  vio- 
lation of  an  order  for  the  movement  of  his 
train  by  a  rootorman  on  an  interstate  elec- 
tric railroad  terminated  the  relation  of  em- 
ployer and  employee  for  the  time  being,  the 
court  in  Spokane,  etc.  R.  Co.  v.  Campbell, 
241  U.  S.  497,  36  S.  Ct.  083,  00  U.  S.  (L.ed.) 
1125,  said:  "This  invokes  the  doctrine  that 
where  an  employee  voluntarily  and  without 
necessity  growing  out  of  his  work  abandons 
the  employment  and  steps  entirely  aside  from 
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the  line  of  his  duty,  he  suspends  the  relation 
of  employer  and  employee,  and  puts  himself 
in  tiic  attitude  of  a  stranger  or  a  licensee. 
The  cases  cited  are  those  where  an  employee 
intentionally  has  gone  outside  of  the  scope  of 
his  employment,  or  departed  from  the  place 
of  duty.  The  present  case  is  not  of  that 
character;  for  Campbell,  as  the  jury  might 
and  presumably  did  find,  had  no  thought  of 
stepping  aside  from  the  line  of  his  duty. 
From  the  fact  that  he  disregarded  and  in 
effect  violated  the  order  as  actually  commu- 
nicated to  him,  it,  of  course,  does  not  neces- 
sarily follow  that  he  did  this  wilfully.  The 
jury  was  not  bound  to  presume — it  would 
hardly  be  reasonable  to  presume — that  he  de- 
liberately and  intentionally  ran  his  train  out 
upon  a  single  track  on  whicli  he  knew  an 
incoming  train  with  superior  rights  was  then 
due.  However  plain  his  mistake,  the  jury 
reasonably  might  find  it  to  be  no  more  than 
a  mistake  attributable  to  mental  aberration, 
or  inattention,  or  failure  for  some  other  rea- 
son to  apprehend  or  comprehend  the  order 
communicated  to  him.  In  its  legal  effect  this 
was  nothing  more  than  negligence  on  his 
part,  and  not  a  departure  from  the  course 
of  his  employment." 

Employee  Seinjing  Two  Railroads. 

In  Atlantic  Coast  Line  R.  Co.  v.  Tredway 
(Va.)  93  S.  E.  560,  the  question  at  issue 
was  whether  a  signalman  at  a  crossing  of 
two  railways  was  an  employee  of  the  de- 
fendant railroad  within  the  meaning  of  the 
federal  employers*  liability  act.  It  appeared 
that  the  Southern  Railway  Company  by 
agreement  with  the  Atlantic  Coast  Line  Rail- 
road Company  and  in  pursuance  of  the  Vir- 
ginia statute  relating  to  the  subject  had  un- 
dertaken to  construct  a  crossing  over  the 
latter's  tracks  on  consideration  that  it,  the 
Southern  Railway,  should  bear  all  expense 
including  the  hiring  and  payment  of  proper 
signalmen.  Holding  that  the  injured  signal- 
man was  an  employee  of  the  Atlantic  Coast 
Line  Railroad  Company,  the  court  said:  "In 
the  law  of  master  and  servant  the  principles 
of  the  common  law  determining  when  this 
relationship  exists  are  well  settled.  At  com- 
mon law,  upon  the  question  of  whether  the  re- 
lationship of  master  and  servant  exists,  there 
are  four  elements  which  are  considered:  (1) 
Selection  and  engagement  of  the  servant; 
(2)  payment  of  wages;  (3)  power  of  dis- 
missal; and  (4)  the  power  of  control  of  the 
servant's  action.  .  .  .  The  first,  second, 
and  third  of  these  elements  are  not  essential 
to  the  relationship.  .  .  .  The  'power  of 
control'  is  the  most  significant  element  bear- 
ing on  the  question.  ...  Is  this  the  ulti- 
mate fact  to  be  sought  in  our  inquiry? 
^lanifestly  not,  where  the  duties  of  the  serv- 


ant are  nonassignable*  If  the  master  could 
escape  liability  for  the  torts  of  his  8ervant6« 
or  for  negligent  injuries  to  them,  by  surren- 
dering hifl  power  of  control  over  them,  in  a 
qualified  way  (as  was  done  by  the  agreement 
in  evidence  in  the  instant  case),  or  by  en- 
tirely surrendering  such  control,  he  might  do 
so.  Yet,  plainly,  in  the  case  of  nonassignable 
duties,  the  inquiry  would  still  remain,  in 
every  case  of  tort  or  injury  aforesaid :  Did 
the  relationship  of  master  and  servant  in 
fact  exist?  If  so,  the  duties  imposed  by  law 
upon  the  master  as  the  result  of  that  rela- 
tionship would  .  remain,  independent  of  the 
fact  in  whom  the  immediate  or  ultimate 
power  of  control  of  the  servant  might  reside. 
The  defendant  had  the  power  of  control .  in 
question  originally.  It  need  not  have  parted 
with  it.  If  by  the  agreement  in  evidence  it 
did  part  with  it,  partly  or  wholly,  it  could 
not  thereby  divest  itself  of  the  legal  respon- 
sibility it  was  under  to  exercise  such  control. 
It  is  indeed  illogical  and  unsound  in  princi- 
ple to  make  the  possession  of  the  power  of 
control  of  a  servant  the  test  in  the  ascertain- 
ment of  who  is  the  master  of  such  servant, 
in  cases  where  the  duties  of  the  latter  are 
nonassignable.  In  truth,  it  follows  rather 
from  the  relationship  of  master  and  servant 
—from  the  mutual  duties  and  obligations 
which  the  law  imposes  as  the  result  of  such 
relationship — that  the  master  has  the  right 
of  control  of  the  servant,  than  does  the  rela- 
tionship follow  from  the  existence  of  the 
power  of  control.  The  latter  may  indeed, 
and  does  in  fact  almost  invariably,  accom- 
pany the  former;  but  it  accompanies  it  as  an 
effect  and  not  as  a  cause.  Again,  it  may 
not  invariably  accompany  the  relationship, 
as  we  have  seen.  This  consideration  alone 
condemns  it  as  a  test  of  the  existence  of 
the  relationship  in  question.  Tlierefore, 
while  we  have  not  found  it  elsewhere  so 
expressed  in  terms,  the  authorities  on  the 
subject  have  developed  and  led  us  to  tlie 
necessary  conclusion,  where  the  duties  of 
the  master  are  nonassignable,  that  control 
is  not  the  ultimate  fact  for  which  we  are  in 
search.  The  ultimate  facts  are:  Was  the 
person  in  question  engaged  in  the  discharge 
of  the  duties  of  a  servant  of  another,  and 
was  that  service  accepted  by  that  other — 
was  suoh  service  rendered  and  accepted?  If 
so,  the  law  implies  the  contract  of  master 
and  servant  between  the  latter  and  the  for- 
mer— of  employer  and  employee — and  the  ex- 
istence of  that  relationship  between  them. 
We  are  aware  that  many  authorities  give  no 
weight  to  the  rendition  of  the  service  and 
predicate  the  conclusion  that  one  is  or  is  not 
the  master  upon  the  four  elements  above 
referred  to  being  present  or  absent  in  the 
conduct  of  the  latter.  The  effect  which  a 
knowing  acceptance  of  the  service  must  have. 
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in  principle^  is  often  overlooked.  Fur^er: 
Were  the  service  not  accepted  as  that  of  a 
servant,  and,  by  express  agreement  or  other- 
wise, the  master  w^e  to  attempt  to  escape 
responsibility  by  relinquishing  control  of  ^e 
servant — ^where  the  duty  is  nonassignable — 
the  master  cannot  escape  the  duty  resting 
upon  him  by  relinquishment  of  control  of  the 
servant,  or  by  otherwise  making  it  impossi- 
ble for  himself  to  perform  the  duty.  .  .  . 
So,  in  the  instant  case,  the  duties  of  the 
plaintiff's  intestate  (among  others)  were  to 
operate  signals  connected  with  the  passage 
of  the  trains  of  defendant  and  to  keep  a  cer- 
tain light,  which  served  exclusively  the  opera- 
tion of  certain  of  defendant's  trains.  They 
were  in  their  very  nature  duties  necessarily 
to  be  performed  by  some  one  for  the  defend- 
ant, to  enable  the  latter  to  discharge  its 
public  service  duties  as  a  common  carrier, — 
its  public  employment  under  its  franchise. 
.  They  were  therefore  duties  of  the 
defendant,  and  not  of  the  Southern  Railway 
Company,  or  of  any  other  person  or  cor- 
poration. Their  discharge  was  the  discharge 
of  duties  of  a  servant  to  tlie  defendant.  That 
service  by  the  plaintiff's  intestate  was  know- 
ingly accepted  by  the  defendant.  Hence, 
upon  the  established  principles  of  the  com- 
mon law,  the  plaintiff's  intestate  was  a  serv- 
ant— an  employee — of  the  defendant.  If  it 
were  thought  that  ultimate  power  of  control 
— and,  indeed,  the  selection  and  engagemont 
of  the  plaintiff's  intestate,  the  power  of  dis- 
missal and  the  pa^^ment  of  his  wages,  were 
essential  to  his  relationship  to  the  defendant 
being  that  of  an  employee — all  of  these  ele- 
ments will  be  found,  on  consideration,  pres- 
ent and  possessed  by  the  defendant  in  the 
instant  case.  With  respect  to  the  ultimate 
power  of  control,  that  was  possessed  by  the 
defendant  through  the  Southern  Railway 
Company.  If  the  latter  had  supplied  an 
inefficient  servant  for  the  discharge  of  the 
duties  of  the  plaintiff's  intestate  and  had 
refused  to  discharge  him,  it  would  have  been 
a  breach  of  contract  for  which  the  law  would 
have  afforded  ample  remedy  to  enable  the 
defendant  to  accomplish  the  discharge  of  such 
a  servant  and  the  engagement  of  a  competent 
servant  in  his  stead.  Indeed,  counsel  for 
defendant,  in  the  trial  of  the  case  in  the 
court  below,  very  properly  and  correctly 
stated,  in  effect,  that,  in  case  there  should 
be  a  breach  of  its  duty  by  the  Southern 
Railway  Company  to  the  defendant  in  the 
matter  of  supplying  the  former  with  efficient 
servants  in  and  about  the  signal  tower,  the 
defendant  'would  find  a  way'  to  control  the 
matter.  No  absolute  right  of  control  of 
the  employees  contemplated  thereby  was  vest- 
ed in  the  Southern  Railway  Company  by  the 
agreement  in  evidence,  or  by  the  Virginia 
statute  on  the  subject.    Quoad  the  service  to 
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be  rendered  by  the  employees  for  the  defend- 
ant, the  agreement  imposed  the  undertaking 
of  the  immediate  control  upon  the  Southern 
Railway  Company  for  the  benefit  of  the  de- 
fendant. The  former  was  merely  the  agent 
of  the  latter  in  performing  such  undertaking, 
both  under  said  agreement  and  under  the 
Virginia  statute.  There  was  nothing  in  the 
Virginia  statute  which  forbade  or  prevented 
the  defendant  from  exercising  such  control 
directly — as  indeed  the  defendant  is  now  do- 
ing, the  agreement  in  evidence  having  been* 
abrogated  since  the  case  at  bar  arose.  There 
is  nothing  in  section  1204b,  cl.  3,  Pollard's 
Code  Va.  1904^  referred  to  in  reply  luricf  for 
the  defendant,  inconsistent  with  the  fore- 
going conclusions.  From  this  it  is  manifest 
that  while  said  agreement  was  in  force  the 
Southern  Railway  Comi>any  was  merely  the 
agent  of  the  defendant  under  such  agreement 
to  exercise  the  immediate  control  of  the 
plaintiff's  intestate,  with  the  ultimate  power 
of  control  remaining  vested  in  the  defendant. 
Qui  facit  per  alium,  facit  per  se.  With  re- 
spect  to  the  selection  and  engagement  of  the 
plaintiff's  intestate  and  the  power  of  dismis- 
sal, what  is  said  in  the  next  three  preceding 
paragraphs  alx)ve  hold?*  true.  .  ,  .  With 
respect  to  the  payment  of  wages,  they  were 
in  effect  paid  by  defendant  through  its  prede- 
cessor  in  title,  when  the  latter  furnished  the 
consideration  of  permitting  the  crossing,  for 
which  the  agreement  in  evidence,  and  the 
Virginia  statute  in  such  case  made  and  pro> 
vided,  bound  the  Southern  Railway  to  pay 
such  wages.  Hence  we  have  present  as  the 
instant  case  all  four  of  the  elements  above 
referred  to  which  are  considered  upon  the 
question  of  whether  the  relationship  of  mas- 
ter and  servant  exists." 

In  Wichita  Falls,  etc.  R.  Co.  v.  Puckett 
(Okla.)  157  Pac.  112,  it  appeared  that  two 
railroad  companies  were  incorporated  under 
the  laws  of  different  states,  but  their  tracks 
connected  at  the  state  line,  and  together 
formed  a  continuous  line  of  railroad  extend- 
ing into  both  states.  Both  the  companies 
used  the  same  headquarters,  roundhouse,  and 
switch  yards,  had  the  same  managing  and 
operating  officers,  employed  and  used  the 
same  engineers  and  train  crews,  used  indis- 
criminately each  other's  engines,  cars,  and 
trains,  jointly  operated  through  trains  and 
train  crews  over  both  lines  of  road,  sold  con- 
tinuous tickets  and  carried  passengers  over 
both  roads,  and  deposited  the  earnings  of  both 
companies  in  one  common  fund  received,  kept 
and  disbursed  by  a  common  auditor  of  both 
companies,  from  which  common  fund  the  em- 
ployees and  expenses  of  both  companies  were 
paid.  The  joint  earnings  and  expenses  were 
respectively  credited  and  charged  to  each 
company  in  proportion  to  the  mileage  owned 
by  it  of  the  aggregate  continuous  lines  of 
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railroad  in  the  two  states.  Tlie  same  com- 
mon managing  officers  of  lK)th  companies  had 
authority  to  employ,  direct,  control,  and  dis- 
charge at  will  the  engineers  and  other  em- 
ployees of  both  companies,  all  of  \?hom  might 
be  required  to  work  on  either  company's  lino 
of  railroad.  It  was  held  that  an  engineer  so 
employed  and  controlled,  who  was  injured  by 
the  negligence  of  one  or  both  of  such  railroad 
companies,  while  doing  the  work  of  both,  was 
an  employee  of  both  within  the  meaning  of 
'the  federal  employers'  liability  act,  and 
might  sue  one  or  both  of  the  companies. 

■ 

Employee  of  Lessee  Railroad, 

An  employee  of  one  railroad  which  oper- 
ates in  part  over  the  tracks  of  another 
through  an  agreement  of  lease  does  not  there- 
by become  an  employee  of  the  lessor  road  and 
so  cannot  maintain  an  action  against  it  under 
the  federal  employers'  liability  act.  Chicago, 
etc.  R.  Co.  V.  Wagner,  239  U.  S.  452,  36  S. 
ft.  135,  <»0  r.  S.  (I.,  vd.)  370,  affirminfi 
265  111.  245,  Ann.  Cas.  1016A  778,  106  N.  E. 
809. 

Itule pendent  Conti*aeioi\ 

A  person  put  in  charge  of  the  coal  chutes 
of  a  railroad  under  a  written  contract  where- 
by he  was  to  l>e  responsible  for  his  own  labor 
and  was  to  have  absolute  charge  of  the  hand- 
ling of  the  coal,  the  railroad  being  interested 
onlv  as  to  the  results  of  the  work  and  havinsr 
no  control  over  the  manner  or  mode  in  which 
it  was  done,  was  held  in  Chicago,  etc.  R.  Co. 
V.  Bond,  240  U.  S.  441).  30  S.  Ct.  403,  GO 
r.  S.  (L.  ed.)  735,  reversing  47  Okla.  161, 
148  Pac.  103,  to  be  an  independent  contractor 
and  not  a  servant  of  the  railroad  and  not  to 
come  within  the  federal  employers'  liability 
act.  The  court  in  that  case  said:  "There 
was,  it  is  true,  and  necessarily,  a  certain 
direction  to  be  given  by  the  company,  or 
rather,  we  should  say,  information  given  to 
Turner.  But  the  manner  of  the  work  was 
under  his  control,  to  be  done  bv  him  and 
those  employed  by  him.  He  was  responsible 
for  its  faithful  performance  and  incurred  the 
penalty  of  the  instant  termination  of  the 
contract  for  nonperformance.  This  was  only 
a  prudent  precaution,  indeed,  necessary  in 
view  of  the  purpose  of  his  contract,  which 
was  to  make  provision  for  a  daily  supply  of 
coal  for  the  operation  of  the  railroad.  The 
power  given  was  one  of  control  in  a  sense, 
but  it  was  not  a  detailed  control  of  the  ac- 
tions of  Turner  or  those  of  his  employees. 
It  was  a  judgment  only  over  results  and  a 
necessary  sanction  of  the  obligations  which 
he  had  incurred.  It  was  not  tantamount  to 
the  control  of  an  employee  and  a  remedy 
against  his  incompetency  or  neglect.  Tlie 
whole  instrument  shows  system  and  partii*u- 


lar  care.  It  is  not  the  engagement  of  a 
servant  submitting  to  subordination  and  sub- 
ject momentarily  to  superintendence,  but  of 
one  capable  of  independent  action,  to  be 
judged  of  by  its  results.  And  the  covenants 
were  suitable  for  the  purpose,  only  consistent 
with  it,  not  consistent  with  a  temporary 
employment.  This  is  manifest  from  the  pro- 
vision for  payment,  from  the  careful  assign* 
ment  of  liabilities  and  the  explicit  provision 
that  Turner  'shall  be  deemed  and  held  as  the 
original  contractor  and  the  railroad  company 
reserves  and  holds  no  control  over  him  in  the 
doing  of  such  work  other  than  as  to  the 
results  to  be  accomplished.'  The  railroad 
company,  therefore,  did  not  retain  the  right 
to  direct  the  manner  in  which  the  business 
should  be  done,  as  well  as  the  results  to  be 
accomplished,  or,  in  other  words  did  not 
retain  control  not  only  of  what  should  be 
done  but  how  it  should  be  done.  .  .  .  We 
do  not  think  that  the  contract  can  be  re- 
garded as  an  evasion  of  §  5  of  the  employers' 
liability  act,  which  provides  *that  any  con- 
tract, rule,  regulation  or  device  whatsoever, 
the  purpose  nnd  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act,  shall 
to  that  extent  be  void:  .  .  .'  Turner  was 
something  more  than  a  mere  shoveler  of  coal 
imder  a  superior's  command.  He  was  an  in- 
dependent employer  of  labor,  conscious  of  his 
own  power  to  direct  and  willing  to  assume 
the  responsibility  of  direction  and  to  be 
judged  by  its  results.  This  is  manifest  from 
the  contract  under  review  and  from  the  crwp- 
eraj;o  contract;  it  is  alno  manifest  from  his 
contracts  with  the  other  companies  to  whose 
industries  the  railroad  company's  tracks  ex- 
tended. We  certainly  cannot  say  that  he  was 
incompetent  to  assume  such  relation  and  in- 
cur its  consequences.  Thus  being  of  opinion 
that  Turner  was  not  an  employee  of  the  com- 
pany but  an  independent  contractor,  it  is  not 
material  to  consider  whether  the  services  in 
which  he  was  engaged  were  in  interstate  com- 
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merce. 

Express  Af/ent, 

An  express  messenger  employed  and  paid 
solely  by  an  express  company  and  entitled 
under  an  arrangement  between  the  express 
company  and  the  railroad  to  ride  on  the 
trains  of  the  latter  in  the  discharge  of  his 
duties  is  an  employee,  not  of  the  railroad 
company,  but  solely  of  the  express  company 
and  as  such  does  not  come  within  the  terms 
of  the  federal  employers'  liability  act.  Mis- 
souri, etc.  R.  Co.  v.  Blalack,  105  Tex.  29«, 
147  S.  W.  55J):  Missouri,  etc.  R.  Co.  v.  West, 
38  Okla.  581,  134  Pac.  055. 

A  station  agent,  employed  also  by  an  ex- 
press company,  who  is  injured  while  attend- 


CHESAPEAKE,  ETC.  R.  CO.  v.  HAKMON'S  ADM'R. 

/7.J  Ky.  i. 


n 


ing  solely  to  the  business  of  tlie  express  conS' 
paav  is  at  the  time  an  employee  of  the  ex- 
press company  and  not  of  the  railroad  within 
the  meaning  of  the  federal  employers'  liabil* 
ity  act.  Whalen  v.  New  York  Cent.  ete.  R. 
Co.  173  App.  DiT.  268,  159  N.  Y.  S.  244. 

In  Bogart  y.  New  York  Cent.  etc.  R.  Co. 
171  App.  Div.  652,  157  N.  Y.  S.  420,  wherein 
the  facts  were  similar  to  those  in  Whalen  v. 
New  York  Cent.  etc.  R.  Co.  supra,  the  court 
stated  the  rule  as  follows:  "The  primary 
question,  and  the  only  one  I  consider,  is 
whether  the  decedent  was  at  the  time  em- 
ployed by  the  defendant  in  interstate  com- 
merce. There  was  no  relation  between  tha 
express  company  and  the  defendant,  except 
that  the  latter  carried  the  former's  freight, 
and  allowed  it  to  occupy  its  premises  for  its 
receipt  and  dispatch.  The  decedent  when  he 
was  injured  was  handling  the  freight  as  the 
agent  and  custodian  of  the  express  company, 
and  was  responsible  to  it  for  fidelity  in  the 
discharge  of  the  immediate  duty,  and  it  alone 
was  obligated  to  pay  him  for  the  ser>ice,  and 
alone  was  liable  to  respond  for  his  dutiful 
performance  of  it.  The  inquiry  comes  at  once 
to  this  point:  Was  the  injured  servant  doing 
an  act  in  furtherance  of  interstate  commence 
in  the  course  of  employment  by  the  defend- 
ant? The  decedent  was  employed  by  the  de- 
fendant to  do  all  that  falls  to  the  duty  of  a 
Ft  at  ion  agent.  He  was  employed  by  the  ex- 
press company  to  do  all  that  falls  within 
the  usual  employment  of  an  express  agent, 
but  to  such  duties  the  defendant's  responsi- 
bility did  not  extend.  Hence  Bogart,  as  the 
a^ent  of  the  express  company,  was  doing 
what  it  was  the  duty  of  that  company  to  do 
and  what  it  \fas  not  the  duty  of  the  defend- 
ant  to  do.  Therefore,  he  was  not  employed 
by  defendant  in  interstate  commerce." 

However,  where  an  express  mesHcnger  was 
also  employed  by  the  railroad  to  take  charge 
of  and  operate  its  electric  plant  for  lighting 
the  cars,  which  was  situated  in  the  express 
ear,  he  was  held  to  be  an  employee  of  the 
railroad  and  entitled  to  sue  nnder  the  federal 
employers'  liability  act.  Wcsseler  v.  Great 
Northern  R.  Co.  00  Wash.  234,  155  Pac. 
1063,  rehearing  denied  90  Wash.  237, 157  Pac. 
461. 

PuUtnan  Car  Employee, 

A  porter  on  a  Pullman  car  employed,  paid' 
by  and  under  the  control  of  the  Pullman' 
company  does  not  su<;tain  the  relation  of 
servant  to  the  railroad  company  and  can- 
not maintain  an  action  under  the  federal 
employers'  liability  act.  Robinson  v.  Balti- 
more/dtc.  R.  Co.  237  V.  S.  84,  35  S.  Ct.  491,, 
59  U  8.  (L.  ed.)  849,  affirming  40  App.  Cas.' 


(D.  C.)  169,  a..«A.1915D  510.  See  *  also 
Lindsay  v.  Chicago,  stc.  R.  Co.  226  Fed.  ?3, 
141  C.  C.  A.  131. 

In  the  case  first  cited  it  was  said:  "We 
are  of  the  opinion  that  Congress  used  the 
words  ^employee'  and  ^employed'  in  the  stat- 
ute in  their  natural  sense,  and  intended  to 
describe  the  conventional  relation  of  employer 
and  employee.  It  was  well  known  that  there 
were  on  interstate  trains  persons  engi*ged  in 
various  services  for  other  masters.  Congress, 
familiar  with  this  situation,  did  not  use  any 
appropriate  expression  which  could  be  taken 
to  indicate  a  purpose  to  include  such  persons 
among  those  to  whom  the  railroad  company 
was  to  be  liable  under  the  act."  And  it  was 
further  held  in  this  case  that  the  fact  that 
the  porter  collected  tickets  from  passengers 
coming  aboard  in  the  late  hours  of  the  night 
did  not  alter  his  relation  to  the  railroad,  the 
court  saying  on  this  point:  ''This,  however, 
was  an  obvious  accommodation  to  the  passen- 
ger in  the  Pullman  car,  and  in  any  event  it 
was  merelv  an  incidental  matter  which  can- 
not  be  deemed  to  qualify  the  character  of 
plaintiff's  employment  as  it  is  to  be  viewed 
from  the  standpoint  of  the  statute." 

However,  where  the  Pullman  cars  are  owned 
and  operated  jointly  by  the  railroad  and  the 
Pullman  company,  a  porter  employed  thereon 
is   an   employee   of  the   railroad   within   the 
meaning  of  the  act.    Oliver  v.  Northern  Pac. 
R.  Co.   196  Fed.  432,  wherein  it  was  said: 
^*In   my   opinion  this  question  must  be  an- 
swered in  the  afliruiative;     The  contract  be- 
tween these  two  companies  was  entered  into 
long  prior  to  the  passage  of  the  act  in  ques- 
tion, and  was  therefore  not  entered  into  for 
the  purpose  of  circumventing  or  avoiding  lia- 
bilities imposed  by  law.    Nevertheless,  if  such 
a  contract  is  recognized  and  given  tlie  effect 
claimed  for  it  by  the  defendant,  there  is  noth- 
ing to  prevent  railway  companies  from  avoid- 
ing obligations  imposed   upon  them  by  this 
or  other  laws  of  Congress     It  was  attempted 
in  argument  to  draw   a  distinction  between 
those  positive  obligations  imposed  upon  pub- 
lic service  corporations   by   law  and   obliga- 
tions voluntarih;   assumed  by  them  for  the 
comfort  and   convenience  of  passengers,  and 
for  their  own  profit.    Such  a  distinction  may, 
and  in  some  cases  does,  exist,  but  it  cannot 
be  gainsaid  that  persons  employed  by   rail- 
way companies  in  performing  obligatioiiK  vol- 
untarily assumed  arc  as  much  employees  of 
the  company  as  those  servants  who  are  dis- 
charging   positive    duties    imposed    by    law. 
Persons  employed  as  the  deceased  was  come 
within  the   spirit  of  the  statute,  and  those 
dependent  on  them  for  support  should  not  be 
denied  the  protection  it  affords." 
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MINNEAPOLIS  AND  ST.  LOUIS 
BAILROAD  COMPANY 

WINTERS.     • 

United  States  Supreme  Court — January  8, 

1917. 

242  V.  S.  353;  37  S.  Ct,  Jf70. 

Master  and  SerTant  ~  Federal  ,  Emr 
ployers'  Liability  Act  —  Applicabil- 
ity —  Saving  Qneation  for  Reyiew. 

Error,  if  any.  in  basiilg  a  recovery  in  a 
personal  injury  action  upon  the  Federal  Em- 
plovers'  Liability  Act  of  April  22,  1908  (35 
Stat.  L.  65,  c.  149  [Fed.  St.  Ann.  1909 
Supp.  p.  684] ) ,  does  not  entitle  the  defendant 
to  have  the  judgment  reversed,  where  such 
defendant  in  no  way  saved  its  rights  to  deny 
that  the  parties  were  engaged  in  interstate 
commerce  at  the  time  of  the  accident,  or  to 
object  to  the  application  of  the  federal  stat- 
ute, but,  on  the  contrary,  invoked  and  relied, 
without  qualification,  upon  tliat  statute  and 
the  rights  that,  because  of  that  statute,  it 
supposed  itself  to  possess. 

Employees  witliin  Aet  <—  Mackinist  in 
Ronndhonse. 

A  machinist's  helper,  engaged,  while  mak- 
ing repairs  in  the  roundhouse,  upon  an  en- 
gine which  had  been  used  in  hauling  over 
the  railway  company's  lines  freiglit  trains 
carrying  both  intrastate  and  interstate 
freight,  and  which  was  used  in  the  same  way 
after  the  aecident.  is  not  then  employed  in 
interstate  commerce  within  the  meaning  of 
the  Federal  Employers'  Liabilitv  Act  of  April 
22,  1908  (35  Stat.  L.  65,  c  140  [Fed.  St. 
Ann.  1909  Supp.  p.  584] ) ,  governling  the  lia- 
bility of  an  interstate  carrier  for  injuries 
to  its  employees  when  employed  in  interstate 
commerce.  ^ 

[See  note  at  end  of  this  case.] 

Error  to  Minnesota  Supreme  Court. 

Action  by  George  II.  Winters,  plaintiff, 
against  Minneapolis  and  St.  Louis  Railroad 
Company,  defendant.  Judgment  for  plaintiff 
in  District  Court,  Ramsey  county.  Judgment 
affirmed  by  Supreme  Court  of  Minnesota.  De- 
fendant brings  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Frederick  M.  Miner  and  William  H.  Brem- 
ner  for  plaintiff  in  error. 

Humphrey  Barton  and  John  ff.  Kay  for  de- 
fendant in  error. 

[354]  Holmes,  J.—This  is  an  action  for 
personal  injuries  suffered  by  the  plaintiff,  the 
defendant  in  error,  at  Marshalltown,  Iowa,  on 
October  21,  1912.  The  decisions  below  will 
be  found  in  126  Minnesota  260  and  131 
:Minnc90ta  181 ;  Id,  496.  The  declaration  al- 
leged that  at  the  time  the  plaintiff  was  em- 


ployed by  the  defendant  in  interstate  com- 
merce, although  it  went  on  to  set  forth  laws 
of  the  State  of  Iowa  concerning  the  liability 
of  railroads  and  contribntory  negligence;  It 
alleged  that  the  injury  was  caused  by  the 
negligence  of  the  defendant  in  failing  to  fur- 
nish a  reasonably  safe  instrument  for  the 
work  that  the  plaintiff  was  set  to  do.  Tlie 
answer  denied  among  other  things  that  the 
plaintiff  was  employed  in  interstate  commerce 
and  set  up  the  plaintiff's  negligence  and  as- 
sumption of  the  risk.  In  the  course  of  the 
trial,  the  facts  touching  the  employment  hav- 
ing been  agreed,  the  counsel  for  the  defend- 
ant intimated  that  he  might  want  to  take  the 
question  whether  the  commerce  waa  interstate 
to  this  court,  but  said  no  more  about  it  and 
later  moved  to  dismiss  the  suit  upon 
[355]  the  ground,  among  others,  that  the 
plaintiff  assumed  the  risk,  adverting  to  a  de- 
cision that  the  defence  was  open  under  the 
federal  act.  Later  still  the  presiding  jtKige 
in  his  charge,  without  objection,  told  the  jury 
that  the  action  was  tried  under  the  law  of  tl^ 
United  States;  and  in  the  assignment  of  er- 
rors to  the  supreme  court  of  the  state  one 
error  assigned  was  that  the  jury  was  in- 
structed that  they  might  find  a  less  than 
unanimous  verdict  in  a  suit  founded  upon  the 
Federal  Employers'  Liability  Act  (Fed.  St. 
Ann.  1909  Supp.  p.  584) — a  proposition  dis- 
posed of  since  the  trial  by  a  decision  of  this 
court.  Minneapolis,  etc.  R.  Co.  v.  Bombolis, 
241  U.  S.  211,  Ann.  Cas.  1916E  505,  36  S.  Ct. 
695,  60  U.  S.  (L.  ed.)  961,  L.R.A.  1917A  86. 
It  is  true  that  error  is  assigned  because  the 
court  affirmed  its  opinion  rendered  after  a 
former  trial.  But  in  the  assignment  of  errors 
to  the  state  court  no  such  error  is  alleged, 
and  beyond  judicial  recitals  that  the  evidence 
with  some  exceptions  was  the  same  at  both 
trials  and  quotations  from  the  decision  as  to 
negligence,  the  record  shows  nothing  but  a 
casual  statement  of  counsel  as  to  what  waa 
done  or  ruled  before.  In  short,  at  the  trial 
the  defendant  in  no  way  saved  its  rights  to 
deny  that  the  parties  were  engaged  in  inter- 
state commerce  at  the  time  of  the  accident 
or  to  object  to  the  application  of  the  federal 
statute.  On  the  contrary  without  qualifi- 
cation it  invoked  and  relied  upon  that  stat> 
ute  and  the  rights  that  because  of  that  stat- 
ute it  supposed  itself  to  possess.  There  is  an 
ambiguous  assignment  of  error,  that  the  su- 
preme court  of  the  state  erred  in  holding  as 
matter  of  law  tliat  the  plaintiff  was  engaged 
in  interstate  commerce  and  in  holding  that 
the  question  of  the  plaintiff's  assumption  of 
the  risk  was  for  the  jury  "thereby  depriving 
the  appellant  of  a  right  guaranteed  to  it  un- 
der the  provisions  of"  the  Federal  Employ- 
ers* Liability  Act.  But  if  the  first  clause  is 
more  than  an  Introduction  to  and  reason  for 
the  second,  then,  as  we  have  indicated,  no 
foundation  for  such  an  assignment  was  laid 
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in  the  proceedings  before  the  state  courts. 
[356]  Therefore  even  if  the  courts  and  parties 
were  wrong  about  the  proper  basis  for  the 
suit  that  fact  does  not  entitle  the  defendant 
to  have  the  judgment  reversed.  It  cannot 
complain  ol  a  course  to  which  it  assented 
below. 

The  defendant,  however^  as  has  been  seen, 
did  save  the  questions  concerning  its  right  to 
a  unanimous  verdict  and  the  assumption  of 
risk  under  the  act  of  Congress  and  also  con- 
cerning the  evidence  of  its  negligence,  all  of 
which,  of  course,  in  a  case  arising  under  the 
act  could  be  brought  to  this  court.  In  the 
present  case  the  faints  upon  in^hich  the  act  of 
Congress  was  supposed  to  apply  are  stated 
and  were  agreed,  so  that  although,  for  the 
reasons  that  we  have  stated,  an  error  on  that 
point  would  not  entitle  the  defendant  to  a 
new  trial,  it  necessarily  must  be  determined 
whether  they  show  a  foundation  for  the  at- 
tempt to  come  here  upon  the  questions  that 
were  reserved.  The  agreed  statement  is  em- 
braced in  a  few  words.  The  plaintiff  was 
making  repairs  upon  an  engine.  Tiiis  engine 
''had  been  used  in  the  hauling  of  freight 
trains  over  defendant's  line  .  .  .  which 
freight  trains  hauled  both  intrastate  and 
interstate  commerce,  and  ...  it  was  so 
used  after  the  plaintiff's  inquiry.'.'  The  last 
time  before  the  injury  on  which  the  engine 
was  used  was  on  October  18  when  it  pulled  a 
freight  train  into  Marshalltown,  and  it  was 
used  again  on  October  21,  after  the  accident,- 
to  pull  a  freight  train  out  from  the  same 
place.  That  is  all  that  we  have,  and  is  not 
sufficient  to  bring  the  case  under  the  act. 
This  is  not  like  the  matter  of  repairs  upon 
a  road  permanently  devoted  to  commerce 
among  the  states.  An  engine  as  such  is  not 
permanently  devoted  to  any  kind  of  traffic 
and  it  does  not  appear  that  this  engine  was 
destined  especially  to  anything  more  definite 
than  such  business  as  it  might  be  needed  for. 
It  was  not  interrupted  in  an  interstate  haul 
to  be  repaired  and  go  on.  It  simply  had 
finished  some  interstate  business  and  had  not 
yet  b^un  upon  any  other.  Its  next  work,  so 
far  as  appears,  might  [357]  be  interstate  or 
confined  to  Iowa,  as  it  should  happen.  At 
the  moment  it  was  not  engaged  in  either. 
Its  character  as  an  instrument  of  commerce 
depended  on  its  employment  at  the  time  not 
upon  remote  probabilities  or  upon  accidental 
later  events. 

Judgment  affirmed. 
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Introductory^ 

The  present  note  reviews  the  recent  cases 
which  consider  the  question  what  employees 
are  entitled  to  protection  under  the  federal 
employers'  liability  act  (Fed.  St.  Ann.  1909 
Supp.  p.  584).  The  earlier  cases  discussing 
the  subject  are  collected  in  the  notes  to  Illi- 
nois Cent.  R.  Co.  v.  Behrens,  Ann.  Cas.  1914C 
163,  and  Shanks  v.  Delaware,  etc.  R.  Co.  Ann. 
Cas.  1916E  467.  For  cases  dealing  with  the 
necessity  under  that  act  that  the  relation  of 
employer  and  employee  shall  exist  and  when 
the  relation  exists,  see  the  note  to  Chesa- 
peake, etc.  R.  Co.  V.  Harmon's  Admr.  reported 
ante,  this  volume  at  page  41. 

General  JRule. 

In  construing  the  federal  employers'  lia- 
bility act  the  courts  agree  that  to  warrant  an 
action  under  the  act  both  the  employer  and 
the  employee  must  be  engaged  in  interstate 
commerce  at  the  time  of  the  injury.  Pryor 
V.  Bishop,  234  Fed.  9,  148  C.  C.  A.  25;  Chi- 
cago, etc.  R.  Co.  V.  Feightner  (Ind.)  114 
N.  E.  659;  Chicago,  etc.  R.  Co.  v.  Coslo 
(Tex.)  182  S.  W.  83.  And  see  the  cases  cited 
throughout  this  note.  *'It  is  essential  to  a 
case  under  the  statutes  of  the  United  States, 
not  only  that  the  defendant  was  at  the  time 
engaged  in  interstate  commerce,  but  also  (as 
the  fact  might  be  the  defendant  was  likewise 
engaged  in  transportation  within  the  state) 
that  the  plaintiff  was,  at  the  time  the  cause 
of  action  arose,  employed  in  interstate  com- 
merce work.  This  is  settled  beyond  the. neces- 
sity of  the  citation  of  authorities  laying  down 
the  ruling."  Lucchetti  v.  Philadelphia,  etc. 
R.  Co.  133  Fed.  137. 

In  Cincinnati,  etc.  R.  Co.  v.  Hansford,  173 
Ky.  126,  190  S.  W.  690,  the  test  as  to  the 
character  of  the  traffic  was  stated  as  follows: 
"Tlie  true  test  as  to  whether  one  is  engaged 
in  interstate  commerce  is  this:  Was  the  em- 
ployee, at  the  time  of  the  injury,  engaged  in 
interstate  transportation,  or  in  work  so  closc- 
Iv  related  to  it  as  to  be  practically  a  part 
o'f  it?" 
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The  rule  for  determining  whether  a  rail- 
road  is  engaged   in   interstate  commerce  so 
as  to  bring  it  within  the  operation  of  the 
federal  employers'  liability  act  was  stated  in 
(Jliicago,   etc.   R.   Co.   v.   Kindlesparker,   234 
Fed.  1,  148  C.  C.  A.  3  7,  as  follows:     *'In  de- 
termining whether  plaintiff  was  engaged  in 
interstate  commerce  at  the  time  of  his  in- 
juries,  consideration   must   be   given  to   the 
character  of  the  instrumentality  upon  which 
he  was  working  and  the  nature  of  the  work 
he   was   performing.     The   character   of   the 
locomotive,  the  instrumentality,  may  be  as- 
certained both  from  the  nature  of  the  rail- 
road on  which  defendant  was  accustomed  to 
operate  the  engine  and  of  the  traffic  handled 
by  it.    In  view  of  all  the  facts  above  pointed 
out,  it  would  seem  plain  enough  that  defend- 
ant's  road   constituted   a   link   in   interstate 
lines  for  all  purposes  of  interstate  and  intra- 
state traffic.     At  the  time  in  question,  as  we 
have  seen,  defendant  was  transporting  freight 
both  wa^'s  upon  its  line,  and  also  handling 
freight  in  its  yards,  which  originated  upon 
its   connections   at   points  without   and   was 
destined  to  points  within  the  state  and  also 
freight  which  originated  within  and  was  des- 
tined to  places  without  the  state;  and,  it  is 
true,  defendant  was  also  transporting  freight 
originating  and  destined   locally  within   the 
state.     The  former  fact,  however,  concerning 
freight  interstate  cannot  be  ignored  because 
of  the  latter  fact  touching  freight  intrastate. 
Kvery  road,  which  physically  extends  into  or 
through  two  or  more  states  and  is  so  oper- 
ated,    necessarily    carries     both     classes    of 
freight,  interstate  and  intrastate,  and  yet  we 
do  not  see  liow  it  can  in  reason  be  said  of 
such  a  carrier  that  it  is  any  more  certainly 
^'ngaging  in   commerce  between  any  of   the 
several    states,'   within    the   meaning   of   the 
employers'  liability  act,  than  the  present  de- 
fendant  was   at   the  time   plaintiff  received 
his  injuries;   the  latter  situation  as  well  as 
the   former  answers  to  the  language  of  the 
act,  *that  every  common  carrier  by  railroad 
while  engaging  in  commerce  between  any  of 
the  several  states     .     .     .     shall  be  liable  in 
damages     .     .     .     by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed,'   etc.      35    Stat.    65     (Comp.    St,    1913, 
§    8Ci>7).     True,   defendant's    railroad,   in   a 
physical  sense,  was  entirely  within  the  limits 
of  the  state  of  Michigan,  but  this  did  not 
prevent  defendant  from  connecting  the  road 
with  admittedly  interstate  lines  and  so  en- 
gaging in  interstate  commerce;  in  every  prac- 
tical sense,  according  to  the  present  record, 
defendant  had  at  the  time  in  question  appro- 
priated its  road  as  well  as  its  yards  to  the 
transportation    and    handling    of    interstate 
traffic  as  definitely  as  it  had  of  traffic  of  an 
intrastate  character,  and  these  conditions  ex- 


isted at  the  time  of  the  aecident  and  after- 
wards. When  a  company  thus  in  effect  dedi- 
cates such  a  road  and  the  vards  to  a  dual 
use — interstate  and  intrastate— it  invests  the 
road  with  the  characteristics  of  an  interstate 
line  and  subjects  it  to  the  obligations  of  that 
sort  of  a  line.  It  makes  it  a  part  of  the 
through  line  and  becomes  entitled  to  a  part 
of  the  redeipts  derived  from  the  through  serv- 
ice. Itfl  duties  must  correspond  irith  the 
benefits  it  seeks:  it  must  respond  to  federal 
law  and  regulation;  this,  however,  is  not  in 
any  true  sense  violative  of  its  rights  and 
duties  as  an  intrastate  carrier." 

In  Louisville,  etc.  R.  Co.  v.  Parker,  242 
U.  S.  13,  37  S.  Ct.  4,  affirming  165  Ky.  668, 
177  S.  W.  465,  the  court,  holding  that  the 
purpose  of  the  act  performed  governed  the 
determination  of  the  question  whether  it  wau 
interstate  commerce,  said:  **The  business 
upon  which  the  deceased  was  engaged  at  the 
moment  was  transferring  an  empty  car  from 
one  switch  track  to  another.  This  car  was 
not  moving  in  interstate  commerce,  and  that 
fact  was  treated  as  conclusive  bv  the  court 
of  appeals.  In  this  the  court  was  in  error, 
for  if,  as  there  was  strong  evidence  to  show, 
and  as  the  court  seemed  to  assume,  this 
movement  was  simply  for  the  purpose  of 
reaching  and  moving  an  interstate  car,  the 
purpose  would  control  and  the  business  would 
be  interstate.  The  difference  is  marked  be- 
tween a  mere  expectation  that  the  act  done 
would  be  followed  by  other  work  of  a  dif- 
ferent character,  as  in  Illinois  Cent.  R.  €o. 
V.  Behrens,  233  U.  S.  473,  478  [Ann.  Cas. 
191 4C  163,  34  S.  Ct.  646,  58  U.  S.  (L.  edS 
1051],  and  doing  the  act  for  the  purpose  of 
furthering  the  later  work." 

A  railroad  owned  and  operated  by  a  lum- 
ber company  for  the  transportation  of  logs 
from  the  forests  to  a  tidewater  point  within 
the  same  state  is  not  engaged  in  interstate 
commerce  and  an  employee  injured  while 
working  for  such  a  road  cannot  maintain  an 
action  under  the  federal  employers'  liability 
act,  and  this  is  true  though  the  logs  after 
being  sold  at  the  tidewater  point  are  trans- 
ported by  the  purchasers  beyond  the  limits 
of  the  state.  McCluskey  v.  Marysville.  etc. 
R.  Co.  243  U.  S.  36,  37*  S.  Ct.  374 :  Ray  v. 
Merrill,  etc.  lagging  Co.  243  U.  S.  40*  3T 
S.  Ct.  276. 

That  the  employee  must  be  engaged  in 
interstate  commerce  at  the  precise  time  of 
the  injury  is  emphasized  by  the  courts.  Thus 
in  Erie  R.  Co.  v.  Welsh,  242  U.  S.  303,  37 
S.  Ct.  116,  the  court  set  out  the  facts  land 
its  holding  as  follows:  "Plaintiff  was  .  .  . 
a  y«r<}  «onduf lior  engaged  in  ni^t  duty  9Jk  its 
Briev  Hill  yard,  a  nila  or  mart  west  of 
Youngstown :  that  he  performed  miscellain'mia 
services  in  the  way  of  shifting  cars  and 
breaking   up   and  making  up  trains,   under 
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orders  of  the  yardmaster,  and  had  to  apply 
frequently  to  the  latter  for  snch  orders;  that 
when  any  orders  thus  given  had  been  per- 
formed, or  had  'run  out/  he  usually  reported 
at  the  yardmaster's  office  for  further  orders; 
that  on  the  night  in  question  plaintiff,  with 
a  yard  crew,  took  a  freight  car  loaded  witli 
merchandise  destined  to  a  point  without  the 
state,  and  a  caboose  which  so  far  as  appears 
was  not  to  go  beyond  the  limits  of  the  state, 
from  the  Brier  Hill  yard  eastwardly  to  the 
*F.  D.  yard'  in  Youngstown,  where  the  freight 
car  was  placed  upon  a  siding,  so  that  it  might 
be  made  up  into  a  train  by  another  crew; 
that  they  then  took  the  caboose  a  short  dis- 
tance  farther  and  placed  it  upon  another  sid- 
ing; that  they  next  took  the  .engine  to  a 
water  plug  and  took  on  water,  and  then  re- 
turned with  it  to  the  Brier  Hill  yard;  that 
on  this  return  journey  the  engine  was  slowed 
down  near  the  yardmaster's  office,  which  is 
at  the  easterly  end  of  tliat  yard,  so  as  to 
enable  \N'elsh  to  report  for  further  orders,  all 
previous  orders  having  been  executed;  and 
that  the  injury  was  received  while  he  was 
attempting  to  alight  for  that  purpose.  .  .  . 
The  orders  plaintiff  would  have  received,  .had 
he  not  been  injured  on  his  way  to  the  yard- 
master's  office,  would  have  required  him  im- 
mediately to  make  up  an  interstate  train. 
Upon  the  strength  of  this  it  is  argued  that 
his  act  at  the  moment  of  his  injury  partook 
of  the  nature  of  the  work  that,  but  for  the 
accidental  interruption,  he  would  have  been 
called  upon  to  perform.  In  our  opinion  this 
yiew  is  untenable.  By  the  terms  of  the  em- 
ployers' liability  act  the  true  test  is  the  na- 
ture of  the  work  being  done  at  the  time  of 
the  injury,  and  the  mere  expectation  that 
plaintiff  would  presently  be  called  upon  to 
perform  a  task  in  interstate  commerce  is  not 
sufficient  to  bring  the  case  within  the  act." 

As  a  rule  the  courts  have  been  content  to 
lay  down  the  rule  in  general  terms  that  both 
the  employer  and  the  employee  must  be  en- 
gaged in  interstate  commerce  at  the  time  of 
the  injury  in  order  to  bring  the  case  within 
the  federal  statute  and  some  confusion  has 
arisen  in  cases  where  an  employee  engaged  in 
interstate  commerce  was  injured  by  an  in- 
strumentality of  the  railroad  not  so  engaged. 
This,  however,  was  finally  settled  by  the 
Supreme  Court  in  Pedersen  y.  Delaware,  etc. 
R.  Co.  229  U.  S.  14M5.  Ann.  Gas.  1»14C  153, 
33  S.  Ct.  648,  57  U.  S.  (L.  ed.)  1125,  wherein 
it  appeared  that  an  employee  engaged  in  in- 
terstate traffic  was  struck  by  an  intrastate 
train.  The  court  said:  "Considering  the 
terms  of  the  statute,  there  can  be  no  doubt 
that  a  right  of  recovery  thereunder  arises 
only  where  the  injury  is  suffered  while  the 
carrier  is  engaged  in  interstate  commerce 
and  while  the  employee  is  employed  by  the 
carrier  in  such  commerce;  but  it  is  not  essen- 


R.  CO.  T.  WINTERS.  S7 

B.  S5$, 

tial,  where  the  causal  negligence  is  that  of  a 
coemployee,  that  he  al.no  be  employed  in  such 
commerce,  for,  if  the  other  conditions  be  pres- 
ent, the  statute  gives  a  right  of  recovery  for 
injury  or  death  resulting  from  the  negligence 
'of  any  of  the  .  .  .  employees  of  such 
carrier,'  and  this  includes  an  employee  en- 
gaged in  intrastate  commerce."  To  the  same 
effect  see  In  re  Second  Employers*  Liability 
Cases,  223  U.  S.  1,  32  S.  Ct.  ^169,  66  U.  S. 
(L.  ed.)  327,  38  L.R.A.(N.S.)  44;  Southern 
Pac.  Co.  v.  Industrial  Ace.  Commission 
(Cal.)  161  Pac.  1139;  Pittsburgh,  etc.  R. 
Co.  v.  Farmers'  Trust,  etc.  Co.  183  Ind.  287, 
108  K  E.  108;  Louisville,  etc.  R.  Co.  v. 
Walker,  162  Ky.  209,  172  S.  W.  517.  Com- 
pare Illinois  Cent.  R.  Co.  v.  Rogers,  221  Fed. 
52,  136  C.  C.  A.  530.  In  Grybowski  v.  Erie 
R.  Co.  88  N.  J.  L.  1,  95  Atl.  764,  affirmed 
in  98  Atl.  1085,  the  court  commenting  on 
the  decision  in  Pedersen  y.  Delaware,  etc.  R. 
Co.  supra,  said:  "Although  in  the  Pedersen 
case  it  was  conceded  that  the  railroad  com- 
pany was  engaged  in  interstate  commerce  at 
the  time  of  the  occurrence  of  tlie  accident, 
the  principle  of  the  decision  w^ould  necessa- 
rily have  compelled  such  a  finding,  even  in 
the  absence  of  the  concession,  for  the  plain- 
tiff could  not,  at  the  time  of  the  accident, 
have  been  employed  by  the  carrier  in  such 
commerce  unless  the  latter  at  the  same  time 
was  engaged  therein." 

In  Mayers  v.  Union  R.  Co.  256  Pa.  St.  474, 
100  Atl.  967,  it  does  not  appear  from  the 
opinion  whether  the  injured  employee  was 
engaged  in  interstate  commerce  at  the  time 
of  the  injury.  The  court,  apparently  basing 
its  decision  entirely  on  the  nature  of  the 
traffic  in  which  the  train  that  struck  him 
was  engaged,  said:  "The  engine  which  struck 
the  plaintiff  and  the  cars  which  had  come 
from  Ohio  had  finished  some  interstate  busi- 
ness, and  had  not  yet  begun  upon  any  other. 
Their  next  work,  so  far  as  appears,  might 
have  been  interstate  or  confined  to  Pennsyl- 
vania, as  it  should  happen.  At  the  moment 
the  plaintiff  was  injured  they  were  not  en- 
gaged in  eitlier.  Their  character  as  instru- 
ments of  commerce  depended  on  their  'em- 
ployment at  the  time,  not  upon  remote  proba- 
bilities or  upon  accidental  later  events.'" 
And  in  Mathews  v.  Alabama  Great  Southern 
R.  Co.  (Ala.)  76  So.  17,  a  foreman  of  a 
bridge  gang  injured  while  on  a  flat  car  carry- 
ing a  pile  driver,  by  a  faulty  apron  of  an 
abandoned  coal  chute  striking  him  as  the 
flat  car  was  being  hauled  past  the  chute,  was 
held  not  to  be  so  engaged  in  interstate  com- 
merce as  to  come  within  the  federal  employ- 
ers' liability  act.  In  the  two  cases  last 
cited,  if  the  facts  were  Huch  as  to  bring  the 
injured  employee  within  the  class  of  inter- 
state eniployeea  regardless  of  the  nature  of 
the  instrumentality  causing  the  injury  they 
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would  seem  to  be  contrary  to  the  holding  in 
Pedersen  v.  Delaware,  etc.  R.  Co.  supra,  and 
therefore  erroneous. 

However,  if  an  employee  is  not  engaged  in 
interstate  commerce  the  mere  fact  that  he  is 
injured  by  an  interstate  train  will  not  bring 
his  case  within  the  federal  employers'  liabil- 
ity act.  Hardy  v.  Atlanta,  etc.  R.  Go.  (Ga.) 
93  S.  £.  18. 

Application  of  ISule, 

Escpr.oTEB  Opebatino  Train. 

It  is  not  open  to  question  that  an  employee 
engaged  in  operating  a  train  carrying  inter- 
state traffic  comes  within  the  federal  employ- 
ers* liability  act,  it  being  uniformly  so  held 
by  the  courts.  Washington  R.  etc.  Co.  v. 
Scala,  244  U.  S.  630,  37  S.  Ct.  654  (con- 
ductor) ;  Waters  v.  Guile,  234  Fed.  532,  148 
C.  C.  A.  298  (brakeman);  Hunt  v.  Illinois 
Southern  R.  Co.  196  111.  App.  539  (con- 
ductor) ;  Daley  v.  Boston,  etc.  R.  Co.  166 
N.  Y.  S.  840  (brakeman)  ;  Chicago,  etc.  R. 
Co.  V.  Hughes  (Okla.)  166  Pac.  411  (fire- 
man ) .  Nor  does  the  fact  that  a  train  carry- 
ing interstate  shipments  was  a  local  train 
running  only  between  points  within  the  state 
alter  the  rule.  Chicago,  etc.  R.  Co.  v.  Feight- 
ner  (Ind.)  114  N.  E.  659  (brakeman). 

An  engineer  on  a  gravel  train  hauling  from 
North  Dakota  to  Montana  has  been  held  to 
have  been  engaged  in  interstate  commerce. 
Jlein  V.  Great  Northern  R.  Co.  34  N.  D.  440, 
159  N.  W.  14,  wherein  it  was  said  that  neither 
the  fact  that  a  new  train  crew  would  take 
charge  of  the  train  before  its  going  into 
Montana  nor  that  the  gravel  was  for  use 
on  the  railroad's  own  track,  whether  main  or 
spur,  altered  the  interstate  character  of  the 
engineer's  work. 

However,  while  cars  may  have  an  inter- 
state character,  this  is  true  only  while  they 
are  in  interstate  movement,  and  the  inter- 
state movement  ceases  when  they  reach  the 
first  distributing  point  in  the  state  of  their 
destination.  Thus  in  Chicago,  etc.  R.  Co.  v. 
Feightner  (Ind.)  114  N.  E.  Gofl,  it  was  held 
that  where  the  evidence  did  not  show  that 
cars  after  reaching  a  point  of  distribution 
would  be  sent  out  of  the  state  it  could  not 
be  said  that  a  brakeman  on  a  train  taking 
them  up  and  bound  for  a  point  witliin  the 
state  was  engaged  in  interj^tale  commerce. 
And  similarly  in  Missouri,  etc.  R.  Co.  v.  Pace 
(Tex.)  184  S.  W.  1051,  it  was  held  tliat  coal 
billed  to  a  point  in  Texas  from  Oklahoma 
and  there  nishipped  to  other  Texas  points 
lost  its  interstate  character  on  reaching  its 
first  destination  and  an  engineer  on  the  local 
train  hanling  the  renhipment  did  not  come 
within  the  statute. 

A  fireman  on  an  engine  bdonp^ing  to  an 
intrastate    road    who    was   killed    after    the 


engine  had  assisted  in  moving  trains  carrying 
interstate  traflSc  but  at  a  time  when  it  was 
merely  reporting  for  duty  at  another  point, 
has  been  held  not  to  be  within  the  act  since 
he  was  not  engaged  in  interstate  commerce, 
at  the  precise  time  of  the  injury.  Hoag  v. 
Ulster,  etc.  R.  Co.  177  App.  Div.  433,  164 
N.  Y.  S.  529.  And  it  has  been  held  that  a 
conductor  on  a  freight  route  between  two 
points  within  a  state  could  not  be  said  to 
have  been  engaged  in  interstate  commerce  on 
his  return  trip  because  of  the  fact  that  on 
his  outgoing  trip  the  train  carried  freight 
destined  to  points  without  the  state.  Illinois 
Cent.  R.  Co.  v.  Peery,  242  U.  S.  292,  37  S. 
Ct.  122,  reversing  123  Minn.  264,  143  N.  VV. 
724,  and  128  Minn.  119,  150  N.  W.  382,  1103. 
In  that  case  it  was  said:  '*0f  course  the 
plaintiff  treats  the  round  trip  as  one,  and 
the  return  as  merely  the  necessary  comple- 
ment of  the  trip  out.  The  conclusion  is 
drawn  that  the  plaintiff  still  was  engaged  in 
interstate  commerce  because  the  train  out 
had  cars  destined  to  Tennessee.  But  on  the 
other  hand  the  trips  out  and  back  were  dis- 
tinct, in  opposite  directions,  with  different 
trains.  The  plaintiffs  journey  was  confined 
wholly  to  Kentucky.  Only  the  circumstance 
that  the  southbound  train  from  Paducali  car- 
ried freight  destined  to  beyond  Fulton  caused 
him  to  b<^  engaged  in  interstate  commerce 
while  on  that  trip.  On  the  return  when  he 
was  injured  all  the  freight  had  domestic  des- 
tinations. It  is  true  that  the  greater  cer- 
tainty of  getting  trafiic  going  soutli  probably 
was  the  chief  reason  for  the  establishment  of 
the  circuit;  but  they  got  what  they  could 
coming  back,  generally  a  train  or  a  part  of 
a  train.  It  seems  to  us  extravagant  to  subor- 
dinate the  northerly  to  the  southerly  journey 
so  completely  that  if  on  the  latter  there  hap- 
pened to  be  a  parcel  destined  beyond  the  state, 
the  conductor  should  be  regarded  as  still  en- 
gaged in  commerce  among  the  states  when 
going  from  Fulton  to  Paducali  even  though 
he  had  a  full  train  devoted  solely  to  domestic 
commerce.  For  it -must  be  remembered  that 
if  the  northerly  movement  is  regarded  as  the 
incident  of  the  southerly,  that  subordination 
is  independent  of  the  character  of  the  com- 
merce, and  depends  solely  on  the  fact  that 
southerly  moving  business,  no  matter  what, 
induced  establishing  the  route.  Therefore  it 
does  not  matter  that  the  interstate  traffic 
moving  south  was  greater  than,  for  purposes 
of  illustration,  we  have  supposed." 

Employee  Coupling,  Uncoupling  or  Switch- 

iNQ  Cab. 

^fembers  of  a  switching  crew  engaged  in 
making  up  a  train  for  interstate  service  are 
engaged  in  interstate  commerce  within  the 
meaning  of  the  federal  employers*  liability 
act.    Hurley  v.  Illinois  Cent.  R.  Co.  133  Minn. 
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101,  157  N.  W.  1005;  Geor  v.  St.  Louis,  etc. 
R.  Co.  (Tex.)  194  S.  W.  939. 

And  this  is  true  although  the  cars  contain 
no  interstate  shipment  at  the  time  of  tlie 
injury,  if  they  have  been  designated  for  such 
service.  Christy  v.  Wabash  R.  Co.  195  Mo. 
App.  232,  191  S.  W.  241,  wherein  it  was  said: 
"In  this  case,  deceased  was  engaged  in  switch- 
ing a  car  to  a  place  in  defendant's  yards, 
where,  it  is  true,  it  was  to  be  placed  in  a 
local  train  and  taken  to  a  station  a  dozen 
miles  away,  but  for  the  purpose  of  being 
loaded  that  day  with  an  interstate  shipment. 
No  sound  reason  can  be  suggested  why  that 
was  Bot  interstate  service.  We  think  it  was 
such  service  in  a  special  and  immediate  sense. 
For  the  use  to  which  the  car  was  to  be  put 
waa  the  already  ascertained  service  of  a  spe- 
cific shipment  into  another  state;  and  that 
shipment  was  to  be  made  on  the  day  the  car 
was  being  switched  out  of  the  yards  for  tliat 
use." 

A  conductor  of  a  switch  engine  engaged  in 
moving  cars  to  be  made  up  into  an  interstate 
train  is  so  engaged  in  interstate  commerce  as 
to  be  within  the  act.  Southern  R.  Co.  ▼. 
Fisher  ( Ala. )  74  So.  580. 

While  an  empty  car  loses  its  interstate 
character  as  soon  as  it  reaches  its  destina- 
tion in  a  state  and  subsequent  movements 
of  the  ear  preparatory  to  sending  it  to  an- 
other point  in  the  state  do  not  constitute  in- 
terstate commerce,  a  car  containing  an  inter- 
state shipment  continues  its  interstate  char- 
acter until  the  shipment  is  delivered  to  its 
final  destination,  and  a  switchman  injured 
while  switching  such  a  car  after  its  arrival 
at  one  point  within  the  state  preparatory  to 
placing  it  in  a  local  train  to  be  sent  to  an- 
other point  within  the  state,  its  final  destina- 
tion, is  within  the  act.  Louisville,  etc.  R. 
Co.  V.  Meadors  (Ky.)  197  S.  W.  440. 

Likewise  a  member  of  a  switching;  crew 
injured  wliile  coupling  cars  has  been  held  to 
be  engaged  in  interstate  commerce  where  it 
appeared  that  one  of  the  cars  had  been 
brought  from 'without  the  state  and  before 
it  was  completely  unloaded  was  moved  tempo- 
rarily but  was  to  be  returned  to  complete  the 
unloading,  the  court  holding  that 'the  service 
of  the  car  in  interstate  commerce  bad  not 
been  completed.  Wagner  v.  Chicago,  etc.  R. 
Co.  277  III.  114,  115  N.  E.  201. 

And  so,  a  member  of  a  switching  crew  en- 
gaged in  moving  a  refrigerator  car  whioli  liad 
been  iced  preparatory  to  receiving  an  inter- 
state shipment  of  fruit  has  been  held  to  have 
been  engaged  in  interstate  commerce.  AI- 
dread  v.  Northern  Pac.  R.  Co.  93  Wash.  209, 
160  Pac.  429. 

But  a  member  of  a  switching  crew  remov- 
ing cars  from  the  shops  to  a  shed  to  be  iced 
has  been  held  not  to  be  within  the  act  where 
it  appeared  that  none  of  tlie  cars  had  been 
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specifically  designated  for  interstate  service. 
Chicago,  etc.  R.  Co.  v.  Illinois  Industrial 
Board,  277  111.  512,  115  N.  E.  647,  wherein 
the  court  said :  "It  has  been  held  that  if  the 
object  of  a  switching  movement  is  the  plac- 
ing of  an  empty  car  in  a  position  to  receive 
a  load  to  be  carried  out  of  the  state  the  car 
is  engaged  in  moving  interstate  commerce 
from  the  moment  the  switching  movement 
begins.  ^Breske  v.  Minneapolis,  etc.  R.  Co. 
115  Minn.  386.)  This  is  only  where  the 
switching  movement  is  directed  for  the  ex- 
press purpose  of  loading  the  particular  car 
with  material  to  be  shipped  out  of  the  state. 
In  this  case  no  particular  one  or  more  of  the 
fifteen  cars  were  designed  to  be  used  to  carry 
an  interstate  shipment  at  the  time  the  con- 
ductor of  the  switching  crew  was  ordered  to 
move  them  to  the  storage  track.  It  was  not 
until  these  cars  were  again  moved  to  the 
loading  platform  and  it  was  known  what 
material  was  ready  to  be  loaded  that  it  was 
determined  that  ten  of  them  should  be  loaded 
for  destinations  outside  the  state  and  one  to 
carry  a  shipment  to  a  point  within  the  state. 
The  movement  of  the  string  of  cars  by  the 
switching  crew  of  which  the  deceased  was  a 
member  was  a  local  movement,  and  as  none 
of  these  cars  had  at  that  time  been  sele<*ted 
to  participate  in  an  interstate  shipment  the 
deceased  was  not  engaged  in  interstate  com- 
merce, and  the  circuit  court  properly  ap- 
proved and  confirmed  the  award  and  decision 
of  the  industrial  board.  The  icing  of  the 
cars  does  not  change  the  situation.  The  same 
procedure  in  icing  was  required  in  all  the 
shipments  made  by  Armour  k  Co.  whether 
interstate  or  intrastate,  and  was,  in  effect,  a 
part  of  the  equipment  of  the  cars  them- 
selves." 

Employee  ExGAGEa>  in  Construction  ojk 

Refaijl 

The  courts  draw  a  distinction  between  the 
repair  of  rolling  stock,  tools  and  other  appli- 
ances of  a  railroad  which  mav  or  mav  not  be 
used  in  its  interstate  service,  and  the  repair 
of  its  tracks,  bridges,  etc.,  which  though  used 
also  for  intrastate  commerce  are  neoessarilv 

ft 

used  for  interstate  commerce.  In  the  case  of 
the  repair  of  rolling  stock,  etc.,  the  ejnployee 
so  engaged  is  held  not  to  be  within  the  act 
unless  the  instrument  under  repair  is  desig- 
nated positively  for  use  in  interstate  com- 
merce. Thus  in  Narey  v.  Minneapolis,  etc. 
R.  Co.  177  Ta.  606,  159  X.  W.  230,  wherein 
it  appeared  that  an  employee  engapied  in  re- 
pair work  on  an  engine,  which  had  been  en- 
paged  in  interstate  commerce  but  which  at 
the  time  of  the  injury  was  not  selected  for 
use  in  either  intrastate  or  interstate  com- 
merce and  which  might  lie  Uf.ed  in  either,  it 
was  said:     "As  to  the  tracks,  bridges,  etc., 


80 


CITE  THIS  VOL.  ANK.  CAS.  1918a 


they  may  be  listed  for  both  interstate  and 
intrastate  commerce.  In  such  case,  even 
though  the  tracks  are  used  for  both,  they  are 
necessarilv  used  for  interstate  commerce.  In 
the  case  last  supposed,  the  employment  by 
one  to  keep  the  track  in  repair  necessarily 
and  directly  contributes  to  its  use  for  inter- 
state commerce,  and  unless  the  track  is  kept 
in  repair,  interstate  traffic  could  not  l>e  car- 
ried un  at  all.  80,  too,  had  it  been  shown 
that  engine  440  was  being  prepared  for  an 
interstate  trip.  But  an  engine  may  be  so 
used  in  intrastate  commerce.  In  the  instant 
case,  had  it  been  shown  that  plaintiff  was, 
at  the  time  he  was  hurt,  engaged  in  pre- 
paring engine  446  fur  use  by  the  defendant 
for  a  trip  outside  the  state,  the  rule  might 
apply,  but,  as  stated,  there  is  no  such  show- 
ing.'' To  the  same  effect  see  the  reported 
case. 

In  New  Jersey  Central  R.  Co.  v.  Paslick, 
239  Fed.  713,  152  C.  C.  A.  547,  wherein  it 
appeared  that  an  employee  was  injured  ^'hile 
at  work  repairing  a  car  belonging  to  another 
interstate  carrier,  the  court,  quoting  and  re- 
lying on  the  reported  case,  said:  "If  the  re- 
pair of  an  engine  in  the  intervals  between  its 
interstate  occupations  is  not  sufficiently  close 
to  commerce  to  be  a  part  of  it,  the  repair 
of  a  car,  which  moves  only  when  the  engine 
hauls  it.  is  certainly  no  closer." 

Likewise  in  Hudson,  etc.  R.  Co.  v.  lorio, 
239  Fed.  85.-),  152  C.  C.  A.  641,  the  court, 
applying  the  rule  as  stated  in  the  reporte<l 
case  to  a  case  wherein  it  appeared  that  an 
employee  was  engaged  in  placing  rails  in  a 
pit  for  future  use,  said:  "It  cannot  be  said 
that  the  rails  which  lorio  was  engaged  in 
storing  against  a  use  that  was  certainly  not 
imminent,  and  might  never  occur,  were  at  the 
moment  engaged  in,  or  practically  part  of, 
interstate  commerce;  for  that  commerce  was 
going  on  without  any  present  assistance, 
either  from  lorio,  or  the  rails  on  which  he 
was  working,  or  the  men  who  were  working 
with  him.  We  therefore  hold  that  the  actual 
employment  or  use'  at  the  moment  of  injury 
of  the  thing  upon  which  the  person  injured 
was  working  is  the  test  of  applicability  of 
the  statute,  under  circumstances  such  as 
shown  here.  By  that  test  plaintiff  below 
was  not  practically  engaged  in  or  a  part  of 
interstate  commerce  when  he  was  hurt,  and 
the  judgment  is  reversed." 

An  employee  engaged  in  repairing  a  car 
which  was  used  during  the  previous  week  in 
interstate  commerce  but  which  was  used  in 
intrastate  commerce  after  its  repair  has  been 
held  not  to  be  within  the  act.  Loveless  v. 
Louisville,  etc.  R.  Co.  (Ala.)  75  So.  7. 

Similarly  an  employee  assisting  in  unload- 
ing wreckage  from  a  car  iPor  the  purpose  of 
selecting  that  which  is  capable  of  repair  is 
not  brought  within  the  act  merely  because 


inspectors  several  days  later  designate  the 
parts,  through  which  he  is  injured,  to  be 
shipped  out  of  the  state  for  repair.  Schaeffer 
V.  Illinois  Cent.  R.  Co.  172  Kv.  337,  189  S.  W. 
237,  wherein  it  was  said:  "Can  it,  we  may 
ask,  with  any  pretense  of  reason  be  contended 
that  where  an  employee  of  a  common  carrier 
is  killed  in  unloading  from  a  car  In  its  yards 
wrecked  material,  a  week  before  removed 
from  the  scene  of  the  wreck,  that  it  may  be 
separated  in  parts  for  other  employees  to 
later  inspect  and  determine  what  part  of  it, 
if  any,  shall  be  repaired  for  future  use,  that 
such  employee  was  engaged  in  interstate  com- 
merce, because  other  employees,  more  than  a 
month  later,  happened  to  decide  that  a  par- 
ticular part  of  the  wrecked  material,  and  the 
same  which  fell  upon  and  killed  the  decedent, 
should  be  repaired  for  some  sort  of  use  in 
the  carrier's  business  and  even  sent  Into  an- 
other state  for  that  purpose?.  In  our  opin- 
ion the  evidence  contained  in  the  record  fails 
to  show  that  the  work  appellant's  decedent 
was  performing  when  the  injuries  that  caused 
his  death  were  received,  was  a  service  in  in- 
terstate commerce,  hence  the  action  of  the 
trial  court  in  peremptorily  directing  a  ver- 
dict for  the  appellees  was  proper." 

But  in  Chicago,  etc.  R.  Co.  v.  Kindle- 
sparker,  234  Fed.  1,  148  C.  C.  A.  17,  it  was 
held  that  an  engine  used  in  both  intrastate 
and  interstate  commerce  partook  of  the  char- 
acter of  both  and  retained  such  character 
while  it  was  laid  up  for  repairs,  and  so  an 
employee  injured  while  making  such  repairs 
comes  within  the  federal  act.  That  case  how- 
ever was  decided  prior  to  the  decision  in  the 
reported  case  and  may  be  considered  as  over- 
ruled bv  that  case. 

However,  it  has  been  held  that  where  a 
workman  is  engaged  in  the  repair  of  an 
engine  or  car  used  solely  in  interstate  com- 
merce he  mav  maintain  an  action  under  the 
federal  employers'  liability  act.  Baltimore, 
etc.  R.  Co.  v.  Branson,  12*8  Md.  678,  98  Atl. 
225;  Smiegil  v.  Great  Xorthorn  R.  Co.  105 
Wis.  57,  160  N.  W.  10.'>7. 

Where  the  instrumentality  under  repair 
consists  of  the  track,  bridges,  telephone  or 
telegraph  wires  or  other  necessary  general 
means  of  operation  of  a  railroad  engaged  in 
interstate  commerce,  an  employee  injured 
while  HO  engaged  is  generally  held  to  be  en- 
gaged in  Interstate  commerce,  and  the  fact 
that  the  road  may  also  do  an  intrastate 
business  is  immaterial.  Tims  a  section  hand 
employed  in  repairing  the  track  of  a  railroad 
engaged  in  both  intcrHtate  and  intrastate 
commerce  is  entitled  to  the  benefits  of  the 
act.  New  York,  etc.  R.  Co.  v.  Win  field,  244 
U.  S.  147,  Ann.  Cas.  1917D  1139,  37  S.  Ct. 
646.  reversing  210  N.  Y.  284,  Ann.  Caa. 
1916A  817,  110  X.  E.  614,  168  App.  IMv. 
351,    153    X.    Y.    S.    499;    Tread  way    v.    St. 
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louls,  etc.  R.  Co.  127  Ark.  211,  191  S.  W, 
930;  Denver,  etc.  R.  Co.  v.  DaVella  (Colo.) 
105  Pac.  254.  Likewise  a  section  hand  en- 
gaged in  repairing  an  interstate  track,  who 
after  ''smoothing"  the  track  was  sent  to  as- 
sist in  loading  rails  to  be  placed  on  the 
track,  and  was  injured  while  so  engaged,  has 
been  held  to  be  within  the  act.  Louisville, 
etc.  R.  Co.  V.  Williams,  175  Ky.  079,  194 
S.  W.  920.  Similarly,  a  section  hand  en- 
gaged in  repairing  a  spur  track  leading  to 
aeales  on  which  intestate  cars  were  weighed 
has  been  held  to  be  engaged  in  interstate 
commerce  within  the  meaning  of  the  act. 
Dowell  y.  Wabash  R.  Co.  (Mo.)  190  S.  W. 
939. 

An  employee  engaged  in  removing  wreckage 
from  a  track  used  by  the  railroad  in  both 
interstate  and  intrastate  commerce  has  been 
held  to  be  within  the  act.  Denver,  etc.  R. 
Co.  V.  Wilson  <<3olo.)  163  Pac.  857;  Schaeffer 
V.  Illinois  Cent.  R.  Co.  172  Ky.  337,  189  S. 
W.  237.  And  see  Southern  R.  Co.  v.  Puekett, 
reported  in  full  post,  this  volume,  at  page 
69.  In  Canadian  Pac.  R.  Co.  v.  Thompson, 
232  Fed.  353,  146  C.  C.  A.  401,  it  was  said: 
"The  main  defense,  of  course,  was  either  that 
the  Canadian  Pacific  Railway  Company  was 
not  engaged  in  interstate  commerce  so  far  as 
this  transaction  was  concerned,  or  that  the 
intestate  was  not  so  engaged  at  the  time 
when  the  accident  occurred.  The  proofs,  as 
we  say,  do  not  contravene  the  facts  substan- 
tially as  we  have  stated  them.  If  there  are 
any  variances,  tliey  are  too  unimportant  to 
be  commented  on  so  far  as  this  case  is  con- 
cerned. In  all  this  class  of  cases,  the  effort 
by  the  defendant  corporations  has  been  to 
split  into  fragments  what  was  in  fact  a  unity, 
and  what  was  in  fact  a  unitary  occupation 
or  enterprise.  The  Canadian  Pacific  Railway 
Company  is  notoriously  and  presumably  a 
single  enterprise,  extending  from  the  Atlantic 
Ocean  to  tlie  Pacific  Ocean,  in  part  through 
the  United  States,  but  in  the  greater  part 
through  Canada.  Both  in  the  inherent  pur- 
poses of  the  organization,  and  in  its  opera- 
tion, there  is  one,  single,  consolidated,  uni- 
tary essence;  and  so  far  as  any  person  con- 
nected with  trains  operating  thereon,  in  any 
way  contributed  to  produce  the  result  aimed 
at  by  the  corporation,  the  corporation  was 
a  single,  consolidated,  international,  inter- 
state enterprise;  and  in  all  its  essential 
aspects  the  train  of  cars  employed  in  the 
present  case  for  the  present  purpose,  con- 
necting, as  it  did  international  points,  and 
all  the  persons  employed  on  that  train,  were 
engaged  in  an  international  enterprise  and 
operation.  In  this  aspect  there  were  no  frag- 
ments, but  all  was  combined  in  a  consolidated 
and  single  purpose.  ...  In  the  present 
case  the  intestate  was  employed  as  a  con- 
ductor or  brmkeman  running  trains  between 
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Brownville,  in  the  state  of  Maine,  and  Megan- 
tic  and  McAdam  Junction,  in  Canada,  being 
east  and  west  terminals  in  a  foreign  country, 
and  where  the  train  in  which  he  was  engaged 
was  especially  set  up  for  and  engaged  in 
gathering  up  rails  from  intei'state  tracks,  to 
be  taken  to  other  parts  of  the  interstate 
tracks;  and  this  was  being  done  without  any 
suggestion  that  they  were  to  be  left  at  intra- 
state points.  It  is  therefore  evident  that  the 
deceased  was  directly  employed  in  an  inter- 
state enterprise,  which  the  Canadian  Pacific 
.  Railway  Company  as  a  unit  had  undertaken." 

An  employee  engaged  in  cleaning  out 
ditches  along  an  interstate  railroad  track  has 
been  held  to  be  within  the  act.  Louisville, 
etc  R.  Co.  V.  Blankenship  (Ala.)  74  So.  960. 
And  an  employee  engaged  in  cleaning  out  an 
ash  pit  used  by  both  interstate  and  intra- 
state engines  has  been  held  to  have  been 
engaged  in  work  on  an  interstate  instrumen- 
tality and  so  to  come  within  the  act.  Gry- 
bowski  V.  Erie  R.  Co.  89  N.  J.  L.  361,  98 
Atl.  1085,  affirming  88  N.  J.  L.  1,  95  Atl. 
764. 

So,  an  employee  assisting  an  engineer  in 
making  a  survey  with  a  view  to  improving 
a  curve  in  the  track  has  been  held  to  be 
engaged  in  interstate  commerce.  Southern 
R.  Co.  V.  AlcGuin,  240  Fed.  649,  153  C.  C.  A. 
447. 

In  Grand  Trunk  R.  Co.  v.  Knapp,  233 
Fed.  950,  147  C.  C.  A.  624,  it  was  held  that 
a  carpenter  riding  in  a  train  carrying  equip- 
ment for  the  repair  of  a  bridge  used  for  in- 
terstate and  intrastate  commerce  was  within 
the  federal  act  where  it  appeared  that  he 
was  to  assist  in  making  the  repairs.  And  in 
Louisville,  etc.  R.  Co.  v.  Netherton,  175  Ky. 
159,  193  S.  W.  1035,  a  painter  working  on 
a  bridge  used  in  both  interstate  and  intra- 
state commerce  was  held  to  be  within  the  act. 

A  carpenter  engaged  in  repairing  a  pump- 
house  and  .pumping  station  used  in  interstate 
commerce  has  been  held  to  be  within  the  act. 
Newklrk  v.  Pryon  (Mo.)  183  S.  W^  682. 

And  so  it  has  been  held  that  an  employee 
engaged  in  repairing  a  telegraph  line  used 
by  the  railroad  in  dispatching  its  trains,  both 
intrastate  and  interstate,  was.  engaged  in  in- 
terstate commerce  and  so  was  within  the 
operation  of  the  federal  employers'  liability 
act.  Coal,  etc.  R.  Co.  v.  Deal,  251  Fed.  604, 
145  C.  C.  A.  490,  affi^rtning  215  Fed.  285  (writ 
of  error  granted  to  Supreme  Court,  Coal,  etc. 
R.  Co.  V.  Deal,  232  Fed.  1020,  146  C.  C.  A. 
665);  Southern  Pac.  Co.  v.  Industrial  Ace. 
Commission  (Cal.)  161  Pac.  1143;  Collins  t. 
^fichigan  Cent.  R.  Co.  193  Mich.  303,  159 
N.  W.  585. 

However,  a  section  hand  engaged  in  help- 
ing to  remove  ties  from  the  right  of  way  and 
piling  them  for  safekeeping  and  future  use 
has  been  held  not  to  have  been  engnged  in 
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interstate  commerce,  and  the  fact  that  the 
ties  were  afterwards  used  on  a  section  of 
track  over  which  interstate  commerce  was 
hauled  did  not  alter  the  rule.  Missouri,  etc. 
R.  Co.  V.  Watson  (Tex.)  195  S.  W.  1177. 
So  a  section  hand  engaged  in  peeling  railroad 
ties  along  the  right  of  way  for  future  use 
on  the  track  has  been  held  not  to  have  been 
engaged  in  interstate  commerce.  Karras  y. 
Chicago,  etc.  R.  Co.  165  Wis.  678,  162  N.  W. 
923,  wherein  it  was  said:  "It  appears  that 
the  ties  plaintiflf  was  peeling  had  been  pur- 
chased by  defendant  at  Watersmeet,  Mich., 
and  shipped  to  this  track  section.  They  were 
dumped  in  piles  of  from  thirty  to  fifty  and 
more  to  be  peeled  and  subsequently  used 
where  needed  in  the  repair  of  the  track. 
They  were  so  used  during  the  summer  and 
up  to  some  time  in  September.  Ties  with 
the  bark  on  'were  not  put  into  the  track. 
Hence  in  order  to  be  fully  prepared  for  track 
repair  they  must  be  peeled.  The  peeling, 
therefore,  was  a  part  of  the  process  of  manu- 
facture of  the  ties  for  the  purpose  intended. 
This  process,  in  the  case  at  bar,  was  carried 
on  independent  of,  and  separate  from,  a  then 
immediate  use  of  the  ties  in  track  repair. 
It  was  a  preparation  of  them  for  future  use. 
That  it  was  done  by  the  defendant  upon  its 
riglit  of  way,  instead  of  by  others  elsewhere, 
or  that  the  ties  were  destined  for  interstate 
commerce,  cannot  conntitute  the  process  of 
their  manufacture  interstate  commerce  work. 
To  constitute  that  there  must  be  an  actual 
entering  upon  or  engagement  in  such  work. 
A  mere  manufacture  or  preparation  of  mate- 
rial which  is  destined  Jt  some  time  in  the 
future  at  some  place  to  be  used  in  interstate 
commerce  work  is  not  enough." 

Holding  that  a  section  hand  employed  ordi- 
narily in  replacing  rails  on  an  interstate 
track  was  not  engai»:ed  in  interstate  commerce 
while  merely  loading  old  rails  lying  on  the 
right  of  way,  the  court  in  Cincinnati,  etc. 
II.  Co.  V.  Hansford,  173  Ky.  126,  190  S.  W. 
600,  said:  "The  federal  employers'  liability 
act  does  not  necessarily  apply  to  the  same 
person  in  all  the  details  of  his  employment, 
since  one  man  may  have  duties  including 
both  interstate  And  intrastate  commerce  and 
he  would  be  subject  to  the  act  while  engaged 
in  the  one,  and  not  in  the  other.  ...  It 
will  he  observed  that  it  nowhere  appears  that 
Hansford  was  engaged,  either  in  taking  out 
old  rails  or  putting  in  new  rails:  the  most 
that  can  be  said  from  the  proof  is  that  Hans- 
ford was  engaged  in  loading  old  rails  that 
had,  at  some  time,  been  taken  out  of  the 
track  and  were  lying  on  the  right  of  way. 
This  proof  brings  the  case  squarely  within 
the  decision  in  Illinois  Cent.  R.  Co.  v.  Kelly, 
167  Ky.  745,  181  S.  W.  375,  where  it  was 
held  that  a  section  hand,  engaged  in  loading 
on  a  flat  car  old  rails  from  the  right  of  way. 


precisely  as  in   this  case,  waa  not  engaged 
in  interstate  commerce." 

A  carpenter  engaged  in  erecting  a  stove 
pipe  to  be  used  in  a  roundhouse  where  en- 
gines engaged  in  interstate  commerce  were 
kept  was  held  in  Dunn  v.  Missouri  Pac.  R. 
Co.  (Mo.)  190  S.  W.  966,  not  to  be  engaged 
in  interstate  commerce. 

So  a  carpenter  building  forms  into  which 
concrete  was  to  be  poured  to  form  a  retain- 
ing wall  for  the  tracks  of  a  railroad  engaged 
in  both  interstate  and  ^trastate  commerce 
has  been  held  not  to  be  within  the  act 
Dickinson  v.  Illinois  Industrial  Board  (111.) 
117  N.  £.  438,  wherein  it  was  said:  "His 
employment  need  not  be  directly  in  the  trans- 
portation of  goods  from  one  state  into  an- 
other or  in  the  operation  or  movement  of 
trains.  If  he  is  engaged  in  the  operation, 
maintenance,  or  repair  of  any  of  the  instru- 
mentalities used  by  the  carrier  in  the  trans- 
portation of  goods  from  one  state  into  an- 
other he  is  engaged  in  interstate  commerce. 
Section  men  repairing  a  track,  carpenters  re- 
pairing a  bridge,  machinists  and  car  repair- 
ers working  on  engines  and  cars,  and  hostlers 
caring  for  engines,  are  engaged  in  interstate 
commerce  if  the  track,  bridge,  engines,  and 
cars  are  used  in  interstate  commerce.  Their 
work  has  a  direct  and  substantial  connection 
with  interstate  transportation  and  is  an  es- 
sential part  of  it.  This  cannot  be  said  of 
Olson's  work.  It  had  no  connection,  even 
remote,  with  transportation.  It  was  prelimi- 
nary to  the  erection  of  a  structure  which 
might  eventually  form  a  part  of  the  roadbed 
used  in  interstate  commerce.  The  forms  were 
not  instrumentalities  of  interstate  commerce, 
and  the  retaining  walls,  which  had  not  yet 
been  built,  could  not  be  such  instrumentali- 
ties until  the  filling  which  they  were  to  re- 
tain and  upon  which  the  tracks  were  to  rest 
liad  been  deposited  in  place.  Olson's  work 
was  a  matter  of  indifference,  so  far  as  the 
interstate  commerce  in  which  the  plaintiffs 
in  error  were  engaged  was  concerned,  though 
the  structure  to  be  erected  might  eventually 
become  an  instrument  of  such  commerce." 

In  Killes  v.  Great  Xorthern  R.  Co.  93 
Wash.  416,  161  Pac.  69,  it  was  held  that  a 
workman  building  a  scaffold  to  be  used  in 
painting  a  freight  shed  used  for  interstate 
traffic  was  not  engaged  in  interstate  com- 
merce. The  court  said:  "The  building  of  a 
scaffold  in  a  freight  shed  upon  which  a  work- 
man is  to  stand  while  painting  the  roof  has 
no  direct  or  immediate  connection  with  inter- 
state commerce,  nor  is  it  a  necessarv  incident 
in  furthering  the  movement  of  interstate 
freight.  It  may  be  admitted  that  the  freight 
shed  is  an  instrumentality  made  use  of  in 
interstate  commerce,  but  the  respondent  was 
not  at  work  upon  the  freight  shed.  His  act 
was  at  least  one  step  removed  from  any  con- 
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aection  with  interetate  commerce  or  any  of 
its  instrumentalities  either  directly  or  in- 
directly." 

Following  the  decision  of  the  Supreme  Court 
in  Shanks  ▼.  Delaware^  etc.  IL  Go.  239  U.  S. 
536,  36  S.  Ct.  188,  60  U.  S.  (L.  ed.)  436, 
L.B.A.1916C  797,  aghrnUn^  214  N.  Y.  413, 
Ann.  Gas.  1916E  467,  108  N.  E.  644,  that  a 
machinist  engaged  in  moving  to  a  new  loca- 
tion an  overhead  conntershaft  in  a  shop  de« 
voted  to  the  repair  of  locomotives  used  in 
both  interstate  and  intrastate  commerce,  was 
not  engaged  in  interstate  commerce,  the 
court  in  Castonguay  v.  Grand  Trunk  Ry. 
(Vt.)  100  Atl.  908,  held  that  a  workman 
engaged  in  the  repair  of  a  roundhouse  wall 
was  not  employed  in  interstate  commerce, 
saying:  "If  he  was  then  at  work  upon  a 
direct  and  permanent  instrumentality  of  such 
transportation,  such  as  the  road  bed>  or  a 
bridge,  or  a  locomotive  or  car  temporarily 
withdrawn  from  that  service  for  repairs,  he 
was  within  the  protection  of  the  act;  if,  on 
the  other  hand,  he  was  working  upon  an 
indirect,  remote,  or  possible  instrumentality 
of  such  transportation,  he  was  not  within  the 
act.  We  feel  constrained  to  hold  that  this 
case  is  ruled  by  the  Shanks  ^ase  and  not  by 
the  Pedersen  case,  and  that  Castonguay's  re- 
lation  to  interstate  transportation  was  too 
remote  to  bring  him  within  the  act.  It  seems 
clear  that  if  a  workman  changing  a  shaft  in 
a  machine  shop  is  too  far  removed  from  the 
actual  transportation  to  be  within  the  act, 
he  would  be  equally  so  if  he  was  repairing 
ur  replacing  the  shaft;  and  he  would  be 
equally  so  if  he  was  changing  the  location 
of  a  window  in  the  shop,  or  repairing  it,  or 
replacing  it.  The  machinl)  shop  and  the 
roundhouse  are  both  parts  of  the  necessary 
equipment  of  interstate  railroads;  but  they 
are  not  so  directly  related  to  actual  trans- 
portation  as  *to  be  practically  a  part  of  it.' 
If  Shanks  was  not  engaged  in  interstate 
commerce,  Castonguay  could  not  have  been, 
for  he  was  one  step  further  removed  from 
actual  transportation." 

An  employee  engaged  in  loading  sand  and 
gravel  at  a  gravel  bank  for  repair  of  an  in- 
terstate railroad,  and  who  was  killed  by  the 
falling  of  a  portion  of  the  bank  on  which  he 
was  at  work,  has  been  held  not  to  have  been 
engaged  in  interstate  commerce.  Yazoo,  etc. 
R.  Co.  V.  Houston,  114  Miss.  888,  75  So.  690, 
wherein  the  court  basing  its  ruling  on  the 
decision  in  Delaware,  etc.  R.  Co.  v.  Yurkonis, 
2.18  U.  S.  439,  35  S.  Ct.  902,  59  U.  S.  (L.  ed.) 
1397,  and  distinguishing  that  case  from  Pe^ 
dersen  v.  Delaware,  etc.  R.  Co.  229  U.  S.  146, 
Ann.  Cas.  1914C  153,  33  S.  Ct.  649,  57  U.  S. 
(L.  ed.)  1125,  said:  "It  is  insisted  by  ap- 
pellee that  all  of  the  decisions  of  the  supreme 
court  since  the  decisions  In  the  Pedersen  and 
Ynrkonis  cases  clearly  indicate  that  the  su- 
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preme  court  has  intended  to  limit  the  influ* 
ence  of  the  Pedersen  case  rather  than  to 
extend  it.  Whether  this  be  true  or  not  is 
not  for  us  to  say,  but  since  appellant  stands 
squarely  upon  the  Pedersen  case,  saying,  'If 
this  case  is  sound,  this  case  must  be  governed 
by  the  federal  act,'  we  will  examine  the 
Pedersen  case  and  its  applicability  to  the 
present  case.  The  gist  of  the  Pedersen  case, 
as  interpreted  by  appellant's  briefs,  is  that 
Pedersen  was  'engaged  in  the  repair  of  an 
interstate  highway,'  and  for  this  reason  he 
was  'employed  in  interstate  commerce.'  This 
analysis  of  the  Pedersen  case  seems  to  be 
sound,  but  it  seems  to  us  that  the  Supreme 
Court  of  the  United  States  in  the  Yurkonis 
case  drew  in  the  lines  somewhat,  by  holding 
that  Yurkonis  did  not  bring  himself  within 
the  federal  act.  He  was  mining  coal  intended 
to  be  used  in  interstate  commerce,  but  the 
manner  of  receiving  the  injury  was  too  re- 
mote to  justify  the  conclusion  that  he  was 
employed  in  interstate  commerce.  A  consid- 
eration of  the  facts  developed  upon  the  trial 
Of  the  instant  case,  taken  most  favorably  for 
appellant,  indicate  that  the  deceased  was  em- 
ployed in  mining  gravel  for  the  ultimate  re- 
pairing or  building  of  the  highway  over 
which  the  interstate  commerce  of  the  rail- 
road would  be  operated.  Yurkonis  was  em- 
ployed in  mining  coal  to  be  used  by  the 
carrier  to  make  steam  power  for  the  trans- 
portation of  its  commerce  between  the  states, 
and  yet  the  Supreme  Court  said :  'The  man- 
ner of  the  receiving  of  the  injury  by-  plaintiff 
showed  conclusively  that  it  did  not  occur  in 
interstate  commerce.'  May  we  not  say  the 
same  about  Mr.  Houston?  It  .seems  to  us 
that  the  character  of  the  work  and  the  man- 
ner in  which  the  injury  was  received  in  the 
Yurkonis  case  and  in  the  present  case  are 
strikingly  similar.  On  the  other  hand,  Peder- 
sen was  working  directly  upon  the  highway, 
and  received  his  injury  by  a  train  operated 
on  the  highway.  So,  as  we  interpret  the 
situation,  this  case  is  controlled  by  the  prin- 
ciples of  the  Yurkonis  case." 

A  laborer  engaged  in  cutting  a  tunnel  for 
an  interstate  railroad  is  not  engaged  in  in- 
terstate commerce,  where,  the  tunnel  is  not 
so  far  completed  as  to  be  used  as  an  instru- 
mentality of  interstate  commerce.  Raymond 
V.  Chicago,  etc.  R.  Co.  243  U.  S.  43,  37  S.  Ct. 
268. 

Ein»i.0TEE  Supplying  Fuel  ob  Water. 

An  employee  engaged  in  providing  coal  and 
water  for  trains  used  in  interstate  commerce 
is  within  the  federal  employers'  liability  act. 
Guy  V.  Cincinnati  Northern  R.  Co.  (Mich.) 
164  N.  W.  454. 

So,  an  employee  engaged  in  operating  a 
pumping  station,  which  furnishes  water  to  be 
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used  for  both  interstate  and  intrastate  busi- 
ness has  been  held  to  be  within  the  act. 
Roush  v.  Baltimore,  etc.  R.  Co.  243  Fed.  712, 
wherein  the  test  was  said  to  be  ^'whether  the 
plaintiff,  at  the  time  of  the  accident,  was 
engaged  in  interstate  transportation,  or  in 
work  so  closely  related  thereto  as  to  be 
practically  a  part  thereof."  "The  pumping 
station,''  said  the  court,  "was  an  instrumen- 
tality being  used  indiscriminately  for  inter- 
state and  intrastate  commerce.  The  work 
being  performed  by  the  plaintiff  was  so  close- 
ly related  to  interstate  transportation  as  to 
be  practically  a  part  of  it.  He  was  not  en- 
gaged in  original  or  independent  work  too 
remotely  connected  with  interstate  transpor- 
tation to  be  said  not  to  be  practically  a  part 
thereof.  It  is  true,  bis  work  also  was  neces- 
sary in  carrying  on  intrastate  transporta* 
tion,  but  when  the  efforts  of  the  employee 
at  the  time  he  was  injured  may  relate  to 
either  class  of  transportation,  then  he  is 
within  the  act,  and  his  right  of  action  is 
controlled  by  it." 

Similarly  in  Collins  v.  Erie  R.  Co.  245' 
Fed.  811,  it  was  held  that  an  employee  en- 
gaged in  pumping  water  for  use  by  engines 
in  interstate  commerce  was  within  the  act 
provided  it  appeared  that  the  water  was  for 
immediate  use  and  its  use  was  not  dependent 
on  remote  possibilities. 

In  Chicago,  etc.  R.  Co.  v.  De  Bord  (Tex.) 
192  S.  W.  767,  it  was  held  that  a  brakeman 
engaged  in  assisting  in  the  placing  of  a  coal 
car  on  an  elevated  track  so  that  it  could  be 
unloaded  into  coal  chutes  from  which  engines 
used  in  interstate  traffic  were  supplied  was 
engaged  in  interstate  commerce. 

But  in  Grovio  v.  New  York  Cent.  R.  Co. 
176  App.  Div.  230,  162  N.  Y.  S.  1026,  wherein 
it  appeared  that  an  employee  was  engaged  in 
shoveling  coal  into  engines  at  a  coal  chute 
or  shoveling  the  coal  from  cars  into  the  chute 
and  that  immediately  before  his  injury  he 
had  been  engaged  in  coaling  a  switch  engine 
.which  was  used  for  handling  both  interstate 
and  intrastate  business,  it  was  held  that  he 
was  not  engaged  in  interstate  commerce. 

In  Chicago,  etc.  R.  Co.  v.  Harrington,  241 
U.  S.  177,  36  S.  Ct.  517,  60  U.  S.  (L.  ed.) 
941.  affirming  (Mo.)  180  S.  W.  443,  it  ap- 
peared that  at  the  time  an  employee  was 
killed  he  was  engaged  in  causing  the  removal 
of  coal  from  storage  tracks  to  the  coal  shed 
or  chutes  by  which  the  same  would  be  de- 
livered to  locomotives  used  in  interstate 
traffic.  The  Supreme  Court  held  that  the 
Act  of  Congress  did  not  apply  because  there 
was  no  close  or  direct  relation  to  interstate 
transportation  in  the  taking  of  the  coal  to 
the  coal  chutes.  P'ollowing  Chicago,  etc.  R. 
Co.  v.  Harrington,  supra,  the  court  in  Kelly 
V.  Pennsvlvania  R.  Co.  238  Fed.  95,  151  C. 
C.  A.  ni,  wherein  it  appeared  that  a  car- 


penter was  injured  while  causing  the  re- 
moval of  lumber  from  storage  tracks  to  cer- 
tain coal  chutes  which  he  had  been  directed 
to  repair,  said:  '*What  is  there,  then,  in  the 
case  at  bar  from  which  it  can  be  inferred 
that  Kelly  was,  at  the  time  he  was  killed, 
engaged  in  interstate  transportation?  His 
engagement  in  causing  the  transfer  of  the 
lumber  from  the  storage  tracks  to  the  place 
where  it  was  to  be  used  does  not  connect  him 
more  closely  with  transportation  than  Har- 
rington's engagement  in  taking  coal  from  the 
storage  tracks  to  the  coal  chutes.  In  neither 
case  was  tiiere  such  close  direct  relation  to 
interstate  transportation  as  would  require 
the  application  of  the  provisiona  of  the  law." 
In  Lehigh  Valley  R.  Co.  v.  Barlow,  244 
U.  8.  183,  87  S.  Ct.  615,  reveraiftg  214  N.  Y. 
116,  107  N.  E.  814,  it  was  held  that  where 
it  appeared  that  coal  brought  from  without 
the  state  had  remained  on  sidings  for  several 
days  before  being  switched  to  the  coal  chutes, 
it  had  lost*  its  interstate  character  and  there- 
fore a  member  of  the  switching  crew  injured 
while  placing  the  cars  on  the  chutes  was  not 
®ng^^  ii>  interstate  commerce. 

Employee  Guarding  or  Ixspectixo  Pbopebtv. 

A  flagman  stationed  as  a  watchman  at  a 
street  crossing  of'  a  railroad  engaged  in  in- 
terstate commerce  is  so  closely  connected 
with  such  commerce  that  his  employment 
partakes  of  its  nature  and  he  may  maintain 
an  action  for  personal  injuries  under  the  fed- 
eral employers*  liability  act.  Southern  Pae. 
Co.  v.  Industrial  Ace.  Commission  (Cal.) 
161  Pac.  1142;  West  v.  Atlantic  Coast  Line 
R.  Co.  (N.  C.)  9«  S.  E.  479. 

And  it  has  been  held  that  the  fact  that  the 
particular  train  which  a  gateman  was  at- 
tempting to  protect  and  by  which  he  was 
injured  was  an  intrastate  train  did  not 
afTect  his  status  as  an  interstate  employee. 
Southern  Pac.  Co.  v.  Industrial  Ace.  Commis- 
sion (Cal.)  161  Pac.  1139,  wherein  the  court 
said:  "The  substantial  ground  for  petition- 
er's claim  that  deceased  was  then  engaged  in 
interstate  transportation  is  that  he  was  en- 
gaged in  keeping  one  of  its  instrumentalitiea 
of  interstate  commerce  in  condition  for  the 
carrying  on  of  that  commerce;  or,  to  put  it 
in  a  more  concrete  way,  that  he  was  then 
engaged  in  keeping  petitioner's  tracks  at  the 
crossing  clear  and  unimpeded  for  the  pas- 
sage according  to  schedule  of  interstate  pas- 
sengers and  freight  carried  by  petitioner.  It 
is  settled  bv  the  decisions  of  the  United 
states  Supreme  Court,  the  ultimate  author- 
ity on  such  a  question  as  the  one  l>efore  us, 
that  a  railroad  track  u^ed  indiscriminately 
by  a  carrier  in  both  its  interstate  and  intra- 
state commerce  is  a*n  instrumentality  of  in- 
terstate commerce,  and  that,  notwithstanding    ^ 
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its  double  use,  those  'engaged  in  its  repair  or 
in  keeping  it  in  suitable  condition  for  use' 
are,  while  so  engaged,  employed  in  interstate 
comnerce.  Such  work,  it  is  said,  'is  so  closely 
related  to  such  commerce  as  to  be  in  practice 
and  in  legal  contemplation  a  part  of'  it.'  See 
Pedersen  v.  Delaware,  etc.  R.  Co.  229  U.  S. 
146,  33  S.  Ct.-648,  67  U.  S.  (L.  ed.)  1125, 
Aaxi.  Cas.  19 140  153.  So  there  can  be  no 
question  as  to  the  character  of  the  work 
where  an  employee  is  engaged  in  direct  work 
upon  an  instrumentality  in  actual  use  for 
purposes  of  interstate  commerce,  such  as  ac- 
tually repairing  the  railroad  track  or  doing 
thereon  any  work  designed  to  keep  it  in 
suitable  condition  for  use.  Thus  it  is  clear 
that  one  employed  in  actually  removing  from 
the  track  any  obstacles  to  the  passage  of 
trains  caused  by  a  derailment  or  other  acci* 
dent  would  be  employed  in  interstate  com- 
merce, in  view  of  the  decisions  of  the  United 
States  Supreme  Court.  He  would  be  directly 
engaged  in  the  lepair  of  and  putting  again 
into  condition  for  use  that  instrumentality 
of  interstate  commerce.  Tlie  question  here  is, 
in  the  light  of  the  evidence,  a  very  narrow 
one,  and  is  simply  whether  the  principle  of 
these  decisions  is  applicable  to  one  whose 
duties  are  in  part  to  keep  the  track  free  of 
such  obstructions  to  the  uninterrupted  pas- 
<wge  of  trains  according  to  schedule  as  may 
be  caused  by  passing  vehicles.  So  far  as  the 
relation  of  such  employee  to  one  attempting 
to  cross  the  track  is  concerned,  it  may  be 
conceded  that  there  is  no  ingredient  of  in- 
terstate commerce,  and  that,  if  the  only  con- 
sequence to  he  avoided  by  the  employment 
was  that  of  injury  to  such  a  person,  the  act 
of  Congress  relied  on  would  not  be  applicable. 
But  in  the  light  of  the  evidence  it  seems  to 
us  that  the  scope  of  the  employment  in  which 
deceased  was  engaged  at  the  time  of  the  acci- 
dent was  broader,  and  extended  to  keeping 
the  track  itself  in  suitable  condition  for  use 
as  an  instrumentality  of  interstate  commerce. 
In  Tiew  of  the  evidence,  the  work  of  such  a 
crossing  gateman  or  flagman,  so  far  as  the 
railroad  is  concerned,  is  similar,  in  principle, 
to  that  of  the  track  walker,  whose  duty  it  is 
to  see  that  the  track  is  in  safe  condition  for 
the  passage  of  trains,  to  that  of  the  employee 
in  the  signal  tower,  whose  duty  it  is  to 
supervise  and  give  the  signals  for  the  passage 
of  trains,  and  to  that  of  the  employee  engaged 
in  repairs  on  the  automatic  signal  apparatus 
with  which  this  petitioner's  line  is  equipped. 
All  such  employees  may  fairly  be  said,  it 
seems  to  us,  to  be  directly  engaged,  in  sub- 
stantial part,  at  least,  in  keeping  the  track 
in  suitable  condition  for  use.  There  is,  of 
course,  no  analogy  between  the  case  of  one 
so  engaged,  and  that  of  a  trainman  engaged 
in  the  operation  of  an  exclusively  intrastate 

train.     The  duties  of  the  latter  are  solely 
Ann.  Cas.  1918B. — 5. 
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with  reference  to  the  operation  and  safety 
of  the  particular  train  on  which  he  is  en- 
gaged, and  he  has  no  duty  whatever  to  per- 
form in  regard  to  keeping  any  instrumen- 
tality of  interstate  commerce  in  condition  for 
use.  Such  is  the  full  scope  of  his  employ- 
ment, and  it  has  no  relation  whatever  to  in- 
terstate commerce,  close  or  otherwise.  The 
duties  of  deceased,  as  we  have  seen,  had  to 
do  directly  with  the  keeping  of  an  instrumen- 
tality of  interstate  commerce  in  suitable  con- 
>  dition  for  the  use  of  such  commerce.  And 
exactly  as  in  the  case  of  one  engaged  in  re- 
pairing such  an  instrumentality  after  injury 
thereto  has  occurred,  who  concededly  is  en- 
gaged in  interstate  commerce,  it  is  immate- 
rial whether  or  not  any  interstate  traffic  was 
immediately  to  be  had  over  the  same.  The 
deceased  was  actually  engaged  at  the  moment 
of  the  accident  in  protecting  that  instrumen- 
tality from  injury.  His  situation  in  this 
regard  was,  in  view  of  the  evidence,  the  same 
as  it  would  have  been  if  he  had  been  one  of 
a  number  of  guards  stationed  along  the  line 
of  railroad  to  prevent  third  persons  from  re- 
moving the  rails  or  unlawfully  placing  ob- 
structions on  the  track.  Certainly  their  work 
would  not  be  held  to  be  unrelated  to  the 
safety  of  the  track  as  a  highway  of  inter- 
state commerce." 

A  car  inspector  who  while  riding  on  an 
interstate  train  discovered  a  fallen  brake 
beam  on  one  of  the  cars  and  was  injured 
while  aiding  the  conductor  in  repairing  it, 
has  been  held  to  be  engaged  in  interstate 
commerce.  Lynch  v.  Central  Vermont  R.  Co. 
89  Vt.  363,  05  Atl.  683. 

In  Anost  v.  Columbia,  etc.  R.  Co.  89  Wash. 
609,  154  Pac.  1100,  it  was  said  of  an  inspector 
engaged  in  inspecting  the  main  line  track  of 
an  interstate  railroad:  ''In  the  present  case 
there  could  be  no  possible  separation  of  dece- 
dent's inspection  of  appellant's  track  for  the 
purpose  of  its  intrastate  commerce  and  of  its 
interstate  commerce.  The  two  were  obviously 
concomitant.  His  inspection  was  for  the  pur- 
pose of  aiding  and  ansisting  the  appellant  in 
the  operation  of  its  trains,  cars,  and  locomo- 
tives, and  the  carrying  on  of  its  business 
both  of  interstate  and  intrastate  commerce." 

But  a  night  watchman  charged  with  the 
duty  of  guarding  tools  and  material  for  the 
construction  of  a  new  depot  and  track  to  be 
used  in  interstate  commerce  has  been  held 
not  to  be  engaged  in  interstate  conunerce  as 
tested  by  the  rule  that  the  employee  at  the 
time  of  the  injury  must  be  engaged  in  inter- 
state transportation,  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part  of  it. 
New  York  Cent.  R.  Co.  v.  White,  243  U.  S. 
188,  Ann.  Cas.  19170*629,  37  S.  Ct.  247, 
L.R.A.1917D  1. 

A  railroad  detective  riding  on  a  train  of 
cars  which  was  being  switched  in  the  rail- 
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road  yards  has  been  held  not  to  be  engaged 
in  interstate  commerce  where  it  did  not  ap- 
pear that  there  were  interstate  ears  in  that 
vicinity.  Chicago,  etc.  R.  Co.  t.  Illinois  In- 
dustrial Board,  273  111.  528,  113  N.  E.  80, 
L.R.A.1916F  540,  wlierein  it  was  said:  "It  is 
true  that  it  is  conceded  that  there  were  one 
or  more  cars  within  the  yards  at  the  time 
of  the  injury  wliich  contained  interstate 
freight.  Where  these  cars  were  located  is 
not  shown.  If  they  were  a  part  of  the  transr 
fer  cut  which  Stockton  was  engaged  in  in- 
specting or  upon  which  he  was  hanging  at 
the  time  of  his  injury  the  burden  was  upon 
plaintiff  in  error  to  show  that  fact.  It  must 
be  assumed  for  the  purposes  of  this  case  that 
none  of  the  cars  in  this  transfer  cut  con- 
tained interstate  freight.  Had  plaintiff  in 
error  shown  that  at  the  time  of  the  accident 
Stockton  was  actually  inspecting  cars  con- 
taining interstate  freight,  or  that  cars  con- 
taining such  freight  were  at  the  moment 
within  the  line  of  his  vision,  a  different  ques- 
tion would  be  presented.  For  all  this  record 
shows,  the  cars  containing  interstate  freight 
may  have  been  one,  two  or  three  miles  distant 
from  Stockton.  If  such  were  the  case  he 
could  not  reasonably  be  said  to  have  been  at 
that  time  engaged  in  a  work  which  was  a 
part  of  the  interstate  commerce  in  which  the 
carrier  was  engaged,  and  under  such  circum- 
stances the  accident  to  Stockton  could  in  no 
way  affect  the  handling  of  such  interstate 
freight.  At  such  a  distance  Stockton  was 
not  able  to  exercise  any  authority  or  super- 
vision aver  such  freight,  and  it  might  be 
broken  into,  pilfered  or  injured  as  effectively 
whether  Stockton  was  injured  or  uninjured." 
A  person  employed  by  a  railroad  to  assist 
in  a  aearch.for  train  robbers  who  had  robbed 
an  interstate  train  has  been  held  not  to  have 
been  engaged  in  interstate  commerce  so  as  to 
come  within  the  act.  Alabama  Great  South- 
ern R.  Co.  V.  Bonner  (Ala.)  75  So.  986, 
wherein  it  was  said:  "Such  an  employment 
is  not  commerce  of  any  kind,  nor  is  it  so 
related  to  or  connected  with  interstate  com- 
merce as  to  bring  tlie  business  or  relation 
within  the  protection  of  any  of  the  interstate 
commerce  statutes,  such  as  the  one  here 
sought  to  be  invoked,  authorizing  the  recov- 
ery of  damages  for  the  wrongful  death  of  a 
servant." 

Emplotbb  Going  to  ob  Retubnixo  from 
Work  or  Temporarily  Diverted  There- 
prom. 

Holding  that  an  employee  leaving  the  yards 
of  a  railroad  after  his  dav*s  work  which  con- 
sisted  of  switching  both  interstate  and  intra- 
state commerce,  was  within  the  federal  act, 
the  court  in  Erie  R.  Co.  v.  Winfleld,  244 
U.  S.  170,  37  S.  Ct.  556,  reveraimg  88  N.  J.  L. 


619,  96  Atl.  394,  said:  In  leaving  the  car- 
rier's yard  at  the  close  of  his  day's  work  the 
deceased  was  but  discharging  a  duty  of  his 
employment.  See  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  6.  248,  260  [Ann.  Caa.  1914C 
159,  34  S.  a.  305,  58  U.  S.  (L.  ed.)  591]. 
Like  his  trip  through  the  yard  to  his  engine 
in  the  morning,  it  waa  a*  necessary  incident 
of  his  day's  work  and  partook  of  the  char- 
acter of  that  work  as  a  whole,  for  it  was  no 
more  an  incident  of  one  part  than  of  another. 
His  day's  work  was  in  both  interstate  and 
intrastate  commerce^  and  so  when  he  waa 
leaving  the  yard  at  the  time  of  the  injury 
his  employment  was  in  both.  That  he  waa 
employed  in  interstate  commerce  is  therefore 
plain,  and  that  his  employment  also  extended 
to  intrastate  commerce  is  for  present  pur- 
poses of  no  importance." 

But  compare  Jaooby  v.  Chicago,  etc.  R.  Co. 
165  Wis.  610,  161  N.  W,  761,  164  N.  W.  88, 
wherein  it  was  held  that  a  car  record  clerk, 
who  after  completing  his  duties  was  injured 
while  leaving  the  yards,  was  not  at  the  time 
engaged  in  interstate  commerce.  The  eourt 
distinguished  the  case  from  that  where  a  fire- 
man was  injured  while  going  from  his  engine 
to  his  boarding  house,  preparatory  to  return- 
ing to  his  engine  for  an  interstate  trip,  on 
the  ground  that  the  car  clerk  waa  leaving 
for  the  day  after  finishing  his  duties  and 
with  no  intention  to  return. 

An  employee  who  was  injured  while  on  his 
way  for  orders  from  his  superior  has  been 
held  not  to  have  been  engaged  in  interstate 
commerce  at  the  time  of  his  injury  since  the 
nature  of  his  work  was  undetermined  until 
his  orders  had  been  given,  and  it  was  further 
held  that  the  fact  that  but  for  his  injury  he 
would  have  been  given  orders  requiring  him 
to  engage  in  interstate  commerce  did  not 
alter  the  rule.  Erie  R.  Co.  v.  Welsh,  242 
U.  S.  303,  37  S.  Ct.  116,  aMrming  89  Ohio 
St.  81,  105  N.  E.  189. 

So  a  fireman  on  his  way  to  work  on  a 
switch  engine  who  was  killed  while  crossing 
the  tracks  has  been  held  not  to  be  engaged 
at  the  time  in  interstate  commerce,  though 
the  initial  work  of  the  switch  engine  was  in- 
terstate commerce,  the  court  basing  its  opin- 
ion on  the  ground  that  the  employee  had  not 
actually  begun  his  duties  at  the  time  of  his 
injury.  Knowles  v.  New  York,  etc.  R.  Co. 
177  App.  Div.  262,  164  N.  Y.  S.  1. 

In  McBain  v.  Northern  Pac.  R.  Co.  62 
Mont.  578,  160  Pac.  664,  it  was  held  that, 
under  the  rule  that  the  employment  at  the 
precise  time  of  the  injnry  is  the  test  of  the 
nature  of  the  work,  a  brakeman  who  after 
the  completion  of  his  trip  and  before  assign- 
ment to  another  was  injured  while  going 
through  the  yards  for  material  for  use  on  a 
future  trip,  the  natnre  of  which  was  unde- 
termined,  could  not   be   said   to   have   been 
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engaged  in  interstate  commeroe.    And  it  was 
further  held  that  it  was  of  no  consequence 
that  his  work  ordinarily  had  to  do  with  in- 
terstate commerce  to  a  much  greater  extent 
than  with  purely  local  shipments. 

A  car  inspector  while  going  through  the 
yards  in  search  of  material  for  the  repair  of 
an  interstate  car  has  been  held  to  have  been 
engaged  in  interstate  commeroe.  Norfolk, 
etc.  R,  Co.  V.  Short,  171  Kv.  647,  188  S.  W. 
786. 

It  has  been  held  that  a  railroad  carpenter 
who  temporarily  left  his  work  and  went 
across  the  tracks  for  the  purpose  of  buying 
a  new.^paper  and  was  injured  while  so  doing 
was  not  at  that  time  engaged  in  interstate 
commerce.  Illinois  Gent.  R.  Co.  v.  Archer, 
113  Miss.  158,  74  So.  136. 

A  member  of  a  train  crew  occupying  a 
caboose  while  waiting  to  be  called  to  duty  is 
not  engaged  in  interstate  commerce  before 
the  call  is  actually  made.  Pryor  ▼.  Bishop, 
234  Fed.  9,  148  C.  C.  A.  25,  wherein  it  was 
said:  "Hie  deceased  could  as  well  have  been 
at  a  jcity  hotel;  his  only  duty  at  the  time 
was  to  be  within  call,  either  personal  or  tele> 
phonic.  That  he  was  on  the  company's  prop* 
erty  at  the  lime  of  the  injury  was  due,  not 
to  an  obligation,  but  to  a  privilege,  a  license; 
in  being  there,  he  was  acting,  not  aa  an  em- 
ployee, but  as  a  licensee.  If,  however,  he 
could  be  deemed  to  be  in  the  employment  of 
the  company  at  the  time  of  the  injury,  never- 
theless he  was  not  then  actually  employed  in 
interstate  conunerce.  His  actual  employment 
at  the  time  was  holding  himself  ready  in  the 
city  of  Chicago  to  respond  to  a  call  for  serv- 
ice. That  the  call,  when  it  came,  would  be 
for  an  interstate  trip,  does  not  make  the 
waiting  in  Chicago  an  actual  engagement  in 
interstate  commerce,  within  the  terms  of  the 
federal  act.  Plaintiff's  claim  that,  by  the 
hitching  on  of  the  caboose  in  question  to  the 
transfer  train,  decedent's  crew  was  called, 
and  that  his  interstate  service  had  thus  actu- 
ally begiiu,  does  not  commend  itself  to  our 
judgment.  It  was  not,  nor  was  it  intended 
as  such.  Clearly  the  crew  had  not  started 
with  the  caboose  upon  their  home  run.  Nei- 
ther does  it  appear  from  the  evidence  that 
the  caboose  and  train  were  at  the  place  of  the 
injury  for  the  benefit  of  defendant,  or  that 
they  were  wanted  there  at  the  time,  or  that 
there  was  any  understanding  that  they  should 
be  at  Landers  at  or  near  that  time,  or  that 
they  were  at  the  place  of  the  accident  with 
other  right  than  the  mere  sufferance  of  de- 
fendant, that  being  the  most  convenient  way 
for  them  to  get  to  Landers  and  secure  sleep 
and  other  accommodations  for  the  night,  or 
that  they  were  under  any  expectancy  of  a 
call,  or  that  their  acts  in  the  premises  had 
any  bearing  upon  interstate  commerce,  or 
that  the  facts  of  the  case  brought  the  dece- 
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dent  within  the  provisions  of  the  federal 
employers'  liability  act.  We  are  unable  to 
discover  from  the  evidence  or  the  law  upon 
what  ground  plaintiff's  decedent's  presence  at 
or  neUr  Landers  at  the  time  of  the  accident 
can  be  said  to  have  been  a  step  in  the.  per- 
formance of  any  actual  service  to  defendant 
in  interstate  commerce.  He  was  there  in  no 
sense  under  the  direction  of  defendant  grow- 
ing out  of  the  relation  of  master  and  servant. 
He  was  his  own  nuister.  As  was  said  in 
Illinois  Cent.  R.  Co.  v.  Behrens  [233  U.  S. 
473],  supra:  *That  he  [tlie  servant]  was 
expected,  upon  the  completion  of  that  task 
[moving  intrastate  cars],  to  engage  in  an- 
other which  would  have  been  a  part  of  inter- 
state commerce,  is  immaterial  under  the  stat- 
ute, for  by  its  terms  the  true  test  is  the 
nature  of  the  work  being  done  at  the  time 
of  the  injury.'  To  hold  that  decedent  was, 
at  the  time  of  the  injury — some  four  or  five 
hours  before  he  was  wanted  by  defendant — 
employed  in  interstate  commerce,  would  prac- 
tically make  the  defendant  liable  to  him  as 
engaged  in  interstate  commerce  at  all  times. 
Such  is  not  the  purpose  of  the  act.  The 
statute  waa  enacted  only  with  reference  to 
those  railroad  employees  who,  while  in  the 
actual  discharge  of  their  duties  in  interstate 
commerce,  are  injured." 

In  Bumstead  v.  Missouri  Pac.  R*  Co.  99 
Kan.  589,  162  Pac.  347,  the  Kansas  court 
extended  the  doctrine  as  annoiuiced  in  Prvor 
V.  Bishop,  supra,  to  include  a  freight  con- 
ductor who,  after  actually  being  called  about 
an  hour  and  a  half  before  the  time  for  his 
train  to  leave  and  who  was  required  to  report 
thirty  minutes  before  that  time,  was  getting 
his  breakfast  in  the  caboose  preparatory  to 
reporting.  The  court,  apparently  ignoring 
the  fact  that  the  conductor  had  actually  been 
called,  which  by  inference  at  least  from  the 
case  of  Pryor  v.  Bishop  was  made  a  deter- 
mining factor,  said:  ''The  plaintiff  being 
required  to  report  for  duty  thirty  minutes 
before  the  time  his  train  was  to  start  and 
his  time  to  begin,  it  is  difficult  to  see  how  it 
can  be  accurately  said  that  while  dressing 
and  getting  breakfast  and  before  the  begin- 
ning of  the  thirty  minutes -time  which,  ac- 
cording to  his  testimony,  was  to  mark  tlie 
beginning  of  his  actual  duties,  he  was  per- 
forming any  duty  for  the  company  or  en- 
gaged in  interstate  commerce.  The  time  pre- 
ceding the  beginning  of  his  actual  duties  wa9 
his  own  and  for  his  use  in  any  way  he  chose. 
The  collision  occurred  not  while  he  was  mo- 
mentarily or  temporarily  diverted  from  the 
duties  of  his  employment,  but  before  the.  per- 
formance of  such  duties  had  begun.  It  must 
be  held,  therefore,  that  he  was  not  within 
the  terms  of  the  act." 

Where  an  employee  engaged  in  interstate 
commerce  left  his  engine  for  tlie  purpose  of 
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rescuing  a  pedestrian  who  had  fallen  on  the 
main  line  track  on  which  an  interstate  train 
was  approaching,  it  was  held  that  the  nature 
of  his  employment  was  not  destroyed  hy  such 
act.  Hardy  v.  Atlanta,  etc.  R.  Co.  (Ga.)  93 
S.  E.  18.  And  see  Southern  R.  C^.  v.  Puck- 
ett,  reported  in  full  post,  this  volume,  at 
page  69,  wherein  it  was  held  that  an  employee 
engaged  in  removing  Avreckage  from  a  track 
over  which  interstate  traffic  regularly  passed 
was  engaged  in  interstate  commerce,  and  the 
fact  that  his  primary  object  at  the  time  was 
to  assist  in  jacking  up  a  wrecked  car  so  as 
to  rescue  a  fellow  workman  caught  beneath 
it,  did  not  alter  the  character  of  his  work. 

Employee  Working  on  Watekcraft. 

The  federal  employers'  liability  act  extends 
only  to  railroads  and  so  an  employee  injured 
while  unloading  a  vessel  does  not  come  within 
the  act  although  the  vessel  is  owned  by  an 
Interstate  railroad.  Southern  Pac.  Co.  v. 
Jensen,  244  U.  S.  205,  Ann.  Cas.  1917  E  900, 
37  S.  Ct.  524,  rererain<f  215  N.  Y.  514,  Ann. 
Cas.  1910B  276,  100  X.  E.  600,  L.R.A.1016A 
403,  wherein  it  was  said:  "The  first  Federal 
Employers*  Liability  Act  (June  11,  1906,  c. 
3073,  34  Stat.  232)  extended  in  terms  to  all 
common  carriers  engaged  in  interstate  or  for- 
eign commerce,  and  because  it  embraced  sub- 
jects not  within  the  constitutional  authority 
of  Congress  was  declared  invalid.  Employers' 
Liability  Cases,  207  U.  S.  403  [28  S.  Ct.  141, 
52  U.  S"  (L.  ed.)  207],  January  6,  1908.  The 
later  act  is  carefully  limited  and  providea 
that  *everv  common  carrier  bv  railroad  while 
engaging  in  commerce  between  any  of  the 
several  states  or  territories,  or  betweeh  any 
of  the  states  and  territories,  or  between  the 
District  of  Columbia  and  anv  of  the  states 
and  territories,  or  between  the  District  of 
Columbia  or  anv  of  the  states  and  territo- 
ries  and  any  foreign  nation  or  nations,  shall 
be  liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
in  such  commerce,  or,  in  case  of  the  death  of 
such  employee,  to  his  or  her  personal  repre- 
sentative, for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ployee: and,  if  none,  then  of  such  employee's 
parents ;  and,  if  none,  then  of  the  next  of  kin 
dependent  upon  such  employee,  for  such  in' 
jury  or  death  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or  by 
reason  of  anv  defect  or  insufficiency,  due  to 
its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment.'  Evidently  the 
purpose  was  to  prescribe  a  nile  applicable 
where  the  partie«<  are  engasriug  in  something 
having  direct  and  subi^tantial  connection  with 
railroad   operatious.   and    not   with   another 


kind  of  carriage  reooj^ized  as  separate  and 
distinct  from  transportation  on  land  and  no 
mere  adjunct  thereto.  It  is  unreasonable  to 
suppose  that  Congress  intended  to  change 
long-established  rules  applicable  to  maritime 
matters  merely  because  the  ocean-going  sliip 
concerned  happened  to  be  owned  and  operated 
by  a  company  also  a  common  carrier  by  rail- 
road.  The  word  ^boats'  in  the  statute  refers 
to  vessels  which  may  be  properly  regarded  aa 
in  substance  but  part  of  a  railroad's  exten- 
sion or  equipment  as  understood  and  applied 
in  common  practice." 

OTHESt  ElfPLOTEES. 

A  station  employee  injured  while  going  to 
an  interstate  train  to  get  the  mail  for  his 
station  has  been  held  to  be  engaged  in  inter- 
state commerce  so  as  to  come  within  the 
federal  employers'  liability  act.  Lynch  v. 
Boston,  etc.  R.  Co.  (Mass.)  116  N.  £.  401» 
wherein  it  was  said:  "The  undisputed  evi- 
dence shows  that  Ljrnch,  after  having  lowered 
the  gates  at  the  crossing,  passed  in  front 
of  the  engine  to  reach  the  opposite  or  south- 
erly side  of  the  train  where  be  was  required 
to  go  to  receive  the  mail  from  the  mail  car. 
It  is  the  only  reasonable  inference  that  when 
he  was  struck  by  the  engine  he  was  going  in 
the  performance  of  his  duty  to  get  the  mail 
from  the  train.  The  fact  tliat  he  was  killed 
before  he  reached  the  nuiil  car  is  not  decisive. 
If  he  was  struck  while  going  to  the  car  to 
perform  an  interstate  duty  in  the  course  of 
his  employment  under  the  circumstances  he 
was  as  much  engaged  in  interstate  commerce 
as  if  he  had  received  the  mail  and  was  killed 
while  in  the  act  of  carrying  it  to  the  station.'* 

A  hostler  engaged  in  fitting  out  engines  for 
interstate  traffic  has  been  held  to  be  engaged 
in  interstate  commerce.  Hinson  v.  Atlanta, 
etc.  Air  Line  R.  Co.  172  N.  C.  646,  90  S.  E. 
772. 

A  workman  employed  in  unloading  freight 
from  a  train  engaged  in  interstate  commerce 
is  entitled  to  the  benefits  of  the  federal  em- 
ployers' liability  act.  Western  Ry.  of  Alaba- 
ma V.  Mays  (Ala.)  72  So.  641. 

A  clerk  directed  to  call  a  crew  who  were 
to  take  out  an  interstate  train  has  been  lield 
not  to  be  within  the  act.  Mitchell  v.  Louis- 
ville, etc.  R.  Co.  194  111.  App.  77,  wherein  it 
was  said:  'The  courts  have  been  liberal  in 
the  application  of  the  law  as  to  when  em- 
ployees are  engaged  in  interstate  commerce 
within  the  meaning  of  the  act  in  question 
The  employee  must  be  engaged  in  work  on 
some  of  the  instrumentalities  of  interstate 
commerce.  If  this  is  his  employment,  it 
makes  no  difference  how  important  or  how 
unimportant  it  may  be  or  whether  he  is  at 
the  time  actually  driving  the  nail  or  handling 
that  particular  car.    .    .    .    However,  on  the 
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other  hand,  in  so  far  aa  we  have  examined 
the  authorities,  the  employee  must  at  the 
time  have  something  to  do  in  furthering  inter- 
state commerce  either  in  the  repair  of  the 
road,  cars,  engines  or  trains,  or  moving 
trains,  engaged  in  interstate  commerce.  It 
has  never  been  held  that  because  some  one 
gave  orders  or  directions  to  those  so  engaged 
that  he  was  himi«elf  engaged  in  interstate 
comm*»rce  because  he  gave  sucli  orders.  The 
connection  with  interstate  commerce  must  be 
direct  and  not  indirect  or  remote.  .     . 

Appellee  had  no  direct  connection  with  inter- 
state commerce.  His  duties  were  local  and 
in  no  way  connected  with  the  interstate  com- 
merce. Call  the  men  that  were  to  perform 
those  duties.  If  this  is  a  part  of  interstate 
commerce  every  employee  of  a  railroad  com- 
pany, no  matter  who  he  is,  who  directs  the 
men  so  engaged  comes  within  the  law.  This 
construction  carried  into  all  of  these  posi- 
tions would  defeat  the  intention  and  purpose 
of  such  a  statute.  Appellee  was  not  engaged 
at  the  time  of  the  injury  in  interstate  com- 
merce and  under  his  declaration  could  not 
recover."  It  was  further  held  in  that  case 
that  the  mere  fact  that  the  injured  employee 
was  expected  on  the  completion  of  that  task 
to  engage  in  another  which  would  have  been 
a  part  of  interstate  commerce  did  not  alter 
the  rule. 

A  janit(»r  in  a  general  office  of  a  railroad 
who  was  injured  while  breaking  up  coal  to 
put  in  the  furnace  has  been  held  not  to  be 
engaged  in  interstate  commerce)  although  the 
business  of  the  railroad  was  almost  entirelv 
interstate  in  character.  Great  Xorthern  E. 
Co.  V.  King,  165  Wis.  159,  161  N.  VV.  371. 
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Matter  and  Serrant  —  Federal  Eaa- 
ployera'  Lialiility  Aet  «—  Employees 
within  Act  —  Clearinc  Wreckace 
from  Track. 

An  employee  of  an  interstate  railway  car- 
rier assisting  in  clearing  up  a  wreck  which 
was  blocking  the  movement  of  cars  in  inter* 
state  commerce,  who,  while  carrying  blocks 
on  his  shoulder  which  were  to  be  used  in 
jacking  up  a  wrecked  car  and  replacing  it 
upon  the  tracks  stumbled  over  some  large 
clinkers  which  were  on  the  roadway  near  tne 
track,  and  in  stumbling  struck  his  foot  on 
eome  old  cross  ties,  overgrown  with  grass, 
as  a  result  of  which  he  was  seriously  injured, 
is  employed  in  interstate  commerce  within 
the  meaning  of  the  Emplovers*  Liability  Act 
of  April  22,  1908  (35  Stat.  L.  65,  c.  140, 
Fed.  St.  Alin.  1009  Supp.  p.  584),  as  amend- 
ed by  the  Act  of  April  5,  1910  (30  Stat.  L. 
291,  c.  143,  Fed.  St.  Ann.  1912  Supp.  p.  335), 
giving  a  right  of  recovery  against  the  car- 
rier for  injury  to  an  employee  while  so  em- 
ployed»  although  his  primary  object  may  have 
been  the  rescue  oi  a  fellow  employee,  pinned 
beneath  the  car. 

[See  note  at  end  of  this  case.] 

Review  by  Federal  Conrt  of  State  De- 
cision —  Negligence  —  Clinkers  on 
Riglit  of  Way. 

The  Federal  Supreme  Court  will  not  disturb 
the  concurrent  conclusion  of  two  state  courts 
in  an  action  brought  under  the  Employers* 
Liability  Act  of  April  22,  1908  (36  Stat. 
L.  ft5,  'c.  149,  Fed.  St.  Ann.  1909  Supp 
p.  584),  as  amended  bv  the  Act  of  April  5, 
1010  (36  Stat.  L.  201,  c.  143,  Fed.  St. 
Ann.  1012  Supp.  p.  335),  that  there  was 
sufficient  ground  for  attribtiting  negligence 
to  the  railway  carrier  because  of  the  presence 
of  large  clinkers  in  the  path  along  which  an 
employee  was  called  upon  to  pass  in  the 
course  of  his  duty,  and  over  wliich  he  stum- 
bled while  carrying  some  blocks  to  be  used 
in  jacking  up  a  wrecked  car. 

Error  to  Georgia  Court  of  Appeals. 

Action  by  H.  E.  Puckett.  plaintiff,  against 
Southern  Railway  Company,  defendant. 
Judgment  for  plaintiff  in  City  Court  of  At- 
lanta. Judgment  affirmed  by  Court  of  Ap- 
peals of  Georgia.  Defendant  brings  error. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 


24:4^  V.  S.  571 ;  37  S,  Ct.  703. 


RemoTal    of    Causes  —   Action    under 
Federal  Employers*  Liability  Act. 

An  action  brought  under  the  Employers' 
Liability  Act  of  April  22,  1908  (35  Stat.  L. 
65,  c.  149.  Fed.  St.  Ann.  1909  Supp.  p.  584 ) , 
as  amended  by  the  Act  of  April  5,  1910  (36 
Stat.  L.  291,  c.  143,  Fed.  St.  Ann.  1912  Supp. 
p.  33.>),  cannot  be  removed  from  a  state  to  a 
federal  court  upon  the  ground  of  diverse  citi- 
zenship. 


Sanders  McDamel,  E.  R.  Black  and  L.  E. 
Jeffries  for  plaintiff  in  error. 

F.dffar  Wat  kin  a,  Spencer  R,  Atkinso%t  and 
E.  W.  Bom  for  defendant  in  error. 

[671  ]  Pitney,  J. — Puckett  recovered  a  ver- 
dict and  judgment  in  the  City  Court  of  At- 
lanta against  the  Southern  Railway  Company 
[672] for  damages  arising  from  personal  in- 
juries sustained  by  him  in  August,  1911, 
while  at  work  for  the  company  in  its  yard  at 
Atlanta,  Georgia.    As  submitted  to  the  jury, 
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ike  action  wns  founded  upon  the  Federal 
Employers'  Liability  Act  of  April  22,  1908, 
as  amended  by  the  Act  of  ^rll  5,  1910  (35 
Stat.  65,  c.  149,  Fed.  St.  Ann.  1009  Supp.  p. 
584;  36  Stat.  291,  c.  143,  Fed.  St.  Ann.  1912 
Supp.  p.  335).  The  judgment  was  affirmed 
by  the  Georgia  Court  of  Appeals  (16  Ga. 
App.  551),  and  a  \vrit  of  error  brings  it  under 
our  review. 

The  record  sliows  that  a  petition  and  bond 
for  the  removal  of  the  cause  to  the  appro- 
priate federal  court  upon  the  ground  of  di- 
versity of  citizenship  was  filed  in  due  time 
by  the  defendant  and  overruled  by  the  trial 
court.  An  assignment  of  error  based  upon 
tliis  ruling  has  been  abandoned,  and  properly 
so,  in  view  of  our  decision  in  Kansas  City 
Southern  R.  Co.  v.  Leslie,  238  U.  S.  699,  602, 
35  S.  Ct.  844,  59  U.  S.   (L.  ed.)   1478. 

Whether,  at  the  time  he  was  injured,  plain- 
tiff was  employed  in  interstate  commerce,  is 
the  only  substantial  question;  there  being 
no  dispute  that  defendant 'tit  that  time  was  a 
common  carrier  by  railroad  engaged  in  com- 
merce of  that  character. 

As  detailed  in  the  opinion  of  the  Court 
of  Appeals,  the  circumstances  of  the  occur- 
rence were  as  follows:  Plaintiff  had  been 
engaged  in  inspecting  cars  which  had  been  pub 
into  an  interstate  train — "So.  75 — that  ran  be- 
tween Atlanta,  Georgia,  and  Birmingham, 
Alabama;  he  had  inspected  about  25  cars,  and 
there  remained  to  be  inspected  about  12  cars 
which  were  to  be  placed  in  the  same  train; 
while  plaintiff  was  waiting  for  these,  a  colli- 
sion between  other  cars  of  defendant  occurred 
in  the  yard  nearby,  and  several  tracks  were 
blocked  by  the  wreckage;  one  of  defendant's 
employees  named  O'Berry  was  caught  in  the 
collision  and  pinned  beneath  a  car;  in  obe- 
dience to  the  printed  rules  of  the  company, 
plaintiff  went  immediately  to  the  scene  of  the 
wreck  to  render  what  assistance  he  could, 
and  was  there  instructed  by  a  superior  em- 
ployee to  go  and  get  a  ''jack''  to  assist  in 
raising  the  wrecked  car  [573]  so  as  to  ex- 
tricate O'Berry  and  clear  the  tracks  of  the 
wreckage;  some  of  the  remaining  cars  not 
yet  placed  in  train  No.  75  were  to  have  been 
hauled  over  the  tracks  that  were  obstructed 
by  the  wreck,  and  on  account  of  the  obstruc- 
tion it  became  necessary  to  detour  them, 
whereby  train  No. '75  was  delayed  for  about 
an  hour;  while  plaintiff,  assisting  in  clearing 
up  the  wreck,  was  carrying  some  blocks  on 
his  shoulder  to  be  used  in  jacking  up  the 
wrecked  car  and  replacing  it  upon  the  track, 
he  stimibled  over  certain  large  clinkers  which 
were  on  the  roadway  near  the  track,  and,  in 
stumbling,  struck  his  foot  against  some  old 
cross  ties  overgrown  with  grass,  and  in  con- 
sequence fell  and  was  seriously  injured. 

The    court   held   that   although   plaintiff's 
primary  object  may  have  been  to  rescue  his 


fellow  employee,  his  act  nevertheless  was  the 
first  step  in  clearing  the  obstruction  from 
the  tracks,  to  the  end  that  the  remaining 
cars  for  train  No.  75  might  be  hauled  over 
them;  that  his  work  facilitated  interstate 
transportation  on  the  railroad,  and  that  con- 
sequently he  was  engaged  in  interstate 
commerce  when  injured. 

We  concur  in  this  view.  From  the  facts 
found,  it  is  plain  that  the  object  of  clearing 
the  tracks  entered  inseparably  into  the  pur- 
pose of  jacking  up  the  car,  and  gave  to  the 
operation  the  character  of  interstate  com- 
merce. The  case  is  controlled  by  Pedersen  v. 
Delaware,  etc.  R.  Co.  229  U.  S.  146,  152, 
Ann.  Cas.  1914C  153,  33  S.  Ct.  648,  67  U.  S. 
(L.  ed.)  1125;  New  York  Cent.  R.  Co.  v.  Carr, 

238  U.  S.  260,  263,  35  S.  Ct.  780,  59  U.  S. 
(L.   ed.)    1298;    Pennsylvania  Co.  v.  Donat, 

239  U.  S.  50,  36  S.  Ct.  4,  60  U.  S.  (L.  ed.) 
139;  Louisville,  R.  Co.  v.  Parker,  242  U.  S. 
13,  37  S.  Ct.  4;  Pedersen  v.  Delaware,  etc.  R. 
Co.  supra,  holds  that  a  workman  employed  in 
maintaining  interstate  tracks  in  proper  con- 
dition while  they  are  in  use  is  employed  in 
interstate  commerce;  the  other  cases  are  to 
the  effect  that  preparatory  moA*ements  in  aid 
of  interstate  transportation  are  a  part  of 
such  commerce  within  the  meaning  of  the 
act. 

[574]  Of  course,  we  attribute  no  signifi- 
cance to  the  fact  that  plaintiff  had  been  en- 
gaged in  inspecting  interstate  cars  before  he 
was  called  aside  by  the  occurrence  of  the 
collision.  Illinois  Cent.  R.  Co,  v.  Behrens, 
233  U.  S.  473,  478,  Ann.  Cas.  1914C  163,  34 
S.  Ct.  646,  58  U.  S.  (L.  ed.)  1061;  Erie  R. 
Co.  V.  Welsh,  242  U.  S.  303,  306,  37  S.  Ct.  116. 

It  is  contended  that  there  was  no  sufficient 
ground  for  attributing  negligence  to  defend- 
ant because  of  the  presence  of  large  clinkers 
in  the  path  along  which  plaintiff,  in  the 
course  of  his  duty,  was  called  upon  to  pass. 
This  is  no  more  than  a  question  of  fact,  with- . 
out  exceptional  features,  and  'we  content  our- 
selves with  announcing  the  conclusion  that  we 
see  no  reason  for  disturbing  the  result  reached 
by  two  fttate  courts.  Great  Northern  R.  Co. 
v.  Knapp,  240  U.  S.  404,  466,  36  S.  Ct.  399, 
60  U.  S.   (L.  ed.)    745. 

Judgment  affirmed. 

The  Chief  Justice  dissents. 


MOTE. 

The  holding  of  the  reported  case  is  to  the 
effect  that  an  employee  engaged  in  removing 
wreckage  from  a  track  over  which  interstate 
traffic  regularly  passes  is  engaged  in  inter- 
state commerce  within  the  meaning  of  the 
federal  (mployers'  liability  act  (Fed.  St.  Ann. 
1909  Supp.  p.  584),  although  his  primary 
object  at  the  time  is  to  assist  in  jacking  up 
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a  wrecked  car  in  order  to  reacue  a  fellow 
workman  caught  beneath  it.  For  a  general 
discussion  of  the  employees  entitled  t6  the 
protection  of  the  federal  employers'  liability 
act,  see  the  note  to  Minneapolis,  etc.  R.  Co. 
T.  Winters,  reported  ante,  this  volume,  at 
page  54. 
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Washington  Supreme  Court — May  6,  1916. 
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Sales  —  S«ed  —  Warranty  of  Germinat- 
isf  Power  —  Evidenoo  of  Breaoli. 

In  an  action  for  their  price,  evidence  by 
defendant  that  seeds  received  in  January 
would  not  grow  when  planted  in  good  soil 
about  April,  with  evidence  that  they  were  not 
properly  kept  after  receipt,  and  that  plaintiff 
had  properly  tested  them  before  sending,  is 
held  not  sufficient  to  support  a  verdict  for 
counterclaim  for  breach  of  warranty  of  the 
seeds  as  capable  of  germinating. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Yakima 
county:  Preble,  Judge. 

Action  by  Thomas  B.  Meehan  et  al.,  plain- 
tiffs, against  W.  D.  Ingalls.  defendant.  Judg- 
ment for  defendant.  Plaintiffs  app^^al.  The 
facts  are  stated  in  the  opinion.     Riivicksed. 

Englehart  d  Ri-gg  for  appellants. 
Ttiomas  H.  Wilson  and  Guy  0.  Shumate  for 
respondent. 

[86]  Mount,  J. — ^This  action  was  brought 
by  the  plaintiffs  to  recover  $302.60  from  the 
defendant,  being  the  af^reed  price  of  crab 
apple  and  pear  seed  sold  to  the  defendant. 

The  defendant,  for  answer  to  the  complaint, 
admitted  that  he  ordered  the  seeds  at  the 
price  alleged,  but  denied  all  the  other  alle- 
gations of  the  complaint;  and  as  an  aHirma- 
tive  defense  alleged,  in  substance,  that  the 
defendant  purchased  the  seed  for  planting 
and  growing  a  nursery;  that  the  plaintiffs 
knew  the  purpose  for  which  the  defendant 
purchased  the  seed;  that  the  defendant  plant- 
ed the  seed  properly  and  cultivated  the  same, 
but  none  of  the  seeds  germinated  or  grew. 
For  a  cross-complaint,  tiie  defendant  alleged 
that  he  had  been  damaged  in  the  sum  of 
8562  by  reason  of  the  fact  that  the  seeds  did 


not  germinate  and  grow,  and  by  reason  of 
preparing  and  cultivating  the  land  upon 
which  the  seeds  were  planted.  The  reply  de- 
nied the  allegations  in  the  affirmative  answer 
and  in  the  cross-complaint.  Upon  these  is- 
sues, the  [87]  case  was  tried  to  the  court 
without  a  jury,  and  a  judgment  was  entered 
in  favor  of  the  defendant  for  the  sum  of 
3127.53.  The  plaintiffs  have  appealed  from 
that  judgment. 

The  facts  are  as  follows:  On  October  28, 
1912,  the  appellants  wrote  a  letter  to  the  de- 
fendant stating  that  they  had  just  received 
certain  seeds,  and  quoting  prices  thereon.  In 
this  letter,  it  was  stated  as  follows: 

''This  seed  will  be  of  the  usual  first  class 
germinating  quality  that  we  have  furunished 
in  the  past.  There  is  none  better.  Prospects 
of  a  crop  at  the  present  writing  are  encour- 
aging. Place  your  order  early  and  have  your 
quantity  reserved.  Seed  will  be  ready  for 
delivery  latter  part  of  January,  1913." 

The  respondent  had  dealt  with  the  appel- 
lants for  some  time  in  seeds.  Upon  the  let- 
ter heads  of  the  appellants,  was  printed  this 
statement: 

"Guarantee:  While  we  try  to  procure  the 
very  best  seed  on  the  market,  we  give  no 
guarantee,  either  express  or  implied.  Sam- 
ples will  always  be  furnished  when  applied  for. 
If  the  seeds  are  not  accepted  on  these  terms, 
we  must  be  notified  at  once.  If  they  are 
kept  it  will  be  taken  as  proof  that  they  are 
satisfactory." 

On  December  5,  1012,  the  defendant  ordered 
the  seeds  in  question  from  the  appellants. 
The  seeds  were  shipped  by  express,  as  direct- 
ed, and  were  received  by  the  respondent  about 
the  middle  of  January,  1913.  The  respond- 
ent, upon  receiving  the  seeds,  placed  them  in 
a  creek  to  soak  for  about  a  week.  He  there- 
upon took  them  from  the  creek  and  put  them 
in  an  ice-pack  until  the  latter  part  of  March, 
or  the  first  of  April,  when  they  were  planted. 

After  the  appellants  had  shipped  the  seeds, 
which  were  sold  on  thirty  days'  time,  they 
sent  a  statement  of  account  to  the  respondent 
requesting  payment.  The  respondent  made 
no  reply  to  this  statement.  Thereafter  the 
appellants  drew  a  draft  upon  the  respondent, 
which  the  respondent  refused  to  pay,  but 
made  no  complaint  concerning  the  quality  of 
the  seeds.  Thereafter  this  action  was  brought. 
Then  the  appellants  [88]  were  notified  for 
the  first  time  that  the  seeds  did  not  germin- 
ate. Before  the  appellants  sent  the  shipment 
of  seeds  to  the  respondent,  the  seeds  were 
given  the  usual  test  to  determine  their  char- 
acter, and  this  test  showed  that  the  seeds 
were  good  and  would  germinate.  The  only 
evidence  in  the  record  that  the  seeds  were  not 
good  and  would  not  germinate  is  the  fact  that 
the  seeds  were  planted  in  good  soil  in  the 
usual  method  and   did  not  grow.     There  is 


72 


CITE  THIS  VOL.  AHIT.  CAS.  1818B. 


evidence  in  the  record  to  the  effect  that  the 
proper  method  of  treating  Becda  of  this  char- 
acter is  to  wet  them  for  a  short  time,  and 
then  to  keep  them  on  ice  until  they  are  plant- 
ed. The  expert  who  testified  to  these  facts 
stated  that  wetting  them  for  two  days  was  the 
longest  time  required:  and  that,  if  the  seeds 
after  being  wet  are  placed  upon  ice,  and  tlie 
ice  pack  is  permitted  to  melt,  the  seeds  will 
heat,  and  the  heat  will  destroy  the  germinat- 
ing quality  of  the  seeds.  The  defendant's 
testimony  shows  that  he  placed  these  seeds  in 
a  creek  and  left  them  there  for  about  a 
week;  that  he  then  placed  them  in  an  ice- 
pack; that  the  ice  melted;  and  that  he  was 
required  to  and  did  renew  the  ice.  We  think 
it  is  apparent  from  these  facts  that  there 
were  at  least  two  causes  for  the  destruction 
of  the  germinating  quality  of  the  seeds  after 
they  were  received  by  the  respondent.  If 
the  seeds  were  left  too  long  in  water,  they 
would  germinate,  and  ice  would  then  destroy 
the  germination.  And  second,  if  they  were 
properly  placed  upon  the  ice,  and  the  ice  was 
permitted  to  melt,  the  seeds  would  heat,  and 
the  heat  would  destroy  the  germinating  qual- 
ity. Both  of  these  conditions  are  present  in 
this  case. 

Assuming,  without  deciding,  that  there  was 
an  express  warranty  of  the  quality  of  the 
seeds,  the  testimony  is  not  disputed  that  the 
usual  test  was  applied  to  the  seeds  by  the 
appellants  to  determine  the  germinating  qual- 
ity of  the  seeds,  and  this  test  showed  the 
seeds  to  be  good.  There  is  no  evidence  to 
dispute  the  good  quality  of  the  seeds  except 
that  the  seeds  when  planted  9id  not  grow. 
But  as  we  have  seen  above,  the  method  of 
handling  the  seeds  by  the  respondent 
[89]  after  he  received  them  is  sufficient  to 
show  that  it  was  through  his  owli  neglect  and 
failure  to  properly  treat  the  seeds  that  their 
germinating  power  was  killed.  We  are  sat- 
isfied, therefore,  that  the  mere  fact  that  the 
seeds  did  not  grow  after  they  received  the 
treatment  which  it  is  conceded  they  received 
after  they  were  in  possession  of  the  reespond- 
ent,  is  not  sufficient  to  show  that  the  seeds 
were  not  good  and  capable  of  germinating 
at  the  time  the  respondent  received  them. 
We  are  satisfied,  therefore,  that  the  appellant 
was  entitled  to  recover  the  agreed  price  of  the 
seeds,  and  that  a  judgment  should  have  been 
entered  in  favor  of  the  appellants. 

The  judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded  with  direction  to 
enter  a  judgment  in  favor  of  the  appellants 
for   the   amount  claimed. 

Morris,  C.  J.,  Kllis,  Bausnian,  and  Chad- 
wick,    J  J.,   concur. 
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Seed  Not  True  to  Name,  85. 

Noxious  Seed,  86. 
Pleading,  86. 
Evidence,  87.    . 


Introductory, 

In  a  broad  sense  a  sale  of  setffl  doefr  not 
differ  from  any  other  sale  with  respect  to  the 
application  thereto  of  the  law  of  warranty. 
But  in  the  application  there,  arise  certain  in- 
cidents peculiar  to  a  sale  of  property  of  that 
character.  Thus  the  purpose  of  the  purchase 
is  necessarily  known  to.tlM  selleri  and  the 
defects  likely  to  exist  are  of  a  peculiar  char- 
acter and  are  ordinarily  latent  and  incapable 
of  discovery  by  inspection.  Also,  the  fact, 
known  to  the  seller,  that  the  purpose  of  the 
buyer  is  to  raise  a  crop  from  the  seed,  is 
deemed  by  most  courts  to  create  an  excep- 
tion to  the  general  rule  that  prospective 
profits  cannot  be  recovered  for  a  breach  of 
warranty.  The  closely  related  'question  of 
implied  warranty  on  a  sale  of  nursery  stock 
is  discussed  in  the  note  to  Grisinger  v.  Hub- 
bard, Ann.  Cas.  1913E  87. 

ExiHtence  and  Scope  of  Warranty. 
In  General. 

The  courts  ordinarily  apply  to  a  sale  of 
seeds  the  rule  that  where  property  is  •  pur- 
chased for  a  specific  purpose  known  to  the 
seller  there  is  an  implied  warranty  of  fitness 
for  that  purpose.  Shatto  v.  Abernethy.  35 
Minn.  538.  29  N.  W,  325 ;  Flick  v.  Wetherbee, 
20  Wis.  392.  And  see  Gloster  Oil  Works  v. 
Buckage  Cotton  Oil  Co.  87  Miss.  618,  40  So. 
225.  There  is  an  implied  warranty  that  seed 
is  of  "salable"  or  ''merchantable"  quality*. 
Gachet  v.  Warren,  72  Ala.  202 ;  Frith  v.  Hol- 
lan,  133  Ala.  583,  32  So.  494,  91  Am.  St.  Kep. 
38,  57  L.R.A.  720.  As  was  said  in  Totten 
V.  Stevenson,  29  S.  D.  71.  135  N.  W.  715: 
"While  it  nowhere  appears  in  the  allegation.^ 
of  the  counterclaim,  or  in  plaintiff's  reply- 
thereto,  the  purpose  for  which  said  corn  was 
bought,    still   defendant,    without    objection. 
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testified  that  plaintiff  informed  Ijiim  and  that 
be  knew  plaintiff  purchased  the  same  for 
6«ed.  Under  such  evideuce,  in  the  absence  of 
an  express  contract  to  the  contrary,  the  law 
implies  a  warranty  of  the  fitness  of  the  mer- 
chandise sold  for  the  purpose  for  which  it 
was  bought."  In  the  leading  case  of  White 
V.  Miller,  71  N.  Y.  118,  27  Am.  Rep.  13,  it 
was  said  that  there  is  an  implied  warranty 
that  seed  is  free  from  any  latent  defect  aris- 
ing from  the  manner  of  its  cultivation,  har- 
vesting or  storing  which  renders  it  unfit  for 
use.  See  also  Prentice  v.  Fi^rgo,  d3  A  pp.  Div. 
608,  65  N.  Y.  S.  1114.  In  Landreth  v.  Wyck- 
off,  67  App.  Div.  145,  73  X.  Y.  S.  388,  the 
forgoing  rule  was  applied  to  seed  which 
had  degenerated  by  accidental  cross  fertili- 
zation. 

In  respect  to  a  warranty  of  hop  roots  the 
court  said  in  Brooks  v.  McDonnell,  41  Wis. 
139:  **It  seems  to  us  there  was  no  error  in 
leaving  it  to  the  jury  to  find,  from  all  the 
fact^  and  circumstances,  what  the  parties 
intended  by  the  words,  the  root«  are  ^all 
right  and  will  grow;'  whether  this  language 
amounts  to  a  warranty  of  the  quality  of  the 
roots,  tlieir  power  or  ability  to  produce  hops, 
or  whether  the  warranty  only  related  to  the 
vitality  of  the  roots  and  that  they  would 
grow.  The  words  are  sufiiciently  broad  in 
their  mc*aning  to  include  quality;  and  it  was 
for  the  jury  to  say,  under  the  circumstances, 
in  what  sense  they  were  understood  and  used 
by  the  parties.  It  is  said  that  the  growing 
quality  was  all  the  parties  talked  about  or 
had  in  mind,  and  that  whatever  was  said 
should  be  construed  as  referring  to  the  one 
thing.  But  it  seems  to  us  the  question  wheth- 
er or  not  the  statement  or  representation 
made  by  Donahoe  amounted  to  a  warranty, 
and.  if  so,  what  was  included  in  it,  was  a 
proper  matter  for  the  determination  of  the 
jury." 

In  Gardner  v.  Winter,  117  Ky.  382,  78  S. 
W.  143,  63  L.R.A.  647,  it  was  held  that  where 
M^d  of  a  particular  variety  is  ordered  there 
is  no  implied  warranty  of  its  suitability.  So 
in  Oachet  v.  Warren,  72  Ala.  288,  it  wa* 
said:  '*The  kind  of  oats  suitable  for  his  use, 
the  purchaser  selects— ^he  does  not  rely  on  the 
judgment  or  skill  of  the  seller  to  select  for 
him.  The  judgment  or  skill  of  the  seller  is 
trusted  only  to  providing  oats  of  a  designated 
spei'ies.  When  oats  of  that  spijcies  wore  fur- 
nii^hed,  not  unsalable,  unmerchantable,  the 
contract  was  performed  by  the  sellers.  And 
it  there  was  a  warranty,  or  representation  by 
tliem,  that  the  oats  were  of  that  species,  the 
warranty  or  representation  was  not  broken. 
The  oats  may  not  have  produced  as  the 
buyer  expected;  his  expectations  wore  capable 
of  disappointment,  though  the  sellers  kept  the 
contract,  made  no  false  representations,  and 
DO  warranty  which  was  broken." 


In  Ordway  v.  Olson,  4  Sask.  L.  Rep.  343, 
it  was  held  under  a  statute  that  no  warranty 
of  fitness  was  implied,  the  court  saying:  "Sec. 
16  of  the  Sale  of  Goods  Act  provides  that 
their  is  no  implied  warranty  or  condition  as 
to  the  quality  or  fitness  for  any  particular 
purpose  of  goods  supplied  under  a  conti'act 
of  sale  except  as  follows:  '(1)  Where  the 
buyer  expressly  or  by  implication  makes 
known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required  so  as  to  show 
that  the  buyer  relies  on  the  seller's  skill  or 
judgment  and  the  goods  are  of  a  description 
which  it  is  in  the  course  of  the  seller's  busi- 
ness to  supply  (whether  he  be  the  manufac- 
turer or  not),  there  is  an  implied  condition 
that  the  goods  shall  be  reasonably  fit  for 
such  purpose.  In  the  present  case  the  plain- 
tiff Harry  Ordway  did  make  known  to  the  de- 
fendant the  particular  purpose  for  which  tho 
fiax  was  required,  but  there  was  not  a  single 
word  said  either  by  himself  or  by  See  inti- 
mating to  the  defendant  that  they  relied  upon 
his  skill  and  judgment  to  provide  for  them 
seed  suitable  for  seed.  At  the  time  the  con- 
tract was  entered  into  the  defendant  agreed 
to  soil  to  the  plaintiffs  all  the  fiax  he  could 
spare  out  of  the  quantity  then  in  his  granary. 
As  far  as  the  fiax  on  which  he  had  a  mort- 
gage, which  was  the  Christianson  flax,  they 
could  take  it  if  it  suited  them,  after  they  had 
seen  it.  It  was  delivered  to  the  defendant, 
and  the  plaintiffs  examined  it  and  said  it 
suited  them  and  that  they  would  take  it. 
There  was  nothing  in  the  transaction  which 
could  be  held  as  indicating  that  they  were 
relying  in  the  slightest  degree  upon  the  skill 
or  ju<lgment  of  the  defendant.  I,  therefore, 
hold  that  the  plaintiffs  purchased  the  Chris- 
tianson fiax  on  their  own  judgment,  and,  that 
being  so,  the  knowledge  of  the  defendant  that 
they  were  purchasing  it  to  sow  on  their  land 
does  not  raise  an  implied  warranty  on  his 
part  that  it  was  reasonably  fit  for  that  pur- 
pose." 

In  Coleman  v.  Simpson,  162  App.  Div.  3.35, 
147  X.  Y.  S.  865,  it  was  held  that  an  affirma- 
tion that  certain  oats  were  "seed  oaf«" 
amounted  to  an  express  warranty  that'  they 
were  free  from  such  defects  as  would  pre- 
vent them  from  being  regardetl  in  the  trade 
as  seed  oats. 

In  Ferry  v.  Ballinger,  8  Kan.  App.  756,  60 
Pac.  824,  it  was  held  that  a  warranty  that 
seed  is  "clean  and  satisfactory,"  the  contract 
providing  for  an  examination  by  the  buyer 
to  ascertain  that  it  is  *S'ital  and  fit  for  seed 
purposes,"  is  not  a  general  warranty  of  sat- 
isfaction. 

With  respect  to  a  statement  that  seed  po- 
tatoes wore  "a  new  varietv'*  and  "enormous 
bearers,"  it  was  said  in  Fanning  v.  Interna- 
tional Seed  Co.  89  Him  146,  35  N.  Y.  S.  10: 
'^The  allegation   in   the  complaint  might  be 
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true,  but  plaintiiT  tvould  not  have  been  de- 
ceived. It  is  true  tliat  proof,  upon  a  trial, 
that  a  vendor  represented  goods  to  be  of  a 
particular  kind  or  quality,  may  oftentimes 
enable  a  jury  to  see  that  the  transaction  was 
understood  by  the  parties  to  be  a  warranty  or 
a  contract  to  deliver  goods  of  a  specific  kind 
or  quality,  and  render  a  verdict  accordingly. 
But  a  representation  is  not  necessarily,  per- 
haps not  usually,  a  warranty.  Caveat  emptor 
is  the  general  rule." 

GERMITTATIirG    POWEB. 

By  the  weight  of  authority  a  warranty  of 
germinating  power  is  implied  in  a  sale  of 
seed.  Ferris  v.  Comstock,  33  Conn.  613; 
Butler  V.  Moore,  68  Ga.  780,  46  Am.  Rep. 
r>08;  Shaw  V.  Smith,  46  Kan.  334,  26  Pac. 
886,  11  L.R.A.  681;  Johnson  v.  Sproull,  60 
Mo.  App.  121;  Moore  v.  Koger,  113  Mo,  App. 
423,  87  S.  W.  602;  Prentice  v.  Fargo,  53  App. 
Div.  608,  65  N.  Y.  S.  1114;  Reiger  v.  Worth, 
127  N.  C.  230,  37  S.  E.  217,  80  Am.  St.  Rep. 
7»8,  50  L.R.A.  362.  See  the  reported  case 
as  to  the  suificiency  of  evidence  to  show  a 
breach  of  an  express  warranty  of  germinat- 
ing power.  As  was  said  in  Shaw  v.  Smith, 
Bupra:  "The  maxim  of  the  common  law, 
caveat  emptor,  is  the  general  rule  applicable 
to  purchases  and  sales  of  personal  property 
so  far  as  the*  quality  of  the  property  is  con- 
cerned: and  under  such  maxim,  the  buyer,  in 
the  absence  of  fraud,  purchases  at  his  own 
risk,  unless  the  seller  gives  him  an  express 
warranty,  or  unless,  from  the  circumstances 
of  the  sale,  a  warranty  may  be  implied.  In 
the  present  case  no  express  warranty  was 
given,  and  the  question  then  arises,  Was 
there  any  implied  warranty?  At  the  time 
when  the  contract  for  the  purchase  and  sale 
of  the  flax  seed  was  entered  into,  such  seed 
was  not  present  so  that  it  could  be  inspected 
by  the  purchaser,  and  when  it  arrived  and 
was  delivered  to  him  the  defect  in  the  seed 
was  not  apparent,  and  was  probably  not  dis- 
coverable by  any  ordinary  means  of  inspec- 
tion, and  it  was  not  discovered  until  after  it 
was  sowed  and  when  it  failed  to  germinate. 
When  the  original  contract  for  the  purchase 
and  sale  of  the  flax  seed  was  made,  the  flax 
seed  was  purchased  and  sold  for  the  particu- 
lar purpose,  known  to  both  the  buyer  and 
the  seller,  of  sowing  it  in  a  field  and  of 
raising  a  crop  from  it,  and  therefore  this 
purpose  was  a  part  of  the  contract  and  de- 
manded that  the  seed  should  be  sufficient  for 
such  purpose.  It  in  effect  constituted  a  war- 
ranty on  the  part  of  the  seller  that  the  seed 
should  be  the  kind  of  seed  had  in  contempla- 
tion by  both  the  parties  when  the  contract 
was  made.  The  purchaser  had  to  rely  upon 
the  seller's  furnishing  to  him  the  kind  of  seed 
agreed  upon,  and  the  seller  in  effect  agreed 


that  the  seed  furnished  should  be  the  kind 
of  seed  agreed  upon.  The  entire  contract 
when  made  was  executorv,  and  it  was  to  be 
executed  and  performed  afterward,  and  to  be 
performed  in  parts  and  at  different  times. 
The  seller  was  first  to  furnish  the  seed,  and 
he  did  so  in  about  ten  days  after  the  contract 
was  made,  and  of  course  the  seed  was  to  be 
a  kind  -of  seed  that  would  grow.  The  pur- 
chaser was  afterwards  to  sow  it  and  to  raise 
a  crop.  And  afterward  the  purchaser  was  to 
sell,  and  the  seller  was  to  buy  the  crop  iipoii 
certain  terms  and  conditions  expressed  in  the 
contract.  We  think  there  was  an  implied 
warranty  on  the  part  of  the  seller  that  the 
seed  should  be  sufficient  for  the  purpose  for 
which  it  was  bought  and  sold." 

But  in  Moore  v.  McKinlay,  5  Cal.  471,  the 
court  said:  ''The  plaintiff  maintains,  that 
the  word  'seeds'  thus  used  amounts  to  an 
express  warranty;  that  it  has  an  express 
signification,  importing  an  article  which  will 
germinate  or  grow,  and  that  it  would  be  error 
to  apply  this  term  to  any  seeds  not  possess- 
ing these  properties.  And  second,  that  if  not 
an  express  warranty,  the  law  will  imply  a 
warranty;  or,  in  other  words,  raise  the  pre- 
sumption that  the  article  sold  is  merchantable 
and  fit  for  the  use  for  which  it  was  sold. 
At  common  law,  the  rule  caveat  emptor 
applied  to  all  sales  of  personal  property,  ex- 
cept where  the  vendor  gave  an  express  war- 
ranty, which  is  said  to  be  such  recommenda- 
tions or  affirmations,  at  the  time  of  tlie  sale, 
as  are  supposed  to  have  induced  the  purchase. 
To  constitute  a  waiTanty,  no  precise  words 
are  necessary;  it  will  be  sufficient  if  the 
intention  clearly  appear.  During  the  time 
of  Jjyrd  Holt,  the  doctrine  was  established, 
that  to  warrant,  no  formal  words  were  nec- 
essary, and  therefore  a  warranty  might  be 
implied,  from  the  nature  and  circumstances 
of  the  case,  and  the  maxim  was  thus  intro- 
duced, that  a  sound  price  imports  a  sound 
bargain  or  warranty.  This  doctrine  was 
afterward  exploded  by  Lord  Mansfield,  since 
which  time  it  has  undergone  some  modifica- 
tions in  the  English  and  American  courts, 
tending  in  the  former  somewhat,  and  in  some 
of  the  states  of  the  Union,  to  the  rule  of  civil 
law  which  implies  that  the  goods  sold  are 
merchantable  and  fit  for  the  purpose  for 
which  they  were  bought.  The  better  opinion, 
however,  I  think,  as  deduced  from  English 
and  American  decisions,  is  that  a  warranty 
will  not  be  implied,  except  in  cases  where 
goods  are  sold  at  sea,  where  the  party  has 
no  opportunity  to  examine  them,  or  in  cmae 
of  a  sale  by  sample,  or  of  provisions  for  do- 
mestic use." 

In  Coleman  v.  Simpson,  158  App.  Div.  461, 
143  N.  Y.  S.  587,  a  middleman  ignorant  of 
the  character  of  the  seed  which  he  was  selling 
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was   held    not   to   warrant    its   germinating 
power. 

In  a  case  where  there  was  no  warranty  of 
germinating  quality,  failure  to  germinate  has 
been  held  to  he  evidence  of  a  breach  of  a  war- 
ranty that  seed  was  fresh.  Jacot  v.  Gross- 
mann  Seed,  etc.  Co.  115  Va.  90,  78  S.  E.  646, 
wherein  the  court  said:  **It  is  plain,  however, 
that  the  affirmation  of  the  fact  that  the  seed 
were  of  the  crop  of  1910  was  made  by  the 
plaintiff  in  error,  and  it  was  intended  to  in- 
Huence  the  defendant  in  error  as  an  affirma- 
tion of  quality,  and  was  so  relied  upon. 
There  was  no  warranty  of  the  germinating 
properties  of  the  seed  sold,  but  there  was 
evidence  that  seed  of  good  quality  of  the  crop 
of  1910  were  good,  merchantable  seed;  that 
it  waa  the  well  recognized  course  of  business 
to  buy  of  the  crop  of  1910  to  be  seeded  in  the 
season  of  1911;  and  that  the  lapse  of  a  year 
would  not  materially  affect  the  quality  of  the 
seed,  ff  this  be  true,  then  the  fact  estab- 
lished beyond  doubt  that  the  seeds  had  prac- 
tically no  germinating  qualities  strongly 
tended  to  prove  that  they  were  not  g^own  in 
the  season  of  1910,  and  tended  to  prove  a 
breach  of  the  affirmation  or  warranty  that 
they  were  seed  of  that  years  growth." 

Cobre:spoxi>e.\ce  to  Name  oe  Variety. 

The  courts  are  not  altogether  agreed  as  to 
whether  the  warranty  which  results  from  the 
furnishing  of  seed  in  response  to  a  request  for 
a  particular  variety  is  express  or  implied. 
In  one  case  it  has  been  said  that  it  is  im- 
material which  it  is.  Gubner  v.  Vick,  42 
Hun  657,  6  N.  Y.  St.  Rep.  4.  The  weight 
of  authority  is  however  that  in  any  sale  of 
seed  specifically  designated  by  name  or  va- 
riety the  seller  warrants  that  it  is  in  fact 
of  the  kind  or  variety  indicated.  Allan  v. 
Lake,  18  Q.  B.  660,  8*3  E.  0.  L.  560;  Love- 
grove  V.  Fisher.  2  F.  &  F.  (Eng.)  128; 
Gaefaet,  ▼.  Warren,  72  Ala.  288;  Moody  v. 
Peirano,  4  Cal.  App.  411,  88  Pac.  380:  Araer- 
icus  Grocery  Co.  v.  Brackett,  119  Ga.  489, 
46  S.  E.  657;  Vaughan's  Seed  Store  v.  String- 
fellow,  56  Fla,708,48  So.  410;  Phillips  v.  Ver- 
million, 91  111.  App.  133;  Gardner  v.  Winter, 
117  Ky.  382,  78  S.  W.  143,  63  L.T?.A.  647; 
Shatto'  V.  Abernethy,  35  Minn.  538,  2ft  N.  W. 
325:  Cline  v.  Mock,  150  Mo.  App.  431,  131 
8.  W.  710;  Grafton-Stamps  Drug  Co.  v.  Wil- 
liains,  105  Miss.  296,  62  So.  273;  Wolcott  y. 
Mount,  38  N.  J.  L.  496.  20  Am.  Bep.  425,  36 
N.  J.  L.  262,  13  Am.  Rep.  438;  Passinger  y. 
Thorbum.  34  N.  Y.  634,  90  Am.  Dec.  753; 
White  V.  Miller,  71  N.  Y,  118,  27  Am.  Rep. 
IS;  Van  Wyck  ▼.  Allen,  6  Daly  376,  affirmed 
69  N.  Y.  61,  25  Am.  Rep.  136;  American 
Warehouse  Co.  v.  Ray  (Tex.)  160  S.  W.  763; 
Hoffman  v.  Dixon,  705  Wis.  315,  81  N.  W. 
491.  76  Am.  St.  Rep.  916;  Ross  y.  Northrup, 
166  Wis.  327,  144  N.  W.  1124. 


In  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13,  it  was  said:  "It  is  claimed  by  the 
defendants  that  there  was  no  breach  of  anv 
warranty  shown,  assuming  that  a  warranty 
was  proved,  for  the  reason  that  the  seed  sold 
were  large  Bristol  cabbage  se<?d.  That  the 
seed  were  Bristol  cabbage  seed  is,  as  the  de- 
fendants insist,  established  bv  the  fact  that 
they  grew  upon  stocks  of  Bristol  cabbage.  The 
referee  finds  that  the  seed  was  raised  upon 
Bristol  cabbage  stocks,  but  he  further  finds 
that  these  stocks  were  planted  in  the  vicinity 
of  stocks  of  other  varieties  of  cabbage,  and 
were  fertilized  by  the  pollen  therefrom,  and 
that,  in  consequence  of  the  crossing  of  the 
varieties,  the  seed  grown  upon  Bristol  cabbage 
stocks  became  impure,  and  were  not  genuine 
Bristol  cabbage  seed,  but  lost  that  character 
and  quality,  and  that  the  plants  raised  by  the 
plaintiffs  from  the  seed  purchased  from  the 
defendants,  with  a  very  few  exceptions,  in 
consequence  of  such  crossing,  were  of  no 
known  variety  of  cabbage,  and  were  of  no 
value  except  as  food  for  cattle.  The  evidence 
on  the  part  of  the  plaintiffs  shows  that  they 
set  out  105,000  plants  raised  from  this  seed, 
of  which  100,000  lived  and  grew  vigorously, 
but  about  200  only  produced  Bristol  cab- 
bages. That  the  defendants  intended  to  sell 
and  the  plaintiffs  to  buy  seed,  which  under 
the  proper  cultivation,  if  it  grew  at  all, 
would  produce  Bristol  cabbages,  is  evident. 
The  defendants  knew  that  the  plaintiffs  were 
market  gardeners,  and  desired  this  particu- 
lar variety  of  seed.  Bristol  cabbages  were 
regarded  as  a  valuable  variety  for  marketing. 
The  defendants  raised  the  seed,  and  it  was 
not  Bristol  cabbage  seed,  within  the  meaning 
of  the  warranty,  whatever  its  botanical  or 
scientific  designation  might  be,  unless  it 
would  produce  Bristol  cabbages.  Whether 
the  seed  was  Bristol  cabbage  seed  within  the 
warranty,  depends  not  upon  the  origin  of  the 
seed,  or  the  stocks  upon  which  it  grew,  but 
upon  the  fact  whether  Bristol  cabbages  as 
known  in  the  market  could  be  raised  there- 
from. The  contention  of  the  defendants  that 
the  warranty  was  not  broken,  if  technically, 
or  in  the  language  of  botanists,  the  seed  was 
Bristol  cabbage  seed,  cannot  therefore  be 
sustained." 

In  Allan  v.  Lake,  18  Q.  B.  560,  83  E.  C.  L. 
660,  Lord  •  Coleridge  said :  "As  regards  the 
first  parcel,  there  is  no  doubt  that  the  state- 
ment in  the  sold  note,  that  the  seed  was 
Skirving's  Swedes,  was  made  by  the  defend- 
ant part  of  the  contract.  Then,  is  that  state- 
ment a  warranty  or  a  mere  representation? 
I  think  it  is  a  warranty.  If  it  had  been 
limited  to  an  assertion  that  the  seed  was 
turnip  seed,  that  would  without  doubt  be  a 
warranty  of  the  seed  being  turnip  seed.  And, 
in  like  manner,  when  the  defendant  described 
the  seed  as  Skirving's,  he  undertook  that  it 
Should  answer  that  description.*' 
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In  Americus  Grocery  Co.  v.  Brackett,  119 
Ga.  489,  46  S.  E.  657,  with  respect  to  a  con- 
tract for  the  sale  of  'Texas  red  rust-proof 
seed  oats"  the  court  said:  "Bargain  and  sale 
of  a  chattel  of  a  particular  description  im- 
ports a  warranty  that  the  article  sold  is  of 
that  description.  Miller  v.  Moore,  83  Ga.  684, 
10  S.  E.  360,  20  Am.  St.  Rep.  329,  6  L.R.A. 
374;  Civil  Code,  §  3o.j8.  It  was  for  the  jury 
to  decide  whether  'Texas  red  rust-proof  seed 
oats*  described  a  specific  variety,  regardless  of 
where  thoy  were  raised,  as  'Irish'  potatoes 
include  those  raised  outside  of  Ireland;  or 
whether  the  trade  meaning  included  those 
grown  in  the  state  of  Texas,  deriving  their 
special  value  from  the  character  of  the  soil 
and  climate." 

In  Depew  v.  Peck  Hardware  Co.  121  App. 
Div.  28,  ]05  N.  Y.  S.  390,  wherein  it  ap- 
peared that  a  person  ordering  alfalfa  seed  re- 
ceived seed  largely  mixed  with  trefoil  seed, 
the  court  said:  "The  seed  itself  was  pure, 
what  there  was  of  it;  but  the  trefoil  was  the 
predominating  crop  in  the  field  where  the 
sowing  was  made.  The  yellow  blossoms  ex- 
tended all  over  the  ten  acres,  and  the  several 
witnesses  testified  to  the  greater  proportion 
of  the  trefoil  over  the  alfalfa.  For  aught 
that  appears,  the  alfalfa  seed  was  of  the  best 
sort.  The  trouble  is  that  the  plaintiff  pur- 
chased alfalfa  seed  and  obtained  trefoil  and 
dodder  in  major  quantities.  Tlie  eases  cited 
by  the  appellant  to  the  effect  that  there  is  no 
implied  warranty  of  quality,  only  in  excep- 
tional cases,  do  not  apply  to  the  facts  pre- 
sented in  this  record.  Tlie  plaintiff  paid  for 
and  supposed  he  was  purchasing  a  valuable 
seed  of  a  certain  kind,  and  after  the  crop  par- 
tially matured  he  discovered  that  he  had  ob- 
tained a  worthless  kind  of  seed  and  a  valueless 
crop  had  resulted.  He  did  not  get  what  he 
bought.  If  the  alfalfa  seed  had  been  defective, 
not  up  to  the  standard  in  quality,  there  would 
have  been  no  implied  warranty.  A  purchaser 
innocently  buying  seed,  the  kind  of  which  he 
cannot  ascertain  by  reasonable  inspection, 
may  assume  in  ordinary  circumstances  that 
he  is  getting  what  he  purchased.  The  plain- 
tiff knew^  nothing  of  alfalfa  seed.  He  was  not 
capable  of  making  a  discriminating  inspection 
of  it.  Whatever  inspection  he  made  was 
fruitless.  The  evidence  shows  that  the  tre- 
foil closely  resembles  the  alfalfa  seed.  They 
are  'very  similar  in  shape,  color  and  size, 
.  .  .  remarkably  alike  ...  in  gen- 
eral appearance.'  Only  an  expert  can  distin- 
guish them,  is  the  effect  of  the  testimony  of 
Mr.  Stewart,  the  botanist  of  the  state  agri- 
cultural experiment  station  at  G«neva.  The 
authorities  sustain  the  tinding  of  the  jury 
that  there  was  an  implied  warranty  by  the 
defendant,  surviving  arceptance,  that  the  seed 
sold  the  plaintiff  was  alfalfa  seed." 

In  Molcott  V.  Mount,  38  X.  J.  L.  496.  20 
Am.  Rep.  425,  wherein  it  appeared  that  on 


an  order  for  '"early  strap  leaf  red  top  turnip 
seed"  seed  producing  turnips  of  another  and 
inferior  variety  was  furnished,  the  court  said : 
"The  seller  in  this  case  asserted,  at  the  time 
of  the  sale,  that  the  seed  wa$  of  the  species 
which  the  vendee  was  in  search  of.  When  he 
made  this  express  assertion^  he  was  aware 
that  the  vendee  could  have  no  opinion  for 
himiself  on  the  subject,  for  the  case  states 
that  the  seed  could  not  be  distinguished  by 
sight  or  touch.  The  vendee  also  knew  that 
the  vendor  could  not  be  staling  the  result 
of  his  own  observation.  The  facts  do  not 
admit  of  the  imperative  inference  that  the 
assertion  of  the  vendor  was  mere  commenda- 
tion of  his  goods,  or  even  that  it  was  the 
utterance  of  his  view  as  an  expert.  If  the 
seller  had  stated  the  exact  truth,  he  would 
have  said  that  he  had  bought  the  seed  as  seed 
of  the  specified  kind,  but  that  he  did  not 
know  whether  it  was  so  or  not.  Instead  of 
doing  this,  he  made  the  positive  assertion 
in  question.  From  such  an  assertion  under 
the  circumstances  in  evidence,  I  think  the 
court,  although  it  was  not  bound  so  to  do, 
had  the  right  to.  infer  that  there  was  a  war- 
ranty.'' 

In  Hoffman  v.  Dixon,  105  Wis.  315,  81  N. 
W.  491,  76  Am.  St.  Rep.  916,  the  facts  were 
stated  as  follows:  "^Ir.  Hoffman  asked  the 
clerk  if  they  had  rape  seed  for  8ale.  He 
replied  in  the  affirmative,  whereupon  Mr. 
Hoffman  said  he  would  take  twentv-five 
pounds.  The  clerk  thereupon  produced  a  sack 
of  seed  and  weighed  out  the  desired  amount  in 
Hoffman's  presence.  Neither  Hoffman,  the 
clerk,  the  defendant,  nor  plaintiff  knew  rape 
seed  from  wild  mustard  seed,  and  each  was 
wholly  unaware  of  the  ignorance  of  the  others. 
Hoffman  purchased  the  seed  relying  upon  the 
fact  that  it  was  produced  by  the  clerk,  and 
sold  to  him  as  what  he  called  for.  The  seed 
was  delivered  at  plaint  iff  *s  farm  and  was  there, 
either  by  him  or  by  his  authority,  sowed 
upon  his  land.  He  did  not  examine  the  seed, 
and  would  not  have  been  wiser  if  he  had,  as 
he  was  entirely  unacquainted  with  the  ap- 
pearance of  rape  seed,  as  before  indicated. 
He  used  the  seed  relyhig  upon  the  fact  that 
it  was  sold  as  rape  seed.  The  seed  was  in  fact 
Avild  mustard  seed.  It  befouled  plaintiff's 
land  to  his  injury."  Tlie  court  said:  **Ap 
plying  the  principle  stated  to  the  facts  of  this 
case,  What  was  the  contract  between  the 
parties?  Upon  wliat  did  their  minds  meet? 
The  answer  must  be,  that  the  defendant 
would  sell  to  the  plaintiff  rape  seed  and  that 
the  seed  delivered  was  of  that  kind.  Oppor- 
tunity on  the  part  of  the  plaintiff  to  im^pect 
does  not  militate  against  his  right  to  insist 
upon  the  condition  of  the  contract  as  to  the 
identity  of  the  article  delivered  being  made 
good,  since  he  relied  wholly  on  his  contract, 
not  knowing  whether  the  article  he  received 
answered    such    condition    or    not.    and    not 
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oeing  chargeable  with  negligence  because  h« 
did  not  know.  In  such  a  case  the  doctrine  of 
implied  warranty  does  not  apply,  but  the  doc- 
trine of  express  warranty  does.  No  particu- 
lar form  of  expression  or  words  is  necessary 
to  make  an  express  contract  of  warranty. 
The'  word  'warranty'  is  not  necessary  to  it. 
An  affirmation  of  the  fact  as  to  the  kind  or 
quality  of  an  article  offered  fur  sale,  of  which 
the  vendee  is  ignorant  but  upon  which  he 
relies  in  purchasing  such  article,  is  as  much 
a  bindinor  contract  of  warranty  as  a  formal 
agreement  using  the  plainest  and  most  un- 
equivocal  language  on  the  subject/' 

Where  the  seller  of  seed  disavows  any  knowl- 
edge  of  its  kind  or  variety,  merely  repeating 
what  he  has  been  told  by  his  vendor,  there  is 
no  implied  warranty.  Kircher  v.  Conrad,  9 
Mont.  191,  23  Pac.  74,  18  Am  St.  Rep  731, 
7  LJI.A.  471;  Yandell  v.  Anderson,  163  Ky. 
702,  174  S.  W.  481.  Compare  Keeler  v. 
Green,  51  Mont.  42,  149  Pac.  286,  wherein 
it  was  said  that  it  is  the  duty  of  a  seller  of 
wheat  in  filling  an  order  for  "spring  wheat" 
to  **know  that  the  ^oods  delivered  were  of  that 
character  and  quality."  In  Caihoon  v.  Brink- 
er,  17  Ohio  Dec.  705,  it  was  said:  "Does  a 
seedsman  who  gives  a  package  marked  with 
the  name  of  a  variety  asked  for  warrant  that 
from  these  seeds  there  will  grow,  if  they  grow 
at  all,  that  variety?  It  seems  to  me  that 
the  law  mav  be  different  in  the  ease  of  a 
8ei*dsman  in  a  large  city  selling  and  deliv- 
ering seeds  from  what  it  is  where  tlie  seeds 
are  bought  from  a  fanner  or  a  gardener  who 
isells  what  he  has  grown.  Without  evidence 
on  the  subject,  a  court  must  not  be  blind  to 
the  ordinary  facts  of  life,  and  the  facts  about 
the  business  of  a  seedsman  in  a  large  city  are, 
that  he  handles  chiefly  goods  which  he  gets 
from  others,  some  of  them  from  foreign  coun- 
tries. The  evidence  in  this  case  is  explicit 
that  defendant  did  not  himself  produce  these 
seeds.  He  said  to  plaintiff,  They  were  raised 
for  me.*  In  other  words,  'I  did  not  produce 
them,  I  got  theiu  from  the  producer:'  and 
while  it  is  not  of  much  or  any  importance 
in  this  case,  it  might  in  some  cases  be  im- 
portant to  determine  whether  the  seeds  were 
fiold  by  a  person  in  commercial  business  of 
selling  seeds  or  by  a  gardener  or  a  farmer 
selling  that  which  he  himself  produced.  The 
rule  manifestly  must  be  different.  If  one  go 
to  a  farmer  and  ask  him  for  certain  seeds, 
the  natural  inference,  the  one  which  the  pro* 
ducer  has  a  right  to  draw,  is,  that  the  seeds 
furnished  are  those  which  the  farmer  him- 
self has  taken  from  the  squasli,  and  the  case 
would  be  very  different  from  that  of  a  man 
who  gets  his  material,  perhaps  in  car  load 
lots,  ifrom  foreign  states  and  foreign  coun- 
tries. Passing  from  the  character  of  defend- 
ant's business  and  the  manner  in  which  he 
handles  seeda.  we  come  to  the  subject  of  the 


seeds  themselves.  This  is  the  determining 
thing  in  this  case.  And  here  we  must  recog- 
nize the  facts  of  vegetable  life,  even  without 
anv  evidence.  We  all  know  that  no  human 
being  can  take  those  seeds  that  were  sold  and 
tell  what  variety  of  the  species  they  belong  to 
until  the  fruit  is  ripened.  We  know  that  no 
one  can  tell  by  simple  inspection  whether 
the  seed  is  alive  or  dead,  whether  or  not  it 
will  germinate.  We  know  that  farmers  in  the 
spring  time,  in  order  to  know  whether  or  not 
seed  will  grow,  put  some  of  it  in  water  to  see 
whether  or  not  it  will  germinate  or  sprout, 
as  they  call  it.  That  is  the  sort  of  subject- 
matter  that  is  being  dealt  with  here.  It  is 
something  of  which  the  life  and  character  is 
hidden  and  in  mystery.  No  amount  of  dili- 
gence on  the  part  of  any  of  us  would  en- 
able us  to  take  these  seeds  as  thev  were 
brought  into  this  courtroom  yesterday  and 
tell  what  they  would  produce.  In  this  case  a 
special  variety  of  squash  seed  was  asked  for. 
We  all  know  that  varieties  are  not  permanent- 
ly fixed  qualities;  that  under  different  condi- 
tions of  soil  and  climate  they  quickly  change 
if  not  carefully  protected  against  that.  We 
know,  for  instance,  that  if  a  seed  be  planted 
in  one  lot  and  in  a  near-bv  lot  there  be  a 
different  variety  of  the  Hanie  species  the  in- 
sects M'ill  fly  from  one  to  the  other  and  carry 
the  pollen  from  one  to  the  other;  and  while 
one  variety  is  planted  a  different  variety  is 
produced.  Take  the  ordinary  sweet  com  that 
is  used  for  the  table  and  plant  it  near  a 
field  of  common  yellow  corn  and  the  first 
seai«on  the  sweet  corn  will  deteriorate  by  the 
transmission,  of  the  pollen,  by  insects  or  by 
the  wind,  from  the  other  field.  Considering 
the  nature  of  this  mnn's  business,  considering 
the  nature  of  the  subject-matter  with  which 
he  was  dealing,  it  seems  clear  that  if  all  that 
had  been  done  were  what  I  have  thus  far 
enumerated,  this  court  is  of  opinion  there 
would  be  no  warranty  that  the  produce 
would  be  mammoth  golden  vellow  bush 
squash.*' 

But  in  Grafton  Stamps  Drug  Co.  v.  Wil-. 
liams,  lO.')  Miss.  296,  62  So.  273,  the  court 
said:  '*Tliat  the  person  from  whom  the  seller 
had  himself  purchased  the  seed  declined  to 
warrant  to  him  that  it  was  true  to  name  is 
immaterial,  although  this  fact  was  known  to 
the  last  purchaser;  his  warranty  not  being 
in  any  wise  dependent  upon  the  existence  vel 
non  of  a  warranty  to  the  person  from  whom 
he  himself  purchased.  At  most,  such  a  fact 
is  only  a  circumstance,  to  lie  considered  along 
with  other  evidence,  if  such  there  be,  indicat- 
ing that  the  last  sale  was  made  upon  an  ex« 
press  or  implied  agreement  that  no  such 
warranty  should  result  therefrom.*' 

In  Rauth  v.  Southwest  Warehouse  Co.  15Q 
Cal.  54.  109  Pac.  839,  it  was  said:  "To 
make  this  rule  applicable,  the  circumstances 
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must  be  such  as  to  amount  to  a  representa- 
tion of  fact  on  the  part  of  the  vendor  that 
the  article  is  of  the  particular  kind  or  de- 
scription. If  the  buyer  in  terms  asks  for  the 
particular  kind  and  the  seller  purports  to 
comply  with  his  request,  he  would  probably 
be  held  to  warrant  the  article  as  being  of 
that  kind,  although  he  may  not  have  made 
any  declaration  in  words  to  that  effect.  In 
other  words,  the  circumstances  may  be  such 
as  to  make  the  acts  of  the  vendor  constitute 
such  a  representation.  But  in  this  case,  as 
we  have  seen,  there  was  no  demand,  in  terms, 
for  bearded  barley.  The  demand  of  the  buy- 
ers was  simply  for  seed  barley  and  they  were 
given  good  seed  barley  of  a  kind  not  shown 
to  be  in  any  way  different  in  quality  from 
the  common  bearded  variety  theretofore 
grown  in  tliat  locality.  There  is  notliing  in 
the  evidence  heretofore  referred  to  upon 
which  to  found  the  conclusion  of  a  representa- 
tion or  warranty  that  the  barley  was  of  the 
bearded  kind,  unless  we  can  hold  that  the 
jury  was  warranted  in  concluding  that  there 
was  a  custom  or  usage  in  Orange  county 
known  to  defendant  or  so  notorious  that  one 
engaged  in  the  grain  business  must  be  pre- 
sumed to  know  it  (2  Page  on  Contracts,  sec 
604),  to  the  effect  tliat  where  the  word  'bar- 
ley' was  used  without  qualification  it  meant 
only  bearded  barley  and  did  not  include 
beardless  barley.  An  attempt  was  made  to 
show  such  a  custom  or  usage,  but  in  addition 
to  the  fact  that  the  evidence  was  directed 
to  the  existence  of  such  a  custom  only  at 
the  time  of  the  trial,  which  was  nearly  two 
years  after  the  transactions,  such  evidence, 
in  our  judgment,  fell  far  short  of  the  degree 
^of  clearness  and  certainty  essential  to  show 
a  custom  or  usage  so  notorious  that  defend- 
ant must  be  presumed  to  have  known  it,  for 
actual  knowledge  was  not  shown,  to  the  effect 
that  the  term  'barley'  did  not  include  barley 
exactly  like  the  common  bearded  variety  or- 
dinarily grown  in  Orange  county  except  that 
it  grew  without  the  long  bristles  found  on 
such  barley.*' 

In  a  few  cases  it  has  been  held  that  on  a 
sale  of  seed  with  equal  opportunity  for  in- 
spection by  both  parties  there  is  no  implied 
warranty  of  kind  or  variety.  Kingsbury  v. 
Taylor,  29  Me.  508,  60  Am!  Dec.  607;  Lord 
V.  Grow,  39  Pa.  St.  88;  Shisler  v.  Baxter, 
109  Pa.  St.  443,  58  Am.  Rep.  738.  In  Lord 
V.  Grow,  supra,  it  was  said:  "To  the  pur- 
chaser of  goods  on  inspection,  the  language  of 
the  law  is  'caveat  emptor.'  There  may  be  a 
few  exceptions,  such  as  we  have  referred  to, 
but  a  sale  of  such  an  article  as  wheat  is  not 
one  of  them.  When  the  purchaser  has  seen 
it,  and  gets  what  he  saw.  no  warranty  is  im- 
plied that  it  is  properly  described  by  the  name 
which  the  vendor  gives  to  it." 

To  create  an  implied  warranty  that  pe^d  ia 
true  to  name  it  is  not  necessarv  that   the 


voidor  should  state  in  so  many  words  tliat 
the  seed  is  of  that  particular  name.  Thus  a 
representation  that  seed  barley  is  well 
threshed  and  the  beards  broken  off  amounts 
to  an  implied  warranty  that  the  seed  is  of  the 
bearded  kind.  Bauth  v.  Southwest  Ware- 
house Co.  158  Cal.  54,  109  Pac,  839.  It* has 
been  held  that  a  sale  of  "Arlington  White 
spine  cucumber  seed*'  is  a  guaranty  that  the 
seed  will  grow  that  particular  kind  of  cu- 
cumber. Vaughan's  Seed  Store  v.  Stringfel- 
low,  56  Fla.  708,  48  So.  410. 

Where  a  vendor  represented  seed  to  be 
"Wycklin's  early  flat  Dutch  cabbage  seed"  and 
the  seed  so  resembled  that  kind,  but  proved 
to  be  totally  unproductive^  it  was  held  that 
the  representation  by  the  seller  amounted  to 
a  warranty  that  the  seed  was  true  to  name. 
Van  Wyck  v.  Allen,  69  N.  Y.  61,  25  Am.  Rep. 
136. 

It  has  been  held  that  a  sale  of  onion  seta 
by  description  raises  an  implied  warranty 
that  the  onion  sets  will  not  only  ansrwer  the 
description,  but  that  they  are  salable  or  mer- 
chantable. Frith  V.  Holian,  133  Ala.  683,  32 
So.  494,  91  Am.  St.  Rep.  54. 

Where  a  vendor  agi'ees  to  sell  and  deliver 
"rust  proof  oats"  he  impliedly  warrants  the 
oats  to  be  of  that  kind  and  variety  and  it 
is  immaterial  that  a  sample  of  the  oats  ia 
exhibited  to  the  buyer  for  inq>ection  if  the 
oats  delivered  are  of  inferior  quality.  6od« 
den  Seed  Co.  y.  Smith,  185  Ala.  296,  64  So. 
100. 

A  representation  made  by  the  seller  through 
a  catalogue  that  a  certain  seed  is  ''Comstock 
Spanish  tobacco  seed"  is  a  warranty  that 
the  seed  is  true  to  name.  Ross  y.  Northrup, 
166  Wis.  327,  144  N.  W.  1124. 

The  fact  that  the  buyer  inspects  the  seed 
before  purchasing  is  immaterial,  when  ita 
character  cannot  be  ascertained  by  any  rea- 
sonable inspection.  Grafton-Stamps  Drug  Co. 
V.  Williams,  105  Miss,  296,  62  So.  273. 

A  contract  to  sell  half  a  ton  of  yellow 
mangel  wurzel  seed  at  a  fixed  price  per  pound, 
the  same  to  be  grown  by  the  seller  and  to  be 
of  good  growing  stock,  has  been  held  to  con- 
tain no  implied  warranty  that  the  seed  pro- 
duced should  be  itself  good,  but  merely  that 
seed  of  a  good  growing  stock  should  be  sown 
and  that  everything  should  be  done  that  was 
reasonably  required  in  the  growing  of  seed. 
Pinder  v.  Button,  7  L.  T.  N.  S.  (Eng.)  269, 
11  W.  R.  25. 

In  Xatchez  Drug  Co.  v.  Ratekin  Seed 
House,  16.3  la.  641,  146  N.  W.  86.5,  it  was  held 
that  to  recover  under  an  implied  warranty 
that  seed  was  fit  for  the  purpose  for  which 
it  was  sold  there  should  be  substantive  evi- 
dence that  it  was  not,  in  fact,  fit  for  the  pur- 
pose for  which  it  was  w)Id;  that  a  mere  com- 
plaint that  it  was  unfit  did  not  cFtablish  its 
unfitness. 
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1m  order  to  create  an  implied  warranty 
from  the  description  of  seed  the  circumstances 
must  be  such  as  to  amount  to  a  representation 
of  fact  on  the  part  of  the  seller  that  the 
seed  is  of  that  particular  variety  as  described* 
Thus,  ia  Rauth  ▼.  Southwest  Warehouse  Cow 
15S  Oal.  54,  100  Pac.  839,  it  appeared  that 
the  defendant  showed  the  plaintiff  a  sample 
of  barley  and  represented  it  to  be  clean  seed 
barley  such  as  was  usually  sown  and  raised  in 
Orange  county.  Tlie  facts  were  held  to  be 
insufficient  to  show  that  the  defendant  repre* 
sented  the  barley  to  be  of  the  variety  known 
as  bearded  barley. 

An  action  for  a  i>reach  of  warranty  has 
been  held  to  be  maintainable  by  seed  mer- 
chants against  seed  brokers  for  warranting 
turnip  seed  to  be  rape  seed,  although  it  was 
sold  by  sample,  where  the  two  kinds  of  seed 
were  so  much  alike  that  persons  even  in 
the  business  of  seed  selling  might-  easily  be 
deceived.  Lovegrove  v.  Fisher,  2  F.  &  F. 
(Eng.)   128. 

In  Wallis  v.  Pratt  [1911]  A.  C.  (Eng.) 
394,  it  appeared  that  the  plaintiff  bought  seed 
of  the  defendant  which  was  described  as 
^'common  English  sainfoin"  with  a  condition 
however  that  "the  seller  gave  no  warranty 
express  or  implied  as  to  growth,  description 
or  any  other  matters."  The  seed  delivered  to 
the  plaintiff  was  not  ''common  English  sain- 
foin, but  ''giant  sainfoin/'  a  different  and 
inferior  seed.  The  plaintiff  accepted  the  seed 
in  the  belief  that  it  was  as  represented  and 
resold  it  to  other  persons  to  whom  he  was  ob- 
li<red  to  pay  damages  for  the  mistake.  It  was 
held  Uiat  the  plaintiff  was  entitled  to  dam- 
ages for  a  breach  of  warranty  the  condition 
in  the  contract  notwithstanding. 

In  Gardner  v.  Winter,  117  Ky.  382,  78  8. 
W.  143,  63  L.R.A.  647,  25  Ky.  L.  Rep.  1472, 
an  action  for  breach  of  warranty,  it  was  held 
that  where  the  plaintiff  relied  on  his  own 
judgment  and  experience  in  ordering  of  the 
defendants  who  were  dealers  in  seed  a  spe- 
cific article  known  as  "western  German  mil- 
let seed/'  the  question  whether  the  seed  sold 
to.him  was  of  that  variety  was  for  the  jury. 

It  has  been  held  that  whether  a  representa- 
tion descriptive  of  a  particular  kind  of  seed 
sold  by  a  name  which  is  known  in  the  market, 
ia  an  expression  of  judgment  or  opinion  only, 
or  is  intended  as  a  warranty,  is  a  question 
of  fact  to  be  determined  by  all  the  cireum- 
stances  of  the  case.  Wolcott  v.  Mount,  36  N. 
J.  L.  262,  20  Am.  Rep.  438. 

In  an  action  for  a  breach  of  warranty  that 
lily  bulbs  sold  to  the  plaintiff  by  the  defend- 
ant were  not  true  to  the  name,  it  has  been 
held  to  be  a  question  for  the  jury  whether 
the  seller  warranted  that  the  bulbs  were  of  a 
certain  kind.  Edgar  v.  Joseph  Breck,  etc. 
Corp.  172  Mass.  581,  52  N.  E.  1083. 

In  Cline  v.  Mock,  160  Mo.  App.  431,  131 
S.    W.    710,   it    appeared   that   the   plaintiff 


bought  of  the  defendant  "orange  cane  seed.** 
The  crop  that  grew  therefrom  consisted  of 
broom  and  other  kinds  of  cane.  The  plain- 
tiff testified  that  he  could  not  tell  from  an 
inspection  of  the  seed,  what  kind  they  were, 
whether  "orange  cane  seed"  or  a  mixture  of 
various  kinds  of  cane  seed  with  seed  of  broom 
corn.  It  was  held  that  an  instruction  to  the 
jury  that  if  the  buyer  disclosed  to  the  seller 
his  intention  to  purchase  an  article  for  special 
use  the  seller  impliedly  warranted  the  arti- 
cle to  be  suitable  for  the  purpose  of  its  in- 
tended use,  was  proper. 

In  Gubner  v.  Vick,  42  Hun  667,  6  N.  Y-  St. 
Rep.  4,  it  appeared  that  the  plaintiffs  ordered 
seed  from  the  defendant's  catalogue  which  de- 
scribed it  as  "excelsior  large  fiat  Dutch" 
with  an  assurance  to  purchasers  that  they 
would  get  good  seed.  The  seed  turned  out 
to  be  mixed  and  a  large  portion  of  it  failed 
to  head  and  a  portion  of  it  failed  to  head 
properly.  It  was  held  that  the  law  would 
assume  on  a  contract  for  a  particular  quality 
of  seed  that  it  would  produce  the  vegetable 
named. 

Freedom  fbom  Noxious  Seed. 

There  is  an  implied  warranty  that  seed  is 
free  from  noxious  admixture.  Moore  v.  Ko- 
ger,  113  Mo.  App.  423,  87  S.  W.  602;  Bell 
V.  Milla,  78  App.  Div.  42,  80  N.  Y.  S.  34. 

In  Shatto  v.  Abernethy,  35  Minn.  638,  29 
N.  W.  325,  it  was  said:  "The  jury. might  con- 
clude that  the  warranty  or  undertaking  of  the 
defendants  did  not  extend  beyond  the  fact 
that  the  grain  was  'genuine  Saskatchewan 
fife  wheat;'  but.  in  view  of  the  admission  in 
the  answer,  it  may  be  assumed  further  that 
it  was  furnished  for  the  express  purpose  of 
being  used  for  the  production  of  a  crop  for 
seed,  and  hence,  that,  by  implication,  if  not 
expressly,  the  defendants  warranted  it  rea- 
sonably fit  for  that  purpose.  Considering  the 
undertaking  of  the  defendants  to  be  such  as  is 
thus  indicated,  the  conclusion  implied  from 
the  verdict,  that  there  was  no  breach  of  the 
warranty,  is  fairly  sustained  by  the  evidence. 
Except  for  the  presence  of  other  seeds,  it 
was  what  was  known  as  Saskatchewan  fife 
wheat.  The  evidence  of  the  plaintiff  went  to 
show  that  a  large  part  of  the  bulk,  estimated 
as  high  as  40  per  cent,  was  composed  of  other 
kinds  of  wheat,  and  of  other  seeds,  with  some 
smut.  The  evidence  on  the  part  of  the  de- 
fendants, from  several  witnesses,  shown  to 
have  been  apparently  capable  of  testifying  to 
the  fact,  tended  to  prove  that  it  was  without 
smut,  and  with  very  little  admixture  of  oth- 
er seeds  or  of  other  wheat.  As  to  the  amount 
of  impurities  in  this  seed,  and  whether  for 
that  reason  it  was  unfit  for  the  purpose  con- 
templated, or  failed  to  fulfil  the  requirements 
of  the  contract,  the  case  was  properly  sub- 
mitted to  the  jury." 
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As  to  the  duty  of  the  buyer  to  examine  it 
was  said  in  Fox  v.  Everson,  27  Hun  (N.  Y.) 
3'y'i:  "Whilst  the  representations  made  by  a 
vendor  respecting  the  property  sohl  may  re- 
lieve the  purchaser  from  the  use  of  that  care, 
caution  and  observation  that  he  would  ordi- 
narily be  bound  to  exercise  in  tbe  purchase  of 
property,  still  it  will  not  do  to  permit  the 
vendee,  having  the  property  liefore  him  and 
defects  plainly  visible,  to  shut  his  eyes  and 
rely  solely  itpon  the  representations.  In  the 
case  under  consideration  at  the  time  of  mak- 
ing tlie  purchase  the  plaintiff  did  not  have 
an  opportunity  to  see  and  examine  the  seed. 
His  eyehight  was  defective:  his  glasses  wer^ 
left  at  home  and  without  their  aid  he  was 
unable  to  see.  He  was,  therefore,  at  the  time 
excused  from  making  the  examination  and 
had  a  right  to  rely  upon  the  representations 
of  the  vendor.  This  excuse,  however,  did  not 
exist  after  he  had  taken  the  seed  home  where 
We  nad  tbe  opportunity  of  inspecting  it  before 
spreading  it  over  ^bis  farm.  It  is  possible 
that  on  making  such  an  inspection  he  would 
not  have  discovered  the  presence  of  plantain 
seed.  If,  however,  it  was  plainly  visible  and 
easily  distinguished  from  the  clover  seed, 
it  is  probable  he  would  have  discovered  it." 

DiHclaimer  of  Warranty, 

It  is  of  course  legitimate  for  the  parties  to 
a  sale  of  seeds  to  agree  that  there  shall  be 
no  warranty  and  a  disclaimer  of  warranty  by 
the  seller  assented  to  by  the  buyer  prevents 
the  implication  of  any  warranty.  Coates  y. 
Harvey,  2  N.  Y.  S.  T),*!?  N.  Y.  St.  Rep.  389; 
Jacot  y.  Grossman  Seed,  etc.  Co,  11  fi  Va.  90, 
78  S.  E.  646;  Leonard  Seed  Co.  v.  Crary 
Canning  Co.  147  Wis.  186,  Ann.  Cas.  1912D 
1077,  132  N.  W.  902,  37  L.R.A.(X.S.)  79. 
So  a  purchase  of  seeds  is  presumed  to  be 
made  by  the  buyer  with  a  knowledge  of  a 
general  custom  of  the  trade  that  no  warranty 
is  given  by  seedsmen.  Blizzard  v.  Growers' 
Canning  Co.  152  la.  2r)7,  132  N.  W.  66. 

In  Leonard  Seed  Co.  v.  Crary  Canning  Co. 
147  Wis.  166,  Ann.  Cas.  19121)  1077,  132 
N.  W.  902,  37  L.R.A.(X.S.)  70,  it  was  said: 
"The  contract  for  the  sale  of  the  peas  con- 
tained the  following  provisions :  'It  is  also 
understood  and  agreed  that  the  party  of  the 
first  part  [plaintiff]  does  not  give,  and  its 
agents  and  employees  are  forbidden  to  give, 
any  warranty,  express  or  Implied,  as  to  de- 
scription, quality,  productiveness,  or  any 
other  matter,  of  any  seeds  delivered  or  to  be 
delivered  by  it,  and  that  it  is  not  and  will- 
not  be  in  any  way  responsible  for  the  crops.' 
Counsel  for  the  appellant  admit  'that  plaintiff 
ii»  freed  by  the  terms  of  this  contract  from  all 
lia()ility  as  to  the  seed  in  question  being  good 
or  bad,  large  or  small,  wrinkled  or  smooth, 
black  or  white,  wormy  or  sonnd.  yital  or  dead.' 


But  counsel  argue  that  the  peas  fumislied 
under  the  contract  must  be  the  'advancer'  va- 
riety, and  that  plaintiff  was  not  relieved  by 
its  contract  from  liability  for  damage  result' 
ing  from  furnishing  peas  other  than  'ad-^ 
vancer'  peas.  It  waa  practically  conceded  on 
the  argument  that  the  clause  quoted  was 
intended  to  exempt  tlie  plaintiff  from  such 
liability  as  was  sought  to  be  enforced  against 
it  under  the  counterclaim  in  this  action. 
The  concession  was  advisedly  made.  The  peas 
to  be  delivered  under  the  contract  were  de- 
scribed therein  as  ^advancer'  peas.  But  the 
contract  provided  that  no  warranty,  expreas 
or  implied,  was  given  -that  the  peas  fur- 
nished should  be  of  the  description  named 
therein.  If  a  dealer  in  seed  peas  can  exempt 
itself  from  liability  for  selling  bad,  wormy, 
or  dead  peas  to  a  grower,  no  good  reason 
is  apparent  why  it  cannot  go  further  and 
say  that  it  will  not  be  responsible  in  the  event 
of  an  intermixture  of  other  peas  with  the 
variety  agreed  to  be  furnished.  Neither  of 
the  parties  here  is  under  guardianship  or 
incompetent  to  contract.  Tliere  is  no  claim 
that  the  contract  signed  was  not  the  one 
agreed  upon  or  that  both  parties  did  not  fully 
understand  what  they  were  agreeing  to. 
Plaintiff  plainly  undertook  to  relieve  itself 
from  liability  in  case  of  intermixture,  and 
defendant  agreed  that  it  should  be  relieved. 
It  is  not  claimed  that  the  contract  is  void 
because  contrary  to  pitblic  law  or  to  public 
policy,  and,  if  not,  effect  should  be  given  to  it. 
The  vendee  might  reject  and  refuse  to  receive 
the  peas  if  they  were  not  *advancer'  peas,  or 
it  might  well  be  that,  in  the  event  of  the 
shipment  being  made  in  bad  faith  and  with 
the  purpose  and  intention  of  committing 
fraud  upon  the  vendee,  an  action  for  damages 
for  the  fraud  would  lie,  Iwt  we  have  no  such 
case  lief  ore  us.  If  it  be  conceded  that  the 
contract  is  one-sided,  it  must  also  be  conceded 
that  the  parties  had  a  right  to  make  a  one- 
sided contract  if  they  saw  fit." 

But  in  Wallis  y.  Pratt  [19111  A.  C.  (Eng.) 
394,  I^rd  Ix)rebnm  said:  "It  is  agreed  that 
this  was  a  sale,  both  parties  to  which  intended 
that  common  Kngltsh  sainfoin  was  to  be  de- 
livered. It  is  agreed  that  it  was  a  condition 
of  the  contract  that  that  stuff  should  be  de- 
livered, but  it  is  said  that  the  defendants  were 
absolved  from  the  liability  arising  from  the 
fact  that  something  different  from  common 
English  sainfoin  was  delivered,  by  virtue  of  a 
particular  clause  in  tbe  contract.  The  clause, 
so  far  as  relevant,  is  to  this  effect:  'Sellers 
give  no  warranty  expressed  or  implied  as  to 
growth,  description  or  any  other  matters.' 
Now  this  sainfoin  which  was  delivered  turned 
out  to  be  a  diffeivnt  kind  of  goods:  and  when 
that  was  found  nut  an  action  was  brought 
against  the  defendants  as  sellers,  to  which 
they  pleaded  the  clause  I  have  read." 
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A  general  disclaimer  of  warranty  does  not 
bave  the  effect  of  abrogating  an  express  war- 
ranty.   Edgar  v.  Joseph  Breck,  etc.  Corp.  172 
Mass.  581,  52  N.  £.  1083,  wherein  it  was  said : 
**The  general  printed  warning  on  the  bill- 
head that  the  defendant  did  not  warrant  seeds 
could  hare  no  effect  unless  it  led  to  the  in- 
ference that  the  old  contract  had  been  re- 
scinded and  a  new  one  substituted  by  mutual 
agreement.     Even  if  the  bill   had   been   re- 
ceipted it  would  not  have  excluded  proof  of 
the    warranty."      In    Crodden    Seed    Co.    v. 
Smith,  185  Ala.  296,  64  So.  100,  it  was  said: 
"This  printed   matter,   which   concerned  the 
terms  on  which  defendant  sold  its  seeds,  was 
circumstantial  and  evidential  only.     It  was 
a  matter  of  inference  whether  the  plaintiff 
had  in  mind  the  matter  of  these  billheads 
when  he  entere'd  into  the  agreement  for  the 
purchase  of  the  oats.    On  the  whole,  the  jury 
might  have  inferred  that  he  did  not."    So  in 
C  oates  V.  Harvey,  2  N.  Y.  S.  5,  17  N.  Y.  St. 
Kep.  389,  it  was  held  that  a  general  custom 
is  of  no  effect  as  against  an  express  warranty. 

To  render  a  disclaimer  of  warrantv  of  any 
effect  it  must  be  brought  to  the  notice  of  the 
buyer.  Vaughan's  Seed  Store  v.  Stringfellow, 
58*  Fla.  708,  48  So.  410.  Thus  in  Landreth 
V.  Wyckoff,  67  App.  Div.  145,  73  N.  Y.  S. 
388,  it  was  said:  "To  rebut  any  implication 
of  warranty,  the  plaintiffs  rely  largely  upon 
a  notice  printed  in  small  type  at  the  upper 
left-hand  corner  of  the  bill  which  thev  ren- 
dered  to  the  defendant,  which  notice  is  in 
these  words:  'D.  Landreth  &  Sons  give  no 
warranty,  express  or  implied,  as  to  the  de- 
scription, quality,  and  productiveness,  or  any 
other  matter,  of  any  seeds  they  send  out,  and 
they  will  not  be  in  any  way  responsible  for 
the  crop.  If  the  purchaser  does  not  accept 
the  goods  on  these  terms,  they  are  at  once 
to  be  returned.'  The  defendant  testified  that, 
although  he  received  the  bill  before  plant- 
ing the  seeds,  he  did  not  then  observe  this 
disclaimer,  and,  indeed,  had  never  seen  it 
until  it  was  brought  to  his  attention  upon 
the  trial.  Whatever  might  have  been  its  legal 
effect  if  he  had  become  cognizant  of  its  exist- 
ence and  purport  before  using  the  seeds,  it 
cannot  be  deemed  to  have  entered  into  or  al- 
tered the  contract  between  him  and  the  seed 
growers  under  the  circumstances." 

So  in  Bell  v.  Mills,  78  App.  Div.  42,  80  N. 
Y.  S.  34,  it  appeared  that  in  a  sack  of  seed 
oats  there  was  inclosed  a  card  containing  a 
disclaimer  of  a  warranty.  The  buyer  testi- 
fied that  he  did  not  see  or  read  it  until  after 
the  seed  was  sowed.  The  court  said:  "It 
is  said,  however,  as  to  the  fine  print  upon  the 
cards  found  in  the  oats,  that  it  was  there, 
and  the  plaintiff  was  bound  to  read  it  and 
to  know  what  it  was.  The  claim  made  by  the 
plaintiff  is  that  he  did  not  know  or  under- 
stand that  this  fine  print  upon  the  bottom  of 
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the  card  was  designed  to  be  a  contract,  bind- 
ing upon  the  parties,  containing  the  terms 
and  conditions  upon  which  the  oats  were  to 
be  accepted  by  him  and  sowed.  If  the  fine 
print  matter  was  to  be  regarded  as  such  a 
contract,  it  must  have  been  assented  to  by 
the  plaintiff;  otherwise,  the  minds  of  the  par- 
ties did  not  meet,  and  under  all  the  circum- 
stances it  could  hardly  be  held  as  a  matter 
of  law  that  he  was  bound  to  know  or  under- 
stand that  it  was  intended  as  such  a  con- 
tract, and  to  read  or  know  its  contents.  It 
was  very  likely  a  question  for  the  jury  wheth- 
er, coming  to  him  as  it  did,  he  was  bound 
to  read  it  and  know  its  contents,  and  that 
receiving  it  and  accepting  the  oats  without 
objection  amounted  to  an  assent  to  the  terms 
thereof  as  a  contract  under  which  the  oats 
were  accepted  and  sowed." 

In  American  Warehouse  Co.  v.  Ray  (Tex.) 
150  S.  W.  763,  it  was  said:  "The  testimony 
of  Gerlach  and  Robinson  as  to  the  custom  and 
usage  in  regard  to  implied  warranty  of  seed 
sold  was  properly  excluded.  The  law  implied 
a  warranty  from  the  representation  of  ap- 
pellant that  the  seed  were  of  a  certain  kind, 
and  that  implication  could  not  be  set  aside 
by  testimcHiy  of  a  custom  and  usage  of  trade, 
which  was  not  known  to  buyers.  It  would 
present  a  singular  proposition  of  law  if  a 
dealer  in  seeds  should  contract  to  deliver 
cabbage  seed  and  should  actually  deliver 
radish  or  turnip  seed,  and  then  escape  liabil- 
ity on  his  implied  warranty  by  proof  that 
dealers  in  seed  had  adopted  a  rule  or  custom 
not  to  be  bound  by  any  implied  warranty. 
Such  a  custom  would  be  in  contravention  of 
law  and  justice,  and  would  be  null  and  void. 
Dwyer  v.  Gulf,  etc.  R.  Co.  69  Tex.  710,  7  S.  W. 
504.  No  effort  was  made  to  show  that  ap- 
pellee had  any  knowledge  of  such  custom, 
or  contracted  with  it  in  view." 

In  Ross  V.  Northrup,  156  Wis.  327,  144  N, 
W.  1124,  the  court  said:  "There  is  no  doubt 
that  the  vendor  may  sell  without  warranty. 
Leonard  Seed  Co.  v.  Crary  Canning  Co.  147 
Wis.  166,  132  N.  W.  902.  Were  the  goods 
so  sold  to  Morton?  He  had  the  defendant's 
catalogue  before  him  when  he  placed  the 
order  and  ordered  from  it.  He  so  testifies. 
The  defendant  knew  that  he  ordered  from  the 
catalogue,  because  one  of  the  two  items  called 
for  was  ordered  by  the  catalogue  number. 
Between  the  cover  and  the  first  page  of  the 
catalogue  was  a  blank  order  sheet  for  cus- 
tomers to  detach  and  use  in  ordering  seeds. 
Immediately  above  the  blank  spaces  in  which 
the  order  was  to  be  written  was  a  printed 
statement  to  the  effect  that  defendant  gave 
'no  warranty,  express  or  implied,  as  to  de- 
scription, quality,  productiveness,  or  any  oth- 
er matter  of  any  seeds  .  .  .  they  send 
out,  and  will  not  be  in  any  way  responsible 
for  the  crop.'    On  the  first  page  of  the  cata- 
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logue  proper  there  was  printed  in  large  type 
the  words  'General  suggestiona  to  cuBtomers.' 
There  were  a  dozen  such  suggestione  made, 
the  first  word  or  words  in  each  instance,  in- 
dicating the  nature  of  the  suggestion,  being 
printed  in  large,  heavy  type.  One  of  these 
lieadings  consisted  of  the  word  'Disclaimer' 
80  printed,  and  immediately  following  it  was 
a  statement  substantially  like  the  one  quoted 
above.  The  two  packages  ordered  from  the 
defendant  were  wrapped  in  one  bundle  and 
shipped  by  express.  One  side  of  the  shipping 
tag  contained  the  name  and  address  of  the 
consignee.  On  the  reverse  side  there  was 
printed  in  red  ink  and  in  conspicuous  type  the 
following  words,  which  were  underscored  as 
indicated:  'Northrup,  King  <£  Co.  do  not 
give,  and  their  agents  are  forbidden  to  give, 
any  warranty,  express  or  implied,  as  to  de- 
scription, quality,  productiveness,  or  any  oth- 
er matter  of  any  seeds,  bulbs  or  plants  they 
send  out,  and  will  not  be  in  any  way  responsi- 
ble for  the  crop.  If  the  purchaser  does  not 
accept  the  goods  on  these  terms,  they  are  at 
once  to  be  returned  and  money  paid  for  same 
will  be  promptly  refunded.'  The  goods  were 
shipped  on  April  8th  and  were  followed  by  an 
invoice  two  days  later.  There  was  printed 
near  the  head  of  the  invoice  a  statement  like 
that  contained  in  the  catalogue  to  the  effect 
that  the  goods  were  sold  without  warranty. 
In  reference  to  this  invoice  the  respondent 
claims  that  it  was  not  received  until  after  the 
seed  had  actually  been  delivered  to  the  plain- 
tiff. There  is  some  testimony  given  by  Mor- 
ton to  the  effect  that  the  invoice  was  not 
received  until  the  day  after  the  seed  was  de- 
livered and  some  testimony  which  would 
indicate  that  the  seed  had  not  been  delivered 
when  the  invoice  came.  We  accept  the  state- 
ment that  there  had  been  an  actual  delivery 
before  receipt  of  the  invoice.  But  what  of 
it?  It  is  not  claimed  that  any  use  had  been 
made  of  the  seed  in  the  meantime.  The 
relation  of  principal  and  agent  existed  be- 
tween the  plaintiff  and  Morton.  The  latter 
could  communicate  with  the  former  by  tele- 
phone ;  at  least  he  testified  that  he  telephoned 
plaintiff  when  the  seed  arrived.  The  invoice 
was  retained  without  objection;  so  was  the 
seed,  and  the  seed  was  thereafter  paid  for 
in  the  usual  course  of  business.  Morton  tes- 
tified that  he  did  not  read  or  pay  any  atten- 
tion to  any  of  these  non warranty  provisions. 
If  Morton  had  observed  the  conditions  print- 
ed on  the  invoice  it  would  certainly  have 
been  his  duty  to  inform  his  principal  of  them. 
The  defendant  having  the  right  to  sell  with- 
out warrantv,  it  seems  clear  that  it  did  all 
that  could  in  reason  be  required  of  it  to  ad- 
vise the  purchaser  of  the  condition  upon 
which  the  seed  was  sold.  Of  course  it  is  easy 
to  imagine  other  things  which  it  might  have 
done  which  would  be  better  calculated  to  give 


notice,  but  if  those  things  had  been  done  and 
had  proved  inefficacious,  still  ot^er  things 
might  be  suggested  which  would  surely  ac- 
quaint Morton  with  the  conditions  of  sale. 
The  business  was  transacted  by  mail.  Where 
the  book  from  which  the  order  was  given, 
the  shipping  tag,  and  the  invoice,  all  stated 
Hhese  conditions,  it  would  seem  to  be  unrea- 
sonable to  hold  that  any  blame  attached  to 
the  defendant  if  Morton  failed  to  observe  all 
of  these  things.  The  evidence  is  quite  con- 
vincing to  show  that  there  was  a  disclaimer 
of  warranty  printed  on  the  bag  containing  the 
tobacco  seed  also  but  there  was  a  sufficient 
conflict  in  the  evidence  on  this  point  to  make 
the  question  one  for  the  jury,  and  it  found 
that  there  was  none." 

But  in  Seattle  Seed  Co.  v.  Fujimori,  79 
Wash.  123,  139  Pac.  866,  it  was  said:  "There 
is,  also,  in  this  record,  evidence  that  a  gen- 
eral custom  prevails  in  the  seed  trade  of  mak- 
ing all  sales  subject  to  the  conditions  named 
on  the  printed  slips.  This  coupled  with  the 
evidence  that  the  printed  slips  were  placed  in 
each  bag  of  seed,  is  sufficient  to  support  the 
finding  that  the  sale  was  made  without  war- 
ranty or  condition,  and  warranty  or  condition 
that  the  seed  was  true  to  name  could  not  be 
inferred.  Blizzard  v.  Growers'  Canning  Co. 
152  la.  257,  132  N.  W.  66;  Leonard  Seed  Co. 
V.  Crary  Canning  Co.  147  Wis.  166,  132  N.'W. 
902,  Ann.  Cas.  1912D  1077,  37  L.R.A.(K.S.) 
79.  In  each  of  these  cases,  as  in  the  one 
before  us,  there  was  no  evidence  that  the 
purchaser  read  the  printed  matter  denying 
any  express  or  implied  warranty  similar  to 
the  language  on  the  printed  slips  in  this 
case,  but  the  court  in  each  instance  held  the 
purchaser  was  bound." 

Remedies  of  Buyer  en  Breach, 

In  an  action  for  the  balance  of  the  pur- 
chase price  of  onion  sets  it  has  been  held 
that  the  buyer  on  discovering  the  bad  condi- 
tion of  the  sets  had  the  right  to  rescind  the 
sale  within  a  reasonable  time,  or  to  return 
them  and  avail  himself  of  the  damages  he  had 
suffered,  either  by  bringing  his  cross  action 
for  the  breach  of  warranty  oi*  by  proving 
their  real  value  in  abatement  of  a  recovery 
of  the  price.  Frith  v.  Hollan,  133  Ala.  583, 
32  So.  494,  91  Am.  St.  Rep.  54. 

A  statement  in  a  contract  for  the  sale  of 
seed,  if  intended  to  be  part  of  the  contract, 
is  a  condition,  on  the  failure  of  which  the 
purchaser  may  repudiate  the  contract;  or  if 
a  rescission  has  become  impossible  it  may  be 
treated  as  a  warranty,  for  a  breach  of  which 
an  action  for  damages  will  lie.  Wolcott  v. 
Mount,  36  N.  J.  L.  262,  13  Am.  Rep.  438. 
Where  a  buyer  agrees  to  pay  for  seed  imme- 
diately on  the  receipt  thereof  and  on  ascer- 
taining that  it  is  vital  and  fit  for  seed  pur- 


MXEHAN  ▼.  IlfGALLS. 

91  Wash.  86. 


83 


pofleB,  lie  cannot  arbitrarily  reject  the  seed, 
if  it  is  clean  and  vital,  merely  because  the 
contract  provides  that  the  seed  shall  be 
satisfactory  to  the  buyer.  Ferry  v.  Ballinger, 
8  Kan.  App.  756,  60  Pac.  824. 

If  the  quality  of  the  seed  purchased  is  not 
as  required  by  the  contract  of  sale  the  buyer 
may  refuse  to  receive  the  seed.  Gloster  Oil 
Works  V.  Buckeye  Cotton  Oil  Go.  87  Miss. 
618,  40  So.  225. 

Where  a  purchaser  of  fteed  com  who  has 
paid  for  the  seed  in  advance  seeks  to  rescind 
the  contract  because  of  the  breach  of  an 
express  warranty  as  to  the  quality  of  the  seed, 
he  must,  before  he  can  recover  back  the  pur- 
chase price,  prove  a  breach  of  the  warranty. 
Totten  V.  Stevenson,  29  S.  D.  71,  135  N.  W. 
715. 

'Damages  for  Breach. 

Failube  of  Crop. 

It  is  held  generally  that  where  there  is  a 

breach  of  warranty  in  the  sale  of  seed  the 

measure  of  damages  is  the  difference  between 

the  value  of  the  crop  raised  and  the  value  of 

the  crop  which  would  have  been  raised  on 

the  same  land  if  the  seed  had  been  of  the  kind 

represented.     Wagstaff  v.    Shorthorn    Dairy 

Co.  1  Cab.  &  El.  (Eng.)  324;  Page  v.  Pavey, 

8  C.  &  P.  769^  34  E.  C.  L.  628;  Randall  v. 

Ptaper,   El.   Bl.  &  El.   84,   96  E.   C.   L.   84; 

HcMullen  v.  Free,  13  Ont.  57;   Crutcher  v. 

Elliott,    13    Ky.    L.    Rep.     (Abstract)     592; 

Graf  ton-Stamps  Drug  Co.  y.  Williams,   105 

}kfiss.  296,  62  So.  273;  Oliver  v.  Hawley,  6 

Xeb.  439;    Wolcott  v.  Mount,   36  N.   J.  L. 

262,  13  Am.  Rep.  438;  Wolcott  v.  Mount,  38 

N.   J.  L.  496,  20  Am.  Rep.  426;    Schutt  v. 

Baker,  9  Hun  (N.  Y.)  666;  Gubner  v.  Vick, 

42  Hun  657,  6  N.  Y.  St.  Rep.  4;   White  v. 

Miller,  71  N.  Y.  118,  27  Am.  Rep.  13;  White 

V.   Miller,  78  N.  Y.  393,  34  Am.  Rep.  544; 

Landreth  v.  Wyckoff,  67  App.  Div.  146,  73 

X.  Y.  S.  388;  Depew  v.  Peck  Hardware  Co. 

121   App.  Div.  28,  106  N.  Y.  S.  890;   Ford 

V.  Farmers*  Exch.  186  Tenn.  287,  189  8.  W. 

368,  L.R.A.1917B  1106;  Fuhrman  v.  Interior 

Warehouse  Co.  64  Wash.  159,  116  Pac.  666, 

37   L.R.A.  (N.S.)    89.     See  also  Crutcher  v. 

Elliott,    13   Ky.    L.    Rep.     (Abstract)    592; 

Van  Wyck  v.  Allen,  69  N.  Y.  61,  25  Am.  Rep. 

136:  Fuhrman  v.  Interior  Warehouse  Co.  64 

Wash.   159,   116   Pac.   666,   37   L.R.A.(X.S.) 

8«;     Stewart    v.    Sculthorp,    25    Ont.    544. 

Compare  Hurley  v.  Buchi,   10  Lea    (Tenn.) 

346 ;  Backbee  v.  P.  Hohenadel  Jr.  Co.  reported 

in  full  post,  this  volume,  at  page  88;  Van 

Wyck  V.  Allen,  6  Daly  (N.  Y.)  376. 

The  court  in  Wolcott  v.  Mount,  86  N.  J.  L. 
262,  13  Am.  Rep.  438,  stated  the  reason  for 
the  rule  as  follows:  "The  cardinal  principle 
in  relation  to  the  damages  to  be  compensated 


for  on  the  breach  of  a  contract  that  the  plain- 
tiff must  establish  the  quantum  of  his  loss, 
by  evidence  from  which  the  jury  will  be  able 
to  estimate  the  extent  of  his  injury,  will 
exclude  all  such  elements  of  injury  as  are 
incapable  of  being  ascertained  by  the  usual 
rules  of  evidence  to  a  reasonable  degree  of 
certainty.  For  instance,  profits  expected  to 
be  made  from  a  whaling  voyage,  the  gains 
from  which  depend  in  a  great  measure  upon 
chance,  are  too  purely  conjectural  to  be  capa- 
ble of  entering  into  compensation  for  the 
nonperformance  of  a  contract,  by  reason  of 
which  the  venture  was  defeated.  For  a  simi- 
lar reason,  the  loss  of  the  value  of  a  crop  for 
which  the  seed  had  not  been  sown,  the  yield 
from  which  if  planted  would  depend  upon  the 
contingencies  of  weather  and  season,  would 
be  excluded  as  incapable  of  estimation,  with 
that  degree  of  certainty  which  the  law  ex- 
acts in  the  proof  of  damages.  But  if  the  ves- 
sel is  under  charter,  or  engaged  in  a  trade, 
the  earnings  of  which  can  be  ascertained  by 
reference  to  the  usual  schedule  of  freights 
in  the  market,  or  if  a  crop  has  been  sowed  on 
the  ground  prepared  for  cultivation,  and  the 
plaintiff's  complaint  is,  that  because  of  the 
inferior  quality  of  the  seed,  a  crop  of  less 
value  is  produced,  by  these  circumstances  the 
means  would  be  furnished  to  enable  the  jury 
to  make  a  proper  estimation  of  the  injury 
resulting  from  the  loss  of  profits  of  this 
character.  In  this  case  the  defendants  had 
express  notice  of  the  intended  use  of  the 
seed.  Indeed,  the  fact  of  the  sale  of  seeds  by 
a  dealer,  keeping  them  for  sale  for  gardening 
purposes,  to  a  purchaser  engaged  in  that 
business,  would  of  itself  imply  knowledge  of 
the  use  which  was  intended,  sufiicient  to- 
amount  to  notice.  The  ground  was  prepared 
and  sowed,  and  a  crop  produced.  The  uncer* 
tainty  of  the  quantity  of  the  crop,  dependent 
upon  the  condition  of  weather  and  season,, 
was  removed  by  the  yield  of  the  ground  under 
the  precise  circumstances  to  which  the  seed 
ordered  would  have  been  exposed.  The  differ* 
ence  between  the  market  value  of  the  crop 
raised,  and  the  same  crop  from  the  seed 
ordered,  would  be  the  correct  criterion  of  tho 
extent  of  the  loss.  Compensation  on  that 
basis  may  be  recovered  in  damages  for  the 
injury  sustained  as  the  natural  consequence 
of  the  breach  of  the  contract.  Randall  v.  Ra* 
per.  El.  Bl.  &  El.  84  [96  E.  C.  L.  84] ;  Love- 
grove  v.  Fisher,  2  F.  &  F.  (Eng.)  128." 

In  Schutt  v.  Baker,  9  Hun  (N.  Y.)  656, 
it  appeared  that  the  defendant  sold  to  the 
plaintiff  a  quantity  of  hop  roots  with  the 
knowledge  that  the  plaintiff  was  purchasing 
them  for  cultivation,  warranting  them  to  be 
female  or  production  roots.  A  large  number 
of  them  proved  to  be  male  or  unproductive 
roots.  On  the  question  of  the  measure  of 
damages  the  court  held  that  the  plaintiff  was 
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entitled  to  recover  all  the  damages  sustained 
by  him  including  the  difference  between  the 
value  of  the  crop  actually  raised  and  that 
of  the  crop  that  would  have  been  raised  had 
all  the  roots  been  female  or  productive  ones. 
The  general  rule  has  been  held  to  apply  to 
a  case  where  the  seed  was  to  be  furnished 
by  th<)  lessor  of  farming  land  w^ho  agreed 
that  if  the  seed  should  prove  defective  he 
would  assume  the  whole  risk  of  a  failure  of 
the  crop.  Flick  v.  Wetherbee,  20  Wis.  392. 
Speculative  damages-  in  an  action  for  a 
breach  of  a  warrantv  in  a  sale  of  seed  have 
been  held  not  to  be  recoverable  where  the 
plaintiflt  purchased  potatoes  from  the  de- 
fendant which  were  represented  as  "early 
rose"  when  in  fact  they  were  a  later  and 
different  kind.  Hurley  v.  Buchi,  10  Lea 
(Tenn.)    346. 

In  Passinger  v.  Thorburn,  34  N.  Y.  634,  90 
Am.  Dec.  753,  the  measure  of  damages  was 
held  to  be  the  value  of  a  crop  of  the  seed 
as  represented  such  as  would  ordinarily  have 
grown  that  year,  minus  the  expense  of  rais- 
ing the  crop  as  well  as  tht^  value  of  the 
crop  actually  raised  therefrom.  See  to  the 
same  effect  Dunn  v.  Bushnell,  63  Xeb.  568, 
88  X.  W.  693,  93  Am.  St.  Rep.  474. 

But  it  has  been  held  in  an  action  to  re- 
cover damages  for  a  breach  of  warranty  in  a 
sale  of  seed,  that  in  measuring  the  damages 
the  cost  of  producing  the  crop  would  not  be 
deducted  from  the  value  of  the  crop  raised. 
Van  Wyck  v.  Allen,  69  N.  Y.  61,  25  Am.  Rep. 
136,  di'Stinffmahing  Passinger  v.  Thorburn,  34 
K  Y.  634,  90  Am.  Dec.  753. 

If  the  purchaser  of  the  seed  discovers  that 
it  is  of  a  quality  inferior  to  that  warranted 
he  may  recover  as  damages  the  difference  be- 
tween the  purchase  price  of  the  seed  as  war- 
ranted and  the  market  price  of  the  seed  which 
he  actually  receives.  Dunn  v.  Bushnell,  63 
Neb.  668,  88  N.  W.  693,  93  Am.  St.  Rep.  474. 
In  a  case  wherein  it  appeared  that  seed 
received  by  the  purchaser  produced  a  crop 
of  cucumbers  of  inferior  quality,  and  ofjcss 
value  than  would  have  been  produced  had 
the  warranty  been  complied  with,  it  was 
held  that  the  measure  of  damages  was  the 
difference  between  the  market  value  of  the 
crop  raised  and  the  crop  that  would  have 
been  raised  had  the  seed  been  as  ordered;  and 
hence  that  a  claim  by  the  purchaser  for  the 
value  of  the  seed,  the  expense  of  planting, 
and  the  rental  value  of  the  land  was  practi- 
cally less  than  he  was  entitled  to  recover. 
Vaughan's  Seed  Store  v.  Stringfellow,  66  Fla. 
708,  48  So.  410. 

In  a  few  jurisdictionH  however  the  courts 
refuse  to  allow  the  value  of  the  expected 
crop  to  be  taken  into  consideration  and  hold 
that  the  damagci*  recoverable  include  only  the 
cost  of  the  seed,  the  expense  of  planting  and 
cultivation,  and  the  rental  value  of  the  land. 


Ferris  v.  Gomstock,  33  Conn.  513;  Vaughan's 
Seed  Store  v.  Stringfellow,  56  Fla.  708,  48  So. 
410;  Shaw  v.  Smith,  45  Kan.  334,  25  Pac.  886, 
11  L.R.A.  681;  Reiger  v.  Worth,  127  N.  C. 
230,  37  S.  E.  217,  80  Am.  St.  Rep.  798,  62 
L.R.A.  362;  Totten  v.  Stevenson,  29  S.  D. 
71,  135  X.  W.  715;  American  Waiehouse  Co. 
V.  Ray    (Tex.)    150  S.  \V.  763. 

The  court  in  Vaughan's  Seed  Store  v. 
Stringfellow,  56  Fla.  708,  48  So.  410,  stated 
the  rule  thus :  '*\^^here  the  seeds  bought  prove 
to  be  worthless,  however,  that  is  where  they 
wholly  fail  to  germinate  or  grow  after  having 
been  planted,  and  no  crop  results  from  the 
wrong  seeds,  the  evidence  of  the  probable 
produce  of  the  right  seeds  in  the  land  and  the 
year  in  question  would  be  lacking;  and  the 
rule  that  the  plaintiff  must  establish  the 
quantum  of  his  loss,  by  evidence  from  which 
the  jury  will  be  able  to  estimate  the  extent 
of  his  injury,  will  exclude  all  such  elements 
of  injury  as  are  incapable  of  being  ascertained 
by  the  usual  rules  of  evidence  to  a  reasonable 
degree  of  certainty.  In  such  a  case,  therefore, 
the  only  damages  recoverable  are  the  price 
paid  for  the  seed,  the  expenses  in  preparing 
the  soil  for  the  seed  and  for  planting  the 
same,  together  with  the  loss  sustained  from 
having  his  land  lie  idle  for  the  year,  or  for 
such  time  as  the  use  of  it  was  lost." 

In  Butler  v.  Moore,  68  Ga.  780,  45  Am.  Rep. 
608,  it  appeared  that  the  plaintiff  purchased 
of  the  defendant  a  certain  German  millet 
seed.  The  defendant  warranted  that  the  seed 
was  good  and  that  it  would  germinate  and 
grow,  but  the  seed  wholly  failed  to  do  ao. 
In  an  action  for  the  damage  sustained  by  the 
breach  of  warranty,  the  court  held  that  the 
loss  of  prospective  profits  on  the  land  planted 
with  the  seed  could  not  form  a  part  of  the 
damages;  but  that  the  plaintiff  might  recover 
for  the  purchase  money  of  the  seed  with  inter- 
est and  expenses,  such  as  the  cost  of  hauling 
of  the  seed  and  other  necessary  expenses  in- 
curred after  the  contract  was  entered  into. 
The  court  said:  "We  are  well  aware  that  a 
different  rule,  as  to  the  measure  of  recovery, 
prevails  in  many  of  the  other  states  of  the 
Union,  as  was  so  ably  and  earnestly  pressed 
upon  this  court  by  the  counsel  for  plaintiff  in 
error.  It  was  insisted  that  the  great  public 
policy  that  should  control  an  agricultural 
state  should  not  lag  behind  her  sister 
states,  who  have  recognised  a  more  liberal 
rule  in  favor  of  those  engaged  in  cultivating 
the  soil;  and  that  such  is  the  policy  of  many 
of  the  states  is  made  manifest  in  the  au- 
thorities produced  and  relied  upon  by  coun* 
sel  for  plaintiff  in  error.  71  X.  Y.  il8  (27 
Am.  Dec.  19)  ;  36  X.  J.  262;  34  X.  Y.  634; 
13  How.  344;  19  Johns.  331;  35  Barb.  17;  8 
Taunt.  635;  34  E.  C.  L.  628.  It  is  insisted 
the  states  announcing  the  rule  contended  for 
are  each  commercial  states,  with  the  national 
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bias  of  the  courts  in  favor  of  the  salesman 
as  against  the  farmer,  and  so  mueh  stronger 
the  necessity  and  reason  for  the  same  to  be 
recognized  by  an  agricultural  state  like  our 
own.  This  is  an  argument  that  might  be  well 
addressed  to  the  lawmaking  power,  and  not 
to  this  court,  in  view  of  the  unbroken  line 
of  decisions  made  on  this  question." 

In  an  action  for  breach  of  warranty  on  the 
sale  of  seed,  an  allowance  by  a  referee  of  in- 
terest on  the  damages  from  the  time  the 
crop  would  have  been  harvested  and  sold  has 
been  held  to  be  erroneous  since  the  demand 
was  unliquidated,  and  the  amount  could  not 
be  determined  by  computation  simply  or  by 
a  reference  to  the  market  values.  White  v. 
Miller,  71  N.  Y.  118,  27  Am.  Rep.  13. 

It  has  been  held,  however,  that  in  an  action 
for  a  breach  of  warranty  on  a  sale  of  onion 
seed  which  failed  to  germinate,  the  plaintiff 
was  entitled  to  recover  as  damages  the 
amount  paid  for  the  seed,  the  value  of  his 
labor  in  preparing  the  ground  for  the  seed, 
and  interest  on  the  several  amounts.  Ferris 
v.  Comstock,  33  Conn.  513. 

Commenting  on  the  rule  governing  the 
measure  of  damages  in  an  action  for  a  breach 
of  warranty  of  the  fitness  of  seed  for  planting, 
the  court  in  Butler  v.  Moore,  68  Ga.  780,  45 
Am.  Rep.  508,  said:  'It  is  merely  a  suit  on 
the  warranty  of  the  merchantable  quality  of 
the  goods,  which  the  law  imposes,  or  on  the 
express  warranty  of  the  fitness  of  the  seed  for 
planting,  as  alleged  by  the  plaintiff,  and  in 
such  a  suit  we  are  constrained  to  hold,  in 
conformity  with  the  repeated  rulings  of  this 
court,  as  referred  to,  that  if  the  seed 'were 
worthless,  the  measure  of  damages  would 
be  the  purchase  money  with  interest  and  any 
expenses  incurred  in  complying  with  the  con- 
tract after  the  same  was  entered  into,  such 
as  the  hauling  of  the  seed,  preparing  the 
lands  for  planting,  sowing  and  rolling  said 
seed,  and  such  other  necessary  expense  in- 
curred after  the  entering  into  said  contract." 

Seed  Not  True  to  Kahb. 

"Where  seed  is  not  of  the  kind  or  variety 
which  the  seller  warranted  it  to  be  the  buyer 
is  entitled  to  recover  the  difference  between 
the  crop  actually  raised  and  that  which  would 
haTe  been  produced  by  seed  of  the  variety 
ordered.  Moody  v.  Peirano  (Cal.)  84  Pac. 
783;  AmericuB  Grocery  Co.  v.  Brackett,  119 
Ga.  489,  46  S.  £.  657;  Edgar  v.  Joseph  Breck, 
etc.  Corp.  172  Mass.  581,  62  N.  E.  1083; 
Grafton-Stamps  Drug  Co.  v.  Williams,  106 
Miss.  296,  62  So.  273;  Cline  v.  Mock,  150 
Mo.  App.  431,  131  8.  W.  710;  Dunn  v.  Bush- 
nell,  63  Neb.  568,  88  N.  W.  693,  93  Am.  St. 
Rep.  474;  Wolcott  v.  Mount,  38  N.  J.  L.  496, 
20  Am.  Rep.  425,  affirming  36  IST.  J.  L.  262,  13 
Am.  Rep.  438 ;  White  v.  Miller,  78  N.  Y.  393, 


34  Am.  Rep.  644;  Landreth  v.  Wyckoff,  67 
App.  Div.  146,  73  N.  Y.  8.  388;  Depew  v. 
Peck  Hardware  Co.  121  App.  Div.  28,  105  N. 
Y.  S.  390;  Ford  v.  Farmers'  Exchange,  136 
Tenn.  287,  189  S.  W.  368,  L.R.A.1917B 
1106;  American  Warehouse  Co.  v.  Ray 
(Tex.)  150  S.  W.  763;  Fuhrman  v.  Interior 
Warehouse  Co.  64  Wash.  159,  116  Pac.  666, 
37  L.R.A.(N.S.)  89;  Buckbee  v.  P.  Hohen- 
adel,  Jr.  Co.  reported  in  full,  post,  this  vol- 
ume, at  page  88. 

In  Randall  v.  Raper,  El.  Bl.  &  £1.  84,  96 
E.  C.  L.  84,  Earl,  J.,  said:  *'The  question  is, 
what  amount  of  damages  is  to  be  given  for 
the  breach  of  this  warranty.  The  warranty  is, 
that  the  barley  sold  should  be  chevalier  bar- 
ley. The  natural  consequence  of  the  breach 
of  such  a  warranty  is  that,  the  barley  which 
has  been  delivered  having  been  sown  and  not 
being  chevalier  barley,  an  inferior  crop  has 
been  produced.  This  damage  naturally  re- 
sults from  the  breach  of  the  warranty:  and 
the  ordinary  measure  of  it  would  be  the  dif- 
ference in  value  between  the  inferior  crop 
produced  and  that  which  would  have  been 
produced  from  chevalier  barley:  that  is  not 
inconsistent  with  Hadley  v.  Baxendale,  9 
Exch.  341." 

In  Wolcott  V.  Mount,  38  N.  J.  L.  496,  20 
Am.  Rep.  426,  affirming  36  N.  J.  L.  262,  13 
Am.  Rep.  438,  in  answer  to  the  contention 
that  the  measure  of  damages  as  stated  in- 
cluded an  allowance  for  speculative  or  con- 
jectural profits,  the  court  said:  "The  seller 
in  this  case  asserted,  at  the  time  of  the  sale, 
that  the  seed  was  of  the  species  which  the 
vendee  was  in  search  of.  When  he  made  this 
express  assertion,  he  was  aware  that  the  ven- 
dee could  have  no  opinion  for  himself  on 
the  subject,  for  the  case  states  that  the  seed 
could  not  be  distinguished  by  sight  or  touch. 
The  vendee  also  knew  that  the  vendor  could 
not  be  stating  the  result  of  his  own  observa- 
tion. The  facts  do  not  admit  of  the  impera- 
tive inference  that  the  assertion  of  the  ven- 
dor was  mere  commendation  of  his  goods,  or 
even  that  it  was  the  utterance  of  his  view  as 
an  expert.  If  the  seller  had  stated  the  exact 
truth,  he  would  have  said  that  he  had 
bought  the  seed  as  seed  of  the  specified  kind, 
but  that  he  did  not  know  whether  it  was  so 
or  not.  Instead  of  doing  this,  he  made  the 
positive  assertion  in  question.  From  such  an 
assertion,  under  the  circumstances  in  evi- 
dence, I  think  the  court,  although  it  was  not 
bound  so  to  do,  had  the  right  to  infer  that 
there  was  a  warranty." 

In  Passinger  v.  Thorburn,  34  N.  Y.  634,  90 
Am.  Dec.  753,  the  court  said:  "In  the  present 
case  it  cannot  be  doubted,  that  the  damages 
which  this  plaintiff  has  sustained  are  such  as 
arise  naturally  from  the  breach  of  the  de- 
fendant's warranty.  His  engagement  was, 
that  the  seed  he  sold  was  Bristol  cabbage 
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seed,  and  would  produce  Bristol  cabbages.  It 
may,  therefore,  have  been  reasonably  sup- 
posed to  have  been  in  the  contemplation  of 
the  parties,  that  if  the  seed  was  not  Bristol 
cabbage  seed,  aikd  would  not  consequently 
produce  Bristol  cabbages,  that  damage  would 
necessarily  accrue  to  the  plaintiff,  and  would 
be  a  natural  consequence  of  snch  breach.'^ 
In  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13,  it  was  said:  ''The  character  of  tlie 
season,  whether  favorable  or  unfavorable  for 
production;  the  manner  in  which  the  plants 
set  were  cultivated;  the  condition  of  the 
ground;  the  results  observed  in  the  same  vi- 
cinity where  cabbages  were  planted,  under 
similar  circumstances;  the  market  value  of 
Bristol  cabbages  when  the  crop  matured;  the 
value  of  the  crop  raised  from  the  defective 
seed;  these,  and  other  circumstances,  may  be 
shown  to  aid  the  jury,  and  from  which  they 
can  ascertain  approximately  the  extent  of 
the  damages  resulting  from  the  loss  of  a 
crop  of  a  particular  kind." 

Noxious  Seed. 

Where  by  the  admixture  of  noxious  seed 
injury  results  to  the  soil  the  buyer  is  en- 
titled to  recover  therefor  in  addition  to  the 
loss  of  his  crop.  Depew  v.  Peck  Hardware 
Co.  121  App.  Div.  28,  105  N.  Y.  8.  390;  Mc- 
Mullen  V.  Free,  13  Ont.  57;  Carlstadt  De- 
velopment Co.  v.  Alberta  Pac.  Elevator  Co. 
4  Alberta  L.  Rep.  366.  In  McMuUen  y.  Free, 
supra,  it  was  said:  "In  the  present  case  it 
is  competent  for  the  plaintiff  to  prove  that 
the  natural  and  normal  result  of  sowing  the 
unclean  seed  bought  from  the  defendant  as 
good  and  proper  seed,  was  to  introduce  upon 
his  land  such  an  injurious  and  irradicable 
root  as  to  affect  the  land  more  or  less  per- 
manently, and  for  that  he  is  entitled  to  such 
substantial  damages  as  the  jury  may  find. 
This  element  of  damages  is  not  speculative, 
or  too  remote  to  be  disregarded,  but  would 
flow  in  the  ordinary  course  of  things  from  the 
act  of  the  defendant,  dealing  as  he  is  said 
to  have  done  with  the  plaintiff.  There  should 
be  a  new  trial,  reserving  the  costs  as  usual." 
But  in  Oliver  v.  Hawley,  5  Neb.  439,  it  was 
held  that  if  the  buyer  knows  before  sewing 
seed  that  there  is  an  admixture  of  noxious 
seed  he  cannot  recover  for  consequential  dam- 
ages. 

Concerning  the  duty  of  the  buyer  to  mini- 
mize the  damage  it  was  said  in  Fox  v.  Ever- 
son,  27  Hun  (N.  Y.)  355:  "If,  after  the  plain- 
tiff had  discovered  that  plantain  was  growing 
upon  his  farm,  he  could,  by  reasonable 
means,  have  rooted  it  out,  and  prevented  its 
further  growth,  it  was  his  duty  to  have  done 
so.  He  would  not  be  justified  in  lying  idle 
and  permitting  the  noxious  weed  to  seed  and 
spread  over  his  entire  farm,  and  thus  en- 


hance his  damages.  He  is  only  entitled  to 
recover  such  damages  as  he  has  actually 
sustained,  and  that  necessarily  would  be  ex- 
pected to  follow  from  the  sale  of  the  impure 
seed.'' 

A  tenant  cannot  claim  for  permanent 
damage  to  the  soil  by  noxious  seeds.  Vannoy 
V.  Givens,  23  N.  J.  L.  201. 

Pleading. 

Allegations  in  a  complaint  that  the  de- 
fendant sold  to  the  plaintiff  wheat  for  spring 
seeding  and  warranted  it  to  be  spring  wheat, 
that  the  plaintiff  sowed  it  and  tended  it 
properly,  but  no  crop  was  produced  because  it 
was  fall  wheat  and  therefore  worthless  to  the 
plaintiff,  that  the  plaintiff  could  not  ascer- 
tain that  it  was  not  spring  wheat  as  war- 
ranted, and  that  the  defendant  knew  or 
could  with  reasonable  diligence  have  ascer- 
tained that  it  was  not  spring  wheat,  have 
been  held  to  be  sufiicient  to  charge  a  breach 
of  warranty  of  the  kind  and  quality  of  seed 
sold.  Keeler  v.  Green,  51  M(Mit.  42,  149  Pac. 
286. 

In  an  action  for  damages  for  a  breach  of 
warranty  of  seed  an  allegation  by  the  plain- 
tiff that  the  defendant  warranted  the  wheat 
to  be  "white  Australian"  wheat  and  that  it 
produced  a  crop  of  hay  inferior  to  that  which 
would  have  been  grown  had  said  seed  wheat 
been  of  the  variety  mentioned,  has  been  held 
to  be  sufficient  on  demurrer.  Moody  v.  Peir- 
ano    (Cal.)    84   Pac.   783. 

In  an  action  for  a  breach  of  warranty  in 
a  sale  of  western  German  millet  seed,  two 
paragraphs  in  a  complaint,  one  counting  on 
a  breach  of  express  warranty  as  to  the  va- 
riety and  the  other  on  a  breach  of  implied 
warranty  as  to  the  quality  of  the  variety, 
have  been  held  not  to  be  inconsistent.  Gard- 
ner V.  Winter,  117  Ky.  382,  78  S.  W.  143,  63 
L.RA.  647,  25  Ky.  L.  Rep.  1472. 

In  Fanning  v.  International  Seed  Co.  89 
Hun  146,  35  N.  Y.  S.  10,  it  was  held  that  a 
complaint  for  a  breach  of  contract  of  sale 
alleging  that  the  defendant  sold  potatoes 
representing  that  they  were  a  new  variety, 
enormous  bearers,  etc.,  was  insufficient  to 
show  that  the  potatoes  were  warranted  to  be 
a  new  variety.  The  court  said:  "The  alle- 
gation in  the  complaint  might  be  true,  but 
plaintiff  would  not  have  been  deceived.  It  is 
true  that  proof  upon  a  trial  that  a  vendor 
represented  goods  to  be  of  a  particular  kind 
or  quality,  may  often  times  enable  a  jury  to 
see  that  the  transaction  was  understood  by 
the  parties  to  be  a  warranty  or  a  contract 
to  deliver  goods  of  a  specified  kind  or  qual- 
ity, and  render  a  verdict  accordingly.  But  a 
representation  is  not  necessarily,  perhaps  not 
usually,  a  warranty.  Caveat  emptor  is  the 
general  rule." 


Evidence. 


It  has  been  held  that  where  a  purchaser 
daims  that  seed  corn  sold  to  him  by  the 
defendant  was  unfit  in  germinating  quality, 
evidence  as  to  the  poor  grade  of  corn  raised 
that  year  was  properly  excluded  as  immate- 
rial. Totten  T.  Stevenson,  29  S.  D.  71,  135 
N.  W.  715,  wherein  the  court  said:  *'We  are 
also  of  the  opinion  that  there  could  be  no 
prejudicial  error,  based  on  the  rejection  of 
this  testimony,  because  it  was  wholly  imma- 
terial for  any  purpose.  That  corn  raised  dur- 
ing the  year  1909  was  generally  poor  and  of 
a  low  grade  was  wholly  immaterial  to  the 
issues.  The  subject  of  the  sale  was  the  par- 
ticular com  of  defendant;  and  what  other 
com,  raised  by  some  other  person,  or  in  some 
other  year,  was  generally,  as  to  soundness 
and  grade,  could  have  no  possible  bearing 
upon  the  quality  of  defendant's  corn,  agreed 
to  be  sold  to  plaintiff.  It  is  a  matter  of 
common  knowledge  that  corn  may  generally 
be  very  poor  and  of  low  grade  any  year,  and 
still  some  persons  may  have  and  raise  corn 
of  the  very  best  quality." 

In  an  action  for  a  breach  of  warranty  on 
the  sale  of  seed,  declarations  of  the  defend- 
ant's agent  made  eight  months  after  the  sale, 
and  not  connected  with  any  business  then 
being  transacted,  to  the  effect  that  the  seed 
was  defective  and  not  genuine,  due  to  im- 
proper cultivation,  was  held  to  be  inadmissi- 
ble. Wliite  V.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13,  wherein  the  court  said;  'The  gen- 
eral rule  is,  that  what  one  person  says,  out  of 
court,  is  not  admissible  to  charge  or  bind 
another.  The  exception  is  in  cases  of  agency ; 
and  in  case  of  agency,  the  declarations  of  the 
agent  are  not  competent  to  charge  the  prin- 
ciple, upon  proof  merely  that  the  relation  of 
principle  and  agent  existed  when  the  declara- 
tions were  made.  It  must  further  appear 
that  the  agent,  at  the  time  the  declarations 
were  made,  was  engaged  in  executing  the  au- 
thority conferred  upon  him,  and  that  the 
declarations  related  to,  and  were  connected 
with,  the  business  then  depending,  so  that 
they  constituted  a  part  of  res  gestae." 

In  an  action  for  the  breach  of  an  alleged 
warranty  that  certain  broom  com  seed  was 
of  the  quality  known  as  "Tennessee  ever- 
green," evidence  of  statements  or  representa- 
tions made  by  the  defendant  to  a  third  person 
concerning  the  seed  was  held  to  be  admissi- 
ble. Phillips  V.  Vermillion,  91  111.  App.  133. 
In  that  case  the  court  said:  "Over  the  ob- 
jection of  the  appellants  the  court  admitted 
evidence  of  the  statements  or  representations 
made  by  defendants  to  Shea  concerning  broom 
com  seed  being  Tennessee  evergreen.  This, 
we  think,  was  misleading  and  prejudicial 
error.  It  was  not  pertinent  to  the  issue,  nor 
was  it  claimed  that  the  seed  was  sold  to 
Shea  for  the  particular  kind  of  seed  in  ques- 
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tion,  for  he  purchased  seed  elsewhere;  and 
even  if  the  statement  were  true,  it  would 
prove  nothing  material  affecting  the  al- 
leged contract  of  warranty  with  appellee. 
The  only  inference  that  could  be  drawn  from 
such  evidence  by  the  jury  would  be,  that 
having  made  the  statement  to  Shea,  it  was 
probable  it  was  also  made  to  appellee,  and 
herein  was  the  misleading  quality  of  the 
evidence." 

Where  the  plaintiff  in  an  action  for  breach 
of  warranty  on  the  sale  of  seed  seeks  to  re- 
cover as  damages  only  the  cost  of  preparing 
the  ground  and  sowing  the  seed  and  the 
rental  value  of  the  land,  the  evidence  should 
be  restricted  to  those  amounts,  although  the 
plaintiff  had  he  so  claimed  would  have  been 
entitled  to  the  value  of  the  crop  which  would 
have  been  raised  if  the  seed  had  been  of  the 
kind  represented.  Crutcher  v.  Elliott,  13  Ky. 
L.  Rep.  (Abstract)  692. 

Where  a  florist  sues  a  seed  dealer  for  a 
breach  of  warranty  that  lily  bulbs  sold  by 
the  defendant  to  the  plaintiff  would  grow  a 
certain  kind  of  lily,  evidence  of  the  price 
paid  for  a  quantity  of  lilies  at  a  retail  store 
was  held  to  be  inadmissible  on  the  question 
of  market  value  as  uninstructive  with  regard 
to  growers'  prices.  Edgar  v.  Joseph  Breck, 
etc.  Corp.  172  Mass.  581,  52  N.  E.  1083. 

In  a  suit  for  damages  for  breach  of  war- 
ranty on  the  sale  of  seed,  where  the  question 
was  whether  the  defendant  sold  the  plaintiff 
"white  Australian  wheat,"  the  defendant 
having  testified  that  he  had  sold  a  third  per- 
son the  same  kind  of  wheat  that  he  sold  to 
the  plaintiff,  evidence  by  the  third  person 
that  he  bought  wheat  of  the  defendant  at 
about  the  time  when  the  plaintiff  bought  his 
wheat,  and  that  the  crop  when  grown  proved 
to  be  different  from  "white  Australian 
wheat,"  was  held  to  be  relevant  to  show  that 
the  wheat  sold  to  the  plaintiff  was  not  of 
that  variety.  Moody  v.  Peirano  (Cal.>  84 
Pac.  783.  But  in  that  case  it  was  also  held 
that  the  testimony  of  a  third  person  that  the 
defendant  sold  wheat  to  him  in  the  same  sea- 
son that  the  wheat  was  sold  to  the  plaintiff 
was  inadmissible,  the  court  saying:  "The 
evidence  as  to  representations  and  warranties 
made  to  third  parties  was  clearly  res  inter 
alios  acta.  Such  evidence  did.  not  tend  to 
prove  that  defendant  warranted  the  wheat  he 
sold  to  plaintiff.  The  fact  that  defendant,  in 
answer  to  questions  put  by  plaintiff  in  cross- 
examination  (also  over  defendant's  objec- 
tions), had  testified  that  he  had  not  war- 
ranted the  wheat  sold  to  Main  to  be  white 
Australian,  did  not  make  such  evidence  ad- 
missible. When  a  witness  is  cross-examined 
as  to  collateral  matters  not  testified  to  in 
chief,  the  party  conducting  the  cross-exam- 
ination is  bound  by  the  answers  of  the  wit- 
ness as  to  such  matters,  and  cannot  contra- 
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diet  Buch  answers  by  other  evidence  for  the 
purpose  of  impeaching  the  witness." 

Evidence  that  the  seller  produced  cucum- 
bers from  the  seed  contracted  for,  as  sam- 
ples, and  sent  them  to  the  purchaser  before 
the  delivery  of  the  seed,  has  been  held  to  be 
admissible  to  show  notice  of  the  actual  na- 
ture of  the  seed  to  be  delivered.  Buckbee  v. 
P.  Hohenadel  Jr.  Co.  reported  in  full,  post, 
this  volume,  at  page  88. 

In  Depew  v.  Peck  Hardware  Co.  121  App. 
Div.  28,  105  N.  Y.  S.  390,  ckffirm^  197  N.  Y. 
528,  90  N.  E.  1158,  an  action  for  breach  of 
warranty  on  the  sale  of  seed,  it  was  held  that 
where  the  defendant  waa  allowed  to  give  proof 
that  the  plaintiff's  damage  was  due  to  trefoil 
growing  on  the  roadside  abutting  the  plain- 
tiff's field  and  not  because  trefoil  was  mixed 
in  the  alfalfa  seed  sold  by  the  defendant, 
expert  testimony  as  to  the  amount  of  trefoil 
in  the  seed  was  competent  in  rebuttal. 


BUCKBEE 

V. 

P.  HOHENADEL,  JR.,  COMPANY. 

United  States  Circuit  Court  of  Appeals, 
Seventh  Circuit — January  5,  1915. 

224  Fed.  14. 


Verdicts  —  Birectloii  of  Verdict  —  Ef- 
fect of  Motion  —  Court  Antliorised 
to  Find  Facts. 

In  an  action  for  breach  of  contract  in 
failing  to  furnish  the  variety  of  cucumber 
seed  ordered,  a  request  by  both  parties  for  a 
directed  verdict  at  the  conclusion  of  all  the 
evidence  operates  as  a  request  that  the  court 
find  the  facts,  and  the  facts  as  found  are 
conclusive  upon  the  parties;  the  reviewing 
court  being  limited  to  the  correctness  of  the 
conclusions  of  law  thereon. 

[6  Ann.  Cas.  545;  13  Ann.  Cas.  372;  Ann. 
Cas.  1013C  1342.] 

8an&e. 

That  a  motion  for  a  directed  verdict  oper- 
ates as  a  request  that  the  court  find  the 
facts,  and  is  conclusive  upon  the  parties 
upon  appeal,  does  not  prevent  consideration 
of  the  inadmissibility  of  rejected  evidence,  nor 
waive  exceptions  to  the  rulings  of  law  thereon. 

Sales  —  Seeds  —  Warranty  of  Corre- 
spondence to  Name  or  Variety  —  EH- 
dence  of  Breacli. 

In  an  action  for  breach  of  contract  in  fail- 
ing to  furnish  the  variety  of  cucumber  seed 
purchased,  testimony  by  some  of  plaintiff's 
witnesses  that  they  had  not  known  the  name 
of  the  brand  ordered  to  be  irsed  to  designate 
a  certain  variety  of  seed  does  not  make  plain- 


tififs  evidence  so  uncertain  as  to  render  the 
direction  of  a  verdict  in  his  favor  erroneous, 
where   numerous  witnesses   sustained   plain- 
tiff's contention  as  to  the  designation. 
[See  note  at  end  of  this  case.] 

San&e. 

Wliere  seed  is  sold  to  a  dealer  under  a 
warranty  that  it  is  of  a  special  variety,  and 
the  dealer  in  turn  sends  it  to  a  grower,  the 
warranty  is  carried  forward  to  the  ultimate 
purchaser,  if  it  appears  that  such  under- 
standing was  part  of  the  first  sale,  and  the 
measure  of  damages  for  breach  of  warranty 
is  the  difference  in  market  value  between  the 
crop  produced  and  such  crop  as  the  specified 
variety  of  seed  would  have  produced  under 
like  conditions. 

[See  note  at  end  of  this  case.]  • 


The  purchaser  of  seed  warranted  to  be  of 
a  specified  variety,  and  which  he  resells  to  a 
grower,  may  recover  from  the  dealer  the 
actual  loss  due  to  misrepresentation  as  to 
the  variety  although  he  has  not  liquidated 
his  liability  to  the  subvendee  for  breach  of 
warranty. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  damages  for  failing  to 
deliver  cucumber  *seed  bought  under  a  written 
contract  as  being  ''Improved  Chicago  Pick- 
ling," evidence  that  the  purchaser  was  in- 
formed as  to  the  kind  of  seed  actuallv  fur- 
nished,  that  it  had  been  developed  from  seed 
purchased  from  a  certain  company,  and  that 
he  agreed  tliat  it  should  be  labeled,  "Im- 
proved Chicago  Pickling,"  is  improperly  ex- 
cluded; it  being  in  explanation,  and  not  in 
variation,  of  the  terms  of  the  written  con- 
tract. 

[See  note  at  end  of  this  case.] 


In  an  action  for  damages  for  failing  to 
deliver  "Improved  Chicago  Pickling"  cucum- 
ber seed  under  a  written  contract,  evidence 
that  the  seller  produced  cucumbers  from  the 
seed  contracted  for  as  samples  and  sent  them 
to  the  purchaser  previous  to  the  delivery  is 
admissible  to  show  notice  of  the  actual  na- 
ture of  the  seed  to  be  delivered. 

[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court, 
Western  Division  of  Northern  District  of  Illi- 
nois :    Carpenter,  Judge. 

Action  by  P.  Hohenadel,  Jr.,  Company, 
plaintiff,  against  H.  W.  Buckbee,  defendant. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

[15]  The  plaintiff  in  error,  Buckbee,  was 
defendant  below  in  the  suit  of  P.  Hohenadel, 
Jr.,  Company,  a  Wisconsin  corporation,  as 
plaintiff,  for  recovery  of  damages  upon  con- 
tract. On  trial  of  the  issues  to  a  jury  ver- 
dict was  directed  by  the  trial  court  and  so 
rendered  against  [16]  the  defendant  for 
$12,921.40  damages  assessed  in  favor  of  the 
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plaintiff,  and  this  writ  of  error  is  brought 
for  reversal  of  the  judgment  awarded  there- 
upon. The  material  questions  raised  by  the 
assignments  of  error  are  stated  in  the  en- 
suing opinion,  and  the  issues  under  the  plead- 
ings are  well  summarized  in  the  brief  of  de- 
fendant in  error,  as  follows: 

''The  declaration  set  out  in  haec  verba  in 
the  second  count  two  contracts,  the  iirst  of 
October  17,  1903  and  the  second  of  October 
23,  1903.  The  first  contract  was  in  the  form 
of  an  order  and  acceptance  for  300  pounds  of 
'Chicago  Pickle'  cucumber  seed  at  the  price  of 
70  cents  per  pound  for  future  delivery,  f .  o.  b. 
Rockford,  net  cash,  30  days,  1^  per  cent  dis- 
count for  cash  in  10  days.  The  second  con- 
tract was  for  $3,500  pounds  of  cucumber 
seed.  'Improved  Chicago  Pickling,*  •  upon  the 
same  terms.  The  declaration  then  alleged 
that  the  plaintiff,  at  the  time  of  making  such 
contracts,  was  acting  as  the  agent  for  P. 
Hohenadel,  Jr.,  but  that  the  fact  of  such 
agency  was  not  disclosed  to  defendant  at  the 
time  of  making  either  of  said  contracts,  and 
farther  alleged  that  the  cucumber  seed  men- 
tioned in  the  contracts  as  'Chicago  Pickle' 
and  'Improved  Chicago  Pickling'  were  known 
as  and  were  one  and  the  same,  and  that  the 
second  contract  was  an  extension  and  further 
order  under  the  first  contract,  and  said  two 
contracts  were  treated  by  the-  plaintiff  and 
defendant  as  one  order,  and  the  deliveries 
thereunder  were  made  as  if  under  one  and 
the  same  contract. 

*'The  declaration  then  alleged  that  2,500 
pounds  of  cucumber  seed  were  delivered  un- 
der the  said  contracts  on  March  4,  1904,  and 
1,300  pounds  on  March  9,  1904,  and  the  platn- 
tilT  thereupon  paid  the  defendant  the  pur- 
chase price  of  the  said  cucumber  seed,  and 
that  neither  at  the  time  of  the  purchase  nor 
at  the  time  of  delivery  could  the  plaintiff, 
by  an  examination  or  inspection  of  said  cu- 
cumber seed,  tell  or  ascertain  whether  said 
cucumber  seed  were  of  the  variety  or  kind 
known  as  'Chicago  Pickle'  or  'Improved  Chi- 
cago Pickling,'  and  that  such  variety  of  seed 
was  specially  adapted  for  producing  a  high 
grade  of  cucumbers  for  pickling,  and  that  the 
kind  of  cucumber  seed  could  not  be  ascer- 
tained until  the  seed  were  planted  and  cucum- 
bers grown  therefrom ;  that  the  defendant  did 
not  keep  and  perform  its  said  contracts  and 
warranties  as  to  the  quality  of  said  seed,  and 
the  seed  delivered  were  not  'Chicago  Pickle' 
or  'Improved  Chicago  Pickling'  cucumber  seed, 
but  said  seed  were  then  and  there  of  an  infe- 
rior variety  of  cucumber  seed,  that  would  not 
produce,  when  planted,  cucumbers  specially 
adapted  to  the  production  of  a  high  grade 
of  cucumbers  for  pickles ;  that  both  P.  Hohe- 
nadel, Jr.,  and  the  plaintiff  were  engaged  in 
the  business  of  selling  cucumber  seed,  and 
in  the   business    of    planting    and    growing 


cucumbers  for  pickling,  and  in  pickling  the 
same,  as  defendant  then  and  there  well  knew, 
and  it  w^b  then  and  there  a  custom  and 
usage  well  known  to  the  defendant  for  the 
purchasers  of  seed,  in  order  to  sell  said  seed 
and  obtain  a  crop  therefrom,  to  contract  to 
take  all  of  the  cucumbers  produced  from  such 
seed,  and  that,  relying  upon  the  warranties 
aforesaid,  P.  Hohenadel,  Jr.,  sold  said  cucum- 
ber seed  to  P.  A.  Marsh  under  a  like  war- 
ranty; that  Marsh  sold  said  cucumber  seed 
to  others,  including  numerous  producers  of 
cucumbers,  and  at  the  time  of  such  sale  con- 
tracted with  some  of  the  producers  to  pur- 
chase from  them  the  whole  product  of  said 
seed;  and  that,  in  consequence  of  the  plain- 
tiff's breach  of  warranty,  the  said  Marsh  was 
compelled  to  take  the  product  of  said  cucum- 
ber seed,  and,  in  consequence,  suffered  great 
damage,  and  said  P.  Hohenadel,  Jr.,  incurred 
large  liability  and  suffered  damage  in  the 
sum  of  $30,000.  To  this  declaration  the 
defendant  pleaded  the  general  issue,  non  as- 
sumpsit, 'that  he  did  not  promise  in  the  man- 
ner and  form  as  the  plaintiff  has  ...  in 
its  additional  counts     .     .    .    complained.'" 

James  O.  Elsdon  for  plaintiff  in  error. 
John  M.  Zane  for  defendant  in  error. 

Sitting:  Bakeb,  Seaman,  and  Kohls aat. 
Circuit  Judges. 

[17]  Seaman,  J.  {after  stating  the  facts), 
— The  judgment  against  the  defendant  below, 
plaintiff  in  error  Buckbee,  arose  under  his 
contracts  for  sale  and  delivery  to  the  plaintiff 
corporation,  P.  Hohenadel,  Jr.,  Company,  of 
cucumber  seed  of  specified  variety,  and  the 
verdict  in  favor  of  the  plaintiff  (directed  by 
the  trial  court)  awards  recovery  pursuant  to 
two  propositions,  in  substance  i  (1)  That  the 
evidence  establishes  delivery  of  a  different 
variety  of  seed,  not  adapted  to  the  purpose 
contemplated  by  the  contract;  and  (2)  that 
damages  are  proven  and  recoverable  for  the 
difference  in  market  value  between  the  crops 
produced  from  the  seed  so  delivered  and  such 
crops  as  the  variety  of  seed  specified  in  the 
contracts  would  have'  produced  under  like 
conditions.  Thus,  in  one  or  another  form  of 
presentation,  the  tenability  of  both  of  these 
propositions  requires  determination  under  the 
assignments  of  error.  Other  material  ques- 
tions arise  upon  rulings  against  the  reception 
of  testimony  offered  on  behalf  of  the  defend- 
ant. For  consideration,  however,  of  both 
propositions  above  stated,  involving  substan- 
tially the  merits  of  the  issues  under  the 
pleadings,  this  question  arises  for  settlement 
at  the  threshold  of  inquiries  under  the  as- 
signments, namely:  To  what  extent  and  for 
what  tests,  is  the  evidence  reviewable  there- 
upon? 
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1.  The  verdict  against  the  defendant  was 
directed  by  the  court,  and  the  general  rule 
in  such  case,  both  of  reviewability  of  the 
entire  evidence  and  of  the  tests  to  be  applied 
thereto,  is  unquestionable.  But  in  the  pres- 
ent record  both  the  bill  of  exceptions  and 
assignments  of  error  disclose  motions  on  be- 
half of  the  defendant,  described  in  assign- 
ments 1,  2,  3,  and  4  as  denied  by  the  court, 
as  follows: 

(1)  **To  direct  a  verdict  in  favor  of  the 
defendant,  at  the  conclusion  of  the  plaintiff's 
case;"  (2)  "to  strike  plaintiff's  evidence  and 
to  direct  a  verdict  in  favor  of  the  defendant 
at  the  conclusion  of  all  the  evidence;"  (3) 
''to  direct  a  verdict  for  the  sum  of  $300 
against  the  defendant  at  the  conclusion  of 
plaintiff's  case;"  (4)  "to  direct  a  verdict  for 
the  sum  of  $300  against  the  defendant  at  the 
conclusion  of  all  the  evidence." 

It  is  manifest,  therefore,  that  the  defend- 
ant expressly  submitted  and  "affirmed  that 
there  was  no  disputed  question  of  fact  which 
could  operate  to  deflect  or  control  the  ques- 
tion of  law,"  and  that  the  rule  stated  and 
upheld  in  Beuttell  v.  Magone,  157  U.  S.  154, 
157,  16  S.  Ct.  666,  667,  30  U.  S.  (L.  ed.) 
654,  is  applicable  and  controlling  for  answer 
to  the  foregoing  inquiry,  namely: 

"This  was  necessarily  a  request  that  the 
court  find  the  facts,  and  the  parties  are  there- 
fore concluded  by  the  finding  made  by  the 
court,  upon  which  the  resulting  instruction 
of  law  was  given.  The  facts  having  been 
thus  submitted  to  the  court>  we  are  limited 
in  reviewing  its  action  to  the  consideration 
of  the  correctness  of  the  finding  on  the  law, 
and  must  affirm  if  there  be  any  evidence  in 
support  thereof." 

We  are  not  advised  of  any  decision  of  the 
Supreme  Court  which  tends  to  disturb  this 
ruling,  and  it  appears  to  have  been  uniformly 
adopted  and  enforced  by  the  Circuit  Courts 
of  Appeals  in  the  various  circuits  whenever 
the  effect  of  such  motions  has  ar*sen.  The 
following  precedents  with  their  citations  are 
deemed  sufficient  for  mention:  Chrystie  v. 
Foster,  61  Fed.  551,  26  U.  S.  App.  67,  9 
C.  C.  A.  606;  Magone  v.  Origet,  70  Fed.  778, 
35  U.  S.  App.  744,  17  C.  C.  A.  363;  U.  8. 
V.  Bishop,  125  Fed.  181,  [18]  60  C.  C.  A. 
123;  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  723, 
64  C.  C.  A.  251,  66  L.R.A.  669;  Love  v. 
Scatcherd,  146  Fed.  1,  77  C.  C.  A.  1;  Bradley 
Timber  Co.  v.  White,  121  Fed.  779,  58  C.  C. 
A.  55;  Century  Throwing  Co.  v.  Miller,  197 
Fed.  262,  257,  116  C.  C.  A.  614.  Both  of  the 
above-mentioned  requests  for  direction  of  ver- 
dict "at  the  conclusion  of  all  the  evidence" 
were  necessarily  predicated  on  the  defendant's 
submission  and  assurance  that  the  evidence 
raised  no  issue  of  fact  for  determination 
within  the  exclusive  province  of  the  jury, 
that  conclusions  of  law  were  alone  involved 


therein,  and  that  the  ruling  of  the  court  ac- 
cordingly was  directly  invoked  on  behalf  of 
the  defendant  below.  On  such  state  of  the 
record,  not  only  administration  of  justice, 
but  the  entire  line  of  authorities  referred  to, 
concur  in  denial  of  his  right,  as  plaintiff  in 
error,  to  have  that  submission  reopened  for 
review  of  the  testimony,  except  to  ascertain 
whether  evidence  appears  in  support  of  the 
ultimate  conclusions  of  law  thereupon  in 
favor  of  plaintiff  below. 

We  do  not  understand,  however,  that  these 
motions  affect  in  any  manner  the  assignments 
of  error  for  rejection  of  testimony  offered  on 
behalf  of  the  defendant  in  the  course  of  the 
trial,  and  the  contentions  in  support  of  the 
judgment,  that  errors  of  law  therein  (if  com- 
mitted) were  either  waived  or  otherwise 
cured  by  such  motions,  must  be  overruled. 
The  submission  above  described  involved 
alone  the  effect  of  the  testimony  which  was 
received  and  entered  into  denial  of  the  mo- 
tions, so  that  it  can  neither  embrace  the 
offers  of  rejected  testimony,  nor  waive  ex- 
ceptions duly  preserved  to  the  rulings  of  law 
thereupon. 

2.  Whatever  of  conflict  appears  in  the  tes- 
timony, therefore,  in  reference  to  the  first 
proposition  above  mentioned  as  one  of  fact 
which  was  upheld  by  the  trial  court  for  direc- 
tion of  verdict  in  favor  of  the  plaintiff,  tho 
contention  of  reversible  error  in  such  ruling 
is  untenable,  as  we  believe,  for  the  reason 
that  the  record  exhibits  considerable  testi- 
mony (to  say  the  least)  in  support  of  the 
ruling  therein.  When  the  testimony  intro- 
duced by  plaintiff  upon  that  issue  is  read 
and  analyzed  for  its  bearing  within  the  above- 
stated  rule,  we  believe  sufficient  evidence  is 
presented  for  the  required  proof  of  every  ele- 
ment embraced  in  such  issue,  namely,  that  the 
contract  specified  a  distinct  variety  of  seed, 
well  known  for  production  of  the  quality  of 
cucumbers  for  pickling  purposes  thereby  con- 
templated; that  instead  thereof  the  defendant' 
delivered  a  different  variety,  not  ascertain- 
able from  inspection  of  the  seed;  and  that 
the  product  thereof  was  inferior  and  not 
adapted  to  the  known  purpose  of  the  contract. 
It  is  unquestionable  that  the  plaintiff's  case 
(both  under  its  declaration  and  testimony) 
rests  on  these  averments  of  meaning  of  the 
terms  "Chicago  Pickle,"  as  used  in  one  con- 
tract, and  "Improved  Chicago  Pickling"  as 
used  in  the  second  contract:  That  both  "are 
one  and  the  same  variety,  which  produces  a 
character  of  cucumber"  as  described,  and  that 
both  were  the  identical  variety  of  seed  which 
had  long  theretofore  been  well  known  in  the 
trade  as  "Westfield's  Chicago  Pickle."  While 
the  testimony  of  numerous  witnesses  supports 
each  of  these  contentions,  it  further  appears 
that  four  of  the  witnesses  introduced  for  the 
plaintiff  on  that  issue  [19]  testified  in  sub- 
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stance  that  they  had  not  known  the  term 
"Improved  Chicago  Pickling''  to  be  so  used; 
and  referring  to  these  instances  of  failure  to 
sustain  the  averments,  together  with  testi- 
mony adduced  by  the  defendants,  the  conten- 
tion is  pressed  for  reversal  that  uncertainty 
is  thus  established  in  the  contract  terms, 
whereby  the  direction  ol  verdict  was  erro- 
neous. We  are  of  opinion,  however,  that 
neither  the  instances  of  failure  referred  to 
nor  the  defendant's  testimony  can  affect  the 
inquiry  above  defined  of  support  for  the  direc- 
tion; and  it  may  well  be  remarked  in  this 
connection  that  other  evidence  appears  in 
support  thereof,  including  catalogues  pub- 
lished by  the  defendant  which  may  bear  Inter- 
pretation in  favor  of  the  alleged  identity  of 
the  contract  terms.  The  various  contentions 
of  error,  therefore,  in  finding  the  above-stated 
premise  of  fact,  must  be  overruled. 

3.  The  remaining  premise  upon  which  ver- 
dict was  directed,  as  above  mentioned,  in- 
volves both  findings  of  ultimate  fact  and  the 
conclusions  of  law  on  which  the  award  of 
damages  rests.  Upon  the  questions  of  fact 
raised  the  rule  heretofore  stated  is  equally 
applicable  and  renders  their  solution  free 
from  difficulty.  But  the  conceded  and  undis- 
puted state  of  facts  presents  a  question  or 
questions  of  law  upon  the  character  and 
measure  of  damages  recoverable  thereupon, 
which  may  not  be  clearly  settled  by  the  au- 
thorities. We  proceed,  therefore,  to  their 
consideration  under  the  finding  of  fact  that 
the  seed  delivered  were  neither  of  the  variety 
contracted  for  nor  adapted  to  produce  the 
pickling  cucumbers  for  which  the  purchase 
was  made  within  the  contemplation  of  both 
parties. 

The  general  rule  to  be  applied  for  recovery 
of  damages  in  the  event  thus  stated,  when 
the  seed  is  sold  to  the  purchaser  as  grower 
of  the  product,  is  settled  by  the  authorities 
(both  English  and  American)  as  the  loss 
suffered  in  the  production  of  a  crop  there- 
from; and  the  great  preponderance  of  au- 
thority upholds  the  measui^  of  damages  in 
such  cases,  as  adopted  by  the  trial  court,  to 
be  the  difference  in  market  value  between  the 
crop  actually  produced  and  that  which  would 
have  been  produced  had  the  seed  been  of  the 
variety  specified  in  the  contract.  We  do  not 
understand  that  this  view  of  the  general  cur- 
rent of  authority  is  controverted,  although 
precedents  are  cited  as  tending  to  introduce 
other  elements;  but  we  believe  the  measure 
above  stated  to  be  both  well  founded  and 
the  established  rule,  so  that  citation  or  re- 
view of  the  authorities  is  not  needful  there- 
upon. It  proceeds  on  the  reasonable  view 
that  the  crop  actually  raised  may  rightly 
furnish  the  prima  facie  test  of  the  amount 
of  crop  which  would  have  been  raised  from 
the  stipulated  variety^  and  thus  becomes  nei- 


ther speculative  nor  remote  for  estimation  of 
damages.  This  rule,  however,  as  above  for- 
mulated, imposes  the  element  of  direct  con- 
tract between  the  seller  and  the  grower  of 
the  seed,  not  present  in  the  case  at  bar,  and 
applicability  of  like  measure  of  damages  to 
various  conditions  which  are  presented  raises 
important  questions  not  entirely  involved 
in  any  of  the  authorities  called  to  our  at- 
tention. Authorities  are  cited  for  extension 
of  the  rule  to  sales  made  to  a  dealer  for 
resale  to  growers  of  the  seed,  under  like 
representations,  for  like  measure  of  damages 
against  the  primary  vendor,  when  actually 
incurred  through  the  resale.  But  the  dam- 
ages [20]  awarded  herein  are  predicated  on 
extension  of  such  measure  beyond  their  direct 
scope. 

The  undisputed  evidence  establishes  this 
state  of  facts:  The  seed  delivered  under  the 
contract  was  neither  planted  by  the  plaintiff, 
as  purchaser,  nor  were  the  crops  therefrom 
raised  under  its  direction,  nor  for  its  benefit; 
but  the  purchase  was  made  by  it,  without 
notice  thereof  to  the  defendant,  for  the  indi- 
vidual use  and  benefit  of  P.  Hohenadel,  Jr., 
for  purposes  of  resale  to  other  dealers.  It 
was  so  sold  and  delivered  by  Hohenadel  to 
one  Marsh,  as  ''Chicago  Pickling  seed'* — 
Marsh  being  engaged  in  the  pickling  business 
and  in  contracting  with  producers  for  cucum- 
ber crops  and  seed  furnished  by  himself. 
Marsh  delivered  this  seed  to  numerous  grow- 
ers for  such  production  of  crops  for  his  use; 
and  of  such  deliveries  the  proof  is  limited  to 
identification  of  growers  and  crops  as  to  565 
pounds  of  seed  planted,  together  with  one  lot 
of  seed  hereinafter  mentioned  for  which  dam- 
ages were  liquidated  at  $300.  The  remaining 
portions  of  seed  delivered  under  the  contract, 
not  thus  identified,  do  not  enter  into  the 
award  of  damages.  While  it  is  contended  on 
behalf  of  the  defendant  that  these  identifica- 
tions were  not  complete,  we  believe  sufficient 
identification  appears  to  that  end.  The  only 
proof,  however,  that  damages  were  actually 
paid,  either  by  plaintiff  or  by  Hohenadel,  to 
indemnify  Marsh  for  his  loss,  was  a  single 
payment  of  $300  for  loss  on  the  lot  of  seed 
above  referred  to,  which  constitutes  the  item 
for  which  award  of  damages  in  favor  of  the 
plaintiff  was  requested  on  behalf  of  the  de- 
fendant, as  hereinbefore  stated,  so  that  the 
proof  in  that  respect  is  not  open  to  contro- 
versy herein.  For  the  remaining  amount  of 
damages  awarded,  the  following  further  facts 
appear:  When  the  suit  was  commenced,  the 
corporation  was  joined  with  Hohenadel  (its 
undisclosed  principal  in  the  contract)  as  co- 
plaintiffs,  and  such  damages  had  neither  been 
paid  to  Marsh,  nor  had  liquidation  or  adjust- 
ment thereof  with  him  occurred  in  any  form. 
The  issues  were  brought  to  trial  during  the 
lifetime  of  Hohenadel,  without  liquidation  or 
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adjustment  thereof  with  Marsh,  but  resulted 
in  a  mistrial.  Prior  to  the  present  trial 
Hohenadel  died,  having  made  no  adjustment 
in  any  form  with  Marsh,  nor  does  any  specific 
claim  appear  to  have  been  made  by  Marsh 
for  damages  (other  than  the  $300  paid  as 
above  mentioned)  while  Hohenadel  was  liv- 
ing; and  the  only  evidence  of  specific  claim 
therefor  appears  as  a  claim  filed  by  Marsh 
against  the  estate  of  the  deceased,  pending 
hearing  in  the  proper  county  court  in  pro- 
bate. The  declaration,  however,  expressly 
avers,  not  only  grounds  for,  but  fact  of,  his 
liability  to  Marsh. 

For  application  of  the  meJBisure  of  damages 
awarded  by  the  verdict  to  the  above  state 
of  facts,  the  authority  mainly  relied  upon  is 
an  English  decision  ( 1858 )  of  unquestionable 
importance — Randall  v.  Raper,  4  Jur.  N.  S. 
662,  £1.  Bl.  &  Kl.  84,  96  £.  C.  L.  84,  120 
Eng.  Rep.  ( Reprint )  438 — ^which  does  not  ap- 
pear to  be  qualified  or  disaffirmed  in  any 
decision,  English  or  American,  called  to  our 
notice.  The  issues  presented  are  thus  stated 
in  the  head  note: 

"Defendant  sold  to  plaintiff  barley  war- 
ranted to  be  'Chevalier's  seed  barley.'  Plain- 
tiff sold  it  to  other  persons  with  the  same 
warranty.  The  seed  [21]  turned  out  to  be 
not  according  to  warranty.  The  subpurchas- 
ers, who  had  sown  the  seed,  made  claims  on 
plaintiff  for  the  damages  which  they  had  ^s- 
tained,  but  such  claims  had  not  been  paid 
by  plaintiff." 

The  opinion  by  Lord  Campbell,  G.  J.,  clear- 
ly states  the  julings  thereupcm,  as  follows : 

"It  has  been  contended  that  if  the  plaintiff 
had  paid  to  the  subpurchasers  the  full 
amount  of  Hie  damages  which  they  have  sus- 
tained from  the  breach  of  the  warranty,  still 
he  would  not  have  been  entitled  to  recover 
them.  The  true  rule  on  the  authorities  is, 
that  the  plaintiff  must  show  that  the  damage 
which  he  seeks  to  recover  naturally  arose 
from  the  breach  of  contract  complained  of. 
In  this  the  damage  sustained  by  the  subpur- 
chasers was  the  natural — yea,  the  necessary 
— consequences  from  the  breach  of  contract 
by  the  defendant.  The  defendant  sold  the 
barley  with  a  warranty  that  it  was  'Cheva- 
lier's seed  barley;'  if  it  was  not,  it  would 
not,  when  sown,  produce  grain  of  that  qual- 
ity, quite  independently  of  soil  or  climate. 
The  difference  in  value  between  the  inferior 
crop  grown  and  that  which  would  have  been 
produced  if  the  seed  had  been  as  warranted 
is  the  natural  and  necessary  loss  from  the 
breach  of  the  warranty.  Therefore,  the  de- 
fendant having  warranted  the  barley  as  'Chev- 
alier's seed  barley,'  if  the  plaintiff  had  been 
sued  by  the  subpurchasers,  he  would  have 
been  obliged  to  pay  damages  to  that  extent, 
and  these  he  would  have  been  entitled  to 
recover  from  the  defendant. 


''But  the  main  point  brought  before  ub  is 
whether  the  plaintiff  can  recover  as  damages 
an  amount  which  he  has  not  paid  to  the 
subpurchasers,  and  for  which  they  have  only 
made  claim  not  enforced  by  legal  proceedings. 
We  cannot  lay  down  a  rule  that  a  mere  lia- 
bility, which  has  not  been  enforced,  will  not 
give  a  right  to  recover  damages.  Cases  of 
extreme  hardship  might  occur  if  such  were 
the  rule,  and  no  authority  has  been  cited  to 
show  that  a  liability  to  pay  damages  is  not 
enough  to  sustain  a  right  to  damages.  The 
cases  which  were  cited  are  not  in  point.  If 
liability  to  pay  damages  may  be  a  ground  of 
recovering  special  damage,  why  should  not 
the  liability  be  estimated  by  the  jury?  And 
that  is  all  that  has  been  done  in  this  case. 
They  have  estimated  the  protmble  loss  which 
the  subpurchasers  may  recover  from  the 
plaintiff.  The  demand  having  been  made, 
there  is  an  easy  mode  of  ascertaining  the 
amount;  and  it  is  almost  an  inevitable  conse- 
quence that  the  demand  would  be  enforced. 
Therefore  I  am  of  opinion  that  the  verdict 
ought  to  stand." 

Concurring  opinions  are  strongly  expressed 
by  Justices  Erie  and  Crompt4m;  and  Justice 
Wrightman  concurs. as  having  ''no  doubt  on 
the  principle  enunciated  and  that  if  the 
claims  of  the  subpurchasers  had  been  paid  by 
the  plaintiff,  he  might  have  recovered  them 
from  the  defendant,"  but  expresses  doubt 
whether  recovery  is  authorized  for  a  claim  of 
damages  neither  paid  nor  liquidated,  with 
this  remark:  "I  do  not  press  this  doubt 
further  than  to  mention  it." 

In  3  Sutherland  on  Damages  (3d  ed.) 
§  675,  the  eminent  author  thus  states  the 
rule  as  applicable  to  a  purchase  for  resale: 

"Where  seeds  are  sold  with  a  warranty 
that  they  are  of  a  kind  identified  by  a  par- 
ticular name,  with  notice  that  the  purchaser 
intends  to  sell  them  again  to  persons  who 
will  purchase  for  the  purpose  of  sowing  them, 
if  the  warranty  is  untrue  there  seems  to  be 
no  difference  in  principle  as  to  the  subject  of 
damages  betwe^  such  a  sale  and  one  with 
such  warranty  where  the  purchaser  is  known 
to  buy  for  the  purpose  of  sowing  them  him- 
self. The  warranty  to  one  buying  seed  to 
sell  again  justifies  him  in  warranting  it  ac- 
cordingly to  his  customers;  and  as  they  have 
recourse  to  him  for  damages  estimated  by- 
the  standard  mentioned  in  the  first  para- 
graphs of  the  preceding  section,  that  is  also 
the  measure  of  his  loss  as  against  his  vendor." 

In  Passinger  v.  Thorburn,  34  N.  Y.  634, 
639,  90  Am.  Dec.  753,  the  opinion  by  Davies, 
C.  J.,  reviews  the  rulings  in  Randall  v.  Raper, 
supra,  and  states: 

[22]  ''This  is  the  well-settled  law  in  this 
country,  it  having  been  held  that,  where  an 
article  is  sold  with  a  warranty,  and  the 
vendee  resells  with  a  like  warranty,  the  sum 
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paid  by  him  in  an  action  by  his  subvendee 
for  a  breach  of  that  warranty  is  prima  facie 
evidence  of  the  amount  which  he  will  be  enti- 
tled to  recover  from  his  vendor  in  an  action 
in  hia  own  behalf.  Reggio  v.  Braggiotti,  7 
Cu&h.  (Mass.)  166;  Armstrong  v.  Percy,  5 
Wend.  <N.  Y.)  535;  Blaedale  v.  Babcock, 
1  Johns.  (N.  Y.)  518.  And  this  court,  in 
Muller  v.  Eno,  14  N.  Y.  597,  held  that  a  pur- 
chaser may  recover  for  a  breach  of  a  war- 
ranty, although  he  has  sold  the  goods  and 
no  claim  has  been  made  on  him,  and  that 
it  was  not  necessary  for  him  to  show  the 
price  on  the  resale.  That  price  may  be  evi- 
dence of  the  damages,  but  does  not  furnish 
the  rule  in  respect  to  them.'' 

We  are  impressed  with  no  doubt  that  the 
doctrine  on  which  damages  are  awarded  for 
misrepresentation  in  the  sale  of  seed  is  equal- 
ly ai^licable  to  both  classes  of  sale,  as  up- 
held in  Randall  v.  Raper;  that  no  substan- 
tial distinction  exists  to  authorize  one  rule 
of  just  recovery  when  sale  is  made  directly 
to  the  grower,  and  a  different  and  plainly 
inadequate  measure  when  sold  to  a  dealer  for 
resale  to  growers  of  the  seed.  The  seller  who 
gathers  and  packs  the  seed  for  sale  is  neces- 
sarily required  to  know  its  variety  for  the 
intended  use  by  growers,  and  his  warranty 
thereof,  whether  directly  made  to  the  grower 
or  to  the  intermediate  dealer  for  resale  to 
growerSy  may  justly  render  him  chargeable 
for  the  damages  suffered  by  the  growers, 
when  the  circumstances  of  his  sale  authorize 
the  inference  that  the  warranty  was  to  be 
thus  carried  forward  to  the  growers.  Indem- 
nity for  misrepresentations  so  carried  for- 
ward is  within  the  contemplation  of  his  con- 
tract of  sale  to  the  dealer,  and  allowance 
thereof  is  not  open  to  the  objection  of  remote 
or  speculative  damages. 

Under  the  facts  above  stated,  the  vendee 
Marsh  undoubtedlv  stands  in  the  relation 
of  producer  of  the  crop,  which  he  obtained 
through  placing  out  the  seed  with  the  actual 
growers;  and  the  distinction  from  the  facta 
involved  in  Randall  v.  Raper  arises  out  of 
the  intervention  of  Hohenadel  as  the  actual 
vendee.  Although  the  purchase  was  made  for 
his  use  and  benefft,  such  purpose  was  not 
disclosed  to  the  defendant  in  making  the  con- 
tract. Nevertheless  the  negotiations  were 
entirely  with  Hohenadel,  who  drafted  and 
executed  the  contract  on  the  part  of  the  cor- 
poration, and  the  question  whether  the  de- 
fendant understood  that  the  seed  as  war- 
ranted by  him  was  to  be  resold  to  a  grower, 
as  averred  in  the  declaration,  does  not  im- 
press us  to  be  materially  affected  by  such 
personal  relation  of  Hohenadel  in  the  trans- 
action. The  crucial  inquiry  was.  of  defend- 
ant's understanding  of  such  purpose  of  direct 
resale  to  the  grower,  and  thereupon  we  be- 
lieve  the    finding,   under    circumstances   in 


evidence,  is  not  reviewable  on  the  present 
inquiry.     . 

On  the  other  hand,  however,  we  are  of 
opinion  that  the  principle  of  the  rule  for 
this  extraordinary  allowance  of  growers' 
damages,  requires  its  limitation  as  defined 
in  the  above  quotation  from  Sutherland  on 
Damages.  The  warranty  direct  to  the  grow- 
ers imposes  such  liability  per  se.  Not  so  in 
the  case  of  sale  to  a  dealer,  wherein  various 
interpositions  may  arise  before  ultimate  sale 
to  growers,  all  beyond  oversight  on  the  part 
of  the  original  seller;  and  without  his  con- 
currence, either  express  or  implied,  for  car- 
rying forward  the  warranty  [23]  to  a  grower, 
we  believe  the  ordinary  liability  for  breach 
of  contract  must  arise,  which  does  not  extend 
to  loss  suffered  by  the  grower.  So,  in  making 
such  sale,  he  may  either  decline  or  accept  the 
extraordinary  liability  involved  in  a  sale  to 
the  grower.  But  if  he  warrants  to  the  dealer, 
with  the  understanding  that  resale  is  to  be 
made  directly  to  growers  of  the  seed,  he  may 
rightly  become  bound  for  the  loss  thus 
brought  directly  within  the  contemplation  of 
his  sale  and  warranty.  -The  issue  raised 
herein  as  to  such  understanding  on  the  part 
of  the  defendant  in  making  the  contracts, 
must  be  determined  from  the  evidence,  cir- 
cupistantial  or  direct,  with  the  burden  rest- 
ing on  the  plaintiff  to  establish  such  under- 
standing as  an  issue  of  fact.  In  the  event, 
therefore,  of  submission  to  a.  jury,  on  retrial 
of  all  issues  (as  hereinafter  directed),  in- 
structions will  become  needful,  in  conformity 
with  the  foregoing  opinion,  upon  such  issue 
of  fact  as  may  be  presented  by  the  evidence 
for  assessment  of  damages  under  one  or  the 
other  rule. 

We  are  of  opinion,  therefore,  that  the  fore- 
going considerations  authorized  the  rule  of 
damages  adopted  herein,  unless  the  above- 
stated  facts,  that  the  plaintiffs  had  neither 
paid  nor  adjusted  the  damages  suffered  by 
the  grower  of  the  crops,  bar  recovery  of 
indemnity  on  their  behalf  of  the  alleged  lia- 
bility incurred  through  the  sale  to  the  grow- 
er; and  the  question  of  right  to  recover  there- 
upon, beyond  the  above-mentioned  $300  item 
of  damages  which  was  paid,  remains  for 
determination.  That  such  recovery  is  author- 
ized without  prepayment  of  the  plaintiff's 
liability  to  the  subvendee  is  expressly  de- 
cided (as  above  shown)  in  Randall  v.  Raper, 
supra,  but  the  contentions  of  error  in  like 
ruling  herein  are  in  substance:  (a)  That  it 
is  unsupported  by  any  other  authority;  and 
(b)  that  its  doctrine  is  unreasonable  and 
open  to  serious  abuse.  We  believe  neither  of 
these  propositions  is  tenable.  Like  rule  is 
uniformly  recognized  and  applied  for  recovery 
of  the  amount  of  medical  or  other  profes- 
sional services  incurred  by  the  injured  party, 
under   circumstances   which   create   liability 
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against  the  defendant  therefor,  whether  actu- 
ally paid  or  adjusted  or  merely  an  outstand- 
ing liability.  It  is  likewise  applied  for  re- 
covery of  damages  upon  breach  of  warranty 
in  sale  of  chattels,  within  the  general  rule, 
in  Muller  v.  £no,  14  N.  Y.  597,  and  cases 
there  cited — ^referred  to  in  Passinger  v.  Thor- 
burn,  supra,  as  equally  applicable  to  the  pres- 
ent inquiry.  For  analogous  application,  see 
Smith  V.  McNair,  19  Kan.  333,  27  Am.  Rep. 
117;  Denton  v.  Fisher,  102  Md.  386,  62  Atl. 
627,  3  L.R.A.(N.S.)  465;  Western  Twine  Co. 
V.  Wright,  11  S.  D.  521,  78  N.  W.  942,  44 
L.R.A.  438;  also  citation  in  19  Cyc.  641,  for 
like  rule  under  reinsurance  contracts  between 
insurance  companies.  Nor  are  we  advised  of 
any  just  reason  to  require  payment  or  ad- 
justment of  damages  suffered  by  the  sub- 
vendee  (as  grower)  in  loss  of  crops  prior  to 
the  suit  against  the  original  seller.  The  re- 
covery therein  must  be  measured  by  the  ac- 
tual loss  due  to  the  misrepresentation,  to  be 
established  by  proof  through  the  grower  and 
other  witnesses.  We  are  of  opinion,  there- 
fore, that  the  ruling  thereupon  was  not  erro- 
neous. 

4.  Assignments  of  error,  however,  for  re- 
jection of  testimony  offered  on  behalf  of  the 
defendant,  raise  questions  of  vital  importance 
[24]  for  submission  of  the  issues,  if  error,  is 
well  assigned.  The  main  assignment  sets 
forth  the  offer  as  made,  as  follows: 

"45.  The  court  erred  in  refusing  the  offer 
of  the  defendant  (the  plaintiff,  by  his  coun- 
sel, stating  in  open  court  that  he  made  no 
objection  because  such  proposed  testimony 
was  presented  in  the  form  of  an  offer,  and 
such  offered  testimony  having  been  reduced 
to  writing  and  filed  in  the  cause  and  then 
and  there  brought  to  the  court's  attention 
before  the  jury  retired)  to  prove  by  the  wit- 
ness John  T.  Buckbee,  that  at  the  time  of 
the  negotiations  for  and  the  making  of  the 
contract  of  October  23,  1903,  covering  the 
3,500  pounds  of  cucumber  seeds  and  otlier 
seeds,  made  at  Janesville,  Wis.,  that  the  sam- 
ples of  W^ester field  Chicago  Pickle  cucumber 
seed  were  presented  by  him  to  Mr.  Hohen- 
adel;  that  a  sample  of  the  seed  which  Buck- 
bee  was  then  advertising  in  his  catalogue  of 
1903  as  Improved  Chicago  Pickling  was  pre- 
sented; that  this  latter  seed  was  the  seed 
developed  by  Buckbee,  defendant,  from  the 
seed  earlier  purchased  by  him  from  the  Hask- 
ell Seed  CJompany  of  Rockford,  III.,  which 
was  going  out  of  business:  that  the  price 
quoted  to  Mr.  Hohenadel  on  the  W^esterfield 
Chicago  Pickle  cucumber  seed  was  85  cents 
per  pound ;  that  the  price  quoted  on  the  other 
seed  was  70  cents  per  pound;  that  the  wit- 
ness told  to  Mr.  Hohenadel  the  history  of 
the  seed  secured  from  Haskell  and  advertised 
by  Buckbee  as  Improved  Chicago  Pickling; 
that  his  information  was  that  it  had  been 


developed  from  the  same  original  stock  from 
which  the  Westerfield  had  been  developed; 
that  the  witness  described  to  Mr.  Hohenadel 
the  kind  of  cucumber  that  it  would  raise  in 
the  pickling  stage,  and  described  it  as  some- 
what thicker  and  lighter  shade  than  the 
Westerfield  Chicago  Pickle  cucumber;  that 
Mr.  Hohenadel  asked  the  witness  what  they 
called  it;  that  the  witness  told  him  that  they 
were  advertising  it  as  Improved  Chicago 
Pickling  cucumber  seed;  that  the  witness 
told  him  that  they  had  grown  this  seed  them- 
selves, Buckbee  growing  the  seed,  and  the 
quantity  they  had;  that  there  was  further 
conversation  in  regard  to  other  seeds  not  in- 
volved in  this  suit  but  covered  by  the  con- 
tract; that  thereupon  Mr.  Hohenadel  dictated 
and  had  written  by  his  stenographer  and  type- 
writer the  contract  of  October  23,1903,  in  evi- 
dence; that,  previous  to  dictating  that,  ^Ir. 
Hohenadel  had  stated  that  he  would  take 
3,500  pounds  of  that  seed;  that  they  would 
label  it  in  the  contract  'Improved  Chicago 
Pickling;'  that  that  name  was  inserted  in  the 
contract  by  Mr.  Hohenadel,  and  it  was  agreed 
between  the  witness  and  Mr.  Hohenadel  that 
the  seed  was  developed  from  the  seed  pur- 
chased from  the  Haskell  Seed  Company,  and 
should  be  delivered  under  the  contract;  that 
Mr.  Hohenadel  requested  in  the  same  con- 
versation that  300  pounds  covered  by  the 
contract  of  October  17,  1903,  should  be  filled 
with  the  same  kind  of  seed;  that  the  3,800 
pounds  of  his  kind  of  seed  was  afterwards, 
in  the  latter  part  of  February  or  early  part 
of  March,  shipped  to  the  Hohenadel  people 
under  Hohenadel's  direction,  and  invoiced  to 
them  as  per  invoices  in  evidence;  that  after- 
wards, and  during  the  winter  of  the  season 
following,  for  the  purpose  of  testing  this  seed 
tliat  was  delivered  in  February  or  March  to 
Hohenadel,  the  witness  planted  it  in  his  green- 
house and  tested  it  for  germination  and  for 
quality;  that,  as  shown  by  letter  in  evidence, 
Mr.  Hohenadel  was  notified  of  this;  that  the 
seed  that  was  germinated  was  of  the  variety 
delivered  to  Hohenadel;  that  after  the  plant 
grew,  and  the  fruit  was  set  and  fully  de- 
veloped, samples  of  it  were  sent  to  Mr. 
Hohenadel  previous  to  the  delivery  of  the 
seed;  that  at  that  time,  in  1903  and  1904, 
the  witness  knew  of  no  other  strain  or  vari- 
ety or  kind  of  cucumber  seod  that  was  adver- 
tised or  being  sold  under  the  name  of  Im- 
proved Chicago  Pickling.  As  a  part  of  such 
offer,  and  identified  by  the  same  witness, 
page  27  of  the  Buckbee  catalogue  of  1903  was 
offered  as  defendant's  Exhibit  2,  and  also 
page  27  of  the  Buckbee  catalogue  of  1904 
was  offered  as  Defendant's  Exhibit  3,  copies 
of  which  exhibits  are  set  forth  and  included 
in  the  bill  of  exceptions  in  the  action." 

Understanding  of  the  force  of  these  offers 
requires  reference  to  the  following  antecedent 
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matters  of  record.  The  one  contract  in  suit 
named  the  subject-matter  thereof  aa  ''800 
pounds  cucumber  Chicago  Pickle/'*  while  the 
flecond  contract  named  3,500  pounds  ''cucum 
ber  [25]  seed.  Improved  Chicago  Pickling. 
On  the  part  of  the  plaintiff,  the  contentions 
were  (as  stated  in  its  brief),  that  one  We8t« 
erfield  had  developed,  long  prior  to  the  con- 
tracts, "a.  certain  variety  of  cucumbers,  which 
are  especially  desirable  for  pickling  pur- 
poses," as  described;  that  eventually  "pro- 
duction of  this  type  of  cucumber  resulted  in 
the  sale  of  cucumber  seed,  called  indifferent- 
ly, 'Westerfield  Chicago  Pickle,*  or  'Chicago 
Pickle,'  or  'Improved  Chicago  Pickling;**' 
and  that  both  contracts  intended  such  "West- 
erfield*' variety  as  their  subject-matter. 
Bdany  seedmen,  introduced  as  witnesses  in 
support  of  such  contention,  so  testified,  al- 
though other  witnesses  upon  the  same  side 
testified,  in  substance,  either  otherwise  or 
that  such  other  designations  of  the  Wester- 
field variety  were  unknown  to  them  in  the 
trade.  Numerous  witnesses  (seedmen)  testi- 
fied on  the  part  of  the  defendant,  in  sub- 
stance, that  the  contract  terms  were  not 
understood  in  the  trade  as  designations  of 
the  Westerfield  variety.  By  way  of  founda- 
tion for  the  above  offer,  the  witness  Buckbee 
had  been  interrogated  as  to  the  negotiations 
and  transactions  between  the  parties  on  Oc- 
tober 23d,  when  the  second  contract  was 
made,  and  the  record  shows  extended  discus- 
sion, both  on  the  part  of  court  and  counsel, 
upon  the  admissibility  of  testimony  embraced 
in  the  subsequent  offer.  Thereupon  the  rul- 
ing of  the  court  excluded  the  testimony, 
stating,  "Whatever  transpired  prior  to  the 
execution  of  the  written  contract  is  abso- 
lutely immaterial,"  and,  in  substance,  that 
it  must  be  excluded  as  violative  of  the  cardi- 
nal rule  against  varying  the  terms  of  the 
contract  as  written.  For  preservation  of  all 
questions  raised  by  such  rulings,  the  trial 
judge  suggested  the  making  of  the  offer  and 
stated,  "Let  the  record  show  that  there  is 
no  objection  made  to  the  evidence  because 
it  is  in  the  form  of  an  offer,"  and  counsel  for 
plaintiff  assented  to  such  entry. 

The  foregoing  immediate  circumstances  of 
the  offer  are  material  for  two  purposes: 
(a)  As  evidence  that  all  substantial  ques- 
tions involved  therein  were  duly  presented 
and  entered  into  consideration  for  the  ruling 
to  exclude  the  testimony;  and  (b)  that  it 
clearly  meets  the  objection  urged  by  counsel 
for  plaintiff  (elaborately  discussed  in  the 
oral  argument  and  supplemental  briefs),  in 
substance,  that  it  raises  no  question  of  error 
in  the  exclusion,  for  the  alleged  reason  that 
the  offer  embraces  matter  which  was  inad- 
missible in  any  view  of  the  rejection  of  other 
matters  contained  therein,  and  is  thus  brought 
within  the  rule  that  rejection  by  the  trial 


court  as  an  entirety  was  authorized  in  the 
absence  of  segregation  of  matters  so  embraced 
therein.  We  believe  the  record  is  sufficient 
to  present  the  important ,  question  upon  the 
merits,  whether  the  defendant  was  deprived 
of  substantial  rights  by  such  exclusion. 

In  the  enforcement  of  contracts  which  have 
been  reduced  to  writing,  either  in  formal  in- 
struments or  in  letters  or  memoranda  adopted 
between  the  parties,  one  of  the  most  frequent 
questions  of  difficulty  arises  out  of  tenders 
of  proof  of  the  nature  described  in  the  above 
offer.  Issues  are  numerous  in  such  cases, 
which  both  require  and  authorize  proof  of 
negotiations  and  attending  circumstances  out 
of  which  the  contract  grew,  either  for  iden- 
tification of  subject-matter  not  sufficiently 
described  in  the  writing,  or  for  interpretation 
of  contract  [26]  terms  which  are  ambiguous 
or  uncertain  without  explanation  of  the  sense 
in  which  they  are  employed  in  the  contract. 
Thus,  where  the  writing  is  "expressed  in 
short  and  incomplete  terms,  parol  evidence 
is  admissible  to  explain  that  which  is  per  se 
unintelligible,  such  explanation  not  being  in- 
consistent with  the  written  terms."  1  Green- 
leaf  on  Ev.  §  282.  For  instances  of  the 
above-defined  character  the  principle  is  well 
recognized,  both  in  law  and  in  equity,  that 
the  meaning  the  parties  "intended  to  convey 
by  the  words  they  employed  in  the  written 
instrument"  mav  thus  be  ascertained  and 
enforced.  Id.  This  doctrine  is  entirely  apart 
from  and  beyond  the  range  of  operation  of 
the  other  elementary  rule,  which  cannot  be 
departed  from  in  the  enforcement  of  written 
contracts,  that  such  contract  between  the 
parties  cannot  be  varied  or  set  aside  by  parol 
testimony,  and  that  all  prior  negotiations 
and  understanding  of  the  parties  (in  the  ab- 
sence of  fraud  or  mistake)  are  presumptively 
merged  in  the  writing.  It  neither  involves 
nor  permits  violation  thereof  when  rightly 
understood  and  applied,  each  being  consistent 
with  the  other  in  object  and  enforcement. 
In  other  words  the  rule  invoked  for  the 
above-mentioned  offer  of  testimony  is  exclu- 
sively applicable  when  ambiguity  or  uncer- 
tainty appears  in  the  contract  terms,  and  in 
such  event  parol  proof  is  admissible  for  the 
sole  purpose  of  ascertaining  the  meaning  of 
terms  so  employed  on  which  the  minds  of 
the  parties  presumptively  met  in  making  the 
contract.  It  thus  serves  the  needful  object 
of  placing  the  court,  "in  regard  to  the  sur- 
rounding circumstances,  as  nearly  as  possible 
in  the  situation  of  the  party  whose  written 
language  is  to  be  interpreted."     Id.  §  205a. 

So  understood,  application  of  this  principle 
is  free  from  difficulty  whenever  the  contro- 
versy over  the  contract  terms  is  strictly 
limited  as  above  defined ;  but  confusion  is  not 
infrequent,  either  in  presentation  of  issues 
upon   such  terms  or   in   the   contentions  of 
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counsel  in  rpspect  thereof,  which  tends  to 
create  diflSeulty  in  the  way  ol  placing  offers 
of  parol  proof  within  one  or  the  other  of 
these  cardinal  rules,  and  we  believe  such 
confusion  appears  in  the  extended  argument 
of  counsel  (and  citations  as  well)  in  support 
of  the  ruling  under  consideration.  We  come, 
tlierefore,  to  the  inquiry  whether  the  issues 
upon  the  contract  in  suit  render  the  rejected 
proof  admissible. 

Both  pleadings  and  evidence  concur  in  es- 
tablishing the  fact,  if  otherwise  questionable 
on  reading  the  contracts  or  orders  in  suit, 
that  the  subject-matter  of  each — ^named  *'Ghi> 
cago  Pickle"  in  the  one  contract  and  **Im- 
proved  Chicago  Pickling**  in  the  other — re- 
quires extrinsic  evidence  for  identification  as 
a  know^n  variety  of  cucumber  seed,  and  the 
entire  controversy  between  the  parties  hinges 
primarily  on  the  meaning  of  these  terms  as 
employed  in  the  respective  orders.  The  plain- 
tiff for  support  of  its  contention  that  both 
were  used  alike  to  designate  ^'Wester field 
Chicago  Pickle" — an  old  and  well-known  va- 
riety ^'especially  desirable  for  pickling  pur- 
poses*'— introduced  (as  heretofore  mentioned) 
various  seedmen  who  testified  that  the  names 
were  so  used  and  known  in  the  trade.  This 
testimony  was  controverted,  but,  irrespective 
of  such  disagreement,  we  understand  the  al- 
leged usage  to  constitute  circumstantial  evi- 
dence only  of  the  meaning  [27]  of  the  uncer- 
tain terms  employed  in  the  writing;  that, 
although  uniform  usage  may  have  strong  pro- 
bative force  in  the  issue  of  fact  thus  raised, 
other  circumstances  attending  the  making 
are  equally  admissible  to  ascertain  the  mu- 
tual intention  of  the  parties  therein.  The 
foregoing  offer  of  proof  by  the  witness  John 
T.  Buckbee  (who  made  the  contract  on  behalf 
of  the  defendant  for  "Improved  Chicago  Pick- 
ling*') clearly  embraces  full  explanation  to 
Hohenadel  that  the  variety  tendered  for  pur- 
chase was  ^'Haskell"  seed  described  with  cer- 
tainty; that  he  then  quoted  the  "Westerfield" 
variety  at  85  cents  per  pound,  and  the 
'fHaskeir*  at  70  cents  per  pound,  as  optional 
for  purchase;  that  Hohenadel  selected  the 
^'Haskell"  tender  accordingly  for  purchase; 
that  they  then  adopted,  as  designation  for 
the  seed  so  purchased,  the  arbitrary  name 
"Improved  Chicago  Pickling,"  as  theretofore 
applied  by  the  defendant;  that  "the  witness 
knew  of  no  other  strain  or  variety  or  kind 
of  cucumber  seed  that  was  being  sold  under" 
such  name;  and  that  the  name  was  so  "in- 
serted in  the  contract  bv  Mr.  Hohenadel." 

We  are  of  opinion  that  the  testimony  thus 
offered  was  admissible  for  submission  upon 
the  above-defined  issue,  and  that  error  is  well 
assigned  for  its  rejection.  In  reference  to 
objections  urged  to  other  matters  embraced 


in  the  offer,  we  are  not  impressed  w^ith  the 
alleged  defects  therein  as  substantive  or  re- 
quiring specific  mention. 

Another  ground  of  error  in  rejection  of  the 
offer  of  proof  is  discussed  in  the  argument 
and  requires  consideration  in  reference  to  the 
issue  of  damages.  The  contention  in  sub- 
stance is  this:  That  not  only  in  the  above- 
recited  features  of  the  offer,  but  in  the  fur- 
ther offer  to  prove  that  the  defendant  subse- 
quently produced  cucumbers  from  the  variety 
of  seed  contracted  for,  which  were  sent  to 
Hohenadel  "previous  to  the  delivery  of  the 
seed*'  under  the  contract,  such  evidence  was 
admissible  to  prove  notice  to  the  plaintiff  of 
the  actual  nature  of  the  seed  to  be  delivered, 
that  the  party  "damnified  by  the  other  party's 
breach"  of  the  contract  "is  bound  to  use  all 
reasonable  means  not  to  enhance  his  dam- 
ages," and  that  proof  of  such  notice  would 
bar  recovery  of  the  special  damages  sought 
and  awarded  by  the  verdict.  We  believe 
these  propositions  (which  were  raised  as  well 
before  the  trial  court)  must  be  upheld  for 
admissibility  of  the  testimony  so  offered  on 
that  issue,  irrespective  of  applicability  of  the 
offer  for  interpretation  of  the  contract,  and 
that  the  ruling  was  erroneous  for  that  cause. 

Other  errors  are  assigned  for  rulings  in 
rejection  or  reception  of  testimony,  but  none 
of  these  rulings  impresses  us  to  require  spe- 
cific mention.  Those  rejecting  testimony  in 
line  with  the  above-mentioned  offer  are  cov- 
ered by  the  foregoing  ruling  of  admiRsibility 
for  interpretation  of  the  contract,  and  the 
remaining  objections  are  believed  to  be  with- 
out substantial  merit. 

The  judgment  of  the  District  Court  Is  re- 
versed accordingly,  and  the  cause  remanded, 
with  direction  to  grant  a  new  trial. 

Rehearing  denied  May  25,  1915. 


NOTE. 

The  reported  case  holds  that  where  a  deal- 
er of  seeds  agrees  to  furnish  a  distinct  vari- 
ety of  seed  and  tlie  purchaser  resells  the 
seed  to  a  grower,  the  purchaser. may  recover 
from  the  dealer  the  actual  loss  due  to  the 
misrepresentation  as  to  the  variety,  although 
the  purchaser's  liability  to  the  subvendee  is 
still  unliquidated;  and  that  the  measure  of 
damages  for  the  breach  is  the  difference  be- 
tween the  market  value  of  the  crop  actually 
raised  and  the  crop  that  the  specified  seed 
would  have  produced  under  the  same  condi- 
tions. For  a  comprehensive  discussion  of  the 
subject  of  express  or  implied  warranty  on  the 
sale  of  seed,  see  the  note  to  Meehan  v.  Ingalls^ 
reported  ante,  this'volume,  at  page  71. 


V. 
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MisBOuri  Supreme  Court — December  2,  1915. 
266  Mo.  ISl;  181  S,  W.  7. 


Witnesses  —  Competenoy  —  Transao* 
tioa  with  PeTson  Sinee  Deceased  — 
Actioii  for  Tort* 

In  a  suit  against  a  railroad  for  an  assault 
committed  by  the  road's  alleged  agent,  de- 
ceased prior  to  the  action,  plaintiff  is  incom- 
petent  as  a  witness  to  the  assault  made  upon 
him,  under  Rev.  St.  1909,  §  6354,  providing 
that,  in  actions  where  one  of  the  original 
parties  to  the  contract  or  cause  of  action  is 
dead,  the  other  shall  not  be  admitted  to 
testify  either  in  his  own  favor  or  in  favor  of 
any  party  to  the  action  claiming  under  him. 

[See  note  at  end  of  this  case.] 

Appeal  from  St.  Louis  Circuit  Court: 
WiTHBOW,  Judge. 

Action  by  William  Leavca,  plaintiff,  against 
Southern  Railway  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.     Rbtvebsed. 

Sofnuel  B.  MePheeters  for  appellant. 
Frank  A,  Thompson  and  Guy  A,  Thompson 
for  respondent. 


[152]  RAH.BY,  C— Plaintiff  brought  suit  in 
the  circuit  court  of  the  city  of  St.  Louis, 
Missouri,  to  recover  damages  on  account  of 
injuries,  claimed  to  have  been  inflicted  upon 
him,  in  the  form  of  an  assault,  by  an  alleged 
agent  of  defendant,  while  acting  within  the 
scope  of  his  employment.  Since  said  assault, 
and  before  the  trial  in  the  circuit  court,  the 
alleged  agent,  Teague,  departed  this  life. 

Notwithstanding  the  prior  death  of  Teague, 
who  is  charged  with  having  made  the  assault 
and  thus  created  the  cause  of  action,  plaintiff 
was  permitted,  over  the  objection  and  excep- 
tion of  defendant,  to  detail  in  evidence,  at  the 
trial,  his  version  of  the  controversy  and  the 
assault  made  upon  him.  To  the  offer  of  this 
evidence  concerning  all  that  was  said  and 
done  by  Teague,  defendant's  alleged  agent 
and  watchman  at  the  time,  an  objection  and 
exception  was  interposed,  on  the  ground  that 
Teague,  the  other  party  to  the  transaction  in 
issue  and  on  trial,  was  dead.  The  trial  court 
overruled  said  objection  and  permitted  plain- 
tiff to  testify  as  to  what  was  said  and  done 
between  himself  and  Teague. 

Upon  the  trial  in  the  circuit  court,  the  jury 
returned  a  verdict  in  favor  of  plaintiff  for 
$999,  as  compensatory  damages,  and  $1000  as 
exemplary  damages,  and  judgment  was  en- 
Ann.  Cas.  191 8B. — 7. 
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tered  accordingly.  Defendant  filed  a  motion 
for  new  trial  and  in  arrest  of  judgment  in 
due  time.  The  trial  court  ordered  a  remitii' 
tur  so  as  to  reduce  the  compensatory  dam- 
ages to  $500  and  the  exemplary  damages  to 
same  amount.  Thereupon  the  court,  after  a 
remittitur  was  entered,  rendered  judgment 
for  $1000,  and  overruled  defendant's  motion 
for  a  new  trial  and  in  arrest  of  judgment. 
The  case  was  duly  appealed  to  the  St.  Louis 
Court  of  [153]  Appeals,  and  the  latter  re- 
versed and  remanded  the  cause,  on  the  ground 
that  the  trial  court  erred  in  permitting  plain- 
tiff to  testify,  over  defendant's  objection,  to 
the  transactions  and  conversations  which  oc- 
curred between  himself  and  Teague,  after  the 
latter  had  died. 

The  opinion  of  the  Court  of  Appeals  was 
written  by  Judge  Nortoni,  and  concurred  in 
by  each  of  the  other  judges  of  said  court, 
llie  latter,  deeming  the  conclusion  reached, 
to  be  in  conflict  with  the  opinion  of  Judge 
Broaddus,  in  Drew  v.  Wabash  R.  R.  Co.  129 
Mo.  App.  459,  on  identically  the  same  ques- 
tion, certified  the  case  to  this  court,  as  pro- 
vided by  law  under  sucli  circumstances. 
Counsel  for  appellant,  at  the  oral  argument  of 
said  cause  here,  announced  with  commendable 
fairness,  that  the  only  question  before  us  was 
whether  the  testimony  of  plaintiff  in  regard 
to  the  transactions  and  conversations  be- 
tween himself  and  Teague,  was  competent  un- 
der  our   statute. 

Tlie  controversy  is  thus  narrowed  down  to 
a  construction  of  section  6354,  Revised  Stat- 
utes   1900,   which   reads    as    follows: 

''Xo  person  shall  be  disqualified  as  a  wit- 
ness in  any  civil  suit  .  .  .  ;  Provided,  that 
in  actions  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  in  issue  ctnd 
on  trial  is  dead,  or  is  shown  to  the  court  to  be 
insane,  the  other  party  to  such  contract  or 
cause  of  action  shall  not  be  admitted  to  tes- 
tify either  in  his  own  favor  or  in  favor  of 
any  party  to  the  action  claiming  under  him." 

We  have  carefully  examined  the  opinion 
of  Judge  Broaddus  in  the  Drew  case  supra, 
in  connection  with  many  other  authorities  in 
respect  to  the  same  subject,  and  have  been 
unable  to  reach  the  conclusion,  that  the  dis- 
qualification called  for  in  the  above  section 
of  our  statute  does  not  apply  in  actions  ea> 
delicto.  We  can  conceive  of  no  good  reason 
for  applying  the  provisions  of  said  section  to 
actions  upon  contract,  which  [154]  would  not 
apply  with  equal  force  to  circumstances  like 
those  in  the  case  at  bar.  We  are  therefore  of 
the  opinion,  that  the  Drew  case  does  not  prop- 
erly declare  the  law  in  respect  to  the  fore- 
going matter  and  should  not  be  followed. 

The  opinion  of  the  St.  Louis  Court  of 
Appeals  herein,  is  reported  in  171  Mo.  App. 
24  et  seq.  It  contains  a  full  statement  of  the 
case  and  presents  an  able  review  of  the  prin- 
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ciples  of  law  in  regard  to  the  matter  under 
consideration.  The  conclusion  reached  by  the 
above  court,  in  its  treatment  and  disposition 
of  this  cause,  is  accordingly  affirmed. 

In  the  recent  case  of  Eaton  v.  Cates  (Mo.) 
175  S.  W.  I.  c.  953,  we  construed  section  6354, 
supra,  in  accordance  with  the  views  of  the 
St.  Louis  Court  of  Appeals  supra.  Cogent 
reasons  for  observing  the  above  construction 
of  said  section  of  our  statute  will  be  found 
discussed  in  Chandler  v.  Hedrick,  187  Mo. 
App.  1.  c.  670,  173  S.  W.  93;  Diggs  v.  Hen- 
son,  181  Mo.  App.  34,  163  S.  W.  565;  Bone 
V.  Friday,  180  Mo.  App.  577,  581,  167  S.  W. 
599;  Taylor  v.  George,  176  Mo.  App.  1.  c.  222, 
223,  161  S.  W.  1187;  Leavea  v.  Southern  R. 
Co.  171  Mo.  App.  1.  c.  27,  163  S.  W.  600; 
Lieber  v.  Lieber,  239  Mo.  1,  143  S.  W.  458; 
Williams  v.  Edwards,  94  Mo.  447,  7  S.  W. 
429,  as  well  as  other  cases  in  this  State. 

The  judgment  of  the  St.  Louis  Court  of 
Appeals  is  therefore  affirmed,  and  the  cause 
reversed  and  remanded  with  directions  to  the 
circuit  court  to  proceed  with  the  case  in 
accordance  with  the  views  here  expressed. 

Brown,  C,  not  sitting. 

Per  Cubiam. — ^The  foregoing  opinion  of 
Bailey,  C,  is  hereby  adopted  as  the  opinion 
of  the  court.    All  of  the  judges  concur. 


NOTE. 

Rule  Ezclndlns  Tettimony  Relaiins  to 
Transaotion  with  Decedent  a*  Ap« 
plicable  to  Aetion  Ez  Delieto. 

General  Rule, 

A  statute  excluding  the  testimony  of  the 
surviving  party,  where  one  of  the  original  par- 
ties to  a  contract  or  cause  of  action  is  dead, 
applies  to  an  action  in  tort  as  well  as  to  an 
action  on  contract.  Fischer  v.  Morse,  9  Gray 
(Mass.)  440;  Darks  v.  Scudder-Gale  Grocer 
Co.  146  Mo.  App.  246,  130  S.  W.  430;  Burns 
V.  Polar  Wave  Ice,  etc.  Co.  (Mo.)  187  S.  W. 
145;  Irwin  v.  Nolde,  164  Pa.  St.  205,  30 
Atl.  246.  And  see  the  reported  case.  See  also 
Anderson  v.  Louisville,  etc.  R.  Co.  134  Ky. 
343,  20  Ann.  Cas.  920,  120  S.  W.  298.  Com- 
pare Baxter  ▼.  Knowles,  12  Allen  (Mass.) 
114;  Entwhistle  v.  Feighner,  60  Mo.  214; 
Drew  V.  \\'abash  R.  Co.  129  Mo.  App.  459, 
107  S.  W.  478. 

In  Irwin  v.  Nolde,  supra,  an  action  for  tres- 
pass, the  court  said:  'The  first  and  second 
assignments  of  error  relate  to  the  admission 
of  the  testimony  of  plaintiff,  who  was  ob- 
jected to  as  a  witness,  to  matters  occurring 
during  the  life  of  the  defendants  and  to  con- 
versations had  with  them.  He  was  allowed  to 
testify,  the  reason  stated  by  the  learned 
judge  in  support  of  his  ruling  being  that  in 


actions  of  trespass  and  tort  either  party  may 
be  a  witness  notwithstanding  the  death  of 
the  other,  and  that  'it  is  only  in  cases  of 
contract  where  one  party  to  the  contract  is 
dead,  by  the  policy  of  the  law  the  other  party- 
is  not  allowed  to  testify.'  We  see  no  valid 
ground  for  the  distinction  made.  The  plain- 
tiff would  not  have  been  a  competent  witness 
before  the  Act  of  1869,  and  he  came  within 
the  letter  of  the  proviso  of  sec.  1  of  that  act 
as  to  'actions  by  or  against  executors,  admin- 
istrators,  or  guardians,'  and  he  was  excluded 
by  sec.  5,  clause  E,  of  the  Act  of  1887.  The 
act  makes  no  distinction  between  different 
classes  of  civil  actions.  Nolde,  as  a  de  facto 
trustee,  was  a  party  to  the  thing  or  contract 
in  action,  a  right  connected  with  the  prop- 
erty; and  the  plaintiff  was  a  surviving  party 
as  well  as  a  person  whose  interest  was  adverse 
to  the  right  of  the  deceased  party.  He  was 
within  the  letter  and  spirit  of  the  excluding 
clause  of  the  act,  and  was  clearly  incompetent 
to  testify." 

Application  of  JBuIe. 

In  Bums  ▼.  Polar  Wave  Ice,  etc.  Co.  (Mo.) 
187  S.  W.  146,  it  appeared  that  the  plaintiff 
while  driving  a  team  collided  with  the  de- 
fendant's wagon.  In  an  action  for  the  dam- 
ages sustained  by  the  plaintiff  the  trial 
court  permitted  the  plaintiff  to  testify  al- 
though the  driver  who  drove  the  defendant's 
vehicle  at  the  time  of  the  accident  had  since 
died.  Gn  appeal  the  court  followed  the 
ruling  of  the  reported  case,  holding  that  the 
plaintiff  should  not  have  been  permitted  to 
testify  to  the  acts  of  the  driver  which  it  was 
claimed  caused  the  accident  rendering  the 
defendant  liable. 

In  Darks  v.  Scudder-Gale  Grocer  Co.  146 
Mo.  App.  246,  130  S.  W.  430,  it  appeared  that 
the  defendant  through  its  salesman  sold  to 
the  plaintiff's  husband  and  his  partner  some 
ginger  extract.  The  extract  contained  wood 
alcohol  from  the  use  of  which  the  plain- 
tiff^s  husband  died.  In  an  action  for  death  by 
wrongful  act  brought  by  the  widow  of  the 
deceased,  the  partner  of  the  husband  was 
permitted  to  testify  that  the  salesman  of  the 
defendant  represented  that  the  extract  was 
used  for  medicinal  purposes  and  was  harm- 
less, though  the  salesman  was  then  dead. 
W^hile  the  testimonv  was  held  to  be  admissi- 
ble  for  the  reason  that  the  statute  does  not 
disqualify  a  witness  to  testify  in  a  matter  in 
which  he  is  not  interested,  the  court  said: 
"In  Drew  v.  Wabash  R.  Co.  129  Mo.  App.  466, 
107  S.  W.  478,  the  Kansas  City  court  of  ap- 
peals declares  that  the  statute  does  not  apply 
in  an  action  ex  delicto,  but  is  limited  to  ac- 
tions on  contracts.  We  fail  to  see  the  differ- 
ence in  principle,  whether  the  action  be  on 
the  contract,  or  in  tort.    If  in  either  case,  the 
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terms  of  the  contract  are  a  material  issue 
to  be  determined,  then  it  seems  to  us  the 
same  rule'  should  apply.  It  is  not  necessary, 
however,  to  determine  this  question,  as  we 
put  our  holding  on  another  theory."  See  also 
the  reported  case  wherein  the  Drew  case  is 
overruled. 

The  rule  has  been  applied  in  an  action  for 
fraud  in  inducing  the  plaintiff  to  sell  shares 
of  corporate  stock  for  less  than  their  value. 
Wagner  v.  Binder  (Mo.)  187  Si  W.  1128. 

In   Baxter  v.  Knowles,  12  Allen    (Mass.) 
114,  it  appeared  that  the  plaintiff  was  the 
owner  of  certain  articles  of  furniture  which 
she  bought  with  her  own  money,  with  her 
husband's  approval.    On  the  husband's  death 
the  defendant  as  his  executor  converted  the 
property    to    his    own    use.      The    plaintiff 
brought  an  action  in  trover  and  offered  herself 
as  a  witness  to  prove  her  case.    Holding  that 
her  testimony  was  improperly  excluded,  the 
court  said:    "The  defendant  contends  that  the 
plaintiff's  husband  was  an  original  party  to 
the  contract  from  which  her  cause  of  action 
arises.     But  how  does  her  cause  of  action 
arise  from  a  contract?     The  action  is  tort. 
The  cause  of  action  is  a  wrong  which  she 
alleges  was  done  by  the  defendant  personally. 
She  does  not  sue  him  in  a  representative  ca- 
pacity.   She  charges  him  with  having  unlaw- 
fully  disposed   of  her  property.     The  only 
connection  which  her  cause  of  action  has  with 
a  contract  is  found  in  the  fact  that  she  ac- 
quired the  property  by  a  contract,  as  she 
offered  to  prove.    But  it  was  not  a  contract 
with    the   defendant   or   his   testator   under 
which  she  claimed  title,  but  with  Adams  & 
North.    She  offered  to  prove  that  she  bought 
the  articles  of  furniture,  except  the  tea-set, 
from  Adams  &  North,  before  her  marriage; 
that  she  paid  for  them  with  her  own  money, 
drawn    from   the   savings   bank;    that  they 
never  were  her  husband's  property,  his  only 
concern  with  the  matter  being  that  he  aided 
her  in  selecting  them,  and  took  the  money  for 
her  to  pay  for  them.    ...    It  was  a  mere 
begging  of  the  question  for  the  defendant  to 
argue  that  the  plaintiff  could  not  be  a  wit- 
ness, because  the  furniture  had  been  the  prop- 
erty of  the  husband,  and  the  wife  must  have 
acquired  it  by  a  contract  with  him.    She  de- 
nied that   it   ever  was  his  property.     She 
claimed  that  she  bought  it  before  marriage  of 
Adams  k  North,  when  his  assent  to  her  pur- 
chase, and  aid  in  it,  would  add  nothing  to  her 
title,  and  formed  no  part  of  any  contract. 
It  was  mere  approval  and  acquiescence,  not 
making  him  in  any  sense  a  party.    If  the  de- 
fendant had  shown  that  the  title  to  the  fur- 
niture was  ever  in  Mr.  Baxter,  and  that  the 
plaintiff  acquired  it  by  a  contract  with  him, 
it  would  have  constituted  a  valid  defense. 
But  this  must  have  been  the  result  of  the 
whole  case,  after  all  the  evidence  was  heard, 
to  be  found  by  the  jury,  and  was  not  to  be 


assumed  upon  the  mere  suggestion  of  the  de- 
fendant for  the  purpose  of  excluding  evidence. 
We  are  of  opinion  that  under  the  statute 
which  regulates  the  competency  of  witnesses, 
the  plaintiff's  testimony  was  admissible  as  to 
the  furniture,  the  part  of  her  cause  of  action 
which  was  separable  and  distinct  from  the 
rest,  and  which  was  not  derived  from  a  con- 
tract another  party  to  which  was  dead." 
Compare  Fischer  v.  Morse,  9  Gray  (Mass.) 
440. 

In  an  action  for  damages  for  wrongfully 
ejecting  a  passenger,  the  testimony  of  the 
plaintiff  concerning  the  statement  of  the  con- 
ductor who  put  him  off  the  train  and  who  was 
dead  at  the  time  of  the  trial  has  been  held 
to  be  inadmissible  under  a  statute  which  pro- 
vided that  no  person  should  testify  for 
himself  concerning  any  verbal  statement  or 
transaction  with  a  person  since  deceased.  An- 
derson V.  Louisville,  etc.  R.  Co.  134  Ky.  343, 
20  Ann.  Cas.  920,  120  S.  W.  298,  301. 

A  statute  providing  that  "in  all  suits  by 
or  against  heirs  or  devisees,  founded  upon  a 
contract  with  or  demand  against  the  ancestor, 
to  obtain  title  to  or  possession  of  property, 
real  or  personal,  of,  or  in  right  of,  such  an- 
cestor, or  to  affect  the  same  in  any  manner, 
neither  party  to  such  suit  shall  be  a  compe- 
tent witness  as  to  any  matter  which  occurred 
prior  to  the  death  of  the  ancestor,"  has  been 
held  not  to  apply  to  actions  sounding  in  tort. 
It  has  accordingly  been  held  that  testimony  of 
a  widow  concerning  matters  which  occurred 
prior  to  her  husband's  death  are  admissible  in 
a  suit  for  damages  for  an  injury  which  caused 
the  husband's  death,  since  the  action  is  not 
founded  on  a  contract  or  brought  in  the  right 
of  a  decedent.  Louisville,  etc.  R.  Co.  v.  Thomp- 
son, 107  Ind.  442,  8  N.  E.  18,  9  N.  E.  357,  57 
Am.  Rep.  120;  Cincinnati,  etc.  R.  Co.  v.  Cre- 
gor,  150  Ind.  625,  50  N.  E.  760.  The  court 
in  Louisville,  etc.  R.  Co.  v.  Thompson,  supra, 
considering  the  statute  said:  "We  said  in  our 
former  opinion,  that  even  if  it  were  conceded 
that  the  widow  of  Andrew  Eichler  was  not  a 
competent  witness,  no  material  error  was 
committed  in  permitting  her  to  testify,  and 
we  still  adhere  to  that  view;  but  we  are  pre- 
pared to  go  further,  and  hold  that  she  was 
a  competent  witness,  for  the  statute  does  not 
apply  to  cases  of  tort  resulting  in  the  death 
of  the  husband.  Neither  section  498  nor  sec- 
tion 499  of  the  code  applies  to  a  case  like 
this,  for  the  widow  is  not  a  party  to  the 
record,  nor  is  her  interest  adverse  to  the 
estate,  and  the  case  is  not  one  between  heirs. 
The  case  is  not  'founded  on  a  contract  with 
or  demand  against  the  ancestor,'  or  'to  obtain 
title  to  or  possession  of  property,  real  or 
personal,'  but  is  an  action  to  recover  dam- 
ages for  a  tort  causing  the  ancestor's  death." 

It  has  been  held  that  in  an  action  for  dam- 
ages for  killing  the  plaintiff's  husband  the 
defendant  might  testify  since  there  was  no 
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contract  or  cause  of  action  to  which  the  hus- 
band was  a  party.  Entwhistle  v.  Feighner, 
60  Mo.  214j  wherein  the  court  said:  "In  the 
present  case  there  was  no  contract  or  cause  of 
action  to  which  the  deceased  husband  was  a 
party.  The  proviso  in  the  statute  was  en- 
acted for  the  purpose  of  putting  parties  on 
an  equal  footing,  and  not  allowing  a  living 
party  to  give  his  version  of  a  contract  when 
he  could  not  be  confronted  by  the  other  party 
in  consequence  of  death.  When  the  husband 
was  killed,  then  it  was  for  the  first  time  that 
the  cause  of  action  accrued  to  the  plaintiff 
as  his  widow.  Had  the  husband  survived, 
this  action  never  could  have  been  brought. 
It  is  an  action  in  which  plaintiff  and  de- 
fendant only  could  be  parties,  for  it  did  not 
arise  till  after  the  husband's  death." 


ANDREWS 

V. 

CITY  OF  SOUTH  HAVEN. 

Michigan  Supreme  Court — July  23,  1915. 
1S7  Mich.  294;  168  N.  W.  827. 

Bfuiiioipal  Corporation*  —  Operation 
of  Eleetrio  Liektine  Plant  —  Com« 
petition  with  Citixen  —  Sale  of  Fiz- 
tnre*. 

Under  Const,  art.  8,  §  23,  authorizing  mu- 
nicipalities to  own  and  operate  public  utili- 
ties for  supplying  water,  heat,  etc.,  and  Comp. 
Laws  1897,  §§  3258,  3269,  and  3270,  authoriz- 
ing municipalities  to  acquire  and  operate  gas 
and  electric  light  plants,  a  city  which  oper- 
ates its  own  electric  light  plant  is  entitled 
to  do  all  those  things  naturally  connected 
with  and  belonging  to  the  running  of  such  a 
business,  and  so  may  sell,  if  necessary,  light 
fixtures. 

[See  note  at  end  of  this  case.] 

Sanie. 

A  taxpayer  is  not  entitled  to  have  a  city 
enjoined  from  engaging  in  selling  electrical 
appliances  as  a  part  of  its  business  of  fur- 
nishing electric  light,  where  it  did  not  appear 
that  any  increase  in  taxation  resulted  or  that 
money  was  misappropriated. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Van  Buren 
county:    Des  Voigi^es,  Judge. 

Action  by  Albert  E.  Andrews,  plaintiff, 
against  City  of  South  Haven,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The  facts   are  stated  in  the  opinion.     Af- 

FIBHED. 


Thomas  J,  Oavanaugh  for  appellant. 
Fred  C.  Cogshall  for  appellee. 

[295]  Steebe,  J. — ^This  is  an  appeal  to  re* 
view  a  decree  sustaining  defendant's  demur- 
rer to  complainant's  bill,  filed  to  restrain 
alleged  ultra  vires  municipal  trading,  and 
dismissing  the  same. 

In  outline,  the  material  facts  disclosed  by 
said  bill  are  as  follows:  Complainant,  who 
is  a  resident  property  owner  and  taxpayer  of 
the  city  of  South  Haven,  where  he  maintains 
a  regular  place  of  business,  and  is  engaged 
in  selling  and  installing  electrical  fixtures, 
bulbs,  supplies,  wiring,  etc.,  and  equips  build- 
ings to  [296]  use  electrical  current  for  light* 
ing  and  other  purposes,  charges  that  defend- 
ant is  engaged  in  like  business  in  excess  of 
its  corporate  authority,  in  competition  with 
him,  unlawfully  using  public  funds  for  that 
purpose.  Defendant  is  a  city  of  the  fourth 
class,  organized,  existing,  and  ^^doing  busineas 
supposedly"  under  the  Constitution  of  this 
State  and  Act  No.  215,  Pub.  Acts  1893. 
There  is  in  said  city  a  private  gas  plant 
which  supplies  the  community  with  gas  for 
lighting  purposes.  The  city  owns  and, 
through  its  board  of  public  works,  operates, 
a  municipal  lighting  plant  from  which  it 
supplies  itself  and  inhabitants  with  electric 
lights.  It  keeps  on  hand,  purchased  with 
public  money  raised  by  taxation  and  trans- 
ferred to  a  fimd  for  that  purpose,  a  stock  of 
electrical  fixtures  and  accessories  similar  to 
those  dealt  in  by  complainant,  which  it  sells 
to  its  inhabitants,  also  furnishing  to  them, 
for  hire,  its  regularly  employed  electricians 
to  install  wiring  and  electrical  equipment  in 
their  private  residences  and  places  of  busi- 
ness, advertising  that  it  wull  perform  such 
work,  furninh  and  install  fixtures,  supply 
attachments,  light  bulbs,  and  all  electrical 
accessories,  for  private  individuals  on  their 
premises,  in  their  private  residences  or  places 
of  business,  substantially  at  cost.  The  bill 
further  alleges  that,  as  a  result  of  the  city 
thus  engaging  in  competition  with  complain- 
ant, he  is  suffering,  and  will  continue  to 
suffer,  irreparable  loss  and  damage;  charges 
that  it  is  not  essential  or  necessary  for  the 
city  to  engage  in  such  business  in  order  to 
supply  its  inhabitants  with  light,  and  that 
under  the  charter  it  has  no  authority  to  do 
so;  therefore  prays  for  an  injunction  re-* 
straining  said  municipality  from  ^'engaging 
in  and  carrying  on  the  business  aforesaid  in 
the  manner  aforesaid,  and  from  using  the 
funds  of  the  city  raised  by  taxation  for  other 
purposes  to  buy  supplies  and  keep  them  for 
sale  and  to  pay  the  electricians  for  the  pur- 
pose of  disposing  of  their  time  to  [297]  pri- 
vate individuals  for  hire  in  the  manner  afore- 
said, and  from  keeping  and  selling  to  private 
individuals    wire,    fixtures,   bulbs,    electrical 
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•opplies,  or  accessories  in  any  amount  or  of 
any  kind  whatsoever." 

The  direct  and  only  question  raised  by  this 
bill  and  the  demurrer  to  it  is  the  right  of 
the  city,  while  operating  its  electric  plant 
and  supplying  its  Inhabitants  with  current, 
to  also  in  that  connection  do  electrical  wiring 
on  their  private  premises  and  furnish  fixtures 
and  other  accessories  essential  and  convenient 
in  using  electricity. 

The  corporate  power  of  a  city  to  own  and 
operate  a  municipal  eleotric  plant  and  supply 
its  inhabitants  at  prescribed  rates  light,  heat, 
and  power  is  conferred  by  statute  and  the 
Constitution.  In  the  act  under  which  defend- 
ant was  incorporated,  authority  to  supply 
light  is  conferred,  and  by  the  Constitution, 
adopted  later,  heat  and  power  are  included 
as  follows  ( section  23,  art.  8 ) : 

''Subject  to  the  provisions  of  this  Constitu* 
tion,  any  city  or  village  may  acquire,  own 
and  operate,  either  within  or  without  its  cor* 
porate  limits,  public  utilities  for  supplying 
water,  light,  heat,  power  and  transportation 
to  the  municipality  and  the  inhabitants 
thereof." 

The  general  act  providing  for  incorpora- 
tion  of  cities  of  the  fourth  class  (chapter  88, 
1  Comp.  Laws),  under  which  defendant  was 
organized,  contains  various  provisions  upon 
the  subject  of  municipal  lighting.  Section 
3258  (2  How.  Stat.  [2d  ed.]  §  6784)  confers 
the  power  as  follows: 

"It  shall  be  lawful  for  any  city  incorpo- 
rated or  reincorporated  under  the  provisions 
of  this  act  to  acquire  by  purchase  or  to  con- 
struct, operate  and  maintain,  either  independ- 
ently or  in  connection  with  the  water  works 
of  such  city,  either  within  or  without  the 
city,  works  for  the  purpose  of  supplying  such 
citv  and  the  inhabitants  thereof,  or  either, 
with  gas,  electric  or  [298]  other  lights  at 
such  times  and  on  such  terms  and  conditions 
as  hereinafter  provided." 

By  section  3266  (2  How.  Stat.  [2d  ed.] 
§  5792)  authority  is  given  the  common  coun- 
cil to  enact  such  ordinances  and  adopt  such 
resolutions  as  may  be  necessary  to  carry  that 
object  into  effect,  and  to  protect  and  control 
the  property  owned  and  used  for  that  pur- 
pose. The  act  also  provides  for  a  board  of 
public  works  with  authority  to  fix  rates,  sub- 
ject to  direction  of  the  council,  charged, 
amongst  other  things,  with  the  following 
"duty,  power  and  responsibility"  (section 
3269  [2  How.  Stat.   (2d  ed.)   §  5795])  t 

'^Second.  The  construction,  management, 
supervision  and  control  of  such  electric  or 
other  lighting  plants  as  are  or  shall  be  owned 
bv  the  city." 

*  Section  3270  (2  How.  Stat.  [2d  ed.]  §  5796) 
provides: 

'^The  said  board  shall  have  power  to  make 
and  adopt  all  such  by-laws,  rules  and  regula- 


tions aj3  they  may  deem  necessary  and  expe- 
dient for  the  transaction  of  their  business, 
not  inconsistent  with  the  ordinances  of  the 
city  or  the  provisions  of  this  act." 

In  this  inquiry  the  governmental  powers  of 
a  city,  by  which  it  regulates  and  controls  its 
citizens  in  a  sovereign  capacity,  are  not  in- 
volved. Tlie  question  raised  here  relates  only 
to  the  proprietary  or  business  powers  of  the 
city,  by  means  of  which  it  may  act  and  con- 
tract for  its  own  private  advantage  and  that 
of  its  inhabitants  combined.  In  the  exercise 
of  the  latter  powers,  the  municipality,  acting 
through  its  officers,  is  governed  by  the  same 
rules  which  control  a  private  individual  or 
business  corporation  under  like  circumstances. 
Omaha  Water  Co.  v.  Omaha,  147  Fed.  1,  77 
C.  C.  A.  267,  12  L.R.A.(N:S.)  736,  8  Ann. 
Cas.  614.  In  such  case  the  fact  that  a  city 
engaging  in  a  certain  line  of  activity,  com- 
mercial in  its  nature,  competes  with  and 
thereby  damages  [299]  one  of  its  inhabitants 
in  his  business,  does  not  entitle  him  to  relief, 
for  the  city  owes  him  no  immunity  from 
competition. 

The  electric  light  plaiit  which  defendant 
owned  and  operated,  although  a  municipal 
public  utility,  was  a  business  concern  or 
enterprise.  In  its  operation  and  business 
management  the  city  had  the  right  and  power 
to  do  those  things  naturally  connected  with 
and  belonging  to  the  running  of  such  a  busi- 
ness which  a  private  corporation  would  have 
in  the  same  connection.  Pond  on  Public 
Utilities,  §  8.  The  power  to  engage  in  this 
municipal  business  activity  for  the  public 
welfare  is  necessarily  conferred  in  general 
terms.  To  go  into  details  of  administration 
and  specify  each  particular  thing  which  could 
or  could  not  be  done  would  be  unwise  and 
practically  impossible.  As  to  details  and 
methods  of  conducting  such  authorized  busi- 
ness, involving  exercise  of  special  knowledge 
and  business  judgment,  there  must  be  many 
implied  powers.  A  strict,  illiberal,  or  nar- 
row construction  which  might  hamper  the 
exercise  of  a  reasonable  discretion  by  the 
municipal  authorities  in  such  matters,  be- 
cause the  power  is  given  in  few  words,  is  not, 
with  perhaps  a  few  exceptions,  the  tendency 
of  decisions  in  most  jurisdictions.  The 
courts  as  a  rule  are  not  disposed  to  interfere 
with  the  management  of  an  authorized  busi- 
ness, conducted  by  the  municipal  authorities 
presumably  in  the  interest  and  for  the  benefit 
of  the  city  and  its  inhabitants,  unless  dis- 
honesty or  fraud  is  manifest,  or  the  vested 
power  which  its  implied  discretion  has  been 
clearly  exceeded  or  grossly  abused.  In  Tor- 
rent V.  Muskegon,  47  Mich.  115,  10  X.  W. 
132,  41  Am.  Rep.  715,  Justice  Campbell,  in 
writing  the  opinion,  foreshadowed  the  rule 
which,  by  the  great  weight  of  authority,  is 
applied  in  construing  general  powers  to  a 
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municipality  to  engage  in  certain  modern 
business  activities  for  the  public  welfare, 
saying  in  part: 

[300]  "If  cities  ^ere  new  inventions,  it 
might  with  some  plausibility  be  claimed  that 
the  terms  of  their  charters,  as  expressed, 
must  be  the  literal  and  precise  limits  of  their 
powers.  .  .  .  There  are  many  flourishing 
cities  whose  charters  are  very  short  and  8im«- 
ple  documents.  Our  verbose  charters,  except 
in  the  limitations  they  impose  upon  munici- 
pal action,  are  not  as  judiciously  framed  as 
they  might  be,  and  create  mischief  by  their 
prolixity.  But  if  we  should  assume  that 
there  is  nothing  left  to  implication,  we 
should  And  the  longest  of  them  too  imperfect 
to  make  city  action  possible." 

In  Henderson  ▼.  Young,  119  Ky.  224,  83 
S.  W.  583,  where  the  issue  was  the  rig^t  of 
the  city  to  furnish  electricity  for  light  and 
otlier  purposes  to  customers  beyond  tlie  city 
limits,  it  is  said: 

"In  the  management  and  operation  of  its 
electric  plant,  a  city  is  not  exercising  its 
governmental  or  legislative  powers,  but  its 
business  powers,  and  may  conduct  it  in  the 
manner  which  promises  the  greatest  benefit 
to  the  city  and  its  inhabitants  in  the  judg- 
ment of  the  city  council ;  and  it  is  not  within 
the  province  of  the  court  to  interfere  with 
the  reasonable  discretion  of  the  council  in 
such  matters." 

Little  direct  authority  is  to  be  found  upon 
the  exact  question  raised  by  the  facts  dis- 
closed in  complainant's  bill.  The  two  cases 
cited  by  counsel  for  complainant  most  favor- 
able to  his  contention  are  Atty.-Gen.  v.  Leices- 
ter Corp.  74  J.  P.  (Eng.)  385,  and  Keen 
▼.  Waycross,  101  Ga.  588,  29  S.  E.  42.  The 
first-named  involved  the  right  of  the  "under- 
takers," representing  the  municipal  corpora- 
tion which  was  authorized  to  supply  electrical 
current  only  at  the  consumer's  terminals,  to 
deal  in  and  furnish  wiring,  electrical  fittings, 
lamps,  and  other  accessories.  The  court  held 
they  could  not,  basing  its  decision  upon  limi- 
tations found  in  the  legislation  and  provi- 
sional order  in  connection  therewith  having 
the  force  of  law,  saying  in  part: 

"I  also  think  that  there  is  nothing  in  the 
sections  of  [301  ]  the  act  of  1847  inconsistent 
with  the  construction  of  'supply'  in  the  act 
of  1882  contended  for  by  the  plaintiff — name- 
ly, that  it  means  the  supply  of  energy  to  the 
consumer  at  his  terminals.  .  .  .  When 
we  turn  to  the  provisional  order,  tiie  inter- 
pretation, in  my  opinion,  becomes  still  plain- 
er, 'consumer's  terminals'  is  there  stated  to 
mean  'the  ends  of  the  electric  lines  situate 
upon  any  consumer's  premises  and  belonging 
to  him  at  which  the  supply  of  energy  is  de- 
livered from  the  service  lines.'  The  imder- 
takers  have  power  to  charge  for  supply  of 
energy  and  for  meters  and  fittings,  but  for 


furnishing  and  laying  lines  they  have  no 
power  to  charge  except  in  special  eases.  By 
clause  21  of  the  provisional  order,  however, 
they  are  bound  to  give  a  supply  of  energy 
on  demand,  and,  if  the  wiring  of  the  house 
and  provision  of  fittings  is  part  of  the  sup- 
ply, they  would  be  compellable  to  do  it  with- 
out remuneration,  and  I  think  there  is  force 
in  the  plaintiff's  argument  that  this  cannot 
have  been  intended  by  the  legislature.  In 
my  opinion,  'supply/  within  the  meaning  of 
the  act  and  order,  is  completed  at  the  con* 
sumer's  terminals." 

While  that  opinion  is  upon  the  same  sub- 
ject as  the  instant  case,  the  controlling  rea-. 
son  for  the  decision  has  little  application 
here.  In  that  case  distinct  restrictions  were 
placed  upon  the  authority  given  the  nnder- 
takers,  or  borough  officials,  by  the  wording 
of  the  act  and  provisional  order,  which  de- 
fined and  limited  the  scope  of  their  action  in 
express  terms,  the  exact  meaning  of  which 
was  declared,  to  exclusion,  as  the  court  found, 
of  the  implied  power  claimed. 

In  Keen  v.  Waycross,  supra,  it  was  held 
that  the  city  of  Waycross  did  not  have  im- 
plied authority  under  its  charter,  which  au- 
thorized the  erection  and  maintenance  of  a 
system  of  waterworks  and  connecting  the 
city's  mains  with  pipes  of  water  consumers, 
to  engage  in  a  general  plumbing  business, 
sell  plumbing  supplies  and  material  to  pri- 
vate citizens,  and  do  contract  work  in  placing 
the  same  upon  their  premises.  By  analogy, 
it  can  be  said  that  certain  of  the  reasons 
[302]  stated  in  that  opinion  tend  to  support 
the  construction  contended  for  by  complain- 
ant in  this  case.  That  opinion  followed  the 
rule  of  strict  construction;  it  being  said,  in 
part: 

"Unless  the  city  of  Waycross  can  show 
express  legislative  authority  to  engage  in  the 
business  in  which  it  has  embarked,  the  acts 
of  its  officials  of  which  the  plaintiff  complains 
are  clearly  ultra  vires.  We  have  no  doubt 
that,  imder  the  act  of  1889,  upon  which  ihe 
city  rests  its  defense,  its  board  of  commis- 
sioners have  ample  power  to  take  such  steps 
as  are  needful  in  order  to  render  the  water- 
works system  of  the  city  efficient  and  bene- 
ficial to  the  public.  (See  Acts  of  1889, 
p.  829.)  But  tiie  position  of  the  city  that» 
to  bring  this  result,  it  was  necessary  to  en- 
gage in  the  plumbing  business,  is  utterly  un- 
tenable, because  obviously  not  well  founded 
in  fact.  It  might  as  reasonably  be  urged 
that,  in  order  to  satisfy  its  patrons,  it  was 
necessary  for  the  city  to  embark  in  the  ice 
business,  as  an  incident  to  its  right  to  supply 
good  drinking  water  to  its  citizens." 

Subsequently,  however,  that  court  recog- 
nized embarking  in  the  ice  business  as  an 
incident  to  the  right  of  a  city  to  supply  good 
drinking  water  to  its  citizens,  in  Holton  ▼. 
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Camilla,  134  Ga.  560,  68  S.  E.  472,  31  L.R.A. 
(N.S.)  116,  20  Ann.  Cas.  199,  where  it  was 
contended  that  the  city  had  "no  right  to 
embark  in  a  purely  private  and  commercial 
business  of  manufacturing  or  dealing  in  a 
common  commodity  of  commerce,  such  as  ice; 
and  therefore  the  use  of  public  funds  raised 
by  taxation  for  that  purpose  will  be  illegal." 
While  other  questions  not  material  here  were 
involved  in  that  case  and  discussed,  the  court 
in  disposing  of  the  above  objections  said, 
amongst  other  things: 

''The  object  in  bringing,  by  means  of  a 
waterworks  system,  water  in  pipes  from  a 
distance  for  use  in  supplying  the  needs  of  a 
city,  IB  not  alone  to  obtain  a  sufficient  quan- 
tity, but  also  to  secure  that  which  is  freer 
from  impurities  than  it  is  possible  to  obtain 
in  the  city  itself.  .  .  .  Upon  what  prin- 
ciple could  the  doctrine  [303]  rest  that  liquid 
water  may  be  delivered  by  the  city  to  its 
inhabitants  by  flowage  through  pipes,  but 
that  water  in  frozen  blocks  cannot  be  deliv- 
ered by  wagons  or  otherwise?  If  the  city 
has  the  right  to  furnish  its  inhabitants  with 
water  in  liquid  form,  we  fail  to  see  any 
reason  why  it  cannot  furnish  it  to  them  in 
a  frozen  condition.  .  .  .  Nor  do  we  see 
any  rational  objection  on  the  idea  that  the 
city  will  be  engaging  in  a  manufacturing 
enterprise.  The  city  might  perhaps  equally 
as  well  be  said  to  be  manufacturing  when 
by  the  use  of  a  filtering  process  it  changes 
impure  water  into  that  which  is  pure.  When, 
in  connection  with  its  waterworks  system,  it 
produces  ice,  it  merely,  by  certain  processes, 
changes  the  form  and  temperature  of  a  part 
of  the  water  supplied  by  that  system.  We 
do  not-  think  the  operation  by  the  city  of 
Camilla  of  an  ice  plant  in  connection  with 
its  waterworks  system,  for  the  purpose  of 
furnishing  ice  to  its  inhabitants,  is  in  viola- 
tion of  the  sections  of  the  Constitution  re* 
ferred  to  in  the  plaintiff's  petition,  or  that 
it  is  illegal  for  any  reason." 

Water  sent  through  pipes  to  a  customer's 
residence  or  place  of  business  is  water  deliv- 
ered to  him  ready  for  use  in  its  then  condi- 
tion. He  may  heat  or  cool  it,  drink  or  bathe 
in  it,  and  make  whatever  use  of  it  he  desires. 
But  electric  current  delivered  to  him  at  his 
residence  or  place  of  business  as  it  is  trans- 
mitted over  the  wires,  in  its  then  condition, 
neither  affords  him  heat,  power,  or  light 
without  further  mediums  and  appliances. 
The  statute  and  Constitution  do  not  in  terms 
limit  the  service  to  supplying  the  energy, 
bat  authorize  the  city  to  supply  its  inhabi- 
tants with  water,  light,  heat,  power,  and 
transportation.  It  may  well  be  contended 
that  furnishing  to  customers  taking  electric- 


ity the  necessary  devices  or  equipment  to 
produce  heat,  power,  or  light  from  the  cur- 
rent is  naturally  incidental  to  and  an  im- 
plied power  connected  with  the  business  of 
operating  an  electric  light  plant.  It  does  not 
appear  that  the  municipality  in  so  doing  is 
conducting  the  business  by  different  methods 
or  under  other  rules  [304]  than  those  which 
are  observed  by  and  control  private  business 
corporations  or  private  individuals  in  the 
operation  of  an  electric  plant. 

The  old  law  of  municipal  trading,  involving 
the  propriety  and  expediency  of  authorizing 
a  municipality  to  engage  in  general  business 
in  competition  with  its  citizens  conducting  a 
private  business  of  like  kind,  has  little  bear- 
ing here;  but  the  rule  remains  that  taxation 
can  only  be  for  public  purposes  and  munici- 
palities have  no  express  or  implied  power  to 
engage  generally  in  private  business.  We  are 
past  the  general  question  of  the  validity  of 
legislation  authorizing  municipal  ownership 
and  operation  of  plants  and  their  necessary 
equipment  to  furnish  the  concentrated  popu- 
lation of  cities  with  certain  general  needs 
and  conveniences,  like  water,  light,  heat, 
transportation,  telephone  service,  etc.;  and  it 
is  held  that  the  court  will  not  interfere  with 
any  reasonable  exercise  of  the  implied  powers 
to  operate  such  plants  in  a  business  way,  and 
as  any  private  corporation  could  or  would. 

The  bill  does  not  show  that  complainant 
has  sustained  or  will  suffer  any  loss  or  dam- 
age as  a  taxpayer  by  reason  of  what  is 
charged.  No  increase  of  taxation  for  that 
purpose  is  shown.  He  does  allege  an  im- 
proper use,  in  that  connection,  of  money 
raised  by  taxation  for  that  purpose,  to  buy 
the  electrical  appliances  furnished  customers 
at,  approximately,  cost.  Whether  this  was 
as  a  whole  profitable  in  operating  the  plant 
by  reason  of  increased  sale  of  electricity,  or 
otherwise,  is  not  shown.  To  entitle  him  to 
equitable  relief  as  a  taxpayer,  present  or 
prospective  damages  must  be  shown.  Baker 
V.  Grand  Rapids,  142  Mich.  687,  106  N.  W. 
208. 

We  conclude  that  the  learned  chancellor 
who  first  passed  upon  this  demurrer  correctly 
determined  complainant's  bill  did  not  show 
that  the  defendant  exceeded  its  implied  dis- 
cretionary power  in  the  operation  of  this 
[305]  plant,  nor  state  a  case  which  entitled 
him  to  equitable  relief  by  injunction. 

The  decree  sustaining  said  demurrer  and 
dismissing  complainant's  bill  is  affirmed,  but 
without  costs. 

Brooke,  C.  J.,  and  Kuhn,  Stone,  Ostrander, 
Bird,  and  Moore,  JJ.,  concurred. 

The  late  Justice  McAlvay  took  no  part  in 
this  decision* 
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NOTE. 

RisHt  of   Mnnloipality   to  Enter   Into 
Businets  Compotitioai  with  Citlsen. 

Business  Other  than  Public  Utility,  104. 
Public  Utility ; 

In  Absence  of  Exclusive  Private  Fran- 
chise, 100. 
After  Grant  of  Exclusive  Private  Fran- 
chise, 112, 
Right  of  Citizen  to  Injunctive  Relief,  118. 


BuMnese  Other  than  PuMio  Utility, 

The  primary  design  of  the  creation  of  a 
municipal  corporation  is  that  it  may  perform 
certain  public  functions  as  a  subordinate 
branch  of  government;  and,  while  it  is  in- 
vested with  full  power  to  do  everything  in- 
cident to  a  proper  discharge  thereof,  no  right 
to  do  more  can  ever  be  implied.  Accordingly, 
in  the  absence  of  express  legislative  sanction, 
such  a  corporation  has  no  authority  to  en- 
gage in  any  independent  business  enterprise 
or  occupation  such  as  is  usually  pursued  by 
private  individuals.  In  other  words,  its  legit- 
imate duty  is  to  deal  with  public  afTairs,  and 
not  those  which  are  purely  private  and  en- 
tirely unconnected  with  a  proper  administra- 
tion of  its  governmental  duties.  Keen  v. 
Waycross,  101  Ga.  588,  29  S.  E.  42. 

Thus  in  holding  that  a  municipality  may 
not  engage  in  competition  with  private  ice 
companies  by  entering  into  the  business  of 
manufacturing  and  selling  ice,  the  court  in 
Union  Ice,  etc.  Co.  v.  Ruaton,  135  La.  898, 
Ann.  Cas.  1916C  1274,  66  So.  262,  L.R.A. 
1915B  859,  said  that  the  operation  of  the 
municipal  ice  scheme  would  be  to  make  the 
street  and  other  railroads,  banks  and  other 
large  taxpayers  who  were  at  the  same  time 
small  consumers  of  ice  pay  in  part  for  the 
ice  to  be  furnished  to  the  small  taxpayers, 
as  soda  water  stands,  who  were  at  the  same 
time  large  consumers  of  ice,  with  the  result 
that  the  pockets  of  the  large  taxpayers  would 
be  gone  into  bv  the  town  or  citv  to  enable 
it  to  drive  out  of  business  and  destrov  the 
existing  ice  companies.  Compare  Holton  v. 
Camilla,  134  Ga.  560,  20  Ann.  Cas.  199. 

So  a  municipality  may  not  engage  in  the 
plumbing  business  and  sell  supplies  and  mate- 
rials to  private  citizens,  and  do  cx)ntract  work 
in  placing  the  same  on  their  premises,  under 
a  power  conferred  on  the  municipal  author- 
ities to  do  everything  essential  to  the  es- 
tablishment and  maintenance  of  the  city's 
waterworks  system,  to  provide  for  proper 
sanitation,  and  to  promote  the  general  suc- 
cess of  the  enterprise.  Keen  v.  Wavcross, 
101  Ga.  588,  29  S.  E.  42. 

In  the  reported  case,  however,  it  is  held 
tliat    a    municipality    has    the    right,    while 


operating  an  electric  plant  and  supplying 
itself  and  its  inhabitants  with  current,  to 
do  electrical  wiring  on  private  premises  and 
to  furnish  fixtures  and  other  accessories  es- 
sential  and  convenient  in  usiog  electricity, 
though  its  acts  in  so  doing  are  in  competi- 
tion with  a  citizen  and  taxpayer  engaged  in 
selling  and  installing  electrical  fixtures, 
bulbs,  supplies,  wiring,  etc.,  and  in  equipping 
buildings  to  use  electrical  current  for  lightia^ 
and  other  purposes. 

In  Atty.-Gen.  v.  Leicester  [1910]  2  Ch. 
(Eng.)  359,  80  L.  J.  Ch.  21,  103  L.  T.  N.  S. 
214,  [1910]  W.  N.  169,  74  J.  P.  385,  26 
Times  L.  Rep.  568,  cited  in  the  reported  case, 
it  was  held  that  the  installation  of  electricity 
and  the  providing  of  lamps  and  fittings  was 
a  separate  business  incidental  to  the  use,  but 
not  to  the  supply,  of  electricity,  and  henoe 
was  not  within  the  meaning  of  the  word 
"supply"  as  used  in  the  Electric  Lighting 
Act,  1882  (45  ft  46  Vict.  c.  56,  s.  10),  and 
the  provisional  order  of  the  board  of  trade 
thereunder,  giving  a  municipal  corporation^ 
"the  undertakers,"  for  the  supply  of  elec- 
tricity within  the  area  of  their  borough,  gen- 
eral powers  to  do  all  such  acts  and  things 
as  might  be  necessary  and  incidental  to  such 
supply.  The  court  held  that  "supply''  meant 
the  supply  of  electricity  to  the  consumer  at 
his  terminals,  i.  e.,  the  meter  on  his  prem- 
ises, at  which  point  the  powers  of  the  mu- 
nicipality ceased.  The  question  of  competi- 
tion, however,  between  the  municipality  and 
a  citizen  was  not  discussed.  That  decision 
was  followed  in  Atty.-Gen.  v.  Sheffield,  106 
L.  T.  N.  8.  (Eng.)  367,  76  J.  P.  185,  10 
L.  G.  R.  301,  [1912]  W.  N.  68,  56  Sol.  J. 
326,  28  Times  L.  Rep.  266.  And  to  the  same 
effect  see  Atty.-Gen.  v.  Ilford  Urban  Council. 
84  L.  J.  Ch.  (Eng.)  860,  13  L.  G.  R.  44. 

With  respect  to  the  right  of  a  municipality 
to  buy  coal  and  wood  as  fuel  and  to  sell 
them  to  its  citizens  the  decisions  axe  some- 
what  in  conflict.  The  conclusions  reached  in 
the  cases  discussing  that  power  may  be  sum- 
marized as  follows: 

First  It  is  beyond  the  power  of  a  mu- 
nicipal corporation  to  engage  in  the  sale  of 
commodities  which  are  and  can  be  easily  con- 
ducted by  private  business  concerns  in  com- 
petition with  one  another,  and  which  can  be 
BufUciently  regulated  thereby.  Laugh  1  in  v. 
Portland,  111  Me.  486,  Ann.  Cas.  1916C  734. 
90  Atl.  318,  51  L.R.A.(N.S.)  1143;  Opinion 
of  Justices,  155  Mass.  598,  30  N.  E.  1142,  15 
L.R.A.  809;  Opinion  of  Justices,  182  Mass. 
605,  66  N.  E.  25,  60  L.R.A.  592:  Baker  v. 
Grand  Rapids,  142  Mich.  687,  106  N.  W.  208. 
See  also  In  re  Opinion  of  Justices,  211  Mass. 
624,  98  N.  E.  611,  42  L.R.A.(N.S.)  221. 

Second.  The  sale  of  fuel  falls  within  the 
class  of  commodities  mentioned,  and  there  is 
no   necessity   whv   cities   and   towns   should 
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QBdertftke  this  form  of  business  any  more 
tfann  many  others  which  have  always  been 
conducted  by  private  enterprises.  Opinion  of 
JnsUeea,  155  Mass.  598,  30  N.  £.  1142,  15 
L.RA.  809;  Opinion  of  Justices,  182  Mass. 
605,  66  N.  E.  25,  60  L.R.A.  592;  Baker  v. 
Grand  Bapids,  142  Mich.  687,  106  N.  W.  208. 
See  also  In  re  Opinion  of  Justices,  211  Mass. 
624,  98  N.  E.  611,  42  I/.R.A.(N;S.)  221. 
Compare  Laughlin  v.  Portland,  111  Me.  486, 
Ann.  Gas.  1916C  734,  90  Atl.  318,  51  L.R.A. 
(N.S.)  1143. 

Third.  In  regard  to  "a  condition  in  which 
the  supply  of  fuel  would  be  so  small  and  the 
difficulty  of  obtaining  it  so  great,  that  per- 
sons desiring  to  purchase  it  would  be  unable 
to  supply  themselves  through  private  enter- 
prisesy  it  is  conceivable  that  agencies  of  gov- 
ernment might  be  able  to  obtain  fuel  when 
citizens  generally  could  not«"  Under  such 
circumstances,  the  municipality  may  consti- 
tute itself  an  agent  for  the  relief  of  the  com- 
munity. Laughlin  v.  Portland,  111  Me.  486, 
Ann.  Gas.  19160  734,  00  Atl.  318,  51  L.R.A. 
(N.S.)  1143.  Separate  opinion  of  Barker,  J., 
in  Opinion  of  Justices,  155.  Mass.  598,  30 
X.  £.  1142,  15  L.RA.  800;  Opinion  of  Jus- 
tices, 182  Mass.  605,  66  N.  E.  25,  60  L.R.A. 
592. 

In  the  case  last  cited  it  was  said:  "The 
fourth  question  presents  greater  difficulties. 
Evidently  it  is  suggested  by  the  painful  ex- 
perioiees  in  attempting  to  procure  fuel,  from 
which  we  have  lately  been  sii^ffering.  The 
questions  are  accompanied  by  copies  of  bills 
and  resolves  pending  before  the  general  court, 
one  of  which  is  entitled,  'An  act  to  authorize 
cities  and  towns  to  buy  and  sell  fuel  in  cer- 
tain emergencies.*  This  question  must  be  in- 
terpreted in  reference  to  the  conditions  to 
which  it  refers,  and  in  reference  to  the  rem- 
edy which  it  suggests.  The  only  proposed 
remedy  to  which  it  relates  is  the  establish- 
ment by  a  city  or  town  of  fuel  or  coal  yards, 
or  the  purchase  of  coal,  wood  or  other  fuel, 
for  the  purpose  of  selling  it  to  the  inhabi- 
tants of  the  city  or  town,  or  to  others.  The 
only  condition  referred  to  in  the  question  is 
'an  extraordinary  emergency,'  and  the  condi- 
tions referred  to  in  the  accompanying  bill 
are  'a  scarcity  of  fuel  and  a  pressing  need 
thereof,'  and  'a  reasonable  ground  of  belief 
that  such  a  condition  will  occur  in  the  near 
future.'  It  hardly  can  be  contended  that  the 
remedy  suggested  by  the  question  can  have 
any  effect  upon  the  primary  cause  of  all  our 
troubles  in  this  particular.  That  cause  re- 
lates to  sources  of  supply  beyond  the  bound- 
aries of  this  state.  There  is  no  reason  to 
expect  that  any  similar  cause  will  arise  with- 
in this  state  to  affect  such  small  sources  of 
supply  as  exist  here.  If  it  is  possible  to  con- 
ceive of  the  existence  of  such  a  cause  arising 
hereafter  in  tliis  commonwealth,  it  can  be 


dealt  with  effectually,  not  by  the  establish- 
ment of  municipal  yards  for  the  sale  of  fuel 
at  retail,  but  by  some  different  kind  of  legis- 
lation which  will  make  it  impossible  for 
either  of  two  parties  to  a  contrpversy  like 
that  which  lately  existed  in  a  neighboring 
state,  to  refuse  all  proposals  for  an  equitable 
determination  of  the  rights  of  the  parties, 
and  thus  to  bring  both  to  the  verge  of  ruin, 
and  to  imperil  the  industries,  and  to  some 
extent  the  lives  and  health  of  communities 
far  away  from  the  neighborhood  of  the  con- 
flict. Looking  to  the  possible  consequences  of 
the  emergency  for  which  a  remedy  is  de- 
sired, they  can  be  divided  into  four  classes: 
First,  an  increase  of  the  number  of  those  who 
fall  into  distress  and  are  in  need  of  relief 
from  the  public  authorities,  because  they  have 
no  means  to  buy  fuel  at  a  greatly  increased 
price.  Secondly,  increased  expenditure,  to 
their  serious  detriment,  by  those  who  have 
the  means  to  buy.  Thirdly,  a  possibility  of 
a  famine  in  fuel,  such  as  to  make  it  impos- 
sible reasonably  to  supply  the  needs  of  the 
community  for  comfortable  living.  Fourthly, 
a  scarcity  falling  short  of  a  famine  but  so 
great  as  to  create  wide-spread  and  general 
distress  in  the  community  which  cannot  be 
met  by  private  enterprise.  The  first  of  these 
possible  consequences  does  not  call  for  legis- 
lation. Cities  and  towns  now  have  ample 
power  to  provide  in  any  reasonable  w^ay  for 
paupers,  whether  it  be  by  furnishing  out-of- 
door  relief  or  by  support  in  almshouses,  and 
whether  their  need  of  relief  is  permanent  or 
caused  by  a  temporary  condition.  It  is  equal- 
ly true  that  the  second  of  these  consequences 
does  not  justify  taxation  of  those  who  do  not 
have  occasion  to  buy  coal,  for  the  benefit  of 
those  who  do.  The  use  of  the  money  of  tax- 
payers for  such  a  purpose  would  not  be  a 
public  use,  but  a  use  for  the  special  pecuniary 
benefit  of  those  who  happen  to  be  affected  by 
the  state  of  the  coal  market.  The  third  pos- 
sibility, that  of  an  absolute  famine  in  fuel 
because  of  the  lack  of  a  supply  and  the  im- 
possibility of  obtaining  a  sufficient  quantity 
reasonably  to  satisfy  the  needs  of  the  com- 
munity, would  be  a  condition  which  would 
warrant  the  expenditure  of  the  public  money 
under  appropriate  legislation,  if  the  legisla- 
ture could  discover  a  way  through  public 
agencies  to  supply  the  people.  But  it  is  diffi- 
cult to  see  how  the  method  referred  to  in  the 
question  could  produce  this  result.  If  at  any 
time  there  was  an  impossibility  of  obtaining 
supplies  because  the  supplies  were  not  here 
and  could  not  be  bought  elsewhere,  the  open- 
ing of  a  city  coal  yard  would  furnish  no 
relief.  Such  an  establishment  could  not  work 
a  miracle  of  creation.  In  reference  to  an 
anticipated  possible  famine,  the  procurement 
and  storage  of  a  supply  in  time  of  plenty 
might  be  a  remedy  or  an  alleviation  if  the 
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dread  anticipation  should  become  a  reality, 
but  the  maintenance  of  a  city  fuel  yard  to 
conduct  the  business  of  buying  and  selling  in 
a  time  of  plenty,  would  have  no  tendency  to 
avert  a  famine,  or  to  relieve  from  its  conse- 
quences if  one  should  come.  We  are  not 
called  upon  to  consider  whether  the  legisla- 
ture would  deem  it  advisable,  if  it  has  the 
power,  to  authorize  cities  and  towns  to  build 
storehouses  in  which  to  keep  large  quantities 
of  fuel  in  anticipation  of  a  possible  famine. 
In  regard  to  the  fourth  of  the  possible  con- 
sequences, a  condition  in  which  the  supply 
of  fuel  would  be  so  small,  and  the  difficulty 
of  obtaining  it  so  great,  that  persons  desiring 
to  purchase  it  would  be  unable  to  supply 
themselves  through  private  enterprise,  it  is 
conceivable  that  agencies  of  government 
might  be  able  to  obtain  fuel  when  citizens 
generally  could  not.  Under  such  circum- 
stances we  are  of  opinion  that  the  government 
might  constitute  itself  an  agent  for  the  relief 
of  the  community,  and  that  money  expended 
for  the  purpose  would  be  expended  for  a  pub- 
lic use.  We  do  not  think  that  we  are  ex- 
pected to  determine  whether  there  might  be 
any  other  conceivable  emergency  which  would 
call  for  an  affirmative  answer  to  this  ques- 
tion. Considering  the  question  only  in  ref- 
erence to  the  accompanying  bills  and  the 
conditions  to  which  we  suppose  it  relates, 
our  answer  is  in  the  negative,  except  in  ref- 
erence to  the  fourth  of  the  above-mentioned 
possible  consequences.  As  to  that,  we  are  of 
opinion  that  if  the  supposed  conditions  exist 
in  any  city  or  town,  it  may  be  authorized, 
under  proper  legislation,  to  sell  fuel  with  the 
limitations  above  stated,  so  long  as  these  con- 
ditions continue." 

In  England  it  has  been  held  that  the  inva- 
sion by  a  municipal  corporation  engaged  in 
supplying  gas  or  water  and  restricted  to  cer- 
tain limits,  into  another  township  supplied 
with  the  same  commodities  by  a  private  com- 
pany, and  the  entering  into  competition  with 
it,  inflicts  no  private  wrong  by  the  trans- 
gression of  those  limits  which  entitles  the 
private  company  to  an  injunction.  Stockport 
Dist.  Watenvorks  Co.  v.  Manchester,  9  Jur. 
N.  S.  266,  7  L.  T.  N.  S.  545,  11  W.  R.  166; 
Pudsev  Coal  Gas  Co.  r.  Bradford,  L.  R.  15 
Eq.  167,  28  L.  T.  N.  S.  11,  21  W.  R.  286. 

Where  it  appeared  that  the  provisions  of  a 
city  charter,  with  the  general  statutes,  gave 
the  municipal  authorities,  as  incident  to  the 
city's  ownership  of  the  property,  the  lawful 
right  to  let  or  use  the  auditorium  of  the  city 
hall  for  theaters,  operas,  concerts,  lectures, 
dances,  shows,  or  other  entertainments,  for 
profit  or  otherwise,  it  was  held  that  there 
was  no  ground  for  holding  that  a  person 
might  nevertheless  restrain  its  lawful  use  for 
those  purposes  merely  because  it  lessened  the 
profits  which  otherwise  would  accrue  to  him 


by  the  letting  and  use  of  his  own  hall  for 
similar  purposes.  The  court  held  that  if 
such  a  person  was  in  fact  injured  by  such 
diminution  of  customers,  the  injury  was  nec- 
essarily too  remote  and  inconsequential  to 
be  the  basis  of  an  action,  and  hence  was 
damnum  absque  injuria.  Stone  v.  Oeonomo^ 
woe,  71  Wis.  155,  36  N.  W.  82». 

The  general  power  of  a  municipality  to 
engage  in  various  phases  of  business  activity, 
without  reference  to  the  element  of  competi- 
tion, is  discussed  in  the  following  cases  a^d 
the  notes  thereto: 

— ^furnishing  fuel,  Laughlin  ▼.  Portland, 
Ann.  Cas.  1916C  784; 

— ^furnishing  ice,  Holton  y.  Camilla,  20 
Ann.  Cas.  199;  Union  Ice,  etc.  Co.  ▼.  Ruston, 
Ann.  Cas.  1916C  1274; 

—owning  and  conducting  an  opera  house, 
Egan  V.  San  Francisco,  Ann.  Cas.  1915A  754; 

— establishing  and  conducting  a  moving 
picture  theater,  State  ▼.  Lynch,  Ann.  Cas. 
1914D  949 ; 

—constructing  or  purchasing  a  lighting 
plant,  Keenan  y.  Trenton,  Ann.  Cas.  191 6B 
519; 

— erecting  a  hall  for  public  meetings, 
Wheelock  v.  Lowell,  12  Ann.  Cas.  1109,  124 
Am.  St.  Rep.  543; 

— establishing  or  licensing  markets  or  mar- 
ket stalls  in  a  public  street.  State  y.  Burkett, 
Ann.  Cas.  1914D  345; 

—constructing  and  operating  a  telephone 
system,  Spangler  y.  Mitchell,  Ann.  Cas. 
1918A  373. 

ruhlic  Vtility. 

In  Absence  of  Exclusive  Private  Fba:^- 

CHISE. 

The  general  power  of  a  municipality  to 
own  or  operate  a  public  ntility  is  not  within 
the  scope  of  the  present  discussion.  Since  a 
franchise  is  ordinarily  necessary  to  the  opera- 
tion of  a  public  utility  within  a  municipality, 
the  question  of  competition  resolves  itself 
into  that  of  the  right  to  enter  into  competi- 
tion with  an  individual  or  corporation  to 
whom  a  franchise  to  use  the  streets  of  the 
municipality  for  the  purpose  of  rendering 
the  same  public  service  has  previously  been 
granted. 

The  granting  of  a  franchise  to  a  public 
service  company  for  the  establishment  and 
maintenance  of  its  plant  on  certain  terms 
and  conditions  for  a  period  of  years,  by  a 
state  or  some  municipality  thereof,  without 
any  express  or  necessarily  implied  grant  of 
exclusive  rights  or  privileges,  as  an  express 
stipulation  that  the  franchise  should  be  ex- 
clusive or  that  the  city  would  not  establish 
such  a  plant  of  its  own,  does  not  deprive  a 
municipality  of  the  right  to  erect  and  oper- 
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ate  ita  own  works  for  the  same  purpose  and 
engage  in  the  same  public  service  within  the 
city  during  the  contractual  term.  And  this 
is  true,  although  it  may  thereby  injure  or 
practically  destroy  the  business  of  the  grantee 
of  the  franchise.  The  decisions  so  holding 
stand  on  the  rule  that,  in  a  contract  with  a 
state  or  municipality  conferring  a  power  or 
privilege  on  a  private  corporation  affecting 
the  general  rights  and  interests  of  the  pub- 
lic, the  grant  or  privilege  must  be  clearly 
conferred,  all  implications,  doubts  and  am- 
biguities being  resolved  against  the  grant  or 
privilege  claimed. 

United  States. — ^Hamilton  Gaslight,  etc.  Co. 
T.  Hamilton,  146  U.  S.  258,  13  S.  Gt.  90,  36 
U.  S.  (L.  ed.)  963,  affimwng  37  Fed.  832; 
Long  Island  Water-Supply  Go.  v.  Brooklyn, 
166  U.  S.  685,  17  S.  Gt.  718,  41  U.  S.  (L.  ed.) 
1165,  affirming  143  N.  Y.  596,  38  N.  E.  983, 
26  L.R.A.  270;  Skaneateles  Waterworks  Co. 
V.  Skaneateles,  184  U.  S.  364,  22  S.  Gt.  400, 
46  U.  S.  (L.  ed.)  685,  affirming  161  N.  Y. 
154,  65  N.  E.  562,  46  L.R.A.  687,  which 
affirmed  83  App.  Bit.  642,  54  N.  Y.  S.  1115; 
Joplin  V.  Southwest  Missouri  Light  Go.  191 
U.  S.  160,  24  S.  Gt.  43,  48  U.  S.  (L.  ed.) 
127,  reversing  101  Fed.  23,  113  Fed.  817; 
Helena  Water  Works  Go.  v.  Helena,  195  U. 
S.  383,  25  S.  Gt.  40,  49  U.  S.  (L.  ed.)  245, 
affirming  122  Fed.  1,  58  G.  G.  A.  381;  Knox- 
ville  Water  Go.  ▼.  Knoxville,  200  U.  S.  22, 
26  S.  Gt.  224,  50  U.  6.  (L.  ed.)  353;  Thom- 
son Houston  Electric  Light  Go.  v.  Kewton, 
42  Fed.  723;  Westerly  Waterworks  v.  Wester- 
ly, 75  Fed.  181,  80  Fed.  611;  Bartholomew 
v.  Austin,  85  Fed.  359;  52  U.  S.  App.  512,  29 
C.  G.  A.  568;  Bienville  Water  Supply  Go. 
T.  Mobile,  95  Fed.  639,  affirmed  175  U.  S. 
109,  20  S.  Gt.  40,  44  U.  S.  (L.  ed.)  92,  and 
186  U.  S.  212,  22  S.  Gt.  820,  46  U.  S.  (L.  ed.) 
1132;  Golby  Universitv  v.  Ganandaigua,  96 
Fed.  449  {affirming  69  Fed.  671,  and  refer- 
ring to  a  similar  unreported  decision  on  the 
same  facts  which  was  affirmed  in  90  Hun 
605,  35  N.  Y.  S.  1104,  appeal  dismissed  149 
N.  Y.  619,  44  N.  E.  1121);  Gunningham  ▼. 
Cleveland,  98  Fed.  657,  39  G.  G.  A,  211; 
Tillamook  Water  Go,  v.  Tillamook  City,  139 
Fed.  405,  affirmed  150  Fed.  117,  80  G.  G.  A. 
71;  Meridian  v.  Farmer's  Loan,  etc.  Go.  143 
Fed.  67,  6  Ann.  Gas.  699,  74  G.  C.  A,  221, 
reversing  139  Fed.  673;  Madera  Waterworks 
V.  Madera,  186  Fed.  281;  Washington-Oregon 
Corp.  ▼.  Ghehalis,  202  Fed.  592;  Glenwood 
Springs  v.  Glenwood  Light,  etc.  Go.  202  F(*d. 
678,  121  G.  G.  A.  88,  L.R.A.1915G  438.  Com- 
pare Columbia  Ave.  Sav.  Fund,  etc.  Go.  v. 
Dawson,  130  Fed.  152,  reversed  on  other 
grounds  197  U.  S.  178,  25  8.  Gt.  420,  40 
IT.  S.  (L.  ed.)  713;  Mercantile  Trust,  etc. 
Co.  V.  Columbus  Wjiterworks  Go.  130  Fed. 
180. 

Arizona, — ^Phoenix  Water  Co.  ▼.  Phoenix,  9 
Ariz.  430,  84  Pac.  1095. 


California. — Clark  v.  Los  Angeles,  160  Gal. 
30,  116  Pac.  722. 

Colorado. — ^Thomas  v.  Grand  Junction,  13 
Colo.  App.  80,  56  Pac.  605. 

Illinois. — Rogers  Park  Water  Go.  v.  Ghi- 
cagOj  131  III.  App.  35. 

KoAMas, — Humphrey  v.  Pratt,  93  Kan.  413, 
144  Pac.  197. 

Louisiana. — Houma  Lighting,  etc.  Mfg.  Go 
v.  Houma,  127  La.  726,  63  So.  970. 

Mvnnesoia. — Long  v.  Duluth,  49  Minn.  280, 
51  N.  W.  913,  32  Am.  St.  Rep.  547. 

Missouri. — Memphis  Electric  Light,  etc.  Go. 
▼.  Memphis,  196  S.  W.  1113. 

Nebraska, — ^Minden-Edison  Light,  etc.  Go. 
▼.  Minden,  94  Neb.  161,  142  N.  W.  673. 

New  York, — ^In  re  Long  Island  Water  Sup- 
ply Go.  143  N.  Y.  696,  38  N.  E.  983,  26  L.R.A. 
270,  affirmed  166  U.  S.  685,  17  S.  Gt.  718, 
41  U.  S.  (L.  ed.)  1165;  Skaneateles  Water 
Works  Go.  V.  Skaneateles,  161  N.  Y.  154,  56 
N.  £.  562,  46  L.R.A.  687,  affirming  33  App. 
Div.  642,  54  N.  Y.  S.  1115,  and  affir^ned  in 
184  U.  S.  354,  22  S.  Gt.  400,  46  U.  S.  (L.  e%) 
585.  See  also  Stolz  v.  Syracuse,  59  Misc. 
600,  111  N.  Y.  S.  467,  affirmed  134  App. 
Div.  993,  119  N.  Y.  S.  1146. 

OWo.— State  v.  Hamilton,  47  Ohio  St.  52, 
23  N.  E.  935,  foUowed  in  Hamilton  Gaslight, 
etc.  Co.  V.  Hamilton,  146  U.  S.  258,  13  S.  Gt. 
90,  36  U.  S.  (L.  ed.)  963.  See  also  State  v. 
Cincinnati  Gas  Light,  etc.  Co.  18  Ohio  St.  262. 

Pennsylvania, — ^Lehigh  Water  Co.'s  Appeal, 
102  Pa.  St.  515,  affirmed  121  U.  S.  388,  7  8. 
Gt.  916,  30  U.  S.  (L.  ed.)  1059;  Potts  v. 
Philadelphia,  195  Pa.  St.  619,  46  Atl.  105; 
Boyertown  Water  Co.  v.  Boyertown,  200  Pa. 
St.  394,  60  Atl.  189;  Hastings  Water  Co.  v. 
Hastings,  216  Pa.  St.  178,  66  Atl.  403; 
Tarentum  Water  Co.  v,  Tarentum,  230  Pa. 
St.  148,  79  Atl.  402;  Bethlehem  City  Water 
Co.  V.  Bethlehem,  231  Pa.  St.  454,  80  Atl. 
984;  Hughes  v.  Parnassus,  23  Pa.  Co.  Gt. 
196;  Fleetwood  Water  Go.  v.  Fleetwood,  19 
Pa.  Dist.  418. 

Rhode  /ff?aikf.— Smith  v.  Westerly,  19  R.  I. 
437,  36  Atl.  526. 

Texas. — Crouch  v.  McKinney,  47  Tex.  Civ. 
App.  54,  104  S.  W.  518;  Joy  v.  Terrell,  138 
S.  W.  213. 

Washington. — ^North  Springs  Water  Go.  v. 
Tacoma,  21  Wash.  517,  68  Pac.  773,  47  L.R.A. 
214. 

Canada. — Calgary  ▼.  Canadian  Western 
Natural  Gas,  etc.  Go.  82  West.  L.  Rep.  (Al- 
berta) 658,  9  West.  W.  Rep.  252,  25  Dominion 
L.  Rep.  807. 

Nor,  under  such  a  contract  or  franchise 
will  a  city  be  prevented  from  preparing  for 
the  construction  of  or  from  constructing  its 
own  works  for  use  after  the  expiration  of  the 
franchise.  Skaneateles  Waterworks  Go.  v. 
Skaneateles,  184  U.  S.  354,  22  S.  Gt.  400, 
46  U.  S.  (L.  ed.)  585,  affirming  161  N.  Y. 
154,   65   N.   E.   562,   46   L.R.A.    687,   which 
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affirmed  33  App.  Div.  642,  54  X.  Y.  S.  1115; 
Joplin  V.  Southwest  Missouri  Light  Co.  191 
U.  S.  150,  24  S.  Ct.  43,  48  U.  S.  (L.  ed.)  127, 
reversing  101  Fed.  23,  113  Fed.  817;  Helena 
Water  Works  Co.  v.  Helena,  195  U.  S.  383, 
25  S.  Ct.  40,  49  U.  S.  ( L.  ed. )  245,  affirming 
122  Fed.  1,  58  C.  C.  A.  381;  Vicksburg  v. 
Henson,  231  U.  S.  259,  34  S.  Ct.  95,  58  U.  S. 
(L.  ed.)  209,  reversing  203  Fed.  1023,  121 
C.  0.  A.  664;  Bienville  Water  Supply  Co.  v. 
MobUe,  95  Fed.  539,  affirmed  175  U.  S.  109, 
20  S.  Ct.  40,  44  U.  S.  (L.  ed.)  92,  and  186 
U.  S.  212,  22  S.  Ct.  820,  46  U.  S.  (L.  ed.) 
1132;  Griffith  v.  Vicksburg,  102  Miss.  1,  58 
So.  781. 

In  North  Springs  Water  Co.  y.  Tacoma,  21 
Wash.  517,  58  Pac.  773,  47  L.R.A.  214,  the 
court  said:  "Appellant  maintains  that  the 
operation  of  the  city's  water  system  within 
the  district  that  appellant  has  been  supply- 
ing will  injure,  and  may  destroy,  the  value 
of  its  property,  and  that  the  franchises  under 
which  it  is  operating  are  contracts  made  with 
the  city  and  that  the  city,  by  its  intended 
extension  of  its  own  water  system,  will  be- 
come a  competitor  of  appellant,  and  that 
such  competition  is  a  violation  of  the  con- 
tract contained  in  the  franchises  granted  by 
the  city;  and  it  invokes  the  protection  of  the 
state  constitution  and  of  the  Federal  Con- 
stitution (§  10,  art.  1,  and  §  1,  art.  14,  of 
amendments).  .  .  .  It  is  conceded  by  the 
learned  counsel  for  appellant  that  the  city 
was  without  power  to  grant  any  exclusive 
franchise  to  appellant;  that,  after  appellant 
received  its  franchise,  the  same  rights  and 
privileges  could  be  granted  to  any  other  per- 
son or  private  corporation.  Indeed,  it  ap- 
pears from  the  record  that  at  the  time  appel- 
lant's grantor,  Mullen,  obtained  the  franchise 
to  supply  water  in  the  certain  district  men- 
tioned and  in  the  city,  a  franchise  to  supply 
water  and  light  to  the  city  had  theretofora 
been  granted  to  the  Tacoma  Light  &  Water 
Company.  Thus,  at  any  rate,  it  was  under- 
stood by  all  parties  when  Mullen  obtained  his 
franchise,  that  he  might  meet  the  competi- 
tion of  other  private  water  companies.  The 
power  granted  to  the  city  under  the  Act  oi 
February  4,  1886,  was  to  purchase  or  con- 
demn waterworks  or  gas  works  within  the 
corporate  limits  for  public  use;  and  subdivi- 
sions 7  and  8  of  §  48  also  authorized  the  ci^ 
by  ordinance  to  erect  and  maintain  water- 
works, or  to  authorize  the  erection  of  the 
same,  for  the  purpose  of  furnishing  the  city 
with  a  sufficient  supply  of  water.  ...  It 
is  contended  with  much  earnestness  bv  coun- 
sel  for  the  appellant  that  the  grant  to  the 
city  was  to  construct  waterworks,  or  to 
authorize  the  construction  of  the  same  by 
others;  that  it  was  empowered  to  pursue 
either  method  in  obtaining  waterworks,  and 
that  the  grant  was  in  the  alternative.    Both 


methods,  however,  could  not  be  employed  at 
the  same  time.  .  .  .  While  it  is  true  that 
supplying  water  to  the  inhabitants  of  the 
city  and  to  itself  does  not  originate  in  an 
exercise  of  the  ordinary  police  powers  of  a 
municipal  corporation,  yet  in  this  state,  since 
the  territorial  organization,  and  it  may  be 
also  said  that  generally  in  this  country,  mu- 
nicipal charters  very  generally  confer  this 
power  upon  cities.  The  respondent  city  was 
authorized,  under  its  charter  of  1886,  to  sup- 
ply itaelf  and  its  inhabitants  with  pure, 
fresh  water.  In  the  exercise  of  this  power 
it  could  exercise  a  choice  of  modea.  It  could 
purchase  or  condemn  any  existing  system,  or 
it  could  grant  Ihe  right  to  any  person  or  cor- 
poration to  lay  mains  and  pipes  and  fumiah 
water,  or  it  could  erect  a  system  itself. 
There  does  not  seem  to  be  uiy  prescription 
in  its  charter  of  the  method,  and  there  is  no 
cogent  implication  that  the  city  is  restrictod 
to  any  specific  method  in  its  power  to  build 
and  operate  waterworks.  It  would  seem, 
therefore,  that  the  city  council  could  not  ab- 
solutely bind  the  city  m  the  future  so  that 
it  could  not  exercise  one  of  its  specifically 
granted  powers  under  ita  charter;  and  the 
well-known  and  accepted  rule,  that  in  grants 
of  this  character  doubts  muat  be  resolved  in 
favor  of  the  public,  requires  more  than  mere 
negation  to  infer  that  the  council  has  at- 
tempted to  estop  the  city  from  the  fair  exer- 
cise of  such  granted  power.  The  familiar 
rule  that  a  privilege  creating  a  monopoly 
cannot  be  given  without  the  grant  from  the 
sovereign,  the  l^islature,  has  been  extended 
in  this  state,  and  that  power  taken  from  the 
legislature  by  the  constitution;  and  §  8  of 
article  1  of  the  constitution  ...  is  also 
pertinent  in  considering  the  general  policy 
of  the  state.  We  do  not  think  the  grant  of 
the  power  to  construct,  or  authorize  others 
to  construct,  works  to 'supply  water  to  a  city 
and  ita  inhabitants,  is  in  the  alternative; 
but  the  original  grant  authorised  it  to  pro- 
vide water  for  the  city,  withoat  limitation 
of  the  manner  in  which  it  may  be  done. 
.  .  .  So,  if  it  be  conceded  that  the  re- 
spondent city  was  authorized  by  the  terms 
of  its  charter  to  make  a  eontraet  that  it 
would  not  itself  supply  water  to  the  inhabi- 
tanta  in  the  limited  district  where  the  appel- 
lant's mains  and  pipes  were  placed,  it  did  not 
make  such  agreement.  There  are  no  words 
of  exclusion  in  the  privilege  granted  appel- 
lant by  the  ordinance.  There  are  no  words 
of  limitation  upon  the  right  of  the  city. 
There  apparently  is  no  plain  inference  that 
can  be  raised  from  the  ordinance  that  such 
was  the  intention  of  the  parties.  If  such 
intention  existed,  it  would  doubtless  have 
been  expressed  in  the  contract.  ...  As 
before  observed,  the  city  of  Tacoma,  in  the 
ordinance  which  conferred  the  franduae  upon 


▲NDSSWS  ▼.  SOUTH  HAVEN. 

187  Mich.  £94. 


109 


appellant,  did  not  expressly  or  by  necessary 
implication  agree  not  to  erect  its  own  water- 
works,  and  the  circumstances  surrounding 
the  {Arties  at  the  time  were  not  such  as  to 
impel  the  inference  that  such  contract  was 
in  contemplation  by  them." 

In  Thomson  Houston  Electric  Light  Co.  v. 
Xewtofi,  42  Fed.  723,  it  was  said:  "The 
theory  of  the  complainant  is  that  under  this 
statute  the  city  had  the  option  given  it  in 
re:gard  to  electric  plants,  and  that  it  could 
originally  have  erected  the  same  by  vote  of 
the  people,  but,  having  elected  to  authorize 
private  parties  so  to  do,  it  is  estopped  from 
afterwards  entering  the  field  as  a  competitor ; 
that  while  the  complainant  has  not  an  exclu- 
sive right  under  its  agreement  with  the  city, 
and  cannot  object  to  the  city  authorizing 
other  private  companies  or  persons  to  erect 
and  maintain  electric  plants  in  the  city,  yet 
complainant  has  the  right  to  enjoin  the  city 
from  undertaking  the  work,  because  the  city 
can,  through  the  exercise  of  its  taxing  power 
over  the  property  in  the  city,  including  that 
owned  by  complainant,  raise  money  for  the 
running  of  the  plant,  instead  of  being  com- 
pelled to  provide  the  same  by  charging  for 
the  use  of  the  light,  and  thus  the  city  can 
practically  drive  complainant  out  of  the  field, 
and  destroy  the  value  ot  its  plant,  which  was 
erected  in  the  city  by  an  agreement  with  the 
municipal  authorities.  There  is  great  force 
in  the  suggestion  thus  made.  It  is  doubtless 
true  that,  if  the  city  enters  the  field  by  the 
erection  of  its  own  plant,  it  will  have  an 
advantage  over  the  complainant;  yet  it  does 
not  follow  that  the  court  can  interpose  and 
restrain  the  city  from  erecting  the  contem* 
plated  plant.  As  already  stated,  the  city  did 
not  grant  any  exclusive  rights  to  complain* 
ant;  and  the  latter,  when  it  erected  its  plant, 
took  the  chance  as  to  future  competition. 
All  that  is  now  shown  is  that  the  city  pro- 
poses to  erect  an  electric  plant,  and  to  raise 
the  money  for  so  doing  by  the  issuance  of 
bonds  in  the  sum  of  $14,000.  The  statute 
confers  the  right  so  to  do  upon  the  city, 
and  I  can  see  no  ground  justifying  the  court 
in  interposing  by  injunction,  and  preventing 
the  city  from  establishing  its  proposed  plant. 
The  suggestion  that  the  city  may  use  its 
taxing  power  so  as  to  prevent  complainant 
from  fair  competition  on  its  part  is  a  sug- 
gestion only,  and  not  the  averment  of  a  fact. 
The  city  may  establish  such  rates  for  the 
lights  furnished  by  it  as  to  enable  the  com- 
plainant to  fairly  compete  therewith.  If  it 
cannot  do  so,  and  the  city  can  supply  its 
citizens  at  a  lower  rate,  are  not  the  latter 
entitled  to  the  benefit  thereof?  It  is  entirelv 
possible  that  the  proposed  action  of  the  city 
may  cause  loss  to  the  complainant.  But 
there  is  no  ground  justifying  action  by  the 
eourt  short   of  holding  that,   bv   the   mere 


action  of  the  city  in  authorizing  the  com- 
plainant to  establish  its  plant  without  any 
grant  of  exclusive  rights,  the  city  thereby 
deprived  itself  of  the  right  to  erect  an  elec- 
tric plant  for  the  l)enefit  of  its  citizens;  and 
this  extreme  ground  I  am  not  prepared  to 
take." 

In  Tillamook  Water  Co.  ▼.  Tillamook  City, 
139  Fed.  405,  affirmed  160  Fed.  117,  80  C. 
C.  A.  71,  it  was  said:  "In  brief,  the  con- 
tract in  the  present  case  provides  for  no 
exclusive  right  in  the  complainant  to  supply 
water  to  the  city  and  its  inhabitants.  It 
contains  no  covenant  by  the  city  that  it  will 
not  erect  waterworks  of  its  own,  or  that  it 
will  abstain  from  granting  such  right  to  a 
competing  company  during  the  life  of  the 
contract;  and  the  fact  that  the  contract  con- 
tains a  covenant  that  the  water  company 
shall  furnish  water  to  the  inhabitants  of  the 
city  of  Tillamook  for  a  fixed  period  of  time 
does  not  by  implication  restrain  the  city 
from  erecting  waterworks  of  its  own." 

In  Washington-Oregon  Corp.  v.  Chehalis, 
202  Fed.  501,  it  appeared  that  the  language 
of  the  franchise,  which  it  was  contended  was 
exclusive,  was  as  follows:  "The  city  of  Che- 
halis .  .  .  hereby  agrees  that  this  ordi- 
nance and  franchise  and  the  rights  contained 
and  granted  thereby  .  .  .  shall  continue 
in  full  force  for  a  period  of  thirty  years, 
.  .  .  during  which  time  the  city  of  Che- 
halis  agrees  not  to  contract  with  any  other 
person  or  persons,  corporation  or  corpora- 
tions, for  a  supply  of  water."  The  court  held 
that  the  city  had  not,  by  the  franchise  in 
question,  precluded  itself  from  erecting  a 
water  system  of  its  own  during  the  life  of 
the  franchise. 

In  Thomas  ▼.  Grand  Junction,  13  Colo. 
App.  80,  56  Pac.  665,  the  court  said:  "By 
constructing  waterworks  of  its  own,  a  city 
may  become  its  competitor  in  the  sale  of 
water  to  the  citizens,  but  the  city  did  not 
undertake,  either  in  terms  or  by  legal  implf- 
cation,  to  in  any  manner  protect  it  from  com- 
petition in  this  respect.  The  holder  of  the 
franchise  would  have  the  same  objection  if 
the  city,  instead  of  building  its  own  works, 
granted  another  franchise  to  another  indi- 
vidual or  company,  and  plaintiff's  counsel 
concede  that  this  might  be  done.  The  city 
bv  its  construction  does  not  destrov  the  fran- 
chise  of  the  company.  It  might  and  probably 
would  impair  its  value,  but  of  course  the 
company  could  not  complain,  because  the 
city  had  not  by  its  contract  bound  itself  to 
protect  it  from  competition,  nor  precluded 
itself  from  the  exercise  of  its  right  of  con- 
struction." 

In  Glenwood  Springs  v.  Glenwood  Light, 
etc.  Co.  202  Fed.  678,  121  C.  C.  A.  88,  L.R.A. 
lOloC  438,  the  facts  on  which  the  company 
based  its  claim  that  the  city  was  precluded 
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from  consi  meting  and  operating  a  system  of 
waterworks  to  supply  its  inhabitants  with 
water  in  competition  with  the  system  of  the 
company  were  as  follows:  The  contract  con- 
tained a  grant  by  the  city  of  a  legal  fran- 
chise to  furnish  water  in  the  town  for  all 
purposes,  for  the  purpose  of  supplying  the 
town  of  GlenwQod  Springs  and  its  inhabitants 
with  water  for  fire,  domestic  and  other  pur- 
poses, a  grant  of  the  right  to  lay  its  mains 
and  pipes  in  the  streets  and  alleys  of  the 
town,  a  grant  of  an  exclusive  right  to  furnish 
the  town  with  water  from  fire  hydrants  for 
fire  purposes,  flushing  sewers  and  supplying 
water  for  sprinkling  streets  from  sprinkling 
carts,  an  agreement  that  the  town  would  not 
take  water  from  hydrants  or  water  for  any 
public  purpose  furnished  by  any  person  or 
persons  other  than  the  grantees  of  the  fran- 
chise, an  agreement  by  the  town  to  pay  the 
grantees  specified  prices  for  the  use  of  a  cer- 
tain number  of  fire  hydrants  and  to  protect 
by  proper  ordinances  the  grantees  in  their 
use  of  the  streets,  alleys,  and  public  places 
of  the  town  in  the  construction  and  use  of 
their  buildings,  mains,  pipes,  and  waterworks 
and  in  the  collection  of  their  water  rates. 
The  court  said,  in  denying  the  contention: 
"The  argument  is  that  by  virtue  of  the  pro- 
visions of  the  contract  of  1887  which  have 
been  recited,  and  which  by  the  extension 
agreement  of  1905  remain  in  force  until  1927, 
the  city  cannot,  without  the  impairment  of 
the  obligation  of  its  agreement,  construct  and 
operate  waterworks  of  its  own,  and  thereby 
compete  with  the  company,  that  its  competi- 
tion would  be  more  effective  than  that  of  pri- 
vate parties  and  might  be  destructive,  and 
that,  as  it  has  the  power  of  taxation,  it  may 
compel  the  company  to  contribute  toward 
the  expense  of  the  construction  and  operation 
of  a  town  plant  that  might  destroy  its  prop- 
erty. When,  however,  all  is  said  and  con- 
sidered, the  real  question  is.  What  is  the  con- 
tract between  these  parties?  If  the  contract 
is  that  during  its  continuance  the  town  will 
not  construct  and  operate  a  system  of  water- 
works in  competition  with  that  of  the  com- 
pany then  the  construction  and  operation  of 
such  a  system  would  work  an  impairment  of 
the  obligation  of  its  agreement.  If,  on  the 
other  hand,  the  contract  is  limited  to  a  grant 
of  the  franchise  to  construct  and  operate  a 
system  of  waterworks  to  supply  the  town 
and  its  inhabitants  with  water,  to  a  grant 
of  the  use  of  the  streets  and  alleys  for  this 
purpose,  and  to  an  exclusive  right  to  furnish 
to  the  town  at  fixed  rates  all  the  water  it 
shall  use  during  the  life  of  the  contract  for 
public  purposes,  such  as  the  extinguishment 
of  fires,  the  fiushing  of  sewers  and  the  sprink- 
ling of  the  streets,  the  construction  and  oper- 
ation of  waterworks  by  the  town  to  supply 
its  inhabitants  with  water  would  be  neither 


a  violation  of  its  agreement  nor  an  impair- 
ment of  the  obligation  thereof.  Counsel  for 
the  company  concede  that  the  contract  is  not 
exclusive;  that  notwithstanding  its  provi- 
sions the  town  may  lawfully  grant  to  third 
persons  the  right  to  build  and  operate  water- 
works to  supply  the  inhabitants  with  water 
in  competition  with  the  system  of  the  com- 
pany. In  the  absence  of  an  express  and  clear 
stipulation  to  that  effect,  and  the  contract 
contains  none,  it  is  difficult  to  conceive  that 
the  parties  to  this  agreement  intended  to 
exclude  the  town  when  they  did  not  exclude 
others.  They  inserted  in  the  agreement  a 
plain  provision  that  the  town  would  take  and 
pay  for  water  from  the  hydrants  of  the 
grantees  and  that  it  would  not  take  water 
for  public  purposes  from  any  other  party. 
But  they  inserted  no  stipulation  that  the 
town  would  not  construct  and  operate  a  sys- 
tem of  waterworks  to  supply  its  inhabitants 
with  water  in  competition  with  the  system 
of  the  grantees,  and  the  logical  inference  is 
that  they  intended  to  make  no  such  agree- 
ment. The  exclusion  of  the  grantor  from 
the  right  to  compete  with  the  grantee  does 
not  inhere  in  a  quasi  municipal  grant  or 
contract  unless  it  is  clearly  stipulated  therein 
or  necessarily  implied  therefrom,  and  in  this 
grant  it  is  neither  and  the  town  is  not  pre- 
cluded thereby  from  constructing  and  operat- 
ing a  system  of  waterworks  in  competition 
with  the  company  for  the  purpose  of  supply- 
ing its  inhabitants  with  water." 

In  Memphis  Electric  Light,  etc.  Co.  y.  Mem- 
phis (Mo.)  196* S.  W.  1113,  the  court  said: 
"The  franchise  involved  in  this  case  expressly 
provides  that  it  is  not  to  be  construed  as 
exclusive.  It  contains  no  language  expressly 
prohibiting  the  city  from  exercising  its  power 
to  construct  and  operate  a  lighting  plant 
during  the  franchise  term.  It  simply  grants 
to  appellant  the  right  to  operate  its  plant 
during  twenty  years.  Had  appellant  desired 
to  exclude  the  city  from  competition  with  it^ 
assuming  the  city  is  empowered  to  contract 
to  abstain  from  such  competition,  it  should 
have  sought  a  franchise  plainly  effecting  that 
result.  The  contract  it  secured  does  not  do 
so,  and,  whatever  the  effect  upon  appellant 
may  be  of  competition  with  a  municipal  plant, 
we  cannot  now  add  to  the  franchise  stipula- 
tions the  parties  did  not  insert  when  they 
framed  it." 

In  State  v.  Hamilton,  47  Ohio  St.  62,  23 
N.  E.  935,  it  was  said:  "The  only  material 
question  in  this  case  is  whether,  upon  the 
facts  as  above  stated,  the  city  of  Hamilton 
has  corporate  power  to  erect  its  own  gas 
works  for  the  purpose  of  furnishing  the 
public  lighting  to  the  city.  .  .  ,  Section 
2480  provides  that,  if  gas  companies  when 
required  by  the  council  to  lay  pipes  and  light 
streets,  alleys,  public  grounds  or  buildingSy. 
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refuse  or  neglect  for  six  months  after  being 
notified  by  the  authority  of  the  council,  to 
comply  with  such  requirement,  the  council 
may  lay  pipes  and  erect  gas  works  for  light- 
ing such  streets,  alleys,  or  public  grounds, 
and  all  other  streets,  alleys,  and  public 
grounds  not  already  lighted;  and  such  com- 
panies shall  thereafter  be  precluded  from 
using  or  occupying  any  of  the  streets,  alleys, 
public  grounds  or  buildings  not  already  fur- 
nished with  gas  pipes  of  such  companies. 
Section  2482  provides  that,  a  neglect  to  fur- 
nish gas  to  the  citizens,  and  other  consumers 
of  gas,  or  to  the  corporation,  by  any  com- 
pany, in  accordance  with  the  prices  fixed  and 
established  by  the  council,  from  time  to  time, 
shall  forfeit  all  rights  of  such  company  under 
the  charter  of  which  it  was  established;  and 
the  council  may  proceed  to  erect,  or  by 
ordinance  empower  any  person  to  erect,  gas 
works  fcNT  the  supply  of  gas  to  such  corpora- 
tion and  its  citizens.  .  .  .  Section  2486 
enacts  that,  'The  coun.il  of  any  city  or  vil- 
lage shall  have  power,  whenever  it  may  be 
deemed  expedient  and  for  the  public  good, 
to  erect  gas  works  at  the  expense  of  the  cor- 
poration, or  to  purchase  any  gas  works  al- 
ready erected  therein.'  .  .  .  It  is  urged 
in  behalf  of  the  Hamilton  Gaslight  Company, 
that  the  legislature  has  declared  in  sections 
2480  and  2482  certain  conditions  under  which 
the  council  may  build  gas  works,  and  that 
in  the  absence  of  those  conditions  the  city 
has  not  such  power  while  there  are  gas  works 
in  the  municipality  that  have  complied  with 
all  the  provisions  of  the  law,  and  met  all  the 
demands  made  upon  them.  Such  an  expres- 
sion of  the  l^slature  will,  it  is  said,  exclude 
the  right  of  a  city  to  erect  gas  works  under 
any  other  circumstances.  Those  two  sections 
designate  what  refusal  or  neglect  on  the  part 
of  gas  companies  to  meet  the  requirements  of 
the  law  would  work  a  forfeiture  of  their 
rights  under  their  charter,  and  authorize  the 
council  to  lay  pipes,  and  erect  gas  works,  and 
exclude  a  gas  company  already  in  operation 
from  occupying  any  streets  not  already  fur« 
nished  with  gas  pipes  of  such  companies; 
but  such  authority  is  very  different  from  the 
general  power  conferred  upon  the  council  by 
section  2486,  to  construct  gas  works  without 
reference  to  the  manner  in  which'  an  existing 
company  may  use  its  franchise.  Section 
2486,  in  plain  language,  gives  the  power  to 
the  council,  either  to  erect  gas  works  or  to 
purchase  such  works  already  erected.  The 
authority  granted  is  not  coupled  with  any 
condition  or  contingency,  but  is  to  be  exer- 
cised when  the  council  may  deem  it  expedient 
and  for  the  public  good.  The  language  is 
free  from  ambiguity.  The  discretionary 
power  would  hardly  seem  consistent  with  the 
limitation  sought  to  be  imposed,  that  the 
council  can  build  gas  works  only  whore  there 


are  no  gas  works  in  the  municipality;  or 
where  gas  companies  already  organized,  re- 
fuse or  neglect  to  comply  with  the  require- 
ments of  the  law  as  to  lighting  or  laying 
pipes,  or  neglect  to  furnish  gas  to  citizens. 
The  interest  of  the  city  may  demand  that 
a  gas  company  established  and  doing  busi- 
ness, although  complying  with  all  statutes 
and  ordinances,  should  not  continue  to  enjoy 
exclusive  possession  of  the  field  of  operation. 
And  it  may  be  deemed  expedient,  and  for  the 
public  good,  to  discourage  the  growth  of  a 
monopoly,  by  the  city's  erecting  its  own 
gas  works,  or  encouraging  the  incorporation 
of  a  competing  company.  Certainly,  it  would 
not  be  a  doubtful  public  policy  to  place  the 
city  on  an  independent  basis,  by  clothing  it 
with  the  power  of  building  its  own  gas  works 
if  an  emergency  should  arise,  although  there 
might  be  a  company  within  the  municipality, 
which  fully  discharged  all  its  corporate  du- 
ties. Indeed,  the  provision  in  section  2485, 
rendering  it  unlawful  to  give  or  continue  to 
any  gas  company  the  exclusive  privilege  of 
using  the  streets,  would  seem  designed  not 
merely  to  prevent  the  sole  occupation  of  the 
streets  by  one  company  as  against  another, 
but  also  to  secure  to  the  municipality  the 
use  of  the  streets,  should  it  conclude  to  avail 
itself  of  the  right,  granted  by  the  following 
section,  of  erecting  gas  works.  It  is  conceded 
that  a  municipality  within  which  a  gas  com- 
pany has  been  already  formed,  may,  by  a 
vote  of  its  citizens  and  by  ordinance,  author- 
ize the  operation  of  another  gas  company 
within  its  borders.  Rev.  Stats,  section  3651. 
The  municipality  may  also  purchase  the  gas 
works  of  the  newly  organised  company.  But 
it  is  contended  that  if  two  such  companies 
exist  at  the  same  time,  in  the  same  munici- 
pality, and  occupying  the  same  territory,  the 
municipal  authorities  though  purchasing 
could  not  operate  the  works  of  one  in  oppo- 
sition to  the  other;  that  after  such  purchase, 
the  law  will  not  permit  the  city  to  use  its 
own  property  for  the  purpose  of  lighting  its 
streets  for  the  public  safety  and  convenience, 
unless  it  either  buys  out  the  other  company, 
or  the  other  company  goes  out  of  existence, 
or  fails  to  discharge  its  statutory  duty.  The 
statute,  it  is  evident,  is  not  susceptible  of 
such  an  interpretation,  nor  has  the  legisla- 
ture, in  our  judgment,  hampered  by  such 
limitations  and  conditions,  the  right  of  a 
city  to  purchase  and  operate  the  works  of  one 
of  two  competing  gas  companies  within  its 
Jborders.  And  if  it  may  own  and  use  without 
restriction  the  plant  of  one  such  company, 
it  may  well  be  inquired,  why  may  not  the 
city,  so  far  as  the  other  company  is  con- 
cerned, be  authorized  to  erect  its  own  gas 
works,  whenever  it  may  be  deemed  expedient 
and  for  the  public  good.  In  its  present  form, 
section  2486  was  passed  many  years  after  the 
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two  sections  which  are  reproduced  in  section 
2480  and  section  2482.  Between  the  earlier 
and  later  statutory  provisions  we  discover  no 
repugnancy,  and  the  canons  of  statutory  con- 
struction do  not  require  that  either  should 
prevail  over  the  other.  The  authority  given 
to  municipalities  by  the  later  section,  is  dis- 
tinct from  and  independent  of  the  power 
granted  by  the  two  antecedent  sections." 

The  foregoing  decision  was  followed  in 
Hamilton  Gaslight,  etc.  Co.  v.  Hamilton,  146 
U.  S.  258,  13  S.  Ct.  90,  36  U.  S.  (L.  ed.)  963, 
affirming  37  Fed.  832. 

After  Gbaxt  of  Exclusive  Pbivate  Fran- 
chise. 

Where  a  municipality  has  the  power  to 
exclude  itself  during  the  term  of  a  contract 
from  competition  with  a  public  service  com- 
pany and  has  granted  in  an  ordinance,  and 
the  company  has  accepted,  an  exclusive  right 
of  furnishing  a  public  utility  to  the  city 
and  its  inhabitants,  or  the  municipality  has 
bound  itself  not  to  erect,  maintain  or  become 
interested  in  any  other  system  whereby  that 
utility  is  to  be  furnished,  it  will  be  restrained 
from  directly  or  indirectly  impairing  or  de- 
stroying the  value  of  the  franchise  by  enter- 
ing into  competition  with  its  grantee  during 
the  continuance  of  that  contract  by  the  estab- 
lishment of  a  system  or  plant  of  its  own. 
Walla  Walla  v.  Walla  Walla  Water  Co.  172 
U.  S.  1,  19  S.  Ct.  77,  43  U.  S.  (L.  ed.)  341, 
affirming  60  Fed.  957;  Vicksburg  v.  Yicks- 
burg  Waterworks  Co.  202  U.  S.  453,  6  Ann. 
Cas.  253,  26  S.  Ct.  660,  60  U.  S.  <L.  ed.) 
1102.  See  also  Vicksburg  v.  Henson,  231 
U.  S.  259,  34  S.  Ct.  95,  58  U.  S.  (L.  ed.) 
209,  rereraing  203  Fed.  1023,  121  C.  C.  A.  864. 

In  Vicksburg  v.  Vicksburg  Waterworks  Co. 
supra,  the  court  said :  '"The  suit  was  brought 
by  the  Waterworks  Company,  claiming  an 
exclusive  right  as  against  the  city  under  a  con- 
tract with  it  for  the  construction  and  main- 
tenance for  a  period  of  thirty  years  of  a  sys- 
tem of  waterworks,  which  exclusive  contract, 
it  was  alleged,  would  be  practically  destroyed 
if  subjected  to  the  competition  of  a  system 
of  waterworks  to  be  erected  by  the  city  itself, 
which  was  in  contemplation  under  authority 
of  an  act  of  the  legislature  of  Mississippi. 
.  .  .  We  shall  proceed  to  consider  whether 
the  language  of  the  contract  is  such  as  to 
prevent  the  city,  during  the  period  named 
therein,  from  erecting  a  waterworks  of  its 
own.  .  .  .  Without  resorting  to  implica-. 
tion  or  inserting  anything  by  way  of  intend- 
ment into  this  contract,  it  undertakes  to  give 
by  its  terms  to  Bullock  &  Company,  their 
associates,  successors  and  assigns,  the  exclu- 
sive right  to  erect,  maintain  and  operate 
waterworks,  for  a  definite  term,  to  supply 
WRter  for  public  and  private  use.    These  are 


the  words  of  the  contract  and  the  question 
upon  this  branch  of  the  case  is,  eonceding  the 
power  of  the  city  to  exclude  itself  from  com- 
petition with  the  grantee  of  these  privileges 
during  the --period  named,  has  it  done  so  by 
the  express  terms  used?  It  has  contracted 
with  the  company  in  language  which  is  un- 
mistakable, that  the  rights  and  privileges 
named  and  granted  shall  be  exclusive.  Con- 
sistently with  this  grant,  can  the  city  submit 
the  grantee  to  what  may  be  the  ruinous  com- 
petition of  a  system  of  waterworks  to  be 
owned  and  managed  by  the  city,  to  supply 
the  needs,  public  and  private,  covered  in  the 
grant  of  privileges  to  the  gri^ntee?  It  needs 
no  argument  to  demonstrate,  as  was  pointed 
out  in  the  Walla  Walla  case,  that  the  com- 
petition of  the  city  may  be  far  more  destruc- 
tive than  that  of  a  private  company.  The 
city  may  conduct  the  business  without  regard 
to  the  profit  to  be  gained,  as  it  may  resort 
to  public  taxation  to  make  up  for  losses.  A 
private  company  would  be  compelled  to  meet 
the  grantee  upon  different  terms  and  would 
not  likely  conduct  the  business  unless  it 
could  be  made  profitable.  We  cannot  con- 
ceive how  the  right  can  be  exclusive,  and  the 
city  have  the  right  at  the  same  time  to  erect 
and  maintain  a  system  of  waterworks,  which 
may  and  probably  would  practically  destroy 
the  value  of  rights  and  privil^es  conferred 
in  its  grant.  If  the  right  is  to  be  exclusive, 
as  the  city  has  contracted  that  it  shall  be, 
it  cannot  at  the  same  time  be  shared  with 
another,  particularly  so  when  such  division 
of  occupation  is  against  the  will  of  the  one 
entitled  to  exercise  the  rights  alone.  It  is 
difficult  to  conceive  of  words  more  apt  to 
express  the  purpose  that  the  company  shall 
have  the  undivided  occupancy  of  the  field  so 
far  as  the  other  contracting  party  is  con- 
cerned. The  term  'exclusive'  is  so  plain  that 
little  additional  light  can  be  gained  by  resort 
to  the  lexicons.  If  we  turn  to  the  Century 
Dictionary  we  find  it  defined  to  mean  'Apper- 
taining to  the  subject  alone;  not  including, 
admitting  or  pertaining  to  any  other  or 
others;  undivided;  sole;  as,  an  exclusive 
right  or  privilege;  exclusive  jurisdiction.' 
We  think,  therefore,  it  requires  no  resort  to 
implication  or  intendment  in  order  to  give 
a  construction  to  this  phase  of  the  contract; 
but,  on  the  other  hand,  the  city  has  provided 
and  the  company  has  accepted  a  grant  which 
says  in  plain  and  apt  words  that  it  shall 
have  an  exclusive  right,  a  sole  and  undivided 
privilege.  To  hold  otherwise  in  our  view 
would  do  violence  to  the  plain  words  of  the 
contract,  and  permit  one  of  the  contracting 
parties  to  destroy  and  defeat  the  enjoyment 
of  a  right  which  has  been  granted  in  plain 
and  unmistakable  terms.  On  the  authority 
of  the  Walla  Walla  case,  the  city  had  the 
power  to  exclude  itself  for  the  term  of  this 
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contract,  giving  the  words  used  only  the 
weight  to  which  thejr  are  entitled,  without 
strained  or  unusual  construction,  and  we 
think  it  waa  diatinctly  agreed  that  for  the 
term  named  the  right  of  furnishing  water 
to  the  inhabitants  of  Vicksburg  under  the 
terms  of  the  ordinance  was  vested  solely  in 
the  grantee,  so  far  at  least  as  the  city's 
right  to  compete  is  concerned.  Any  other 
construction  seems  to  us  to  ignore  the  Ian- 
g:uage  employed  and  to  permit  one  of  the 
parties  to  the  contract  to  destroy  its  benefit 
to  the  other.  We  think  the  court  below  did 
not  err  in  reaching  this  conclusion/' 

In  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1,  19  S.  Ct.  77,  43  U.  S.  (L. 
ed.)  341,  affirming  60  Fed.  957,  it  was  said: 
"Nor  do  we  think  the  contract  objectionable 
in  its  stipulation  that  the  city  would  not 
erect  waterworks  of  its  own  during  the  life 
of  tiie  contract.  There  was  no  attempt  made 
to  create  a  monopoly  by  granting  an  exclu- 
sive right  to  this  company,  and  the  agree- 
ment that  the  citv  would  not  erect  water- 
works  of  its  own  was  accompanied,  in  section 
8  of  the  contract,  with  a  reservation  of  a 
right  to  take,  condemn  and  pay  for  the  water- 
works of  the  company  at  any  time  during 
the  existence  of  the  contract.  Taking  sections 
7  and  8  together,  they  amount  simply  to  this: 
That  if  the  city  should  desir-e  to  establisli 
waterworks  of  its  own  it  would  do  so  by 
condemning  the  property  of  the  company  and 
making  such  changes  in  its  plant  or  such 
additions  thereto  as  it  might  deem  desirable 
for  the  better  supply  of  its  inhabitants;  but 
that  it  would  not  enter  into  a  direct  competi- 
tion with  the  company  during  the  life  of  the 
^ntraet.  As  such  competition  would  be  al- 
most necessarily  ruinous  to  the  company,  it 
was  little  more  than  an  agreement  that  the 
city  would  carry  out  the  contract  in  good 
faith.  An  agreement  of  this  kind  was  a  nat- 
ural incident  to  the  main  purpose  of  the 
contract,  to  the  power  given  to  the  city  by 
its  charter  to  provide  a  sufficient  supply  of 
water,  and  to  grant  the  right  to  use  the 
streets  of  the  city  for  the  purpose  of  laying 
water  pipes  to  any  persons  or  association  of 
persons  for  a  term  not  exceeding  twenty-five 
years.  In  establishing  a  system  of  water- 
works the  company  would  necessarily  incur 
a  large  expense  in  the  construction  of  the 
power  house  and  the  laying  of  its  pipes 
through  the  streets,  and,  as  the  life  of  the 
contract  was  limited  to  twenty-five  years,  it 
▼onld  naturally  desire  to  protect  itself  from 
competition  as  far  as  possible,  and  would 
luire  a  right  to  expect  that  at  least  the  city 
vould  not  itself  enter  into  such  competition. 
It  is  not  to  be  supposed  that  the  company 
would  have  entered  upon  this  large  under- 
taking in  view  of  the  possibility  that,  in  one 
of  the  sudden  changes  of  public  opinion  to 
Ann.  Cfls.  1918B. — 8. 


which  all  municipalities  are  more  or  less 
subject,  the  city  might  resolve  to  enter  the 
field  itself — ^a  field  in  which  it  undoubtedly 
would  have  become  the  master — and  practi- 
cally extinguish  the  rights  it  had  already 
granted  to  the  company." 

Although  the  general  rule  is  that  unless 
the  municipality  has  excluded  itself  in  plain 
and  explicit  terms  from  competition  with  a 
waterworks  or  other  company  during  the 
period  of  the  contract,  it  cannot  be  held  to 
have  done  so  by  mere  implication  (see  the 
preceding  subdivision  of  this  note),  it  has 
been  held  in  two  instances  that,  where  the 
contract  did  not  in  terms  express  an  agree- 
ment that  the  city  would  not,  during  the 
life  of  the  contract,  erect  its  own  system  for 
the  purpose  of  supplying  its  inhabitants  with 
water,  it  could  not  be  doubted  that  such 
was  the  fair  implication  and  reasonable  in- 
tendment of  the  contract.  Columbia  Ave. 
Sav.  Fund,  etc.  Co.  v.  Dawson,  130  Fed.  152, 
reversed  on  other  grounds,  197  U.  S.  178,  25 
S.  Ct.  420,  49  U.  S.  (L.  ed.)  713;  Mercantile 
Trust,  etc.  Co.  v.  Columbus  Waterworks  Co. 
130  Fed.  180.  In  the  case  first  cited  the 
court  said:  ''The  city,  having  induced  the 
expenditure  of  money  on  faith  of  the  promise 
that  it  would  grant  the  exclusive  use  of  the 
streets  for  the  laying  of  pipes  and  mains  by 
the  water  company,  and  having  contracted 
to  pay  for  the  use  of  water  for  fire  protection 
for  a  term  of  years,  will  not  be  permitted, 
in  equity,  to  disregard  its  agreements  by 
itself  entering  into  ruinous  competition  with 
the  other  party  before  the  expiration  of  the 
contractual  term/' 

It  is  well  settled  that  under  the  Pennsyl- 
vania statutes  giving  municipalities  the  pow- 
er to  adopt  either  of  two  methods  for  the 
supply  of  water,  i.  e.,  to  build  their  own 
works,  or  to  contract  with  a  private  corpora- 
tion for  the  same  purpose,  if  a  municipality 
adopts  the  method  of  contracting  with  a 
private  company,  it  exhausts  its  power  on 
that  subject,  and  hence  cannot  build  a  plant 
of  its  own  and  enter  into  competition  witli 
the  company.  White  v.  Meadville,  177  Pa. 
St.  643,  35  Atl.  695,  34  L.R.A.  567,  over- 
ruling In  re  Milvale,  162  Pa.  St.  374,  29  Atl. 
641,  644;  Metzger  v.  Beaver  Falls,  178  Pa. 
St.  1,  35  Atl.  1134 ;  Wilson  v.  Rochester,  180 
Pa.  St.  509,  38  Atl.  136;  Welsh  v.  Beaver 
Falls,  186  Pa.  St.  578,  40  Atl,  784;  Tyrone 
Gas,  etc.  Co.  v.  Tyrone,  195  Pa.  St.  566,  46 
Atl.  134;  Troy  Water  Co.  v.  Troy,  200  Pa. 
St.  453,  50  Atl.  259;  Warren  Water  Co.  v. 
Warren,  200  Pa.  St.  504,  60  Atl.  250;  Ben- 
nett Water  Co.  v.  Millvale,  200  Pa.  St.  613, 
50  Atl.  155,  judgment  affirmed  on  rehearing 
202  Pa.  St.  616,  51  Atl.  1098 ;  Potter  County 
Water  Co.  v.  Austin,  206  Pa.  St.  297,  55  Atl. 
991;  Carson  v.  Austin,  206  Pa.  St.  303,  55 
Atl.  1135;  Pennsylvania  Water  Co.  v.  Pitts- 


114 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


Ijiirg,  226  Pa.  St.  624,  76  Atl.  945;  Mellon 
V.  Pittsburgh,  227  Pa.  St.  7,  76  Atl.  956. 
Compare  Centre  Hall  Water  Co,  ▼.  Centre 
Hall,  186  Pa.  St.  74,  40  Atl.  163  (no  con- 
tract) ;  Boyertown  Water  Co.  v.  Boyertown, 
200  Pa.  St.  394,  50  Atl.  189  (no  contract) ; 
Phillipsburg  Water  Co.  v.  Fhillipsburg,  203 
Pa.  St.  662,  53  Atl.  347  (exclusive  privilege 
lost  by  company) ;  Hastings  Water  Co.  ▼. 
Hastings,  216  Pa.  St.  178,  65  Atl.  403  (no 
contract) ;  Dorrance  v.  Bristol,  224  Pa.  St. 
464,  73  Atl.  1015  (exclusive  privilege  lost 
by  company) ;  Tarentum  Water  Co.  v.  Taren- 
tum,  230  Pa.  St.  148,  79  Atl.  402  (no  con- 
tract) ;  Bethlehem  City  Water  Co.  v.  Beth- 
lehem, 231  Pa.  St.  454,  80  Atl.  984  (no 
contract).  The  reason  of  the  rule  was  well 
stated  in  Welsh  v.  Beaver  Falls,  186  Pa.  St. 
578,  40  Atl.  784,  wherein  it  was  said  that 
where  a  contract  is  made  with  a  private 
water  company,  authorized  usually  only  to 
build  its  works  and  maintain  its  plant  at  one 
place,  it  would  be  grossly  inequitable  to  hold 
that  the  municipality,  after  inviting  the  con- 
struction of  such  works,  and  contracting  with 
the  company  for  the  water  supply,  could  at 
any  time  thereafter  destroy  them,  by  con- 
structing its  own  works,  in  the  absence  of 
an  explicit  statutory  right.  In  Pennsylvania 
Water  Co.  v.  Pittsburg,  226  Pa.  St.  624,  75 
Atl.  945,  the  court  said:  "The  whole  effort 
of  the  appellant  is  to  distinguish  the  present 
case  from  the  Meadville  case  because  of  a 
single  fact  which  appeared  in  the  latter  but 
does  not  appear  in  this.  In  the  Meadville 
case  the  water  company  was  incorporated 
under  the  original  Act  of  April  29,  1874, 
which  conferred  upon  such  companies  the 
exclusive  right  to  provide  water  within  the 
district  for  which  they  were  chartered.  Here 
the  water  company  was  incorporated  subse- 
quent to  the  amendment  of  June  2,  1887, 
P.  L.  310,  which  denies  such  exclusive  privi- 
lege to  companies  thereafter  incorporated. 
The  doctrine  of  the  Meadville  case  needs  no 
other  vindication  or  exposition  than  is  to  be 
found  in  the  opinion.  All  that  is  required 
here  is  a  simple  restatement  of  what  the 
case  does  decide.  In  that  as  in  every  case 
the  power  of  the  municipality  to  provide  a 
supply  of  water  rested  in  express  legislative 
grant.  It  was  the  extent  of  this  grant,  and 
what  limitations,  if  any,  were  imposed  on  its 
exercise,  that  were  the  questions  under  con- 
sideration. The  case  decided  that  the  grant 
left  it  optional  with  the  municipality  to  pro- 
vide water  in  one  of  two  ways,  either  by 
constructing  a  water  system  of  its  own,  or 
through  an  independent  agency ;  that  it  could 
not  employ  both  methods  at  the  same  time, 
and  that  when  it  had  provided  a  water  sup- 
ply by  contract  with  an  independent  agent, 
it  was  without  power  to  employ  the  alterna- 
tive method,  so  long  as  the  right  of  the  inde- 


pendent agent  to  supply  the  water  continued 
and  was  being  rightfully  exercised.  This  was 
the  whole  of  the  decision;  and  it  was  made 
to  rest  fundamentally  and  exclusively  oo  the 
ground  that  the  municipality  having  once 
provided  a  supply  of  water  for  its  inhabitants 
by  one  of  the  methods,  the  power  granted 
it  was  exhausted.  The  decision  puts  no  limi- 
tation whatever  on  the  contracting  power  of 
the  municipality  where  it  has 'elected  to  get 
its  water  supply  through  an  independent  com- 
pany; nor  does  it  confine  the  municipality  to 
that  particular  method  for  any  longer  period 
than  during  the  existence  of  the  contract 
between  it  and  the  independent  agent.  Where 
it  does  so  contract  the  terms  of  the  contract 
are  for  the  municipality  to  define.  It  may, 
as  was  the  case  here,  grant  to  the  water  com- 
pany the  privileges  of  the  public  streets  for 
an  indefinite  term,  in  which  case,  the  privi- 
lege continues  so  long  as  the  company  fur- 
nishes an  adequate  and  suitable  supply,  or 
it  may  contract  for  a  long  or  a  short  term 
as  it  prefers,  and  repeat  the  process  as  often 
as  occasion  requires.  With  the  expiration  of 
the  term  fixed  by  the  contract  the  power  of 
choice  between  methods  revives,  and  the  mu- 
nicipality becomes  free  as  ever  to  adopt 
thereafter  the  method  it  formerly  rejected. 
Now  when  the  ground  of  the  decision — ^viz., 
the  exhaustion  of  power  in  the  municipality, 
that  is,  the  exhaustion  of  privilege  of  choice 
between  methods, — is  considered,  what  room 
can  there  be  for  supposing  that  it  is  author- 
ity only  in  cases  where  the  company  contract- 
ed with  has  under  the  law  an  exclusive  privi- 
lege? Does  not  exhaustion  result  just  as 
certainly  where  the  contract  for  the  supply 
is  with  a  company  not  having  an  exclusive 
privilege  as  where  it  is  with  one  having  an 
exclusive  privilege?  Exhaustion  follows  when 
the  object  has  been  accomplished,  no  matter 
what  the  privileges  of  the  agent  employed  to 
accomplish  it.  Any  such  distinction  as  is 
here  insisted  upon  between  companies,  in  this 
particular  connection,  would  be  arbitrary  in 
the  extreme,  without  any  justification  what- 
ever in  reason.  Certainly  no  warrant  can 
be  found  for  it  in  the  Meadville  case.  Not 
only  so,  but  at  best  the  distinction  is  most 
unsubstantial,  when  considered  as  affecting 
the  rights  of  the  municipality.  It  goes  no 
deeper  than  this;  in  the  one  case  the  exclu- 
sive privilege  is  derived  from  express  legis- 
lative grant;  in  the  other,  like  exclusivencss 
necessarily  results,  against  the  municipality, 
for  the  reason  that  the  latter  having  made 
its  contract  with  the  company  for  a  water 
supply  through  it,  has  exhausted  all  the 
power  it  had  for  the  time  being  to  employ 
the  other  method;  not  that  having  contracted 
with  one  company,  it  may  not  give  to  another 
company  the  right  to  enter  upon  the  streets 
and  lay  pipe;  but  it  may  not,  whether  there 
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be  one  or  sereral  oompanies  flupplying  the 
inhabitants  with  water,  build  waterworks  of 
its  own  to  compete  with  the  companies  which 
entered  with  its  consent.  .  .  .  Again,  the 
exclusive  privilege,  as  against  the  municipal- 
ity, in  any  water  company  having  a  contract 
with  the  municipality,  we  think  necessarily 
results  from  quite  other  consideratdons  as 
well.  Take  the  present  case:  The  Pennsyl- 
vania Water  Company  by  ordinance  was 
given  the  right  to  enter  upon  the  streets  of 
the  borough  with  its  mains  and  pipes  for 
the  purpose  of  supplying  the  inhabitants 
with  water;  it  did  so  enter,  tucid  at  a  great 
cost  to  itself  supplied  and  placed  in  position 
the  necessary  equipment,  and  has  continued 
to  meet  every  requirement  of  its  contract 
with  regard  to  the  supply.  It  will  not  be 
pretended  that  the  borough,  if  it  still  had  a 
separate  existence,  could  recall  the  franchise 
which  it  gave  the  company  before  its  expira- 
tion, or  that  it  could  interfere  with  the  com- 
pany's maintf  and  pipes  in  any  such  way  as 
would  prevent  the  company  from  furnishing 
a  supply  of  water  to  all  who  desired  it. 
Suppose,  however,  it  were  allowed  to  build 
and  employ  waterworks  of  its  own,  what 
would  be  the  result?  Competition?  No,  not 
competition — ^which  would  be  bad  under  any 
condition  as  a  gross  perversion  of  municipal 
function — ^but  absolute  and  total  destruction 
of  the  company's  property,  as  complete  as 
would  result  from  a  forcible  tearing  up  of  the 
mains  and  pipes  and  casting  them  aside.  We 
can  do  no  better  in  this  connection  than  re- 
peat what  was  said  by  Mr.  Justice  Dean  in 
the  Meadville  case,  page  61 :  'If  anything  be 
manifest,  it  is,  that  if  two  water  mains  be 
laid  side  by  side  on  the  same  street,  equally 
accessible  to  the  householder  on  each  side, 
conveying  double  the  quantity  needed,  with 
double  sets  of  hydrants,  pumping  stations, 
offices,  salaries  and  expenses,  one  or  the  other 
must  be  abandoned.  No  community  will  pay 
double  for  any  article  of  necessity  or  luxury. 
If  the  property  holder  must,  by  compulsory 
taxation,  support  the  municipal  system,  he 
will  not  voluntarily  support  the  private  cor- 
poration system;  such  a  conflict  of  interests 
will  inevitably  bankrupt  the  system  which 
depends  on  the  voluntary  patronage  of  the 
public.  We  hesitate  to  assume,  every  court 
is  bound  to  hesitate  long  before  assuming, 
the  legislature  intends  by  grants  to  distinct 
corporations  for  public  purposes,  there  shall 
arise  such  conflict  in  the  exercise  of  the  fran- 
chises as  will  result  in  practical  destruction 
of  property  of  any  citizen  without  compensa- 
tion. It  is  a  cardinal  rule  of  construction 
between  older  and  younger  grants  of  fran- 
chises, the  sovereign  does  not  intend  the 
younger  shall  infringe  on  the  older;  but  to 
assume  these  franchises  can  be  in  existence 
and  in  operation   at  the  same  time,  is  to 


assume  the  commonwealth  has  granted  pre- 
cisely the  same  thing  to  the  municipality 
that  it  had  already  granted  to  the  water 
company;  for  in  a  business  view,  the  contem-. 
poraneous  exei;cise  of  the  franchise  is  impos- 
sible.' It  is  clear  that  except  as  a  contract 
with  a  water  company  for  a  water  supply 
gives  an  exclusive  right,  as  against  the  mu- 
nicipality, this  must  result — ^while  the  mu- 
nicipality may  not  violently  tear  from  its 
place  the  property  of  the  company  and  so 
deprive  the  company  of  its  rights,  it  must 
be  allowed  to  accomplish  by  indirection  a 
result  equally  destructive  and  disastrous. 
The  law  will  not  aid  in  the  accomplishment 
of  any  such  emi.  For  the  reasons  above  given 
we  think  the  distinction  pressed  upon  our 
attention  is  unsubstantial  and  therefore  un- 
important." To  the  same  effect  see  Mellon 
V.  Pittsburg,  227  Pa.  St.  7,  75  Atl.  956. 

Where  a  city  has  no  power  to  grant  a  per- 
petual exclusive  franchise  to  a  water  com- 
pany for  the  privilege  of  laying  water  pipes 
for  public  use  beneath  the  surface  of  the 
highways  of  the  city,  the  word  "exclugive," 
used  in  the  contract,  does  not  have  the  effect 
of  an  agreement  on  the  part  of  the  city  not 
to  construct  and  maintain  a  system  of  water- 
works in  competition  with  the  water  com- 
pany. Sioux  JVills  V.  Farmers'  Loan,  etc.  Co. 
136  Fed.  721,  69  C.  C.  A.  373,  reversing  131 
Fed.  890;  Rogers  Park  Water  Co.  v.  Chicago, 
131  111.  App.  35.  See  also  Westerly  Water- 
works V.  Westerly,  76  Fed.  181,  80  Fed.  611. 
In  the  case  flrst  cited  the  court  said:  '*In 
discussing  this  branch  of  the  case,  the  circuit 
court  said:  *The  word  "exclusive"  in  the 
contract  between  the  city  and  W.  S.  Kuhn 
is  insufiicient  to  raise  the  implication  that 
the  city,  by  the  use  of  said  word,  thereby 
agreed  to  renounce  its  power  to  construct 
waterworks  itself;  because  (1)  such  is  not 
the  ordinary  meaning  of  the  word;  (2)  be- 
cause it  is  conceded  that  under  the  law  the 
word  "exclusive,"  if  given  its  usual  interpre- 
tation, would  render  the  exclusive  feature 
of  the  contract  void;  (3)  because  the  ex- 
press provision  of  the  contract  of  the  city 
to  take  water  for  a  term  of  years  raises  the 
contrary  implication  that  after  the  expira- 
tion of  that  twenty  years  both  parties  in- 
tended that  the  city  should  be  free  to  exer- 
cise its  power  to  construct  and  maintain 
waterworks,  or  to  obtain  its  water  in  any 
other  lawful  wav.'  We  concur  in  this  view. 
It  is  difficult  to  see  the  force  of  the  conten- 
tion that,  on  account  of  once  making  a  con- 
tract with  the  plaintiff  for  twenty  years,  the 
city  irrevocably  bound  itself  by  an  implied 
contract  never  to  construct  and  maintain  a 
waterworks  system  of  its  own.  While  it  is 
doubtless  true  that  the  erection  of  such  plant 
by  the  city  will  render  the  property  of  the 
water   company   less  valuable,  yet  the  city 
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was  not  bound  by  the  contract  to  refrain 
from  exercising  its  power  to  construct  and 
maintain  waterworks  after  the  expiration  of 
the  twenty-year  period  provided  in  the  con- 
tract. The  contract  by  its  terms  ceased  to 
have  effect  after  April  9,^1904,  and  the  sub- 
sec]uent  construction  and  operation  of  water- 
works bv  the  citv  for  its  own  benefit  and  the 
benefit  of  its  citizens  would  not,  we  think, 
be  a  violation  of  any  of  the  express  or  im- 
plied provisions  of  the  contract.  The  city 
undoubtedly  had  the  power,  by  an  express 
contract,  to  renounce  its  authority  to  con- 
struct and  maintain  waterworks  itself  during 
the  time  which  it  would  be  proper  and  law- 
ful to  grant  the  privilege  to  a  third  party." 

In  Rogers  Park  Water  Co.  v.  Chicago,  131 
111.  App.  35,  the  court  said:  "But  even  with 
the  word  'exclusive'  in  the  ordinance  given 
full  force  and  effect  as  a  legal  and  valid  pro- 
vision, we  think  still  that  it  would  be  by 
*mere  implication'  that  it  could  be  held  that 
the  village  of  Rogers  Park  by  its  use  had 
shut  out  itself  and  the  city  of  Chicago,  by 
annexation  its  successor  in  public  duties  to 
the  inhabitants  of  its  territory,  from  the  ex- 
ercise of  one  of  the  most  necessary  and  ordi- 
nary of  municipal  functions.  To  our  mind 
the  granting  of  an  'exclusive*  right  and  privi- 
lege to  one  person  means  that  the  grantor 
will  not  grant  the  same  right  and  privilege 
to  another  person — not  that  he  binds  his  own 
hands  otherwise." 

In  Brenham  v.  Brenham  Water  Co.  67  Tex. 
542,  4  S.  W.  143,  it  appean^  that  the  city 
passed  an  ordinance  granting  to  a  water 
company  **the  right  and  privilege,  for  the 
term  of  twentv-five  vears  from  the  date  of 
the  adoption  of  this  ordinance,  of  supplying 
the  citv  of  Brenham  and  the  inhabitants 
thereof  with  water  for  domestic  or  other  uses 
and  for  the  extinguishment  of  fires."  In  hold- 
ing that  this  ordinance  granted  the  water 
company  the  exclusive  right  and  privilege  of 
supplying  water  to  the  city  for  twenty-five 
years,  but  was  invalid,  as  being  a  contract 
beyond  the  power  of  the  city  to  make,  the 
court  said:  "Taking  all  the  laws  into  con- 
sideration, we  cannot  doubt  the  power  of  the 
city  to  make  some  contract  through  which 
the  city  might  be  furnished  with  water.  It 
becomes  necessary,  for  the  proper  determina- 
tion of  this  case,  to  ascertain  the  character 
of  the  contract  on  which  the  rights  of  the 
parties  depend.  The  subject-matter  of  the 
contract  was  one  over  which  the  city  had 
control  solely  under  the  power  confided  to 
it  as  a  municipal  government,  to  be  exercised 
for  the  public  good,  and  not  under  any  pri- 
vate corporate  right  or  proprietorship.  The 
first  section  of  the  ordinance  professes  to 
give  and  to  grant  a  right  and  a  privilege  to 
the  water  company  to  supply  the  city  and 
ita    inhabitants   with    water    for   the   period 


of  twenty-five  years.  Was  it  intended  to 
make  this  right  and  privilege  excluaiye  for 
that  period  of  time?  This  must  be  ascer- 
tained from  the  language  of  the  ordinance, 
the  surroundings  of  the  parties,  and  the  pur- 
pose sought  to  be  accomplished.  The  ordi- 
nance, in  terms,  professes  to  give  and  to 
grant  a  right  to  do  certain  things  and  there- 
fore to  receive  certain  benefits  for  a  quarter 
of  a  century,  i.  e.,  to  confer  a  claim  to  do 
certain  things,  and  to  receive  a  fixed  compen- 
sation, whicli  may  be  enforced  for  that  pe- 
riod. It  not  only  professes,  in  general  terms, 
to  confer  sudi  a  right,  but,  as  if  to  emphasize 
it,  and  to  fully  illustrate  the  character  of 
right  intended  i^  be  granted,  it  terms  it  a 
privilege.  The  word  'privilege,*  as  used  in 
the  ordinance,  is  evidently  not  used  in  the 
technical  sense  in  which  it  is  used  in  the 
civil  law,  or  even  under  the  common  law, 
where  used  in  the  sense  of  'priority,'  but 
was  iirtended  to  be  given  its  ordinary  signifi- 
cation, meaning  a  right  peculiilr  to  the  per- 
son on  whom  conferred,  not  to  be  exercised 
by  another  or  others.  This  right  is  to  supply 
the  city  and  its  inhabitants  with  water,  for 
their  varied  uses  for  twenty-five  years,  at 
fixed  prices  in  enumerated  cases,  and  at  such 
prices  as  the  water  company  and  inhabitants 
may  agree  upon  in  other  cases.  The  word 
'supply ing*  must  be  considered  in  its  connec- 
tion with  a  view  to  ascertain  whether  it  was 
used  in  its  primary  sense  or  in  one  more 
restricted;  and,  so  considered,  we  can  have 
no  doubt  that  it  was  used  in  its  primary 
sense,  intending  thereby  to  give  the  water 
company  the  right  and  privilege  to  furnish 
to  the  city  and  its  inhabitants  what  water 
might  be  needed  or  necessary  to  be  furnished 
through  such  a  system.  In  the  ordinance 
under  consideration  it  can  mean  no  less  than 
to  furnish  all  the  water  the  city  and  its 
inhabitants  may  need  to  have  furnished  un- 
der the  power  given  to  the  city  through  its 
charter,  and  this  for  the  period  of  twenty-five 
years.  It  would  do  violence  to  the  context 
to  give  to  {he  word  any  other  meaning.  If 
nothing  more  appeared  than  we  have  con- 
sidered, to  give  character  to  the  contract  and 
to  illustrate  the  nature  of  the  right  intended 
to  be  secured  through  it,  it  seems  to  us  that 
there  is  no  escape  from  the  conclusion  that 
the  parties  contracted  and  intended  to  eon- 
tract  that  the  right  of  the  water  company 
should  be  exclusive.  The  fifth  and  sixth  sec- 
tions of  the  ordinance,  however,  if  there  were 
doubt,  it  seems  to  us  would  remove  it.  The 
water  company  obligated  itself  to  erect  and 
maintain  a  ^iren  number  of  fire  hydrants  on 
the  mains  which  it  absolutely  agreed  to  put 
down,  and  for  the  use  of  these  the  city 
agreed  to  pay  the  sum  of  three  thousand  dol- 
lars per  year  for  the  period  named.  It  fur- 
ther obligated  it$ell  to  extend  ita  mains,  if 
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requested  to  do  so  by  the  city,  and  upon  each 
mile  of  such  extension  to  erect  not  less  than 
ten  fire  hydrants,  for  each  one  of  which  the 
city  promised  to  pay  a  rental  of  sixty  dollars 
per  annum,  as  provided  in  the  fifth  section. 
Was  the  city,  in  this  and  in  another  part  of 
the    ordinance   to   which  we   have  referred, 
agreeing  to  receive  and  the  company  to  fur* 
nish  the  entire  quantity  of  water  to  be  used 
for  fire  and  other  enumerated  public  purposes 
during  the  twenty-five  years?    The  contract, 
in  terms,  obligated  the  city  to  pay  for  this, 
for  the  full  period,  whether  it  used  the  water 
or  not,  and  thus  made  the  only  right  valuable 
to  the  water  company  in  so  far  exclusive. 
If  the  city  refused  to  take  the  water,  and 
obtained  it  elsewhere — if  the  contract  was 
valid,  and  the  parties  are  to  be  supposed  to 
have  so  considered  it — then  the  city  would 
but  assume  a  double  burden,  which  it  cannot 
be  ocmceived  that  the  city  ever  contemplated. 
The  language  of  the  contract,  the  surround- 
ings of   the  parties  and  their  evident  purpose, 
forbid   the  belief  that  thev  either   intended 
to  make  the  right  and  privilege  of  the  water 
company   other   than   an   exclusive  right  to 
furnish  and  be  paid  for  all  the  water  the  city 
and  its  inhabitants  might  need  to  have  fur- 
nished through  a  system  of  waterworks  for 
the  full  period  of  twenty-five  years.    Does  the 
charter  of  the  city  of  Brenham  or  that  of  the 
water    company    confer    upon    the    city    the 
power  to  make  such  a  contract?    .    .    .    No 
express    power   is   conferred   upon   the   city, 
through   either  or  both  of  the  charters,  to 
make  a   contract   through   which   the  water 
company  could  become  entitled  to  the  use  of 
the  streets,  and  to  have  the  exclusive  right 
to  furnish  the  city  and  its  inhabitants  with 
water  at  a  fixed  rate  for  twenty- five  years; 
and  we  do  not  see  that  power  to  make  such 
a  contract  was  necessary  or  essential  to  the 
proper  exercise  of  the  power  expressly  given. 
Under  charters  containing  grants  of  power 
less  full  and  express  than  are  contained  in 
the  charter  of  the  city  of  Brenham,  it  has 
been  held   that  power  existed   to  erect  and 
operate   waterworks  under  the   control   and 
ownership  of  the  municipality  when  it  deemed 
it  necessary  to  the  public  good.     The  legis- 
lature had  given  power  to  the  city  of  Bren- 
ham to  erect,  control   and   regulate  water- 
works, and  this  it  may  exercise,  if  it  has  or 
may  have  the  pecuniary  ability,  unless  re- 
strained by  the  contract  under  consideration. 
.    .    .    Will  not  the  contract  under  etmsidera- 
tioD,  if  valid,  have  the  effect,  not  only  to 
embarrass  the  city  government  in  the  exer- 
cise of  the  power  conferred  upon  it,  but  to 
withdraw  from  it  the  right  to  provide,  in 
any  other  authorized  way,  water  for  public 
purposes  and  the  nse  of  its  inhabitants,  which 
was  the  sole  purpose  for  which  the  power  to 
ereet,  maintain  and  regulate  waterworks  was 


given  to  it?  It  seems  so  to  us;  for,  as  we 
have  before  said,  the  contract  in  effect  as- 
sumes to  give  an  exclusive  right — ^assumes  to 
surrender  to  a  private  corporation  for  a  pe- 
riod of  twenty-five  years  the  power  which 
the  legislature  conferred  on  the  municipal 
government.  The  power  given  to  a  municipal 
corporation  to  contract  in  relation  to  a  given 
subject-matter,  does  not  carry  the  implica- 
tion that  it  may  contract,  even  with  refer- 
ence to  that,  so  as  to  render  it  unable  in  the 
future  so  to  control  any  municipal  matter 
over  which  it  is  given  power  to  legislate  as 
may  be  deemed  best.  .  .  .  There  is,  how- 
ever, another  question  involved  in  this  case 
which  will  be  examined,  reaching  further 
than  the  one  we  have  considered,  and  in- 
volving not  only  the  power  of  the  municipal 
corporation  to  make  the  contract  sued  on 
under  the  terms  of  the  charters  of  both  cor- 
porations, but  involving  the  question  of  the 
power  of  the  legislature,  directly  or  indirect- 
ly, to  confer  upon  the  water  company  such 
rights  and  privileges  as  it  claims  under  the 
contract.  ...  A  grant  which  gives  to  one 
or  an  association  of  persons  an  exclusive 
right  to  buy,  sell,  make  or  use  a  given  thing 
or  commodity,  or  to  pursue  a  given  employ- 
ment, creates  a  monopoly.  There  are,  how- 
ever, certain  classes  of  exclusive  privilej^es 
which  do  not  amount  to  monopolies,  and  a 
consideration  of  these  and  the  grounds  on 
which  they  stand  is  not  now  necessary.  The 
right  to  exercise  the  exclusive  privilege  need 
not  extend  to  all  places,  it  is  enough  that  it 
is  to  operate  in  and  to  the  hurt  of  one  com- 
munity. It  need  not  continue  indefinitely  so 
as  to  amount  to  a  perpetuity;  it. is  enough 
that  it  be  an  exclusive  privilege  for  a  period 
of  time,  of  the  character  forbidden.  The 
more  general  is  its  application  as  to  places 
and  persons,  and  the  longer  it  is  to  continue, 
the  more  hurtful  it  becomes.  In  the  case 
before  us,  the  contract,  as  we  have  seen,  gives 
the  exclusive  right  to  sell  to  a  community, 
for  public  purposes,  for  the  period  of  tM'enty- 
Hve  years,  thus  affecting  all  the  inhabitants 
in  their  common  right  directly,  and  in  their 
individual  rights  at  least  indirectly.  This 
right  to  sell  for  public  purposes  carries  with 
it,  through  the  contract,  the  obligation  to 
buy  for  public  uses.  It  gives  the  exclusive 
right  to  sell  to  the  inhabitants  of  the  city 
for  the  same  period,  for  all  the  private  uses 
for  which  they  may  need  water,  in  such  ways 
and  to  be  so  applied  as  it  can  be  only  by  a 
system  of  waterworks,  which  is  a  denial  in 
effect  to  the  inhabitants  of  the  right  to  buy 
for  these  private  purposes  from  any  other 
water  company.  Such  an  exclusive  right  pre- 
vents competition  and  tends  to  high  prices, 
all  matters  affecting  which  the  contract  be- 
fore us  surrenders  the  right  further  to  regu- 
late for  a  quarter  of  a  century.    It  has  been 
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said,  in  cases  to  which  we  will  hereafter  re- 
fer, tliat  there  caji  be  no  monopoly  in  the 
use  of  a  street  to  lay  down  gas  or  water 
mains  or  pipes,  because  it  is  not  a  matter  of 
common  right  to  use  streets  for  such  purpose. 
This  may  be  admitted  without  affecting  the 
question  before  us.  When  such  use,  however, 
is  but  a  means  to  the  exercise  of  an  exclusive 
right  to  sell  water,  and  to  compel  a  city  or 
its  inhabitants  to  buy  it,  it  will  be  found 
difficult  to  separate  the  means  from  the  end 
intended  to  be  accomplished.  A  system  of 
water  or  gas  works  may  be  operated  in  a 
town  or  city  as  well  by  one  individual  as  by 
a  private  corporation,  if  he  have  the  ability. 
No  corporate  franchise  is  necessary  to  that 
purpose.  It  is  an  occupation  in  which  any 
person  may  engage  if  he  has  the  means, 
which  may  and  ordinarily  will  involve  the 
right  to  use  streets  and  other  public  grounds. 
This  means  to  accomplish  the  purpose  can 
ordinarily  be  acquired  only  through  permis- 
sion given  directly  or  indirectly  by  the  state; 
but  cases  may  arise  in  which  no  such  consent 
would  be  necessary.  Such  a  franchise,  when 
granted,  is  one  of  the  feeblest  character,  and 
from  its  nature  subject  at  all  times  to  con- 
trol. Some  conflict  of  authoritv  exists  as  to 
whether  such  contracts  as  that  under  consid- 
eration create  monopolies.  The  question  has 
arisen  in  several  cases  in  which  gas  and  water 
companies  asserted  exclusive  right  to  use 
streets  for  laying  down  mains  and  pipes  un- 
der charters  granted  which,  in  terms,  gave 
exclusive  right.  ...  The  exclusive  rights, 
given  by  the  contract  before  us,  lead  to  tlie 
same  results  as  a  monopoly  in  any  other 
matter,  and  whether  a  monopoly  or  not  is 
best  ascertained  by  the  results  which  are 
brought  about  by  a  contract  or  law  and  the 
exercise  of  rights  the  one  or  the  other  may 
profess  to  confer.  U'e  are  of  the  opinion  that 
the  exercii^e  of  the  exclusive  rights  conferred 
on  the  water  company  produce  the  same  re- 
sults as  would  the  exercise  of  an  exclusive 
rig]>t  whicli  would  fall  within  the  most  ex- 
acting deflnition  of  a  monopoly,  and  that  the 
allowance  or  creation  of  such  exclusive  rights 
is  contrary  to  the  spirit  of  the  constitution 
of  this  state."  To  the  same  effect  see  Altgelt) 
V.  San  Antonio,  81  Tex.  436,  17  S.  W.  75, 
13  L.R.A.  383. 

BigJit  of  Citizen  to  Injunctive  Relief. 

It  has  been  held  that  while  a  municipality 
has  no  right,  in  the  absence  of  express  legis- 
lative authority,  to  engage  in  business  enter- 
prises and  to  compete  with  its  citizens,  a 
person  engaged  in  a  similar  business  who 
asserts  that  the  competition  of  the  city  ia 
causing  him  injury  and  damage,  has  no  legal 
or  equitable  ground  of  complaint,  though  in 
his  capacity  of  citizen  and  taxpayer  he  is 
entitled  to  injunctive  relief.     Keen  v.  Way- 


cross,  101  Ga.  588,  29  S.  E.  42,  wherein  the 
plaintiff  sought  to  restrain  the  municipality 
from  competing  with  him  in  the  plumbing 
business.  The  court  said:  "It  was  insisted, 
however,  that,  conceding  the  city  had  no 
right  to  conduct  the  businesb  in  question, 
this  was  a  matter  with  which  the  plaintiff 
had  no  concern,  and  therefore  he  had  no  legal 
ground  of  complaint.  Regarding  the  plain- 
tiff merely  in  his  capacity  as  a  plumber,  this 
point  is  well  taken.  ^Thus  viewing  him,  the 
only  effect  of  the  city's  action  was  to  inter- 
fere, by  way  of  competition,  with  a  monopoly 
which  he  seems  to  have  previously  enjoyed. 
This  immunity  from  the  harassment  of  com- 
petition was  but  the  result  of  mere  chance, 
and  he  could  assert  no  property  right  there- 
in; for  the  law  recognizes  in  no  one  a  right 
to  create  or  maintain  a  monopoly.  'The  only 
injury  of  which  he  can  be  heard  in  a  judicial 
tribunal  to  complain  is  the  invasion  of  some 
legal  or  equitable  right.  If  he  asserts  that 
the  competition  of  the  [city]  damages  him, 
the  answer  is,  that  it  does  not  abridge  or 
impair  any  such  right.  If  he  alleges  that 
the  [city]  is  acting  beyond  the  warrant  of 
the  law,  the  answer  is,  that  a  violation  of 
its  charter  does  not  of  itself  injuriously  af- 
fect any  of  his  rights'  as  a  licensed  plumber 
entitled  to  pursue  his  calling  In  the  city; 
for  the  municipality  Ms  not  shown  to  owe 
him  any  duty,'  in  that  capacity,  'which  it 
has  not  performed.'  .  .  .  But  it  by  no 
means  follows  that,  aa  'a  citizen  and  tax- 
payer of  the  city  of  Waycross,'  the  plaintiff 
will  not  be  heard  to  complain,  or  is  without 
redress.  'It  is  the  prevailing  rule  that  tax- 
payers may  enjoin  municipal  corporations 
and  their  officers  from  transcending  their 
lawful  powers  or  violating  their  legal  duties 
in  any  mode  which  will  injure  the  taxpayers, 
— such  as  making  an  unauthorized  appropria- 
tion of  the  corporate  funds,  or  an  illegal 
disposition  of  the  corporate  property.'  2 
Beach  on  Injunctions,  §  1300.  'Following 
out  the  theory  which  regards  the  municipal 
corporation  as  a  trustee  for  the  inhabitants, 
it  is  almost,  if  not  quite  unii'crsally,  con- 
ceded by  tite  courts  in  the  United  States, 
that,  in. the  event  of  the  failure  of  the  state 
law  officer  to  intervene  by  virtue  of  his  statu- 
tory or  implied  power  to  protect  the  interest 
of  the  state  and  of  the  corporators,  any  prop- 
erty holder  or  municipal  taxpayer  may  resort 
to  equity  to  prevent  municipal  corporations 
or  officials  from  exceeding  their  lawful  pow- 
ers or  neglecting  or  violating  their  legal  du- 
ties, under  any  circumstances  where  the  tax- 
payers intesrest  will  be  injuriously  affected. 
And  this  is  the  privilege  of  the  taxpayer, 
though  it  i»«'not  expressly  conferred  upon 
him  by  statute.'  In  private  corporations,  it 
is  well  settled  thait  'if  the  directors  will  not 
{Mroteot.tke  ri^^s  of  the  creditors  and  stock- 
holders, then  the  latter  may  and  should  a:t- 
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tend  to  their  own  intereets.  There  is  no  rea^ 
son  whatever  why  a  different  rule  should  be 
applied  to  municipal  corporations,  in  which 
the  taxpayers  are  the  beneficiaries  upon 
whose  shoulders  will  ultimately  fall  the  loss 
and  expense  which  is  caused  by  illegal,  fraud- 
ulent or  tortious  acts,  or  by  the  inertness  and 
general  malfeasances  of  the  municipal  au- 
thorities.' Tiedeman  on  Mun.  Corp.  §  395. 
So,  at  the  instance  of  citizens  and  taxpayers, 
courts  exercising  equitable  jurisdiction  will 
'set  aside  and  annul  any  and  every  illegal 
public  official  action  or  proceeding  of  county, 
town,  or  city  authorities,  whereby  a  debt 
against  such  county,  town,  or  city  would  be 
unlawfully  created,  the  public  burden  upon 
the  community  would  be  unlawfully  enhanced, 
and  the  amount  of  future  taxation  would  be 
unlawfully  increased.  ...  In  the  face  of 
every  sort  of  objection  urged  against  a  judi- 
cial interference  with  the  governmental  and 
executive  function  of  taxation,  these  courts 
haie  uniformly  held  tliat  the  legal  remedy 
of  the  individual  taxpayer  against  an  illegal 
tax  .  .  .  M-as  wholly  inadequate;  and  that 
to  restrict  him  to  such  imperfect  remedy 
would,  in  most  instances,  be  a  substantial 
denial  of  justice.'  1  Pom.  £q.  Jur.  §  260, 
pp.  347,  348.  In  this  connection,  see  also 
2  High  on  Injunctions,  §§  1239,  1269,  1271; 
Tied,  on  £q.  Jur.  §  483;  and  the  general 
conclusion  announced  by  Judge  Dillon  in 
vol  2,  §  922,  of  his  admirable  work  on  Mu- 
nicipal Corporations,  after  a  painstaking  re« 
view  of  the  decisions,  English  and  American, 
bearing  upon  the  subject  now  under  discus- 
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But  to  entitle  a  complainant  to  equitable 
relief  as  a  citizen  and  taxpayer  on  the  ground 
that  the  municipal  corporation  is  engaged  in 
a  similar  business  in  competition  with  him, 
present  or  prospective  damage  must  be  shown 
by  him ;  and  an  injunction  will  not  be  grant- 
ed where  no  such  showing  is  made.  Baker 
V.  Grand  Rapids,  142  Mich.  687,  106  N.  W. 
208;  Stone  v.  Oconomowoc,  71  Wis.  155,  36 
N.  W.  829.    And  see  the  reported  case. 
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Alabama  Supreme  Court — June  17, 1915. 
X93  Ala.  55;  69  So,  669, 


Crlaiimal  Imw  -»  ETidenee  —  Intodca- 
tiom  as  Beaiiais  oa  Intent. 

Accused,  charged  with  muvAer  in  the  first 
degree,  may  show  that  he  was  so  intoxicated 


at  the  time  of  the  killing  as  to  be  incapable 
of  understanding  that  he  was  committuig  a 
crime,  to,  disprove  existence  of  specific  intent 
essential  in  murder  in  the  first  degree. 

ETideaee   of   Imtozieation   -»  AdniMi- 
biliiy. 

It  is  not  competent  for  witnesses  of  ac- 
cused to  testify  that  his  intoxication  rendered 
him,  at  the  time  of  the  killing,  incapable  of 
understanding  that  he  was  committing  a 
crime,  since  that  is  a  conclusion  for  the  jury. 


That  accused,  relying  on  intoxication  at 
the  time  of  the  killing,  offered  a  witness  a 
drink  shortly  before  the  killing,  is  immate- 
rial. 

Same. 

That  accused,  relying  on  intoxication  at 
the  time  of  the  killing,  had  been  drinking  at 
other  times,  does  not  show  incapacity  to  com-^ 
mit  murder  at  the  time  of  the  killing,  and 
questions  as  to  his  condition  as  to  drinking 
(»i  prior  occasions  are  properly  excluded. 

Same. 

A  witness,  testifying  that  accused,  relying 
on  the  defense  of  intoxication,  was  drinking 
and  aeted  queerly  just  before  the  offense,  may 
not  testily  that  he  considered  accused  men- 
tally unbalanced  at  that  time. 

laaaaity  as  Defense  —  Proof  —  Oonoln* 
■ioma  of  Witness. 

That  the  mind  of  accused,  relying  on  in- 
sanity, had  not  been  very  strong  since  he  had 
a  fever  a  year  before  the  offense,  was  prop- 
erly excluded,  as  the  mere  opinion  of  the 
father  of  accused,  seeking  to  so  testify. 

Same. 

A  nonexpert  witness,  testifying  to  the  in- 
sanity of  accused,  must  state  what  acts  of 
accused  he  has  seen,  and  then  give  his  opin- 
ion* as  to  his  sanity,  but  oannot  testify  that 
he  has  seen  acts  of  insanity. 


A  witness  for  accused,  relying  on  the  de 
fense  of  insanity  produced  by  intoxication, 
mar  not  testify  that  while  accused  is  drink- 
ing his  reason*  is  dethroned,  or  that  he  then 
displays  acts  of  insanity,  or  is  not  respon- 
sible for  what  he  does. 

Condition  on  Prior  Oooasion. 

That  accused,  relying  on  insanity  produced 
by  intoxication,  was  on  another  occasion, 
when  drunk,  in  such  condition  that  no  one 
could  do  anything  with  him,  is  properly  ex- 
cluded as  irrelevant. 

Inpanity  as  Defense  —  Dmnkenness. 

Insane  conduct  or  mania  resulting  from 
present  intoxication  of  accused,  charged  with 
murder,  does  not  excuse  the  crime ;  and  where 
there  was  no  evidence  to  show  any  fixed  in- 
sanity, resulting  from  drunken  habits  or 
otherwise,  abnormal  conduct  and  conditions 
of  accused,  associated  with  present  drunken 
ness,  may  not  be  sliown. 

[See  19  Ann.  Cas.  1169.] 

J'ndieial   Notioe  —  Inheritable   Natnr* 
of  Insanity. 

The  court  judicially  knows  as  an  estab- 
lished truth  of  medical  science  that  many 
forms  of  insanity  are  inheritable,  and  ma^ 
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recur  in  various  individuals  collaterally  de- 
scended from  a  common  source. 

Insanity  —  Proof  —  Insanity  of  Rela- 

tiTOS. 

Evidence  of  the  InBanityi  of  one  or  more 
members  of  accused's  family,  immediate  or 
collateral,  is  not  admissible,  except  in  con- 
nection with  other  evidence  directly  showing 
that  accused  is  insane. 

[See  note  at  end  of  this  case.]    * 

Sane. 

That  the  mother  of  accused  and  a  maternal 
aunt  were  sent  to  the  asylum  may  not  be 
shown  in  defense  of  the  insanity  of  accused, 
in  the  absence  of  anything  to  show  the  sort 
of  asylum  they  were  sent  to,  or  why  th^ 
were  sent,  and  what  their  mental  condition 
was  at  the  time. 

[See  note  at  e2d  of  this  case.] 

Same. 

Opinions  of  witnesses  acquainted  with  the 
relatives  of  accused,  relying  on  insanity,  that 
insanity  runs  in  the  family,  are  incompetent, 
because  mere  conclusions. 

[See  note  at  end  of  this  case.] 

Same. 

The  mere  fact  that  a  maternal  aunt  of 
accused,  relying  on  insanity,  is  Insane,  and 
confined  in  an  insane  asylum,  may  not  be 
shown  in  support  of  the  defense  of  insanity, 
unaccompanied  by  any  evidence  of  the  nature, 
extent,  duration,  or  symptoms  of  her  mental 
disorder. 

[See  note  at  end  of  this  case.] 

Teat  of  Irroaponaibility  —  Knowledge 
of  Conseqnenoes. 

That  accused  was,  at  the  time  of  the  killing 
of  decedent,  so  mentally  unbalanced  as  not  to 
know  the  consequences  of  his  act,  is  not  per 
se  a  palliation  of  murder,  under  a  plea  of 
not  guilty,  nor  an  excuse  therefor,  under  a 
plea  of  insanity. 

Instmotions  as  to  Insanity  -»  Instrao* 
tion  Properly  Refnaed. 

A  charge  that  if  the  jury  believe  that,  at 
the  time  accused  shot  decedent,  his  conduct 
and  acts  were  such  that  he  was  so  mentally 
unbalanced  that  he  did  not  know  the  conse- 
quences, that  fact  should  be  considered  in 
determining  the  verdict,  is  properly  refused, 
as  misleading,  and  as  Ringling  out  evidence 
for  the  consideration  of  the  jury  without 
stating  any  proposition  of  law. 

Same* 

An  instruction  that  evidence  that  accused, 
relying  on  the  defense  of  intoxication  at  the 
time  of  killing  decedent,  was  intoxicated  at 
the  time,  was  admitted  as  bearing  on  the 
question  of  premeditation  and  deliberation, 
and  if,  after  consideration  of  the  facts,  the 
jury  have  a  reasonable  doubt  of  the  guilt  of 
accus^,  they  must  acquit  him.  is  properly 
refused,  because  misleading  in  its  suggestion 
of  acquittal  because  of  accused's  intoxication, 
while  on  the  evidence  there  could  be  no  ac- 
quittal on  the  plea  of  not  guilty. 


A  charge  requiring  an  acquittal  of  murder 
in  the  first  degree,  if  accused  was  so  drunk 
or  mentally  unbalanced  as  to  cause  him  to 
turn  a  deaf  ear  to  reason,  is  properly  refused. 


Bnrden  of  Proof  aa  to  Insanity. 

A  charge  requiring  the  acquittal  of  accused, 
if  the  evidence  leaves  in  the  mind  of  the  jury 
any  reasonable  doubt  of  his  sanity,  was  pr<^- 
erly  refused. 

[See  3  Ann.  Cas.  926;  15  Ann.  Cas.  95.] 

Appeal  from  Cireuit  Court,  Cullman 
county:    Spkake,  Judge. 

Criminal  action.  George  James  convicted 
of  murder  in  first  degree  and  appeals.     Af- 

FIBHEDw 

[67]  Aside  from  the  general  issue,  defend- 
ant also  interposed  the  plea  of  not  guilty 
by  reason  of  insanity.  Defendant  was  18 
years  of  age  at  the  time  of  the  killing,  and 
the  undisputed  evidence  shows  that  he  en- 
tertained sentiments  of  hostility  toward  de- 
ceased, and  that  he  killed  him  at  night  with 
a  shotgun  furtively  fired  through  a  window, 
while  deceased  was  in  his  own  home  and 
seated  in  the  midst  of  his  family. 

The  state's  witness  Aaron  testified  on  the 
cross-examination  that  defendant  was  at  wit- 
ness' house  just  before  the  murder;  that  he 
was  drinking,  and  had  a  bottle  of  whisky,  but 
he  could  not  say  he  was  drunk — ^he  could 
walk  straight,  and  he  smelt  whisky  on  his 
breath.  The  trial  judge  excluded  defendant's 
question:  "Did  he  offer  you  a  drink?"  The 
witness  further  stated  that  he  had  known  de- 
fendant for  10  years,  and  that  prior  to  the 
killing,  and  shortly  before  that  occasion  de- 
fendant passed  him  several  times  and  looked 
like  he  had  been  drinking.  The  trial  judge 
then  excluded  the  following  question:  "What 
was  his  condition  with  reference  to  whether 
or  not  he  had  been  drinking?"  "Had  he  not 
been  drinking  pretty  heavily  for  several  days 
[68]  prior  to  the  killing?"  **Tell  the  jury 
whether  or  not  (just  before  the  killing)  in 
your  opinion,  the  defendant  was  so  much  in- 
toxicated as  to  be  wholly  unconscious  of  his 
acts."  "And  tell  the  jury,  in  your  opinion, 
whether  you  considered  him  (at  that  time) 
mentally  unbalanced." 

The  state's  witness  McCoy  testified  on 
cross-examination  that  he  did  not  see  defend- 
ant on  the  day  of  the  killing,  but  had  seen 
him  frequently  before  that,  and  that  he  was 
well  acquainted  with  the  family  of  the  mother 
of  defendant,  the  Higginbothams.  The  trial 
judge  tlien  excluded  these  questions:  "Insan- 
ity runs  in  the  Higginbotham  family  doesn't 
it?"  "TKe .defendant's  mother  and  sister  were 
sent  to  the  asylum,  were  they  not  ?"  "Cn  oth- 
er occasions,  when  he  was  drunk,  was  he  so 
drunk  as  to  be  unconscious?" 

Defendant's  father  testified  for  him  that 
defendant  had  a  spell  of  fever  the  year  before, 
and  also  that  he  drank  a  good  deal.  The  trial 
judge  then  excluded  the  following  questions 
asked  by  defendant:  "Since  that  fever,  has 
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his  mind  been  strong  or  nott"  "Since  that 
fever,  have  you  seen  any  acts  of  insanity?" 
''While  in  that  condition  [drinking]:  (1) 
Is  hia  reason  dethroned?  (2)  Does  he  dis- 
play any  acts  of  insanity?  (3)  la  he  ra- 
sponsible  for  what  he  does?" 

Defendant's  mother  testified  for  him  that 
she  was  present  "Christmas  a  year  ago"  when 
he  and  his  father  had  some  trouble,  and  de- 
fendant was  drunk,  wild  as  a  bear,  and, 
further,  that  nobody  could  do  anything  with 
him  like  he  is  when  he  is  drinking;  affects  his 
mind;  don't  know  anybody."  The  judge  ex- 
cluded the  expressions,  "no  one  could  do  any- 
thing with  him,"  and  "affects  his  mind."  The 
witness  further  stated  that  defendant  near- 
ly died  the  year  before,  and  was  in  bed 
[59]  three  weeks  with  a  spell  of  fever.  The 
court  then  excluded  the  following  question 
asked  by  defendant:  "What  was  the  condition 
of  his  mind  after  he  got  up?"  He  also  ex- 
cluded questions  as  to  whether  insanity  ran 
in  witness'  family,  and  whether  his  sister 
is  not  now  insane,  and  confined  in  the  lunatic 
asylum  at  Tuscaloosa. 

The  following  charges  were  refused  to  de- 
fendant: 

( 1 )  "If  you  believe  from  the  evidence  that 
at  the  time  the  fatal  shot  was  fired  by  de- 
fendant that  his  conduct  and  acts  were  such 
that  he  was  so  mentally  unbalanced  or  in- 
sane that  he  did  not  know  the  consequences, 
then  you  should  take  such  into  consideration 
in  determining' your  verdict.** 

(2)  "If  you  believe  from  the  evidence  that 
although  you  believe  beyond  all  reasonable 
doubt  that  defendant  is  guilty  of  murder  in 
the  first  degree,  yet  if  you  believe  from  the 
evidence  that  defendant  was  so  mentally  un- 
balanced that  he  did  not  know  the  conse- 
quences of  his  act,  you  should  find  him  not 
guilty." 

(3)  "Evidence  that  the  accused  was  in- 
toxicated at  the  time  of  the  killing,  if  you 
find  such  evidence  has  been  offered  in  this 
ca^^e,  is  admitted  for  your  consideration  as 
bearing  on  the  question  of  premeditation  and 
deliberation;  and  if  after  a  careful  considera- 
tion of  all  the  facts  and  circumstances  in  the 
case  vou  have  a  reasonable  doubt  of  defend- 
ant's  guilt,  you  should  find  him  not  guilty." 

( 4 )  "If  you  believe  from  the  evidence  that, 
at  the  time  the  alleged  fatal  shot  was  fired 
by  defendant,  he  was  drunk  or  mentally  un- 
balanced to  such  an  extent  as  to  cause  defend- 
ant to  turn  a  deaf  ear  to  reason,  you  should 
not  convict  defendant  of  murder  in  the  first 
degree." 

[60]  (5)  "While  defendant  is  required  to 
prove  that  he  was  of  unsound  mind  at  the 
time  of  the  homicide  by  the  preponderance  of 
the  evidence,  it  is  also  true  that  upon  the 
consideration  of  the  testimony  of  the  whole 
case,  the  state's  as  well  as  the  defendant's, 


if  any  reasonable  doubt  remained  in  the 
minds  of  the  jury,  the  verdict  should  be  not 
guilty." 

(6)  "The  legal  presumption  of  sanity  may 
be  overcome  by  evidence  tending  to  prove  in- 
sanity of  the  accused,  which  is  sufficient  to 
raise  a  reasonable  doubt  of  his  sanity  at  the 
time  of  the  commission  of  the  act  for  which 
he  is  sought  to  be  held  accountable ;  but  when 
that  is  done  the  presumption  of  sanity  ceases, 
and  the  burden  is  upon  the  state,  which  is 
then  required  to  prove  his  sanity,  as  an  ele- 
ment necessary  to  constitute  crime,  beyond  a 
reasonable  doubt." 

Daniel   W.   Troy,   Talbert  Letcher,  P.  M, 
BHndley  and  (7.  L.  Price  for  appellant. 
W.  L.  Martin  and  J,  P,  Mudd  for  appellee. 

8ou£RViLLE,  J. —  (1,  2)  It  was  competent 
for  the  defendant  to  show  that  he  was  intoxi- 
cated to  such  a  degree  as  to  render  him  at 
th^  time  of  the  killing  incapable  of  under- 
standing that  he  was  committing  a  crime; 
this  for  the  purpose  only  of  disproving  the 
existence  of  the  specific  intent  or  mental 
state  which  is  an  essential  ingredient  of  mur- 
der. Waldrop  v.  State,  185  Ala.  20,  64  So. 
80;  Walker  v.  State,  91  Ala.  76,  9  So.  87. 
But  it  was  not  competent  for  defendant's  wit- 
nesses to  testify  that  his  intoxication  pro- 
duced that  result,  since  that  was  a  conclu- 
sion to  be  drawn  by  the  jury  from  the  evi- 
dence.   Armor  v.  State,  63  Ala.  173. 

'  [61]  (3-5)  The  fact  that  defendant  offered 
the  witness  Aaron  a  drink  before  the  killing 
was  not  material,  and  was  properly  excluded. 
And  the  mere  fact  that  he  had  been  drinking 
at  other  times  had  no  tendency  to  show  his 
incapacity  to  commit  murder  on  the  occasion 
in  question;  hence  the  questions  to  Aaron 
as  to  defendant's  condition  with  reference  to 
whether  he  was  drinking  on  prior  occasions 
were  properly  excluded.  But  the  ruling  was 
Mrmless  in  any  case,  as  the  witness  had  al- 
ready testified  that  defendant  looked  like  he 
was  drinking.  It  may  be  that,  had  defend;int 
offered  to  show  that  he  had  been  "drinking 
pretty  heavily  for  several  days  prior  to  the 
killing,"  with  the  explanation  that  he  pro- 
posed to  show  fixed  insanity  as  a  result  of 
long-continued  drunken  habits,  this  would 
have  been  competent  as  a  link  in  such  a  chain 
of  proof.  But  this  purpose  did  not  appear. 
Upon  the  predicate  merely  that  defendant  was 
drinking  and  acting  queerly  just  before  the 
killing,  the  trial  judge  properly  refused  to 
allow  this  witness  to  say  whether  he  consid- 
ered him  "mentally  unbalanced"  at  that 
time. 

(6,  7)  That  defendant's  mind  had  not  been 
"very  strong"  since  he  had  the  fever  the  year 
before  was  obviously  a  mere  opinion  of  the 
witness  (defendant's  father),  and  was  of  no 


122 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


probative  value  upon  the  issue  of  insanity 
vel  non.  Its  exclusion  was  proper.  Nor 
could  the  witness  state  that  he  had  seen 
"acts  of  insanity"  since  the  fever.  He  should 
have  stated  what  acts  of  defendant  he  bad 
seen,  and  then  he  might  properly  have  given 
his  opinion  as  to  his  insanity.  Kembert  v. 
Brown,  14  Ala,  360. 

( 8 )  So  it  was  not  permissible  for  this  wit- 
ness to  state  that  while  defendant  is  drinking 
his  reason  is  dethroned,  or  that  he  displays 
acts  of  insanity,  or  that  [B2]  he  is  not  re- 
sponsible for  what  he  does.  Heningburg  v. 
State,  153  Ala.  13,  45  So.  246.  Even  if  gen- 
eral results,  thus  drawn  by  the  witness  from 
other  occasions,  were  relevant,  these  were 
conclusions  to  be  drawn  by  the  jury  and  not 
by  the  witness. 

(9)  The  fact  that  on  another  occasion 
when  defendant  was  drunk  nobodv  could  do 
anything  with  him  was  clearly  irrelevant, 
and  was  properly  excluded. 

We  have  examined  with  due  care  all  of  the 
excluded  testimony  offered  by  defendant  to 
show  incapacity  to  commit  murder,  or  to 
support  his  plea  of  insanity.  In  every  case 
it  was  properly  excluded,  either  because  it 
related  to  irrelevant  occasions,  or  was  in- 
admissible opinion,  or  because  the  witness 
giving  his  opinion  omitted  the  necessary 
predicate  of  facts,  or  was  not  suflSciently 
qualified  by  observation  and  knowledge.  Par- 
rish  V.  State,  139  Ala.  28,  42,  36  So.  1012; 
Dominick  v.  Randolph,  124  Ala.  557,  564,  27 
So.  481;  Odom  v.  State,  174  Ala.  4,  56  So. 
915;  Heningburg  v.  State,  153  Ala.  13,  45  So. 
246. 

(10)  In  this  connection  it  is  to  be  noted 
that  insane  conduct  or  mania  resulting  merely 
from  present  intoxication  is  not  the  insanity 
which  excuses  crime.  Gunter  v.  State,  83  Ala. 
96,  109,  3  So.  600;  Parrish  v.  State,  139  Ala. 
47,  36  So.  1012;  Buswell  on  Insanity,  449. 
All  of  the  alleged  abnormal  conduct  and  con- 
ditions of  defendant,  offered  to  be  shown  hj 
the  several  witnesses,  were  directly  associated 
with  present  drunkenness,  excepting  only  the 
instance  of  fever  above  referred  to.  So  tliere 
was  in  fact  no  evidence  before  the  court  tend- 
ing to  show  any  fixed  insanity,  resulting  from 
drunken  habits  or  otherwise. 

(11)  In  some  of  the  early  cases  it  has  been 
held  that  proof  of  insanity  among  the  rela- 
tions of  the  defendant  is  admissible  only  in 
connection  with  expert  testimony  [63]  that 
insanity  is  in  fact  hereditary.  Reg.  v.  Tucket, 
1  Cox  C.  C.  (Eng.)  103;  State  v.  Simms,  68 
Mo.  305.  We  think,  however,  that  courts 
must  now  judicially  know,  as  an  established 
truth  of  medical  science,  that  many  forms  of 
insanity — or,  at  least,  the  physical  and  neu- 
rotic conditions  which  tend  to  produce  or  in- 
vite such  forms — are  transmissible  from  par- 
ents to  children,  and  may  recur  in  the  various 


individuals  collaterally  descended  from  a 
common  source.  I^eople  v.  Garbutt,  17  Mich. 
9,  97  Am.  Dec.  162,  and  note,  174;  Baxter  v. 
Abbott,  7  Gray  (Mass.)  71,  81. 

(12)  But,  while  evidence  of  the  insanity 
of  one  or  more  members  of  the  defendant's 
family,  immediate  or  collateral,  is  admissi- 
ble to  show  the  hereditary  taint  in  hs  own 
blood,  sudi  evidence  is  never  admissible,  except 
in  connection  with  other  evidence  directly 
tending  to  show  that  the  defendant  is  himself 
insane.  State  v.  Cunningham,  72  N.  C.  469; 
Laros  v.  Com.  84  Pa.  St.  200,  209;  State  v. 
Van  Tassel,  103  la.  11,  72  N.  W.  497;  Watts 
V.  State,  99  Md.  30,  57  Atl.  542;  People  v. 
Smith,  31  Cal.  466;  Murphy  v.  Com.  92  Ky. 
485,  18  S.  W.  163;  Snow  v.  Benton,  28  111. 
306;  Guiteau's  Case,  10  Fed.  161,  167; 
Whart.  &  Stille's  Med.  Jur.  §  377 ;  Clev.  Med. 
Jur.  of  Ins.  528.  For,  as  said  by  Bynum,  J., 
in  State  v.  Cunningham,  supra:  *^<i  allow 
such  evidence  to  go  to  the  jury  as  independ- 
ent proof  of  the  insanity  of  the  prisoner 
would  be  of  the  most  dangerous  consequence 
to  the  due  administration  of  criminal  justice, 
since  there  are  but  few  persons,  it  is  ascer- 
tained, who  have  not  had  ancestors  or  blood 
relations,  near  or  remote,  affected  by  some 
degree  or  mental  aberration." 

But,  independently  of  this  consideration, 
the  questions  by  which  defendant  sought  to 
show  hereditary  insanity  were  either  inapt 
or  legally  objectionable. 

[64]  (13)  The  fact  that  defendant's  moth- 
er and  a  maternal  aunt  "were  sent  to  the 
asylum,"  there  being  nothing  to  show  what 
sort  of  asylum  they  were  sent  to,  why  they 
were  sent,  and  what  was  their  mental  condi- 
tion at  the  time,  was  patently  inadmissible. 

(14)  So  also  the  opinions  of  witnesses, 
however  well  acquainted  they  might  be  with 
defendant's  maternal  relatives,  that  "insanity 
runs  in  the  family,"  were  utterly  incompetent, 
not  only  because  they  were  mere  conclusions, 
but  because  the  witnesses  were  not  qualified 
to  give  their  opinions  on  such  a  subject. 

(16)  I>efendant  offered  to  show  by  his 
mother  that  her  sister  is  "now  insane,  and 
confined  in  the  lunatic  asylum  at  Tuscaloosa." 
It  may  be  that  the  bare  fact  that  a  parent 
of  the  defendant  is  insane  and  under  con- 
finement on  that  account  would  be  admissible 
as  tending  to  show  hereditary  insanity  in  the 
defendant,  which  however,  we  need  not  now 
decide;  but  we  think  the  bare  fact  that  a 
maternal  aunt  is  insane,  and  confined  in  an 
insane  asylum,  without  any  evidence  to  show 
the  nature,  extent,  duration,  or  symptoms 
of  her  mental  disorder,  and  nothing  to  sug- 
gest that  it  has  arisen  from  causes  or  condi- 
tions which  are  transmissible,  as  distin- 
guished from  those  which  are  purely  personal 
or  ephemeral,  does  not  furnish  any  rational 
basis  upon  which  the  jury  could  infer  the 


JAMES  V.  STATE. 
19S  Ala.  G5. 


123 


existence  of  hereditary  insanity  in  the  family 
of  defendant. 

**It  is  doubtless  the  general  and  well-es- 
tablished rule,  that,  where  the  mental  sound- 
ness of  an  individual  is  in  question,  the  san- 
ity of  the  blood  relations  in  the  ancestral  line 
may  be  shown  as  tending  to  establish  the  fact 
in  issue  (Walsh  y.  People,  88  N.  Y.  458); 
but  that  rule  does  not  permit  indiscriminate 
and  unexplained  evidence  of  diseases  afflicting 
such  relations  and  affecting  [65]  their  mental 
faculties.  There  must  be  evidence  tending  to 
show  at  least  that  such  diseases  are  heredi- 
tary or  transmissible.  Reichenbach'  v.  Rud- 
da4^,  127  Pa.  564,  18  Atl.  432;  State  v. 
Van  Tassel,  103  la.  6,  72  N.  W.  497 ;  .  .  . 
It  is  a  scientific  fact  of  common  knowledge 
that  the  transmissibility  of  the  malady  known 
a  'general  paresis'  depends  to  a  great  extent 
upon  the  conditions  underlying  the  disease. 
.  .  .  Whether  the  particular  form  of  the 
disease  from  which  the  testatrix  and  her 
family  suffered  was  of  such  a  transmissible 
character  that  she  might  be  said  to  have 
derived  it  from  her  ancestors  cannot  be  de- 
termined from  the  evidence  in  the  record,  and 
it  is  therefore  difficult  to  see  how  the  testi- 
mony of  the  physicians  (that  her  mother  and 
brother  were  afflicted  with  general  paresis) 
was  really  pertinent  to  the  issue  whether  the 
testatrix  was  possessed  of  testamentary  ca< 
pacity."  Ib  re  Myer,  184  N.  Y.  64,  76  N.  E. 
920,  6  Ann.  Gas.  26,  and  note  collecting  the 
authorities. 

(16, 17)  Charge  1,  refused  to  defendant,  in- 
structs the  jury  that  if,  *'at  the  time  the 
fatal  shot  was  fired  by  the  defendant,  his  con- 
duct and  acts  were  such  that  he  was  so  men- 
tally unbalanced  or  insane  that  he  did  not 
know  the  consequences,  then  you  should  take 
such  into  consideration  in  determining  your 
verdict."  The  fact  that  one  who  kills  is  at 
the  time  so  mentally  unbalanced  as  not  to 
know  the  consequences  is  not  per  se  a  pallia- 
tion of  murder  undw  the  plea  of  not  guilty, 
nor  is  it  an  excuse  therefor  under  the  plea 
of  insanity.  A  man's  mind  may  be  tempo- 
rarily unbalanced  by  fear,  or  hatred,  or  other 
causes,  not  associated  with  mental  disease; 
and  equally  the  most  intelligent  and  respon- 
sible man  may  not  perceive  all  the  conse- 
quences of  his  act.  Neither  of  these  phrases 
is  apt,  and  the  [66]  charge  could  only  have 
misled  and  confused  the  jury.  Moreover,  it 
is  objectionable  as  singling  out  evidence  for 
the  consideration  of  the  jury,  without  stating 
any  proposition  of  law. 

Refused  charge  2  requires  a  verdict  of  not 
gnilty  if  defendant  ''was  so  mentally  unbal- 
anced that  he  did  not  know  the  consequences 
of  his  acts,"  and  was  properly  refused  for 
reasons  just  above  stated.  The  legal  tests  of 
criminal  irresponsibility  by  reason  of  insan- 
ity have  been  frequently  stated  and  applied 


in  accordance  with  the  leading  case  of  Par- 
sons V.  State,  81  Ala.  577,  2  So.  854,  60  Am. 
Rep.  193,  and  we  need  not  now  restate  the 
law.  However,  this  charge  was  fully  covered 
by  defendant's  given  charge  4. 

(18)  Refused  charge  3  is  palpably  mis- 
leading in  its  suggestion  of  complete  acquit- 
tal because  of  defendant's  intoxication.  On 
the  undisputed  evidence  there  could  be  no 
acquittal  on  the  plea  of  not  guilty. 

(19)  Refused  charge  4  required  an  ac- 
quittal of  murder  in  the  first  degree,  if  the 
defendant  was  so  drunk  or  mentallv  unbal- 
anced  as  ''to  cause  him  to  turn  a  deaf  ear  to 
reason."  Its  refusal  was  proper,  and  needs 
no  comment. 

(20)  Refused  charges  5  and  6  require  the 
acquittal  of  defendant,  if  the  evidence  leaves 
in  the  mind  of  the  jury  any  reasonable  doubt 
of  his  sanity.  This  is  not  the  law  in  this 
state,  and  these  charges  could  not  be  prop- 
erly given. 

An  examination  of  the  entire  record  dis- 
closes no  error  of  law  of  which  defendant  can 
complain,  and  the  judgment  must  be  affirmed. 

Affirmed. 

All  the  Justices  concur. 

On  Rehearing. 

(July  2,  1915.) 

.  [67]  SoMERViLLE,  J. — We  have  examined 
with  due  care  the  several  questions  now  urged 
for  our  consideration. 

(21)  1.  It  must  be  observed  that,  at  the 
stage  of  the  trial  when  the  court  excluded  the 
defendant's  question  to  the  state's  witness 
Aaron,  "Had  he  not  been  drinking  pretty 
heavily  for  several  days  previous  to  the  kill- 
ing?" there  was  no  testimony  before  the 
court  that  defendant  was  drunk  in  any  degree 
on  the  day  of  killing,  nor  at  any  other  time. 
It  is,  of  course,  to  be  conceded  that,  when 
there  is  evidence  of  drunkenness,  its  probable 
degree  may  be  illustrated  by  showing  that  it 
was  immediately  preceded  by  protracted  and 
heavy  drinking,  yet  proof  of  the  latter  fact 
alone  does  not  even  prima  facie  show  that  it 
was  in  fact  followed  by  any  degree  of  drunk- 
enness or  insanity.  See  Snead  v.  Scott,  182 
Ala.  97,  62  So.  36;  and  Sharp  v.  State,  193 
Ala.  22,  69  So.  122.  Had  this  question  been 
propounded  at  a  later  stage  of  the  trial,  it 
might  have  been  error  to  exclude  it. 

2.  For  th&  same  reason  the  defendant's  con- 
dition "relative  to  drinking"  on  several  occa- 
sions shortly  preceding  the  killing,  but  dis- 
connected therewith  in  continuity,  was,  when 
sought  to  be  elicited  from  this  witness,  prima 
facie  irrelevant.  Moreover,  though  the  mean- 
ing of  this  question  is  somewhat  obscure,  we 
are  satisfied,  as  already  stated,  that  it  had 
been  already  fairly  answered,  to  the  extent 
of  the  witness'  knowledge,  by  his  statement 
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that  on  these  occasions  "he  seemed  to  be 
drinking.'* 

(22)  3.  While  mental  emotions,  as  well  as 
physical  sensations,  are  usually  exhibited  by 
facial  expressions,  [68]  and,  when  relevant, 
a  witness  who  observed  a  person's  facial  ex- 
pression is  generally  allowed  to  say  that  it 
indicated  any  of  the  ordinary  and  familiar 
mental  emotions  or  physical  sensations  which 
common  knowledge  informs  us  may  be  thus 
visibly  indicated  (Stone  y.  Watson,  37  Ala. 
279;  Carney  v.  State,  79  Ala.  17;  Long  v.  Sei- 
gel,  177  Ala.  338,  58  So.  380;  Barlow  v.  Ham- 
ilton, 151  Ala.  634,  44  So.  657,  and  cases 
cited),  yet  the  question  of  whether  a  person 
looked  natural  or  unnatural  does  not  come 
within  the  reason  of  that  rule.  Any  one  of  a 
hundred  things  might  cause  a  person  to  look 
unnatural,  without  in  any  way  evidencing  an 
insane  mental  condition.  Such  an  opinion 
by  this  witness  was,  at  least  upon  the  issues 
here  involved,  too  vague  and  too  conjectural 
as  to  its  significance  to  be  of  any  material 
probative  value. 

We  are  impelled  to  adhere  to  our  conclu- 
sions on  the  original  hearing. 

All  the  Justices  concur. 


NOTE. 

AdmiMibility,  on  Issue  of  Saaity,  of 
Evidence  of  Insanity  of  Ancestors  or 
Bkindred. 

I'he  recent  cases  are  in  accord  with  the 
holding  in  Matter  of  Myer,  184  N.  Y.  64, 
6  Ann.  Cas.  26,  that  since  it  is  a  well-estab- 
lished fact  of  medical  science  that  many 
forms  of  insanity  are  inheritable,  proof  of 
the  insanity  of  ancestors  or  kindred  of  a 
person  whose  sanity  is  under  investigation 
is  admissible.  Wear  v.  Wear  (Ala.)  76  So. 
Ill;  Dillman  v.  McDanel,  222  111.  276,  78 
N.  E.  591,  113  Am.  St.  Rep.  400;  Martin  v. 
Beatty,  254  111.  615,  618,  98  N.  E.  906;  Fish 
V.  Poorman,  85  Kan.  237,  240,  116  Pac.  898; 
State  V.  Warner  (Vt.)  101  Atl.  149.  And  see 
the  reported  case.  Compare  Owen  v.  Groves, 
145  Ga.  287,  88  S.  E.  964. 

In  State  v.  Warner,  supra,  the  defendant 
was  convicted  of  first  degree  murder.  The 
defense  was  insanity  and  evidence  was  intro- 
duced tending  to  show  insanity  in  the  fam- 
ily. The  court  said:  "WMien  a  respondent 
puts  his  mental  condition  in  issue  by  the 
introduction  of  evidence  tending  to  show  his 
insanity,  he  opens  an  inquiry  that  may  take 
a  very  wide  range;  how  wide  depends  upon 
the  circumstances  of  the  case  in  hand.  .  .  . 
Broadly  speaking,  his  whole  life  may  be  can- 
vassed for  evidence  bearing  upon  the  question, 
and  his  ancestry  and  family  history  may  be 
investigated.  In  this  very  case,  the  respond- 
ent properly  introduced  evidence  tending  to 


show  insanity  in  his  ancestorsy  and  asked  the 
jury  to  believe  that  the  seeds  of  the  malady 
came  to  him  by  inheritance." 

Evidence  of  ancestral  insanity,  however,  is 
circumstantial  and  in  order  to  render  it  ad- 
missible there  must  be  prior  proof  of  insanity 
of  the  person  whose  mental  condition  is  in 
issue.  Thus  in  Fish  v.  Poorman,  85  Kan.  237, 
240,  116  Pac.  898,  it  was  said:  "Plaintiffs 
also  offered  proof,  which  the  court  rejected, 
showing  that  several  relatives  of  Mrs.  Sher- 
wood were  insane,  and  that  one  of  them, 
Elizabeth  Powell,  her  mother's  sister,  died  in 
an  insane  asylum.  This  class  of  testimony  is 
generally  held  admissible  on  the  recognized 
principle  of  the  hereditary  character  of  in- 
sanity, but  only  in  corroboration  of  proof 
that  a  particular  person  is  or  was  insane. 
.  .  .  But  proof  of  a  taint  of  insanity  in 
a  person's  family  without  actual  evidence  of 
insanity  in  the  person  himself  will  never  be 
allowed  to  overcome  the  presumption  of  his 
sanity.  By  the  weight  of  authority  such 
proof  is  said  to  be  competent  only  when  there 
is  other  proof  tending  to  establish  the  insan- 
ity of  the  person  in  question.  .  .  .  We 
think  the  testimony  here  should  have  been 
admitted." 

So  in  Wear  v.  Wear  (Ala.)  76  So.  Ill,  the 
court  said:  "Two  of  the  assignments  (11 
and  12)  complain  of  the  admission  of  evidence 
by  Mrs.  Partain  to  the  effect  that  her  grand- 
father, decedent's  father,  was  insane  before 
his  death,  and  that  decedent's  brother  was 
then  insane.  Where  there  is  other  proof 
tending  to  establish  the  want  of  mental  ca- 
pacity of  a  person  whose  mental  capacity 
is  under  investigation  to  make  a  will,  it  is 
competent  to  show  in  that  connection  that 
ancestors  and  blood  relatives  of  the  person 
under  inquiry  had  become  insane." 

Contrary  to  the  holding  of  the  reported  caee, 
that  evidence  of  the  insanity  of  ancestors  or 
kindred  is  not  admissible  unless  the  particu- 
lar form  of  insanity  is  shown  to  have  been 
transmitted  to  the  person  whose  sanity  is 
questioned,  is  the  case  of  Dillman  v.  McDanel, 
222  lU.  276,  78  N.  E.  591,  113  Am.  St.  Rep. 
400.  It  was  contended  in  that  case  that  a 
will  had  been  obtained  by  undue  influence  and 
that  at  the  time  of  making  the  will  testator 
was  of  unsound  mind.  Evidence  was  intro- 
duced tending  to  show  that  an  aunt  of  the 
testator  had  been  insane  for  eighteen  months 
and  that  a  cousin  had  been  and  was  at  the 
time  of  trial  mentally  deranged.  The  evi- 
dence was  objected  to  on  the  ground  that  the 
insanity  from  which  the  aunt  had  suffered 
was  not  of  a  kind  that  was  hereditary.  The 
court,  however,  ruled  that  the  evidence  was 
properly  admitted,  saying:  "Wesley  R.  Bal- 
dridge,  a  witness  for  contestants,  was  per- 
mitted, over  objection,  to  testify  that  Jane 
Devin,  a  paternal  aunt  of  the  deceased,  was 
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^crazy'  for  a  period  of  eighteen  months  and 
then  reooTered,  and  it  is  urged  that  this  evi* 
denee  was  incompetent  for  the  reason  that  it 
was  not  supplemented  by  any  evidence  show- 
ing that  the  insanity  from  which  the  aunt 
sniTered  was  of  a  kind  that  was  hereditary, 
and  that  in  any  event  the  disease  could  not 
have  been  transmitted  from  her  to  the  de- 
ceased. The  precedents  are  not  a  unit  on  this 
question,  but  we  think  the  greater  weight  of 
authority  is  that,  where  the  sanity  or  insan- 
ity of  an  individual  is  the  subject  of  judicial 
investigation,  and  there  is  other  evidence 
tosding  to  show  mental  unsoundness,  it  is 
competent  to  show  the  insanity  of  his  col- 
lateral blood  relations,  not  further  removed 
than  uncles  and  aunts,  without  making  proof 
that  the  insanity  from  which  they  suffered 
was  hereditary  in  character.  .  .  .  There 
was  also  evidence,  which  was  received  without 
objection,  that  ^rah  E.  Hudelson,  a  cousin 
of  the  deceased,  had  been  insane  for  a  great 
many  years  and  was  so  at  the  time  of  the 
triaL"  The  foregoing  holding  was  recog- 
nired  in  Martin  v.  Beatty,  264  111.  616,  618,  98 
N.  E.  096,  wherein  evidence  that  two  broth- 
ers, two  sisters,  and  a  nephew  of  the  testator 
had  been  insane  was  held  properly  admitted. 
In  Owen  v.  Groves,  146  Ga.  287,  88  S.  E. 
904,  proof,  based  on  general  repute  in  the 
family,  that  a  brother  of  the  testatrix  had 
died  insaae,  was  rejected  as  hearsay. 
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Salea  —  ^(Tarvanty  —  DuratioiL  —  Wken 
CoBtraet  Ezeeiitod. 

A  contract  of  September  8th  in  terms: 
Articles  of  agreement  between  named  persons 
witnesseth  that  the  parties  of  the  first  part 
have  bargained  and  agreed  to  sell  and  do 
hereby  sell  to  the  party  of  the  second  part 
all  the  stock  of  a  certain  company  for  •f25,- 
000,  of  which  $1,000  is  to  be  paid  at  once, 
and  balance  on  or  before  September  17th,  and 
on  receipt  of  stock,  and  the  parties  of  the 
first  part  agree  and  warrant  that  the  com- 
pany's liabilities  did  not  on  September  Ist 
exceed  $11,600,  after  allowing  for  claims  then 
doe  it»  and  if  they  do  exceed  it,  the  excess 
shall  be  deducted  from  the  purchase  price, 
and  the  parties  of  the  first  part  will  on  or 
before  Septonber  13th  furnish  a  statement 


of  the  liabilities,  and  then  the  party  ol  the 
second  part  shall  have  privilege  of  verifying 
it  by  books,  accounts,  and  other  papers  and 
records  of  the  company,  so  that,  if  possible, 
it  may  be  done  by  September  17th — is  not, 
when  an  audit  was  furnished,  an  executed 
contract  passing  title,  but  still  an  executory 
contract,  as  regards  consideration  for  the 
warranty  of  September  19th,  that  the  liabili- 
ties did  not  exceed  the  amount  shown  by  the 
audit,  which  before  proceeding  further  with 
the  consummation  of  the  purchase  the  party 
of  the  second  part  required  certain  of  the 
parties  of  the  first  part  to  execute;  the 
party  of  the  second  part  not  being  required 
to  consummate  the  purchase  till  protected  in 
some  satisfactory  way  against  any  undis- 
closed liabilities  of  the  company. 

Consideration  for  Warranty. 

A  warranty  that  there  are  no  undisclosed 
liabilities  against  a  company  given  by  a  part 
of  the  owners  of  its  stock,  whereby  one  having 
an  executory  contract  of  purchase  thereof  is 
induced  to  proceed  to  a  consummation  of  it 
when  not  legally  bound  to  do  so,  has  con- 
sideration. 

Constraotiom  of  Warranty  —  Meaning 
of  '^liabiUties.'* 

"Liabilities"  of  a  corporation,  warranted  in 
a  contract  of  sale  of  its  stock  and  in  a  sepa- 
rate warranty  not  to  exceed  a  certain  amount, 
are  not  limited  to  contractual  liabilities,  but 
include  those  for  torts. 
Buratlon  <*  Continuing  Warranty. 

A  warranty  on  which  sale  of  the  stock  of  a 
corporation  l«  made  against  its  liabilities, 
undisclosed  or  contingent  or  otherwise,  ex- 
ceeding a  certain  amount,  is  continuing. 

Agoney    —    Undiselosed    Prlnolpal    — • 
lUskts  In  Warranty  to  Agent. 

A  warranty  on  which  sale  is  made  to  one 
in  fact  acting  as  agent  inures  to  the  benefit 
of  the  undisclosed  principal. 

[See  note  at  end  of  this  case.] 

Sales   —   Warranty   —   IHstinetion   be- 
tween Warranty  and  Gnaranty. 

A  contract  inducing  consummation  of  pur- 
chase of  the  stock  of  a  corporation,  whereby 
part  of  the  sellers  warrant  that  the  corpora- 
tion's liabilities  do  not  exceed  a  certain 
amount,  is  one  of  warranty,  and  not  of  guar- 
anty, being  an  absolute  undertaking  in 
praesenti,  as  well  as  in  futuro. 

Aetlon  on  Warranty  <*  Neeossary  Par** 
ties. 

Thouffh  sale  of  the  stock  of  a  corporation 
is  by  all  the  stockholders,  only  those  stock- 
holders who  execute  a  warranty  against  lia- 
bility that  the  corporation's  liabilities  do  not 
exceed  a  certain  amount,  whereby  the  pur- 
chaser is  induced  to  consummate  his  pur- 
chase, are  necessary  parties  to  action  on  the 
warranty. 

Appeal  from  Superior  Court,  King  county: 
Feater,  Judge. 

Action  by  Pacific  Power  and  Light  Com- 
pany, plaintiff,  against  W.  H.  White  et  al.. 
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defendants.  Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Reversed. 

Kerr  d  McGord  for  appellant. 
Charles  E.  Patterson,  Tom  8.  Patterson  and 
Uurlbut  d  Keal  for  respondents. 

[19]  Paeker,  J. — ^This  is  an  action  to  re- 
coyer  damages  upon  a  warranty.  The  de- 
murrer of  the  defendants,  White  and  Camp- 
bell, to  the  complaint  of  the  plaintiff,  Pacific 
Power  &  Light  Company,  having  been  sus- 
tained by  the  superior  court  and  the  plaintitf 
having  elected  to  stand  upon  its  complaint 
and  not  plead  further,  judgment  of  dismissal 
was  rendered  against  it.  From  this  disposi- 
tion of  the  cause,  the  plaintiff  has  appealed 
to  this  court. 

Coun-sel  for  appellant  amplified  its  com- 
plaint to  a  considerable  extent  in  response 
to  a  motion  and  demand  in  that  behalf  made 
by  counsel  for  respondents.  This  was  done 
before  the  ruling  of  the  trial  court  upon  re- 
spondents' demurrer.  We  therefore  view 
the  complaint  as  so  amplified,  as  the  supe- 
rior court  did,  in  determining  the  question  of 
the  sufliciency  of  the  facts  so  pleaded  to  con- 
stitute a  cause  of  action  entitling  appellant 
to  relief.  The  controlling  facts  so  appearing 
may  be  summarized  as  follows:  In  the  ne- 
gotiations leading  up  to  and  in  the  making 
of  the  two  contracts  here  involved,  Chas.  D. 
Fullen  was  acting  as  agent  for  appellant.  This 
fact  of  Fnllen  so  acting  as  agent  for  appel- 
lant, we  assiirae,  was  then  unknown  to  re- 
spondents and  all  the  other  parties  to  the 
contracts,  since  the  contracts  themselves  and 
the  pleadings  are  silent  upon  that  question. 
The  first  of  the  contracts  reads: 

"Articles  of  agreement,  made  hnd  entered 
into  this  8th  day  of  September,  A.  D.  1910, 
by  and  between  W.  H,  White,  Thos.  F.  Jack, 
of  Seattle,  Washington,  for  themselves  and 
A.  H.  Campbell,  of  Toppenish,  Wasiiington, 
for  himself  and  [20]  as  agent  for  Herbert' 
Wright  and  W.  P.  Taylor,  parties  of  the  first 
part,  and  Chas.  D.  Fullen,  of  Seattle,  Wash- 
ington, party  of  the  second  part. 

"Witnesseth:  That  the  parties  of  the  first 
part  have  bargained  and  agreed  to  sell  and  do 
hereby  sell  unto  the  said  party  of  the  second 
part  the  entire  capitalization  and  all  of  the 
stock  of  the  Keservation  Electric  Company,  a 
corporation,  organis^ed  under  the  laws  of  the 
state  of  Washington  and  engaged  in  operating 
and  conducting  an  electric  light  plant  in  the 
town  of  Toppenish,  Washington,  said  stock 
carrying  with  it  the  entire  assets  of'  every 
kind  and  nature  of  the  said  Reservation  Elec- 
tric Company,  together  with  all  the  rights, 
franchises,  privileges  and  good  will  belonging 


thereto,  for  and  in  consideration  of  the  sum 
of  $25,000,  of  whieh  the  sum  of  $1,000  is  paid 
at  the  time  of  the  signing  of  this  agreement, 
and  the  balance  of  said  sum,  to  wit,  $24,000, 
is  to  be  paid  on  or  before  September  17, 
A.  D.  1910,  and  on  the  receipt  by  said  party 
of  the  second  part  of  the  shares  of  stock  rep- 
resenting the  capitalization  hereinbefore  re- 
ferred to. 

''The  said  stock  shall  be  deposited  with  the 
Scandinavian  American  Bank  of  Seattle, 
Washington,  and  when  the  entire  amount 
thereof  is  so  deposited,  the  said  party  of  the 
second  part  shall  pay  the  said  sum  of  $24,000 
to  the  parties  of  the  first  part  on  or  before 
the  17th  day  of  September,  a.  d.  1910. 

"The  parties  of  the  first  part  agree  and 
warrant  that  the  liabilities  of  said  corpora^ 
tion  did  not  and  shall  not  exceed  the  sum  of 
$11,500  on  the  1st  day  of  September,  a.  d. 
1910,  after  allowing  for  all  accounts  and 
claims  due  to  the  said  corporation  on  that 
date;  and  in  the  event  that  said  liabilities 
exceed  said  amount,  then  the  same,  so  far  as 
the  excess  over  $11,500  is  concerned,  shall 
be  deducted  from  the  purchase  price  of  said 
stock.  The  parties  of  the  first  part,  through 
A.  H.  Campbell  as  secretary  and  manager, 
are  to  furnish  to  the  party  of  the  second  part 
a  statement  showing  the  said  liabilities  as 
herein  before  mentioned,  on  or  before  the  13th 
day  of  September,  A.  D.  1910,  and  then  the 
said  party  of  the  second  part  shall  have  the 
privilege  of  verifying  the  same  by  examina- 
tion of  the  books,  accounts  and  other  papers 
and  records  of  the  said  Reservation  Electric 
Company,  so  that  if  possible  the  same  may 
be  done  before  September  17,  191^.  If  the 
indebtedness  as  iCbove  determined  is  less 
than  $11,000,  then  the  said  party  of  the  sec- 
ond part  [21]  is  to  pay  to  the  said  parties  of 
the  first  part  the  difference  between  $11,000 
and  the  indebtedness  as  determined,  the  un- 
derstanding being,  that  the  entire  oost  of  said 
plant  to  said  party  of  the  second  part,  in- 
cluding the  liabilities  of  said  corporation, 
shall  not  be  less  than  $36,000.  ' 

"In  Witness  Whereof,  the  said  parties 
hereto  have  hereunto  set  their  hand^  and 
seals  the  day  and  vear  first  above  written. 

"W.  H.  White        (Seal) 
••Thos.  F.  Jack         (Seal) 
*'A.  H.  Campbell       (Seal) 
'Chas.   D.  Fullen    (Seal)." 


«i 


After  this  contract  was  entered  into,  an 
audit  was  made  of  the  books  of  the  Reserva- 
tion Electric  Company,  which  showed  liabili- 
ties of  that  company  to  the  extent  of  $12- 
506.03.  Appellant,  before  proceeding  further 
with  the  consummation  of  the  purchase  of  the 
stock,  required  respondents  to  execute  and  de- 
liver a  ooDtract  of  warranty  reading  aa 
follows: 
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'Seattle,  Sept.  19, 1910. 
^Mr.   Chas.  D.   Fullen 
"Seattle,  Wash., 
"Dear  Sir:   We  have  examined  the  state- 
ment of  Price,  Waterhouse  ^  Co.,  certified 
public  accountants,  aa  to  Reservation  Electric 
Companj,  dated   Sept.  17,  1910,  a  copy  of 
which  waa  furnished  to  us,  and  we  are  pre- 
pared now  to  say  and  warrant,  that  at  the 
clo»e  of  business  for  the  month  of  August, 
1910,   the  accounts  and  bills  payable,  after 
deducting  the  accounts  receivable,   did   not 
and  do  not  exceed  the  sum  of  $12,506*03. 

''In  addition  thereto,  we  represent  and 
state  to  you  that  then  there  were  no  other 
undisclosed  or  contingent  liabilities  existing 
against  said  company  in  excess  of  said 
amount. 

*'We  further  represent  to  you  that  there 
has  been  no  unusual  or  unnecessary  expendi- 
tures made  during  the  month  of  September 
other  than  those  in  the  ordinary  course  of 
business  and  which  were  necessary  for  carry- 
ing on  the  business  of  said  Reservation  Elec- 
tric Company,  a»  no  increase  has  been  4nade 
in  the  liabilities  of  said  company,  of  which 
you  have  not  been  fully  advised. 

"Respectfully  yours, 
"W.  H.  White 
''A.  n.  Campbell 
"Thos.  F.  Jack/' 

[22]  This  ia  the  warranty  here  sued  upon. 
We  quote  from  the  contract  of  SeptenU>er  8th 
as  bearing  upon  the  question  of  the  consider- 
ation for  the  execution  of  this  warranty  con- 
tract. The  sale  of  the  stock  was  thereupon 
on  that  day  consummated  by  delivery  thereof 
to  Chas.  D.  Fullen  and  the  payment  of  the 
purchase  price  as  contemplated  by  the  con- 
tract of  September  8.  Appellant  "was  in- 
duced to  purdiase  said  stock,  and  did  pur- 
chase said  stock,  and  pay  said  valuable 
consideration  therefor,  by  reason  of  said 
statements,  warranties  and  representations 
made  by  said  defendants,  and  believed  that 
said  statements,  representations  and  warran- 
ties were  true,  and  relied  thereon." 

In  January,  1910,- the  Reservation  Electric 
Company  became  liable  to  one  White  for  dam- 
ages for  personal  injuries  received  by  him 
as  the  result  of  the  n^ligence  of  that  com- 
pany, which  liability  was  unknown  to  Chas. 
D.  Fullen  and  appellant,  his  principal,  at  the 
time  of  the  consummation  of  the  sale  of  the 
stodc  on  September  19th,  and  was  not  in- 
cluded in  the  112,606  liabilities  of  that  com- 
pany then  disclosed  by  respondents  and  war* 
ranted  by  them  to  be  all  the  liabilities  of  that 
company.  Thereafter,  in  October,  1910,  an 
action  was  commenced  against  the  Reserva- 
tion Electric  Company  by.  White  to  recover 
damages  for  which  it  was  so  liable  to  him. 
Trial  of  that  action  in  the  superior  court 


resulted  in  a  judgment  against  that  company 
in  favor  of  White  for  the  sum  of  |3,000, 
which  judgment  was  thereafter  affirmed  by 
this  court.  White  v.  Reservation  Electric  Co. 
75  Wash.  139,  134  Pac.  807.  Immediately 
upon  the  commencement  of  that  action  in  the 
superior  court,  appellant  notified  respondents, 
and  each  of  them,  of  the  fact  of  its  commence- 
ment and  called  upon  them  to  defend  the 
Reservation  Electric  Company  and  save  it 
harmless  from  that  liability.  The  Reserva- 
tion Electric  Company  was  ultimately  com- 
pelled to  pay  that  judgment.  It  is  for  dam- 
ages so  resulting  to  appellant  in  the  impair- 
ment of  the  value  of  the  stock  of  the  Reserva- 
tion Electric  Company  purchased  by  appel- 
lant from  respondents  that  [23]  recovery  is 
sought  in  this  action  upon  the  warranty 
contract  of  September  19,  1910. 

It  is  contended  by  counsel  for  respondents 
that :  "The  contract  of  Sept.  19th  is  a  nullity 
because,  prior  to  that  time,  the  contract  of 
aale  was  completed  and  title  to  the  property 
had  passed,  so  that  there  was  no  consideration 
whatever  for  this  contracts"  It  is  true  that 
the  sale  contract  of  September  8th  contains 
the  words  "have  bargained  and  agreed  to  sell 
and  do  hereby  sell."  Should  we  look  no  fur- 
ther to  the  provisions  of  that  contract,  it 
might  well  be  argued  that  it  became  an  exe- 
cuted contract  passing  title  upon  its  being 
signed  by  the  parties  thereto.  There  are,  how- 
ever, other  provisions  therein  which  we  think 
render  it  plain  that  both  the  vendors  and  the 
purchaser  had  something  more  to  do  before 
that  ciHitract  could  be  regarded  aa  executed 
and  passing  title.  Respondents  did  not  make 
delivery  of  the  stock,  nor  were  they  required 
to  do  so  until  the  final  payment  of  the  pur- 
chase price  was  made  by  appellant*  This  of 
itself  might  be  regarded  as  merely  the  re- 
tention of  control  over  the  stock  for  the  pur- 
pose of  securing  the  purchase  price,  and, 
therefore,  not  inconsistent  with  the  passing  of 
title  upon  the  signing  of  the  contract.  But 
respondents  also  had  something  to  do  as  a 
prerequisite  to  the  perfection  of  their  right 
to  have  the  purchase  of  the  stock  consum- 
mated. By  the  terms  of  that  contract,  they 
and  their  associates  warrant  that  the  "lia- 
bilities" of  the  Reservation  Electric  Company 
did  not  exceed  the  sum  of  $11,500.  They  also 
agreed  to  furnish  evidence  of  the  amoimt  of 
the  liabilities  of  that  company.  They  also 
agreed  that  the  amount  of  such  liabilities  was 
to  become  finally  determinative  of  the  exact 
amount  of  the  purchase  price,  $25,000  being 
only  tentatively  stated  as  the  amount  of  the 
purchase  price  in  the  contract.  Plainly,  by 
the  terms  of  the  contract,  appellant  was  not 
compelled  to  blindly  accept  the  information 
to  be  furnished  by  respondents  aa  conclusive. 
It  was  before  the  acceptance  by  appellant  of 
this  information  to  be  furnished  by  respond- 
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ents  and  their  [24]  aBsociates,  before  pay- 
ment of  the  balance  of  the  purchase  price, 
and  before  delivery  of  the  stock,  that  appel- 
lant demanded  and  received  from  respondents 
the  warranty  contract  of  September  19th 
which  induced  it  to  consummate  the  purchase. 
Assuming  for  the  present  that  the  liability 
of  the  Reservation  Electric  Company  to  White 
was  one  which  respondents  and  their  asso- 
ciates were  required  to  disclose  and  warrant 
against  under  the  contract  of  September  8th, 
it  is  plain  that  appellant  was  not  required 
to  consummate  the  sale  under  that  contract 
until  it  was  protected  against  liabilities  of 
the  natiure  which  White  had  against  that  com- 
pany, either  by  deducting  the  amount  of  such 
liabilities  from  the  purchase  price  or  in  some 
other  manner  satisfactory  to  appellant,  and 
the  fact  that  that  liability  was  not  known  to 
appellant  at  the  time  surely  did  not  lessen 
its  right  to  be  protected  against  it.  Such 
expressions  as  "do  sell,"  "have  sold,"  and 
"hereby  sell,"  used  in  a  contract  of  sale  and 
which,  standing  alone,  might  indicate  a  pres- 
ent sale  and  passing  of  title,  are  not  conclu- 
sive upon  that  question  when  used  in  a 
contract  of  sale  other  provisions  of  which  neg- 
ative the  idea  of  title  passing  upon  the  sign- 
ing of  such  a  contract.  As  to  when  title  passes 
under  such  a  contract  becomes  a  question  of 
intention  to  be  gathered  from  all  of  its 
terms.  It  seems  clear  to  us,  in  the  light  of 
the  things  which,  by  the  terms  of  the  con- 
tract, respondents  were  required  to  do  before 
appellant  was  required  to  consummate  the 
sale,  that  the  contract  of  September  8th  did 
not  become  an  executed  one  or  pass  title  until 
after  the  execution  of  the  warranty  contract 
of  September  19th,  and  that,  when  that  war- 
ranty contract  was  executed,  respondents' 
rights  had  not  become  so  fixed  and  determined 
that  they  could  have  compelled  the  consum- 
mation of  the  sale  without  the  doing  of  any* 
thing  further  on  their  part. 

In  the  early  case  of  Meeker  v.  Johnson,  3 
Wash.  247,  257,  28  Pac.  542,  Judge  Dunbar, 
speaking  for  the  court  touching  the  effect  of 
the  word  "sold"  upon  the  question  of  passing 
title^  as  used  in  a  sale  contract,  said: 

[25]  "It  is  true  that  the  formal  word  'sold' 
is  used  in  this  contract  .  .  .  :  but  so  it  is 
in  a  great  majority  of  contracts  of  this  kind 
where  it  is  not  claimed  by  either  party  that 
they  are  anything  more  than  executory  con- 
tracts. This  may  be,  and  doubtless  is,  one 
expression  among  others,  to  indicate  the  in- 
tention of  the  parties;  but  it  is  only  one,  and 
is  not  conclusive  when  the  other  conditions  in 
the  contract  indicate  a  different  intention." 

See  also  North  Pacific  Lumbering,  etc  Oo. 
V.  Kerron.  5  Wash.  214,  31  Pac.  595;  Padfie 
Coast  Elevator  Co.  v.  Bravinder.  14  Wash. 
315,  44  Pac.  544:  North  Idaho  Grain  Co.  v. 
Callison.  83  Wash.  212.  115  Pac.  232;  « 
R.  C.  L-  590:  35  Cvc.  2S1. 


Uaving  oondnded  that  the  sale  contract  of 
September  8th  was  still  executory  and  had 
not  resulted  in  the  passing  of  title  to  the 
stock  at  the  time  of  the  execution  of  the 
warranty  contract  of  September  1 9th,  we 
think  it  follows  that  there  was  ample  consid- 
eration to  support  the  latter  contract,  since 
it  appears  by  the  allegations  of  the  complaint 
that  appellant  was  induced  to  proceed  to  a 
consummation  of  the  sale  contract  bv  the 
execution  of  the  warranty  contract,  at  a  time 
when  it  was  not  legally  bound  to  do  so ;  that 
is,  at  a  time  when  respondents  had  not  done 
all  they  were  required  to  do  under  the  terms 
of  the  sale  contract  entitling  them  to  have 
the  sale  consummated.  Congar  ▼.  Chamber- 
lain, 14  Wis.  258. 

It  is  contended  in  respondents'  behalf  that 
the  warranties  contained  in  the  contracts  of 
September  8th  and  September  19th  have  no 
reference  to  any  liability  of  the  Reservation 
Etectric  Company  other  than  contractual  lia- 
bilities. The  provision  in  the  contract  of 
September  8th  for  the  furnishing  by  respond- 
ents ef  a  statement  of  the  liabilities  of  that 
company,  and  the  privilege  of  appellant  to 
verify  the  same  by  an  examination  of  the 
books  of  that  company  before  the  consumma- 
tion of  the  sale,  and  the  fact  that  the  deter- 
mination of  the  total  amount  of  the  liabili- 
ties of  the  company  was  to  control  the  exact 
amount  of  the  purchase  price,  might  seem  to 
furnish  some  ground  for  this  contention;  but 
when  [26]  the  contract  of  September  8th  is 
read  as  a  whole,  we  think  it  is  rendered  plain 
that  appellant  was  induced  to  purchase  the 
stock  of  the  Reservation  Electric  Company  in 
reliance  upon  the  fact  that  every  liability  of 
that  company  should  be  disclosed  before  the 
consummation  of  the  sale  by  the  paymept  of 
the  purchase  price.  It  is  plain  that  liabili- 
ties of  the  Reservation  Electric  Company 
growing  out  of  torts  would  lessen  the  value 
of  the  stock  whidi  was  the  subject  of  the 
sale,  just  as  effectually  as  liabilities  growing 
out  of  contract.  It  seems  quite  plain  to  na 
that  appellant  entered  into  the  contract  of 
sale  with  respondents,  having  in  view  that 
every  liability  of  every  nature  which  would 
affect  the  value  of  the  stock  would  be  dis- 
closed before  the  consununation  of  the  sale, 
and  that  all  parties  to  the  contract  were  pro* 
ceeding  upon  that  theory.  We  think  that  the 
word  ^'liabilities*"  as  appearing  in  both  con- 
tracts, is  there  used  in  its  broad  sense  and 
was  intended  by  all  parties  to  the  contracts 
to  include  every  debt  or  obligation  of  the 
Reservation  Electric  Company  which  would 
impair  the  value  of  the  stock  of  that  com- 
pany. Bouvier  defines  "liability*'  as  ''re- 
sponsibility; the  state  of  one  who  is  bound  in 
law  and  justice  to  do  something  which  may  be 
enforced  by  action."  Plainly,  according  to 
the  allegations  off  the  complaint.  White's 
cause  of  action  for  damages  was  then  such  a 
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liabUity  against  the  Beservation  Electric 
Company  and  one  which  materially  impaired 
the  Talue  of  the  stock  of  that  company. 

It  is  contended  by  counsel  for  respondents 
that  the  warranties  contained  in  the  contracts 
are  not  continuing  warranties.  Looking  alone 
to  the  sale  contract  of  September  8th,  there 
might  be  some  ground  for  this  contention,  in 
▼lew  of  the  fact  that  the  terms  of  that  con- 
tract seemed  to  contemplate  that  the  total 
amount  of  the  liabilities  should  be  first  ascer- 
tained and  the  purchase  price  determined  ac- 
cordingly. It  seems  to  us,  however,  that  the 
warranty  in  the  contract  of  September  19th 
is  plainly  a  continuing  wan*anty.  Indeed,  it 
was  manifestly  not  for  the  purpose  of  war- 
ranting against  [27]  then  disclosed  liabili- 
ties, since  they  were  to  be  then  taken  into 
consideration  in  the  fixing  of  the  purchase 
prioe.  It  could  serve  no  purpose  if  not  a 
continuing  warranty  looking  to  the  future 
protection  of  appellant  against  other  existing 
liabilities.  £yen  if  the  warranty  in  the  con- 
tract of  September  8th  was  not  strictly  a 
continuing  warranty,  the  uncompleted  duty 
of  respondents  and  their  associates  under  that 
contract  to  disclose  ail  the  liabilities  of  the 
Reservation  Electric  Company  constituted 
sufficient  consideration  for  the  execution  of 
the  warranty  of  September  19th,  which  plain- 
ly  is  a  continuing  one. 

We  have  assumed  so  far,  for  convenieiice  of 
discussion,  that  appellant  is  in  fact  the  pur- 
chaser under  the  contract  of  September  8th. 
It  is  contended  by  counsel  for  respondents 
that  appellant  can  in  no  event  have  the  bene- 
fit of  the  warranty  it  here  sues  to  recover 
upon,  because  it  is  not  the  beneficiary  named 
therein,  and  its  interest  in  the  transaction 
being  only  that  of  an  undisclosed  principal, 
it  has  no  greater  rights  than  an  assignee  of 
its  agent,  Chas.  D.  Fullen.  Counsel  invoke 
the  general  rule  that  a  warranty  in  the  sale 
of  personalty  does  not  run  with  the  property, 
and  the  assignee  of  the  purchaser  cannot  avail 
himself  of  such  warranty  as  against  the  orig- 
inal seller,  citing  35  Cyc.  370.  It  seems  to 
us  that  appellant  does  not  stand  in  the  shoes 
of  an  assignee  or  grantee  of  its  agent,  Fullen, 
in  view  of  the  fact  that  Fullen  was,  at  the 
time  of  the  execution  of  both  contracts,  in 
fact  acting  for  appellant  as  its  agent.  This 
fact  appearing  by  the  allegations  of  the  com- 
plaint, we  think  appellant's  rights  are  con- 
trolled by  another  rule  of  law,  well  stated  in 
2  C.  J.  873  as  follows: 

"'As  a  corollary  to  the  principle  that  the 
rights  of  the  other  contracting  party  are  not 
affected  by  the  disclosure  of  a  theretofore  im- 
known  principal,  it  is  a  well  established  gen- 
eral rule  that,  where  an  agent  on  behalf  of  his 
principal,  enters  into  a  slqiple  contract  as 
though  made  for  himself,  and  the  existence  of 
the  principal  is  not  disclosed,  the  contract 
Add.  Cas.  1918B. — 9. 


inures  to  the  benefit  of  the  principal  who 
may  appear  [28]  and  hold  the  other  party 
to  the  contract  made  by  the  agent.  By  ap- 
pearing and  claiming  the  benefit  of  the  con- 
tract, it  thereby  becomes  his  own  to  the  same 
extent  as  if  his  name  had  originally  appeared 
as  a  contracting  party." 

Of  course,  the  rights  of  the  other  contract- 
ing party  as  against  the  agent,  with  whom  he 
thinks  he  is  dealing  as  principle,  might  impair 
the  undisclosed  principal's  rights.  This,  how- 
ever, is  not  a  question  to  be  here  considered. 
As  the  facts  here  appear,  respondents'  burdens 
and  obligations  under  their  contract  of  war- 
ranty of  September  19th  are  not  increased  in 
any  respect  by  appellant,  as  the  \mdisclosed 
principal,  claiming  under  that  warranty,  any 
more  than  as  if  Fullen  himself  were  claiming 
under  it.  Respondents  are  not  going  to  be 
subjected  to  successive  suits  ^  for  any  one 
breach  of  their  warranty  by  successive  as- 
signees or  grantees  of  the  purchaser  of  the 
stock,  which  is  apparently  the  main  reason 
for  the  rule  of  not  allowing  recovery  upon  a 
warranty  other  than  by  the  one  to  whom  it 
was  given,  as  pointed  out  by  Justice  Lamar  in 
Smith  V.  Williams,  117  Ga.  782,  45  S.  E.  394, 
97  Am.  St.  Rep.  220.  In  this  connection, 
counsel  also  invoke  the  rule  that  no  one  can 
acquire  any  rights  under  a  special  "guar- 
anty" other  than  the  one  who  is  expressly 
referred  to  or  necessarily  embraced  in 
the  description  of  the  persons  to  whom 
the  guaranty  is  addressed,  citing  20  Cyc. 
1429.  We  think  it  plain,  however,  that 
the  contract  here  involved  is  one  of  war- 
ranty and  not  of  guaranty.  While  these 
words  are  often  somewhat  indiscriminatelv 
used,  they  do  not  carry  the  same,  meaning  or 
refer  to  obligations  of  the  same  legal  nature. 
In  12  R.  C.  L.  1056,  the  difference  in  legal 
effect  between  a  warranty  and  a  guaranty  is 
stated  as  follows: 

"It  seems  that  derivatively  the  words  'war- 
ranty* and  'guaranty'  import  the  same  kind  of 
transaction,  and  they  are  still  loosely  em- 
ployej  as  though  they  were  synonymous.  In 
legal  conception,  however,  a  guaranty  is  dis- 
tinguishable from  a  warranty.  Each  is  an 
undertaking  by  one  party  to  another  to  in- 
demnify or  make  good  the  party  assured 
against  some  possible  default  or  defect  in  the 
contemplation  of  the  [29]  parties;  but  a 
guaranty  is  understood,  in  its  strict  legal  and 
commercial  sense,  as  a  collateral  warranty, 
and  often  as  a  conditional  one,  against  some 
default  or  event  in  the  future,  whereas  the 
term  'warranty*  is  generally  understood  as  an 
absolute  undertaking  in  praeaenti  as  well  as 
in  futurOj  against  the  defect,  or  for  the  quan- 
tity or  quality  contemplated  by  the  parties  in 
the  subject-matter  of  the  contract.  In  the 
sale  of  a  commodity,  an  undertaking  by  the 
seller  to  answer  for  defects  therein  is  con- 
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striied  as  a  warranty,  though  the  seller  uses 
the  term  ^guarantee/  " 

•  A  guarantor  might  be  quite  willing  to  en- 
ter  into  a  contract  guaranteeing  payment 
of  an  obligation  in  the  future  by  one  person 
and  yet  be  quite  unwilling  to  guarantee  such 
payment  by  another.  In  other  words,  the 
ji^uarantor's  burden  might  be  quite  different 
in  the  one  case  from  what  it  would  be  in 
the  other.  So  it  will  not  be  presumed  that 
he  intends  to  be  bound  except  for  the  obliga- 
tion of  the  person  named  in  the  guaranty 
contract.  There  has  not  come  to  our  atten- 
tion any  decision  or  other  authority  holding 
to  the  \iew  that  an  undisclosed  principal  to  a 
contract  of  warranty  like  that  here  involved 
cannot  have  the  benefit  of  such  warrantv  to 
the  same  extent  as  if  it  were  any  other  simple 
contract  obligation  on  the  part  of  the  war- 
rantor. We  are  of  the  opinion  that  appellant 
is  entitled  to  the  benefit  of  this  warranty  if 
the  allegations  of  its  complaint  are  true  and 
respondents  have  no  afiirmative  defense  im- 
pairing such  right,  either  against  it  or  its 
agent,  Chas.  D.  Fullen,  assuming  that  it 
dealt  with  FuUen  without  knowledge  of  his 
agency  for  appellant. 

Some  contention  is  made  in  respondents' 
behalf  that  there  is  a  defect  of  parties.  This 
contention,  however,  proceeds  upon  the  theory 
that  this  action  is  based  upon  the  sale  con- 
tract of  September  8th  as  well  as  the  war- 
ranty contract  of  September  19th,  it  being 
conceded  by  counsel  for  respondents  that  if 
the  action  rests  upon  the  warranty  contract 
of  September  19th  alone,  there  is  not  a  defect 
of  parties.  What  we  have  said,  we  think, 
leads  to  the  conclusion  that  the  cause  [30]  of 
action  is,  and  can  be,  rested  upon  the  war- 
ranty contract  of  September  19th.  The  sale 
contract  of  September  8th  is  of  no  conse- 
quence here  except  as  having  a  bearing  upon 
the  question  of  consideration  for  the  execu- 
tion of  the  warranty  contract  of  September 
19th.  In  other  words,  the  first  contract  is 
here  to  be  considered  only  for  the  purpose  of 
determining  whether  or  not  it  was  compfttely 
executed  and  had  passed  title  to  the  stock 
before  the  execution  of  the  warranty  con- 
tract. 

We  conclude  that  the  facts  stated  in  the 
complaint  are  sufficient  to  constitute  a  cause 
of  action  entitling  appellant  to  recover  upon 
the  contract  of  warranty  executed  by  respond- 
ents on  September  19,  1910.  The  order  sus- 
taining the  demurrer  to  appellant's  complaint 
and  the  judgment  of  dismissal  are  reversed 
and  the  cause  remanded  for  further  pro- 
ceedings, 

Ellis,  C.  J.,  Mount,  Fullerton,  and  Holcomb, 
JJ.,  concur. 


NOTE* 

Warranty  to  Agent  as  Inuring  to  Ben- 
efit of  tJndiaclosed  Principal. 

Where  a  contract  not  under  seal  is  made 
with  an  agent  in  his  own  name  for  an  un- 
disclosed principal,  either  the  agent  or  the 
principal  may  sue  on  it;  the  defendant  in  the 
latter  case  being  entitled  to  be  placed  in  the 
same  position  at  the  time  of  the  disclosure 
of  the  principal  as  if  the  agent  had  been  the 
real  party  in  interest.  See  the  note  to  Powell 
V.  Wade,  55  Am.  St.  Rep.  916.  It  follows  as 
a  corollary  to  that  rule,  that  any  benefit 
or  advantage  derived  by  the  agent  in  the 
nature  of  a  warranty  either  express  or  im- 
plied inures  to  the  benefit  of  the  undisclosed 
principal.  Gushing  v.  Rice,  46  Me.  303,  71 
Am.  Dec.  579;  Beebe  v.  Robert,  12  Wend.  (N. 
Y.)  417,  27  Am.  Dec.  132;  Kelly  Asphalt 
Block  Co.  V.  Barber  Asphalt  Pav.  Co.  211 
N.  Y.  68,  105  N.  E.  88,  L.R.A.1916C  256, 
affirming  judgment  153  App.  Div.  907,  137 
N.  Y.  S.  1125.  which  affirmed  136  App.  Div. 
22,  120  N.  Y.  S,  163;  Woodward  v.  Stieff,  171 
N.  0.  82,  87  S.  £.  955;  Ross  ▼.  Northrup,  156 
Wis.  327,  144  N.  W.  1124.  And  see  the  re- 
ported case.  See  also  Garter  v.  Hardoi,  78 
Me.  528,  7  Atl.  392. 

in  case  of  a  purchase  or  exchange  of  goods 
by  an  ^gent,  even  if  the  principal  is  not  dis- 
closed, and  the  bill  of  sale  is  made  to  the 
agent  himself,  the  property,  immediately  on 
the  execution  of  the  contract,  vests  in  the 
principal,  and  the  right  of  action  on  an  im- 
plied warranty  or  on  fraudulent  representa- 
tions made  to  the  agent,  is  in  the  principal. 
Gushing  v.  Rice,  46  Me.  303.  71  Am.  Dec.  579. 
In  Kelly  Asphalt  Block  Co.  v.  Barber  As- 
phalt Pav.  Co.  211  N.  Y.  68,  105  N.  E.  88, 
L.R.A.1915C  256.  affirming  judgment  153  App. 
Div.  907,  137  N.  Y.  S.  1125,  which  affirmed 
136  App.  Div.  22,  120  N.  Y.  S.  163,  wherein 
an  undisclosed  principal  sued  for  damages  for 
a  breach  of  implied  warranty  on  a  contract 
of  sale,  it  was  held  that  while  the  fact'  that 
the  seller  would  not  have  made  the  contract 
if  it  had  known  who  the  real  buyer  was, 
might  have  justified  it  in  refusing  to  per- 
form on  learning  the  truth,  having  executed 
the  contract  the  seller  could  not  escape  lia- 
bility thereon  for  a  breach  of  an  implied 
warranty  in  the  absence  of  any  fraud  in  the 
making  of  it. 

In  Ross  V.  Nortiirup,  156  Wis.  327,  144  K. 
W.  1124,  which  is  not  directly  in  point  as 
the  question  there  involved  was  the  existence 
or  nonexistence  of  a  warranty,  it  was  held 
that  the  plaintiff's  rights  must  be  measured 
by  those  of  his  agent,  and  if  he  was  an  un- 
disclosed principal  his  rights  on  a  warranty 
could  be  no  greater  than  that  of  his  agent. 


SCHMI]>T  T.  MARCONI  WIRELESS  TEL.  CO. 
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V. 

MAKCONI  WIR1XE8S  TELEGRAPH 
COMPAmr  OF  AMERICA. 

New  Jersey  Court  of  Errors  and  Appeals- 
June  15,  1914. 

Se  N.  J.  Law  183;  90  All.  1017. 


Corporations  —  Imuo  of  New  Stook  — 
Preferential  Rii^kte  of  Stoekholders. 

A  corporation  increasing  its  capital  stock 
may  offer  the  stock  at  par  to  its  bona  fide 
stockholders  who  appear  to  be  such  on  the 
books  of  the  corporation,  and  it  need  not 
accept  the  subscription  of  any  other  person. 

[See  note  at  end  of  this  case.] 

Evidence  *-  Weigkt  -*  tJneontradioted 
Testimony. 

An  assignee  suing  on  a  claim,  who  has  not 
been  led  to  expect  that  a  fact  defeating  a 
recovery  on  the  claim  would  be  attempted  to 
be  proved  by  an  admission  of  his  assignor, 
does  not,  by  failing  to  contradict  testimony 
of  a  witness  as  to  admissions  of  the  assignor, 
admit  the  truth  of  the  testimony,  but  that 
is  for  the  jury. 

Appeal  from  Circuit  Court,  Hudson  county. 

Action  by  George  W.  C.  Schmidt,  plaintiff, 
against  Marconi  Wireless  Telegraph  Company 
of  America,  defendant.  Judgment  for  defend- 
ant. Plaintiff  appeals.  The  facts  are  stated 
in  the  '.pinion.    Revbbsed. 

Aaron  A.  Melniker  for  appellant. 
Griggs  d  Harding  for  respondent. 

[184]  GtTMMEBE,  C.  J.— On  April  18th,  1D12, 
the  defendant  corporation,  having  resolved  to 
largely  increase  its  capital  stock,  offered  to 
its  stockholders  of  record  the  right  to  sub- 
scribe for  twenty-five  shares  of  new  stock, 
to  be  issued  at  par,  for  every  share  held  by 
them  respectively.  On  that  day  one  Parsons 
appeared  on  the  books  of  the  company  to  be 
a  holder  of  one  hundred  and  thirty-flve  shares, 
and  she  assigned  her  right  to  subscribe  to 
Levy  Brothers,  the  power  to  make  such  an 
assignment  being  conferred  upon  stockholders 
by  the  corporation.  Levy  Brothers,  within 
the  time  limit  fiiced  by  the  company,  sub- 
scribed for  three  thousand  three  hundred  and 
seventy-five  shares,  and  paid  the  required 
deposit.  The  money  was  subsequently  re- 
turned to  them,  and  their  subscription  re- 
fused, upon  the  .ground  that  Miss  Parsons 
was  not,  on  April  18th,  1912,  or  at  any  time 
thereafter,  a  stockholder  of  the  defendant 
corporation,  having  sold  her  stock  a  consid- 
erable time  before  the  date  mentioned.  Levy 
Brothers,  conceiving  that  the  action  of  the 


defendant  corporation  in  refusing  their  sub- 
scription   was    without    legal    justification, 
claimed  that  they  were  entitled  to  be  paid 
by  the  latter  the  difference  between  the  price 
at  which  they  subscribed  for  the  stock,  and 
its   market  value  after   it  was  issued,   and 
this  claim  being  repudiated  by  the  company, 
they  assigned  to  the  appellant,  Schmidt,  any 
right  of  action  growing  out  of  the  refusal  of 
the  company  to  accept  their  subscription.    At 
the  trial  the  defendant  company  called  as  a 
witness  John  \V.  Griggs,  its  president  and 
general  counsel,  who  testified  that  prior  to 
the  assignment  to  the  plaintiff  he  had  an  in- 
terview with  Levy  Brothers,  or  some  of  them, 
with  relation  to  their  subscription  and  its 
rejection,   in  which  he  told  them  that  the 
company  had  received  information  that  Miss 
Parsons  had  sold  and  parted  with  all  her 
right  in  the  stock  which  stood  in  her  name 
several  years  before  the  issue  of   the  new 
stock  had  been  determined  upon,  And  was 
then  told  by  them  that  such  was  the  fact,  but 
that  the  persons  who  had  bought  the  stock 
were  in  South  America,  and  that  as  they  were, 
in  a  measure,  clients  of   theirs    (the  Levy 
Brothers)    [1$5]  they  thought  they  ought  to 
make  the  subscription  to  protect  them,  al- 
though  they   had   no   authority   from   their 
clients  to  take  such  action  in  their  behalf. 
At  the  close'  of  the  case  the  trial  court  held 
that  the  proof  was  conclusive  that  at  the  time 
of  the  assignment  by  Miss  Parsons  to  Levy 
Brothers  of  her  right  to  subscribe  to  the  new 
issue,  she  was  not  a  stockholder  of  the  defend- 
ant corporation,  and  had  no  interest  therein, 
and  that,  this  being  so,  the  corporation  was 
dearly  within  ita  rights  in  refusing  Levy 
Brothers'   subscription,  notwithstanding  the 
fact  that  Miss  Parsons  appeared  as  a  stock- 
holder upon  the  books  of  the  company.     So 
holding  he  directed  a  verdict  in  favor  of  the 
defendant;   and  from  the  judgment  entered 
thereon  the  plaintiff  appeals. 

We  concur  in  the  view  of  the  trial  court 
that  the  defendant  corporation  was  under  no 
legal  obligation  to  accept  the  subscription 
of  any  person  who  was  not,  at  the  time  when 
the  new  stock  was  offered  for  sale,  a  bona 
fide  holder  of  stock  in  the  company,  or  exer- 
cising the  rights  of  such  a  holder.  The  right 
to  subscribe  depended  upon  a  double  condi- 
tion— first,  that  the  subscriber  was  in  fact  a 
stockholder  of  the  company;  and  aeoond,  that 
he  appeared  to  be  such  on  the  books  of  the 
company.  But  w*e  cannot  agree  that  it  was 
so  conclusively  established  that  Miss  Parsons 
was  not  the  owner  of  stock  at  the  time  she 
made  the  assignment  to  Levy  Brothers,  as  to 
make  that  essential  fact  one  to  be  determined 
by  the  court  rather  than  by  the  jury.  Tliere 
is  nothing  in  the  pleadings,  or  the  proofs,  to 
indicate  that  the  plaintiff  who  was  the  as- 
signee of  Levy  Brothers,  had  any  knowledge 
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that  they  had  made  the  admission  of  the 
nonownership  of  stock  hy  Miss  Parsone  tes- 
tified to  by  Mr.  Griggs,  or  that  he  had  reason 
to  anticipate  that  there  would  be  any  attempt 
made  to  prove  her  nonownership  by  the  ad- 
mission of  his  assignors.  None  of  the  mem- 
bers of  the  firm  of  Levy  Brothers  were  called 
as  witnesses,  and  it  does  not  even  appear  that 
they  were  in  court  at  the  trial.  Not  having 
been  led  to  expect  that  the  fact  of  nonowner- 
ship by  Miss  Parsons  would  be  attempted  to 
be  proved  by  the  admission  of  his  assignors; 
not  even  having  any  knowledge,  so  far  as  the 
case  shows,  that  Levy  Brothers  [186]  had  any 
information  upon  this  subject,  he  apparently 
was  compelled  to  permit  the  testimony  of 
Mr.  Griggs  to  go  unchallenged.  It  cannot, 
therefore,  be  said  that  by  his  failure  to  con- 
trovert it  he  impliedly  admitted  its  truth. 
Of  course  the  testimony  of  a  man  whose 
character  for  truth  and  integrity  is  so  uni- 
versally known  as  that  of  Governor  Griggs 
would  always  be  accepted  as  a  correct  recital 
of  the  facts  spoken  to  as  he  remembered  them. 
But  it  will  hardly  do  to  say  that  the  char* 
acter  of  a  witness  is  the  determining  factor 
upon  the  question  whether  the  facts  testified 
to  by  him  shall  be  detennined  by  the  court 
or  by  the  jury.  It  cannot  be  that  where  the 
character  of  the  witness  for  truth  and  vera- 
city  is  known  by  the  court  to  be  unimpeach- 
able, the  facts  sought  to  be  established  by  his 
testimony  are  to  be  determined  by  the  court, 
but  that  where  in  the  judgment  of  the  court, 
the  witness  is  not  entitled  to  full  faith  and 
credit,  the  facts  sought  to  be  proved  by  him 
must  be  determined  by  the  jury.  No  such 
r.ule  of  evidence  exists.  In  arvery  case  where 
the  issue  depends  upon  the  determination  of 
facts  the  existence  of  which  is  not  admitted, 
the  jury,  and  not  the  court,  must  determine 
them. 

We  conclude,  therefore,  that  it  was  error 
for  the  judge  to  take  from  the  jury  the  ques- 
tion whether  or  not  Miss  Parsons,  at  the  time 
of  her  assignment  to  Levy  Brothers,  was  or 
was  not  the  owner  of  stock  in  the  defendant 
company,  and  that,  for  this  reason,  the  judg- 
ment must  be  reversed. 

For  affirmance:    None. 

For  reversal:  The  Chancellor,  Chief  Jus- 
tice, Swayze,  Trenchard,  Bergen,  Minturn, 
Kalisch,  Bogert,  Vredenburgh,  White,  JJ. — 10. 


NOTE. 

RlgHt  of  StookHolder  to  Preference  ii 
Subsoribins  f oir  New  Stock* 

Introductory,  132. 

General  Rule,  132. 

Waiver  of  Right  of  Preference,  133. 

Remedies,  133. 


Introductory, 

The  present  note  reviews  the  recent  deci- 
sions passing  on  the  right  of  a  stockholder  to 
a  preference  in  subscribing  for  new  stock. 
The  earlier  cases  are  collected  in  the  notes 
to  Stokes  V.  Continental  Trust  Co.  0  Ann.  Cas. 
738,  and  Humboldt  Driving  Park  Assoc,  v. 
Stevens,  33  Am.  St.  Rep.  654. 


General  Rulem 

The  recent  authorities  recognize  the  gen- 
eral rule  that  in  case  of  the  issue  of  new 
stock  by  a  corporation  shareholders  have  a 
preferential  right  to  subscribe  for  the  new 
stock  in  proportion  to  their  original  hold- 
ings before  subscriptions  are  received  from 
strangers.  SnelUng  v.  Richard,  166  Fed.  635 ; 
Bates  V.  United  States  Machinery  Co.  21  & 
Fed.  140,  132  C.  C.  A.  384-,.  Kingston  v. 
Home  L.  Ins.  Co.  (Del.)  101  Atl.  898; 
Bennett  v.  Baum,  90  Neb.  320,  133  N.  W 
439;  Whitaker  v.  Kilby,  55  Misc.  337,  lO© 
N.  Y.  S.  511,  dijirmed  122  App.  IHv.  896,  106 
N.  Y.  S.  1149 ;  Sommer  v.  Armor  Gas,  etc.  Co. 
71  Misc.  211,  128  N.  Y.  S.  382 ;  Bond  v.  At- 
lantic Terra  Cotta  Co.  137  App.  Div.  671, 
122  N.  Y.  S.  425;  Strickler  v.  McElroy,  45 
Pa.  Super.  Ct.  165:  Martin  v.  Gibson,  15  Ont. 
L.  Rep.  623.  See  also  Waters  v.  Waters,  130 
App.  Div.  678,  115  N.  Y.  S.  432;  Sovereign 
Bank  ▼.  Mclntyre,  44  Can.  Sup.  Ct.  157. 

The  foregoing  rule  has  been  applied  in 
cases  where  the  directors  of  a  corporation  is- 
sue new  stock,  in  order  to  gain  control  of 
the  corporate  affairs.  Strickler  v.  McElroy, 
45  Pa.  Super.  Ct.  166;  Whitaker  v.  Kilby, 
55  Misc.  337,  106  N.  Y.  S.  611;  Martin  v. 
Gibson,  15  Ont.  L.  Rep.  623. 

Thus  in  Strickler  v.  McBlroy,  45  Pa.  Super. 
Gt.  166,  it  appeared  that^lhe  directors  issued 
to  themselves  an  undisposed  of  portion  of 
increased  capital  stock.  The  court  said :  "The 
plaintiff  was  at  that  time  the  owner  of  152 
shares  of  the  stock  of  the  company  and  this 
action  was  brought  to  recover  his  proportion 
of  the  profit  derived  by  the  defendants  fron^ 
the  sale  of  the  stock  to  themselves.  To  sup- 
port his  claim  he  relies  on  the  generally 
accepted  principle  relating  to  the  administra- 
tion of  the  business  of  a  corporation  that 
where  the  capital  stock  is  increased  and  is 
about  to  be  issued  every  existing  stockholder 
then  has  the  right  to  subscribe  at  par  for  such, 
a  proportion  of  the  stock  to  be  issued  as  his 
holdings  bear  to  the  amount  of  stock  then 
outstanding.  The  rule  is  thus  stated  by  some 
of  the  text-writers:  *If  the  capital  stock  is 
increased  by  the  proper  authorities  the  right 
to  take  the  additional  shares  vests  in  the 
stockholders  pro  rata:'  Taylor  on  Corpora- 
tions, sec.  569  (5th  ed.)  'When  a  capital 
stock  of  a  corporatKoi  is  increased  by  the 


SCHMIDT  ▼.  MARCONI  WIRBLESS  TEL.  CO. 

86  N,  J.  Law  188. 


183 


iAsue  of  new  shares,  each  holder  of  the  orig- 
inal stock  has  a  right  to  offer  to  subscribe  for 
and  demand  from  the  corporation  such  a 
proporti<m  of  the  new  stock  as  the  number 
ui  shares  already  owned  by  him  bears  to  the 
whole  number  of  shares  before  the  increase:' 
1  Cook  on  Corporations  sec.  286  (6th  ed.). 
And  this  applies  to  such  part  of  the  original 
capital  stock  as  is  issued  long  after  business 
is  commenced  by  the  company.  'Those  who 
are  shareholders  when  an  increase  of  the  capi- 
tal stock  is  effected  enjoy  a  right  to  subscribe 
to  the  new  stock  in  proportion  to  their  shares 
and  before  subecriptions  may  be  received  from 
outsiders:'  23  Am.  it  Eng.  Enc  of  Law 
853." 

In  Whitaker  v.  Kilby,  55  Misc.  337,  106 
N.  Y.  S.  611,  affirmed  122  App.  Div.  895, 
106  N.  Y.  S.  1149,  it  appeared  that  the  di- 
rectors of  a  corporation,  without  knowledge 
on  the  part  of  the  other  shareholders,  had 
issued  new  stock  which  they  themselves  pur- 
chased. It  was  held  that  all  stockholders 
should  be  given  an  equal  right  to  subscribe 
for  their  proportional  share  of  the  stock,  the 
court  saying:  "So  far  as  regards  the  issue  of 
stock,  the  plaintiff  is  entitled  to  relief.  Di- 
rectors cannot,  with  secret  knowledge  of  the 
existence  of  a  contract  which  they  claim  to 
be  of  great  value,  issue  treasury  stock  of  the 
corporation  and  buy  it  in  themselves,  particu- 
larlv  when  the  transaction  converts  them 
from  minority  to  majority  stockholders. 
Such  a  transaction  is  in  the  highest  degree 
inequitable.  All  stockholders  should  be  given 
knowledge  of  contracts  affecting  the  value  of 
the  stock,  and  should  be  allowed  to  subscribe 
for  their  proportional  share  of  the  new  issue." 

In  Bates  v.  United  Shoe  Machinery  Co. 
216  Fsd.  140,  132  C.  C.  A.  384,  wherein  it 
appeared  that  a  stockholder  had  transferred 
his  shares  of  stock  in  the  defendant  corpora- 
tion to  a  person  whose  application  for  a 
transfer  on  the  books  had  been  wrongfully 
refused,  it  was  held  that  the  transferee  should 
be  considered  as  a  record  holder  on  the  books 
of  the  company  and  entitled  to  his  pro  rata 
share  of  the  new  stock  issued.  See  also  the 
reported  case  as  to  the  necessity  of  recording 
a  transfer. 

in  Bond  v.  Atlantic  Terra  Cotta  Co.  137 
App.  Div.  671,  122  N.  Y.  S.  425,  it  was 
held  that  where  new  stock  was  issued  in  pay- 
ment for  property  purchased  by  the  corpora- 
tion, the  stockholders  had  no  preferential 
right  to  acquire  the  stock.  The  court  said: 
^A  stockholder  may. not  be  deprived  of  his 
rivht  to  participate  in  the  management  of  the 
affairs  of  the  corporation  by  voting  on  his 
stock  in  the  same  manner  and  to  the  same 
extent  as  other  stockholders  in  the  propor- 
tion that  his  holdings  bear  to  theirs;  and  his 
share  or  interest  in  the  corporation  cannot  be 
affected    (unless  the  statutory  law  expressly 


to  provided  before  he  became  a  stockholder) 
without  his  consent  or  (except  in  the  case  of 
stock  issued  for  property)  without  affording 
him  an  opportunity  to  purchase  a  share  or 
interest,  in  proportion  to  his  holdings,  In  any 
increase  of  the  capital  stock  so  as  to  enable 
him,  if  he  so  desires,  to  retain  the  same 
proportionate  share  or  interest  in  the  cor- 
poration." 

Waiver  of  Right  of  Preference, 

Where  an  issuance  of  new  stock  is  author- 
ized, a  stockholder  who  declines  to  take  any 
of  the  increase  waives  his  right  thereto, 
and  the  waiver  is  binding  on  a  subsequent 
transferee.  Hall  v.  Hall,  30  Ohio  Cir.  Ct. 
Kep.  826.  In  that  case  the  action  was  to 
set  aside  a  sale  of  54  shares  of  capital  stock 
which  was  an  uncalled  for  portion  of  an 
increase.  The  plaintiff  contended  that  the 
sale  was  unauthorized  and  the  shares  should 
have  been  distributed  pro  rata  among  the 
shareholders.  However,  it  appeared  that  the 
plaintiff  had  purchased  the  stock  under  which 
the  new  shares  were  claimed  since  the  time 
of  the  increase  and  that  the  original  holders 
thereof  had  declined  at  the  time  of  the  in- 
crease to  purchase  the  new  shares.  It  was 
held  that  by  so  doing  they  impliedly  waived 
their  right  thereto,  so  that  the  stock  became 
treasury  stock,  and  that  their  transferee  took 
subject  to  the  waiver. 

However  in  Sommer  v.  Armor  Gas,  etc.  Co. 
71  Misc.  211,  128  N.  Y.  S.  382,  it  was  held 
that  failure  to  pay  for  new  stock,  which  had 
been  allotted  pro  rata  among  the  sharehold- 
ers, before  a  certain  date  fixed  by  resolution, 
did  not  amount  to  a  waiver  of  the  right  of 
preference  no  attempt  having  been  made  to 
dispose  of  it.  The  court  said:  "The  right  of 
existing  stockholders  to  subscribe  for  in- 
creased capital  stock  must  be  exercised  with- 
in a  fixed  or  reasonable  time,  and  mere  fail- 
ure to  exercise  such  right  within  such  time 
bars  the  stockholder  from  contesting  a  dispo- 
sition of  the  stock  to  someone  else,  nothing 
more.  It  seems  that  defendant  might,  after 
September  twenty-second,  and  before  plain- 
tiff's demand,  have  disposed  of  her  shares,  at 
par  or  otherwise,  without  incurring  any  legal 
liability  by  reason  thereof.  .  .  .  Until 
plaintiff  declined  to  take  the  shares,  or  con- 
sented to  the  action  of  the  defendant  in  with- 
holding them  from  her,  plaintiff  was  entitled 
to  demand  and  receive  her  shares  on  payment 
therefor,  as  long  as  the  new  stock  remained 
undisposed  of." 

Remedies,. 

Equity  will  aid  a  stockholder  who  has  been 
deprived  of  his  right  to  a  proportional  share 
of  new  stock  issued.  Snelling  v.  Bichard, 
166  Fed.  635;  Bates  ▼.  United  Shoe  Machin- 
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ery  Co.  216  Fed.  140,  132  C.  C.  A..  384;  Whit- 
aker  v.  Kilby,  55  Misc.  337,  106  N.  Y.  S. 
511;  Martin  v.  Gibson,  15  Ont.  L.  Rep.  623. 
In  the  case  first  cited  it  was  held  that  the 
plaintiff  was  entitled  to  an  injunction  re- 
straining the  directors  from  issuing  any  of 
the  new  stock.  The  court  said :  "The  amend- 
ed bill  prays  that  the  corporation  and  the 
directors  be  enjoined  from  issuing  any  of  the 
new  stock  without  first  affording  complain- 
ants a  reasonable  opportunity  to  subscribe 
therefor  in  proportion  to  their  present  hold- 
ings. This  is  their  right,  and  if  they  avail 
themselves  of  it  they  will  retain  control  of 
the  company.  .  .  .  The  motion  for  a  pre- 
liminary injunction  is  granted." 

Whore  directors  of  a  corporation  subscribed 
for  all  of  a  new  issue  of  capital  stock  so  that 
they  might  gain  control  of  the  company  it 
was  held  in  Martin  v.  Gibson,  15  Ont.  L. 
Rep.  ()23,  that  the  action  of  the  directors  de- 
prived the  minority  holders  of  their  «'ight  to 
the  stock  and  the  directors  should  be  re- 
strained from  voting  on  the  increase.  The 
court  said:  *'I  am  of  opinion  that  the  mi- 
nority shareholders  were  not  required  to  sub- 
mit to  the  form  of  application  proposed  by 
the  circular  letter  issued.  They  were  in- 
vited to  state  whether  they  desired  to  in- 
crease their  holdings,  and  it  was  on  terms 
that  such  shares  might  be  allotted  as  to  the 
directorate  seemed  desirable  and  necessary. 
There  was  no  recognition  of  any  right  on  the 
part  of  existing  shareholders  to  claim  a  pro 
rata  division  of  the  proposed  new  issue,  and 
at  this  time,  by  the  appropriation  of  the  350 
shares,  the  minority  had  become  less  than 
one-third  in  value  of  the  shareholders.  There- 
fore, 1  do  not  hold  the  plaintiff  to  be  pre- 
cluded by  the  limited  opportunity  afforded 
by  the  circular  from  now  seeking  relief  in 
respect  of  the  total  issue  and  allotment  of  the 
new  stock.  The  action  of  the  directors  is  left 
open  to  the  investigation  of  the  court.  .  .  . 
It  may  be  that  it  w*as  not  in  the  immediate 
and  direct  contemplation  of  the  directors  to 
oust  the  minority  from  their  place  of  vantage, 
but  this  was  the  inevitable  effect  of  what  was 
done;  and,  while  this  consideration  helps  to 
eliminate  the  element  of  fraud,  it  does  not 
lessen  the  injurious  effect  of  the  partial  al- 
lotment.   I  do  not  find  anv  fraud  to  be  es- 
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tablished,  and  it  is  not  necessary  to  allege 
it  in  order  to  get  relief.  The  costs  have  been 
but  little — if  at  all — increased  in  this  regard, 
«o  that  costs  of  the  action  may  be  awarded  to 
the  plaintiffs:  excluding  any  costs  arising 
from  the  charge  of  fraud.  The  judgment 
should  be  so  framed  as  to  restrain  voting 
upon  the  increased  capital  shares,  and  de- 
claring that  the  allotment  to  tlie  fire  direc- 
tors and  their  appointees  was  in  excess  of  the 
powers  of  the  directors.  If  necessary,  the  al- 
lotment maT  be  vacated  so  that  the  whole 


increased  issue  may  be  laid  open  to  be  prop- 
erly disposed  of,  having  regard  to  the  inter- 
ests of  all  the  shareholders.  It  has  not  been 
necessary  to  consider  the  doctrine  of  'inherent 
right'  which  is  discussed  and  upheld  in  the 
American  cases,  but  I  am  inclined  to  think 
that  the  same  conclusion  as  has  been  arrived 
at  in  this  case  would  have  held  good,  even 
if  no  element  of  the  plus-one-third  minority 
had  entered  into  consideration,  on  the  genf^ral 
principle  and  guide,  in  dealing  with  the  dis- 
tribution of  new  stock  and  the  claims  of  ex- 
isting shareholders,  that  'quality  is  equity.' 
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Statutes   —    I«ecifllatiTe    Deftaitiona    — 
EfPeet. 

A  legislative  body  may  within  limits  de- 
fine the  objects  affected  or  designed  to  be  by 
its  own  enactments,  and  the  supreme  court 
is  ordinarily  bound,  in  construing  its  acts  or 
ordinances,  to  follow  its  own  definitions. 

[See  Ann.  Cas.  1914B  186.] 

Words    and    Pliraaes    —    Meaaii&s    of 
•*Tent.*» 

An  ordinance  of  the  city  of  St.  Louis  de- 
fined a  "building"  as  any  structure  for  the 
support,  shelter,  or  inclosure  of  persons,  and 
defined  buildings  of  the  fourth  class  as  any 
building  not  of  the  first  three  classes,  and 
provided  that  no  fourth-class  building  should 
be  built  within  the  fire  limits.  Defendant 
constructed  a  moving  picture  theater,  ninety- 
seven  feet  long,  fifty-eight  feet  wide,  with  a 
height  along  the  center  of  thirty  feet,  using 
telegraph  poles  joined  by  a  wire  cable  and 
guy  <\ibles  to  support  and  attach  a  canvas 
covering  and  at  the  rear  built  a  stage  of 
wood,  with  wings  composed  partly  of  wood 
and  partly  of  canvas,  made  a  floor  of  boards 
nailed  to  cross-pieces  »•  :uk  in  the  grotind, 
equipped  the  stage  and  the  whole  structtire 
with  electric  lights,  the  front  with  doors  of 
wood  and  glass,  and  a  ticket  booth  of  wood, 
and  furnished  it  with  stoves  for  heating  and 
with  benches  to  seat  640  persons,  which,  if 
a  building,  was  a  building  of  the  fourth 
class.  Rev.  St,  1909,  §  8057,  declares  that 
words  in  statutes  are  to  be  regarded  as  used 
in  their  plain,  usnal,  and  everyday  meaning. 
It  is  held  that  the  structure  was  not  a  **tent,** 
defined  as  a  pavilion  or  portable  lodge  con- 
sisting of  canvas,  etc.,  supported  and  sus- 
tained by  poles  used  for  sheltering  persons 
from  the  weather,  espeeially  soldiers  in  campy 
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in  that  it  lacked  the  element  of  portability 
and  was  constructed  of  other  materials  than 
those  ordinarily  used  in  tents,  but  was  a 
"building^'  within  the  intent  of  the  ordinance. 
[See  note  at  end  of  this  ease.] 

Validity  of  Ordinance). 

Such  ordinance  was  referable  to  the  police 
power,  and  was  not  invalid  on  the  ground  of 
its  unreasonableness. 

JSrror  to  St.  Louis  Court  of  Criminal  Cor- 
rection:   CuuiK,  Judge. 

Proceeding  against  Micha^  Nash  for  yio- 
lation  of  ordinance  of  City  of  St.  Louis. 
Judgment  for  defendant.  City  brings  error. 
I  he   facta  are  stated  in  the  opinion.     Rb- 


WUliam  E,  Baird  and  Truman  P.  Young 
for  plaintiff  in  error. 

Taylor  It.  Young  and  Edward  W,  Forisiel 
for  defendant  in  error. 

[524]  Fakis,  p.  J. — This  is  a  case  growing 
out  of  the  prosecution  of  defendant  in  error 
for  an  alleged  violation  of  an  ordinance  of  the 
city  of  St.  Louis.  Being  cast  in  the  police 
court  and  likewise  in  the  Court  of  Criminal 
Correction  to  which  it  appealed,  the  city 
[525]  brings  the  case  here  by  writ  of  error. 
Since,  throughout,  no  change  has  occurred 
in  the  parties,  we  will  for  charity's  sake 
refer  to  them  as  the  plaintiff  and  the  defend- 
ant, respectively. 

The  section  of  the  city  ordinances  which 
the  complaint  alleges  that  defendant  vio- 
lated, reads  thus: 

"See.  341.  Ko  fourth-class  buildings  shall 
hereafter  be  built  within  the  district  known 
as  the  fire  limits,  as  hereafter  defined,  except 
such  buildings  as  are  provided  for  in  sections 
342  and  343  of  this  article."  (Here  follows 
a  description  of  the  fire  limits. ) 

When  the  case  reached  the  Court  of  Crimi- 
nal Correction  a  motion  to  quash  the  com- 
plaint was  filed  by  defendant,  but  action 
thereon  was  deferred  by  the  learned  judge 
nisi  till  he  had  heard  the  case  on  the  merits. 
Thereupon  the  case  was  presented  below  upon 
agreed  facts,  which  the  court  heard  and  there- 
after entered  an  order  quashing  the  com- 
plaint. Therefore,  though  we  follow  the  lan- 
guage of  the  court  nisi  in  stating  that  the 
motion  to  quash  was  sustained,  it  is  plain 
that  the  case  was  actually  heard  and  decided 
on  the  merits. 

The  agreed  facts  are  lengthy;  but  since  in 
the  view  we  take  of  the  controversy,  alone, 
the  method  of  the  construction  and  physical 
nature  of  the  structure  erected  and  used  by 
defendant  is  important,  we  will  not  burden 
the  statement  of  the  case'  with  more  of  the 
facts  than  will  but  sufHce  to  illuminate  this 
single    point.      Specifically,    defendant    was 


prosecuted  for  erecting  and  using  as  a  mov- 
ing-picture theatre,  a  certain  structure  which 
plaintiff  contends  violated  the  provisions  of 
the  section  of  the  city  ordinances  which  we 
quote  aboTC.  The  erection  and  use  of  the 
structure  within  the  fire-limits  were  admit- 
ted. It  is  therefore  manifest  that  the  whole 
case  turns  on  the  nature  of  the  structure 
BO  erected  by  defendant.  The  agreed  facts 
[526]  thus  describe  the  materials  of  which 
it  was  constructed,  the  manner  of  construc- 
tion thereof  and  the  purposes  for  which  it 
was  used,' viz.: 

"Said  shelter  or  structure  is  ninety-seven 
feet  in  length  and  fifty-eight  feet  in  width, 
and  has  a  height  along  the  center  of  thirty 
feet,  and  a  height  along  the  sides,  between 
the  ground  and  the  eaves,  of  eight  feet.  It 
is  supported  by  two  telegraph  poles  fourteen 
inches  in  diameter  firmly  set  in  the  ground, 
one  at  the  front  end,  facing  Jefferson  Ave- 
nue, on  the  inside,  about  ten  feet  west  of  the 
entrance,  and  in  the  center  thereof.  The 
other  on  the  outside  and  west  of  the  west 
end  thereof.  Said  telegraph  poles  are  thirty- 
five  feet  high,  and  between  them  is  stretched 
a  wire  cable  an  inch  and  a  lialf  or  two  inches 
in  diameter.  To  said  cable  are  attached 
ropes  which  extend  down  to  the  top  of  the 
canvas  cover  and  support  the  same.  Also  at 
intervals  of  eight  feet,  ropes  extend  down 
from  the  center  of  the  top  of  the  cover  of  said 
shelter  or  structure  to  the  sides  and  bottom 
thereof,  and  most  of  them  are  connected  with 
wooden  posts  securely  driven  in  the  ground 
and  which  are  located  about  ten  feet  outside 
of  the  canvas  cover,  which  keeps  the  cover- 
ing taut.  There  are  thirty  of  said  poles  upon 
each  side  of  said  shelter  or  structure,  one- 
half  of  which  are  eight  feet  in  height  and  the 
remainder  twelve  feet  in  height.  Said  poles 
are  about  three  and  one-half  inches  in  dia- 
meter, and  in  the  center  of  the  top  thereof 
is  an  iron  peg  securely  driven  therein,  about 
one-half  inch  in  diameter  and  eight  inches  in 
length  and  >¥hich  projects  above  the  top  of 
the  said  pole  about  five  inches.  The  canvas 
covering  is  composed  of  12-ounce  Army  Duck 
Canvas.  At  the  front  end  of  said  shelter  or 
structure  two  wire  cables  or  guy  cables  ex- 
tend from  the  top  of  the  front  telegraph  pole, 
one  to  the  northeast  corner  of  the  lot  upon 
which  said  shelter  stands,  and  the  other  to  the 
southeast  corner.  Said  cables  are  attached 
to  [527]  posts  firmly  embiedded  in  the  ground 
fifteen  feet  outside  of  said  shelter.  At  the 
rear  end  of  said  structure  or  shelter  are  three 
guy  cables  which  extend  from  the  top  of  the 
telegraph  pole  at  the  rear  of  said  structure 
to  posts  firmly  embedded  in  the  ground,  one 
of  them  at  the  northwest  corner  of  the  lot 
upon  which  said  shelter  or  structure  is  lo- 
cated, another  at  the  southwest  corner  and 
another  at  the  west  and  near  the  center  of 
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the  west  end  of  said  lot.    The  front  and  rear 
ends  of  said  shelter  or  structure  are  sup- 
ported by  two  poles,  eighteen  feet  high,  at 
each  end  thereof,  which  support  the  canvas 
cover  at  a  point  fifteen  feet  from  the  top  of 
the  cover  on  each  side  and  at  the  end  thereof. 
At  the  rear  end  of  said  shelter  or  structure 
is  located  a  stage  or  platform,  built  of  wood, 
upon  each  side  of  which  ftre  wings  or  dressing 
rooms  composed  partly  of  wood  and  partly 
of  canvass.    Inside  of  said  structure  or  shel- 
ter are  rows  or  tiers  of  seats  in  bench  form. 
Between  said  rows  of  seats  there  is  one  aisle 
down  the  center  six  feet  wide,  and  on  each 
side  of  said  shelter  or  structure  there  is  also 
an  aisle  eight  feet  wide.    There  are  sixty-four 
benches,  each  of  which  will  seat  ten  people, 
so  that  said  shelter  or  structure  has  a  seating 
capacity  of  six  hundred  and  forty  persons. 
The  said  shelter  or  structure  is  equipped  with 
electric  lights  set  in  iron  conduit  for  lighting 
in  the  evening,  and  the  stage  or  platform  is 
also  equipped  with  electric  footlights  set  in 
conduit.     Said  shelter  or  structure  is  con- 
structed in  such  a  way  that  the  sides  can  be 
raised  up  in  the  summer  time  and  lowered  in 
the  winter  time,  and  in  the  winter  time  the 
said  sides  are  lowered,  and  at  all  places,  ex- 
cept exits,  when  tlie  sides  are  lowered,  are 
banked  along  the  outside  with  earth  sufficient 
to  shut  out  drafts.    Said  shelter  or  structure 
is  equipped  witli   four  so-called  cannon,  or 
heavy    cylindrical,    stoves    for   heating,    one 
stove  being  placed  in  each  corner  thereof,  and 
the  stovepipe  goes  out  [528]  through  a  hole 
in  the  side,  which  is  fortified  with  asbestos 
and  tin,  and  projects  ten  feet  outside  of  the 
canvas   cover.     The   floor  of   said  structure 
or  .«<!iclter  is  of  earth  and  cinders,  except  that 
in  front  of  each  seat  tliere  is  a  board  plank 
eight  inches  wide  upon  which  the  audience 
rest  their  feet.     And  in  each  aisle  tliere  is" 
a  board   walk  eight  feet  wide  composed  of 
one  by  two  boards  laid  flat  on  the  ground 
and  nailed  to  cross  pieces  sunk  in  the  ground. 
And  between  the  ticket  office  and  the  east 
side   of  said   shelter  or   structure   are  also 
similar   boards    laid    in    like   manner.     The 
seats    are    built   of    wood,    in    the    form   of 
benches.     Along  the  street  line  or  entrance 
to  the  lot  upon  which  said  shelter  or  struc- 
ture stands  is  a  series  of  door  panels,  com- 
posed of  wood  and  glass,  and  consisting  of 
eight  such  door  panels.     Six  of  said  panels 
swing  on  hinges,  and  may  be  opened  for  the 
admission  or  exit  of  persons.     Immediately 
inside  of  said  outside  entrance  is  an  open 
space  of  ten  feet  where  there  exist  two  brick 
columns  with   wood  jambs  upon  which  two 
swinging  doors  are  hung,  composed  of  wood 
with  glass  windows,  about  seven  feet  in  width 
and  eight  feet  high.     Between  the  two  en- 
trances there  is  a  booth  made  of  wood  seven 
feet  high  and  in  the  shape  of  a  half  moon. 


and  ia  located  outside  of  the  shelter  or  struc- 
ture. After  passing  through  said  inside  ea- 
tranoe  doors  the  audience  are  admitted  into 
a  small  corridor  or  chamber,  with  a  canvas 
cover,  with  canvas  sides,  which  leads  through 
a  canvas  curtain  directly  into  the  main  audi- 
torium. In  the  summer  time  these  doors  and 
the  corridor  are  done  away  with,  and  the 
audience  simply  pass  from  the  ticket  office 
into  the  main  auditorium.  There  they  are 
seated  for  the  purpose  of  witnessing  ^Jiibi- 
tions  of  moving  pictures,  etc.  One  exhibition 
is  held  every  evening,  and  further,  there  is 
an  exhibition  every  Sunday  afternoon.  Such, 
in  general,  is  the  description  of  the  structure 
or  shelter  in  question." 

[529]  It  i&  clear  that  if  the  erection  and 
use  of  the  structure  above-described  violate 
the  provisions  of  section  341  of  the  ordi- 
nances, the  court  mai  erred;  if  it  does  not, 
he  was  right.    Let  ub  look  to  this  point. 

I.  Confining  the  case  to  yet  narrower  lim- 
its, it  is  obvious  that  the  question  turns  on 
whether  the  described  structure  is  or  is  not 
a  ''building"  within  the  purview  of  the  sec- 
tion of  the  fire  limits  ordinance  set  forth, 
supra,  and  which  plaintiff  alleges  defendant 
violated.  If  it  is  a  building  it  is  conceded 
to  be  such  a  one  as  is  by  the  city  ordinances 
designated,  "of  the  fourth-dass,"  the  erec- 
tion of  which,  at  the  place  where  defendant 
built  and  maintained  the  structure  in  con- 
troversy, is  absolutely  forbidden  by  said  sec- 
tion 341.  Plaintiff  urges  that  the  structure 
is  a'  building;  defendant  just  as  strenuously 
contends  that  it  is  a  tent.  This,  in  a  nut- 
shell, is  the  concrete  point  confronting  us. 

Tlie  city  ordinances  define  buildings  of  the 
several  classes  thus: 

"'Building  of  the  First  Class'  shall  be 
taken  to  mean  a  building  of  fire-proof  con- 
struction throughout,  the  structural  parts  of 
wliieh  are  wholly  of  brick,  stone,  or  tile,  con- 
crete, iron  or  steel,  or  other  equally  sub- 
stantial and  incombustible  materials.  'Build- 
ing of  the  Second  Class'  shall  be  taken  to 
mean  a  building  of  mill  or  slow  oombustion 
construction,  wherein  all  floors  and  roofs  an; 
constructed  of  heavy  dressed  timber,  exposed 
beams,  girdefs  and  planking  and  supported 
upon  masonry  walls,  or  on  wooden  or  fire- 
proofed  iron  or  steel  columns.  'Building  of 
the  Third  Class'  shall  be  taken  to  mean  anv 
building  not  of  the  first  or  second  class,  the 
external  and  party  or  division  walls  of  which 
are  wholly  of  brick,  stone  or  other  squally 
substantial  and  incombustible  materials. 
'Building  of  the  Fourth  Class'  shall  be  taken 
to  mean  [630]  any  building  not  of  the  first, 
second  or  third  classes."  [Sec.  336,  R.  C.  St. 
Louis.] 

There  is  but  little  doubt  we  opine  that 
within  limits  not  necessary  here  to  discuss 
(since   obviously    the    boundaries    are    wide 
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enough  to  include  the  facts  here),  a  legisla- 
txve  body  may  define  the  objects  affected  or 
designed  so  to  be  by  its  own  enactments, 
and  that  we  are  bound  ordinarily  in  con- 
struing its  acta  or  ordinances  to  follow  its 
own  definitions.  [State  ▼.  Allison,  155  Mo. 
325,  56  S.  W.  467.]  Therefore  we  note  that 
a  "building"  is  thus  defined  by  the  ordi- 
nances of  plaintiff  city: 

"  'Building*  shall  be  taken  to  mean  any 
structure  for  the  support,  shelter,  or  enclo- 
sure of  persons,  animals  or  chattels;  and 
when  separated  by  division  walls  without 
openings,  then  each  portion  of  such  building 
shall. be  deemed  a  separate  building."  [Sec. 
336,  R.  G.  St.  Louis.] 

So  again  narrowing  the  limits  of  the  ques- 
tion and  the  scope  of  the  instant  inquiry,  we 
need  only  to  ascertain  whether  the  structure 
in  question  was  a  building  within  the  purview 
of  the  above  definition. 

Defendant  strenuously  insists  that  the 
structure  in  controversy  is  a  tent,  and  that 
a  tent  is  not  a  building.  Quod  erat  demon- 
strandufn.  We  nlay  question  this  position 
from  two  angles:  (a)  Can  it  be  maintained 
upon  the  facts,  and  (b)  if  it  can  be  so  main- 
tained will  the  legislative  definition  never- 
theless include  it  and  make  of  it  a  building 
when,  absent  the  definition,  it  was  before  but 
a  tent? 

The  lexicons,  under  the  statutory  admoni- 
tion that  words  found  in  statutes  are  to  be 
regarded  ordinarily  as  being  used  in  their 
plain,  usual  and  everyday  meaning  (Sec. 
8057,  R.  8.  1909),  define  the  word  "tent" 
thus:  "A  pavilion,  or  portable  lodge  con- 
sisting of  skins,  canvas  or  some  strong  cloth 
stretched  and  sustained  by  poles,  used  for 
sheltering  [531]  persons  from  the  weather, 
(specially  soldiers  in  camp."  [Webster's  Int. 
Die] 

The  above  definition  of  the  lexicographers 
is  in  line  with  that  of  the  courts,  as  witness 
the  Texas  Court  of  Criminal  Appeals  which 
defines  a  tent  thus:  "A  'tent,'  in  the  ordi- 
nary acceptation  of  the  word,  is  a  pavilion, 
portable  lodge,  or  canvas  house,  inclosed  with 
walls  of  cloth  and  covered  with  the  same 
material."  [Killman  v.  State,  2  Tex.  App. 
222,  28  Am.  Rep.  432.]  Likewise  pertinent 
to  the  question  whether  a  tent  is  a  house, 
and  therefore  a  building,  the  curious  may 
consult  the  cases  of  No  well  v.  Boston  Aca- 
d:my,  130  Mass.  209;  Blakemore  v.  Stanley, 
159  Mass.  6,  33  N.  E.  689;  Favro  v.  State, 
39  Tex.  Crim.  452,  46  S.  W.  932,  73  Am. 
St.  Rep.  950;  Williams  v.  State,  105  Ga.  814, 
32  S.  E.  129,  70. Am.  St.  Rep.  82;  State  v. 
Poole,  65  Kan.  713.  70  Pac.  637;  People  ▼. 
Stickman,  34  Cal.  242. 

Analyzing  the  facts  of  construction  in  the 
light  of  the  definitions,  supra,  but  leaving 
out  of  view  the  dimensions  of  this  structure. 
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which  are  ninety-seven  by  fifty-eight  by 
thirty  feet,  we  observe  that  it  seems  to  lack 
portability,  in  that  it  is  supported  by  tele- 
graph poles  fourteen  inches  in  diameter  '*set 
firmly  in  the  ground."  These  telegraph  poles 
are  bound  together  by  a  two-inch  wire  cable, 
which  serves  as,  and  in  lieu  of,  a  ridge-pole. 
From  these  telegraph  poles  other  wire  cables, 
five  in  all,  called  guy-cables,  run  down  to  an 
attachment  to  other  posts  "firmly^  embedded 
in  the  ground."  Likewise  a  departure  touch- 
ing the  sort  of  materials  used  in  constructioi 
is  noted.  For  at  the  rear  of  the  structure 
there  is  "a  stage  built  of  wood,  ttpon  each 
tide  of  which  are  wings  or  dressimg  rooms 
composed  partly  of  wood  and  partly  of  can- 
vas." This  stage  and  the  whole  structure 
for  that  matter,  is  equipped  with  electric 
lights,  and  at  the  front  of  the  stage  there 
are  footlights  set  in  a  conduit.  Practically 
the  whole  of  the  fioor,  in  fact  all  space,  ex- 
cept that  on  which  the  seats  sit^  is  covered 
[532]  with  boards.  Such  fioor  is  constructed 
for  the  most  part  of  one  by  two  boards  laid 
fiat  and  nailed  to  eross-piecea  sunk  in  the 
ground.  The  front  of  the  structure  which 
abuts  on  the  street,  is  made  of  eight  door 
panels,  which  swing  on  hinges  and  which 
are  made  of  wood  and  glass.  Just  inside  of 
the  outside  entrance  there  are  two  brick 
columns  with  jambs  of  wood,  to  which  are 
hung  doors  of  wood  and  glass,  seven  feet 
wide  and  eight  feet  high.  Between  the  row 
of  eight  wood  panels  and  the  row  made  up 
of  the  brick  columns  and  swinging  doors 
there  is  a  orescent  shaped  booth  made  of 
wood,  which  apparently  serves  as  a  place  for 
selling  tickets.  But  this  should  suiBce  for 
an  iteration  of  points  of  dissimilarity  be- 
tween this  structure  and  a  tent.  The  others 
may  be  picked  out  of  the  description  which 
we  print  in  our  statement.  It  will  be  seen 
that  the  element  of  portability  is  sadly  lack- 
ing, and  that  other  materials,  to  wit,  wood 
and  glass  and  brick,  have  been  added  to  the 
skin  and  canvas-covering  of  the  genus  tent, 
connoted  by  the  definitions  of  the  cases  and 
of  the  lexicographers.  Clearly  this  structure 
cannot  be  made  a  tent  merely  by  calling  it  a 
tent,  even  though  touching  a  matter  to  an 
extent  analogous,  one  Squeers  of  Dotheboys 
Hall  sapiently  observed  that  "there  is  no  law 
to  prevent  a  man  from  calling  his  house  a 
hall  if  he  wants  to  do  so."  [Nicholas  Nick- 
leby,  reported  by  Charles  Dickens.] 

So,  examined  by  the  touchstone  of  simi- 
larity of  earmarks,  we  must  conclude  that 
the  structure  in  controversy  is  not  a  tent,  as 
the  latter  word  is  generally  understood.  In 
passing  we  may  say  that  the  word  "tent"  as 
used  in  our  statutes,  numerously  cited  to  us 
by  defendant,  means  "tent"  as  the  word  is 
ordinarily  understood,  and  therefore  the 
language  of  those  statutes  is  in  no  way  per- 
tinent to  contradict  what  we  say  above 
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[533]  II.  We  turn  to  the  definition  then  to 
determine  if  we  can,  whether  within  the  pur- 
view of  the  ordinances  of  the  plaintifiF  city,  it 
ifl  a  building.  We  need  consider  only  the  first 
part  of  the  definition,  to  wit:  " 'Building' 
shall  be  taken  to  mean  any  structure  for  the 
support^  shelter,  or  enclosure  of  persons,  ani- 
mals, or  chattels,"  and  leave  off  the  last, 
to  wit:  "and  when  separated  by  division 
walls  without  openings,  then  each  portion  of 
such  building  shall  be  deemed  a  separate 
building;"  for  obviously  if  we  conclude  that 
it  is  a  building  we  are  not  called  on  to  pro^ 
ceed  further  and  rule  that  it  is  two  build- 
ings, even  though  the  facts  that  there  is  a 
wooden  stage  at  one  end  and  a  wood  and 
glass  ticket  office  and  entrance  at  the  other, 
seem  pertinent  to  this  view. 

Looking  at  the  legislative  definition  and 
measuring  the  structure  here  thereby,  there 
is  no  escape  from  the  conclusion  that  it  is 
a  building  within  the  purpose  and  intent  of 
the  fire-limits  ordinance,  and  so  we  rule. 

III.  Neither  do  we  think  that  the  ordinance 
is  void  for  that  it  is  unreasonable.  Defend- 
ant urges  this,  saying,  if  we  understand  his 
contentions,  which  are  somewhat  vague,  that 
should  we  hold  that  the  ordinance  includes  a 
structure  of  the  sort  here  in  question,  then 
such  a  construction  renders  the  ordinance 
void  because  it  is  unreasonable  and  unduly 
burdensome.  Such  ordinances  are  referable 
to  the  police  power,  through  an  invocation 
of  which  alone  are  they  sustainable.  We  are 
not  advised  wherein  the  alleged  unreasonable- 
ness lies;  neither  do  the  cases  cited  by  de- 
fendant throw  any  light  upon  the  point. 
Speaking  generally  we  may  say  that  if  such 
structures  as  that  here  under  discussion  are 
not  to  be  regulated  and  their  erection  either 
forbidden,  or  at  least  controlled,  by  ordi- 
nance, there  seems  to  be  nothing  in  this  case 
at  least  which  would  prevent  the  construction 
of  inflammable  and  [534]  unsightly  conglom- 
erate sheds  of  the  same  sort  anywhere  and 
everywhere  in  the  city,  and  the  carrying  on 
therein  of  permanent  businesses  of  whatever 
sort  indefinitely.  Such  a  condition  is  un- 
thinkable. We  need  not  take  up  space  con- 
sidering this  phase  of  the  case,  but  disallow 
it  out  of  hand. 

Let  the  case  be  reversed  and  remanded, 
with  directions  to  the  court  nisi  to  overrule 
the  motion  to  quash  the  complaint  and  •  to 
retry  the  x:ase  in  such  wise  as  is  not  incon- 
sistent with  the  views  herein  expressed.  All 
concur.  • 


(<• 


NOTE. 

Lesal  Meaning  of  ^'Tent.'* 

The  reported  ease  seemingly  decides  that 
It  is  the  element  of  portability  and  the  na- 


ture of  the  materials,  which  will  determine 
the  legal  meaning  of  a  '^tent,"  and  that  since 
the  first  element  was  lacking  in  the  structure 
under  consideration  and  the  materials  were 
other  than  those  ordinarily,  used  in  the  con< 
struction  of  tents  it  was  therefore  a  building 
within  the  meaning  of  a  statute  relating  to 
municipal  fire  limits. 

In  Callahan  v.  State,  41  Tex.  43,  it  waa 
held  that  theft  from  a  tent  was  not  within 
a  statute  relating  to  the  theft  of  property 
"from  a  house."  The  structure  under  con- 
sideration "consisted  of  two  forks  driven  in 
the  ground  with  a  ridge  pole  across  which 
was  stretched  a  piece  of  ducking;  this  was 
closed  at  one  end  by  another  piece  of  cloth 
hung  up  and  was  open  at  the  other  end." 
The  court  said:  "Such  a  structure  as  that 
described  by  the  witness  would  in  common 
language  be  called,  as  it  was  called  by  the 
witnesses,  a  tent;  never  a  house.  It  is  not 
necessary  in  this  case  to  make  the  effort  to 
determine  the  exact  point  when  a  structure, 
from  its  construction  and  uses,  would  cease 
to  be  a  tent,  and  would  be  taken  and  under- 
stood to  be  a  house,  according  to  the  usual 
acceptation  in  common  language  of  the  word 
'house;'  for,  as  described  by  the  witness,  it 
comes  so  nearly  not  being  even  a  tent,  as 
that  term  is  understood  in  common  language, 
that  it  cannot  be  other  than  a  tent.  How- 
ever difficult  it  might  be  to  define  in  words 
the  exact  difference  in  some  possible  cases 
between  a  house  and  a  tent,  it  can  readilv 
be  conceived  that  there  are  houses  that  can- 
not be  called,  taken,  or  understood  to  be 
tents,  and  tents  that  cannot  be  called,  taken, 
or  understood  to  be  houses;  and  this  is  one 
of  them." 

But  in  Killman  v.  State,  2  Tex.  App.  222, 
28  Ath.  Rep.  432,  a  prosecution  for  keeping 
a  disorderly  "house,"  it  was  held  to  be  proper 
to  refuse  the  following  instructions:  "1st. 
A  house  is  any  building,  edifice,  or  structure 
inclosed  with  walls,  and  covered,  whatever 
may  be  the  materials  used  for  building.  A 
tent  does  not  come  within  the  meaning  of 
house.  2d.  If,  therefore,  from  the  evidence 
in  this  case  the  jury  find  that  the  place 
which  the  defendant  is  charged  with  keeping 
a  disorderly  house  was  not  a  house  as  de- 
fined above,  but  a  tent,  they  will  acquit  the 
defendant."  The  court  said :  "A  tent,  in  the 
ordinary  acceptation  of  the  word,  is  a  pavil- 
ion, portable  lodge,  or  canvas  house,  inclosed 
with  walls  of  cloth  and  covered  with  the  same 
material.  One  of  the  definitions  of  a  house, 
given  by  Webster  in  his  invaluable  dictionary, 
is  that  it  is  *a  place  where  guests  are  received 
and  entertained  for  compensation.'  The  de- 
scription given  by  the  witnesses  of  the  struc- 
ture in  which  defendant  is  charged  with  keep- 
ing a  disorderly  house  is  that  'it  is  a  large 
tent  of  canvas,  supported  b^i  poles  let  into 
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the  ground;  the  walls  and  roof  are  of  canvas, 
the  floor  is  of  plank.'  The  defendant  kept 
the  place,  had  a  bar  there,  received  the  money 
oTer  the  counter,  and  all  the  women  who 
resorted  there  were  prostitutes  or  whores. 
.  .  .  The  decision  in  [the]  case  [of  Calla- 
han T.  State]  was  mainly  made  to  depend 
upon  the  particular  facts  and  circumstances 
of  that  particular  case;  that  the  structure 
therein  described,  from  which  the  property 
was  stolen,  could  in  no  manner  be  considered 
a  house.  The  language  quoted,  however,  does 
in  our  opinion  equally  as  well  convey  the 
idea  that  there  are  tents  which  can  be  called, 
taken,  and  understood  to  be  houses,  and  the 
tent  described  in  this  case  we  think  is,  if 
there  ever  was  such  an  one,  just  one  of  those 
tents.  .  .  .  We  can  well  imagine  why  such 
a  building  as  that  described  in  Callahan  v. 
State  would  not  be  considered  such  a  house 
as  would  support  a  charge  of  theft  from  a 
housie.  The  prominent  controlling  idea  con- 
nected with  that  offense  was  that  everything 
contained  in  the  building  was,  and  should 
be.  protected  securely  and  sacredly  by  the 
walls  inclosing  it;  which  idea  could  not  at- 
tach to  a  structure  which,  in  the  language  of 
the  court,  'came  so  near  not  even  being  a 
tent  .     .     that  it  could  not  be   other 

than  a  tent.'  The  controlling  idea  in  the 
offense  under  consideration  is  that  the  struc- 
ture is  a  place  Hcept  for  the  purpose  of  public 
prostitution,  or  as  a  common  resort  for  pros- 
titutes and  vagabonds.'  To  hold  that  such 
a  house  could  not  be  kept  in  a  tent,  and  espe- 
ciallv  in  such  a  tent  as  that  described  in  the 
evidence  in  this  case,  would  be  in  effect  to 
close  up  all  bawdy  and  disorderly  houses, 
simply  because  they  were  made  of  wood, 
brick,  or  stone,  and  to  give  free  and  unre- 
strained license  to  all  those  who  desire  to 
carry  on  the  illegal  business  in  pavilions  of 
the  richest  material,  or  tents  of  ordinary 
canvas  or  cloth,  no  matter  how  large  and 
commodious,  or  how  many  and  richly-fur- 
nished rooms  or  compartments  they  might 
contain.  Such  structures  are  more  apt  to 
become  disorderly  nuisances  than  houses  of 
brick  or  stone,  owing  to  the  facility  with 
which  noises  made  within  could  be  heard 
from  without.  .  .  .  Taking  the  whole  in- 
struction together,  as  asked,  we  do  not  think 
the  court  erred  in  refusing  to  give  it." 

A  tent  was  held  to  be  a  "private  residence" 
in  Hooper  v.  State  (Tex.)  305  S.  W.  816, 
wherein  the^'court  reversed  a  judgment  con- 
victing one  for  gaming  in  violation  of  a  stat- 
ute prohibiting  gaming  in  a  place  other  than 
a  private  residence.  And  see  Hipp  v.  State, 
45  Tex.  Crim.  200,  76  S.  W.  28,  62  L.R.A.  973. 

In  Blakemore  v.  Stanley,  159  Mass.  6,  33 
N.  E.  689,  the  erection  of  a  tent  was  held 
to  be  in  violation  of  the  terms  of  A  deed 
which  restricted  the  grantee  from  erecting  a 


"budding"  to  cost  not  less  than  a  specified 
sum,  far  in  excess  of  the  cost  of  the  tent. 
See  also  Favro  v.  State,  39  Tex.  Crim.  452, 
46  S.  VV.  932,  73  Am.  St.  Rep.  950,  wherein 
it  was  held  tliat  a  wagon  sheet  stretched  over 
forked  poles,  which  poles  were  nailed  to 
planks,  and  the  planks  in  turn  nailed  to 
stakes  driven  in  the  ground,  the  structure 
being  used  as  a  residence,  was  a  house,  within 
a  burglary  statute  defining  a  house,  as  any 
building  or  structure  erected  for  public  or 
private  use,  of  whatever  material  constructed. 
In  Tatum  v.  State,  156  Ala.  144,  47  So. 
339,  the  defendant  was  convicted  on  an  affi- 
davit charging  him  with  betting  "at  a  game 
played  with  cards  or  dice,  in  a  public  house, 
highway  or  some  other  public  place,  or  an 
outhouse  where  people  resort,"  in  violation  oi 
a  statute  against  gaming.  The  evidence  tend- 
ed to  show  that  the  playing  took  place  in  a 
tent  where  any  and  all  persons  could  come  in 
and  did  come  in  without  invitation  or  knock- 
ing at  any  time  of  the  day  or  night,  thus 
making  it  a  "public  place"  within  the  mean- 
ing of  the  statute  against  gaming.  In  Davys 
V.  Douglas,  4  H.  &  N.  (Eng.)  180,  28  L.  J. 
M.  C.  103,  7  W.  R.  327,  wherein  it  was  held 
that  a  booth  theater  which  was  of  a  portable 
nature,  carried  by  a  company  of  strolling 
players  from  place  to  place,  and  which  was 
constructed  of  canvas  and  wood,  was  not  a 
'*liouse  or  other  place  of  public  resort  for  the 
public  performance  of  stage  plays"  within  a 
statute.  To  the  same  effect  see  Fredericks 
V.  Howie,  1  H.  &  C.  (Eng.)  381.  See  also 
Fredericks  v.  Payne,  1  H.  &  C.  (Eng.)  584, 
32  L.  J.  M.  C.  14,  8  Jur.  N.  S.  1109,  7  L.  T. 
N.  S.  329,  11  VV.  R^  36. 
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4:9  Olcla,  526;  153  Pac.  820, 


Mnnicipal   Corporations   —   Charter  — 
Effect  as  Superseding  State  Laws. 

The  provisions  of  the  charter  of  the  city 
of  Tulsa,  adopted  under  the  authority  of  sec- 
tion 3a,  art.  18,  of  the  constitution  (section 
329,  Williams'  Ann.  Const.),  and  section  539, 
Rev.  Laws  1910,  supersede  all  laws  of  this 
state  in  conflict  with  such  charter  provisions, 
in  so  far  as  such  laws  relate  to  merely  mu- 
nicipal matters. 
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Same. 

Such  charter  provisions  do  not  supersede 
the  general  laws  of  the  state  of  general  con- 
cern, in  which  the  state  has  a  sovereign  in- 
terest, and  where  the  provisions  of  said  char- 
ter conflict  with  the  general  laws  of  the  state 
of  this  character,  such  laws  will  prevail. 

Relation    of   State    to   Mnnioipality    » 
Enforcement  of  I#awa. 

The  state  has  a  sovereign  interest  in  the 
enforcement  of  its  general  laws  against  the 
traffic  in  intoxicating  liquors,  against  gam- 
bling and  prostitution,  within  the  territorial 
limits  of  the  city  of  Tulsa. 

Mnnicipal  Officers  »  RemoTal  »  Fail- 
ure to  Enforce  lia'vrs. 

The  state  may  impose  upon  the  local  offi- 
cers of  the  city  of  Tulsa  specific  duties  in  the 
matter  of  the  enforcement  of  the  laws  of  the 
state  having  force  and  effect  within  the  city, 
and  may  provide  penalties  for  failure  to  dis- 
charge such  duties,  and  in  respect  to  the 
duties  so  imposed  the  municipality  and  its 
officers  are  the  agents  of  the  state,  and  sub- 
ject to  its  command  and  control  at  all  times, 
and  may  be  removed  for  a  failure  to  enforce 
such  laws. 

[See  note  at  end  of  this  case.] 

Procedure     for     Removal     —     Cbarter 
Remedy  Not  EzclusiTC. 

The  provisions,  in  the  charter  of  the  city 
of  Tulsa  for  the  removal  of  the  chief  of  police 
of  such  city  are  not  exclusive,  but  such. au- 
thority is  cumulative  to  and  concurrent  with 
th€T  jurisdiction  vested  in  the  district  court 
by  the  general  laws  of  the  state. 

Statutes  —  Requisites  »  Certainty. 

The  provisions  of  chapter  39,  as  amended 
by  chapters  26  and  133,  Session  Laws  1913, 
are  not  void  for  uncertainty  in  respect  to  the 
duties  therein  imposed  upon  police  officers. 

Public  Officers  »  Wl&o  Are  State  Of- 
ficers —  Officer  of  Municipality* 

The  general  rule,  in  the  absence  of  special 
constitutional  provision,  is  that  all  officers 
whose  duties  pertain  to  the  exercise  of  the 
police  power  of  the  state  are  in  that  sense 
state  officers,  and  under  the  control  of  the 
legislature,  even  though  they  may  be  officers 
of  a  municipality  and  charged  with  the  en- 
forcement of  the  local  police  regulations  of 
such  municipality. 

Original  action  for  writ  of  prohibition. 
Foster  N.  Burns,  relator,  against  Conn  Linn, 
District  Judge,  defendant.  The  facts  are 
stated  in  the  opinion.    Wbit  denied,  and  pb- 

TITION   dismissed. 

Pat  MaUoy,  Mo  Adams  d  Hattkell  and  R,  B. 
Thompson  for  relator. 

8.  P.  Freeling,  Smith  0.  Matson  and  J.  H. 
Miley  for  defendant. 

[527]  Habdt,  J.— On  November  12,  1916 
there  was  presented  to  the  district  court  of 
Tulsa   county,    by   a   grand   jury   duly  im- 
paneled  therein,   an    accusation   in  writing 


charging  the  plaintiff,  as  chief  of  police  of  the 
city  of  Tulsa,  with  habitual  and  willful  neg- 
lect of  duty  and  willful  maladministration  in 
office,  in  that  he  failed  and  refused  to  perform 
the  duties  expressly  enjoined  on  him  in  ref- 
erence to  the  enforcement  of  the  prohibition 
laws  of  this  state  and  the  laws  with  reference 
to  gambling  and  the  keeping  o(  bawdyhousee 
or  the  renting  or  letting  of  buildings  for  such 
purpose,  in  which  accusation  it  was  alleged 
that  the  plaintiff  had  knowingly,  willfully, 
and  unlawfully  failed,  neglected,  and  refused 
to  enforce  the  laws  mentioned,  and  had  know- 
ingly allowed  and  permitted  violations  there- 
of, both  as  to  violations  of  the  liquor  laws 
and  laws  against  gambling,  and  that  he  had 
likewise  allowed  and  permitted  a  large  num- 
ber of  houses  to  be  let,  rented,  and  operated 
as  bawdyhouses,  and  had  allowed  and  pernait- 
ted  a  large  number  of  women  to  openly,  con* 
tinuously,  and  notoriously  maintain  and 
operate  houses  of  prostitution  in  said  city,  in 
violation  of  the  law,  and  liad  for  many  months 
prosecuted  a  system  whereby  the  keepers  of 
such  houses  and  inmates  thereof  were  com- 
pelled to.  forfeit  a  bond  or  pay  at  intervals 
a  fine  to  the  city  of  Tulsa,  with  the  implied 
understanding  between  [528]  them  and  the 
plaintiff  that  they  should  receive  immunity 
from  arrest  and  prosecution  for  a  period  of 
about  one  month  from  the  date  of  eacli  pay- 
ment, and  that  said  sums  were  accepted  in 
reality  as  a  license  whereby  such  persons 
paying  tlie  same  were  permitted  to  violate 
the  laws  in  regard  to  such  violations,  and 
the  grand  jurors  prayed  the  court  for  judg- 
ment and  decree  ousting  and  removing  the 
plaintiff  from  office,  and  that  pending  a  hear- 
ing thereof  plaintiff  be  suspended  until  final 
determination  be  had. 

Plaintiff  filed  in  this  court  his  petition  for 
a  writ  of  prohibition  against  defendant,  as 
judge  of  the  district  court  of  Tulsa  county, 
prohibiting  him  from  hearing  said  accusation 
and  from  removing  him  from  office  in  accord- 
ance with  the  prayer  thereof.  To  this  peti- 
tion is  attached  a  copy  of  the  accusation, 
setting  out  in  detail  the  various  acts  alleged 
against  him.  The  defendant  filed  a  demurrer 
to  the  petition,  and  upon  the  issues  thus 
joined  the  matter  was  submitted  to  the  court 

The  question  presented  is  whether,  under 
the  provisions  of  the  charter  of  the  city  of 
Tulsa,  which  contains  provisions  for  the  re- 
moval from  office  of  various  city  officials,  the 
jurisdiction  of  the  city  is  exclusive,  or  wheth- 
er, under  the  general  statutes  of  this  state, 
jurisdiction  is  vested  in  the  court  to  enter- 
tain that  proceeding.  The  plaintiff  contends 
that  the  provisions  of  the  charter  and  the 
ordinances  adopted  thereunder,  authorizing 
a  removal  of  the  city  officers,  confer  ezelusiTe 
jurisdiction  upon  the  city,  and  that  such  char- 
ter provisions  and  ordinances  supersede  and 
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diaplace  the  general  laws  of  the  state  in 
reference  to  sueh  matters,  and  that  plaintiff, 
as  chief  of  police  of  the  city  of  Tulsa,  is  not 
amenable  to  said  general  laws,  nor  subject  to 
the  jurisdiction  of  the  [529]  district  court 
in  the  trial  of  the  accusation  presented  by 
the  grand  jury. 

The  city  of  Tulaa,  under  section  3a,  art.  18, 
of  the  Constitution  (Williams'  Ann.  Const, 
section  329),  duly  adopted  a  charter  prepared 
as  therein  provided,  which  was  approved  by 
the  Governor  and  became  the  organic  law  ot 
the  city.  By  this  charter  provision  was  made 
for  the  organization,  conduct,  and  control  of 
a  system  of  police  and  other  city  officials,  and 
for  the  removal  from  office  of  such  officials; 
and  thereafter  ordinances  were  adopted  by 
said  city,  organizing  a  police  force,  providing 
for  the  appointment,  prescribing  the  duties, 
and  fixing  the  salaries  of  the  chief  of  police 
and  other  members  of  the  police  force,  and 
regulating  the  manner  of  their  removal.  That 
it  was  within  the  power  of  tiie  city  under  its 
charter  provisions  to  adopt  these  ordinances 
is  not  questioned,  and  defendant  concedes 
that  by  virtue  thereof  in  matters  purely  local 
and  municipal  the  provisions  of  the  charter 
and  ordinances  govern.  He  insists,  however, 
that  under  the  general  statutes  of  this  state 
it  was  the  duty  of  plaintiff,  as  chief  of  police 
of  said  city,  in  addition  to  his  duties  under 
the  ordinances  of  said  city,  to  enforce  the 
general  laws  of  the  state  referred  to,  within 
buch  city,  and  that  for  a  failure  or  neglect 
thereof  he  was  subject  to  removal  under  the 
general  laws  of  the  state. 

By  section  3631,  Bev.  Laws  1910,  it  is  made 
the  duty  of  all  police  officers  to  enforce  all  of 
the  provisions  of  chapter  39  of  said  laws,  re- 
lating to  intoxicating  liquors,  which  chapter 
has  been  amended  by  chapters  26  and  13S, 
Sess.  Laws  1913,  and  it  is  provided  that, 
should  any  such  officer  fail  or  refuse  to  per- 
form any  duty  required  by  the  provisions  of 
such  chapter,  he  shall  be  removed  from 
office  as  therein  provided;  and  said  section 
aathorizes  [530]  the  filing  of  a  petition  in 
the  district  court  of  the  county  wherein  such 
officer  resides,  in  the  name  of  the  state,  on 
the  relation  of  any  citizen  thereof,  upon  the 
recommendation  of  a  grand  jury,  or  on  the 
relation  of  the  board  of  county  commissioners, 
and  the  procedure  for  hearing  and  deter- 
mining such  proceeding  when  instituted  is 
set  out  therein.  And  it  is  further  provided 
by  section  3633  that  all  police  officers  in  any 
city  or  town,  having  notice  or  knowledge  of 
any  violation  of  such  chapter,  shall  notify  the 
county  attorney  of  the  fact  of  such  violation, 
and  furnish  him  the  names  of  persons  by 
whom  such  violations  can  be  proven,  and  for 
a  failure  or  neglect  of  official  duty  in  that 
respect  such  officer  may  be  removed  from 
office,  as  provided  by  law.    By  section  2510  it 


is  made  the  duty  of  all  police  officers  to  in- 
form against  and  prosecute  all  persons  whom 
they  belive  from  credible  information  to  be 
offenders  against  the  gambling  laws  of  the 
state,  and  it  is  provided  that  any  such  officer 
failing  or  omitting  to  do  so  may  be  punished 
by  a  fine  of  not  exceeding  $500,  and  not  less 
than  $50.  By  sections  2467  and  2469  the 
keeping  of  a  bawdyhouse,  or  knowingly  let- 
ting a  building  for  such  purpose,  is  pro- 
hibited, and  the  punishment  prescribed  there- 
for.    Section  6592  provides  that: 

"Any  officer  not  subject  to  impeachment, 
.  elected  or  appointed  to  any  state,  county, 
township,  city,  town,  or  other  office,  under 
the  laws  of  the  state  mav,  in  the  manner 
provided  in  this  article,  be  removed  from 
office  for  any  of  the  following  causes:  First. 
Habitual  or  willful  neglect  of  duty.  .  •  . 
Sixth.  Willful   maladministration." 

Section  5593  provides  the  manner  of  re- 
moval and  authorizes  an  accusation  in  writ- 
ing by  the  grand  jury  to  the  district  court 
of  the  county  in  which  the  officer  is  elected, 
and  the  procedure  for  the  trial  thereof  is 
set  out  [531]  in  subsequent  sections  of  said 
article.  By  the  provisions  of  section  3a,  art. 
18,  of  the  Constitution,  when  a  charter  has 
been  adopted  in  the  manner  therein  provided, 
such  charter  becomes  the  organic  law  of  such 
city  and  supersedes  any  existing  charter  and 
all  amendments  thereof,  and  all  ordinances 
inconsistent  therewith.  It  is  provided,  how- 
ever, in  the  same  section  that  said  charter 
shall  not  be  in  conflict  with  the  Constitution 
and  the  laws  of  the  state.  Section  539,  Rev. 
Laws  1910,  which  was  in  force  when  the  char- 
ter was  adopted,  provides  that  where  such 
charter  has  been  framed,  adopted,  and  ap- 
proved, when  any  of  its  provisions  shall  be 
in  conflict  with  any  law  or  laws  relating  to 
cities,  in  force  at  the  time  of  the  adoption  and 
approval  thereof,  the  charter  provisions  shall 
prevail,  and  operate  as  a  repeal  or  suspension 
of  such  law  or  laws,  to  the  extent  of  such 
conflict,  and  further  provides  that  such  char- 
ter shall  be  consistent  with  and  subject  to 
the  provisions  of  the  Constitution,  and  not 
in  conflict  therewith,  and  not  in  conflict  with 
the  laws  relating  to  the  exercise  of  the  initia- 
tive and  referendum  and  other  general  laws 
of  the  state  not  relative  to  cities  of  the 
first  class. 

These  constitutional  and  statutory  provi- 
sions have  been  construed  bv  this  court  in  a 
number  of  cases,  and  it  has  been  the  uniform 
holding  of  the  court  that  the  provisions  of  a 
charter  adopted  and  approved  in  accordance 
with  such  constitutional  and  statutory  pro- 
visions become  the  organic  law  of  such  mu- 
nicipality and  supersede  the  laws  of  the  state 
in  conflict  therewith  in  so  far  as  they  attempt 
to  regulate  merely  municipal  matters.  Owen 
y.  Tulsa,  27  Okla'.  204,  111  Pac.  320;  Lackey 
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V.  State,  29  Okla.  255,  11«  Pac.  913:  Mitchell 
V.  Carter,  31  Okla.  592,  122  Pac.  691;  Okla- 
homa R.  Co.  V.  Powell,  33  [632]  Okla.  737, 
127  Pac.  1080;  In  re  Simmons,  4  Okla.  Crim. 
662,  112  Pac.  951.  And  it  has  been  further 
held  that  such  charter  provisions,  where  they 
conflict  with  the  general  laws  of  the  state, 
must  give  way,  and,  while  they  may  run  cur- 
rent with  the  general  laws  of  the  state,  they 
may  not  run  counter  thereto.  Board  of  Edu- 
cation V.  State,  26  Okla.  366,  109  Pac.  663; 
State  V.  Cummings,  47  Okla.  44,  147  Pac.  161. 
The  charter  of  the  city  of  Tulsa  was  under 
consideration  by  this  court  in  the  case  of 
Owen  V.  Tulsa,  supra,  and  by  the  Criminal 
Court  of  Appeals  in  Re  Simmons,  supra,  and 
it  was  held  in  each  case  that  the  provisions 
of  said  charter  did  not  supersede  the  general 
laws  of  the  state  not  relating  to  cities.  This 
being  the  construction  placed  upon  these  pro- 
visions and  upon  the  Tulsa  city  charter,  It 
then  becomes  necessary  to  determine  whether 
the  laws  with  reference  to  intoxicating  liquors 
and  gambling  and  prostitution  above  set  out 
are  matters  that  are  merely  municipal  in 
their  nature,  or  whether  they  are  such  mat- 
ters as  are  of  concern  to  the  state  at  large, 
and  in  which  the  state  has  a  sovereign 
interest  for  the  benefit  of  the  people  of  the 
state  generally.  The  history  of  the  prohibi- 
tion laws  of  this  state  is  well  known,  and 
it  is  only  necessary  to  make  a  brief  reference 
thereto.  One  of  the  terms  of  the  Enabling 
Act  required  that  the  state,  as  one  of  the 
conditions  of  statehood,  should  prohibit  the 
manufacture,  sale,  barter,  giving  away,  or 
otherwise  furnishing  intoxicating  liquors,  ex- 
cept as  therein  author i:;ed,  within  that  part 
of  the  state  then  known  as  the  Indian  Terri- 
tory, and  also  the  Osage  Indian  reservation 
and  all  other  parts  of  the  state  which  existed 
as  Indian  reservations  on  the  Ist  day  of  Jan- 
uary, 1906,  for  a  period  of  21  years  from  the 
date  of  the  admission  of  the  [533]  state  into 
the  Union.  In  accordance  with  this  require- 
ment, at  the  time  the  proposed  Constitution 
was  voted  upon,  a  separate  prohibition  arti- 
cle was  submitted  to  the  people,  which  was 
adopted,  and  has  ever  since  been  a  part  of 
the  organic  law  of  this  state.  The  laws 
against  gambling  and  prostitution  are  gen- 
eral, and  intended  to  operate  throughout  the 
entire  state,  and  such  statutes  are  police 
regulations  necessary  for  the  maintenance 
of  the  public  peace  and  the  good  order  of 
society,  and  are  matters  in  which  every 
citizen  of  the  state  has  an  interest,  and  are 
not  local  and  confined  to  the  municipality  of 
Tulsa,  to  be  regulated  by  its  charter  provi- 
sions and  ordinances  to  the  exclusion  of  the 
general  laws  of  the  state  upon  the  subject. 
In  Thurston  v.  Caldwell,  40  Okla.  206,  137 
Pac.  683,  the  present  Chief  Justice,  in  dis- 
cussing a  similar  question  then  under  con- 
sideration, said: 


"But  even  those  who  preas  this  view  moat 
extremely  acknowledge  the  absolute  suprem- 
acy of  the  Legislature  in  many  matters  of 
chiefly  local  interest,  in  which,  nevertheless^ 
the  state  has  a  sovereign  interest,  among 
which  may  be  mentioned  state  control  over 
local  police  protection.     .    .     .^' 

See  also  In  re  Ambler,  11  Okla.  Crim.  449, 
148  Pae.  1061. 

In  Lackey  v.  State,  supra,  this  court  ap- 
proved and  followed  the  rule  in  Missouri,  con- 
struing a  similar  provision  in  the  Constitution 
of  that  state  (section  16,  art.  9),  authorizing 
cities  of  more  than  100,000  inhabitants  to 
frame  charters  for  their  local  government, 
consistent  with  and  subject  to  the  Constitution 
and  laws  of  that  state.  The  Missouri  court 
holds  that  a  charter  adopted  by  a  city  under 
the  authority  of  the  constitutional  provision 
mentioned  superseded  the  statutes  of  the  state 
[534]  where  they  conflicted  as  to  purely 
municipal  regulations.  Kansas  City  v.  Marsh 
Oil  Co.  140  Mo.  458,  41  S.  W.  943;  Brunn  v. 
Kansas  City,  216  Mo.  108,  115  S.  W.  446. 
But  where  such  provisions  conflict  with  the 
general  laws  of  the  state  in  matters  where 
the  state  has  a  sovereign  interest,  or  affect 
matters  of  general  concern,  the  state  laws 
control.  State  v.  Kansas  City  Police  Com'rs, 
184  Mo.  109,  71  S.  W.  215,  88  S.  W.  27.  The 
Legislature  passed  laws  creating  a  board  of 
police  commissioners  for  the  city  of  St.  Louis, 
and  in  discussing  such  laws,  in  State  v.  Mason, 
153  Mo.  23,  54  S.  VV.  524,  the  court  said: 

"Laws  like  these  and  those  of  other  states 
providing  a  metropolitan  police  system  for 
large  cities  are  based  upon  the  elementary 
proposition  that  the  protection  of  life,  liberty, 
and  property  and  the  preservation  of  the 
public  peace  and  order  in  every  part,  divi- 
sion, and  subdivision  of  the  state,  is  a  gov- 
ernmental duty  which  devolves  upon  the  state, 
and  not  upon  its  municipalities,  any  farther 
than  the  state  in  its  sovereignty  may  see 
fit  to  impose  upon  or  delegate  it  to  the  mu- 
nicipalities. The  right  to  establish  the  peace 
and  order  of  society  is  an  inherent  attribute 
of  government,  whatever  its  form,  and  is  co- 
extensive with  the  geographical  limits  there- 
of, and  touching  every  part  of  its  territory." 

The  Minnesota  decisions  are  in  harmony 
with  the  rule  in  Missouri,  and  in  the  case 
of  State  V.  Robinson,  101  Minn.  277,  112  N. 
W.  269,  20  L.R.A.(N,S.)  1127,  the  court, 
after  discussing  the  relative  powers  of  a  city 
under  a  charter  form  of  government  and  of 
the  state  for  handling  various  matters  of 
purely  municipal  concern,  with  which  the 
state  did  not  concern  itself,  said: 

''But  in  so  far  as  the  general  laws  of  the 
state  operate  and  liave  force  and  effect  within 
the  municipality,  and  the  officers  thereof  are 
charged  with  their  enforcement,  the  munici- 
pality and  its  oflicers  are  the  agents,  and 
subject  [535]  to  the  command  and  control. 
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of  the  state  government  at  all  times.     The 
Legislature  may  impose  upon  the  local  officers 
specific  duties  in  the  matter  of  the  enforce- 
ment of  the  laws  of  the  state  and  prescribe 
penalties  for  a  failure  to  perform  the  same. 
Indeed,    the   efficient   administration   of   the 
law,  adopted  for  the  welfare  of  the  state  at 
large,  renders  ft  imperative  that  the  state, 
as  guardian  for  the  people  as  a  whole,  should 
possess  and  exercise  this    .    .    .    control.    Its 
absence  would  lead  to  a  failure  of  law  en- 
forcement, so  essential  to  the  good  order  of 
society  and  the  protection  of  property  and 
property  rights.     That  the  state,  when  cre- 
ating a  municipal  subdivision  for  local  self- 
government,  retains  this  general  supervisory 
control    over   the   affairs   thereof,   except   so 
far  as  expressly  or  by  fair  implication  sur- 
rendered, there  can  be  no  serious  question." 
The  general  rule,  in  the  absence  of  special 
constitutional  provision,  is  that  all  officers 
whose  duties  pertain  to  the  exercise  of  the 
police  power  of  the  state  are  in  that  sense 
state  officers,  and  under  the  control  of  the 
Legislature,  even  though  they  may  be  officers 
of  a  municipality  and  charged  with  the  en- 
forcement of  the  local  police  regulations  of 
such  municipality.    28  Gyc.  296.    Counsel  at 
the  bar  in  oral  argument  of  this  case  declined 
to  discuss  the  question   as  to  whether  the 
enforcement  of  the  prohibition  and  gambling 
laws  and  laws  against  prostitution  were  pure- 
ly mimicipal,  or  whether  they  affected  the 
state  at  large,  taking  the  position  that  the 
sole  question  for  our  determination  was  one 
of   jurisdiction,   being  whether   the   general 
laws  of  the  state  enacted  for  the  removal  of 
delinquent  police  officers  are  valid  and  oper- 
ate within  the  territorial  limits  of  the  city 
of  Tnlsa,  or  whether  the  provisions  of  the 
charter   and  ordinances   are  exclusive.     We 
have   already  shown  that  it  is  within  the 
power  of  the   state  to  enact  laws  for  the 
police  protection  of  its  citizens,  which  laws 
shall  be  effective  [536]  throughout  the  state 
and  all  of  its  subdivisions,  and  coextensive 
in  their  operation  with  the  territorial  limits 
of  the  state,  and  that  such  laws  would  be 
effective  in  the  city  of  Tulsa,  and  the  pro- 
visions of  the  charter  and  ordinances  of  said 
city  could  not  operate  as  a  repeal  thereof.    It 
is  true  that  the  city  might  enact  ordinances, 
not  inconsistent  with  the  state  laws,  regulat- 
ing such  matters  within  its  territorial  limits, 
and  make  suitable  provisions  for  the  enforce- 
ment thereof,  and  provide  for  the  removal  of 
officers  charged  with  the  duty  of  enforcing 
such  regtilations  who  should  fail  in  the  dis- 
charge of  that  duty.     This  does  not  mean, 
however,  that  the  state  has  completely  abdi- 
cated all  authority  in  the  premises  and  dele- 
gated full  and  unrestricted  control  over  such 
matters  to  the   local   officials.     If  the   con- 
tention of  plaintiff  be  admitted,  it  destroys 
the  uniformity   and  efficiency  of  the  police 


power  of  the  state,  leaves  these  matters  sub- 
ject to  the  sole  management  of  the  local 
authorities,  and  would  permit  a  condition  to 
exist  in  a  city  with  such  charter  entirely 
different  from  and  at  variance  with  the  con- 
ditions in  other  parts  of  the  state;  and  if 
the  officers  of  a  city  which  has  adopted  a 
charter  are  not  in  sympathy  with  the  enforce- 
ment of  such  laws,  or  other  laws  of  like 
character,  were  the  enforcement  of  said  laws 
left  entirely  in  their  hands,  it  is  easy  to  see 
that  such  laws,  or  indeed  any  law,  might  be- 
come a  dead  letter,  and  their  enforcement  a 
farce,  and  wholesale  violations  thereof  might 
occur  with  the  knowledge  and  consent  of  the 
city   officials. 

Neither  can  we  give  our  consent  to  the  con- 
tention that  the  provisions  in  the  charter  for 
the  removal  of  the  city  officers  is  exclusive, 
and  arrests  the  jurisdiction  of  the  court  to 
hear  the  accusation  presented  by  the  grand 
jury.  While  under  the  provisions  of  the 
charter  the  [537]  petitioner  might  be  removed 
in  accordance  therewith  by  the  board  of  city 
commissioners,  this  does  not  necessarily  oust 
the  jurisdiction  of  the  court  to  proceed  in 
the  manner  complained  of.  The  authority  in 
the  board  of  commissioners  may  exist  con- 
current with  the  jurisdiction  of  the  court. 
The  proceedings  before  the  board  are  of  an 
administrative  character  (Coffey  v.  Superior 
Ct.  147  Cal.  525,  82  Pae.  76 ) ,  while  the  pro- 
cedure in  the  district  court  is  judicial  in  its 
nature,  and  must  be  conducted  in  the  man- 
ner pointed  out  in  the  statute.  Such  reme- 
dies are  cumulative  and  are  concurrent,  and 
the  court  has  jurisdiction  to  hear  and  deter- 
mine the  accusation  presented,  notwith- 
standing the  provisions  of  the  charter  and 
ordinances.  This  question  was  presented  to 
the  Supreme  Court  of  Minnesota  in  the  case 
of  State  V.  Robinson,  supra,  and  that  court 
held  that  the  charter  provisions  did  not  oust 
the  jurisdiction  of  the  court  to  entertain  pro- 
ceedings for  the  removal  of  the  mayor  of 
the  city  of  St.  Cloud.  The  case  of  Coffey  v. 
Superior  Ct.  supra,  involved  a  like  question. 
The  charter  of  the  city  of  Sacremento  made 
provision  for  the  control  of  city  officers 
charged  with  misconduct  and  for  their  re- 
moval from  office.  The  Penal  Code  of  the 
state  also  made  provision  for  the  removal  of 
delinquent  officers.  The  court  held  the  char- 
ter provisions  and  the  provisions  of  the  gen- 
eral law  to  be  concurrent,  that  the  removal 
was  not  purely  a  municipal  affair,  and  that 
the  superior  court  had  jurisdiction  under  the 
general  laws,  which  was  consistent  and  con- 
current with  the  jurisdiction  of  the  city  under 
the  provisions  of  the  charter. 

Plaintiff  cites  the  case  of  Dlnan  v.  Superior 
Ct.  6  Cal.  App.  217,  91  Pac.  806,  and  Craig 
V.  Superior  Ct.  157  Cal.  481,  108  Pac.  310, 
holding  that  charter  provisions  [538]  for  the 
removal  of  police  officers  supersede  the  gen- 
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era  I  law  conferring  jurisdicticm  upon  the  su- 
perior court.  Both  of  these  were  California 
cases,  and  were  decided  after  the  case  of 
Coffey  V.  Superior  Ct.  After  the  decision  in 
the  Coffey  Case  the  Constitution  of  California 
was  amended  by  adding  to  section  16,  article 
20,  the  following  proviso: 

"Provided,  however,  that  in  the  case  of  any 
officer  or  employee  of  any  municipality  gov- 
erned under  a  legally  adopted  charter,  the 
provisions  of  such  charter  with  reference  to 
the  tenure  of  office  or  the  dismissal  from  office 
of  any  such  officer  or  employee  shall  control/' 

And  section  8^,  article  11,  of  the  Consti- 
tution of  that  state  expressly  provided  that 
it  should  be  competent  to  make  provision  in 
freeholders'  charters — 

"for  the  manner  in  which,  the  times  at  which, 
and  the  terms  for  which  the  members  of  the 
boards  of  police  commissioners  shall  be  elect- 
ed or  appointed,  and  for  the  constitution, 
regulation,  compensation,  and  government  of 
such  boards  and  of  the  municipal  police 
force." 

These  provisions  are  not  found  in  our 
Constitution.  Other  decisions  holding  that 
the  power  to  remove  municipal  officers  vested 
in  the  governing  bodies  of  the  municipality 
and  that  vested  by  the  general  laws  in  the 
courts  are  concurrent  and  are  not  exclusive 
the  one  of  the  other,  are  as  follows:  Ran- 
ker V.  Faulhaber,  94  Mo.  430,  6  S.  W.  372; 
State  V.  Walbridge,  119  Mo.  383,  24  S.  W. 
457,  41  Am.  St.  Rep.  663;  State  v.  Wells,  210 
Mo.  618,  109  S.  W.  758;  State  v.  Noblesville, 
157  Ind.  31,  60  N.  E.  704;  State  v.  Adams,  46 
La.  Ann.  830,  16  So.  490;  State  v.  Civil  Dist. 
Ct.  Judge,  50  La.  Ann.  655,  23  So.  886. 

Plaintiff  also  relies  upon  the  case  of  Hodges 
V.  Tucker,  25  Idaho  563,  138  Pac.  1139,  de- 
cided by  the  [539]  Supreme  Court  of  Idaho. 
The  case  is  not  in  point,  for  the  reason  that  in 
section  7459,  Rev.  Code  of  Idaho,-  no  provi- 
sion was  contained  relating  to  municipal 
officers,  and  the  court  held  that  there  was  no 
attempt  or  intention,  either  expressed  or  from 
which  a  presumption  oould  be  entertained,  to 
confer  jurisdiction  upon  the  district  court  to 
hear  and  determine  a  case  growing  out  of  a 
violation  of  a  city  ordinance  or  a  neglect  of 
duty  to  enforce  a  city  ordinance,  in  cities 
that  had  organized  and  accepted  the  provi- 
sions of  the  Black  Law.  The  matters  com- 
plained of  in  *  that  case  were  a  failure  to 
enforce  certain  ordinances  of  Boise  City  rela- 
tive to  the  keeping  and  maintaining  of  bawdy- 
houses.  The  court  further  decided  that  Laws 
1911,  c.  82,  known  as  the  Black  Law,  indi- 
cated an  intention  upon  the  part  of  the  Legis- 
lature to  provide  a  complete  system  within 
itself,  in  which  provision  was  made  for  the 
removal  of  the  officer  in  question,  and  that 
the  procedure  therein  was  exclusive. 

The  case  of  Hilzinger  v.  Gillman,  56  Wash. 
228,  105  Pac.  471,  21  Ann.  Cas.  305,  decided 


by  the  Supreme  Court  of  Washington,  was 
to  the  effect  that  the  provisions  in  the  char- 
ter of  the  city  of  Everett  for  the  recall  of 
certain  officers  was  valid  and  not  in  conflict 
with  the  provisions  of  tlie  Constitution  of  that 
state  (article  6,  section  3)  providing  that  all 
officers  not  liable  to  impeachment  should  be 
subject  to  removal  for  misconduct  and  mal- 
feasance as  provided  by  law. 

Counsel  contend  that  section  5592  only 
applies  to  officers  elected  or  appointed  under 
the  laws  of  the  state,  and  inasmuch  as  plain- 
tiff holds  office  under  the  city  charter,  and 
was  not  elected  or  appointed  under  the  state 
laws,  said  section  has  no  application,  and 
confers  no  jurisdiction  upon  the  district  court 
to  entertain  the  proceedings  [540]  therein 
pending.  Section  3631  contains  complete  pro- 
cedure for  the  removal  of  police  officers  failing 
to  enforce  the  prohibition  laws  of  the  state, 
independent  of  section  5592.  Section  3633 
imposes  certain  duties  upon  police  -officera, 
and  for  a  failure  or  neglect  of  duty  in  the 
enforcement  of  chapter  39  relating  to  intoxi- 
cating liquors  authorizes  their  removal  in  the 
manner  provided  by  law.  This  has  reference 
to  the  procedure  contained  in  sections  5592 
and  5593,  authorizing  the  removal  of  the  offi- 
cers therein  named  for  the  causes  and  in  the 
manner  specified.  By  the  inclusion  in  its 
charter  of  provisions  for  the  removal  of  its 
police  officers  the  .city  might  take  to  itself 
exclusive  jurisdiction  for  the  removal  of 
such  officers  for  neglect  of  duty  in  enforcing 
its  local  regulations  and  for  causes  purely 
municipal,  but  by  the  adoption  of  such  char- 
ter could  not  relieve  sucli  officers  from  Xhe 
obligation  to  discharge  the  duties  imposed 
upon  them  by  the  general  laws  of  the  state, 
nor  deprive  the  state  of  its  authority  to 
compel  an  enforcement  of  such  laws  by  a 
removal  of  the  officers  charged  with  the  en- 
forcement thereof  for  neglect  or  failure  in 
that  respect. 

The  language  of  the  California  court  in 
Conn  V.  Richmond,  17  Cal.  App.  705,  121  Pac. 
714,  719,  quoted  in  Ihinham  v.  Ardery,  43 
Okla.  623,  Ann.  Cas.  1916A  1148,  143  Pac. 
331,  L.R.A.1915B  233,  to  the  effect  that  the 
tenure  of  office  and  method  of  removing  citj 
officials  were  purely  municipal  matters,  was 
written  by  that  court  after  the  California 
Constitution  had  been  amended  as  hereinbe- 
fore indicatjed  and  in  the  light  of  those  con* 
stitutional  provisions,  and  was  cited  by  Mr. 
Justice  Riddle,  who  wrote  the  opinion  of  this 
court  in  support  of  the  conclusion,  reached 
in  that  ca«e,  that  a  provision  in  the  charter 
of  the  city  of  Guthrie  for  the  recall  of  city 
officials  was  [641]  valid  and  was  not  in  con- 
flict with  the  Constitution  and  laws  of  this 
state. 

The  holding  in  I^ackey  v.  State,  supra,  that 
the  election  of  niunicipal  officers  was  a  matter 
of  merely  municipal  concern,  means  that  the 
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state  has  delegated  to  the  local  municipality 
regulations  of  the  method  of  selecting  its 
local  officers,  hut  does  not  intimate  that  the 
state  may  not  impose  upon  police  officers  such 
duties  as  it  has  in  reference  to  the  enforce- 
ment of  its  police  regulations  prescribed  for 
the  protection  and  maintenance  of  the  public 
peace  and  safety,  and  for  a  failure  to  per- 
form such  duties  may  not  provide  for  their 
removal  from  office. 

The  contention  is  further  made  that  the 
statutes  under  which  the  accusation  was  pre- 
sented are  void  for  uncertainty,  in  that  it 
appears  that  no  specific  duties  are  imposed 
upon  the  plaintiff.  This  contention  we  think 
it  without  merit. 

Counsel  urge  upon  us  the  importance  of  a 
correct  decision  in  this  case,  and  view  with 
alarm  the  far-reaching  consequences  which 
they  fear  will  follow  a  denial  of  the  writ. 
We  are  not  unmindful  of  the  fact  that  the 
question  is  an  important  one.  and  yet  it  is  not 
new  in  this  state,  for  in  the  various  decisions 
of  this  court  heretofore  rendered  the  rule  is 
well  established  that  the  provisions  of  a  city 
charter  adopted  under  the  constitutional  and 
statutory  authority  do  not  suspend  or  super- 
sede the  general  laws  of  the  state  relating 
to  matters  of  general  state  concern  or  in- 
volving the  exercise  of  the  state's  sovereignty, 
and  it  was  specifically  decided  in  Thurston  v. 
Caldwell,  supra,  that  the  state  has  a  sovereign 
interest  in  local  police  regulation,  and  cer- 
tainly the  enforcement  of  [542]  the  laws  re- 
lating to  liquor,  gambling,  and  prostitution 
are  matters  within  the  sovereign  power  of  the 
state,  which  it  has  not  seen  fit,  either  by  the 
Constitution  or  the  statutes,  to  completely 
surrender  into  the  hands  of  city  officials, 
and  the  power  to  enforce  obedience  to  its 
statutes  is  necessarily  an  inherent  attribute 
in  the  power  to  enact  them,  for  if  it  be  once 
conceded  that  the  state  may  not  by  proper 
measures  enforce  its  regulations,  the  regula- 
tions themselves  become  futile  and  ineffective, 
except  so  far  as  the  sentiment  of  any  par- 
ticular community  may  demand  that  the 
same  be  enforced,  or  so  far  as  the  officers 
thereof  may  see  fit  so  to  do,  according  to  their 
particular  personal  views  upon  the  matter. 
We  do  not  apprehend  that  any  dire  conse- 
quences will  follow  a  pronouncement  upon  our 
part  that  the  state  still  has  the  right  to 
compel  an  enforcement  of  its  wholesome  police 
regulations  in  each  and  every  part  of  the 
state,  and  that  officers  may  not  with  impunity 
neglecrt  the  duties  imposed  upon  them  by  law, 
at  their  pleasure. 

The  demurrer  is  sustained,  the  writ  is  de- 
nied, and  the  petition  dismissed. 

All  the  Justices  concur. 


NOTE. 


It  is  held  in  the  reported  case  that  the 
failure  of  a  municipal  chief  of  police  to  en- 
force the  laws  wit!i  reference  to  the  sale  of 
intoxicants  and  the  keeping  of  disorderly 
houses  is  a  sufficient  ground  for  his  removal 
in  a  proceeding  by  the  state.  Despite  a  home 
rule  charter  the  state  retains,  it  is  held,  its 
inherent  sovereign  interest  in  the  enforcement 
of  the  laws  of  the  state  within  the  limits  of 
a  muncipality,  and  the  municipal  officers  are 
for  the  purpose  of  such  enforcement  agents  of 
the  state  and  amenable  to  removal  by  it. 
Failure  to  enforce  the  law  as  a  ground  for  the 
removal  of  a  public  officer  is  discussed  in  the 
note  to  State  v.  Donahue,  Ann.  Cas.  1913D  18. 
See  also  the  recent  case  of  State  y.  Howse, 
Ann.  Cas.  1917C  1125. 
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New  Mexico  Supreme  Court — ^March  30,  1915. 


2t  N.  Mex,  453;  ISS  Pac.  905. 


Ulls  and  Notes  —  Asreement  to  Extend 
—  CoBstraotioii  —  Necessity  of  Oom- 
sent  of  Holder. 

A  promissory  note,  containing  the  provi- 
sion that  "all  parties  hereto,  .  .  .  agree 
that  this  note  may  be  extended  from  time  to 
time  by  any  one  or  more  of  us  without  the 
knowledge  or  consent  of  any  of  the  others  of 
us,  and  after  such  extension,  the  liability  of 
all  parties  shall  remain  as  if  no  such  exten- 
sion had  been  made,''  grants  no  power  to  the 
maker  or  other  parties  to  the  note  to  extend 
the  time  of  payment  without  the  consent  of 
the  payee  or  holder. 

[See  note  at  end  of  this  case.] 

Effect  OB  Nesotlaliility. 

A  provision  in  a  note  in  the  foregoing 
form  does  not  render  the  note  non-negotiable 
under  the  law  merchant  or  the  provisions  of 
the  Negotiable  Instruments  Law  (Law  1907, 
c.  83). 

[See  17  Ann.  Cas.  52;  Ann.  Cas.  1914B 
210;  125  Am.  St.  Rep.  185.] 

Bosa  Fide  Purchasers  —  Ciroumstaiices 
Pnttins  One  on  Inquiry. 

The  general  principles,  running  throughout 
the  whole  law,  that  notice  of  facts  which 
should  put  one  upon  inquiry  and  which,  if 
followed  up  with  diligence  and  understand- 
ing, would  lead  to  the  truth,  have  no  applica- 
tion to  the  question  of  good  faith  in  the 
taking  of  negotiable  instruments.    The  ques- 
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tion  in  such  cases  is,  Did  the  holder  have 
actual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  such  'facts  that  his  action 
in  taking  the  instrument  amounted  to  bad 
faith?  Suspicious  circumstances,  negligence, 
or  wilful  ignorance  may  be  evidence  of  bad 
faith  from  which  the  jury  may  find  the  fact. 
The  holder,  however,  will  be  protected  unless, 
at  the  time  he  took  the  paper,  he  had  reason 
to  believe,  and  did  believe,  there  was  some 
defect  or  infirmity  in  the  paper.  The  facts 
in  this  case  examined  and  held  not  to  au- 
thorize a  finding  that  the  appellant  bank  did 
not  take  the  note  in  good  faith;  there  being 
no  substantial  evidence  to  support  any  such 
finding. 

Proof  of  Bona  Fides  —  Sufioiency. 

Sections  646,  649,  653,  Code  1915,  applied, 
and  held  that  the  plaintiff  bank,  under  the 
circumstances,  took  the  note  in  question 
charged  with  the  burden  of  proof  that  it 
took  the  same  in  the  course.  Held  further, 
that  under  the  proof,  that  burden  had  been 
successfully  met.  Held  further,  that  where 
the  evidence  was  all  one  way,  and  the  wit- 
ness stands  unimpeached  in  any  way,  his 
evidence  is  to  be  taken  by  this  court  as  true 
in  determining  whether  there  is  any  substan- 
tial evidence  to  support  the  verdict.. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Bernalillo 
county:   Mechem,  Judge. 

Action  by  First  National  Bank  of  Albu- 
querque, plaintiff,  against  Roderick  Stover,  de- 
fendant. Judgment  for  defendant.  Plain tifif 
appeals.  The  facts  are  stated  in  the  opinion. 
Keyebsed. 

A.  B.  McMillen  for  appellant. 

F,  E,  Wood  and  E,  W.  Dohaon  for  appellee. 

[456]  Pabkeb,  J. — A  promissory  note  was 
made  and  delivered  in  the  following  form : 

Albuquerque,  N.  M.,  Jan.  6,  1911. 
6250.00 

On  or  before  two  years  after  date  I  promise 
to  pay  to  the  order  of  W.  H.  Gillenwater  at 
Montezuma  Trust  Company  six  thousand  two 
hundred  fifty  and  no  100  dollars,  with  in- 
terest at  the  rate  of  six  per  cent  per  annum 
from  April  1,  1912,  until  paid,  payable  semi- 
annually, with  ten  per  cent  additional  on  the 
amount  unpaid  as  attorney's  fees,  if  placed 
for  collection  in  the  hands  of  an  attorney. 
All  parties  hereto  and  all  indorsers  hereof 
waive  grace  and  protest  and  all  appraisement 
laws  and  agree  that  this  note  may  be  extend- 
ed from  time  to  time  bv  any  one  or  more  of 
us  without  the  knowledge  or  consent  of  any 
of  the  others  of  us,  and  after  such  extension, 
the  liability  of  all  parties  shall  remain  as  if 
no  such  extension  had  been  made. 

Payable  at  the  Montezuma  Trust  Company, 
Albuquerque,  N.  M. 

[Signed]     Roderick  Stover. 


Action  was  brought  on  the  note  by  the 
plaintiff  as  indorsee,  claiming  to  be  a  bona 
fide  holder  for  value  without  notice  and 
prior  to  maturity.  The  ansjver  admitted  the 
execution  and  delivery  of  the  note,  but  alleged, 
by  way  of  defense,  that  the  note  was  given 
in  payment  for  shares  of  stock  in  a  bank  of 
which  the  paj'ee  of  the  note  was  the  head, 
under  a  proposed  scheme  for  its  reorganiza- 
tion and  the  increase  of  capital  stock;  that 
it  was  agreed  between  the  parties  that  pro- 
ceeds arising  from  the  sale  of  said  stock 
sliould  be  deposited  with  and  held  as  a  spe- 
cial  [457]  deposit  by  the  Montezuma  Trust 
Company  until  the  reorganization  should  be 
completed;  that  if  the  defendant  would  par- 
cha43e  50  shares  of  the  new  capital  stock  for 
the  sum  of  $6,250,  his  note  would  be  accepted 
therefor,  payable  at  such  time  as  he  desired, 
and  that  if  for  any  reason  it  was  not  con- 
venient for  him  to  pay  the  note  when  it  be- 
came due,  he  might  extend  the  same  from 
time  to  time  until  such  further  time  as  he 
desired;  thai  said  note  would  not  be  used, 
delivered,  put  into  effect,  or  considered  valid 
or  in  force  until  the  entire  $200,000  of  capi- 
tal stock  should  be  fully  subscribed;  that  said 
note  was  accordingly  given  in  payment  for  a 
subscription  for  50  shares  of  the  stock  in  the 
said  corporation  contemplated  to  be  organ- 
ized; that  the  said  corporation  was  never  or- 
ganized or  created,  nor  were  any  other  sub- 
scriptions to  the  stock  thereof  ever  secured 
or  paid  for;  that  thereafter,  in  violation  of 
this  promise  and  agreement  with  the  defend- 
ant, the  payee  of  the  note  fraudulently  and 
without  authority  indorsed  the  said  note  to 
the  plaintiff  in  this  case  for  the  sole  personal 
use  and  credit  of  the  said  payee;  that  the 
plaintiff  had  full  knowledge  and  notice  of  all 
of  the  facts*  hereinbefore  stated,  and  took 
the  said  note  charged  and  chargeable  with  full 
knowledge  and  notice  thereof  and  of  each  of 
said  facts.  The  plaintiff  replied,  denying 
that  it  took  the  said  promissory  note  with 
knowledge  of  the  facts  and  alleged  that  the 
same  was  delivered  to  the  plaintiff  for  full 
value  in  due  course  of  business.  At  the  close 
of  the  trial  each  party  moved  for  a  directed 
verdict  in  his  favor,  and  the  court  thereupon 
directed  a  verdict  for  the  defendant.  The 
only  testimony  given  in  the  case  was  that 
of  the  vice-president  and  manager  of  the 
plaintiff  bank,  designed  to  show  that  the 
bank  took  the  note  as  collateral  security  for 
a  present  loan  made  to  payee  of  the  note  at 
the  time,  and  in  good  faith  without  any  no- 
tice of  the  facts  alleged  in  the  answer  by  way 
of  defense.  The  motion  of  the  defendant  for 
a  directed  verdict  was  upon  the  ground  that 
the  note  was  without  consideration,  and  that 
the  notts  itself  by  its  terms  is  not  a  negotiable 
promissory  note,  and  that  the  plaintiff,  there- 
fore [458]   took  it  chargeable  with  all  the 
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defenfles  and  eqaiiies  which  would  have  been 
good  as  between  the  original  parties.  The 
grounds  of  the  motion  in  behalf  of  the  plain- 
tiff for  a  directed  verdict  in  its  favor  are  not 
stated.  A  verdict  was  rendered  by  the  jury, 
in  accordance  with  the  instruction  of  the 
court,  in  favor  of  the  defendant.  The  motion 
for  a  new  trial  was  filed  and  overruled,  and 
the  plaintiff  appeals. 

It  is  apparent  that  the  question  involved  is 
a  very  narrow  one.  The  position  of  the  de- 
fendant is  clearly  shown  by  his  motion  for  a 
verdict  in  his  favor.  It  is  based  upon  the 
proposition  that  the  note  was  without  con- 
sideration, or  rather  that  the  consideration 
therefor  failed,  which  facts  are  admitted  by 
the  pleadings.  Upon  the  state  of  the  plead- 
ings it  !8  clear  that  the  original  payee  had 
no  cause  of  action  upon  the  note  against  the 
the  defendant.  The  defendant  further  iirged 
upon  the  trial  court  that  the  form  of  the 
note  is  such  that  it  is  a  non-negotiable  in- 
strument. Therefore,  it  is  argued,  that  it  was 
impossible  for  the  plaintiff  to  become  the 
holder  in  due  course  so  as  to  cut  off  the 
defenses  which  would  be  available  as  between 
the  original  parties  to  the  note.  The  argu- 
ment is  made  by  counsel  for  appellee  that 
the  note  is  non-negotiable  for  two  reasons, 
viz.:  (1)  It  contains  a  provision  that  the 
maker  shall  have  the  right  to  extend  the 
maturity  of  the  note  from  time  to  time  at 
his  pleasure,  thus  rendering  the  time  of  pay- 
ment indefinite  and  uncertain;  (2)  even  if 
the  power  to  extend  the  time  of  payment  is 
conferred  by  the  terms  of  the  note,  upon  the 
payee  or  holder  alone,  yet  this  renders  the 
time  of  payment  indefinite  and  uncertain  and 
destroys  the  negotiability  of  the  note.  On 
the  other  hand,  counsel  for  appellant  argues 
that  no  such  power  is  conferred  upon  the 
maker,  and  he  denies  appellee's  second  propo- 
sition entirely. 

The  language  employed  in  the  note  is  cer- 
tainly unfortunate.  '  It  provides  that : 

"All  parties  hereby  .  .  .  agree  that  this 
note  may  be  extended  from  time  to  time  by 
any  one  or  more  of  us  without  the  knowledge 
or  consent  of  any  of  the  others  of  us." 

[459]  The  maker  of  the  note  is  certainly 
one  of  the  "parties.''  The  maker  certainly 
has  the  power  to  extend  the  time  of  payment 
of  the  note  by  the  express  terms  of  the  con- 
tract, in  so  far  as  the  terms  used  give  that 
power.  But  is  the  grant  of  power  to  the 
maker  to  extend  the  time  of  payment  an 
absolute  grant  of  that  power  regardless  of  the 
consent  of  the  holder  T  It  would  seem  that 
the  answer  is  determinable  by  a  proper  defini- 
tion of  the  words  "may  be  extended."  It  is  a 
matter  of  common  knowledge  and  practice 
that  an  extension  of  the  time  of  payment  of 
a  note  is  accomplished  by  the  concurrence  of 
the  payee  or  holder,  and  some  one  or  more 


of  the  other  parties  to  the  contract.  The  ac- 
tual extension  of  the  time  is  effectuated  by 
the  agreement  of  the  payee  or  holder.  The 
maker  or  indorsers  cannot  extend  the  time 
unless  the  payee  consents.  If  it  is  intended 
to  give  to  the  maker  absolutely  the  right  to 
extend,  a  provision  is  sometimes  inserted  that 
he  may  have  the  right  to  an  extension  for  a 
certain  specific  time,  or  according  to  what- 
ever the  contract  may  be  between  the  parties. 
The  provision  then  in  this  contract  that  "this 
note  may  be  extended  from  time  to  time 
by  any  one  or  more  of  us  without  the  knowl- 
edge or  consent  of  any  of  the  others  of  us,"  in 
the  light  of  commercial  custom  and  usages,  as 
well  as  common  knowledge,  is  the  equivalent 
of  saying  that  "this  note  may  be  extended, 
with  the  consent  of  the  payee  or  holder,  from 
time  to  time,"  etc.,  because  it  is  a  contradic- 
tion in  terms  to  say  that  a  note  may  be 
extended  without  the  consent  of  the  payee  or 
holder,  unless  the  contract  provides  in  terms 
that  the  maker  shall  have  the  right  to  an 
extension.  The  words  "without  the  knowledge 
or  consent  of  any  of  the  others  of  us"  can 
clearly  have  no  application  to  the  payee  or 
holder.  As  before  seen,  there  can  be  no 
such  thing  as  an  extension  without  his  con- 
sent. Tlie  extension  is  effectuated  by  the 
making  of  a  new  contract  between  the  parties, 
except  in  those  cases  where  the  right  is  given 
in  terms  to  the  maker,  and  a  granting  of  the 
extension  is,  in  such  case,  but  the  perform- 
ance of  a  contract  already  made.  That  this 
is  the  sense  in  which  the  word  "extended" 
was  [460]  used  by  the  parties  is  made  more 
manifest  by  the  following  clause: 

"And  after  such  extension  liability  of  all 
parties  shall  remain  as  if  no  extension  had 
been  made." 

There  could  be  no  liability  on  the  part  of 
the  payee  or  holder,  and  the  words  used  clear- 
ly indicate  that  the  object  of  all  of  the  pro- 
visions' in  regard  to  extensions  were  inserted 
simply  to  avoid  the  consequences,  under  the 
law  merchant,  of  an  extension  without  the 
consent  of  the  indorsers  or  sureties.  Thty  do 
not  grant  the  arbitrary  right  to  the  maker 
or  other  parties  to  the  note  to  extend  the 
same  at  their  will  and  against  the  consent  of 
the  payee  or  holder;  they  simply  provide 
that,  in  case  of  extension,  they  agree  that 
their  liability  shall  remain  unchanged.  It 
follows  that  the  payee  or  holder  of  this  note 
may  insist  upon  payment  of  the  same  when 
due,  and  that  there  is  consequently  no  un- 
certainty as  to  the  time  of  payment,  by  reason 
of  any  right  conferred  upon  the  maker. 

We  are  aware  that  this  interpretation  does 
violence  to  the  naked  letter  of  the  contract. 
It  provides  that  the  note  may  be  extended 
by  "any  one"  of  the  parties  without  the 
"knowledge  or  consent"  of  any  of  the  others. 
Then  the  maker  may  mentally  resolve  to  ex- 


148 


CITE  THI6  VOL.  ANN.  CAS.  1918B. 


tend  the  note  indefinitely,  and,  without  the 
knowledge  or  consent  of  the  payee,  may  ef- 
fectuate an  indefinite  extension,  thereby  ren- 
dering  the  contract  an  empty  shell,  devoid  of 
meaning  or  efficiency.  If  such  were  the  sense 
in  which  the  word  "extended"  was  used  by  the 
maker  and  payee  in  this  case,  they  must  be 
convicted  of  a  foolish  and  vain  act,  if  not  an 
intention  to  carefully  prepare  a  trap  for  the 
unwary.  But  no  such  presumption  can  be 
indulged.  They  are  to  be  presumed  to  have 
intended  to  put  out  an  ordinary  note,  express- 
ing the  ordinary  binding  contract  of  this  kind. 

Not  mnch,  if  any,  direct  precedent  is  to  be 
found  in  the  cases,  because  no  such  language, 
probably,  was  ever  before  used  in  a  note. 
Some  of  the  cases,  however,  are  valuable  for 
their  statements  of  the  principles  governing 
these  matters. 

[461]  In  Pomeroy  First  Nat.  Bank  v.  But- 
tery, 17  N.  D.  C2C,*]16  N.  W.  341,  16  L.R.A. 
(N.S.)  87S,  17  Ann.  Cas.  52,  the  note  in 
quesition  contai'ied  the  provision  that:  "The 
makers  and  indorsers  herein  severally  .  .  . 
consent  that  the  time  of  payment  may  be 
extended   without   notice." 

It  was  arspied  that  under  this  provision  the 
holder  of  the  note  might,  without  notice,  ex- 
tend the  note  indefinitely,  thereby  rendering 
the  time  of  payment  uncertain  and  the  note 
consequently  non-negotiable.  The  court  said: 
"It  is  strenuously  argued  that  the  use  of  the 
word  'm&kers'  in  the  waiver  admits  of  an 
extension  being  made  at  any  time  on  the 
part  of  the  holder,  by  a  mere  secret  mental 
process  unknown  to  any  other  party.  This 
may  be  true  as  a  psychological  fact,  but  we  do 
not  deem  it  so  as  a  matter  of  practice  in 
commerce  and  banking.  To  us  it  is  quite 
clear  that  it  has  the  same  effect  as  though  the 
note  read  'on  the  1st  day  of  October,  1903,  or 
thereafter  on  demand,'  in  which  case  there 
would  be  no  question  of  its  negotiability. 
Holders  of  notes  do  not,  bv  a  secret '  mental 
process,  make  an  extension  of  the  time  of 
payment,  but  such  extension,  if  made  at  all,  is 
made  by  an  agreement  between  the  principal 
debtor  and  the  holder  of  the  paper,  either 
with  or  without  the  consent  of  the  indorsers." 

In  National  Bank  of  Commerce  v.  Kenney, 
98  Tex.  293,  83  S.  W.  368,  the  note  in  question 
contained  the  provisions  that:  "The  makers 
and  indorsers  hereof  hereby  severally  .  .  . 
agree  to  all  extensions  and  partial  payments 
before  or  after  maturitv  without  prejudice  to 
holder." 

The  Texas  court  said:  "If,  as  argued,  the 
effect  of  the  stipulation  is  to  give  the  right 
to  the  maker,  without  the  consent  of  the 
holder,  or  to  the  holder  without  the  consent 
of  the  maker,  to  appoint  another  date  of 
pa^-ment  and  thereby  extend  the  time,  it 
mav  be  thai  it  would  render  the  instrument 
not  negotiable.    But  we  do  not  think  it  capa- 


ble of  that  construction.  It  does  not  say  that 
either  the  holder  or  the  makec  may  extend  the 
note.  It  merely  makes  a  provision  in  case  the 
time  of  payment  may  be  extended.  How  ex- 
tended? It  seems  to  us  that  the  extension 
meant  is  that  which  takes  place  when  the 
debtor  and  creditor  make  an  agreement  upon 
a  valuable  consideration  for  the  payment  of 
the  debt  on  some  days  subsequent  to  that 
previously  stipulated.  The  obvious  purpos«i 
of  the  provision  [462]  taken  as  a  whole  was 
merely  to  relieve  the  holder  of  the  paper  from 
the  burdens  made  necessary  by  the  rigid  re- 
quirements of  the  mercantile  law  in  order  to 
secure  the  continued  liability  of  the  indorsers 
and  sureties  upon  the  paper.  Therefore  what 
was  meant  by  the  stipulation  as  to  extension 
of  time  was  simply  that  in  case  the  holder 
and  the  maker  should  agree  upon  an  exten- 
sion, the  sureties  and  indorsers  should  not  be 
discharged.  The  holder  and  maker  of  any 
note  may,  at  any  time,  agree  upon  an  exten- 
sion; therefore  the  fact  that  they  may  have 
that  right  does  not  affect  the  negotiability  of 
the  paper.  ...  So  in  that  case,  the  time 
at  which  the  maker  may  elect  to  pay  is  un- 
certain, but  tiie  time  at  which  the  holder  may 
demand  payment  is  certain.  It  follows  that 
if  the  holder  has  the  absolute  right  to  de- 
mand payment  at  a  certain  date,  the  note  is* 
negotiable." 

In  Longmont  Nat.  Bank  v.  Loukonen,  53 
Colo.  489,  127  Pac.  947,  Ann.  Cas.  1914B 
208,  the  note  in  question  contained  a  provi- 
sion that :  "The  makers  and  indorsers  hereof 
hereby  .     .     agree  to  any  extensions  of 

time  of  payment  and  partial  payments  before, 
at  or  after  maturity." 

The  court  said:  "The  provision  under 
consideration  does  not  mean  that  the  holder 
can  arbitrarily  extend  the  time  of  the  pay- 
ment of  the  note  as  he  may  see  fit,  over  ob- 
jection by  the  maker,  nor  can  the  latter  make 
an  extension  without  the  consent  of  the 
holder." 

In  Navajo  County  Bank  v.  Dolson,  163  Cal. 
485,  126  Pac.  153,  41  L.R.A.(N.S.)  787,  the 
note  in  question  provided  that:  "We  agree 
that  after  maturity  this  note  may  be  extended 
from  time  to  time  by  any  one  or  more  of  us 
without  the  knowledge  or  consent  of  any  of 
the  others  of  us,  and  after  such  extension  the 
liability  of  all  parties  shall  remain  as  if  no 
such  extension  had  been  made." 

The  court,  in  speaking  of  this  provision, 
says:  ''There  is  nothing  uncertain  in  this 
note  about  the  date  of  maturity.  The  provi- 
sion refers  only  to  Something  that  may  be 
done  by  the  maker,  if  the  holder  agrees  there- 
to, 'after  maturity.'  Clearly  the  provision 
referred  to  is  in  no  way  binding  upon  the 
holder  of  the  note.  No  one  can  reasonably 
'claim  that  the  effect  thereof  ia  to  give  the 
maker  the  right  to  extend  the  time  of  pay- 
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meXit,  without  the  consent  of  the  holder. 
The  note  was  dated  April  23,  1908,  and  by 
its  terms,  [463]  unaffected  by  anything  in 
the  provision  referred  to,  was  to  mature 
'nine  months  after  date,'  at  which  time  the 
holder,  so  far  as  anything  contained  therein 
is  concerned,  had  the  absolute  right  to  insist 
on  payment.  There  was  no  provision  under 
which  the  time  so  specified  could  be  changed, 
or  the  right  of  the  holder  to  insist  on  pay- 
ment at  such  time  he  held  to  be  aiTected. 
Where  the  time  is  tlius  definitely  and  irrevo- 
cably fixed  at  which  the  note  shall  mature 
and  the  holder  shall  be  at  liberty  to  compel 
payment,  we  are  unable  to  see  how  a  provi- 
sion, looking  to  a  possible  agreement  between 
the  parties  after  maturity,  for  an  extension, 
renders  the  executed  note  at  all  indefinite  or 
uncertain  as  to  the  time  when  it  is  payable." 

The  interpretation  of  the  language  which 
is  identical  with  the  note  here  in  question,  in 
this  regard,  is  exactly  as  we  have  interpreted 
this  one.  The  fact  of  the  slight  difference  in 
the  phraseology  in  the  other  regard  in  no  way 
affects  the  reasoning  in  the  California  case. 

In  Missouri-Iiincoln  Trust  Co.  v.  Long,  31 
Okla.  1,  120  Pac.  291,  the  note  contained  the 
provision  that:  "The  makers  .  .  .  con- 
sent that  the  time  for  payment  may  be  ex- 
tended without  notice  thereof." 

The  court  holds  that  the  provision  does  not 
make  a  note  non-negotiable,  relying  upon 
Pomeroy  First  Nat.  Bank  v.  Buttery,  17  N. 
D.  326,  116  N.  W.  341,  16  L.R.A.(N.S.)  878, 
17  Ann.  Cas.  52,  supra,  and  other  eases  for 
authority. 

In  Stitzel  t.  Miller,  250  111.  72,  95  N.  E. 
53,  34  L.R^(K.S.)  1004,  Ann.  Cas.  1912B 
•412,  the  note  contained  the  provision  that: 
^'We  also  agree  that  in  case  said  note  is  not 
paid  at  maturity,  it  is  at  the  option  of  the 
holder  hereof  to  extend,  as  he  deems  proper, 
the  payment  of  the  above  note,  and  that  said 
exteneion  shall  not  in  any  manner  release  one 
or  either  of  us  from  the  payment  hereof." 

The  court  says:  "The  contention  that  said 
quoted  words  gave  the  holder  the  authority,  to 
extend  the  note  as  he  pleased,  that  it  could 
not  be  know  what  extensions  he  might  grant, 
and  that  therefore  the  time  when  the  note 
became  due  .  .  .  was  uncertain  and  un- 
determinate,  rendering  the  note  non-negoti- 
able, cannot  be  sustained.  The  note  expressly 
provides  that  such  option  to  extend  can  be 
exercised  only  upon  the  failure  of  the  payors 
to  make  payment  at  its  maturity." 

[464]  the  decision  is  based  upon  the  propo- 
sition that  until  the  note  matures  no  person 
under  its  terms  had  power  to  make  an  ex- 
tension of  time  for  payment,  and  contains  an 
expression  to  the  effect  that,  if  there  was 
authority  to  extend  the  note  before  maturity, 
it  would  render  the  note  non-negotiable. 


A  much  more  serious  question  arises  under 
appellee's  second  proposition.  It  is  apparent 
that  if  a  provision  is  inserted  for  extensions 
at  or  after  maturity,  they  can  have  no  effect 
upon  the  negotiability  of  the  note,  because 
at  maturity  the  note  ceases  to  be  negotiable 
by  operation  of  law.  It  therefore  becomes 
immaterial  tliat  a  provision  is  inserted  that, 
after  the  maturity  of  the  note,  the  sureties 
and  indorsers  shall  not  be  discharged  in  case 
the  note  is  extended.  This  is  clearly  pointed 
out  in  the  Illinois  and  California  cases,  cited 
supra. 

But  where  there  is  a  provision  authorizing 
extensions  prior  to  maturity,  then  a  more 
serious  proposition  is  presented.  If  the  note 
may  be  extended  from  time  to  time  at  will 
during  the  period  prior  to  maturity,  then 
the  time  of  payment  becomes  uncertain  and 
indefinite.  It  is  upon  this  proposition  that, 
in  a  majority  of  the  states,  we  believe,  a  note 
like  the  one  here  in  question  is  held  to  be 
non-negotiable.  Thus  in  Smith  v.  Van  Blar- 
com  46  Mich.  371,  8  N.  W.  90,  the  note 
contained  a  provision  that:  "The  makers  and 
indorsers  of  this  note  expressly  agree  that 
the  payee,  or  his  assigns,  may  extend  the 
time  of  payment  thereof  indefinitely,  as  he 
or  they  may  see  fit." 

The  court,  per  Campbell,  J.,  said:  "By  the 
terms  of  this  note,  which  must  be  read  sub' 
ject  to  the  condition,  it  was  not  payable 
absolutely  three  months  after  date  or  at  any 
other  one  time.  The  time  of  payment  could 
be  postponed  not  merely  once,  but  as  often 
as  either  Charles  H.  Van  Blarcom  or  his  as- 
signs might  think  it  desirable.  There  is 
nothing  on  the  face  of  the  note  whereby  any 
one  can  tell,  either  directly  or  by  reference 
to  any  particular  event,  at  what  period  this 
paper  will  become  absolutely  payable.  We 
cannot  conceive  how  this  can  be  treated  as 
not  payable  on  a  contingency." 

[465]  In  Richmond  Second  Nat.  Bank  v. 
Wheeler,  75  Mich.  546,  42  N.  W.  963,  a  note 
containing  a  similar  provision  was  likewise 
held  to  be  non-negotiable.  In  Woodbury  v. 
Roberts,  59  la.  348,  13  N.  W.  312,  44  Am. 
Rep.  685,  the  note  contained  a  provinion 
that:  *'The  makers  and  indorsers  of  this 
obligation  further  expressly  agree  that  the 
payee,  or  his  assigns  may  extend  the  time  of 
payment  thereof  from  time  to  time  indefinite- 
ly, as  he  or  they  may  see  fit." 

The  court  said:  "But  the  note  before  us 
may  never  fall  due,  for  payment  may  be  ex- 
tended indefinitely.  ...  By  regarding 
such  paper  as  non-negotiable  no  prejudice  will 
result  to  the  mercantile  and  financial  business 
of  the  country,  but  sharpers  will  be  defeated 
in  their  attempt  to  swindle  the  confiding  and 
unwary,  a  result  in  accord  with  sound  policy 
and  good  morals." 
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In  Farmer  v.  Graettinger  Bank,  130  la. 
489,  107  N.  W.  107,  the  note  contained  the 
provision  that :  "Sureties  hereby  consent  that 
time  of  payment  may  be  extended  from  time 
to  time  without  notice  thereof." 

The  distinction  drawn  in  this  case  is  evi- 
dently based  upon  the  fact  that  in  the  former 
there  was  an  agreement  to  an  extension,  but 
in  the  latter  there  was  merely  an  agreement 
that  the  surety  should  not  be  discharged  in 
case  an  extension  should  be  granted.  In  Glid- 
den  V.  Henry,  104  Ind.  278,  1  N.  E.  369,  64 
Am.  Rep.  316,  the  provision  for  extensions  are 
the  same  as  in  the  Michigan  case,  supra, 
and  the  court  said:  "In  the  case  before  us, 
all  parts  of  the  note  must  be  looked  to  in 
determining  the  quality  of  the  paper.  There 
is  a  promise  to  pay  in  12  mouths,  but  that 
promise  is  not  certain  and  unconditional. 
The  other  clause  is  that  the  time  of  payment 
may  be  extended  indefinitely,  as  the  parties 
may  agree.  From  an  inspection  of  the  note, 
it  is  impossible  to  tell  when  it  may  mature, 
because  it  is  impossible  to  know  what  exten- 
sion may  have  been,  or  may  hereafter,  be 
agreed  upon." 

In  Coffin  V.  Spencer,  39  Fed.  262,  the  pro- 
vision in  the  note  was  practically  the  same  as 
in  the  Michigan  [466]  and  Indiana  cases,  and 
the  Circuit  Court  for  the  District  of  Indiana 
said:  "The  latter  I  think  the  true  reading, 
and  it  means  that  at  any  time  before  or  after 
maturity  of  the  note  by  its  terms,  or  by  the 
terms  of  any  agreement  for  renewal  or  exten- 
sion, the  holder,  whether  the  payee  or  any ' 
assignee,  may,  by  agreement  with  the  maker, 
or  with  an  indorser  or  other  party  liable 
on  the  paper,  renew  or  extend  the  date  of 
payment  *from  time  to  time,*  that  is  to  say, 
definitely,  without  prejudice  ultimately  to  his 
remedies  against  any  of  the  parties.  Every 
successive  taker  of  the  paper  is,  of  course, 
bound  to  take  notice  of  this  stipulation,  and, 
instead  of  looking  only  to  the  face  of  the 
instrument  for  the  time  of  its  maturity,  as 
in  case  of  commercial  paper  he  must,  is  put 
upon  inquiry  whether  or. not  any  agreement 
for  a  renewal  or  extension  of  time  has  been 
made  by  his  proposed  assignor  or  by  any 
previous  holder.  .  .  ,  The  note  in  suit,  it 
seems  clear  enough,  cannot  be  deemed  nego- 
tiable." 

In  Union  Stockyards  Nat.  Bank  v.  Bolan, 
14  Idaho  87,  93  Pac.  508,  125  Am.  St.  Rep. 
146,  the  provision  in  the  note  is  as  follows: 
"No  extension  of  time  of  payment,  with  or 
without  our  knowledge,  by  the  receipt  of  in- 
terest or  otherwise,  shall  release  us  or  either 
of  us  from  the  obligation  of  payment." 

The  court  said:  "This  is  an  express  con- 
tract to  the  effect  that  the  time  of  payment 
may  be  extended  to  any  one  or  all  of  the 
sureties,  guarantors,  indorsers,  or  makers  of 
the  note,  without  notice  to  all  or  any  one  of 


them.  This  undoubtedly  renders  the  note 
non-negotiable  under  all  the  authorities  that 
have  been  brought  to  our  attention  on  the 
subject." 

In  Rossville  State  Bank  v.  Heslet,  84  Kaa. 
315,  113  Pac.  1052,  33  L.R.A.(N.S.)  738,  the 
provision  of  the  note  was  that:  "Each  signer 
and  indorser  makes  the  other  an  agent  to 
extend  the  time  of  this  note." 

The  court  refers  to  the  former  case  in  that 
state  of  City  Nat.  Bank  v.  Gunter,  67  Kan. 
227,  72  Pac.  842,  in  which  the  provision  ap- 
peared in  the  note  that:  [467]  ''The  makers 
and  indorsers  .  .  .  agree  to  all  exten- 
sions and  partial  payments  before  or  after 
maturity  without  prejudice  to  holder." 

In  discussnig  the  case  under  consideration, 
and  the  Gunter  Case,  the  court  said:  "Inter- 
preting 'signer'  to  mean  'maker,'  and  the 
agency  of  each  maker  and  indorser  to  act  for 
the  other,  as  equivalent  to  a  consent  to  the 
action  of  either  to  an  agreement  for  exten- 
sion made  by  another,  the  only  material 
difference  discernible  is  that  in  the  Gunter 
Case  the  note  stated  that  the  extension  might 
he  made  before  or  after  maturity,  while  in 
this  case  it  authorizes  the  extension  without 
stating  when  it  may  be  made.  The  precise 
inquiry  suggested  is  whether  the  authority  to 
extend  here  given  may  be  exercised  only  after 
maturity.  If  so,  the  time  is  fixed  for  pay- 
ment; for  the  promise,  apart  from  this  clause, 
is  to  pay  on  January  1,  1909,  and  an  author- 
ity to  extend  afterwards  would  only  amount 
to  a  waiver  of  the  right  to  be  relieved  from 
liability  for  an  extension  without  such  au- 
thority. If,  however,  the  clause  is  to  be  con- 
strued as  giving  the  parties  named  the  right 
to  extend  the  time  before  maturity,  its  effect 
would  be  precisely  the  same  as  though  the 
words  'on  or  before'  had  been  inserted,  and  the 
rule  of  the  Gunter  Case  would  apply.  .  .  . 
The  vice  of  the  stipulation  in  question  is  that 
the  day  of  payment  cannot  be  determined. 
The  signer  (maker)  or  any  indorser  may,  at 
any  time  he  sees  fit  to  do  so,  as  agent  one 
for  another,  extend  the  time  for  payment  by 
agreement  with  the  holder.  The  payee  in 
transferring  the  note  may  become  an  indorser, 
and  therefore  an  agent  for  the  maker,  and  his 
indorsee  may  in  turn,  become  an  indorser 
with  like  power,  so  that  the  time  of  maturity 
must  be  indefinite,  and  not  determinable  from 
the  instrument." 

See  further  many  cases  collected  in  a  note 
to  Pomeroy  First  Nat.  Bank  v.  Buttery,  17 
Ann.  Cas.  52. 

It  clearly  appears  from  the  reading  of  the 
foregoing  cases,  and  many  others  which  we 
have  examined,  that  in  the  opinion  of  those 
courts  the  uncertainty  as  to  the  time  of 
payment,  which  is  held  to  render  the  note 
non-negotiable,  arises  out  of  the  fact  that 
there  is  an  agreement  in  the  note  that  the 
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same  may  be  extended  prior  to  maturity.  The 
fact  that  such  extension  of  the  time  of  pay- 
ment is  contemplated  and  provided  for  is 
held  to  render  the  time  of  payment  so  un- 
certain as  to  destroy  the  negotiability  of 
the  instrument.  On  the  other  hand,  there  is 
a  line  of  cases,  mostly  more  modern,  which 
takes  an  opposite  view  of  provisions  of  this 
kind.  They  are  based  upon  the  proposition 
[468]  that  the  time  of  payment  within  the 
meaning  and  requirement  of  the  law  mer- 
chant and  the  negotiable  instrument  law  is 
certain  or  determinable,  whenever  the  time  at 
which  the  payee  or  holder  may  demand  pay- 
ment is  certain  or  determinable.  We  have 
before  seen  that,  under  the  terms  of  this 
instrument,  in  this  case,  the  payee  or  holder 
is  entitled  to  demand  payment  on  the  day 
specified  therein,  there  being  no  right  on 
the  part  of  any  other  party  to  the  instrument 
to  compel  him  to  extend  the  same  against 
his  consent.  The  Texas  case,  heretofore  cited 
and  quoted  from,  is  one  of  the  leading  cases 
adopting  the  latter  position.  The  North 
Dakota  case  is  another  leading  case  to  the 
same  effect.  In  Missouri-Lincoln  Trust  Co. 
T.  Long,  the  Supreme  Court  of  Oklahoma  an- 
nounces its  adherence  to  the  same  doctrine 
that  so  long  as  the  payee  or  holder  may  in- 
sist upon  the  payment  of  the  note  at  ma- 
turity, there  is  no  uncertainty  as  to  the  time 
of  payment,  citing  the  Texas  case,  supra,  and 
Missouri  cases.  In  Longmont  National  Bank 
y.  Loukonen,  supra,  the  makers  and  indor»crs 
agreed  to  any  extensions  of  time  of  payment 
before,  at,  or  after  maturity.  The  Colorado 
court  in  that  case  adopts  the  reasoning  of  the 
Texas  and  North  Dakota  courts,  and  says: 
"The  time  of  payment  of  this  note,  by  its 
express  terms,  is  certain.  A  definite  time 
when  the  holder  may  demand  payment  is 
stated,  and  the  period  of  maturity  is  fixed. 
There  is  nothing  in  the  note  which  gives  the 
maker,  or  any  one  else,  a  right  to  demand  an 
extension,  or  which,  binds  the  holder  to  give 
it.  We  are  unable  to  perceive  how  the  mere 
fact  that  the  signers  and  iudor^ers  undertake 
to  be  bound  by  any  extension  of  time  of  pay- 
ment, which  may  thereafter  be  settled  upon, 
takes  from  an  instrument  in  all  other  re- 
spects commercial  paper,  its  negotiable  char- 
acter. Any  agreement  for  an  extension,  not 
appearing  in  the  instrument  and  unknown  to 
a  purchaser  for  value  before  maturity,  would 
not  defeat  his  right  to  demand  payment  of 
the  note  according  to  its  original  terms. 
.  .  .  The  sole  purpose  of  the  stipulation  is 
for  the  protection  of  the  holder,  by  continu- 
ing the  liability  of  both  maker  and  indorser 
in  case  of  extension.  ...  A  legal  right 
exists  in  the  maker  and  holder  of  any  nego- 
tiable instrument  to  agree  to  an  extension, 
and  the  fact  that  such  legal  right  exists  does 
not  make  the  paper  non-negotiable;  no  more 


should  the  fact  that  the  maker's  consent  to 
an  extension,  which  he  always  has  the  legal 
right  to  give,  is  [469]  expressed  in  the  note, 
but  which  does  not  in  fact  constitute  an  ex- 
tension, have  such  effect.  To  hold  that  an 
undisclosed  agreement  to  extend  destroys  the 
obligation  to  pay  a  note  according  to  its 
terms,  thus  making  the  time  of  payment  un- 
certain, in  the  hands  of  a  bona  (ide  holder  for 
value  before  maturity,  would  be  contrary  to 
every  principle  of  justice  and  fair  dealing. 
Such  would  be  the  effect  of  declaring  this 
instrument  non-negotiable." 

The  court  cites  the  Missouri,  North  Dakota, 
Texas,  and  Oklahoma  cases,  before  referred  to. 

In  City  Nat.  Bank  v.  Goodloe-McClelland 
Co.  93  Mo.  App.  123,  the  note  provided  that: 
"The  makers  and  indorsers  agree  to  all 
extensions  and  partial  payments  before  or 
after  maturity  without  prejudice  to  the 
holder." 

The  court  held  that  this  provision  did  not 
impair  the  negotiability  of  the  note. 

We  propose  to  adopt  what,  we  are  free  to 
admit,  is  the  minority  doctrine,  at  least  so 
far  as  numbers  of  states  are  concerned,  be- 
cause we  believe  the  doctrine  to  be>  founded 
in  reason  and  to  be  the  best  suited  to  business 
and  commercial  usage.  It  is  a  matter  of 
common  knowledge  that  it  is  the  general,  if 
not  the  universal,  custom  of  banks  to  insert 
provisions  of  a  similar  nature  to  the  ones 
inserted  in  the  note  in  question,  whenever 
they  loan  money.  We  cannot  see  that  harm 
can  come  to  the  people  of  the  business  world 
by  holding  tbis  note  to  be  a  negotiable  instru- 
ment. On  the  other  hand,  we  can  see  that 
harm  may  come  from  unduly  hampering 
business  transactions  of  this  kind.  If  a 
banker  must  insist  upon  payment  of  a  note 
at  maturity  or  otherwise  lose  the  security  of 
indorsers  upon  commercial  paper,  then  the 
borrowers  of  money  from  banks  will  inevi- 
tably suffer  great  inconvenience,  and  often 
great  loss.  This  is  apparent  to  all  who  have 
had  experience  or  observation  in  commercial 
transactions  of  this  kind.  Nor  will  this  hold- 
ing operate  as  a  restraint  upon  the  dealing 
in  commercial  paper  for  the  reason  that  un- 
der sections  52  and  56  of  our  negotiable 
instruments  law  (chapter  S3,  Laws  of  1907) 
the  assignee  cannot  take  such  paper  and  lose 
the  benefit  of  its  negotiable  character  unless 
he  [470]  has  actual  knowledge  of  the  infirm- 
ity or  defect,  or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amounts 
to  bad  faith.  A  simple  inquiry  in  good  faith 
of  the  payee  or  holder  of  negotiable  paper  as 
to  whether  the  same  had  been  extended  by  the 
parties  thereto  would,  we  assume,  be  held 
to  constitute  such  assignee  a  holder  in  due 
course.  It  follows  that  the  judgment  of  the 
district  court  in  holding  that  the  instrument 
was  non-negotiable  was  erroneous.  ' 
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It  is  urged  by  counsel  for  appellant  that 
this  court  should  now  enter  judgment  for  the 
plaintiff  upon  the  note  in  question.  It  ap^ 
pears,  however,  from  the  pleadings  that  the 
question  of  taking  of  the  note  by  the  plaintiff 
in  good  faith  or  bad  faith  was  in  issue,  but 
was  not  decided  by  the  court,  the  court  hav- 
ing directed  a  verdict  for  the  defendant  upon  ■ 
the  sole  proposition  that  the  note  was  non- 
negotiable,  and  that  therefore  there  was  no 
question  as  to  the  good  faith  or  bad  faith  of 
the  plaintiff,  in  taking  the  note,  for  deter- 
mination by  the  jury.  It  is  argued,  on  the 
other  hand,  by  counsel  for  appellee,  that  the 
action  of  the  court  in  directing  a  verdict  for 
the  defendant  was  a  finding  that  the  burden 
of  proof  resting  upon  the  plaintiff  in  regard 
to  good  faith  in  the  taking  of  the  note  had 
not  been  met.  We  think  not.  The  district 
court,  at  the  instance  of  counsel  for  the  de- 
fendant, held  that  the  note  was  non -negoti- 
able, and  that  therefore  it  was  subject,  in 
the  hands  of  plaintiff,  to  all  of  the  defenses 
set  up  in  the  answer.  The  plaintiff,  of  course, 
denied  the  allegations  in  the  answer  that  it 
had  taken  the  note  in  bad  faith,  and  intro- 
duced proof  on  the  issue.  But  this  issue  has 
never  been  submitted  to  a  jury,  nor  decided 
by  the  court.  It  is  therefore  apparent  that 
the  cause  must  be  retried. 

.For  the  reasons  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  in- 
structions to  award  a  new  trial;  and  it  is 
so  ordered. 

Roberts,  0.  J.,  and  Hanna,  J.,  concur. 

On  Reueabixo. 
(January  11,  1916.) 

[471]  Pabkeb,  J. — In  the  last  section  of  the 
opinion  we  determine  that  the  question  as  to 
whether  the  plaintiff  took  the  note  without 
notice,  and  in  good  faith  had  not  been  deter- 
mined in  the  court  below,  and  consequently 
we  remanded  the  cause  for  a  new  trial.  A 
later  examination  of  the  record,  however,  dis- 
closes that  in  this  we  were  in  error,  and  for 
that   reason   we   have  granted   a  rehearing. 

At  the  close  of  the  case  each  party  moved 
for  an  instructed  verdict  in  his  favor,  the 
defendant  specially  submitting  the  case  on 
the  "basis  of  all  evidence.**  This  necessarily 
submitted  to  the  court  the  evidence  on  the 
question  of  notice  and  good  or  bad  faith  on 
the  part  of  the  appellant  in  taking  the  note. 
The  appellant  does  not  resist  this  proposi- 
tion, but,  on  the  contrary,  insists  that  the 
evidence  submitted  authorizes  and  requires 
a  judgment  in  its  favor.  Appellee,  of  course, 
argues  that  the  evidence  authorized  the  direc- 
tion of  a  verdict  in  favor  of  appellee  upon 
this  point,  and  that  the  action  of  the  court 


cannot  be  disturbed  here.  There  is  a  con- 
troversy between  counsel  as  to  the  issue  ten- 
dered by  the  answer.  It  was  alleged  in  the 
answer  that:  '*The  said  plaintiff  had  full 
knowledge  and  notice  of  all  of  the  facts  here- 
inabove stated,  and  took  the  said  note  charged 
and  chargeable  with  full  knowledge  and  notice 
thereof,  and  of  each  of  said  facts.'' 

In  the  reply  the  appellant  denied  this  alle- 
gation of  the  answer,  and  alleged  that  it 
acquired  said  note  for  full  value  in  due 
course  of  business  prior  to  its  maturity,  and 
without  knowledge  of  any  defect  or  want  of 
consideration  or  other  defects  claimed  by  said 
defendant.  Upon  this  state  of  the  pleadings 
the  appellant  argues  that  there  was  tendered 
the  sole  issue  of  notice  or  want  of  notice  to  the 
appellant  of  the  infirmities  in  the  paper,  and 
that  no  issue  of  bad  faith  in  taking  the  note 
was  tendered  by  the  pleadings.  The  appellee 
contends  that  the  allegations  of  the  answer 
are  broad  enough  to  tender  the  issue  both  of 
actual  notice  and  of  knowledge  of  such  facts 
that  the  taking  of  the  instrument  amounted 
to  bad  faith.  In  view  of  [472]  the  disposi- 
tion which  we  will  make  of  the  matter,  we 
do  not  deem  it  necessary  to  determine  specific- 
ally whether  the  issue  tendered  was  narrowed 
by  the  pleadings,  as  claimed  by  the  appellant, 
or  not,  and  the  case  will  be  treated  as  if  the 
pleadings  tendered  both  issues. 

One  M.  W.  Flournoy,  vice-president  and 
manager  of  the  appellant  bank,  was  the  only 
witness  who  testified  upon  these  subjects.  He 
flatly  denied  that  he  or  the  appellant  bank 
had  any  knowledge  or  notice  of  the  defects 
or  infirmities  of  the  paper  at  the  time  the 
bank  took  the  same;  the  business  having  been 
done  entirely  between  the  holder  of  the  note 
and  the  witness  as  such  vice-president  and 
general  manager.  Upon  cross-examination 
the  witness  was  not  shaken  in  any  particular 
from  the  position  which  he  took  on  direct 
examination  in  this  regard.  The  issue  then  as 
to  whether  the  appellant  bank  had  notice  of 
the  infirmities  of  the  paper  at  the  time  it 
acquired  it  may  be  dismissed  from  further 
consideration,  there  being  no  evidence  of  any 
kind  in  the  record  to  support  a  finding  that 
it  did  have  such  notice,  and,  on  the  other 
hand,  evidence  given  all  showing  that  it  did 
not  have  such  notice. 

Upon  cross-examination  the  witness  Flour- 
noy was  pressed  for  facts  which  might  show 
that  he  was  aware  of  the  financial  condition 
of  the  payee,  and  the  general  condition  of 
his  business  affairs,  from  which  it  was 
thought  to  be  inferred  that  the  note  was  tak- 
en in  bad  faith.  He  was  asked  whether  he  did 
not  know,  prior  to  taking  the  note,  that  the 
Montezuma  Trust  Company,  of  which  the 
payee  of  the  note  was  the  head,  was  in  bad 
financial  condition,  and  that  the  payee  wa^ 
endeavoring  to  reorganize  the  same  with  addi- 
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tionai  capital.  The  witneBS  admitted  that  he 
knew  that  the  Montezuma  Trust  Company 
was  doing  business  under  unfavorable  condi- 
tions; that  he  had  declined  to  join  in  the 
reorganization  of  the  same,  and  supposed  that 
the  plan  had  been  abandoned.  He  testified 
that  the  Montezuma  Trust  Company  appeared 
to  be  in  financial  difficulty.  He  further  tes- 
tified that  the  payee  presented  the  note^  and 
asked  a  loan  of  $5,000  with  the  note  as  col- 
lateral security,  which  was  made,  and  the 
proceeds  placed  [473]  to  the  credit  of  the 
Montezuma  Trust  Company  according  to  the 
custom  of  years;  the  payee  not  having  a  per- 
sonal account  with  the  appellant  bank.  The 
note  was  upon  a  printed  blank,  with  the 
Montezuma  Trust  Company  named  as  payee, 
and  it  was  interlined,  substituting  the  name 
of  the  payee  for  that  of  the  Montezuma 
Trust  Company.  The  note  was  payable  on  or 
before  two  years  from  date,  and  the  witness 
testified  it  was  not  customary  for  the  appel- 
lant bank  to  discount  such  note,  but  it  was 
customary  to  take  the  same  as  collateral 
The  note  provided  for  semi-annual  interest, 
but  the  witness  did  not  demand  interest  for 
about  one  year  after  the  date  of  the  note. 
He  explained  the  failure  to  demand  the  in- 
terest by  saying  that,  the  note  being  held  as 
collateral  aecuruitv,  the  bank  did  not  attend 
to  the  collection  of  the  interest  promptly,  as 
it  would  in  case  the  bank  really  owned  the 
note.  The  witness  said  he  understood  the 
maker  of  the  note  to  be  a  man  of  means,  and 
knew  nothing  about  his  business  affairs,  or 
whether  he  had  needs  to  raise  money  on  notes, 
and  made  no  inquiry  of  the  payee  as  to  how 
he  came  to  have  the  maker's  note.  This  is 
the  substance  of  the  testimony  of  the  witness 
Floumoy,  on  this  subject  on  cross-examina- 
tion. The  most  than  can  be  said  for  this  evi- 
dence is  that  the  bank  failed  to  make  inquiry 
of  the  payee  how  or  why  he  came  to  have 
such  a  note  of  the  maker.  That  the  bank 
did  not  take  the  note  in  bad  faith  in  the 
sense  that  it  knew  of  these  infirmities,  and 
attempted  to  defraud  the  maker  to  its  advan- 
tage, or  that  of  the  payee,  is  apparent.  The 
evidence  points  to  no  other  conclusion.  The 
bank  simply  failed  to  inquire  of  the  payee 
how  or  why  he  had  such  a  note,  either  through 
negligence,  or  carelessness,  if,  indeed,  it  was 
its  duty  to  so  inquire,  or  under  suspicious 
circumstances. 

Appellee  argues  that  while  gross  negligence 
is  not  the  same  thing  as  bad  faith,  it  may  be 
evidence  of  the  same  and,  in  this  case  the 
appellant  bank  having  been  negligent,  or  be- 
ing aware  of  suspicious  circumstances,  these 
facta  are  sufficient  to  support  a  finding  of  bad 
faith  in  taking  the  note.  He  relies  upon 
Goodman  y.  Harvey,  4  Ad.  &  £1.  870,  31  E. 
C.  L.  212 ;  Ward  v.  City  trust  Co.  192  N.  Y. 
[474]  61,  84  y.  E.  586;  McNight  v.  Parsons, 


136  la.  390,  113  N.  W.  858,  22  L,R.A.(X.S.) 
718,  125  Am.  St.  Rep,  265,  15  Ann.  Cas. 
665;  In  re  Hopper-Morgan  Co.  156  Fed.  625; 
and  1  Daniel  on  Negotiable  Instruments 
(6th  ed.)   §  776. 

In  Goodman  v.  Harvey,  supra,  the  bill  was 
given  by  the  defendants  to  a  shipowner  for 
freight.  It  was  presented  for  acceptance  by 
an  agent  of  the  holder,  and  acceptance  w^as 
refused,  and  the  bill  was  protested.  The  bill 
was  then  returned  to  the  payee,  and  was 
again  put  out  by  him,  and  was  discoimted 
by  the  plaintiff.  When  it  became  due,  it  was 
presented  to  the  makers,  and  payment  re- 
fused, and  it  was  thereupon  again  protested 
for  nonpayment.  The  jury,  in  answer  to  a 
question  from  the  Lord  Chief  Justice,  said 
that  in  thdir  opinion  the  notarial  marks  on  the 
bill  were  sufficient  notice  to  an  indorsee  of 
nonacceptance.  Tka  court. said:  *'The  ques- 
tion I  offered  to  submit  to  the  jury  was 
whether  the  plaintiff  had  been  guilty  of  gross 
negligence  or  not.  I  believe  we  are  all  of 
opinion  that  gross  negligence  only  would  not 
be  a  sufficient  answer  where  the  party  has 
given  consideration  for  the  bill.  Gross  neg- 
ligence may  be  evidence  of  mala  fides,  but 
it  is  not  the  same  thing.  We  have  shaken  off 
the  last  remnant  of  the  contrary  doctrine. 
Where  the  bill  has  passed  to' the  plaintiff 
without  any  proof  of  bad  faith  in  him,  there  is 
no  objection  to  his  title.  The  evidence  in  this 
case  as  to  the  notarial  marks  could  only 
weigh  as  rendering  it  less  likely  that  the  bill 
should  have  been  taken  in  perfect  good 
faith." 

In  Willis  y.  England  Bank,  4  Ad.  &  L.  32, 
31  E.  C.  L.  19,  it  is  said:  '^A  doctrine  has, 
indeed,  prevailed  that  the  person  taking  a 
negotiable  instrument  must  show  that  he 
used  such  caution  as  a  prudent  man  acquaint- 
ed with  business  would  exert;  but  this  gave 
rise  to  many  complicated  questions,  and  the 
law  has  now  nearly  reverted  to  the  old  rule, 
which  was  that  of  certainty  and  convenience, 
that  the  bona  fide  holder  of  a  negotiable  in- 
strument for  value  is  entitled  as  against 
every  one..  It  would  probably  be  considered 
now,  if  the  precise  point  arose,  that  the  real 
question  was  bona  fides.  ...  It  would, 
perhaps,  be  more  correct  to  say  that  the  same 
facts  might  raise  the  presumption  of  gross 
negligence  or  that  of  fraud.  The  facts  might 
show  a  determination  to  wink  at  anything." 

[476]  In  Ward  v.  City  Trust  Co.  supra,  the 
trust  company  had  representatives  on  the 
board  of  directors  of  a  corporation,  and  two 
of  the  officers  of  the  corporation  used  the 
funds  of  the  corporation  for  the  payment  to 
the  trust  company  of  their  personal  obliga- 
tions to  it.  The  transaction  was  on  its.  face 
apparently  without  authority  on  the  part  of 
the  officers  of  the  bank.  The  court  said: 
"It  is  not  enough  for  the  trust  company  to 
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part  with  value  by  siirrendering  the  note  and 
collateral,  for  it  was  bound  to  act  in  good 
faith  in  order  to  get  good  title.  .  .  .  Bad 
faith  in  taking  commercial  paper  does  not 
necessarily  involve  furtive  motives;  for  it 
exists  when  the  purchaser  has  notice  of  facts 
which,  if  unexplained,  would  show  that  he 
was  taking  the  property  of  one  who,  to  quote 
again  from  Paviour  case,  'owed  him  nothing, 
in  payment  of  a  claim  that  he  held  against 
some  one  else.  .  .  .  Even  if  his  actual  good 
faith  is  not  questioned,  if  the  facts  known  to 
him  should  have  led  him  to  inquiry,  and  by 
inquiry  he  would  have  discovered  the  real 
situation,  in  a  commercial  sense  he  acted  in 
bad  faith,  and  the  law  will  withhold  from 
him  the  protection  that  it  would  otherwise 
extend.' " 

The  court  said  further:  "The  presump- 
tion was  against  the  transaction,  and,  as  we 
have  seen,  unless  the  presumption  was  over- 
come by  reasonable  inquiry,  the  transaction, 
unlawful  in  fact  and  unlawful  on  its  face,  is 
presumed  to  have  been  known  to  the  trust 
company  to  be  unlawful." 

In  McNight  v.  Parsons,  the  note  was  de- 
livered by  the  maker  to  the  payee  under 
agreement  that  it  should  not  be  negotiated 
until  it  was  ascertained  whether  a  certain 
fact  came  to  pass,  and  in  case  it  did  not,  the 
note  was  to  be  void  and  to  be  returned  to 
the  defendant.  The  question  was  whether  the 
holder  and  plaintiff  was  a  holder  in  good 
faith.  It  appears  that  the  plaintiff  in  that 
case  was  really  a  dummy,  and  the  note  was 
indorsed  to  him  for  the  express  purpose  of 
avoiding  such  defenses  as  the  defendant  might 
make  against  the  holder  of  the  note.  The 
plaintiff  made  no  attempt  to  assert  the  good 
faith  of  his  purchase,  or  to  negative  the  fact 
that  he  had  notice  of  any  defense  thereto. 
The  trial  court  directed  a  verdict  for  the 
plaintiff  upon  the  ground  that  there  was  no 
evidence  of  bad  [476]  faith  in  the  taking  of 
the  note.  The  judgment  was  reversed.  It 
is  said  by  the  couurt:  "It  is  equally  true 
that,  if  the  facts  sliown  have  any  fair  ten- 
dency to  show  bad  faith,  the  question  remains 
one  of  fact,  and  not  of  law.  It  is  especially 
the  case  where  the  evidence  of  fraud  is  suffi- 
cient to  put  the  burden  of  showing  good 
faith  on  the  holder." 

In  re  Hopper-Morgan  Co.  supra,  it  appeared 
from  an  agreed  statement  of  facts  that  the 
plaintiff  purchased  the  note  in  a  peculiar  way, 
under  peculiar  circumstances,  and  with  knowl- 
edge that  the  note  had  been  issued  for  some 
particular  purpose,  not  disclosed,  but  that 
Mugler,  who  had  disposed  of  it  to  Prescott, 
from  whom  the  claimant  obtained  it,  was  not 
the  owner,  and  had  the  right  to  use  it  as 
collateral  merely.  The  court  said:  "If  the 
purchaser  of  the  note  has  actual  knowledge 
of  the  infirmity  in  the  note,  or  want  of  title 


in  the  one  from  whom  he  takes  it,  that,  of 
course,  ends  the  case.  If  he  has  no  such 
actual  knowledge,  then  bad  faith  or  a  willful 
disregard  of  known  facts  showing  the  infirm- 
it  v  or  want  of  title  or  a  willful  evasion  of 
knowledge  of  the  facts,  will  be  sufficient  to 
defeat  recovery.  Facts  sufficient  to  create  a 
suspicion  of  the  truth  are  not  sufficient  to 
show  knowledge  or  bad  faith,  nor  is  mere 
gross  negligence  in  making  inquiry,  or  in  fail- 
ing to  make  inquiry,  alone,  sufficient.  There 
must  be  either  actual  knowledge  or  bad  faith. 
Bad  faith  may  be  shown  by  a  willful  disre- 
gard of  and  refusal  to  learn  the  facts  when 
available  and  at  hand." 

It  is  apparent  from  what  has  been  shown 
as  to  the  facts  in  each  of  the  foregoing  cases 
that  they  have  no  application  to  a  case  like 
the  one  under  consideration.  In  each  of  those 
cases,  except,  perhaps,  the  English  cases, 
there  was  something  about  the  nature  of  the 
transaction  itself  which  excluded  and  pre- 
vented any  dealing  concerning  the  same  in 
good  faith.  In  the  case  at  bar  there  was 
nothing  whatever  about  the  nature  of  the 
transaction  which  called  for  explanation;  it 
bore  no  evidence  whatever  of  illegality  or 
fraud,  but  was  the  usual  and  ordinary  com- 
mercial transaction.  Mr.  Daniel,  in  discuss- 
ing this  proposition,  uses  the  following  lan- 
guage :  "It  thus  appears  that  the  majority  rule, 
referred  to  in  the  [477]  foregoing  discussion, 
that  there  must  have  been  actual  notice  or 
bad  faith,  has  been  codified  in  those  states 
which  have  enacted  the  statute.  According 
to  that  rule,  and  under  the  statute,  mere 
suspicion  of  defect  of  title  or  knowledge  of 
circumstances  which  would  excite  suspicion  in 
the  mind  of  a  prudent  man,  or  even  gross 
negligence  on  the  part  of  the  taker  of  the  in- 
strument, at  the  time  of  transfer,  will  not 
defeat  his  title.  While  neither  gross  negli- 
gence, nor  knowledge  of  suspicious  circum- 
stances, of  itself  constitutes  bad  faith  as  mat- 
ter of  law,  it  is  evidence  from  which  bad 
faith  may  be  inferred,  and  such  facts,  when 
proven,  may  be  considered  by  a  jury  in  arriv- 
ing at  the  ultimate  fact  of  good  or  bad  faith. 
What  constitutes  this  actual  knowledge  of 
bad  faith,  under  the  statute,  has  been  the 
subject  of  judicial  discussion.  Bad  faith  in 
taking  commercial  paper,  it  has  been  said, 
does  not  necessarily  involve  furtive  motives 
It  may  be  shown  by  a  willful  disregard  and 
refusal  to  learn  the  facts  when  available  and 
at  hand,  and  if  a  purchaser  of  a  note  for  value 
before  maturity  has  notice  of  facts  tending 
to  show  defenses  to  the  same,  he  cannot  pur- 
posely refrain  from  making  inquiries  as  to 
the  inception  of  the  paper,  and  at  the  same 
time  claim  to  be  a  bona  fide  purchaser."  1 
Daniel,  Nego.  Ins.  (6th  ed.)  §  776. 

Appellant  cites  a  multitude  of  cases  upon 
the  general  doctrine  that  there  must  be  either 
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actual  Botice,  or  bad  faith  to  defeat  a  hold- 
er d  commercial  paper.  A  few  of  them  only 
will  be  cited.  Murray  t.  Lardner,  2  Wall. 
121,  17  U.  8.  (L.  ed.)  857;  Swift  v,  Tyson, 
16  Pet.  1,  10  U.  S.  (L.  ed.)  865;  Goodman 
V.  Simonds,  20  How.  343,  15  U.  S.  (L.  ed.) 
934 ;  Pittsburgh  Bank  v.  Neal,  22  How.  96,  16 
U.  S.  (L.  ed.)  323;  Cromwell  v.  Sac  County, 
96  U.  S.  58,  24  U.  S.  (L.  ed.)  681;  Shaw  v. 
North  Pennsylvania  R.  Co.  101  U.  S.  564,  25 
U.  S.  (L.  ed.)  892;  Swift  v.  Smith,  102  U.  S. 
442,  26  U.  S.  (L.  ed.)  193;  Second  Nat.  Bank 
V.  Morgan,  165  Pa.  St.  199,  30  Atl.  957,  44 
Am.  St.  Bep.  653;  Cheever  y.  Pittsburg,  etc. 
R.  Co.  150  N.  Y.  65,  44  N.  E.  701,  34  L.R.A. 
69,  55  Am.  St.  Rep.  649;  Kitchen  v.  Louden- 
back,  48  Ohio  St.  177,  26  N.  E.  979,  29  Am. 
St.  Rep.  544;  Jennings  t.  Todd,  118  Mo.  303, 
24  S.  W.  148,  40  Am.  St.  Rep.  377;  Wilson 
V.  Denton  82  Tex.  531,  18  S.  W.  620,  27  Am. 
St.  Rep.  912;  Breckenridge  y.  Lewis,  84  Me. 
349,  24  Atl.  864,  30  Am.  St.  Rep.  357 ;  Youle 
y.  Fosha,  76  Kan.  20,  90  Pac.  1091;  Eames 
y.  Crosier,  101  Cal.  260,  35  Pac.  873;  Matlock 
y.  Scheuerman,  51  Ore.  49,  93  Pac.  826,  17 
UR.A.(N.8.)  747;  MePherrin  y.  Tittle,  36 
Okla.  510,  129  Pac.  722,  44  L.R.A.(N.S)  395; 
[478]  Scandinayian  American  Bank  y.  John- 
ston, 63  Wash.  187,  115  Pac.  102;  Reilly  y. 
McKinnon,  159  Fed.  78,  86  C.  C.  A.  268.  He 
also  cites  7  Cyc  945,  and  Crawford's  Am. 
Neg.  Ins.  Law  (3d  ed.)  68.  These  authori- 
ties all  establish  the  uniform  doctrine  that 
a  holder  of  commercial  paper  may  be  a  holder 
in  due  course,  notwithstanding  that  he  may 
have  knowledge  of  suspicious  circumstances, 
or  may  be  guilty  of  even  gross  negligence  in 
taking  the  paper;  the  question  always  being 
in  such  cases  whether  he  took  the  paper  in 
good  faith  or  bad  faith. 

It  is  apparent,  however,  from  what  has 
been  heretofore  seen  in  the  original  opinion 
and  herein,  that  this  fundamental,  underly- 
ing proposition  is  not  quite  the  proposition 
involved  in  this  case.  The  question  in  this 
case  is  whether  there  was  sufficient  evidence 
before  the  trial  court  to  authorize  a  finding 
that  the  plaintiff  bank  took  the  note  in  bad 
faith.  In  other  words,  the  question  is,  Had 
the  trial  court  or  the  jury  made  a  specific 
finding  that  the  plaintiff  bank  did  not  take 
the  note  in  good  faith,  is  there  any  substan- 
tial evidence  in  the  record  upon  which  such  a 
finding  could  be  based?  We  do  not  think 
that  there  is  any  such  evidence.  As  has  been 
before  pointed  out,  this  transaction  was  the 
ordinary  business  transaction  dealing  with 
commercial  paper.  There  was  nothing  about 
the  note  itself  to  call  attention  of  the  plain- 
tiff bank  to  any  infirmity  in  the  same.  There 
was  nothing  about  the  circumstances  or  the 
relations  of  the  parties  which  called  for  ex- 
planation on  the  part  of  the  payee,  or  which 
even  was  calculated  to  arouse  suspicion  on  the 


part  of  the  bank.  The  witness  Flournoy 
testified  that  he  treated  the  transaction  ex- 
actly as  he  would  treat  any  other  of  the  same 
character,  and  that  he  knew  nothing  irregular 
or  defective  about  the  note.  Owing  to  the 
condition  of  the  record,  we  are  put  in  the 
position  of  sitting  as  a  jury  or  a  trial  court, 
and  passing  upon  these  facts.  After  careful 
examination  of  the  testimony,  and  a  thorough 
consideration  of  all  legitimate  inferences 
which  could  be  drawn  therefrom,  we  are  com- 
pelleil  to  fiay  that  there  is  no  substantial  evi- 
dence in  the  record  authorizing  a  finding  of 
bad  faith  on  [479]  the  part  of  the  bank.  A 
fine  discussion  of  this  same  question  is  to  be 
found  in  3  R.  C.  L.  p.  1071,  §  277,  et  seq.  It 
is  there  said:  **It  is  a  general  principle,  run- 
ning through  all  branches  and  subjects  of  the 
law,  that  one  will  be  chaiged  with  notice  of 
a  fact  who  has  information  which  should  have 
put  him  upon  inquiry,  if,  by  following  up  such 
information  with  diligence  and  understand- 
ing! ^b®  truth  could  have  been  ascertained. 
.  .  .  It  is  now  well  settled,  however,  that 
the  doctrine  of  notice,  as  it  affects  good  faith 
of  transactions  generally,  does  not  apply  to 
negotiable  instruments.'' 

Detroit  Nat.  Bank  v.  Union  Trust  Co.  145 
Mich.  656,  108  N.  W.  1092,  116  Am.  St.  Rep. 
319,  is  cited,  wherein  it  is  said :  •  "It  is  a 
general  rule,  applicable  to  transactions  not 
involving  commercial  paper,  that  where  one 
has  notice  of  facts  which  would  put  an  ordi- 
narily prudent  man  upon  inquiry,  he  cannot 
be  considered  a  bona  fide  purchaser,  if  he  neg- 
lect to  take  such  care  of  his  own  interests  as 
an  ordinarily  prudent  man  would  do,  but  that 
rule  has  not  been  applied  to  commercial 
paper.'' 

A  lengthy  quotation  from  Jones  v.  Gordon, 
2  App«  Cas.  (Eng.)  627,  is  inserted  in  the 
opinion,  from  which  we  quote  the  following: 
"But  if  the  facts  and  circumstances  are  such 
that  the  jury,  or  whoever  has  to  try  the 
question,  came  to  the  conclusion  that  he  was 
not  honestly  blundering  or  careless,  but  that 
he  must  have  had  a  suspicion  that  there  was 
something  wrong,  and  that  he  refrained  from 
asking  questions,  not  because  he  was  an  hon- 
est blunderer  or  a  stupid  man,  but  because 
he  thought  in  his  own  secret  mind,  'I  suspect 
there  is  something  wrong,  and  if  I  ask  ques- 
tions and  make  further  inquiry,  it  will  no 
longer  be  my  suspecting  it,  but  my  know- 
ing it,  and  then  I  shall  not  be  able  to  recover,' 
I  think  that  is  dislionesty.  I  think,  my  lords, 
that  this  is  so  not  only  by  good  sense  and 
reason,  but  by  the  authority  of  the  cases 
themselves." 

In  section  278  of  3  R.  C.  L.  p.  1074,  it  is 
said:  "He  cannot  be  charged  with  notice  by 
reason  of  any  want  of  diligence  on  his  part, 
even  when  he  is  in  the  situation  where  such 
facts  could  be  ascertained  by  inquiry.    .    .    . 
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Giv>S8  negligence  even  is  not  sufficient;  actual 
knowledge  of  the  facts  which  impeach  the 
validity  of  the  note  must  be  [480]  brought 
home  to  the  holder.  Knowledge,  however, 
may  be  shown  to  have  been  possessed  by  the 
party  either  by  direct  proof,  or  by  facts  and 
circumstances  that  fairly  lead  to  that  conclu- 
sion, and  circumstances  that  are  not  of  anv 
great  probative  force  in  themselves  are  ad- 
missible in  connection  with  other  proof  to 
show  guilty  knowledge  or  want  of  good  faith." 

In  section  280,  p.  1075,  R.  C.  L.  it  is  said: 
''Although  suspicious  circumstances  are  not 
notice  as  a  matter  of  law,  yet  the  jury  may 
find  them  to  be  so  as  a  matter  of  fact,  and  evi- 
dence going  to  show  the  existence  of  such 
grounds  for  suspicion  is  always  admissible." 

See  also  Harrington  v.  Butte,  etc.  Min.  Co. 
33  Mont.  330,  83  Pac.  467,  114  Am.  St.  Rep. 
821. 

The  only  suspicious  circumstances,  if  it 
may  be  called  such,  is  the  fact  that  this  note 
was  dated  January  5,  1911,  and  was  nego- 
tiated by  the  payee  on  January  6,  1912.  It 
appears  in  the  record  that  this  note  was 
made  on  January  5,  1912,  and  was  acciden- 
tally misdated.  However  at  the  time  the 
note  was  negotiated,  the  fact  that  the  payee 
had  apparently  had  possession  of  the  note 
for  a  year  was  not  mentioned.  It  might  be 
argued  that  a  man  who  had  a  good  note 
like  the  one  in  question,  and  who  needed 
money,  would  hardly  refrain  from  using  it 
for  a  year  after  its  date,  and  that  the  bank 
should  have  taken  notice  of  this  fact,  under 
the  circumstances.  On  the  other  hand,  if  the 
matter  was  considered  at  all  bv  the  bank, 
which  does  not  appear  from  the  record,  it 
might  well  have  been  inferred  that  the  nego- 
tiating of  the  note  one  year  after  its  date 
was  in  accordance  with  a  perfectly  honest  and 
lawful  arrangement  with  the  maker.  No  in- 
ference of  bad  faith  can  be  legitimately 
drawn  from  this  circumstance.  The  question 
is,  Did  the  witness,  Flournoy,  as  the  agent 
of  the  bank,  know  or  believe  at  the  time  he 
took  the  note  from  the  payee  that  it  was 
being  fraudulently  put  out  by  him,  and  did 
he  willfully  refrain  from  inquiry  along  that 
line?  We  have  been  unable,  after  a  careful 
re-examination  of  the  testimony,  to  put  fin- 
ger upon  any  fact  from  which  a  legitimate 
inference  could  be  drawn  to  that  effect. 

This  being  the  state  of  the  record,  we  find 
that  there  is  no  substantial  evidence  upon 
which  the  district  court  [481]  could  have 
found  that  the  appellant  bank  took  the  note 
in  bad  faith.  There  being  no  such  evidence, 
it  was  error  to  so  find,  and  for  that  reason 
the  judgment  will  be  reversed.  As  a  matter 
of  fact  the  record  bears  internal  evidence,  but 
not  in  direct  terms,  that  the  trial  court  did 
not  so  find,  but,  owing  to  the  form  in  which 
the  record  is  presented  here,  he  is  made  to 
have    so   found,   ns   already   pointed  out. 


The  judgment  of  the  lower  court  will  be 
reversed  and  the  cause  will  be  remanded  to 
the  district  court,  with  directions  to  enter 
judgment  in  favor  of  the  appellant  bank  as 
prayed  in  the  complaint ;  and  it  is  so  ordered. 

Roberts,  C.  J.,  and  Hanna,  J.,  concur. 

On  Second  Motion  fob  REHE:A.Rixa. 

(March  4,  1916.) 

Pabkeb,  J. — A  second  motion  for  rehearing 
has  been  filed  and  is  allowable,  we  assume, 
for  the  reason  that  the  question  to  which  it 
is  directed  was  first  considered  upon  the  first 
motion  for  rehearing.  The  motion  is  directed 
to  a  supposed  departure  in  the  holding  of  the 
court  from  rules  fixed  bv  statute  and  the 
previous  holdings  of  this  court.  The  motion 
calls  attention  to  sections  649  and  653,  Code 
1915,  being  a  part  of  the  Negotiable  Instru- 
ment Act,  and  suggests  that  the  court  over- 
looked those  provisions.  Section  649  pro- 
vides that  the  title  of  a  person  who  negotiates 
an  instrument  is  defective  "when  he  negotiates 
it  in  breach  of  faith,  or  under  such  circum- 
stances as  amount  to  fraud."  Section  653 
provides  that:  ''When  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  aa 
holder  in  due  course." 

Section  646,  Code  1915,  defines  a  holder  in 
due  course  as  follows:  "A  holder  in  due 
course  is  a  holder  who  has  taken  the  instru- 
ment under  the  following  conditions:  .  .  . 
III.  That  he  took  it  in  good  faith  and  for 
value;  IV.  That  at  the  time  [482]  it  was 
negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  it." 

It  sufficiently  appears,  from  what  has  been 
heretofore  said  in  the  two  opinions  heretofore 
handed  down  in  this  case,  that  the  title  of 
the  payee  of  this  note  was  defective,  and  that 
the  plaintiff  bank  took  the  paper  charged 
with  the  burden  of  establishing  that  it  took 
the  same  in  due  course;  that  is  to  say,  under 
the  facts  in  this  case,  that  it  took  it  in  good 
faith  and  for  value,  and  without  notice  of 
any  infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  it.  While 
neither  of  these  sections  of  the  statute  were 
noticed  in  the  opinion,  none  of  the  principles 
or  rules  therein  mentioned  were  overlooked  by 
the  court.  In  the  discussion  of  the  matter, 
the  exact  situation  herein  outlined  was  as- 
sumed. 

The  question,  then,  before  the  court  ia 
w^hether  that  burden  of  proof  resting  upon 
the  plaintiff  bank  has  been  successfully  met 
by  the  proofs.  In  our  former  discussion  of 
the  evidence,  we  pointed  out  that  there  was 
no  evidence  in  the  case  tending  directly  to 
show  notice  or  lack  of  good  faith  on  the  part 
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of  the  bank  when  it  took  the  paper.  We 
further  pointed  out  that  there  was  no  evi- 
dence in  the  ease  from  which  any  legitimate 
inference  of  notice  or  lack  of  good  faith  could 
be  drawn.  The  evidence  was  all  one  way, 
and  pointed  unequivocally  to  lack  of  notice 
and  to  good  faith  on  the  part  of  the  plaintiff 
bank. 

Counsel  for  appellee,  however,  points  out 
the  fact  that  one  of  the  important  considera- 
tions before  the  trial  court  was  the  demeanor 
and  character  of  the  witness  Floumoy,  whose 
conduct  and  honesty  in  taking  the  paper  for 
the  bank  were  directly  involved.  The  verdict 
of  the  jury  was  in  the  following  form:  "We, 
the  jury,  by  direction  of  the  court,  find  the 
issues  in  this  cause  for  the  defendant.'' 

The  answer  interposed  by  the  defendant  be- 
low tendered  the  proposition  that  the  plaintiff 
bank — [488]  ''had  full  knowledge  and  notice 
of  all  the  facts,  .  .  .  and  took  the  said 
note  charged  and  chargeable  with  full  knowl- 
edge and  notice  thereof  and  of  each  of  said 
facts." 

The  reply  put  this  allegation  in  issue. 
When  the  jury  returned  the  verdict,  by  di- 
rection of  the  court,  finding  the  issues  for  the 
defendant,  it  consequently  found  this  issue  as 
to  notice  against  the  plaintiff  bank.  Counsel 
for  appellee  would  h&ve  the  court  hold,  if 
we  understand  the  motion,  that  because  the 
character  and  demeanor  of  the  witness  Flour- 
noy  was  one  of  the  considerations  before  the 
court  and  jury,  therefore  there  is  substantial 
evidence  in  the  case  to  support  the  finding 
of  the  issue  of  notice  to  the  bank,  as  found 
by  the  jury.  They  say  in  their  motion  that: 
''His  testimony  alone,  especially  under  the 
circumstances  surrounding  the  transaction, 
was  insufficient  to  compel  the  court,  as  a 
matter  of  law,  to  find  the  fact  in  accordance 
with  his  evidence." 

We  appreciate  fully  the  great  difference  in 
the  effect  of  the  evidence  of  a  witness  when 
he  appears  before  a  trial  court,  where  he  is 
seen  and  heard,  where  his  demeanor  while 
testifying  may  be  observed,  and  the  sum 
total  of  his  credibility  may  be  ascertained, 
and  its  effect  when  reduced  to  writing  and 
submitted  to  an  appellate  court.  Untruthful 
witnesses  seldom  escape  discovery,  especially 
where  their  evidence  is  submitted  to  a  trained 
man  for  consideration.  It  nevertheless  re- 
mains true  that  this  personality,  demeanor 
while  testifying,  and  apparent  carefulness 
and  fairness  on  the  stand  is  something  which 
cannot' be  committed  to  paper,  and  which  is 
not  present  before  a  reviewing  court.  Here 
we  must  judge  of  the  witness'  testimony  by 
what  he  is  reported  to  have  said,  without  the 
aid  of  this  personal  element  in  his  testimony. 
Here  in  the  examination  of  the  testimony  of 
the  witness,  if  he  stands  unimpeached,  either 
by  direct  evidence  of  his  lack  of  veracity,  or 
of  his  bad  moral  character,  or  if  unimpeached 


by  some  equivocal  character  of  his  testimony 
or  inherent  improbability  therein,  or  by  some 
other  legal  method  of  impeachment,  we  mu8t 
assume  that  his  evidence  is  true.  [484]  To 
hold  otherwise  would  bring  us  to  absurd  re- 
sults. For  example,  can  it  be  said  that  a 
finding  by  a  trial  court,  or  a  verdict  found 
by  direction  of  the  court  against  a  plaintiff, 
where  all  of  the  evidence  in  the  case  is  in 
his  favor,  and,  where  there  is  none  against 
him,  cannot  be  disturbed  in  this  court  because, 
possibly,  the  court  did  not  believe  the  witness- 
es for  the  plaintiff,  and  consequently  refused 
him  the  relief  which  he  sought?  Such  cannot 
be  the  law.  If  there  was  a  single  fact  in  this 
record  pointing  to  bad  faith,  or  knowledge  on 
the  part  of  the  bank,  or  if  there  were  equivo- 
cation or  inherent  improbability  in  the  testi- 
mony of  the  witness  Flournoy,  or  if  he  had 
been  impeached  in  some  way,  we  might  say 
that  the  court  correctly  found  the  issue  as  to 
the  notice  and  good  faith  against  the  plaintiff 
bank,  because  he  did  not  believe  the  witness 
Flournoy,  the  one  witness  who  testified  on  the 
subject.  There  being  no  such  infirmities 
in  the  testimony,  there  is  no  foundation  upon 
which  to  base  a  finding  of  knowledge  or  bad 
faith  on  the  part  of  the  bank. 

Counsel  in  the  motion  suggest  that  the 
court  in  its  holding  has  departed  from  the 
established  doctrine  in  this  jurisdiction  that 
a  verdict  of  a  jury  or  the  finding  of  the 
trial  court  will  not  be  disturbed  in  this  court 
if  it  is  supported  by  any  substantial  evi- 
dence. This  has  been  the  established  doctrine 
of  this  court  ever  since  the  case  of  Candelaria 
V.  Miera,  13  N.  M.  360,  84  Pac.  1020,  and 
we  do  not  desire  to  depart  from  or  modify 
the  doctrine  there  stated.  But,  as  we  have 
pointed  out  in  this  case,  there  is  no  substan- 
tial evidence,  and  no  legitimate  inferences 
can  be  drawn  from  any  of  the  evidence,  to 
support  the  finding  of  the  court  and  the  jury 
under  his  direction  that  the  bank  had  notice 
of  the  infirmities  in  this  paper  or  took  it  in 
bad  faith. 

For  the  reasons  stated,  the  motion  for  re- 
hearing will  be  denied;  and  it  is  so  ordered. 

Roberts,  C.  J.,  and  Hanna,  J.,  concur. 

NOTE. 

Conatmction  of  Extension  of  or  Agree- 
ment to  Extend  Time  of  Pajmient  of 
Note. 

Right  to  Extension: 

In  General,  158. 

With   Respect  to   Time  of  Maturity  of 
Note,  161. 

Number  of  Extensions,  162. 
Effect  on  Original  Terms  of  Note,  164. 
Period  of  Extension,  167. 
Effect  on  Rights  of  Indorser  or  Surety,  168. 
Miscellaneous,  169. 
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Bight  to  Extension, 

In  General. 

In  construing  an  agreement  providing  that 
the  parties  to  a  note  agree  to  any  extensions 
of  the  time  of  payment  of  the  note,  the  courts 
have  generally  held  that  such  a  provision 
does  not  authorize  the  maker  of  the  note  to 
extend  arbitrarily  the  time  of  its  payment 
without  the  consent  of  the  holder  or  payee, 
and  vice  versa,  but  merely  grants  an  option 
to  extend  the  time  of  payment.  Uniontown 
Bank  v.  Mackey,  140  U.  S"  220,  11  S.  Ct.  844, 
35  U.  S.  (L.  ed.)  485;  Anniston  Loan,  etc. 
Co.  V.  Stickney,  108  Ala.  146,  19  So.  63,  31 
L.R.A,  264;  Navajo  County  Bank  v.  Dolson, 
163  Cal.  485,  126  Pac.  153,  41  L.R.A.(N.S.) 
787;  Longmont  Nat.  Bank  v.  Loukonen,  53 
Colo.  489,  Ann.  Cas.  1914B  208,  127  Pac. 
947;  Oyler  v.  McMurray,  7  Ind,  App.  645, 
34  N.  E.  1004;  Citv  Nat.  Bank  v.  Goodloe- 
McClelland  Commission  Co.  93  Mo.  App.  123; 
Missouri-Lincoln  Trust  Co.  v.  Long,  31  Okla. 
1,  120  Pac.  291;  DeGroat  v.  Focht,  37  Okla. 
267,  131  Pac.  172;  National  Bank  of  Com- 
merce  v.  Kenney,  98  Tex.  293,  83  S.  W.  368, 
101  Tex.  1,  94  S.  W.  328,  reversing  35  Tex. 
Civ.  434,  80  S.  W.  555.  And  see  the  reported 
case. 

In  Longmont  Nat.  Bank  v.  Loukonen  63 
Colo.  489,  Ann.  Cas.  1914B  208,  127  Pac. 
947,  the  promissory  note  in  controversy  con- 
tained a  provision  that  ''the  makers  and  in- 
dorsers  hereof  hereby  severally  ,  .  .  agree 
to  any  extensions  of  time  of  payment  and 
partial  payments  before,  at  or  after  maturity." 
The  court  held  that  this  provision  did  not 
mean  that  the  holder  could  arbitrarilv  extend 
the  time  of  payment  of  the  note  as  he  might 
see  fit,  over  objection  by  the  maker,  nor  could 
the  latter  make  an  extension  without  the  con- 
sent of  the  holder,  saying:  "The  sole  purpose 
of  the  stipulation  is  for  the  protection  of  the 
holder  by  continuing  the  liability  of  both 
maker  and  indorser  in  case  of  extension." 

In  National  Bank  of  Commerce  v.  Kenney, 
98  Tex.  293,  83  S.  W.  368,  101  Tex.  1,.  94 
S.  W.  328,  reversing  35  Tex.  Civ.  434,  80 
S.  W.  555,  the  note  under  consideration  con- 
tained the  following  provision:  "The  makers 
and  indorsers  hereof  hereby  .  .  .  agree  to 
all  extensions  and  partial  payments  before 
or  after  maturity  without  prejudice  to 
holder."  The  court  said :  "If  as  is  -argued 
the  effect  of  the  stipulation  is  to  give  the 
right  to  the  maker  without  the  consent  of  the 
holder,  or  to  the  holder  without  the  consent 
of  the  maker,  to  appoint  another  day  of 
payment  and  thereby  extend  the  time,  it  may 
be,  that  it  would  render  the  instrument  not 
negotiable.  But  we  do  not  think  it  capable  of 
that  construction.  It  does  not  say  that 
either  the  holder  or  the  maker  may  extend 


the  note.  It  merely  makes  a  provision  in 
case  the  time  of  payment  may  be  extended. 
How  extended?  It  seems  to  us  the  extrusion 
meant  is  that  which  takes  place  when  the 
debtor  and  creditor  make  an  agreement  upon 
a  valuable  consideration  for  the  payment  of 
the  debt  on  some  day  subsequent  to  that  pre- 
viously stipulated.  The  obvious  purpose  of 
the  provision  taken  as  a  whole  was  merely  to 
relieve  the  holder  of  the  paper  from  the  bur- 
dens made  necessary  by  the  rigid  require- 
ments of  the  mercantile  law  in  order  to  secure 
the  continued  liability  of  the  indorsers  and 
sureties  upon  the  paper.  Therefore  what  was 
meant  by  the  stipulation  as  to  the  extension 
of  time  was  simply  that  in  case  the  holder 
and  the  maker  should  agree  upon  an  exten- 
sion, the  sureties  and  indorsers  should  not  be 
discharged." 

In  Pomeroy  First  Nat.  Bank  v.  Buttery,  17 
N.  D.  326,  17  Ann.  Cas.  52,  116  N,  W.  341, 
16  L.RA.(N.S.)  878,  the  note  in  controversy 
contained  a  provision  that  "the  makers  and 
indorsers  herein  .  .  .  consent  that  the 
time  of  payment  may  be  extended  without 
notice."  The  court  said:  "We  are  of  the 
opinion  that  this  provision  does  not  extend 
the  time  of  payment  indefinitely  or  render  it 
uncertain.  The  time  of  payment  is  already 
fixed.  It  is  strenuously  argued  that  the  use 
of  the  word  'makers'  in  the  waiver  admits  of 
an  extension  being  made  at  any  time  on  the 
part  of  the  holder,  by  a  mere  secret  mental 
process,  unknown  to  any  other  party.  This 
may  be  true  as  a  psychological  fact,  but  we 
do  not  deem  it  so  as  a  matter  of  practice  in 
commerce  and  banking.  To  us  it  is  clear  that 
it  has  the  same  effect  as  though  the  note  read 
'on  the  1st  day  of  October,  1903,  or  there- 
after on  demand,'  in  which  case  there  would 
be  no  question  of  its  negotiability.  Holders 
of  notes  do  not  by  a  secret  mental  process 
make  an  extension  of  the  time  of  payment, 
but  such  extension,  if  made  at  all,  is  made 
by  an  agreement  between  the  principal  debtor 
and  the  holder  of  the  paper,  either  with  or 
without  the  consent  of  the  indorsers.  This 
provision  seems  to  us  to  have  been  inserted 
to  protect  the  holder  against  any  release  of 
indorsers  or  others,  by  an  extension  without 
their  assent,  and  the  word  'makers'  is  evi- 
dently included  to  prevent  any  misunder- 
standing or  misconstruction  of  the  contract 
or  failure  to  distinguish  between  makers,  in- 
dorsers, sureties,  and  any  other  parties  who 
might  be  or  become  liable  thereon  under  cer- 
tain contingencies  as  makers.  .  .  >  This 
phrase  does  not  express  an  agreement  to  ex- 
tend time,  but  leaves  the  matter  of  extension 
optional  with  the  holder,  and  not  obligatory 
upon  him,  and  the  note  on  its  face  fixes  the 
time  when  it  becomes  due."  To  the  same 
effect  see  Missouri-Lincoln  Trust  Co.  v.  Long, 
31  Okla.  1,  120  Pac.  291,  and  De  Groat  v. 
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Focbt,  37  Okla.  267,  131  Pac.  172,  wherein  the 
foregoing^  opinion  is  quoted  with  approval  as 
decisive  of  the  questions  therein  involved. 

In  Uniontown  Bank  v.  Mackey,  140  U.  S. 
220,  11  8.  Ct.  844,  35  U.  S.  (L.  ed.)  485, 
it  appeared  that  two  promissory  notes  were 
made  and  signed  by  a  corporation  and  an 
individual,  one  as  principal  and  the  other  as 
surety,  and  were  indorsed  by  the  defendant 
for  the  accommodation  of  the  principal.  The 
company  desiring  to  renew  the  notes  pro- 
cured the  defendant  to  sign  and  deliver  to 
the  holder  of  the  note  a  written  agreement, 
whereby  he  consented  "that  the  payment 
thereof  may  be  extended  until  he  gives  writ- 
ten notice  to  the  contrary."  The  court  held 
that  the  agreement  evidently  contemplated 
and  authorized  only  an  extension  of  time 
which  should  neither  discharge  nor  increase 
the  liability  of  any  party  to  the  note.  It 
looked  to  an  extension  consented  to  bv  both 
the  makers  of  the  note  and  leaving  them  both 
liable  to  pay  it  at  the  end  of  the  extended 
time;  and  not  to  an  extension  of  time  by 
agreement  between  the  holder  and  the  prin- 
cipal maker  only,  which  would  discharge  the 
second  maker,  who  was  only  a  surety,  and 
prevent  the  indorser,  on  paying  the  amount  of 
the  note,  from  having  recourse  to  him,  as  well 
as  to  the  principal. 

In  Oyler  v.  McMurray,  7  Ind.  App.  645,  34 
X.  E.  1004,  the'  court  said:  "The  stipulation 
in  this  note  is  in  these  words:  'The  drawers 
and  indorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest,  and 
nonpayment  of  this  note,  and  all  defenses  on 
the  ground  of  any  extension  of  the  time  of 
its  payment  that  may  be  given  by  the  holder 
or  holders  to  them  or  either  of  them.'  This 
language  evidently  means  that  *the  holder  or 
holders  of  this  note  may,  before  or  after 
January  1,  1888,  extend  the  time  of  its 
payment  so  as  to  make  it  payable  at  a  later 
date,  and  the  drawers  and  indorsers  severally 
waive  ...  all  defenses  on  the  ground,  of 
any  extension  of  the  time  of  its  payment  that 
may  be  given  by  the  holder  or  holders  to  them 
or  either  of  them.'  .  .  .  The  holder  was 
not  bound,  by  the  stipulation,  to  extend  the 
time  of  payment.  The  material  and  control- 
ling fact  is  that  the  holder  had  the  option,  at 
any  time  before,  as  well  as  after,  the  time  of 
payment  stated  in  the  note,  to  extend  to  the 
drawers  and  indorsers,  or  either  of  them,  the 
time  of  payment." 

In  City  Nat.  Bank  v.  Goodloe-McClelland 
Commission  Co.  03  Mo.  App.  123,  it  was  held 
that  a  provision  in  a  note  that  "the  makers 
and  indorsers  agree  to  all  extensions  and  par- 
tial payments  before  or  after  maturity  with- 
out prejudice  to  the  holder,"  amounted  to  no 
more  than  an  agreement  that  in  the  event 
of  an  extension  of  time  the  holder  should  not 
be  prejudiced  thereby.    It  was  held  that  un- 


der this  agreement  the  holder  was  given  the 
option  to  extend  the  time  of  payment  without 
thereby  creating  a  right  to  defend  on  that 
ground,  and  that,  in  the  exercise  of  that  op- 
tion, the  holder  would  still  retain  the  right 
to  fix  a  time  when  the  note  should  become 
due. 

In  Navajo  County  Bank  v.  Dolson,  163 
Cal.  485,  126  Pac.  153,  41  L.R.A.(N.S.)  787, 
the  note  under  consideration  provided  as  fol- 
lows: "We  agree  that  after  maturity  this 
note  may  be  extended  from  time  to  time  by 
any  one  or  more  of  us  without  the  knowledge 
or  consent  of  any  of  the  others  of  us,  and 
after  such  extension  the  liability  of  all  par- 
ties shall  remain  as  if  no  such  extension 
had  been  made."  The  court  said:  "There  is 
nothing  uncertain  in*  this  note  about  the 
date  of  maturity.  The  provision  refers  only 
to  something  that  may  be  done  by  the  maker, 
if  the  holder  agrees  thereto,  'after  maturity.' 
Clearly  the  provision  referred  to  is  in  no  way 
binding  upon  the  holder  of  the  note.  No  one 
can  reasonably  claim  that  the  effect  thereof 
is  to  give  the  maker  the  right  to  extend  the 
time  of  payment,  without  the  consent  of  the 
holder.  The  note  was  dated  April  23,  1908, 
and  by  its  terms,  unaffected. by  anything  in 
the  provision  referred  to,  was  to  mature  'nine 
months  after  date,'  at  which  time  the  holder, 
so  far  as  anything  contained  therein  is  con- 
cerned, had  the  absolute  right  to  insist  on 
payment.  There  was  no  provision  under 
which  the  time  so  specified  could  be  changed, 
or  the  right  of  the  holder  to  insist  on  pay- 
ment at  such  time  be  held  to  be  affected. 
Where  the  time  is  thus  definitelv  and  irrevo- 
cably  fixed  at  which  the  note  shall  mature 
and  the  holder  shall  be  at  liberty  to  compel 
payment,  we  are  unable  to  see  how  a  pro- 
vision looking  to  a  possible  agreement  be- 
tween the  parties,  after  maturity,  for  an 
extension,  renders  the  executed  note  at  all  in- 
definite or  uncertain  as  to  the  time  when  it 
is  payable." 

In  Sawyers  v.  Campbell,  107  la.  397,  78 
N.  W.  56,  it  appeared  that  across  the  face 
of  the  note  in  suit  had  been  written  the 
following:  "Upon  the  written  request  of  all 
the  makers  of  this  note,  made  on  or  before" 
the  date  of  its  maturity,  "the  payee  agrees 
that  the  time  of  payment  shall  be  extended 
six  months  from  the  maturity  thereof,  or  note 
renewed  for  that  time."  The  court  said: 
"It  will  be  observed  that  the  provision,  by  ita 
terms,  was  not  to  be  effective  unless  'upon  the 
written  request  of  all  the  makers'  of  the  note, 
made  on  or  before  June  15,  1896.  It  is  said 
that  the  word  'makers'  did  not  include  sure- 
ties, but  the  principals  alone,  and  that  the 
provision  therefore  gave  to  the  principals  the 
right  to  an  extension  or  renewal  of  the  note 
without  the  consent  of  the  sureties.  The 
argument  in  support  of  the  claim  that  the 
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word  ^makers'  was  not  designed  to  include 
sureties  is  ingenious,  but  not  convincing. 
Notes  may  be  made  by  both  principals  and 
sureties,  as  was  done  in  this  case,  and  the 
fair  and  reasonable  conclusion  to  be  drawn 
from  the  words  'all  the  makers  of  this  note' 
is  that  thev  were  intended  co  refer  to  all 
persons  who  had  signed  the  note.  If  the 
meaning  could  be  regarded  as  ambiguous, 
undisputed  evidence  shows  that  the  words 
were  intended  to  include  the  sureties.  .  .  . 
The  provision  in  question  did  not  purport  to 
affect  the  terms  of  the  note,  nor  the  liabili- 
ties of  its  signers.  It  was  in  the  nature  of 
an  offer  to  extend  the  time  for  the  payment 
of  the  note,  or  to  renew  it,  on  condition,  how- 
ever, that  all  the  signers  should  unite  in  a 
written  request  for  the  extension  or  renewal. 
Until  that  should  be  done,  the  provision  was, 
as  to  the  liability  of  the  signers,  wholly  with- 
out effect,  and  it  could  not  have  affected 
them  in  any  manner  without  a  request  in 
writing  by  them.  The  right  of  the  sureties 
to  enforce  payment  by  the  principals  as  the 
maturity  of  the  note  remained  intact.*' 

In  Anniston  Loan  etc.  Go.  v.  Stickney,  108 
Ala.  146,  19  So.  63,  31  L.R.A.  264,  the  note 
in  suit  contained  the  following  indorsement: 
"It  is  hereby  agreed  that  this  indebtedness 
is  to  be  extended  for  six  months  from  the  » 
maturity  of  this  note,  if  so  desired  by  the 
makers  and  indorsers,  upon  their  giving  a 
new  note  similar  to  this."  It  was  held  that 
it  was  not  payment  and  satisfaction  of  the 
obligation  resting  on  the  makers  and  in- 
dorsers w^hich  the  indorsement  contemplated, 
or  which,  on  any  just  construction,  could  be 
deduced  from  its  words.  But  that  all  that 
was  contemplated  was  that  the  maker  and 
indorser  should  have  the  option  or  privilege 
of  extending  the  debt,  not  of  paying  it,  by 
giving  a  new  note  similar  to  the  existing  note. 
The  court  said :  "It  was  not  payment  of  the 
debt,  the  indorsement  contemplates — it  was 
but  an  extension  of  the  day  or  time  of  pay- 
ment. Not  a  vague,  indefinite  extension,  the 
time  of  which  rested  in  the  future  negotia- 
tion or  agreement  of  the  parties,  but  an  ex- 
tension the  duration  of  which  is  precisely 
fixed  and  declared.  If  there  was  not  renewal, 
the  note  was  payable  at  its  maturity ;  if  there 
was  renewal,  the  time  of  payment  was  fixed 
and  certain.  Renewal,  or  the  failure  to  re- 
new, was  an  event  which  must  inevitably 
happen.  There  is  no  force  in  the  suggestion, 
that  whoever  might  acquire  the  note  after 
maturity,  could  not  know  or  ascertain  with- 
out inquiry,  whether  there  had  or  not  been 
a  renewal.  It  is  not  contemplated  that  ne- 
gotiable paper  shall  pass  current  after  matur- 
ity, and  whoever  might  take  the  note  after 
maturity,  w^ould  take  it  at  his  owm  peril. 
But  whoever  acquires  it  before  maturity, 
would  read  on  its  face  in  connection  with 


the  indorsement,  that  there  was  no  contin- 
gency about  its  payment ;  no  uncertain  event, 
which  might  or  might  not  happen,  on  which, 
duty  and  obligation  to  pay  depended.  That 
the  renewal,  or  failure  to  renew,  an  event 
w^hich  must  happen  at  the  day  of  payment 
fixed  by  the  note,  and  w*ould  determine  no 
more,  than  whether  the  day  of  payment 
should  be  extended  to  a  future  day  and  time 
certain.  .  .  .  The  time  of  payment  is  pre- 
cise— the  money  is  demandable  six  months 
after  the  date,  or  twelve  months  thereafter. 
By  the  terms  of  the  note  and  indorsement, 
which  are  inseparable,  it  was  to  be  the  one  or 
the  other;  and  the  means  of  ascertaining  or 
determining  whether  it  was  to  mature  at  the 
one  dav  or  the  other  were  definitelv  and  con- 
clusively  provided;  no  holder  could  ever  be 
involved  in  doubt  or  uncertainty  as  to  the 
happening  of  any  contingency  on  which  pay- 
ment dep^ided,  or  as  to  the  time  of  pay- 
ment." 

But  where  there  are  no  parties  to  the  note 
whose  consent  is  required  before  the  time  of 
payment  may  be  extended,  then  a  clause  in 
the  note  waiving  such  consent  as  to  the 
parties  signing  the  note  is  without  effect. 
Smith  V.  Nelson  Land,  etc.  Co.  212  Fed.  56, 
128  C.  0.  A.  512;  Iowa  State  Sav.  Bank  ▼. 
Wignall  (Okla.)  157  Pac.  725.  Thus,  in  the 
case  first  cited,  it  appeared  that  the  note 
in  suit  provided  that  "sureties  consent  that 
time  of  payment  may  be  extended  without  no- 
tice thereof."  The  court  said:  "The  time  of 
payment  of  any  promissory  note  may  be  ex- 
tended, and  no  one  has  ever  thought  of  urging 
that  fact  to  destroy  its  negotiability.  So 
the  contention  must  come  to  this:  That  it  is 
the  extension  without  the  consent  of  a  party 
to  the  note  which  would  make  the  time  of 
payment  as  to  him  uncertain.  If,  however, 
there  are  no  parties  to  the  notes  whose  con- 
sent is  not  required  before  the  time  of  pay- 
ment mav  be  extended,  then  the  clause  waiv- 
ing  such  consent  as  to  the  parties  not  signing 
the  notes  cannot  affect  the  time  of  payment, 
and  we  are  of  the  opinion  that  the  present 
is  such  a  case.  In  other  words,  w*e  are  of  the 
opinion  that  the  language  hereinbefore  quoted 
could  not,  in  law,  have  applied  to  any  party 
signing  the  note,  and  that  therefore  it  did 
not  operate  in  any  way  to  render  the  time 
of  payment  of  the  note  uncertain." 

In  Iowa  State  Sav.  Bank  v.  Wignall 
(Okla.)  157  Pac.  725,  the  note  in  suit  pro- 
vided as  follows:  "We,  the  makers,  sureties, 
indorsers,  guarantors  of  this  note,  hereby 
severally  waive  presentment  for  payment, 
notice  of  nonpayment,  protest  and  notice  of 
protest  and  diligence  of  bringing  suit  against 
any  party  thereto  and  consent  that  time  of 
payment  may  be  extended  without  notice 
thereof  to  any  of  the  sureties  of  this  note." 
The  court  held  that  the  obvious  purpose  of 
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the  provision  concerning  waiver  and  consent 
was  to  relieve  the  holder  of  the  notes  from 
the  burden  made  neeessary  by  the  rigid  re- 
quirements of  the  law  merchant,  in  order  to 
£>ecure  the  continued  liability  of  the  indorsers, 
sureties,  and  guarantors.  It  also  held  that  ' 
all  of  the  makers  being  principals,  primarily 
obligated  to  the  payee  or  indorsee  of  the  note 
as  well  as  inter  sese,  and  there  being  no 
sureties^  guarantors,  or  indorsers,  the  pro- 
visions with  respect  to  waiver  and  consent 
were  intended  for,  and  so  could  be  construed 
to  include,  those  whose  relations  entitled  them 
to  the  rights  of  those  secondarily,  as  distin- 
guishable from  those  primarily,  liable.  And 
there  being  among  the  obligors  none  who  were 
secondarily  liable,  the  provisions  with  refer- 
ence to  waiver  and  consent  were  without  field 
for  operation,  and  without  eifect  on  the  nego- 
tiability of  the  note. 

However,  in  Union  Stock  Yards  Nat.  Bank 
V.  Bolan,  14  Idaho  87,  93  Pac.  508,  125  Am. 
St.  Rep.  146,  the  note  in  suit  provided  as  fol- 
lows: "The  sureties,  guarantors,  and  in- 
dorsers of  this  note  severally  waive  presenta- 
tion for  payment,  protest  and  notice  of  pro- 
test. Xo  extension  of  time  of  payment  with 
or  without  our  knowledge  by  the  receipt  of 
interest  or  otherwise  shall  release  us  or  either 
of  us  from  the  obligation  of  payment.''  It 
was  held  that  this  was  an  express  contract 
to  the  effect  that  the  time  of  payment  might 
be  extended  to  any  one  or  all  of  the  sureties, 
guarantors,  indorsers,  or  makers  of  the  note 
without  notice  to  all  or  any  one  of  them. 

In  Houston  v.  Newsome,  82  Tex.  75,  17 
S.  W.  603,  the  note  sued  on  provided  as  fol- 
lows: "At  the  maturity  of  this  note,  as 
above  specified,  I  shall  have  the  privilege  of 
extending  the  time  for  its  payment  for  the 
term  of  an  additional  two  years,  the  interest 
to  be  due  and  payable  as  above  specified,  by 
giving  the  holder  hereof  written  notice  of  my 
intention."  The  court  held  that  the  language 
of  the  agreement  would  not  permit  any  other 
construction  which  would  be  fair  and  rea- 
sonable, than  that  the  parties  intended  that 
the  notice  should  be  given  at  the  time  stated, 
and  that  this  notice  was  vital  to  the  exist- 
ence of  the  agreement.  The  court  held  that 
it  was  left  entirely  at  the  option  of  the 
maker  whether,  at  the  maturity  of  the  note, 
he  would  demand  the  extension  or  not,  but 
that  notice  given  by  the  filing  of  a  petition 
in  injunction  to  restrain  a  sale  under  a  deed 
of  trust  given  to  secure  the  note,  monthd  after 
the  maturity  of  the  obligation  and  alter  fail- 
ure to  pay  even  the  interest  due,  was  not  a 
sufficient  compliance  with  his  agreement  to 
give  the  notice  which  he  undertook  to  give. 

Likewise   in   Davis  v.  Weaver    (Tex.)    27 

S.  W.  902,  wherein  it  appeared  that  the  time 

of  payment  of  a  note  was  "one  year  after 

date,  with   ftrivilege  of   one  or   two  years 

Ann.  Cas.  1918B. — 11. 


longer,''  it  was  held  that  under  the  terms  of 
the  note,  the  money  became  due  and  payable 
at  the  termination  of  one  year  after  the  date 
thereof;  and  that  if  the  makers  desired  to 
take  advantage  of  the  stipulation  in  the  note 
for  an  extension  of  "one  or  two  years  longer,'* 
it  devolved  on  them  to  notify  the  holders  of 
that  fact  on  or  before  the  end  of  one  year 
after  its  date. 

The  negotiability  of  a  note  containing  a 
provision  for  an  extension  of  the  time  of  pay- 
ment, is  discussed  in  the  notes  to  Pomeroy 
First  Nat.  Bank  v.  Butterv,  17  Ann.  Cas. 
52,  and  Longmont  Nat.  Bank  v.  Loukonen, 
Ann.  Cas.  1914B  208. 

With  Respect  to  Time  of  Maturity  of 

Note. 

In  CofiSn  V.  Spencer,  39  Fed.  262,  the  stipu- 
lation for  renewal  or  extension  of  time  of 
payment  of  the  note  in  controversy  was  as 
follows:  "And  the  payee  or  holder  of  this 
note  may  renew  or  extend  the  time  of  payment 
of  the  same  from  time  to  time,  as  often  as  re- 
quired, without  notice,  and  without  prejudice 
to  the  rights  of  such  payee  or  holder  to  enforce 
payment  against  the  makers,  sureties,  and  in- 
dorsers, and  each  of  them,  parties  hereto,  at 
any  time,  when  the  same  may  he  due  and 
payable"  The  court  held  that  by  the  trans- 
position of  the  last  clause  two  interpreta- 
tions, quite  different  in  effect,  were  possible, 
as  follows:  (1)  "And  the  payee  or  holder 
of  this  note,  token  the  same  may  he  due  and 
payable,  may  renew  or  extend  the  time  of 
payment 'from  time  to  time,"  etc.;  or  (2) 
"And  the^payee  or  holder  of  this  note  may 
renew  or  extend  the  time  of  payment,  etc. 
without  prejudice  to  the  rights  of  such  payee 
or  holder,  when  the  same  ie  due  and  payahle, 
to  enforce  judgment  against  the  makers, 
sureties,  and  indorsers,  and  each  of  them, 
parties  hereto."  The  latter  reading  the  court 
held  to  be  the  true  one,  meaning  that  at  any 
time  before  or  after  the  maturity  of  the 
note  by  its  terms  or  by  the  terms  of  any 
agreement  for  renewal  or  extension,  the  hold- 
er, whether  the  payee  or  any  assignee,  might 
by  agreement  with  the  maker,  or  with  an 
indorser  or  other  party  liable  on  the  paper, 
renew  or  extend  the  date  of  payment,  "from 
time  to  time,"  that  was  to  say,  indefinitely, 
without  any  prejudice  ultimately  to  his  reme- 
dies against  any  of  the  parties.  The  court 
also  held  that  every  successive  taker  of  the 
paper  was  bound  to  take  notice  of  the  stipula- 
tion, and,  instead  of  looking  only  to  the  face 
of  the  instrument  for  the  time  of  its  matur- 
ity, as  in  the  case  of  commercial  paper  he 
must,  was  put  on  inquiry  whether  or  not  any 
agreement  for  a  renew&l  or  extension  of  time 
had  been  made  by  his  proposed  assigns  or  by 
any  previous  holder. 
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In  Whitehouse  Bank  v.  White,  136  Tenn. 
634,  191  S.  W.  332,  the  note  in  suit  con- 
tained a.  provision  on  the  part  of  the  obli- 
gors as  follows:  "We  authorize  the  holder 
thereof  to  extend  the  payment  of  the  same, 
or  any  part  thereof,  without  impairing  our 
joint  and  several  liabilities,  and  the  sureties 
agree  to  waive  notice  of  any  extension  of 
time."  The  court  said:  "We  construe  the 
clause  in  the  note,  quoted  above,  to  relate 
and  give  assent  to  extensions  that  may  be 
granted  at  or  after  maturity,  the  date  of 
which  is  set  forth  with  certainty  in  the  note; 
or  to  an  extension  which,  if  made  prior  to 
maturity,  has  operative  effect  as  from  the 
time  the  note  falls  due  according  to  tenor. 
.  .  .  Principle:  As  already  observed,  the 
note  as  executed  is  stipulated  to  mature  on 
a  date  fixed  and  certain.  The  provision  for 
extension  does  not  put  it  in  the  power  of  the 
holder  to  extend  the  note  without  the  con- 
currence of  the  maker,  and  the  latter  may  not 
force  an  extension  on  the  holder.  When  they 
concur,  a  new  date  of  maturity  is  fixed,  and 
one  no  less  certain  than  the  original  date. 
The  sureties  merely  assent  in  advance  there- 
to and  bind  themselves  to  waive  the  right  of 
defense  that  might  otherwise  accrue;  or  to 
be  bound  by  the  supplemental  contract  which 
fixes  the  later  maturity  date.  There  is  no 
agreement  embodied  in  the  note  operating  to 
bind  the  holder  to  extend.  There  is  incor- 
porated no  promise  to  do  anything  that  would, 
of  its  force,  affect  the  unconditional  promise 
to  pay  on  the  date  named  in  instrument. 
There  is  nothing  in  the  note  that  looks  to- 
wards an  indefinite  extension  of  time  of 
payment.  .  .  .  Policy:  Such  ^  provision 
for  extension  not  infrequently  operates  to  the 
advantage  of  a  surety  in  permitting  the  hold- 
er, at  his  option,  safely  to  give  grace  to  the 
maker,  on  the  latter's  application;  when  oth- 
erwise, pressure  for  payment  might  come  in- 
conveniently upon  both  maker  and  surety." 

In  Rossville  State  Bank  v.  Heslet,  84  Kan. 
315,  113  Pac.  1052,  33  L,R.A.(N.S.)  738,  the 
note  in  suit  provided  that  "each  signer  and 
indorser  makes  the  other  an  agent  to  extend 
the  time  of  this  note."  It  was  held  that  in- 
terpreting "signer"  to  mean  maker,  and  the 
agency  of  each  maker  and  indorser  to  act  for 
the  other  as  equivalent  to  a  consent  to  the 
action  of  either  to  an  agreement  for  eicten- 
sion  made  by  another,  the  precise  inquiry  was 
whether  the  authority  to  extend  there  might 
be  exercised  only  after  maturity.  The  court 
said:  "If  so,  the  time  is  fixed  for  payment, 
for  the  promise,  apart  from  this  clause,  is 
to  pay  on  January  1,  1909,  and  an  authority 
to  extend  afterward  would  only  amount  to  a 
waiver  of  the  right  to  be  relieved  from  lia- 
bility for  an  extension  without  such  author- 
ity. If,  however,  the  clause  is  to  be  con- 
strued as  giving  the  parties  named  the  right 


to  extend  the  time  before  maturity,  its  effect 
would  be  precisely  the  same  as  though  the 
words  'on  or  before'  had  been  inserted.  .  .  . 
Counsel  for  the  bank  say :  'At  most  the  clause 
in  question  can  only  be  construed  to  give  au- 
thority to  the  parties  named  to  "extend*'  the 
time  of  payment  at  or  after  maturity  by  an 
agreement  to  be  then  made.  That  is  what 
the  word  "extend"  means.'  To  extend  is  to 
stretch,  or  stretch  out.  ( Webster's  New  Inter. 
Diet.)  As  here  used,  it  means  that  the  time 
of  payment  may  be  lengthened  to  a  date  be- 
yond that  stated  in  the  instrument.  Exten- 
sion of  time  of  payment  rests  in  contract, 
and  the  contract  may  be  made  before  as  well 
as  after  maturity,  unless  some  restriction  is 
expressed  or  is  to  be  implied  from  the  terms 
used.  Thus  the  parties  to  a  lease  for  one  year 
may  agree  before  the  end  of  the  term  that  it 
shall  be  extended  for  another  year,  and  this 
may  be  done  ordinarily  in  any  contract  or 
transaction  involving  a  fixed  period  of  time. 
The  general  authority  given  in  this  instru- 
ment is  to  extend  the  time  for  payment,  each 
signer  and  indorser  being  made  an  agent  of 
every  other  to  do  this.  It  is  not  stated  that 
this  shall  be  done  only  at  maturity  or  after 
maturity,  and  it  is  not  perceived  why  such  a 
restriction  should  be  implied,  and  precedent 
is  cited  for  such  a  rule.  Indeed,  it  would 
seem  that  extensions  in  such  cases  would  or- 
dinarily be  made  before  the  note  falls  due,  in 
order  to  prevent  the  impairment  of  credit, 
and  to  avoid  inconveniences  that  might  arise 
from  disappointed  expectations  of  receiving 
payment.  ...  If ,  however,  extensions  could 
be  made  only  after  maturity,  the  objection 
that  it  might  never  fall  due  would  have  no 
foundation,  for  it  would  necessarily  fall  due 
before  an  extension  could  be  made.  The  vice 
of  the  stipulation  in  question  is  that  the  day 
of  payment  cannot  be  determined.  The  signer 
(maker)  or  any  indorser  may,  at  any  time  he 
sees  fit  to  do  so,  as  agent  one  for  another, 
extend  the  time  for  payment  by  agreement 
with  the  holder.  The  payee,  in  transferring 
the  note,  may  become  an  indorser,  and  there- 
fore an  agent  for  the  maker,  and  his  indorsee 
may  in  turn  become  an  indorser,  with  like 
power,  so  that  the  time  of  maturity  must 
be  indefinite,  and  not  determinable  from  the 
instrument." 

Number  of  Extensions. 

In  fteveral  cases  it  has  been  held  that  a  pro- 
vision waiving  all  defenses  on  the  ground  of 
"any  extension"  of  the  time  of  payment  of  a 
note  should  be  construed  as  a  consent  to  at 
least  one  extension  of  the  time  of  payment. 
Hodge  V.  Farmers'  Bank,  7  Ind.  App.  94,  34 
N.  E.  123;  Oyler  v.  McMurray,  7  Ind.  App. 
645,  34  N.  £.  1004;  Matchett  v.  Anderson 
Foundry,  etc.  Works,  29  Ind.  App.  207,  64 


K.  £.  229,  94  Am.  St.  Rep.  272.  Thus 
in  the  case  first  cited  the  note  in  suit 
provided  as  follows :  ''The  drawers  and  indors- 
era  severally  waive  ...  all  defenses  on  the 
ground  of  any  extension  of  the  time  of  its 
payment  that  may  be  given  by  the  holder  or 
holders  to  them,  or  either  of  them."  The  court 
held  that  the  terms  of  the  note  must  neces- 
sarily be  construed  to  be  a  consent  to  at 
least  one  extension  of  time.  Of  a  like  pro- 
vision in  the  note  in  suit  in  Matchett  v.  An- 
derson Foundry,  etc.  Works,  29  Ind.  App.  207, 
64  N.  E.  229,  the  court  said:  "The  indefinite 
extension  of  the  time  of  payment,  or  more 
than  one  extension,  and  that  for  a  definite 
time,  is  not  justified  by  the  language. em- 
ployed. Likewise,  in  Oyler  v.  McMurray,  7 
Ind.  App.  645,  34  N.  E.  1004,  the  court  said: 
"The  term,  'any  extension,'  is  used  in  the 
singular  s^ise.  It  was  not  intended  for  an 
indefinite  number  of  extensions  of  the  time 
of  payment.  When  the  appellee,  at  the  end 
of  one  year  from  the  date  of  the  note,  ex- 
tended the  time  of  payment  until  January  1, 
1889,  such  extension  was  in  accordance  with 
the  agreement  of  the  parties,  as  we  have  be- 
fore stated,  and  all  the  parties,  including 
appellant  Oyler,  were  bound  by  it,  and  he 
was  not  thereby  discharged.  The  agreement, 
however,  contained  in  the  stipulation  in  the 
note  was  met  and  satisfied  by  that  extension. 
The  other  extensions,  or  any  of  them,  if  made 
as  alleged,  had  the  effect  of  discharging  him." 

It  has  also  been  held  that  the  use  of 
the  word  "any"  before  "extension,"  in  such 
a  provision,  meant  that  one  or  more  exten- 
sions of  the  time  of  payment  were  contem- 
plated by  the  parties  to  the  note.  Winne- 
bago County  State  Bank  v.  Hustel,  119  la. 
J 15,  93  N.  W.  70;  Bonart  v.  Rabito,  141  La. 
970,  76  So.  166  (set  out  at  length  infra  in 
the  subdivision  Effect  on  Rights  of  Indorser 
or  Surety) ;  Pioneer  Constr.  Co.  v.  Okla- 
homa City  First  State  Bank  (Okla.)  158  Pao. 
894.  Thus,  in  the  case  first  cited,  the  court 
said,  w4th  respect  to  a  clause  in  the  note  there 
in  suit  which  clause  was  identical  with  those 
in  the  foregoing  cases:  "There  is  nothing 
in  the  contention  that  but  one  extension  of 
time  was  intended.  The  use  of  'any'  before 
'extension'  indicates  that  any  one  of  an 
indefinite  number  was  intended.  ...  II 
so,  then  more  than  one  extension  might  be 
allowed,  and  the  defenses  to  each  were  waived. 
In  the  connection  found  the  word  is  analogous 
to  'every.'" 

In  Pioneer  Constr.  Co.  v.  Oklahoma  City 
First  State  Bank  (Okla.)  168  Pac.  894,  the 
note  therein  sued  on  contained  the  following 
clause:  "The  indorsers,  guarantors,  and  as- 
signors severally  waive  presentment  for  pay- 
ment, protest,  and  notice  of  protest  for  non- 
payment of  this  note,  and  all  defense  on  the 
ground  of  any  extension  of  time  of  its  pay- 
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ment  that  may  be  given  by  the  holder  or 
holders,  them  or  either  of  them,  or  to  the 
makers  thereof."  The  court  said:  "Under 
this  clause  the  bank  made  several  extensions 
of  the  time  of  payment  without  the  consent 
of  N.  S.  Sherman,  who  claimed  to  have 
signed  the  note  as  surety,  and  the  sole  ques- 
tion presented  for  our  consideration  arises 
upon  that  issue.  It  is  contended  that  the 
words  'any  extension,'  mean  only  one  exten- 
sion. In  this  we  cannot  agree.  The  use  of 
the  word  'any'  before  'extension'  indicates 
that  one  or  more  extensions  of  the  time  of 
payment  was  contemplated  by  the  parties. 
The  word  'any'  was  defined  In  re  McNeal,  35 
Okla.  17,  128  Pac.  285,  wherein  this  court 
in  doing  so  adopted  the  definition  given  by 
Webster's  New  International  Dictionary,  'one 
indifferently  out  of  a  number,'  and,  as  ex- 
plained by  that  authority,  'as  applied  to  in- 
dividuals, "any"  was  formerly  (and  in  dialect 
English  is  still )  used  pronominally  for  one  of 
two,  but  in  educated  usage  any  and  any  one 
are  now  applied  only  to  one  of  three  or  more; 
either  and  neither  being  used  in  referring  to 
one  of  two.^  Applying  this  definition  to  the 
facts  in  the  case  at  bar,  we  find  that  the  word 
'any'  preceding  'extension'  would  mean  that 
N.  S.  Sherman  waived  all  defenses  to  the 
note  on  the  grounds  of  any  number  of  exten- 
sions of  the  time  of  payment.  .  .  .  We 
therefore  conclude  that  more  than  one  exten- 
sion might  be  allowed,  and  the  defense  to  each 
extension  was  by  the  terms  of  the  note 
waived  "' 

In^Rochester  Sav.  Bank  v.  Chick,  64  N.  H. 
410,  13  Atl.  872,  the  note  therein  sued  on 
stipulated  that  "all  the  signers  agree  to  be 
holden  should  the  time  of  payment  be  ex- 
tended." The  court  said:  "That  agreement 
could  not  have  been  intended  for  an  indefinite 
extension  of  the  time  of  payment,  nor  for 
a  series  of  extensions  from  time  to  time,  in- 
definitely, so  that  the  creditors  and  principal 
makers  could,  at  their  pleasure,  always  keep 
the  surety  liable,  and  forever  prevent  his 
enforcing  payment  against  the  principal,  or 
using  the  statute  of  limitations  as  a  defense. 
Such  a  construction  of  the  agreement  in  the 
note  with  such  consequences  cannot  be  adopt- 
ed without  a  clearly  expressed  intention  to 
that  effect  in  the  agreement  itself.  The  time 
of  payment  fixed  upon  in  the  note  is  six 
months,  and  the  agreement,  'to  be  holden 
should  the  time  of  payment  be  extended,'  nat- 
urally and  by  the  ordinary  force  of  language, 
and  taken  in  connection  with  the  first  part 
of  the  note,  means  a  reasonable  extension  for 
a  definite  time,  and  not  a  series  of  extensions 
indefinite  in  number  and  endless  in  repetition. 
When  the  plaintiffs  at  the  end  of  six  months 
from  the  date  of  the  note  extended  the  time 
of  payment  for  a  definite  period  of  time, 
the  extension    was   in   accordance   with   the 
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agreement  of  all  parties,  all  parties  were 
bound  by  it,  and  the  defendant  Clark  was  not 
thereby  discharged.  But  the  agreement  in 
the  note  was  met  and  satisfied  by  such  an 
extension.  Any  further  extension  upon  a 
valid  consideration  and  binding  upon  the 
plaintiffs,  made  without  the  consent  of  the 
surety,  had  the  effect  of  discharging  him.'' 
In  Sinith  v.  Van  Blarcom,  45  Mich.  371,  8 
N.  W.  90,  the  note  in  suit  contained  the  fol- 
lowing clause :  "The  makers  and  indorsers  of 
this  note  expressly  agree  that  the  payee,  or 
his  assigns,  may  extend  the  time  of  pay- 
ment thereof  indefinitely,  as  he  or  they  may 
see  fit.*'  It  was  held  that  the  note  was  not 
payable  absolutely  at  the  date  of  maturity 
specified  therein,  or  at  any  other  one  time, 
but  that  the  time  of  payment  could  be  post- 
poned not  merely  once  but  as  often  as  either 
the  payee  or  his  assigns  might  think  desira- 
ble; and  that  there  was  nothing  on  the  face 
of  the  note  whereby  anyone  could  tell  either 
directly  or  by  reference  to  any  particular 
court,  at  what  period  the  paper  would  become 
absolutely  payable. 

Effect  on  Original  Terms  of  Note, 

The  principal  question  arising  with  respect 
to  the  effect  of  an  extension  or  agreement  for 
the  extension  of  the  time  of  payment  of  a 
note  on  the  original  terms  of  the  note,  is  the 
rate  of  interest  to  be  borne  by  the  principal 
at  the  expiration  of  the  extension  period 
where  a  different  rate  is  provided  *for  that 
period.  It  is  generally  held  that  the  rate 
specified  in  the  agreement  for  the  extension 
of  the  time  of  payment  controls  merely  during 
the  existence  of  that  agreement  and  that  at 
the  end  of  that  period  the  principal  bears 
interest  at  the  rate  provided  for  in  the  note. 
Thus  in  Mutual  Ben.  L.  Ins.  Co.  v.  Daniels,  67 
Neb.  91,  93  N.  W.  134,  the  note  in  suit  bore 
interest  from  its  date  at  six  per  cent,  bu^ 
there  was  an  agreement  in  the  note  that  the 
principal  sum  should  bear  interest  after 
maturity  of  the. note  at  ten  per  cent  per  an- 
num. It  appeared  that  an  extension  agree- 
ment  was  entered  into  between  the  makers 
and  the  holder  of  the  note,  in  which  the  mak- 
ers agreed  to  pay  the  principal  sum  on  a  date 
specified  therein  "and  also  the  interest  there- 
on at  the  rate  of  six  per  cent  per  annum, 
.  .  .  during  said  period  nf  Avtension." 
The  court  said :  "The  agreement  was  for  in- 
terest thereon  [the  principal  sum]  at  the 
rate  of  six  per  cent  per  annum  in  semiannual 
payments  during  said  term  of  extension.'  The 
intention  of  the  parties  to  this  contract  is 
plain,  namely,  that  during  the  period  of  ex- 
tension, granted  under  agreement,  the  provi- 
sion in  the  antecedent  agreement  for  ten  per 
cent  upon  principal  after  default  should  be 


inoperative;  and  it  must  be  assumed  that 
it  was  intoided  that  after  default  occurring 
upon  the  expiration  <^  the  extension  period, 
the  principal  should  draw  interest  at  ten 
per  cent.  In  other  words,  the  extension  agree- 
ment had  for  its  sole  purpose  the  postpone- 
ment of  the  date  of  maturity  of  the  original 
contract.  ...  It  does  not  appear  from 
the  agreement  under  consideration  that  the 
parties  understood  or  intended  that  the  rate 
of  six  per  cent  during  the  extension  should 
extend  beyond  that  period,  when  construed  in 
connection  with  the  subsisting  contract  when 
the  extension  was  granted." 

In  Mueller  v.  McGregor,  28  Ohio  St.  265, 
the  ioUowing  facts  appeared:  A  mortgagor 
sold  real  estate  to  certain  purchasers,  they 
asstuning  to  pay  certain  notes,  made  by  the 
mortgagor  to  the  mortgagee  and  secured 
by  the  mortgage,  all  of  which  were  due,  and 
amounted  at  that  date  with  unpaid  interest, 
to  $11,340.05.  In  consideration  of  an  exten- 
sion of  time  by  the  mortgagee  for  one  year, 
the  purchasers  agreed  in  writing  with  the 
mortgagee  and  the  mortgagor,  by  a  tripartite 
agreement,  that  they  would  pay  interest  on 
the  amount  due  ($11,340.05)  for  that  year 
at  ten  per  cent,  semiannually,  and  gave  their 
two  notes  to  the  mortgagee  for  the  amount 
of  that  interest,  the  notes  being  afterwards 
paid.  It  was  expressly  agreed  that,  on  pay- 
ment of  the  interest  notes  for  that  vear,  there 
would  be  due  on  the  mortgage  notes,  at  the 
end  of  the  extended  time,  the  said  sum  of 
$11,340.05,  "and  no  more.''  The  question 
was,  did  the  debt,  after  the  expiration  of  the 
extension,  bear  six  or  ten  per  cent  interest? 
In  construing  the  tripartite  agreement,  it  was 
held  that,  though  it  was  a  separate  instru- 
ment from  the  notes  and  mortgage,  it  was, 
according  to  its  manifest  meaning,  to  be  lim- 
ited to  the  extended  time  of  one  vear  and  no 
longer;  and  that,  after  the  expiration  of  that 
year,  the  only  stipulation  as  to  interest  was 
that  contained  in  the  notes  themselves,  and 
that  the  agreement  did  not  change  the  obliga- 
tion of  the  notes  after  that  time  from  six  to 
ten  per  cent.  The  court  said :  "It  is  claimed 
by  defendant  in  error  that  the  tripartite 
agreement  is  substantially  a  contract  for  for- 
bearance generally.  On  the  other  hand, 
plaintiffs  in  error  urge  that  it  is  a  limited 
forbearance,  for  one  year  only.  On  this  point 
our  view  coincides  with  plaintiffs  in  error. 
To  give  the  contract,  on  this  question,  a 
broader  meaning,  would  be  destructive  of  its 
plainly  expressed  purpose.  It  secured  for- 
bearance on  the  part  of  Dunlop  to  bring 
suit  on  his  claim  for  one  year,  and  provided 
for  the  payment  of  ten  per  cent  interest  for 
one  year  on  a  sum  of  money  then  agreed  by 
the  parties  to  be  due,  which  sum  was  not  to  be 
increased  or  diminished  for  one*  year.    They, 
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the  parties,  could  have  extended  the  forbear- 
ance for  a  longer  time  at  the  same  rate  of 
interest,  but,  as  they  failed  to  do  so,  it  ia 
the  proyinee  of  the  court  to  declare  the  oon« 
tract  as  the  parties  made  it.  .  .  .  We  are 
of  opinion  the  tripartite  agreement  under  con- 
sideration was  sufficient  in  form  and  sub- 
stance to  impart  the  quality  of  bearing  in- 
terest at  the  rate  of  ten  per  cent  to  the 
sum  of  money  named  as  due  upon  the  prom- 
isaory  notes  of  Fortman  for  one  year,  and  for 
no  longer  time." 

In  North  y.  Walker,  66  Mo.  453,  it  appeared 
that  an  agreement  for  the  extension  of  the 
time  of  payment  of  a  note  bearing  interest 
after  maturity  at  ten  per  cent  provided  that 
the  rate  should  be  reduced  to  nine  per  cent 
during  the  period  of  extension.  The  court 
held  that  this  agreement  operated  only  as  a 
temporary  suspension  of  the  rate  specified  in 
the  note,  and  that  when  that  time  expired, 
the  rate  named  in  the  body  of  the  note  fur- 
nished the  true  rule  for  computing  the  in- 
terest. 

In  Sedgwick  y.  Sanborn,  63  Kan.  884  mem. 
65  Pac.  661,  it  appeared  that  a  note  bearing 
interest  at  the  rate  of  ten  per  cent  was  ex- 
tended by  agreement  for  three  years,  and  the 
interest  reduced  during  that  period  to  seven 
per  cent.  In  an  action  for  the  amount  there- 
of, brought  after  the  expiration  of  the  exten- 
sion, it  was  held  that  the  holder  of  the  note 
was  entitled  to  a  judgment  for  interest  at 
ten  per  cent;  that  the  contract  reduced  the 
rate  of  interest  from  ten  per  cent  to  seyen  per 
cent  for  three  years  only. 

In  Hibernia  Say.  etc.  Soo.  y.  Wackenreuder, 
111  Cal.  471,  44  Pac.  168,  it  appeared  that  the 
contract  for  a  loan  called  for  interest  at  the 
rate  of  eight  per  cent  compounded  monthly. 
The  defendant  applied  for  a  renewal  of  the 
loan  at  six  per  cent,  which  the  bank  rejected, 
but  stated  that  the  loan  would  be  ''allowed  to 
run  at  six  per  cent."  The  court  said:  "We 
think  the  only  fair  construction  to  be  placed 
upon  the  bank's  agreement,  or  proposition  to 
reduce  the  interest  to  six  per  cent,  is  the  one 
placed  upon  it  by  the  trial  court.  Before  this 
time  the  note  was  drawing  interest  at  the  rate 
of  eight  per  cent,  compounded  monthly.  The 
statement  of  the  bank  to  the  mortgagor  only 
proposed  to  modify  a  single  term  of  the  note, 
and  that  was  the  annual  rate  of  interest.  No 
modification  of  the  clause  of  the  note  pertain- 
ing to  the  "c<HEnpounding  of  the  interest  was 
mentioned  in  the  bank's  proposition,  and  we 
are  bound  to  conclude  that  no  modification 
as  to  that  clause  was  contemplated,  and  that 
the  original  contract  in  that  regard  remained 
in  statu  quo." 

In  Moffatt  y.  Blake,  145  Fed.  40,  75  C.  G.  A. 
265,  the  facts  relating  to  the  question  of  in- 
terest were  as  follows:  The  note  called  for 
interest  at  eight  per  cent  per  annum  after  ma- 


turity. On  March  27,  1902^,  which  was  after 
maturity,  the  interest  to  that  time  was  paid 
and  also  part  of  the  principal,  and  the  par* 
ties  entered  into  an  arrangement  eyidenced 
by  the  following  indorsement  on  the  note: 
"Extended  on  or  before  October  1,  1902,  at 
6  per  cent  interest  from  March  27,  1902."  The 
position  of  the  holder  of  the  note  was  that 
the  reduced  rate  of  interest  was  operatiye 
only  between  March  27,  1902,  and  October  1, 
1902,  and  that  after  that  date  the  interest 
was  to  be  computed  at  the  original  rate.  The 
circuit  court  of  appeals  oyerruling  that  con- 
tention concurred  in  the  district  judge's  state- 
ment of  the  legal  effect  of  the  indorsement, 
yiz. :  "In  effect,  it  took  the  place  of  a  renewal 
note,  due  October  1,  1902,  at  six  per  cent 
interest.  The  extension  was  not  at  six  per 
cent  interest  until  October  1, 1902,  but  it  was 
six  per  cent  interest  from  March  27,  1902, 
and  impliedly  until  paid,  the  presumption 
being,  as  in  all  such  promissory  contracts, 
that  the  debt  would  be  paid  at  maturity,  and 
if  not  paid  the  interest  specified  as  a  part  of 
the  extension  agreement  would  continue  until 
payment  was  made."  The  court  further  held 
that  the  case  of  North  y.  Walker,  66  Mo.  453 
(set  out  supra)  relied  on  by  the  holder  of  the 
note,  was.distinguishable  in  that  by  the  terms 
of  the  extension  agreement  there  under  con- 
sideration the  reduced  rate  of  interest  was 
to  be  operatiye  only  during  the  period  of  the 
extension. 

In  Rowland  y.  Watson,  4  Oal.  App.  '476,  88 
Pac.  495,  it  appeared  that  at  the  time  of  the 
execution  of  a  promissory  note,  drawing  in- 
terest at  seyen  per  cent  per  annum  from  ma- 
turity, the  maker  and  the  payee  entered  into 
a  written  agreement  to  the  efEect  that  if  the 
maker  should  desire  an  extension  of  time  to 
pay  the  note,  the  payee  would  extend  the  time 
of  payment  for  two  months  after  the  date 
of  its  maturity,  and  if  the  time  of  payment 
should  be  so  extended,  the  maker  should  pay 
for  that  extension,  "an  additional  bonus  of 
$50  per  month  for  each  month  or  fractional 
part  of  a  month  which  said  note  shall  be  ex- 
tended," together  with  interest  on  the  princi- 
pal sum  and  on  the  bonus  at  the  rate  of  seven 
per  cent  per  annum.  The  court  said:  "It 
seems  to  be  conceded  by  all  parties  that  said 
contract  extended  the  time  for  payment  of  said 
note  for  at  least  two  months  and  attached  a 
penalty  or  charge  of  $50  for  each  of  said  two 
months  or  fraction  of  months  in  addition  to' 
the  regular  seyen  per  cent  interest  named  in 
the  note.  But  it  is  contended  by  appellant 
that  a  proper  construction  of  said  contract 
required  the  plaintiff  to  pay,  in  addition  to 
the  seyen  per  cent  interest,  the  sum  of  $50 
f(Mr  each  and  every  month  that  the  note  re- 
mained unpaid  after  it  fell  due  according  to 
its  terms;  and  it  seems  to  haye  been  upon 
this  theory  that  the  payment  of  $1,500  in 
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satisfaction  of  the  note  was  compelled  by  him. 
We  cannot  agree  with  this  contention.  On 
reading  the  contract  it  will  be  noticed  that 
there  was  no  agreement  on  the  part  of  Wat- 
son to  extend  the  time  of  payment  for  any 
period  in  excess  of  two  months  after  August 
1,  1903.  It  must  be  understood,  then,  that 
the  agreement  related  only  to  those  two 
months,  and  it  was  for  each  of  those  two 
months,  or  for  one  of  those  months  and  a 
fraction  of  the  other  only  that  this  $60 
monthly  charge  was  contemplated  by  the 
parties.  Immediately  at  the  conclusion  of 
said  two  months'  period  the  defendant  Wat- 
son, by  the  very  terms  of  the  agreement,  was 
in  a  position  to  bring  suit  and  enforce  pay* 
ment  of  the  promissory  note.  The  time  dur- 
ing which  he  subsequently  let  the  matter  rest 
without  beginning  suit  was  voluntary  on  his 
part.  It  was  not  done  in  pursuance  of  the 
agreement  and  did  not  carry  with  it  any  right 
to  collect  any  bonus  of  $50  for  each  of  the 
months  subsequent  to  the  two  months  men- 
tioned. This,  we  think,  is  a  fair  construction 
of  the  contract,  and  is  strictly  in  accord 
with  the  very  letter  of  its  terms." 

In  Citizens'  Nat.  Bank  v.  Piollet,  126  Pa. 
St.  104,  17  Atl.  603,  12  Am.  St.  Bep.  860,  4 
L.R.A.  190,  it  appeared  that  the  following 
words  were  written  across  the  end  of  a  note, 
and  on  the  face  of  it  in  immediate  proximity 
to  the  words  of  the  note :  "This  note  is  given 
for  advancements,  and  it  is  the  understanding 
it  will  be  renewed  at  maturity."  The  court 
said:  "The  statement  that  it  is  given  for  ad- 
vancements does  not  affect  the  certainty  of 
the  note  and  it  could  easily  be  regarded  as  a 
mere  memorandum,  not  changing  the  contract 
and  therefore  not  material.  But  the  remain- 
der of  the  writing  is  an  agreement  that  the 
note  will  be  renewed  at  maturity.  As  the 
bank  is  the  holder  and  discounted  the  note 
when  it  was  given,  it  is  undoubtedly  affected 
by  the  terms  of  the  memorandum,  and  must 
be  considered  as  having  agreed  to  renew  the 
note  at  its  maturity.  This  being  so,  the  obli- 
gation of  the  note  is  not  an  absolute,  uncon- 
ditional contract  to  pay  the  money  at  matur- 
ity. It  is  a  qualified  obligation  to  pay,  with 
a  condition  that,  instead  of  paying,  the  hold- 
er may  give  another  note  in  its  place  which 
the  bank  would  be  bound  to  accept  instead  of 
money.  .  .  .  It  is  manifest  from  the  fore- 
going that  the  only  inquiry  necessary  to  de- 
termine the  question  of  negotiability  is  the 
effect  of  the  memorandum  upon  the  terms  of 
the  note.  As  we  have  seen,  it  makes  an  im- 
portant change  in  the  note,  in  that,  instead 
of  the  note  being  a  distinct  contract  to  pay  a 
fixed  sum  of  money  at  a  day  certain,  the 
holder  has  agreed  to  accept,  instead  of  pay- 
ment in  money,  another  note  payable  at  an- 
other time  which  is  not  fixed.  The  obligation 
of  the  note,  therefore,  is  uncertain,  depending 


on  whether  the  maker  chooses  to  pay  it  or 
give  a  new  note  in  place  of  it.  This  uncer- 
tainty destroys  its  negotiability,  and  for  that 
reason  relieves  the  indorser." 

In  Post  V.  Losey,  111  Ind.  74,  12  N,  E.  121, 
60  Am.  Rep.  677,  it  appeared  that  after  the 
discharge  in  bankruptcy  of  the  maker  of  a 
note,  he  and  the  payee  without  the  consent 
or  knowledge  of  the  surety,  entered  into  the 
following^  agreement,  which  they  indorsed  on 
the  back  of  the  note.  "In  consideration  of  the 
extension  of  time  for  three  years  from  Sep- 
tember 2d,  1878,  and  the  reduction  of  the  rate 
of  interest  from  ten  per  cent  to  six  per  cent 
per  annum,  I  hereby  assume  to  pay  promptly 
the  interest  at  six  per  cent  semiannually, 
and  the  principal  of  the  within  note  on  or 
before  September  2d,  1881."  The  court  said: 
"Here,  Losey,  the  principal  debtor,  and  the 
payee,  not  only  agreed  that  the  time  of  pay- 
ment should  be  extended  beyond  the  time  as 
originally  agreed  upon  and  named  in  the  note, 
but  also  agreed  upon  a  rate  of  interest  for 
the  future  different  from  that  originally 
agreed  upon  and  named  in  the  note.  Not  only 
that,  but  they  indorsed  the  agreement  upon 
the  note.  The  agreement  thus  indorsed  upon 
the  note  operated  as  a  modification  and  change 
of  the  original  agreement.  In  other  words, 
after  the  consummation  of  the  latter  agree- 
ment, indorsed  upon  the  back  of  the  note, 
Losey  and  the  payee  were  no  longer  bound  by 
the  agreement  as  written  upon  the  face  of  the 
note,  but  by  that  agreement  as  modified  and 
changed  by  the  subsequent  agreement  in- 
dorsed upon  the  back  of  the  note.  After  that 
indorsement,  their  agreement  was  to  be  as- 
oertained  by  an  examination-  of  the  face  of 
the  note  and  the  indorsement.  The  two  writ- 
ings are  to  be  construed  together.  Together 
they  constitute  the  contract  between  Losey 
and  the  payee.  To  hold  otherwise,  would 
be  to  hold  that  the  latter  agreement  was 
and  is  of  no  validity  whatever.  The  latter 
agreement,  by  its  terms,  is  to  pay  the  note 
as  written,  with  a  change  in  time  and  rate 
of  interest.  That  there  was  a  sufficient  con- 
sideration for  that  agreement  there  can  be  no 
doubt.  In  consideration  of  the  change  of 
time  and  rate  of  interest,  Losey  exchanged  a 
moral  obligation  only  for  a  legal  liability, 
.  .  .  The  contract  between  Losey  and  the 
payee,  as  evidenced  by  the  face  of  the  note 
and  the  indorsement  upon  the  back  of  it, 
is  not  the  contract  between  them  as  it  existed 
at  time  Emma  J.  executed  the  mortgage,  and 
to  secure  the  performance  of  which  on  the 
part  of  Losey  she  mortgaged  her  separate 
property.  Losey  and  the  payee  changed  that 
contract  without  her  consent  or  knowledge 
by  aigreeing  upon  a  different  rate  of  interest 
and  a  different  time  for  payment.  The  con- 
tract to  secure  which  she  mortgaged  her 
property  can  be  enforced  by  no  one,  and  for 
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the  contract  as  changed  neither  she  nor  her 
property  is  liable.  To  hold  her  property  lia- 
ble upon  the  original  contract  as  evidenced 
by  the  note,  would  be  to  hold  it  liable  for  the 
default  in  payment  by  Losey,  three  years 
before  he  coilld  be  in  default  under  the  con- 
tract  as  changed;  and  to  hold  her  property 
liable  upon  the  changed  contract,  would  be 
to  hold  it  liable  for  a  contract  different  in 
time  of  payment  and  rate  of  interest  from 
that  which  entered  into  and  formed  a  part 
of  the  contract  as  evidenced  by  the  mortgage. 
To  hold  her  property  liable  upon  the  original 
contract,  would  be  to  measure  the  liability  of 
the  principal  by  one  standard,  and  the  lia- 
bility of  the  surety  by  another  and  different 
standard.  But  it  is  said,  that  because  Losey 
had  been  discharged  in  bankruptcy  from  all 
his  debts,  he  became  a  stranger  to  the  note, 
and  that,  therefore,  the  change  in  the  con- 
tract agreed  to  by  him  cannot  affect  Emma  J. 
or  the  mortgage  given  by  her.  .  .  .  The 
only  difference  was,  that  by  reason  of  his  dis- 
charge, he  was  no  longer  legally  liable  upon 
the  contract.  He  might,  however,  waive  the 
immunity  afforded  by  his  discharge,  and  pay 
the  debt  according  to  the  terms  of  the  note. 
To  secure  the  performance  of  the  contract 
according  to  the  terms  of  the  note,  and  in 
no  other  way,  the  separate  property  of  Emma 
J.  was  mortgaged.  In  order  that  Losey  might 
again  beecmie  liable  for  the  payment  of  the 
principal  sum,  the  payee  consented  thai  the 
contract  might  be  changed  as  to  the  time  of 
payment  and  the  rate  of  interest.  The  con- 
tract, as  evidenced  by  the  face  of  the  note 
and  the  indorsement  upon  the  back  of  it, 
thus  became  the  contract  between  Losey  and 
the  payee.  By  the  change,  the  contract  as 
originally  executed  ceased  to  exist,  both  as 
a  legal  and  moral  obligation  on  the  part  of 
Losey.  And  this  is  so,  whether  the  new  prom- 
ise he  regarded  as  a  revival  of  the  original 
contract,  so  far  as  consistent  with  it,  or 
whether  it  be  regarded  as  an  entirely  new 
contract."  To  the  same  effect  see  Rosenthal 
V.  Rambo,  28  Ind.  App.  205,  62  N.  E.  637. 
Where  the  parties  to  a  promissory  note 
agreed  that  the  time  for  the  payment  of  the 
note  should  he  extended  for  two  years,  the 
effect  of  this  agreement  was  to  waive  any  past 
default  in  the  payment  of  the  principal,  and 
to  postpone  the  maturity  of  the  note  imtil 
the  date  to  which  the  extension  had  been 
made.  Bell  v.  San  Francisco  8av.  Union, 
153  Cal.  64,  94  Pac.  225. 


Period  of  Extenaionm 

In  Minor  v.  Carpenter,  28  Gal.  App.  368, 
152  Pac.  737,  the  question  was  whether  a 
certain  agreement  in  writing  between  the  par- 
ties subsequent  to  the  execution  of  the  prom- 


issory notes  in  suit  and  to  the  time  they  fell 
due,  amounted  to  an  extension  of  the  time  of 
payment  of  the  notes  beyond  the  date  of  the 
commencement  of  that  action,  so  as  to  sup- 
port the  claim  that  the  action  was  prema- 
turely brought^  The  court  said:  ''We  have 
read  this  agreement  carefully  to  determine 
whether  it  will  bear  this  construction,  but 
there  is  not  a  word  or  sentence  in  it  which, 
either  expressly  or  by  fair  intendment,  refers 
to  any  extension  in  the  time  of  payment  of 
the  notes  in  question;  and  while  it  is  true 
that  said  agreement  purports  to  provide  a 
way  in  which  the  defendant  may  be  able  to 
pay  his  full  indebtedness  to  the  plaintiff, 
amounting  to  a  sum  greatly  in  excess  of 
the  sum  due  on  these  notes,  still  the  plaintiff 
nowhere  therein  stipulates  to  await  the  out- 
working of  the  plan  provided  for  in  such 
agreement  before  suing  upon  these  over-due 
notes.  A  particular  vice  in  the  argument  of 
the  appellant  as  to  the  scope  and  effect  of  this 
agreement  is  that  no  time  is  fixed  to  which 
the  payment  of  these  notes  is  to  b^  extended. 
The  authorities  seem  to  hold  with  consider- 
able uniformity  that  extensions  in  the  time 
of  payment  of  promissory  notes  must  be  for  a 
definite  time  in  order  to  be  valid;  and  such 
appears  to  be  the  rule  in  this  state." 

In  Glidden  v.  Henry,  104  Ind.  278,  1  N.  £. 
360,  54  Am.  Rep.  316,  it  appeared  that  the 
note  under  consideration  contained  a  pro- 
vision that  "the  payee,  or  his  assigns,  may 
extend  the  time  of  payment  thereof  from  time 
to  time  indefinitely,  as  he  or  they  may  see 
fit.''  The  court  said:  "From  an  inspection 
of  the  note,  it  is  impossible  to  tell  when  it 
may  mature,  because  it  is  impossible  to  know 
what  extension  may  have  been,  or  may  here- 
after be,  agreed  upon.  No  definite  time  is 
fixed,  nor.  is  the  maturity  of  the  note  depend- 
ent upon  an  event  that  must  inevitably  hap- 
pen. The  condition  is  not  that  something 
may  happen,  or  be  done,  that  will  mature 
the  note  before  the  time  named,  thus  leav- 
ing that  time  as  fixed  and  certain,  if  the 
thing  do  not  happen,  or  be  not  done;  but 
the  condition  is  that  the  time* named  may 
be  displaced  by  another,  uncertain  and  in- 
definite time,  as  the  parties  may  agree."  In 
passing  on  a  similar  provision  in  the  note 
in  controversy  in  Woodbury  v.  Roberts,  59 
la.  348,  13  N.  W.  312,  44  Am.  Rep.  685,  the 
court  said:  "By  the  terms  of  the  condition 
of  the  note  in  suit  it  would  never  fall  due, 
but  could  be  indefinitely  extended  at  the  will 
of  the  maker  and  indorser,  who,  it  will  be 
observed^  is  the  same  party.  When  the  in- 
strument was  executed  the  time  of  its  ma- 
turity was  contingent  upon  the  option  of  the 
maker  of  the  note.  It  was  impossible  to  de- 
termine when  it  would  become  due  by  the 
assent  of  the  maker.  The  time  of  payment 
was  uncertain  and  was  not  capable  of  being 
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made  certain:  Kothing  happened  after  its 
execution  to  remove  this  uncertainty.  Notes» 
which  by  their  terms  are  payable  on  or  before 
a  fixed  time  or  a  specified  event,  are,  it  is 
true,  uncertain  as  to  the  time  at  which  they 
are  payable.  But  there  is  no  uncertainty  as 
to  the  time  when  they  become  absolutely  due. 
Paper  of  this  character  is  regarded  by  the 
courts  as  negotiable.  But  the  note  before  us 
may  never  fall  due,  for  payment  may  be 
extended  indefinite! v." 

In  Lanum  v.  Harrington,  267  111.  57,  107 
N.  £.  826,  it  was  held  that  an  agreement  that 
the  time  of  payment  of  certain  promissory 
notes  should  be  extended  until  the  makers 
were  able  to  pay,  or  until  they  were  able  to 
make  it  out  of  their  stock  and  crops,  or  until 
the  death  of  the  payee  when  the  same  could 
be  paid  out  of  the  share  of  the  wife,  one  of  the 
makers,  in  the  estate  of  the  payee  in  case 
he  should  leave  any  estate  and  she  should  be 
entitled  to  any  share  therein,  did  not  con- 
stitute a  valid  and  binding  extension  of  the 
time  of  payment.  It  was  also  held  that  an 
indefinite  promise  that  the  payee  would  not 
crowd  the  makers  for  the  principal  and  in- 
terest, did  not  constitute  a  valid  extension  of 
time,  being  at  most  but  a  promise  to  extend 
the  time  of  payment  without  defining  the 
period  to  which  it  would  be  extended. 

An  agreement  for  the  extension  of  a  note 
for  three  vears  from  the  date  when  it  ma- 
tured,  signed  by  the  makers  of  the  note,  but 
not  by  the  then  holder  or  the  subsequent 
holder  of  the  note,  is  not  complete  and  being 
invalid  does  not  have  any  effect.  Hass  v. 
Lobstein,  108  111.  App.  217.  But  when  ac- 
cepted and  acted  on  by  tlie  holder,  it  becomes 
valid.  Abraham  Lincoln  Building,  etc.  Assoc. 
V.  Zuelk,  124  111.  App.  109. 

In  Workman  v.  Ray  (Tex.)  180  S.  W.  291, 
it  appeared  that  the  holder  of  certain  notes 
and  one  who  had  assumed  the  payment  there- 
of as  part  consideration  for  the  conveyance 
of  certain  land  agreed  to  ''extend  the  notes  a 
reasonable  length  of  time'*  and  to  give  a  rea- 
sonable length  of  time  to  sell  the  land  if  the 
debtor  would  pay  all  interest  up  to  a  certain 
specified  date  and  the  debtor  "agreed  not  to 
have  said  notes  paid  off  and  taken  up.''  It 
was  held  that  this  agreement  was  not  binding, 
being  an  extension  for  an  indefinite  time, 
if  the  agreement  was  that  the  interest  was 
to  be  paid  at  the  expiration  of  a  reasonable 
length  of  time. 

The  words  "this  note  to  be  extended  if 
desired  by  makers,"  as  indorsed  on  a  note, 
have  been  held  to  contain  no  definite  agree- 
ment and  to  be  without  significance.  Krous- 
kop  v.  Shontz,  51  Wis.  204,  8  N.  W.  241,  37 
Am.  Rep.  817. 

An  indefinite  extension  of  the  time  of  the 
payment  of  a  note  does  not  render  it  void 
as  between  the  parties  thereto,  though  it  may 
lie  invalid  as  far  as  it  affects  the  rights  of 


third  persons.     Drake  v.  Pueblo  Nat.  Bank, 
44  Colo.  49,  96  Pac.  999. 

Where  it  appeared  that  the  holder  of  a  note 
due  December  first  agreed  to  extend  the  tiioe 
of  payment  until  the  fall  of  the  year,  it  was 
held  that  this  extension  was  sufficiently  defi- 
nite as  an  extension  to  at  least  the  first  of 
September  following.  Robson  v.  Brown 
(Tex.)  57  S.  W.  83,  rehearing  denied  57  S. 
W.  686. 

In  Maupin  v.  McCormick,  2  Bush  (Ky.) 
206,  it  appeared  that  as  part  of  the  consid- 
eration for  the  purchase  of  certain  lands,  the 
purchaser  executed  a  note  containing  the  fol- 
lowing covenant:  "I  am  to  have  the  privi- 
lege of  extending  the  time  of  payment  as 
long  as  I  choose  by  paying  interest  thereon 
annually  at  the  rate  of  six  per  cent."  The 
oourt  said:  "It  is  a  stipulation  that  Mau- 
pin shall,  on  certain  conditions,  run  the  notes 
at  his  own  option.  Of  course  this  could  ex- 
tend no  longer  than  Maupin  himself  shall  be 
capable  of  exercising  his  own  volition ;  there- 
fore, when  by  disease  or  death,  he  shall  no 
longer  be  capable  of  'choosing,'  the  notes  must 
be  paid,  even  if  all  the  other  conditions  be 
strictly  complied  with.  The  notes  were  made 
payable  November  17,  1857,  with  the  privi- 
lege, at  Maupin's  choosing,  to  extend  the  time 
by  the  annual  payment  of  interest.  This,  at 
most,  could  only  be  a  privilege  to  extend  the 
time  during  his  life,  and  is  not  a  perpetuity. 
It  may,  so  far  as  the  interest  is  concerned, 
be  called  an  annuity  to  be  paid  by  Maupin 
during  his  life.' 


»« 


JElfect  on  Bights  of  Indorser  or  Surety, 

In  Bonart  v.  Rabito,  141  La.  970,  76  So. 
166,  the  note  in  suit  provided  that  "the  mak- 
ers, indorsers,  guarantors,  and  sureties  of 
this  note  hereby  severally  .  .  .  consent 
that  time  of  pajrment  may  be  extended  with- 
out notice  thereof."  The  court  said:  "We 
cannot  conceive  of  any  reasonable  theory  on 
which  to  hold  that  the  indorser's  consent,  as 
expressed  in  the  note  sued  on,  authorized  the 
payee  to  grant  the  maker  only  one  extension 
of  the  time  of  payment,  however  long,  and 
did  not  authorize  two  extensions,  however 
short.  To  maintain  such  a  doctrine  would 
lead  to  the  anomalous  conclusion  that  the 
indorser  would  not  have  been  released  if  the 
payee  had  granted  to  the  maker  of  the  note, 
without  notice  to  the  indorser,  one  extension 
of  the  time  of  payment  for  one  year,  but  tliat 
she  would  have  been  released  by  the  granting 
of  two  extensions,  for  one  month,  or  one 
week,  or  one  day  each.  Our  interpretation  of 
the  indorsers  consent  that  time  of  payment 
might  be  extended  without  notice  thereof  is 
that  the  payee  and  the  maker  of  the  note 
could  agree  to  extend  the  payment  from  time 
to  time  without  notice  to  the  indorser  and 
without  releasing  her  from  liability,  unless 
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and  until  at  any  time  after  maturity  she 
saw^  fit  to  pay  the  note  and  become  imme- 
diately subrogated  to  a  right  of  action 
against  the  maker/' 

In  School  Trustees  v.  King,  85  111.  App. 
220,  it  appeared  that  each  of  certain  notes 
contained  the  following  clause:  "And  we  fur- 
ther agree  .  .  .  that  no  extension  of  the 
time  of  payment,  with  or  without  knowledse, 
by  the  receipt  of  interest  or  otherwise,  shail 
release  us,  or  eithev  of  us,  from  the  obliga- 
tion of  payment."  The  court  held  that  it 
was  clear  that  when  the  maker  and  sureties 
executed  these  notes,  they  contracted  to  be 
bound  by  an  extension  of  the  time  of  pay- 
ment, though  made  with  the  principal  debt- 
or without  their  knowledge. 

Miscellaneous. 

In  Sykes  y.  Citizens'  Kat.  Bank,  78  Kan. 
688,  98  Pac.  206,  19  L.R.A.(N.S.)  665,  it  was 
held  that  the  language  of  the  note  in  that 
case,  viz.,  "the  makers  and  indorsers  hereof 
hereby  severally  .  .  ,  agree  to  all  exten- 
sions and  partial  payments  before  or  after 
maturity,  without  prejudice  to  the  holder,** 
would  not  bear  an  interpretation  making  it, 
in  effect,  a  demand  note. 

In  Corbett  v.  Clough,  8  S.  D.  376,  66  N.  W. 
1074,  it  was  held  that  the  words,  ''Extended 
to  December  1st,  1891,"  written  on  the  face 
of  a  note  by  the  payees  thereof  at  the  request 
of  the  maker,  pursuant  to  an  agreement  be- 
tween them,  was  a  written  extension  of  time. 

In  Kiblack  v.  Champeny,  10  S.  D.  165,  72 
N.  W.  402,  the  following  indorsement  on  the 
back  of  a  note  by  the  maker  after  an  agree- 
ment with  the  payee  for  the  extension  of  the 
note,  was  held  to  be  a  written  extension  of  the 
time  of  payment:  "4-24.  Int.  paid  and  ex- 
tended 60  days, — consent  of  both  parties.** 

But  in  Brenneke  v.  Smallman,  2  Cal.  App. 
306,  83  Pac.  302,  it  appeared  that  on  the 
fifth  day  of  January  the  payee  of  a  note 
indorsed  on  the  back  thereof  the  words, 
•'Renewed  July  6,"  followed  by  her  signature. 
It  was  held  that  while  the  word  "renewed" 
might  properly  be  used  to  express  an  agree- 
ment on  the  part  of  the  maker  of  a  note,  it 
could  not  express  an  agreement  on  the  part 
of  the  payee  extending  the  time  of  payment. 
The  court  saidi  "'July  6*  does  not  indicate 
with  any  certainty  the  period  to  which  the 
note  was  'renewed,'  or  to  which  payment 
was  extended,  if  we  should  construe  'renewed' 
as  meaning  'extended.*  We  may  conjecture 
that  it  was  intended  by  the  words  written  to 
extend  the  time  for  payment  of  the  note  to 
July  6,  1901,  but  it  would  be  but  a  con- 
jecture, which  is  not  sufficient  upon  which 
to  base  judicial  action.  The  original  agree- 
ment was  to  pay  at  a  certain  time.  .  .  . 
We  do  not  think  that  the  words  'Renewed 


July  6*  can  be  construed  as  expressing  an 
agreement  to  extend  the  time  of  payment  of  a 
note  upon  which  they  are  written  to  July 
6,  1901." 

In  Wellington  Nat.  Bank  v.  Thomson,  9 
Kan.  App.  667,  59  Pac  178,  the  note  in  suit 
contained  the  following  provision:  **We,  the 
makers,  sureties,  guarantors,  and  indorsers 
hereon,  agree  to  extensions  of  this  note  with- 
out notice,  hereby  ratifying  such  extensions, 
and  binding  ourselves  for  payment  hereof  as 
if  no  extension  of  time  for  or  forbearance 
of  payment  has  been  granted  or  made."  The 
court  held  that  the  word  "extension,"  as 
used  therein,  must  be  understood  as  meaning 
an  actual  extension  of  the  time  of  payment, 
resting  on  a  definite  basis;  that  is,  on  a  con- 
tract to  that  effect,  supported  by  a  sufficient 
consideration;  and  that  without  such  a  con- 
tract, an  extension  of  time  of  payment  or  a 
forbearance  to  sue  would  not  bind  the  holder 
of  the  note.  The  court  said  that  the  con- 
struction contended  'for,  that  by  reason  of 
the  payments  of  interest  on  the  note  the 
operation  of  the  statute  of  limitations  was 
suspended,  and  that  iinder  the  terms  of  the 
note  the  defendant  was  bound  by  those  pay- 
ments, would  make  the  words  of  the  note  an 
agreement  to  waive  the  defense  of  the  statute 
of  limitations,  and  therefore  void. 

In  Miller  v.  Poage,  66  la.  96,  8  N.  W.  799, 
41  Am.  Rep.  82,  the  promissory  note  in  suit, 
while  in  the  ordinary  form,  contained  the  fol- 
lowing provision:  "If  this  agent  does  not 
sell  enough  in  one  year,  one  more  is  granted." 
The  court  said:  **We  think  the  true  con- 
struction is  that  the  maker  was  the  agent  of 
the  payee  for  the  sale  of  something,  and  if  he 
realized  sufficient  funds  from  such  sales,  the 
amount  specified  was  to  be  paid  within  one 
year.  Payment  during  such  time  was  tp  be 
made  only  on  condition  that  the  necessary 
funds  were  realized.  This  clearly  implies  the 
instrument  was  to  be  paid  out  of  a  particular 
fund." 

In  Jewett  Lumber  Co.  v.  Martin  Conroy 
Co.  171  la.  513,  152  N.  W.  493,  the  note  in 
litigation  provided  as  follows:  "This  note  is 
given  for  lumber  used  in  the  improvements 
and  if  the  case  of  Lair  v.  Martin  Conroy  Co. 
now  pending  in  the  district  court  of  Polk 
county,  la.,  is  not  settled  or  tried  in  said 
court  by  the  time  this  note  becomes  due,  we 
Jewett  Lumber  Co.  agree  to  extend  the  time 
until  said  suit  is  determined,  said  extension 
in  no  event  to  exceed  one  year.  Recovery  on 
this  note  is  not  dependent  upon  the  outcome 
of  said  suit."  The  court  held  that  the  only 
condition  attached  to  the  note  and  the  giving 
thereof  was  the  one  mentioned  in  the  note 
itself,  and  that  the  plaintiffs'  right  to  re- 
cover did  not  depend  on  the  outcome  of  the 
suit  therein  named. 
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In  Wilcox  V.  McCain  Land,  etc.  Co.  (S.  D.) 
159  N.  W.  49,  it  appeared  that  the  receipt 
for  the  delivery  of  a  certain  promisBory  note 
given  by  the  holder  of  the  note,  provided  as 
follows:  "The  note  given  may  be  renewed, 
providing  the  interest  is  paid  in  full  and  the 
McCain  Land  and  Live  Stock  Company  are 
solvent  at  time  of  renewal/'  It  was  con- 
tended that  the  receipt  constituted  an  agree- 
ment for  an  extension  which  released  the  sure- 
ties from  liability.  The  court  said:  "A  re- 
newal of  a,  note  is  the  giving  of  a  new  note 
in  the  place  of  the  former  one,  and  a  contract 
for  renewal  contemplates  a  new  note,  to 
which  the  parties  are  the  same.  Plaintiff 
could  not,  under  his  receipt,  have  been  re- 
quired to  have  accepted  a  note  as  a  renewal 
note,  except  under  the  conditions  named  in 
such  receipt,  and  then  only  in  case  such  note, 
offered  as  a  renewal,  was  executed  by  all 
those  who  executed  the  first  note.  An  agree- 
ment for  a  renewal  is  not  an  agreement  for  an 
extension." 

In  Stitzel  v.  Miller,  250  III.  72,  Ann.  Cas. 
1912B  412,  95  N.  E.  53,  34  L.R^A..  ( N.S. ) 
1004,  the  note  in  controversy  contained  the 
following  provision :  "We  also  agree  that  in 
case  said  note  is  not  paid  at  maturity,  that 
it  is  at  the  option  of  the  holder  hereof  to 
extend,  as  he  deems  proper,  the  payment  of 
the  above  note,  and  that  said  extension  shall 
not  in  any  manner  release  one  or  either  of  us 
from  the  payment  hereof."  The  court  said: 
^  "The  quoted  words  do  not  affect  the  character 
of  the  note,  before  or  up  to  its  maturity, 
either  in  its  certainty,  amount  to  be  paid, 
the  date  of  payment,  or  the  person  to  whom 
the  payment  is  to  be  made."  To  the  same 
effect  see  Farmer  v.  Graettlnger  Bank,  130  la. 
469,  107  N.  W.  170,  wherein  the  note  provided 
that  "sureties  hereby  consent  that  time  of 
payment  may  be  extended  from  time  to  time 
without  notice  hereof." 
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Mnnioipal  Corporations  -—  Smoke  Ordi- 
nance — •  Reasonableneas. 

Where  the  evidence  of  expert  marine  en- 
gineers   showed    that   there   was   no    known 


appliance  which  could  be  used  upon  marine 
boilers  to  prevent  the  emission  of  smoke,  an 
ordinance,  declaring  that  the  emission  of 
dense,  black  or  gray  smoke  from  any  smoke- 
stack used  in  connection  with  any  steam 
boiler  in  any  boat,  etc.,  within  the  city  lim- 
its should  be  a  public  nuisance  per  se,  and 
that  the  owners  of  any  steamboat  and  the 
general  manager,  fireman  or  other  employee 
having  charge  of  any  steamboat  within  the 
dty  permitting  it  to  emit  such  smoke  should 
be  guilty  of  creating  a  public  nuisance  and 
of  a  violation  of  the  orJinance,  is  unreason- 
able and  invalid;  though  its  invalidity  is 
not  a  bar  to  a  future  prosecution  thereunder 
if  practical  and  efficient  appliances  may  be 
had,  or  to  liability  for  a  common-law  nui- 
sance. 

[See  note  at  end  of  this  case.] 

Rea  Judicata  —  Finding  of  Facta  —  Ef- 
fect of  Fntnro  Developntents. 

An  opinion  of  the  recorder's  court,  in  a 
prosecution  for  a  ferry  company's  violation 
of  the  smoke  ordinance,  that  there  is  then  no 
known  appliance  which  can  be  used  upon 
marine  boilers  to  prevent  the  emission  of 
dense  smoke,  is  not  res  judicata  as  to  whether 
subsequently  known  appliances  to  prevent 
such  smoke  are  practical. 

Certiorari  to  Recorder's  Court  of  Detroit: 
Connolly,  Judge. 

Proceeding  against  Detroit,  Belle  Isle  and 
Windsor  Ferry  Company  for  violation  of  or- 
dinance of  city  of  Detroit.  Defendant  con- 
victed and  brings  certiorari.  The  facts  are 
stated  in  the  opinion.    Reversed. 

Thomas  P,  Penniman  and  Richard  /.  Laic- 
8on  for  People. 

Gray  d  Gray  and  A.  W.  Sempliner  for  re- 
spondent. 

[178]  Steebe,  J. — This  case  involves  the 
validity  of  an  ordinance  of  the  city  of  Detroit 
relative  to  the  so-called  smoke  nuisance  as 
applied  to  marine  practice.  Section  1  of  the 
ordinance  provides: 

'That  the  emission  of  dense  black  or  gray 
smoke  from  any  smokestack  or  chimney  used 
in  connection  with  any  steam  boiler,  locomo- 
tive or  furnace  of  any  description,  in  any 
apartment  house,  building,  boat  or  any  other 
structure,  or  in  any  building  used  as  a  fac- 
tory, or  for  any  purpose  of  trade,  or  for  any 
other  purpose  whatever,  within  the  corporate 
limits  of  the  city  of  Detroit  shall  be  a  public 
nuisance  per  se." 

Section  6  of  said  ordinance  is  as  follows: 

"The  owner  or  owners  of  any  locomotive, 
engine,  steamboat,  tug,  dredge,  or  pile  driver, 
and  the  general  manager,  superintendent, 
yardmaster,  engineer,  fireman  or  other  officer 
or  employee  having  in  charge  or  control  the 
operation  of  any  locomotive,  engine,  steam- 
boat, tug,  dredge,  or  pile  driver,  within  the 
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corporate  limits  of  the  city  of  Detroit,  who 
shall  cause,  [179]  permit  or  allow  such  dense 
black  or  gray  smoke  to  be  emitted  therefrom 
within  said  corporate  limitSi  shall  be  deemed 
guilly  of  creating  a  public  nuisance  and  of 
violating  the  provisions  of  this  ordinance." 

Under  this  ordinance  complaint  was  filed 
against  defendant  and  appellant  in  the  re- 
corder's court  on  the  18th  day  of  August, 
1908.  A  motion  to  quash  and  dismiss  the 
complaint  was  made  by  the  defendant  on 
several  grounds: 

(1)  That  in  a  former  case  in  the  same 
court  the  ordinance  was  held  to  be  impossible 
of  observance  in  marine  practice  and  there- 
fore invalid,  and  that  decision  was  a  bar  to 
this  prosecution.  (2)  That  the  ordinance 
was  unreasonable  and  invalid  because  there 
was  no  known  appliance  which  could  be  used 
upon  marine  boilers  to  prevent  the  issuance 
of  smoke. 

(3)  Because  it  would  destroy  the  value  of 
defendant's  property,  it  being  a  practical  im- 
possibility to  rearrange  the  equipment  of  the 
boats  so  as  to  prevent  the  issuance  of  smoke. 

(4)  Because  the  ordimmee  destroys  the 
value  of  defendant's  property  without  making 
adequate  compensation  therefor,  and  deprives 
the  defendant  of  its  property  without  due 
process  of  law. 

(5)  That  the  Federal  courts  had  exclusive 
jurisdiction  to  regulate  the  navigation  of 
these  vessels. 

(6)  That  the  ordinance  and  complaint  de- 
clare smoke  a  nuisance  per  se,  and  there  is 
no  charge  that  defendant  created  or  main- 
tained a  common-law  nuisance. 

The  motion  to  quash  oeing  denied,  proofs 
were  taken  at  intervals  from  November  27, 
1908,  until  February  16,  1911.  This  testi- 
mony related  to  the  reasonableness  or  unrea- 
sonableness of  the  ordinance  as  applied  to 
marine  practice;  as  to  what  devices  to  pre- 
vent the  issuance  of  smoke  had  been  able  to 
accomplish  on  boats;  and  the  experiments  of 
this  defendant  and  others  with  devices  to 
prevent  smoke  emission  and  their  impractica- 
bility in  the  operation  of  boats.  On  Febru- 
ary 16,  1911,  at  the  close  of  the  case,  the 
motion  [180]  to  quash  was  again  renewed  for 
the  same  reasons,  and  for  the  further  reasons: 

(1)  That  the  ordinance  was  invalid  and 
unreasonable,  because  it  made  no  allowance 
for  smoke  that  must  be  emitted  when  fires 
were  being  started,  cleaned,  or  pricked;  (2) 
because  it  appeared  from  the  testimony  that 
there  were  no  devices  known  In  marine  prac- 
tice that  would  successfully  prevent  the  emis- 
sion of  smokie. 

This  motion  was  denied,  the  defendant 
found  guilty,  and  a  fine  was  imposed. 

The  case  is  reviewed  in  this  court'  by  writ 
of  error.  It  appears  from  the  record  that  in 
October,  1906,  a  similar  complaint  had  been 


lodged  against  the  same  defendant,  and  that 
on  May  27,  1907,  the  same  judge  who  heard 
the  case  at  bar  delivered  an  opinion,  in  part, 
as  follows: 

"I  .find,  as  charged  in  respondent's  fourth 
objection,  that  this  ordinance  is  impossible 
of  observance  in  marine  practice.  The  over- 
whelming preponderance  of  evidence  in  this 
case  compels  me  to  this  conclusion.  Indeed, 
after  the  fiasco  in  the  Lansdowne  case,  the 
people  seem  unable  to  suggest  any  device 
which  has  even  a  fair  record  for  preventing 
smoke  in  marine  practice.  I  do  not  believe 
it  would  be  just  or  reasonable  to  compel 
marine  interests  to  experiment  with  every 
quack  nostrum  for  smoke  prevention  which  is 
exploited  by  promoters.  In  land  practice,  ap- 
proved and  successful  devices  are  known  to 
the  engineering  profession;  I  am  convinced 
that  none  such  is  known  in  marine  practice. 
If  there  was.  I  am  confident  that  Frank  £. 
Kirby  would  know,  and  tell,  about  it." 

Nevertheless  the  court  on  the  second  hear- 
ing reached  a  contrary  conclusion.  A  portion 
of  the  opinion  follows: 

''The  whole  subject  of  the  unreasonableness 
of  this  ordinance  and  of  the  possibility  of 
complying  with  its  mandate  in  the  present 
state  of  the  marine  engineering  art  has  been 
exhaustively  investigated  and  studied  for  a 
long  period  of  time.  Witnesses  of  noted 
scientific  attainment  have  been  produced,  and 
their  testimony  is  in  the  record.  In  addition 
to  the  taking  of  testimony,  [181]  the  court 
and  counsel  went  to  the  city  of  Chicago  in 
June,  1910,  and  personally  investigated  the 
operation  of  the  marine  plant  in  the  dredge 
'Francis  J.  Simmons,*  operating  off  Lincoln 
Park  in  Chicago,  and  of  the  tug  'Keystone,' 
operating  in  conjunction  with  the  dredge 
'Simmons.'  These  mtirine  plants  were 
equipped  with  what  is  known  as  the  Jones 
underfeed  stoker.  The  'Simmons'  is  engaged 
in  sucking  dirt  from  the  bottom  of  Lake 
Michigan  and  pumping  it  through  possibly 
a  mile  of  pipe  to  the  shore,  where  an  addi- 
tion is  being  built  to  Lincoln  Park.  The 
work  is  irregular;  frequent  stops  being  neces- 
sary. 

'The  personal  inspection  of  the  court  was 
conclusive,  beyond  all  cavil  or  question,  that 
the  marine  plant  of  the  'Francis  J.  Simmons' 
did  not  emit  any  objectionable  smoke  when 
the  underfeed  stoker  system  was  in  opera- 
tion; but  that,  when  the  underfeed  stoker 
system  was  shut  off,  dense  black  or  gray 
smoke  was  forthwith  emitted  from  the  stack, 
and  almost  immediately  ceased  when  the  un- 
derfeed stoker  system  was  put  back  in  opera- 
tion. 

"The  personal  observation  of  the  court  as 
to  the  tug  'Keystone'  was  to,  the  effect  that, 
although  the  Jones  underfeed  stoker  was  in- 
stalled in  cramped  quarters,  it  rendered  satis- 
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factory  service  in  preventing  the  emiBsion  of 
smoke. 

"In  June,  1911,  counsel  for  the  city  invited 
the  court  and  counsel  for  the  defendant  to 
inspect  a  similar  equipment  on  an  excursion 
steamer  known  as  the  *Citv  of  Benton  Har- 
bor/  plying  between  Chicago,  111.,  and  Benton 
Harbor,  Mich.  Through  some  misunderstand- 
ing, counsel  for  the  defendant  did  not  par- 
ticipate in  this  inspection,  but  counsel  for 
the  city  and  the  court  journeyed  from  Chi- 
cago to  Benton  Harbor  on  the  'City  of  Benton 
Harbor/  and  personally  observed  the  effect 
of  the  operation  of  the  Jones  underfeed  stoker 
in  that  marine  plant.  For  several  miles  of 
the  journey  another  ship,  called  the  'City  of 
South  Haven,'  which  was  not  equipped  with 
the  Jones  underfeed  stoker,  journeyed  on  a 
parallel  course  to  that  of  the  *City  of  Benton 
Harbor,'  and  the  contrast  in  the  smoke 
emitted  was  most  marked.  The  'City  of 
South  Haven'  left  an  enormous  trail  of  black 
smoke  in  its  wake  across  the  lake;  the  'Ben- 
ton Harbor,'  maintaining  as  good  a  rate 
[182]  of  speed  as  the  'South  Haven/  left 
practically  no  trail  of  smoke  in  its  wake. 

"A  review  of  the  whole  record  in  this  case, 
including  the  testimony  taken  in  court,  the 
depositions  taken  in  Chicago  with  reference 
to  the  dredge  'Simmons,'  and  the  personal 
ob6er>'ations  of  the  court  as  to  the  operation 
of  marine  plants  equipped  with  Jones  under- 
feed stokers  convinces  the  court  that  the 
present  state  of  marine  engineering  art  is  not 
such  as  to  render  impossible  the  prevention 
of  objectionable  smoke  in  marine  practice. 

"A  similar  complaint  to  the  one  now  under 
consideration  was  made  against  this  defend- 
ant some  years  ago,  when  I  first  came  upon 
the  bench  of  this  court.  At  that  time,  there 
was  no  smoke-preventing  equipment  in  ma- 
rine practice  that  had  a  demonstrated  effi- 
ciency, and  I  dismissed  the  complaint,  believ- 
ing that  the  ordinance  was  unreasonable  and 
void  at  that  time,  in  that  it  required  an  im- 
jSossibility  of  the  defendant.  But  I  am  satis- 
fled  that  the  development  of  the  art  since 
that  time  has  been  such  as  to  make  it  possi- 
ble so  to  equip  a  marine  boiler  as  to  prevent 
the  emission  of  objectionable  smoke. 

"The  objection  that  there  is  not  sufficient 
room  on  these  ferryboats  to  equip  them  with 
smoke-preventing  devices,  in  my  judgment, 
falls  to  the  ground  upon  an  inspection  of  the 
equipment  in  the  cramped  quarters  of  the 
tug  'Keystone.' 

"The  claim  that  the  Houden  hot-air  draft 
prevents  smoke  is  confuted  by  the  fact  that 
these  ferryboats,  although  so  equipped,  have 
flagrantly  offended  against  the  smoke  ordi- 
nance in  this  case. 

''These  objections  could  have  no  weight  at 
all  in  the  case  of  People  v.  White  Star  Line 


Company,  because  their  steamer  *The  Tash- 
moo'  is  overboilered,  and  has  plenty  of  room 
in  which  to  make  the  proper  equipment. 

*'The  court  has  been  at  great  pains,  with 
the  aid  of  counsel,  to  consider  exhaustively 
this  whole  subject  so  that  no  hardship  might 
be  inflicted  upon  the  defendants  by  requiring 
them  to  expend  large  sums  of  money  in  un- 
certain or  experimental  devices.  The  net  re- 
sult of  this  investigation,  as  I  said  before,  is 
to  the  effect. and  purport  that  smoke  preven- 
tion in  marine  practice  has  passed  the  expe- 
rimental stage,  and  is  now  [183]  such  a  rea- 
sonable certainty,  both  as  to  smoke  preven- 
tion and  increase  of  plant  efficiency,  that  this 
ordinance  cannot  fairly  be  considered  to  be 
unreasonable  in  its  mandate. 

'*I  do  not  consider  it  necessary  to  discuss 
the  other  objections  raised  by  counsel  as  to 
the  enforcement  of  this  ordinance  in  this 
case,  being  content  to  rule,  generally,  that 
they  are  not,  in  my  judgment,  well  founded. 
The  principal  objection  is  to  the  reasonable- 
ness of  the  ordinance,  and  I  am  constrained 
to  hold  that  it  is  reasonable  and  practicable 
and  therefore  ^nriid,  and  that  it  is  the  de- 
fendant's duty  to  comply  with  it." 

Recognizing  the  importance  of  this  case 
not  alone  to  the  owners  of  vessels  plying 
upon  the  Detroit  river  within  the  corporate 
limits  of  the  city  of  Detroit,  but  to  the  city 
of  Detroit  itself,  we  have  given  careful  at- 
tention to  the  testimony  introduced  relative 
to  the  practicability  and  efficiency  of  the  ap- 
pliances used  for  the  prevention  of  smoke  in 
marine  equipment  in  the  present  state  of  the 
art.  We  think  it  fair  to  assume  that  the 
conclusion  reached  by  the  learned  judge  who 
tried  the  case  below  was  based  upon  his  be- 
lief tiiat  the  Jones  underfeed  stoker  had 
reached  such  a  state  of  perfection  as  to  make 
its  installation  in  marine  practice  feasible 
and  reasonable,  and  the  results  to  be  obtained 
therefrom  satisfactory.  That  testimony  re- 
lated to  five  boats,  only,  where  such  installa- 
tion had  been  made.  It  would  be  of  no  avail 
to  set  out  the  voluminous  testimony  upon 
this  question.  It  is  sufficient  to  say  that  to 
our  minds  it  is  far  from  convincing.  In  some 
instances  it  is  clear  that  the  appliance,  after 
its  installation,  has  been  removed,  and  in  all 
instances  the  results  obtained  are  not  left 
entirely  free  from  doubt. 

The  expert  testimony  introduced  upon  the 
question,  while  not  conclusive,  strongly  per- 
suades us  to  the  view  that  up  to  the  present 
time  no  device  has  been  invented  which  with- 
in the  confined  space  available  for  installa- 
tion in  marine  practice  is  adequate  for  the 
[184]  elimination  of  smoke  so  long  as  the 
consumption  of  bituminous  coal  is  permitted. 
Mr.  Frank  £.  Kirby,  whose  opinion  seemed 
to  have  controlled — or  at  least  largely  in- 
fluenced— the  judgment  of  the  court  below 
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upon  the  former  trial,  testified  in  the  case 
at  bar  as  follows: 

^There  is  no  efficient  device  that  is  known 
to  me  for  the  prevention  of  smoke  in  marine 
practice.** 

Mr.  Kirby  is  known  as  perhaps  the  most 
experienced  designer  of  vessels  for  use  on 
inland  waters  in  the  State  of  Michigan. 

Prof.  Frederick  C.  Sadler  of  the  University 
of  Michigan,  an  expert  of  distinction,  testi- 
fied as  follows: 

*'I  do  not  know  of  any  device  with  which 
a  marine  plant  can  be  equipped  at  the  pres- 
ent time  that  would  operate  successfully  un- 
der marine  conditions  and  eliminate  the 
emission 'of  smoke  in  the  operation  of  the 
vessels  on  the  Detroit  river  here  and  the 
ferry  service.    .    .    . 

**Q.  Will  you  state  whether  in  your  judg- 
ment, from  the  investigation  and  studies  you 
have  made,  it  is  possible  to  construct  a 
steamer  for  passenger  service  on  the  Detroit 
river  and  equip  it  with  any  device — the  Jones 
underfeed  or  any  other — that  when  so 
equipped  will  be  efficient  for  operation  and 
service  and  comply  with  all  the  government 
requirements  for  operation? 

"A,  I  do  not  know  of  any  such  device.** 

Testimony  to  the  same  effect  was  given  by 
the  following  persons:  Peter  McLaren,  chief 
engineer  for  20  years  of  the  VValkerville  ferry 
line;  Frank  W.  Stogell,  superintendent  of 
Hiram  Walker  &  Sons,  Ltd.,  an  engineer  for 
15  years;  Edward  A.  Dustin,  manager  of  the 
Ashley  &  Dustin  Steamer  Line;  Arthur  J. 
Fox,  of  the  same  line,  a  master  and  pilot 
since  1874;  J.  P.  Wells,  of  the  Detroit  & 
Cleveland  Navigation  Company,  a  marine  en- 
gineer for  25  years;  Winfield  Dubois,  a  ma- 
rine engineer  for  35  years,  with  the  White 
Star  Line;  James  D.  Stewart,  a  marine  en- 
gineer [185]  for  20  years,  and  for  3  years 
operating  a  Jones  underfeed  stoker;  Minton 
Sieklesteel,  a  marine  engineer  for  10  years 
with  the  Detroit  &  Cleveland  Navigation 
Company;  George  F.  Moore,  an  employee  of 
the  city  of  Detroit,  and  marine  engineer  for 
15  years  and  engineer  of  the  fire  tug  James 
F.  Battle;  and  A.  0.  Mattsson,  chief  engineer 
of  the  Great  Lakes  Engineering  Works. 

It  ia  perhaps  worthy  ol  note  that  the  fire 
tugs  James  F.  Battle  and  James  B.  Elliott, 
belonging  to  the  city  of  Detroit,  and  operat- 
ing upon  the  Detroit  river,  are  not  equipped 
with  either  the  Jones  underfeed  or  any  other 
smoke  consuming  device. 

Taken  in  its  entirety,  we  are  convinced  that 
the  testimony  as  to  the  impracticability  of 
the  Jones  underfeed  in  marine  practice  fairly 
sustained  the  position  of  defendant. 

We  do  not  think  it  can  be  said  that  the 
earlier  opinion  of  the  recorder's  court  is  res 
jvdicnia  of  the  question;  nor  should  the  con- 


clusion reached  in  the  case  at  bar  be  regarded 
as  a  bar  to  a  future  action  under  the  ordi- 
nance, if,  in  the  advance  of  the  art,  appliances 
are  invented  which  in  marine  practice  are 
efficient  and  practical.  Nor  is  it  to  be  de- 
duced from  this  opinion  that  the  defendant 
or  other  offenders  may  not  be  held  liable  as 
for  the  creation  of  a  common-law  nuisance 
if  their  acts  warrant  prosecution  therefor. 

Having  reached  this  conclusion  upon  a 
point  controlling  of  the  issue,  it  is  unneces- 
sary to  consider  the  other  questions  raised  by 
the  appellant. 

The  judgment  is  reversed. 

Brooke,  C.  J.,  and  Kuhn,  Stone,  Ostrander, 
Bird,  and  Moore,  JJ.,  concurred. 

The  late  Justice  McAlvay  took  no  part  in 
this  decision. 
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Introductory, 

The  purpose  of  this  note  is  to  discusa  the 
recent  cases  passing  on  the  validity  of  a 
smoke  ordinance  or  statute.  The  earlier  de- 
cisions on  the  subject  are  considered  in  the 
notes  to  St.  Paul  v.  Haugbro,  as  reported  in 
2  Ann.  Cas.  580,  and  106  Am.  St.  Rep.  427, 
and  Bowers  v.  Indianapolis,  13  Ann.  Cas. 
1198. 

Beffulations  Held  to  Be  Valid, 

A  state,  or,  under  a  proper  delegation  of 
power,  a  municipality,  has  the  power  to 
make  reasonable  regulations  to  prevent  the 
emission  of  dense  or  excessive  smoke  from 
chimneys.  Thus  where  the  l^islature  ex- 
pressly conferred  on  a  city  the  power  to 
pass  a  smoke  ordinance,  the  following  provi- 
sion in  a  city  ordinance  was  sustained :  "The 
emission  of  dense  smoke  within  the  city  from 
the  smokestack  of  any  locomotive,  steam 
boat,  steam  tug,  .  .  .  excepting  for  a 
period  of  six  minutes  in  any  one  hour,  dur- 
ing which  the  fire  box  is  being  cleaned  out 
or  a  new  fire  being  built  therein,  is  hereby 
declared  to  be  a  nuisance  and  may  be  sum- 
marily abated.  .  .  .  Any  person  .  .  . 
di;emed  guilty  of  a  violation  of  this  ordi- 
nance, and  upon  conviction  thereof  shall  be 
fined  not  less  thnn  ten  dollars  nor  more  than 
one  hundred  dollars  for  each  offense."    Chi- 
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cago  V.  Dunham  Towing,  etc.  Co.  161  111.  App. 
307,  affirmed  in  175  111.  App.  549. 

An  ordinance  prohibiting  the  emission  by 
yard  and  switcii  engines  of  dense  smoke 
caused  by  the  use  of  soft  coal  has  been  held 
to  be  a  valid  exercise  of  the  power  to  abate 
nuisances  in  populous  cities,  as  the  emission 
of  such  smoke  interferes  with  the  comfort  of 
the  people,  is  destructive  of  property,  and 
under  some  conditions  is  injurious  to  health. 
State  V.  Chicago,  etc.  H.  Co.  114  Minn.  122, 
Ann.  Cas.  1912B  1030,  130  N.  W.  545,  33 
L.R.A. (N.S.)  494,  wherein  the  court  said: 
"The  ordinance  is  not  an  interference  with 
the  property  rights  of  the  defendant,  or  an 
abridgment  of  its  privileges  protected  by  the 
federal  and  state  constitutions.  If  the  use 
of  soft  coal  tends  directly  to  cause  a  nui- 
sance, a  prohibition  of  such  use  by  the  legis- 
lature is  not  forbidden  by  the  constitutional 
provisions  referred  to.  Such  being  the  case, 
the  ordinance  is  a  legitimate  exercise  of  the 
police  power  of  the  state  for  the  promotion 
of  the  comfort  and  welfare  of  the  people,  and 
the  defendant  cannot  complain  of  the  result- 
ing* restrictions  in  the  use  of  its  property. 
Property  rights  and  privileges  are  subject  to 
reasonable  regulations  to  promote  the  general 
welfare,  and  the  defendant  holds  its  property 
under  the  implied  obligation  that  its  use  of 
it  shall  not  be  injurious  to  the  community. 
The  regulation  and  abatement  of  nuisances  is 
one  of  the  ordinary  functions  of  the  police 
power  of  the  state." 

In  Buffalo  v.  George  P.  Ray  Mfg.  Co.  124 
K.  Y.  S.  913,  it  was  held  that  in  an  action 
for  a  penalty  for  the  violation  of  an  ordi- 
nance making  the  emission  of  smoke  unlawful 
it  was  not  necessary  to  establish  that  the 
emission  of  smoke  in  fact  constituted  a  nui- 
sance. Referring  to  the  constitutional  right 
to  adopt  such  an  ordinance  the  court  said: 
"The  right  to  pass  ordinances  in  reference  to 
matters  of  police  presupposes  that  there  may 
be  conditions  which  would  not  constitute  a 
common-law  nuisance,  but  which  are,  never- 
theless, inconsistent  with  the  rights  of  indi- 
viduals and  the  public,  and  the  test  of  an 
ordinance  is  not  whether  there  is,  in  fact,  a 
nuisance,  but  whether  the  ordinance  is  rea- 
sonable. If  it  were  necessary  to  establish  the 
fact  of  a  nuisance  to  convict  one  of  a  viola- 
tion of  an  ordinance,  then  there  would  be  no 
need  of  the  ordinance,  for  the  maintenance 
of  a  nuisance  is  unlawful  at  all  times,  and 
may  be  reached  without  the  aid  of  municipal 
ordinances.  The  right  to  adopt  ordinances  is 
limited  only  by  the  constitution  and  the  stat- 
utes, and  the  reasonableness  of  the  same,  and 
if  an  ordinance  regulating  a  matter  of  this 
kind  is  reasonable,  then  it  does  not  matter 
whether  it  deals  with  a  condition  constitut- 
ing a  common-law  nuisance  or  not,  and  no 
citation  of  authority  is  necessary  upon  the 
point." 


Under  the  general  welfare  clause  in  a  char- 
ter it  was  held  in  Rochester  v.  Macauley-Fien 
Milling  Co.  199  N.  Y.  207,  92  N.  E.  641,  32 
L.R.A.(N.S.)  654,  that  a  city  had  the  power 
to  prohibit  the  emission  of  dark  smoke  from 
chimneys  during  certain  hours  of  the  day 
and  to  provide  a  penalty  for  the  violation 
thereof.  Quoting  from  Moses  v.  U.  S.  16  App. 
Caa.  (D.  C.)  428,  the  court  said:  "Now, 
whilst  the  emission  of  the  ordinary  smoke 
from  the  chimneys  of  houses  does  not  amount 
to  a  nuisance  per  se,  it  is  nevertheless  a  mat- 
ter of  common  knowledge,  not  to  be  ignored  by 
the  courts,  that  the  emission  of  a  volume  of 
dense,  black  smoke  from  a  single  smokestack 
or  chimney  of  a  large  furnace,  may,  imder 
some  circumstances,  work  physical  discomfort 
to  the  general  public  coming  within  its  circle 
of  distribution  upon  public  thoroughfares,  and 
may  possibly  also  work  injury  to  public  inter- 
ests in  other  respects.  Whenever  it  may  be- 
come a  special  source  of  legal  injury  to  an 
individual  he  will  have  an  action  of  damages 
therefor,  and,  in  cases  of  continuation,  equity 
will  afford  complete  relief  by  process  of  in- 
junction." 

It  has  been  held  that  it  is  within  the  police 
power  of  the  state  to  declare  that  the  burn- 
ing of  soft  coal  within  certain  prescribed 
limits  of  a  city  is  detrimental  to  the  public 
welfare,  a  statute  prohibiting  the  burning  of 
soft  coal  in  the  city  of  Brooklyn  being  sus- 
tained. Brooklyn  v.  Nassau  Electric  R.  Co. 
44  App.  Div.  462,  61  N.  Y.  8.  33. 

It  has  been  held  that  where  the  regulation 
of  smoke  is  within  the  police  power  of  a  city 
and  very  broad  authority  is  given  to  the  local 
officials  to  legislate  on  subjects  relating  to 
the  public  health,  convenience,  and  comfort, 
an  ordinance  regulating  the  discharge  of 
smoke  will  be  upheld,  unless  by  the  evidence 
it  becomes  clear  beyond  any  reasonable  doubt 
that  it  is  not  authorized  by  the  legislature 
or  that  it  unnecessarily  and  unreasonably  in- 
terferes with  private  property  rights,  and 
imposes  an  unreasonable  burden,  considered 
in  the  light  of  the  benefit  to  the  public.  Peo- 
ple V,  New  York  Edison  Co.  169  App.  Div. 
786,  144  N.  Y.  S.  707. 

It  was  held  in  Cincinnati  v.  Burkhardt,  30 
Ohio  Cir.  Ct.  Rep.  360,  that  an  ordinance 
prescribing  a  certain  scale  for  measuring  the 
density  of  smoke  and  declaring  anything  in 
excess  of  that  scale  to  be  a  public  nuisance 
was  not  an  unreasonable  measure  to  prevent 
an  annoyance  or  injury  to  the  public.  The 
court  said:  "We  are  of  the  opinion  that  the 
ordinary  mind  would  be  in  doubt  whether 
the  prohibition  is  unreasonable,  the  difficulty 
lying  in  the  manner  of  fixing  and  declaring 
the  density  of  the  smoke  prohibited;  but  it 
will  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  council  duly  investigated 
the  subject  and  adopted  this  particular  scale 
upon  the  ground  of  accuracy  and  precision; 
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and  unless  it  is  cleaily  unreasonable  or  in 
restraint  of  trade  the  ordinance  should  not 
be  declared  void." 

Where  a  state  constitution  authorized  any 
city  to  make  and  «nforce  within  its  limits  all 
such  local,  police,  sanitary,  and  other  regu- 
lations as  were  not  in  conflict  with  general 
laws,  the  following  ordinance  was  sustained: 
'*It  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  permit  any  soot  to  escape 
from  the  smokestack  or  from  the  chimney  of 
any  furnace  within  the  city  of  Sacramento 
in  which  distillate  or  crude  oil  is  consumed 
as  fuel."  In  re  Junqua,  10  Cal.  App.  602, 
103  Pac.  159,  wherein  the  court  said:  "But, 
as  has  been  said,  the  subject-matter  of  the 
ordinance  before  us  is  within  the  jurisdiction 
of  the  legislative  authority  of  the  city  of 
Sacramento  to  regulate,  in  the  exercise  of  its 
police  power,  by  direct  grant  'from  the  con- 
stitution as  well  as  by  express  authority 
from  the  legislature  expressed  in  the  charter 
of  said  city,  and,  as  the  ordinance,  upon  its 
face  is,  apparently,  unobjectionable  for  any 
reason  here  urged  against  its  validity,  and 
there  being  nothing  presented  here  dehors 
the  measure  to  disclose  that  the  enforcement 
of  its  provisions  in  the  case  of  the  petitioner 
involves  an  invasion  of  his  constitutional  or 
fundamental  rights,  it  follows  that  the  judg- 
ment imposed  against  and  upon  the  petitioner 
was  within  the  jurisdiction  of  the  court  im- 
posing it,  and  that,  therefore,  his  restraint 
by  the  chief  of  police  of  the  city  of  Sacra- 
mento is  not  unlawful." 

Where  a  city  was  given  authority  to  regu- 
late and  control  the  construction  of  buildings 
and  chimneys,  and  to  prevent  nuisances,  an 
ordinance  forbidding  the  construction  of 
smokestacks  less  than  fifty  feet  high  was  held 
to  be  valid.  State  v.  Shannon,  130  Mo.  App. 
90,  108  S.  W.  1097. 

Reffulntions  Held  to  Be  Invalid. 

The  regulation  of  the  emission  of  smoke 
being  an  exercise  of  the  police  power,  a  regu- 
lation which  is  under  all  the  circumstances 
unreasonable  is  invalid.  Thus  it  was  held  in 
Cleveland  v.  Malm,  7  Ohio  Dec.  124,  that  an 
ordinance  making  the  emission  of  dense 
emoke  from  any  chimney,  stack,  etc.,  within 
the  city  limits,  a  public  nuisance  was  uncon- 
stitutional and  void.  Following  the  ruling  in 
Sigler  V.  Cleveland,  4  Ohio  Dec.  166,  the 
court  said:  '*The  emission  of  smoke  at  com* 
mon  law  was  not  in  and  of  itself  a  nuisance, 
neither  has  any  statute  of  this  state  made 
the  emission  of  smoke  per  se  a  nuisance.  The 
emission  of  smoke  becomes  only  then  a  nui- 
s^ance  when  it  is  a  nuisance  in  fact  and  to 
be  a  nuisance  in  fact  would  depend  entirely 
upon  whether  it  was  injurious  to  health, 
damaging  to  property   or   annoying  to  the 


inhabitants,  of  a  locality,  and  that  in  turn 
would  depend  upon  the  character  of  the 
smoke,  the  quantity  'of  smoke,  the  locality  in 
which  the  .same  is  emitted  and  the  surround- 
ing circumstances.  .  .  .  The  legislature 
gave  the  council  the  po'wer  to  regulate  the 
consumption  of  smoke,  but  did  not  give  them 
the  power  to  prohibit  the  same  under  any 
and  under  all  circumstances  and  at  any  and 
all  times.  Thus  then  the  council  has  again 
exceeded  its  powers  and  thereby  rendered  the 
ordinance  void  and  invalid.  The  city  of 
Cleveland  is  now  the  metropolis  of  Ohio, 
having  a  population  of  nearly  400,000  inhabi- 
tants. It  has  become  so  prosperous  and  so 
populous  by  reason  of  its  diversified  manu- 
facturing interests,  and  no  doubt  in  the  dis- 
tricts containing  most  of  our  manufacturing 
establishments  there  is  a  vast  emission  of 
smoke  emitted  by  the  burning  of  the  vast 
quantities  of  coal  consumed  in  the  furnaces 
of  the  various  manufactories.  And  the  court 
has  no  doubt  in  the  least  that  the  emission  of 
this  smdce  is  injurious  and  annoying  to  the 
health  and  comfort  of  the  people  living  in 
those  districts  and  elsewhere.  I  have  further- 
more no  doubt  that  it  is  damaging  to  the 
property  both  real  and  pei^onal,  of  the  same 
individuals  and  to  the  goods,  wares  and  mer- 
chandise of  a  great  many  merchants;  but 
in  order  that  those  individuals  may  be  free, 
to  a  certain  extent,  from  this  injury,  annoy- 
ance or  damage,  the  council  must  pass  an 
ordinance  which  will  stand  the  test  and  not 
be  open  to  the  objections  cited.  The  ordi- 
nance must  therefore  be  held  void  and  in- 
valid in  view  of  these  defects,  to  wit:  First: 
That  the  ordinance  is  indefinite,  uncertain 
and  vague.  Secondly:  That  the  city  council 
transcended  its  power,  granted  to  it  by  the 
legislature,  in  declaring  the  emission  of  smoke 
per  se  a  nuisance.  Thirdly:  That  the  city 
council  exceeded  its  grant  of  power  in  that 
it  prohibits  the  emission  of  smoke  under  any 
and  all  circumstances  and  at  any  time  in- 
stead of  regulating  the  same." 

In  Erie  R,  Co.  v.  Jersey  City,  83  N.  J.  L. 
92,  84  AtL  697,  the  court  held  to  be  unrea- 
sonable the  following  ordinance:  "It  shall  be 
unlawful  to  permit  the  emission  of  dense 
smoke  from  any  stack  connected  with  any 
engine  or  locomotive  within  the  limits  of 
Jersey  City,  which  smoke  contains  soot  or 
other  substance  in  sufficient  quantity  to  cause 
injury  to  health  or  damage  to  property  with- 
in the  corporate  limits  of  said  city."  In  that 
case  it  was  said:  ''The  question  is  whether 
the  present  ordinance  will  be  sustained,  so  as 
to  support  these  convictions  of  a  railroad 
company  by  reason  of  discharge  of  smoke 
from  its  locomotive  engines.  Counsel  for  the 
city  do  not  biem  to  justify  it  as  an  exercise 
of  police  power  in  protection  of  the  public 
health,   but   concede   that   this   jurisdiction. 
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under  later  legislatioiiy  has  been  transferred 
from  the  board  of  aldermen  to  the  board  of 
health.  Consequently  the  clause  'injury  to 
health'  must  be  treated  as  surplusage,  and 
the  ordinance  be  read  as  aimed  solely  at 
damage  to  propert3\  And  it  may  be  noted 
that,  while  the  complaints  are  in  the  alterna- 
tive, the  convictions  are  all  based  on  the 
^damage  to  property'  clause.  It  is  doubtful 
if  the  distinction  is  material;  for  whether 
the  protection  be  to  health  or  property,  or 
both,  we  are  met  with  the  fundamental  propo- 
sition that  the  chartered  right  of  a  railroad 
to  operate  its  line  includes  the  right  to  make 
such  noise,  smoke,  and  smells  as  are  reason- 
ably unavoidable  in  the  careful  and  proper 
conduct  of  its  business,  even  if  some  injury 
to  health  or  some  damage  to  property  be 
caused  thereby.  .  .  .  Whatever  might  be 
said  of  an  ordinance  forbidding  smoke  from 
railroad  engines  needlessly  and  negligently 
emitted,  we  think  it  plain  that  the  breadth 
of  scope  of  that  under  consideration,  in  pro- 
hibiting all  smoke  containing  soot,  etc.,  suffi- 
cient to  cause  injury  to  property,  is  in  dero- 
gation of  the  charter  rights  of  the  railroad, 
and  as  to  it  unreasonable."  In  Pennsylvania 
R.  Co.  V.  Jersey  City,  84  N.  J.  L.  716,  87 
Atl.  465,  49  L.R.A.(N.S.)  715,  the  court 
passing  on  the  validity  of  the  same  ordinance 
held  that  unless  a  municipality  has  express 
power  delegated  to  it  by  the  state  it  cannot 
prohibit  the  emission  of  dense  smoke  from 
the  smokestacks  of  a  railroad  company  where 
the  legislature  has  conferred  the  right  on 
the  railroad  company  to  consume  fuel  and 
emit  the  smoke  arising  therefrom  in  order 
to  operate  its  road,  unless  it  can  be  shown 
that  the  escape  of  the  smoke  results  from  the 
negligence  on  the  part  of  the  railroad  com- 
pany. The  court  said:  "The  proposition 
presented  is.  Has  the  city  the  power  to  en- 
force this  ordinance  against  this  defendant 
when  the  emission  of  dense  smoke  from  its 
engines  is  caused  by  the  consumption  of  fuel 
necessary  in  the  exercising  of  its  legislative 
grant  to  operate  a  railroad?  All  negligence 
or  want  of  care  on  the  part  of  the  railroad 
company  in  the  conduct  of  its  authorized 
business  is  eliminated,  for  the  ordinance  ap- 
plies to  the  emission  of  dense  smoke  from 
defendant's  engines,  whether  it  be  the  result 
of  negligence  or  not.  The  defendant  is  au- 
thorized by  the  legislature  to  use  engines  in 
carrying  on  its  business,  and  that  cannot  be 
done  without  the  consumption  of  fuel  and 
the  consequent  emission  of  smoke,  which  at 
times  must  fall  within  the  description  of 
dense,  and  so  long  as  the  conduct  of  defend- 


ant is  not  negligent,  it  has  the  right  to  allow 
smoke  to  escape  from  its  engines.  To  sus- 
tain the  contention  of  the  city  we  should  have 
to  assume  that,  notwithstanding  its  grant  to 
the  defendant,  the  legislature  has  delegated  to 
the  city  a  power,  which  practically  amounts 
to  a  repeal  of  its  former  grant,  for  no  rail- 
road can  be  operated  without  creating  smoke, 
and  if  the  city  can  forbid  the  escape  of  dense 
smoke,  it  can  also  prevent  the  emission  of  all 
smoke,  and  thus  deprive  the  railroad  company 
of  the  right  to  burn  fuel  in  the  prosecution 
of  its  business,  because  the  burning  of  fuel 
is  not  only  necessary  to  operate  a  railroad, 
but  must  produce  smoke.  We  are -of  opinion 
that  no  such  power  is  vested  in  the  city,  and 
therefore  the  ordinance,  so  far  as  it  attempts 
to  make  unlawful  the  emission  of  smoke  from 
defendant's  engines  affords  no  lawful  basis 
for  the  conviction  of  the  defendant  under  the 
proofs  in  this  case,  and  that  as  to  it  the 
ordinance  is  void  and  the  convictions  must 
be  set  aside." 

The  reported  case  holds  that  an  ordinance 
making  the  emission  of  dense  black  smoke 
from  the  smokestack  or  chiomey  used  in 
connection  with  any  steam  boiler,  locomotive 
or  furnace,  building,  boat,  or  any  other  struc- 
ture within  the  city  limits  a  "public  nui- 
sance pe»  se"  is  unreasonable  and  invalid,  as 
against  the  owners  of  a  steamboat  where  the 
evidence  shoiws  that  the  latest  mechanical 
appliances  are  inefficient  to  comply  with  the 
requirements  of  the  ordinance.  The  court 
says  however  that  the  decision  is  not  to  be 
regarded  as  a  bar  to  a  future  action  under 
the  ordinance,  if  in  the  advance  of  the  art, 
appliances  are  invented  which  in  maritime 
practice  are  efficient  and  practical. 

In  Bex  V.  Canadian  Pac.  R.  Co.  33  Ont.  L. 
Rep.  248,  8  Ont.  W.  N.  60,  it  was  held  that 
a  municipal  by-law  relating  to  the  emission 
of  smoke  does  not  apply  to  a  railway  com- 
pany which  is  subject  to  the  r^ulations  of 
the  dominion  railway  board.  The  court  said : 
"The  Dominion  authorities  having  under- 
taken to  pass  regulations  dealing  with  this 
question,  the  jurisdiction  of  the  municipality, 
if  it  ever  had  any,  is,  I  think,  ousted.  So 
long  as  the  railway  company  eomplies  with 
the  direction  of  the  board,  the  municipality 
cannot  interfere.  For  a  violation  of  the 
board's  directions,  the  appropriate  prosecu- 
tion must  follow.  This  is,  I  think,  something 
incident  to  the  operation  of  the  railway,  and 
forms  part  of  the  railway  legislation  over 
which  the  Dominion  alone  has  control,  and  it 
cannot  be  regarded  as  mere  municipal  legisla- 
tion, within  the  jurisdiction  of  the  Province. 
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A/eUomm  —  Joinder  of  Causes  —  Riel&ts 
Arisias  from  Same  Transactions. 

Under  Kem.  k  6a1.  Code,  §  296,  subd.  8, 
permitting^  plaintiff  to  unite  several  causes 
of  action  in  the  same  complaint  when  they 
arise  out  of  the  same  transaction,  a  com- 
plaint alleging  a  cause  of  action  upon  a 
breach  of  contract  and  upon  defendants' 
wrong  in  rendering  performance  by  another 
party  impossible,  so  as  to  prevent  the  earning 
of  a  commission,  from  that  party,  is  not 
demurrable  on  the  gronnd  that  two  causes  of 
action  are  improperly  joined. 

Brokers  ^  Contract  for  Commissions 
from  Both  Parties  —  Sale  PreTcnted 
1»7  One  Party. 

A  complaint,  in  a  broker's  action  for  com- 
mission, alleging  that  defendants  and  certain 
other  owners  entered  into  a  written  contract 
to  exchange  certain  properties  at  stipulated 
values  and  that  each  of  the  parties  was  to 
pay  plaintiff  a  commission  upon  the  execution 
of  the  instrument  effecting  the  exchange,  that 
the  other  contracting  parties  had  been  ready, 
Rhie,  and  willing  to  execute  their  instruments 
of  conveyance,  but  that  defendants  refused  to 
perform  thpir  contract,  and  rendered  perform- 
ance by  the  other  parties  impossible,  states  a 
cause  of  action  against  the  defendants  for  the 
agreed  compensation  to  be  paid  by  both  par- 
ties. 

[See  note  at  end  of  this  case.] 
Becordins    of    Contract   by    Broker   — 

Liability  to  Principal. 

The  fact  that  plaintiff,  a  real  estate  broker, 
who  had  caused  defendants  to  enter  into  a 
written  contract  to  exchange  certain  proper- 
ties with  other  parties,  recorded  such  con- 
tract, which  record  did  not  color  ably  estab- 
lish any  right,  claim,  or  lien  in  the  broker, 
does  not  render  him  liable  to  damages  for 
the  recording  of  the  contract. 
Performance   by   Broker  —  Befnsal  of 

Principal  to  Accept  Trade  —  Keces- 

sity  of  Tender. 

In  a  broker's  action  for  commission  under 
a  contract  for  the  exchange  of  properties,  the 
fact  that  the  transfer  by  the  other  parties  to 
the  plaintiff  was  refused  made  it  immaterial 
whether  such  other  parties  made  any  tender 
of  a  deed  or  not. 
Eridenoe  —  Proof  of  Title  —  Best  and 

Secondary  Bvidence. 

\Mien  the  title  to  real  estate  is  directly  in 
issue,  the  best  evidence  of  title  consists  in 
the  mimiments  of  title  such  as  deeds,  mort- 
gages, patents,  wills,  etc. 

Same. 

In  a  broker's   action    against   defendants 
for  a  commission  due  under  their  contract 
Ann.  Cas.  1918B. — 12. 
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with  plaintiff  and  with  other  parties  for  an 
exchange  of  properties,  where  it  is  only  in- 
cumbent upon  plaintiff  to  make  a  prinui  facie 
case,  showing  that  the  other  parties  were 
willing  and  able  to  comply  with  the  contract, 
and  that  defendants  refused  to  perform,  the 
other  party's  ownership  is  provable  by  parol. 

Brokers  ^  Contract  for  Comntission 
from  Botk  Parties  ^  Sale  Prevented 
by  One  Party. 

A  real  estate  broker,  who,  as  agent  for  all 
of  the  parties,  procured  a  contract  between 
himself,  defendants,  and  other  parties  for  an 
exchange  of  their  properties,  entitling  him 
to  a  commission  from  each,  payable  on  the 
execution  of  the  instruments  effecting  the  ex- 
change, may,  upon  defendants'  failure  to 
carry  out  their  contract,  maintain  an  action 
against  them  for  the  loss  of  the  commissions 
agreed  to  be  paid  by  the  other  party. 

[See  note  at  end  of  this  case.] 
Ezckanse    of   Property   —   Contract   ^ 
Termination  —  Iiapse  of  Reasonable 
Time  for  Completion. 
Where  a  contract  for  an  exchange  of  prop- 
erties does  not,  in  itself, -provide  a  time  for 
its  termination,  a  reasonable  time  is  implied. 
Brokers  —  Risl&t  to  Conimission  —  Re- 
fusal by  Principal  to  Convey  —  Suf- 
ficiency of  Evidence. 
The  evidence,  in  an  action  for  a  commis- 
sion, payable  under  a  contract  for  the  ex- 
change  of   properties   whereby   each    of   the 
exchanging  parties   was   to   pay   plaintiff   a 
commission,  to  recover  a  commission  directly 
payable  by  defendants,  and  the  commission 
due  from  the  other  party  lost  by  defendants* 
breach,  is  held  to  support  a  finding  that  de- 
fendants refused  to  perform  the  contract,  and 
rendered  it  impossible  for  the  other  party  to 
perform,  though  ready  and  able  to  do  so. 

Appeal  from  Superior  Court,  King  county : 
Mackintosh,  Judge. 

Action  by  E.  E.  Littlefield,  plaintiff,  against 
F.  A.  Bowen  et  al.,  defendants.  Judgment 
for  plaintiff.  Defendants  appeal.  The  facts 
are  stated  in  the  opinion.    Affibmsd. 

Byers  d  Byera  for  appellants. 
Edgar  B.  Hadley  for  respondent. 

[287]  HoLCOHB,  J. — ^Respondent,  a  real  es- 
tate broker,  as  first  party,  one  Thorniley  and 
wife  as  second  parties,  and  appellants  as 
third  parties,  on  September  23,  1914,  entered 
into  a  written  contract  whereby  the  Thorni- 
leys  and  Bowens  agreed  to  exchange  certain 
properties  at  certain  stipulated  valuations, 
and  each  of  the  exchanging  parties  pay  to 
respondent  a  certain  stipulated  commission, 
the  same  "being  payable  upon  the  execution 
of  the  instruments  effecting  the  exchange." 
The  "instruments  effecting  the  exchange" 
were  never  executed  by  both  parties  to  the 
exchange.  The  Thorn ileys  claim  to  have  been 
"ready,  able  and  willing  to  perform  and  to 
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have  tendered  performance  to  the  Bowens, 
but  that  performance  by  them  was  refused 
by  the  Bowens,  who  also  refused  performance 
themselves." 

Respondent  brought  his  suit  against  appel- 
lants in  two  separate  causes  of  action,  upon 
the  theory  that  they  breached  [288]  the  con- 
tract and  rendered  performance  impossible  by 
the  Thornileys,  and  that  appellants  were 
therefore  liable  to  him,  both  for  the  commis- 
sion earned  by  him  from  appellants  directly 
upon  the  agreed  promise  to  pay,  and  for  the 
commission  earned  from  the  Thornileys  under 
the  contract,  because  of  appellants'  breach  of 
the  contract.  The  contest  is  chiefly  over  the 
questions  of  whether  in  fact  the  Thornileys 
were  ready,  able  and  willing  to  perform  their 
contract  so  as  to  bind  appellants,  and  whether 
in  fact  the  Thornileys,  rather  than  appellants, 
breached  the  contract.  Incidentally,  the  rul- 
ings of  the  court  upon  appellants'  demurrer 
to  the  complaint  and  upon  respondent's  de- 
murrer to  the  affirmative  answer  of  appel- 
lants  are  urged  as  erroneous. 

The  tripartite  contract,  among  other  things, 
provided  that  each  of  the  parties  of  the 
second  part  and  of  the  third  part  were  to 
furnish  to  the  other  an  abstract  of  title  cov- 
ering their  respective  properties  described  in 
the  contract,  certified  to  date,  allow  five  days 
for  examination  thereof,  and  to  convey,  each 
to  the  other,  the  properties  so  contracted,  by 
good  and  sufficient  warranty  deed  free  and 
clear  of  incumbrances  of  every  nature,  ex- 
cept certain  incumbrances  against  each  which 
it  was  agreed  the  other  would  assume. 

I.  Appellants  complain  of  the  overruling 
of  their  demurrer  to  the  complaint  on  the 
ground  that  two  causes  of  action  were  im- 
properly joined,  one  upon  contract,  and  one 
upon  tort;  and  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

"The  plaintiff  may  unite  several  causes  of 
action  in  the  same  complaint,  when  they  all 
arise  out  of  .  .  .  the  same  transaction." 
Rem.  &  Bal.  Code,  §  296,  subd.  8  (P.  C.  81, 
§281). 

See  also  Harding  v.  Ostrander  Ry.  etc.  Co. 
64  Wash.  224,  116  Pac.  635.  The  first  ground 
of  demurrer  was  not  good. 

It  is  further  urged  that,  because  the  con- 
tract stipulated  that  "such  amounts  being 
payable  upon  the  execution  of  the  [289]  in- 
struments effecting  the  exchange"  and  the 
instruments  of  exchange  were  not  alleged  to 
have  been  executed,  the  respondent  could  not 
recover,  and  that  therefore  the  complaint 
was  insufficient. 

Respondent  could  not  compel  appellants  to 
execute  the  instruments,  but  alleged  that  the 
other  contracting  parties,  the  Thornileys,  had 
been,  and  then  stood,  ready,  able,  and  willing 
to  execute  their  instruments  of  conveyance. 


and  stood  ready  to  complete  the  transfer  of 
their  properties  in  accordance  with  the  con- 
tract, but  that  appellants  refused  such  per- 
formance and  refused  to  perform  their  (appel- 
lants') contract.  In  such  posture  of  affairs, 
under  such  a  contract,  the  respondent  was 
entitled  to  recover  his  agreed  compensation, 
to  be  paid  by  both  parties,  from  which- 
ever party  refused  to  perform  and  rendered 
performance  by  the  other  party  to  the  ex- 
change impossible.  The  complaint,  therefore, 
was  sufficient  and  the  demurrer  was  properly 
overruled. 

II.  Appellants  attempted,  by  affirmative 
answer  and  cross-complaint,  to  claim  dam- 
ages against  respondent  for  the  recording  of 
the  contract  involved  herein,  alleging  that 
such  recording  cast  a  cloud  upon  their  title, 
to  their  damage  in  the  sum  of  $500.  De- 
murrer thereto  was  sustained,  and  this  is 
alleged  as  error.  There  could  be  no  such, 
recovery.  No  right,  claim,  lien,  or  estate  in 
the  real  estate  of  appellants  described  in  the 
recorded  contract  became  actually  or  color- 
ably  established  in  respondent  thereby.  That 
one  of  the  parties  to  a  written  contract  vol- 
untarily made  by  another  party  to  it  sees 
fit  for  some  xeason  to  procure  its  recordation 
in  the  public  records  violates  no  legal  rights 
of  the  other  party.  There  was  no  fraud, 
overreaching,  or  undue  influence  alleged  or 
existing  to  avoid  the  contract.  The  demurrer 
to  the  affirmative  answer  and  cross-complaint 
was  properly  sustained. 

III.  A  deed  was  offered  in  evidence,  exe- 
cuted by  Thorniley  and  wife  to  appellant,  of 
the  real  estate  to  be  transferred  [290]  by  the 
Thornileys  as  a  tender  under  the  contract. 
It  appears  that  this  deed  had  no  revenue 
stamps  as  provided  by  the  emergency  revenue 
act  of  Congress  of  October  29,  1914.  Objec- 
tion was  made  to  the  introduction  thereof  for 
the  reason  that  it  was  not  competent  evi- 
dence. We  cannot  find  that  the  revenue  act 
of  Congress  cited  contains  any  provision  that 
a  deed  or  other  such  instrument  not  bearing 
the  revenue  stamp  is  inadmissible  as  evidence. 
The  act  provides  only  for  a  penalty  for  fail- 
ure to  attach  such  stamps.  In  any  event, 
the  evidence  tends  to  show  that  the  transfer 
by  the  Thornileys  had  been  theretofore  re- 
fused, and  it  was  immaterial  whether  the 
Thornileys  made  any  tender  of  a  deed  or 
not  under  such  evidence. 

Thorniley,  a  witness  for  respondent,  while 
on  the  witness  stand,  after  reciting  a  descrip- 
tion of  the  property  to  be  conveyed  by  him, 
was  asked  by  counsel  for  respondent:  "W^aa 
that  your  property?"  To  this  appellants  ob- 
jected and  the  court  sustained  their  objection, 
saying:  "It  is  incumbent  on  you,  Mr.  Had- 
ley,  to  prove  your  contention  that  you  were 
able  to  convey  it.  If  you  had  no  title,  and 
were  not  able  to  convey,  you  could  not  re- 


LITTLEFIELD  v.  BOWEN. 
90  Wash.  286. 


179 


cover,  BO  you  will  have  to  prove  it."  The 
witness  was  then  withdrawn  from  the  stand, 
and  it  is  contended  that  there  was  no  other 
evidence  or  offer  of  evidence  tending  to  prove 
that  Thorniley  had  title  to  the  property  in 
question.  It  is  contended,  also,  that  a  wit- 
ness cannot  be  permitted  to  prove  ownership 
by  simply  stating  the  fact  that  he  owns  prop- 
erty, over  the  objection  of  the  opposite  party. 

The  first  contention  does  not  seem  to  be 
sustain^  by  the  record.  While  there  were 
some  complications  concerning  the  title  of 
Thorniley,  there  is  evidence  to  the  effect  that 
these  matters  were  all  matters  of  adjust- 
ment, and  that  there  had  been  transactions 
looking  to  the  adjustment  of  all  the  matters 
which  had  been  objected  to  by  counsel  for 
appellants,  whereby  it  was  testified  by  Thorn- 
iley and  other  witnesses  that  the  title  was 
rendered  good.  A  peculiarity  of  the  contract 
was  [291]  that,  while  the  contract  provided 
that  abstracts  should  be  delivered  to  and 
examined  by  each  party,  there  was  no  pro- 
vision in  the  contract  that  the  property  oon- 
veyed  should  be  of  perfect  title  or  good  and 
marketable  title.  The  only  provision  relating 
thereto  was  that  each  party  should  give  a 
good  and  sufiicient  warranty  deed  free  and 
clear  of  incumbrances  of  every  nature  except 
those  specified.  There  is  evidence,  however, 
although  disputed,  to  the  effect  that  the  title 
was  passed  upon  favorably  by  Mr.  Byers, 
acting  as  attorney  for  Mr.  Bowen,  and  that 
the  defects  pointed  out  were  in  the  process 
of  adjustment  and  curing;  that,  upon  the 
curing  of  such  objections,  the  title  would  be 
satisfactory.  There  is  further  evidence  that 
these  objections  were  met  and  the  defects 
cured.  There  is  further  evidence  that  every- 
thing was  satisfactory. 

As  to  the  other  ground  of  the  objection,  it 
is,  of  course,  a  general  rule  that,  when  the 
title  to  real  estate  is  directly  in  issue,  the 
best  evidence  of  title  consists  in  the  muni- 
ments of  title  such  as  deeds,  mortgages,  pat- 
ents, wills,  etc.;  but  when  the  title  to  real 
property  is  not  directly  in  issue,  or  where 
only  a  prima  facie  showing  of  title  is  neces- 
sary, the  rule  as  to  best  evidence  does  not 
apply  and  ownership  may  be  proven  by  parol. 
12  Ency.  Evidence,  544.  This  action  was  not 
a  suit  to  try  the  title  of  the  property,  and 
it  was  at  best  only  incumbent  upon  respond- 
ent to  make  a  prima  facie  case  showing  that 
Thorniley  was  willing  and  also  able  to  comply 
with  the  contract  entered  into,  and  that  ap- 
pellants refused  to  comply  therewith. 

rV.  What  we  have  said  applies  also  largely 
to  appellants'  fifth  assignment  of  error,  that 
the  court  erred  in  denying  their  motion  for 
a  nonsuit.  As  to  that,  it  is  argued  that 
one  of  two  things  must  be  true:  either  the 
respondent  did  all  the  acts  necessary  to  bring 
the  parties  together  and  was,  therefore,  en- 


titled to  a  commission  from  each  of  them,  or 
he  failed  to  do  the  acts  called  for  by  the 
contract  and  was  not  entitled  to  a  commis- 
sion from  either  of  them;  that,  in  the 
[292]  latter  case,  the  motion  for  a  nonsuit 
should  have  been  sustained  as  to  both  causes 
of  action,  and  in  the  former  case,  it  should 
have  been  sustained  as  to  the  second  cause 
of  action.  Authorities  are  cited  to  the  effect 
that  the  duty  of  a  broker  employed  to  sell 
property  is  to  bring  the  buyer  and  seller  to 
an  agreement.  While  it  is  not  essential  that 
he  should  be  present  and  an  active  partici- 
pator in  the  agieement  or  sale  when  it  is 
actually  concluded  to  entitle  him  to  his  com- 
mission, he  must  produce  a  purchaser  ready 
and  willing  to  enter  into  a  contract  on  his 
employer's  terms.  He  is  not  entitled  to  a 
commission  for  unsuccessful  efforts  to  effect 
a  sale,  unless  the  failure  is  caused  by  fault 
of  the  principal.  And  further,  that  the  bur- 
den was  on  the  broker,  in  order  to  establish 
a  prima  facie  case,  to  prove  not  only  that  the 
purchaser  found  was  willing,  but  able  to  con- 
summate the  sale;  citing:  Colburn  v.  Sey- 
mour, 32  Colo.  430,  2  Ann.  Cas.  182,  76  Pac. 
1058;  Chaffee  v.  Widman,  48  Colo.  34,  108 
Pac.  995,  139  Am.  St.  Rep.  220;  Sibbald  v. 
Bethlehem  Iron  Co.  83  N.  Y.  378,  38  Am. 
Rep.  441;  Gilliland  v.  Jaynes,  36  Okla.  5G3, 
129  Pac.  8,  46  L.R.A.(N.S.)  129;  Reynolds 
V.  Anderson,  37  Okla.  368,  132  Pac.  322,  4U 
L.R.A.(N.S.)  144;  Carter  v.  Owens,  68  Fla. 
204,  50  So.  641-,  25  L.R.A.(X.S.)  736;  Riggs 
▼.  Turnbull,  105  Md.  135,  11  Ann.  Cas.  78:^ 
66  Atl.  13,  8  L.R.A.(N.S.)    824. 

There  is  no  doubt  these  cases  in  general 
correctly  state  the  law.  But,  on  the  other 
hand,  these  purchasers  liad  already  agreed 
upon  their  sale  or  exchange.  They  had  en- 
tered into  a  written  contract  agreeing  to 
make  the  exchange.  The  respondent  was  em- 
ployed by,  and  was  the  agent  for,  both  of 
them.  His  compensation  had  been  adjusted. 
All  that  was  required  of  him  to  do  he  had 
done.  He  could  not  compel  either  of  the  par- 
ties to  make  their  title  perfect  or  to  convey 
when  perfect.  It  has  been  held  by  this  court 
that  : 

"A  real  estate  broker  who  has  procured  a 
contract  of  sale  to  be  entered  into  between 
the  owner  of  land  and  a  prospective  pur« 
chaser  may  maintain  an  action  for  damages 
for  the  loss  of  his  commissions  against  the 
purchaser  for  failure  to  [293]  carry  out  such 
contract,  although  the  broker  had  agreed  to 
look  to  the  vendor  for  his  commissions." 
[Syllabus.]  Livermore  v.  Crane,  26  Wash. 
529,  67  Pac.  221,  57  L.R.A.  401. 

This,  then,  supports  respondent's  action 
against  appellants  for  their  failure  to  carry 
out  their  contract,  although,  as  to  the  com- 
missions of  the  other  party  to  the  contract, 
he  had   agreed  to  look  to  the  other  party. 
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The  commissions  payable  by  appellants  were 
due  under  the  terms  of  the  contract  directly 
if  respondent  had  done  all  that  was  required 
by  him,  and  without  his  fault  the  contract 
fell  through.  If  the  preponderance  of  evi- 
dence was  with  respondent  on  those  questions, 
he  was  entitled  to  recover.  The  court  so 
found,  and  we  cannot  say  that  the  preponder- 
ance is  the  other  way. 

V.  It  is  further  urged  that  appellants  took 
the  initiative  and,  on  November  10,  1914, 
fixed  a  time  for  the  termination  of  the  con- 
tract, to  wit,  November  16>  1914.  The  con- 
tract did  not  itself  provide  a  time  for  its 
termination.  In  such  case  a  reasonable  time 
was  implied.  Appellants  wrote  a  letter  on 
November  10,  1914,  notifying  the  Thornileys 
and  respondent  that,  unless  the  contract  of 
September  23,  1914,  was  fulfilled  on  or  be- 
fore November  16,  tliev  would  consider  it 
terminated.  The  evidence  shows,  however, 
notwithstanding  that  fact,  that  many  nego- 
tiations were  had  between  the  Thornileys  and 
appellants  and  respondent  after  November  16. 
If  it  had  been  abandoned,  these  subsequent 
transactions  were  inconsistent.  They  re- 
sumed or  continued  negotiations  with  the 
other  parties,  thereby  leading  them  into  the 
belief  that  the  contract  had  not  been  aban- 
doned and  that  it  would  probably  be  per- 
formed. On  November  24,  there  was  some 
negotiation  between  the  parties  looking 
toward  the  preparation  of  papers  to  be  de- 
posited in  escrow  until  all  the  matters  should 
be  concluded.  On  December  12,  a  conference 
was  had  in  which  a  modification  of  the  ex- 
change agreement  was  considered. 

The  testimony  of  Mr.  Bowen  himself  tended 
very  strongly  to  contradict  the  abandonment 
of  the  contract  by  their  letter  [294]  of  No- 
vember 10.  He  testified  that,  two  or  three 
days  after  the  expiration  of  the  time  specified 
in  his  letter,  he  talked  with  Mr.  Thorn  i ley 
again  about  it;  that  they  were  then  and 
there  arranging  for  the  necessary  papers  to 
be  placed  in  escrow,  if  such  was  thought  ad- 
visable by  Mr.  Fullen  (Thorniley's  attorney) 
and  Mr.  Byers;  that  he  knew  then  that  there 
had  been  an  arrangement  for  a  loan  whereby 
everything  against  the  Tliornileys'  property 
would  be  cleaned  up;  that  he  objected  to  the 
form  of  a  mortgage  and  note  that  had  been 
prepared  for  him  to  sign;  that  he  was  advised 
not  to  give  tliat  mortgage;  that  he  then  de- 
cided he  would  not  go  through  with  the  deal ; 
that  he  saw  Mr.  Thorniley  and  told  him  he 
would  not  give  that  mortgage,  and  that  they 
agreed  if  they  could  get  tlie  money  somewhere 
else,  giving  a  different  form  of  mortgage,  he 
would  complete  the  deal;  that  Mr.  Thorniley 
informed  him  about  that  time  of  an  arrange- 
ment with  a  Mr.  Keating  whereby  Keating 
would  finance  the  matters  against  the  Thorn- 
iley   property,    and    that    Thorniley    was    in 


position  to  convey  the  property  with  only  the 
$12,000  incumbrance  against  it,  according  to 
the  original  agreement,  but  that  he  then  told 
Thorniley  that  he  considered  the  trade  w«8 
all  off;  that  his  ground  of  objection  was  the 
form  of  the  mortgage  proposed  for  him  and 
his  wife  to  execute. 

TJiis  and  other  evidence  tends  very  strong- 
ly  to  support  the  finding  of  the  trial  court 
that  appellants  refused  to  perform  the  con- 
tract entered  into,  thereby  rendering  it  im- 
possible for  the  other  parties  to  the  contract 
to  perform  it,  although  ready  and  able. 
Other  matters  are  argued  incidentally  by 
the  briefs  of  counsel,  but  we  think  this  is 
sufficient  to .  justify  the  affirmance  of  the 
judgment. 

Affirmed. 

Morris,  C.  J.,  Bausman,  Main,  and  Parker, 
JJ.,  concur. 


NOTE. 

liiability  on  Contract  of  Bnyer  and 
Seller  to  Pay  Broker's  Comniiffion 
Jointly. 

Introductory,  180. 
Broker  Negotiating  Contract: 
Majority  Rule: 

Rule  Stated,  181. 
Knowledge  of  Dual  Agency,  183. 
Sale  Prevented  by  One  Party,  184, 
Minority  Rule,  185. 
Broker  Bringing  Parties  Together: 
General  Rule,  185. 
Modification  of  Rule,  188. 

Introductory, 

The  basis  of  the  distinctions  made  by  the 
courts  with  respect  to  the  right  of  a  broker 
to  recover  on  a  contract  of  the  buyer  and 
the  seller  to  pay  commissions  jointly  is  the 
rule  of  public  policy  which  forbids  secret 
dual  agencies  whereby  the  agent  is  placed 
in  the  position  of  endeavoring  to  serve  incon- 
sistent interests.  It  is  well  settled  that  a 
broker  employed  by  one  party  to  bring  about 
a  sale  may  not  contract  secretly  for  compen- 
sation from  the  other  party.  See  the  notes 
to  Howard  v.  Murphy,  1  Ann.  Cas.  571: 
Leno  V.  Stewart,  Ann.  Cas.  1917A  509,  and 
Chaffee  v.  Widman,  139  Am.  St.  Rep.  257. 
Looking  to  the  reason  of  that  rule,  the  cases 
discussed  in  the  present  note  differentiate 
sharply  between  brokers  charged  with  the 
duty  of  negotiating  the  terms  of  sale  and 
middlemen  whose  duty  is  performed  when 
tlie  parties  are  brought  together  to  conduct 
their  own  negotiations,  and  it  is  with  respect 
to  brokers  of  the  former  class  that  the  right 
to  rely  on  a  contract  to  pay  joint  commis- 
sions is  limited.    But  with  respect  to  brokers 
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of  that  class  it  is  recognized  that  the  rule 
against  dual  agency  is  designed  for  the  pro- 
tection of  the  principal  and  is  accordingly 
subject  to  waiver  by  him.  Therefore,  the 
majority  of  the  cases  reviewed  in  this  note 
hold  that  if  a  broker  with  the  knowledge  of 
his  principal  contracts  for  additional  com- 
pensation from  the  other  party,  there  is  in 
effect  an  agreement  of  the  parties  to  pay 
commissions  jointly,  and  the  broker  is  enti- 
tled to  recover.  A  few  jurisdictions,  however, 
maintain  that  only  by  an  express  agreement 
may  the  rule  forbidding  dual  agency  be 
waived. 

Broker  Negotiating  Contract* 
Hajoritt  Ruul 

Ride  Stated. 

By  the  weight  of  authority,  where  a  broker 
is  empowered  to  negotiate  with  respect  to 
the  term  of  sale,  if  both  the  parties  have 
knowledge  that  he  is  acting  for  them  both, 
they  therdyy  assent  to  his  acting  in  a  double 
capacity  and  are  eacb  liable  to  pay  the  bro- 
ker's commission  which  they  have  respective- 
ly agreed  to  pay. 

England. — See  Baring  v.  Stanton,  3  Ch,  D. 
502. 

Canada. — Culverwell  v.  Campton,  31  U.  C. 
343;  Culverwell  v.  Birney,  11  Ont.  265,  ap- 
peal  allowed  14  Ont.  App.  266. 

California. — Jauman  v.  McCusick,  166  Cal. 
517,  137  Pac.  254;  Shepherd-Teague  Co.  v. 
Hermann,  12  Cal.  App.  394,  107  Pac.  022. 

Colorado, — Finnerty  v.  Fritz,  5  Colo.  174; 
Scott  V.  Lloyd,  19  Colo.  401,  35  Pac.  733. 

Connecticut. — Zimmerman  v.  Garvey,  81 
Conn.  570,  71  Atl.  780. 

Georgia. — ^Hanesley  v.  Monroe,  103  Ga.  279, 
29  8.  E.  928;  Ballew  v.  Ware,  16  Ga.  App. 
149,  84  S.  E.  597. 

nitnot«.— Keach  v.  Bunn,  116  111.  App.  397, 
affirmed  214  111.  259,  73  N.  E.  419 ;  .Tohnson 
V.  Kurzenknabe,  182  111.  App.  459;  Madden  v. 
Davis,  192  111.  App.  575. 

Indiana. — Alexander  v.  Northwestern  Chris- 
tian University,  57  Ind.  406. 

lovca. — Leekins  v.  Nordyke,  etc.  Co.  66  la. 
471,  24  N.  W.  1;  Lindt  v.  Schlitz  Brewing 
Co.  113  la.  200,  84  N.  W.  1059;  Redmond 
V.  Henke,  137  la.  228,  114  N.  W.  885. 

Kansas. — Beeson  v.  Trainer,  97  Kan.  523, 
155  Pac.  939. 

Michigan, — Kirby-Sorge-Felske  Co.  v.  Doty, 
190  Mich.  653,  157  N.  W.  273.  See  also 
Adams  Min.  Co.  v.  Senter,  26  Mich.  73. 

Minnesota, — Wasser  v.  Western  Land  Secu- 
rities Co.  97  Minn.  460,  107  N.  W.  160; 
American  Security,  etc.  Co.  v.  Penney,  129 
Minn.  369,  152  N.  W.  771. 
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Missouri. — De  Steiger  v.  Hollington,  17  Mo. 
App.  382;  Stripling  v.  Maguire,  108  Mo.^App. 
594,  84  S.  W.  104;  Cook  v.  Piatt,  126  Mo. 
App.  553,  104  S.  W.  1131;  Lipscomb  v,  Mas- 
tin,  142  Mo.  App.  228,  125  S.  W.  1177 ;  Golds- 
berry  V.  Thomas,  178  Mo.  App.  334,  165  S. 
W.  1179. 

yehraska, — ^Maddox  v.  Harding,  91  Neb. 
292,  135  N.  W.  1019. 

New  Yor^.—Platt  v.  Baldwin,  2  City  Ct. 
Rep.  281 ;  Dearing  v.  Sears,  50  Hun  604  mem. 
3  N.  Y.  S.  31,  19  N.  Y.  St.  Rep.  325 ;  Lansing 
V.  Bliss,  86  Hun  205,  33  N.  Y.  S.  310;  Rowe  v. 
Stevens,  53  N.  Y.  621,  35  Super.  Ct.  189; 
Jarvis  v.  Schaefer,  105  N.  Y.  289,  11  N.  E. 
634;  Haviland  v.  Price,  6  Misc.  372,  26  N.  Y. 
S.  757;  Bonwell  v.  Auld,  7  Misc.  447,  27 
y.  Y.  S.  936,  affirmed  9  Misc.  66,  29  N.  Y.  S. 
15;  Whiting  v.  Saunders,  22  Misc.  539,  49 
N.  Y.  S.  1016;  Minster  v.  Benoliel  32  Misc. 
630,  66  N.  Y.  S.  493,  reversed  33  Misc.  588, 
67  N.  Y.  S.  1044,  9  N.  Y.  Ann.  Cas.  190; 
Swee  V.  Neumann,  67  Misc.  005,  123  N.  Y.  S. 
776;  Abel  v.  Disbrow,  15  App.  Div.  536,  44 
N.  Y.  S.  573;  Geery  v.  Pollock,  16  App.  Div. 
321,  44  N.  Y.  S.  673 ;  Felbel  v.  Kahn,  29  App. 
Div.  270,  51  N.  Y.  S.  435;  Willner  v.  Scale, 
127  App.  Div.  180,  111  N.  Y.  S.  699;  Bon- 
well V.  Howes,  1  N.  Y,  S.  435;  Bollin  v.  Wein, 
104  N.  Y.  S.  360. 

North  Carolina. — Lamb  v.  Baxter,  130  N. 
C.  67,  40  S.  E.  850;  Kinsland  v.  Grimshawe, 
140  X.  C.  397,  59  S.  K.  1000. 

Ohio,— Bell  v.  McConnell,  37  Ohio  St.  396, 
41  Am.  Rep.  528. 

Oregon. — Jameson  v.  Cohhvell,  23  Ore.  144, 
31  Pac.  279;  Franck  v.  Blazier,  66  Ore.  377, 
133  Pac.  800. 

Texas.— ChA&e  v.  Veal,  83  Tex.  333,  18  S. 
W.  597;  Shropshire  v.  Adams,  40  Tex.  Civ. 
App.  339,  89  S.  W.  448;  Bass  v.  Tolbert,  51 
Tex.  Civ.  App.  437,  112  S.  W.  1077;  Hunter 
V.  Lyons,  144  S.  W.  .353;  Hill  v.  Patton,  160 
S.  W.  1155;  Fraser  v.  MeCarty,  168  S.  W.  44. 

Washington. — Darrow  Invest.  Co.  v.  Brey- 
man,  32  Wash.  234,  73  Pac.  363;  Philips  v. 
Langlow,  55  Wash.  385,  104  Pac.  610;  Price 
V.  Partridge,  78  Wash.  302,  139  Pac.  34. 

In  Lei'kins  v.  Mordyke,  etc.  Co.  66  la.  471, 
24  N.  W.  1,  it  was  said:  "When  defendant 
entered  into  the  contract  it  had  full  knowl- 
edge of  the  relation  which  existed  between 
plaintiir  and  the  Grundy  County  Company. 
It  knew  that  he  was  acting  as  tlie  agent 
of  that  company  in  making  the  purchase  of 
the  machinery,  yet  it  contracted  to  pay  him 
a  commission  for  elTecting  the  sale.  The  jury 
have  found,  at  least,  that  it  made  such  con- 
tract. The  evidence  shows  without  any  con- 
flict that  plaintiff's  principal  is  not  only 
satisfied  with  the  contract,  but  that  it  au- 
thorized him  in  advance  to  contract,  in  the 
purchase  of  the  machinery,  for  the  payment 
bv  the  seller  of  such  a  commission  on  the 
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sale  as  would  compensate  him  for  his  serv- 
ices in  transacting  tFie  business.  As  the  con- 
tract was  entered  into  by  plaintiff  by  the 
authority  of  his  principal,  and  as  defendant 
contracted  with  him  with  knowledge  of  his 
relation  to  his  principal,  it  is  very  clear, 
we  think,  that  it  cannot  now  avoid  its  under- 
taking. Plaintiff  in  the  transaction  acted  to 
some  extent  as  the  agent  of  both  defendant 
and  the  Grundy  County  Company,  but  each 
consented  that  he  might  act  in  that  capacity 
for  the  other,  and  what  was  done  in  the 
transaction  was  done  with  the  consent  of 
both  principals." 

In  Lindt  v.  Schlitz  Brewing  Co.  113  la. 
200,  84  N.  W.  1059,  the  court  said:  "It  is 
against  public  policy  for  an  agent  to  repre- 
sent both  buyer  and  seller.  Each  has  the 
right  to  rely  on  his  skill,  knowledge,  and 
influence,  and,  as  the  interests  of  buyer  and 
seller  usually  conflict,  the  law  does  not  ordi- 
narily allow  one  to  assume  this  double  rela- 
tion. If,  however,  the  buyer  has  full  knowl- 
edge that  the  agent  is  acting  for  the  seller, 
he  may  still  employ  him  to  purchase:  and, 
if  he  does  so,  the  agent  is  entitled  to  com- 
pensation for  his  services.  Tliere  need  not 
be  an  express  agreement  to  pay  in  euch  a 
case,  but  there  must  be  full  knowledge  of  the 
prior  relation,  and  such  facts  and  circum- 
stances shown  as  will  raise  an  implied  con- 
tract to  pay  for  the  services." 

In  Minster  v.  Benoliel,  32  Misc.  630,  66 
N.  Y.  S.  493,  it  appeared  that  the  defendant 
engaged  the  plaintiff,  a  real  estate  broker, 
to  procure  a  tenant  for  his  vacant  premises. 
The  plaintiff  introduced  a  tenant  to  the  de- 
fendant and  the  premises  were  finally  rented. 
In  an  action  for  the  commissions  the  defend- 
ant contended  that  the  plaintiff  could  not 
recover  because  he  agreed  to  accept  a  commis- 
sion from  the  tenant.  The  tenant  never  paid 
the  plaintiff  and  could  not  be  made  to  pay. 
It  was  held  under  these  circumstances  that 
the  defendant  was  liable  to  the  broker  accord- 
ing to  the  original  agreement. 

In  Franck  v.  Blazier,  60  Ore.  377,  133  Pac. 
800,  it  was  held  that  a  broker  has  a  right 
to  act  for  both  parties  in  the  deal,  provided 
the  business  is  open,  fair  and  honest,  and 
each  party  is  aware  of  the  employment  by 
the  other.  If  a  party  is  fully  informed  in 
regard  to  the  facts  and  consents  to  the  ter- 
mination of  the  deal  with  an  understanding 
of  the  true  conditions,  he  is  liable  for  the 
broker's  commission. 

The  broker  is  not  bound  to  give  express 
notice  to  his  principal  that  he  is  acting  for 
the  other  side.  It  is  sufficient  if  from  the 
nature  of  the  circumstances  the  principal 
must  be  aware  of  the  fact,  and  if  no  active 
objection  is  made  at  the  time  of  the  employ- 
ment of  the  broker,  the  objection  cannot  be 
raised   after   the   negotiation    is    completed. 


Culverwell   v.    Birney,   11  Ont.   265,   appeal 
allowed  14  Ont.  App.  266. 

In  Shropshire  v.  Adams,  40  Tex.  Civ.  App. 
339,  89  S.  W.  448,  it  appeared  that  the  plain- 
tiff and  the  defendant  entered  into  a  contract 
whereby  the  defendant  agreed  to  buy  a  herd 
of  cattle  to  be  taken  care  of  by  the  plaintiff, 
the  defendant  to  furnish  the  pasture;  the 
profits  of  the  increase  to  be  divided  at  the 
end  of  five  years,  one-fourth  to  the  plaintiff. 
In  consideration  of  this  promise  the  plaintiff 
agreed  to  bring  about  a  sale  of  a  tract  of 
land  owned  by  the  defendant.  The  plaintiff 
procured  a  purchaser  for  the  land  who  prom- 
ised to  pay  the  plaintiff  $5,000  in  cash  in 
case  he  should  bring  about  the  purchase. 
This  fact  the  plaintiff  r^pc^ted  to  the  de- 
fendant who  assented  to  the  joint  employ- 
ment by  the  plaintiff  and  said  he  would  be 
glad  to  see  him  make  that  sum.  It  was  held 
that  there  was  no  inconsistent  employment 
and  that  the  plaintiff  could  recover  in  an  ac- 
tion for  damages  for  a  breach  of  contract 
for  a  failure  to  buy  the  stock  as  agreed. 

It  has  been  held  that  knowledge  of  the  dual 
agency  on  the  part  of  the  defendant  may  be 
inferred  from  the  circumstances  of  the  case. 
Thus  in  Goldsberry  v.  Thomas,  178  Mo.  App. 
334,  165  S.  W.  1179,  it  was  held  that  where 
the  defendant  refused  to  admit  that  he  had 
knowledge  of  the  double  employment  but  ad- 
mitted that  lie  surmised  it,  it  was  a  question 
for  the  jury  whether  there  was  a  consent. 

In  Kinsland  v.  Grimshawe,  146  N.  C.  397, 
59  S.  £.  1000,  it  appeared  that  the  defendant 
employed  the  plaintiff  to  find  a  purchaser  for 
his  land  at  a  fixed  price  per  acre.  The  plain- 
tiff introduced  a  purchaser  to  the  defendant, 
and  after  some  negotiation  the  defendant 
gave  the  purchaser  an  option  on  the  land  for 
thirty  days.  The  purchaser  was  a  dealer  in 
real  estate  and  employed  the  plaintiff  to  pro- 
cure a  person  to  take  the  lands  out  of  his 
hands  at  a  profit  for  which  services  the 
plaintiff  was  to  receive  a  commission.  It 
was  held  that  the  broker  under  those  circum- 
stances did  not  represent  adverse  interests 
and  could  recover  a  commission  from  both 
the  buver  and  seller. 

Where  one  has  an  option  on  a  parcel  of 
land  and  puts  it  in  the  hands  of  a  broker  to 
trade  and  he  trades  with  one  who  agrees  to 
pay  him  a  commission,  the  parties  both  know- 
ing that  the  broker  is  to  receive  a  commis- 
sion from  both,  the  fact  that  the  owner  of 
the  record  title  does  not  know  of  the  agree- 
ments as  to  the  commission  is  no  bar  to  a 
recovery  of  the  commission  as  agreed.  Cook 
V.  Piatt,  126  Mo.  App.  553,  104  S.  W.  1131. 

If  the  agent  procures  a  buyer  who  pays  a 
price  which  is  satisfactory  to  the  seller  and 
after  the  transaction  is  completed  the  buyer 
pays  the  agent  $100  for  his  services  though 
he  did  not  employ  the  broker  previous  to 
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the  transaction,  the  seller  is  liable  to  the 
hroker  for  a  reasonable  compensation  as  com- 
misaion,  there  being  no  charge  of  bad  faith. 
Campbell  v.  Yager,  32  Neb.  266,  49  N.  W.  181. 
A  provision  in  a  contract  of  sale  that  "this 
to  be  in  full  settlement  of  my  part  of  the 
commission  on  the  deal  or  trade  between  my- 
self and  C.  T.  Gregory"  has  been  held  to  be 
sufficient  to  indicate  that  the  principal  knew 
that,  the  broker  was  acting  for  both  parties 
in  the  deal.  Fraser  y.  McCarty  (Tex.)  168 
S.  W.  44,  wherein  the  court  said;  "Who  was 
to  pay  the  other  half  of  the  commission? 
It  could  not  have  been  any  other  person  than 
Gregory;  for  he  alone,  besides  appellant,  was 
interested  iki  the  trade.  It  is  inconceivable 
that  appellant  did  not  know  the  exchange, 
and  he  must  have  known  that  if  $125  was 
'my  part  of  the  commission  on  the  deal  or 
trade,  between  myself  and  C.  T.  Gregory,* 
that  Gregory  was  to  pay  the  other  part.  No 
other  reasonable  inference  can  be  drawn  from 
the  facts." 

Knowledge  of  Dual  Agency, 

Manv  authorities  hold  that  in  order  that 
the  broker  may  recover  a  commission  from 
both  buyer  and  seller,  he  must  prove  not 
only  that  the  seller  was  aware  of  the  double 
agency,  but  that  the  purchaser  of  the  prop- 
erty also  had  knowledge  of  the  double  employ- 
ment. 

A2a6ama.-^-Green  v.  Southern  States  Lum- 
ber Co.  141  Ala.  686,  37  So.  670. 

Ca/t/orfita.— Glenn  v.  Rice,  162  Pac.  1020. 

Colorado, — Finnerty  v.  Fritz,  5  Colo.  175. 

Connecticut. — BoUman  v.  Loomis,  41  Conn. 
682. 

/?«no«.— Byrd  v.  Hughes,  84  111.  174,  25 
Am.  Rep.  442;  Young  v.  Trainor,  158  111. 
428,  42  N.  E.  339. 

/ou7a.— Stapp  V.  Godfrey,  158  la.  376,  139 
N.  W.  893. 

Kansas. — Crawford  v.  Surety  Invest.  Co. 
91  Kan.  748,  139  Pac.  481;  Hoifhines  v. 
Thorson,  92  Kan.  605,  141  Pac.  253. 

Masaaehusetta. — Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Rep.  459;  Sullivan  v.  Tufts,  203 
Mass.  157,  89  N.  E.  239. 

Iftc^i^an.— Friar  v.  Smith,  120  Mich.  411, 
79  N.  W.  633,  46  L.R.A.  229. 

Minnesota. — ^Hobart  v.  Sherburne,  66  Minn. 
171.  68  N.  W.  841. 

Missouri. — Chapman  v.  Currie,  61  Mo.  App. 
40;  Dennison  v.  Gault,  132  Mo.  App.  301, 
111  S.  W.  844. 

Nehrask<i. — Campbell  v.  Baxter,  41  Neb. 
729,  60  N.  W.  90. 

New  York. — ^Pugsley  ▼.  Murray,  4  E.  D. 
Smith  246;  Carman  v.  Beach,  63  N.  Y.  100. 

0*10.— Bell  T.  McConnell,  37  Ohio  St.  396, 
41  Am.  Rep.  528;  Capener  v.  Hogtin,-40  Ohio 
St.  203. 
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Oklahoma. — Skirvin  v.  Gardner,  36  Okla. 
C15,  129  Pac.  729;  Levy  v.  Gross,  46  Okla. 
626,  149  Pac  237. 

Rhode  Island. — Lynch  v.  Fallon,  11  R.  I. 
311,  23  Am.  Rep.  458. 

rea;cw.— Armstrong  v.  O'Brien,  83  Tex.  635, 
19  S.  W.  268. 

The  court  in  Glenn  ▼.  Rice  (Cal.)  162  Pac. 
1020,  said:  "The  authorities  with  practical 
unanimity  declare  that,  if  an  agent  is  en- 
gaged by  both  parties  to  effect  a  sale  of 
property  from  one  to  the  other,  or  an  ex- 
change between  them,  not  as  a  mere  middle- 
man to  bring  them  together,  but  actively  in 
inducing  each  to  make  the  trade,  he  cannot 
recover  compensation  from  either  party,  un- 
less both  parties  knew  of  the  double  agency 
at  the  time  of  the  transaction.  The  reason 
for  the  rule  is  that  he  thereby  puts  himself 
in  a  position  where  his  duty  to  one  conflicts 
with  his  dutv  to  the  other,  where  his  own 
interests  tempt  him  to  be  unfaithful  to  both 
principals,  a  position  which  is  against  sound 
public  policy  and  good  morals.  His  contract 
for  compensation  being  thus  tainted,  the  law 
will  not  permit  him  to  enforce  it  against 
either  party.  It  is  no  answer  to  this  objec- 
tion to  say  that  he  did,  in  the  particular  case, 
act  fairly  and  honorably  to  both.  The  in- 
firmity of  his  contract  does  not  arise  from 
his  actual .  conduct  in  the  given  case,  but 
from  the  policy  of  the  law,  which  will  not 
allow  a  man  to  gain  anything  from  a  rela- 
tion so  conducive  to  bad  faith  and  double 
dealing.  And  the  fact  that  the  party  whom 
he  sues  was  aware  of  the  double  agency  and 
of  the  payment,  or  agreement  to  pay,  com- 
pensation by  the  other  party,  and  consented 
thereto,  does  not  entitle  him  to  recover.  He 
must  show  knowledge  by  both  parties.  One 
party  might  willingly  consent,  believing  that 
the  advantage  would  accrue  to  him,  to  the 
detriment  of  the  other.  The  law  will  not 
tolerate  such  an  arrangement,  except  with 
the  knowledge  and  consent  of  both,  and  will 
enter  into  no  inquiry  to  determine  whether 
or  not  the  particular  negotiation  was  fairly 
conducted  by  the  agent.  It  leaves  him  as  it 
finds  him,  affording  him  no  relief." 

In  Armstrong  v.  O'Brien,  83  Tex.  635,  19 
S.  W.  208,  the  court  said:  "It  is  well  set- 
tled that  a  person  cannot  act  in  the  capacity 
of  agent  for  both  the  buyer  and  seller,  and 
receive  commissions  from  both;  and  from 
principles  of  public  policy  such  an  agent 
would  not  be  allowed  to  recover  compensation 
from  either  party,  unless  he  should  so  act 
with  the  full  knowledge  and  consent  of  both 
principals;  and  about  this  exception  there  is 
a  conflict  of  authority.  It  makes  no  difference 
that  the  principal  was  not  in  fact  injured, 
or  that  the  agent  intended  no  wrong,  or  that 
the  other  party  acted  in  good  faitli." 
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When  the  duality  of  the  agency  is  relied 
on  as  a  defense  to  an  action  for  commissions 
it  is  necessary  for  the  defendant  to  prove  not 
only  the  fact  of  such  agency  but  also,  that 
the  same  was  not  known  to  both  parties. 
Red  Cypress  Lumber  Co.  v.  Perry,  118  Ga. 
876,  45  S.  E.  674;  Ballew  v.  Ware,  16  Ga. 
App.  149,  84  S.  E.  597.  The  court  in  Red 
Cypress  Lumber  Co.  v.  Perry,  supra,  said: 
"Dual  agency  was  not  absolutely -contrary  to 
public  policy,  but  only  so  if  the  principals 
did  not  know  thereof.  And  as  it  required 
two  elements  to  defeat  the  agent's  right  to 
recover,  both  should  have  been  proved  by  the 
party  asserting  the  invalidity  of  the  contract. 
'When  a  contract  is  valid  in  the  absence  or 
existence  of  certain  facts,  but  otherwise  void, 
it  is,  in  the  absence  of  evidence,  presumed  to 
be  valid;  and  the  burden  of  proving  the  ab- 
sence or  existence  of  such  facts  lies  upon 
him  who  asserts  its  invalidity.'  Greenhood 
on  Pub.  Pol.  118,  Rule  cxxx." 

W^here  a  double  employment  exists  but  it 
is  not  known  to  one  of  the  parties  no  re- 
covery can  be  had  against  the  party  kept 
in  ignorance;  and  it  does  not  matter  that 
there  is  no  fraud  meditated  on  the  part  of 
the  broker.  Kronenberger  v.  Fricke,  22  111. 
App.  550;  Jones  v.  Veeck,  197  111.  App.  119; 
W^alker  v.  Osgood,  98  Mass.  348,  93  Am.  Dec. 
168;  De  Steiger  v.  Hollington,  17  Mo.  App. 
382;  Frankel  v.  Wathen,  58  Hun  543,  12  N. 
Y.  S.  591 ;  Norman  v.  Reuther,  25  Misc.  161, 
54  N.  Y.  S.  152;  Bellin  v.  Wein,  104  N.  Y.  S. 
360;  Jensen  v.  Bowen  (N.  D.)  164  N.  W.  4; 
Meyer  v.  Hanchett,  43  Wis.  246. 

In  Frankel  v.  Wathen,  supra,  it  appeared 
that  the  plaintiff  was  the  general  agent  of 
the  defendants  in  the  sale  of  whisky  and 
that  while  so  employed  he  was  requested  by 
others  to  negotiate  an  exchange  of  their  farm 
for  whisky.  An  exchange  was  effected  with 
the  defendants  through  the  plaintiff  on  which 
exchange  the  plaintiff  received  a  commission 
from  the  owners  of  the  farm.  The  defendants 
were  not  aware  that  the  plaintifT  represented 
the  other  parties  to  the  transaction,  beyond  a 
mere  suggestion  that  they  relied  on  the  plain- 
tiff's judgment  as  to  the  selection  of  whisky 
to  be  given  for  the  farm.  It  was  held  that 
the  plaintiff  could  not  recover  a  commission 
on  the  whisky  given  in  exchange  for  the 
farm,  the  court  saying:  "The  rule  governing 
the  subject  suggested  is  therefore  so  strict 
and  so  vigorous,  so  sensible  and  so  just,  that 
when  the  person  is  acting  in  the  double 
capacity  of  representing  two  persons,  for  each 
of  whom  he  is  expected  to  do  his  best,  a 
knowledge  of  the  duplicate  character  should 
he  established,  not  upon  mere  inference,  but 
upon  a  full  disclosure  or  positive  proof  of 
knowledge,  so  that  the  seller  or  the  buyer, 
as  the  case  may  be,  may  be  advised  of  the 
exact   relation   of  the  agent   to   the   parties 


conducting  the  negotiation.    There  is  no  sucli 
evidence  in  this  case." 

Where  a  broker  was  allowed  to  show  that 
a  principal  was  aware  of  the  double  agency 
it  was  held  to  be  error  to  exclude  testimony 
offered  by  the  principal  to  prove  that  he  was 
ignorant  of  the  double  employment.  Condit 
V.  Sill,  18  N.  Y.  S.  97,  44  N.  Y.  St.  Rep.  284. 

Sale  Prevented  by  One  Party. 

Where  a  broker  has  lawfully  contracted  for 
commissions  from  both  parties,  of  course  a 
party  who  wrongfully  prevents  the  con  sum* 
mation  of  the  sale  is  liable  for. the  commis- 
sion which  he  agreed  to  pay.  Vinton  ▼. 
Baldwin,  88  Ind.  104,  45  Am.  Rep.  447. 

And  where  a  binding  and  enforceable  con- 
tract has  been  entered  into,  the  fact  that  one 
party  refuses  to  perform  does  not  relieve  the 
other  party  from  his  agreement  to  pay  a 
commission.  Hutton  v.  Stewart,  90  Kan.  602, 
135  Pac.  681;  Tieck  v.  McKenna,  115  App. 
Div.  701,  101  N.  Y.  g.  317.  And  see  Collins 
V.  Fowler,  8  Mo.  App.  688. 

If  a  broker  has  a  valid  contract  for  com- 
missions from  both  parties,  and  has  fully 
performed  on  his  part,  a  party  %vho  wrong- 
fully prevents  a  sale  before  a  binding  con- 
tract has  been  entered  into  is  liable  not  only 
for  the  commission  which  he  agreed  to  pay, 
btit  for  that  which  would  have  been  payable 
by  the  other  party  had  a  contract  been  en- 
tered into.  James  v.  Home  of  Sons,  etc.  of 
Israel,  153  N.  Y.  S.  169;  Hunter  v.  Lyons 
(Tex.)  144  S.  W.  353.  In  the  case  last  cited 
the  court  said:  ^'We  are  of  opinion,  also, 
tliat  in  this  instance,  if  the  jury  believed  that 
both  principals  knew  that  a  comniission  was 
to  be  paid  to  Hunter  by  each  of  them,  and 
assented  thereto,  and  if,  in  fact,  he  was  the 
efficient  cause  of  an  agreed  trade,  and  if,  in 
fact,  Lyons,  without  legal  excuse,  failed  Co 
carry  out  such  trade,  he  could,  in  law,  be 
liable,  not  only  for  the  commission  which  he 
had  contracted  to  pay  Hunter,  but  also  for 
the  commission  which  Hunter  therebv  lost 
and  which  he  would  otherwise  have  received 
from  Westbrook."  In  James  v.  Home  of 
Sons,  etc.  of  Israel,  153  N.  Y.  S.  169,  it  was 
said:  "The  learned  judge  below  seems  to 
have  decided  this  case  on  a  question  of  law 
of  which  I  think  that  he  has  taken  an  erro- 
neous view.  The  defendant  ^igreed  with  plain- 
tiff that,  if  plaintiff  would  procure  the  sale 
to  it  of  the  property  named  at  an  agreed 
price,  it  would  purchase  the  same,  and  it  was 
aware  that  plaintiff  would  receive  a  commis- 
sion from  the  owner.  When  it  broke  this 
contract  with  plaintiff  by  refusing  to  com- 
plete the  transaction  without  valid  reason, 
plaintiff  was  entitled  to  his  damage,  and  the 
measure  thereof  was  the  amount  of  the  com- 
mission which  he  would  have  received.    This 
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follows  from  the  nature  of  a  contract  and 
the  result  of  its  breach."  See  also  the  re- 
ported case. 

MixoBiTT  Rule. 

In  at  least  two  jurisdictions  it  is  held  that 
in  order  to  entitle  a  broker  to  commissions 
from  both  the  buyer  and  the  seller  there  must 
1)6  an  express  contract  by  which  the  buyer 
and  seller  bind  themselves  to  pay  and  that 
knowledge  of  the  double  employment  is  not 
in  itself  sufficient  to  create  a  contract. 
Kaisin  v.  Clark,  41  Md.  158,  20  Am.  Rep.  66; 
Rice  V.  Davis,  136  Pa.  St.  441,  20  Atl.  613, 
20  Am.  St.  Rep.  931;  Addison  v.  Wanamaker, 
18.5  Pa.  St.  536,  39  Atl.  1111;  Maxwell  v. 
West,  23  Pa.  Co.  Ct.  302;  Moore  v.  Grow, 
1  Pa.  Super.  Ct.  125;  Evans  v.  Rockett,  32 
Pa.  Super.  Ct.  365;  Mitchell  v.  Schreiner, 
43  Pa.  Super.  Ct.  633.  See  also  Fulton  v. 
Walters,  28  Pa.  Super.  Ct.  269. 

The  court  in  Mitchell  v.  Schreiner,  supra, 
said:  "It  is  a  rule  of  public  policy,  subject 
to  such  exception  as  we  are  about  to  notice, 
that  an  agent  for  the  sale  of  property  cannot 
at  the  same  time  act  as  agent  for  the  pur- 
chaser thereof  and  become  entitled  to  com- 
pensation from  both  vendor  and  purchaser  or 
from  either:  E  verb  art  v.  Searle,  71  Pa.  St. 
25«3.  Whilst  this  rule  may  be  waived  by  an 
express  agreement  between  the  parties,  yet  it 
is  well  settled  that  such  agreement  cannot  be 
inferred  either  from  knowledge  of  the  fact 
that  the  rule  has  been  violated  or  from  mere 
silence  or  failure  to  dissent  at  the  time,  or 
from  .all  these  combined.  Nothing  short  of 
'clear  and  satisfactory  proof  of  an  agreement' 
to  waive  the  rule  can  be  regarded  as  sufficient 
for  this  purpose." 

Broker  Bringing  Parties  Together, 

Genixal  Rule. 

It  is  held  generally  that  if  the  extent  of  a 
broker's  agency  is  to  bring  the  contracting 
parties  together  and  does  not  involve  the 
doty  of  negotiating  for  either,  the  agent  is 
termed  a  middleman  and  may  contract  for 
and  recover  commissions  from  both  buyer  and 
seller.  In  such  a  case  knowledge  by  either 
party  of  the  dual  agency  is  not  necessary. 

United  States. — McLure  v.  Luke,  154  Fed. 
647,  650,  84  C.  C.  A.  1,  24  L.R.A.(N.S.)  669. 

C€Uifomia, — Green  v.  Robertson,  64  Cal.  75, 
28  Pac.  446;  Clark  v.  Allen,  125  Cal.  276,  57 
Pac.  985;  King  ▼.  Reed,  24  Cal.  App.  229, 
141  Pac.  41. 

Colombo. — Finnerty  v.  Fritz,  6  Colo.  174; 
SUaU  V.  Weaver,  63  Colo.  25,  123  Pac.  666; 
Manders  v.  Craft,  3  Colo.  App.  236,  32  Pac. 
836. 

Georsfia. — Red  Cypress  Lumber  Co.  v.  Per- 
ry, 118  Ga.  876,  45  S.  E.  674. 


/da^io.— Clopton  v.  Meeres,  24  Idaho  293, 
133  Pac.  907. 

IlUnois.—LRw  V.  Ware,  238  111.  360,  87  N. 
E.  308;  O'Neill  v.  Sinclair,  54  111.  App.  298; 
Jones  ▼.  Missouri  Lumber,  etc.  Co.  166  111. 
App.  266.  See  also  Sisson  v.  Whiting,  192 
111.  App.  605. 

IndiatMu — Cox  v.  Haun,  127  Ind.  325,  26  N. 
E.  822. 

/oti7a.— Stapp  V.  Godfrey,  158  la.  376,  139 
N.  W.  893. 

Kansas. — Hutton  v.  Stewart,  90  Klan.  602, 
136  Pac.  681. 

Kentucky. — Delph  v.  Wainscott,  14  Ky.  L. 
Rep.  304. 

Massachusetts, — Rupp  v.  Sampson,  16  Gray 
398,  77  Am.  Dec.  416. 

Michigan. — Ranney  v.  Donovan,  78  Mich. 
318,  44  N.  W.  276;  Montross  v.  Eddy,  94 
Mich.  100,  53  N.  W.  91G,  34  Am.  St.  Rep. 
323;  Friar  v.  Smith,  120  Mich.  411,  79  N. 
W.  933,  4  Detroit  Leg.  N.  194,  46  L.R.A. 
229;  Flattery  v.  Cunningham,  125  Mich.  467, 
84  N.  W.  625;  Hogle  v.  Meyering,  361  Mich. 
472,  126  N.  W.  1063. 

Minnesota. — Wasser  v.  Western  Land  Secu- 
rities Co.  97  Minn.  460,  107  N.  W.  160; 
American  Security,  etc.  Co.  v.  Penney,  129 
Minn.  369,  162  N.V.  771. 

Missouri. — Collins  v.  Fowler,  8  Mo.  App. 
588. 

Montana. — Childs  v.  Ptomey,  17  Mont.  502, 
43  Pac.  714. 

Nchraska. — Compare  Strawbridge  v.  Swan, 
43  Neb.  781,  62  N.  W.  199. 

New  Jersey. — Sternberger  v.  Young,  73  N 
J.  Eq.  686,  75  Atl.  807. 

New  MetJDico. — ^Ross  v.  Carr,  15  N.  'M.  17, 
103  Pac.  307. 

New  Torfc.— Piatt  ▼.  Baldwin,  2  City  Ct. 
Rep.  281;  Balheimer  v.  Reichardt,  55  How. 
Pr.  414;  Wyckoff  v.  Bliss,  12  Daly  324;  Siegel 
V.  Gould,  7  Lans.  177;  Sussdorff  v.  Schmidt, 
55  N.  Y.  319;  Knauss  v.  Gottfried  Krueger 
Brewing  Co.  142  N.  Y.  70,  36  N.  E.  867, 
reversing  62  Hun  46,  16  N.  Y.  S.  357 ;  Gracie 
v.  Stevens,  171  N.  Y.  658,  63  N.  E.  1317, 
affi^tning  56  App.  Div.  203,  67  N.  Y.  S.  688 ; 
Haviland  v.  Price,  6  Misc.  372,  26  N.  Y.  S. 
757 ;  Jones  v.  Henry,  15  Misc.  151,  36  N.  Y.  S. 
483;  Pollatschek  v.  Goodwin,  17  Misc.  587, 
40  N.  Y.  S.  682;  Marks  v.  O'Donnell,  66 
Misc.  147,  121  N.  Y.  S.  214;  Swee  v.  Neu- 
mann, 67  Misc.  605,  123  N.  Y.  S.  776 ;  Felbel 
V.  Kahn,  29  App.  Div.  270,  61  N.  Y.  S.  435; 
Norton  v.  Genesee  Nat.  Sav.  etc.  Assoc.  57 
App.  Div.  520,  68  N.  Y.  S.  32;  Clapp  v. 
Schaus,  156  App.  Div.  681,  141  N.  Y.  S.  451 ; 
Silberkraus  t.  Winnie,  168  App.  Div.  50,  142 
N.  Y.  8.  887 ;  Connor  v.  Munsees,  146  N.  Y.  S. 
891;  Erland  v.  Gibbons,  159  N.  Y.  S.  875. 

North  Carolina. — ^Lamb  v.  Baxter,  130  N. 
C.  67,  40  S.  E.  860.  See  also  Atkinson  v. 
Pack,  114  N.  C.  597,  19  S.  E.  628. 
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North  Dakota, — Jensen  v.  Bowen,  164  N. 
W.  4. 

South  Dakota. — Grasinger  v.  Lucas,  24  S. 
D.  42,  123  N.  W.  77;  Langford  v.  Isaenhuth, 
28  S.  D.  451,  134  N.  W.  889 ;  Jordan  v.  An- 
derson, 36  S.  D.  608,  155  N.  W.  769. 

Texas. — Bass  v.  Tolbert,  61  Tex.  Civ.  App. 
437,  112  S.  W.  1077;  Leake  v.  Scaief,  140 
S.  W.  814;  Inman  v.  Brown,  147  S.  W.  662; 
Hill  V.  Patton,  160  S.  W.  1155. 

V/est  Virginia. — Runnion  v.  Morrison,  71 
W.  Va.  254,  76  S.  E.  457;  Peters  v.  Riley, 
73  W.  Va.  785,  81  S.  JE.  530. 

Wisconsin. — Herman  v.  Martineau,  1  Wis. 
351,  60  Am.  Dec.  368;  Stewart  v.  Mather, 
32  Wis.  344;  Meyer  v.  Hanchett,  43  Wis. 
246;  Barry  v.  Schmidt,  57  Wis.  172,  15  N.  W. 
24,  46  Am.  Rep.  35;  Orton  v.  Scofield,  61 
Wis.  382,  21  N.  W.  261;  Donohue  v.  Padden, 
93  Wis.  20,  66  N.  W.  804 ;  McKenzie  v.  Lego, 
98  Wis.  364,  74  N.  W^  249;  Kilpinski  v. 
Bishop,  143  Wis.  390,  127  N.  W.  974;  Tasse 
V:  Kindt,  145  Wis.  115,  128  N.  W.  972,  31 
L.R.A.(X.S.)  1222;  Litts  v.  Morse,  145  Wis. 
472,  130  N.  W.  460. 

In  Friar  v.  Smith,  120  Mich.  411,  79  N.  W. 
633,  46  L.R.A.  229,  the  court  stated  the  rule 
and  gave  the  reason  for  it  as  follows:  "The 
rules  of  law  applicable  to  this  class  of  cases 
are  briefly  stated:  An  agent  to  sell  may  not 
become  the  agent  of  the  purchaser,  nor  may 
an  agent  to  buy  become  the  agent  of  the 
seller,  unless  the  principals  are  duly  ac- 
quainted with  the  fact  that  the  agent  is 
acting  in  such  dual  capacity.  Mechem,  Ag. 
§  943;  Scribner  v.  Collar,  40  Mich.  375,  29 
Am.  Rep.  541 ;  Leathers  v.  Can  field,  117  Mich. 
277.  If,  however,  both  principals,  with  full 
knowledge,  consent  that  the  agent  act  on  be- 
half of  both,  the  agreement  for  compensation 
is  binding.  See  cases  cited  above.  Defend- 
ant, who  knows  that  his  agent  expects  a  com- 
mission, may  defeat  recovery  by  showing  that 
the  other  principal  of  the  agent  is  unaware 
of  the  fact  of  such  double  agency,  and  this 
on  the  ground  that  the  parties  have  engaged 
in  a  transaction  against  public  policy.  The 
law  will  not  enforce  their  contracts,  but  will 
leave  them  where  it  finds  them.  Rice  v. 
Wood,  113  Mass.  133,  18  Am.  Rep.  459;  Rice 
v.  Davis,  136  Pa.  St.  439,  20  Am.  St.  Rep. 
931;  Everhart  v.  Searle,  71  Pa.  St.  250.  But 
there  is  another  class  of  cases,  in  which  the 
broker  is  not  employed  to  negotiate  a  sale 
or  purchase,  but  simply  to  bring  two  parties 
together,  and  permit  them  to  make  their  own 
bargain.  In  such  case  he  is  a  mere  middle- 
man, and  may  recover  an  agreed  compensa- 
tion from  either  or  both,  thougli  neither  may 
know  that  compensation  from  the  other  is 
expected.  This  is  on  the  ground  that  such 
an  employment  does  not  place  the  broker  in 
a  position  where  he  can  sacrifice  the  interests 
of  his  principal,  and  because  he  is  not,  as 


agent  of  the  owner,  bound  to  secure  the  best 
price  obtainable,  or,  as  agent  of  the  buyer, 
to  purchase  at  the  least  price  at  which  the 
property  can  be  bought,  as  in  such  case  he 
has  nothing  to  do  with  fixing  the  price.  Nei- 
ther party  has  contracted  for  his  skill,  knowl- 
edge, or  influence,  and  he  stands  entirely  in- 
different between  them." 

The  court  in  Siegel  v.  Gould,  7  Lans.  (N. 
Y.)  177,  said:  "According  to  the  finding  of 
the  referee,  the  nature  of  the  defendant's 
employment  of  the  plaintiffs  was  that  of  mere 
brokers,  in  the  strict  signification  of  that 
term,  and  not  that  of  agents  to  make  a  sale 
on  his  behalf.  The  evidence  sustains  this 
view  of  the  relations  between  the  parties. 
The  defendant  agreed  to  pay  the  plaintiffs 
for  that  service.  The  service  having  been 
rendered  pursuant  to  the  agreement,  we  are 
unable  to  perceive  any  legal  objection  to  a 
recovery  by  the  plaintiffs.  The  fact  that 
Martin,  the  purchaser  of  the  defendant's 
property,  also  agreed  to  pay  the  plaintiffs 
for  their  services  to  him,  creates  no  such 
obstacle.  Both- contracts  being  founded  on  a 
legal  consideration,  each  is  valid.  The  case 
would  have  been  quite  different  if  the  plain- 
tiffs had  been  employed  as  agents  of  the  de- 
fendant to  buy  or  sell.  They  would  then 
have  been  incapacitated  from  acting  for  Mar- 
tin in  the  transaction  without  the  assent  of 
the  defendant.  Such  conflicting  relations  ar« 
repugnant  to  the  fundamental  principle  on 
which  the  law  of  agency  rests,  and  are  for- 
bidden by  law.  But  the  plaintiffs  were  not 
such  agents.  They  were  employed  as  middle- 
men only,  to  bring  the  parties  together  to 
enable  them  to  make  their  own  contracts. 
They  so  acted  with  the  knowledge  of  both 
parties.  In  such  a  case  a  broker  is  not  an 
agent  for  either  party  to  buy  or  sell,  but 
stands  indifferent  between  them.  There  is  no 
conflict  of  duty  in  the  case.  He  does  not 
make  himself  an  adverse  party  to  either  prin- 
cipal, nor  does  either  of  them  repose  any 
special  trust  or  confidence  in  him." 

In  Rupp  v.  Sampson,  16  Gray  (Mass.)  398, 
77  Am.  Dec.  416,  it  was  said:  "We  can  see 
nothing  in  the  conduct  of  the  plaintiff  which 
was  fraudulent,  or  which  operated  to  deceive 
the  defendants  in  making  the  agreement  to 
pay  him  for  his  services.  He  made  no  false 
representations  to  them.  They  knew  the  na- 
ture and  value  of  his  services,  and  the  extent 
to  which  they  were  beneficial  to  them.  It 
was  wholly  immaterial  that  he  was  also  to 
receive  compensation  from  the  other  party. 
It  might  well  be  that  the  services  of  the 
plaintiff  were  of  value  to  both  parties,  and 
that  each  might  be  willing  to  pay  according 
to  the  benefit  received  by  each.  We  know  of 
no  principle  of  laW,  on  which  an  agreement 
to  pay  for  services  rendered,  honestly  entered 
into,  can  be  avoided  on  the  ground  that  an- 
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other  person,  having  interests  wholly  distinct 
and  independent,  has  stipulated  by  a  separate 
contract  to  pay  for  the  same  services.  Both 
contracts  are  valid;  they  are  made  upon  good 
consideration;  and  each  agrees  to  make  com- 
pensation for  a  benefit  which  he  expects  to 
receive  from  the  bargain." 

The  court  in  Langford  v.  Issenhuth,  28 
S.  D.  451,  134  N.  W.  889,  defined  the  term 
"middleman"  and  pointed  out  when  the  term 
''broker''  may  be  used  instead,  saying:  "In 
the  application  of  this  rule  appellant  at- 
tempts to  draw  a  distinction  between  the 
duties  and  obligations  of  one  who  acts  as  a 
broker,  and  one  who  acts  as  a  'middleman.' 
The  contention  is  that  plaintiff  in  the  com- 
plaint alleges  himself  to  be,  and  brings  this 
action  as,  a  broker,  and  for  that  reason  the 
court  erred  in  submitting  to  the  jury  any 
question  as  to  his  right  to  recover  as  a 
'middleman.'  The  contention  is  that  plaintiff 
in  the  complaint  alleges  himself  to  be,  and 
brings  this  action  as,  a  broker,  and  for  that 
reason  the  court  erred  in  submitting  to  the 
jury  any  question  as  to  his  right  to  recover 
as  a  'middleman.'  In  19  Cyc.  116  (4)  it  is 
said:  'The  broker  is,  strictly  speaking,  a 
middleman  or  intermediate  negotiator  be- 
tween the  parties,  and  is  not  in  the  fiduciary 
relation  of  an  agent  to  his  principal,  but 
must  favor  neither  the  one  nor  the  other  of 
the  parties  between  whom  he  effects  a  trans- 
action.' Hence  there  was  no  inconsistency 
between  plaintiff's  allegation  that  he  was  en- 
gaged in  business  as  a  broker  and  proof  of 
his  right  to  recover  commissions  as  a  middle- 
man. A  middleman  is  defined  to  be  'a  person 
employed  to  bring  two  or  more  parties  to- 
gether, the  parties  when  they  meet  to  do  their 
own  negotiating  and  make  their  own  bargain ; 
aa  agent  who  merely  brings  the  parties  to 
the  sale  together,  and  upon  whom  does  not 
devolve  the  duty  of  negotiating  for  either, 
and  who  may  contract  for  and  receive  com- 
missions from  both.'  27  Cyc.  487.  A  middle- 
man, therefore,  is  a  broker  whose  duties  are 
limited  by  his  contract  to  finding  and  pro- 
ducing a  purchaser  able,  ready,  and  willing 
to  accept  his  client's  terms,  or  to  effect  a 
transaction  with  his  client  upon  any  terms 
satisfactory  to  both.  The  term  'middleman' 
is  merely  descriptive  of  the  nature  of  the 
contract  of  employment." 

If  nothing  is  left  to  the  broker's  discretion 
but  to  find  a  willing  purchaser  at  a  price 
fixed  by  the  seller,  it  is  of  no  importance  to 
the  seller  whether  the  purchaser  also  pays 
the  broker  for  any  services  he  may  render. 
Montross  v.  Eddy,  94  Mich.  100,  53  N.  W. 
916,  34  Am.  St.  Rep.  323. 

Where  a  broker  was  employed  by  a  pros- 
pective purchaser  to  see  if  he  could  not  ob- 
tain some  persons  who  would  sell  their 
breweries  on  terms  to  be  agreed   on  by  the 


principals  themselves,  and  he  was  also  em- 
ployed by  a  corporation  to  introduce  its  presi- 
dent to  some  one  who  wished  to  purchase,  but 
the  terms  and  all  else  regarding  the  contract 
were  to  be  agreed  on  between  the  buyer  and 
the  seller,  it  was  held  that  the  broker  w^as  a 
mere  middleman  and  might  recover  from  both 
parties  the  conunissions  agreed  on  if  the 
transaction  was  concluded  wholly  by  negotia- 
tions between  the  parties  after  he  had 
brought  them  together.  Knauss  v.  Gottfried 
Krueger  Brewing  Co.  142  N.  Y.  70,  36  N.  E. 
867,  reversing  62  Hun  46,  16  N.  Y.  S.  357. 

A  broker  who  is  given  an  option  tp  buy 
land  at  a  fixed  price  and  on  stated  terms 
may,  on  assigning  his  option  to  a  third  per- 
son, receive  a  commission  from  both  the  buyer 
and  the  seller  since  his  relation  to  the  par- 
ties is  that  of  a  middleman,  and  no  more. 
Runnion  v.  Morrison,  71  W.  Va.  254,  76  S.  E. 
457. 

If  the  language  of  the  contract  creating  the 
agency  calls  on  the  broker  to  bring  about  a 
condition  which  will  enable  the  principal  to 
make  a  deal  satisfactory  to  himself,  the  bro- 
ker  is  a  mere  middleman  and  it  is  of  no 
consequence  to  the  seller  that  the  agent  is 
at  the  same  time  the  agent  for  the  person 
with  whom  he  deals.  Kilpinski  v.  Bishop, 
]43  Wis.  390,  127  N.  W.  974. 

In  Tasse  v.  Kindt,  145  Wis.  115,  128  N. 
W.  972,  31  L.R.A.(X.S.)  1222,  it  appeared 
that  the  defendant  agreed  to  pay  the  plaintiff 
a  pommifision  if  the  plaintiff  would  procure  a 
purchaser  for  the  defendant's  land  who  would 
pay  the  highest  price  obtainable.  The  con- 
tract was  later  modified,  the  defendant  fixing 
the  price  at  which  the  property  should  be  of' 
fered.  Prior  to  the  modification  the  plaintiff 
had  a  contract  with  prospective  purchasers 
whereby  he  was  to  be  paid  a  commission  by 
them.  It  was  held  that  the  plaintiff  could 
recover  from  the  seller  notwithstanding  this 
arrangement. 

Where  an  agent  brings  about  an  exchange 
of  parcels  of  real  estate,  having  nothing  to 
do  wMth  the  prices  and  details,  his  functions 
terminating  with  the  bringing  of  the  parties 
together,  he  may  recover  a  commission  from 
both  parties  if  both  have  agreed  to  pay. 
Manders  v.  Craft,  3  Colo.  App.  236,  32  Pac. 
836. 

It  has  been  held  that  where  one  is  em- 
ployed merely  to  secure  the  acceptance  of  a 
proposition  and  is  paid  .therefor  by  the  prin- 
cipal, he  cannot  be  required  to  account  for 
money  received  by  him  from  the  broker  for 
the  other  party  who  divided  his  commission 
with  him.  Law  v.  Ware,  238  111.  360,  87  N. 
E.  308,  wherein  the  court  said:  **In  this 
case,  however,  the  complainant,  who  was  a 
real  estate  dealer,  fixed  his  own  price  on  the 
property,  and  did  not  employ  the  defendant 
to  secure  the  best  price  he  could  obtain  but 
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only  to  secure  the  acceptance  of  his  proposi- 
tion. Ordinarily  an  owner  who  lists  property 
for  sale  with  a  real  estate  broker  and  who 
fixes  a  minimum  price  understands,  and  has 
a  right  to  expect,  that  the  broker  will  obtain 
as  large  a  price  as  possible,  and  the  broker 
expects  and  is  entitled  to  commissions  on  the 
prive  that  he  may  obtain.  But  here  the  com- 
plainant fixed  his  own  price,  and,  assuming 
that  his  vorsion  of  the  aigreement  was  the 
correct  one,  the  amount  was  much  less  than 
the  usual  commission,  with  no  increase  or 
further  compensation  in  any  event.  We  do 
not  see  how  it  can  be  said  that  the  defendant 
placed  himself  in  the  transaction  in  a  posi- 
tion where  he  owed  a  duty  to  the  church 
board  inconsistent  with  his  duty  to  the  com- 
plainant." 

It  has  been  held  that  the  evidence  must 
clearly  show  that  the  broker  acted  only  as  a 
middleman  in  bringing  the  parties  together. 
If  the  broker  actively  participated  in  the 
negotiations  he  cannot  recover  commissions 
as  a  middleman  unless  he  disclosed  to  the 
seller  that  he  expected  a  commi.ssion  from 
the  buyer.  Leatliers  v.  Canfield,  117  Mich. 
277,  75  X.  W.  G12,  45  L.R.A.  33;  Pinch  v. 
Morford,  142  Mich.  63,  105  N.  \V.  22. 

When  a  double  agency  is  shown  the  burdt-n 
of  proving  that  he  acted  as  a  middleman 
merely  is  on  the  broker.  Jensen  v.  Bowen 
(N.  D.)  104  N.  W.  4,  wherein  the  court  said: 
"Unless,  indeed,  he  was  a  mere  middleman, 
each  party  who  employed  him  was  entitled 
to  the  exercise  of  his  discretion,  skill,  and 
judgment,  and  the  mere  fact  that  the  price 
was  fixed  by  on**  would  not  absolve  him  from 
the  use  of  such  skill  and  discretion  in  regard 
to  the  interest  of  the  other.  But  was  he  em- 
ployed to  act  and  to  negotiate,  or  did  he 
negotiate,  for  both  parties?  The  question 
being  one  of  burden  of  proof,  when  the  double 
agency  was  shown,  did  he  overcome  the  pre- 
sumption of  bad  faith  occasioned  thereby  by 
proof  that  he  was  merely  a  middleman,  and 
this  not  merely  at  the  inception,  but  through- 
out the  whole  transaction  ?  We  believe  he  did 
not,  and  we  believe  that  it  was  incumbent 
upon  him  to  do  so." 

Where  an  agent  acts  merely  as  a  middle- 
man he  can  claim  commission  from  both  par- 
ties even  though  he  has  kept  each  party  in 
ignorance  of  his  employment  by  the  other, 
and  the  q\iestion  whether  the  employment 
involves  discretion  or  is  purely  ministerial 
is  one  of  fact.  Siegel  v.  Gould,  7  Lans.  (N. 
Y.)  177:  Knauss  v.  Gottfried  Krueger  Brew- 
ing Co.  142  K.  Y.  70,  3G  N.  E.  867;  Norton 
V.  Genesee  Nat.  Sav.  etc.  Assoc.  57  App.  Div. 
520,  08  N.  Y.  S.  32;  Siegel  v.  Rosenzweig, 
129  App.  Div.  547,  114  N.  Y.  S.  179. 

It  has  been  held  that  where  a  local  custom 
obtains  to  the  effect  that  a  broker  in  bringing 
the  parties  together  for  the  exchange  of  land 


may  recover  a  commission  from  both  parties, 
the  law  will  presume  that  the  parties  are 
aware  of  the  custom  and  will  allow  the  agent 
to  recover  for  the  customary  commission. 
Ramey  v.  Sturgeon,  17  Ga.  App.  292,  88  S.  E. 
660;  Mullen  v.  Keetzleb,  7  Bush  (Ky.)  253; 
Ilaviland  v.  Price,  6  Misc.  372,  26  N.  Y.  S. 
757. 

But  it  has  been  held  that  in  order  for  such 
a  custom  to  have  effect  with  respect  to  the 
matter  of  compensation  it  is  necessary  that 
the  broker  should  act  as  a  middleman  in 
negotiating  the  exchange  in  the  mutual  in- 
terest of  both  parties  and  without  his  being 
the  particular  agent  of  either.  The  principle 
underlying  this  is,  that  a  custom  will  ^ot  be 
allowed  to  subvert  a  rule  of  law.  Inman  v. 
Brown  (Tex.)  147  S.  W.  652. 

Proof  of  a  custom  to  charge  both  parties 
will  not  be  admitted  where  the  broker  acts 
for  both  parties  without  informing  either 
that  he  was  acting  for  the  other.  Farnsworth 
v.  Hemmer,  1  Allen  (Mass.)  404,  79  Am.  Dec. 
750. 

Modification  of  Rule, 

If  it  can  be  shown  that  a  broker  without 
the  knowledge  of  his  principal  was  at  the 
same  time  working  for  the  other  party  in 
an  attempt  to  secure  the  property  for  the 
lowest  possible  price,  he  cannot  recover  com- 
missions from  the  seller  as  a  middleman,  al- 
though the  seller  and  purchaser  finally  agreed 
on  the  price  without  the  assistance  of  the 
broker.  Southack  v.  Lane,  23  Misc.  515,  52 
N.  Y.  S.  687,  reversed  32  Misc.  141,  66  N. 
Y.  S.  629. 

If  a  broker  effects  a  sale  of  property  by 
first  taking  a  contract  to  himself,  refusing 
to  tell  the  principal  who  the  purchaser  is 
until  he  secures  a  written  contract,  he  can- 
not recover  a  commission  from  the  seller 
after  assigning  his  contract  to  the  real  pur- 
chaser from  whom  he  receives  a  commission. 
Having  negotiated  the  trade  himself,  the  bro- 
ker does  not  act  as  a  middleman  merely. 
Horwitz  V.  Pepper,  128  Mich.  688,  87  N.  W. 
1034,  8  Detroit  Leg.  N.  834. 

If  a  broker  exerts  himself  to  the  utmost 
to  bring  about  a  sale,  advising  each  party 
that  the  trade  is  a  desirable  one  to  make,  he 
is  more  than  a  middleman,  since  he  attempts 
to  aid  each  in  effecting  the  exchange  for 
which  he  is  instrumental  in  bringing  them 
together.  No  compensation  can  therefore  be 
had  under  such  circumstances  without  the 
consent  of  both  to  the  dual  agency.  Casady 
V.  Carraher,  119  la.  500,  93  N.  W.  386. 

Where  a  broker  is  employed  to  bring  about 
an  exchange  of  real  property  and  is  to  get 
all  the  property  he  can  for  his  principal  in 
exchange  he  cannot  recover  compensation 
from  either  party  without  the  knowledge  and 
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consent  of  the  other.     Robinson  v.  Clock,  38 

App.  Div.  67,  55  N.  Y.  S.  976.     Under  such 

an  employment  the  employer  has  a  right  to 

assume  that  the  agent  is  acting  solely  in  his 

interest  unless  he  is  apprised  to  the  contrary* 

Hannan  v.  Prentis,  124  Mich.  417,  83  N.  W. 

102. 

Where  the  seller  of  property  placed  it 
with  an  agent  for  sale  or  exchange  for  farm 
property  at  the  broker's  option,  agreeing  to 
render  all  the  assistance  he  could  in  making 
the  sale  or  exchange,  it  was  held  that  the 
contract  conferred  authority  to  negotiate,  and 
did  not  constitute  the  broker  a  mere  middle- 
man to  bring  the  parties  together.  Scribner 
V.  Collar,  40  Mich.  375,  29  Am.  Rep.  541, 
wherein  the  court  said:  "The  writing  placed 
the  property  for  sale  or  exchange  in  plain- 
tiffs' hands  and  then  reserved  an  option  as 
to  whether  the  final  disposition  should  be  a 
sale  or  an  exchange  and  expressly  required 
defendant  to  afford  the  plaintiffs  all  the  as- 
sistance he  could  in  making  such  sale  or 
exchange.  The  contract  had  large  scope  and 
went  much  further  than  to  constitute  the 
plaintiffs  mere  middlemen  to  bring  some  par- 
ticular third  person,  or  even  any  one  in  gen- 
eral, into  a  position  to  ne;{oliate  with  the 
defendant.  It  conferred  authority  to  nego- 
tiate and  reposed  trust  and  confidence  and 
contemplated  that  the  plaintiffs  should  act  in 
defendant's  interest  and  should  exert  their 
judgment  and  their  influence  in  his  behalf." 

Where  a  broker  actually  participates  in  the 
negotiations  leading  up  to  the  transaction  he 
cannot  be  considered  a  middleman  merely, 
although  he  is  employed  by  both  parties. 
Stapp  V.  Godfrey,  158  la,  370l  139  N.  W.  893, 
wherein  the  court  said:  *'No  definite  value 
was  put  on  their  property  by  either  defend- 
ant or  Coombs  in  listing  with  plaintiff,  and 
he  was  not  authorized  by  either  to  negotiate 
the  trade.  But  his  compensation,  as  he 
claims,  was  dependent  on  any  exchange,  and 
he  admits  having  exerted  himself  to  the  ut- 
most to  bring  about  the  deal;  advising  each, 
apart  from  the  other,  that  the  trade  was  a 
desirable  one  to  make.  Under  these  circum- 
stances, he  was  more  than  a  middleman,  for 
he  attepipted  to  aid  each  in  effecting  the 
exchange  for  which  he  was  instrumental  in 
bringing  them  together.  Loyalty  to  either 
principal  required  him  to  disclose  his  rela- 
tions to  the  other.  The  agent  cannot  serve 
two  principals  without  the  intelligent  consent 
of  both,  and,  if  he  undertakes  to  do  so,  com- 
pensation cannot  be  recovered  for  services 
rendered." 
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Alabama  Supreme  Court — ^May  20,  1915. 


193  Ala.  leo;  09  So.  54d, 


Public  Officers  »  Liability  »  Tax  Sale 
iiader  Void  Statute. 

An  officer,  who  sells  property  for  taxes  act- 
ing under  a  void  statute,  is  not  liable  to  the 
purchaser  of  such  property  at  the  tax  sale, 
since  the  rule  of  caveat  emptor  applies. 

[See  note  at  end  of  this  case.] 

Appeal  from  Birmingham  City  Court: 
PuoH,  Judge. 

Action  by  A.  E.  Fields,  plaintiff,  against  J. 
W.  Altman  et  al.,  defendants.  Judgment  for 
defendants.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Har8h  d  Fitts  for  appellant. 

Stallings,  Nesmith  d  Judge  for  appellees. 


[160]  MAYFIBI.D,  J. — ^The  question  in  this 
ease,  upon  which  all  others  depend,  is  this: 
Is  an  officer  who  sells  property  for  taxen, 
acting  under  a  yoid  statute,  liable  to  a  pur- 
chaser of  the  property  sold  at  the  tax  sale? 
We  are  of  the  opinion  that  this  question 
should  be  answered  in  the  negative.  The  trial 
court  so  answered  it,  to  which  ruling  we 
agree. 

There  are  several*  valid  reasons  why  the 
purchaser  cannot  recover  in  such  case.  One 
is  that  the  rule  of  caveat  emptor  applies  with 
all  its  vigor  in  such  cases.  Where  two  per- 
sons are  equally  at  fault,  the  law  will  leave 
them  as  it  finds  them.  The  officer  did  not 
sell  the  property  as  his  own,  or  by  virtue  of 
individual  right  or  will.  He  sold  it,  as  he 
and  the  purchaser  thought,  [161]  by  virtue 
of  law  and  for  a  public  purpose,  but  by  a  mis- 
take of  law  only  he  had  no  right  or  authority 
to  sell,  and  by  virtue  of  the  same  mistake 
the  plaintiff  purchased.  The  latter  could  not 
take  his  chances-  of  getting  a  title  to  the 
property  purchased,  and,  if  he  failed  in  that, 
recover  back  his  money  paid  from  the  ofiicer 
making  the  sale.  Ignorance  or  mistake  of  the 
law  will  not  excuse  a  man,  nor  relieve  from 
the  consequences  of  crime,  or  from  liability 
for  torts  or  on  contracts,  much  less  confer  a 
right  of  action  upon  him  which  he  would 
not  have  had  but  for  the  ignorance  or  mis- 
take. There  are  exceptions  to,  limitations 
upon,  and  qualifications  of,  the  above  rule; 
but  this  case  does  not  fall  within  any  of 
the  exceptions,  limitations,  or  qualifications. 
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What  was  said  in  the  case  of  Southern  R.  Co. 
V.  Florence,  141  Ala.  495,  37  So.  844,  3  Ann. 
Cas.  106,  is  applicable  here,  and  that  decision 
supports  the  ruling  of  the  lower  court  in 
this  case.  It  is  there  said:  ''This  action  was 
brought  to  recover  back  money  paid  by  plain- 
tiff to  defendant  for  a  license  to  operate  a 
toll  bridge  as  required  by  an  ordinance,  be- 
cause >Ilegally  collected.  Plaintiff  bases  its 
right  of  recovery  upon  the  proposition  that 
the  ordinance  under  which  the  exaction  was 
made  and  the  money  paid  was  and  is  void, 
and  upon  the  further  proposition  that,  be- 
cause only  a  portion  of  the  bridge  opera'ted 
by  it  was  within  the  city  limits,  therefore  the 
action  was  illegal.  It  is  clear  from  this 
statement  that  plaintiff  predicates  his  right 
of  recovery  upon  a  mistake  of  law.  It  is  not 
insisted  that  there  was  any  fraud  or  imposi- 
tion, or  that  plaintiff  did  not  have  full  knowl- 
edge of  all  the  facts." 

It  is  needless  to  say  that  this  action  is  not 
brought  under  any  of  our  statutes  providing 
that  a  taxpayer  may  [162]  recover  back 
money  which  he  paid  under  void  statutes, 
void  assessments,  etc.  No  such  contention 
is  made  by  appellant,  who  is  not  a  taxpayer, 
but  a  purchaser  at  tax  sale.  Careful  research 
by  us  fails  to  disclose  a  single  case  in  which 
a  purchaser  at  a  tax  sale  was  allowed  to  re- 
cover back  his  money,  the  purchase  price, 
because  either  the  statute  or  the  sale  was 
void — not  even  to  the  extent  of  the  taxes 
legally  due,  unless  such  action  was  expressly 
provided  for  by  the  statute.  There  are  in 
some  of  the  other  states  statutes  which  au- 
thorize a  recovery  by  the  purchaser  to  the 
extent  of  the  taxes  due,  but  we  have  no  such 
statute  in*  Alabama. 

There  is  a  radical  difference  between  the 
right  of  a  person  to  recover  back  money 
which  he  was  required  to  pay  by  the  taxing 
power  under  a  void  law  or  assessment  and  the 
claim  of  one  who  purchase  property  at  a  tax 
sale  which  is  void.  The  latter  is  a  mere 
volunteer  in  making  the  payment;  he  has 
the  same  means  of  knowing  whether  or  not 
the  sale  is  authorized,  valid,  or  void,  that 
the  officer  making  the  sale  has.  He  buys  a 
title  without  warranty.  His  speculation  may 
prove  profitable  or  unprofitable;  and  no  one 
has,  in  either  case,  taken  his  monev  without 
his  consent,  or  with  any  contract,  express  or 
implied,  to  reimburse  him  if  his  bargain 
proves  a  bad  one  f o '  him.  Lynde  v.  Melrose, 
10  Allen  (Mass.)  49.  Tlie  above  has  been 
well  stated  by  the  Texas  court  as  follows: 
"In  McCormick  v.  Edwards,  69  Tex.  108,  6 
S.  W.  33,  it  was  said:  'After  a  careful  re- 
search we  have  found  no  case  in  which  a 
purchaser  at  a  void  tax  sale  has,  without  the 
aid  of  a  statute,  been  permitted  to  recover 
even  the  taxes  lawfully  assessed  upon  the 
land  and  paid  by  his  purchase.     It  would 


seem  equitable  that  he  should  at  least  recover 
the  taxes  which  the  landowner  ought  to  have 
paid,  and  which  he  failed  [163]  to  pay. 
Many  states  have,  accordingly,  passed  stat- 
utes in  regulation  of  this  subject,  and  giving 
the  relief  indicated;  and,  so  far  as  we  have 
been  able  to  discover,  whenever  this  relief  has 
been  given  or  sanctioned  by  a  court  of  last 
resort,  it  has  been  by  virtue  of  statutory 
law.' " 

In  the  case  of  Lisso  ▼.  Police  Jury,  127 
La.  283,  63  So.  666,  31  L.R.A.(N.S.)  1141,  and 
notes  thereto,  the  authorities  are  all  reviewed, 
and  the  law  seems  to  be  as  we  have  decided 
it  above. 

The  purchaser  at  a  tax  sale  is  provided  for 
in  certain  cases  mentioned  in  section  2304  et 
seq.  of  the  Code,  but  no  claim  is  made  that 
this  case  is  brought  within  these  statutes. 
In  no  event,  and  under  no  phase  of  the  plead- 
ings or  the  evidence,  waa  the  plaintiff  en- 
titled to  recover  in  this  action.  No  possible 
injury  could  or  did  result  by  any  adverse 
ruling  complained  of. 

Affirmed.  * 

Anderson,  C.  J.,  and  Somerville  and  Thom- 
as, JJ.,  concur. 

Rehearing  denied  June  30,  1916. 

NOTE. 

Perso&al  Idability  of  OIHcer  for  Sale 
of  Property  for  Tasea  aader  Void 
Statute. 

There  appear  to  be  no  decisions  other  than 
the  reported  case  dealing  with  the  personal 
liability  of  an  officer  for  the  sale  of  property 
for  taxes  under  a  void  statute;  and  it  would 
seem  from  the  authorities  cited  in  the  notes 
to  Foster  v.  Malberg,  Ann.  Cas.  1914A  1116, 
and  Pennock  v.  Douglas  County,  42  Am.  St. 
Rep.  579,  which  treat  of  analogous  proposi- 
tions, that  there  is  a  general  acquiescence  in 
the  rule  laid  down  in  the  reported  case,  that 
an  officer  who  sells  property  for  taxes  under 
a  void  statute  is  not  personally  liable  to  a 
purchaser  of  the  property.  The  basis  of  the 
rule  is  that  the  purchaser  has  the  same 
means  of  knowing  whether  the  sale  is  au- 
thorized, valid  or  void,  that  the  officer  making 
the  sale  has,  and  that  the  purchaser  at  a  tax 
sale  comes  strictly  and  rigidly  within  the  rule 
of  caveat  emptor.  Thus  it  is  said  in  Desty 
on  Taxation  p.  850  that  "except  as  limited 
and  qualified  by  express  statutory  provi- 
sions, the  rule  (caveat  emptor)  applies  to  all 
purchasers  at  tax  sales;  and,  if  the  public  has 
nothing  to  sell,  the  purchaser  gets  nothing.'' 
So  in  the  case  of  Hamilton  v.  Valiant,  30  Md. 
139,  wherein  the  purchaser  at  a  tax  sale 
which  was  invalid  for  want  of  proper  notice 
brought  an  action  for  damages  against  the 
officer  whose   omission  invalidated  the  sale, 


STATE  V. 
tee  Mo 

it  was  held  that  no  liability  existed.  The 
court  said:  'The  purchaser's  title  mainly  de- 
pends upon  the  regularity  of  the  proceed- 
ings of  the  officer  who  makes  the  sale,  he  is 
however  bound  to  inquire  whether  he  has  act- 
ed in  conformity  with  the  law  from  which  his 
power  is  derived;  and  if  he  acted  without 
proper  inquiry  and  care,  it  was  his  own  fault, 
and  buying  upon  the  faith  of  his  own  judg- 
ment he  must  abide  the  consequences." 


STATE  EX  REL.  GA88 

V. 

OOBDOH. 

Missouri  Supreme  Court — December  22,  1915. 
960  Mo.  394;  181  S.  W.  lOie. 


"Heremue'*  —  Meaning  of  Term. 

In  view  of  Const,  art.  11,  §§  6,  7,  providing 
that  the  school  fund  shall  consist  of  certain 
funds  together  with  so  much  of  the  ordinary 
revenue  of  the  state  as  may  be  by  law  set 
apart  for  that  purpose,  and  .that,  in  case  the 
public  school  fund  shall  be  insufficient  to 
sustain  a  free  school  four  months  in  each 
year,  the  general  assembly  may  provide  for 
such  deficiency,  but  in  no  case  shall  there  be 
set  apart  less  than  twenty-five  per  cent  of  the 
state  revenue,  the  word  "revenue"  used  in 
Laws  1915,  p.  89,  §  1,  appropriating  one-third 
of  the  ordinary  revenue  paid  into  the  state 
treasury  for  school  purposes,  means  the  an- 
nual and  current  income  of  the  state,  however 
derived,  which  is  subject  to  appropriation  for 
general  public  uses  in  contradistinction  to 
sums  which  are  required  to  be  paid  into  the 
state  fund;  the  word  "revenue"  in  its  ordi- 
nary sense  meaning  the  annual  yield  of  taxes, 
etc.,  collected  by  the  state. 

[See  note  at  end  of  this  case.] 


In  such  case,  the  word  "ordinary"  is  to  be 
given  its  usual  meaning  as  "according  to  set- 
tled order,"  and  the  school  fund  is  entitled 
to  one-third  of  the  regular  and  usual  annual 
income  of  the  state  subject  to  appropriation 
for  public  uses. 

[See  note  at  end  of  this  case.] 

Statutes  —  ConstmotloA  —  Effeotnatlng 
LegiislatiTe  Intent. 

Statutes  should  be  construed  so  as  to  give 
effect  to  legislative  intent  and  avoid  meaning- 
less and  absurd  results. 

Werds  OiTen  Ordinary  Meaning. 

In  construing  a  statute,  words  should  be 
given  their  ordinary  meaning. 

Practioal  Constmotion. 

The  construction  of  executive  officers  in- 
trusted with  the  duty  of  carrying  out  stat- 
utes is  entitled  to  great  weight. 
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**ReTenue"  ^  Meaning  of  Term  ^  Par- 
tionlar  Items  Included. 

Under  Laws  1915,  p.  89,  §  1,  appropriating 
for  schools  one- third  of  the  ordinary  revenue 
of  the  state,  gross  earnings  of  and  fees  col- 
lected by  various  state  departments  are  reve- 
nue only  when  paid  directly  into  the  state 
treasury  without  deduction  for  the  expenses 
of  the  departments  and  salaries  of  the  officers 
thereof,  but  when  such  deduction  is  made 
only  the  surplus  is  revenue. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  as  Laws  1913,  p.  367,  pro- 
Tiding  for  inspections  of  hay  and  grain  by 
warehouse  commissioners,  provides,  in  section 
41,  that  fees  shall  be  regulated  so  as  to  pro- 
duce only  sufficient  funds  to  defray  the  ex- 
penses of  the  department,  and  Rev.  St.  1909, 
§  10955,  provides  for  payments  to  local  com- 
missioners out  of  the  textbook  filing  fund, 
only  the  surplus  remaining  after  payment  of 
such  charges  is  revenue. 

[See  note  at  end  of  this  case.] 

Same. 

Interest  on  ordinary  state  deposits,  other 
than  special  funds,  governed  by  Laws  1911, 
p.  114,  §  10,  requiring  expenditure  of  the 
interest  for  the  purpose  of  the  fund,  is  "ordi- 
nary revenue"  within  Laws  1915,  p.  89,  §  1, 
appropriating  one-third  thereof  for  schools. 

[See  note  at  end  of  this  case.] 


Fines  assessed  against  lumber  companies 
are  not  "ordinary  revenue,"  within  Laws 
1915,  p.  89,  §  1,  appropriating  one-third  of 
annual  revenue  for  schools,  as  such  fines  are 
wholly  adventitious  and  are  in  no  way  annual. 

[See  note  at  end  of  this  case.] 


Moneys  intermittently  transferred  from  the 
insurance  department  fund  to  the  general 
revenue  fund  are  not  ordinary  annual  revenue 
within  Laws  1915,  p.  89,  §  1,  appropriating 
one-third  thereof  for  schools,  particularly  as 
Rev.  St.  1909,  §  6884,  requires  payment  into 
the  special  fund,  and  as  transfers  are  not 
binding  on  the  legislature  and  are  made  bien- 
nially. 

[See  note  at  end  of  this  case.] 


Under  Laws  1915,  p.  89,  §  1,  appropriating 
one-third  of  annual  ordinary  revenue  for 
schools,  neither  the  gross  nor  net  income  from 
the  factory  inspection  fund  is  ordinary  reve- 
nue, for  such  income  goes  into  a  special  fund 
for  expenses  of  inspection  which  cannot  be 
made  up  from  the  general  revenue,  and  the 
transfer  to  the  general  revenue  fund  is  made 
biennially  by  Rev.  St.  1909,  §  7826. 

[See  note  at  end  of  this  case.] 

Same. 

Only  the  net  earnings  of  examiners  ap- 
pointed by  the  state  auditor  is  "ordinary 
revenue'*  within  Laws  1915,  p.  89,  §  1,  appro- 
priating one-third  for  schools,  for  Laws  1913, 
p.  767,  §  5,  provides  for  payment  of  salaries 
of  examiners  out  of  the  per  diem  received 
from  counties  and  payment  of  surplus  into 
the  treasury. 

[See  note  at  end  of  this  case.] 
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Original  application  for  mandamus.  How- 
ard A.  Gass,  relator,  and  John  P.  Qordon, 
respondent.  The  facts  are  stated  in  the 
opinion.     Writ  issued. 

A,  T.  Dtimm  for  relator. 

Robert  Burkha^n  for  Board  of  Education  of 
City  of  St.  Louis. 

Qage,  Ladd  d  SmM  for  School  District  of 
Kansas  City. 

H.  K,  White  for  School  District  of  St 
Joseph. 

Ed.  D.  Merritt  for  School  District  of 
Springfield. 

KeUey  d  Cameron  for  School  District  of 
Joplin. 

Mohan f  Smith  d  Mohan  for  School  District 
of  Hannibal. 

Charles  E,  Yeates  for  School  District  of 
Sedalia. 

A.  Q,  Young  for  School  District  of  Webb 
City. 

Arthur  B.  Chamier  for  School  District  of 
Chamier. 

[399]  Fabis,  J.-^This  is  an  original  pro- 
ceeding by  mandamus,  brought  by  relator  as 
State  Superintendent  of  Public  Schools,  to 
compel  respondent,  as  State  Auditor,  to  set 
apart  and  certify  for  payment  to  the  relator 
for  the  use  of  the  public  schools  of  the  State, 
the  sum  of  $496,587.34,  under  the  Act  of 
February  12,  1915  (Laws  1915,  p.  89),  which 
required  the  State  Auditor  to  ascertain  and 
set  apart  one-third  of  the  ordinary  revenue 
for  the  support  of  the  public  schools. 

The  case  is  here  upon  the  pleadings  and 
an  agreed  statement  of  facts.  The  pleadings 
are  conventional,  and  since  no  point  is  made 
touching  them,  we  need  not  cumber  the  books 
with  them.  The  agreed  statement  of  facts, 
which  we  apprehend  will  be  found  sufficient 
to  convey  an  understanding  of  the  conditions 
and  issues,  runs  thus: 

''It  is  agreed  that  during  the  fiscal  year 
ending  June  30,  1915,  there  were  paid  into 
the  State  Treasury  to  the  credit  of  the  Gen- 
eral Revenue  Fund,  the  following  sums  from 
the  different  sources  mentioned: 

1.  From  county  collectors  (tax  on  real 

and   personal  property )    $3,861,174  61 

2.  County   foreign   insurance  tax   ....     366,449  17 

5.  Private  car  tax   9,870  90 

4.  Express  companies'  tax   44,787  68 

6.  Notaries'    commissions 12,886  00 

6.  Land   Department  fees   666  28 

7.  Fees  earned  in  office  of  State  Au- 

ditor            8.880  88 

8.  Fees  earned  by  office  of  Secretary 

of    SUte    9,719  80 

[400]  9.  Incorporation  tax  (fees  paid 
by  corporations  upon  tbeir  in- 
corporation and  upon  their  in- 
crease of  capital  stock)   87,017  60 


10.  Fees,  from  Excise  Commissioner  of 

city  of  St  Louis  42.462  00 

11.  Proceeds  of  sale  of  beer  stamps  ..     460,858  27 

12.  Interest    received    from    State    de- 

poslUries    147.223  85 

18.  Sale  of  oil  stamps  (being  fees  from 

oil  inspections)    150,466  80 

14.  Interest  on  deposit  of  fees  by  St. 

Louis  Excise  Commissioner  47  17 

16.  Interest  on   deposit  of   Fish  Com- 
mission       18  74 

16.  Excess  fees  from  clerk  of  Supreme 

Court,  clerk  of  St.  Louis  Court 
of  Appeals,  clerk  of  Springfield 
Court  of  Appeals,  clerk  of  Kan- 
sas City  Court  of  Appeals  3,573  62 

17.  Fees  collected   by    Excise   Commis- 

sioners of  St.  Louis  county  3,713  02 

18.  Receipts  from  sale  of  laws  2,018  30 

19.  Receipts  from  old  bond  and  coupon 

account 15.270  43 

20.  Receipts  from  amounts  refunded  . .       36.032  06 

21.  Receipts      from      fines      assessed 

against  lumber  companies  for  vio- 
lation of  Anti-Trust  Act  262,728  65 

22.  Receipts  from  fees  of  Poultry  Ex- 

periment Station   5,280  96 

23.  Receipts   from   fees   of   Warehouse 

and   Grain   I>epartment   127,123  37 

24.  Moneys  earned  by  State  Auditors' 

Examiners    6,702  08 

26.  Receipts  from  Insurance  on  Federal 

Soldiers*   Home   2,308  92 

26.  Receipts  from  sale  of  old  furniture  165  00 

27.  Receipts     for     Itinerant     Vendors 

Licenses    25  OO 

28.  Receipts   from   fees   of   Bureau   of 

Labor    2  07 

29.  Receipts    from    fees    of    Board    of 

Agriculture    ; 25  00 

80.  Receipts    from    fees    of   Fruit   Ex- 
periment Station  299  72 

31.  Receipts    from    Fish    Commission- 
er's  refund   301  06 

32L  Transferred    from     Insurance    De- 
partment Fund  125,000  00 

33.  Transferred   from   Factory    Inspec- 

tion Fund   6,271  93 

34.  Transferred  from  Text-Book  Fund  990  00 

35.  Receipts  from  fees  of  Public  Serv- 

ice  Commission    36.946  87 

''The  aggregate  of  the  items  enumerated 
above,  numbered  1,  2,  3  and  4,  is  $4,271,232.36. 
The  respondent,  State  Auditor,  did  on  July 
3,  1915,  set  apart  and  certify  to  the  relator 
one-third  of  said  sums,  that  is  to  say,  $1,423,- 
744.12,  as  the  total  amount  to  be  apportioned 
[401]  by  relator  for  the  benefit  of  the  public 
schools  of  the  State. 

"The  respondent,  as  State  Auditor,  and  his 
predecessors  in  said  office,  have  continuously 
annually  for  many  years  prior  to  the  present 
year,  set  apart  and  certified  to  the  relator  and 
the  predecessors  of  the  relator  in  the  office 
of  State  Superintendent  of  Public  Schools,  in 
addition  to  one-third  of  the  moneys  derived 
from  our  first  four  sources  above  mentioned, 
one-third  also  of  the  moneys  derived  from  the 
following  sources,  to  wit: 
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5.  Notaries  commissions. 
S.  Land  Department  fees. 

7.  Fees  earned  In  office  of  State  Auditor. 

8.  Fees  earned  by  office  of  Secretary  of  State. 

9.  Incorporation  tax. 
IC.  Fees  from  Excise  Commissioner  of  city  of  St. 

Louis. 
11.  Proceeds  of  sale  of  beer  stamps. 
11  Interest  recelTed  from  State  depositaries. 

13.  Sale  of  oil  stamps. 

14.  Interest  on  deposit  of  fees  by  St.  Louis  Ex' 

dse  Commissioner. 

15.  Interest  on  deposit  of  Fish  Commission. 

16.  Excess   fees    from   clerk    of    Supreme    Court, 

cleric  of  St.  Louis  Court  of  Appeals,  clerk 
of  Springfield  Court  of  Appeals,  clerk  of 
Kansas  City  Court  of  Appeals. 

17.  FMs  collected  by  Excise  Commissioners  of  St. 

Louis  county. 

"That  the  moneys  derived  from  said  sources, 
Dvmbered  5  to  17,  both  inclusive,  and  paid 
int<^  the  State  Treasury  to  the  credit  of  the 
General  Revenue  Fund  during  the  year  end- 
ing June  30,  1915,  amounted  in  the  aggre- 
gate to  $926,372.87,  no  portion  of  which  has 
been  set  apart  and  cert i tied  by  respondent 
as  State  Auditor  to  the  relator,  for  the  year 
ending  June  30,  1915. 

**Neither  the  respondent,  as  State  Auditor, 
nor  any  of  his  predecessors  in  said  office,  have 
heretofore  set  apart  or  certified  to  the  rela- 
tor or  his  predecessors  in  the  office  of  Super- 
intendent of  Public  Schools,  any  portion  of 
the  moneys  derived  and  paid  into  the  State 
Treasury  to  the  credit  of  the  General  Revenue 
Fund  from  the  following  sources: 

[402]  1&  Receipts  from  sale  of  laws. 

19.  Receipts  from  old  bond  and  coupon  account. 

20.  Receipts  from  amounts  refunded. 
2L  Receipts  from   fines  assessed  against  lumber 

companies  for  violations  of  Anti-Trust  Act. 

22.  Receipts    from    fees    of    Poultry    Experiment 

Station. 

23.  Receipts  from  fees  of  Warehouse  and  Grain 

Department. 

24.  Moneys  earned  by  State  Auditors*  Examiners. 

25.  Receipts  from  insurance  on  Federal  Soldiers' 

Home. 
26l  Receipts  from  sale  of  old  furniture. 
27.  Receipts  from  Itinerant  Vendors*  Licenses. 
2&  Receipts  from  fees  of  Burcou  of  Labor. 

29.  Receipts  from  fees  of  Bonrd  of  Agriculture. 

30.  Receipts  from  fees  of  Fruit  Experiment  Sta« 

tlon. 

31.  Receipts  from  Fish  Gommi8Sioner*s  refund. 

32.  Transferred  from  Insurance  Dopartmont  Fund. 

33.  Transferred  from  Factory  Inspection  Fund. 

34.  Transferred  from  Text-Book   I<^ind. 

35.  Receipts  from  fees  of  Public  Service  Commis- 

sion. 

"Some  of  the  laws  from  which  these  moneys 
were  derived  and  paid  into  the  State  Treasury 
are  of  comparatively  recent  enactment,  as  will 
be  pointed  out  in  the  briefs  to  be  filed. 

"The  relator  here  expressly  waives  and 
abandon  any  claim  to  a  setting  apart  or  a 
certificate  to  him  by  respondent  of  any  part 
Ann.  Cas.  191SB. — 13. 
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of  the  moneys  derived  from  the  sources  now 
to  be  mentioned  and  already  referred  to  in 
this  statement  by  number 8>  as  follows: 


19.  Receipts 

20.  Receipts 

26.  Receipts 

Home. 
2S.  Receipts 

27.  Receipts 
31.  Receipts 


from  old  bond  and  coupon  account. 

from  amounts  i-efunded. 

from  Insurance  on  Federal  Soldiers* 

from  sale  of  old  furniture, 
from  Itinerant  Vendors*  Licenses, 
from  Fish  Commissioner's  refund. 


And  it  is  agreed  that  the  relator's  petition 
be  taken  and  regarded  as  amended  by  striking 
out  any  claim  to  a  setting  apart  of  moneys 
derived  from  any  of  the  sources  last  men- 
tioned. 

"After  excluding  from  consideration  the 
moneys  derived  from  the  six  sources  last 
mentioned  (claim  to  which  is  now  aban- 
doned), the  moneys  derived  from  the  other 
sources  mentioned  (no  part  of  which  has  ever 
[403]  been  set  apart  and  certified  by  State 
Auditors  for  the  benefit  of  the  public  schools), 
and  paid  into  the  State  Treasury  to  the  credit 
of  the  General  Revenue  Fund,  amount  to  the 
sum  of  $563,389.15. 

"The  moneys  paid  out  for  salaries  and  ex- 
penses of  the  Warehouse  and  Grain  Depart- 
ment during  the  period  mentioned,  were 
$96,491.42.  The  receipts  of  said  department 
were  $127,123.37. 

"The  sum  paid  out  of  the  State  Treasury 
for  the  support  (salaries  and  expenses)  of  the 
Public  Service  Commission  during  the  year 
mentioned  were  largely  in  excess  ot  the  fees- 
paid  into  the  State  Treasury  and  earned  by 
said  commission. 

'*The  same  is  true  as  to  the  proceeds  of 
the  sale  of  laws;  the  expense  of  publishing 
the  laws  being  greater  than  the  amount  re* 
ceived  from  the  sale. 

"The  expense  of  maintaining  the  Poultry 
Experiment  Station,  which  is  paid  out  of  the 
State  Treasury,  is  largely  in  excess  of  the 
fees  received  on  that  account. 

"The  same  is  true  of  salaries  and  expense* 
connected  with  the  Department  of  Labor ;  the 
Board  of  Agriculture  and  the  Fruit  Experi- 
ment Station;  in  each  case  the  expense  of 
maintaining  each  one  of  these  departments, 
which  is  paid  out  of  the  State  Treasury,  is  in 
excess  of  the  fees  received  from  them  re- 
spectively. 

"The  amount  of  the  salaries,  wages  and  ex- 
penses of  the  State  Auditors'  Examiners, 
which  were  paid  by  the  State,  was  substan- 
tially the  same  as  the  moneys  paid  into  the 
State  Treasury  on  account  of  the  services  of 
said  examiners. 

"The  one  hundred  and  twenty-five  thousand 
dollar  ($125,000)  item,  numbered  32  in  this 
statement,  'Transferred  from  Insurance  De- 
partment Fund,*  was  so  transferred  by  virtue 
of    section    55a,    an    act   with    the    heading: 


194 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


'Appropriations;  contingent  and  incidental 
[404]  expenses  for  the  years  1915  and  1916/ 
approved  April  2,  1915,  Laws  1915,  p.  20. 

"Tlie  Attorney-General  wrote  to  the  re- 
spondent, the  State  Auditor,  the  opinions  set 
out  in  the  return  of  the  respondent. 

"It  is  agreed  that,  prior  to  the  tiling  of  the 
petition  for  an  alternative  writ  of  mandamus, 
demand  was  made  by  relator  upon  respondent 
for  the  relief  herein  sought,  and  the  same  was 
refused;  and  that  the  petition  shall  be  con- 
sidered and  taken  as  amended  so  as  to  show 
such  demand  and  refusal. 

"In  the  cases  in  which  the  figures  shown 
in  the  petition  as  to  the  amount  of  moneys 
received  from  any  source  do  not  correspond 
with  the  figures  contained  in  this  agreed 
statement  of  facts,  the  petition  is  to  be 
considered  as  amended  to  correspond  to  the 
agreed  statement  of  facts. 

"If  the  court  shall  be  of  the  opinion  that 
as  to  moneys  derived  from  some  of  the 
sources  mentioned  in  the  relator's  petition 
and  claimed  by  him  therein  (and  not  herein 
waived  and  abandoned  by  him),  the  relator's 
claim  as  made  in  his  petition  to  a  setting 
apart  and  certification  to  him  of  a  part  there- 
of cannot  be  maintained,  and  shall  be  of  the 
opinion  that  as  to  some  of  said  moneys  no 
part  thereof  should  be  set  apart  or  certified 
by  respondent  to  relator,  it  is  agreed  that  as 
to  such  moneys  and  the  claim  thereof  the 
petition  of  the  relator  shall  be  taken  and 
considered  as  amended  by  striking  out  all 
claim  on  account  of  any  said  moneys,  and  the 
relator  hereby  asks  that  his  petition  be  con- 
sidered and  regarded  as  amended  in  that  re- 
spect; BO  that  if  the  court  shall  be  of  the 
opinion  that  the  relator  is  entitled  to  any 
part  of  the  relief  which  he  asks,  he  shall 
not  be  denied  all  relief  for  the  reason  that 
he  has  asked  for  more  than  he  is  entitled  to." 

[405]  Opinion. 

I.  While  we  have  not  had  the  bene- 
fit of  respondent's  views,  since  regrettably 
and  to  the  great  increase  of  our  labors,  he 
has  not  seen  fit  to  furnish  us  with  a  brief 
it  is  apodeictic  that  the  controversy  turns 
upon  the  construction  to  be  placed  upon  sec- 
tion 1  of  the  Act  of  February  12,  1915,  ap- 
propriating money  out  of  the  State  Revenue 
Fund  for  the  support  of  the  public  schools. 
[Laws  1916,  sec.  1,  p.  89.]  This  section  reads 
thus: 

**There  is  hereby  appropriated  out  of  the 
State  Revenue  Fund,  to  be  applied  to  the 
support  of  the  public  schools  of  the  State, 
one-third  of  the  ordinary  revenue  paid  into 
the  State  Treasury  for  the  fiscal  years  from 
July  1,  1914,  to  June  30,  1916,  which  amount 
of  said  fiscal  year  apportionment  shall  be 
ascertained  and  set  apart  to  said  school  mon- 


eys by  the  State  Auditor,  as  is  or  may  here- 
after be  provided  by  law." 

It  is  likewise  apparent  that  the  contro- 
versy in  its  last  analysis  resolves  itself  into 
the  single  question:  What  is  the  meaning  of 
the  two  words  "ordinary  revenue,*'  as  these 
words  are  used  in  the  Legislative  act,  supra? 
It  is  fairly  dear,  we  think,  that  the  word 
"revenue"  is  modified  or  limited  by  the  use 
of  the  word  "ordinary."  The  effect  of  this 
limitation  we  will  discuss  hereafter.  Turning 
to  the  lexicons  of  the  language  we  find  that 
the  word  "revenue"  means:  "The  annual 
yield  of  taxes,  excise,  customs,  duties,  rents, 
etc.,  which  a  Nation,  State,  or  municipality 
collects  and  receives  into  the  treasury  for 
public  use."  [Webster's  Int.  Diet.]  "The 
total  current  income  of  a  government,  how- 
ever derivedf  subject  to  appropriation  for 
public  uses."  [Stendard  Diet.]  "The  an- 
nual income  of  a  State  derived  from  the  taxa^ 
tion,  customs,  excise,  or  other  sources  and 
appropriated  to  the  payment  of  the  national 
expenses"  [Century  Diet.] 

[406]  These  definitions  have  met  the  ap- 
proval of  the  courts,  as  will  be  noted  by  an 
examination  of  the  below  cases:  Fletcher  v. 
Oliver,  25  Ark.  289;  Bates  v.  Porter,  74  CaL 
224,  15  Pac  732;  U.  S.  v.  Norton,  91  U.  S. 
566,  23  U.  S.  (L.  ed.)  454;  State  v.  School 
Fund  Com'rs,  4  Kan.  261;  Vansant  v.  Har- 
lem Stage  Co.  59  Md.  330;  State  v.  Ewing, 
22  Kan.  708;  U.  S.  v.  Bromley,  12  How.  88, 
13  U.  S.  (L.  ed.)  905;  People's  U.  S.  Bank 
V.  Goodwin,  162  Fed.  937;  In  re  Magnes,  32 
Colo  527,  77  Pac.  853. 

In  the  case  of  State  v.  Ewing,  supra,  at 
page  712,  the  Supreme  Court  of  Kansas,  in  an 
opinion  by  Judge  Brewer,  sometime  judge  of 
the  Supreme  Court  of  the  United  States, 
said: 

**The  Act  of  1879  is  entitled,  *An  act  to 
provide  revenue,'  etc.    Now  how  broad  is  the 
term  'revenue,'  and  what  may  be  included  in 
such   a  title?     Does   it   mean   simply   funds 
raised   by   taxation,   and    is   the   levying   of 
taxes  all  that  may  be  included?    Such  would 
seem  to  be  the  views  of  the  counsel  for  the 
State,  but  we  cannot  think  them  correct.    One 
of  the  definitions  given  by   Webster  of  the 
term  is,  'the  annual  produce  of  taxes,  excise, 
customs,  duties,  rents,  etc.,  which'  a  Nation 
or  State  collects  and  receives  into  the  treasury 
for  public  use.'    The  word  is  broad  and  gen- 
eral, and  includes  all  public  moneys  which 
the  State  collects  and  receives,  from  whatever 
source  and  in  whatever  manner.    The  general 
funds  in  this  State  are  collected  from  taxes, 
but  the  Legislature  might,  in  an  act  with 
such  a  title — at  least,  so  far  as  any  question 
of  the  form  of  the  legislation  is  oonoerned^- 
enact  that  they  be  collected  from  licenses,  or 
from  the  sale  of  lottery  tickets,  or  it  might 
unite  and  enact  that  part  might  be  collected 
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from  one  source  and  in  one  manner,  and  the 

re.st  from  another  source  and  in  a  different 

manner." 

In  the  case  of  U.  S.  v.  Bromley,  supra,  at 
page  96,  the  Supreme  Court  of  the  United 
States  said: 

[407]  "That  the  act  which  prescribes  the 
offense  charged  is  a  revenue  law,  there  would 
seem  to  be  no  doj^bt.  In  its  title,  it  is  de- 
clared to  be  an  act  to  reduce  the  rates  of 
postage,  and  for  the  'prevention  of  frauds  on 
the  revenue  of  the  Post-Office  Department/ 
In  its  character  and  object  it  is  a  revenue 
law,  as  it  acts  upon  the  rates  of  postage  and 
increases  the  revenue  by  prohibiting  and  pun- 
ishing fraudulent  acts  which  lessen  it.  Under 
the  Act  of  1838,  the  revenue  of  the  Post- 
Office  Department  is  paid  into  the  Treasury. 
Revenue  is  the  income  of  a  State,  and  the 
revenue  of  the  Post-Office  Department,  being 
raised  by  a  tax  on  mailable  matter  conveyed 
in  the  mail,  and  which  is  disbursed  in  the 
public  service,  is  as  much  a  part  of  the  in- 
come of  the  government  as  moneys  collected 
for  duties  on  imports." 

The  various  definitions  of  this  word  as 
collated  and  summarized  by  Cyc.  are  as 
follows: 

''The  annual  product  of  taxes,  excise  cus- 
toms, duties,  rents,  etc.,  wjiich  a  Nation  or 
State  collects  and  receives  into  the  Treasury 
for  public  use ;  the  yearly  income  of  a  govern- 
ment or  a  person  natural  or  artificial,  from 
the  property  belonging  to  such  government 
or  person;  the  income  of  the  State;  the  in- 
come which  a  St^ate  collects  and  receives  into 
its  Treasury  and  has  appropriated  for  the 
payment  of  its  expenses;  the  product  or  fruit 
of  taxation;  the  income  of  the  government 
arising  from  taxation,  duties  and  the  like; 
the  annual  profits  of  taxes,  excise,  customs, 
duties,  rents,  etc.,  which  a  Nation  or  State 
collects  and  receives  into  the  Treasury  for 
public  use;  the  income  of  the  State  or  Na- 
tion derived  from  the  duties  and  taxes  and 
other  sources  for  the  payment  of  the  national 
expenses."     [34  Cyc.  1691.] 

Clearly  the  word  "revenue"  is  broader  than 
and  includes  taxation,  as  well  as  all  other 
sources  of  municipal  income.  Revenue  may 
be  said  to  be  the  genus,  while  taxation  is  but 
a  species.  We  are  convinced  [408]  therefore 
that  the  word  "revenue,"  as  used  in  the 
appropriation  act  under  discussion,  when 
standing  alone,  and  when  not  modified  by  the 
word  "ordinary"  (which  we  shall  later  dis- 
cuss, when  we  come  to  sum  up  our  conclu- 
sions), means:  The  annv/U  and  current  in- 
come of  the  Btaiey  however  derived^  which  is 
subject  to  appropriation  for  general  public 
uses.  This  excludes  such  income  as  the  Con- 
stitution, or  any  permanent  existing  law, 
may  specifically  devote  to  a  special  purpose, 
in  contradistinction  to  a  general  public  use. 
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or  which  is  not  required  to  be  paid  into  the 
State  Revenue  Fund,  but  into  a  special  fund, 
e.  g.,  the  collateral  inheritance  tax,  specifical- 
ly collected  for  the  support  of  the  State 
University  and  its  departments  (Sec.  312,  R. 
S.  1909 ) ;  the  money  derived  from  license  fees 
on  motor  vehicles  (Laws  1911,  p.  331,  sec. 
13) ;  fees  paid  into  the  State  Treasury  to  the 
credit  of  the  "Insurance  Department  Fund" 
(Sec.  6884,  R.  S.  1909) ;  and  others  of  similar 
sort.  Color  is  lent  to  this  view  not  alone  by 
the  lexical  meaning  of  the  word  revenue  and 
by  its  construction  by  respectable  and  high 
courts,  but  by  the  very  language  of  our  Con- 
stitution, which  enjoins  upon  the  Legislature 
the  making  of  this  appropriation  for  the  sup- 
port of  the  public  schools,  and  which  reads 
thus: 

"In  case  the  public  school  fund  now  pro- 
vided and  set  apart  by  law,  for  the  support 
of  free  public  schools,  shall  be  insufficient  to 
sustain  a  free  school  at  least  four  months  in 
every  year  in  each  school  district  in  this 
State,  the  General  Assembly  may  provide  for 
such  deficiency  in  accordance  with  section 
eleven  of  the  article  on  revenue  and  taxation; 
but  in  no  case  shall  there  be  set  apart  less 
than  twenty-five  per  cent  of  the  State  reve- 
nue,  exclusive  of  the  interest  and  sinking 
fund,  to  be  applied  annually  to  the  support 
of  the  public  schools." 

Further  light  is  cast  upon  this  view  by 
the  provisions  of  section  6  of  article  11  of  the 
Constitution,  [409]  which,  after  naming  di- 
vers sources  from  which  funds  for  the  sup- 
port of  the  public  schools  of  the  State  should 
be  derived,  couples  itself  by  language  in  pari 
materia  with  section  7,  supra,  by  providing, 
among  other  things,  that  certain  named 
funds  from  the  several  sources  in  the  section 
desip;nated,  ^'together  with  so  much  of  the  or- 
dinary revenue  of  the  State  as  may  be  by  law 
set  apart  for  tha^  purpose,  shall  be  faith- 
fully appropriated  for  establishing  and  main- 
taining the  free  public  schools,"  etc.  [Italics 
ours.]  Confessedly,  however,  when  we  con- 
cede that  the  expressions  used  are  in  pari 
materia  and  therefore  in  a  way  synonymous, 
we  are  met  by  the  doubt  whether  they  each 
mean  "State  revenue,"  or  each  mean  "ordi- 
nary revenue  of  the  State."  Tlie  latter  ex- 
pression is  first  used  in  the  article;  the  for- 
mer merely  refers  back  to  the  latter  logi- 
cally we  may  ,say,  for  the  definition  of  the 
words  "State  revenue"  as  latterly  used.  So, 
no  comfortable  short-cut  can  with  logical  con- 
sistency, be  found  in  the  Constitution.  For 
the  Legislature,  in  nineteen  appropriation 
acts,  out  of  a  total  .of  twenty,  has  used  the 
words  "ordinary  State  revenue,"  or  "ordinary 
revenue,"  as  used  in  said  section  6,  instead  of 
the  language  in  section  7  of  the  Constitution; 
notwithstanding  the  last-named  section  is  the 
one  which  specifically  enjoins  upon  the  Legi»- 
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lature  the  duty  of  appropriating  as  much  as 
one-fourth  of  the  State  revenue  for  the  sup- 
port of  the  public  schools. 

II.  From  1877,  when  for  the  first  time  it 
became  the  Legislature's  Constitution-enjoined 
duty  to  appropriate  "at  least  twenty-five  per 
cent  of  the  State  revenue,  exclusive  df  the 
interest  and  sinking  fund,"  to  the  support 
of  the  public  schools,  till  1887,  the  Legisla- 
ture of  this  State  biennally  set  apart  "one- 
fourth  of  the  ordinary  State  revenue  paid 
into  the  treasury'*  for  the  support  of  the  pub- 
lic schools;  using  in  making  such  appropria- 
tion [410]  the  language  we  italicise  above. 
[Laws  1877,  p.  12;  Laws  1879,  p.  3;  Laws 
1881,  p.-  3;  Laws  1883,  p.  4;  I^ws  1885,  p.  4.] 
In  1887  "one-third  of  the  ordinay  State  reve- 
nue" was  for  the  first  time  appropriated  for 
the  support  of  the  public  schools  of  this  State. 
Biennally  since,  one-third,  instead  of  one- 
fourth,  of  the  ordinary  revenue  has  been  by 
the  Legislatures  of  this  State  so  set  apart. 
Likewise  in  the  years  1887,  1889  and  1891, 
the  language  of  the  Appropriation  Act  was 
"ordinary  State  revenue."  [Laws  1887,  p.  4; 
Laws  1889,  p.  12;  Laws  1891,  p.  24.]  For 
the  first  time  in  1893,  and  ever  since,  barring 
one  exception,  that  of  the  Act  of  1895,  below 
discussed,  the  words  used  in  making  this 
appropriation  have  been  simply  "ordinary 
revenue."  [I^ws  1893,  p.  10;  Laws  1897,  p. 
21;  Laws  1899,  p.  24;  Laws  1901,  p.  19;  Laws 
1903,  p.  22;  Laws  1905,  p.  26;  Laws  1907, 
p.  38;  Laws  1909,  p.  50;  Laws  1911,  p.  72; 
Laws  1913,  p.  82;  Laws  1915,  p.  89,  already 
set  out  verbatim,  supra.]  In  1895  the  Legis- 
lature in  making  this  appropriation  used  the 
words  "one-third  of  all  moneys  paid  into  the 
State  Treasury  for  the  years  1895  and  1896 
to  the  credit  of  the  State  Revefiue  Fund.** 
[Laws  1895,  p.  18.]  It  is  urged  that  the  ex- 
pression  used,  to  wit,  "one-third  of  all  the 
moneys  paid  .  .  .  .  to  the  credit  of  the 
State  Revenue  P\ind,"  is  highly  significant. 
We  do  not  so  regard  it.  For  the  "one-third 
of  all  the  moneys"  is  limited  by  the  require- 
ment that  such  moneys  shall  be  from  the 
"State  revenue;"  and  the  question  here  large- 
ly vexing  us  is,  What  moneys  of  the  State 
are  included  in  the  expression  "State  reve- 
nue," and  what  is  meant  thereby?  We  would 
grant  the  contention  if  the  language  of  the 
act  had  been  simply  "one-third  of  all  the 
moneys  paid  into  the  State  Treasury,"  and 
had,  as  it  did  not,  stopped  there.  But  this 
is  not  important.  At  most  it  is  but  a  straw 
in  the  wind,  only  infinitesimally  meet  in  de- 
termining direction. 

[411]  III.  We  conclude  then  that  both 
lexically  and  historically  the  definition  given 
above  of  the  word  "revenue"  as  used  in  the 
statute  under  discussion,  is  reasonably  cor- 
rect. But  as  this  word  appears  both  in  the 
appropriation  act  here  confronting  us  and  in 


the  Constitution  (Sec.  6,  art.  11,  Constitution 
1875),  it  is  clearly  limited  by  the  word  "ordi- 
nary." We  are  not  warranted  in  casting  this 
word^out,  but  must  use  it  and  give  a  mean- 
ing to  it,  if  to  do  so  w*ill  not  defeat  the  legis- 
lative intent,  or  render  the  statute  and  or- 
ganic law  absurd  or  meaningless.  [Strottman 
V.  St.  Louis,  etc.  R.  Co.  211  Mo.  227,  109  S. 
W.  769;  State  v.  Barter;  188  Mo.  516,  87 
S.  W.  941.] 

As  words  when  used  by  the  people  in  their 
Constitution,  and  by  the  Legislatures  in  their 
statutes,  are  ordinarily  to  be  construed  to  be 
used  in  their  ordinary  sense  (Sec.  8057,  R.  S. 
1909),  again  recourse  must  be  had  to  the 
dictionaries.  From  these  we  find  the  word 
"ordinary"  means  in  its  adjectival  -use  as  it 
occurs  in  the  act  before  us:  "According  to  es- 
tablished order;  settled,  regular**  It  is  a 
synonym  of  "normal,  common,  customary, 
usual."  Its  antonyms  are:  "Extraordinary, 
unusual,  uncommon."  Taking  the  two  words 
together,  then,  as  they  occur  both  in  our 
Constitution  and  in  the  appropriation  act  be- 
fore us,  and  being  guided  by  both  their  lexical 
and  legal  meanings,  as  well  as  the  construc- 
tion urged  on  us  by  the  necessity  for  formu- 
lating a  fixed  and  general  rule,  we  conclude 
that  the  words  "ordinary  revenue."  as  used  in 
said  section  6,  article  11,  of  the  Constitution 
and  in  the  act  under  discussion  (Sec.  1. 
p.  89,  Laws  1915),  mean:  The  regiClar  and 
USU4U  annual  income  of  the  State,  hoicever  de- 
rived, which  is  subject  to  appropriation  for 
general  public  uses. 

IV.  Keeping  thitf  construction  of  the  mean- 
ing of  "ordinary  revenue"  before  us,  there  is 
no  mountainous  [412]  difficulty  in  deciding 
the  concrete  facts  here  vexing  us.  The  con- 
troversy for  the  most  part,  we  think,  becomes 
fairly  plain.  The  trouble  lies  in  steering  a 
legal,  logical  and  sensible  course  through  the 
bewildering  maze  of  diverse  statutes  which 
created  departments  of  the  State  government, 
the  operating  of  some  of  which  is  carried  on 
at  a  total  or  partial  loss  and  others  of  which 
produce  either  gross  or  net  incomes  to  the 
State,  and  of  formulating  a  fixed  rule  of  con- 
struction, applicable  to  all  these  diverse  con- 
ditions, which  will  serve  to  obviate  the  thick 
and  excusable  uncertainty  heretofore  and 
now  prevailing. 

If  we  should  grant  that  <is  a  matter  of  law, 
the  words  "ordinary  revenue"  are  ambiguous 
— a  thing  we  cannot  bring  ourselves  to  con- 
cede— ^we  could,  if  the  above  conditions  pre- 
sented all  of  the  facts  and  showed  all  of  the 
difficulties,  very  readily  (if  there  were  not 
other  and  additional  items  in  dispute)  and 
speedily  settle  this  case  by  invoking  the  well- 
recognized  rule  of  statutory  construction,  that 
the  meaning  put  upon  the  words  of  these 
many  similar  appropriation  acts  by  the  ex- 
ecutive officers  of  the  State  upon  whom  the 
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dut?  of  interpretation  falls,  is  of  great 
weight,  and  absent  other  qualifying  consid- 
erations, decisive  (Schawacker  v.  McLaugh- 
lin, 139  Mo.  333,  40  S.  W.  935;  Darling  v. 
Potts,  118  Mo.  506,  24  S.  W.  461;  Ross  v. 
Kaniiaa  City,  etc.  R.  Co.  Ill  Mo.  18,  19  S.  W. 
541 ;  Barber  Asphalt  Paving  Co.  v.  Meservey, 
103  Mo.  App.  186,  77  S.  W.  137) ;  especially 
when  coupled  with  the  passive  acquiescence 
of  the  Legislature  for  almost  forty  yeartf. 
But  other  items,  to  wit,  those  numbered  18, 
21.  22,  23,  24,  28,  29,  30,  32,  33,  34  and  35, 
are  likewise  in  dispute  here.  As  to  these 
items  we  gather  from  the  record  and  judicial- 
ly notice  from  the  public  biennial  reports  of 
the  State  Auditor  there  has  been  no  uniform 
practice  in  the  office  of  the  State  Auditor. 
Some  years  some  of  these  items  last  above 
were  included,  and  in  other  years  they,  or 
some  of  them  formerly  taken  into  account, 
were  omitted,  and  others  of  them  used.  So 
great  was  [413]  the  doubt  and  uncertainty  in  .    12.  Interest   received  from   State  depositaries. 


25.  Receipts  from  insurance  on  Federal  Soldiers' 
Home; 

26.  Receipts  from  sale  of  old  furniture; 

27.  Receipts   from    Itinerant   vendors'   licenses ; 
81.  Receipts  from  Fish  Commissioner's  Refund ; 

[414]  are  abandoned  by  relator.  He  con- 
cedes that  the  public  schools  are  not,  under 
the  terms  of  the  act  under  discussion,  en- 
titled to  one- third  of  any  of  the  items  last 
above.  Therefore  we  dismiss  them  from  our 
discussion. 

Items  numbered  6  to  17»  both  inclusive, 
to  wit: 

6.  Notaries'  commissions. 

6.  Land  Department  fees. 

7.  Fees  earned  in  office  of  State  Auditor. 

8.  Fees  earned  by  office  of  Secretary  of  State. 

9.  Incorporation  tax. 

10.  Fees  from  Excise  Commissioner  of  city  of  St. 
I^uis. 

11.  Proceeds  of  sale  of  beer  stamps. 


this  behalf  existing  that  it  caused  the  dis- 
crepancy to  be  pointed  out  by  a  special 
legislative  committee  having  in  charge  the 
examination  of  the  various  State  offices. 

In  the  light  of  this  latter  condition  we  can- 
not say  that  executive  interpretation,  long  ac- 
quiesced in  by  the  Legislature,  aid  us^  for 
the  very  simple  reason  that  there  has  been 
no  uniformity  in  interpretation  hy  stick  ex- 
ecutive officers,  and  conduct  seeming  to  be 
legislative  acquiescence  is  found  to  be  passive 
noninterference  with  changing  methods  whol- 
ly lacking  uniformity.  It  is  plain  then  that 
we  are  not  aided  and  cannot  be  aided  by  in- 
voking any  rule  of  construction  made  for  us 
by  executive  interpretation  through  a  long 
course  of  years. 

V.  It  appears  from  the  record  that  moneys 
accruing  from  items  numbered  1,  2,  3  and  4, 
to  wit: 

1.  From  county  collectors  (tax  on  real  and  per- 

gonal property)  ; 

2.  County  foreign  Insurance  tax ; 
t  Private  car  tax ; 

4.  Express  companies'  tax ; 

aggregating  $4,271,232.36,  are  not  in  dispute; 
that  in  pursuance  of  a  uniform  custom,  the 
respondent,  as  both  he  and  his  predecessors  in 
office  have  always  done,  set  apart  and  certified 
on  July  3,  1915,  for  the  use  of  the  public 
schools,  the  sum  of  $1,423,744.12.  So  with 
these  items,  since  there  is  no  dispute  here 
about  them  or  about  this  sum,  and  since  we 
think  the  course  taken  as  to  them  is  undoubt- 
edly correct,  we  need  not  concern  ourselves 
further. 

Items  numbered  19,  20,  25,  26,  27  and  31, 
to  wit: 

19.  Receipts  from  old  bond  and  coupon  account; 
2D.  Receipts   from   amounts   refunded ; 


13.  Sale  of  oil  stamps. 

14.  Interest  on  deposit  of  fees  by  St.  I^uis  Ex- 

cise Commissioner. 

15.  Interest  on  deposit  of  Fish  Commission. 

1)8.  Excess  fees  from  clerk  of  Supreme  Court, 
clerk  of  ^St.  Louis  Court  of  Appeals,  clerk 
of  Springfield  Court  of  Appeals,  clerk  of 
Kansas  City  Court  of  Appeals. 

17.  Fees  collected  by  Excise  Commissioners  of  St. 

Louis  county. 

are,  however,  in  dispute  here.  The  agreed 
case  as  to  them  shows  that  both  respondent 
and  his  predecessors  in  the  office  of  State 
Auditor  have  for  many  years  uniformly,  until 
this  year,  set  apart  one-third  of  all  State 
income  arising  from  each  of  the  last  above 
several  items,  under  authority  conferred  by 
appropriation  acts  couched  in  precisely  simi- 
lar verbiage  to  that  here  under  discussion. 
Items  numbered  18,  21,  22,  23,  24,  28,  29, 
30,  32,  33,  34  and  35,  to  wit: 

18.  Receipts  from  sale  of  laws. 

21.  Receipts   from   fines   assessed   against   lumber 

companies  for  violations  of  Anti-Trust  Act. 

22.  Receipts  from  fees  of  Poultry  Experiment  Sta- 

tion. 
2S.  Receipts  from  fees  of  Warehouse  and  Grain 

Department. 
24.  Moneys  earned  by  State  Auditors*  Examiners. 

28.  Receipts  from  fees  of  Bureau  of  I^bor. 

29.  Receipts  from  fees  of  Board  of  Agriculture. 
90.  Receipts  from  fees  of  Fruit  Experiment  Sta- 
tion. 

82.  Transferred  from  Insurance  Department  fund. 

83.  Transferred  from  Factory  Inspection  fund. 

84.  Tansferred  from  Text-Book  Fund. 

85.  Receipts  from  fees  of  Public  Service  Commis- 

sion. 

[415]  are  likewise  in  dispute.  None  of  said 
items  last  above  has  been  uniformly  taken 
into  account  in  setting  apart  moneys  from 
general  revenue  for  the  support  of  public 
schools  by  either   respondent  or  any  of  his 
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predecessors.  Thus  stands  the  controversy, 
and  so  we  come  to  consider  specific  matters 
and  funds  in  dispute. 

VI.  The  question  whether  ''ordinary  reve- 
nue" includes  the  whole  of  the  $127,123.37  of 
gross  earnings  of  the  office  of  Warehouse 
Commissioners,  or  whether  it  includes  only 
the  net  earnings  (the  sum  of  $30,631.95)  of 
such  office  after  deducting  aggregate  sums 
paid  out  of  the  State  Treasury  for  salaries 
and  contingent  expenses  for  upkeep,  presents 
much  difficulty.  No  consistent  course  has 
been  pursued  by  the  Legislature  in  dealing 
with  this  department.  This  makes  it  well 
nigh  impossible  for  us  to  deduce  a  consistent 
rule  touching  the  fees  of  this  department.  In 
1913  the  whole  of  article  2  of  chapter  60, 
Revised  Statutes  1909,  which  provided  there- 
tofore for  the  inspection  of  hay  and  grain, 
las  repealed  and  a  new  act  in  to  to  was 
passed  (Laws  1913,  pp.  354-373),  which  of 
course,  is  now  the  law.  That  this  department' 
was  not  intended  to  be  an  earner  of  profits^ 
but  merely  to  pay  its  own  way,  appears  con- 
clusively from  the  terms  of  the  act  itself, 
which  provides  that  the  charges  fixed  by  the 
Warehouse  Commissioner  for  services  ren- 
dered "shall  be  regulated  in  such  manner  as 
will,  in  the  judgment  of  the  commissioner, 
produce  sufficient  revenue  to  meet  the  neces- 
sary expenses  of  the  service  of  inspection  and 
no  more."  [Sec.  41,  p.  367,  Laws  1913.] 
This  view  is  accentuated  by  the  language  of 
the  section  of  the  act  appropriating  money 
for  the  support  of  this  department  for  the 
years  1913  and  1914  (the  earning  for  six 
months  of  which  latter  year  are  here  in  con- 
troversy). After  setting  out  the  amounts 
appropriated,  it  is  further  provided  in  the 
act  "that  no  more  [money]  [416]  shall  be 
drawn  against  the  appropriation  than  has 
been  paid  into  the  treasury  by  said  depart- 
ment, the  intention  being  that  the  above- 
named  department  shall  support  itself  out  of 
its  fees  made  and  turned  into  the  treasury.'' 
[Laws  1913,  p.  9,  sec.  12b.]  While  there 
is  no  such  condition  specifically  attached  to 
the  appropriation  for  this  department  for  the 
years  1915  and  1916,  so  far  as  we  have  been 
able  to  find,  yet  the  condition  set  out  in  the 
Act  of  1913,  in  intent,  only  follows  the  terms 
of  the  act  creating  the  department.  [Sec. 
41,  Laws  1913,  p.  367,  supra.]  Therefore, 
while  conceding  that  by  reason  of  the  incon- 
sistence of  treatment  of  this  department  by 
the  Legislature,  we  are  unable  to  bring  it 
strictly  within  the  definition  we  formulate, 
we  conclude  that  only  the  net  sum,  after 
deducting  operating  expenses,  should  be 
here  taken  into  account.  So  much  only  can 
we  gather  of  the  intent  of  the  Legislature 
from  its  acts.  If  the  intent  be  otherwise,  the 
language  next  used  by  the  Legislature  can 
clarify    the    point   beyond   dispute.     Indeed, 


here  for  a  period  of  six  months,  the  case  falls 
exactly  within  our  rule.  We  are  unat)le  from 
the  facts  before  us  to  segregate  the  earnings 
of  this  period  from  those  of  the  other  six 
months  in  controversy.  For  these  reasons  we 
take  into  account  from  this  item,  the  sum 
of  $30,631.95  only,  same  being  net  revenue 
left  after  the  payment  of  all  operating  ex- 
penses. 

The  general  rule  by  which  departments  like 
the  above  are  to  be  measured,  would  seem 
to  be  that:  Whenever  a  statute  creating  a 
department  of  government  of  this  State  pro- 
vides (or  whenever  an  appropriation  for  the 
support  of  a  department  of  government  con- 
tains such  a  proviso)  that  the  cost  of  opera- 
tion shall  be  defrayed  wholly  from  fees  earned 
by  such  department  and  not 'otherwise,  then 
clearly  the  State  is,  as  to  an  amount  equal 
to  the  cost  of  upkeep,  a  trustee  merely  of  the 
moneys  paid  in,  and  the  State's  general 
[417]  revenue  fund  is  entitled  only  to  the 
surplus  paid  in  to  the  State  Treasury  after 
deducting  expenses  of  the  operation  of  sucli 
department.  For  strictly  speaking,  in  sucli 
case  the  appropriation  is  not  made  out  of  the 
general  revenue  of  the  State,  but  out  of  the 
earnings  of  the  department.  By  the  very 
terms  of  the  attached  condition,  the  officers 
would  not  be  paid  in  full,  or  at  all  if  no 
fees  were  earned,  (e.  g.,  Hay  and  Grain 
Inspection  Department.  Laws  1913,  p.  367, 
sec.  41,  Laws  1913,  p.  9,  sec.  12b;  Text-Book 
Filing  Fund,  sec.  10956,  R.  S.  1909).  So  to 
all  such  the  term  "revenue"  means  net  reve- 
nue. This  in  fact  is  the  present  rule  by  stat- 
ute as  to  the  fees  of  the  clerk  of  this  court 
and  likewise  as  to  the  fees  of  the  clerks  of 
the  several  Courts  of  Appeals. 

As  to  other  departments  and  the  earnings 
thereof,  when  payment  of  operating  expenses 
is  in  no  wise  conditioned  upon  earnings,  and 
which  earnings  go  directly  by  express  statute 
into  the  State  Treasury,  the  gross  sum  of 
earnings  is  to  be  considered  ordinary  revenue, 
e.  g.,  earnings  of  the  Public  Service  Commis- 
sion; earnings  of  the  Secretary  of  State  (sec. 
10718,  R.  S.  1909);  earnings  of  the  State 
Auditor  (sec.  1276,  R.  S.  1909),  etc.  This 
for  the  reason  that  the  statutes  provide  for 
the  payment  of  the  expenses  of  all  of  these 
departments  whether  they  earn  fees  or  not, 
and  because  all  of  such  fees  earned  by  the 
former  (Laws  1913,  p.  567,  sec.  21)  as  well 
as  those  earned  by  the  'two  latter,  are  by 
statutes  required  to  be  paid  into  the  State 
Treasury  (sees.  10716,  10717,  10718,  R.  8. 
1909)  to  the  credit  of  the  revenue  fund. 

VII.  It  is  patent  that  interest  accruing  to 
the  State  from  moneys  deposited  in  banks, 
or  other  State  depositaries,  is  to  be  consid- 
ered as  "ordinary  revenue"  within  the  purview 
of  the  appropriation  act  under  discussion, 
and    in    the    light    [418]    of    our    construe- 
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tion  of  the  words  "ordinary  revenue,"  supra, 
save  and  except  in  such  cases  (if  such  there 
be)  wherein  the  interest  accrues  from  a  spe- 
cial fund,  and  by  express  provision  of  law  is 
required  to  be  expended  for  the  identical 
purpose  of  the  special  fund,  from  which 
it  accrued.  [Cf.  Act  of  March  24,  1911,  sec. 
10,  p.  114,  Laws  1911.] 

VIII.  From  the  rules  which  we  are  im- 
pelled to  formulate  from  our  view  of  the  law, 
we  are  of  opinion  that  the  fines  assessed 
against  the  Arkansas  Lumber  Co.  and  others 
in  the  suit  of  State  v.  Arkansas  Lumber  Co. 
260  Ho.  212,  169  S.  W.  145,  are  not  to  be 
taken  into  account  but  wholly  excluded. 
(iSuch  fines  have  never  been,  taken  into  ac- 
count heretofore  in  this  behalf  by  any  State 
Auditor.)  This,  for  the  reason  that  while 
it  is  undoubtedly  revenue,  it  is  not  ordinary 
revenue,  because  it  is  not  annual  or  current, 
but  wholly  adventitious  and  in  the  nature  of 
a  ^'windfall,"  if  we  may  use  an  horticultural 
expression. 

Likewise  item  32,  the  same  being  the  mon- 
eys which  have  been  intermittently,  for  some 
years  prior,  and  which  were,  by  act  of  the 
last  Legislature,  transferred  from  the  *'In- 
eurance  Department  Fund"  to  the  general 
revenue  fund,  is  not  to  be  taken  into  account. 
Tins  for  the  reasons  that  these  moneys  are 
not  annual,  or  current  revenue;  and  because 
they  are  required  to  be  paid  into  a  special 
fund  (Sec.  6884,  H.  S.  1909)  and  because 
only  the  "overflow"  from  this  fund  reaches 
the  State  revenue  fund,  and  then  only  pursu- 
ant to  an  express  and  special  act  passed ^ 
ordinarily,  biennially,  transferring  a  portion 
of  such  fund  to  State  revenue.  [Laws  1915, 
pec.  65a,  p.  20;  Laws  1913,  sec.  79,  p.  30.] 
We  say  "ordinarily  biennially,"  for  the  rea- 
son that  we  have  been  unable  to  find  any 
general  statute  making  such  transfer  manda- 
tory upon  each  or  any  Legislature,  [419]  and 
note  that  no  such  transfer  was  made  in  1905, 
or  in  1895.  This  item  has  never  been  included 
heretofore. 

IX.  Neither  the  gross  income,  nor  the  net 
income,  from  the  Factory  Inspection  Fund 
should  be  taken  into  account,  for  the  rea- 
sons: (a)  such  income,  or  fees,  go  into  a 
special  fund,  viz.:  "the  Factory  Inspection 
Fund,"  and  are  not  annually  paid  into  gen- 
eral revenue;  (b)  this  fund  is  primarily  to 
be  devoted  to  the  payment  of  the  expenses 
of  the  Factory  Inspection  Department,  and 
no  excess  of  expense  over  income  of  the  de- 
partment can  be  made  up  from  general  state 
revenue,  and  (c)  the  income  to  the  general 
revenue  fund  of  the  State,  if  any,  is  not  paid 
in  regular  and  usual  annual  payments,  but 
biennially  only.     [Sec.  7826,  R.  S.  1909.] 

X.  The  question  of  whether  the  earnings  of 
the  examiners  appointed  by  the  State  Auditor 
and  whose  dutv  it  is  to  examine  and  audit  the 
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books  of  the  several  counties  and  of  divers 
state  institutions,  in  the  act  more  specifically 
set  out  (Lav.s  1913,  pp.  765  et  seq.),  presents 
much  of  difficulty.  Clearly  this  branch  of 
the  Treasury  Department  is  not  designed  to 
be  an  earner  of  revenue;  neither  has  it  earned 
any,  for  the  agreed  facts  show  that  the  income 
therefrom  in  the  biennial  period  here  under 
discussion  was  substantially  equal  to  the  ex- 
pense thereof.  Pertinent  parts  of  the  stat- 
ute creating  this  department  provide  thus: 

"The  examiner  making  such  examination 
shall  make  out  his  account  under  oath  and 
forward  same  in  duplicate  to  the  State  Au- 
ditor, one  copy  of  which  shall  be  filed  in  the 
office  of  the  State  Auditor  and  the  other 
forwarded  by  the  State  Auditor  to  the  county 
court  of  said  county  or  the  proper  officers  of 
the  city  of  St.  Louis,  who  shall  draw  a  war- 
rant at  their  first  meeting  in  payment  of 
same  and  remit  said  amount  to  the  examiner 
making  the  examination,  addressed  [420]  to 
Jeff'erson  City,  Mo.,  in  care  of  the  State 
Auditor:  Provided,  that  any  of  the  regularly 
appointed  examiners  whose  time  is  spent  in 
the  auditing  of  accounts  of  any  county  and 
receives  a  per  diem  of  $7.50  for  same,  the 
amount  so  received  from  the  county  shall  be 
deducted  from  the  $2,000  authorized  by  this 
act  to  be  paid  to  him  from  the  public  treas- 
ury, in  order  that  in  no  case  shall  an  exam- 
iner's salary  be  in  excess  of  $2000;  and 
provided  further,  that  whenever  the  per  diem 
of  any  regular  examiner  exceeds  the  amoUnt 
of  $2000,  the  salary  allowed  him  by  tfiis  act, 
the  excess,  if  there  be  any,  shall  be  paid  into 
the  State  Treasury  to  the  credit  of  the  State 
Revenue  Fund."     [Laws  1913,  p.  767,  sec.  5.] 

In  substantial  accordance  with  the  rules 
of  construction  which  we  have  reached  and 
laid  down,  we  hold  that  this  item  should  not 
be  taken  into  account  in  this  action,  but  net 
income  therefrom,  if  any  such  there  may 
hereafter  be,  should  be  included. 

XI.  It  follows,  then,  that  all  of  the  items 
5  to  17,  to  wit: 

5.  Notaries'  commissions; 

6.  Land  department  f^es ; 

7.  Fees  earned  In  ofBce  of  State  Auditor; 

8.  Fees  earned  by  ofHce  of  Secretary  of  State; 

9.  Incorporation   tax ; 

10.  Fees  from  Excise  Commissioner  of  city  of  St. 

Louis ; 

11.  Proceeds  of  sale  of  beer  stamps ; 

12.  Interest  received  from  State  depositaries; 

13.  Sale  of  oil  stamps ; 

14.  Interest  on  deposit  of  fees  by  St  Louis  Ex- 

cise  Commissioner ; 

15.  Interest  on  deposit  of  Fish  Commission ; 

16.  Excess    fees    from    clerk    of    Supreme    Court, 

clerk  of  St.  Louis  Court  of  Appeals,  clerk 
of  Springfield  Court  of  Appeals,  clerk  of 
Kansas  City  Court  of  Appeals ; 

17.  Fees  collected  by  Excise  Commissioners  of  St 

Louis  county ;  » 
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both  inclusive,  are  to  be  taken  into  account 
and  included  in  "ordinary  revenue"  within 
the  purview  of  the  statute  in  dispute;  for 
the  reasons  that  said  [421]  items  5,  6,  7,  8,  9, 
10,  11,  13,  16  and  17  are  clearly  "regular  and 
usual  annual  income  of  the  State 
which  is  subject  to  appropriation  for  general 
public  purposes."  Moneys  are  derived  from 
these  several  items  every  year.  These  several 
sums  are  paid  into  the  general  treasury  of 
the  State  for  the  revenue  fund,  pursuant  to 
general  laws,  and  subject  to  no  restrictions 
limiting  their  application;  items  12,  14  and 
15,  supra,  because  they  each  represent  inter- 
est paid  upon  deposits  of  State  moneys,  absent 
a  statute  requiring  such  interest  to  follow  in 
use  a  specifically  restricted  principal. 
That  items  18,  22,  28,  29,  30  and  35,  to  wit: 


18.  Receipts 
22.  Receipts 

tion  ; 
28.  Receipts 
&.  Receipts 
30.  Receipts 

tion : 
35.  Receipts 

sioD ; 


from  sale  of  laws ; 

from  fees  of  Poultry  Bzperlment  Sta- 

from  foes  of  Bureaa  of  Labor ; 
from  fees  of  Board  of  Aifrlcnlturp : 
from  fees  of  Frait  Experiment  Sta- 

from  fees  of  Public  Service  Commls- 


and  the  net  inoome  of  fees  from  items  23  and 
34,  to  wit,  the  Warehouse  and  Grain  Inspec- 
tion Department,  and  the  Text-Book  Filing 
Fund,  are  likewise  to  be  so  included.  What 
we  say  last  above  forms,  we  think,  a  suffi- 
cient reason  for  so  including  items  18,  22,  28, 
29,  30  and  35.  Our  views  and  reason  for  ex- 
cluding the  gross  income,  but  for  including 
the  net  income,  of  the  last  above  several  items 
num'bered  23  and  34  have  been  herein  before 
set  out  at  length. 

All  other  items  in  dispute,  since  they  do 
not  fall  within  the  purview  of  the  definitions 
and  conclusions  reached  by  us  and  discused 
either  specifically  or  generally  hereinabove, 
are  to  be  excluded.  While  on  i'.rst  blush  an 
apparently  though  not  really  arbitrary  rule 
may  seem  to  be  invoked  as  to  such  items  as 
come  into  the  general  revenue  fund  of  the 
State  biennially  only  (e.  g.,  Factory  Inspec- 
tion Fund),  or  biennially,  but  intermittently, 
and  by  virtue  of  an  express  special  act  (e.  g., 
transfer  from  Insurance  Department  Fund), 
[422]  or  occasionally  and  adventitiously  (e. 
g.,  fines  accruing  from  prosecutions  of  lumber 
companies,  State  v.  Arkansas  Lumber  Go.  260 
Mo.  212,  169  S.  .W.  146),  yet  upon  more  care- 
ful thought  and  consideration  it  will  bet  seen 
that  a  crying  necessity  exists  for  a  general 
rule  to  use  in  setting  apart  this  fund,  which 
will  forever  dissipate  the  dark  obscurity  which 
has  heretobefore  befogged  it,  and  that  no  such 
rule  can  be  logically  formulated,  which  will 
serve  to  measure  all  cases,  if  these  items  are  to 
be  included.  This  is  the  administrative  diflS- 
culty;  if  it  be  wrongly  resolved  a  word  irom 
the  ^Legislature  can   correct   it.     Besides,   it 


may  well  be  that  these  rules  which  we  have 
formulated  as  the  only  consistent  interpre- 
tation of  the  legislative  intent  derivable  from 
the  language  of  the  appropriation  act  under 
discussion,  will  serve-  to  obviate  fat  and  lean 
years  in  public  school  revenues,  and  that  it 
was  so  intended.  That  those  in  charge  of  such 
schools  may  confidently  rely  upon  a  fairly 
fixed  and  stable  income,  and  that  thev  mav 
not  be  induced  to  lavish  and  waste  funds  this 
year  and  be  forced  to  a  too  lean  and  scrimp- 
ing economy  next  year,  is  a  desideratum  to  be 
wished  for.  ITie  conclusions  here  reached 
bring  this  to  pass  and  are  yet,  we  think,  in 
line  with  the  law  both  here  and  elsewhere. 
The  rule  allows  full  latitude  for  a  grow^th 
of  the  State,  ft  condition  fully  demonstrated 
by  the  fact  that  the  amount  below  set  apart 
from  Sate  revenues  for  the  support  of  the 
public  school  system  exceeds  by  many  thous- 
ands of  dollars  an  appropriation  for  any  one 
year  ever  before  so  devoted,  from  this  source. 

Amending  the  petition  (which  by  stipula- 
tion stands  as  and  for  the  alternative  writ, 
issuance  of  which  was  waived),,  as  provided 
by  the  agreed  facts,  we  eliminate  all  items 
except  as  last  above  enumerated  and  found 
to  be  within  the  purview  of  the  appropriation 
act  and  award  the  writ  as  to  such  items. 

It  is  therefore  our  order  that  our  peremp- 
tory writ  go  for  the  sum  of  $334,189.31,  be- 
ing the  aggregate  of  [423]  the  one-third  part 
of  the  items  aforesaid,  and  making,  with  the 
sum  already  set  apart  and  certified  by  re- 
spondent for  the  use  of  the  public  schools  for 
the  fiscal  year  1915,  a  grand  total  of  $1,757,- 
933.43.  Let  our  peremptory  writ  so  issue. 
All  concur. 

NOTE. 
Iiegal  Meaning  of  '^ReTenue.** 

"Revenue"  Generally: 

General  Definition,  201. 

Definition    with    Respect    to    Particular 
Context,  202. 
"All  Revenue,"  206. 
"Estimated  Revenue,"  206. 
"General  Revenue,"  207. 
"Ordinary  Revenue,"  208. 
"Bills  for  Raising  Revenue,"  209. 
"Revenue  Laws:" 

In  General,  213. 

Statute  Relating  to  Appellate  Jurisdic- 
tion, 214. 

Statute  Relating  to  Limitation  of  Ac- 
tions, 216. 

Statute  Relating  to  Removal  of  Gauaea, 
217. 
"Revenue  Measure,"  218. 
"Revenue  Debts  or  Charges,"  219. 
"Revenue  Tax,"  219. 
"Board  of  Revenue,"  220. 
"Officer  of  the  Revenue,"  220. 


'^Revenue**  Generally* 

General  Definition. 
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The  definitions  of  the  word  "revenue,"  aa 
found  in  the  various  lexicons,  though  ex- 
preMed  in  diverse  language,  have  practically 
t  synonymous  meaning.  Revenue  is  defined 
IS  **Uie  income  of  the  government  arising 
from  taxation,  duties,  and  the  like."  Bouvier, 
Law  Dictionary,  quoted  in  The  Nashville,  4 
Bifis.  188,  17  Fed.  €as.  No.  10,023;  State  v. 
School  Ftod  Com'rs>  4  Kan.  201. 

'The  amiual  income  of  a  state  derived  from 
the  taxation,  customs,  excise,  or  other  sources 
and  appropriated  to  the  payment  of  the  na- 
tional expenses.**  Century  Diet,  quoted  in 
the  reported  ease. 

"The  total  current  income  of  a  govern- 
ment, however  derived,  subject  to  appropria- 
tion for  public  uses."  Standard  Diet,  quoted 
in  the  reported  case. 

"The  annual  produce  of  taxes,  excise,  cus- 
toms, duties,  rents,  etc.,  which  a  nation  or 
state  collects  and  receives  into  the  treasury 
for  public  use."  Webster's  Diet,  quoted  in 
Fletcher  v.  Oliver,  25  Ark.  289;  Bates  v. 
Porter,  74  Cal.  224,  16  Pac.  732;  Yancey  v. 
Xew  Mancheeter  Mfg.  Go.  35  Ga.  622;  State 
V.  Ewing,  22  Kan.  708;  Pottsville  v.  Potts- 
ville  Gas  Co.  15  Pa.  Dist.  979,  32  Pa.  Co.  Ct. 
7. 

"The  annual  yield  of  taxes,  excise,  customs, 
duties,  rents,  etc.,  which  a  nation,  state  or 
municipality  collects  and  receives  into  the 
treasury  for  public  use."  Webster's*  Int. 
Diet,  quoted  in  the  reported  case. 

'The  annual  or  periodical  yield  of  taxes, 
excise,  customs,  duties,  rents,  etc.,  which  a 
nation,  state,  or  municipality  collects  and  re- 
ceives into  the  treasury  for  public  use ;  public 
income  of  whatever  kind."  Webster's  New 
Int.  Diet,  quoted  in  State  v.  Stanton  Coun- 
ty, 100  Neb.  747,  161  N.  W.  264. 

*'l.  Income  or  annual,  profit  received  from 
lands  or  other  property."  Worcester's  Diet, 
quoted  in  Bates  v.  Porter,  74  Cal.  224,  15 
Pac  732;  Curvie  v.  Trustees  of  Wabash,  etc. 
Canal,  71  Ind.  208. 

"2.  The  income  of  a  nation  or  state  derived 
from  the  duties,  taxes,  and  other  sources  for 
the  payment  of  the  national  expenses."  Wor- 
eester's  Diet,  quoted  in  Bates  v.  Porter,  74 
Cal.  224,  15  Pac.  732. 

The  forgoing  definitions  arc  reviewed  in 
the  reported  case,  wherein  the  word  "revenue" 
as  used  in  an  act  appropriating  money  out 
of  the  state  revenue  fund  for  the  support  of 
the  public  schools  (Laws  Mo.  1915,  §  1,  p. 
S9)  is  construed.  The  court  says  that  the 
word  "revenue"  is  broader  than  and  includes 
taxation  as  well  as  other  sources  of  municipal 
income;  that  revenue  mav  be  said  to  be  the 
genus,  while  taxation  is  but  a  species.    So  the 


court  holds  that  the  word  '"revenue,"  as  used 
in  the  foregoing  statute,  when  standing 
alone,  and  when  not  modified  by  the  word 
"ordinary,"  means  the  annual  and  current 
income  of  the  state,  however  derived,  which 
is  subject  to  appropriation  for  general  pub- 
lic uses.  In  this  sense  the  court  holds  that 
it  excludes  such  income  as  the  constitution 
or  any  permanent  existing  law  may  specifi- 
cally devote  to  a  special  purpose,  in  contra- 
distinction to  a  general  public  use,  or  which 
is  not  required  to  be  paid  into  the  state 
revenue  fund,  but  into  a  special  fund,  e.  g., 
the  collateral  inheritance  tax,  specifically  col- 
lected for  the  support  of  the  state  university; 
and  its  dependent  (R.  S.  1909,  §  312);  the 
money  derived  from  license  fees  in  motor 
vehicles  (Laws  1911,  §  13,  p.  331) ;  fees  paid 
into  the  state  treasury  to  the  credit  of  the 
"insurance  department  fund"  (R.  S.  1909, 
§  6884 ) ;  and  others  of  similar  sort.  For  a 
construction  of  the  word  "revenue"  as  modi- 
fied by  the  word  "ordinary,"  see  infra  the 
subdivision  Ordinary  Revenue, 

The  term  "revenue,"  when  used  with  refer- 
ence to  funds  derived  from  taxation,  is  best 
interpreted,  in  the  absence  of  qualifying 
words  or  circumstances  implying  a  different 
signification,  as  confined  to  the  usual  public 
income  taxation.  Laughlin  v.  Santa  F^  Coun- 
ty, 3  N.  M.  420,  6  Pac.  817. 

The  ordinary  meaning  of  the  word  "reve- 
nue" is  the  total  income  of  the  government, 
derived  from  all  sources,  subject  to  be  applied 
to  public  purposes.  Fergus  v.  Brady,  277  111. 
272,  116  N.  E.  393. 

Revenue,  when  used  as  meaning  that  of 
individuals,  is  equivalent  to  income,  which  is 
the  true  sense  generally  used  to  designate  the 
annual  receipts,  and  includes  receipts  from  all 
sources — ^at  least,  all  permanent  sources  of 
profits  or  rent.  Revenue  is  more  generally 
used  to  designate  the  income  of  the  govern- 
ment, arising  from  taxation,  duties  and  the 
like.  People  v.  New  York  Cent.  R.  Co.  24 
N.  Y.  485,  affirming  34  Barb.  123.  To  the 
same  effect  see  People  v.  Niagara  (bounty,  4 
Hill  (N.  Y.)   20,  aflvrmed  7  Hill  504. 

"Revenue"  is  a  return  for  capital  invested 
or  labor  bestowed.  In  a  general  sense,  it  is 
the  annual  rents,  profits,  interests  or  issues 
of  any  species  of  property,  real  or  personal, 
belonging  to  an  individual  or  the  public. 
People  V.  New  York  Cent.  R.  Co.  24  N.  Y. 
485,  affirming  34  Barb.  123. 

Revenue  is  the  income  of  a  state,  and  the 
revenue  of  the  post-office  department,  being 
raised  by  a  tax  on  mailable  matter  conveyed 
in  the  mail,  and -which  is  disbursed  in  the 
public  service,  is  as  much  a  part  of  the  income 
of  the  government  as  moneys  collected  for 
duties  on  imports.  U.  S.  v.  Bromley,  12 
How.  88,  13  U.  S.   (L.  ed.)  905. 
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The  "revenue"  or  "income"  of  a  farm  ia 
the  sum  total  which  its  owner  receives  from 
it.  It  is  not  the  money  borrowed  by  the 
owner,  or  an  annuity  which  he  may  own  and 
may  have  pledged  to  pay  for  it,  or  the  money 
invested  in  stock,  farming  utensils,  or  fertili- 
zers put  upon  it.  People  v.  New  York  Cent. 
R.  Co.  24  N.  Y.  485,  affi/rming  34  Barb.  123. 

Moneys  raised  by  a  law  authorizing  the 
levy  of  a  tax  to  build  bridges  and  roads,  is 
not  revenue,  in  the  sense  in  which  the  word 
revenue  is  used  in  the  constitution,  the  reve- 
nue there  referred  to  being  such  as  may  be 
used  for  the  support  of  the  state  government, 
and  the  payment  of  its  ordinary  expenses. 
Fletcher  v.  Oliver,  25  Ark.  289. 

DsFiKinoN   WITH   Respsct  to   Pabticulab 

Context. 

"The  word  'revenue'  is  used  in  many 
senses.  It  is,  like  thousands  of  words  in  our 
language,  ambiguous  in  meaning,  the  sig- 
nificance of  which  can  only  properly  be  deter- 
mined by  the  words  with  which  it  is  connected. 
Let  it  be  conceded  that  the  usual  and  ordi- 
nary meaning  of  the  word,  when  used  alone, 
is  'net  income' — ^that  which  remains  of  the 
annual  income  of  property  after  deducting 
from  gross  receipts  the  expenses  incurred  in 
producing  the  gross  income — still  we  must 
resort  to  the  context  to  find  the  sense  in 
which  it  is  used  in  the  writing  presented  for 
interpretation.  If  the  context  indicates  a 
meaning  different  from  its  ordinary  and  popu- 
lar signification,  we  must  adopt  the  meaning 
so  indicated;  that  is,  indicated  by  the  words 
of  the  statute  or  instrument  in  which  it  is 
used."  Bates  v.  Porter,  74  Cal.  2^,  15  Pac. 
732. 

The  word  "revenue,"  as  used  in  the  Illi- 
nois constitution  (art.  4,  sec.  18),  is  not  lim- 
ited to  moneys  raised  by  direct  taxation,  but 
includes  moneys  derived  from  all  sources  re- 
quired by  law  to  be  paid  into  the  state  treas- 
ury within  a  specified  time.  Fergus  v.  Brady, 
reported  in  full,  post,  this  volume,  at  page 
220. 

In  construing  a  Kansas  statute  (Laws 
1879,  p.  270,  c.  149,  §  4)  entitled  "An  act 
to  provide  revenue,"  etc.,  it  was  held  in  State 
V.  Ewing,  22  Kan.  708,  that  the  word  "reve- 
nue" therein  was  broad  and  general,  and  in- 
cluded all  public  moneys  which  were  collected 
and  received  by  the  state  from  whatever 
source  and  in  whatever  manner  and  did  not 
mean  simply  funds  raised  by  taxation.  The 
court  said:  "Now,  how  broad  is  the  term 
'revenue,'  and  what  may  be  included  in  such 
a  title?  Does  it  mean  simply  funds  raised 
by  taxation,  and  is  the  levying  of  taxes  all 
that  may  be  included?  Such  would  seem  to 
be  the  views  of  the  counsel  for  the  state;  but 
we  cannot  think  them  correct.     One  of  the 


definitions  given  by  Webster  of  the  term 
is  'the  annual  produce  of  taxes,  excise,  cus- 
toms, duties,'^  rents,  etc.,  which  a  nation  or 
stkte  collects  and  receives  into  the  treasury 
for  public  use.*  The  word  is  broad  and  gen- 
eral, and  includes  all  public  moneys  which 
the  state  collects  and  receives,  from  whatever 
source  and  in  whatever  manner.  The  general 
funds  of  this  state  are  oollected  from  taxes, 
but  the  legislature  might,  in  an  act  with 
such  a  title — at  least,  so  far  as  any  question 
of  the  form  of  the  legislation  is  concerned — 
enact  that  they  be  collected  from  licenses,  or 
from  the  sale  of  lottery  tickets,  or  it  might 
unite  and  enact  that  part  might  be  collected 
from  one  source  and  in  one  manner,  and  the 
rest  from  another  source  and  in  a  different 
manner.  Now,  section  4  simply  enacts  what 
revenues  shall  be  provided  for  the  annual 
school  fund,  which  is  a  public  fund  as  rauch 
as  any.  Provision  for  it  is  a  matter  of  legis- 
lative' care  and  duty.  It  is  true  the  section 
does  not  in  form  enact  that  moneys  be  col- 
lected; but  would  there  be  any  doubt  of  the 
validity  of  a  section  which  declared  that  a 
tax  of  one  mill  on  the  dollar  be  levied  for  the 
annual  school  fund?  Would  it  not  be  con- 
ceded that  this  was  simply  providing  revenue T 
The  form  of  this  section  grows  out  of  the 
constitutional  provision  concerning  the  fund 
and  prior  legislation.  The  constitution  de- 
clares that  certain  lands,  and  the  proceeds 
thereof,  shall  constitute  a  perpetual  school 
fund,  not  to  be  diminished,  and  that  the  rents 
and  interest  therefrom,  'and  such  other  means 
as  the  legislature  may  provide,  by  tax  or 
otherwise,  shall  be  inviolably  appropriated  to 
the  support  of  common  schools.'  Prior  legis- 
lation had  been  in  the  form  heretofore  quoted. 
Such  section,  though  appearing  several  timefi 
in  the  statutes  of  the  state,  has  not  been 
re-enacted  each  year.  The  imderstanding  han 
been  that  it  continued  a  tax  from  year  to 
year;  and  the  state  must  concede  this,  foi 
otherwise,  as  there  is  no  express  levy  of  the 
one-mill  tax  this  year,  there  would  be  no 
pretense  of  right  to  enforce  its  collection. 
And  this  section,  following  the  earlier  statute, 
makes  provision  for  the  revenue  of  that  fund, 
simply  omitting  one  source.  It  may  be  said 
that  the  section  is  unnecessary,  because  the 
constitution  already  makes  the  same  provi- 
sion for  that  fund.  Conceding  that,  yet  it 
would  not  follew  that  it  might  not  be  re- 
enacted  in  a  statute,  or,  if  so  re-enact- 
ed, that  it  was  outside  the  scope  of  the 
title  of  the  act.  It  may  still  be  a  mere 
provision  for  revenue;  but  it  is  not  simply 
a  restatement  of  the  constitution.  The  con- 
stitution may  grant  that  revenue  to  the  an- 
nual fund;  but  this  prescribes  the  limits  of 
that  fund.  The  constitution  leaves  the  mat- 
ter of  other  revenues  with  the  legislature, 
and  this  section  defines  what  the  fund  shall 
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consist  of.    It  is  thus  making  provision  for 
the  revenues  to  be  paid  into  the  fund." 

A  Tennessee  statute  (Code,  §  730)  provides 
that  *%ny  officer  concerned  in  the  collection 
of  revenue  who  has  failed  to  collect,  make,  re- 
turns or  settlement,  or  pay  over  moneys  of 
the  state  by  him  received,  at  the  time  and 
in  the  manner  required  by  law,  may  be  pro- 
ceeded against  summarily  by  motion  in  the 
circuit  court  by  the  proper  law  officer  of  the 
state,  pursuant  to  the  instructions  of  the 
comptroller."  In  Donelson  v.  State,  3  Lea 
(Tenn.)  692,  in  holding  that  this  section  was 
broad  enough  to  give  jurisdiction  to  the  cir- 
cuit court,  if  the  money  sought  to  be  re- 
covered was  "revenue,"  the  court  said:  "This, 
however,  is  denied  as  to  a  large  part  of  the 
recovery.  It  appears  that  the  larger  part  of 
the  sum  recovered  is  claimed  to  be  due  the 
state  in  this  way.  In  a  number  of  prosecu- 
tions for  felony  in  the  .criminal  court  of 
Davidson  county,  where  the  defendants  were 
in  jail,  the  jail  fees  were  collected  from  the 
state  monthly  in  advance,  in  accordance  with 
section  5435b.  c,  T.  &  S.  Code.  Upon  final 
trial  and  conviction,  these  fees  were  taxed  in 
the  bill  of  costs,  which  the  defendant  was  sen- 
tenced to  work  out  in  the  workhouse,  and 
was  thereupon  paid  to  the  clerk  by  the  coun- 
ty. It  is  argued  that  if  the  state  is  entitled 
to  this  money  at  all,  it  is  not  revenue,  and 
the  motion  given  by  sec.  730  does  not  lie;  and 
besides,  as  the  state  in  its  motion  specially 
moves  for  'revenue  unaccounted  for,'  proof  of 
the  facts  indicated  does  not  sustain  the  mo- 
tion It  is  true  this  is  not  one  of  the  sources 
of  revenue  defined  by  the  statute.  Code,  sec. 
53S.  Perhaps  in  its  exact  definition  it  may  be 
confined  to  money  raised  by  some  of  the  modes 
of  taxation,  but  in  one  sense  all  monev  be- 
longing  to  the  state  is  revenue.  It  is  claimed 
that  this  should  be  more  properly  described 
IS  'costs.'  But  strictly  speaking  the  state 
does  not  render  service  for  which  it  is  en- 
titled to  costs.  These  costs  are  paid  by  the 
state  out  of  its  revenues,  and  the  motion  is 
to  collect  the  money  for  reimbursement.  It  is 
a  civil  proceeding,  properly  cognizable  in  a 
civil  court,  the  circuit  court  being  one  of 
general  jurisdiction.  We  hold,  therefore,  that 
the  circuit  court  had  jurisdiction." 

The  word  "revenue"  is  sufficiently  broad 
to  include  all  provisions  having  that  general 
object  in  view,  not  only  provisions  for  secur- 
ing revenue  as  the  result  of  a  direct  tax  on 
property,  but  revenue  derived  from  the  impo- 
sition of  licenses,  duties,  excises,  and  a  tax  on 
occupations  or  on  successions.  So,  in  the  case 
of  In  re  Magnes,  32  Colo.  627,  77  Pac.  853,  it 
was  held  that  the  word  "revenue"  included  an 
lict  imposing  a  duty  on  privileges  or  suc- 
cessions, the  direct  and  avowed  object  of 
which  was  to  provide  for  securing^  public 
revenues  for  governmental  purposes. 


Likewise,  in  Parsons  v.  People,  32  Colo. 
221,  76  Pac.  666,  it  was  held  that  a  section 
of  an  act  passed  solely  for  the  purpose  of 
securing  revenue  for  state  purposes,  and  not 
designed  as  a  regulation  of  a  business,  im« 
posing  a  license  fee  on  persons  engaged  in  the 
business  of  selling  liquor,  was  clearly  within 
the  title,  which  was  "An  act  in  relation  to 
revenue,"  etc. 

In  Omaha  t.  Hodgskins,  70  Neb.  229,  97 
N.  W.  346,  the  court  held  that  the  word 
"revenue"  as  used  in  an  act  entitled  "An  act 
to  provide  a  system  of  revenue,"  should  be 
construed  in  its  generic  sense,  to  include  all 
the  money  raised  by  any  form  of  taxation, 
and  hence  to  include  special  assessment,  and 
not  in  its  restricted  sense,  to  apply  only  to 
taxes  levied  for  general  purposes. 

In  Com.  V.  Brown,  91  Va.  762,  21  S.  E. 
357,  28  L.R.A.  110,  in  passing  on  the  con- 
stitutionality of  an  act  entitled  "An  act  for 
the  preservation  of  oysters  and  to  obtain 
revenue  for  the  privilege  of  taking  them 
within  the  waters  of  the  commonwealth" 
(Act  of  Feb.  25,  1892),  the  court  said:  "The 
object  of  the  tax  is  concisely  but  expressly 
stated.  It  is  'to  obtain  revenue.'  What  is 
'revenue  ?'  It  is  the  income  which  a  state  col- 
lects and  receives  into  its  treasury,  and  is 
appropriated  for  the  payment  of  its  expenses. 
The  object  of  the  act,  then,  was  to  raise 
money  for  the  support  of  the  government  of 
the  state.  It  is  concisely  defined  by  the 
words  to  'obtain  revenue,'  but  by  that  phrase 
the  object  of  the  tax  is  as  popularly  under- 
stood as  if  it  had  been  declared  in  the  title  or 
body  of  the  act  that  the  object  was  to  raise 
money  for  the  current  expenses  of  the  gov- 
ernment." 

In  Bates  ▼.  Porter,  74  Cal.  224, 15  Pac.  732, 
there  was  involved  an  act  incorporating  a 
city  and  repealing  certain  prior  acts,  provid- 
ing inter  alia  that  all  moneys  collected  by 
any  officer  who  had  the  control,  collection, 
or  custody  of  any  money  collected  for  taxes, 
licenses,  water  rents,  fees  of  office,  or  any  oth- 
er account  not  otherwise  provided  in  the  act, 
were  required  to  be  paid  into  the  treasury 
on  the  Saturday  of  each  week.  (Sec.  28.) 
It  also  provided  that  "the  revenue  derived 
from  and  within  the  city  limits  for  municipal 
purposes,  viz.,  taxes,  licenses,  harbor  dues, 
water  rents,  and  fines  collected  in  the  mayor's 
court,  or  otherwise,  when  paid  into  the  treas- 
ury shall  be  set  apart  and  appropriated  as 
follows:  Fifty-five  per  cent  to  an  interest 
and  sinking  fund,"  etc.;  "fifteen  per  cent  to 
a  salary  fund,"  etc.;  "eight  per  cent  to  a 
school  fund,"  etc.;  "twenty-two  per  cent  to 
a  .  .  .  'contingent  fund.'"  (Sec.  35.) 
The  court  held  that  the  word  "revenue"  aa 
used  therein  with  respect  to  the  water  rents, 
extended  to  and  embraced  within  its  terms 
the  gross  receipts  from  water  rents,  and  did 
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not  only  include  the  net  receipts  after  deduct- 
ing salaries,  expenses,  etc. 

Under  a  Louisiana  statute  ( Art.  350,  C.  C. ) 
providing  that  under  no  circumstances  may 
the  expenses  of  a  minor  for  board,  clothing, 
tuition,  etc.,  exceed  his  revenues,  and  con- 
templating that  expenses  of  this  character 
shall  be  met  as  they  arise  either  from 
the  minor's  revenues  or  from  his  capital 
by  authorization  of  a  family  meeting,  the 
minor's  *'revenue8"  must  be  taken  to  be 
what  remains  each  year,  after  the  payment 
of  the  taxes  for  that  year.  Sims  v.  Billing- 
ton,  60  La.  Ann.  968,   24  So.   637. 

The  Montana  constitution  (Art.  XIII,  sec. 
6)  limits  the  indebtedness  which  a  city  may 
contract  to  three  per  cent  of  the  value  of  the 
taxable  property  therein,  but  provides  that 
the  legislature  may  authorize  an  increase 
over  that  limit  "when  such  increase  is  neces- 
sary to  construct  a  sewerage  system  or  to 
procure  a  supply  of  water  for  such  munici- 
pality which  shall  own  and  control  said  water 
supply  and  devote  the  revenues  derived  there- 
from to  the  payment  of  the  debt.**  In  Public 
Service  Commission  v.  Helena,  52  Mont.  527, 
159  Pac.  24,  it  was  held  that  where  the  legis- 
lature had  authorized  the  increase  and  a  city 
already  indebted  to  the  full  extent  of  the 
three  per  cent  limit  had  purchased  its  own 
water  system,  the  "revenues"  from  the  water 
plant  referred  to  in  the  above  section,  which 
were  to  be  held  inviolate,  dedicated  to  the  dis- 
charge of  the  extraordinary  indebtedness, 
were  the  net  revenues  or  the  gross  receipts 
less  necessary  operating  expenses.  The  court 
held  that  if  a  regulation  of  the  public  service 
commission  was  a  reasonable  one,  the  extra 
expense  involved  in  carrying  it  into  effect 
•^  was  a  proper  and  necessary  charge  against  the 
■gross  revenues  derived  from  the  water  system, 
and  not  an  obligation  imposed  on  the  city. 

A  California  statute  (Pol.  Code,  §  4070) 
provides  as  follows:  "The  Board  [of  Super- 
visors] must  not  for  any  purpose  contract 
debts  or  liabilities,  except  in  pursuance  of 
law,  or  under  ordinances  of  their  own,  adopt- 
ed in  accordance  with  the  powers  herein  con- 
ferred; and  whenever  debts  and  labilities 
have  been  created,  which,  added  to  the  sala- 
ries of  countv  oflRcers  and  other  estimated 
liabilities  fixed  by  law  for  the  remainder  of 
the  year,  equal  in  the  aggregate  the  revenue 
of  the  county  for  current  expenses,  no  further 
allowance  of  any  accounts  must  be  made.'* 

In  Babcock  v.  Goodrich,  47  Cal.  488,  the 
court  held  that  the  word  "revenue"  as  used 
in  that  section  did  not  mean  the  actual  monev 
which  should  be  received  in  the  county  treas- 
ury, since  to  give  the  word  this  interpretation 
would  render  it  impossible  for  the  board  to 
comply  with  the  direction  of  the  statute,  be- 
cause the  amount  could  never  be  ascertained 
until  all  the  assessments  had  been  collected 


and  paid  into  the  treasury.  So,  it  was  held 
that,  in  view  of  the  context,  it  was  no  forced 
interpretation  to  say  that  it  was  the  esti- 
mated revenue  which  the  lawmakers  had  in 
mind. 

In  State  v.  New  Orleans,  40  La.  Ann.  299, 
3  So.  584,  the  court  held  that  the  term 
"revenues"  as  used  in  the  statute  (Act  109 
of  1886,  §  66)  providing  that  "the  council 
shall  not,  under  any  pretext  whatever,  appro- 
priate any  funds  for  the  government  of  the 
corporation  to  the  full  extent  of  the  revenues, 
but  shall  reserve  twenty  per  cent  of  said 
revenues,  which  reserve,  and  all  sums,  rights, 
interests  and  credits  received  from  miscel- 
laneous or  contingent  sources  shall  be  appro- 
priated by  the  council  for  the  purpose  of  per- 
manent public  improvement,  as  herein  pro- 
vided for,*'  meant  the  revenue  fixed  in  the 
budget,  or  the  budget  estimates  of  revenues. 
The  court  said:  "All  three  sections  refer 
exclusively  to  the  formation  of  the  budget, 
which  is  the  fixing  in  advance  the  modus 
Vivendi  of  the  city  for  the  ensuing  year,  by  a 
careful  estimate  of  the  expenditures  and  reve- 
nues. The  council  is  first  required  to  make 
an  estimate  of  expenditures,  and,  but  for 
Sec.  66,  it  would  not  be  allowed  to  levy  a 
greater  rate  of  taxation  than  would  be  neces- 
sary, with  other  revenues,  to  provide  for  said 
estimated  expenditures.  But  Sec.  66  author- 
izes the  raising  of  a  revenue  twenty  per  cent 
beyond  the  estimated  expenses,  and  devotes  the 
surplus  as  a  reserve  fund  to  be  appropriated 
to  public  works  and  improvements.  Hence,  the 
city  is  authorized  and  is  bound  to  estimate 
and  to  provide  a  revenue,  eighty  per  cent  of 
which,  no  more  or  no  less,  is  equal  to  her  esti- 
mated expenditures,  and  this  eighty  per  cent 
is  irrevocably  appropriated  to  these  expenses. 
How  would  the  city  comply  with  these  math- 
ematical requirements  if,  as  relator  contends, 
she  is  authorized  and  required  to  appropriate 
eighty  per  cent,  not  of  her  estimated  revenues, 
but  of  the  revenues  which  shall  be  thereafter 
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actuallv  collected?  How  can  she  tell  in  ad- 
Vance  what  deficiency  may  result  in  the 
collection  of  her  revenues?  How  is  she  to 
adjust  her  estimate  of  expenses  and  her  corre- 
sponding provision  of  revenue  in  exact  pro- 
portion or  equality  to  an  unknown  quantity? 
The  law  did  not  contemplate  or  require  any 
such  impossibilities.  It  is  plain  the  city  must 
place  on  her  budget,  in  exact  figures,  the  lia- 
bilities and  expenditures,  and  these  must  be 
just  eighty  per  cent  of  the  sum  designated  in 
amended  Sec.  66  as  'revenues.'  Unless  some 
mathematical  process  can  be  invented  where- 
by to  calculate  a  percentage  of  an  unascer- 
tained sum,  relator's  construction  is  imprac- 
ticable, and  we  must  treat  the  elision  of  the 
word  'estimated*  before  'revenues,*  as  used  in 
previous  statutes,  as  the  simple  correction  of 
an  useless  tautology.*' 
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In  State  ▼.  School  Fund  Gom'rs,  4  Kan. 
261,  it  was  said  that  the  section  of  the  Kanaaa 
constitution  (Art.  11,  §  3)  declaring  it  the 
duty  of  the  legislature  to  provide  revenue  for 
the  current  expenses  of  the  state  each  year, 
would  be  popularly  taken  to  mean  that  taxes 
should  be  levied  each  year  to  meet  the  current 
expenses;  and  this  is  precisely  its  technical 
construction,  as  the  word  "revenue,"  in  this 
connection,  means  the  income  of  the  govern- 
ment arising  from  taxation,  excise  and  the 
like.  And  so  it  was  held  that  an  act  direct- 
ing the  issue  and  sale  of  $30,000  of  the  bonds 
of  the  state,  and  directing  "that  the  commis- 
sioners for  the  management  and  investment 
of  the  school  funds  are  authorized  and  direct- 
ed to  invest  an  amount  of  the  permanent 
school  funds  in  said  bonds,  sufficient  to  satisfy 
the  requirements  of  this  act,*'  the  object  of 
which  is  stated  in  the  title  to  be  for  the  pur- 
pose of  paying  the  officers  and  members  of 
the  state  legislature,  and  current  expenses  of 
the  state,  is  unconstitutional. 

The  word  "revenue"  as  used  in  the  Nebras- 
ka constitution  (Art.  VI.,  §  2)  giving  the 
supreme  court  original  jurisdiction  of  "cases 
relating  to  the  revenue,  civil  cases  in  which 
the  state  shall  be  a  party,  mandamus,  quo 
warranto,  habeas  corpus,"  etc.,  has  no  refer- 
ence to  the  revenues  of  municipal  corpora- 
tions, but  to  those  only  which  are  required 
for  the  purpose  of  general  state  administra- 
tion. Aachen,  etc.  F.  Ins.  Co.  v.  Omaha,  72 
Neb.   112,  100  N.  W.  137. 

Under  the  Illinois  Practice  act   (§  88)   as 
amended   by   Act   of   1879    (Sess.   Laws,   p. 
222)    providing  for  appeals  to  the  supreme 
instead  of  the  appellate  courts,  "in  all  cases 
of   revenue,"    it    was    held    that    the    term 
"revenue"  was  not  used  in  its  most  extended 
meaning,  but  embraced  public  revenue,  wheth- 
er state  or  municipal,  including  special  assess- 
ments for  almost  every  municipal  purpose,  as 
well  as  general  taxes,  but  that  it  did  not  em- 
brace fines  and  forfeitures  or  sums  due  on 
contracts.     Webster  v.   People,  08  III.  343; 
Phoenix  Grain,  etc.  Exch.  v.  Gleason,  22  III. 
App.  373;   Gunning  v.  People,  76  111.  App. 
574;  Claypool  Drainage,  etc.  Dist.  v.  Chicago, 
etc.  R.  Co.  81  III.  App.  433.     So,  an  assess- 
ment for  street  improvements  which  was  a 
municipal  tax,  levied  for  a  special  purpose 
by  public  authority,  clearly  falls  within  the 
term  "revenue"  in  this  statute.     Potwin  v. 
Johnson,  106  111.  532;   Herhold  v.  Chicago, 
106  III.  547.    See  also  Schlierbach  v.  Panna, 
13  111.  App.  382.     Likewise,  an  assessment 
for  public  park  improvements  is   embraced 
within  the  term  "revenue"  as  used  in  the 
statute,  being  taxes  and  assessments  imposed 
by  public  authority.    People  v.  Springer,  106 
ni.  542. 

In  Louisiana  "the  tutor  may  retain  as  a 
commission  for  his  care  and  labor  ten  per 
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cent  on  the  annual  amount  of  the  revenues  of 
the  property  committed  to  his  charge."  (Art. 
349,  C.  C.  La.  1898.)  In  the  case  of  In  re 
HoUingsworth,  45  La.  Ann.  134,  12  So.  12, 
the  court  said  with  reference  to  that  statute : 
"Revenue  is  an  amount  accruing  to  the  minor 
through  the  care  and  labor  of  the  tutor.  lu 
order  that  he  may  secure  that  commission  it 
must  be  derived  from  crops,  rent,  interest. 
Certainly  not  amounts  derived  from  sales  or 
cash  inherited."  In  the  case  of  In  re  Rat- 
cliflfe  Minors,  139  La.  996,  72  So.  713,  L.R.A. 
1917C  188,  the  court  said:  "Revenue  or  in- 
come is  what  is  produced  by  capital  without 
impairing  the  capital.  What  is  taken  from 
the  capital  cannot  be  considered  revenue  or 
income."  However,  the  court  held  that  a 
distinction  must  be  made  between  revenues 
earned  by  the  property  belonging  to  the 
minors  and  revenues  earned  by  the  property 
of  their  father  and  transmitted  to  them,  as 
stock  dividends  earned  or  produced  before  the 
minors  inherited  the  property,  the  tutor  being 
entitled  to  a  commission  under  the  statute 
cited  on  the  first  class  of  revenues,  and  not 
on  the  second  class.  In  the  case  of  the  Suc- 
cession of  Hargrove,  9  La.  Ann.  505,  it  was 
lield  that  the  net  amount,  and  not  the  gross 
amount,  of  the  proceeds  of  the  sales  of  crops 
made  on  the  minor's  plantation,  was  to  be 
considered  as  the  revenues  meant  under  the 
provisions  of  the  foregoing  article.  See  also 
Grover's  Succession,  12  La.  Ann.  335.  In 
Turnbull  v.  Towles,  10  La.  254,  it  was  held 
that  the  revenue  must  be  considered  as  com- 
posed of  the  interest  of  five  per  cent  on  the 
moneys  i6  hands  of  the  tutor  and  of  the 
annual  hire  or  value  of  the  services  of  the 
minor's  slaves. 

In  People  v.  New  York  Cent.  R.  Co.  24 
N.  Y.  485,  affirming  34  Barb.  123,  it  was  held 
that  the  toll  or  tax  imposed  by  the  laws 
in  force  at  the  time  of  the  adoption  of  the 
New  York  constitution  of  1846  on  merchan- 
dise carried  by  railroad  companies,  was  not 
included  within  the  "canal  revenues,"  appro- 
priated by  the  seventh  article  of  that  instru- 
ment; that  the  "revenues"  of  the  canals  in- 
cluded tolls,  penalties  and  rent  of  surplus 
water,  and  any  other  return  which  the  state 
might  receive  from  the  capital  invested  in 
the  canals,  and  so  meant  the  income  or  re- 
ceipts from  the  canals. 

In  Cromie  v.  Wabash,  etc.  Canal,  71  Ind. 
208,  it  was  held  that  the  word  "revenue"  in 
a  contract  granting  a  canal  company  for  its 
own  use  the  proceeds  of  all  the  tolls  and 
revenues  which  might  accrue  from  a  specified 
portion  of  the  canal,  during  the  time  provided 
for  by  the  contract,  after  paying  the  expenses 
of  keeping  the  canal  in  repair  and  certain 
other  expenses  stipulated  for,  the  residue 
to'  go  to  the  company,  was  broad  enough  to 
cover  income  derived  from  the  sale  of  ice  in 


206 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


the  canal,  as  the  ice  was  a  source  of  revenue, 
as  much  as  water  rents  or  anything  else  per- 
taining to  the  canal. 

In  Hurlbut  v.  Gainor,  45  Tex.  Civ. 
App.  588,  103  S.  W.  409,  it  appeared  that 
the  ground  on  which  a  writ  of  seques- 
tration of  property  was  asked,  as  stated 
in  the  affidavit,  was  that  the  '"plaintiff  fears 
that  the  defendant  will  make  use  of  his 
possession  to  convert  to  his  own  use  the 
fruits  or  revenues,  produced  by  the  property." 
The  court  held  that  the  words  "fruits"  and 
"revenues"  were  used  in  the  sequestration 
statute  (Rev.  Stats.,  art.  4864)  as  synony- 
mous, and  that  the  use  of  the  word  "or" 
between  these  words  did  not  present  in  the 
alternative  separate  grounds  for  the  writ,  nor 
render   the   affidavit  indefinite  or  uncertain. 

The  word  "revenue"  in  a  statute  (Art.  341, 
C.  C.  La.  1825;  Art.  347,  C.  C.  La.  1898) 
directing  a  tutor  to  invest  in  the  name  of 
his  minor  the  revenues  which  exceed  the  ex- 
penses of  his  ward  whenever  they  amount  to 
the  sum  of  five  hundred  dollars,  on  penalty 
of  being  charged  with  interest  thereon,  is  to 
be  taken  as  synonymous  with  the  word 
"funds,"  and  as  meaning  all  moneys  belong- 
ing to  the  minor  that  come  into  the  hands 
of  the  tutor  in  the  course  of  administration. 
Fuselier  v.  Babineau,  14  La.  Ann.  764,  quoted 
with  approval  in  the  Tutorship  of  Watson, 
61  La.  Ann.  1641,  26  So.  409. 

In  Cataract  Power,  etc.  Co.  v.  Buffalo,  131 
App.  Div.  485,  115  X.  Y.  S.  1045,  there  was 
involved  a  municipal  ordinance  granting  a 
franchise  to  a  private  company  to  introduce 
electrical  energy  into  the  city  for  the  pur- 
poses of  light,  heat  and  power,  and  providing 
that  the  structures  for  its  lines  should  be 
sufficient  to  afford  facilities  for  at  least  one 
other  company  which  additional  space  sliould 
not  be  used  by  the  company  receiving  the 
grant  for  ten  years  after  the  acceptance  of 
the  grant,  and  that  at  any  time  during  the 
ten  years  the  city  might  use  such  additional 
space  for  any  public  purpose  from  which  it 
should  not  derive  a  revenue  without  compen- 
sation. It  was  held  that  the  water  rates  paid 
by  persons  and  corporations  for  their  private 
use  waa  "revenue"  under  the  ordinance,  and 
that  the  city  had  no  right  to  use  the  addi- 
tional space  for  the  purpose  of  transmitting 
electricity  to  use  in  pumping  water  for  pri- 
vate use.  The  court  said:  "It  seems  to  me 
clear  that  water  rates  paid  by  private  parties 
to  the  citv  constitute  'revenue*  within  the 
meaning  of  that  word  as  used  in  the  ordi- 
nance, and  the  city  has  no  right  to  use  the 
additional  space  for  the  purpose  of  pumping 
water  for  such  private  use  without  compen- 
sation. Much  of  the  water  used  is  for  public 
purposes,  and  for  this  no  water  rates  are 
paid,  but  a  large  amount  is  received  as  water 
rates  for  merely  private  purposes  and  from 


private  persons,  and  this  certainly  is  'reve- 
nue,' and  for  it  compensation  should  be  paid." 

A  Maryland  statute  passed  in  1880  conferred 
on  a  city  the  power  to  license  and  regulate  cer- 
tain vehicles  owned  and  used  in  the  city,  and 
also  to  license  and  regulate  certain  occupations 
carried  on  therein;  "provided,  however,  that 
all  the  revenue  arising  from  said  licenses 
shall  be  applied  to  the  paving  or  repaving 
of  the  public  highways  of  the  city."  In 
Vansant  v.  Harlem  Stage  Co.  59  Md.  330,  the 
court  held  that  the  primary  object  of  the 
law  was  not  to  authorize  the  city  to  levy  and 
collect  a  tax  for  the  purpose  of  raising  reve- 
nue, and  that  the  term  "revenue"  used  in  the 
proviso,  was  used  in  the  same  sense  as,  "the 
money  received"  from  the  license,  and  in 
fact  only  made  a  particular  appropriation  of 
the  license  money,  where  without  such  pro- 
viso,  it  would  have  gone  for  general  municipal 
uses. 

The  Nebraska  statute  of  limitations  (Kev. 
St.  1913,  §  7581)  provides  in  part  that 
"every  claim  and  demand  in  behalf  of 
the  state,  except  for  revenue  [etc.]  shall  be 
barred  by  the  same  lapse  of  time  as  is  pro- 
vided bv  the  law  in  case  of  like  demands  be- 
tween  private  parties."  In  State  v.  Stanton 
County,  100  Neb.  747,  161  X.  W.  264,  it  was 
held  that  a  demand  by  the  state  for  the  taxes 
levied  and  collected  by  a  county  under  the 
statutes  providing  for  the  board  and  care 
of  patients  committed  to  the  state  hospital 
for  the  insane  (Ann.  St.  1911,  §§  10094, 
10095)  and  transferred  from  the  county  in- 
sane fund  to  the  county  general  fund,  was  a 
demand  for  "revenue"  of  the  state  within  the 
exception  in  the  statute. 

"All  Revenue.*' 

In  Humphrey  v.  Lang,  169  N.  G.  601,  86 
S.  E.  526,  L.R.A.1916B  626,  it  appeared  that 
a  testator  devised  to  his  wife  "all  revenue" 
from  certain  named  banks,  properties  and 
companies.  The  court  affirmed  the  holding 
of  the  lower  court  that  a  dividend  declared  by 
one  of  the  banks  named,  paid  to  the  estate  in 
a  time  certificate  of  deposit,  but  which  the 
stockholders  had  the  privilege  of  taking  in 
cash  or  in  stock,  at  their  option,  was  revenue 
or  income,  and  not  principal,  and  that'  the 
widow  was  entitled  to  it  under  the  will. 

"Estimated  Revenue," 

In  Callaway  v.  Baltimore,  99  Md.  315,  57 
Atl.  661,  there  was  involved  the  following 
provision  of  a  city  charter:  "In  case  of  any 
surplus  arising  in  any  fiscal  year  by  reason 
of  an  excess  of  income  received  from  the 
estimated  revenue  over  the  expenditures  for 
such  year,  the  said  surplus  shall  be  passed 
to  the  commissioners  of  finance  to  be  credited 
to  the  general  sinking  fund."    The  court  held 
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that  the  proceeds  of  a  loan  dedicated  by  the 
(•tatute  authorizing  the  same  to  a  particular 
municipal  use,  to  wit,  for  the  purpose  of  ex- 
tending the  city's  water  service  and  construct- 
ing an  additional  reservoir,  did  not  come 
within  the  description  of  "estimated  revenue," 
18  used  in  the  section  quoted.  Much  less, 
th<>  court  declared,  could  it  be  saM  that  the 
future  proceeds  of  stock  of  that  character, 
which  had  not  yet  been  issued  or  sold,  fell 
within  the  description  of  "estimated  revenue." 

*'Oeti€ral  Revenue,*' 

In  Whitehead  v.  Gibbons,  10  N.  J.  Eq.  230, 
It  appeared  that  a  will  contained  the  follow- 
ing provisions:      By   the   "second   item"   of 
his  will,  the  testator  declared,   "I  do  order 
and  direct  that  all  my  just  debts  be  paid  and 
freely  discharged,  for  which  purpose  I  bind 
my  whole,  entire  and  undivided  estate;   and 
I  direct  that  my  estate  shall  not  be  divided, 
and  no  devise  or  bequest  take  effect,  until  all 
my  just  debts  are  paid  and  fully  discharged 
from  the  general  revenues  of  my  estate,  to- 
frether  with  such  appropriations  as  are  here- 
inafter   mentioned   and    provided."     By    the 
"third  item"  of  his  will,  the  testator  ordered 
that  his  w^hole  and  entire  stock  of  blood  horses 
be  sold  at  public  auction,  and  the  proceeds 
of  the  sale  appropriated  to  the  payment  of 
his   debts,   and   the   surplus,   after   that,   be 
rlivided  equally  among  his  four  children.    By 
the  "fifth  item,"  he  ordered  all  bonds  secured 
by  mortgages,   promissory  notes,   and   other 
obligations  and  contracts  for  the  payment  of 
money,  except  Ashbel  Bruen's  bond  of  $12,000, 
secured  by  mortgage,  and  four  bonds  of  the 
city  of   Savannah,  to  be  collected   with   all 
possible  despatch,  and  the  proceeds  applied  to 
the  payment  of  his  debts,  and  any  surplus, 
over  and  above  what  is  sufficient  for  that  pur- 
pose, to  be  equiilly  divided  among  his  four 
children.    By  the  "twelfth  item,"  he  directed 
that  all  money  on  hand  in  any  bank  with 
which  he  kept  an  account,  and  at  his  dwell- 
ing house,  or  elsewhere,  also  all  and  every 
balance  of  account  for  money  or  funds  due 
him  in  the  hands  of  all  and  any  of  his  agents 
or  attorneys,  or  persons  with  whom  he  might 
have  had  dealings,  should  first  be  applied  to 
the  payment  of  his  funeral  expenses,  then  to 
the  payment  of  his  debts,  then  to  the  current 
temporary  expenses  of  his  children,  at  home 
or  abroad,  at  school  or  otherwise,  until  the  ad- 
justment of  his  affairs  in  ascertaining  the  con- 
dition of  the  estate  and  their  respective  rights, 
and  any  balance  remaining  should  go  into  his 
general  estate,  and  be  divided  equally  between 
his  four   children.     The   exceptants   to    the 
executor's  settlement  insisted  that  the  testa- 
tor intended  the  "general,  revenues"  of  the 
estate  as  the  primary  fund  to  pay  his  debts, 
that  he  charged   the   "general   revenues"  of 
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his  estate,  together  with  the  appropriations 
made  in  the  third,  fifth,  and  twelfth  items  of 
his  will,  with  the  payment  of  his  debts.  The 
court  said:  "What  constitutes  the  general 
revenues  of  this  estate?  I  think  it  is  plain 
the  testator  meant  the  rents  and  profits  of 
his  real  estate,  and  the  interest  or  profits 
arising  out  of  the  personal  estate.  He  had 
made  specific  devises  of  all  his  real  estate  to 
his  children.  He  had  charged  it  with  the 
payment  of  his  debts.  He  had  declared  the 
devises  should  not  take  effect  until  all  his 
debts  were  paid.  As  to  his  personal  prop- 
erty he  makes  a  specific  appropriation  of  the 
whole  of  it.  He  appropriates  a  part  of  it  to 
secure  a  trust  fund;  another  portion  of  it  he 
directs  his  executors  to  convert  into  money 
to  pay  his  debts;  another  part  to  convert 
into  money  to  pay  his  funeral  expenses;  then 
his  debts;  then  the  temporary  expenses  of  his 
children  until  his  estate  should  be  settled; 
and  he  then  specifically  bequeaths  all  the 
personal  property  he  could  enumerate,  not 
before  appropriated  to  his  four  children, 
making  provision  for  residue,  if  any.  He 
does  not  mean  the  personal  property  in  the 
third,  fifth,  and  twelfth  items  to  constitute  a 
part  of  the  general  revenue.  He  had  directed 
that  to  be  converted  into  money.  Nor  did  he 
mean  the  proceeds  or  interest  arising  out  of 
that  fund  to  make  any  part  of  that  revenue; 
for,  in  the  second  item  of  the  will,  he  distin- 
guishes it  from  tlie  general  revenue,  as  the 
appropriations  provided  with  the  'general 
revenues*  to  pay  his  debts.  We  then  have 
two  distinct  funds,  the  general  revenue  of  the 
testator's  estate,  chargeable  with  his  debts, 
and  a  fund  which  has  been  raised  out  of 
specific  personal  property,  converted  into 
money  by  the  express  orders  of  the  testator. 
Which  fund  is  to  be  the  first  appropriated 
for  the  purpose?  It  appears  to  me  to  have 
been  the  intention  of  the  testator,  and  that 
he  meant  the  phraseology  he  used  as  an 
expression  of  such  intention,  that  the  appro- 
priations made  in  the  second,  fifth,  and 
twelfth  items  of  the  will  should  constitute 
the  primary  fund  for  the  payment  of  his 
debts.  And  again,  if  there  is  an  absence  of 
an  intention  as  to  which  fund  shall  be  pri- 
marily liable,  upon  general  principles,  the 
debts  are  first  to  be  paid  out  of  the  property 
mentioned  in  the  items  enumerated.  The 
testator  first  charges  all  his  estate,  both  real 
and  personal,  with  the  payment  of  his  debts; 
but  knowing  it  would  not  be  necessary  to  sell 
his  real  estate  for  that  purpose,  nor  to  break 
in  upon  the  specific  legacies  which  he  had 
made  to  his  children,  he  declares  that  the 
revenues  shall  be  used  for  that  purpose,  to- 
gether with  such  other  appropriations  as  he 
makes.  The  word  'appropriations'  is  signifi- 
cant. It  evinces  the  intention  of  the  testa- 
tor to  designate  and  set  it  apart  from  his 
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other  property  for  a  specific  object.  The  word 
means  a  designation  to  a  particular  exclusive 
use.  He  orders  his  blood  horses  to  be  sold, 
and  certain  obligations  to  be  collected  with 
all  possible  despatch,  to  constitute  a  fund 
in  the  hands  of  his  executors  to  pay  his  debts. 
It  cannot  be  that  he  meant  the  'revenues  of 
his  estate  as  the  primary  fund/  and  this  fund, 
thus  'earmarked,*  as  it  were,  and  'appropri- 
ated' to  the  very  object,  to  be  a  secondary  or 
auxiliary  fund.  The  revenues  of  the  estate 
are  sufficient  to  pay  the  debts  without  the  aid 
of  the  appropriations  in  the  second,  fifth,  and 
twelfth  items  of  the  will.  Did  the  testator 
ever  contemplate  such  a  result  as  that  these 
appropriations  should  never  be  used  for  this 
object?  It  is  quite  as  clear  he  could  not  have 
meant  the  two  funds  as  a  common  fund  to 
pay  the  debts.  What  proportion  of  the  bur- 
den was  each  fund  to  bear,  and  at  what  period 
was  the  account  to  be  taken?  I,  think,  too, 
the  intention  of  the  testator  is  clear  from 
another  circumstance.  He  manifested  a  great 
anxiety  to  have  his  debts  paid  speedily.  The 
fund  created  by  the  third,  fifth,  and  twelfth 
items  of  his  will  was  a  certain  fund  in  the 
hands  of  his  executors  immediately  upon  their 
assuming  the  duties  of  their  office.  It  was 
a  fund  which  appropriately  belonged  to  the 
executors,  in  their  character  as  personal  rep- 
resentatives of  the  testator.  Not  so  with  the 
rents  and  profits  of  the  realty,  which  consti- 
tuted the  bulk  of  the  'revenue'  of  the  estate. 
They  did  not  pass  into  the  hands  of  the 
executors  ratione  officii.  They  had  no  author- 
ity to  collect  them,  except  by  the  express  or 
implied  authority  conferred  upon  them  by 
the  will.  The  will  gives  no  express  author- 
ity. It  is  only  by  implication  that  the  execu- 
tors possess  it.  The  testator  having  author- 
ized the  rents  to  be  appropriated,  under  cer- 
tain circumstances,  to  pay  his  debts,  and 
the  duty  of  paying  his  debts  devolving  upon 
his  executors,  by  implication,  they  are  clothed 
with  power  to  collect  the  rents.  .  .  .  The 
fact  that  the  testator  expressed  a  great  anxi- 
ety to  have  his  debts  speedily  paid;  that  of 
the  two  funds  charged  with  this  burden,  one 
was  a  certain  fund  in  ihe  hands  of  his  execu- 
tors available  at  once,  the  other  not  belonging 
to  them  appropriately  as  executors,  and  the 
testator  conferring  upon  them  no  express  au- 
thority to  obtain  possession  of  it,  all  these  con- 
siderations are  of  importance,  as  sliowing  that 
the  testator's  mind  was  not  upon  the  revenue 
of  his  estate  as  the  primary  fund  for  the 
payment  of  his  debts.  To  determine  that 
such  was  his  intention  would  mar  the  promi- 
nent feature  in  his  will,  his  determination  to 
have  his  debts  speedily  paid;  it  would  em- 
barrass the  very  object  which  seemed  to  swal- 
low up  all  others  in  contemplation  of  the 
testator.  To  mv  mind,  the  intention  of  tlie 
testator  is   clearly   expressed  upon  the  face 


of  the  will,  that  the  property  enumerated  in 
the  third,  fifth,  and  twelfth  items  should  con- 
Htitute  the  primary  fund  to  pay  his  debta. 
[hit  if  there  is  an  absence  of  intention  as  to 
v'hat  part  of  his  estate  shall  constitute  the 
primary  fund,  upon  well  settled  principles  of 
law,  the  property  named  in  these  several 
items  is  the  appropriate  and  primary  fund 
for  that  object.  .  .  .  But  it  is  said  that 
the  'general  revenues'  derived  from  his  estate, 
mentioned  in  the  second  item  of  the  will, 
constituted  the  testator's  'general  estate,'  and 
although  it  was  proceeds  and  interest  of  real 
and  personal  estate  specifically  devised  and 
bequeathed,  the  testator  did  not  intend  it 
should  go  to  the  devisees  and  legatees,  from 
the  fact  that  he  devised  to  them  the  realty 
and  personalty  out'  of  which  it  was  derived, 
because  he  declared  that  no  devise  or  bequest 
should  take  eflfect  until  all  his  debts  were 
paid;  that  his  revenue  had  accumulated  in 
the  hands  of  the  executors  before  the  debts 
were  paid,  and  consequently  before  any  devise 
or  bequest  took  effect.  This  brings  us  back 
to  the  first  question  we  considered,  whether 
the  testator  meant  anything  more  than  to 
charge  the  devises  and  legacies  with  the 
payment  of  his  debts,  and  to  make  the  reve- 
nues derived  from  them  an  auxiliary  fund 
to  the  specific  personal  property  appropriated 
for  his  debts.  I  have  before  stated  It  as  mv 
opinion,  that  it  was  the  intention  of  the  tes- 
tator that  the  devisees  and  legatees  should 
take  their  estates  and  legacies  without  dimi- 
nution, except  so  far  as  it  was  necessary 
to  appropriate  these  proceeds  to  the  payment 
of  his  debts  in  aid  of  other  funds  provided 
for  the  purpose." 

In  Stevens  v.  Miller,  3  Kan.  App.  192,  43 
Pac.  439,  it  was  said  that  the  words  "general 
revenue  purposes"  in  the  Kansas  statute  au- 
thorizing a  municipality  to  "levy  and  collect 
taxes  for  general  revenue  purposes  not  to  ex- 
ceed ten  mills  on  the  dollar  in  any  one  year, 
on  all  the  real,  mixed  and  personal  property 
within  the  limits  of  said  cities,  taxable  ac- 
cording to  the  laws  of  this  state,"  (Gen.  St. 
1889,  par.  788),  mean  the  same  as  "ordinary 
purposes."  Accordingly  it  was  held  that  in 
the  absence  of  a  showing  that  the  council  had 
already  levied  the  full  amount  permitted  by 
law  for  ''general  revenue  purposes,"  a  levy 
might  be  made  thereunder  for  the  purpose  of 
paying  a  judgment  against  the  city. 

**  Ordinary  Revenue." 

After  stating  the  various  lexical  and  other 
definitions  of  the  word  "revenue,"  the  court 
in  the  reported  case  holds  that  it  is  broader 
than  and  includes  receipts  from  taxation,  as 
well  as  municipal  income;  that  revenue  may 
be  said  to  be  the  genus,  while  taxation  is  but 
a  species.    The  court  concludes  that  the  word 
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'irevenne,"  as  used  in  an  act  appropriating 
one-third  of  the  money  out  of  the  state  reve- 
nue fund  for  the  support  of  the  public  schools 
(Laws  Mo.  1915,  §  1,  p.  89),  when  standing 
alone,  and  when  not  modified  by  the  word 
ordinary,  means  the  annual  and  current 
income  of  the  stafe,  however  derived,  which 
is  subject  to  appropriation  for  general  public 
uses.  This,  the  court  holds,  excludes  such  in- 
come as  the  constitution,  or  any  permanent 
exi:»ting  law,  may  specifically  devote  to  a 
special  purpose,  in  contradistinction  to  a  pub- 
lic use,  or  which  is  not  required  to  be  paid 
into  the  state  revenue  fund  but  into  a  special 
fund,  e.  g.,  the  collateral  inheritance  tax, 
specifically  collected  for  the  support  of  the 
state  university  and  its  departments  (R.  S. 
1909.  §  312)  ;  the  money  derived  from  license 
fees  on  motor  vehicles  (Laws  1911,  §  13,  p. 
331 ) ;  fees  paid  into  the  state  treasury  to 
the  credit  of  the  "insurance  department  fund" 
(R.  S.  1909,  §  6884) ;  and  others  of  similar 
sort.  However,  taking  the  two  words,  "ordi- 
nary'* and  "revenue,"  together,  as  they  occur 
in  the  appropriation  act  under  consideration, 
the  court  holds  that  they  mean  the  regular 
and  usual  annual  income  of  the  state,  how- 
ever derived,  which  is  subject  to  appropria- 
tion for  general  public  uses.  The  court  there- 
upon proceeds  to  the  determination  of  the 
question  whether  the  several  sums  mentioned 
in  the  agreed  statement  of  facts  are  included 
in  the  terms  "ordinary  revenue.*' 

"Bills  for  Raising  Revenue,'* 


"What  bills  are  properly  'bills  for  raising 
revenue,'  in  the  sense  of  the  Constitution,  has 
been  matter  of  some  discussion.     A  learned 
commentator  supposes  that  every  bill  which 
indirectly  or  consequentially  may  raise  reve- 
nue, is,  within  the  sense  of  the  Constitution, 
a  revenue  bill.    He  therefore  thinks,  that  the 
bills  for  establishing  the  post  office,  and  the 
mint,   and   regulating  the   value   of  foreign 
coin,  belong  to  this  class,  and  ought  not  to 
have  originated  (as  in  fact  they  did),  in  the 
senate.    But  the  practical  construction  of  the 
Constitution  has  been  against  this  opinion. 
And,  indeed,  the  history  of  the  origin  of  the 
power,  already  suggested,  abundantly  proves, 
that  it  has  been   confined  to  bills  to  levy 
taxes  in  the  strict  sense  of  the  words,  and  has 
not  been  understood  to  extend  to  bills   for 
other  purposes,  which  may  incidentally  cre- 
ate  revenue.     No  one  supposes  that  a  bill 
to  sell  any  of  the  public  lands,  or  to  sell  pub- 
lic stock,  is  a  bill  to  raise  revenue,  in  the 
sense  of  the  Constitution.    Much  less  would 
a  bill  be  so  deemed  which  merely  regulated 
the  value  of  foreign  or  domestic  coin,  or  au- 
thorized the  discharge  of  insolvent  debtors 
upon    assignment    of    their    estates    to    the 
United  States,  giving  a  priority  of  payment 
to  the  United  States  in  case  of  insolvency, 
Ann.  Cas.  1918B. — 14. 
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although  all  of  them  might  incidentally  bring 
revenue  into  the  treasury.  Story,  Const. 
§  880."  The  Nashville,  4  Biss.  188,  17  Fed. 
Cas.  No.  10,023. 

This  practical  construction  of  the  provi- 
sion of  the  federal  (Art.  1,  §  7,  8  Fed.  St. 
Ann.  337)  and  the  state  constitutions  that 
"all  bills  for  raising  revenue  shall  originate 
in  the  house  of  representatives,"  contended 
for  by  Judge  Story,  viz.,  that  the  phrase  "bills 
for  raising  revenues"  is  confined  to  bills  the 
direct  and  principal  object  of  which  is  to 
raise  revenue,  has  been  followed  in  practically 
all  the  decisions  arising  under  those  provi- 
sions. The  Nashville,  4  Biss.  188,  17  Fed. 
Cas.  No.  10,023;  Twin  City  Bank  v.  Nebe- 
ker,  167  U.  S.  196,  17  S.  Ct.  766,  42  U.  S. 
(L.  ed.)  134,  affvnnvng  3  App.  Cas.  (D.  C.) 
190;  Dundee  Mortg.  Trust  Invest.  Co.  v.  Par- 
rish,  il  Sawy.  (U.  8.)  92;  Geer  v.  Ouray 
County,  97  Fed.  435,  38  C.  C.  A.  250;  Twin 
Falls  Canal  Co.  v.  Foote,  192  Fed.  583;  Stan- 
field  V.  Umatilla  River  Water  Users*  Assoc. 
192  Fed.  596;  Harper  v.^Elberton,  23  Ga.  566; 
Com.  V.  Bailey,  81  Ky.  395,  reversing  3  Ky. 
L.  Rep.  110;  State  v.  Bernheim,  19  Mont.  512, 
49  Pac.  441;  Anderson  v.  Rittenbusch,  22 
Okla.  761,  98  Pac.  100^;  Cornelius  v.  State, 
40  Okla.  733,  140  Pac.  1187;  Johnson  v.  Grady 
County  (Okla.)  150  Pac.  497;  Trustees',  etc. 
Ins.  Co.  V.  Hooton  (Okla.)  157  Pac.  293, 
L.R.A.1910E  602;  In  re  Ambler,  11  Okla. 
Crim.  449,  148  Pac.  1061.  See  also  Millard 
V.  Roberts,  202  U.  S.  429,  26  S.  Ct.  674,  60 
U.  S.  (L.  ed.)  1090. 

"  *A  bill  for  raising  revenue,'  as  we  under- 
stand it  from  the  debates  on  the  Federal  Con- 
stitution, authorities,  and  textwriters,  em- 
braces all  appropriations  of  money  for  the 
public  treasury  where  the  bill  either  pro- 
vides for  the  levy  of  duties  or  taxes,  capita- 
tion or  ad  valorem,  upon  the  people,  or  is  a 
part  of  a  system  of  laws  or  another  bill  which 
does  so  provide."  Com.  v.  Bailey,  81  Ky. 
395,  reversing  3  Ky.  L.  Rep.  110. 

"It  is,  of  course,  possible  to  differentiate 
between  a  law  *for  raising  revenue'  and  a 
'revenue  law,'  but  the  distinction  is  not  en- 
tirely obvious,  and  the  two  phrases  might 
very  properly  be  used  to  convey  the  same 
meaning.  Lexically  and  grammatically,  the 
strain  comes,  not  in  assimilating  but  in  dis- 
tinguishing them.  As  language  is  commonly 
and  ordinarily  understood,  it  would  seem 
that,  where  a  bill  *for  raising  revenue*  is 
enacted  into  law,  it  becomes  'a  revenue  law,' 
and  a  'revenue  law'  originates  in  a  bill  'for 
raising  revenue.'"  Twin  Falls  Canal  Co.  v. 
Foote,  192  Fed.  583,  wherein  it  was  held  that 
the  Reclamation '  Act  (Act  of  June  17,  1902, 
c.  1093;  32  Stat.  388;  7  Fed.  St.  Ann.  1098) 
was  not  a  bill  "for  raising  revenue"  in  the 
constitutional  sense.  To  the  same  effect  see 
Stanfteld  v.  Umatilla  River  Water  Users* 
Assoc.  192  Fed.  596. 
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Any  law  which  provides  for  the  assessment 
and  collection  of  a  tax  to  defray  the  expenses 
of  the  government,  is  a  revenue  law.  Such 
legislation  is  commonly  referred  to  under  the 
general  term,  "revenue  measures,"  and  those 
measures  include  all  the  laws  by  which  the 
government  provides  means  for  meeting  its 
expenditures.  Peyton  v.  Bliss,  Woolw.  170, 
19  Fed.  Cas.  No.  11.055. 

"Bills  for  raising  revenue*'  are,  when 
passed,  "revenue  laws"  within  the  meaning 
of  the  statute  (Act  of  July  18,  1866,  §  8;  14 
Stat.  180,  now  Rev.  Stat.  §  3088;  2  Fed. 
St.  Ann.  (2d  ed.)  1173)  authorizing  an  ac- 
tion in  rem,  where  a  vessel  or  the  master  or 
owner  of  a  vessel  is  subject  to  a  penalty 
for  a  violation  of  the  revenue  laws  of  the 
United  States.  The  Nashville,  4  Biss.  188, 
17  Fed.  Cas.  No.  10,023. 

The  post-office  laws  are  not  laws  or  bills  for 
raising  revenue  within  the  constitutional  pro- 
vision, U.  S.  V.  James,  13  Blatchf.  207,  26 
Fed.  Cas.  No.  15,464 ;  though  they  are  revenue 
laws  within  the  meaning  of  certain  statutes, 
U.  S.  v.  Bromley,  12  How.  88,  13  U.  S. 
(L.  ed.)  905;  Warner  v.  Fowler,  4  Blatchf. 
311,  29  Fed.  Cas.  No.  17,182.  So,  a  bill  es- 
tablishing or  increasing  rates  of  postage  is 
not  a  bill  for  raising  revenue,  within  the 
meaning  of  the  Constitution.  U.  S.  v.  James, 
13  Blatchf.  207,  26  Fed.  Cas.  No.  15,464, 
wherein  the  court  said:  "Certain  legislative 
measures  are  unmistakably  bills  for  raising 
revenue.  These  impose  taxes  upon  the  peo- 
ple, either  directly  or  indirectly,  or  lay  du- 
ties, imposts  or  excises,  for  the  use  of  the 
government,  and  give  to  the  persons  from 
whom  the  money  is  exacted  no  equivalent  in 
return,  unless  in  the  enjoyment,  in  common 
with  the  rest  of  tlie  citizens  of  the  benefit 
of  good  government.  It  is  this  feature  wiiich 
characterizes  bills  for  raising  revenue.  They 
draw  money  from  the  citizen;  they  give  no 
direct  equivalent  in  return.  In  respect  to 
such  bills  it  was  reasonable  that  the  imme- 
diate representatives  of  the  taxpayers  should 
alone  have  the  power  to  originate  them. 
Their  immediate  responsibility  to  their  con- 
stituents, and  their  jealous  regard  for  the 
pecuniary  interests  of  the  people,  it  was  sup- 
posed, would  render  them  especially  watch- 
ful in  the  protection  of  those  whom  they 
represented.  But  the  reason  fails  in  respect 
to  bills  of  a  different  class.  A  bill  regulating 
postal  rates  for  postal  service,  provides  an 
equivaleht  for  the  money  which  the  citizen 
may  choose  voluntarily  to  pay.  He  gets  the 
fixed  service  for  the  fixed  rate,  or  he  lets  it 
alone,  as  he  pleases  and  as  his  own  interests 
dictate.  Revenue,  beyond  its  cost,  may  or 
may  not  be  derived  from  the  service  and  the 
pay  received  for  it,  but  it  is  only  a  very 
strained  construction  which  would  regard 
a  bill  establishing  rates  of  postage  as  a  bill 
for  raising  revenue,  within  the  meaning  of 


the  Constitution.  This  broad  distinction  ex- 
isting in  fact  between  the  two  kinds  of  bills, 
it  is  obviously  a  just  construction  to  confine 
the  terms  of  the  Constitution  to  the  case 
which  they  plainly  designate.  To  strain  those 
terms  beyond  their  primary  and  obvious 
meaning,  and  thus  to  introduce  a  precedent 
for  that  sort  of  construction,  would  work 
a  great  public  mischief." 

The  act  (Act  of  June  3,  1864;  13  Stat.  99, 
c.  106)  providing  for  a  national  currency 
secured  by  a  pledge  of  United  States  bonds 
and  for  the  circulation  and  redemption  there- 
of, so  far  as  it  imposed  a  tax  on  the  aver- 
age amount  of  the  notes  of  a  national  bank- 
ing association,  was  not  a  revenue  bill  within 
the  constitutional  clause.  Twin  City  Bank 
V.  Nebeker,  167  U.  S.  196,  17  S.  Ct.  766.  42 
U.  S.  (L.  ed.)  134,  affirming  '3  App.  Cas. 
(D.  C.)  190,  wherein  Mr.  Justice  Harlan 
said:  "What  bills  belong  to  that  class  is  a 
question  of  such  magnitude  and  importance 
that  it  is  the  part  of  wisdom  not  to  attempt,, 
by  any  general  statement,  to  cover  every 
possible  phase  of  the  subject.  It  is  sufficient 
in  the  present  case  to  say  that  an  act  of 
Congress  providing  a  national  currency  se- 
cured by  a  pledge  of  bonds  of  the  United 
States,  and  which,  in  the  furtherance  of  that 
object,  and  also  to  meet  the  expenses  at- 
tending the  execution  of  the  act,  imposed  a 
tax  on  the  notes  in  circulation  of  the  bank- 
ing associations  organized  under  the  statute, 
is  dearlv  not  a  revenue  bill  which  the  Consti- 
tution  declares  must  originate  in  the  House 
of  Representatives.  Mr.  Justice  Story  has 
well  said  that  the  practical  construction  of 
the  Constitution  and  the  history  of  the  origin 
of  the  constitutional  provision  in  question 
proves  that  revenue  bills  are  those  that  levy 
taxes  in  the  strict  sense  of  the  word,  and  are 
not  bills  for  other  purposes  which  ma}*  in- 
cidentally create  revenue.  1  Story  on  Const. 
§  880.  Tlie  main  purpose  that  Congress  had 
in  view  was  to  provide  a  national  currency 
based  upon  United  States  bonds,  and  to  that 
end  it  was  deemed  wise  to  impose  the  tax  in 
question.  The  tax  was  a  means  for  effectually 
accomplishing  the  great  object  of  giving  to 
the  people  a  currency  that  would  rest,  pri- 
marily, upon  the  honor  of  the  United  States, 
and  be  available  in  every  part  of  the  country. 
There  was  no  purpose  by  the  act  or  by  any 
of  its  provisions  to  raise  revenue  to  be  ap- 
plied in  meeting  the  expenses  or  obligations 
of  the  government." 

An  act  incorporating  a  town  is  not  an  act 
"for  raising  revenue,"  although  the  act  among 
the  many  powers  conferred  on  the  town  the 
power  to  tax.  In  such  a  case  taxation  is 
not  the  end;  it  is  a  mere  incident.  Harper 
V.  Elberton.  23  Ga.  .566. 

An  act  entitled  "An  act  to  provide  uniform 
and  cheap  textbooks  for  the  public  schools 
of  Minnesota    (Laws  1877,  c.   75;   Gen.   St. 
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1878,  c.  36,  §§  156-167)"  was  held  not  to  be 
t  revenue  act  in  Curryer  v.  Merrill,  25  Minn. 
I,  33  Am.  Kep.  450,  wherein  the  court  said: 
''A  bill  for  raising  a  revenue  is  one  whose 
main  purpose  is  to  raise  money  by  taxation. 
A  mere  appropriation  of  public  money,  though 
it  may  lead  to  the  necessity  of  taxation,  ia 
insufficient  to  characterize  a  measure  as  one 
for  revenue,  such  as  must  originate  in  the 
house,  and  not  in  the  senate." 

In  Geer  v.  Ouray  County,  97  Fed.  435,  38 
C.  C.  A.  250,  it  was  held  that  an  act  (Act  of 
April  17,  1889;  1  Mill  Ann.  St.  Colo.  1891, 
§§  945-948)  entitled  "An  act  to  enable  the 
several  counties  of  the  state  to  refund  their 
bonded  debt  which  has  matured,  or  may  here- 
after mature,  and  to  issue  bonds  in  satisfac- 
tion of  judgments  and  matured  bonds,"  was 
not  a  bill  for  raising  revenue.  The  court 
said:  "A  bill  for  raising  revenue,  within  the 
meaning  of  this  provision  of  the  Constitution, 
is  one  which  provides  for  the  levy  and  col- 
lection of  taxes  for  the  purpose  of  paying  the 
officers  and  of  defraying  the  expenses  of  the 
government.  This  act  was  not  of  that  char- 
acter. Its  main  purpose  was  to  authorize 
certain  quasi  municipal  corporations  to  re- 
fund their  debts.  The  provisions  for  the  levy 
and  collection  of  taxes  which  it  contained 
were  mere  incidents  to  the  general  refund- 
ing legislation  which  it  carried.  The  proba- 
bility is  that  they  did  not  even  increase  the 
taxes  which  the  counties  were  required  to 
levy,  for  they  were  bound  to  lay  taxes  to  pay 
their  debts  and  the  interest  upon  them  be- 
fore as  well  as  after  they  were  refunded. 
These  provisions  raise  no  revenue  for  the 
government,  but,  on  the  other  hand,  the  act 
expressly  provided  that  the  moneys  derived 
from  the  levies  made  under  it  should  not  be 
appropriated  to  pay  the  oflBcers  of  the  state  or 
of  the  county,  or  to  defray  the  expenses  of 
governing  the  people,  but  should  be  set  apart 
and  applied  exclusively  to  pay  the  bonds  and 
coupons  issued  under  it  for  the  purpose  of 
refunding  the  debts  of  the  counties." 

In  Anderson  v.  Rittenbusch,  22  Okla.  761,  98 
Pac.  1002,  it  was  held  that  a  statute  (Sess. 
Laws  1907-08,  p.  729,  c.  81,  art.  9)  entitled 
"An  act  for  the  discovery  of  property  not 
listed  for  taxation,  providing  for  its  assess- 
ment and  the  collection  of  taxes  thereon," 
was  not  a  bill  for  raising  revenue.  The 
court  said :  "We  have  a  complete  revenue  law 
for  the  purpose  of  raising  money  to  defray 
the  expenses  of  state,  county,  and  municipal 
government,  and  one  that  would  apportion 
the  burdens  of  government  justly  and  equal- 
ly among  the  taxpayers  if  all  property  own- 
ers complied  with  its  provisions.  Unfortu- 
nately this  is  not  the  case,  and  the  legislature 
found  it  necessary  to  provide  a  means  for 
reaching  property  which,  through  fraud  or 
other   means,    was    omitted    from    taxation, 
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whereby  such  property  and  the  owners  there- 
of would  be  required  to  pay  their  just  share 
of  the  burdens  of  government.  To  our  minds 
such  a  law  is  in  no  sense  a  bill  for  raising 
revenue,  although  it  may  incidentally  have 
that  effect.  It  does  not  belong  to  that  class 
of  revenue  bills  mentioned  by  Judge  Story 
as  those  that  levy  taxes  in  the  strict  sense  of 
the  word." 

In  holding  that  a  Kentucky  statute  (Act 
of  April  9,  1880)  for  the  regulation  of  the 
fees  and  salaries  of  the  public  officers  enu- 
merated in  the  lirst  section  was  not  a  ''bill  for 
raising  revenue,"  the  court  in  Com.  v.  Bailey, 
81  Ky.  395,  reversing  3  Ky.  L.  Rep.  110,  said; 
"  'A  bill  for  raising  revenue,'  as  we  under- 
stand it  from  the  debates  on  the  Federal  Con- 
stitution, authorities,  and  textwriters,  cm- 
braces  all  appropriations  of  money  for  the 
public  treasury  where  the  bill  either  provides 
for  the  levy  of  duties  or  taxes,  capitation  or 
ad  valorem,  upon  the  people,  or  is  a  part  of  a 
system  of  laws  or  another  bill  which  does  so 
provide.  A  bill  may  originate  in  the  senate 
for  the  appropriation  of  money  for  or  from 
the  treasury,  unless  it  necessitates  the  levy  of 
taxes  or  duties  to  meet  its  requirements. 
The  principle  underlying  this  provision  of  the 
Constitution  is  founded  on  the  ground  that 
the  people  are  bound  to  pay  the  taxes  to  sup- 
port the  government  in  consideration  of  pro- 
tection to  their  lives,  liberty,  and  property; 
hence,  the  power  of  taxation  was  placed  in 
the  hands  of  the  popular  branch  of  the  legis- 
lature as  a  means  of  security  to  the  people, 
from  whom  its  members  are  selected,  against 
exactions  by  taxation  for  other  than  strictly 
governmental  purposes.  This  view  excludes 
from  the  comprehension  of  this  constitutional 
clause  such  bills  as  appropriate  money  to  or 
from  the  treasury,  raised  from  the  people 
in  consideration  of  other  benefits  and  services 
than  protection  in  their  lives,  liberty,  and 
property.  .  .  .  It  is  clear  from  every 
source  that  the  terms  'bills  for  raising  reve- 
nue' are  confined  to  bills  to  levy  taxes  in  the 
strict  sense  of  the  word,  and  do  not  embraco 
bills  for  other  purposes  which  incidentally 
create  revenue,  unless  so  framed  as  to  draw 
money  from  the  people,  with  no  other  advan- 
tage or  benefit  to  them  except  the  general 
protection  which  belongs  to  the  citizen  un- 
der our  form  of  government  as  a  matter  of 
common  right.  The  act  before  us  incidentally 
turns  money  into  the  treasury.  The  reduc- 
tion of  the  fees  and  salaries  of  the  officers 
named  necessarily  results  in  increasing  the 
sums  in  the  treasury  to  the  extent  of  the 
amount  these  officers  may  collect  for  their 
services  beyond  $3,000,  deputy  hire  and 
necessary  expenses.  But  the  sums  collected 
by  them  from  the  litigant  or  persons  for 
whom  the  services  may  be  rendered  are  in 
consideration    of    such    services,    and    those 
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sums  are  not,  in  the  strict  sense,  taxes  levied 
on  the  citizen  any  more  than  increased  post- 
age is  a  tax  levied  on  the  sender  of  mail 
matter.  Both  have  a  consideration  to  sup- 
port them,  and  that  consideration  is  excep- 
tional, and  does  not  belong  to  the  people  in 
common,  but  it  is  rendered  for  the  identical 
persons  who  are  bound  to  pay  therefor.  The 
act  neither  increases  nor  diminishes  the  bur- 
dens of  the  people  or  litigants  who  pay  the 
fees  of  these  officers  for  their  services.  The 
rate  of  fees  remains  the  same,  the  effect  and 
purpose  of  the  act  being  to  so  regulate  the 
compensation  of  these  officers  as  to  reduce 
the  sum  retained  by  them  for  their  services 
to  $3,000.  We  do  not  think  the  bill  was,  in 
any  particular,  a  bill  *for  raising  revenue'  in 
the    constitutional    sense    of    those    terms.** 

An  act  creating  the  office  of  county  assessor, 
and  for  other  purposes  relative  thereto  ( Sess. 
Laws  Okla.  1910-11,  c.  152),  has  been  held 
not  to  be  a  bill  for  raising  revenue,  since 
"revenue  bills"  are  those  that  lew  taxes  in 
the  strict  sense  of  the  word.  Johnson  v. 
Grady  County  (Okla.)  150  Pac.  497. 

In  Colorado  Nat.  L.  Assur.  Co.  v.  Clay- 
ton, 54  Colo.  256,  130  Pac.  330,  it  was  held 
that  a  bill  regulating  the  insurance  business 
and  insurance  companies  doing  business  with- 
in the  state,  and  requiring  the  payment  of 
certain  enumerated  fees  and  a  two  per  cent 
tax  annually  on  gros.s  premiums,  was  not  a 
bill  for  raising  revenue.  The  court  said: 
"Plaintiff  contends  the  tax  is  a  revenue 
measure,  and  unconstitutional  because  the  act 
originated  in  the  senate  instead  of  the  house. 
This  contention  does  not  meet  with  our  ap- 
proval. A  bill  designed  to  accomplish  some 
well  defined  purpose  other  than  raising  reve- 
nue, is  not  a  revenue  measure.  Merely  be- 
cause, as  an  incident  to  its  main  purpose,  it 
may  contain  provisions,  the  enforcement  of 
which  produces  a  revenue,  does  not  make  it  a 
revenue  measure.  Revenue  bills  are  those 
which  have  for  their  object  the  levying  of 
taxes  in  the  strict  sense  of  the  words.  If 
the  principal  object  is  another  purpose,  the 
incidental  production  of  revenue  growing  out 
of  the  enforcement  of  the  act  will  not  make 
it  a  bill  for  raising  revenue.  The  primary 
object  and  purpose  of  this  bill  was  to  regulate 
insurance  companies  and  the  insurance  busi- 
ness in  the  state.  It  is  a  regulation  or  super- 
vision tax,  and  the  method  of  arriving  at  the 
amount,  or  because  of  its  operation  the  act 
produces  an  excess  which  is  required  to  be 
turned  into  the  general  fund,  does  not  affect 
its  validity  or  render  it  an  act  for  revenue." 

In  State  v.  Bernheira,  19  Mont.  512,  49 
Pac.  441,  it  appeared  that  a  statute  (Sess. 
Laws  1893,  p.  150;  Civ.  Code  §§  978-984) 
providing  that  the  owner  of  a  railroad  or 
steamboat  should  provide  each  agent  who 
was  authorized  to  sell  tickets  with  a  certifi- 


cate of  authority,  which  the  agent  must  ex- 
hibit to  the  secretary  of  state,  who,  on  pay- 
ment of  a  license  fee  of  one  dollar,  should 
issue  a  license  authorizing  him  to  engage  in 
thf  business  of  selling  tickets  of  the  common 
carrier  from  whom  he  held  his  appointment, 
originated  in  the  senate.  It  was  held  that 
the  fact  that  a  license  fee  of  one  dollar  must 
be  paid  to  the  secretary  of  state  for  the  li- 
cense, did  not  make  the  law  a  bill  for  rais- 
ing revenue,  and  so  unconstitutional. 

A  statute  requiring  the  payment  of  certain 
fees  by  parties  litigant  to  officers  named  in 
the  act,  who  were  paid  by  salary  and  not 
out  of  such  fees  (I^ws  Ore.  1893,  p.  163), 
has  been  held  not  to  be  a  bill  for  raising 
revenue.  Northern  Counties  Invest.  Trust 
v.  Sears,  30  Ore  388,  41  Pac.  931,  35  L-R^. 
188,  wherein  tlie  court  said:  "A  law  which 
requires  a  fee  to  be  paid  to  an  officer,  and 
finally  covered  into  the  treasury  of  a  county, 
for  which  the  party  paying  the  fee  receives 
some  equivalent  in  return,  other  than  the 
benefit  of  good  government,  which  is  enjoyed 
by  the  whole  community,  and  which  the  party 
may  pay  and  obtain  the  benefits  under  the 
law,  or  let  it  alone,  as  he  chooses,  does  not 
come  within  the  category  of  an  act  for  rais- 
ing revenue." 

The  Oklahoma  Medical  Practices  Act 
(Comp.  Laws  1909,  §§  4242-4264)  imposing  a 
fee  on  peddlers  of  medicine  and  medical  ap- 
pliances is  not  a  revenue  measure,  since 
revenue  laws  in  the  contemplation  of  the  con- 
stitution are  those  only  whose  principal  pur- 
pose is  the  raising  of  revenue,  and  not  those 
under  which  revenue  may  incidentally  arise. 
In  re  Ambler,  11  Okla.  Crim.  449,  148  Pac. 
1061. 

The  Oregon  statute  (Act  of  Nov.  25,  1885, 
Laws  Spec.  Sess.  38)  amending  an  act  en- 
titled "An  act  to  regulate  the  sale  of  spiritu- 
ous, malt,  and  vinous  liquors,"  and  fixing, 
different  amounts  for  the  license  to  sell  such 
liquors  than  were  provided  for  in  the  act 
amended,  has  been  held  not  to  be  a  bill  to 
raise  revenue.  State  v.  Wright,  14  Ore.  365, 
12  Pac.  708. 

A  law  authorizing  the  levy  of  taxes  to 
build  bridges  and  roads  has  been  held  not 
to  be  a  "revenue  bill."  Fletcher  v.  Oliver, 
25  Ark.  289,  wherein  the  court  said:  "Labor 
produces  money ;  the  tim1)er,  stone  and  gravel 
used  in  the  construction  of  the  road  may  be 
converted  into  money.  It  requires  money  to 
produce  the  labor,  timber,  stone  and  gravel 
that  may  be  used  in  the  construction  of  the 
roads.  If  one  should  contract  with  another 
for  the  building  of  a  public  road  or  highway 
from  here  to  Hot  Springs,  over  which  the 
public  could  travel  by  the  ordinary  means  of 
conveyance,  we  should  expect  the  ravines  and 
streams  between  here  and  that  point  to  lie 
placed  in  such  condition,  by  bridging  or  other- 
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wise,  as  would  render  the  crossing  as  free 
from  all  danger  as  any  other  portion  of  the 
road.  Money,  in  this  instance,  is  placed  in 
the  same  class  of  adjuncts  for  building  roads 
tnd  highwaya  that  timber,  stone,  gravel  or 
labor  may  be,  and,  as  such,  is  not  revenue,  in 
the  sense  in  which  the  word  is  used  in  the 
c^mstitution.  The  revenue  there  referred  to 
was  such  as  might  be  imposed  for  the  support 
of  the  state  government,  and  the  payment  of 
its  ordinary  expenses.  There  are  many  laws 
that  provide  for  raising  money  by  taxation 
that  are  not  revenue  laws.  The  law  under 
which  the  city  derives  the  power  to  tax  the 
property  within  its  limits,  originated  in  the 
senate.  The  law  organizing  schools,  and  per- 
mitting the  levy  qf  a  tax  for  that  specific 
purpose,  originated  in  the  senate,  and  no  one 
ever  dreamed  of  calling  them  revenue  laws." 
An  act  (Sess.  Laws  Okla.  1913,  c.  246) 
entitled  ''An  act  providing  for  exemption 
from  ad  valorem  tax  on  mortgages  of  real  es- 
tate and  the  indebtedness  thereby  secured,  the 
payment  of  the  registration  tax  when  filing 
mortgages  for  record,"  etc.,  has  been  held  not 
to  be  a  revenue  bill.  Cornelius  v.  State,  40 
Okla.  733,  140  Pac.  1187:  Trustees',  etc.  Ins. 
Co.  V.  Hooten  (Okla.)  157  Pac.  203,  L.R.A. 
1916E  602. 

In  Mumford  ▼.  Sewell,  11  Ore.  67,  4  Pac. 
585,  5  Am.  Rep.  462,  in  construing  a  law 
(Act  of  Oct.  26,  1882)  taxing  mortgages,  the 
court  said:  "Some  of  lis  have  considerable 
doubt  whether  the  bill  is  not  properly  a  bill 
for  raising  revenue,  and  therefore  in  violation 
of  sec.  18  of  art.  4  of  the  state  constitution, 
because  it  originated  in  the  senate.  But  it 
is  not  suflfioiently  clear  that  a  law  wliich 
merely  declares  that  certain  property  there- 
tofore exempt  from  taxation  shall  thereafter 
be  subject  to  taxation,  is  strictly  a  law  for 
raising  revenue.  We  do  not  feel  warranted, 
therefore,  as  at  present  advised,  in  declaring 
the  law  unconstitutional  on  this  ground." 
In  Dundee  Mortg.  Trust.  Invest.  Co.  v.  Parrish, 
11  Sawy.  (U.  S.)  92,  however,  in  construing 
the  same  act,  the  court  said :  "But  I  am  clear 
that  this  is  not  >  bill  for  raising  revenue. 
True,  it  provides  that  when  revenue  is  to  be 
raised  mortgages  shall  contribute  thereto  as 
.hind.  But  it  does  not  authorize  or  provide 
for  levying  any  tax  or  raising  a  cent  of  reve- 
nue. A  bill  for  raising  revenue  or  a  'money 
hill,'  as  it  was  technically  called  at  common 
law,  is  a  bill  levying  a  tax  on  all  or  some  of 
the  persons,  property,  or  business  of  the  coun- 
try for  a  public  purpose;  and  the  assessment 
or  listing  and  valuation  of  the  polls  or  prop- 
erty preliminary  thereto,  and  all  laws  regu- 
lating the  same,  are  merely  measures  to  se- 
eiire  what  may  be  deemed  a  just  or  expedient 
basis  for  the  levying  of  a  tax  or  raising  a 
revenue  thereon." 

A  Kentucky  statute  (Act  of  March  4, 
1904),  "relating  to  revenue  and  taxation,  pro- 
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viding  for  license  taxes  on  compounded,  recti- 
fied, adulterated  or  blended  distilled  spirits, 
known  and  designated  as  single  stamped 
spirits,  and  providing  penalties  for  violations 
of  its  provisions,'^  has  been  held  to  be  a  bill 
for  raising  revenue,  and  not  a  bill  to  regulate 
the  manufacture  and  use  of  rectified  spirits 
with  revenue  as  a  mere  incident.  Hence,  hav- 
ing originated  in  the  senate,  it  was  held  void. 
H.  A.  Thierman  Co.  v.  Com.  123  Ky.  740,  97 
S.  W.  366,  30  Ky.  L.  Kep.  72. 

In  Perry  County  v  Selma,  etc.  R.  Co.  58 
Ala.  546,  it  was  held  that  an  Alabama  stat- 
ute (Act  of  Feb.  9,  1870,  Pamph.  Acts  87) 
entitled  an  act  "To  amend  an  act  entitled  an 
act  to  establish  revenue  laws  for  the  state  of 
Alabama,"  though  in  a  sense  reducing  the 
taxes  in  that  it  assumed  to  relieve  certain 
railroad  property,  was  nevertheless  a  bill 
for  raising  revenue,  and  unconstitutional  by 
reason  of  having  originated  in  the  senate. 

''Revenue  Laws  J* 

In  General. 

Any  law  which  provides  for  the  assessment 
and  collection  of  a  tax  to  defray  the  expenses 
of  the  government  is  a  revenue  law.  Such 
legislation  is  commonly  referred  to  under  the 
general  term,  "revenue  measures,"  and  those 
measures  include  all  the  laws  by  which  the 
government  provides  means  for  meeting  its 
expenditures.  Peyton  v.  Bliss,  Woolw.  170, 
19  Fed.  Cas.  No.  11.055. 

The  lexical  definition  of  the  term  reven/ue 
is  very  comprehensive:  and  is  thus  given  by 
Webster  r  "The  income  of  a  nation,  derived 
from  its  taxes,  duties,  or  other  sources,  for 
the  payment  of  the  national  expenses."  The 
phrase  other  sources  would  include  the  pro- 
ceeds of  public  lands,  those  arising  from  the 
sale  of  public  securities,  the  receipts  of  the 
patent  office  in  excess  of  its  expenditures, 
and  those  of  the  post-ofTice  department  when 
there  should  be  such  excess.  Indeed,  the 
phrase  would .  apply  in  all  cases  of  such  ex- 
cess. But  it  is  a  matter  of  common  knowl- 
edge that  the  appellative  "revenue  laws"  is 
never  applied  to  the  statutes  involved  in  these 
classes  of  cases.  U.  S.  v.  Norton,  91  U.  S. 
666,  23  U.  S.  (L.  ed.)  454;  2  Cow.  Crim. 
(N.  Y.)    358. 

"Bills  for  raising  revenue"  are,  when 
passed,  "revenue  laws"  within  the  meaning 
of  the  statute  (Act  of  July  18,  1866,  §  8;  14 
SUt.  180,  now  Rev.  Stat.  §  3088;  2  Fed.  St. 
Ann.  (2d  ed.)  173)  authorizing  an  action  in 
rem,  where  a  vessel  or  the  owner  or  master 
of  a  vessel  is  subject  to  a  penalty  for  a  vio- 
lation of  the  revenue  laws  of  the  United 
States.  "Revenue  laws,"  within  this  statute, 
then,  means  laws  relating  to  the  income  of  the 
government,  arising  from  taxation,  duties  and 
the  like,  and  which  on  their  face  were  plain- 
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ly  designed  to  raise  revenue.    The  Nashville, 

4  Biss.  188,  IT  Fed.  Cas.  No.  10,023. 
While  the  post-office  laws  are  revenue  laws, 

within  the  meaning  of  certain  statutes,  U.  S. 
V.  Bromley,  12  How.  88,  13  U.  S.  (L.  ed.) 
905;  Warner  v.  Fowler,  4  Blatchf.  84,  29  Fed. 
Cas.  No.  17,182;  they  are  not  laws  or  bills 
for  raising  money  within  the  Constitution, 
U.  S.  V.  James,  13  Blatchf.  207,  26  Fed.  Cas. 
No.  15,464. 

That  the  general  term  "revenue  laws"  in- 
cludes internal  revenue  acts,  has  been  both 
held,  U.  S.  V.  Wright,  11  Int.  Rev.  Rec.  22, 
35, 17  Pittsb.  Leg.  J.  20,  3  Pittsb.  192,  28  Fed. 
Cas.  No.  16,770,  and  denied,  Stevens  v.  Mack, 

5  Blatchf.  514,  6  Int.  Rev.  Rec.  181,  23  Fed. 
Cas.  No.   13,404. 

The  Act  of  July  4,  1864  (13  Stat.  390), 
entitled  "An  act  further  to  regulate  the  car- 
riage of  passengers  in  steamships  and  other 
vessels,"  consisting  of  ten  sections,  containing 
no  provision  of  any  kind  concerning  revenue, 
and  amending  various  sections  of  prior  acts, 
all  of  which  concern  the  protection  of  the 
lives  of  passengers  on  steamers,  is  not  a  reve- 
nue law,  though  it  may  incidentally  touch  the 
interests  of  the  United  States  treasury.  The 
Nashville,  4  Biss.  188,  17  Fed.  Cas.  No. 
10,023.  4 

Under  the  Act  of  Congress  of  June  30,  1870  j 
(16  Stat,  L.  176,  now  Rev.  Stat.  §  949;  6  ; 
Fed.  St.  Ann.  594),  making  it  the  duty  of  - 
the  court  to  give  to  causes  wherein  a  state  is 
a  party  or  where  the  execution  of  the  "reve- 
nue laws  of  a  state"  has  been  enjoined  or  sus- 
pended by  judicial  order,  preference  and  pri- 
ority over  all  other  civil  causes;  and  giving 
to  the  state,  or  the  party  claiming  under  the 
laws  of  the  state,  the  execution  of  whose 
revenue  laws  has  been  enjoined  or  suspended, 
the  right  to  have  such  cause  heard  at  any 
time  after  docketing  in  prefei*ence  to  any 
other  civil  cause  between  private  parties,  the 
ordinances  of  municipal  corporations  levy- 
ing taxes  cannot  be  classed  as  revenue  laws 
of  a  state.  Davenport  City  v.  Dows,  15  Wall. 
390,  21  U.  S.  (L.  ed.)  96,  wherein  the  court 
said:  "Congress  seems  to  have  intended  to 
give  to  the  state  the  right  to  preference  in 
hearing  when  itself  a  party  to  a  cause  pend- 
ing in  this  court,  and  a  like  preference  when 
the  execution  of  the  revenue  laws  of  a  state 
is  enjoined  or  suspended,  to  any  party  claim- 
ing under  such  laws.  This  preference  is 
given,  plainly  enough,  because  of  the  pre- 
sumed importance  of  such  cases  to  the  ad- 
ministration and  internal  welfare  of  the 
states,  and  because  of  their  dignity  as  equal 
members  of  the  Union.  The  reasons  for  pref- 
erence do  not  apply  to  municipal  corpora- 
tions, more  than  to  railroad  and  many  other 
corporations." 

It  has  been  held  that  the  Collection  Act 
of    March    2,    1799     (Brown    k    D.    Laws, 


c.  128;  1  Stat.  678,  c.  22),  was  a  reve- 
nue act  within  the  meaning  of  the  clause 
in  the  Act  of  April  18,  1818  (Story's  Laws, 
c.  65;  3  Stat.  433,  c.  70,  §  4),  providing 
"that  all  penalties  and  forfeitures  incurred 
by  force  of  this  act  shall  be  sued  for,  re- 
covered, distributed,  and  accounted  for,  and 
may  be  mitigated  or  remitted,  in  the  manner 
and  according  to  the  provisions  of  the  reve- 
nue laws  of  the  United  States."  The  Abigail, 
3  Mason  331,  1  Fed.  Cas,  No.  18. 

A  section  of  the  New  York  General  Corpo- 
ration Law  (§  16a;  Laws  of  1895,  c.  240;  also 
known  as  section  181  of  the  Tax  Law),  pro- 
vides that  every  foreign  corporation,  except 
certain  specified  kinds  of  corporations,  shall 
pay  to  the  state  treasured  for  the  use  of  the 
state,  a  license  fee  of  one-eighth  of  one  per 
cent  for  the  privilege  of  doing  business  within 
the  state,  to  be  computed  on  the  basis  of  the 
capital  stock  employed  by  it  within  the  state 
during  the  first  year  of  carrying  on  its  busi- 
ness within  the  state.  It  also  provides,  inter 
alia,  that  no  action  may  be  maintained  or 
recovery  had  by  such  a  foreign  corporation 
without  its  having  obtained  a  receipt  for  the 
license  fee  thereby  imposed  within  thirteeo 
months  after  beginning  business  in  the  state. 
Section  15  of  the  General  Corporation  Law 
(Laws  1892,  c.  687,  as  amended  by  Laws  of 
1901,  c.  638,  and  Laws  of  1904,  c.  490) 
provides  that  "a  foreign  stock  corporation 
whose  business  *to  be  carried  on  in  this  state 
is  such  as  may  be  lawfully  carried  on  by  a 
corporation  incorporated  under  the  laws  of 
this  state  for  such  or  similar  business'  is 
entitled  to  a  certificate  of  authority  to  do 
business  in  this  state  on  compliance  with  the 
requirements  of  section  16  of  the  General  Cor- 
poration Law  by  filing  with  the  secretary  of 
stale  a  sworn  copy  in  the  English  language 
of  its  charter,  *a  statement  under  its  corpo- 
rate seal  particularly  setting  forth  the  busi- 
ness or  objects  of  the  corporation  which  it  is 
ci^g^gcd  in  carrying  on  or  which  it  proposes 
to  carry  on  within  the  state,  and  a  place  with- 
in the  state  which  is  to  be  its  principal  place 
of  business,  and  designating  in  the  manner 
prescribed  in  the  Code  of  Civil  Procedure  a 
person  upon  whom  process  against  the  cor- 
poration may  be  served  within  the  state.'  *** 
The  court  held  in  F.  J.  Emmerich  Co.  v. 
Sloane,  108  App.  Div.  330,  95  N.  Y.  S.  39, 
1129,  that  the  phrase  "revenue  law"  meant 
"a  law  providing  in  terms  for  revenue,"  and 
that  this  definition  would  fit  the  provisions 
of  section  181  of  the  Tax  Law,  but  not  those 
of  sections  15  and  16  of  the  General  Corpora- 
tion Law. 

STATtrnc  Relatinq  to  Appbllatb  Jubisdzo- 

TIDIf, 

The  Act  of  Congress  of  May  31,  1844   (5 
Stat.  L.  658),  giving  a  writ  of  error  in  anj 
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civil  action  brought  by  the  United  States 
for  the  enforcement  of  its  revenue  laws  was 
held  to  embrace  within  its  meaning  the  Act 
of  March  3,  1845  (5  Stat  K  736),  designed 
to  reduce  rates  of  postage  and  to  prevent 
frauds  in  the  revenue  of  the  post-office  de- 
partment, since  the  latter  act  was,  within 
the  meaning  of  the  former,  a  revenue  law. 
U.  S.  V.  Bromley,  12  How.  88»  13  U.  S.  (L. 
ed.)  905,  wherein  the  court  said:  ''That  the 
act  which  prescribes  the  offense  charged  is 
a  revenue  law,  there  would  seem  to  be  no 
doubt.  In  its  title,  it  is  declared  to  be  an  act 
to  reduce  the  rates  of  postage,  and  for  the 
'prevention  of  frauds  on  the  revenue  of  the 
post-office  department.'  In  its  character  and 
object  it  is  a  revenue  law,  as  it  acts  upon  the 
rates  of  postage  and  increases  the  revenue  by 
prohibiting  and  punishing  fraudulent  acts 
which  lessen  it.  Under  the  Act  of  1836,  the 
revenue  of  the  post-office  department  is  paid 
into  the  treasury.  Revenue  is  the  income  of 
a  state,  and  the  revenue  of  the  post-office 
department,  being  raised  by  a  tax  on  mail- 
able matter  conveyed  in  the  mail,  and  which 
is  disbursed  in  the  public  service,  is  as  much 
a  part  of  the  income  of  the  government  as 
moneys  collected  for  duties  on  imports." 

Under  the  same  statute  as  re-enacted  (Rev. 
Stat  §  643;  4  Fed.  St.  Ann.  260,  repealed  by 
Judicial  Code,  Act  of  March  3,  1911;  3*6 
Stat.  1087;  5  Fed.  St.  Ann.  (2d  ed.)  1087) 
it  was  held  that  another  statute  (Rev.  Stat. 
§  844;  4  Fed.  St.  Ann.  (2d  ed.)  707)  provid- 
ing for  the  payment  by  the  clerk  of  a  court 
into  the  treasury  of  the  surplus  money  re- 
oei?ed  bv  him  as  the  fees  and  emoluments 
of  his  office,  was  not  a  revenue  law.  U.  S. 
V.  Hill,  123  U.  S.  681,  8  S.  Ct.  308,  31  U.  S. 
(L.  ed.)  275,  wherein  the  court  said:  "As  the 
provision  relates  to  the  jurisdiction  of  this 
court  for  the  review  of  the  judgments  of  the 
circuit  courts,  it  is  proper  to  refer  to  the 
statutes  giving  jurisdiction  to  those  courts  to 
see  if  there  is  anything  there  to  show  what 
the  term  Revenue  law,'  as  here  used,  means. 
Looking,  then,  to  §  629  of  the  Revised  Stat- 
ntes,  we  find  that  by  the  fourth  subdivision 
the  circuit  courts  have  been  granted  original 
jurisdiction  'of  all  suits  at  law  or  in  equity 
arising  under  any  act  providing  for  revenue 
from  imports  or  tonnage,'  and  'of  all  causes 
arising  under  any  law  providing  internal 
revenue.'  And  again,  by  the  twelfth  sub- 
division, 'of  all  suits  brought  by  any  person 
to  recover  damages  for  any  injury  to  his  per- 
son or  property  on  account  of  any  act  done 
by  him  under  any  law  of  the  United  States 
for  the  protection  or  collection  of  any  of  the 
revenues  thereof.'  This  clearly  implies  that 
the  term  'revenue  law,'  when  used  in. con- 
nection with  the  jurisdiction  of  the  courts  of 
the  United  States,  means  a  law  imposing  da* 
ties  on  imports  or  tonnage,  or  a  law  provid- 
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ing  in  terms  for  revenue;  that  is  to  say,  a 
law  which  is  directly  traceable  to  the  power 
granted  to  Congress  by  §  8,  art.  I,  of  the 
Constitution,  Ho  lay  and  collect  taxes,  du- 
ties, imposts,  and  excises.'  This  view  is 
strengthened  by  the  third  subdivision  of  §  699, 
which  gives  this  court  jurisdiction,  without 
reference  to  the  value  in  dispute,  of  'any  final 
judgment  of  a  circuit  court  ...  in  any 
civil  action  against  an  officer  of  the  revenue, 
for  any  act  done  by  him  in  the  performance 
of  his  official  duty.'  Certainly  it  will  not  be 
claimed  that  the  clerk  of  a  district  court  of 
the  United  States  is  an  'officer  of  the  reve- 
nue,' but  there  is  nothing  to  indicate  that 
the  term  revenue  has  any  different  significa- 
tion in  this  subdivision  of  the  section  from 
that  which  it  has  in  the  other.  The  clerk  of 
a  court  of  the  United  States  collects  his  taxa- 
ble 'compensation,'  not  as  the  revenue  of  the 
United  States,  but  as  the  fees  and  emoluments 
of  his  office,  with  an  obligation  on  his  part 
to  account  to  the  United  States  for  all  he 
gets  over  a  certain  sum  which  is  fixed  by 
law.  This  obligation  does  not  grow  out  of 
any  'revenue  law,'  properly  so  called,  but 
out  of  a  statute  governing  an  officer  of  a 
court  of  the  United  States."  The  foregoing 
was  quoted  in  part  in  U.  S.  v.  Mason,  218 
U.  S.  517,  31  S.  Ct.  28,  54  U.  S.  (L.  ed.) 
1133. 

The  phrase  "revenue  laws  of  this  state"  in 
the  provision  of  the  Missouri  constitution 
(Art.  6,  §  12)  giving  the  supreme  court  ap- 
pellate jurisdiction  in  cases  involving  the 
construction  of  the  "revenue  laws  of  this 
state,"  does  not  relate  alone  to  the  assess- 
ment of  property,  the  levy  or  collection  of 
taxes,  licenses,  etc.,  but  may  well  include 
statutes  concerning  the  disbursement  of  the 
revenue  as  well  as  the  gathering  of  it  into  the 
county  or  state  chest.  State  v.  Adkins,  221 
Mo.  112,  119  S.  W.  1091,  wherein  the  court 
said:  "We  conclude:  (1)  that  when  our 
jurisdiction  is  put  upon  the  ground  that  the 
construction  of  the  revenue  laws  of  the  state 
is  involved,  the  law  up  for  construction  must 
be  a  state  law  as  contradistinguished  from 
the  provisions  of  special  city  charter;  (2) 
that  it  makes  no  difference  where  the  law  is 
to  be  found,  whether  under  the  title  of  'reve- 
nue' or  any  other  title,  so  long  as  it  relates 
to  the  subject-matter  of  revenue;  (3)  that 
the  revenue  must  be  directly  and  primarily 
concerned,  not  merely  indirectly  or  as  an 
incident;  (4)  that  the  term  'revenue  law' 
covers  and  includes  laws  relating  to  the  dis- 
bursement of  the  revenue  and  its  preservation 
as  well  as  provisions  relating  to  the  assess- 
ment, levy  and  collection  of  it;  and  (5) 
finally,  that  where  the  question  in  the  case 
Is  merely  one  relating  to  the  general  practice 
in  circuit  courts  or  before  justices  of  the 
peace,  although  the  case  may  pertain  to  the, 
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collection  of  ta^es,  yet  the  revenue  laws  are 
not  involved  in  a  constitutional  sense." 

The  foregoing  decision  was  followed  in 
State  V.  Reynolds,  243  Mo.  715,  148  S.  W. 
623,  and  in  State  v.  Shuck,  184  Mo.  App.  511, 
170  S.  W.  431.  Thus  in  State  v.  Reynolds, 
supra,  in  holding  that  the  portions  of  a  city 
charter  relating  to  the  assessment  of  bene- 
fits to  property  for  public  improvements  were 
not  "revenue  laws  of  this  state"  within 
the  constitutional  phrase,  the  court  quoted 
the  foregoing  extract  from  State  v.  Adkins, 
supra,  and  added:  "With  these  conclusions 
we  are  fully  satisfied.  We  would  emphasize 
but  one  point.  Our  brother  uses  the  phrase 
'revenue  laws  of  the  state'  whilst  the  consti- 
tution uses  the  phrase  *the  revenue  laws  of 
this  state.'  We  are  not  prepared  to  say  that 
the  word  'this*  is  more  pointed  as  to  the  laws 
referred  to  than  is  the  word  'the,'  but  it  oc- 
curs to  us  that  its  use  more  strongly  tends 
to  show  that  the  legislative  mind  was  deal- 
ing with  state  laws  as  contradistinguished 
from  city  charters.  .  .  .  We  do  not  think 
that  the  constitution  makers  when  they  used 
the  phrase  'the  revenue  laws  of  this  state' 
had  any  reference  to  special  city  charter  pro- 
visions going  solely  to  local  assessments." 

The  purpose  of  the  provision  in  the  Texas 
statute  (Kev.  Stat.  art.  996)  permitting  a 
writ  of  error  to  the  supreme  court  from  the 
decision  of  the  court  of  appeals  in  case  the 
revenue  laws  of  the  state  were  involved,  when 
in  other  cases  such  a  writ  is  not  allowed,  was 
to  give  the  supreme  court  power  in  all  such 
cases  to  construe  the  laws  which  were  pri- 
marily intended  to  produce  the  revenues  from 
which  the  government  was  to  be  supported. 
Johnson  v.  Hanscom,  90  Tex.  321,  37  S.  W. 
601,  38  S.  W.  761,  wherein,  in  construing  the 
meaning  of  the  words  "the  revenue  laws  of 
the  state"  the  court  held  that  while  in  a 
general  sense  these  terms  might  embrace  all 
laws,  the  operation  of  which  brought  an  in- 
come to  the  state  or  to  its  counties,  however 
trivial  might  be  the  sum  yielded,  an  action 
by  an  officer  to  compel  the  payment  by  the 
county  to  him  of  costs  and  fees  earned  by  him 
as  recorder  and  ex-officio  justice  of  the  peace 
in  criminal  actions,  did  not  come  within  the 
exception  as  being  a  case  involving  the  reve- 
nue laws  of  the  state. 

Statute  Relating  to   Limitation  of  Ac- 
tions. 

The  Act  of  Congress  of  March  26,  1804 
(c.  40,  §  3;  2  Story's  Laws  941;  2  Stat.  290, 
re-enacted  in  Rev.  Stat.  §  1047;  3  Fed.  St. 
Ann.  (2d  ed.)  330),  provides  that  any  person 
or  persons  guilty  of  any  crime  arising  under 
the  revenue  laws  of  the  United  States,  or  in- 
curring any  fine  or  forfeiture  by  breaches  of 
the  said  laws,  may  be  prosecuted,  etc.,  at  any 


time    within    five    years    after    committing 
the  offense  or  incurring  the  fine  or  forfeiture. 
The  true  meaning  of  ''revenue  laws''  in  that 
clause  is  such  laws  as  are  made  for  the  direct 
and  avowed  purpose  of  creating  and  securing 
revenue  or  public  fnnds  for  the  service  of  the 
govemmoit.     No  laws,  whose  collateral  and 
indirect  operation  may  possibly  conduce  to 
the  public  or  fiscal  wealth,  are  within   the 
scope  of  the  provision.     U.  S.  v.  Norton,  91 
U.  S.  566,  23  U.  S.  (L.  6d.)  464;  2  Cow.  Grim. 
Rep.    (N.  Y.)    358;   U.  8.  v.  Mayo,  1  Gall. 
396,  26  Fed.  Cas.  No.  15,765.     In  U.  S.  ▼. 
Wright,  11  Int.  Rev.  Rec.  22,  35,  17  Pittsb. 
Leg.  J.  20,  3  Pittsb.  192,  28  Fed.  Cas.  No. 
16,770,  the  court  said:   **The  general  terms 
of  this  section  would  seem  to  embrace  offenses 
created  by  the  act  upon  which  this  indict- 
ment is  founded,  but  an  elaborate  argument 
has  been  made  by  the  defendants'  counsel  to 
show  that  it  is  to -be  restricted  in  its  applica- 
tion to  offenses  defined,  or  penalties  imposed 
by  laws  relating  to  the  importation  of  goods, 
etc.;  and  this  for  the  reason  that  only  such 
laws   are   to   be   regarded   as    revenue   laws 
within  the  meaning  of  the  Act  of  March  26, 
1804.     The  argument  has  failed  to  convince 
us  of  the  soundness  of  such  interpretation. 
Its  fundamental  infirmity  is  in  confounding 
the  instrumentality  with  the  result.     Taxa- 
tion is  the  means  by  which  revenue  is  raised, 
and  revenue  is,  therefore,  the  product  or  fruit 
of  taxation.    It  matters  not  in  what  form  the 
power  of   taxation   may  be  exercised,  or   to 
what  subjects  it  may  be  applied,  its  exercise 
is  intended  to  provide  means  for  the  support 
of  the  government,  and  the  means   so  pro- 
vided are  necessarily  to  be  regarded  as  the 
national  revenue.     Duties  upon  imports  are 
imposed  for  the  same  general  object,  and  be- 
cause they  are  so  imposed  the  money  thus 
produced  is  considered  revenue,  not  because 
it  is  derived  from  that  particular  source.    So 
also  with  regard  to  the  act  upon  which  the 
indictment  in  this  case  is  founded ;  its  object 
is  to  furnish  financial  sustenance  to  the  gov- 
ernment; its  title  expressly  declares  it  to  be 
'An  act  to  provide  internal  revenue,'  etc.    The 
taxes  imposed  by  it  when  paid  are  to  be  ap- 
plied to  vital  national  objects,  and  constitute 
part  of  the  revenue  of  the  government.    It  is 
therefore  manifestlv  a  revenue  law,  and  as 
such  comes  within  the  purview  of  the  Act  of 
1804.     ...     We  must  hold  that  the  act 
upon  which  this  indictment  is  founded  is  a 
revenue  law,  within  the  meaning  of  the  Act 
of  1804,  and  that  the  limitation  for  the  prose- 
cution, trial  and  punishment  of  persons  guil- 
ty of  offenses  within  it,  is  extended  to  five 
years.** 

So,  a  suit  for  a  penalty  brought  under  an 
act  which  is  not  a  ^^'revenue  law,"  and  which 
therefore  is  not  a  case  arising  under  the 
* 'revenue  laws  of  the  United  States,"  is  not 
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within  the  limitation  of  five  years  prescribed 
by  the  foregoing  statute,  but  is  governed  by 
the  statutes  with  reference  to  the  time  lim- 
ited for  suing  on  penal  statutes.  U.  S.  v. 
Xorton,  91  U.  S.  566,  23  U.  S.  (L,  ed.)  464; 
2  Cow.  Grim.  (N.  Y.)  358  (holding  that  an 
"Act  to  establish  a  postal  money-order  sys- 
tem," Act  of  May  17,  1864,  13  Stat.  76,  could 
not  be  deemed  a  revenue  law) ;  Parsons  v 
Hunter,  2  Sumn.  419,  18  Fed.  Cas.  No.  10,778 
(holding  that  the  Consular  Act  of  Feb.  28, 
1S03,  c.  62,  §  2;  2  Story's  Laws  884;  2  Stat. 
203,  c.  9,  providing  a  penalty  for  not  deposit- 
ing a  ship's  register  and  certain  other  papers 
with  the  consul  on  arrival  in  a  foreign  port, 
was  in  no  just  sense  a  revenue  law ) ;  U.  S. 
V.  Mayo,  1  Gall.  396,  26  Fed.  Cas.  No.  15,756 
(holding  that  an  action  to  recover  a  penalty 
under  the  Embargo  Act  of  Jan.  9,  1808,  c.  8; 
2  Stat.  450,  was  not  a  case  arising  under  the 
revenue  laws  of  the  United  States). 

Statute  Relathto  to  Removal  ov  Cavsss. 

While  the  general  terms,  "revenue  laws  of 
the  United  States,"  used  in.  the  Act  of  March 
2,  1833  (4  Stat.  632),  providing  for  the  re- 
moval of  suits  brought  in  state  courts,  under 
the  revenue  laws,  to  the  federal  courts,  un- 
doubtedly might,  if  standing  alone,  include 
all  revenue  laws  of  every  description,  yet, 
where  they  are  used  in  an  act  entitled  "An 
act  further  to  provide  for  the  collection  of 
duties  on  imports,"  they  must  be  considered 
as  not  intended  to  include  laws  for  the  col- 
lection of  internal  duties,  and  hence  the  stat- 
ute does  not  apply  in  cases  arising  under 
the  internal  revenue  laws.  Stevens  v.  Mack, 
5  BUtchf.  614,  6  Int.  Rev.  Rec.  181,  23  Fed. 
Cas.  No.  13,404. 

And  it  has  been  held  that  officers  under  the 
post-oflke  department,  such  as  an  inspector 
and  an  assistant  attorney-general  of  that  de- 
partment, are  not  officers  acting  under  "the 
revenue  laws,"  within  the  meaning  of  that 
phrase  as  used  in  the  statute  as  re-enacted 
(Rev.  Stat.  §  643;  4  Fed.  St.  Ann.  260,  re- 
pealed by  Judicial  Code,  Act  of  March  3, 
1911,  c  231;  36  Stat.  1087;  6  Fed.  St.  Ann. 
(2d  ed.)  1085) ;  People's  United  States  Bank 
V.  Goodwin,  162  Fed.  937,  wherein  the  court 
said:  "It  is  the  treasury  department  which, 
by  law,  is  charged  with  the  administration  of 
all  revenue  laws,  customs  and  internal.  If 
the  fact  that  some  acts  of  the  officers  of  a  de- 
partment performed  in  pursuanee  of  an  act  of 
Congress  result  in  the  collection  or  receipt  of 
moneys  which  must  necessarily  be  paid  into 
the  treasury  of  the  United  States,  and  there* 
by  become  available  for  the  payment  of  the 
govemmental  expenses,  makes  that  depart- 
ment and  all  the  officials  under  it  persons  act- 
mg  under  'the  revenue  laws'  of  the  United 
States  within   the  meaning  of  section  643^ 
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it  is  hard  to  imagine  a  case  against  any 
officer  of  the  United  States  which  would  not 
be  removable  under  that  section.  Officers  of 
the  judicial  department,  clerks  and  marshals, 
collect  all  fines  and  penalties  imposed  under 
the  criminal  laws  of  the  United  States;  the 
marshals  of  the  United  States  collect  fees  for 
their  services  from  litigants — and  all  these 
moneys,  whether  collected  for  fines  and'  penal- 
ties or  fees  for  services  performed  by  these 
officers,  are  required  to  be  paid  into  the  na- 
tional treasury,  and  are,  of  course,  available 
and  used  for  defraying  the  expenses  of  the 
government  under  the  appropriation  acts  of 
Congress.  The  department  of  the  interior  is 
charged  with  the  sale  of  the  public  lands  and 
the  collection  of  all  revenues  arising  from  the 
public  domain;  the  war  and  navy  depart- 
ments are  authorized  to  sell  many  articles 
when  they  cease  to  be  of  further  use  for  the 
purposes  of  these  departments;  the  depart- 
ment of  commerce  and  labor  collects  certain 
fees  in  naturalization  cases — and  all  these 
moneys  are  required  by  law  to  be  paid  into 
the  treasury  to  be  used  in  the  same  manner 
as  .moneys  collected  under  the  revenue  laws. 
Do  these  facts  make  all  the  officials  and  em- 
ployees of  those  departments  officers  acting 
under  'the  revenue  laws'  of  the  United  States 
within  the  meaning  of  section  643?  The 
mere  statement  of  these  facts  is  a  conclu- 
sive answer  to  the  defendants'  contention. 
In  my  opinion,  to  permit  the  removal  of  a 
cause  under  this  section  of  the  law,  the  acts 
which  constitute  the  cause  of  action  must 
have  some  rational  connection  with  official 
duties  under  'a  revenue  law,'  and  in  some 
vay  affect  the  revenue  of  the  government. 
It  could  hardly  be  claimed  thai  even  a  reve- 
nue collector,  if  sued  for  some  act  claimed 
to  have  been  committed  in  the  performance 
of  his  official  duties,  would  have  the  right 
to  remove  the  cause  under  section  643,  if 
neither  the  declaration  nor  petition  for  cer- 
tiorari showed  that  the  act  for  which  he  was 
sued  was  in  fact  in  the  performance  of  an 
official  duty  imposed  on  him  by  law,  haying 
some  relation  to  the  collection  of  revenue  for 
the  government.  These  facts  must  appear 
on  the  face  of  the  complaint  in  the  action  or 
in  the  petition  for  the  writ  of  certiorari; 
otherwise  a  national  court  is  without  juris- 
diction." I 
Nor  is  the  Reclamation  Act  (Act  of  June 
17,  1902,  c.  1093;  32  Stat.  388;  7  Fed.  St. 
Ann.  1098)  a  ^'revenue  law,"  imder  the  fore- 
going removal  statute.  Twin  Falls  Canal  Co. 
V.  Foote,  192  Fed.  583,  wherein  the  court 
said:  "Obviously,  as  indicated  in  its  title, 
the  reclamation  of  the  arid  lands  of  the 
United  States  by  rendering  to  settlers  tempo- 
rary assistance  in  procuring  water  for  the 
irrigation  thereof  was  the  controlling  mo- 
tive for  its  passage.    It  was  recognized  that 
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fn  executing  plans  for  the  irrigation  of  much 
of  the  public  arid  land  individual  effort  would 
be  inadequate,  and  that  the  government  with 
its  unlimited  credit  could  undertake  and  suc- 
cessfully carry  to  completion  projects,  which, 
because  of  their  magnitude  and  difficulties, 
private  enterprise  would  hesitate  to  under- 
take. The  government  was  neither  to  gain 
nor  to  lose  by  the  enterprise,  for  in  theory 
the  entire  cost  of  any  given  project  is  to  be 
reimbursed  by  those  who  enter  irrigable  lands 
thereunder.  It  is  clear  that,  in  so  far  as  it 
is  a  feature  at  all,  revenue  is  an  incident  only, 
and  not  the  primary  purpose  of  the  act. 
.  .  .  Without  further  elaboration,  my  con- 
clusions may  be  briefly  summarized  as  fol- 
lows: (1)  Unquestionably,  the  reclamation 
act  is  not  a  measure  'for  raising  revenue'  in 
the  constitutional  sense.  (2)  It  is  not  clear, 
and  there  is  no  decisive  ruling  to  the  effect, 
that  the  phrase  'revenue  laws,'  as  used  in 
setcion  643,  is  more  comprehensive  than  the 
constitutional  clause,  'bills  for  raising  reve- 
nue.' (3)  However  that  may  be,  'revenue 
law,'  as  the  phrase  is  ordinarily  understood, 
does  not  aptly  describe  the  reclamation  act. 
Construction  is  required.  (4)  There  is 
nothing  either  in  the  history  of  section  643 
or  in  the  conditions  conducing  to  its  enact- 
ment from  which  it  is  to  be  inferred  that  Con- 
gress intended  to  attach  to  the  phrase,  'reve- 
nue laws,'  any  unusual  significance  or  give 
to  it  a  meaning  beyond  that  which  it  is 
ordinarily  understood  to  convey.  (5)  The 
reported  cases  are  wholly  indecisive  of  the 
question.  (6)  Th^re  is  nothing  in  the  recla- 
mation act  from  which  it  can  be  inferred  that 
Congress  intended  it  as  a  revenue  measure  or 
from  which  the  presumption  arises  that  Con- 
gress purposed  that  controversies  like  the  one 
here  involved  should  be  brought  within  the 
exclusive  cognizance  of  federal  courts.  (7) 
In  view  of  these  several  considerations,  it  is 
concluded  generally  that  the  reclamation  act 
cannot  properly  be  held  to  be  a  'revenue  law' 
within  the  meaning  of  section  643."  To  the 
same  effect  see  Stan  field  v.  Umatilla  River 
Water  Users'  Assoc.  192  Fed.  696. 

However,  a  direct  tax  law  (Act  of  1861, 
12  Stat.  294)  in  which  a  direct  tax  was  im- 
posed by  a  statute  which  revised  and  in- 
creased the  duties  on  import,  and  for  the  first 
time  taxed  incomes,  thus  embracing  in  one 
revenue  law,  customs,  duties,  direct  taxes  and 
internal  revenue,  and  entitled  "An  act  to 
provide  increased  revenue  from  imports,  to 
pay  interest  on  the  public  debt,  and  for  other 
purposes,"  has  been  held  to  be  a  revenue  law 
and  not  an  internal  revenue  act  within  the 
terms  of  the  foregoing  statute  providing  for 
the  removal  of  suits.  Peyton  v.  Bliss,  Woolw. 
170,  19  Fed.  Cas.  No.  11,056. 

The  post-office  laws  were  held  to  be  "reve« 
nue  laws"  within  the  meaning  of  the  removal 


statute.  Warner  v.  Fowler,  4  Blatchf.  311» 
29  Fed.  Cas.  No.  17,182,  wherein  the  court 
said:  "The  revenue  of  the  state  is  the  pro- 
duce of  taxes,  excise,  customs,  and  duties, 
which  it  collects  and  receives  into  the  treas- 
ury for  public  use.  It  is  the  income  which  it 
receives  to  enable  it  to  perform  its  proper 
functions.  And  laws  relating  to  the  revenue, 
or  revenue  laws,  are  such  laws  as  are  enacted 
in  reference  to  such  income,  such  as  give  rules 
as  to  the  mode  of  its  collection,  and  as  to  the 
manner  in  which  the  officials  employed  in 
such  collections  shall  conduct.  All  taxes 
which  are  imposed  by  the  state,  whether  such 
taxes  be  direct  or  indirect,  are,  when  collected, 
the  revenue  of  the  state.  They  are  its  income. 
As  they  are  the  revenue  of  the  state,  all  laws 
rgulating  such  taxes  and  giving  such  rules  for 
their  collection  are  taxes  relating  to  the  reve- 
nue. The  duty  paid  for  the  carriage  of  letters 
by  the  agency  of  government  is  at  times  a 
most  important  branch  of  the  public  revenue, 
and  the  laws  relating  to  the  same  are  of  the 
greatest  importance  to  the  revenue.  From 
this  duty  the  government,  in  time  of  war,  or 
at  any  time  when,' from  any  cause,  the  income 
from  customs  is  materially  impaired  and  can- 
not be  increased,  derives  an  essential  part  of 
its  revenue.  Duties  or  taxes  collected  under 
the  tariff  laws  of  the  United  States,  upon 
the  importation  of  foreign  goods  into  the 
country,  are  the  revenue  of  the  state ;  and  the 
laws  regulating  the  collection  of  such  duties 
or  taxes,  and  prescribing  rules  to  officials  em- 
ployed in  such  collection,  are  laws  relating 
to  the  revenue.  This  is  conceded.  But  such 
duties  or  taxes  are  no  more  the  revenue  of  the 
state  than  are  the  duties  or  taxes  collected 
under  the  post-office  laws  of  the  United  States, 
for  the  carriage  of  letters  in  the  public  mails, 
the  revenue  of  the  state.  And  the  laws  regu- 
lating the  collection  of  duties  or  taxes  upon 
the  importation  of  foreign  goods  into  the 
country,  and  prescribing  rules  for  the  govern- 
ments or  officials  in  the  collection  of  such  du- 
ties or  taxes,  are  no  more  laws  relating  to 
the  revenue  than  are  the  laws  which  regulate 
the  mode  of  collecting  duties  or  taxes  for  the 
carriage  of  letters  in  the  public  mails,  or 
which  prescribe  rules  for  the  conduct  of 
officials  in  the  collection  of  such  duties  or 
taxes  for  such  carriage." 

"Revenue  Measure,*' 

The  power  to  license  and  regulate,  granted 
by  statute,  and  conferred  on  municipal  cor- 
porations solely  for  police  purposes,  cannot 
be  used  by  them  as  a  means  of  increasing 
their  revenues.  So  in  Ft.  Smith  v.  Gunter, 
106  Ark.  371,  164  S.  W.  181,  it  was  held 
that  an  ordinance  passed  by  Uie  city  under 
the  authority  of  a  statute  which  attempted 
to  define  those  things  which  a  dty  council 
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should  have  power  to  license,  regulate,  or 
proliibit,  and  in  which  in  the  very  nature  of 
things  only  general  terms  were  employed,  im- 
peeing  a  license  on  restaurants  at  the  rate 
of  $25  per  annum,  $15  for  six  months,  and  $3 
per  month,  was  the  regulation  of  restau- 
rants by  the  city  and  was  not  a  revenue 


In  Pottsville  v.  Pottsville  Gas  Co.  15  Pa. 
Dist.  979,  32  Pa.  Co.  Ct.  7,  it  was  held  that 
an  ordinance  of  a  borough  requiring  the  ob- 
taining of  a  permit  before  making  excavations 
in  the  streets  and  fixing  the  fee  therefpr  ac- 
cording to  the  size  of  the  excavation  to  be 
made  and  the  nature  of  the  paving  of  the 
street,  was  not  a  measure  for  revenue.  The 
court  said:  "What  is  'revenue?'  Webster* 
defines  it  to  be  The  annual  produce  of  taxes, 
excise,  customs,  duties,  rents,  etc.,  which  a 
nation  or  state  collects  and  receives  into  the 
treasury  for  public  use.'  It.  is  an  annual  tax. 
Surely  this  is  not  an  annual  tax.  The  defend- 
ant company  may  not  dig  up  the  streets 
again  in  a  single  place  for  five  years.  And 
if  they  do  not  dig  there  will  be  no  charge. 
It  is  not  for  general  use,  but  to  pay  for  the 
very  expenses  incurred  by  the  acts  of  this 
company,  necessitated  by  their  failure  to 
restore  the  streets  to  their  former  condition 
and  for  which  the  borough  is  not  responsible. 
The  borough  is  bound  to  keep  its  streets  in 
a  reasonably  safe  condition  and  are  responsi- 
ble in  damages  for  n^lect.  Why  then  should 
they  be  forced  to  a  suit  at  law,  in  case  the 
company  would « not  pay  for  these  repairs  T 
Why  can  they  not  demand  payment  in  ad- 
vance? We  think  they  can.  In  the  cases 
cited  it  is  an  annual  charge  which  the  munici- 
palities have  sought  to  enforce.  Here,  if  it 
exceeds  what  is  reasonable  for  the  necessary 
supervision,  it  becomes  revenue.  In  this  case 
it  is  not  an  annual  tax.  It  is  dependent  en- 
tirely upon  the  action  of  the  company.  Dur- 
ing tiie  period  covered  by  the  evidence  they 
must  have  had  an  unusual  amount  of  work, 
for  the  price  paid  for  labor  leads  to  that  con- 
clusion, and  they  may  not  be  called  upon  to 
pay  such  an  amount  'for  permits  in  years." 

However,  in  Parsons  v.  People,  32  Colo.  221, 
76  Pac.  666,  it  was  held  that  the  section  of 
an  act  regulating  the  sale  of  liquor  and  re- 
quiring a  license  fee  from  those  engaged  in 
selling  liquor  was  a  revenue  measure,  having 
been  enacted,  and  the  fee  imposed,  solely  for 
the  purpose  of  securing  revenue  for  state 
purposes,  and  there  being  no  element  of  regu- 
lation in  the  statute. 

"Revenue  Debta  or  Char  gee  J* 

As  used  in  an  act  (42  &  43  Vict.  c.  187, 
I  12)  empowering  one  railway  company  to 
purehase  the  undertaking  of  another  at  a 
price  to  be  fixed  by  arbitration  and  providing 
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that  the  purchase  money  should  be  used  in 
part  in  paying  off  any  revenue  debts  or 
charges  of  the  company  purchased,  so  far  as 
the  same  had  not  already  been  paid  out  of 
revenue,  it  has  been  held  that  the  words 
"revenue  debts  or  charges,"  included  such 
current  expenses  as  might  be  incurred  after 
the  time  of  transfer  and  during  the  limited 
operations  of  the  company  purchased  while 
winding  itself  up  and  directing  the  apportion- 
ment of  the  purchase  money,  as  well  as  the 
revenue  debts  and  charges  which  existed  at 
the  time  df  the  transfer.  Hutton  v.  West 
Cork  R.  Co.  23  Ch.  D.  (Eng.)  654,  52  L.  J. 
Ch.  689,  49  L.  T.  N.  S.  420,  31  W.  R.  827. 
In  Midland  Great  Western  Ry.  Co.  v.  Dub- 
lin, etc.  R.  Co.  4  R.  &  Can.  T.  Cas.  145,  it  was 
held  that  under  a  working  agreement  between 
the  two  railway  companies  providing  for 
the  sdbmision  to  arbitration  of  all  questions 
arising  between  the  two  companies  as  to  its 
construction,  certain  new  works,  as  boilers 
at  certain  of  the  stations  for  heating  water 
to  supply  passengers  with  foot  warmefs,  and 
the  replacing  of  a  wooden  engine  shed  with  a 
larger  one  built  of  stone,  were  revenue 
charges  and  not  capital  charges  and  were  to 
be  borne  by  the  plaintiff  company  imder  the 
agreement.  , 

**Revenue  TaxJ* 

In  holding  that  the  fee  required  to  be 
paid  for  a  building  license  under  an  ordinance 
providing  that  no  person  should  build  or  en- 
large any  building,  or  remove  any  building 
from  place  to  place  in  the  city,  or  put  any 
new  roof  or  covering  on  any  building  within 
the  fire  district,  etc.,  without  a  license  or  per- 
mit lirst  issued  therefor  to  the  owner  or 
person  in  charge  of  such  building,  was  a 
revenue  tax,  the  court  in  Welch  v.  Hotclikiss, 
39  Conn.  140,  12  Am.  Rep.  383,  said:  "The 
objection  is  that  the  fee  to  be  paid  for  a 
building  license  is  a  tax  for  revenue  purposes ; 
that  the  charter  confers  no  power  upon  the 
city  to  levy  such  a  tax;  that  it  is  a  sum 
paid  for  which  no  consideration  or  equivalent 
is  given  in  return;  that  it  is  unequal  in  its 
operation,  the  same  fee  being  required  for 
all  classes  of  buildings  without  regard  to  size 
or  expense;  and  that  the  power  thus  to  tax 
implies  and  carries  with  it  the  power  to  re- 
quire such  a  fee  as  would  prevent  owners 
from  building  at  all,  and  thus  comes  in  con- 
flict with  the  fundamental  rules  of  law,  and 
operates  as  a  restraint  of  trade.  If  it  is  to 
be  regarded  as  a  revenue  tax,  it  might  be 
liable  to  some  or  all  of  these  objections.  But 
we  are  of  the  opinion  that  it  is  not  a  tax, 
in  any  proper  sense.  It  is  rather  a  reasonable 
sum  collected  of  the  party,  intended  for  the 
purpose  of  defraying,  in  part,  the  necessary 
expense  attending  the  issuing  and  recording 
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the  license.     As  such  it  is  open  to  none  of 
these  objections/' 

In  Yancey  v.  Xew  Manchester  Mfg.  Co.  33 
Ga.  622,  it  was  held  that  the  act  providing 
for  an  income  tax  for  the  support  of  the  in- 
digent widows  and  orphans  of  deceased  sol- 
diers (Act  of  April  18,  1863;  Pamphlet  Acts 
177,  178)  was  a  revenue  tax. 

** Board  of  Revenue," 

"The  term  'board  of  revenue'  has  a  dis- 
tinct meaning  in  our  legislative  history,  from 
the  fact  that  for  many  years  there  have  ex- 
isted in  various  counties  of  the  state  such 
boards  as  a  substitute  for  courts  of  county 
commissioners,  with  like  powers  and  duties." 
State  V.  Bracken,  154  Ala.  151,  45  So.  841, 
wherein  the  title  of  an  act  using  that  term 
was  held  to  express  clearly  the  purpose  of 
the  act. 


it  relates  only  to  revenue  from  customs.  The 
words  *officer8  of  the  revenue,'  in  section  12, 
mean  officers  of  the  revenue  from  customs. 
The  words  'officers  of  the  revenue'  in  section 
989  of  the  Revised  Statutes,  which  is  a  mere 

•  revision  or  reprint  of  section  12  of  the  Act 
of  1863,  can  have  no  different  meaning  from 
what  it  would  have  had  if  there  had  been 
no  revision  or  reprint.     Under  said  section 

*12  the  words  'other  officers  of  the  revenue' 
would  never  have  been  construed  to  mean  a 
postmaster.  Therefore,  they  cannot  be  so 
construed  in  section  989  of  the  Revised  Stat- 
utes. The  revision  cannot  change  the  mean- 
ing of  the  same  words  by  displacing  the  en- 
ftctment  from  the  connection  in  which  Con- 
gress originally  placed  it." 


**Ot!icer  of  the  Revenue^* 

A  postmaster  is  not  an  "officer  of  the 
revenue"  within  the  federal  statute  (Rev. 
Stat.  §  989,  3  Fed.  St.  Ann.  (2d  ed.)  232,  re- 
enacting  Act  of  March  3,  1863,  12  Stat.  741) 
providing  that  "when  a  recovery  is  had  in 
any  suit  or  proceeding  against  a  collector  or 
other  officer  of  the  revenue  for  any  act  done 
by  him,  or  for  the  recovery  of  any  money 
exacted  by  or  paid  to  him,  and  by  him  paid 
into  the  treasury,  in  the  performance  of  his 
official  dutv,  and  the  court  certifies  that 
there  was  probable  cause  for  the  act  done 
by  the  collector  or  other  officer,  or  that  he 
acted  under  the  direction  of  the  secretary  of 
the  treasury  or  other  proper  officer  of  the 
government,  no  execution  shall  issue  against 
such  collector  or  other  officer,  but  the  amount 
so  recovered  shall,  upon  final  judgment,  be 
provided  for  and  paid  out  of  the  proper  ap- 
propriation from  the  treasury."  Campbell 
V.  Jomas,  3  Fed.  513,  wherein  the  court  said: 
"The  section  is  taken  from  section  12  of  the 
Act  of  March  3,  1863  (12  U.  S.  Stat.  L. 
741).  .  .  .  The  Act  of  March  3,  1863,  is 
entitled  *An  act  to  prevent  and  punish  frauds 
upon  the  revenue,  to  provide  for  the  more 
fipeody  and  certain  collection  of  claims  in 
favor  of  tlie  United  States,  and  for  other 
purpo-ses.'  In  section  2  are  found  the  words 
'frauds  upon  the  revenue;'  in  sections  3,  4 
and  6  tlie  words  *anv  officer  of  the  revenue;' 
in  section  5  the  words  'the  revenue  laws;'  in 
section  7  the  words  *any  fraud  on  the  reve- 
nue;' in  section  11  the  words  'the  revenue 
laws;'  and  in  sections  12  and  13  the  words 
'collectors  or  other  officers  of  the  revenue.' 
It  is  clear  that  the  word  'revenue,'  in  all 
these  forms  of  expression,  means  only  the 
revenue  from  customs.  The  act  does  not  re- 
late to  revenue  from  any  other  source.  So 
far  as  it  relates  to  revenue  from  any  source 
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^'ReTemie**  —  Meaning  of  Term. 

The  constitution,  in  limiting  appropriations 
which  may  law^fully  be  made, by  eaeh  general 
assembly  for  the  ordinary  and  contingent  ex- 
penses of  the  government  until  the  expiraticm 
of  the  first  fiscal  quarter  after  the  adjourn- 
ment of  the  next  regular  session  to  the 
amount  of  revenue  authorized  by  law  to  be 
raised  in  such  time,  does  not  regard  the 
amount  of  the  state's  total  revenue  as  merely 
the  amount  of  its  moneys  raised  by  direct 
taxation. 

[See  note  at  end  of  this  case.] 

-Pnblie  OAeen  —  Liability  —  Pajmeat 
nnder  Invalid  I«aw. 

The  state  auditor  of  public  accounts  and 
the  Mta.te  treasurer  cannot  be  compelled  to 
account  for  and  restore  moneys  paid  out,  be- 
fore the  institution  of  a  taxpayer's  suit,  pur- 
suant to  appropriations  made  by  the  general 
assembly,  since  their  duties  in  issuing  and 
paying  warrants  are  purely  ministerial,  and 
neither  is  required  to  decide  the  validity  of 
a  law  apparently  enacted  for  a  governmental 
purpose. 

Payment    for    Pnrpoae     Hot     GoTom- 
mental. 

A  public  officer  having  only  ministerial  du- 
ties may  be  held  personally  liable  for  the 
payment  of  an  appropriation  for  a  purpose 
which  is  not  governmental  in  its  nature. 

States  —  Enoeedins  Current  ReTenne  — 
Validity  of  Contract. 

Const,  art.  4,  §  18,  prohibits  appropriations 
in  excess  of  the  revenue  aitthorized  bv  law 
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to  be  raised  in  the  period  for  which  appro- 
priations are  made,  but  provides  that  in  case 
of  failure  of  revenue  the  general  assembly 
may  borrow  moneys  to  be  applied  to  the  pur- 
pose for  which  they  were  obtained,  or  to  pay 
the  debt  so  created,  and  to  no  other  purpose. 
Section  19  prohibits  the  general  assembly 
from  authorizing  the  payment  of  any  claim 
or  part  created  against  the  state  under  any 
contract  made  without  express  authority  of 
law,  with  the  exception  that  it  may  make 
appropriations  for  expenditures  incurred  in 
repelling  invasion  or  suppressing  insurrec- 
tion. Gr.  Code  (Hurd's  Rev.  St.  1915<-16, 
c.  38 )  §  208,  provides  that  making  a  contract 
in  excess  of  the  amount  of  an  appropriation 
subjects  the  public  officer  to  a  fine  and  re- 
moval from  his  office,  trust,  or  employment. 
It  is  held  that  every  claim  or  contract  created 
or  made  by  an  officer  of  the  state  is  utterly 
void  if  not  within  the  amount  of  appropria- 
tions already  made,  unless  there  is  express 
authority  of  law  for  the  creation  of  the  debt 
or  claim  or  the  making  of  the  contract,  that 
authority  being  "express"  which  confers  pow- 
er to  do  a  particular  identical  thing  set  forth 
tnd  declared  exactly,  plainly,  and  directly 
with  well-defined  limits,  an  authority  given 
in  direct  terms,  definitely  and  explicitly,  and 
not  left  to  inference  or  implication,  as  distin- 
guished from  authority  which  is  general,  im- 
plied, or  not  directly  stated  or  given. 

CoBstittttlMial  Law  —  Coastrvetioa  of 
Coaatltwtloa  —  Oontemporaaeoi&s 
CoMstraotiom. 

Where  the  language  of  the  constitution  and 
the  intent  of  the  people  in  adopting  it  are 
clear  and  free  from  doubt  or  uncertainty,  the 
practice  of  the  general  assembly  and  officers 
of  the  government  in  making  appropriations 
has  no  influence  in  determining  their  legality, 
since  contemporaneous  construction  is  of 
value  only  wliere  there  is  doubt  and  uncer- 
tainty. 

Taxpayer**  Aetiom  —  Reatrainins  Ua- 
aathorixed  Paymemta. 

A  taxpayer  has  the  right  to  maintain  a 
suit  to  restrain  the  state  auditor  of  public 
accounts  and  the  state  treasurer  from  paying 
out  sums  illegally  appropriated  by  the  gen- 
eral assembly,  in  violation  of  Const,  art.  4, 
§§  18,  19,  in  excess  of  revenue. 

[See  Ann.  Cas.  1913C  884.] 

Appeal  from  Circuit  Court,  Sangamon 
county:    Cbeighton,  Judge. 

Action  by  J.  B.  Fergus,  plaintiff,  against 
James  J.  Brady  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.    Modified. 

P,  J,  Jjucey,  Letter  J7.  Straton,  A,  JB.  Roy 
and  Logan  Hay  for  appellants. 

P.  8.  Munro,  John  A,  Watson  and  Btevena 
4  Hemdon  ior  appellee. 

[274]  Cabtwbioht,  J. — By  his  second 
amended  bill  filed  in  this  case  in  the  circuit 
court  of  Sangamon  county,  the  appellee,  J.  B. 
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Fergus,  prayed  for  an  injunction  against  the 
appellants,  James  J.  Brady,  Auditor  of  Pub- 
lic Accounts,  and  Andrew  RuBsel,  Treasurer 
of  the  State  of  Illinois,  to  prevent  the  pay- 
ment of  various  sums  appropriated  by  the 
General  Assembly  to  boards  and  individuals 
and  to  require  an  accounting  and  restitution 
for  sums  that  had  been  paid  out  of  the  State 
treasury  on  warrants  drawn  by  the  Auditor 
and  paid  by  the  Treasurer.  The  defendants 
demun'ed  generally  and  specially,  and  the 
chancellor  sustained  two  of  the  special  causes 
of  demurrer.  The  bill  alleged  that  appropria- 
tions amounting  in  the  aggregate  to  more 
than  $400,000  were  illegal  because  in  excess 
of  the  rievenue  authorized  to  be  raised  by 
taxation.  The  chancoUor  held  that  the  word 
"revenue,"  as  used  in  section  18  of  article  4 
of  the  constitution,  is  not  limited  to  moneys 
raised  by  taxation  but  includes  moneys  de- 
rived from  all  sources  required  by  law  to  be 
paid  into  the  State  treasury  within  a  specified 
time,  and  also  held  that  the  bill  of  complaint 
did  not  state  a  case  against  the  defendants 
warranting  an  accounting  and  restitution  of 
moneys  paid  out  of  the  State  treasury.  An 
interlocutory  decree  was  entered  accordingly, 
and  the  defendants  answered,  alleging  the  va- 
lidity of  the  appropriations  and  setting  forth 
the  payment  of  the  greater  part  of  them 
before  the  suit  was  instituted.  Charles  E. 
Pope,  to  whom  an  appropriation  had  been 
made,  intervened  by  petition  and  the  cause 
was  heard  mainly  on  a  stipulation  of  facts. 
The  chancellor  found  that  a  considerable 
number  of  unpaid  appropriations  were  unlaw-, 
ful  and  enjoined  their  payment  but  included 
by  inadvertence  [275]  four  claims  tha^  had 
been  paid.  An  appeal  was  prosecuted  from 
the  decree,  and  appellants  have  assigned  error 
on  the  ruling  of  the  chancellor  on  each  of  the 
items  held  illegal,  and  the  appellee  has  as- 
signed cross-errors  on  the  ruling  of  the 
chancellor  in  sustaining  the  special  causes  of 
demurrer  and  the  failure  to  require  an  ac- 
counting and  restitution  by  the  defendants  of 
claims  paid  out  before  the  bill  was  filed  and 
to  decide  the  same  to  be  illegal. 

The  decision  of  the  controversy  will  be 
better  understood  by  first  considering  the 
cross-errors  assigned  on  the  ruling  of  the 
chancellor  sustaining  two  special  causes  of 
demurrer. 

The  constitution  limits  appropriations 
which  may  lawfully  be  made  by  each  General 
Assembly  for  the  ordinary  and  contingent 
expenses  of  the  government  until  the  expira- 
tion of  the  first  fiscal  quarter  after  the  ad- 
journment of  the  next  regular  session  to  the 
amount  of  revenue  authorized  by  law  to  be 
raised  in  such  time,  and  the  first  question  is 
whether  the  amount  of  revenue  is  limited  to 
moneys  raised  by  taxation.  There  is  a  very 
large  amount  of  money  paid  into  the  State 
treasury  from  other  sources  than  direct  taxa- 
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tion,  and  the  ordinary  meaning  of  the  word 
is  the  total  income  of  the  government,,  derived 
from  all  sources,  subject  to  be  applied  to 
public  purposes.  It  would  not  be  reasonable 
to  say  that  appropriations  which  are  not  to 
exceed  income  should  be  limited  to  moneys 
raised  by  direct  taxation  while  there  are 
other  large  sums  of  money  which  may  be 
applied  to  the  purposes  of  the  government 
not  taken  into  account. 

The  chancellor  also  held  on  the  special  de- 
murrers that  the  complainant  could  not  com- 
pel an  accounting  and  restitution  of  moneys 
paid  out  before  the  institution  of  the  suit 
in  pursuance  of  appropriations  made  by  the 
General  Assembly.  The  duties  of  the  Auditor 
and  Treasurer  in  issuing  and  paying  war- 
rants are  purely  ministerial,  and  neither  is 
required  to  decide  upon  the  validity  of  a  law 
which  is  [276]  apparently  enacted  for  a  gov- 
ernmental purpose.  A  public  official  having 
only  ministerial  duties  may  be  held  person- 
ally liable  for  the  payment  of  an  appropria- 
tion for  a  purpose  which  is  not  governmental 
in  its  nature,  as  in  the  case  of  Jackson  v. 
Xorris,  72  111.  364,  where  the  treasurer  of 
the  city  of  Salem  paid  $1,000  to  the  Salem 
Manufacturing  Company  to  enable  that  com- 
pany to  discharge  it&  debts,  but  it  would  be 
a  perilous  doctrine  to  hold  that  an  official 
having  ministerial  duties  in  the  machinery 
of  the  State  government  is  authorized,  to 
determine  whether  an  act  of  the  (General 
Assembly  is  in  violation  of  the  constitution 
where  he  has  no  notice  that  the  appropria- 
tion is  unlawful,  as  in  this  case.  If  an  ap- 
propriation were  entirely  outside  of  the  func- 
tion9  of  a  State  government  the  question 
would  be  different.  The  chancellor  was  right 
in  eliminating  from  the  controversy  between 
the  complainant  and  the  State  Auditor  and 
Treasurer  all  the  appropriations  which  had 
been  paid. 

The  errors  assigned  by  the  appellants 
against  the  decision  of  the  chancellor  concern 
the  unpaid  appropriations  found  to  be  illegal, 
and  whether  they  were  or  not  depends  upon 
provisions  of  the  constitution.  Sections  18 
and  19  of  article  4  of  the  constitution  are  as 
follows : 

"Sec.  18.  Kach  General  Assembly  shall  pro- 
vide for  all  the  appropriations  necessary  for 
the  ordinary  and  contingent  expenses  of  the 
government  until  the  expiration  of  the  first 
fiscal  quarter  after  the  adjournment  of  the 
next  regular  session,  the  aggregate  amount 
of  which  shall  not  be  increased  without  a 
vote  of  two-thirds  of  the  members  elected  to 
each  house,  nor  exceed  the  amount  of  revenue 
authorized  by  law  to  be  raised  in  such  time; 
and  all  appropriations,  general  or  special, 
requiring  money  to  be  paid  out  of  the  State 
treasury,  from  funds  belonging  to  the  State, 
shall  end  with  such  fiscal  quarter:  Proridedy 
the  State  mav,  to  meet  casual  deficits  or  fail- 


ures in  revenues,  contract  debts,  nev^  to 
exceed  in  tiie  aggregate  $250,000;  and  mon- 
eya  thus  borrowed  shall  be  applied  to  the 
purpose  for  which  they  were  [277]  obtained, 
or  to  pay  the  debt  thus  created,  and  to  no 
other  purpose;  and  no  other  debt,  except  for 
the  purpose  of  repelling  invasion,  suppressing 
insurrection,  or  defending  the  State  in  war 
(for  payment  of  which  the  faith  of  the  State 
shall  be  pledged),  shall  be  contracted,  unless 
the  law  authorizing  the  same  shall,  at  a  gen- 
eral election,  have  been  submitted  to  the  peo- 
ple, and  have  received  a  majority  of  the  votes 
cast  for  members  of  the  General  Assembly 
at  such  election.  The  General  Assembly  shall 
provide  for  the  publication  of  said  law  for 
three  months  at  least  before  the  vote  of  the 
people  shall  be  taken  upon  the  same;  and 
provision  shall  be  made,  at  the  time,  for  the 
payment  of  the  interest  annually,  as  it  shall 
accrue,  by  a  tax  levied  for  fhe  purpose  or 
from  other  sources  of  revenue;  which  law, 
providing  for  the  payment  of  such  interest 
by  such  tax,  shall  be  irrepealable  until  such 
debt  be  paid:  And,  provided,  further,  that 
the  law  levying  the  tax  shall  be  submitted 
to  the  people  with  the  law  authorizing  the 
debt  to  be  contracted. 

"Sec.  19.  The  Genera]  Assembly  shall  never 
grant  or  authorize  extra  compensation,  fee  or 
allowance  to  any  public  offieer,  agent,  servant 
or  contractor,  after  service  has  been  rendered 
or  a  contract  made,  nor  authorize  the  pay- 
ment of  any  claim,  or  part  thereof,  hereafter 
created  against  the  State  under  any  agree- 
ment or  contract  made  without  express  au- 
thority of  law;  and  all  such  unauthorized 
agreements  or  contracts  shall  be  null  and 
void:  Provided^  the  General  Assembly  may 
make  appropriations  for  expenditures  in- 
curred in  suppressing  insurrection  or  repel- 
ling invasion." 

Section  208  of  division  1  of  the  Criminal 
Code  makes  it  a  crime  for  anyone  holding 
any  public  office,  trust  or  employment  to  con- 
tract, directly  or  indirectly,  for  an  expendi- 
ture beyond  the  amount  appropriated  to  be 
contracted  for  or  expended  upon  the  subject- 
matter  of  the  contract,  in  the  following  lan- 
guage: "Every  person  holding  any  public 
office  (whether  State,  county  or  municipal), 
trust   or   employment,    [27S]      .  who 

shall  be  guilty  of  contracting  directly  or  in- 
directly, for  the  expenditure  of  a  greater  sum 
or  amount  of  money  than  may  have  been,  at 
the  time  of  making  the  contracts,  appropri- 
ated or  set  apart  by  law  or  authorized  by 
law  to  be  contracted  for  or  expended  upon 
the  subject-matter  of  the  contracts,  .  .  . 
shall  be  fined  not  exceeding  $10,000,  and  may 
be  removed  from  his  office,  trust  or  employ- 
ment." 

These  provisions  of  the  constitution  and 
statute  are  clear  and  unambiguous  in  terms 
and  their  purpose  and  object  cannot  be  mis- 
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understood.    Section  18  prohibits  appropria- 
tloiw  in  excess  of  the  revenue  authorized  by 
law  to  be  raised   in  the  period  for  which 
appropriations  are  made,  but  necessarily  reve- 
nue, .whether  derived  from  one  source  or  an- 
other in  the  future,  must  always  be  estimated 
and  never  can  be  a  fixed  and  certain  sum. 
Circumstances  may  occur  that  will  cause  the 
reasonable  expectations  ol  the  General  A«- 
aembly  as  to  the  amount  of  revenue  to  mis- 
carry or  not  to  be  fulfilled,  so  that  there 
may  be  a  temporary  deficiency.    To  meet  that 
oondition  which  may  arise  from  failure  in 
making  collections  of  taxes  or  result  from 
decreased  revenue   from   other  sources,  the 
section  provides  that  in  case  of  failure  of 
revenue  the  General  Assembly  may  contract 
debts,  never  to  exceed  $250,000.    This  debt  is 
only  to  be  created  by  borrowing  money, — ^not 
by  incurring  debts  or  making  contracts,~- 
since  the  section  requires  that  the  moneys 
thus  borrowed  shall  be  applied  to  the  purpose 
for  which  they -were  obtained  or  to  pay  the 
debt  thus  created,  and  to  no  other  purpose. 
Ko  other  debt  can  be  contracted,  except  for 
the  purpose  of  repelling  invasion,  suppressing 
insurrection  or  defending  the  State  in  war, 
except  upon  a  vote  of  the  people  at  a  general 
election.    By  section  19  the  General  Assembly 
is  prohibited  from  authorizing  the  payment 
of  any  claim,  or  part  thereof,  created  against 
the  State  under  any  agreement  or  contract 
made  without  express  authority  of  law,  and 
all  such  unauthorized  agreements  or  contracts 
[279]  are  null  and  void,  with  the  exception 
that  the  General  Assembly  may  make  appro- 
priations for  expenditures  incurred  in  repel- 
ling invasion  or  suppressing  insurrection.    By 
the  Criminal  Code  the  making  of  a  contract 
in  excess  of  the  amount  of  an  appropriation 
subjects  the  offender  to  a  fine  not  exceeding 
$10,000  and  removal  from  his  office,  trust  or 
employment.     No  right  whatever  can  grow 
out  of  the  commission  of  a  crime,  and  by  the, 
plain  language  of  the  constitution  every  claim 
or  contract  is  utterly  void  if  not  within  the 
amount  of  appropriations  already  made,  un- 
less there  is  express  authority  of  law  for  the 
creation  of  the  debt  or  claim  or  the  making 
of  the  contract.    In  section  19  claims  under 
any  agreement  or  contract  made  by  express 
anthority  of  law  are  excepted,  and  if  there  is 
some  particular  and  specific  thing  which  an 
officer,  board  or  agency  of  the  State  is  re- 
quired to  do,  the  performance  of  the  duty 
is  expressly  authorized  by  law.    That  author- 
ity is  express  which  confers  power  to  do  a 
particular,  identical  thing  set  forth  and  de- 
clared exactly,  plainly  and  directly,  with  well 
defined  limits,  and  the  only  exception  under 
which  a  contract  exceeding  the  amount  ap- 
propriated for  the  purpose  may  be  valid  is 
where  it  is  so  expressly  authorized  by  law. 
An  express  authority  is  one  given  in  direct 
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terms,  definitely  and  explicitly,  and  not  left 
to  inference  or  to  implication,  as  distin- 
guished from  authority  which  is  general,  im- 
plied or  not  directly  stated  or  given.  An 
example  of  such  express  authority  is  found 
in  one  of  the  deficiency  appropriations  to  the 
Southern  Illinois  penitentiary  which  had  been 
paid,  and  serves  only  as  an  illustration.  The 
authorities  in  control  of  the  penitentiary  are 
required  by  law  to  receive,  feed,  clothe  and 
guard  prisoners  convicted  of  crime  and  placed 
in  their  care,  involving  the  expenditure  of 
money,  which  may  vary  on  account  of  the 
cost  of  clothing,  food  and  labor  beyond  the 
control  of  the  authorities,  and  which  could 
not  be  accurately  estimated  in  advance  for 
that  reason  or  by  determining  the  exact  num.- 
ber  of  inmates.  To  [280]  extend  the  meaning 
of  the  constitutional  requirement  that  there 
shall  be  express  authority  of  law  for  the 
creation  of  a  debt  or  the  making  of  an  agree- 
ment or  contract  in  excess* of  an  appropria- 
tion for  the  purpose  beyond  the  meaning  we 
have  given  to  it  would  destroy  and  nullify 
the  provisions  of  the  constitution.  The  power 
of  the  General  Assembly  to  make  appropria- 
tions for  any  purpose  is  not  exhausted  by  one 
appropriation  but  additional  appropriations 
may  be  made  before  an  indebtedness  is  in- 
curred, as  occasion  may  require. 

The  language  of  the  constitution  and  intent 
of  the  people  in  adopting  it  being  clear  and 
free  from  doubt  or  uncertainty,  the  practice 
of  the  General  Assembly  and  officers  of  the 
government  in  making  appropriations  has  no 
influence  in  determining  their  legality.  Con- 
temporaneous construction  is  of  value  only 
where  there  is  doubt  and  uncertainty,  and 
there  is  none  in  this  instance.  All  that  has 
been  done  is  that  the  General  Assembly  and 
public  ofiicials  have  disregarded  constitution- 
al requirements  adopted  by  the  people  for 
their  protection.  It  cannot  be  said  that  the 
people,  who  constitute  the  other  party  in 
interest,  have  acquiesced  In  the  construction 
adopted  by  the  General  Assembly,  since  the 
money  interest  of  an  individual  taxpayer 
would  not  justify  the  necessary  expense  of  an 
appeal  to  the  courts  to  prevent  such  unlawful 
action. 

It  would  not  be  practicable  to  enumerate 
the  appropriations  held  void  by  the  chancel- 
lor and  to  explain  in  detail  their  nature. 
Kach  one  was  for  the  payment  of  a  claim 
created  without  express  authority  of  law  and 
either  without  a  previous  appropriation  or 
in  excess  of  the  appropriation. 

It  is  argued  that  the  complainant,  as  a  tax- 
payer, had  no  right  to  maintain  the  bill,  but 
on  the  principle  declared  in  Jones  v.  O'Con- 
nell,  206  111.  443,  107  N.  E.  731,  and  Fergus 
V.  Russel,  270  111.  304,  Ann.  Cas.  1910B  1120, 
110  N.  E.  130,  he  had  a  right  to  maintain 
the  suit. 
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Tlie  four  appropriations  which  had  been 
paid  and  were  included  in  the  decree  by  mis- 
take are,  1280.15  to  A.  DeEIton  [281]  Peter- 
son,  $200  to  T.  E.  Wayne,  $200  to  J.  McGreal 
and  $137  to  W.  P.  McGuire.  The  decree  will 
be  modified  by  striking  out  these  four  items 
and  as  so  modified  will  be  affirmed. 

Decree  modified  and  affirmed. 


NOTE. 

The  reported  case  holds  that,  as  used  in  a 
constitutional  provision  that  annual  appro- 
priations shall  not  exceed  the  revenue  au- 
thorized to  be  raised  by  taxation,  the  term 
/'revenue"  is  not  limited  to  the  proceeds  of 
direct  taxation  but  includes  "the  total  income 
of  the  government  derived  from  all  sources 
subject  to  be  applied  to  public  purposes." 
The  cases  discussing  the  definition  of  the 
term  "revenue"  'are  collated  in  the  note  to 
State  V.  GordoDi  reported  ante,  this  volume, 
at  page  191. 


HEWEIX 
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BEID  ET  AL. 


Michigan  Supreme  Court — December  21, 1915. 


ISO  Mich.  174;  166  N.  W.  362. 


Food  and  ]>niss  —  Foreign  Snbatanoe 
in  Animal  Food  —  Liability  of  Seller. 

In  an  action  for  the  death  of  two  cows 
alleged  to  have  been  caused  by  eating  bran 
purchased  from  defendants  and  contain mg  ar- 
senic, the  evidence  is  held  to  be  sufficient  to 
Hupport  findings  that  the  cows  died  from  ar- 
senic poisoning. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  St.  Clair  county: 
Tappan,  Judge. 

Action  by  John  Newell,  plaintiff,  against 
James  Reid  et  al.,  defendants.  Judgment  for 
plaintiff.  Defendants  bring  error.  The  facts 
ar€  stated  in  the  opinion.    Affirmed. 

Clair  R.  Black  and  John  B.  Mclltvain  for 
plaintiffs  in  error. 

Walsh  d  Walsh  and  C.  L.  Benedict  for 
defendant  in  error. 

[475]  OsTBANDEB,  J. — ^It  is  alleged  in  the 
plaintiff's  declaration  that  he  purchased  from 
defendants  bran  to  feed  to  cattle,  that  defend- 
ants sold  him  the  bran  for  such  use,  that  the 


bran  was  not  fit  and  proper  for  such  use — 
*'and  was  mixed  with  and  contained  poisonous 
substances  and  unwholesome  and  deleterious 
material,  and  was  entirely  worthless  and  of 
no  value  and  unnt  for  such  use  and  of  a 
poisonous  and  unwholesome  nature;  and  the 
said  plaintiff,  .  .  .  relying  upon  said 
promises  and  warranties,  fed  such  bran  and 
materials  to  certain  live  stock,  to  wit,  two 
cows  then  and  there  the  property  of  said 
plaintiff  of  the  value  of,  to  wit,  $300,  which 
thereupon,  by  reason  of  its  unwholesome  and 
poisonous  nature,  immediately  became  sick 
and  soon  thereafter  died  as  a  result  of  eating 
said  bran  and  materials  aforesaid." 

The  court  refused  a  peremptory  instruction 
favorable  to  defendants.  Defendants  then 
presented,  and  the  court  submitted  to  the 
jury,  two  special  questions,  namely: 

*'Do  you  find  from  the  preponderance  of  the 
evidence  in  this  case  that  the  two  cows  of  the 
plaintiff  died  from  arsenic  poison,  and  not 
from  other  causes  r 

'*Do  you  find  from  a  preponderance  of  the 
evidence  [176]  in  this  case  that  at  the  time 
of  the  sale  of  the  bran  to  plaintiff  tliere  was 
arsenic  in  the  small  sack  sufficient  to  kill 
the  two  cows?" 

To  each  question  the  jury  returned  an 
affirmative  answer,  with  a  general  verdict  for 
plaintiff  of  $140. 

It  is  certified  that  the  bill  of  exceptions 
''has  been  made  sufficiently  full  and  complete 
so  that  the  Supreme  Court  on  writ  of  error 
may  by  going  over  the  same  be  able  to  make 
an  examination  of  the  entire  case." 

It  is  the  contention,  and  only  contention^ 
of  defendants,  appellants,  that  the  answers 
to  the  special  questions  and  the  general  ver- 
dict are  not  supported  by  testimony.  In 
considering  this  contention,  it  is  assumed 
that  the  record  contains  substantially  all  of 
the  testimony  given  at  the  trial.  Otherwise, 
it  would  be  presumed  that  testimony  had 
been  given  which  supported  the  findings  of 
the  jury.  Stevens  v.  Rose,  69  Mich.  259,  37 
N.  W.  205.  The  assumption  is  based  upon 
what  seems  to  be  the  fair  meaning  of  the 
certificate  above  referred  to. 

The  contents  of  the  stomachs  of  the  two 
cows  which  died,  and  which  the  plaintiff 
claims  were  poisoned,  were  not  analyzed. 
However,  the  testimony  for  the  plaintiff  tend- 
ed to  prove  that  both  cows  were  fed  bran  from. 
a  package  purchased  from  defendants,  both 
died,  exhibiting  symptoms  of  arsenical  poison- 
ing, the  remainder  of  the  contents  of  the 
package  was  screened,  a  portion  of  the  mate- 
rial was  submitted  to  a  chemist,  and  he 
found  upon  an  analysis  that  it  contained  ar- 
senic. Further,  the  testimony  tended  to  prove 
that  when  it  was  sold  to  plaintiff  the  bran 
was  not  in  the  packages  purchased  by  defend- 
ants from  the  manufacturer  of  the  bran,  but. 
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had  been  resacked  by  defendants  after  having 
been  turned  out  upon  the  floor  of  their  bam, 
or  storehouse.  The  emaller  package,  claimed 
to  have  ccmtained  the  noxious  substance,  or 
subfttanoes,  had  in  it,  besides  bran,  pieces  ol 
bread  and  meat.  The  [177]  chemist  tested  a 
portion  of  a  sample  of  1^  ounces  of  this  mate- 
rial, consisting  of  a  mixture  of  bread,  bran, 
meat,  dirt»  and  hairs,  and  found  arsenic,  and 
estimated  that  in  the  1^  ounces  there  was 
probably  a  grain  of  arsenic.  Defendants  used 
rat  poison  about  their  premises  on  several 
occasions,  putting  it  upon  bread  and  meat. 
A  box  of  the  material  screened  from  the 
smaller  sack  of  bran,  and  like  that  sent  to 
the  chemist,  was  exliibited  to  the  jury.  It 
is  not  mero  conjecture,  but  an  inference, 
based  upon  testimony,  that  the  smaller  sack 
of  bran  contained  sweepings  from  the  store- 
house floor  and  included  portions  of  bread 
and  meat  and  rat  poison,  which  ought  not  to 
have  been  sold  for  food  for  cattle.  There 
was  testimony  tending  to  prove  that  the  rat 
poison  used  by  defendants  contained  no  ar- 
senic, and  difi'erent  persons  might  have 
reached  different  conclusions  concerning  the 
preponderance  of  the  evidence.  That  there 
was  testimony  supporting  the  finding  is,  I 
think,  dear. 

The  judgment  is  affirmed. 

Brooke,  C.  J.,  and  Person,  Kuhn,  Stone, 
Bird,  Moore,  and  Steere,  JJ.,  concurred* 


NOTB. 

Llabilltsr   for    Injury    Besnltlng:    from 
ForeiKs  Snbstaiioe  in.  Food. 

It  appears  to  be  the  general  rule  that  on 
a  sale  of  food  there  is  an  implied  warranty 
of  fitness  for  human  consumption  (see  the 
notes  to  National  CotUm  Oil  Co.  v.  Young, 
4  Ann.  Cas.  1123,  and  Farrell  v.  Manhattan 
Market  Co.  15  Ann.  Cas.  1076)  and  that  a 
manufacturer  or  vendor  is  liable  for  conse- 
quential damages  resulting  from  the  breach 
of  that  warranty.  See  the  notes  to  Jackson 
V.  Watson,  16  Ann.  Cas.  492;  Doyle  v.  Fuerst, 
Ann.  Cas.  1913B  1110;  Mazetti  v.  Armour, 
Ann.  Gas.  iei6C  140;  and  Woodward  v.  Mil- 
ler, 100  Am.  St  Kep.  188.  As  to  the  liability 
as  for  negligence  of  a  restaurant  proprietor 
for  serving  unfit  food,  see  the  notes  to  Crock- 
er V.  Baltimore  Dairy  Lunch  Co.  Ann.  Cas. 
]914B  884,  and  Merrill  v.  Hodson,  Ann,  Cas. 
1916D  917.  A  question  closely  related  to 
that  discnssed  in  the  present  note,  namely, 
the  liability  for  an  injury  resulting  from  a*, 
foreign  substance  in  a  beverage,  is  considered 
in  the  note  to  Crigger  v.  Coca-Cola  Bottling  ' 
Co.  Ann.  Cas.  1917B  672. 

The  few  cases  which  have  passed  on  the  ^ 
liability  arising  from  the  sale  of  food  con- 
taining a  foreign  substance  spcm  to  have  been 
Add.  Cas.  191 9B. — 15. 


based  on  negligence,  and  to  turn  on  the  ques- 
tion whether  the  presence  of  audi  a  substance 
in  an  article  of  food  is  prima  facie  evidence 
of  n^Ugence.  In  Chaproniere  v.  Mason,  21 
Times  L.  Rep.  (£ng.)  633,  it  was  held  that 
a  prima  facie  showing  of  negligence  was  made 
by  proof  of  the  presence  of  a  stone  in  a  bun. 
So  in  Temay  v.  Ward  Baking  Co.  167  N. 
Y.  S.  562,  reversing  a  dismissal  <rf  the  action, 
the  court,  stated  the  facts  and  its  conclusion 
thereon  as  follows:  'TlaintilF  sued  for  inju- 
ries received  through  having  partaken  of  a 
loaf  of  bread,  baked  by  the  defendant,  be- 
cause of  the  presence  of  many  particles  of 
glass  imbedded  in  the  crust  on  the  lower  side 
of  the  loaf.  It  appears  from  the  evidence 
that  the  defendant's  driver  delivered  this 
bread,  with  other  loaves,  to  a  storekeeper, 
who  placed  them  in  a  case  reserved  for  the 
bread  which  stood  on  a  counter  in  the  dealer's 
store.  The  dealer  testified  that  this  case  was 
always  in  a  state  of  perfect  repair,  and  that 
there  was  no  glass  or  other  foreign  substance 
in  it;  that,  however,  his  customers  were  in 
the  habit  of  helping  themselves  to  the  bread 
which  they  purchased  by  themselves  taking 
it  out  of  the  showcase.  I  understand  re- 
spondent to  urge  in  support  of  the  judgment 
that  the  line  of  cases  beginning  with  Thomas 
V.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455, 
and  ending  with  MacPherson  v.  Buick  Motor 
Co.  217  N.  Y.  382,  Ann.  Cas.  1916C  440,  111 
N.  £.  1060,  L.R.A.1916F  696,  does  not 
apply,  because  in  those  cases  the  defects  con> 
sidered  were  defects  of  manufacture,  whereas 
in  the  instant  case  the  evidence  is  not  sufii- 
cient  to  charge  tlie  defendant,  as  manufac- 
turer, with  responsibility  for  the  presence  of 
the  glass.  This  claim  is  based  upon  a  two- 
fold argument:  First,  to  the  effect  that 
manifestly  glass  is  not  an  ingredient  of 
bread;  and,  second,  that  the  proof  is  not 
sufficient  to  exclude  the  possibility  or  proba- 
bility of  outside  interference  with  the  bread 
during  the  interval  between  its  delivery  and 
the  purchase  by  the  infant  plaintiff.  Of 
course,  it  need  hardly  be  said  that 'there  was 
no  direct  proof  that  the  glass  had  been  in- 
serted by  the  manufacturer.  There  is,  there- 
fore, I  take  it,  no  dispute  between  the  par- 
ties as  to  the  correct  principle  of  law  defining 
the  responsibility  of  the  defendant  in  the 
premises.  Defendant,  it  may  be  assumed, 
would  be  liable,  were  the  proofs  sufficient  to 
raise  a  question  for  the  jury  whether  the 
glass  was  in  the  bread  before  its  delivery  to 
the  dealer,  and  if  the  jury  should  so  deter- 
mine. It  is  superfluous  to  repeat  that  there 
can  be  no  set  formyla  to  determine  the  quan- 
tum of  evidence  required  to  prove  an  ultimate 
fact.  Each  case  must  depend  upon  its  own 
intrinsic  circumstances.  The  particles  of 
glass  shown  on  the  exhibit,  which  by  consent 
of  both  parties  has  been  submitted  to  the 
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court,  are  embedded  in  the  lower  crust  of 
the  loaf,  and,  so  far  aa  can  be  judged  from 
the  part  submitted,  were  distributed  over  its 
entire  surface.    They  have  the  appearance  of 
having  been  baked  into  the  crust,  or,  at  all 
events,  of  having  been  impressed  thereon  at 
a  time  when  the  crust  was  soft,  and  therefore 
probably  still  warm  from  the  baking.     The 
testimony  of  the  dealer  is  sufficient  to  permit 
a  finding  that  no  opportunity  waa  ever  pre- 
sented during  his  possession  of  the  loaf  to  so 
interfere  with   it   as   to  produce  the   result 
which  the  exhibit  discloses.     I  think,  there- 
fore, that  on  his  evidence  and  the  mute  testi- 
mony of  the  exhibit  an  issue  was  presented 
for  submission  to  the  jury  whether  the  dan- 
gerous condition  of  the  bread  was  not  pro- 
duced by  the  defendant  through  its  agents." 
In  Freeman  v.  Schultz  Bread  Co.  100  Misc. 
528,  163  N.  Y.  S.  396,  wherein  it  appeared 
that  a  nail  was  embedded  in  a  loaf  of  bread, 
the  court  said:     "The  manufacturer  of  bread, 
it   may  be   assumed,   knows   and   recognizes 
that,  when  he  puts  his  finished  product  upon 
the  market,  it  is  intended  for  sale  to  and 
use  by  the  pubjic  as  bread  is  ordinarily  used, 
by  biting  off  a  piece  to  masticate,  without 
first  examining  or  testing  it  in  the  search 
for  foreign   substances   which   might   injure 
the  teeth  or  mouth  while  biting  into  a  slice, 
or   become   dangerous  to   life   if   swallowed. 
A  loaf  of  bread  of  itself  is  not  dangerous, 
but  it  may  be  assumed  that  a  manufacturer 
knows  it  may  become  a  source  of  danger  to 
the  consumer  if  care  is  not  used  in  its  manu- 
facture,  and   that   unless   he   uses   ordinary 
care  and  akill  with  regard  to  the  manner  of 
manufacturing  it,  and  to  keep  it  clear  from 
dangerous  foreign  substances  with  which  it 
is  likely  to  come  into  contact  in  the  factory, 
there  will  be  injury  to  the  person  for  whom 
the  bread  is  intended,  and  therefore  a  duty- 
arises  on  his  part  to  the  consumer  to  use  that 
ordinary  care  and  skill  in  its  manufacture, 
for  a  neglect  to  perform  which  duty  causing 
an  injury   an  action   for  negligence  can  be 
raaintaiifed." 

But  in  Jacobs  v.  Childs  Co.  166  N.  Y.  S. 
798,  a  restaurant  keeper  was  held  not  to  be 
charged  with  negligence  by  proof  of  the  pres- 
ence of  a  nail  in  a  cake  prepared  and  served 
by  him,  the  court  saying:  "The  plaintiff, 
while  a  guest  in  one  of  the  eating  places 
maintained  by  the  defendant,  ordered  a  piece 
of  cake  which  was  served  wrapped  in  wax 
paper.  The  plaintiff  removed  the  cover,  and 
while  in  the  process  of  eating  bit  upon  a 
metallic  nail  which  was  concealed  in  the  cake. 
For  the  injuries  resulting  therefrom  she 
seeks  to  hold  the  defendant  liable.  The  cake 
was  baked  and  prepared  by  the  defendant. 
The  learned  oounael  for  the  plaintiff  at  first 
proceeded  upon  the  theory  of  the  defendant's 
implied  warranty  of  the  fitness  of  the  food 


for  consumption;  but  subsequently  moved  to 
change  the  cause  of  action  to  one  in  tort 
predicated  upon  the  negligence  of  the  defend- 
ant in  permitting  the  nail  to  get  into  the 
cake.    The  court  having  allowed  the  amend- 
ment, the  question  for  consideration  is  wheth- 
er the  fact  of  the  presence  of  the  nail  is 
sufficient  to  charge  the  defendant  with  neg- 
ligence.   The  extent  of  the  duty  of  restaurant 
keepers  to  furnish  wholesome  food  and  the 
resultant  liability  upon  their  failure  so  to 
do  is  foreign  to  the  decision  of  this  case. 
The  cake  which  waa  served  to  the  plaintiff 
was  not  bad   for  consumption   or  unwhole- 
some.    The  various  ingredients  which  made 
up  the  cake  were  not  deleterious  to  health, 
and  the  cake  itself  was  fit  for  consumption. 
The  gravamen  in  this  case  is  that  a  foreign 
substance    in    no    wise   connected    with    the 
preparation  of  the  cake  caused  injury  to  the 
plaintiff.    Likewise  the  consideration  of  those 
authorities  must  be   eliminated   which   deal 
with  the  responsibility  of  manufacturers  en- 
gaged in  making  commodities  which  were  in- 
herently dangerous.     The  plaintiff  failed  to 
show  any  negligence  on  the  part  of  the  de- 
fendant beyond  the  fact  of  the  presence  of 
the  nail  in  the  cake.     She  relies  upon  the 
doctrine  of  res  ipsa  loquitur.    Without  enter- 
ing into  a  discussion  of  the  vexed  question 
of  the  application  of  that  doctrine,  I  am  of 
the  opinion  that  it  has  no  application  to  thia 
case.     It  is  obvious  that  the  nail  was  not 
used  in  the  mixing  of  the  dough,  nor  in  con- 
nection with  the  other  ingredients  of  the  cake. 
It  apparently  was  dropped   into  the  dough 
carelessly  or  wilfully  by  one  of  the  defend- 
ant's servants  or  an  outsider." 

In  Akers  v.  Overbeck,  18  Misc.  198,  41  N. 
Y.  S.  382,  it  was  held  that  negligence  was 
not  shown  by  the  fact  that  a  sack  of  coffee 
contained  a  stone,  whereby  the  coffee  mill  of 
a  purchaser  was  broken. 

In  Liggett,  etc.  Tobacco  Co.  v.  Cannon,  132 
Tenn.  419,  Ann.  Cas.  1917A  179,  178  S.  W. 
1009,  L.R.A.1916A  940,  it  was  held  that 
chewing  tobacco  is  not  a  "food"  within  the 
rule  allowing  a  recovery  by  a  person  not  in 
privity  with  the  manufacturer  for  an  injury 
from  the  presence  of  a  foreign  substance 
therein. 

In  Hunt  V.  Rhodes  Bros.  Co.  207  Mass.  30, 
92  N.  E..1001,  it  appeared  that  a  married 
woman  was  injured  while  preparing  for  cook- 
ing a  leg  of  lamb  purchased  by  her  husband, 
in  which  was  embedded  a  carpet  tack.  The 
court  held  that  the  evidence  warranted  a 
finding  that  the  husband  acted  as  her  agent 
so  as  to  create  a*  privity  of  contract  between 
her  and  the  seller,  and  added:  "We  cannot 
help  feeling  that  a  more  satisfactory  ground 
on  which  to  rest  the  case  would  have  been 
the  duty  which  the  defendant  owed  to  any 
one  preparing  it  to  be  served  as  food  to  eee 
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that  there  was  not  suffered  to  remain  em- 
bedded in  the  lamb  anything  that  was  liable 
to  cause  injury  to  any  one  in  preparing  It 
while  in  the  exercise  of  due  care." 

In  some  cases  involving  the  presence  of  a 
foreign  substance  in  food  sold  for  the  use  of 
animals  it  has  been  held  that  there  could  be 
a  recovery  for  breach  of  an  implied  warranty. 
Wilson  V.  Dunville,  6  L.  R.  Ir.  (Eng.)  210 
(small  particles  of  lead  in  grain) ;  Coyle  t. 
Baum,  3  Okla.  695,  41  Pac.  389  (castor  beans 
in  oats).     And  see  the  reported  case. 

In  other  cases  the  doctrine  of  implied  war- 
ranty has  been  held  not  to  apply  to  a  sale 
of  animal  food,  and  the  presence  of  a  foreign 
substance  has  been  deemed  not  to  show  negli- 
gence. National  Cotton  Oil  Co.  v.  Young, 
74  Ark.  144,  4  Ann.  Cas.  1123,  85  S.  W.  92, 
109  Am.  St.  Rep.  71  (pieces  of  wire  in  cotton 
seed  meal ) ;  Lukens  v.  Freiund,  27  Kan.  664, 
41  Am.  Rep.  429  (metal  clasps  in  bran). 

Where  the  seller  was  charged  with  n6tice 
of  the  presence  of  the  foreign  substance  a 
recovery  on  the  ground  of  negligence  has  been 
sustained.  French  v.  Vining,  102  Mass.  132, 
3  Am.  Rep.  440  (hay  on  which  seller  knew 
white  lead  had  been  spilled) ;  Provost  v. 
Cook,  184  Mass.  315,  68  N.  E.  336  (oats 
known  to  seller  to  have  been  in  place  involv- 
ing danger  of  mixture  with  paris  green). 
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81cmat«re  — >  Deftaltloii  of  Term  ''Siffa.** 

To  "sign"  a  document  is  to  aMx  a  signature 
thereto,  to  ratify  by  hand  or  seal,  or  to  sub- 
scribe in  one's*  own  handwriting.  Citing 
Words  and  Phrases,  Sign. 

Willa  — >  Ezeoution  — >  necessity  of  8ic- 
Batvre  at  End  —  Olocrraphio  "Will. 

An  olographic  will  containing  testatrix's 
name  at  beginning  of  document,  and  closing 
with,  'Srhereunto  I  hereby  set  my  hand,  etc.,'* 
but  not  subscribed.  Is  not  "signed,"  as  re- 
<iuired  by  Civ.  Code»  §  1277,  in  view  of  sec- 
tion 13,  which  provides  that  words  are  to 
be  construed  as  ordinarily  used  and  according 
to  context. 

[See  note  at  end  of  this  case.] 


Where  an  olographic  will  was  not  signed  as 
required  by  Civ.  Code,  §  1277,  indorsement 
"my  will,"  with  decedent's  signature,  on  the 
envelope  containing  it,  does  not  cure  the  de- 
feet,  merely  shbwing  her  belief  that  it  was 


a  valid  will,  and  (he  envelope  not  being  a 
part  of  the  will. 

[See  note  at  end  of  this  case.] 

Maaney  of  Exeention  — >  Intent  of  Tes- 
tator. 

The  power  and  method  of  testamentary  dis- 
position is  within  legislative  control,  and,  in 
determining  whether  a  will  is  properly  ex- 
ecuted, testator's  intention  cannot  be  consid- 
ered. 

Sisnatnre  —  Dellnltion  of  Term  ^Slsn." 

To  ''sign"  a  document  is  to  make  any  mark 
upon  it  in  token  of  knowledge,  approval,  ac- 
ceptance, or  obligation,  and  the  "signature" 
is  the  sign  thus  made,  and,  wherever  placed, 
the  fact  that  it  was  intended  as  an  executing 
signature  must  satisfactorily  appear  on  the 
document's  face. 

IRTiUs  —  Plaee  of  Slsnatnre  —  Intent. 

Where  a  signature  is  at  the  end  of  a  will, 
universal  custom  creates  the  conclusion  that  it 
was  appended  as  an  execution;  if  elsewhere, 
it  is  for  the  court  to  say  from  inspection  of 
the  whole  document,  as  to  language  as  well  as 
form  and  relative  position  of  parts,  whether 
that  was  the  intention. 

Appeal  from  Superior  Courts  Alameda 
county:    Waste,  Judge. 

Petition  by  Henry  R.  Woltman  for  probate 
of  will  of  Ida  Matilda  Manchester,  deceased. 
From  order  admitting  will  to  probate,  Walter 
Manchester  appeals.  The  facts  are  stated  in 
the  opinion.    Revebseo. 

L.  P.  Forestell  for  appellant. 
Wm.  A.  Poioell,  Earll  H.  Webl)  and  Oeorgw 
W.  Chamberlain  for  respondent. 

[418]  Shaw,  J. — ^The  court  below,  upon  the 
petition  of  Woltman,  duly  made  an  order 
admitting  a  certain  document  to  probate  as 
the  last  will  of  the  decedent.  From  this 
order  Walter  Manchester,  a  brother  and  heir 
of  the  decedent,  appeals. 

The  document  referred  to  was  wholly  in 
the  handwriting  of  the  decedent.  The  only 
objection  presented  upon  this  appeal  Is  that 
it  was  not  signed  by  the  decedent. 

The  document  began  as  follows: 

**January  14th,  1914. 

''I,  Matilda  Manchester,  leave  and  bequeath 
all  my  estate  &.  effects,  after  payment  of 
legal,  funeral  &  certain  foreign  shipment  ex- 
penses (as  directed)  to  the  following  legatees, 
viz.:" 

Then  followed  a  statement  of  devises  and 
bequests  to  divers  persons.  It  ended  as  fol- 
lows : 

"Whereunto  I  hereby  set  my  hand  this 
fourteenth  day  of  January,  1914." 

The  name  of  the  decedent  does  not  appear 
in  or  on  the  paper  anywhere,  except  in  the 
opening  clause  as  above  shown.  This  docu- 
ment was  folded  by  the  decedent  and  placed 
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in  an  envelope,  ^hich  was  then  sealed  and 
indorsed  by  the  decedent,  in  her  own  hand- 
writing, with  the  words,  "My  Will,  Ida 
Matilda  Manchester."  In  that  condition  it 
was,  by  her  direction,  placed  in  her  safe  de- 
posit box,  where  it  was  found  after  her  death. 
These  are  ail  the  facts  bearing  upon  the 
question  of  its  execution  as  a  will. 

"An  olographic  will  is  one  that  is  entirely 
written,  dated,  and  signed  by  the  hand  of 
the  testator  himself.  It  is  subject  [419]  to 
no  other  form,  and  may  be  made  in  or  out 
of  this  state,  and  need  not  be  witnessed." 
(Civ.  Code,  sec.  1277.) 

The  will  in  question  fits  this  description  in 
all  respects  except  the  signing  thereof.  It 
was  not  "signed"  according  to  the  meaning 
of  that  word  in  ordinary  usage.  To  sign,  as 
applied  to  a  document,  is  defined  as  follows: 
"To  affix  a  signature  thereto;  to  ratify  by 
jiand  or  seal;  to  subscribe  in  one's  own  hand- 
writing." (Webster's  Dictionary.)  Unques- 
tionably, as  used  in  the  above-quoted  section, 
it  means  the  signature  of  the  testator  in  his 
own  handwriting  written  somewhere  in  or 
upon  the' document,  with  the  intention  by  so 
waiting  it  to  authenticate  the  document.  The 
name  written  at  another  place  than  the  end 
of  the  document,  and  not  for  the  purpose  of 
authenticating  it  and  indicating  its  comple- 
tion, but  merely  to  identify  the  person  who 
is  making  the  will,  cannot  be  deemed  to  be 
a  name  "signed"  to  the  document,  unless 
that  word  is  given  a  meaning  entirely  differ- 
ent from  that  which  it  is  generally  under- 
stood to  have.  ( 7  Words  &  Phrases,  p.  6508. ) 
The  Civil  Code  itself  provides  that  words 
"are  construed  according  to  the  context  and 
the  approved  usage  of  the  language."  (Civ. 
Code,  sec.  13.)  If  this  be  done,  a  document 
in  which  the  name  of  the  person  making  it 
appears  only  in  the  beginning  thereof,  and 
by  way  of  recital  to  designate  that  person 
as  the  maker,  in  the  manner  above  shown, 
cannot  be  said  to  have  been  signed  by  the 
maker.  (In  re  Walker,  110  Cal.  393,  52  Am. 
8t.  Rep.  104,  30  L.R.A.  460,  42  Pac.  815.) 
We  have  here  the  additional  indication  of 
lack  of  that  completion  essential  to  a  will 
in  the  closing  words,  "whereunto  I  hereby 
set  my  hand  tliis/'  etc.  These  are  apt  words 
to  precede  a  signature  in  attestation  of  a  will 
or  deed,  and  they  tend  to  show  that  the 
decedent  intended  to  sip^n  immediately  below, 
but  failed  to  carry  out  that  intention. 

The  defect  is  not  cured  by  the  words  "My 
Will"  indorsed  on  the  envelope  and  signed 
by  the  decedent.  The  manifest  purpose  of 
that  indorsement  was  to  state  that  the  paper 
within  the  seialed  envelope  was  the  will  of 
Ida  Matilda  Manchester.  It  shows  that  the 
decedent  believed  that  the  inclosed  document 
was  her  will,  and  indicates  that  she  believed 
that  it  was  lawfully  executed  and  valid.  But 
her  belief  that  it  was  a  valid  will,  properly 


executed,  does  not  make  it  so.  The  power 
[420]  to  dispose  of  one's  property  by  will 
and  the  mode  by  which  it  may  be  exercised 
are  matters  under  legislative  control,  and  the 
mode  prescribed  by  the  statute  must  be  fol- 
lowed, or  there  is  no  will.  "For  the  purpose 
of  determining  whether  a  will  had  been  prop- 
erly executed,  the  intentiou  of  the  testator  in 
executing  it  is  entitled  to  no  consideration. 
For  that  purpose  the  court  can  consider  only 
the  intention  of  the  legislature  as  expressed 
in  the  language  of  the  statute,  and  whether 
the  will  as  presented  shows  a  compliance 
with  the  statute."  (In  re  Seaman,  146  Cal. 
460,  106  Am.  St.  Kep.  53,  2  Ann.  Cas.  726, 
80  Pac.  701;  In  re  Walker,  110  Cal.  301,  52 
Am.  St.  Rep.  104,  30  L.R.A.  460,  42  Pac. 
815.)  If  the  decedent  had  used  a  printed 
form  of  will,  filled  the  blank  spaces  as  she 
desired,  and  had  duly  signed  it,  without  at- 
testing witnesses,  the  document  would  show 
her  testamentary  intentions  as  satisfactorily 
as  the  document  she  here  prepared,  but  it 
would  not  have  been  a  valid  will.  ( Billings^s 
Estate,  64  Cal.  427,  1  Pac.  701.)  The  act  of 
signing  is  essential.  An  intention  proven  by 
other  means  will  not  serve  the  purpose. 

There  is  no  force  in  the  argument  that  the 
indorsement  on  the  envelope  can  be  treated 
as  a  part  of  the  document  inclosed,  as  if  it 
were  an  additional  page  attached  thereto  to 
give  room  for  the  signature.  The  circiuD- 
stancea  are  utterly  inconsistent  with  the  i4ca 
that  the  indorsement  was  made  for  any  sueh 
purpose.  They  show  that  it  constituted  ae 
part  of  the  paper  designated  as  "My  Will" 
within  the  sealed  envelope.  (Warwick  v. 
Warwick,  86  Va.  596,  6  L.R.A.  775,  10  S.  E. 
843.) 

It  is  claimed  that  the  decisions  in  Strat- 
ton's  Estate,  112  Cal.  513,  44  Pac.  1028,  and 
In  re  Camp,  184  Cal.  233,  66  Pac.  227,  are 
opposed  to  the  foregoing  conclusions.  In  Es- 
tate of  Stratton  the  olographic  will  was  duly 
signed  at  the  end,  but  below  the  signature- 
were  the  words,  "My  husband  Thomas  Strat- 
ton." Discussing  the  effect  of  these  words  as 
part  of  the  document,  the  court  held  that 
they  were  intended  to  name  the  husband  as 
a  legatee;  that  they  were  merely  displaced 
by  the  testator,  and  should  be  read  as  though 
written  at  the  beginning  or  end  of  the  last 
clause,  in  which  the  legatee  was  designated 
only  by  the  pronoun  "he."  In  this  discussion 
the  court  said :  "The  statute  does  not  require 
that  an  olographic  will  shall  be  'subscribed 
by  the  testator  at  the  end  thereof.'  It  is 
sufficient  that  it  be  'signed'  by  him  and  this 
signing  may  be  at  the  beginning  or  in  any 
part  of  the  document,"  [421]  citing  In  re 
Walker,  110  Cal.  391,  52  Am.  St.  Rep.  104, 
30  L.R.A.  460,  42  Pac.  815. 

In  the  case  of  In  re  Camp,  proof  that  the 
final  clause  of  an  olographic  will,  including 
the    signature   of   the    testator    at   the   end 
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thereof,  had  been  torn  off  and  destroyed  after 
the  testator's  death  was  duly  made  by  two 
crinlible  witnesses,  as  required  by  section 
1330  of  tlie  Code  of  Civil  Procedure,  and 
this  was  held  to  be  sufficient  proof  of  tne 
authenticity  of  the  will.  The  initial  clause 
al4o  contained  tlie  name  of  the  te)»tator.  The 
court  said  that  this  also  establii^hed  the  fact 
that  the  document  was  intended  by  him  to 
be  his  last  will,  and  that  "the  writing  by^ 
him  of  his  name  in  that  clause  was  itself  a 
sufficient  signature." 

The  declarations  in  these  cases  are  entirely 
t-onsistent  with  the  rule  stated  in  In  re 
Walker,  that  **To  sign  an  instrument  or 
document  is  to  make  any  mark  upon  it  in 
token  of  knowledge,  approval,  acceptance,  or 
obligation.  The  signature  is  the  sign  thus 
made/'  In  neither  of  them  was  there  any 
discussion,  or  need  of  discussion,  as  to  the 
kind  of  proof  permissible  to  establish  the 
fact  that  the  signature  appearing  in  an  olo- 
graphic will,  though  not  at  the  usual  place 
at  the  end  of  the  document,  was  nevertheless 
intended  as  a  signature  in  execution  thereof. 
They  do  not  in  the  least  control  our  decision 
of  this  question.  The  true  rule,  as  we  con- 
ceive it  to  be,  is  that,  wherever  placed,  the 
fact  that  it  was  intended  as  an  executing 
signature  must  satisfactorily  appear  on  the 
face  of  the  document  itself.  If  it  is  at  the 
end  of  the  document,  the  universal  custom 
of  mankind  forces  the  conclusion  that  it  waa 
appended  as  an  execution,  if  nothing  to  the 
contrary  appears.  If  placed  elsewhere,  it  is 
for  the  court  to  say,  from  an  inspection  of 
the  whole  document^  its  language  as  well  as 
its  form,  and  the  relative  position  of  its 
parts,  whether  or  not  there  is  a  positive  and 
satisfactory  inference  from  the  document  it- 
self that  the  signature  was  so  placed  with 
the  intent  that  it  should  there  serve  as  a 
token  of  execution.  If  such  inference  thus 
appears,  the  execution  may  be  considered  as 
proven  by  such  signature. 

This  rule  has  the  support  of  the  better 
reasoned  decisions  of  other  jurisdictions. 
Tlius,  in* Waller  v.  Waller,  1  Grat.  ( Va.)  464, 
42  Am.  Dec.  564,  where  the  subject  is  elabo- 
rately discussed,  the  court  says  that  the 
signing  of  the  will  is  required  as  proof 
"that  the  act  is  a  complete,  concluded  act," 
[422]  and  that  "the  signing  must  be  such 
as  upon  the  face  and  from  the  frame  of  the 
instrument  appears  to  have  been  intended  to 
give  it  authenticity.  It  must  appear  that 
the  name  bo  written  was  regarded  as  a  sig- 
nature, that  the  instrument  was  regarded  as 
complete  without  further  signature  and  the 
paper  itself  must  show  this."  In  Warwick 
▼.  Warwick,  86  Va.  596,  6  L.R.A.  775,  10 
S.  E  843,  the  will  began  as  follows;  "I, 
Abraham  Warwick,  declare  this  to  be  my  last 


will  and  testament,"  but  the  testator's  name 
did  not  occur  elsewhere  in  the  will,  and 
there  was  no  declaration  in  the  document 
that  the  signature  at  the  beginning  was  writ- 
ten for  the  purpose  of  authentication  or  ex- 
ecution. The  court  held  that  the  signature 
was  not  "affixed  in  such  a  manner  as  to 
make  it  manifest  that  the  name  was  intended 
as  a  signature."  To  the  same  effect  are 
Catlett  V.  Catlett,.  55  Mo.  339;  Crutcher  v. 
Crutcher,  11  Humph.  (Tenn.)  384;  Armant's 
Succession,  43  La.  Ann.  310,  26  Am.  St.  Rep. 
183,  9  So.  50;  In  re  Tyrrel,  17  Ariz.  418,  153 
Pac.  767;  French  v.  French,  14  W.  Va.  479. 
And  in  the  recent  decision  in  In  re  Dom- 
browski,  163  Cal.  295,  125  Pac.  235,  we  said: 
"No  doubt  a  subscription  or  signing  of  any 
kind  will  not  constitute  a  valid  execution  of 
a  will  unless  made  with  the  intention,  on  the 
part  of  the  testator,  of  finally  and  complete- 
ly authenticating  the  will."  This  was  said 
of  an  attested  will,  but  that  it  was  not  sup- 
posed to  state  a  rule  confined  to  attested 
wills  is  shown  by  the  fact  that  Waller  v. 
Waller,  1  Grat.  (Va.)  454,  42  Anl.  Dec.  564, 
is  cited  as  an  application- of  it. 

The  few  decisions  to  the  effect  that  where 
the  name  of  the  testator  appears  only  in  the 
initial  clause  of  an  olographic  will,  the  will 
may  be  considered  as  "signed"  within  the 
meaning  of  statutes  similar  to  ours,  are  all 
based  on  the  supposed  authority  of  the  Eng- 
lish case  of  Lemayne  v.  Stanley,  3  Lev.  1, 
83  £ng.  Rep.  (Reprint)  545,  decided  in  1681. 
The  will  there  considered  was  an  attested 
will.  The  subsequent  cases  following  it  take 
it  as  absolute  authority,  and  do  not  properly 
distinguish  or  limit  the  scope  of  its  language. 
The  case  has  been  criticised  in  England  and 
limited  strictly  to  cases  where  witnesses  saw 
the  will  written  or  where  it  was  subsequently 
acknowledged  before  them.  (Morison  v.  Tur- 
nour,  18  Ves.  Jr.  175,  34  Eng.  Rep.  (Reprint) 
284;  Coles  v.  Trecothick,  9  Ves.  Jr.  234,  32 
Eng.  Rep.  (Reprint)  598.)  To  overcome  its 
effect  in  [423]  England  the  statutes  of  1 
Vict,  15  Vict,  and  16  Vict,  were  enacted, 
changing  the  law  so  as  to  require  that  "all 
wills  be  signed  at  the  end  thereof,"  In  view 
of  this  consequence  of  that  decision,  it  is 
obvious  that  its  authority  should  not  be  con- 
sidered as  controlling.  The  rule  we  have 
stated  is,  in  our  judgment,  supported  by 
sounder  reasons  and  is  less  likely  to  produce 
evil  results. 

Our  conclusion  is  that  the  document  in 
question  was  not  signed  by-  the  testator,  as 
required  by  section  1277,  and  that  it  is  not 
entitled  to  probate. 

The  order"  Is  reversed. 

Henshaw,  Lorigan,  Melvin,  Sloss,  Lawlor, 
JJ.,  and  Angellotti,  0.  J.,  concurred. 
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NOTE. 

The  reported  case  holds  that  an  instrument 
in  testamentary  form  in  which  the  name  of 
the  maker  appears  only  in  the  body  is  not 
"signed''  within  the  meaning  of  a  statute  re- 
lating to  holographic  wills  unless  it  appears 
that  the  name  was  so  inserted  for  the  purpose 
and  with  the  intent  of  authenticating  the 
instrument.  -Applying  that  rule,  it  is  held 
that  the  inference  of  the  requisite  intent  is 
prevented  by  the  fact  that  the  instrument 
concludes  'Svhereunto  I  hereby  set  my  hand,** 
etc.,  no  signature  following  those  words.  It 
is  well  established  that  in  the  absence  of  a 
statute  requiring  a  signature  at  the  end,  the 
name  of  the  testator  written  by  him  in  the 
body  of  the  will  is  sufficient  if  the  intent 
thereby  to  authenticate  the  will  appears.  See 
the  note  to  Armstrong  v.  Walton,  Ann.  Cas. 
1016E  137.  That  the  court  did  not  intend  in 
the  reported  QJise  to  depart  from  that  doc- 
trine is  shown  by  a  decision  rendered  on  the 
following  day  (In  re  Estate  of  McMahon,  174 
Cal.  423,  163  Pac.  669,  L.R.A.1917D  778) 
sustaining  as  a  holographic  will  an  instru- 
ment not  subscribed  at  the  end  but  introduced 
by  the  words  "This  is  the  last  will  and  testa- 
ment of  Elizabeth  R.  Mc^Iahon.*'  The  deci- 
sion in  the  reported  case  apparently  rests, 
therefore,  on  the  view  that  the  final  clause 
of  the  instrument  there  under  consideration 
indicated  an  intent  that  it  should  be  further 
signed.  The  further  holding  in  the  reported 
case  that  the  signing  was  not  aided  by  the 
inclosure  of  the  instrument  in  an  envelope 
indorsed  "My  will"  with  the  signature  of  the 
alleged  testatrix  is  apparently  opposed  to  the 
cases  of  Alexander  v.  Johnston,  171  N.  C. 
468,  88  S.  E.  785,  and  Warwick  v.  Warwick, 
86  Va.  596,  10  S.  E.  843,  6  L.R.A.  776,  cited 
in  the  note  heretofore  referred  to.      ^ 
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Corporations  — >  DIroetors  ^  Relotiom 
to  Stooklioldors. 

The  officers  and  directors  of  a  corporation 
are  trustees  of  the  stockholders  in  many  re- 


spects, as  in  the  transaction  of  the  businefls 
and  care  of  the  property  of  the  corporation. 

Frond  —  Wlutt  Oonstitntoa  FidnoiarF 
Relation. 

Wherever  special  confidence  is  reposed  by 
reason  of  blood,  business,  friendship  or  asso- 
ciation, by  one  person  in  another  who  is  in 
a  position  to  have  and  exercise  or  docs  ezer* 
else  and  have  influence  over  each  other,  a 
fiduciary  relation  may  exist. 

Effect  of  Fidnoiary  Relation  — >  Bnrdon 
of  Proof  as  to  Transaction. 

Whenever  the  relations  between  the  con- 
tracting parties  are  such  as  to  render  it  cer- 
tain that  they  do  not  deal  on  terms  of  equal- 
ity, but  that  either,  on  the  one  side,  from 
superior  knowledge  of  the  matter  derived 
from  a  fiduciary  relation  or  from  overmas- 
tering influence,  or,  on  the  other,  from  de- 
pendence, or  a  trupt  justifiably  reposed,  un- 
fair advantage  in  a  transaction  is  rendered 
probable,  the  transaction  is  presumed  A*oid, 
and  the  burden  shifts  to  the  stronger  party 
to  show  affirmatively  that  no  deception  was 
practiced  and  no  undue  influence  used. 

Corporations    — >    Relation    of     Stoek- 
lioldera  to  Corporation. 

The  stockholders  of  a  corporation  have  no 
legal  title  to  property,  which  is  owned  by  the 
entity  known  as  the  corporation,  but  their 
shares  represent  integral  parts  of  the  whole, 
and  proportional  shares  of  the  dividends  de- 
clared or  to  be  declared,  and  of  net  assets 
upon  dissolution. 

[See  7  R.  G.  L.  tit.  Corporation,  p.  25.] 


A  corporation  itself  is  a  legal  personalty 
holding  the  full  title,  legal  and  equitable,  to 
all  corporate  property. 

Fidnoiarj  Relation  of  Director  and 
Stookliolder  —  PnrcluMe  of  Stock  by 
Director. 

Any  contract  whereby  corporate  directors 
acquire  profit  to  the  shareholder's  detriment, 
casts  upon  them  the  burden  of  affirmatively 
siiowing  that  the  contract  was  fairly  pro- 
cured for  value,  or,  if  for  less  than  value, 
upon  full  disclosure  of  all  facts  known  to  the 
director  and  unknown  to  the  shareholder. 

[See  note  at  end  of  this  case.] 

Same. 

Plaintiff,  the  holder  of  shares  of  ^tock  in 
a  life  insurance  company  having  a  book  value 
of  about  $130  each,  but  which  had  sold  as 
high  as  $150,  and  who  sold  them  for  around 
$200  a  share  to  the  vice-president  and  secre- 
tary of  the  company,  acting  with  the  presi- 
dent aiid  others,  owning  a  majority  of  its 
stock,  in  transferring  or  reinsuring  its  risks 
at  a  value  giving  them  about  $1,0^  a  share, 
and  certain  payments  and  preferences  for 
such  service,  and  who  had  not  been  informed 
as  to  the  true  condition  of  the  company  or 
the  value  of  its  assets,  may  maintain  an  ac- 
tion against  such  officers  for  fraud,  and  re- 
cover the  full  value  of  his  stock,  without 
reference  to  the  price  agreed  upon  at  the 
time  of  the  sale. 

[See  note  at  end  of  this  case.] 
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Appeal  from  District  Court,  Polk  county: 
Judge. 


Action  by  £.  J.  Daweon,  plaintiff,  againsjt 
National  Life  Insurance  Company  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the  opin- 
ion.   Revebsbd. 

Copper  SehemJfi  for  appellant. 
Maurice  B,  Locke,  Cummins,  Hume  d  Brad' 
ikaw  and  J.  B.  Weaver,  Jr.,  for  appellees. 

[363]  Lia>D,  J.— The  Des  Moines  Life  In- 
furance  Company  was  organized  on  the  mu- 
tual plan  about  1885,  and  so  continued  under 
various  forms  of  organization  until  about 
January  1,  1908»  when  it  was  incorporated 
under  the  laws  of  Iowa  as  a  legal  reserve  life 
insurance  company,  with  a  capital  stock  of 
$100,000  divided  into  1,000  shares  of  the  par 
value  of  $100  each.  Its  business  expanded 
so  that,  in  the  fall  of  1911,  nearly  $30,000,000 
of  insurance  [364]  was  in  force.  The  health 
of  its  president,  C.  £.  Kawson,  failed,  and 
the  burden  of  managing  the  company  devolved 
largely  on  his  wife,  L.  C.  Rawson,  and  son- 
in-law,  WUmot  A  Harbach,  who  had  been 
vice-president  and  secretary  respectively 
since  the  reorganization.  Kawson  owiied  251 
shares  of  stock;  Mrs.  Rawson,  250  sliares; 
their  son  Homer,  1  share;  and  Harbach,  50 
shares.  The  remaining  448  shares  were  wide- 
ly distributed;  for  in  reorganizing,  any  pol- 
icyholder waa  permitted  to  subscribe  for  a 
limited  number,  and  in  that  way,  plaintiff, 
who  was  the  company's  chief  bookkeeper,  ac- 
quired 3  shares.  The  book  value  of  these 
shares  was  about  $130  each  at  the  time  in 
question,  but  shares  had  been  sold  for  as  much 
as  $150  each.  A  surplus  of  $350,000  not 
assigned  to  policyholders  had  accumulated, 
and,  according  to  the  evidence,  the  value  of 
the  insurance  outstanding  for  the  purpose  of 
transferring  to  another  company  M'as  about 
$15  per  $1,000  of  stipulated  indemnities,  or 
altogether,  about  $450,000.  This,  of  course, 
included  the  transfer  of  agencies,  in  so  far 
as  possible,  and  other  incidental  advantages. 
Manifestly,  the  management  had  been  effi- 
cient, and  there  was  room  for  a  finding  that 
the  actual  value  of  the  stock  was  much  more 
than  either  the  book  value  or  prices  at  which 
previously  sold,  or  $200  per  share  paid  plain- 
tiff  by  defendant  Harbach  on  December  8, 
1911,  especially  if  disposed  of  for  the  purpose 
of  effecting  reinsurance.  During  the  time  in 
question,  the  National  Life  Insurance  Com- 
pany of  the  United  States  was  a  corporation 
organized  under  the  laws  of  Illinois,  with  a 
eapiUl  of  $500,000,  divided  into  shares  of 
$100  each,  of  which  Albert  M.  Johnson  owned 
3.420;  his  wife,  1,050;  Robert  D.  Lay,  500; 
and  Robert    E.   Sackett,    30.     Johnson   was 


president,  and  Lay,  secretary,  both  being  di- 
rectors. Since  January  23,  1912,  W.  A.  Har- 
bach has  been  in  the  employ  of  that  company 
in  the  agency  department,  at  a  salary  of 
$12,000  per  annum.  For  more  than  a  year, 
Johnson  bad  been  negotiating  in  behalf  of 
his  company,  either'  directly  with  Mrs.  Raw- 
son  or,  through  Harbach,  with  Mr.  and  Mrs. 
Rawson,  for  the  purchase  of  the  stock  of 
[365]  the  Des  Moines  company,  with  tlie 
well-understood  purpose  of  reinsuring  its 
risks  in  the  National  Life  Insurance  Company 
and  taking  over  its  assets.  These  negotia- 
tions culminated  in  an  option,  November  29, 
1911,  in  the  words  following: 

"For  and  in  consideration  of  one  dollar 
and  other  good  and  valuable  considerations 
in  hand  paid  to  C.  £.  Rawson  and  L.  C.  Raw- 
son  by  A.  M.  Johnson,  receipt  of  which  is 
hereby  acknowledged,  the  said  C.  £.  Rawson 
and  L.  C.  Rawson  hereby  agree  to  sell  and  the 
said  A.  M.  Johnson  hereby  agrees  to  buy  on 
or  before  February  28,  1912,  502  shares  of 
the  capital  stock  of  the  Des  Moines  Life 
Insurance  Company  for  the  sum  of  $500,000, 
to  be  paid  as  mutually  agreed  to. 

"If  either  party  fails  to  perform  their  Jjart 
to  this  agreement  they  shall  pay  to  the  other 
the  sum  of  $5,000  as  liquidated  damages. 

"In  witness  whereof  the  parties  hereto  have 
set  their  hands  and  seals  this  29th  day  of 
November,  a.  d.  1911. 

"C.  £.  Rawson  (Seal) 

"L.  C.  Rawson  (Seal) 

''A.  M.  Johnson        (Seal)" 

At  the  time  this  was  signed,  the  parties 
thereto,  with  Harbach,  arranged  that  John- 
son should  acquire  the  remainder  of  the  stock, 
or  substantially  all  of  it,  at  not  to  exceed 
$200  per  share,  and  that  Harbach  should  pur- 
chase the  stock  for  Johnson.  On  December 
1st  following,  the  latter  addressed  a  letter 
to  Harbach,  saying  that  his  50  shares  of 
stock  would  be  purchased  for  the  sum  of 
$10,000,  to  be  paid  when  the  shares  of  Mr. 
and  Mrs.  Rawson  were  finally  acquired,  and 
on  the  following  day  placed'  in  Harbach  hands 
$80,000  out  of  which  to  obtain  the  remaining 
448  shares  of  stock.  Harbach  acknowledged 
this  and  outlined  a  plan  under  which  the 
name  of  the  purchaser  would  be  concealed. 
On  December  16th,  Harbach  was  paid  for  his 
stock,  and  on  the  23d,  Johnson  advised  Har- 
bach : 

[866]  "That,  upon  the  consolidation  or  re- 
insurance of  the  Des  Moines  Life  Insurance 
Company  by  the  National  Life  Insurance 
Company  of  the  United  States  of  America, 
you  will  be  placed  upon  the  pay  roll  of  the 
National  Life  Insurance  Company  of  the 
United  States  of  America  for  a  term  of  three 
years,  at  a  salary  of  $12,000  per  year,  payable 
monthly. 
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"For  your  servioes  in  aBBieting  me  in  pur- 
chasing the  capital  stock  of  the  Des  Moines 
Life  Insurance  Company,  and  for  other  serv- 
ices in  connection  with  the  possible  consolida* 
tion  or  reinsurance  of  the  Des  Moines  Life 
Insurance  Company  by  the  National  Life 
Insurance  Company  of  the  United  States  of 
America,  you  are  to  receive  the  sum  of  $40,- 
000,  upon  terms  of  payment  to  be  agreed  upon 
between  us,  at  the  same  time  the  stock  of 
C.  E.  and  L.  C.  Rawson  is  purchased  and 
paid  for." 

This  latter  would  make  the  price  of  Har- 
bach's  stock  a  little  higher  than  that  to  be 
paid  the  Rawsons.  The  plan  doubtless  was 
adopted  because  of  Harbach's  agency  in  buy- 
ing the  minority  of  shares.  He  had  bought 
for  Johntiion  all  but  14  of  these  shares  at  an 
average  price  of  something  lc:3s  than  $200 
per  share.  On  January  23,  1912,  the  Des 
Moines  Life  Insurance  Company  and  the 
National  Life  Insurance  Company  entered 
into  a  coiiiract,  by  the  terms  of  which  the 
former  undertook  to  transfer  to  the  latter 
all  of  its  assets  and  business;  and  the  Na- 
tional Life  Insurance  Company,  in  consider- 
ation thereof,  agreed  to  save  the  Des  Moines 
Life  Insurance  Company  harmless,  to  assume 
all  its  obligations  on  outstanding  policies,  to 
maintain  the  necessary  legal  reserves,  make 
necessary  reports,  and  to  enter  into  direct 
individual  supplementary  contracts  to  this 
effect  with  the  policy  holders  of  the  Des 
Moines  Life  Insurance  Company,  and  further, 
to  ''pay  the  Des  Moines  Life  Insurance  Com- 
pany $700,000— $300,000  on  the  taking  effect 
of  the  agreement,  and  $400,000  in  five  annual 
instalments  of  $80,000  each.''  This  plan  was 
approved  by  the  state  reinsurance  commis- 
sion, consisting  of  the  governor,  auditor  of 
state  and  attorney  general.  The  contract 
was  performed,  and  thereafter  the  Rawsons 
were  [367]  paid  $500,000  in  money  or  legal 
obligations  to  pay  for  their  502  shares  of 
stock,  or  nearly  $1,000  per  share,  and  Har- 
bach,  $40,000  for  his  services  rendered  John- 
son in  consummating  the  deal;  and  also  he 
was  taken  into  the  employment  of  the  Na- 
tional Life  Insurance  Company  at  the  salary 
agreed  upon,  more  than  double  that  paid  him 
by  the  Des  Moines  Life  Insurance  Company. 
The  evidence  was  such  that  the  jury  might 
have  found  that,  though  the  president  of  the 
Des  Moines  Life  Insurance  Company  was 
enjoying  a  salary  of  $10,000  per  year,  the 
vice-president,  a  salary  of  $6,000,  and  the 
secretary,  a  salary  of  $5,000,  they  had  nego- 
tiated, for  nearly  a  year,  without  the  knowl- 
edge of  other  stockholders,  with  Johnson  as 
president  of  the  National  Life  Insurance 
Company  with  the  distinct  purpose  of  effect- 
ing, directly  or  indirectly,  the  transfer  to  his 
company  of  all  the  assets  and  risks  of  the 
Des    Moines   Life    Insurance   Company,    and 


thereby  terminating  its  existence.  Until 
Johnson,  in  pursuance  of  the  plan  agreed 
upon,  had  acquired  substantially  all  the 
shares  of  the  minority  stockholders,  he  hum- 
ored Mrs.  Rawson's  sentiment  against  partic- 
ipating in  the  actual  transfer  of  the  assets 
and  reinsuring  the  risks;  but  thereafter  he 
insisted  that  this  be  done  as  a  condition 
precedent  to  buying  the  Rawsons'  stock,  and 
she  finally  acquiesced,  and  the  deal  as  con- 
templated from  the  outset  was  consummated. 
According  to  Johnson's  testimony,  the  com- 
pletion of  the  deal  depended  upon  obtaining 
substantially  all  the  shares  of  the  minority 
stockholders.  The  jury  might  well  have 
found,  but  for  the  withdrawal  of  the  issue, 
that  the  n^otiations  from  the  beginning  were 
to  acquire  all  the  company's  property;  that 
the  scheme  of  buying  the  stock  was  merely 
a  means  of  accomplishing  this ;  and  that  these 
directors  and  officers,  knowing  that  Johnson 
was  ready  and  willing  to  pay  approximately 
$700,000  therefor,  secretly  connived  with  him 
to  so  effect  the  transfer  that  the  Rawsons  and 
Harbach  might  receive  an  imfair  portion  of 
the  proceeds  of  the  sale, — that  is,  $550,000 
for  their  552  shares  of  stock,  or  nearly  $1,000 
per  share, — ^while  those  owning  the  448  shares 
should  have  less  [368]  than  $100^000,  leaving 
the  balance  for  the  added  expenses  of  perpe- 
trating the  deal  in  this  fashion. 

Appellant  requested  the  court  to  instruct 
the  jury  in  the  language  following: 

"You  are  instructed  that  a  director  and 
managing  officer  of  a  corporation  doing  busi- 
ness as  a  life  insurance  company  stands  in  a 
relation  of  a  fiduciary  to  all  the  stockholdei;? 
who  are  not  themselves  engaged  in  the  active 
management  of  the  company,  and  before  any 
such  director  and  officer  of  the  company,  who 
18  acquainted  with  its  conditions  and  affairs, 
can  rightfully  purchase  the  stock  of  such 
company  from  stockholders  who  are  not  ac- 
tively engaged  in  the  management  and  opera- 
tion of  the  corporation,  such  managing  officer 
and  director  must  inform  such  stockholders 
of  the  true  condition  of  the  company  and  its 
affairs  and  assets,  and  must  give  to  such 
stockholders  all  the  information  affecting  the 
value  of  the  stock  which  such  officer  himself 
possesses;  and  a  purchase  from  a  stockhold- 
er who  is  not  acquainted  with  the  condition 
and  affairs  of  the  company  of  his  stock  in 
such  company,  by  one  of  the  directors  and 
managing  officers,  without  first  having  in- 
formed such  stockholder  of  the  true  condi- 
tion of  the  company,  and  value  of  its  assets, 
is  a  fraud  on  the  part  of  such  officer  and 
director,  and  renders  him  or  her  liable  to  pay 
the  stockholders  the  full  value  of  the  stock 
without  reference  to  the  price  agreed  on  at 
the  time  of  the  sale,  provided  the  stock- 
holder does  not  himself  know  the  value  of 
the  stock." 
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Thifl  was  refused  and  the  jury  told  that: 
"Neither  the  defendant  W.  A.  Harbach  nor 
the  defendant  L.  C.  Rawson  were  bound, 
because  of  their  official  position  with  the 
Des  Moines  Life  Insurance  Company,  .  .  . 
to  make  any  disclosures  as  to  the  reinsur- 
ance or  merger  of  said  company." 

And  to  this  plaintiff  excepted.    That  both 
had  knowledge  of  facts  materially  affecting 
the  value  of  the  shares  of  its  capital  stock 
not  possessed  by  other  shareholders  is  not 
questioned,  and  whether  the  instruction  was 
correct  necessarily  [369]  depends  on  the  na* 
lure  of  the  isolation  sustained  by  the  defend- 
ants named   as  directors  and  secretary  and 
vice-president,   to  the  slutreholders  as   such. 
If  the  relation  was  fiduciary  in  character  with 
respect  to  the  interests  of  the  shareholders 
represented  by  their  shares  of  stock  in  the 
company*   then   th^,y   owed   the   duty,   before 
assisting  Johnson  in  purchasing,  to  disclose 
everything  bearing  on  their  value  coming  to 
their  knowledge  as  officers  of  the  company. 
If  no  such  relation  existed,  then  they  might 
deal  with  them  severally,  precisely  as  a  stran- 
ger to  the  organization  might,  even  to  the 
extent  of  intentionally  helping  others  to  buy 
their  stock  at  a  mere  fraction  of  its  actual 
value.     The  authorities  are  agreed  that  the 
oflicers  and  directors  of  a  company  are  trus- 
tees of  the  stockholders  in  nuiny  respects,  as 
in  the  transaction  of  the  business  and  care 
of  property  of  the  corporation,  but  there  is  a 
conflict  as  to  whether  any  fiduciary  relation 
exists  between  them  concerning  the  shares  of 
capital  stock.    One  line  of  cases,  wliile  recog- 
nizing that  the  directors  and  managing  offi- 
cers are  trustees  for  the  shareholders  in  some 
respects,  limit  these  strictly  to  matters  ap- 
pertaining to  the  management  of  corporate 
affairs,  and   say  that  dealing  with  the  in- 
dividual shareholder  concerning  his  shares  of 
capital  stock  is  not  within  the  scope  of  the 
trust  relation,  and  that,  as  director  or  officer, 
he  is  charged  with  no  duty  to  the  stockhold- 
er with   reference   to   his    shares;    in   other 
words,  the  matter  of  buying  from  or  selling 
to  the  stockholder  capital  stock  in  the  cor- 
poration is  wholly  without  the  scope  of  his 
agency  as  director  or  managing  officer  there- 
of.   Tippecanoe  County  v.  Reynolds,  44  Ind. 
50Q,  15   Am.   Rep.  245;    Carpenter   v.   Dan- 
forth,  52  Barb.   (N.  Y.)    581;   Deaderick  t. 
Wilson,  8  Baxt.  (Tenn.)  108.    Other  decisions 
merely  restate  this  conclusion  and  cite  the 
above  cases,  especially  the  first  two,  as  es- 
tabliahing  it,  and  many  textbooks  do  like- 
wise.   See  O'Neile  v.  Ternes,  32  Wash.  528, 
73  Pac  692;  Haarstick  v.  Fox,  9  Utah  110, 
33  Pac  251;  Crowell  v.  Jackson,  53  N.  J.  L. 
656,  23  Atl.   [370]   426;   Walsh  v.  Goulden, 
130  Mich.  53 J,  90  X.  W.  406;  Hooker  v.  Mid- 
land Steel  Co.  215  111.  444,  74  N.  £.  445,  106 
Am.  St.  Rep.  170;  Bawden  v.  Taylor,  254  111. 


464,  98  N.  E.  041;  Grant  v.  Attrill,  11  Fed. 
469;  Gillett  v.  Bowen,  23  Fed.  625;  Haver- 
land  V.  Lane,  89  Wash.  557,  154  Pac.  1118; 
1  Cook  on  Corp.  (7th  ed.)  §  320;  2  Machem 
on  Corp.  §  1637;  Bower  on  Actionable  Non- 
Disclosure,  §§  138,  308;  Cooley  on  Torts  (3d 
ed.)  p.  991.  In  Smith  v.  Hurd,  12  Mete. 
(Mass.)  371,  46  Am.  Dec.  690,  Chief  Justice 
Shaw,  in  holding  that  an  individual*  stock- 
holder might  not  maintain  an  action  against 
the  directors  of  a  corporation  for  damages 
consequent  upon  negligence  and  malfeasance 
in  what  they  did  as  such,  resulting  in  loss  and 
waste  of  its  capital,  observed: 

"There  is  no  legal  privity,  relation  or  im- 
mediate connection  between  the  holders  of 
shares  in  a  bank  in  their  individual  capacity, 
on  the  one  side,  and  the  directors  of  the  bank 
on  the  other.  The  directors  are  not  the  bail- 
ees, the  factors,  agents  or  trustees  of  such 
individual  stockholders." 

And  it  was  d<^i<i^d  that  such  an  action 
might  be  maintained  by  the  corporation  only. 
On  the  principle  thus  stated,  the  above  deci- 
sions seem  to  be  founded,  as  will  best  appear 
from  excerpts  from  the  leading  cases.  In 
Carpenter  v.  Danforth,  supra,  Sutherland,  J., 
in  the  course  of  the  opinion,  said: 

''There  was  certainly  a  trust  relation  be- 
tween the  plaintiff  as  the  holder  of,  or  as  the 
person  having  the  legal  title  to,  the  shares 
of  stock,  and  the  defendant,  Danforth,  as  a 
trustee  or  director.  A  corporation  aggregate 
can  only  act  by  agents.  Its  trustees  or  di- 
rectors are  its  agents  for  managing  its  af- 
fairs. Tbey  are  such  agents,  viewing,  the 
corporation  either  in  the  abstract,  as  an  im- 
material thing,  of  l^slative  creation,  with 
a  name  and  certain  powers  and  rights  given 
by  law,  or  as  composed  of  its  corporators,  or 
shareholders,  having  the  right  to  share  pro 
rata  in  its  dividends.  Tliere  is,  therefore,  a 
certain  trust  relation  between  the  sharehold- 
ers and  the  directors  of  a  corporation;  but 
the  trust  put  in  the  directors  usually  extends, 
and  I  must  assume  that  in  this  case  it  ex- 
tended only  to  the  [371]  management  of  the 
general  affairs  of  the  corporation,  with  a  view 
to  dividends  of  profits;  and,  therefore,  that 
the  trust  relation  between  the  plaintiff  and 
the  defendant  Danforth  extended  no  farther. 
The  title  to  the  property  of  a  corporation  is 
in  neither  the  directors  nor  shareholders.  It 
is  in  the  corporation  as  an  abstract,  imma- 
terial thing  of  legal  creation.  The  directors 
are  not  trustees  for  the  sale  of  the  stock  of 
the  corporation.  They  have  no  power,  as 
direotora,  to  sell  stock;  they  have  no  power 
to  sell  any  stock  but  their  own.  The  defend- 
ant Danforth  was  not  a  trustee  for  the  sale 
of  the  plaintiff's  stock.  The  plaintiff's  stock 
was  not  the  subject  of  trust  between  them, 
nor  had  the  trust  relation  between  them  any 
connection  with  the  plaintiff's  stock,  except 
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fK>  far  as  the  good  or  bad  management  of  the 
general  affairs  of  a  corporation  by  its  direc- 
tors, indirectly  affects  tlie  value  of  its  stock. 
In  Knight  v.  Marjoribanks,  2  Macn.  &  G. 
(Eng.)  10,  it  was  held,  *that  the  circum- 
stance, that  two  parties  stand  towards  each 
other  in  the  relation  of  trustee  and  cestui 
que  trust,  does  not  affect  any  dealings  be- 
tween them,  unconnected  with  the  subject  of 
the  trust.'  I  think  it  will  be  found,  in  most 
of  the  cases  referred  to  bv  the  counsel,  that 
it  appeared,  or  that  it  was  assumed,  that  the 
trust,  or  trust  relation,  extended  to  the  sub- 
ject of  the  dealing,  or  contract  in  question. 
.  .  .  The  counsel  does  not  say,  and  he 
could  not  say,  that  the  strict  or  technical 
relation  of  trustee  and  cestui  que  trust  exists 
between  the  director  and  shareholder,  lor  the 
legal  title  to  the  corporate  property  is  not 
in  the  directors;  but  he  insists  that  the  trust 
relation  which  does  exist  between  them,  as 
to  the  management  of  the  affairs  of  the  cor- 
portion,  compels  the  director,  on  a  purchase 
of  stock,  to  disclose  all  the  facts  within  his 
knowledge,  material  on  the  question  of  value, 
not  known  to  the  seller — ^that  this  disclosure 
is  a  duty  arising  from  the  trust  relatiofiy 
independent  of  the  question  of  positive  or 
actual  fraud;  in  other  words,  that  the  trust 
or  trust  relation,  for  or  as  to  the  manage' 
mentf  subjects  the  director  to  the  rule  or 
principle  of  equity  which  has  been  so  often 
referred  to.  I  [372]  think  that  the  sale  or 
transaction,  or  lis  subject,  is  not  so  far  con- 
nected with,  or  the  subject  of  the  trust,  or 
trust  relation  which  is  admitted  to  exist,  as 
to  subject  the  director  to,  or  give  the  seller 
the  benefit  of,  the  principle  of  equity,  or  to 
make  the  principle  reasonably  applicable  to 
the  transaction.  It  will  not  do  to  make  the 
principle  generally  applicable  to  purchases 
by  directors  of  the  stock  of  their  corporations. 
As  to  stocks  which  have  a  regularly  quoted 
price  or  market  value,  parties  generally  sell 
and  buy  them,  with  reference  to  this  price 
or  value,  rather  than  with  reference  to  their 
real  value,  or  any  opinion  of  their  real  value, 
founded  on  a  knowledge  or  supposed  knowl- 
edge of  the  condition  of  the  corporations  or 
of  their  affairs.  As  to  such  stock,  would  it 
do  to  make  the  purchase  of  it  by  a  director, 
though  it  happened  to  be  the  stock  of  his  own 
corporation,  an  exception,  and  to  say  that 
the  parties  dealt  with  reference  to  the  real 
condition  of  the  corporation  and  the  sup- 
posed real  value  of  the  stock,  founded  on  a 
knowledge  or  supposed  knowledge  of  its  af- 
fairs? Plainly  it  would  not;  and  plainly  in 
such  case,  the  application  of  the  principle  of 
equity  would  be  unreasonable.  But  the  duty 
arising  from  the  mere  trust  relation  must  be 
the  same,  in  all  cases  where  the  same  trust 
relation  exists;  for  courts  of  equity,  though 
they  deal  with  special  cases,  apply  general 


principles.  My  conclusion  is,  then,  that  this 
case  is  not  a  case  of  constructive  fraud — 
that  there  was  not  any  such  trust  or  confi- 
dential relation  between  the  plaintiff  and 
Danforth  as  to  make  the  principle  of  equity, 
which  has  been  referred  to,  reasonably  appli- 
cable to  the  case." 

In  Tippecanoe  County  v.  Reynolds,  supra, 
the  court,  after  the  statement  of  facts,  pro- 
ceeded : 

"Was  the  defendant,  in  consequence  of 
being  a  director  and  the  president  of  the 
company,  a  trustee  of  the  plaintiff  as  a  stock- 
holder, whereby  it  became  his  duty,  as  a  pur- 
chaser of  the  stock,  to  pay  a  fair  and  ade- 
quate price  for  it,  to  take  no  advantage  of  the 
relation  which  he  bore  to  the  company  or  the 
knowledge  acquired  thereby,  and  to  disclose 
to  the  plaintiff  [878]  all  the  material  facts 
within  his  knowledge?  .  .  .  We  are  of 
opinion,  upon  an  examination  of  such  authori- 
ties as  have  been  brought  to  our  notice,  upon 
the  point,  that  the  relation  of  trustee  and 
cestui  que  trust  does  not  exist  in  such  case. 
It  is  said  very  frequently  in  the  books  that 
the  directors  of  a  corporation  are  trustees  of 
the  stockholders,  and  that  the  relation  of 
trustee  and  cestui  que  trusty  with  its  con- 
sequences, exists  between  them.  But  theae 
expressions  must  always  be  understood  to 
have  relation  to  the  cases  to  which  they  are 
applied,  and  not  to  be  of  universal  applica- 
tion. It  may  be  conceded  that,  in  respect  to 
the  property  of  the  corporation,  whether  it 
be  land,  money,  securities,  capital  stock,  or 
other  property  held  by  the  corporation,  and 
the  management  of  .its  business,  the  directors 
are  trustees  for  the  stockholders.  The  action 
of  the  directors  in  respect  to  the  property  of 
the  corporation  must  affect,  to  a  greater  or 
less  degree,  the  stockholders  generally.  It 
has  been  generally  in  such  cases,  or  where 
the  action  of  the  directors  has  affected  the 
whole  body  of  stockholders,  that  the  relation 
of  trustee  and  cestui  que  trust  has  been  held 
to  exist.  ...  It  seems  to  us,  however, 
keeping  in  view  the  current  of  authorities, 
that  notwithstanding  the  general  language 
employed  in  the  above  cases,  for  some  pur- 
poses, the  directors  of  a  corporation  stand  in 
a  relation  similar  to  that  of  trustees  for  the 
shareholders.  This  seems  to  be  the  case  in 
reference  to  the  management,  by  the  directors, 
of  the  property  and  general  affairs  of  the 
corporation.  These  are  matters  usually  en- 
trusted to  the  directors,  and  in  respect  to 
which  they  are  empowered  to  act;  and  their 
action  affects  the  whole  body  of  sharehold- 
ers, beneficially  or  injuriously,  in  respect  to 
dividends  upon,  or  the  value  of,  their  stock. 
But  stock  in  a  corporation  held  by  an  in- 
dividual is  his  own  private  property,  which 
he  may  sell  or  dispose  of  as  he  sees  proper, 
and  over  which  neither  the  corporation  nor 
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lU  officers  hftve  any  control.  It  is  the  sub- 
ject of  daily  commerce,  and  is  bought  and 
sold  in  market  like  any  other  marketable 
commodity.  The  directors  have  no  control  or 
dominion  over  it  whatever,  or  [374]  duty  to 
diacharge  in  reference  to  its  sale  and  trans- 
fer, unless  it  be  to  see  that  proper  books  and 
facilities  are  furnished  for  that  purpose.  As 
the  property  of  the  individual  holder,  he 
holds  it  as  free  from  the  dominion  and  con* 
trol  of  the  directors  as  he  does  his  lands  or 
other  property.  .  .  .  Such  being  the  nature 
of  the  interest  of  the  stockholder  in  his  stock, 
and  the  directors  having  no  control,  power, 
or  dominion  over  it,  or  duty  to  discharge  in 
reference  to  it,  beyond  the  duty  devolving 
upon  them  to  prudently  manage  the  affairs 
and  property  of  the  corporation  itself,  it 
seems  to  us  to  be  very  clear,  that,  in  the 
purchase  of  stock  by  a  director  from  the 
holder,  the  relation  of  trustee  and  cestui  que 
truMt  does  not  exist  between  them." 

In  several  of  the  cases  cited,  the  decision 
may  be  put  on  other  grounds,  but  in  each  is 
to  be  fonnd  the  approval  of  the  ruling  in 
cases  from  which  we  have  quoted.  The  con- 
sequences were  such  that  their  correctness 
was  immediately  challenged.  In  Tippecanoe 
County  V.  Reynolds,  supra,  Downey,  C.  J., 
in  dissenting  denounced  the  contract  upheld 
by  the  majority  "as  hard,  unconscionable  and 
fraudulent"  and  was  of  opinion  that  an  actual 
fraud  had  been  perpetrated  and  tliat  the  presi* 
dent  of  the  corporation  "occupied  a  relation 
of  trust  and  confidence  toward  the  county 
(owner  of  shares  bought)  which,  under  the 
circumstances  disclosed,  made  him  guilty  of 
constructive  fraud."  As  often  declared,  law 
is  not  alone  the  product  of  abstract  reason- 
ing, but  of  experience  as  well.  It  is  the  out- 
come of  logic  of  the  mind  confirmed  by  the 
logic  of  events.  The  consequences  of  the 
application  of  a  rule  often  furnish  the  most 
potent  argument  in  Its  support  or  are  most 
persuasive  in  its  condemnation.  Some  of  the 
cases  disclose  unconscionable  advantages  as 
the  reward  for  the  suppression  of  truth. 
Thus,  in  Tippecanoe  County  v.  Reynolds, 
supra,  the  president  of  a  railroad  company 
bought  570  shares  of  its  stock  through  agents 
for  $25,650,  when  these  were  actually  worth 
1342,000.  In  Carpenter  v.  Danforth,  supra,  a 
director  of  a  company,  under  the  guise  of 
friendship  [375]  for  the  family,  bought  of  the 
executor  of  a  deceased  stockholder  shares  at 
$60  each,  on  which  a  dividend  of  310  per  cent 
was  declared  within  five  months,  and  another 
of  200  per  cent,  eight  months  later.  In 
other  words,  with  the  information  which  he 
had  acquired  as  officer  of  the  corporation, 
tad  which  he  knew  the  executor  did  not  pos- 
MM,  he  pocketed  $195  a  share,  or  $26,520, 
which  in  all  fairness  belonged  to  the  estate 
of  his  deceased  friend.    The  possibility  of  m> 


dealing  with  corporate  stock  has  proven  a 
strong  temptation  to  dishonest  management  of 
the  business  of  corporations,  and  in  instances 
without  number  has  enabled  the  managing 
officers  to  reap  the  profits  legitimately  be- 
longing to  the  shareholders.  The  rule  has 
operated  as  a  shield  for  those  who  obtain  con- 
trol of  corporate  affairs,  not  to  carry  out  the 
purposes  of  the  organization,  but  to  profit 
from  the  manipulation  of  its  affairs,  enabling 
them,  by  artificially  increasing  or  depressing 
the  market  value  of  its  stock,  to  take  advan- 
tage of  the  confidence  of  their  unsuspecting 
associates.  There  is  something  wrong  in  any 
rule  which  will  enable  a  director  legally  by 
his  position  to  obtain  for  himself  alone  profits 
all  have  won. 

No  stockholder  would  urge  his  choice  as 
director  that  he  might  have  such  an  oppor- 
tunity. That  a  director  or  managing  officer 
might  thus  serve  his  selfish  purposes  to  the 
detriment  of  stockholders  would  tend  strong- 
ly to  discourage  stock  investments  and  be  a 
menace  to  the  efficient  management  of  the 
business  of  corporations.  The  debate  as  to 
whether  technically  a  fiduciary  relation  ex- 
ists may  and  doubtless  will  go  on,  but  a 
knowledge  of  the  law  is  not  required  to  enable 
one  to  appreciate  the  moral  wrong  perpetrated 
by  a  corporate  officer  in  profiting  by  the  igno- 
rance of  a  stockholder  by  means  of  knowledge 
acquired  by  virtue  of  his  position.  That 
stockholders  look  to  the  managing  officers  for 
results,  no  one  questions,  and  the  natural 
tendency  of  stockholders  is  to  rely  on  being 
fairly  and  openly  dealt  with  by  such  (^cers. 
It  is  often  difficult  to  draw  precisely  the  line 
separating  intimate  from  hostile  relations. 
Surely  the  test  is  not  alone  whether  one  is 
[376]  trustee  for  the  other.  The  attorney  is 
not  ordinarily  a  trustee  for  his  client,  nor  the 
priest  for  his  parishioner,  nor  the  agent  for 
his  principal,  and  yet  the  several  relations 
are  of  the  highest  confidence,  and  impose  the 
obligation  of  open  dealing.  The  very  selec- 
tion for  service  is  an  expression  of  confidence, 
and  the  employment,  the  bestowal  of  power. 
The  shareholder  selects  the  director  to  serve 
him  in  caring  for  the  corporate  property. 
Upon  his  efficiency  largely  depends  the  value 
of  the  investment  in  its  capital  stock.  Is  he 
not  thereby  expressing  his  confidence?  Is  his 
faith  in  the  man  chosen  to  manage  its  affairs 
any  less  because  of  the  corporation's  being 
a  separate  and  independent  entity  T  The  or- 
dinary stockholder  gives  little  or  no  attention 
to  the  details  or  control  of  corporate  affairs. 
He  trusts  all  with  the  managing  officers,  and 
naturally  relies  on  them  in  all  matters  touch- 
ing his  interest  in  its  business  and  property. 
Stockholders,  other  than  directors  and  officers, 
stand  on  an  equal  footing  and  deal  with  each 
other  at  arm's  length.  No  power  with  respect 
to  the  corporate  property  has  been  conferred 
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on  one  not  posBessed  by  the  other.  But  power 
akin  to  that  of  an  attorney,  priest,  agent  or 
copartner  is  conferred  on  the  directors  and 
officers  by  those  selecting  them  to  manage 
corporate  affairs.  Not  tliat  they  have  control 
of  the  shares  of  the  stockholders,  but  for  that 
they  do  control  nearly  everything  affecting 
their  value.  The  fiduciary  obligation  is  to 
the  stockholders  in  a  body.  Why  not  to  the 
component  parts  represented  by  the  shares? 
The  relative  position  is  such  as  to  inspire 
confidence,  and  experience  has  frequently 
demonstrated  that  it  actually  exists.  Why 
should  the  law  say,  then,  that  it  does  not, 
for  that  one  is  not  the  trustee  for  the  other, 
when  this  is  not  a  requisite  in  other  rela- 
tions ? 

The  fiduciary  relation  may  exist  wherever 
special  confidence  is  reposed,  whether  the  rela- 
tionship be  that  of  blood,  business,  friend- 
ship or  association,  by  one  person  in  another 
when  they  are  in  a  position  to  have  and 
exercise  or  do  have  and  exercise  influence 
over  each  other.  Curtis  v.  Armagast, 
[377]  168  la.  507,  138  N.  W.  873.  The  rule 
is  well  stated  in  Cowee  v.  Cornell,  75  N.  Y. 
91,  1)9,  31  Am.  Rep.  428: 

''Whenever,  however,  the  relations  between 
the  contracting  parties  appear  to  be  of  such 
a  character  as  to  render  it  certain  that  they 
do  not  deal  on  terms  of  equality,  but  that, 
either  on  the  one  side  from  superior  knowl- 
edge of  the  matter  derived  from  a  fiduciary 
relation,  or  from  overmastering  influence,  or, 
on  the  other,  from  weakness,  dependence,  or 
trust  justifiably  reposed,  unfair  advantage  in 
a  transaction  is  rendered  probable,  there  the 
burden  is  shifted,  the  transaction  is  presumed 
void,  and  it  is  incumbent  upon  the  stronger 
party  to  show  affirmatively  that  no  deception 
was  practiced,  no  undue  influence  was  used, 
and  that  all  was  fair,  open,  voluntary,  and 
well  understood." 

The  ofiicers  of  a  corporation,  by  virtue  of 
their  position  as  trustees  of  the  entire  body 
of  shareholders,  acquire  superior  knowledge 
of  the  company's  affairs  bearing  on  the  values 
of  the  shares  of  stock,  and  as  a  consequence 
thereof  deal  with  a  mere  stockholder  on  un- 
equal terms,  in  reference  to  said  shares,  and, 
owing  to  their  superior  knowledge  and  the 
natural  reliance  of  the  shareholders  on  their 
officers,  are  in  a  situation  to  exercise  an  in- 
fluence that  they  could  not  otherwise  exert. 
Though  the  stockholders  have  no  legal  title 
to  the  property,  it  being  owned  by  the  in- 
visible intangible  entity  known  as  the  cor- 
poration, their  shares  represent  integral  parts 
of  the  whole,  the  proportional  shares  of  the 
dividend  declared  or  to  be  declared,  and  of 
the  net  assets  upon  dissolution.  Necessarily 
every  detriment  or  disadvantage  to  the  prop- 
erty or  business  affects  proportionately  the 
several  shares  of   stock,  for  they  represent 


parts  of  the  entity.  To  say,  then,  that  m 
director,  as  such,  owes  nothing  to  the  share- 
holders, as  such,  is  in  effect  declaring  that, 
though  acting  as  trustee  of  the  entity,  he  ia 
under  no  obligation  with  respect  to  its  com- 
ponent parts.  In  his  capacity  as  director, 
he  served  the  entire  body  of  stockholders,  and 
in  doing  so  he  cannot  well  escape  serving  the 
individual  [378]  stockholder  as  well.  Tlie 
stockholders  elect  him  to  represent  them  in 
managing  the  corporation's  affairs.  This  is 
because  it  is  impracticable  for  them  to  ad- 
minister such  affairs  directly.  As  a  director 
for  all,  he  serves  each  as  well.  Surely,  as  a 
servant  of  all,  he  necessarily  is  incapacitated 
to  oppose  the  stockholders  severally.  Un- 
doubtedly, he  is  not  a  trustee  of  the  stock- 
holder in  the  strict  sense,  for  he  does  not  have 
title  to  the  latter's  stock.  His  relation  ia 
that  often  denominated  quasi  trustee.  Mr. 
Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence (3d  Ed.)  Vol.  3,  §  1090,  clearly  analyzes 
the  relation  of  the  directors  of  a  corporation 
with  it  and  the  stockholders: 

"The  trust  character  of  directors  is  in- 
volved in  the  very  organization  of  a  corpora- 
tion, and  is  necessarily  twofold — towards  the 
corporation,  Hnd  towards  the  stockholders. 
The  doctrines  are  fundamental  and  familiar 
that  the  corporation  itself  is  a  legal  person- 
ality, and  holds  the  full  title,  legal  and  equi- 
table, to  all  corporate  property.  Stockhold- 
ers, individually  and  separately,  hold  the  full 
title,  legal  and  equitable,  to  their  respective 
shares  of  stock.  A  stockholder  does  not,  by 
virtue  of  his  stock,  acquire  any  estate,  legal 
or  equitable,  in  the  corporate  property;  he 
obtains  only  a  right  to  participate  in  the  law- 
ful dividends  while  the  corporation  is  in  be- 
ing, and  to  his  proportionate  share  of  the  net 
assets  upon  its  dissolution  and  final  settle- 
ment. Shares  of  stock,  however,  are  regarded 
by  courts  of  law  and  of  equity  as  a  species  of 
property,  as  vendible  in  the  market,  as  having 
a  pecuniary  value,  and  as  clothing  their  own- 
er with  proprietary  rights  which  will  be  pro- 
tected and  enforced.  From  this  analysis  it  is 
obvious  that,  so  far  as  the  trust  embraces  or 
is  concerned  with  the  corporate  property,  the 
directors  and  managing  officers  occupy  the 
position  of  quasi  trustees  towards  the  cor- 
poration only;  there  is  no  relation  of  benefi- 
ciary and  trustee,  having  the  corporate  prop- 
erty for  its  subject-matter,  between  the  stock- 
holders and  the  directors.  The  directors  are 
also  agents  for  the  corporation,  but  that  fact 
does  not  prevent  them  from  [379]  being  in  a 
partial  sense  trustees  for  the  corporation. 
The  important  conclusion  I  repeat,  that  this 
phase  of  their  trust  is  concerned  with  and 
confined  to  the  corporate  property;  from  it 
arise  their  fiduciary  duties  towards  the  cor- 
poration in  dealing  with  such  property,  and 
the  equitable  remedies  of  the  corporation  for 
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a  violation  of  those  duties.  On  the  other 
hand,  the  directors  and  managing  officers  oc- 
cupy the  position  of  quasi  trustees  towards 
the  stockholders  alone,  and  not  at  all  towards 
the  corporation,  with  respect  to  their  shares 
of  stock.  Since  the  stockholders  own  these 
shares,  and  since  the  ralue  thereof  and  all 
their  rights  connected  therewith  are  aflFected 
by  the  conduct  of  the  directors,  a  trust  rela- 
tion plainly  exists  between  the  stockholders 
and  the  directors,  which  is  concerned  with 
and  confined  to  the  shares  of  stock  held  by 
the  stockholders;  frohi  it  arise  the  fiduciary 
duties  of  the  directors  towards  the  stock- 
holders in  dealings  which  may  affect  the  equi- 
table remedies  for  a  violation  of  those  du- 
ties. To  sum  up,  directors  and  managing 
officers,  in  addition  to  their  functions  as  mere 
agents,  occupy  a  double  position  of  partial 
trust:  they  are  quasi  or  siift  modo  trustees 
for  the  stockholders  with  respect  to  their 
shares  of  the  stock." 

The  subject  is  so  fully  discussed  in  Oliver 
V.  Oliver,  118  Ga.  382,  45  S.  E.  232,  as  to 
leave  little  to  be  added.  There  the  petitioners 
were  owners  of  658  shares  of  stock  in  an  oil 
company,  to  purchase  which  at  $110  each, 
defendant,  who  was  president  and  director, 
obtained  an  option.  He  was  then  negotiating 
a  sale  of  the  plant  for  $304,500,  which  would 
be  $185  per  share,  but  concealed  this  from  the 
petitioners;  and,  as  soon  as  the  sale  of  the 
plant  was  agreed  to,  closed  the  option  and 
completed  the  sale,  realizing  a  profit  of  $49,- 
250.  A  demurrer  to  a  complaint  so  alleging 
and  praying  to  recover  such  amount  because 
of  constructive  fraud  in  not  disclosing  the 
facts  concerning  the  prospective  sale  of  plain- 
tiffg  was  overruled,  and  the  court,  speaking 
through  the  late  Mr.  Justice  Lamar,  said: 

''The  fact  that  he  is  trustee  for  all  is  not 
to  be  perverted  [380]  into  holding  that  he  is 
nnder  no  obligation  to  each.  The  fact  that 
he  must  serve  the  company  does  not  warrant 
him  in  becoming  the  active  and  successful 
opponent  of  an  individual  stockholder  with 
reference  to  the  latter's  undivided  interest  in 
the  very  pr(^rty  committed  to  the  director's 
care.  That  he  is  primarily  trustee  for  the 
corporation  is  not  intended  to  make  the  arti- 
ficial entity  a  fetich  to  be  worshipped  in  the 
sacrifice  of  those  who  in  the  last  analysis 
are  the  real  parties  at  interest.  No  process 
of  reasoning  and  no  amount  of  argument  can 
destroy  the  fact  that  the  director  is,  in  a  most 
important  and  legitimate  sense,  trustee  for 
the  stockholder.  .  .  .  Not  a  strict  trustee, 
since  he  does  not  hold  title  to  the  shares,  not 
eyen  a  strict  trustee  who  is  practically  pro- 
hibited from  dealing  with  his  cestui  que  tru9t, 
but  a  quasi  trustee  as  to  the  shareholder's 
interest  in  the  shares.  If  the  market  or  con- 
tract price  of  the  stock  should  be  different 
from  the  book  value,  he  would  be  under  no 


legal  obligation  to  call  special  attention  to 
that  fact,  for  the  stockliolder  is  entitled  to 
examine  the  books,  and  this  source  of  infor- 
mation, at  least  theoretically,  is  equally  ac- 
cessible to  both.  It  might  be  that  the  direct- 
or was  in  possession  of  information  which 
his  duty  to  the  company  required  him  to  keep 
secret;  and,  if  so,  he  must  not  disclose  the 
fact  even  to  the  shareholder,  for  his  obliga- 
tion to  the  company  overrides  that  to  an 
individual  holder  of  the  stock.  But  if  the 
fact  so  known  to  the  director  cannot  be  pub- 
lished, it  does  not  follow  that  he  may  use  it 
to  his  own  advantage,  and  to  the  disadvan- 
tage of  one  whom  he  also  represents.  The 
very  fact  that  he  cannot  disclose  prevents 
him  from  dealing  with  one  who  does  not 
know,  and  to  whom  material  information  can- 
not be  made  known.  If,  however,  the  fact 
within  the  knowledge  of  the  director  is  of  a 
character  calculated  to  affect  the  selling 
price,  and  can,  without  detriment  to  the  in- 
terest of  the  company,  be  imparted  to  the 
shareholder,  the  director,  before  he  buys,  is 
bound  to  make  a  full  disclosure.  In  a  certain 
sense  the  information  is  a  quasi  asset  of  the 
company,  and  the  shareholder  is  as  much 
entitled  to  [381]  the  advantage  of  that  sort 
of  an  asset  as  to  any  other  regularly  entered 
on  the  list  of  the  company's  holding.  If  the 
officer  shoiild  purposely  conceal  from  a 
stockholder  information  as  to  the  existence 
of  valuable  property  belonging  to  the  com- 
pany, and  take  advantage  of  this  conceal- 
ment, the  sale  would  necessarily  be  set  aside. 
The  same  result  would  logically  follow  where 
the  fact  giving  value  to  the  stock  was  of  a 
character  which  could  not  formally  be  entered 
on  the  record.  Where  the  director  obtains 
the  information  giving  added  value  to  the 
stock  by  virtue  of  his  official  position,  he 
holds  the  information  in  trust  for  the  bene- 
fit of  those  who  placed  him  where  this  knowl- 
edge was  obtained,  in  the  well-founded  ex- 
pectation that  the  same  should  be  used  first 
for  the  company,  and  ultimately  for  those 
who  were  the  real  owners  of  the  company. 
The  director  cannot  deal  on  this  information 
to  the  prejudice  of  the  artificial  being  which 
is  called  the  corporation,  nor,  on  any  sound 
principle,  can  be  permitted  to  act  differently 
towards  those  who  are  not  artificially  but 
actually  interested.  ...  If,  then,  any  sort 
of  trustees,  they  are  necessarily  subject  to 
the  obligations  and  restrictions  which  inhere 
in  that  relation  as  to  property  intrusted,  to 
them.  The  shares  are  but  the  paper  evidence 
of  the  interest  which  the  stockholder  has  in 
the  property  under  the  control  of  the  director. 
In  their  sale,  the  stockholder  disposes  not 
only  of  the  lithographed  or  engraved  scrip, 
but  of  his  holdings  in  property.  And  when 
the  director  deals  with  a  stockholder  for  the 
purchase  of  shares,  he  is  not  buying  paper. 


238 


CITB  THIS  VOL.  ANN.  CAS.  1918B. 


but  in  effect  is  buying  an  undivided  ftnd  sub- 
stantial interest  in  property  which  has  been 
committed  to  the  director's  care,  custody, 
and  control.  Equity  abhors  mere  names,  and 
looks  to  the  substance.  Whether  the  corpora- 
tion be  treated  as  an  enlarged  and  amplified 
form  of  partnership,  and  the  director  as  man- 
aging partner,  or  whether  he  is  called  an 
agent  or  trustee,  elected  by  the  stockholders 
to  represent  them  in  the  management  of  the 
concern,  he  occupies  a  fiduciary  position  and 
is  essentially  within  the  rule  which  requires 
agents,  attorneys,  bailees,  partners,  trustees, 
or  other  [382]  fiduciaries,  to  exercise  the 
highest  degree  of  good  faith  as  to  all  matters 
connected  with  the  property  committed  to 
their  care.  ...  To  say  that  a  director 
who  has  been  placed  where  he  himself  may 
raise  or  depress  the  value  of  the  stock,  or  in 
a  position  where  he  first  knows  of  facts  which 
may  produce  that  result,  may  take  advantage 
thereof,  and  buy  from  or  sell  to  one  whom  he 
is  directly  representing,  without  making  a 
full  disclosure,  and  putting  the  stockholder  on 
an  equality  of  knowledge  as  to  these  facts, 
would  offer  a  premium  for  faithless  silence, 
and  give  a  reward  for  the  suppression  of 
truth.  It  would  sanction  concealment  by  one 
who  is  bound  to  speak,  and  permit  him  to 
take  advantage  of  his  own  wrong — a  thing 
abltorreht  to  a  court  of  conscience.  .  .  . 
\Vhen  it  is  admitted,  as  it  must  be,  both  from 
the  very  nature  of  his  duty  and  from  the 
rulings  of  nearly  all  the  cases,  that  he  is  trus- 
tee for  the  shareholder,  how  is  it  possible,  in 
principle,  to  draw  the  line  and  say  that,  while 
trustee  for  some  purposes,  he  is  not  for  others 
immediately  connected  therewith?  That  the 
incidents  of  the  trust  relation  stop  short  at 
the  very  point  where  it  is  vitally  important 
to  the  shareholder  that  they  should  become 
active?  For  it  must  not  be  forgotten  that 
the  right  to  good  faith  in  dealings  concern- 
ing the  stock  is  one  of  the  very  few  which 
the  individual  shareholder  is  in  a  position 
to  assert  in  his  own  name.  Except  in  a  few 
other  instances  the  company  itself  is  the  only 
proper  party  to  enforce  the  obligation  arising 
from  the  trust  relation  of  the  director.  In 
contracts  -  with  reference  to  the  shares,  the 
stockholder  himself  can  enforce  the  rights 
arising  from  the  quasi  trust.  .  .  .  While 
not  decided,  it  is  in  one  case  suggested  that 
a  stockholder,  in  dealing  with  a  director, 
should  recognize  his  superior  opportunities 
for  knowledge,  and  be  warned  thereby  to 
exercise  special  caution.  But  the  fiduciary 
relation  fully  warrants  exactly  the  opposite 
course.  Here,  at  least,  the  beneficiary  may 
be  off  guard,  and  may  rely  implicitly  not 
only  on  what  is  said,  but  also  on  the  suppo- 
sition that  nothing  important  will  be  left 
unsaid,  by  the  officer.  Having  previously 
[383]    trusted   the   director   in   the   manage- 


ment of  the  company,  he  is  not  required,  when 
selling  his  shares,  suddenly  to  exhibit  entire 
want  of  confidence.  And  directors  generally 
recognize  the  obligations  imposed,  and  act 
accordingly.  But  the  peculiar  powers  and 
special  opportunities  of  these  fiduciaries  call 
for  an  enlargement  rather  than  a  restriction 
of  the  rule  requiring  disclosures.  .  .  .  The 
obligations  of  his  office  bring  him  peculiarly 
within  the  general  doctrine  which  declares 
that  concealment  of  material  facts  may  of 
itself  amount  to  a  fraud  where  from  any 
reason  one  has  the  riglMt  to  expect  full  infor- 
mation from  another,  or  where  one  kuowa 
that  the  other  is  laboring  under  a  delusion 
in  respect  to  the  property  sold,  and  yet  keeps 
silence.  ...  'A  suppression  of  the  truth 
may  amount  to  a  suggestion  of  falsehood; 
and  if,  with  intent  to  deceive,  either  party  to 
a  contract  of  sale  conceals  or  suppresses  a 
material  fact,  whicli  he  is  in  good  faith 
bound  to  disclose,  this  is  evidence  of  and 
equivalent  to,  a  false  representation.' " 

In  Stewart  v.  Harris,  69  Kan.  498,  77  Pac. 
277,  68  L.R.A.  261,  105  Am.  St.  Rep.  178, 
2  Ann.  Oas.  873,  the  defendant  was  president 
and  general  manager  of  a  bank,  and  bought 
12  shares  of  stock  therein,  then  worth  $3.50 
per  share,  for  $116  per  sliare,  without  dis- 
closing the  improved  condition  of  the  bank's 
affairs.  The  trial  court  instructed  the  jury 
as  follows: 

"You  are  instructed  that  the  president,  or 
other  managing  officer  of  a  corporation  doing 
business  as  a  bank,  stands  in  relation  of  a 
trustee  to  all  the  stockholders  who  are  not 
tliemselves  engaged  in  the  active  management 
of  the  bank,  and  before  any  managing  officer 
of  a  bank,  who  is  acquainted  with  its  condi- 
tion and  affairs,  can  rightfully  purchase  the 
stock  of  such  bank  from  stockholders  who 
are  not  actively  engaged  in  the  management 
and  operation  of  the  bank,  such  managing 
officer  must  inform  such  stockholders  of  the 
true  condition  of  the  ))ank  and  its  affairs  and 
assets,  and  must  give  to  such  stockholders 
all  the  information  affecting  the  value  of  the 
stock  which  such  managing  officer  himself 
possesses;  and  a  [384]  purchase,  from  a 
stockholder  who  is  not  acquainted  with  the 
condition  and  affairs  of  the  bank,  of  his  stock 
in  such  bank,  by  one  of  the  managing  officers, 
without  first  having  informed  such  stock- 
holder of  the  true  condition  of  the  bank  and 
of  the  amount  and  value  of  its  assets,  is  a 
fraud  on  the  part  of  such  managing  officer, 
and  renders  him  liable  to  pay  the  stockhold- 
er the  full  value  of  the  stock,  without  refer- 
ence to  the  price  agreed  on  at  the  time  of 
the  sale,  provided  the  stockholder  himself 
does  not  know  the  value  of  the  stock." 

This  instruction  was  approved  on  substan* 
tially  the  grounds  stated  in  the  Georgia  case 
from  which  we  have  quoted.     In   following 
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these  decisionB,  Doan,  J.,  tersely  states,  in 
Steinfeld  v.  Nielsen,  12  Ariz.  381,  100  Pac. 
1004,  what  we  regard  as  the  law: 

"Undoubtedly  the  law  makes  it  the  duty 
of  an  officer  or  director  of  a  company,  who 
is  seeking  to  purchase  from  a  stockholder 
the  latter's  holdings  of  stock,  to  disclose  to 
the  latter  facts  which  have  come  to  him 
by  virtue  of  his  relations  to  the  company,  and 
oot  known  to  the  stockholder,  or  which  may 
Dot  be  readily  ascertained  by  the  stockholder, 
and  to  disclose  such  plans  and  purposes  as 
the  corporation  may  have  for  the  future 
which  have  a  bearing  upon  the  value  of  the 
stock  of  the  company;  but  the  underlying 
principle  upon  which  this  duty  rests  is  that 
the  officer  or  director,  being  the  agent  of  a 
corporation,  and  so  in  a  sense  the  agent 
of  a  stockholder,  may  not  take  advantage  of 
the  knowledge  which  he  thus  acquires,  and 
which  every  member  of  the  corporation  is 
entitled  to  know,  in  dealing  with  such  stock- 
holder." 

But  when  the  cause  was  again  before  it, 
the  court,  after  the  admission  of  Arizona  as  a 
^tate  Steinfeld  v.  Nielsen,  15  Ariz.  424,  139 
Pac.  879,  speaking  through  Ross,  J.,  receded 
from  the  former  holding,  saying  that: 

""An  officer  or  director  may  purchase  the 
rtock  of  his  company  from  stockholders  with 
the  same  freedom  as  a  stranger,  and,  in  so 
doing,  the  fact  that  he  may  be  possessed  of 
inside  information  as  to  the  future  plans  and 
policies  of  his  [385]  company  is  not  permitted 
to  militate  against  him,"  citing  the  decisions 
heretofore  mentioned  and  quoting  the  follow- 
ing from  Strong  v.  Repide,  213  U.  S.  419,  29 
S.  Ct  621,  53  U.  S.  (L.  ed.)  853:  "The  su- 
preme courts  of  Kansas  and  of  Georgia  have 
held  the  relationship  existed  in  the  cases 
before  those  courts  because  of  the  special  facts 
which  took  them  put  of  the  general  rule,  and 
that  under  those  facts  the  director  could 
not  purchase  from  the  shareholder  his  shares 
without  informing  him  of  the  facts  which 
affected  their  value." 

That  the  writer  of  the  opinion  in  Strong's 
case  was  mistaken  in  saying  that  the  deci- 
sions were  based  on  special  facts  which  took 
them  out  of  the  general  rule  clearly  appears 
from  our  quotation  from  the  Georgia  case 
and  the  language  of  the  instruction  in  the 
Kansas  case.  The  question  was  left  undecid- 
ed in  Strong  ▼.  Repide,  though  the  margin 
of  evidence  held  to  discriminate  between  con- 
structive fraud  and  active  fraud  was  de- 
cidedly narrow,,  though  enough  to  condemn 
the  conclusions  in  Tippecanoe  County  v.  Rey- 
nolds, supra,  and  several  other  decisions. 
That  court  had  previously  declared  its  posi- 
tion in  Jackson  v.  Ludeling,  21  Wall.  616, 
22  U.  S.  (Lu  ed.)  402,  which  is  clearly  ex- 
pressed in  the  Byllabus  as  foUows: 


"Managers  and  officers  of  a  company  where 
capital  is  contributed  in  sliares  are,  in  a  very 
legitimate  sense,  trustees  alike  for  its  stock- 
holders and  its  creditors,  though  they  may 
not  be  trustees  technically  and  in  form. 
They  accordingly  have  no  right  to  seek  their 
own  profit  at  the  expense  of  the  company, 
ita  shareholders,  or  even  its  bondholders." 

The  Supreme  Court  of  Nebraska,  in  Barber 
V.  Martin,  67  Xeb.  445,  93  N.  W.  722,  where  a 
director  of  an  insuran.ce  company  had  bought 
of  a  confiding  stockholder  18  shares  of  its 
capital  stock  at  $50  per  share,  without  in- 
formin£[  her  of  a  prospective  sale  at  $115  per 
share  which  he  made  immediately  thereafter, 
held  that  he  was  required  to  pay  over  the 
difiference,  on  the  principle  that: 

"The  relation  between  officer  and  stockliold- 
er  is  that  of  [386]  trustee  and  cestui  que 
trust.  The  officer  cannot  use  the  confidence 
reposed  in  him  for  personal  profit.  If  his 
conduct  is  impeached  and  brought  under  re- 
view^,  it  will  closely  scrutinized.  The  burden 
was  upon  Barber  to  slxow  that  he  had  dealt 
fairly  with  the  stockholders,  and  he  was  in- 
hibited by  every  rule  of  equity  and  fairness 
from  taking  to  himself  the  benefit  of  a  trans- 
action, if  that  benefit  was  inconsistent  with 
the  faithful  discharge  of  his  trust." 

The  High  Court  uf  Chancery  of  England,  in 
Walsham  v.  Stainton,  1  De  Gex  J.  &  S. 
(£ng. )  678,  held  that  a  fiduciary  relation 
existed  between  the  purchasing  managers  of 
a  company  and  'the  shareholders  in  dealing 
with  the  stock  of  the  latter,  and  that,  38 
years  after  the  transaction,  the  executor  of 
the  latter,  might  recover  of  the  purchasing 
manager  the  Ions  sufi'ered.  But  in  Percival 
V.  Wright  [1902 J  2  Ch.  D.  (Eng.)  421,  the 
contrary  view  was  expressed,  without  refer- 
ring to  the  previous  decision.  This  led  to 
the  enactment  of  statutes  under  which  direc- 
tors are  held  to  be  trustees  for  shareholders, 
paid  for  their  services  rendered,  and  not  per- 
mitted to  profit  in  any  way  by  information 
which  comes  to  them  by  virtue  of  their  posi- 
tions. In  Gndsden  v.  Bennetto,  23  Manitoba 
83,  the  court  approves  Walsham  v.  Stainton 
and  says  that  Percival  v.  Wright  should  not 
govern  the  case.  The  New  lork  Court  of 
Appeals  has  not  passed  upon  the  question, 
and  a  decided  tendency  to  recede  from  Car- 
penter v.  Danforth,  supra,  is  manifested  in 
the  more  recent  decisions  of  the  Supreme 
Court.  In  Stark  v.  Soule,  45  Hun  588,  9 
N.  Y.  St.  Rep.  555,  it  is  said  that  there  is 
no  legal  embarrassment  in  the  way  of  pur- 
chasing stock  shares  by  a  director  fjrom  a 
stockholder,  yet  because  of  the  superior 
knowledge  of  the  former,  slight  circui^stances 
which  have  the  effect  of  misleading  the  seller 
to  take  less  than  value  might  afford  ground 
for  redress,  and  in  Von  Au  v.  Magenheimer, 
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Introductory, 

It  is  the  purpose  of  this  note  to  review 
the  recent  cases  passing  on  the  purchase  of 
stock  by  an  officer  or  director  as  affected  by 
his  fiduciary  relation  to  the  stockholder.  For 
a  discussion  of  the  earlier  cases  see  the  notes 
to  Stewart  t.  Harris,  2  Ann.  Cas.  873,  and 
Beach  y.  Miller,  17  Am.  St.  Rep.  298. 

Majority  Rule» 

Rule  Stated. 

While  the  authorities  are  agreed  that  the 
relation  of  officers  and  directors  concerning 
the  affairs  and  care  of  the  property  of  the 
corporation  is  fiduciary  in  character  (see  7 
R.  C.  L.  tit  CorporationSy  p.  456)  there  is 
apparently  a  conflict  of  opinion  as  to  whether 
such  a  relationship  exists  between  them  and 
the  individual  stockholders.  The  weight  of 
authority  is  seemingly  in  conflict  with  the 
reported  case  and  is  to  the  effect  that  officers 
and  directors  do  not  sustain  any  fiduciary 
relation  to  individual  stockholders  with  re- 
spect to  their  holdings  of  stock,  and  may 
deal  with  them  and  purchase  their  stock  prac- 
tically on  the  same  basis  as  strangers,  and 
in  the  absence  of  actual  fraudulent  repre- 
sentations or  concealment  a  purchase  so 
effected  will  not  be  invalid  for  a  mere  failure 
to  disclose  any  information  the  directors  may 
have  affecting  the  value  of  the  stock  so  pur- 
chased. Tackey  v.  McBain  [1912]  A.  G. 
(Eng.)  186,  106  L.  T.  N.  S.  226,  81  L.  J.  P.  C. 
130;  Strong  v.  Repide,  213  U.  S.  431,  29  S. 
Ct.  521,  63  U.  S.  (L.  ed.)  860,  6  Philippine 
680;  DuPont  y.  DuPont,  242  Fed.  98:  Stein" 
feld  V.  Nielsen,  15  Ariz.  424,  139  Pac.  879, 
modifying  rule  announced  in  12  Ariz.  403, 
100  Pac.  1094;  Bacon  v.  Soule,  19  Cal.  App. 
428,  126  Pac.  384;  Bawden  y.  Taylor,  254 
111.  464,  98  N.  E.  941,  affirming  166  III.  App. 
443;  in  re  Shreveport  Xat.  Bank,  118  La. 
664,  43  So.  270;  Commonwealth  Title  Ins.  etc. 
Co.  V.  Seltzer,  227  Pa.  St.  410,  76  Atl.  77, 
136  Am.  St.  Rep.  896;  Porter  v.  Healy,  244 
Pa.  St.  427,  91  Atl.  428;  Shaw  v.  Cole  Mfg. 
Co.  132  Tenn.  210,  177  S.  W.  479,  L.R.A. 
1916B  706;  Haverland  v.  Lane,  89  Wash. 
557,  154  Pac.  1118.  See  also  Buchler  v.  Black, 
213  Fed.  80;  Hechelman  v.  Geyer,  252  Pa.  St. 
123,  97  AU.  193. 

A  director  may  freely  purchase  the  com- 
pany's stock  and  occupies  no  relation  of 
trust  to  an  individual  stockholder  which 
prohibits  his  using  whatever  advantage  his 
position  may  afford  him  through  knowledge 
of  its  business  and  conditions  superior  to  that 
of  the  stockholder  for  gaining  information 
which  affects  the  value  of  the  stock.  DuPont 
V.  DuPont,  242  Fed.  98. 


While  directors  occupy  a  trust  relation  to 
the  corporation  which  they  direct,  their  duty 
does  not  apply  to  the  stockholders  in  the 
sale  and  purchase  of  stock.  Dealing  in  its 
own  stock  is  not  a  corporate  function,  and 
in  buying  or  selling  stock  directors  may 
trade  like  any  outsider,  provided  they  do  not 
affirmatively  act  or  speak  wrongfully,  or 
intentionally  conceal  facts  with  reference  to 
it.  Shaw  V.  Cole  Mfg.  Co.  132  Tenn.  210,  177 
S.  W.  479,  L.R.A.  1916B  706. 

In  Haverland  y.  Lane,  89  Wash.  657,  164 
Pac.  1118,  the  court  said :  "It  must  be  borne 
in  mind  that  the  transaction  was  a  sale  of 
stock  from  one  stockholder  to  another,  the 
purcliaser  being  an  officer  of  the  company. 
Was  there  a  legal  duty  upon  the  defendant  to 
disclose  his  market?  llie  duty  of  a  stockholder, 
lie  being  an  officer,  when  purchasing  stock 
from  another  stockholder,  has  been  defined 
by  this  court  in  O'Neile  v.  Ternes,  32  Wash. 
528,  73  Pac.  692.  The  court  adopted  the  text 
of  21  Am.  &  "Eng.  Enc  of  Law  (2d  ed.)  898: 
'The  doctrine  that  officers  and  directors  are 
trustees  of  the  stockholders  applies  only  in 
respect  to  their  acts  relating  to  the  prop- 
erty or  business  of  the  corporation.  It  does 
not  extend  to  their  private  dealings  with 
stockholders  or  others,  though  in  such  deal- 
ings they  take  advantage  of  knowledge 
gained  through  their  official  position.'  This 
is  the  holding  of  all  the  courts.  Cook,  Cor- 
porations (7th  ed.)  sec.  320;  Beach,  Corpora- 
tions, sees.  246,  614.  It  would  seem,  then,  if 
we  grant  that  defendant  was  bound  to  dis- 
close anything  that  might  affect  the  corpora^ 
tion,  that  he  was  under  no  duty  to  reveal  a 
contract  and  a  market  that  was  the  result 
of  a  personal  venture.  There  is  nothing  in 
the  law  that  will  prevent  a  stockholder,  al- 
though he  be  an  officer,  from  dealing  in  the 
shares  of  the  corporation.  He  may  find  a 
market  and  buy  stock  to  fill  it.  If  his  pur- 
chaser is  willing  to  pay  more  than  the  stock 
is  worth  to  get  control  of  the  company,  or 
for  any  ulterior  purpose,  it  is  of  no  concern 
to  the  seller.  If  the  purchaser  is  under  per- 
sonal contract  to  deliver  to  a  third  party, 
he  is  not  bound  to  disclose  his  market.  If  it  is 
for  the  benefits  of  the  corporation  he  is  .  ,  . 
In  the  case  at  bar,  the  sale  was  entirely  in- 
dependent of  the  corporation.  It  did  not  in- 
volve its  tangi^ble  assets  in  any  way  or  affect 
their  value.  The  parties  dealt  face  to  face. 
Plaintiffs  knew  that  defendant  had  been  pur- 
chasing stock  and  wanted  theirs.  They  were 
suspicious  of  him  and  voiced  their  suspi- 
cions. They  had  access  to  the  books  of  the 
company.  They  knew  that  the  company  was 
subject  to  a  receivership  if  it  passed  its  in- 
terest payments.  They  no  doubt  entertained 
a  natural  belief  that  others  were  seeking  the 
property  for  their  own  advantage  and  bene- 
fit.    Taking   their   suspicions  at  their   full 


DAWSON  ▼.  NATIONAL  LIFE  INS.  CO. 
176  Iowa  S6i. 


243 


wortli,  they  amounted  to  no  more  than  this: 
they  were  apprehensive  that  the  sale  was  for 
ihe  benefit  of  some  one  with  means  to  re- 
juvinate  the  Consolidated  Company.  But 
that  was  not  enough  to  defeat  the  sale  if 
tber  got  a  fair  price.  .  .  •  The  defendant 
was  not  an  agent  but  a  buyer.  He  bought 
on  the  market  at  the  seller's  price.  The  par- 
ties dealt  at  arm'a  length.  The  law  will  pre- 
sume that  defendant  bought  for  an  advantage, 
and  imder  the  authority  of  our  own  decision 
in  (yXeile  v.  Temes,  supra,  he  was  not  bound 
to  disclose  his  market  and  is  consequently 
entitled  to  the  advantage  of  his  trade." 

So  it  waa  impliedly  held  in  Tackey  v.  Mc- 
Bain  [1912]  A.  C.  (Eng.)  186,  106  L.  T.  N.  S. 
226,  81  L.  J.  P.  C.  130,  that  a  director  was 
not  bound  to  disclose  private  information  to 
a  stockholder  who  sold  his  stock  to  the  direc- 
tor At  a  lower  price  than  that  at  which  he 
would  have  sold  it  if  he  had  been  in  possession 
of  the  information  which  the  director  had  at 
the  time  of  the  sale.  It  appeared  that  the 
defendant  who  was -the  managing  director  of 
an  oil  producing  company,  received  informa- 
tion that  a 'certain  well  had  commenced  to 
produce  oil  in  unprecedented  quantities,  on 
the  strength  of  which  information  he  bought 
additional  stock  on  the  market.  It  was 
lield  that  an  action  by  a  stockholder  who  sold 
his  stock  on  the  market  against  the  director 
to  recover  the  difference  in  price  could  not  be 
maintained,  though  the  defendant  prior  to  the 
purchase  of  the  stock  made  an  untrue  state- 
ment as  to  the  recent  operations  of  the  com- 
pany on  the  strength  of  which  the  plaintiff 
was  induced  to  sell  his  stock. 

In  Wann  v.  Scullin,  210  Mo.  429,  109  S.  W. 
688,  it  appeared  that  an  officer  of  a  corpora- 
tion who  was  also  a  stockholder  of  another 
corporation  which  was  seeking  to  secure  con- 
trol of  the  stock  of  the  first  corporation  ad- 
vised the  plaintiff  to  dispose  of  her  stock  to 
the  latter  corporation  without  mentioning 
the  fact  that  he  was  interested  in  the  last 
named  corporation.  It  was  held  that  the  con- 
cealment was  not  a  fraud  on  the  plaintiff. 

Exceptions  to  Rule. 

By  reason  of  the  existence  of  special  cir- 
cumstances, a  fiduciary  duty  may  exist  so  as 
to  create  an  exception  to  the  general  rule 
tnd  impose  on  an  ofiicer  or  a  director  the 
duty  of  disclosing  information  possessed  by 
him  with  regard  to  the  operations  of  the  com- 
pany which  may  affect  the  value  of  the  stock 
he  eedcs  to  purchase.  Allen  v.  Hyatt,  30 
Times  L.  Rep.  (Eng.)  444,  affirming  17  Do- 
minion L.  Rep.  7,  affirming  8  Dominion  L. 
Rep.  79,  which  affirmed  20  Ont.  W.  Rep.  594, 
3  Ont.  W.  N.  370,  which  affirmed  18  Ont. 
W.  Rep.  850,  2  Ont.  W.  N.  927;  Gads- 
den v.  Bennetto,  9  Dominion  L.  Rep.  719,  23 


Manitoba  33,  49  Can.  L.  J.  308,  23  West.  L. 
Rep.  633,  reversing  5  Dominion  L.  Rep.  529, 
21  West.  L.  Rep.  886;  Strong  v.  Repitle,  213 
U.  S.  431,  29  S.  Ct.  521,  53  U.  S.  (L.  ed.) 
860;  George  v.  Ford,  36  App.  Cas.  (D.  C.) 
315;  Jacquith  v.  Mason,  99  Neb.  509,  156 
N.  W.  1041;  Commonwealth  Title  Ins.  etc. 
Co.  V.  Seltzer,  227  Pa.  St.  410,  76  Atl.  77, 
136  Am.  St.  Rep.  896;  Black  v.  Simpson,  94 
S.  C.  312,  77  S.  E.  1023,  46  L.R.A.(K.S.) 
137;  Morrison  v.  Snow,  26  Utah  247,  72  Pac. 
924. 

Not  only  a  moral  but  an  equitable  obli- 
gation is  imposed  on  a  managing  director  to 
disclose  all  information  relating  to  the  opera- 
tions and  financial  conditions  of  the  corpora- 
tion, to  a  stockholder  who  relies  on  him  as 
a  friend  and  fellow  shareholder,  to  keep 
him  informed  of  the  company's  standing,  and 
where  he  induces  the  stockholder  to  consti- 
tute him  his  agent  to  sell  the  stock  and  then 
buys  the  stock  himself  he  is  guilty  of  a 
fraud.  George  v.  Ford,  36  App.  Cas.  (D.  C.) 
315. 

Where  directors  of  a  corporation  secured 
the  consent  of  a  majority  of  the  shareholders 
for  the  sale  of  all  the  assets  of  the  corpora- 
tion, and  surreptitiously  acquired  the  shares 
with  a  profit  to  themselves,  it  was  held  that 
under  the  circumstances  a  trust  or  fiduciary 
relation  was  established  between  the  directors 
and  the  shareholders.  Allen  v.  Hyatt,  30 
Times  L.  Rep.  (Eng.)  444,  affirming  17  Do- 
minion L.  Rep.  7,  affirming  8  Dominion  L. 
Rep.  79,  which  affirmed  20  Ont.  W.  Rep.  504, 
3  Ont.  W.  N.  370,  which  affirmed  18  Ont.  W. 
Rep.  850,  2  Ont.  W.  N.  927. 

If  the  facts  within  the  knowledge  of  the 
director  are  of  a  character  calculated  to  affect 
the  selling  price  and  can,  without  detriment 
to  the  interest  of  the  company,  be  imparted 
to  the  shareholder,  the  director  before  he 
buys  the  holdings  of  a  stockholder  is  bound 
to  make  a  full  disclosure.  In  a  certain  sense 
this  information  is  a  quasi  asset  of  the  com- 
pany and  the  shareholder  is  as  much  entitled 
to  the  advantage  of  that  sort  of  an  asset 
as  to  any  other  asset  regularly  entered  on  the 
list  of  the  company's  holdings.  Jacquith  v. 
Mason,  99  Neb.  509,  156  N.  W.  1041,  wherein 
it  was  held  that  a  director  must  return  the 
profits  realized  on  a  sale  of  stock  which  he 
purchased  from  the  plaintiff  at  a  reduced 
price  without  disclosing  the  fact  that  he  was 
offered  a  much  higher  price  for  the  stock  be- 
fore his  purchase  from  the  stockholder. 

Where  officers  of  a  company  who  were  ap- 
pointed by  the  directors  a  committee,  com- 
bined to  dispose  of  all  the  company's  land  at 
a  secret  profit  to  themselves,  the  acquisition 
of  shares  by  them  from  shareholders  at  aboat 
half  of  their  actual  value,  without  disclosiiig 
the  fact  that  the  property  in  question  was 
sold  at  a  price  which  doubled  the  value  of 
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the  shares,  was  held  to  be  such  fraudulent 
concealment  as  to  render  their  purchase  of 
the  stock  voidable.  The  information  they  had 
as  to  the  purchase  price  of  the  corporate  prop- 
erty was  held,  under  the  circumstances,  to  be 
received  in  a  fiduciary  capacity.  Gadsden  v. 
Bennetto,  23  Manitoba  33,  9  Dominion  L.  Rep. 
719,  reversing  5  Dominion  L.  Rep.  529,  21 
West.  L.  Rep.  886,  wherein  it  was  said; 
"With  great  deference,  I  do  not  think  that 
the  law  laid  down  in  Percival  v.  Wright 
[1902]  2  Ch.  (Eng.)  421,  and  the.  American 
case  of  Carpenter  v.  Danforth,  52  Barb. 
(N.  Y.)  681,  should  govern  this  case.  The 
two  defendants  were  members  of  the  com- 
mittee appointed  to  sell  this  land;  and,  after 
a  sale  was  made  by  suppressing  the  facts, 
they  buy,  through  X,  but  really  for  them- 
selves, this  stock  It  is  well  to  observe  that 
thev  were  authorized  to  sell  the  land  and 
shares;  probably  it  was  thought  that,  as 
selling  the  land  was  really  a  winding-up  of 
the  company,  the  purchaser  might  require  to 
get  all  the  stock  in  order  really  to  make  title. 
The  defendants,  with  X,  conspired  together 
to  suppress  the  facts  and  get  the  sharehold- 
ers' property.  It  would  be  strange  if  in  such 
a  flagrant  case  of  fraud  the  court  could  not 
grant  relief,  and  I  see  no  necessity  for  citing 
authorities.  The  very  recent  case  of  Allen 
V.  Hyatt,  8  Dominion  L.  Rep.  79,  is  quite 
applicable,  and  justifies  granting  relief  to 
the  plaintiff.  .  .  .  The  position  of  the 
members  of  the  committee  in  this  case  is  very 
different  from  that  of  ordinary  directors  of 
a  company  as  regards  their  fiduciary  rela- 
tions; and  this  case  is  quite  distinguishable 
from  Percival  v.  Wright  [1902]  2  Ch.  (Eng.) 
421.  In  the  present  case  the  committee  was 
acting  outside  the  ordinary-  duties  of  di- 
rectors; they  were  appointed  for  the  purpose 
of  securing  and  bringing  in  a  proposal  for 
disposing,  not  only  of  the  land,  which  was  the 
property  of  the  company,  but  the  shares, 
which  were  the  property  of  the  individual 
shareholders.  On  any  proposal  being  received 
by  them  which  involved  the  acquisition  of  the 
shares,  they  were  bound  to  disclose  to  the 
shareholders,  the  interested  parties,  the  na- 
ture of  the  proposal  and  the  price  offered.  If 
the  proposal  took  the  form  of  acquiring  all 
the  company's  property  and  leaving  the 
shares  out  of  account,  the  shareholders  would 
be  immediately  interested  in  that  proposal, 
because  their  shares  would  become  worth- 
less when  the  property  was  transferred,  and 
they  could  only  look  for  reimbursement  to 
their  share  of  the  purchase  money  on  a  dis- 
tribution being  made.  If  the  committee,  act- 
ing under  its  duties  to  the  company  and  the 
shareholders,  secured  a  highly  advantageous 
offer,  thev  were  bound  to  make  full  diselos- 
tire  of  the  offer  to  the  company  and  the 
shareholders.    Tlie  members  of  the  committee 


were  the  confidential  agenta  of  the  company 
and  the  shareholders.  Their  concealment  of 
Cooper's  offer,  which  so  greatly  enhanced  the 
value  of  the  shares,  with  a  scheme  in  view 
to  buy  the  shares  at  a  low  price,  was  a  breach 
of  the  duty  and  a  fraud  upon  the  share- 
holders whose  shares  they  acquired,  by  means 
of  that  concealment,  at  a  price  far  less  than 
their  intrinsic  value." 

In  Strong  v.  Repide,  213  U.  S.  431,  29  S. 
Ct.  521,  53  U.  S.  (L.  ed.)  860,  the  court  said: 
''It  is  here  sought  to  make  defendant  respou' 
sible  for  his  actions,  not  alone  and  simply  in 
his  character  as  a  director,  but  because,  in  a 
consideration  of  all  the  existing  circumstances 
above  detailed,  it  became  the  duty  of  the 
defendant,  acting  in  good  faith,  to  state  the 
facts  before  making  the  purchase.  That  the 
defendant  was  a  director  of  the  corporation 
is  but  one  of  the  facts  upon  which  the  lia- 
bility is  asserted,  the  existence  of  all  the 
others  in  addition  nuiking  such  a  combination 
as  rendered  it  the  plain  duty  of  the  defendant 
to  speak.  He  was  not  only  a  director,  but  he 
owned  three-fourths  of  the  shares  of  its 
stock,  and  was,  at  the  time  of  the  purchase 
of  the  stock,  administrator  general  of  the  com- 
pany, with  large  powers^  and  engaged  in  the 
negotiations  which  finally  led  to  the  sale  of 
the  company's  lands  (together  with  all  the 
other  friar  lands)  to  the  government  at  a 
price  which  very  greatly  enhanced  the  Value 
of  the  stock.  He  was  the  chief  negotiator  for 
the  sale  of  all  the  lands,  and  was  acting  sub- 
stantially as  the  agent  of  the  shareholders  of 
his  company  by  reason  of  hia  ownership  of 
the  shares  of  stock  in  the  corporation  and  by 
the  acquiescence  of  all  the  other  shareholders, 
and  the  negotiations  were  for  the  sale  of  the 
whole  of  the  property  of  the  company.  By 
reason  of  such  ownership  and  agency,  and 
his  participation  as  such  owner  and  agent  in 
the  negotiations  then  going  on,  no  one  knew 
as  well  as  he  the  exact  condition  of  such 
negotiations.  No  one  knew  as  well  as  he  the 
probability  of  the  sale  of  the  lands  to  the 
government.  No  one  knew  as  well  as  he  the 
probable  price  that  might  be  obtained  on 
such  sale.  The  lands  were  the  only  valua- 
ble asset  owned  by  the  company.  Under  these 
circumstances  and  before  the  negotiations  for 
the  sale  were  completed  the  defendant  em- 
ploys an  agent  to  purchase  the  stock,  and 
conceals  from  the  plaintiff's  agent  his  own 
identity  and  his  knowledge  of  the  state  of 
negotiations  and  their  probable  result,  with 
which  he  was  familiar  as  the  agent  of  the 
shareholders  and  much  of  which  knowledge 
he  obtained  while  acting  as  such  agent  and 
by  reason  thereof.  The  inference  is  inevitable 
that  at  this  time  he  had  concluded  to  press 
the  negotiations  for  a  sale  of  the  lands  to  a 
successful  conclusion,  else  why  would  he 
desire  to  purchase  more  shares  w^hich,  if  no 
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Bale  went  through,  were,  in  his  opinion, 
worthless^  because  of  the  failure  of  the  gov- 
ernment to  properly  protect  the  lands  in  the 
hands  of  their  then  owners?  The  agent  of 
the  plaintiff  was  ignorant  in  regard  to  the 
state  of  the  negotiations  for  the  sale  of  the 
land,  which  negotiations  and  their  probable 
result  were  a  most  material  fact  affecting  the 
value  of  the  shares  of  stock  of  the  company, 
and  he  would  not  have  sold  them  at  the 
price  he  did  had  he  kno\i'n  the  actual  state 
of  the  negotiations  as  to  the  lands  and  that 
it  was  the  defendant  who  was  seeking  to  pur- 
chase the  stock. .  Concealing  his  identity 
Avhen  procuring  the  purchase  of  the  stock, 
by  his  agent,  was  in  itself  strong  evidence  of 
fraud  on  the  part  of  the  defendant.  Why 
did  he  not  ask  Jones,  who  occupied  an  ad- 
joining office,  if  he  would  sell?  But  by  con- 
cealing his  identity  he  could  by  such  means 
the  more  easily  avoid  any  questions  relative 
to  the  negotiations  for  the  sale  of  the  lands 
and  their  probable  result,  and  could  also 
avoid  any  actual  misrepresentations  on  that 
subject,  which  he  evidently  thought  were 
necessary  in  his  case  to  constitute  a  fraud. 
He  kept  up  the  concealment  as  long  as  he 
could,  by  giving  the  check  of  a  third  person 
for  the  purchase  money.  Evidence  that  he 
did  so  was  objected  to  on  the  ground  that  it 
could  not  possibly  even  tend  to  prove  that  the 
prior  consent  to  sell  had  been  procured  by 
the  subsequent  check  given  in  payment. 
That  was  not  its  purpose.  Of  course,  the 
giving  of  the  check  could  not  have  induced 
the  prior  consent,  but  it  was  proper  evidence 
as  tending  to  show  that  the  concealment  of 
identitv  was  not  a  mere  inadvertent  omis- 
$:ion,  an  omission  without  any  fraudulent  or 
deceitful  intent,  but  was  a  studied  and  in- 
tentional omission  to  be  characterized  as  a 
part  of  the  deceitful  machinations  to  obtain 
the  purchase  without  giving  any  information 
whatever  as  to  the  state  and  probable  result 
of  the  negotiations,  to  the  vendor  of  the  stock, 
and  to  in  that  way  obtain  the  same  at  a  lower 
price.  After  the  purchase  of  the  stock  he  con- 
tinued his  negotiations  for  the  sale  of  the 
lands,  and  finally,  he  says,  as  administrator 
general  of  the  company,  under  the  special  au- 
thority of  the  shareholders,  and  as  attorney 
in  fact  he  entered  into  the  contract  of  sale 
December  21,  1903.  The  whole  transaction 
gives  conclusive  evidence  of  the  overwhelm- 
ing influence  defendant  had 'in  the  course  of 
the  negotiations  as  owner  of  a  majority  of 
the  stock  and  as  agent  for  the  other  owners, 
and  it  is  clear  that  the  final  consummation 
was  in  his  hands  at  all  times.  If  under  all 
these  facts  he  purchased  the  stock  from  the 
plaintiff,  the  law  would  indeed  be  impotent 
if  the  sale  could  not  be  set  aside  or  the  de- 
fendant cast  in  damages  for  his  fraud." 


In  Black  v.  Simpson,  94  S.  C.  312,  77  S.  E. 
1023,  46  L.R.A.(N.S.)  137,  it  appeared  that 
the  defendant  who  was  the  general  manager 
of  a  corporation  entered  into  negotiations  with 
others  for  the  sale  of  the  franchises  and  prop- 
erty of  the  corporation.  After  ascertaining 
the  price  for  which  they  could  be  sold  he  con- 
ceived a  plan  to  buy  up  the  stock  from  the 
individual  stockholders,  in  which  plan  he  suc- 
ceeded by  concealing  the  value  of  the  stock  and 
the  condition  of  the  corporate  affairs  and  in- 
duced the  stockholders  to  sell  at  a  lower  price 
by  leading  them  to  believe  that  the  affairs  of 
the  corporation  were  in  bad  condition.  It  was 
held  that  the  stockholders  could  maintain  a 
joint  action  against  the  defendant  for  an 
accounting  of  all  the  profits  he  receiA^ed  by 
the  acquisition  and  resale  of  the  property. 

The  purchase  of  stock  by  an  officer  or  di- 
rector through  false  or  fraudulent  repre- 
sentations, or  actual  concealment  of  facts 
bearing  on  the  corporation's  operations  with 
a  view  to  induce  the  sale  of  stock  at  a  re- 
duced figure,  will  of  cottrse  be  set  aside. 
Traer  v.  Clews,  115  U.  S.  528,  6  S.  Ct.  155, 
29  U.  S.  (L.  ed.)  467;  Price  v.  Union  Land 
Co.  187  Fed.  886,  110  C.  C.  A.  20;  Black  v. 
Simpson,  94  S.  C.  312,  77  S.  E.  1023,  46 
L.R.A.(N.S.)  137;  Hume  v.  Steele  (Tex.) 
59  S.'W.  812;  Morrison  v.  Snow,  26  Utah 
247,  72  Pac.  924.  See  also  Burnes  v.  Burnes, 
132  Fed.  485;  Stickler  v.  McElroy,  45  Pa. 
Super.  Ct.  165. 

Thus  where  the  facts  indicated  not  only  a 
fraudulent  concealment  of  the  value  of  the 
stock  from  the  plaintiff  stockholder,  but  a 
carefully  devised  plan  by  which  the  payment 
of  dividends  was  withheld  and  no  trace  of 
the  dividend  was  left  on  the  books  and  vouch- 
ers of  the  corporation,  the  purchase  of  the 
stock  by  an  officer  who  was  also  acting  as  a 
trustee  in  proceedings  to  dissolve  the  cor- 
poration was  held  to  be  fraudulent.  Traer 
V.  Clews,  115  U.  S.  528,  6  S.  Ct.  155,  29 
U.  S.  (L.  ed.)  467. 

The  mere  fact  that  a  director  or  officer  of 
a  corporation  makes  a  purchase  of  shares  at 
a  fraudulent  price  from  a  stockholder  who 
is  financially  embarrassed  does  not  render 
the  purchase  fraudulent.  Steinfeld  v.  Niel- 
sen, 12  Ariz.  403,  100  Pac.  1094. 

In  the  absence  of  a  conspiracy  to  defraud 
a  stockholder,  an  officer  of  a  corporation  may 
purchase  stock  of  a  shareholder  regardless 
of  the  motive  of  the  purchaser  in  procuring 
the  sale  of  the  stock.  Jones  v.  Green,  129 
Mich.  203,  88  N.  W.  1047,  95  Am.  St.  Rep. 
433. 

In  Grant  v.  Attrill,  11  Fed.  469,  the  fact 
that  the  plaintiff  was  induced  to  sell  his 
stock  to  certain  directors  by  reason  of  the 
latter  having  levied  an  assessment  on  the 
corporate  stock  for  the  purposes  of  the  cor- 
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tlie  shares^  was  held  to  be  such  fraudulent 
concealment  as  to  render  their  purchase  of 
Ihe  stock  voidable.  The  information  they  had 
as  to  the  purchase  price  of  the  corporate  prop- 
erty was  held,  under  the  circumstances,  to  be 
received  in  a  fiduciary  capacity.  Gadsden  v. 
Bennetto,  23  Manitoba  33,  9  Dominion  L.  Kep. 
719,  reversing  6  Dominion  L.  Rep.  529,  21 
West.  L.  Rep.  886,  wherein  it  was  said; 
"With  great  deference,  I  do  not  think  that 
the  law  laid  down  in  Percival  v.  Wright 
[1902]  2  Ch.  (Eng.)  421,  and  the.  American 
case  of  Carpenter  v.  Danforth,  52  Barb. 
(N.  Y.)  581,  should  govern  this  case.  The 
two  defendants  were  members  of  the  com- 
mittee appointed  to  sell  this  land;  and,  after 
a  sale  was  made  by  suppressing  the  facts, 
they  buy,  through  X,  but  really  for  them- 
selves, this  stock  It  is  well  to  observe  that 
they  were  authorized  to  sell  the  laitd  and 
shares;  probably  it  was  thought  that,  as 
selling  the  land  was  really  a  winding-up  of 
the  company,  the  purchaser  might  require  to 
got  all  the  stock  in  order  really  to  make  title. 
The  defendants,  with  X,  conspired  together 
to  suppress  the  facts  and  get  the  sharehold- 
ers' property.  It  would  be  strange  if  in  such 
a  flagrant  case  of  fraud  the  court  could  not 
grant  relief,  and  I  see  no  necessity  for  citing 
authorities.  The  very  recent  case  of  Allen 
V.  Hyatt,  8  Dominion  L.  Rep.  79,  is  quite 
applicable,  and  justifies  granting  relief  to 
the  plaintiff.  .  .  .  The  position  of  the 
members  of  the  committee  in  this  case  is  very 
different  from  that  of  ordinarv  directors  of 
a  company  as  regards  their  fiduciary  rela- 
tions; and  this  case  is  quite  distinguishable 
from  Percival  v.  Wright  [1902]  2  Ch.  (Eng.) 
421.  In  the  present  ease  the  committee  was 
acting  outside  the  ordinary*  duties  of  di- 
rectors; they  were  appointed  for  the  purpose 
of  securing  and  bringing  in  a  proposal  for 
disposing,  not  only  of  the  land,  which  was  the 
property  of  the  company,  but  the  shares, 
which  were  the  property  of  the  individual 
shareholders.  On  any  proposal  being  received 
by  them  which  involved  the  acquisition  of  the 
shares,  they  were  bound  to  disclose  to  the 
shareholders,  the  interested  parties,  the  na- 
ture of  the  proposal  and  the  price  offered.  If 
the  proposal  took  the  form  of  acquiring  all 
the  company's  property  and  leaving  the 
shares  out  of  account,  the  shareholders  would 
be  immediately  interested  in  that  proposal, 
because  their  shares  would  become  worth- 
less when  the  property  was  transferred,  and 
they  could  only  look  for  reimbursement  to 
their  share  of  the  purchase  money  on  a  dis- 
tribution being  made.  If  the  committee,  act- 
ing under  its  duties  to  the  company  and  the 
shareholders,  secured  a  highly  advantageous 
offer,  they  were  bound  to  make  full  disclos- 
ure of  the  offer  to  the  company  and  the 
:<ihareholder8.    Tlie  members  of  tiie  committee 


were  the  confidential  agents  of  the  company 
and  the  shareholders.  Their  concealment  of 
Cooper's  offer,  which  so  greatly  enhanced  the 
value  of  the  shares,  with  a  scheme  in  view 
to  buy  the  shares  at  a  low  price,  was  a  breach 
of  the  duty  and  a  fraud  upon  the  share- 
holders whose  shares  they  acquired,  by  means 
of  that  concealment,  at  a  price  far  less  than 
their  intrinsic  value." 

In  Strong  v.  Repide,  213  U.  S.  431,  29  S. 
Ct.  521,  53  U.  S.  (L.  ed.)  860,  the  court  said: 
"It  is  here  sought  to  make  defendant  respon-* 
sible  for  his  actions,  not  alone  and  simply  in 
his  character  as  a  director,  but  because,  in  a 
consideration  of  all  the  existing  circumstances 
above  detailed,  it  became  the  duty  of  the 
defendant,  acting  in  good  faith,  to  state  the 
facts  before  making  the  purchase.  That  the 
defendant  was  a  director  of  the  corporation 
is  but  one  of  the  facts  upon  which  the  lia- 
bility is  asserted,  the  existence  of  all  the 
others  in  addition  making  such  a  combination 
as  rendered  it  the  plain  duty  of  the  defendant 
to  speak.  He  was  not  only  a  director,  but  he 
owned  three-fourths  of  the  shares  of  its 
stock,  and  was,  at  the  time  of  the  purchase 
of  the  stock,  administrator  general  of  the  com- 
pany, with  large  powers,  and  engaged  in  the 
negotiations  which  finally  led  to  the  Bale  of 
the  company's  lands  (together  with  all  the 
other  friar  lands)  to  the  government  at  a 
price  which  very  greatly  enhanced  the  Value 
of  the  stock.  He  was  the  chief  negotiator  for 
the  sale  of  all  the  lands,  and  was  acting  sub- 
stantially as  the  agent  of  the  shareholders  of 
his  company  by  reason  of  hia  ownership  of 
the  shares  of  stock  in  the  corporation  and  by 
the  acquiescence  of  all  the  other  shareholders, 
and  the  negotiations  were  for  the  sale  of  the 
whole  of  the  property  of  the  company.  By 
reason  of  such  ownership  and  agency,  and 
his  participation  as  such  owner  and  agent  in 
the  negotiations  then  going  on,  no  one  knew 
as  well  as  he  the  exact  condition  of  such 
negotiations.  No  one  knew  as  well  as  he  the 
probability  of  the  sale  of  the  lands  to  the 
government.  No  one  knew  as  well  as  he  the 
probable  price  that  might  be  obtained  on 
such  sale.  The  lands  were  the  only  valua- 
ble asset  owned  by  the  company.  Under  these 
circumstances  and  before  the  negotiations  for 
the  sale  were  completed  the  defendant  em- 
ploys an  agent  to  purchase  the  stock,  and 
conceals  from  the  plaintiff's  agent  his  own 
identity  and  his  knowledge  of  the  state  of 
negotiations  and  their  probable  result,  with 
which  he  was  familiar  as  the  agent  of  the 
shareholders  and  much  of  which  knowledge 
he  obtained  while  acting  as  such  agent  and 
by  reason  thereof.  The  inference  is  inevitable 
that  at  this  time  he  had  concluded  to  press 
the  negotiations  for  a  sale  of  the  lands  to  a 
successful  conclusion^  else  why  would  he 
desire  to  purchase  more  shares  which,  if  no 
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sale  vent  tbrough^  \i'ere,  in  his  opinion, 
worthless^  because  of  the  failure  of  the  gov- 
ernment to  properly  protect  the  lands  in  the 
hands  of  their  then  owners?  The  agent  of 
the  plaintiff  was  ignorant  in  regard  to  the 
state  of  the  negotiations  for  the  sale  of  the 
land,  which  negotiations  and  their  probable 
result  were  a  most  material  fact  affecting  the 
value  of  the  shares  of  stock  of  the  company, 
and  he  would  not  have  sold  them  at  the 
price  he  did  had  he  known  the  actual  state 
of  the  negotiations  as  to  the  lands  and  that 
it  was  the  defendant  who  was  seeking  to  pur- 
chase the  stock.  .  Concealing  his  identity 
when  procuring  the  purchase  of  the  stock, 
by  his  agent,  was  in  itself  strong  evidence  ot 
fraud  on  the  part  of  the  defendant.  Why 
did  he  not  ask  Jones,  who  occupied  an  ad- 
joining office,  if  he  would  sell?  But  by  con- 
cealing his  identity  he  could  by  such  means 
the  more  easily  avoid  any  questions  relative 
to  the  negotiations  for  the  sale  of  the  lands 
and  their  probable  result,  and  could  also 
avoid  any  actual  misrepresentations  on  that 
Ribject,  which  he  evidently  thought  were 
necessary  in  his  case  to  constitute  a  fraud. 
He  kept  up  the  concealment  as  long  as  he 
could,  by  giving  the  check  of  a  third  person 
for  the  purchase  money.  Evidence  that  he 
did  so  was  objected  to  on  the  ground  that  it 
could  not  possibly  even  tend  to  prove  that  the 
prior  consent  to  sell  had  been  procured  by 
the  subsequent  check  given  in  payment. 
That  was  not  it*  purpose.  Of  course,  the 
giving  of  the  check  could  not  have  induced 
the  prior  consent,  but  it  was  proper  evidence 
as  tending  to  show  that  the  concealment  of 
iuentitv  was  not  a  mere  inadvertent  oniis- 
Hon,  an  omission  without  any  fraudulent  or 
deceitful  intent,  but  was  a  studied  and  in- 
tentional omission  to  be  characterized  as  a 
part  of  the  deceitful  machinations  to  obtain 
the  purchase  without  giviiig  any  information 
whatever  as  to  the  state  and  probable  result 
of  the  negotiations,  to  th6  vendor  of  the  stock, 
and  to  in  that  way  obtain  the  same  at  a  lower 
price.  After  the  purchase  of  the  stock  he  con- 
tinued his  negotiations  for  the  sale  of  the 
lands,  and  finally,  he  says,  as  administrator 
general  of  the  company,  under  the  special  au- 
thority of  the  shareholders,  and  as  attorney 
in  fact  he  entered  into  the  contract  of  sale 
December  21,  1903.  The  whole  transaction 
gives  conclusive  evidence  of  the  overwhelm- 
ing influence  defendant  had 'in  the  course  of 
the  negotiations  as  owner  of  a  majority  of 
the  stock  and  as  agent  for  the  other  owners, 
and  it  is  clear  that  the  final  consummation 
^as  in  his  hands  at  all  times.  If  under  all 
these  facts  he  purchased  the  stock  from  the 
plaintiff,  the  law  would  indeed  be  impotent 
if  the  sale  could  not  be  set  aside  or  the  de- 
fendant cast  in  damages  for  his  fraud." 


In  Black  v.  Simpson,  94  S.  C.  312,  77  S.  E. 
1023,  46  L.R.A.(N.S.)  137,  it  appeared  that 
the  defendant  who  was  the  general  manager 
of  a  corporation  entered  into  negotiations  with 
others  for  the  sale  of  the  franchises  and  prop- 
erty of  the  corporation.  After  ascertaining 
the  price  for  which  they  could  be  sold  he  con- 
ceived a  plan  to  buy  up  the  stock  from  the 
individual  stockholders,  in  which  plan  he  suc- 
ceeded by  concealing  the  value  of  the  stock  and 
the  condition  of  the  corporate  affairs  and  in- 
duced the  stockholders  to  sell  at  a  lower  price 
by  leading  them  to  believe  that  the  affairs  of 
the  corporation  were  in  bad  condition.  It  was 
held  that  the  stockholders  could  maintain  a 
joint  action  against  the  defendant  for  an 
accounting  of  all  the  profits  he  received  by 
the  acquisition  and  resale  of  the  property. 

The  purchase  of  stock  by  an  officer  or  di- 
rector through  false  or  fraudulent  repre- 
sentations, or  actual  concealment  of  facts 
bearing  on  the  corporation's  operations  with 
a  view  to  induce  the  sale  of  stock  at  a  re- 
duced figure,  will  of  cottrM  be  set  aside. 
Traer  v.  Clews,  115  U.  S.  628,  6  S.  Ct.  155, 
29  U.  S.  (L.  ed.)  467;  Price  v.  Union  Land 
Co.  187  Fed.  886,  110  C.  C.  A.  20;  Black  v. 
Simpson,  94  S.  0.  312,  77  S.  E.  1023,  46 
L.R.A.(N.S.)  137;  Hume  v.  Steele  (Tex.) 
59  S.'W.  812;  Morrison  v.  Snow,  26  Utah 
247,  72  Pac.  924.  See  also  Burnes  v,  Burnes, 
132  Fed.  485;  Stickler  v.  McElroy,  45  Pa. 
Super.  Ct.  165. 

Thus  where. the  facts  indicated  not  only  a 
fraudulent  concealment  of  the  value  of  the 
stock  from  the  plaintiff  stockholder,  but  a 
carefully  devised  plan  by  which  the  payment 
of  dividends  was  withheld  and  no  trace  of 
the  dividend  was  left  on  the  books  and  vouch- 
ers of  the  corporation,  the  purchase  of  the 
stock  by  an  officer  who  was  also  acting  as  a 
trustee  in  proceedings  to  dissolve  the  cor- 
poration was  held  to  be  fraudulent.  Traer 
V.  Clews,  115  U.  S.  528,  6  S.  Ct.  155,  29 
U.  S.  (L.  ed.)  467. 

The  mere  fact  that  a  director  or  officer  of 
a  corporation  makes  a  purchase  of  shares  at 
a  fraudulent  price  from  a  stockholder  who 
is  financially  embarrassed  does  not  render 
the  purchase  fraudulent.  Steinfeld  v.  Niel- 
sen, 12  Ariz.  403,  100  Pac.  1094. 

In  the  absence  of  a  conspiracy  to  defraud 
a  stockholder,  an  officer  of  a  corporation  may 
purchase  stock  of  a  shareholder  regardless 
of  the  motive  of  the  purchaser  in  procuring 
the  sale  of  the  stock.  Jones  v.  Green,  129 
Mich.  203,  88  N.  W.  1047,  95  Am.  St.  Rep. 

433. 

In  Grant  v.  Attrill,  11  Fed.  469,  the  fact 
that  the  plaintiff  was  induced  to  sell  his 
stock  to  certain  directors  by  reason  of  the 
latter  having  levied  an  assessment  on  the 
corporate  stock  for  the  purposes  of  the  cor- 
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por&tion  and  having  threatened  future  as- 
sessments for  tiie  same  purposes  was  held  so 
to  taint  the  sale  with  fraud  as  to  render  it 
void,  the  court  saying:  "The  orator  is  to  be 
supposed  to  know  his  rights.  The  defendant 
does  not  appear  to  have  misrepresented  or 
concealed  any  material  fact  relative  to  the 
corporate  property  or  franchises.  What  was 
represented  and  withheld  related  to  the  policy 
of  the  management.  The  orator  seems  to 
have  preferred  to  sell  rather  than  risk  the 
management  promised;  and  he  sold  out.  The 
course  of  the  defendant  may  not  have  lain 
in  the  direction  of  the  highest  morality,  and 
the  whole  scheme  in  which  the  orator  and  all 
were  engaged  may  not;  but  this  court  is 
dealing  with  such  rights  as  the  law  takes 
notice  of,  and  not  with  purely  moral  ques- 
tions. There  is  not  enough  shown  as  the 
bill  is  framed,  to  entitle  the  orator  to  re- 
scind the  contract  and  be  restored  to  his 
stock." 

MifioHty  Rule* 

In  at  least  two  jurisdictions  it  has  been 
held  in  accord  with  the  broad  rule  laid  down 
in  the  reported  case  that  a  fiduciary  relation 
does  exist  between  a  director  and  a  stock- 
holder with  relation  to  the  latter's  shares,  so 
that  the  director  is  bound  if  he  proposes  to 
purchase  the  shares  to  disclose  all  the  infor- 
mation which  he  has  obtained  by  virtue  of  his 
position  as  director  which  may  affect  the 
value  of  the  stock.  Dacovich  ▼.  Ganizas, 
152  Ala.  287,  44  So.  473;  Poole  v.  Camden 
(VV.  Va.)  92  S.  E.  454.  In  the  case  last 
cited  it  was  said:  "In  our  opinion,  and  ac- 
cording to  the  great  weight  of  authority, 
the  true  conception  of  the  relationship  of 
director  to  stockholder  of  a  corporation 
is  that,  while  he  is  not  his  agent,  trustee, 
or  representative  respecting  his  individual 
fihares  in  tlie  corporation,  and  having  no  pos- 
session of  the  certificates  or  script  represent- 
ing the  stock,  nor  right  or  authority  as  such 
to  deal  in,  sell,  or  otherwise  dispose  of  the 
same,  and  is  not  any  more  than  a  third  person 
precluded  from  buying  or  otherwise  dealing 
with  the  stockholder  in  reference  thereto,  he 
nevertheless  does  sustain  such  fiduciary  re- 
lationship to  the  stockholder  as  to  impose 
upon  him  the  utmost  good  faith  respecting 
such  dealings,  and  when  called  upon  to  ad- 
vise him  in  relation  thereto,  and  as  to  the 
value  thereof,  and  as  to  the  condition  of  the 
property  and  affairs  of  the  corporation.  He 
is  bound  at  his  peril  to  withhold  no  fact 
known  to  him  and  unknown  to  the  stock- 
holder affecting  the  value  of  the  stock.  2 
Purdy's  Beach  on  Private  Corporations,  sec. 
737a;  4  Thompson  on  Corporations  (2d  ed.) 
sec.  4031;  Oliver  v.  Oliver,  118  Oa.  364, 
45   S.  E.   232;    Stewart  v.   Harris,   69  Kan. 


498,  77  Pac.  277,  66  L.R.A.  261,  105  Am.  St. 
Hep.  178,  2  Ann.  Cas.  873.    And  all  authori- 
ties agree  that,  where  a  director  misrepre- 
sents   material    facts  peculiarly   within    his 
knowledge   as    a   corporate   o$cer,    and   the 
vendee  relies  thereon  to  his  damage,  the  con- 
tract may  be  rescinded.     HelliweU  on  Stock 
and  Stocldiolders,  sec.  184.    In  Oliver  v.  Oliver, 
supra,  one  of  tlie  leading  cases  cited  by  coun- 
sel for  appellant,  it  is  said:  'When  it  is  ad- 
mitted, as  it  must  be,  both  from  the  very 
nature  of  his  duty  and  from  the  rulings  of 
nearly  all  the  cases,  that  he  is  trustee  for  the 
shareholder,  how  is  it  possible  in  principle  to 
draw  the  line  and  say  that,  while  trustee  for 
some  purposes,  he  is  not  for  others  imme- 
diately connected  tlierewith;   that  the  inci- 
dents of  the  trust  relation  stop  short  at  the 
very  point  where  it  is  vitally  important  to 
the  shareholders  that  they  should  become  ac- 
tive?'    And  again:  'While  not  decided,  it  is 
in  one  case  suggested  that  a  stockholder  in 
dealing  with  a  director  should  recognize  his 
superior  opportunities  for  knowledge,  and  be 
warned  thereby  to  exercise  special   caution. 
But  the  fiduciary  relation  fully  warrants  ex- 
actly the  opposite  course.    Here,  at  least,  the 
beneficiary  may  be  off  guard,  and  may  rely 
implicitly,   not   only   on   what   is   said,   but 
also  on  the  supposition  that  nothing  import- 
ant will  be  left  unsaid  by  the  officer.    Having 
previously  trusted  the  director  in  the  man- 
agement of  the  company,  he  is  not  required, 
when  selling  his  shares,  suddenly  to  exhibit 
entire  want  of  confidence.'    It  is  conceded  by 
coimsel  for  appellant  who  relies  upon  what 
he  calls  the  majority  rule,  denying  trust  re- 
lationship   between   director   and    individual 
stockholder,  that  special  circumstances  may 
create  or  induce  that  relationship,  citing  as 
instances  thereof  Strong  v.  Repide,  213  U.  S. 
419,  29  S.  Ct.  521,  63  U.  S.  (L.  ed.)  953,  and 
Oliver  v.  Oliver,  supra.    Though  adopting  the 
majority   rule  respecting  a  director   as   the 
general  rule,  afiirmed  by  counsel,  Mr.  Cook 
(1  Cook  on  Stock  and  Stockholders  [3d  ed.] 
sec.  320)   says:  'There  is  no  confidential  re- 
lation  between  him  and  a  stockholder,  so  far 
as  a  sale  of  the  stock  between  them  is  con- 
cerned; and,  so  long  as  he  remains  silent  and 
does  not  actually  mislead  the  person  with 
whom  he  deals,  the  transaction  cannot  be  set 
aside  for  fraud.'    In  Strong  v.  Repide,  supra, 
the  point  of  the  syllabus  applicable  to  this 
discussion  is:   'Even  though  a  director  may 
not  be  under  the  obligation  of  a  fiduciary  na- 
ture to  disclose  to  a  shareholder  his  knowl- 
edge affecting  the  value  of  the  shares,  that 
duty  may  exist  in  special  cases,  and  did  exist 
upon  the  facts  in  this  case,  which  'indicate 
that  a  director  of  a  corporation  owning  friar 
lands  in  the  Phillipine  Islands,  and  who  con- 
trolled the  action  of  the  corporation,  had  so 
concealed  his  exclusive  knowledge  of  the  im- 
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pending  sale  to  the  goTemment  from  a  share- 
huMer  from,  whom  he  purchased,  through  an 
agent,  shares  in  the  corporation,  that  the  con- 
cealment was  in  violation  of  his  duty  as  a 
director  to  disclose  such  knowledge  and 
amounted  to  deceit  sufficient  to  avoid  the 
sale;  and,  under  such  circumstances,  it  was 
immaterial  whether  the  shareholder's  agent 
did  or  did  not  have  power  to  sell  the  stock.* 
Conceding  the  so-called  majority  rule  to  be 
the  correct  one,  we  think,  upon  the  princi- 
ples of  the  cases  just  referred  to,  recognizing 
the  exceptions,  that  where  a  stockholder  who, 
as  in  this  case,  is  first  sought  by  a  secret 
agent  of  a  director,  with  a  proposition  to  buy 
his  stock,  and  the  stockholder  goes  to  such 
director,  to  obtain  full  information  respect- 
ing the  value  of  his  stock  and  the  condition 
of  the  corporation,  its  plans  and  prospects, 
the  reason  for  a  recent  reduction  of  dividends, 
and  all  other  information  affecting  or  tend- 
ing to  affect  the  value  of  his  stock,  such  di« 
rector  cannot  withhold  any  information  with- 
in his  knowledge,  or  in  any  way  mislead  or 
deceive  him,  or  by  acts,  words,  or  conduct 
induce  a  sale  of  the  stock  to  him,  except  upon 
penalty  of  having  the  sale  rescinded  at  the 
option  of  the  stockholder;  that,  if  he  under- 
takes to  speak  or  become  active  in  inducing 
the  sale,  he  must  speak  fully,  frankly  and 
honestly,  and  conceal  nothing  to  the  disad- 
vantage of  the  selling  stockholder.  Here  sub- 
stantially as  in  Stewart  v.  Harris,  supra: 
'Defendant  suggests  that  plaintiff  should  have 
himself  exercised  more  diligence  in  investigat- 
ing the  afTairs  of  the  bank;  that  the  books 
of  the  bank  were  open  to  him.  By  this  we 
are  asked  to  say  that  in  this  case  a  means  of 
knowledge  is  equivalent  to  knowledge;  that 
a  clue  to  the  facts  which,  if  diligently  fol- 
lowed up,  would  lead  to  a  disclosure,  is  equiv- 
alent to  a  discovery.  Plaintiff  could  not  be 
required  to  make  an  investigation  of  the 
books  of  the  bank  to  determine  its  financial 
condition  simply  because  it  was  in  his  power 
to  do  so.  The  diligence  required  by  one  to 
protect  his  interests  is  only  such  as  a  person 
of  ordinary  prudence  would  exercise  under 
like  circumstances.  In  a  case  like  the  one 
ander  review  the  trust  relation  existing  be- 
tween the  parties,  the  superior  opportunities 
of  defendant  to  know  of  the  condition  of 
the  affairs  of  the  bank,  and  his  actual  knowl- 
edge of  its  affairs  required  no  such  diligence 
of  inquiry  on  the  part  of  plaintiff  as  is  con- 
tended for  by  defendant.  Plaintiff  had  the 
right  to  rely  upon  the  belief  that  defendant 
would  disclose  to  him  the  true  condition  of 
the  affairs  of  the  bank,  and  that  he  would 
not  be  called  upon  to  investigate  the  condi- 
tion of  its  affairs  before  he  could  with  safe- 
ty sell  to  the  defendant  his  holdings  of  stock. 
It  is  not  the  intent  of  the  law  to  place  a 
restraint  on   the  affairs  of   business,   when 


conducted  fairly,  honestly,  and  openly,  nor 
to  deprive  one  party  to  a  contract  of  the 
advantage  which  superior  judgment,  greater 
skill,  or  better  information  may  give ;  but  it 
cannot  give  its  approval  to  a  course  of  deal- 
ing that  will  permit  those  occupying  a  trust 
relation  to  be  unmindful  of  the  trust,  betray 
the  confidence  reposed,  and  profit  by  such 
betrayal.'  We  cannot  further  review  the 
authorities  so  well  collected  on  both  sides 
and  presented  in  elaborate  briefs  of  learned 
counsel.  Our  statement  of  the  true  rule  is 
not,  we  think,  wholly  opposed  to  what  is  re- 
garded as  the  rule  of  the  majority;  it  is  cer- 
tainly in  harmony  with  the  principles  of  our 
own  decisions  and  is  supported  by  reason  as 
well  as  by  authority;  it  is  substantially  the 
rule  upon  which  the  court  below  predicated 
its  decree." 
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Washington  Supreme  Court — March  11,  1916. 


90  Wash.  221;  IHH  Pac.  1037. 


Marriase  ~  Validity  ~  Within  Pro- 
seribed  Time  after  Divorce.  • 

Where  a  man  and  woman,  within  six 
months  after  his  divorce,  left  Washington 
for  Canada  only  to  have  a  marriage  per- 
formed, immediately  returning,  having  had 
no  intention  to  change  their  domicil,  the 
marriage  ceremony  is  void  in  law,  and  its 
issue  illegitimate. 

[See  1  Ann.  Cas.  202;  79  Am.  St.  Rep.  368.] 

Words  and  Phrases  —  ''Child*'  as  In- 
cluding Illeeitimate  Child  —  Exemp- 
tion Statnte. 

Under  Pxem.  &  Bal.  Code,  §§  553,  565,  pro- 
yiding  that  every  person  who  has  residing 
on  the  premises  with  him  and  under  his  care 
and  maintenance  his  minor  child  is  the  head 
of  a  family,  and  that  every  person  who  has 
residing  with  him  and  under  his  care  and 
maintenance  his  minor  child  is  a  householder, 
one  living  with  and  supporting  his  minor 
illegitimate  child  and  its  mother  is  not  the 
"head  of  a  family"  or  a  "householder,"  and 
so  not  entitled  to  exemptions  from  attach- 
ment or  execution,  as  the  word  "child,"  used 
in  the  statute  without  qualifying  words,  the 
context  not  showing  any  contrary  meaning, 
does  not  include  an  illegitimate  child. 

[See  note  at  end  of  this  case.] 
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CITE  THIS  VOL.  ANN.  CAS.  1818B. 


Statute  Relating  to  Crime,  254, 
Statute  Relating  to  Death  by  Wrongful 

Act,  255. 
Statute  Relating  to  Exemption,  256. 
Statute  Relating  to  Insurance,  256. 
Statute   Relating   to   Naturalization    of 

Indians,  256. 
Statute  Relating  to  Poor,  257. 
Statute  Creating  Presumption   of  Gift, 

258. 
Statute    Relating    to    Workmen's    Com- 
pensation, 258. 
In  Deed,  259. 
In  Pleading,  261. 
In  Insurance  Policy,  261. 
In  Will: 

General  Rule,  261. 
Qualification  of  Rule,  266. 


Introductory. 

It  is  a  general  rule  of  construction  that 
prima  facie  the  word  "child"  or  "children," 
when  used  in  a  statute,  will,  or  deed,  means 
legitimate  child  or  children,  that  is,  that 
bastards  are  not  within  the  meaning  of  the 
term  "child"  or  "children."  Woolwich  Union 
V.  Fulham  [1906]  2  K.  B.  (Eng.)  240, 
76  L.  J.  K.  B.  675,  reversing  [1905]  2 
K.  B.  203  affirmed  [1907]  A.  C.  255;  Rob- 
inson V.  Georgia  R.  etc.  Co.  117  Ga.  168, 
43  S.  E.  452,  97  Am.  St.  Rep.  156,  60 
L.R.A.  556;  Blacklaws  v.  Milne,  82  111.  505, 
25  Am.  Rep.  339;  Orthwein  v.  Thomas, 
127  111.  554,  21  N.  E.  430,  11  Am.  St.  Rep. 
159,  11  L.R.A.  434;  McDonald  v.  Pittsburgh, 
etc.  R.  Co.  144  Ind.  459,  43  X.  E.  447,  65  Am. 
St.  Rep.  185,  32  L.R.A.  309;  Jackson  v. 
Hocke,  171  Ind.  371,  84  N.  E.  830;  Truelove 
V.  Truelove,  172  Ind.  441,  86  N.  E.  1018,  88 
N.  E.  516,  139  Am.  St.  Rep.  404,  27  L.R.A. 
(N.S.)  220;  Bell  v.  Terry,  etc.  Co.  177  App. 
Div.  123,  163  N.  Y.  S.  733;  Walker  v.  Rober- 
Bon,  28  Okla.  894,  97  Pac.  609.  See  also 
Wheatcraft  v.  Wheatcraft,  55  Ind.  App.  283, 
102  N.  E.  42;  Brisbin  v.  Huntington,  128  la. 
106,  6  Ann.  Cas.  931,  103  N.  W.  144. 

"It  is  well  settled  that  at  common  law  the 
words  child  and  children  meant  only  legiti- 
mate child  and  children."  Floyd  v.  Floyd,  97 
Ga.  124,  24  S.  £.  461.  See  to  the  same*  effect 
Kent  Y.  Barker,  2  Gray  ( Mass. )  635. 

"In  every  know^n  system  of  law  the  word 
'child'  means  child  born  in  lawful  wedlock." 
Landry  v.  American  Creosote  Works,  119  La. 
231,  43  So.  1016,  11  L.R.A.(N.S.)   387. 

"The  word  'child'  in  the  absence  of  any 
facts  or  circumstances  indicating  a  different 
interpretation,  carries  with  it  the  meaning  of 
legitimate  offspring."  Tillery  v.  Tillery,  155 
Ala.  495,  46  So.  582. 

"It  is  perfectly  clear  that  the  word  'chil- 
dren' per  se  imports  in  law  legitimate  chil- 


dren.**     Thompson   v.   McDonald,   22   N.    C. 
463. 

The  general  rule  is  that  the  expression 
"natural  children"  refers  exclusively  to  chil- 
dren born  out  of  lawful  wedlock,  though  it  ifl 
occasionally  used  in  the  sense  of  legitimate 
children.  Marshall  v.  Wabash  R.  Co.  46  Fed. 
269;  Lynch  v.  Knoop,  118  La.  611,  10  Ann. 
Cas.  807,  43  So.  262,  118  Am.  St.  Rep.  391, , 
6  L.R.A.(N.S.)  480.  See  also  Cecil  v.  Com. 
140  Ky.  717,  Ann.  Cas.  1912B  601,  131  S.  W. 
781.  Compare  Marshall  v.  Wabash  R.  Co.  120 
Mo.  275,  25  S.  W.  179. 

Jn  Statute. 

jGeneballt. 

It  is  well  settled  that  when  the  word  "child** 
or  "children"  is  used  in  a  statute,  without 
qualifying  words,  it  means  legitimate  child 
or  legitimate  children,  and  does  not  include 
an  illegitimate  child  or  illegitimate  children, 
unless  the  context  broadens  its  meaning,  or 
some  further  statutory  provision  clearly  mani- 
fests an  intention  to  include  them. 

England, — Dickinson  v.  North  Eastern  R. 
Co.  2  H.  &  C.  735,  33  L.  J.  Exch.  91,  9  L.  T. 
N.  S.  299,  12  W.  R,  62,  159  Eng.  Rep.  (Re- 
print) 304;  Reg.  v.  Maude,  2  Dowl.  X.  S. 
68,  6  Jur.  646. 

Canada. — Gibson  v.  Midland  R.  Co.  2  Ont. 
668;  Hargraft  v.  Keegan,  10  Ont.  272. 

Alabama. — Williams  v.  Witherspoon,  171 
Ala.  650,  66  So.  132. 

Delaicare. — State  v.  Miller,  3  Penn.  618, 
62  Atl.  262. 

Oeorgia.-'Tloyd  v.  Floyd,  97  Ga.  124,  24 
S.  E.  451;  Jtobinson  v.  Georgia  R.  etc.  Co. 
117  Ga.  168,  43  S.  E.  462,  97  Am.  St.  Rep. 
156,  60  L.R.A.  555;  Rhodes  v.  Williams,  143 
Ga.  342,  85  S.  E.  106;  Woodard  v.  State,  18 
Ga.  App.  69,  88  S.  E.  826. 

/{Zinot«.— Blacklaws  v.  Milne,  82  111.  605, 
26  Am.  Rep.  339;  Orthwein  v.  Thomas,  127 
111.  554,  21  N.  E.  430,  11  Am.  St.  Rep.  169, 
4  L.R.A.  434. 

Indiana. — Jackson  v.  Hocke,  171  Ind.  371, 
84  N.  E.  830;  Truelove  v.  Truelove,  172  Ind. 
441,  86  N.  E.  1018,  88  N.  £.  616,  139  Am. 
St.  Rep.  404,  27  L.R.A.(N.S.)  220. 

lotca. — See  Brisbin  v.  Huntington,  128  la. 
166,  5  Ann.  Cas.  931,  103  N.  W.  144. 

Louisiana. — ^Lynch  v.  Knoop,  118  La.  611, 
10  Ann.  Cas.  807,  43  So.  262,  118  Am.  St. 
Rep.  391,  8  L.R.A. (N.S.)  480;  Landry  v. 
American  Creosote  Works,  119  La.  231,  43  So. 
1016,  11  L.R.A.(N.S.)  387. 

Massachusetts. — Cool^  V.  Dewey,  4  Pick. 
93,  16  Am.  Dec.  326;  Kent  v.  Barker,  2  Gray 
535;  Lavigne  v.  Ligue  des  Patriotes,  178 
Mass.  25,  59  N.  E.  674,  SQ  Am.  St.  Rep.  460, 
54  L.R.A.  814. 
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MUtUsippi. — ^Porter  v.  Porter,  7  How.  106, 
40  Am.  Dec.  65;  Runt  v.  Illinois  Cent.  R.  Co. 
88  Miss.  575,  41  So.  1. 

.Yen?  York. — Bell  v.  Terry,  etc.  Co.  177  App. 
Div.  123,  163  X.  Y.  8.  738. 

Oklahoma. — Walker  v.  Roberson,  21  Okla. 
894,  97  Pac.  609. 

Pennsylf^ania. — Forest  City  v.  Damascus, 
176  Pa.  St.  116,  34  Atl.  351 ;  Wettach  ▼.  Horn, 
201  Pa.  St.  201,  60  Atl.  1001 ;  Buffalo  Tp.  v. 
Lewisburg,  1  Pa.  Co.  Ct.  121. 

South  Carolina, — ^McDonald  v.  Southern 
Ry.  71  S.  C.  362,  51  S.  E.  138,  110  Am.  St 
Rep.  676,  2  L.RJ^.(N.S.)    640. 

Texas. — Hayworth  v.  Williams,  102  Tex. 
308,  116  S.  W.  43,  132  Am.  St.  Rep.  879. 

Washington, — See  the  reported  case. 

It  is,  of  course,  true  that  the  foregoing  is 
only  prima  facie  the  meaning  to  be  given  to 
the  word,  and  that  a  wider  meaning  may,  in 
the  case  of  some  statutes,  be  given  to  it,  so 
as  to  include  an  illegitimate  child  or  ille- 
gitimate children,  where  that  meaning  is 
more  consonant  with  the  object  of  the  statute. 
Woolwich  Union  v.  Fulham  [1906]  2  K.  B. 
(Eng.)  240,  75  L.  J.  K.  B.  675,  reversing 
[1905]  2  K.  B.  203,  affirmed  [1907]  A.  C. 
255. 

The  question  whether  the  term  "child,"  ab 
used  in  a  statute,  includes  an  adopted  child, 
is  discussed  in  the  note  to  Ryan  v.  Foreman, 
Ann.  Cas.  1915B  780.  And  the  construction 
to  be  given  the  word  "child,"  as  used  in  a 
statute  providing  for  the  adoption  of  chil- 
dren, is  considered  in  the  note  to  Sheffield  ▼• 
Franklin,  15  Ann.  Cas.  90. 

Statute  of  Descent  and  Distbibution. 

At  common  law,  a  child  born  out  of  wed- 
lock was  said  to  be  filius  nuUius,  and  to  have 
no  inheritable  blood.  See  the  cases  cited 
throughout  this  note.  These  expressions 
were  of  course  figurative,  and  meant  no  more 
than  that  certain  legal  disabilities  were  at- 
tached to  his  status,  one  of  which  was  his 
hick  of  capacity  to  inherit  from  his  putative 
father  or  his  mother  or  his  parents'  kindred. 

So  it  has  been  held  that  the  word  "child" 
or  "children,"  as  used  in  statutes  of  descent 
and  distribution,  is  to  be  construed  in  what 
is  termed  its  legal  or  technical  sense,  as  com- 
prehending legitimate  children  only.  Wil- 
liams V.  Witherspoon,  171  Ala.  659,  55  So. 
132;  Rhodes  v.  Williams,  143  6a.  342,  85  S. 
£.  105;  Blacklaws  v.  Milne,  82  111.  505,  25 
Am.  Rep.  339;  Orthwein  v.  Thomas,  127  111. 
554,  21  N.  E.  430,  11  Am.  St.  Rep.  169,  4 
L.R. A.  434 ;  Jackson,  v.  Hocke,  171  Ind.  371, 
84  X.  E.  830;  Truelove  v.  Truelove,  172  Ind. 
441,  86  X.  E.  1018,  88  N.  E.  516,  139  Am. 
St.  Rep.  407,  27  L.R.A.(N.S.)  220;  Cooley  v. 
Dewey,  4  Pick.  (Mass.)  93,  16  Am.  Dec.  326; 
Porter  v.  Porter,   7   How.    (Miss.)    106,   40 


Am.  Dec.  55.  Compare  Rogers  v.  Weller,  5 
Biss.  166,  20  Fed.  Cas.  No.  12,022  (construing 
Illinois  statute). 

The  word  "children,"  as  used  in  the  gen- 
eral statute  of  descents  and  distribution  of 
Alabama  (Code  1907,  §  3754),  means  legiti- 
mate children,  having  heritable  blood.  Wil- 
liams V.  Witherspoon,  171  Ala.  559,  55  So. 
132. 

The  word  "child"  or  "children,"  as  used  in 
the  Indiana  statute  of  descent  (Burns  1008, 
§§  2992,  2993;  R.  S.  1881,  §§  2469,  2470), 
must  be  held  to  mean  legitimate  child  or 
children,  unless  the  language  of  the  statute 
clearly  shows  that  it  is  employed  in  a  dif- 
ferent sense.  Truelove  v.  Truelove,  172  Ind. 
441,  86  N.  E.  1018,  88  N.  E.  516,  139  Am. 
St.  Rep.  404,  27  L.R.A.(N.S.)  220. 

Under  the  Illinois  statute  of  descents,  by 
which  the  property  of  an  intestate  is  made 
to  descend  to  and  among  the  children  and 
their  descendants,  it  was  argued  in  Black- 
laws  V.  Milne,  82  111.  505,  25  Am.  Rep.  339, 
that  there  was  nothing  in  the  statute  re- 
stricting the  customary  meaning  of  the  word 
"children"  and  that  the  positive  law  of  the 
statute  should  prevail  over  the  common-law 
rule;  and  hence  that  it  included  an  illegiti- 
mate child.  But  it  was  held  that  a  later  sec- 
tion of  the  statute  providing  that  the  illegiti- 
mate child  or  children  of  any  single  or  un- 
married woman  should  be  deemed  capable  in 
law  to  inherit  the  estate  of  their  deceased 
mother,  was  an  implied  recognition  of  the 
existence  of  the  rule  of  the  common  law  and 
an  abrogation  of  it  to  a  certain  extent  only. 

However,  it  has  been  held  in  other  jurisdic- 
tions that  the  word  "child"  or  "children," 
when  found  in  statutes  of  succession,  is  not  'to 
be  confined  to  its  strict  common-law  signifi- 
cation, but  includes  in  its  meaning  illegiti- 
mate as  well  as  legitimate  children — in  fact, 
all  such  children  as  are  by  law  capable  of 
inheriting.  In  re  Goodman,  17  Ch.  D.  (Eng.) 
266,  reversing  14  Ch.  D.  619;  In  re  Wardell, 
67  Cal.  484;  Wolf  v.  Gall,  32  Cal.  App.  286, 
163  Pac.  346-350;  Heath  v.  White,  6  Conn. 
228;  Dickinson's  Appeal,  42  Conn.  491,  19 
Am.  Rep.  553;  Drain  v.  Violett,  2  Bush  (Ky.) 
155;  Power  v.  Hafley,  85  Ky.  671,  4  S.  W. 
683,  9  Ky.  L.  Rep.  369;  Barron  v.  Zimmer- 
man, 117  Md.  296,  Ann.  Cas.  1914D  574,  83 
AtL  258.  See  also  Eaton  v.  Eaton,  88  Conn. 
269,  91  Atl.  191.  Thus,  in  the  case  of  In  re 
Wardell,  supra,  the  court  said:  "It  is  well 
settled  that  at  common  law  the  word  'chil- 
dren' means  those  born  in  lawful  wedlock; 
and  such,  indeed,  has  been  its  legal  meaning 
in  every  known  system  of  law.  Those  only 
were  considered  as  legitimate  whose  blood 
was  traceable  to  the  legal  marriage  of  a 
common  pair.  A  person  not  born  in  lawful 
wedlock  was-  not  regarded  as  a  member  of 
the  group  known  in  law  as  the  family;  and 
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consequently  was  not  entitled  to  the  privileg- 
es of  members  of  the  family,  or  to  any  rights 
of  inheritance  or  succession.  Yet  every  per- 
son, whether  born  in  lawful  wedlock  or  not, 
was  recognized  as  a  member  of  the  communi- 
ty, and  his  relations  to  the  community,  and 
to  each  member  of  it,  and  in  respect  of  the 
things  appertaining  to  it,  were  matters 
which  were  regulated  by  law.  Indeed,  the  ob- 
ject of  all  law  is  to  ascertain  and  settle  the 
status  of  individuals  in  the  social  system, 
and  to  regulate  the  rights  and  duties  of 
which  each  is  the  center.  In  relation  to  chil- 
dren, the  common  law  was  a  rule  of  succes- 
sion to  an  estate.  No  one  could  succeed  to 
an  estate  in  land  who  was  not  born  in  law- 
ful wedlock.  ,  .  .  If  courts  were  now  to 
restrict  the  word  to  its  common-law  meaning, 
all  children  born  of  an  unlawful  marriage,  all 
children  by  adoption  or  acknowledgment  of 
their  father,  and  all  children  whose  parents 
intermarried  subsequent  to  their  birth,  would 
be  excluded  from  rights  of  inheritance  or  suc- 
cession. But  by  statute  law,  the  offspring 
of  marriages  null  in  law  (§  84,  Civ.  Code», 
children  born  out  of  lawful  wedlock  whose 
parents  subsequently  intermarried  (§  215, 
id. ) ,  and  children  by  acknowledgment  or  adop- 
tion of  their  father  (§§  224,  227,  228,  and 
230,  id.),  are  all  legitimate.  These,  although 
incapacitated  at  common  law  from  succeed- 
ing to  any  rights  of  their  father,  are  regarded 
for  all  purposes  as  legitimate  from  the  time 
of  their  birth.  Between  them  and  the  legiti- 
mate offspring  of  the  same  parents  the  law 
has  established  cognatic  relations,  and  either 
is  as  capable  as  the  other  of  exercising  in- 
heritable rights.  Hence  the  term  'children,* 
as  used  in  §  1307  of  the  law  of  succession, 
must  relate  to  status,  not  origin — to  the 
capacity  to  inherit,  not  the  legality  of 
the  relations  which  mav  have  existed  be- 
tween  those  of  whom  they  may  have  been 
begotten.  The  word  has,  therefore,  a  stat- 
utory and  not  a  common-law  meaning;  and 
its  meaning  includes  all  children  upon  whom 
has  been  conferred  by  law  the  capacity  of 
inheritance.** 

In  Eaton  v.  £aton,  88  Conn.  269,  91  Atl. 
191,  it  was  said  obiter:  "The  word  'children* 
in  our  statute  of  distributions  is  interpreted 
to  embrace  a  mother's  illegitimate  as  well  as 
legitimate  children,  for  the  simple  reason 
that  the  law  regards  the  former  as  well  as 
the  latter  as  her  children.  In  a  word,  the 
natural  corollary  of  the  English  rule  that  the 
M'ord  'child'  or  'children,'  when  used  in  a 
statute,  is  to  be  restrained  to  signify  legiti- 
mates only,  is  done  away  with,  as  it  logically 
must  be.  That  corollary  is  the  logical  con- 
sequence of  the  proposition  that  the  illegiti- 
mate is  the  child  of  nobody.  When  that 
proposition  is  transposed  into  purs,  that  an 
illegitimate  is  the  child  of  its  mother,  then 


all  logical  foundation  for  the  corollary  that 
the  word  'child'  or  'children'  in  statute,  will, 
or  deed,  is  to  be  interpreted  as  limited  to  legit- 
imates, disappears,  and  the  logical  corollary 
becomes  the  reverse,  so  that  presumptively  the 
word  'child'  or  'children*  in  a  will  embraces 
offspring  legitimate  and  illegitimate." 

The  word  "children"  in  the  English  statute 
of  distributions  (22  &  23  Car.  2,  c.  10,  §§  6, 
7 )  includes  not  only  legal  children  according 
to  the  English  law,  viz.,  children  born  in 
lawful  wedlock,  as  distinguished  from  chil- 
dren born  before  marriage  who  are  not  legiti- 
mate according  to  the  English  law,  but 
children  born  in  a  foreign  country  and  legiti- 
matized under  the  law  of  that  country  by  the 
subsequent  marriage  of  their  parents,  and 
such  children  take  by  representation  under 
that  statute  as  children  of  their  father.  In 
re  Goodman,  17  Ch.  D.  266,  reversing  14  Ch. 
D.  619. 

The  word  "children"  in  the  Kentucky  stat- 
ute (Gen.  St.  c.  31,  §  1.  subsec.  1  is  not 
confined  to  children  born  in  lawful  wedlock, 
but  may  include  in  its  meaning  children  born 
in  lawful  wedlock,  children  made  legitimate 
by  the  marriage  of  their  parents,  children  by 
adoption,  and  children  who  have  a  right  to 
inherit,  either  by  a  general  or  special  law. 
Power  ▼.  Hafley,  86  Ky.  671,  4  S.  W.  683,  9 
Ky.  L.  Rep.  369. 

In  Barron  v.  Zimmerman,  117  Md.  296, 
83  Atl.  258,  Ann.  Gas.  1914D  574,  the  ques- 
tion presented  was  whetlier,  under  a  system 
of  laws  by  which  an  illegitimate  child  was 
invested  with  the  full  qualificationa  of  legiti- 
macv  with  reference  to  the  inheritance  of 
his  mother's  estate,  he  was  within  the  pur- 
view of  a  constituent  provision  that  the  es- 
tate which  the  deceased  mother  would  have 
inherited  should  pass  to  her  "child"  or  "chil- 
dren." The  court  held  that  this  question 
should  be  answered  in  the  affirmative,  say- 
ing: *'It  would  certainly  seem  to  be  a  rea- 
sonable construction  of  statutory  provisions 
which  are  codified  together  as  parts  of  the 
same  general  plan  of  descent  and  distribu- 
tion to  hold  that  one  who  is  placed  in  the 
position  of  a  lawful  begotten  child  for  the 
purpose  of  inheriting  from  his  mother  should 
be  regarded  as  a  'child'  of  the  mother  within 
the  intent  of  the  law,  for  the  purpose  of  suc- 
ceeding to  the  estate  which  she  would  have 
inherited  if  she  had  survived.  It  has  been 
decided  that  so  far  as  the  inheritance  of  the 
mother's  estate  is  concerned  her  children  all 
stand  upon  an  equal  footing  without  regard 
to  their  legitimacy.  Earl  v.  Dawes,  3  Md. 
Ch.  231.  In  the  case  just  cited  the  Chancel- 
lor observed  that  by  the  statute  illegitimates 
are  placed,  as  regards  their  mother's  estate, 
'in  the  condition  of  legitimate  children  in  all 
respects  and  to  every  ^  intent.'  But  if  we 
were  to  deny  the  right  here  asserted  by  the 
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appellant,  it  i^ould  have  to  be  upon  the 
ground  that  although  he  is  treated  by  the 
inheritance'  article  of  the  Code  as  if  he 
were  a  legitimate  child  of  his  mother  for  the 
purpose  of  being  her  heir  at  law,  he  is  to  be 
refus<Mi  recognition  as  her  'child*  under  the 
game  article  for  the  purpose  of  representing 
her  in  the  course  of  descent.  If  the  several 
sections  to  which  we  have  referred  had  been 
included  in  the  same  original  enactment,  it 
would  probably  not  be  seriously  contended 
that  an  illegitimate  child  who  was  made  capa- 
ble by  the  statute  of  inheriting  from  his 
mother  should  not  be  regarded  as  her  'child/ 
nnder  that  unqualified  description  in  the  act, 
with  a  view  to  participation  in  the  estate 
which  she  would  have  inherited  had  she  lived. 
.  .  .  We  must  hold  that  one  who,  being  a 
child  in  fact,  is  made  a  child  in  law  with 
respect  to  inheritance  from  his  mother,  can- 
not be  denied  recognition  as  her  'child'  under 
section  27  for  the  purpose  of  inheriting  prop- 
erty to  which  she,  if  she  had  survived,  would 
have  been  entitled.  This  interpretation  of 
the  law  does  not  disregard,  but  is  consistent 
with  the  rule,  applied  by  this  court  in  an 
early  case,  that  legislation  modifying  the 
common  law  disqualifications  of  illegitimate 
children  should  be  strictly  construed." 

So,  the  right  of  inheritance  of  legitimate 
and  illegitimate  children  alike  being  a  crea- 
ture of  law,  when  the  law  provides  means  for 
making  legitimate  a  child  born  out  of  wed- 
lock, it  changes  the  status  of  that  child,  and 
in  the  ubsence  of  special  proviBit)n  to  the  con- 
trary, he  thenceforth  comes  within  the  pro- 
visions of  the  laws  relating  to  legitimate 
children.  Thereafter,  a  child  so  legitimated 
is  included  in  the  designation  ''child"  or 
"children"  when  these  words  refer  to  a  child 
or  children  legitimately  bom;  and  he  is  no 
longer  included  in  the  designation  "illegiti- 
nmte  child,"  when  that  term  is  used  in  a 
statute,  unless  it  is  obvious  that  such  words 
are  intended  by  the  legislature  to  include  one 
who,  though  now  legitimate,  was  formerly 
illegitimate.  Wolf  v.  Gall,  32  Gal.  App.  286, 
163  Pac.  346,  350,  wherein  the  court  said: 
"We  think  these  propositions  are  self-evident. 
Of  what  avail  is  it  to  have  legitimated  a 
child  if  he  still  labors  under  the  disabilities 
of  his  former  condition?  If  he  has  not  ac- 
quired the  rights  by  law  given  to,  and  become 
mbject  to  the  duties  imposed  upon,  his  new 
condition,  there  has  been  no  change  at  all; 
for  it  is  obvious  that  the  fact  that  he  was 
bom  out  of  wedlock  has  not  been  changed 
and  never  can  be.  If  any  stigma  attaches  to 
that  condition  it  still  remains,  and  all  that 
the  law  can  do — and  all  it  seeks  to  do — is 
to  remove  the  disabilities  attached  to  the  con- 
dition. We  freely  grant  that  the  legislature 
ean  hmit  the  extent  to  which  the  disabilities 
of  an  illegitimate  child  are  removed;   that 


although  it  has  granted  legitimacy  in  gen- 
eral terms,  it  can  still  perpetuate  former  dis- 
abilities or  create  new  ones;  so  that,  in  a 
statute  granting  rights  of  succession  to  the 
property  of  intestates,  a  discrimination  may 
still  be  made  against  persons  legitimated  by 
statute." 

Likewise  in  Drain  v.  Violett,  2  Bush  (Ky.) 
155,  the  word  "children"  as  used  in  the  Ken- 
tucky statute  of  descent  and  distribution 
(c.  30;  1  Stant.  Rev.  Stat.  419)  was  held  not 
necessarily  to  be  confined  to  children  born  in 
lawful  wedlock,  but  to  include  all  such  chil- 
dren as  were  by  law  capable  of  inheriting, 
and  hence  was  held  to  include  an  illegitimate 
son  who,  by  a  special  legislative  enactment 
procured  by  the  father,  had  been  rendered 
capable  of  inheriting  from  the  latter. 

Statute  of  Pretermission. 

Under  the  California  statute  (Civ.  Code, 
§  ]307)  providing  that  "when  any  testator 
omits  to  provide  in  his  will  for  any  of  his 
children,  or  for  the  issue  of  any  deceased 
child,  unless  it  appears  that  such  omission 
was  intentional,  such  child,  or  the  issue  of 
such  child,  must  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  in- 
testate," it  has  been  held  that  the  word 
"children"  included  an  illegitimate  daughter 
of  a  testatrix  who  was  an  heir  of  her  mother 
by  statute,  and  whose  name  had  been  omitted 
from  the  will  and  for  whom  no  provision 
therein  had  been  made,  it  not  appearing  that 
the  omission  was  intentional.  In  re  Wardell, 
57  Cal.  484. 

Under  a  Washington  statute  of  similar 
character  (Bal.  Code,  §  4601  [1  Hill's  Code, 
§  1465]),  where  it  appeared  that  an  illegiti- 
mate son  was  only  remembered  in  the  will 
as  the  child  of  Martha  Kornetsky,  being  men- 
tioned as  "Otto,"  instead  of  his  real  name, 
Arthur  Kornetsky,  and  the  legacy  was  to 
him  as  the  child  of  Martha  Kornetsky,  and 
in  no  other  capacity,  it  was  held  that  as  tliore 
was  no  other  child,  and  as  it  was  evident  that 
this  child  was  in  the  mind  of  the  testator, 
the  statute  was  satisfied.  In  re  Gorkow,  20 
Wash.  563,  56  Pac.  385. 

But  under  the  Maaaachusetts  statute  to  the 
same  effect,  it  has  been  held  that  the  word 
"children"  therein  did  not  include  illegiti- 
mate children  as  well  as  legitimate.  Kent 
V.  Barker,  2  Gray  (Mass.)  535.  The  court 
said:  "The  question  in  this  case  is,  what 
is  the  meaning  of  the  word  'children'  in  Rev. 
Sts.  c.  C2,  §  21,  and  whether  it  includes  il- 
legitimate children,  as  well  as  legitimate.  It 
is  well  settled,  indeed  it  is  conceded,  that  at 
common  law  the  words  'child'  and  'children' 
mean  only  legitimate  child  and  children. 
Illegitimate  children  are  the  children  of  no- 
body, and  have  no  rights  of  inheritance.  .  .  • 


254 


GITS  THIS  VOL.  ANN.  CAS.  1818B. 


Have  the  words  acquired  any  other  meaning 
in  the  legislation  of  the  commonwealth?  We 
think  they  have  not.  .  .  .  There  is  then 
no  provision  in  the  statutes,  that  an  illegiti- 
mate child  shall  have  any  share  of  a  testate 
estate,  unless  it  be  found  in  Rev.  Sts.  c.  62, 
§  21.  And  it  can  be  found  here  only  by  en- 
larging the  legal  meaning  of  the  words  ^chil- 
dren' and  'child'  so  as  to  include  illegitimate 
children,  giving  to  the  word  'children'  a 
meaning  that  did  not.  exist  in  the  common 
law,  and  confounding  what  the  legislature 
have  been  careful  to  distinguish.  There  is 
another  suggestion  that  seems  quite  conclu- 
sive. The  provision  of  Rev.  Sts.  c.  62,  §  21, 
applies  to  the  emission  by  a  testator  to  pro- 
vide in  his  will  for  any  of  his  children  or  'the 
issue  of  anv  deceased  child.'  Now  the  second 
section  of  Rev.  Sts.  c.  61,  expressly  negatives 
the  right  of  an  illegitimate  child  to  claim  by 
representation.  Curtis  v.  Hewins,  11  Mete. 
(Mass.)  204.  If  therefore  the  construction 
claimed  by  the  demandants  were  to  be  adopt- 
ed, the  issue  of  a  deceased  illegitimate  child 
must  be  held  to  take  a  share  of  the  estate 
where  there  is  au  omission  to  provide  for  them 
by  will,  although  they  would  not  take  if  the 
ancestor  had  died  without  a  will;  or  else  the 
word  'children'  must  be  held  to  include  legiti- 
mate and  illegitimate  children,  and  the  word 
'child,'  immediately  following,  be  limited  to 
a  legitimate  child.  The  result  is  this:  As 
at  the  common  law  illegitimate  children  have 
no  rights  of  inheritance  or  descent,  whatever 
they  take  is  by  force  of  the  statutes.  The 
statutes  have  provided  for  cases  of  inheri- 
tance, for  the  descent  of  intestate  estates. 
They  have  made  no  provision  for  cases  where 
there  is  an  omission  by  a  testator  to  provide 
in  his  will  for  an  illegitimate  child.  Whether 
the  same  reasons  apply  to  the  case  of  an  omis- 
sion of  an  illegitimate  child,  and  the  same 
results  should  follow  such  omission,  is  a 
question  for  the  legislature,  and  not  for  the 
court." 

Statute  Avoiding  Lapsing  of  Legacies. 

As  used  in  the  Penmylvania  acts  (P.  L. 
250,  Act  of  April  8,  1833;  P.  L.  665,  Act  of 
May  6,  1844),  having  for  their  purpose  the 
avoidance  of  the  lapsing  of  legacies,  the  word 
"child"  does  not  include  natural  or  illegiti- 
mate children.  Wettach  v.  Horn,  201  Pa. 
St.  201,  50  Atl.  1001. 

In  construing  the  Ontario  statute  (R.  S. 
G.  106,  §  35)  of  the  same  purport,  a  like  con- 
struction has  been  placed  on  the  word  "child" 
as  used  in  that  statute.  Hargraft  v.  Keegan, 
10  Ont.  272. 

Statute  Relating  to  Administration  of 
Decedents'  Estates. 

The  word  "children"  in  the  Texas  statute 
(Sayles'   Tex.   St.   art.   2046)    providing   for 


the  setting  apart  of  the  homestead  by  the 
probate  court  "for  the  use  and  benefit  of  the 
widow  and  minor  children  and  unmarried 
daughters  remaining  with  the  family  of  the 
deceased,"  include  both  the  children  of  the 
surviving  widow  and  those  of  a  former  wife, 
but  they  must  be  the  legitimate  children  of 
the  deceased.  Hay  worth  v.  Williams,  102 
Tex.  308,  116  S.  W.  43,  132  Am.  St.  Rep. 
879. 

Statute  Relating  to  Crime. 

It  has  been  held  that  the  term  "child,"  as 
used  in  the  accusation  in  a  prosecution  for 
the  abandonment  of  a  child,  where  the  accusa- 
tion followed  the  language  of  the  statute 
(Pen.  Code,  1910,  §  116),  imported  a  legiti- 
mate child.  Woodard  v.  State,  18  Ga.  App. 
59,  88  S.  £.  825. 

Under  the  English  statute  (Geo.  IV,  c.  83, 
§  4)  providing  that  among  certain  persons 
to  be  deemed  rogues  and  vagabonds  were 
"every  person  running  away  and  leaving  his 
wife  or  her  child  or  children  chargeable  to 
the  parish,"  it  has  been  held  that  the  word 
"child"  did  not  include  an  illegitimate  child, 
so  that  a  single  woman  could  not  be  convicted 
of  running  away  and  leaving  her  bastard 
child  chargeable  to  the  parish.  Reg.  v.  Maude, 
2  Dowl.  N.  S.  (Eng.)  58,  6  Jur.  646. 

In  a  prosecution  for  incest,  under  a  statute 
(Ky.  St.  §  1219)  providing  that  "whoever 
shall  carnally  know  his  or  her  father,  mother, 
child,  sister  or  brother,  knowing  such  rela- 
tion to  exist,  shall  be  guilty  of  felony,"  etc., 
the  word  "child"  includes  a  "natural"  child, 
as  well  as  a  "lawful"  child.  Cecil  v.  Com. 
140  Ky.  717,  Ann.  Cas.  1912B  601,  131  S.  W. 
781,  wherein  the  court  said:  "This  statute 
was  passed  for  the  good  of  society,  the  eleva- 
tion and  betterment  of  mankind.  It  cannot 
be  that  it  was  intended  to  punish  illicit  inter- 
course between  father  and  daughter  if  the 
daughter  was  born  in  lawful  wedlock,  and 
not  punish  such  intercourse  where  the  daugh- 
ter was  bom  out  of  lawful  wedlock.  In  each 
case  the  relationship  is  the  same,  and  the  stat- 
ute was  intended  to  prevent  sexual  intercourse 
between  persons  occupying  this  relationship 
If  the  child  was  begotten  by  the  man,  she 
was  his  daughter  none  the  less  because  he 
failed  to  marry  her  mother.  His  blood  courses 
through  her  veins  just  the  same  as  though 
he  had  married  her  mother,  and  it  is  because 
of  this  blood  relationship  that  statutea  have 
been  enacted  in  most  every  civilized  country 
prohibiting  the  marriage  of  parent  and 
child  and  visiting  upon  them  severe  punish- 
ment for  carnally  knowing  each  other.  In- 
cest was  not  an  offense  at  common  law,  but 
the  ecclesiastical  courts  punished  those  found 
guilty  of  this  practice.  It  was  regarded  as  an 
offense  against  good  morals,  and  for  this 
reason  was  punished  by  the  ecclesiastical 
courts.    But,  aside  from  any  moral  consider* 
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ation,  such  a  practice  is  shocking  to  our  sense 
of  decency,  propriety  and  good  citizenship, 
and  any  parent  found  guilty  of  it  should  be 
punished  as  the  law  directs,  whether  the 
child  is  a  legal  or  a  natural  child.  This  was 
the  conclusion  reached  by  the  trial  judge 
and  the  construction  which  he  placed  upon 
the  meaning  of  the  word  'child'  in  the  stat- 
ute, and  hence  he  refused  to  give  an  instruc- 
tion authorizing  an  acquittal  unless  the  proof 
showed  that  the  child,  Jose  Cecil,  was  bom 
in  lawful  wedlock  or  her  parents  married 
each  other  after  her  birth." 

Statute  RiXiAtinq  to  Death  by  Wbongful 

Act. 

In  the  majority  of  the  jurisdictions,  the 
role  is  that  the  word  "child,"  as  used  in 
the  statutes  giving  a  right  of  action  for  dam- 
ages for  the  death  by  wrongful  act  of  a  child, 
means  a  legitimate  child  only,  and  hence 
neither  the  mother  nor  the  father  is  entitled 
to  maintain  such  an  action  for  the  deatli  of 
an  illegitimate  child.  This  result  is  reached 
by  a  strict  construction  of  statutes  of  that 
nature,  which  are  in  derogation  of  the  com- 
mon law,  the  courts  holding  that  these  stat- 
utes, giving  remedies  which  did  not  exist 
at  common  law,  cannot  be  helped  by  reference 
to  statutes  of  descent,  so  as  to  take  in  the 
kin  of  bastards.  Dickinson  v.  North  Eastern 
R.  Co.  2  H.  &  C.  735,  33  L.  J.  Exch.  91,  9 
L.  T.  N.  S.  299,  12  W.  R.  62,  159  Eng.  Rep. 
(Reprint)  304;  Clarke  v.  Car  fin  Coal  Co. 
[1891]  App.  Cas.  (Eng.)  412;  Gibson  v.  Mid- 
land R.  Co.  2  Ont.  658;  Marshall  v.  Wabash 
R.  Co.  46  Fed.  269  (action  under  Missouri 
statute) ;    Robinson   v.   Georgia   R.   etc.   Co. 

117  Ga.  168,  43  8.  E.  452,  97  Am.  St.  Rep. 
156,  60  L.R.A.  555;  McDonald  v.  Pittsburgh, 
etc.  R.  Co.  144  Ind.  459,  43  N.  E.  447,  55  Am. 
St.  Rep.  185,  32  L.R.A.  309;  Lynch  v.  Knoop, 

118  La.  611,  10  Ann.  Cas.  807,  43  So.  252, 
118  Am.  St.  Rep.  391,  8  L.R.A.(N.S.)  480; 
Landry  v.  American  Creosote  Works,  119  La. 
231,  43  So.  1016,  11  L.R.A.(N.S.)  387;  Runt 
▼.  Illinois  Cent.  R.  Co.  88  Miss.  575,  41  So. 
1  (action  under  Louisiana  statute) ;  Harkins 
V.  Philadelphia,  etc.  R.  Co.  15  PhiUi.  (Fa.) 
286,  39  Leg.  Int.  4;  McDonald  v.  Southern 
Ry.  71  S.  C.  352,  51  S.  E.  138,  110  Am.  St. 
Rep.  576,  2  L.R.A.(N.S.)  640.  Compare 
Marshall  y.  Wabash  R.  Co.  120  Mo.  275,  25 
8.  W.  179;  Galveston,  etc.  R.  Co.  v.  Walker, 
48  Tex.  Civ.  App.  52,  106  S.  W.  705. 

The  word  "child"  in  the  Act  of  Parliament 
(9  k  10  Vict.  c.  93,  §  2)  giving  a  right  of 
action  for  the  death  by  wrongful  act  of  a 
parent,  means  legitimate  child  only.  Dick- 
inson V.  North  Eastern  R.  Co.  2  H.  &  C.  736, 
33  L.  J.  Exch.  91,  9  L.  T.  N.  S.  299,  12  W.  R. 
52,  159  Eng.  Rep.   (Reprint)   304. 

As  used  in  the  Indiana  statute  ( R.  S.  1894, 
S  267;  R.  S.  1881,  §  266)   providing  that  a 


father  may  maintain  an  action  for  the  injury 
or  death  of  a  child,  the  word  "child"  means 
a  legitimate  child  only.  McDonald  v.  Pitts- 
burgh, etc.  R.  Co.  144  Ind.  459,  43  N.  E.  447, 
55  Am.  St  Rep.  185,  32  L.RA.  309. 

The  word  "child,"  as  used  in  the  Georgia 
sUtute  (Civ.  Code,  §  3828)  giving  a  right  of 
action  for  death  by  wrongful  or  negligent  act, 
means  a  legitimate  child,  and  hence  the  moth- 
er of  an  illegitimate  child  cannot  recover  for 
his  death.  Robinson  v.  Georgia  R.  etc.  Co. 
117  Ga.  168,  43  S.  E.  452,  97  Am.  St.  Rep. 
156,  60  L.R.A.  555. 

In  Harkins  v.  Philadelphia,  etc.  R.  Co.  15' 
Phila.  (Pa.)  286,  39  Leg.  Int.  4,  it  was  held 
that  the  mother  of  an  illegitimate  child  was 
not  within  the  words  or  meaning  of  the  Penn- 
sylvania statute  (Purd.  1094,  Act  of  April  26, 
1855)  providing  that  the  persons  entitled  to 
recover  damages  for  any  injury  causing  death 
should  be  the  "husband,  widow,  children  or 
parents  of  the  deceased,  and  no  other  rela- 
tive." 

As  used  in  the  Louisiana  statute  (Act  No. 
71,  1884,  Merrick  Rev.  Civ.  Code  1900,  art. 
2315,  p.  94)  providing  for  the  survival  of  a 
right  of  action  for  damages  for  death  due  to 
personal  injuries  to  the  surviving  father  or 
mother,  the  word  "child"  or  "children"  means 
a  legitimate  child  and  not  a  natural  or  ille- 
gitimate child,  and  hence  the  right  of  action 
does  not  survive  to  the  mother  of  a  natural 
child.  Lynch  v.  Knoop,  118  La.  611,  10  Ann. 
Cas.  807,  118  Am.  St.  Rep.  391,  8  L.RJ^. 
(N.S.)  480;  Runt  v.  Illinois  Cent.  R.  Co.  88 
Miss.  575,  41  So.  1;  or  to  the  natural  father 
and  mother  of  such  a  son.  Landry  v.  Amer- 
ican Creosote  Works,  119  La.. 231,  43  So. 
1016,  11  L.R.A.(N.8.)  387.  In  Lynch  v. 
Knoop,  supra,  the  court  said:  "The  right  of 
action,  under  Act  71,  p.  94,  of  1884,  Survives 
in  the  surviving  mother  and  father.  'The 
right  of  this  action  shall  survive  in  case  of 
death  in  favor  of  the  minor  children.'  Id. 
This  does  not  include  the  natural  mother  and 
the  natural  father.  The  articles  of  the  Civil 
Code  regarding  the  mother  of  legitimate  chil- 
dren all  refer  to  a  lawful  mother.  The  article 
of  the  code  relating  to  natural  mothers  and 
natural  fathers  is  separate  from  those  re- 
lating to  the  lawful  mother  and  father.  The 
two,  the  mother  and  the  natural  mother,  are 
treated  in  the  code  differently  or  from  a 
different  point  of  view;  one  from  the  point 
of  view  that  she  has  a  natural  right,  the 
other  that  it  is  a  statutory  right  extending 
no  further  than  the  terms  of  the  statute. 
The  following  are  some  of  the  marked  differ- 
ences between  the  natural  child  and  the  legiti- 
mate child.  The  natural  heir  is  to  be  recog- 
nized and  to  be  placed  in  possession  under 
special  provisions  of  the  law.  He  is  a  strang- 
er to  the  succession  from  which  he  inherits 
until  permission  is  obtained  to  exercise  the 
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right  of  an  heir.  It  is  different  with  the 
legitimate  heir.  Originally  the  right  to  dam- 
ages for  personal  injuries  was  not  heritable. 
The  statute  has  to  some  extent  made  it  heri- 
table, but  it  does  not  express  the  intention 
to  include  the  natural  mother  as  a  person  in 
whom  the  right  survives,  and  without  some 
expressed  declaration  in  that  respect  it  can- 
not be  considered  as  secured  under  the  terms 
of  the  statute.  The  terms  of  the  act  cannot 
be  extended  so  as  to  include  a  natural  mother 
or  a  natural  offspring.  Legitimate  relation- 
ship was  the  legislative  intent.  The  right 
does  not  survive  in  the  mother  further  than 
it  does  in  the  natural  child.  Civ.  Code,  art. 
3656,  Xo.  8.  Natural  children,  though  recog- 
nized, are  not  children  properly  so  called. 
The  same  is  a  logical  conclusion  as  relates 
to  the  mother  of  the  natural  child.  While 
she  is  the  mother  properly  so  called,  she  in- 
herits from  the  natural  child  under  the  spe- 
cial provisions  of  our  code.  Articles  256, 
261,  212.  But  this  can  afford  no  comfort  to 
the  plaintiff,  for  the  right  of  inheritance  is 
special  and  embraces  only  such  rights  as  are 
in  themselves  heritable.  The  statute  did  not 
enlarge  the  rights  of  a  natural  mother  or 
the  mother  of  a  natural  child,  and  did  not 
add  to  their  number  or  extent.  It  only  pro- 
vided for  the  survival  of  certain  designated 
rights,  and  as  thus  designated  it  includes 
the  mother,  and  not  the  mother  of  the  natural 
child." 

However,  in  Texas,  where  the  rule  that  a 
statute  in  derogation  of  the  common  law  is 
to  be  construed  strictly,  has  been  abolished, 
it  has  been  held  that  under  the  statute  giv- 
ing a  right  of  action  for  the  death  of  a  moth- 
er to  the  children  of  such  person,  the  word 
^'children''  embraces  illegitimate  children. 
Galveston,  etc.  R.  Co.  v.  Walker,  48  Tex.  Civ. 
App.  52,  106  S.  W.  705,  wherein  the  court 
said:  "There  can  be  no  doubt  that  in  this 
state  the  mother  of  such  a  child  is  legally 
entitled  to  its  custody,  its  services  and  bound 
for  its  support.  Under  these  circumstances 
it  is  difficult  to  see,  in  fact  we  fail  to  see, 
wherein  the  status  of  such  a  child,  in  refer- 
ence to  its  mother,  is  in  law  anv  different 
from  that  of  a  legitimate  child.  In  other 
words,  the  law  regardf^  it  as  her  child.  Hav- 
ing clothed  it  with  the  relationship  and  at- 
tributes of  a  child,  it  is  believed  that  the 
legislature  intended  by  the  use  of  the  word 
'children'  in  the  statute,  to  include  illegiti- 
mate children  as  parties  entitled  to  maintain 
the  action  in  so  far  as  they  claim  with  ref- 
erence to  their  mother." 

Under  the  J/iMouri  statute  (Rev.  St.  1889, 
9  4425)  providing  that  a  tortfeasor  shall  for- 
feit and  pay.  whenever  any  person  shall 
die  from  any  injury  resulting  from  or  occa- 
sioned by  the  negligence,  unskilfulness  or 
criminal  intent  described  in  the  statute,  the 


sum  of  $5,000  for  every  person  or  passenger 
80  dying,  which  sum  may  be  sued  for  and  re- 
covered and  giving  a  right  of  action  to  the 
parents,  or  survivor,  "if  such  deceased  b*?  a 
minor  and  unmarried,  whether  such  deceased 
unmarried  minor  be  a  natural  born  child,** 
it  was  held  that  the  word  ''natural'*  was  used 
in  the  sense  of  legitimate,  though  generally 
the  expression  "natural  children"  referred  ex- 
clusivelv  to  children  bom  out  of  lawful  wed- 
lock.  Hence  it  was  held  that  a  mother  could 
maintain  an  action  under  the  statute  for  the 
death  of  an  illegitimate  son.  Marshall  v. 
Wabash  R.  Co.  120  Mo.  275,  25  S.  W.  179. 
But  compare  Marshall  v.  Wabash  R.  Co.  4H 
Fed.  269,  an  action  based  on  the  same  state 
of  facts. 

The  note  to  Lynch  y.  Knoop,  10  Ann.  Cas. 
807,  presents  the  cases  dealing  with  the  right 
in  general  of  a  parent  to  recover  for  the 
death  of  an  illegitimate  child. 

Statute  Relathvo  to  Exemption. 

The  Washington  statutes  relating  to  the 
exemption  from  attachment  or  execution  of« 
the  head  of  a* family  or  a  householder,  de- 
fine the  head  of  a  family  as  "every  person 
who  has  residing  on  the  premises  with  him 
or  her,  and  under  his  or  her  care  and  main- 
tenance, .  .  .  his  or  her  minor  child*'  ( Rem. 
&  Bal.  Code,  §  553  [P.  C.  220,  §  49] )  ;  and 
a  householder  as  '^everj-  person  who  has  re- 
siding with  him  or  her,  and  under  his  or 
her  care  and  maintenance,  .  .  .  his  or 
her  minor  child."  (Rem.  &  Bal.  Code,  §  563 
[P.  C.  81,  §  877]).  Thereunder,  in  the  re- 
ported case  it  is  held  that  the  word  "child," 
as  used  in  those  statutes,  does  not  include 
an  illegitimate  child,  and  hence  that  one  liv- 
ing with  and  maintaining  an  illegitimate 
child  is  not,  by  reason  of  that  fact,  the  head 
of  a  family  and  therefore  exempt. 

Statute  Relati:?o  to  Insubaxce. 

In  the  Massaehustlts  statute  (St.  1888, 
c.  249,  §  8>  limiting  the  beneficiaries  of  the 
mortuary  fund  of  a  fraternal  beneficiary  as- 
sociation "to  the  husband,  wife,  children^ 
relatives  of.  or  persons  dependent  upon,  such 
member.*'  the  word  ^'children**  means  legiti- 
mate children,  and  does  not  include  an  il- 
legitimate daughter  of  a  member  who  did 
not  contribute  to  her  support.  Lavigne  v. 
Ligue  des  Patriotes,  178  Mass.  25,  59  N.  K 
674,  86  Am.  St.  Rep.  460,  54  L.RJi.  814. 

Statute   Relating  to   Natuealizatiox   of 

IxniANS, 

By  the  Curtis  act,  an  act  relating  to  the 
naturalization  of  the  Indians  in  Indian  Terri- 
tory (Act  June  28,  1898,  c.  517,  30  SUt.  Lw 
495 » ,  Congress  provided  that  as  soon  as  the 
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Civilized  Tribes  of  Indians  should  have  been 
completed  as  required  by  law,  and  a  survey 
of  the  land  of  that  nation  or  tribe  made,  the 
commission  should  proceed  to  allot  the  ex- 
clusive use  and  occupancy  of  the  surface  of 
the  land  of  that  tribe  among  the  citizens  there- 
of, giving  each  a  fair  and  equal  share  thereof. 
By  section  16  it  was  provided  that,  when 
any  citizen  should  be  in  possession  of  only 
Buch  an  amount  of  agricultural  or  grazing 
lands  as  would  be  his  just  and  reasonable 
fchare  of  the  lands  of  his  nation  or  tribe,  and 
that  to  which  his  wife  and  minor  children 
were  entitled,  he  might  continue  to  use  the 
same  and  receive  the  rents  therefrom  until 
allotment  had  been  made  to  him.  In  Walker 
V.  Roberson,  21  Okla.  894,  97  Pac.  609,  it 
was  held  that  the  language  of  the  foregoing 
section,  authorizing  the  father  to  hold  and' 
receive  the  rents  from  land  to  which  his  chil- 
dren were  entitled  as  their  allotments  until 
allotments  were  made  to  him,  did  not  include 
the  right  to  hold  and  receive  rents  for  the 
prospective  allotment  of  an  illegitimate  son. 
In  other  words,  it  was  held  that  the  words 
"minor  children,"  in  that  section  of  the  act, 
did  not  include  minor  illegitimate  children. 
The  court  said:  '*The  language  of  this  sec- 
tion [the  next  succeeding  section  of  the  same 
act]  clearly  indicates  what  children  are  re- 
ferred to  in  this  and  the  preceding  sections, 
fiv  using  the  language,  'that  a  person  should 
not  hold  land  and  property  in  excess  of  hi« 
share  and  that  of  his  family  aforesaid,'  it 
was  clearly  intended  that  a  citizen  should 
be  permitted  to  hold  land  sufScient  for  the 
allotments  of  himself,  wife,  and  minor  chil- 
dren, who  were  members  of  his  familv.    An 

» 

illegitimate  son,  that  does  not  live  with  the 
putative   father,   and   to   whose   mother  the 
putative  father  has  never  been  married,  is 
not  a  member  of  such  man's  family,  and  he 
18  not   one  of   the   children   referred   to   by 
said  section,  for  whom  the  father  could  hold 
land  and   receive   rents   therefrom   until   al- 
lotment.    To  have  provided  that  the  father 
who  had  never  legitimated  or  adopted  his  il- 
lejritimate  child,  and  of  whose  family  the  il- 
leptimate  child  had  never  become  a  member, 
t^hoiild  have  the  right  to  hold  the  land  of  such 
child  and  receive  the  rents  therefrom,  would 
have  worked  a  great  injustice.     The  father 
who  does  not  support  his  illegitimate  child, 
and  who  has  never  made  such  a  child  a  mem- 
ber of  his    family  by   legitimation   has   no 
right  in  law  to  receive  the  rents  and  profits 
ffom  the  property  of   such   child;    but   the 
effect  of  this  act,  if  the  word  'children,'  as 
used  therein,   includes  an  illegitimate  child, 
^ould  have  been  to  authorize  the  putative 
father  to  hold  the  lands  of  the  illegitimate 
cliild  and   receive   the   rents   therefrom,   al- 
though he  contributed  nothing  whatever  to 
Add.  Cas.  191SB.--17. 


.  .  .  While 
the  word  'child*  or  'children,'  in  the  cases 
cit€d,  is  not  used  in  any  of  them  in  the  exact 
relation  that  it  is  used  in  the  statute  under 
consideration  in  this  case,  the  cases  cited 
cover  various  subjects,  and  clearly  show  the 
rule  to  be  that  the  word  'children,*  without 
qualifying  expressions  in  a  statute,  deed  of 
conveyance,  or  a  will,  does  not  include  an 
illegitimate  child.** 

Statute  Relating  to  Poor. 

In  construing  poor  laws,  the  courts  have 
usuallv  held  that  the  word  "child**  or  "chil- 
dren,"  as  used  in  those  statutes,  meant  a 
legitimate  child  or  children  only.  Woolwich 
Union  v.  Fulhara  [1906]  2K.  B.  (Eng.)  240, 
75  L.  J.  K.  B.  675,  revering  [1905]  2  K.  B. 
203,  affirmed  [1907]  A.  0.  255;  Forest  City 
V.  Damascus,  176*  Pa.  St.  116,  34  Atl.  361; 
Buffalo  Tp.  V.  Lewisbtirg,  1  Pa.  Co.  Ct.  121. 
Compare  Northwich  Union  v.  St.  Pancras 
Union,  22  Q.  B.  D.  ( Eng. )  164,  58  L.  J.  M.  C. 
73. 

A  Pennsylvania  statute  (P.  L.  542;  Act 
of  June  13,  1836,  §  9,  cl.  6)  provides  that  "a 
legal  settlement  may  be  gained  in  any  dis- 
trict ...  by  any  unmarried  person,  not 
having  a  child,  who  shall  be  lawfully  bound 
as  a  servant,  within  such  district,  and  shall 
continue  in  such  service  during  one  whole 
year."  Thereunder  it  has  been  held  that 
the  word  "child"  in  the  clause  quoted,  meant 
only  a  legitimate  child,  and  that  an  unmar- 
ried female,  having  a  bastard  child,  might 
gain  a  settlement  by  hiring  and  service  for 
one  whole  year.  Forest  City  v.  Damascus, 
176  Pa.  St.  116,  34  Atl.  351;  Buffalo  Tp.  v. 
Lewisburg,  1  Pa.  Co.  Ct.  121. 

The  word  "children**  as  used  in  the  proviso 
to  section  1  of  the  English  Poor  Removal 
Act  of  1846  (9  &  10  Vict.  c.  66),  prescribing 
that  the  status  of  children  as  to  removabili- 
ty or  irremovability  is  to  be  derived  from 
and  to  follow  that  of  their  parent,  docs  not 
include  illegitimate  children.  Woolwich  Union 
V.  Fulham  [1906]  2  K.  B.  (Eng.)  240,  75 
L.  J.  K.  B.  675,  reversing  [1905]  2  K,  B. 
203,  affirmed  [1007]  A.  C.  255,  wherein 
Vaughan  Williams,  L.  J.,  said:  "As  I  have 
said,  the  appellant's  counsel  .  .  .  argued 
that  the  proviso  to  the  section  did  not  apply 
in  the  case  of  an  illegitimate  child.  He  re- 
lied for  the  purpose  pf  that  argument  upon 
the  technical  rule  of  law  that  the  word  'child* 
or  'children*  means  a  legitimate  child  or 
legitimate  children,  and  that  meaning  must 
prima  facie  be  given  to  the  word  whenever 
it  occurs  in  a  statute.  It  is  of  course  true 
that  that  is  only  prima  facie  the  meaning 
to  be  given  to  the  word,  and  that  a  wider 
meaning  may,  in  the  case  of  some  statutes, 
be  given  to  it,  so  as  to  include  an  illegitimate 
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child    or    illegitimate    children,    where    that 
meaning  is  more  consonant  with  the  object 
of  the  statute.    Although  that  is  so,  I  cannot 
say   that,   in  the  case  of   the   enactment   in 
question,  I  find  any  object  plainly  aimed  at 
which  would  make   it  more  consonant  with 
the  scope  of  the  act  that  wc  should  depart 
from  what  is  prima  facie  the  meaning  of  the 
word   and   construe  it   as   including   illegiti- 
mate children.     But,  apart  from  that  consid- 
eration, there  is  another  reason  why  I  should 
hesitate  so  to  construe  it.     A  long  time  has 
now  elapsed  since  1846,  and  during  all  that 
length   of   time  numerous   cases   must  have 
occurred  in  which  the  question  whether  the 
proviso  to  §  1  of  the  act  was  applicable  to 
an  illegitimate  child  might  have  been  raised; 
but,  apparently,  there  is  no  case  in  the  books 
in  which  that  point  was  raised,  and,  when 
one  inquires  what  the  practice  of  poor  law 
administration  has  been   in  the  matter,  one 
cannot  find  that  there  has  been  any  practice 
which  is  inconsistent  with  giving  to  the  word 
'children'  in  the  proviso  its  prima  facie  mean- 
ing   of    legitimate    children.      Moreover,    we 
have   had  cited   to  us  the   case  of   Reg.  y. 
Maude,  2  DowL    (N.  S.)    58,  which  is  very 
much  in  point  to  the  present  case.    The  judg- 
ment in  that  case  was  delivered  by  Wight- 
man,  J.,  and  he  pointed  ovt  that,  where  the 
word  'child'  is  used  in  the  Poor  Law  Amend- 
ment Act,  1834,   as  for  example  in  §  56,  a 
legitimate  child  only  is  intended,  and,  when 
it  is  meant  that  the  word  should  have  a  more 
extensive  signification,  it  is  expressly  so  de- 
clared, as  in  §  57,  by  which  a  husband  is  made 
liable  to  maintain  the  children  of  his  wife 
born,  before  the  marriage,  whether  legitimate 
or  illegitimate.    The  effect  of  his  judgment  is 
to  lead  one  to  the  conclusion  that  in  these 
poor  law  statutes  generally,  where  the  word 
'child'    is   used    without   more,   a   legitimate 
child  is  meant,  and  where  a  wider  meaning 
is   intended,   the  legislature  has  again   and 
again  added  such  words  as  'whether  legiti- 
mate or  illegitimate.'    Of  this  §  3  of  the  very 
statute  which  we  are  discussing,  namely,  the 
Poor  Removal  Act,  1846,  affords  an  example. 
In  the  case  of  the  proviso  to  §  1  of  the  Poor 
Removal  Act,  1846,  an  additional  reason  for 
supposing   that  the   word   'children'   is  used 
in  the  sense  of  legitimate  children  is  afforded 
from  the  collocation   of  the   word   with   the 
word  'wife,'  and  the  fact  that  the  term  'per- 
son' therein  being  used  in  relation  to  a  hus- 
band, the  inference  arises  that  the  children 
thereby  contemplated  are  the  children  of  such 
a   husband   and  wife.     Under   these  circum- 
stances I  cannot  avoid  the  conclusion  that  in 
the  proviso  to  §  1  the  word  'children'  must  re- 
ceive its  prima  facie  meaning,  and  therefore 
does  not  apply  to  illegitimate  children." 

In  an  examination  for  an  order  of  removal 
with  respect  to  the  last  legal  settlement  of 


paupers,  the  word  "child"  is  a  proper  descrip- 
tion of  a  legitimate  child,  as  the  law  does 
not  contemplate  illegitimacy,  Reg.  v.  Totley, 
7  Q.  B.  696,  53  E.  C.  L.  596,  115  Eng.  Rep. 
(Reprint)  614;  but  does  not  properly  de- 
scribe an  ill^itimate  child,  Reg.  v.  Birming- 
ham, 8  Q.  B.  410,  55  £.  C.  L.  410,  115  Eng. 
Rep.    (Reprint)    930. 

In  Northwich  Union  v.  St.  Pancras  Union, 
22  Q.  B.  D.  (Eng.)  164,  58  L.  J.  M.  C.  73, 
there  was  involved  a  statute  (section  35  of 
the  Divided  Parishes  Act,  39  &  40  Vict. 
c.  61 )  the  first  part  of  which  provided  that  a 
child  should  take  the  settlement  "of  its  fath- 
er or  widowed  mother."  The  third  part  pro- 
vided that  "if  any  child  in  this  section 
mentioned  shall  not  have  acquired  a  settle- 
ment for  itself,  or  being  a  female,  shall  not 
have  derived  a  settlement  from  her  husband, 
and  it  cannot  be  shown  what  settlement  such 
child  or  female  derived  from  the  parent  with- 
out inquiry  into  the  derivative  settlement  of 
such  parent,  such  child  or  female  shall  be 
deemed  to  be  settled  in  the  parish  in  which 
he  or  she  was  bom."  Cotton,  L.  J.,  said: 
"Now,  though  'child'  in  the  first  part  of  the 
section  applies  only,  as  I  think,  to  a  legiti- 
mate child,  yet  as  illegitimate  children 
are  expressly  mentioned  in  the  second, 
I  think  that  as  a  matter  of  construction 
the  words  in  the  third  part  'any  child  in  this 
section  mentioned'  must  include  not  only  the 
legitimate  child  mentioned  in  the  first  part, 
but  the  illegitimate  child  mentioned  in  the 
second  part." 

Statute  Cheating  Presumption  op  Gift. 

Under  the  Georgia  statute  (Code,  §  2664) 
which  declares  that  "the  exclusive  possession 
by  a  child  of  lands  belonging  originally  to 
the  father,  without  payment  of  rent,  for  the 
space  of  seven  years,  shall  create  conclusive 
presumption  of  a  gift,  and  convey  title  to 
the  child,"  etc.,  it  has  been  held  that  the 
word  "child"  did  not  include  an  illegitimate 
child.  Floyd  v.  Floyd,  97  Ga.  124,  24  S.  E. 
451. 

Statute  Relating  to  Workmen's  Compen- 
sation. 

The  word  "child"  or  "children"  as  used  tn 
the  New  York  Workmen's  Compensation 
LaMT  (Consol.  Laws,  c.  67,  §  16,  Laws  1914, 
c.  41,  as  amended  by  Laws  1914,  c.  316,  Mc- 
Kinney's  Consol.  Laws,  Book  64)  does  not  in- 
clude the  illegitimate  dependent  children  of 
the  bigamous  marriage  of  a  workman.  Bell 
V.  Terry,  etc.  Co.  177  App.  Div.  123,  163  N. 
Y.  S.  733,  wherein  the  court  said:  "Section 
16  of  the  act  provides  that  'if  there  be  a 
surviving  child  or  children  of  the  deceased 
under  the  age  of  eighteen  years'  an  addition- 
al amount  shall  be  provided  for  such  child 
or  children  until  such  child  or  children  ar- 
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rive  at  the  age  of  eighteen  years,  and  this 
without  reference  to  whether  the  children  are 
di'pendent  upon  the  father  or  not.    ...    In 
other  words,  the  statute  presumes  that  the 
children  of  a  parent  are  dependent  upon  him 
or  her  up  to  the  age  of  eighteen  years  and 
provides  for  them  in  the  Workmen's  Compen- 
sation Law.     While,  in  a  sense,  the  persona 
mentioned  in  the  question  are  children  they 
are  not  the  lawful  children  of  the 'decedent, 
and  unlawful  children  are  not  favored  in  the 
law;  they  have  only  such  rights  as  are  ex- 
pressly granted  by  statute  in  so  far  as  prop- 
erty rights  are  concerned.    Not  only  has  the 
legislature  not  provided  for  illegitimate  chil- 
dren   under    the    Workmen's    Compensation 
Law  by  specific  language,  but,  by  its  defini- 
tion of  'child'  in  subdivision  11  of  section  3, 
it  has  clearly  indicated  an  intention  to  use 
the  word  only  in  its  legal  sense,  as  modified. 
It   declares    that    '  ''child"    shall    include    a 
posthumous  child  and  a  child  legally  adopted 
prior  to  the  injury  of  the  employee,'  and,  by 
expressly  fixing  these  limitations,  it  must  be 
understood  to  have  excluded  any  other  child 
or  children  than  such  as  would  be  included 
at  common  law  and  under  the  statutory  defi- 
nition.    .     .     .'     Whatever  may  have   been 
held  in  other  jurisdictions,  under  ever  vary- 
ing  language    and    differing    conceptions    of 
public   policy,   there   is   no  justification   for 
reading  into  the  statute  a  provision  which 
shall  permit  illegitimate  children  to  share  in 
the  benefits  provided  for  the  lawful  issue  of 
one  suffering  through  an  industrial  accident. 
If  the  legislature  wants  to  assume  this  re- 
sponsibility it  should  do  so  in  plain  and  un- 
equivocal language;  it  ought  not  to  be  done 
through  strained  and  unnatural  construction 
on  the  part  of  the  courts.     .    .     .    The  sug- 
gestion that  section  1745  of  the  Code  of  Civ- 
il Procedure  may  have  something  to  do  with 
the  answering  of  this  question,  plausible  up- 
on the  surface,  utterly  fails  when  we  come  to 
analyze  the  language  of  the  section  in  con- 
nection with  that  of  the  Workmen's  Compen- 
sation Law.     The  language  of  section  16  of 
the  Workmen's  Compensation  Law  is  that  'if 
there  be  surviving  child  or  children  of  de- 
ceased under  the  age  of  eighteen  years'  an 
additional  amount  is  to  be  paid.     This  docs 
not  say  if  there  are  surviving  children  of  the 
mother  but  they  must  be  surviving  children 
of  the   deceased,   while   section   1745   of   the 
Code  of  Civil  Procedure  provides  that  in  an 
'action  to  annul  a  marriage,  upon  the  ground 
that  the  former  husband  or  wife  of  one  of  the 
parties  was  living,  the  former  marriage  being 
in  force,'  and  that  'it  appears,  and  the  judg- 
ment determines,  that  the  subsequent  mar- 
riage was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the 
lull  belief  that  the  former  husband  or  wife 
was  dead  or  that  the  former  marriage  had 


been  annulled  or  dissolved,  or  without  any 
knowledge  on  the  part  of  the  innocent  party 
of  such  former  marriage,  the  issue  of  the 
subsequent  marriage,  born  or  begotten  before 
the  final  judgment,  are  deemed  for  all  pur- 
poses the  legitimate  children  of  the  parent, 
who  at  the  time  of  the  marriage  was  compe- 
tent to  contract,  and  are  entitled  to  succeed 
as  such,  in  the  same  manner  as  other  legiti- 
mate children,  to  the  real  and  personal  es- 
tate of  said  parent;  and  the  issue  so  entitled 
must  be  specified  in  the  judgment,  and  the 
Innocent  party  must  be  awarded  their  custo- 
dy, and  he  or  she  is  entitled  to  appoint  a 
guardian  of  their  persons  by  will.'  It  will 
thus  be  seen  that  this  case  could  not  come 
within  the  provisions  of  section  1745  of  the 
Code  of  Civil  Procedure,  for  the  employee 
knew  of  the  marriage  which  stood  in  the  way 
of  lawful  issue,  and  only  the  surviving  child 
or  children  of  the  deceased  are  entitled  under 
the  provisions  of  the  Workmen's  Compensa- 
tion Law.  If  we  indulge  the  presumption, 
hardly  warranted  in  this  case  so  far  as  the 
record  discloses,  that  Delia  V.  Bell  was  an 
innocent  party  to  the  bigamous  marriage, 
the  code  only  legitimatizes  the  issue  as  to 
her  and  permits  the  children  to  inherit  from 
her.  It  does  not  make  them  the  legitimate 
children  of  the  wrongdoing  husband;  they 
are  'deemed  for  a.ll  purposes  the  legitimate 
children  of  the  parent,  who  at  the  time  of 
the  marriage  was  competent  to  contract,'  and 
we  are  not  to  read  into  the  statute  more  than 
the  legislature  has  provided." 

In  Deed. 

The  word  "child"  or  "children"  in  a  deed 
or  other  conveyance  must  be  held  to  mean 
legitimate  children,  unless  the  context  is 
such  as  to  require  a  different  meaning,  or 
the  circumstances  surrounding  the  execution 
of  the  paper  are  such  as  to  make  the  words 
import  other  than  legitimates.  Johnstone  v. 
Taliaferro,  107  Ga.  6,  32  S.  E.  931,  45  L.R.A. 
95;  Hall  v.  Cressey,  92  Me.  514,  43  Atl.  118. 
See  also  Bolton  v.  Bolton,  73  Me.  299;  Lyon 
V.  Lyon,  88  Me.  395,  34  Atl.  180;  Appel  v. 
Byers,  98  Pa.  St.  479. 

In  Hall  V.  Cressey,  supra,  it  appeared  that 
a  deed  conveying  certain  real  estate  contained 
a  provision  that  "this  deed  is  to  take  effect 
and  go  into  operation  on  the  decease  of  me 
and  my  wife  and  not  before;  and  if  my  son 
Stephen  die  without  children,  then  Stephen's 
third  part  is  to  go  to  my  son  George."  The 
defendant  contended  that  Stephen  took  a 
vested  remainder  in  fee  simple,  determinable 
on  a  contingency,  namely  the  death  of  Steph- 
en without  children;  and  that  on  the  death 
of  Stephen  without  legitimate  children,  the 
title  passed  to  George,  and  so  on  to  the  de- 
fendant.     The    plaintiff    contended    that    if 
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Stephen's  remainder  was  not  an  estate  in  tail, 
then  inasmuch  as  Stephen  died  leaving  sur- 
viving him  a  child  born  out  of  wedlock,  he 
did  not  in  legal  contemplation  "di^  without 
children,"  and   so  the   contingency  provided 
for  in  the  deed  did  not  happen.     The  court 
said:     "The  first  important  question  is:     did 
Stephen   *die   without   children?'     Unless  he 
did  the  defendant  has  no  title  in  any  event. 
By  the  common  law  a  Iwistard  was  filius  nul- 
lius.    He  possessed  no  inheritable  blood.    The 
sins  of  the  father  were  visited  upon  the  child. 
Modern    sentiment   as   expressed   in   modern 
statutes  is  more  merciful  to  the  unfortunate 
offspring  of  illicit  intercourse.    In  this  state, 
as    in    most   others,    by    pursuing    statutory 
methods,  a  bastard  may  be  legitimated  and 
may  acquire  rights  of  inheritance,  and  some  or 
all  of  the  usual  consequences  of  consanguinity. 
So  it  was  in  the  case  at  bar.     Stephen  gave 
his  daughter  statutory  recognition.    But  that 
conferred   only    statutory   rights   and   privi- 
leges.   We  are  not  concerned  with  the  status 
of  this  child  under  a  statute,  but  are  endeav- 
oring to  ascertain  the  legal  meaning  of  the 
word  'children'  in  a  deed.    We  do  uot  perceive 
how  that  meaning   can  be  enlarged  in  this 
case;  nor  how  the  interpretation  of  the  word 
can  be  aided  by  reference  to  a  statutory  con- 
dition which  was  created  manv  veara  after 
the  deed  was  executed.    Unless  there  is  some- 
thing  in    this    deed,    and    there    is    not,   to 
show  that  the  grantor  contemplated  that  his 
son   Stephen  would  become  the  fatlier   of  a 
bastard  child,  and  intended  that  child  to  be 
included  in  the  term  'children,'  we  must  give 
to  the  word  its  ordinary,  common-law  signifi- 
cation.   The  authorities  are  to  the  effect  that 
the  word  'child'  in  a  will  or  deed  means  a 
legitimate  child.     .     .     .     We  therefore  hold 
that    Stephen   Mcintosh    died   'without   chil- 
dren,' so  far  as  the  construction  of  the  deed 
is  concerned." 

In  Johnstone  v.  Taliaferro,  107  Ga.  6,  32 
S.  E.  931,  46  L.R,A.  95,  it  appeared  that  a 
trust  deed  gave  the  residuary  estate  in  trust 
"for  the  sole  and  separate  use  of  Mary  M. 
Barclay,  the  daughter  of  my  adopted  daugh- 
ter Margaret  Marshall,  late  deceased,  for  and 
during  the  term  of  her  natural  life,  free  from 
debts,  contracts,  or  control  of  any  husband 
with  whom  she  may  hereafter  intermarry, 
and  from  and  after  the  death  of  the  said 
Mary  M.  Barclay,  then  in  trust  for  such 
child  or  children  of  the  said  Mary  M.  Bar- 
clay as  she  may  leave  living  at  the  time  of 
her  death,  share  and  share  alike,  if  more  than 
one,  as  tenants  in  common,  their  heirs  and 
assigns  forever,  the  representatives  of  a  de- 
ceased child  to  stand  in  the  place  of  the  par- 
ent, and  to  take  per  stirpes  and  not  per  capi- 
ta." In  holding  that  an  illegitimate  son  was 
not  a  "child"  of  the  cestui  que  trust  within 
the  meaning  of  that  term  as  it  was  used  by 
the  grantor,  the  court  said:     "Florence  Bar- 


clay Johnstone  is  therefore  undoubtedly  an 
heir  of  his  mother,  Mary  M.  Barclay,  and  as 
such   is  entitled   to   inherit  with   her   other 
children  any  property  which  she  may  have 
owned  at  the  time  of  her  death  and  which 
would  go  to  her  heirs  at  law  upon  her  demise. 
But    the   property   in    controversy   was   not 
vested  in  Mary  M.  Barclay  in  such  a  way 
as  to  be.  transmissible  to  her  heirs  at  law. 
Those  who  take  this  property  after  her  death 
must   take    as    purchasers   under   the    trust 
deed;   and  therefore  the  question  to  be  de- 
termined is,  whether  the  plaintiff  is  a  child 
of  Mary  M.  Barclay  within  the  meaning  of 
that  term  as  it  was  used  bv  Mrs.  Marshall. 
In  other  words,  was  it  the  intention  of  Mrs. 
Marshall  when  she  signed  the  paper  purport- 
ing to  be  a  will,  and  when  she  afterwards 
incorporated   it   in   the   deed,   that  the   pro- 
visions of  that  paper  should  be  broad  enough 
to  embrace  within  the  reach  of  the  benefits 
therein  provided  for  the  illegitimate  offspring 
of  Mary  M.  Barclay,  brought  into  life  more 
than   three  years   after  the   deed   so   made? 
Was   it  in  contemplation   of  Mrs.   Marshall 
when  she  made  this  deed  that  a  child  who 
was  undoubtedly  the  object  .of  her  great  af- 
fection should  come  to  disgrace  and  have  born 
to  her   a  child  out  of  lawful  wedlock?     A 
casual  reading  of  the  deed,  with  its  provisions 
t\ith    reference    to    the    care    and    attention 
which  were  to  be  given  to  Mary  M.  Barclay 
in  her  rearing  and  education,  is  all  that   is 
necessary  to  sufficiently  demonstrate  that  this 
result  was  not  only  not  contemplated  by  Mrs. 
Marshall,  but  would  have  been  almost  the  last 
thing  that  would  have  occurred  to  her  mind. 
No  mother  could  have  been  more  tender  and 
solicitous  about  the  future  of  her  own  child 
than  Mrs.  Marshall  evidently  was  about  the 
future  of  this  girl.    That  the  effect  of  hold- 
ing that  the   plaintiff  cannot  take   any   in- 
terest in  the  property  in  controversy  under 
the  terms  of  the  deed  would  be  adding  sor- 
rows to  the  life  of  one  already  unfortunate 
and  desolate  cannot  weigh  w^ith   us  in   de- 
termining what   the   language   of   this   deed 
means.    We  are  irresistiblv  forced  to  the  con- 
elusion   that   the   plaintiff  cannot   take   any 
interest    whatever    under    this    deed    as    the 
child  of  Mary  M.  Barclay,  and  that  the  mean- 
ing of  the  word  child  cannot  be  enlarged  so 
as  to  embrace  him,  notwithstanding  the  use  of 
the  word  issue  in  another  part  of  the  deed." 

The  word  "child"  or  "children"  in  a  deed 
of  settlement  between  a  man  and  woman  le- 
gally incapable  of  marrying,  cannot  be  con- 
strued to  include  an  illegitimate  child  then 
en  ventre  sa  mere,  nor  further  illegitimate 
children  not  then  begotten.  In  re  Shaw 
[1894]  2  Ch.  (Eng.)  573,  63  L.  J.  Ch.  770, 
71  L.  T.  X.  S.  79,  43  W.  R.  43. 

In  the  case  of  Edwards'  Appeal,  108 
Pa.  St.  283,  it  was  held  that  a  son  born  out 
of  lawful  wedlock,  though  legitimated  by  an 
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act  of  assembly,  could  not  take  by  purchase 
under  a  prior  deed  of  trust  to  'lawfully  begot- 
ten children." 

Although  it  is  a  rule  of  construction  that 
prima  facie  the  word  "child^'  or  "children," 
when  used  in  a  deed,  means  a  legitimate 
child  or  legitimate  children,  where  it  ap- 
peared that  an  illegitimate  child  was  in  be- 
ing at  the  time  the  grantor  oaade  a  deed  of 
trust  in  favor  of  her  then  unmarried  daugh- 
ter, with  a  remainder  to  ''the  child  or  chil- 
dren"  of  the  daughter,  and  was  the  only 
child  of  the  grantor's  daughter  in  being  at 
that  time,  it  was  held  that  the  grantor  would 
be  presumed  to  have  made  the  deed  in  ques- 
tion with  reference  to  the  existence  of  such 
grandchild.  Wheatcraft  v.  Wheatcraft,  55 
Ind.  App.  283,  102  N.  £.  42. 

The  cases  determinative  of  the  question 
whether  an  adopted  child  is  within  the  desig- 
nation of  ''children"  or  a  similar  phrase  in 
a  will  or  deed,  are  collated  in  the  note  to 
Matter  of  Leask,  18  Ann.  Cas.  516. 

In  Pleading, 

In  Tillery  v.  Tillery,  156  Ala.  496,  46  So. 
582,  it  was  held  that  a  bill  was  not  demur- 
rable as  failing  to  show  that  the  complain- 
ant was  the  legitimate  child  of  the  decedent, 
which  alleged  that  the  oratrix  was  the  sole 
heir  of  the  deceased  and  the  daughter  and 
onlv  child  of  the  deceased,  as  this  was  a 
distinct  allegation  of  heirship,  and  the  word 
''child"  carried  with  it  the  meaning  of  legiti- 
mate offspring. 

In  Insurance  Policy, 

In  Shelton  v.  Minnis,  107  Miss.  133,  65  So. 
114,  it  appeared  that  the  constitution  and 
by-laws  of  a  mutual  benefit  association  stat- 
ed the  objects  and  purposes  of  its  organiza- 
tion to  be  as  follows:  "The  purpose  for 
which  the  Odd  Fellows  benefit  is  created,  is 
to  insure  the  lives  of  the  members  .  .  . 
and  provide  an  endowment  fund  to  be  paid 
only  to  the  following  relatives  of  deceased 
members  of  the  association  .  .  .  viz: 
husband,  wife,  children,  mother,  father,  sister, 
brother,  uncle,  aunt,  nephew,  niece,  or  de- 
pendent relatives."  It  was  contended  there- 
under that  the  laws  of  the  association  did 
not  authorize  it  to  issue  a  policy  on  the  life 
of  a  mother  payable  to  an  illegitimate  child 
of  the  insured,  the  word  "children"  in  the 
by-laws  referring  to  legitimate  children  alone. 
In  denying  this  contention,  the  court  said: 
''It  seems  to  us  that  in  determining  who  is 
entitled  to  receive  the  benefits  of  mutual 
benefit  associations,  wherein  the  money  con- 
tributed by  its  members  provides  the  fund 
from  which  the  benefits  are  paid,  we  should 
give  a  liberal  construction  to  the  by-laws  of 
the  association  so  as  to  effect  the  purposes  of 
the  parties   to   the   contract.     However   the 


common  law  may  have  limited  the  civil  rights 
of  bastards,  it  seems  clear  that  the  public 
policy  of  this  state  expressed  in  its  inheri- 
tance laws  carries  us  far  away  from  the  harsh 
rules  of  the  common  law.  Section  1655,  Code 
of  1906,  recognizes  fully  and  unreservedly 
the  more  humane  rule  that  all  illegitimates 
shall  inherit  from  their  mother.  This  stat- 
ute seems  to  imply  that  the  mother  and  not 
the  innocent  child. shall  be  held  responsible 
for  her  sins,  and,  further,  that  the  illegiti- 
mate child  shall  receive  from  its  dead  mother 
the  fruits  of  her  labor  or  fortune.  Is  it  not 
fair  to  assume  that  it  was  the  purpose  of 
this  benefit  association  to  accord  to  all  chil- 
dren of  a  mother  member  the  same  rights 
and  privileges  the  statute  laws  of  the  state 
have,  in  principle,  given  them — whether  the 
children  be  legitimate  or  illegitimate?  A 
child  capable  of  inheriting  would  seem  to  come 
within  the  class  designated  by  the  by-laws. 
Certainly  the  child  has  an  insurable  interest 
in  the  life  of  its  mother,  and  it  seems  equally 
certain  that  the  by-laws  were  not  designed 
to  discriminate  between  legitimate  and  il- 
legitimate children  possessing  equal  rights  to 
inherit  from  their  mother.  The  mother  in 
this  case  believed  that  her  illegitimate 
daughter  was  one  of  her  children,  and  so  did 
the  officers  of  the  association.  We  believe 
they  correctly  interpreted  the  meaning  of  the 
by-laws." 

The  meaning  of  the  term  "children"  as 
used  to  designate  the  beneficiaries  in  a  life 
insurance  policy  is  the  subject  of  the  notes 
^to  Roder's  Succession,  15  Ann.  Cas.  526, 
and  Martin  v.  Modern  Woodmen  of  America, 
Ann.  Cas.  1913A  299. 

In  Will. 

General  Rule. 

There  are  certain  rules  which  are  appli- 
cable to  the  construction  of  all  wills,  one  of 
which  is  that  a  gift  to  "children"  prima  facie 
imports  legitimate  children,  Hill  v.  Crook,  7 
Moak  (Eng.)  1,  L.  R.  6  H.  L.  265,  42  L.  J. 
Ch.  702,  22  W.  R.  137,  affirming  L.  R.  6  Ch. 
311,  40  L.  J.  Ch.  216,  24  L.  T.  N.  S.  488, 
19  W.  R.  649;  Dorin  v.  Dorin,  13  Moak 
(Eng.)  90,  L.  R.  7  H.  L.  568,  45  L.  J.  Ch. 
662,  31  Times  L.  Rep.  281,  23  W.  R.  570; 
In  re  Eve  [1909]  1  Ch.  (Eng.)  796,  [1909] 
W.  N.  86;  as  much  so  as  if  the  very  word 
"legitimate"  had  been  introduced  before  it, 
Dorin  v.  Dorin,  supra;  In  re  Ayles,  1  Ch.  D. 
(Eng.)  282,  45  L.  J.  Ch.  223:  In  re  Bolton, 
31  Ch.  D.  (Eng.)  642,  65  L.  J.  Ch.  398,  34  W. 
R.  325.  This  construction  will  not  yield  to 
mere  conjecture,  or  to  anything  short  of  the 
clearest  evidence  of  an  opposite  intention. 
Hill  V.  Crook,  supra.  And  if  the  testator 
has  legitimate  children,  parol  or  extrinsic 
evidence  cannot  be  received  to  show  that 
illegitimate    children    were    intended.      Ellis 
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V.  Houstoun,  10  Ch.  D.  (Eng.)  236; 
Crosby  v.  Lewis,  2  Edm.  Sel.  Cas.  (N.  Y.) 
27;  Shearman  v.  Angel,  Bail.  Eq.  (S. 
C.)  351,  23  Am/ Dec.  166.  See  also  Gardner 
V.  Heyer,  2  Paige  (N.  Y.)  11.  In  Crosby  v. 
Lewis,  supra,  the  court  said:  "In  this  case 
the  question  was  as  to  the  meaning  of  the 
term  'children,'  used  in  the  will  of  the  testa- 
tor, and  whether,  in  the  term  'children,*  could 
be  included  an  illegitimate  child.  In  this 
case  there  are  legitimate  children  to  answer 
the  description  contained  in  the  will — and 
that  being  so,  I  think  the  illegitimate  child 
is  not  included.  There  is  nothing  in  the  will 
itself  manifesting  any  intention  to  include 
the  illegitimate  child,  and  such  an  inten- 
tion cannot  be  inferred  from  any  facta  out 
of  the  will,  nor  can  evidence  of  such  facts  be 
admitted  for  the  purpose  of  showing  the  in- 
tention of  the  testator." 

But  in  a  case  wherein  it  appears  that  a 
testator  had  illegitimate  children,  it  is  prop- 
er to  look  into  circumstances  dehors  the  will, 
to  Bee  whether  there  are  any  persons  an- 
swering the  description  of  the  legatees  in 
the  legal  sense  of  the  term,  and  if  it  appears 
that  there  are  no  such  persons,  it  is  then  al- 
lowable to  prove  the  situation  of  the  testa- 
tor's family,  to  enable  the  court  to  ascertain 
who  were  intended  by  the  testator  as  the  ob- 
jects of  his  bounty.  Wilkinson  v.  Adam,  1 
Ves.  &  B.  422,  36  Eng.  Rep.  (Reprint)  163, 
affirmed  12  Price  670 ;  Swaine  v.  Kennerley,  1 
Ves.  &  B.  469,  35  Eng.  Rep.  (Reprint)  182; 
Gill  V.  Shelley,  2  Russ.  &  M.  336,  9  L.  J. 
Ch.  68,  39  Eng.  Rep.  (Reprint)  422;  Gardner 
V.  Heyer,  2  Paige  (N.  Y.)  11.  See  also  Mil- 
ler V.'  Miller.  79  Hun  197,  30  N.  Y.  S.  116. 
In  the  case  first  cited  it  appeared  that  the 
testator  was  never  married,  but  for  a  long 
time  lived  and  cohabited  with  M.  Smith,  in  a 
dwelling  house  owned  or  provided  by  him 
and  furnished  at  his  expense;  during  which 
time,  between  June,  1806,  and  March,  1815, 
she  had  by  him  five  children.  All  these 
children  were,  with  the  knowledge  and  con- 
sent of  the  testator,  baptized  by  his  name. 
One  of  them  died  in  infancy,  and  the  other 
four,  a  son  and  three  daughters,  were  by 
l^im  placed  at  school  and  acknowledged  as 
his  children,  and  were  generally  reputed  as 
such  by  his  friends.  He  died  a  bachelor,  and 
these  children  by  M.  Smith  are  the  only  per^ 
fions  he  ever  acknowledged  or  recognized  as 
Ms  children.  By  his  will  he  gave  to  his 
son  John  $10,000,  to  be  paid  to  him  when  he 
arrived  at  the  age  of  twenty-four,  the  interest 
in  the  meantime  to  be  applied  to  his  mainte- 
nance and  education.  He  also  gave  to  each 
j>f  his  daughters  $3,000«  payable  at  the  age 
of  twenty-one«  and  the  interest  in  the  mean- 
time to  be  applied  to  their  education  and  sup- 
port. He  directed  his  executors  and  trustees  to 
pay  $65  to  M.  Smith  quarter  yearly  during  her 


life.  If  she  remained  single  and  had  no  more 
children.  He  devised  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  to 
his  executors  and  trustees  and  the  survivor 
of  them  in  fee,  in  trust  to  pay  two-thirds  of 
the  income  thereof  to  his  son  John,  and  one- 
third  to  his  daughters  during  their  lives, 
with  remainder  to  their  issue.  And  he  gave 
cross  remainders  to  the  survivors  in  case  any 
of  the  children  should  die  without  issue.  The 
court  said:  ''The  testator  could  not  have 
intended  legitimate  children  whieh  he  might 
have  by  a  future  marriage;  for  one  of  the  ob- 
jects of  his  bounty  is  described  as  his  son 
John,  and  the  others  as  his  daughters.  It 
would  require  too  great  a  .stretch  of  creduli- 
ty to  suppose  the  testator  not  only  contem- 
plated a  marriage  and  the  birth  of  issue, 
but  that  he  also  anticipated  he  should  have 
but  one  son,  who  would  be  named  John,  and 
that  all  the  other  children  of  the  marriage 
would  be  daughters;  that  he  should  die  be- 
fore they  arrived  of  age,  and  that  they  would 
all  need  testamentary  guardians." 

For  a  general  discussion  of  the  admissibili- 
ty of  parol  evidence  in  aid  of  the  construc- 
tion of  a  will,  see  the  note  to  Hitchcock  v. 
Home  Missions,  Ann.  Cas.  1915B  1,  wherein 
the  construction  of  words  of  relationship  as 
including  illegitimates  is  considered  at  page 
61. 

The  term  "children"  in  a  will  prima  facie 
means  legitimate  children,  and  hence,  where 
there  are  legitimate  children  in  existence  at 
the  time  of  the  making  of  the  will  so  as  to 
satisfy  the  words  of  the  bequest  or  devise  in 
their  primary  sense,  the  law  is  well  settled 
that  under  a  bequest  or  devise  to  "children" 
as  a  class,  illegitimate  or  natural  children  are 
not  included,  unless  the  testator's  intention 
to  include  them  is  manifest,  either  by  express 
designation  or  neoessary  implication. 

England. — Mason  v.  Bateson,  26  Beav.  404» 
63  Eng.  Rep.  (Reprint)  953;  Boyes  v.  Bedale, 
1  Hem.  &  M.  798,  71  Eng.  Rep.  (Reprint) 
349;  3fatter  of  OverhUl,  1  Smale  ft  G.  362, 
17  Eng.  L.  ft  Eq.  323,  22  L.  J.  Ch.  485,  17 
Jut.  342,  65  Eng.  Rep.  (Reprint)  159;  Bag- 
ley  V.  MoUard,  1  Rnss.  ft  M.  581,  39  Eng.  Rep. 
(Reprint)  581;  Mortimer  v.  West,  3  Russ. 
370,  38  Eng.  Rep.  (Reprint)  615;  Harris 
V.  Lloyd,  1  T.  ft  R.  311,  37  Eng.  Rep.  (Re- 
print) 1119;  Swaine  v.  Kennerley,  1  Vea. 
ft  B.  469,  35  Eng.  Rep.  (Reprint)  182;  Cart- 
wright  V.  Vawdry,  5  Ves.  Jr.  530,  31  Eng. 
Rep.  (Reprint)  719,  25  Eng.  RnL  Cas.  501; 
Godfrey  v.  Davis,  6  Vea.  Jr.  43,  31  Eng.  Rep. 
(Reprint)  929;  Meredith  v.  Farr,  2  Y.  ft 
C.  Ch.  525,  63  Eng.  Rep.  (Reprint)  235,  set 
out  at  length  infra,  in  subdivision  <^iuiit/ic«- 
tUm  of  Ruir;  In  re  Wilson,  L.  R.  1  Eq. 
(Eng.)  247,  •ffirmed  sab  nom.  Shaw  v.  Gould, 
L.  R.  3  H.  L.  55;  In  re  Wells,  L.  R  6  Eq. 
(Eng.)   599;  Paul  v.  Childr»,  Lw  R.  12  Eq. 
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(Eng.)  16;  In  re  Aylee,  1  Ch.  D.  (Eng.) 
282,  45  L.  J.  Ch.  223 ;  Ellis  ▼.  Houstoun,  10 
Ch.  D.  (Eng.)  236;  Megson  ▼.  Hindle,  15 
Ch.  D.  (Eng.)  198;  In  re  Andros,  24  Ch. 
D.  (Eng.)  637,  52  L.  J.  Ch.  793,  32  W.  R.  30; 
In  re  Haseldine,  31  Ch.  D.  (Eng.)  511,  34 
W.  R.  327;  In  re  Bolton,  31  Ch.  D.  (Eng.) 
542,  55  L.  J.  Ch.  398,  34  W.  R.  325; 
In  re  Hall,  35  Ch.  D.  (Eng.)  551;  In  re 
De  Wilton  [1000]  2  Ch.  (Eng.)  481,  69 
L.  J.  Ch.  717,  83  L.  T.  N.  S.  70,  48  W.  R. 
645;  In  ro  Du  Bochet  [1901]  2  Ch.  (Eng.) 
441,  70  L.  J.  Ch.  647,  84  L.  T.  N.  S.  710,  49  W. 
R.  588:  In  re  Pearce  [1914]  1  Ch.  (Eng.) 
254,  Ann.  Caa.  193 6A  410,  83  L.  J.  Ch.  266, 
110  L.  T.  N.  S.  168,  58  Sol.  J.  197,  affirming 
[1913]  2  Ch.  674,  and  overruling  Dorin  v. 
Dorin,  13  Moak  (Eng.)  90,  L.  R.  7  H.  L. 
568,  45  L.  J.  Ch.  652,  31  Times  L.  Rep.  281, 
23  W.  R.  670.  See  also  In  re  Kerr,  4  Ch.  D. 
(Eng.)   600. 

Georgia.— Hicks  v.  Smith,  94  Ga.  809,  22 
8.  E.  153. 

yew  Jertey, — ^Heater  v.  Van  Auken,  14  N. 
J.  Eq.  169. 

yew  York. — Cromer  v.  Pinckney,  3  Barb. 
Ch.  466;  Crosby  v.  Lewis,  2  Edm.  Sel.  Cas. 
26 ;  Collins  v.  Hoxie,  9  Paige  81 ;  Van  Voor- 
his  V.  Brintn^U,  23  Hun  260 ;  Miller  v.  Miller, 
79  Hun  197,  30  N.  Y.  S.  116.  See  also  Gard- 
ner V.  Beyer,  2  Paige  11. 

yorth  Carolina. — ^Thompson  v.  McDonald, 
22  X.  C.  463;  Kirkpatrick  v.  Rogers,  41  N. 
C.  130. 

Pennsylvania, — Bealafeld  v.  Slaughten- 
hanpt,  213  Pa.  St.  565,  62  Atl.  1113;  Kem- 
per V.  Fort>  219  Pa.  St.  85,  12  Ann.  Cas.  1022, 
67  Atl.  991,  123  Am.  St.  Rep.  623,  la  L.R.A. 
(N.S.)  820. 

South  CaroUna. — Shearman  v.  Angel,  Bai- 
ley Eq.  (S.  C.)  361,  23  Am.  Dec.  166. 

Wisconsin,— In  re  Scholl,  100  Wis.  650, 
76  N.  W.  616. 

In  the  case  last  cited  it  appeared  that  a 
testatrix  gave  and  bequeathed  her  property 
"one- twelfth  to  the  children  of  each  of  my 
deceased  brothers  and  sisters;"  and  "in  case 
of  the  decease  of  either,  ...  I  bequeath 
Ms  or  her  share  to  be  equally  divided  among 
his  or  her  children.*'  The  court  held  that 
the  word  "children,"  as  used  by  her,  did  not 
include  the  illegitimate  great-grandchild  of 
a  deceased  sister,  in  the  absence  of  any  evi- 
dence that  the  testatrix  intended  to  include 
that  child,  saying :  "If  we  adopt  as  the  sense 
in  which  the  word  'children'  was  used  the 
ordinary  meaning  attributable  thereto,  the 
illegitimate  must  be  excluded.  The  descrip- 
tion 'child,'  'son,'  'issue,'  and  words  of  that 
nature,,  includes  legitimates  only. 
The  mere  fact  of  the  existence  of  lawful  chil- 
dren does  not  make  it  impossible  for  the  term 
to  be  construed  so  as  to  include  Illegitimates 


if  from  other  parts  of  the  will  it  is  clear  that 
they  were  intended  to  be  included  in  the  dis- 
tribution of  the  testator's  bounty.  The  same 
rule  that  includes  grandchildren  and  great- 
grandchildren in  the  term  'children'  will  in- 
clude illegitimates,  adopted  children,  step- 
children, or  any  other  class  to  whom  the  term 
may  reasonably  apply.  .  .  .  The  rule  at 
common  law  under  which  illegitimates  were 
not  deemed  to  have  any  heritable  blood  from 
their  father  or  mother  and  could  not  be  given 
any  by  the  marriage  of  the  parents,  finds  no 
place  in  our  system.  In  its  stead  the  more 
humane  policy  of  the  civil  law  has  been 
adopted — a  policy  which  considers  justice  to 
the  innocent  as  outweighing  the  controlling 
idea,  so  called,  of  the  common  law^  the  dis- 
couragement of  illegitimacy.  The  importance 
of  the  latter  is  by  no  means  diminished  in 
legal  contemplation,  but  the  injustice  and 
futility  of  punishing  the  innocent  result  of 
illicit  commerce  as  an  effectual  warning 
against  the  sin  of  it,  is  recognized  in  the 
more  practical  and  intelligent  system  under 
which  we  live.  That  situation,  which  we  may 
reasonably  assume  the  testatrix  had  in  mind 
in  making  the  testamentary  disposition  of 
her  property,  is  quite  persuasive  in  determin- 
ing what  she  intended.  In  view  of  it,  less 
evidence  than  under  tlie  old  system  will  suffi- 
ciently show  that  the  intention  was  to  in- 
clude illegitimate  children  in  giving  to  a 
class  as  children,  the  mother  of  the  class 
being  the  inheritable  blood  that  induced  the 
bequest;  but  the  existence  of  the  policy  re- 
ferred to  cannot  do  away  entirely  with  the 
rule  that  the  general  term  cannot  include 
the  particular  class  unless  the  intention  to 
do  so  appears  by  necessary  implication.  It 
was  not  the  policy  of  the  common  law  alone 
that  led  to  the  rule.  So  we  are*not  permit- 
ted to  say  that,  the  policy  being  changed, 
the  rule  has  ceased  to  exist.  The  plain,  ordi- 
nary meaning  of  the  word  still  is,  presump- 
tively, legitimate  children,  but  the  inference 
arising  from  its  use,  unexplained,  is  some- 
what weakened,  so  that  evidence  or  circum- 
stances of  less  weight  than  before  are  deemed 
sufficient  to  rebut  it.  .  .  .  Now  any  rea- 
sonable evidence  that  the  testator  intended 
to  include  illegitimates  would  be  sufficient, 
and  where  the  class,  in  order  to  participate, 
must  do  80  through  the  mother,  less  evidence 
would  include  illegitimates  than  if  they  were 
reached  through  the  father  in  the  line  of 
descent.  .  .  .  It  is  said  by  some  text  writ- 
ers that  the  rule  of  necessary  implication  no 
longer  exists.  In  that  they  are  in  error.  The 
rule  remains  but  is  satisfied  by  less  evidence. 
It  follows  from  what  bas  preceded  that  there 
must  be  some  evidence  to  supplement  the 
policy  of  the  statute  in  order  to  warrant  us 
in  saying  that  the  testatrix  intended  by  the 
term  'children'  to  include  the  illegitimate  son 
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of  Sallie  Yerger.     We  fail  to  find  any  such 
evidence." 

In  Heater  v.  Van  Auken,  14  X.  J.  Eq.  159, 
the  court  said:  ''The  residuary  clause  of  the 
will  in  question,  under  which  tlie  children  of 
Mary  Heater  claim  title,  contains  no  express 
designation,  by  name  or  otherwise,  of  her 
illegitimate  children.  The  testator's  inten- 
tion to  include  them  in  that  devise,  if  it  ex- 
ist, must  appear  by  necessary  implication 
from  other  parts  of  the  will.  Does  it  so  ap- 
pear? The  testator,  after  giving  to  his  wife 
the  sole  use  of  all  his  real  estate  during  her 
life,  so  far  as  necessary  for  her  comfortable 
support,  gives,  in  the  first  place,  to  his  wife's 
daughter,  Mary  Heater  and  her  'children,' 
all  the  residue  of  the  profits  of  the  real  es- 
tate. He  then  declares  it  to  be  his  will  that 
his  wife  and  her  daughter  and  daughter's 
'children'  aforesaid  shall  have  the  manage- 
ment, use,  and  profits  of  all  his  goods  and 
chattels  during  the  life  of  his  wife.  By  the 
residuary  clause,  the  testator,  after  the  de- 
cease of  his  wife,  gives  all  the  residue  of  his 
estate,  both  real  and  personal,  to  the  said 
Mary  Heater  during  her  life,  and  after  her 
decease  to  her  'children,'  to  be  divided  equal- 
ly among  them.  These  are  the  only  provi- 
sions in  the  will  in  favor  of  the  children  of 
Mary  Heater,  as  a  class,  by  the  designation 
of  'children.*  None  of  them  contain  the  least 
intimation,  on  the  part  of  the  testator,  of 
an  intention  to  enlarge  the  legal  import  of 
the  term  'children'  used  in  the  will,  much 
less  any  necessary  implication  of  such  inten- 
tion. If  these  clauses  stood  alone  there  would 
be  no  room  for  question.  But  the  will  con- 
tains other  provisions  in  favor  of  tlie  illegiti- 
mate children  of  Mary  Heater,  which  are 
relied  upon  as  furnishing  evidence  of  an  in- 
tention on  t^e  part  of  the  testator  to  include 
them  in  the  general  designation  of  'children.' 
After  making  the  provisions  already  referred 
to,  and  giving  the  use  of  all  the  moneys  due 
him  to  his  wife  during  her  life,  the  testator, 
after  the  death  of  his  wife,  gives  to  Mary 
Heater's  son  John  one  hundred  and  fiftv  dol- 
lars,  to  be  paid  to  him  when  he  shall  arrive 
at  full  age,  and  to  the  said  Mary's  second 
son,  \\'illiam,  one  hundred  dollars,  to  be  paid 
to  him  when  he  shall  arrive  at  full  age;  and 
he  further  orders  and  directs,  that  if  his 
wife  shall  die  before  the  said  John  and  Wil- 
liam should  arrive  at  the  age  of  twenty-one, 
they  shall  have  the  interest  of  the  moneys 
due  the  testator  to  assist  them  in  obtaining 
education  until  they  arrive  at  full  age.  These 
clauses  show  that  John  and  William  were 
the  reputed  sons  of  Mary  Heater,  and  that 
the  testator  recognized  them  as  such;  and  if 
Mary  Heater  had  then  been  unmarried,  and 
had  no  legitimate  children,  they  would  have 
raised  a  strong  presumption  that  the  testa- 
tor intended  to  include  them  under  the  gen- 


eral designation  of  children.  But  at  the  date 
of  the  will  Mary  Heater  was  a  married 
woman  and  had  lawful  children,  who  fully 
answered  the  designation  given  to  the  intend- 
ed objects  of  the  testator's  bounty.  In  such 
case  the  mere  fact  that  the  testator  has  rec- 
ognized the  illegitimate  offspring  as  a  son  or 
child  will  not  entitle  him  to  take  under  a 
devise  to  children.  .  .  .  But  the  provisions 
of  this  will,  so  far  from  raising  a  necessary 
implication  that  the  testator  intended  by  the 
term  children  to  include  the  illegitimate 
children  of  Mary  Heater,  afford  a  strong  pre- 
sumption of  a  directly  contrary  intention. 
The  testator,  by  the  several  clauses  of  his 
will,  made  provision  for  the  'children'  of 
Mary  Heater  as  a  class.  These  provisions,  by 
their  terms,  clearly  operate  in  favor  of  her 
legitimate  children  only.  He  then  makes 
special  provision  for  her  two  illegitimate 
sons  by  name.  He  gives  to  each  a  legacy  pay- 
able at  twenty-one,  and  in  the  event  of  the 
death  of  his  widow  before  that  time,  makes 
provision  for  their  education.  He  makes  no 
special  provision  whatever  for  either  of  her 
legitimate  children,  who  were  younger,  and 
as  it  would  seem,  in  a  situation  more  to  re- 
quire this  peculiar  provision  for  their  pro- 
tection. This  marked  distinction  between  the 
two  classes  of  children  indicates  a  discrimi- 
nation in  the  testator's  mind  between  them, 
and  an  intention  not  to  include  the  illegiti- 
mate sons  under  the  general  provisions  in 
favor  of  the  children.  It  cannot  be  presumed 
that  the  testator  intended  to  make  the  ille- 
gitimate rather  than  the  legitimate  children 
of  Mary  Heater  the  favorite  objects  of  his 
bounty,  which  must  be  the  result  if  they  sliare 
the  benefits  of  the  residuarv  devise." 

In  Dorin  v.  Dorin,  13  Moak  (Eng.)  90. 
L.  R.  7  H.  L.  668,  45  L.  J.  Ch.  052,  31  Times 
L.  Rep.  281,  23  W.  R.  570,  the  Lord  Chancel- 
lor (Lord  Cairns)  said:  "My  Lords,  I  ad- 
here to  the  conclusions  which  I  was  able, 
upon  the  consideration  of  the  case  of  Hill  v. 
Crook,  L.  R.  6  H.  L.  ( Eng. )  265,  to  draw  from 
the  various  authorities  there  cited.  Accord- 
ing to  those  conclusions,  I  feel  myself  bound 
to  ask  whether,  with  a  knowledge  of  the  po- 
sition, and  whp.t  are  called  the  surrounding 
circumstances,  at  the  time  the  testator  made 
his  will,  there  is  anything  upon  the  face  of 
the  will  which  enables  me  to  say  that  those 
who  in  the  eye  of  the  law  were  not  his  chil- 
dren, were  intended  by  him  to  take  under  the 
general  expressions  used  in  his  will,  namely, 
*I  leave  her'  (meaning  his  wife)  'at  liberty 
to  direct  the  disposal  of  the  property  amongst 
our  children,  by  will,  at  her  death,  in  such 
manner  as  she  shall  think  fit,  and  sliould 
she  make  no  will  I  desire  that  the  property 
existing  at  her  death  shall  be  divided  as  far 
as  it  may  be  practicable  to  do  so  equally  be- 
tween my  children  by  her.*    The  testator  who 
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used  these  expressions  had  been  married  to 
the  wife  of  whom  he  speaks  the  day  before  he 
made  his  will.  He  had  had  two  children  by 
her,  who  at  that  time  were  of  age,  as  I  gath- 
er, the  elder  of  about  eight  or  nine,  and  the 
younger  nearly  three.  They  were  clearly  il- 
Ir-gitimate  children.  I  ventured  to  put  to  the 
learned  counsel  who  argued  the  case  at  the 
bar,  this  question:  supposing  that  it  had 
been  in  the  mind,  of  the  testator,  and  we  do 
not  know  and  cannot  know  what  his  mind 
was  except  by  his  own  expressions — suppos- 
ing it  had  been  in  his  mind  not  to  take  any 
notice  of  these  children  in  his  will,  or  to 
make  any  provision  for  them  by  his  will,  but 
to  make  a  provision  for  them  in  some  other 
way,  and  to  use  his  will  to  designate  merely 
his  wife  and  any  legitimate  children  who 
might  be  afterwards  bom,  would  not  every 
word  in  the  will  be  satisfied?  Undoubtedly 
every  word  would  be  satisfied.  Therefore,  if 
that  is  so,  you  are  not  able  to  say  that  the 
will  upon  the  face  of  it  constrains  you  to 
depart  from  what  is  the  ordinary  and  prima 
facie  legal  meaning  of  the  word  'children.' 
When  the  case  is  considered  that  is  the  true 
result.  Tliere  is  no  case  whatever  which 
would  enable  us,  in  the  interpretation  of 
this  will,  to  strain  the  word  'children*  be- 
yond its  ordinary  legal  meaning." 

In  Bealafeld  v.  Slaughtenhaupt,  213  Pa. 
St.  565,  62  Atl.  1113,  it  appeared  that  the 
testator  married  a  woman  who  had  at  the 
time  an  illegitimate  son  about  seven  years 
old  who  was  not  a  son  of  the  testator;  that 
this  son  lived  with  the  testator  and  his  wife 
as  a  part  of  the  family  until  he  was  seven- 
teen years  old  and  until  shortly  before  the 
making  of  the  will  in  question;  that  the 
testator  had  by  this  wife  seven  children  who 
were  the  plaintiffs  or  whose  interest  was 
owned  by  the  plaintiffs;  that  in  his  will  the 
testator  gave  all  his  property  to  his  wife, 
the  mother  of  the  children  named,  for  life  or 
widowhood,  and  at  her  death  the  property 
to  be  sold  by  his  executor  and  to  be  divided 
share  and  share  alike  "among  her  children 
and  mine."  The  court  said:  "We  have  no 
doubt  that  the  illegitimate  child  of  the  moth- 
er can  take  nothing  under  the  terms  of  this 
will,  because  of  the  well-established  rule  of 
law  that  the  word  'children'  and  like  words 
are  to  be  applied  only  to  legitimate  children 
unless  the  illegitimate  children  are  other- 
wise described  so  as  to  leave  no  doubt  that 
they  are  to  be  included." 

In  Tliompson  v.  McDonald,  22  N.  C.  463, 
it  appeared  that  a  testator  bequeathed  all 
his  property  to  his  two  sisters,  with  an  ex- 
press limitation  that  if  either  of  them  should 
die  without  a  child  or  children,  living  at  her 
^eath,  the  wliole  should  pass  to  the  surviv- 
ing sister.  In  denying  the  contention  that 
the  limitation  over  to  one  sister  did  not  take 


efi'ect,  because  the  other  died  leaving  an  il- 
legitimate child,  the  court  said :  "Now,  with- 
out deciding  upon  the  effect  of  a  bequest  ex- 
plicitly made  to  the  children  which  a  woman 
may  have,  whether  legitimate  or  natural,  or 
upon  the  effect  of  a  limitation,  in  case  a  wom- 
an should  not  leave  living  at  her  death  any 
child,  whether  legitimate  or  natural,  it  is 
enough  to  say,  upon  the  present  occasion,  that 
it  is  perfectly  clear  that  the  word  'children' 
per  se  imports  in  law  legitimate  children; 
and  that  none  but  legitimate  children  can  be 
understood  as  embraced  therein,  unless,  upon 
the  instrument  to  be  construed,  it  manifest- 
ly appears  that  natural  children  were  thereby 
intended.  .  .  .  Nor  is  this  legal  import  of 
the  term  'children'  at  all  altered  by  the  acts 
of  our  legislature,  which  permit,  where  a 
woman  dies  intestate,  and  without  legitimate 
children,  'those  commonly  called  illegitimate 
or  natural  children'  to  succeed  to  the  proper- 
ty of  their  mother.  They  are  not  thereby 
made,  in  law,  the  children  of  their  reputed 
mother,  but  enabled  to  take  her  property 
where  there  are  none  such,  under  the  descrip- 
tion of  persons  *comnionly  called  illegitimate 
or  natural  children.* " 

In  Hicks  v.  Smith,  94  Ga.  809,  22  S.  E 
153,  the  court  said:  "What  is  the  legal  stat- 
us of  this  plaintiff?  Whether  he  sues  as  the 
heir  at  law  of  his  reputed  father,  or  by  virtue 
of  a  supposed  right  as  a  purchaser  under  his 
great-grandfather's  will,  he  cannot  recover, 
because  the  estate  to  his  father  was  limited 
by  the  express  terms  of  the  will  to  enjoyment 
by  him  during  his  natural  life;  at  his  death, 
the  remainder  interest  in  fee  was  vested  in 
his  children,  and  he  having  none,  in  the  chil- 
dren of  his  brother.  Does  this  plaintiff  come 
within  the  class  of  persons  who  could  take 
under  this  provision  of  the  will?  Was  he 
in  legal  contemplation  the  child  of  Thomas 
A.  Parsons?  Was  he  such  a  child  as  the  tes- 
tator can  be  legally  presumed  to  have  had  in 
contemplation  at  the  time  of  the  execution 
of  the  will?  We  have  seen  that,  though  he 
might  have  been  of  the  blood  of  Thomas  A. 
Parsons,  and  while  he  was,  at  the  instance  of 
his  reputed  father,  made  legitimate  by  an  ap- 
propriate order  of  the  court,  yet  that  the 
legal  effect  of  such  judicial  legitimation  was 
only  to  so  far  confer  upon  him  a  status  as  a 
legitimate  child  as  to  enable  him  to  inherit 
from  his  father.  For  all  other  purposes  he 
was  still  a  bastard.  He  could  take  by  force 
of  the  statute  as  the  heir  of  his  father,  but 
he  could  not  thus  take  as  a  purchaser  under 
the  will  of  his  great-graiKifather.  There  is 
nothing  in  the  will  justifying  the  inference 
that  it  was  the  intent  of  the  great-grand- 
father to  include  him  as  a  legatee  thereunder. 
His  rights  are  referable  to  strict  law.  No 
presumptions  will  be  indulged  in  his  favor, 
and  we  will  presume  that  the  testator  intend- 
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ed  to  use  the  word  children  with  reference  to 
its  strict  legal  significance,  rather  than  as 
in  its  conventional  sense  it  is  occasionally 
employed.  To  undertake  to  presume  at  this 
late  day  that  it  was  the  purpose  of  this  testa- 
tor to  provide  by  his  will  for  all  his  descend- 
ants, legitimate  or  illegitimate,  and  that  he 
intended  as  he  employs  the  term  children  to 
apply  it  indiscriminately  to  all  descendants 
without  reference  to  antecedents  or  the  cir- 
cumstances of  birth,  not  only  does  violence 
to  his  express  -desire  legally  manifested  by 
the  terms  of  his  will,  but  it  may  not  wholly 
consist  with  his  idea  of  the  propriety  of  in- 
discriminately mixing  up  descendants.  His 
ideas  upon  the  propriety  of  begetting  illegiti- 
mates, and  after  they  were  begotten,  to  what 
extent  the  father's  obligation  to  provide  for 
them  would  justify  their  adoption,  might 
have  greatly  differed  from  those  of  his  grand- 
son. He  might  have  been  perfectly  willing 
that  this  grandson  in  the  high  and  honorable 
state  of  lawful  wedlock,  without  reference  to 
the  walks  of  life  from  whence  his  wife  might 
come,  should  transmit  his  name  and  with  it 
his  estate  to  his  posterity,  while,  on  the  other 
hand,  he  might  not  have  been  willing  that, 
stepping  aside  from  this  honorable  estate,  this 
grandson  should  bring  reproach  upon  his 
name  by  conferring  it  upon  one  whose  only 
title  to  estate  or  name  resulted,  not  from 
the  order  of  nature  operating  in  accordance 
with  the  ordinances  of  God,  but  by  virtue  of 
the  statute  in  such  case  made  and  provided. 
At  any  rate,  whatever  may  have  been  the  in- 
tention of  the  testator  with  respect  to  such 
descendants,  he  used  no  such  language  as  ex- 
pressly or  by  fair  implication  can  justify  the 
inference  that  he  intended  to  use  the  word 
children  in  other  than  the  sense  in  which, 
according  to  its  strict  legal  significance,  it 
is  authorized  to  be  employed.  He  used  no 
language  which  would  embrace  within  its 
meaning  the  plaintiff  or  designate  him  as 
an  intended  recipient  of  his  bounty.  He 
therefore  took  no  estate  under  the  will  in 
question,  has  no  interest  in  the  property  in 
controversy." 

An  illegitimate  child  of  a  sister  of  the 
testator,  although  described  in  the  earlier 
part  of  the  will  by  the  word  "nephew,"  has 
been  held  not  to  take  under  a  subsequent  gen- 
eral gift  to  the  "children"  of  the  testator's 
brothers  and  sisters.  In  re  Hall,  35  Ch.  D. 
(£ng.)  651.  And  an  illegitimate  child  re- 
ferred to  as  "my  grandson"  was  held  not  en- 
titled to  take  under  a  bequest  to  "children." 
Megson  v.  Hindle,  15  Ch.  D.  (Eng.)  198.  So, 
under  a  bequest  in  an  English  will  to  the 
"children"  of  an  Englishman  domiciled  in 
England,  who  afterwards  became  domiciled  in 
a  foreign  country,  and  there  married  the 
mother  of  his  illegitimate  children,  whereby 
they  became  legitimate  by   the   law  of  that 


country,  such  children  cannot  take  under  hia 
will  in  England,  on  the  ground  that  the  word 
"children"  in  an  English  will  must  be  con- 
strued to  mean  children  lawfully  begotten, 
unless  an  intention  appears  in  the  will  to  use 
the  term  in  a  different  sense.  Boyes  v.  Bed- 
ale,  1  Hem.  &  M.  798,  71  Eng.  Rep.  (Reprint) 
349;  In  re  Wilson,  L.  R.  1  Eq.  247,  affirmed 
sub  nom.  Shaw  v.  Gould,  "k.  R.  3  H.  L.  55. 
See  also  Goodman  v.  Goodman,  3  Giff.  643,  66 
Eng.  (Reprint)  665;  Matter  of  Wright,  2 
Kay  &  J.  595,  69  Eng.  Rep.  (Reprint)  920; 
Udny  V.  Udny,  L.  R.  1  H.  L.  Sc.  441. 

But  the  rule  that  illegitimate  children  can- 
not take  pari  passu  with  legitimate  children, 
in  the  absence  of  specific  directions,  does  not 
apply  to  a  gift  over,  and  in  Smith  v.  Jobson, 
32  Sol.  J.  (Eng.)  662,  59  L.  T.  N.  S.  397,  it 
was  held  that  an  illegitimate  child  took  there- 
under. 

While  not  deciding  whether  the  term  "chil- 
dren" would  generally  embrace  illegitimate  as 
well  as  legitimate  issue,  in  Carroll  v.  Carroll, 
20  Tex.  731,  it  was  held  that  under  a  devise 
to  "my  wife  and  children,"  the  term  includ- 
ed all  the  children  of  the  wife,  had  by  the 
testator,  whether  born  before  or  after  their 
marriage  and  who  were  alive  at  his  death, 
but  did  not  include  a  son  of  the  wife  who 
was  not  a  child  of  the  testator. 

A  devise  to  the  "children  lawfully  begot- 
ten" of  a  son  does  not  include  a  daughter  born 
out  of  wedlock  but  subsequently  legitimated 
by  the  statute  on  the  marriage  of  her  parents. 
Honolulu  Invest.  Co.  v.  Rowland,  14  Hawaii 
271. 

QUALIFICATIOX  OF  RULE. 

Under  the  fundamental  rule  in  the  con- 
struction of  wills  that  the  intention  of  the 
testator,  if  not  inconsistent  with  some  rule 
of  law,  must  control,  and  that,  to  ascertain 
that  intention,  the  court  will  look  to  the 
circumstances  attending  the  making  of  the 
will,  and  the  state  and  extent  of  the  testator's 
property  and  his  family,  it  is  held  that  un- 
der a  bequest  or  devise  to  "children,"  that 
word  is,  when  the  intention  so  to  interpret  it 
is  clearly  evinced  by  him,  to  be  construed  as 
including  illegitimate  children. 

England. — Beachcroft  v.  Beachcroft,  1 
Madd.  430,  56  Eng.  Rep.  (Reprint)  159; 
Woodhouselee  v.  Dalrymple,  2  Meriv.  419,  35 
Eng.  Rep.  (Reprint)  1000;  Gill  v.  Shelley.  2 
Russ.  &  M.  336,  9  L.  J.  Ch.  68,  39  Eng.  Rejx 
(Reprint)  422;  Bayley  v.  Snelham,  1  Sim. 
&  St.  78,  57  Eng.  Rep.  (Reprint)  31,  6  Ves. 
Jr.  534,  31  Eng.  Rep.  (Reprint)  721;  Wil- 
kinson V.  Adam,  1  Ves.  &  B.  422,  35  Eng.  Rep. 
(Reprint)  163,  affirmed  12  Price  470;  Mere- 
dith V.  Farr,  2  Y.  &  C.  Ch.  525,  63  Eng.  Rep. 
(Reprint)  235;  Hill  v.  Crook,  7  Moak  1, 
L.  R.  6  H.  L.  265,  42  L.  J.  Ch.  702,  22  W.  R. 
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137,  affirming  L.  R.  6  Ch.  311,  24  L.  T.  N.  S. 
4S$;  In  re  Humphries,  24  Ch.  D.  691;  In  re 
Bryon,  30  Ch.  D.  110,  55  L.,J.  Ch.  30;  In  re 
Hastie,  35  Ch.  D.  728,  56  L.  J.  Ch.  792,  67 
L.  T.  X.  S.  168,  35  W.  R.  602 ;  In  re  Horner, 
37  Ch.  D.  695,  57  L.  J.  Ch.  211,  58  L.  T.  N.  S. 
103,  36  W.  R.  348;  In  re  Wood  [1902]  2  Ch. 
542,  71  L.  J.  Ch.  723,  87  L.  T.  X.  S.  316,  18 
Times  L.  Rep.  710,  60  W.  R.  695,  reversing 
[1001]  2  Ch.  578,  70  L.  J.  Ch.  856, 
85  L.  T.  X.  S.  447,  50  W.  R.  102 ;  In  re  Love- 
land  [1906]  1  Ch.  542,  [1906]  W.  N.  46;  In 
re  Eve  [1909]  1  Ch.  796,  [1909]  W.  X.  86; 
Milne  v.  Wood,  42  L.  J.  Ch.  545 ;  In  re  Lowe, 
61  L.  J.  Ch.  416,  40  W.  R.  .475;  Clifton  v. 
Goodbun,  L.  R.  6  Eq.  278;  Holt  v.  Sindrey, 
L.  R.  7  Eq.  170,  38  L.  J.  Ch.  126;  Lepine  y. 
Bean,  L.  R.  10  Eq.  160;  Bentley  v.  Blizard, 
4  Jur.  X.  S.  652;  Dilley  v.  Matthews,  11  Jur. 
N.  S.  425,  12  L.  T.  X.  S.  488,  13  W.  R.  676 ; 
Re  Plant,  47  W.  R,  183. 

Canada, — Lobb  v.  Lobb,  22  Ont.  L.  Rep.  15, 
17  Ont.  W.  Rep.  212,  2  Ont.  W.  X.  44  affirm- 
ing  21  Ont.  L.  Rep.  262,  16  Ont.  W.  Rep.  200. 

in«fiana,--Eliiott  v.  Elliott,  117  Ind.  380, 
20  X.  £.  264,  10  Am.  St.  Rep.  54. 

yew  Jersey.— TuttXe  v.  Woolworth,  74  X. 
J.  Eq.  310,  77  Atl.  684. 

.YcM?  rorfr.— Gelston  v.  Shields,  16  Hun  143, 
affirmed  78  X.  Y.  275. 

Sorth  CaroKna.— Howell  v.  Tyler,  91  X.  C. 
207 ;  Sullivan  v.  Parker,  113  X.  C.  301,  18  S. 
E.  347.  See  also  Harrell  v.  Hagan,  147  X.  C. 
Ill,  60  S.  E.  909,  125  Am.  St.  Rep.  539. 

Rhode  Island, — See  In  re  Truman,  27  R.  I. 
209,  61  AtL  598. 

Virginia. — Bennett  v.  Toler,  16  Grat.  588, 
78  Am.  Dec.  638. 

In  the  leading  English  case  of  Hill  v.  Crook, 
7  Moak  1,  L.  R.  6  H.  L.  265,  42  L.  J.  Ch.  702,  22 
W.  R.  137,  affirming  L.  R.  6  Ch.  311,  24  L.  T.  X. 
S.  488,  it  was  said  that  there  were  two  classes 
of  cases  in  which  the  prima  facie  interpreta- 
tion of  the  word  "children"  in  a  will  as  mean- 
ing only  legitimate  children  might  be  depart- 
ed from.  And  this  more  concrete  statement 
of  the  rule  by  the  English  court  is  supported, 
though  not  in  terms,  by  the  decisions  of  the 
American  courts  in  the  cases  cited  under  the 
foregoing  general  rule.  One  class  of  cases 
is  that  in  which  it  is  impossible  from  the  cir- 
cumstances of  the  parties  that  any  legitimate 
children  could  take  under  a  general  bequest 
to  "children"  in  a  will.  See  as  so  construing 
a  will  under  those  circumstances,  Beachcroft 
V.  Beachcroft,  1  Madd.  430,  56  Eng.  Rep.  (Re- 
print) 159;  WoodhdUselee  v.  Dalrymple,  2 
Meriv.  419,  35  Eng.  Rep.  (Reprint)  1000; 
Bayley  v.  Snelham,  1  Sim.  &  St.  78,  57  Eng. 
Rep.  (Reprint)  31,  6  Vea,  Jr.  634,  31  Eng. 
Rep.  (Reprint)  721;  Hill  v.  Crook,  7  Moak 
1,  L.  R.  6  H.  L.  265,  42  L.  J.  Ch.  702,  22  W.  R. 
137,  affirming  L.  R.  6  Ch.  311,  24  L.  T.  X.  S. 
488;  In  re  Eve  [1909]  1  Ch.  796,  [1909]  W.  X.. 
86;  Clifton  V.  Ooodbun,  L.  R.  6  Eq.  278;  In 


re  Brown,  L.  R.  16  Eq.  239;  In  re  Frogley's 
Estate  [1905]  P.  137,  74  L.  J.  P.  72,  92  L.  T. 
X.  S.  429,  54  W.  R.  48,  21  Times  L.  Rep.  341; 
Bentley  v.  Blizard,  4  Jur.  X.  S.  652;  Tuttle 
V.  Woolworth,  74  X.  J.  Eq.  310,  77  Atl.  684; 
Howell  V.  Tyler,  91  X.  C.  207.  See  also  Holt 
V.  Sindrey,  L.  R.  7  Eq.  170,  38  L.  J.  Ch.  126. 
Thus,  where  a  testator  who  was  a  bachelor, 
or  a  testatrix  who  was  a  spinster,  bequeathed 
property  to  "children,"  it  was  held  that  an 
Illegitimate  child  was  meant,  and  not  a  legiti- 
mate child.  Frogley's  Estate  (Eng.)  [1905] 
P.  137,  74  L.  J.  72,  92  L.  T.  X.  S.  429,  54 
W.  R.  48,  21  Times  L.  Rep.  341;  Clifton  v. 
Goodbun,  L.  R.  6  Eq.  (Eng.)  278;  Beach- 
croft V.  Beachcroft,  1  Madd.  (Eng.)  430,  56 
Eng.  Rep.  (Reprint)   159. 

In  the  case  of  the  Frogley's  Estate,  supra, 
it  appeared  that  a  testatrix,  who  died  a  spin- 
ster, left  a  will  by  which  she  gave  all  her 
property  to  her  sister,  in  trust  for  all  the 
children  who  might  "belong  to"  her  (the  tes- 
tatrix) at  the  time  of  her  death,  to  be  equal- 
ly divided  between  them,  share  and  share 
alike,  to  and  for  their  own  sole  use  and  bene- 
fit, and  if  there  should  be  only  one  child 
"belonging  to"  her  at  the  time  of  her  decease, 
then  for  the  sole  use  and  benefit  of  that  child. 
And,  in  the  event  of  there  being  no  child  or 
children  "belonging  to"  her  at  the  date  of 
her  death,  the  testatrix  left  all  her  property 
to  her  sister,  the  said  Jane  Frogley,  absolute- 
ly. It  also  appeared  that  about  two  years 
after  the  date  of  the  will,  the  testatrix  gave 
birth  to  an  illegitimate  daughter,  who  mar- 
ried and  survived  her.  Bargrave  Deane,  J., 
said :  "I  am  of  opinion  that  the  grant  should 
go  to  the  illegitimate- daughter  of  the  testa- 
trix. In  my  view  there  is  a  great  distinction 
to  be  drawn  between  gifts,  whether  by  deed 
or  will,  by  a  man  in  favor  of  illegitimate 
children  and  gifts  by  the  mother  of  an  illegiti- 
mate child  or  children.  It  may  well  be  argued 
that,  in  the  former  case,  there  is  an  immoral 
consideration;  but  I  cannot  see  that  such  an 
argument  applies  in  the  case  of  gifts  by  the 
mother.  .  .  .  Therefore,  as  the  child  in 
the  present  case  did  undoubtedly  'belong  to* 
the  testatrix,  that  child  is  the  person  she  in- 
tended to  benefit,  and  there  is  nothing  in  the 
policy  of  the  law  to  affect  this  gift.  The 
grant  will,  therefore,  go  to  Gertrude  Smith, 
and  my  order  to  this  effect  will  include  a 
declaration  that,  on  the  true  construction  of 
this  will,  the  said  Gertrude  Smith  being  the 
only  child  belonging  to  Sarah  Eggar  Frogley, 
the  testatrix,  at  the  date  of  the  death  of  the 
said  Sarah  Eggar  Frogley,  is  entitled  to  the 
property  passing  under  the  will." 

So,  where  a  testator  devises  or  bequeaths 
property  to  the  "child"  or  "children"  of  an- 
other person,  knowing  that  that  person  has 
then  illegitimate  and  no  legitimate  children, 
it  has  been  held  that  it  was  his  intention  to 
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convey  a  present  benefit  to  the  illegitimate 
children  then  existing,  as  it  would  not  be 
presumed  that  he  intended  a  present  benefit 
to  a  person  who  did  not  then  exist  and  might 
never  come  into  being.  Woodhouselee  v.  Dal- 
rymple,  2  Meriv.  419,  35  Eng.  Rep.  (Reprint) 
1000;  Bayley  v.  Snelham,  1  Sim.  &  St.  78, 
57  Eng.  Rep.  (Reprint)  31,  6  Ves.  Jr.  534, 
31  Eng.  Rep.  (Reprint)  721;  In  re  Brown, 
L.  R.  16  Eq.  (Eng.)  239;  Bentley  v.  Blizard, 
4  Jur.  N.  S.  ( Eng. )  652 ;  Tuttle  v.  Woolworth, 
74  N.  J.  Eq.  310,  77  Atl.  684;  Howell  v.  Ty- 
ler, 91  N.  C.  207.  See  also  In  re  Horner,  37 
Ch.  D.  (Eng.)  695,  57  L.  J.  Ch.  211,  58  L.  T. 
N.  S.  103,  36  W.  R.  348.  In  Tuttle  v.  Wool- 
worth,  supra,  the  following  facts  appeared: 
The  testator  devised  to  the  trustees  a  house 
and  lot,  which  they  were  directed  to  permit 
his  daughter  to  use  and  occupy  during  her 
natural  life,  with  this  direction:  "And  after 
her  death  to  convey  the  same  to  her  children, 
or  if  "it  shall  be  deemed  more  desirable  by  my 
executors,  and  for  the  interest  of  said  chil- 
dren, then  to  sell  the  said  house  and  lot  and 
divide  the  proceeds  thereof  among  said  chil- 
dren, share  and  sliare  alike,  but  should  the 
said  Caroline  die  without  issue  her  surviving, 
then  I  direct  mv  said  executors  to  sell  and 
convey  the  said  house  and  lot  and  distribute 
the  proceeds  thereof  among  her  heirs,"  etc. 
The  testator  likewise  gave  to  his  executors 
and  trustees  certain  bonds  and  stocks  upon 
the  trust  that  they  should  collect  the  income 
therefrom  and  use  the  same  for  the  purpose 
of  paying  all  expenses  incidental  to  the  main- 
tenance of  the  above-mentioned  house  and  lot, 
and  if  there  was  any  balance  of  the  said  in- 
come remaining  unexpected  for  that  purpose, 
to  pay  the  same  to  his  said  daughter  during 
her  natural  life  and  upon  her  separate  in- 
dividual receipt;  "and  after  her  death  to  set 
off  the  said  bonds  and  stock  to  her  children 
or  theirs;  if  the  said  Caroline  shall  die  with- 
out issue  her  surviving  or  children  of  such 
issue,  then  said  bonds  and  stock  shall  revert 
to  my  estate,"  etc.,  one  of  the  portions  to  his 
executors  in  trust  for  the  use  of  his  daughter 
Caroline  during  her  natural  life,  "the  in- 
come of  said  part  to  be  paid  to  my  said 
daughter  Caroline  upon  her  separate  individ- 
ual receipt;  and  after  her  death  the  prin- 
cipal of  said  part  is  to  be  distributed  among 
her  children,  if  any  shall  her  survive.  If 
she  shall  leave  no  child  or  children  surviving 
or  issue  of  such  child  or  children  who  shall 
likewise  be  entitled,  then  such  part  shall  go 
to  my  son  and  remaining  daughter  [naming 
them]."  Some  time  prior  to  the  execution  of 
this  will  the  testator's  daughter  Caroline  had 
joined  a  semi-religious  and  sociological  so- 
ciety, whose  members  rejected  the  ideas  of 
the  marriage  relation  which  are  prevalent 
and  lawful  in  this  country.  She  there  con- 
tracted an  alliance  with  a  man  who  became 


the  father  of  her  only  child,  which  child  now 
claims  the  fund  in  the  hands  of  the  complain- 
ant as  the  child  or  issue  of  the  testator's 
daughter  Caroline,  and  as  one  who  came  with- 
in the  terms  of  the  will  as  such  child  or  issue. 
This  so-called  child,  now  the  claimant  of  the 
fund  in  question,  was  born  in  October,  1870, 
prior  to  the  execution  of  the  will  under  the 
terms  of  which  the  fund  is  to  be  distributed. 
It  appeared  thaf,  notwithstanding  the  lisual 
course  of  life  which  the  daughter  Caroline 
had  chosen,  the  friendly  and  filial  relations 
between  her  and  her  father  and  the  other 
members  of  the   family  were  never  broken. 
The  testator  was  a  man  of  large  wealth  and 
of  wide  business  experience.     He  was  presi- 
dent of  a  large  and  successful  banking  insti- 
tution, and  a  man  of  intelligence  and  high 
character.     Some  correspondence  between  the 
father  and   this  daughter  was   in  evidence; 
it  was  filled  with  expressions  of  respect  and 
affection   on   the   part   of   both.     When   her 
child  was  born  she  reported  the  fact  to  her 
father  (on  November  17th,  1870)  by  a  letter, 
in  which   she  gave  the  name  of  the  child's 
father,  and  stated  that  she  had  given  to  the 
child  himself  for  his  middle  name  the  family 
name  of  the  testator's'  family,  and  that  name 
the  claimant  still   bears.     It  was  manifest 
from   the   evidence   that   the   testator   knew 
that  his  daughter  had  contracted  an  illicit 
alliance  with  the  man  who  was  the  father  of 
her  child,  and  that  the  child  which  was  the 
fruit  of  this  irregular  relationship  was   il- 
legitimate, and  that  he  was  her  only  child,  her 
only  issue,  and  that  this  knowledge  came  \o 
him  before  the  execution  of  his  will.  In  fact, 
it  appears  that  he  had  executed  a  prior  will, 
which  was  in  force  at  the  time  of  the  birth 
of  the  child,  and  that  he  destroved  it  and  exe- 
cuted  the  present  will  after  that  event  and 
after  his  knowledge  of  it,  and  it  is  claimed, 
on  the  part  of  the  claimant,  that  a  proper  con- 
struction of  the  document  will  award  to  him 
the  whole  fund,  the  income  of  which  was  by 
the  will  given  to  the  daughter  (his  mother) 
for  life,  for  the  reason  that  the  testator  must 
by   necessary   implication   have   i^itended    to 
benefit  this  illegitimate  child,  there  being  no 
legitimate  issue  to  answer  the  demonstration 
of  the  will.     The  court  said:      "When   the 
facts  in  this  case  are  considered,  it  is  quite 
evident  that  the  testator  meant  to  make  pro- 
vision for  the  only  child  of  his  daughter  who 
was  living  at  the  date  of  the  will,  of  whom 
he  had  any  knowledge,  or  for  a  class  of  her 
children  who  might  be  born  to  her  during  her 
association  with  the  society  of  which  she  was 
a  member,  which  membership  for  ought  he 
knew  would  continue  during  the  remainder  of 
her  life.    He  could  have  had  in  contemplation, 
under  the  circumstances  disclosed  by  the  tes- 
timony, nothing  but  illegitimate  children,  be* 
'cause  at  the  time  he  made  his  will  there  was 
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DO  probability  that  she  would  ever  be  the 
mother  of  children  born  in  lawful  wedlock. 
It  must  therefore  be  implied  from  the  terms 
of  the  will  and  the  circumstances  surround- 
ing its  execution  that  the  testator  meant  that 
the  remainder  of  the  share  of  his  estate  in 
question  should  go  to  the  then  living  ille- 
gitimate child,  or  to  any  other  illegitimate 
children  that  might  be  the  fruit  of  her  ir- 
regular relationships  in  the  society  which  she 
had  joined." 

In  Bentley  v.  Blizard,  4  Jur.  N.  S.  (Eng.) 
65*2,  it  appeared  that  the  bequest  in  that  case 
"was  so  expressed  as  clearly  to  exclude  all 
but  illegitimate  children." 

In   Holt  V.   Sindrey,  L.  R.   7  Eq.    (Eng.) 
170,  38  L.  J.  Ch.  126,  it  appeared  that  a  tes- 
tator  believing  his   daughter's   marriage   to 
one    John    Lattimer   to   be   lawful,    and   the 
children  of  the  union  legitimate,  whereas  the 
contrary  was  the  fact,  gave  certain  property 
in  trust  during  the  life  of  his  daughter  Mary, 
the  wife  of  John  Lattimer,  for  her  sole  use, 
exclusive  of  her  then  present  or  any  future 
husband,    and    after   the   death    of  his   said 
daughter  to  pay  the  same  unto  all  and  every 
child  or  children  of  his  said  daughter  begot- 
ten or  to  be  begotten,  in  equal  shares  if  more 
than   one,   and   if   there   should   be  but   one 
child  then  the  whole  to  be  in  trust  for  such 
one  child,  and  to  be  vested  in  the  same  chil- 
dren when  they  attained  twenty-one,  or  died 
under  that  age  leaving  issue.     And  in  case 
there  should  not  be  any   such   child   of  his 
said  daughter  Mary  Lattimer,  or  in  case  all 
such    children    (if    any),    should   die   under 
twenty-one   without   leaving  issue,  then   the 
testator  gave  the  fund  in  trust  for  other  per- 
sons.   In  holding  that  the  children  took  there- 
under, the  court  said:    ^'Where  a  gift  is  made 
to  a  child  or  to  children  as  a  class  the  natural 
and  proper  meaning  jof  the  wor4  'child'  or 
'children'    is   legitimate,  child   or   legitimate 
children;  but  if  the  object  of  a  gift  is  clearly 
described  and  clearly  ascertainable  from  the 
words  of  the  will,  it  matters  nothing  whether 
the  object  of  the  gift  he  legitimate  or  ille- 
gitimate, because  an  illegitimate  child,  or  a 
number  of   illegitimate  children  as  a  class, 
if  properly  described,  may   be  a   legatee  or 
legatees  just  as  well  as  legitimate  children. 
But  in  the  construction  of  a  will  the  primary 
and   proper    signification   of   every   word    is 
to  be  attributed  to  it.     In  this  case  it  has 
been  argued  that  the  testator  must  be  taken 
to  have  meant  legitimate  children  only,  and 
that  as  there  are  no  legitimate  children  to 
answer  the  description  this  gift  must  alto- 
gether fail.    I  think  it  is  perfectly  clear  upon 
the  face  of  this  will  that  the  testator  under- 
stood that  his  daughter  Mary  Lattimer  was 
the  wife  of  John  Lattimer.    It  appears  upon 
the  face  of  the  will  that  he  believed  her  to 
be    the     lawful     wife    of    John     Lattimer. 


It  also  appears  upon  the  face  of  the  will, 
from  his  referring  to  children  'begotten^ 
.that  he  knew  there  were  in  existence  chil- 
dren born  of  ths  body  of  his  daughter,  and  that 
they  were  known  to  him  as  children  of  this 
marriage.  The  fact  that  from  an  unknown 
circumstance  that  marriage  was  not  a  lawful 
marriage,  though  believed  by  the  testator  to 
be  a  lawful  marriage;  and  the  fact  that  from 
that  unknown  circumstance  the  children  be- 
gotten of  Mary  Lattimer  were,  although  the 
testator  did  not  know  it,  illegitimate,  seems 
to  me  to  have  nothing  to  do  with  the  ques- 
tion whether  they  are  or  are  not  sufficiently 
described  in  the  will. '  If  there  had  been  any 
legitimate  children  begotten  of  the  body  of 
Mary  Lattimer,  the  description  would  prop- 
erly apply  to  those  children;  but  when  it  is 
an  ascertained  fact  that  there  are  no  other 
children  but  the  children  begotten  of  the  mar- 
riage with  Lattimer;  and  when  it  is  certain 
that  children  begotten  of  the  testator's 
daughter  are  the  objects  of  his  bounty,  and 
that  there  are  none  other  to  answer  the  de- 
scription but  the  children  of  the  marriage 
with  Lattimer,  I  cannot  say  that  these  chil- 
dren were  not  clearly  and  properly  described 
on  the  face  of  this  will  as  the  objects  of  the 
testator's  bounty.  The  words  of  the  will  are 
in  themselves  intelligibly  construed  in  their 
natural  sense  by  reference  to  what  it  is  cer- 
tain the  testator  knew,  viz.,  that  there  were 
children  begotten  of  the  marriage  of  his 
daugliter  with  Lattimer."  To  the  same  effect 
see  In  re  Lowe,  61  L.  J.  Ch.  (Eng.)  415,  40 
W.  R.  475. 

Likewise,  imder  the  presumption  which  ob- 
tains in  England  that  a  woman  past  a  cer- 
tain age  is  incapable  of  bearing  children,  it 
has  been  held  that  a  bequest  to  the  "children" 
of  a  widowed  sister  who  was  within  a  month 
of  the  age  of  sixty-eight  years  at  the  date  of 
the  will,  and  who  then  had  two  illegitimate 
and  no  legitimate  children,  was  held  to  be 
a  bequest  to  the  illegitimate  children.  In 
re  Eve  [1909]  1  Ch.  (Eng.)  796,  [1909]  W. 
N.  86,  wherein  Swinfen  Eady,  J.,  said:  "I 
propose  merely  to  state  the  law  as  laid  down 
by  the  highest  authority  and  apply  it  to  the 
case.  The  term  'children'  in  a  will  prima 
facie  means  legitimate  children,  and  if  there 
is  nothing  else,  the  circumstances  that  the 
person  whose  children  are  referred  to  has 
illegitimate  children  will  not  entitle  those 
illegitimate  children  'to  take.  Then  Lord 
Cairns  said  in  Hill  v.  Crook,  L.  R.  6  H.  L. 
282:  'But  there  are  two  classes  of  cases  in 
which  that  prima  facie  interpretation  is  de- 
parted from.  One  class  of  cases  is  where  it 
is  impossible  from  the  circumstances  of  the 
parties  that  any  legitimate  children  could 
take  under  the  bequest.  A  familiar  example 
of  that  might  be  given  in  this  way: — Suppose 
there   is   a  bequest  "to   the  children   of   my 
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daughter  Jane/'  Jane  being  dead,  and  having 
left  illegitimate  children,  but  having  left  no 
legitimate  children.  There,  inasmuch  as  the  * 
testator  must  be  taken  to  have  known  the 
state  of  his  family,  and  must  be  taken  to 
have  intended  to  benefit  some  children  of  his 
daughter  Jane,  and  inasmuch  as  she  had  no 
children  who  could  be  benefited  except  ille- 
gitimate children,  rather  than  that  the  be- 
quest should  fail  altogether  the  courts  will 
hold  that  those  illegitimate  children  are  in-' 
tended,  and  they  will  take  under  the  term 
"children."  Applying  that  statement  of  the 
law  to  this  case,  I  have  to  ask  myself  who 
could  the  testatrix  have  meant  when  she 
made  this  gift  to  the  children  of  Mary  Ann 
Burns,  the  old  widowed  sister  who  was  then 
living  with  her.  There  were  two  illegitimate 
children  whom  she  knew  all  about,  and  there 
never  could  be  any  other  or  legitimate  chil- 
dren who  could  take  under  this  bequest. 
Lord  Cairns  said  that  one  class  of  cases  in 
which  illegitimate  children  may  take  is, 
where  there  is  a  gift  to  children  and  it  is 
impossible  that  legitimate  children  should 
take.  That  is  this  case.  In  the  circumstances 
which  existed  at  the  date  of  the  will  it 
was  impossible  that  any  legitimate  children 
should  take.  There  were  none  and  never 
could  be  any.  It  is  impossible  to  come  to 
any  other  conclusion  than  that  the  testatrix 
intended  these  two  children  to  take,  and  I 
must  give  effect  to  that  intention — ^an  inten- 
tion which  I  arrive  at  not  from  any  conjec- 
ture as  to  what  the  testatrix  meant,  but  from 
the  will  itself  with  the  assistance  of  such 
surrounding  circumstances  as  I  am  bound  to 
look  at.  I  therefore  decide  that  the  two  ille- 
gitimate children  of  Mary  Ann  Burns  are  en- 
titled to  shares  in  the  residue."  See  also  In 
re  Horner,  37  Ch.  D.  (Eng.)  695,  67  L.  J. 
Ch.  211,  58  L.  T.  N.  S.  103,  36  W.  R.  348. 

Compare  Matter  of  Overhill,  1  Smale  &  G. 
(Eng.)  362,  17  Eng.  L.  &  Eq.  323,  22  L.  J. 
Ch.  485,  17  Jur.  342,  65  Eng.  Rep.  (Reprint) 
159,  wherein  the  court  said:  "Now,  the  only 
circumstances,  to  create  any  doubt  here,  were 
the  age  of  Mary  Bentley  at  the  date  of  the 
will  [46],  and  the  circumstances  under  which 
the  testatrix  made  her  will;  that  she  knew 
that  Mary  Bentley  had  children,  and  believed 
her  to  be  the  wife  of  the  individual  whom  she 
mentions  as  her  husband.  All  that  supports 
the  view  taken  ...  in  favor  of  the  ille- 
gitimate children,  but  is  contradicted,  .  .  . 
for  it  is  impossible  not  to  see  that  this  lady 
might  have  had  legitimate  children,  and  they 
could  not  have  been  excluded  from  the  benefit 
of  this  gift.  However  improbable  the  contin- 
gency, if  there  had  been  legitimate  children 
of  Mary  Bentley,  they  undoubtedly  would 
have  taken.  According  to  the  argument  in 
favor  of  the  only  children  which  she  had, 
they  would  have  been  entitled  to  take  with 


the  others,  and  under  the  same  description. 
That  is  forbidden  by  the  rule  of  law;  and 
therefore,  with  great  regret,  I  must  hold  that 
they  are  not  entitled  under  this  bequest." 

The  other  class  of  cases  referred  to  as  ex- 
ceptional in  Hill  V.  Crook,  7  Moak  1,  L.  R.  6 
H.  L.  265,  42  L.  J.  Ch.  702, 22  W.  R.  137,  affirm^ 
ing  L.  R.  6  Ch.  311,  24  L.  T.  N.  S.  488,  is  that 
wherein  there  is,  on  the  face  of  the  will  itself, 
and  on  a  just  and  proper  construction  and  in- 
terpretation of  the  words  used  In  it,  an  expres- 
sion of  the  intention  of  the  testator  to  use  the 
term  "children,"  not  merely  according  to  its 
prima  facie  meaning  of  legitimate  children, 
but  according  to  a  meaning  which  will  apply 
to,  and  which  will  include,  illegitimate  chil- 
dren. See  as  applying  that  rule,  Wilkinson 
V.  Adam,  1  Ves.  &  B.  422,  35  Eng.  Rep.  (Re- 
print) 163,  affirmed  12  Price  470;  Meredith 
V.  Farr,  2  Y.  &  C.  Ch.  625,  63  Eng.  Rep. 
(Reprint)  235;  Hill  v.  Crook,  7  Moak  (Eng.) 
1,  L.  R.  6  H.  L.  265,  42  L.  J.  Ch.  702,  22  W. 
R.  137,  affirming  L.  R.  6  Ch.  311,  24  L.  T. 
N.  S.  488;  In  re  Humphries,  24  Ch.  D.  (Eng.) 
691;  In  re  Bryon,  30  Ch.  D.  (Eng.)  110,  65 
L.  J.  Ch.  30;  In  re  Hastie,  35  Ch.  D.  (Eng.) 
728,  56  L.  J.  Ch.  792,  57  L.  T.  N.  S.  168,  35 
W.  R.  692;  In  re  Horner,  37  Ch.  D.  (Eng.) 
695,  57  L.  J.  Ch.  211,  58  L.  T.  N.  S.  103,  36 
W.  R.  348;  In  re  Harrison  [1894]  1  Ch. 
(Eng.)  561,  63  L.  J.  Ch.  385;  In  re  Wood 
[1902]  2  Ch.  (Eng.)  642,  71  L.  J.  Ch.  723,  87 
L.  T.  N.  S.  316,  18  Times  L.  Rep.  710,  50 
W.  R.  696,  reversing  [1901]  2  Ch.  578,  70 
L.  J.  Ch.  856,  86  L.  T.  N.  S.  447,  60  W.  R. 
102;  In  re  Loveland  [1906]  1  Ch.  (Eng.) 
642,  [1906]  W.  N.  46;  Milne  v.  Wood,  42  L. 
J.  Ch.  (Eng.)  646;  Holt  ▼.  Sindrey,  L.  R.  7 
Eq.  (Eng.)  70,  38  L.  J.  Ch.  126;  In  re  Brown 
L.  R.  16  Eq.  (Eng.)  239;  Bentley  v.  Blizard, 
4  Jur.  N.  S.  (Eng.)  662;  Dilley  v.  Matthews, 
11  Jur.  N.  S.  (Eng.)  426,  12  L.  T.  N.  S.  488, 
13  W.  R.  676;  In  re  Plant,  47  W.  R.  (Eng.) 
183;  Lobb  V.  Lobb,  22  Ont.  L.  Rep.  15,  17 
Ont.  W.  Rep.  212,  2  Ont.  W.  N.  44,  affirming 
21  Ont.  L.  Rep.  262,  16  Ont.  W.  Rep.  200. 

So,  an  illegitimate  child  will  take  under  a 
subsequent  gift  to  "children,"  where  there  has 
been  a  sufficient  description  of  the  child  in 
the  first  part  of  the  will  to  show  the  testa- 
tor's intention  to  include  that  child.  In  re 
Humphries,  24  Ch.  D.  (Eng.)  691;  In  re 
Bryon,  30  Ch.  D.  (Eng.)  110,  55  L.  J.  Ch. 
30;  In  re  Smilter  [1903]  1  Ch.  (Eng.)  198, 
[1902]  W.  N.  236. 

In  the  case  last  cited  it  appeared  that  a 
testator  gave  certain  property  to  the  chil- 
dren of  a  nephew  "including  amongst  such 
children  and  child  Samuel  Smilter  Revell,  the 
illegitimate  son  of  my  said  nephew."  It  was 
held  that  that  illegitimate  son  was  to  be 
considered  as  one  of  the  children  for  all  the 
purposes  of  the  will,  and  was  included  in  a 
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later  bequest  in  the  same  will  to  the  children 
of  the  testator's  nephews  and  nieces,  though 
not  specifically  mentioned  therein. 

Where  a  clause  of  a  testator's  will  direct- 
ed the  trustees  at  the  death  of  either  of  his 
daughters  to  pay  to  each  of  the  children  of 
the  deceased  daughter  an  equal  portion  of  her 
share,  discharged  of  said  trust,  the  lineal 
descendants  of  any  deceased  child  to  take  the 
part  of  such  share  as  their  parent  would 
have  taken  if  alive,  it  was  held  that  the 
testator  intended  by  this  devise  to  the  chil- 
dren of  his  deceased  daughter  to  include  il- 
legitimate as  well  as  legitimate  children, 
especially  where  he  presumably  had  full 
knowledge  of  the  existence  of  an  illegitimate 
child  of  his  daughter  at  the  time  of  the  ex- 
ecution of  his  will.  Eaton  v.  Eaton,  88  Conn. 
269,  91  Atl.  191. 

In  the  case  of  In  re  Homer,  37  Oh.  D. 
(Eng.)  695,  67  L.  J.  Ch.  211,  68  L.  T.  N.  S. 
103,  36  W.  R.  348,  it  appeared  that  the  tes- 
tator described  his  sister  as  ''the  wife  of 
Thomas  Homer,"  when  he  knew  well  that  she 
was  not  and  could  not  be  legally  the  wife 
of  the  person  named.  Hence,  it  was  held 
that  bis  use  of  the  correlative  term  "chil- 
dren" meant  the  children  or  offspring  bom 
of  that  connection,  and  therefore,  the  sister 
having  no  legitimate  children,  it  was  inferred 
that  the  testator  meant  her  illegitimate  chil- 
dren. 

In  Hughes  v.  Knowlton,  37  Conn.  429,  it 
appeared  that  a  testator's  will  provided  that 
the  remainder  of  his  property,  after  the  pay- 
ment of  his  debts,  should  be  divided  equally 
between  his  two  daughters,  "meaning  and 
intending  that  all  the  children  that  have  been 
or  may  be  born  of  their  bodies  shall  become 
heirs  to  the  same."  It  was  held  that  the 
daughters  took  a  fee,  and  that  the  words 
quoted  had  reference  to  the  fact  that  both 
daughters  had  illegitimate  children,  and  were 
meant  to  express  the  testator's  disapproba* 
tion  of  the  rigorous  common-law  rule  as  to 
the  incapability  of  bastards  to  take  property 
by  descent. 

In  Meredith  v.  Farr,  2  Y.  &  C.  Ch.  (Eng.) 
325,  63  Eng.  Rep.  (Reprint)  236,  it  appeared 
that  a  testator  bequeathed  one-half  of  his 
estate  to  the  children  of  his  daughter  Mary, 
and  the  other  half  to  the  children  of  his 
daugt^ter  Catherine.  At  the  date  of  his 
death,  his  daughter  Mary  had  six  children 
born  in  lawful  wedlock  and  two  illegitimate 
chHdren,  while  his  daughter  Catherine  had 
one  legitimate  and  three  illegitimate  chil- 
<iren.  These  latter  three  illegitimates  were 
named  in  the  will  in  another  bequest  to  them. 
It  was  held  that  the  legitimate  children  of 
^ry  were  entitled  to  one-half  the  bequest, 
and  that  all  the  children  of  Catherine,  wheth- 
^  legitimate  or  not,  took  the  other  half. 

Where  a  testatrix  devised  property  to  her 
daughter  for  life  and  at  her  death  to  "all 


the  children  of  her  body,"  and  it  appeared 
that  at  the  time  these  words  were  written 
there  had  been  born  of  the  body  of  her 
daughter  two  legitimate  and  four  illegitimate 
children,  it  was  held  that  the  latter  were  to 
be  considered  as  included  in  the  words  "all 
the  children  of  her  body,"  and  in  addition 
two  other  illegitimate  children  bom  after 
the  death  of  the  testatrix  were  to  be  includ- 
ed. Sullivan  v.  Parker,  113  N.  C.  301,  18 
S.  E.  347.  Compare,  as  to  the  holding  with 
respect  to  after-born  illegitimate  children,  In 
re  Harrison  [1894]  1  Ch.  (Eng.)  661,  83 
L.  J.  Ch.  385. 

A  devise  of  property  to  a  daughter  for 
life,  and  at  her  death  to  "be  equally  divided 
amongst  her  children,"  was  held  in  Bennett 
V.  Toler,  15  Grat.  (Va.)  588,  78  Am.  Dec. 
638,  to  include  an  illegitimate  son.  The 
court  said:  "And  so  adheri^ig  to  the  prin- 
ciple of  the  rule,  when  the  law  makes  the 
bastard  child  of  a  woman  her  child;  endows 
him  with  every  attribute  of  a  child  born  in 
wedlock;  includes  him  in  the  very  class  desig- 
nated as  children,  to  whom  her  estate  is  to 
pass  in  the  vent  of  her  dying  intestate;  a 
testator  speaking  of  her  children,  the  words 
must  be  construed  to  include  in  the  class 
all  who  in  law  are  her  children." 

The  right  *of  illegitimates  to  inherit  from 
or  through  their  mother  is  discussed  in  the 
note  to  Barron  v.  Zimmerman,  Ann.  Cas. 
1914D  574. 

In  a  few  instances  it  has  been  held  that 
the  word  "children,"  as  used  by  a  testator, 
meant  his  illegitimate  children,  to  the  ex- 
clusion of  his  legitimate  children  by  a  former 
wife.  Lepine  v.  Bean,  L.  R.  10  Eq.  (Eng.) 
160;  Elliott  V.  Elliott,  117  Ind.  380,  20  N.  E. 
264,  10  Am.  St.  Bep.  64;  Gelston  v.  Shields, 
16  Hun  143,  affirmed  78  N.  Y.  275.  Thus,  in 
Elliott  V.  Elliott,  supra,  it  appeared  that  a 
testator  devised  his  property  to  his  wife  in 
fee  "that  she  may  dispose  of  the  same  as  she 
may  think  best  for  herself  and  my  children." 
The  court  held  that  by  the  words  "my  chil- 
dren" the  testator  meant  his  illegitimate 
children,  to  the  exclusion  of  his  legitimate 
children  by  a  former  wife.  The  court  said: 
"Here  are  two  classes  of  persons  to  whom 
the  words  will  apply,  viz.,  two  legitimate 
children  in  England,  and  four  illegitimate 
children  in  this  country.  It  may  be  conceded 
that  when  a  man  speaks  of  his  children,  he 
is  ordinarily  understood  to  mean  his  legiti- 
mate children.  But  where  it  is  plain  from 
the  surrounding  circumstances  that  he  used 
the  words  in  a  diffei'ent  sense,  they  cannot 
be  given  that  meaning.  .  .  .  Fourteen 
years  prior  to  his  death  George  Elliott  aban- 
doned his  wife  and  children  in  England  and 
came  to  America,  where  he  married  another 
woman,  by  whom  he  had  four  children.  In 
his  will  he  bequeathed  all  his  property,  both 
real  and  personal,  to  the  woman  whom  be  mar- 
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ried  in  America,  in  trust  for  the  support  of 
herself  and  his  children,  to  be  sold,  and  the 
proceeds  expended  as  she  might,  in  her  judg- 
ment, deem  best.  So  far  as  appears  from  the 
record  in  this  case  she  had  no  knowledge  of 
the  existence  of  the  plaintiff  in  this  case;  in- 
deed, the  legal  presumption  is  that  she  had 
no  knowledge  that  George  Elliott  ever  had 
another  wife,  for  had  she  possessed  such 
knowledge  she  would  be  chargeable  with  the 
crime  of  living  in  open  and  notorious  adul- 
tery. Xo  such  charge  is  made.  The  plaintiff, 
at-  the  time  of  the  death  of  his  father,  was 
about  fifteen  years  of  age,  while  the  defend- 
ants herein  were  small  children.  In  the  light 
of  these  surrounding  circumstances  can  it 
reasonably  be  said  that  George  Elliott,  by 
his  will,  intended  to  provide  for  the  plain- 
tiff, and  leave  his  children  here  unprovided 
for  and  unprotected?  The  case  of  Gelston  v. 
Shields,  78  N.  r.  275,  is,  in  its  facts,  similar 
to  this  case.  In  that  case  Henry  Shields, 
the  testator,  by  his  will,  bequeathed  certain 
of  his  property  to  his  wife,  Catharine,  and 
bequeathed  the  remainder  to  his  children, 
without  naming  them.  After  his  death  one 
Jane  Shields,  or  Jane  Valentine,  appeared, 
and,  claiming  to  be  his  widow,  instituted  suit 
for  a  dower  interest  in  his  estate,  and  suc- 
ceeded. She  had  two  children,  who  claimed 
to  be  the  legitimate  children  of  Henry  Shields, 
deceased;  but  the  court,  construing  the  will 
in  the  light  of  the  surrounding  circumstances, 
held  that  the  testator,  in  bequeathing  his 
property  to  his  children,  must  have  intended 
to  bequeath  it  to  his  children  by  Catharine 
Shields,  who  was  designated  in  the  will  as 
his  wife.  Great  stress  was  placed  upon  the 
fact  that  the  wuU  named  Catharine  Shields, 
as  the  guardian  of  the  minor  children  of  the 
testator.  So,  in  this  case,  we  think  one 
strong  circumstance  in  the  case  tending- to 
show  the  intention  of  the  testator,  is  the  fact 
that  George  Elliott  constituted  Mary  Ann 
Elliott  the  trustee  of  his  property,  to  be  ex- 
pended by  her  for  the  support  of  his  children. 
In  our  opinion  the  words  'my  children*  in  the 
will  in  question  mean  the  children  of  George 
Elliott  by  his  wife  Mary  Ann  Elliott." 

While  a  general  bequest  to  "children"  may 
be  good  as  a  gift  to  illegitimate  children  as  a 
class,  provided  it  clearly  appears  that  they 
were  intended  to  be  the  objects  of  the  gift, 
no  gift,  however  express,  to  unborn  illegiti- 
mate children  is  allowed  by  law,  nor  under  a 
gift,  good  as  to  illegitimate  children  as  a 
class,  will  after-bom  illegitimate  children  be 
permitted  to  take.  Pratt  v.  Mathew,  22  Beav. 
328,  52  Eng.  Rep.  (Reprint)  1134,  4  \V.  R. 
418,  affirmed  2  Jur.  (X.  S.)  1055,  25  L.  J. 
Ch.  686,  4  W.  R.  772;  Hill  v.  Crook,  7  Moak 
(Eng.)  1,  L.  R.  6  H.  L.  265,  42  L.  J.  Ch.  702, 
22  W.  R.  137,  affirming  L.  R.  6  Ch.  311,  24 
L,  T.  X.  S.  488;  Crook  v.  Hill,  3  Ch.  D.  773, 


46  h,  J.  Ch.  119;  Howarth  v.  Mills,  L.  R.  2 
Eq.  389;  Holt  v.  Sindrey,  L.  R.  7  Eq.  170, 
38  L.  J.  Ch.  126.  And  see  the  dicta  to  this 
effect  in  the  majority  of  the  cases  cited 
throughout  this  note.  Compare  SuUiyan  t. 
Parker,  113  N.  C.  301,  18  S.  E.  347. 

Thus  in  Howarth  v.  Mills,  L.  R.  2  Eq.  (Eng.) 
389,  it  was  held  that  a  bequest  by  a  spinster 
who  had  gone  through  the  form  of  marriage 
with  the  widower  of  her  deceased  sister  to 
her  "children,  legitimate  or  otherwise,"  did 
not  include  after-born  children,  and  that  only 
the  child  living  at  the  date  of  the  will  took 
thereunder. 

The  rule  last  stated  is  subject  to  the  ex- 
ception found  in  those  cases  which  have  con- 
strued the  word  "children"  to  mean  ille- 
gitimate children  begotten  before  the  death 
of  the  testator,  as  children  born  after  the 
date  of  the  will  and  before  the  death  of  the 
testator,  or  children  born  in  due  time  after 
his  death,  or  en  ventre  sa  mere.  Gordon  v. 
Gordon,  1  Meriv.  (Eng.)  148,  35  Eng.  Rep. 
(Reprint)  628;  Wilkinson  v.  Adam,  1  Ves. 
&  B.  422,  35  Eng.  Rep.  (Reprint)  163,  af- 
firmed 12  Price  470;  Occleston  v.  Fullalove, 
L.  R.  9  Ch.  (Eng.)  147,  43  L.  J.  Ch.  297,  22 
W.  R.  305;  Crook  v.  Hill,  3  Ch.  D.  773, 
46  L.  J.  Ch.  119;  lu  re  Hastie,  35  Ch,  D. 
(Eng.)  728,  56  L.  J.  Ch.  792,  67  L.  T.  N.  S. 
168,  35  VV.  R.  692;  In  re  Loveland  [1900] 
1  Ch.  (Eng.)  542,  [1906]  W.  N.  40;  Holt 
Y.  Sindrey,  L.  R.  7  Eq.  (Eng.)  170,  38  L.  J. 
Ch.  126;  Dilley  v.  Matthews,  11  Jur.  X.  S. 
(Eng.)  426,  13  W.  R.  676.  See  also  In  re 
Bolton,  31  Ch.  D.  (Eng.)  542,  55  L.  J.  Ch. 
398,  34  VV.  R.  325;  Earle  v.  Wilson,  17  Ves. 
Jr.  528,  34  Eng.  Rep.  (Reprint)  205.  Com- 
pare Mortimer  v.  West,  3  Russ.  370,  38  Eng. 
Rep.  (Reprint)  616;  In  re  Lowe,  61  L.  J.  Ch. 
(Eng.)  415,  40  W.  R.  475.  In  Gordon  v. 
Gordon,  supra.  Lord  Chancellor  Eldon  said: 
"There  are  two  questions  in  this  case.  Upon 
the  first  of  these,  which  is  the  general  ques- 
tion, I  remain  of  my  former  opinion,  that  it  is 
possible  to  hold,  consistently  with  the  doc- 
trine of  Lord  Coke,  that,  if  an  illegitimate 
child  en  ventre  sa  mere  is  described  so  as  to 
ascertain  the  object  intended  to  be  pointed 
out,  it  may  take  under  that  description. 
Then,  with  regard  to  the  application  of  that 
principle  to  the  present  case,  I  studiously  ab- 
stain from  expressing  any  opinion  as  toA^hat 
it  would  be  if  the  words  were  *to  my  child.' 
while  I  decide  that,  the  words  being  only  'the 
child  with  which  A.  B.  is  now  pregnant,' 
those  words  will  do  so  as  to  give  effect  to  the 
intention  in  its  favor.  ...  I  repeat  that 
this  is  not  to  be  taken  as  governing  either 
the  question  of  what  would  be  my  decision 
if  the  words  were  *to  my  child,'  or  that  which 
would  arise  out  of  a  bequest  to  an  illegiti- 
mate child  not  only  unborn,  but  not  in  esse, 
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erea  though  it  may  be  Buffieiently  pointed 
oat  as  the  child  of  a  particular  xoother." 

The  general  question  whether  a  gift  to 
"'children"  and  the  like  includes  a  child  en 
Tentre  sa  mere,  is  treated  in  the  notes  to 
Villar  V.  Gilbey,  7  Ann.  Cas.  130,  and  In  re 
Salaman,  12  Ann.  Cas.  199. 

In  several  instances  it  has  been  held  that 
an  illegitimate  child  who  has  been  subsequent- 
ly legitimated  is  entitled  to  take  under  a 
general  bequest  to  "children."  In  re  Andros, 
24  Ch.  D.  (Eng.)  637,  52  L.  J.  Ch.  793,  32 
W.  R.  30;  In  re  Grey  [1892]  3  Ch.  (Eng.)  88; 
Harness  v.  Harness,  50  Ind.  App.  364,  98 
X.  E.  357 ;  Gates  v.  Seibert,  157  Mo.  264,  57 
S.  W.  1065,  80  Am.  St.  Rep.  625;  Morton 
T.  Morton,  62  Neb.  420,  87  N.  W.  182 ;  Smith 
V.  Lansing,  24  Misc.  566,  53  N.  Y*  S.  633; 
Bennett  v.  Toler,  15  Grat.  (Va.)  588,-  78 
Am.  Dec.  638.  In  Gates  v.  Seibert,  supra, 
it  was  held  that  a  statute  (R.  S.  Mo.  1899, 
§  2917)  making  antenuptial  children  legiti- 
mate, though  a  part  of  the  statute  of  descents 
and  distributions,  was  not  limited  in  its  ef- 
fect to  inheritance  in  case  of  intestacy  but 
applied  to  those  claiming  to  take  as  pur- 
chasers under  a  will.  Thereunder,  it  was 
held  that  a  child  born  out  of  wedlock  but 
legitimated  by  the  subsequent  marriage  of 
the  parents  and  the  father's  recognition  of 
her  as  his  child  shared  in  a  devise  by  the 
father  to  his  "children,"  with  the  legitimate 
children  of  the  marriage. 

It  has  been  several  times  held  that  where  a 
will  definitely  refers  to  illegitimate  children 
as  "children  of  the  testator,"  a  subsequent 
use  of  the  word  ''children"  will  be  deemed 
to  include  such  illegitimates.  In  re  Parker 
(1897]  2  Ch.  (Eng.)  208,  76  L.  T.  N.  S.  421; 
In  re  Walker  [1897]  2  Ch.  (Eng.)  238,  66 
L  J.  Ch.  622,  77  L.  T.  N.  S.  94,  45  W.  R. 
647;  Lobb  v.  Lobb,  21  Ont.  L.  Rep.  262,  16 
Ont.  W.  Rep.  200,  affirmed  22  Ont.  L.  Rep. 
15,  17  Ont.  W.  Rep.  212,  2  Ont.  W.  N.  44. 
For  A  general  discussion  of  the  construction 
to  be  applied  to  words  repeated  in  a  will,  see 
the  note  to  Roskrow  ¥.  Jewell^  Ann  Cas. 
1914B  63. 
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Kansas  Supreme  Court— February  10,  1917. 
09  Kmn,  814;  163  Poo.  188. 


latoxieatimc  Uqnon  —  BeK«latioa  of 
Tramsportation  —  Validity. 

Under  the  laws  of  this  state  cities  of  the 
first  class   have   power   to    pass    ordinances 
Ann.  Cas.  1918B. — 18. 
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regulating  the  transportation  of  intoxicating 
liquors  for   legal   purposes   and   prohibiting 
such  transportation  for  illegal  purposes. 
[See  note  at  end  of  this  case.] 

Mniiioipal  Corporations  —  Ordiaanoea 
—  Subject  and  Title. 

The  ordinance  attacked  contains  but  one 
subject,  and  that  subject  is  clearly  expressed 
in  the  title. 

[See  Ann.  Cas.  1912C  192.] 

Intozicatins  Iiiquora  -»  Recnlation  of 
Transportation  — >  Validity. 

A  city  ordinance  regulating  the  transporta- 
tion of  intoxicating  liquors  for  l^gal  pur- 
poses, and  prohibiting  such  transportation 
for  illegal  purposes,  is  consistent  with  the 
law  of  this  state  regulating  the  transporta- 
tion and  delivery  of  intoxicating  liquors. 

[See  note  at  end  of  this  case.] 

Same. 

Such  an  ordinance  as  is  mentioned  in  sec- 
tion 1  of  this  syllabus  is  not  an  unlawful 
regulation  of  interstate  commerce. 

[See  note  at  end  of  this  case.] 

Same. 

Such  an  ordinance  as  is  mentioned  in  sec- 
tion 1  of  this  syllabus  is  a  law  of  this  state 
within  the  meaning  of  the  United  States  Con- 
stitution, and  of  the  Webb-Kenyon  Act  (Part 
1,  37  U.  S.  Stat,  at  Large,  ch.  90,  p.  699, 
4  Fed.  St.  Ann.  (2d  ed.)  593). 

[See  note  at  end  of  this  case.] 

Municipal  Corporations  —  Offense  nn% 
der  Ordinance  —  Negati-rins  Excep- 
tions. 

In  charging  an  offense  under  a  city  ordi- 
nance,- it  is  not  necessary  to  plead  any  of  the 
exceptions  named  in  the  ordinance,  where 
such  exceptions  are  not  contained  in  the 
clause  which  creates  the  offense. 

[See  6  Ann.  Cas.  726;  13  Ann.  Cas.  364;' 
Ann.  Cas.  1913B  135.] 

Intoxicating  Iiiqnors  —  Regnlation  of 
Transportation  —  Validity. 

An  ordinance  which  attempts  to  Vegulate 
the  transportation  of  intoxicating  liquors 
within  the  city  for  legal  purposes,  and  to 
prohibit  such  transportation  for  illegal  pur- 
poses, but  which  does  not  permit  the  trans- 
portation of  such  liquors  for  all  of  the  pur- 
poses recognized  as  legal  by  the  law  of  the 
state,  is  invalid;  and  a  judgment  quashing 
a'  complaint  drawn  under  such  an  ordinance 
will  be  sustained. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Wyandotte 
county:    Hutch inqs,  Judge. 

Prosecution  of  Harry  Jordan  for  violation 
of  municipal  ordinance.  Judgment  for  de- 
fendant. Municipality  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmsd. 

Hugh  J.  BmUh,  Lee  Judy  and  Thomaa  M. 
Van  Cle<Jkve  for  appellant. 

Thomas  A.  Pollock,  R.  J.  Ingraham  and 
L.  E.  Durham  for  appellee. 

WiUi4fm  //.  McCamiah,  as  amicus  ouricte. 
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[815]  Mabshall,  J. — ^The  plaintiff  appeals 
from  a  ruling  of  the  trial  court  quashing  a 
complaint  drawn  under  a  city  ordinance. 
The  ordinance,  including  its  title,  is  as  fol- 
lows: 

"Obdinanoe  No.  11,500. 

''An  Ordinance  relating  to  the  suppression  of 
the  sale  and  delivery  of  intoxicating  liq- 
uors ;  declaring  property  used  in  connection 
therewith  niusances,  and  providing  for  the 
abatement  of  such  nuisances. 

"Be  it  Ordained  by  the  Board  of  Commisaion-^ 
era  of  the  City  of  Kansas  City^  Kansas, 

"Section  1.  That  it  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  drive  or 
operate  upon  any  boulevard,  street,  avenue, 
alley,  public  highway,  or  public  ground  of 
the  City  of  Kansas  City,  Kansas,  any  car, 
wagon,  truck,  or  vehicle,  the  cargo  of  which 
consists  wholly  or  partly  of  any  intoxicating 
liquor;  excepting  as  hereinafter  proTided  in 
Section  6. 

"Section  2.  The  driving  or  operating  upon 
any  boulevard,  street,  avenue,  alley,  public 
highway  or  public  ground  of  said  City  any 
car,  wagon,  truck  or  vehicle,  the  cargo  of 
which  consists  wholly  or  partly  of  any  in- 
toxicating liquor,  and  such  car,  wagon,  truck 
or  vehicle,  and  the  cargo  thereon,  and  any 
animal  or  animals  drawing  the  same,  are 
hereby  declared,  to  be  common  nuisances,  ex- 
cepting as  hereinafter  provided  in  Section  6. 

"Sbxttion  3.  The  driving  or  operating  upon 
any  boulevard,  street,  avenue,  alley,  public 
highway  or  public  ground  of  said  city  of  any 
car,  wagon,  truck  or  vehicle,  upon  which  is 
inscribed,  lettered,  pasted,  or  upon  which  is 
carried  "so  as  to  be  exposed  to  the  public 
view,  the  name  of  any  person,  firm  or  corpo- 
ration engaged  in  the  manufacture,  sale  or 
distribution  of  intoxicating  liquors,  or  upon 
which  vehicle  or  cargo  appears  any  word, 
sign,  emblem,  device  or  object  which  indicates 
in  any  way  that  the  cargo  of  such  vehicle 
above  mentioned  and  referred  to  consists 
wholly  or  partly  of  intoxicating  liquors,  is 
hereby  declared  to  be  unlawful  and  to  con- 
stitute a  common  nuisance. 

"Section  4.  Any  person,  company,  firm  or 
corporation  violating  any  of  the  provisions 
of  Sections  I,  2  and  3  of  this  ordinance  shall 
be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  before  the  Police  Judge  shall  be 
fined  in  any  sum  not  less  than  One  Hundred  i 
Dollars  ($100.00)  nor  more  than  Five  Hun- 
dred Dollars    ($500.00),  and  be  imprisoned 
not    less   than    thirty    days   nor   more   than  * 
six   months   for   each   offense,   and  adjudged 
[816]  to  payment  of  costs,  and  shall  be  com- 
mitted to  the  city  jail  until  such  fines  and  ' 
costs  are  paid. 


"Section  6.  The  Chief  of  Police  or  any  po- 
lice officer  of  the  City  of  Kansas  City,  Kan- 
sas, is  hereby  authorized  upon  the  arrest  of 
any  person  or  persons  found  in  charge  of, 
operating,  or  assisting  to  operate  any  car, 
wagon,  truck  or  vehicle  upon  any  of  the 
boulevards,  streets,  avenues,  alleys,  public 
highways,  or  public  grounds  of  the  City  of 
Kansas  City,  Kansas,  the  cargo  of  which  con- 
sists wholly  or  partly  of  any  intoxicating 
liquors,  or  upon  which  appears  any  matter 
prohibited  by  Section  3  hereof,  shall  forth- 
with seize  such  conveyance  or  vehicle  and  an 
animal  or  animals  drawing  the  same,  and  all 
intoxicating  liquors  thereon  and  hold  the 
same  until  the  trial  of  the  person  or  persons 
arrested  for  drivijig  or  operating  such  con- 
veyance or  vehicle  and  upon  conviction  of 
such  person  or  persons  in  the  police  court 
and  the  adjudging  of  such  liquors  and  prop- 
erty to  be  a  nuisance  as  defined  in  Section  1 
and  2  hereof,  all  intoxicating  liquors  to- 
gether with  their  containers  so  seized  shall 
be  forthwith  destroyed  by  direction  of  the- 
Chief  of  Police,  and  other  property  so  seised 
shall  be  advertised  for  sale  by  the  Chief  of 
Police  giving  ten  days'  notice  in  the  official 
city  paper  of  the  time  and  place  of  sale,  and 
the  proceeds  derived  from  such  sale  shall  be 
applied  first,  to  the  expense  of  the  sale,  and 
any  surplus  shall  be  applied  to  the  payment 
of  fines  and  costs  of  the  person  or  persons 
convicted  of  operating  such  nuisance  if  the 
property  belonged  to  such  perscm  or  persons; 
and  if  such  property  belonged  to  any  person 
or  persons  not  a  party  to  the  suit,  such  pro- 
ceeds shall  be  paid  to  the  owner  of  the  prop- 
erty; provided,  that  any  person  may  have  a 
trial  as  to  his  rights  of  property  in  any  of 
the  articles  so  seized  by  serving  a  notice  in 
writing  to  that  effect  upon  the  Chief  of  Po- 
lice at  any  time  before  the  trial  of  the  person 
from  whom  such  property  was  taken,  where- 
upon, the  Police  Judge  shall  set  the  same 
down  for  trial  and  may  hear  and  deterinine 
tlie  same  so  far  as  it  affects  the  right  of  the 
officer  to  seize  and  hold  the  eame  for  a  vio- 
lation of  this  ordinance,  which  trial  may  be 
had  in  connection  with  or  separately  from, 
the  trial  of  the  person  from  whom  the  prop- 
erty or  goods  were  taken. 

"Section  6.  Nothing  in  this  ordinance  shall 
be  construed  to  prevent  any  person  front 
bringing  into  the  city,  personally,  intoxicat- 
ing liquors  purchased  outside  of  the  State  of 
Kansas,  nor  to  prevent  any  such  purchaser 
from  receiving  through  a  common  carrier 
within  the  city  intoxicating  liquors  purchased 
by  any  such  person  outside  of  the  State  of 
Kansas  and  to  which  intoxicating  liquors  the 
title  vested  in  the  purchaser  outside  of  the 
State  of  Kansas,  when  such  intoxicating 
liquors  are  intended  to  be  possessed  and  re- 
ceived by  such  purchaser  for  his  personal  use 
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'Sscnox  7.  All  persons,  firms  or  corpora- 
tions doing  business  outside  of  the  City  of 
Kansas  City,  Kansas,  which  shall  sell  in  such 
outside  state  or  territory  any  intoxicating 
liquors  to  residents  of  the  City  of  Kansas 
City,  Kansas,  shall  file  daily  with  the  City- 
Clerk  of  the  City  of  Kansas  City,  Kansas,  a 
carbon  copy  of  each  and  every  order  taken 
upon  [817]  which  such  intoxicating  liquor  is 
sold,  and  also  shall  file  with  the  cil^  clerk 
the  names  and  addresses  of  every  purchaser 
to  whom  such  intoxicating  liquor  is  con- 
signed, and  a  failure  to  so  report  such  sales 
shall  be  a  misdemeanor  and  upon  conviction 
of  such  failure  any  person  so  failing  shall 
be  fined  in  any  sum  not  less  than  five  dollars 
nor  more  than  twenty-five  dollars." 

The  count  of  the  complaint  against  which 
the  motion  to  quash  was  filed  is  as  follows: 

"Before  the  Police  Court,  J.  H.  Brady, 
•Judge,  J.  M.  Dunlavy  complains  of  Harry 
Jordan,  and  being  duly  sworn,  on  oath  says 
that  he,  the  said  Harry  Jordan,  at  and  in  the 
city  of  Kansas  City,  county  of  Wyandotte 
and  State  of  Kansas,  and  on  or  about  the 
2nd  day  of  November,  1915,  did  unlawfully 
drive  and  operate  upon  the  streets,  avenues, 
boulevards,  alleys  and  public  highways  of 
said  city,  a  certain  truck  or  wagon,  the 
cargo  of  which  then  and  there  consisted  of 
intoxicating  liquors,  to  wit,  about  eleven 
(11)  empty  and  sixteen  (16)  full  cases  of 
beer,  the  said  Harry  Jordan  not  being  en- 
gaged in  any  manner  as  a  common  carrier 
delivering  liquors  previously  purchased  out-, 
side  of  the  state  of  Kansas,  but  was  trans- 
porting said  beer  about  the  streets  for  an 
unlawful  purpose,  in  violation  of  Section  1 
of  Ordinance  No.  11500  of  the  ordinances  of 
the  City  of  Kansas  City,  Kansas." 

The  grounds  of  the  defendant's  motion  to 
quash  the  complaint  are  that  the  complaint 
does  not  state  facts  sufileient  to  constitute  an 
offense,  and  that  the  ordinance  is  invalid  for 
a  number  of  stated  reasons. 

1.  The  defendant  insists  that  the  ordinance 
is  void  because  no  power  to  enact  it  has  been 
delegated  to  the  city.  The  defendant  argues 
that,  because  section  5532  of  the  General 
Statutes  of  1915  authorizes  cities  to  pass 
ordinances  prohibiting  the  sale  of  intoxicat- 
ing liquor  and  suppressing  common  nui- 
sances, and  no  other  authority  is  specifically 
given,  the  city  has  no  power  to  pass  any 
other  ordinance  having  for  its  object  the  sup- 
pression of  the  traffic  in  intoxicating  liquor. 

Section  1221  of  the  General  Statutes  of 
1915  reads : 

"The  mayor  and  council  may  levy  and  col- 
lect a  license  tax  upon  and  regulate  any  and 
all  callings,  trades,  professions  and  occupa- 
tions conducted,  pursued,  carried  on  or  oper- 
ated within  the  limits  of  such  city,  including 
.     .     .      express    companies    and    agencies, 
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.  .  .  and  all  wagons  and  other  vehicles 
transporting  merchandise  or  passengers  for 
pay." 

This  statute  is  a  part  of  the  charter  powers 
of  cities  of  the  first  class  operating  under 
the  mayor  and  council  form  of  government, 
[818]  and  is  retained  in  the  charter  powers 
of  such  cities  operating  under  the  commission  , 
form  of  government.  (Gen.  Stat.*  1915, 
§  1665.)  Under  both  forms  of  government 
cities  of  the  first  class  have  power — 

"To  make  all  needful  police  regulations 
necessary  for  the  preservation  of  good  order 
and  the  peace  of  the  city,  and  to  prevent 
injury  to  or  the  destruction  of  or  interfer- 
ence with  public  or  private  property."  (Gen. 
Stat.  1915,  §§  1094,  1508.) 

This  is  known  as  the  general  welfare  clause. 
Broad  and  varied  powers  are  granted  by  this 
clause.  A  brief  statement  of  these  powers  is 
found  in  section  895  of  volume  3  of  McQuil- 
lin  on  Municipal^  Corporations,  where  the 
author  says: 

"Specifically,  under  the  general  welfare 
clause,  or  by  virtue  of  general  grant  of  power 
(as  will  clearly  appear  from  the  sections 
which  follow),  municipal  corporations  are 
authorized  to  enact  appropriate  and  reason- 
able ordinances,  to  preserve  the  health  and 
provide  necessary  and  desirable  sanitary  reg- 
ulations for  the  local  population,  to  abate 
nuisances  and  regulate  various  kinds  of  occu- 
pations that  may  become  nuisances  or  detri- 
mental to  the  public  health;  to  provide  for 
the  public  safety  by  preventing  obstructions 
of  the  streets,  public  ways  and  places,  regu- 
lating the  use  of  vehicles  thereon,  the  storing 
of  explosives,  blasting,  the  movement  of 
street  cars  and  railroad  trains,  the  erection 
of  buildings  and  other  structures  by  estab- 
lishing fire  limits,  and  forbidding  wooden 
buildings  in  designateid  portions  of  the  cor- 
porate area;  to  preserve  the  morals  of  the 
inhabitants  by  forbidding  certain  acts  of- 
fensive to  just  ideas  and  sentiments  of  de- 
cency and  propriety  of  conduct;  to  establish 
and  regulate  markets,  hucksters,  hawkers, 
etc.,  regulate  milk  inspection  and  prevent 
adulteration  of  foods;  to  provide  for  the 
weighing  and  measuring  of  articles  sold  to 
the  inhabitants;  and  finally  to  require  or 
prohibit  the  doing  of  many  other  things  in- 
cident to  congested  centers,  to  the  end  that 
the  public  welfare  may  be  advanced. 

"In  brief,  under  this  general  grant  of  pow- 
er, ordinances  may  be  passed  which  are  nec- 
essary and  beneficial,  and  they  will  be  ad- 
judged valid  by  the  courts,  provided  they  are 
reasonable  and  consonant  with  the  general 
powers  and  purposes  of  the  local  corporation, 
and  not  inconsistent  with  the  laws  and  policy 
of  the  state." 

Section  5505  of  the  General  Statutes  of 
1915    imposes    on    mayors,    marshals,    police 
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judges,  and  police  officers  of  cities  the  duty 
to  notify  the  county  attorney  of  any  viola- 
tion of  the  intoxicating  liquor  law  of  this 
state,  and  prcRcribes  severe  punishment  and 
forfeiture  of  office  for  failure  to  comply  with 
the  statute.  Sections  680(r  to  6860  of  the 
code  of  civil  procedure  (Gen.  Stat.  1915, 
§§  7603-7617),  provide  a  simple  and  effective 
method  for  the  removal  of  city  officers  who 
fail  to  [819]  perform  any  duty  enjoined  on 
them  by  law.  Section  5559  of  the  General 
Statutes  of  1915  provides: 

"That  every  wife,  child,  parent,  guardian 
or  employer,  or  other  person,  wlio  shall  be 
injured  in  person  or  property  or  means  of 
support  by  any  intoxicated  person,  or  in  con- 
sequence of  intoxication,  habitual  or  other- 
wise, of  any  person,  shall  have  a  right  of 
action  in  hia  or  her  own  name  against  any 
incorporated  city  of  this  state  wherein  the 
intoxicating  liquors  were  sold,  bartered  or 
given  away  in  violation  A  law  which  caused 
the  intoxication  of  such  person,  for  all  dam- 
ages actually*  sustained,  as  well  as  exemplary 
damages." 

It  would  not  be  reasonable  to  impose  these 
serious  consequences  on  cities  and  on  city 
officers  and  at  the  same  time  to  deprive  cities 
of  the  right  to  exercise  every  legitimate 
power  to  suppress  the  ille<;al  traffic  in  in- 
toxicating liquors.  Sections  KMM,  1221,  1508 
and  1665  of  the  General  Statutes  of  1915, 
when  construed  with  the  statutes  of  this 
state  concerning  intoxicating  liquors,  and 
with  those  imposing  heavy  duties  and  severe 
penalties  on  cities  and  city  officers,  should 
be  held  to  grant  power  to  cities  to  pass  ordi- 
nances regulating  the  transportation  of  in- 
toxicating liquors  for  lepjal  purposes,  and 
prohibiting  such  transportation  for  illegal 
purposes.  Such  ordinances  may  properly 
specify  the  claa^  of  persons  that  may  engage 
in  such  lawful  transportation,  may  license  or 
otherwise  authorize  them  to  engage  therein, 
and  may  impose  such  restrictions  and  condi- 
tions as  will  secure  their  obedience  to  the 
laws  of  the  state  and  to  citv  ordinances. 
For  the  purposes  of  transportation,  intoxi- 
cating liquors  should  not  be  classed  with 
harmless  and  useful  articles  of  trade  and 
commerce.  Such  liquors  should  be  classed 
with  those  articles  that  are  known  to  be 
dangerous  and  over  which  cities  have  control 
for  the  preservation  of  the  peace  and  for  the 
protection  of  the  health,  morals  and  safety 
of  the  city.  In  other  words,  intoxicating 
liquors  should  not  be  classed  with  flour  and 
clothing,  but  should  be  classed  with  explo- 
sives, poison,  diseased  animals,  and  articles 
that  spread  contagion  and  disease  among 
men,  and  should  be  treated  accordingly.  Much 
of  the  reasoning  found  in  State  v.  Missouri 
Pac.  R.  Co.  96  Kan.  009.  Ann.  Cas.  1917A 
G12,  ir»2   Pac.   777.  is  applicable  here.     The 


city  has  authority  to  regulate  the  legal  trans- 
portation in  intoxicating  liquors  and  to  pro- 
hibit their  illegal  transportation.  O'Neal  ▼. 
Harrison,  96  Kan.  339,  150  Pac.  551;  Kan- 
sas City  y.  Henre,  96  Kan.  794,  153  Pac. 
[820]  548;  Desser  v.  Wichita,  96  Kan.  820, 
153  Pac.  1194,  L.R.A.1916D  246;  and  Kleln- 
hein  v.  Bentley,  98  Kan.  431,  157  Pac.  1190, 
support  the  conclusion  that  the  city  has  au- 
thority to  pass  such  an  ordinance. 

2.  It  is  urged  that  the  ordinance  is  void 
because  the  subject  thereof  is  not  clearly  ex- 
pressed in  its  title,  and  because  the  ordinance 
contains  more  than  one  subject.  An  examina- 
tion of  the  ordinance  and  of  its  title  shows 
that  neither  of  these  contentions  can  be  right- 
fully upheld. 

3.  It  is  argued  that  the  ordinance  is  void 
because  it  is  repugnant  to  the  provisions  of 
sections  5544  to  5554  of  the  General  Statutes 
of  1915.  These  sections  of  the  statutes  regu- 
late the  transportation  and  delivery  of  in- 
toxicating liquors  in  this  state,  and  are  com- 
monlv  known  as  the  Mahin  law.  Section 
5544  reads: 

**lt  shall  be  unlawful  for  anv  railroad  com- 
pany,  express  company  or  other  common  car- 
rier, or  for  any  person,  company  or  corpora- 
tion to  carry  any  intoxicating  liquor  into 
this  state  or  from  one  point  to  another  with- 
in the  state  for  the  purpose  of  delivery,  or  to 
dfliver  the  sanu!  to  any  person,  company  or 
corporation  within  tlie  state  except  for  lawful 
purp(»si«s." 

Ordinances  regulating  the  transportation 
of  intoxicating  liquors  for  purposes  recog- 
nized as  legal  by  the  laws  of  this  state,  and 
prohibiting  the  transportation  of  such  liq- 
uors for  all  illegal  purposes,  are  entirely  con- 
sistent with  the  Mahin  law.  Such  ordinances 
are  valid  when  the  purposes  for  which  in- 
toxicating liquors  may  be  lawfully  trans- 
ported within  this  state  are  recognized. 

4.  The  defendant  argues  that  the  ordinance 
is  a  regulation  of  lawful  interstate  commerce 
and  therefore  void.  Omitting  that  part  of 
the  Webb-Kenyon  law  which  is  irrelevant  to 
the  subject  now  under  consideration,  the  title 
and  text  of  the  act  are  as  follows: 

"An  act  divesting  intoxicating  liquors  of 
their  interstate  character  in  certain  cases, 

"That  the  shipment  or  transportation,  In 
any  manner  or  by  any  means  whatsoever,  of 
any  spirituous,  vinous,  malted,  fermented,  or 
other  intoxicating  liquor  of  any  kind,  from 
one  state,  territory,  or  district  of  the  United 
States,  .  .  .  which  said  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating  liq- 
uor is  intended,  by  any  person  interested 
therein,  to  be  received,  possessed,  sold,  or  in 
any  manner  used,  either  [821]  in  the  original 
package  or  otherwise,  in  violation  of  any  law 
of  such  state,  territory,  or  district  of  the 
United  States,    ...    is  hereby  prohibited." 


KANSAS  CITY 
99  Kan, 

(Part  1,  37  U.  S.  Stat  at  L.  ch.  90,  p.  699; 
4  Fed.  St.  Ann.  [2d  ed.]  593.) 

Under  that  act,  there  is  no  interstate  com- 
merce in  intoxicating  liquors  except  as  the 
law  of  the  state  may  recognize  the  legality 
of  their  sale  or  transportation.  In  a  decis.ion 
of  the  Supreme  Court  of  the  United  States, 
rendered  January  8,  1917,  in  Clark  Distilling 
Co.  V.  Western  Maryland  R.  Co.  242  U.  S. 
311,  37  S.  Ct.  180,  that  court  said: 

*^As  the  state  law  forbade  the  sliipment 
into  or  transportation  of  liquor  in  the  state 
whether  from  inside  or  out,  .  .  .  and  as 
the  Webb-Kenyon  act  prohibited  the  transpor- 
tation in  interstate  commerce  of  all  liquor 
'intended  to  be  received,  possessed,  sold  or  in 
any  manner  used,  either  in  the  original  pack- 
age or  otherwise,  in  violation  of  any  law  of 
Fueh  State,'  there  would  seem  to  be  no  room 
for  doubt  that  the  prohibitions  of  the  state 
law  were  made  applicable  by  the  Webb-Ken- 
yon Law."     (p.  321.) 

That  decision  completely  disposes  of  the 
defendant's  contention  concerning  interstate 
commerce. 

5.  The  defendant  insists  that  the  ordinance 
is  not  a  law  of  the  state  within  tlie  meaning 
of  the  ^Vebb-Kenyon  act.  Kansas  City  is  an 
agency  of  the  state  in  the  exercise  of  gov-' 
ernmcntal  functions.  The  city  is  authorized 
and  commanded  to  assist  in  the  suppression 
of  the  illegal  traflSc  in  intoxicating  liquors. 
The  ordinances  of  the  city  are  local  laws, 
passed  under  the  authority  of  the  state.  In 
New  Orleans  Waterworks  Co.  v.  New  Orleans, 
164  U.  S.  471,  17  S.  Ct.  161,  41  U.  S.  (L.  ed.) 
618,  the  Supreme  Court  of  the  United  States 
■aid: 

*'In  view  of  the  adjudged  cases,  it  cannot 
be  doubted  that  the  legislature  may  delegate 
to  municipal  assemblies  the  power  of  enact- 
ing ordinances  that  relate  to  local  matters, 
and  that  such  ordinances,  if  legally  enacted, 
have  the  force  of  laws  passed  by  the  legisla- 
ture of  the  state  and  are  to  be  respected  by 
all."     (p.  481.) 

In  New  Orleans  Water-Works  Co.  v.  Louisi- 
ana Sugar  Refining  Co.  125  U.  S.  18,  8  S.  Ct. 
741,  31  U.  S.  (L.  ed.)  607,  the  Supreme  Court 
of  the  United  States  said : 

''So  a  by-law  or  ordinance  of  a  municipal 
corporation  may  be  such  an  exercise  of  legis- 
lative power  delegated  by  the  legislature  to 
the  corporation  as  a  political  subdivision  of 
the  state,  having  all  the  force  of  law  within 
the  limits  of  the  municipality,  that  it  may 
properly  be  considered. as  a  law,  within  the 
meaning  of  this  article  of  the  constitution  of 
the  United  States."     (p.  31.) 

[822]  In  North  American  Cold  Storage  Co. 
▼.  Chicago,  211  U.  S.  306,  15  Ann.  Caa.  276, 
29  S.  Ct.  161,  53  U.  S.  (L.  ed.)  796,  the 
court  said: 
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*'In  this  case  the  ordinance  in  question  is 
to  be  regarded  as  in  effect  a  statute  of  the 
state,  adopted  under  a  power  granted  it  by 
the  state  legislature,  and  hence  it  is  an  act 
of  the  state  within  the  Fourteenth  Amend- 
ment."    (p.  313.) 

The  defendant's  argument  that  the  ordi- 
nance is  an  interference  with  interstate  com- 
merce must  be  based  on  the  proposition  that 
the  ordinance  is  a  law  of  the  state  within  the 
meaning  of  the  federal  constitution.  If  the 
ordinance  is  a  law  of  the  state  within  the 
meaning  of  constitutional  inhibitions,  it  must 
be  a  law  of  the  state  when  those  inhibitions 
are  removed.  It  follows  that  when  the  con- 
stitutional protection  of  interstate  commerce 
in  intoxicating  liquors  is  withdrawn,  there 
is  nothing  left  with  which  the  ordinance  can 
interfere;  and  it  follows  that  the  ordinance, 
passed  under  authority  given  by  the  legisla- 
ture, is  a  law  of  the  state  wnthin  the  mean- 
ing of  the  Webb-Kenyon  act. 

6.  The  defendant  contends  that  "the  ordi- 
nance is  not  validated  by  the  allegation  in 
the  complaint  that  the  defendant  was  trans- 
porting the  liquors  about  the  streets  for  an 
unlawful  purpose,  in  violation  of  section  1 
of  ordinance  No.  11600."  The  complaint  al- 
leges more  than  is  necessary.  The  exceptions 
named  in  section  6  of  the  ordinance  are  not 
a  part  of  the  clause  which  creates  the  offense, 
and  therefore  need  not  be  set  out  in  the  com- 
plaint. In  State  v.  Thompson,  2  Kkn.  482, 
this  court  said: 

**The  rule  is:  ,  If  there  be  any  exceptions 
contained  in  the  same  clause  of  the  act  which 
creates  the  offense,  the  indictment  must  show 
negatively  tliat  the  defendant,  or  the  subject 
of  the  indictment,  does  not  arise  within  the 
exception.  But  if  a  proviso  be  in  a  subse- 
quent clause  or  statute,  or  although  in  the 
sam^  section,  yet  if  it  be  not  incorporated 
with  the  enacting  clause  by  any  words  of 
reference,  it  is  in  that  case  matter  of  defense 
for  the  other  party,  and  need  not  be  nega- 
tived in  the  pleading."     (Syl.  H  2.) 

In  Kansas  City  v.  Garnier,  57  Kan.  412, 
46  Pac.  707,  in  a  prosecution  under  a  city 
ordinance,  this  court  said: 

"In  a  clause  of  such  an  ordinance  distinct 
from  the  one  defining  the  offense  there  was 
a  proviso  to  the  effect  that  it  is  unnecessary 
to  furnish  a  description  of  property  pur- 
chased from  manufacturers  or  wholesale  deal- 
ers who  have  an  estaMifihed  place  of  busi- 
ness, or  which  has  been  [823]  purchased  at 
an  open  sale.  Held  that,  the  proviso  being 
in  a  subsequent  clause  and  not  incorporated 
in  the  definition  of  the  offense,  it  was  un- 
necessary to  n^ative  it  in  the  complaint." 
(Syl.  H  4.) 

This  rule  was  foUowed  in  State  t.  Thur- 
man,  65  Kan.  90,  68  Pac.  lOSl ;  State  v.  Buia, 
83  Kan.  273,  111  PiM.  189;  and  in  State  Tw 
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Belle  Springs  Creamery  Co.  83  Kan.  389,  111 
Pac.  474,  L.R.A.1915D  515. 

It  was  not  necessary  for  the  city  to  plead 
any  of  the  exceptions  named  in  the  ordi- 
nance, nor  any  existing  under  the  laws  of 
this  state. 

7.  Another  question  presented  by  the  mo- 
tion to  quash,  and  embraced  in  the  attack  on 
the  validity  of  the  ordinance,  but  not  argued 
by  either  of  the  parties  to  this  action,  is 
this :  Are  the  exceptions  contained  in  section 
G  of  the  ordinance  broad  enough  to  include 
the  recognized  lawful  traffic  in  intoxicating 
liquors  in  this  state?  Section  5499  of  the 
General  Statutes  of  1915  is  as  follows: 

"Any  person  who  shall  directly  or  indirect- 
ly sell  or  barter  any  spirituous,  malt,  vinous, 
fermented  or  other  into-xicating  liquors,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  lined  in  any  sum 
not  less  than  one  hundred  dollars,  nor  more 
than  five  hundred  dollars,  and  be  imprisoned 
in  the  county  jail  not  less  than  thirty  days, 
nor  more  than  ninety  days;  provided,  that 
any  person,  copartnership  or  corporation  en- 
gaged in  the  wholesale  drug  business  and 
Iiaving  a  stock,  exclusive  of  alcohol,  of  not 
less  than  sixty  thousand  dollars  may  sell 
alcohol  for  medicinal,  mechanical  and  scien- 
tific purposes  to  registered  pharmacists  who 
are  actually  and  in  good  faith  engaged  in  the 
retail  drug  business,  such  sales  to  be  in  quan- 
tities of  not  leuti  than  one  gallon  nor  more 
than  five  gallons." 

This  statute  gives  certain  wholesale  drug- 
gists a  legal  right  to  sell  alcohol  to  certain 
registered  pharmacists.  If  the  ordinance  does 
not  expressly  or  impliedly  make  an  exception 
in  favor  of  all  legitimate  transportation  of 
intoxicating  liquors,  it  cannot  be  upheld.  In 
this  state,  a  registered  pharmacist  who  legally 
purchases  alcohol  from  a  wholesale  druggist 
has  a  right  to  have  that  alcohol  transport- 
ed over  the  streets  of  the  city  and  delivered 
to  him  at  his  place  of  business.  Because 
the  exceptions  in  section  6  of  the  ordinance 
do  not  include  all  transportation  in  intoxi- 
cating liquor  recognized  as  legal  by  the  laws 
of  this  state,  the  ordinance  must  be  held  in- 
valid. It  follows  that  the  motion  to  quash 
the  complaint  was  properly  sustained. 

The  judgment  is  affirmed. 


NOTE. 

In  the  reported  case  the  court  sustains  the 
validity  of  an  ordinance  making  it  unlawful 
to  drive  on  any  street  in  the  city  a  vehicle 
loaded  in  whole  or  in  part  with  intoxicating 
liquors,  or  bearing  the  name  or  advertisement 
of  a  manufacturer  or  a  dealer  in  intoxicants. 
The  court  holds  that  the  ordinance  ia  a  legiti- 
mate exercise  of  the  police  power,  and  that 


it  is  a  "law  of  the  state"  within  the  meaning 
of  the  W'ebb-Kenyon  Act.  The  subject  of 
state  regulation  of  the  transportation  of  in- 
toxicating liquors  is  discussed  in  the  note  to 
State  V.  Missouri  Pac.  R.  Co.  Ann.  Cas. 
19I7A  612,  622.  Whether  a  municipal  ordi- 
nance is  a  "law"  is  considered  in  the  note  to 
In  re  Siegel,  Ann.  Cas.  1917C  684. 


MANCHESTER    TOWNSHIP    SUPEB- 

VISOHS 

V. 

WAYNE   COUNTT   COMMISSIONEBS. 

Pennsylvania  Supreme  Court — April  16,  1917. 
2&7  Pa.  St.  442;  101  AU.  739. 


Statutes  «  Repeal  —  Effect  of  Repoal 
of  Repealing  Act  —  ReTival  of  For- 
mer Aet. 

County  commissioners  must  keep  in  repair 
so  much*  of  an  abandoned  turnpike  as  passes 
through  a  township,  as  required  bv  Act  April 
20.  1905  (P.  L.  237),  and  Act  April  26,  1907 
(P.  L.  104),  where  Act  May  10,  1909  (P.  L. 
409),  repealing  such  prior  acts,  was  itself 
repealed  by  Act  March  15,  1911  (P.  L.  21), 
since  tlie  rule  that,  where  a  repealing  statute 
is  repealed,  the  original  statute  is  revived,  is 
not  affected  by  Const,  art.  3,  §  6,  proyiding 
that  no  law  shall  be  revived,  amended,  or 
extended  by  reference  to  its  title  only,  and 
that  so  much  as  is  revived  shall  be  re-enacted 
and  published  at  length. 

[See  note  at  end  of  this  case.] 

Same. 

tSuch  constitutional  provision  is  restricted 
in  its  application  to  express  statutory  re- 
vivals of  prior  statutes,  and  does  not  abro- 
gate the  common -law  rule  that,  when  a  re- 
pealing statute  is  itself  repealed,  the  first 
statute  is  revived  without  formal  words,  in 
the  absence  of  any  contrary  intention,  ex- 
pressly declared  or  necessarily  implied  from 
the  enactment. 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Common  Fleas, 
Wayne  county:     Seable,  Judge. 

Action  by  Supervisors  of  Manchester  Town- 
ship, plaintiffs,  against  Commissioners  of 
Wayne  county,  defendants.  Judgment  for 
plaintiffs.  Defendants  appeal.  The  facts  are 
stated  in  the  opinion.    Affibmgd. 

CharleB  A.  McCarty  and  M.  B.  Simotu  for 
appellants. 

E.  0.  Mumfard  and  /.  O.  Mumf^rd  for 
appellees. 
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[444]  Stewart,  J.— In  1898  the  County  of 
Wayne,  by  proceedings  instituted  under  the 
Act  of  June  2,  1887,  P.  L.  306,  which  pro- 
rides  for  the  taking  over  by  counties  of  turn- 
pike  roads,  or   such  parts  of   them  as  lay 
within  their  respective  limits,  and  freeing  tlie 
same    from    tolls,    appropriated    the    Little 
Equinunk  and  Union  Woods  Turnpike  Road, 
which   had    been   constructed   through   Man- 
chester Township  in  said  ooimty.    From  that 
time  to  the  present  this  tui^npike  road  has 
been  used  and  maintained  as  a  township  road 
by  Manchester  Township,  free  of  tolls.     In 
1916,   the   supervisors   of  the   township   pre- 
sented their  petition  to  the  Court  of  Com- 
mon   Pleas    setting   forth   the   above    stated 
facts  and  praying  that  a  writ  of  mandamus 
istfue,  directed  to  the  commissioners  of  the 
county,  requiring  them,  in  relief  of  the  town- 
ship, to  maintain   and  keep   in  repair  said 
appropriated  turnpike  road.     An  alternative 
writ   followed,   to   which   the   commissioners 
made  answer  admitting  the  facts  to  be  as 
stated,  but  denying  the  legal  liability  of  the 
county  for  the  maintenance  and  repair  of  the 
road.     After  a  full   hearing  of  the  case,  a 
peremptory  writ  was  awarded.     The  appeal 
is  from  the  judgment  so  rendered.     A  brief 
review  of   the   legislation   touching  the  con- 
demnation and  appropriation  by  counties  of 
turnpike  roads  is  necessary  to  an  understand- 
ing of  the  real  issue.     The  condemnation  of 
this  particular  road  was,  as  we  have  said, 
under  the  general  Act  of  June  2,  1887,  P.  L. 
306.    Bv  the  eleventh  section  of  this  act  it  is 
provided  that,  "When  any  turnpike,  or  por- 
tion thereof,  shall  have  been  condemned  under 
the  provisions  of  this  act,  for  public  use,  free 
of  tolls  or  toll  gates,  and  the  assessment  of 
damages  therefor  shall  have  been  paid  by  the 
proper    county,    such    turnpike    or    portion 
thereof  shall  be  properly  repaired  and  main- 
tained  at   the   expense   of   the   proper   city, 
township  or  district  as  other  public  roads  or 
streets    therein    are    by    law    repaired    and 
maintained."     As  will  be  observed,  by  this 
act,  th'3  burden  of  the  maintenance  of  such 
turnpike  road,  after   [445]   its  taking  over, 
except  as  to  such  parts  thereof  as  are  within 
the  limits   of  the  city,   is   placed   upon   the 
townships   through    which   the   road   passes. 
The  act  makes  the  turnpike,  when  paid  for, 
a  public  road,  to  be  kept  and  maintained  as 
other  public  roads.     The  law   so  continued 
until   1905,   when   by  the  Act  of   April   20, 
lJ)Oo,  P.  L.  237,  it  was  provided  that,  "When 
any  turnpike  or  part  thereof  has  been  or  may 
hereafter  be  appropriated  or  condemned  for 
public  u^e.  free  of  tolls,  under  any  existing 
laws,  and  the  assessment  of  damages  therefor 
shall  have  been  paid  by  the  proper  county, 
soch  turnpike,  or  part  thereof,  shall  be  prop- 
erly repaired  and  maintained  at  the  expense 
of  the  county,  city  or  borough  in. which  the 


said  turnpike,  or  part  thereof,  lies,  or  the 
same  may  be  imposed  under  any  existing  laws 
by  the  said  county,  city  or  borough."  By  the 
second  section  of  the  act,  all  acts  or  parts 
of  acts  inconsistent  with  the  terms  of  the 
act  were  repealed.  One  certain  effect  of  this 
act  was  to  relieve  the  townships  of  the  bur- 
den of  repair  and  maintenance  of  the  roads 
taken  over  which  had  been  imposed  on  them 
by  the  earlier  act.  This  Act  of  1905  was  a 
wholly  separate  and  independent  piece  of  leg- 
islation. It  was  not  an  amendment  of  any 
act,  nor  did  it  repeal  any  act;  it  did  not  pre- 
tend to  do  either.  It  did,  however,  supersede 
so  much  of  any  existing  act  as  was  repug- 
nant to  any  of  its  provisions.  There  was  but 
one  existing  act — ^the  Act  of  June  2,  1887, 
supra, — that  could  possibly  conflict  with  it, 
and  that  only  in  the  one  provision  in  the 
earlier  act  that  imposed  the  expense  of  repair 
and  maintenance  upon  the  township,  whereas 
the  later  act  imposed  it  on  the  counties.  It 
follows  that  the  Act  of  June  2,  1887,  re- 
mained in  full  force,  unaffected  by  the  Act  of 
April  20,  1905,  except  in  the  particular  men- 
tioned. Then  followed  the  Act  of  April  25, 
1007,  which,  as  indicated  in  its  title,  was 
amendatory  of  the  Act  of  April  20,  1905. 
But  the  amendment  went  no  further  than  to 
bring  within  the  provisions  of  the  earlier  act 
"abandoned  turnpikes  and  turnpikes  belong- 
ing to  [446]  companies  or  assooiations  which 
had  been  dissolved,  or  may  hereafter  be  dis- 
solved," leaving  the  burden  of  repairing  and 
maintenance  where  the  Act  of  April  20,  1905, 
had  placed  it,  namely,  on  the  counties,  except 
in  cities  and  boroughs.  This  amending  act 
was  without  other  effect  on  the  Act  of  June 
2,  1887.  Then  came  the  Act  of  May  10,*1909, 
which,  in  Section  1,  provided  as  follows: 
"When  any  turnpike,  or  part  thereof,  has 
been  or  may  hereafter  be  appropriated,  or 
condemned  for  public  use,  free  of  tolls,  under 
any  existing  laws,  and  the  assessment  of 
damages  therefor  shall  have  been  paid  by  the 
proper  county,  or  when  any  turnpike  com- 
pany or  association  has  heretofore  aban- 
doned or  may  hereafter  abandon  its  turnpike 
or  any  part  thereof;  or  when  any  turnpike 
company  or  association  owning  any  turnpike 
has  theretofore  been  dissolved,  or  may  here- 
after be  dissolved,  by  proceedings  under  any 
existing  laws  of  this  Commonwealth,  sucli 
turnpike,  or  part  thereof,  shall  be  properly 
repaired  and  maintained  at  the  expense  of  the 
township,  city  or  borough  in  which  the  said 
turnpike,  or  part  thereof,  lies."  By  the  sec- 
ond section  of  this  act,  the  Acts  of  April  20, 
1905,  and  of  April  25,  1907,  are  expressly 
repealed,  so  too,  "all  other  acts,  or  parts  of 
acts,  in  so  far  as  they  are  inconsistent  with 
the  provisions  of  this  act."  Next  came  the 
Act  of  March  15,  1911,  P.  L.  27,  which  in  its 
terms  expressly  repealed,  without  more,  the 
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Act  of  May  10,  1909,  leaving  the  general  Act 
of  1887  otherwise  unaffected.  The  effect  of 
this  act  was  to  restore  to  the  original  Act  of 
June  2,  1887,  the  eleventh  section  as  it  had 
appeared  in  the  original  enactment,  but 
which  had  been  superseded  by  the  Act  of 
1905. 

The  present  proceeding  was  begun  on  the 
theory  that  the  Act  of  May  10,  1909,  which 
in  express  terms  repealed  the  Acts  of  1905 
and  1907,  itself  having  been  repealed  by  the 
Act  of  March  15,  1911,  it  necessarily  resulted 
that  both   these  repealed  acts  were  revived 
nnd  restored.     If  this  be  a  correct  view  of 
the   law,  it  must  follow  that  the  case  was 
properly  ruled  in  the  court  below.     It  is  in- 
sisted  [447]   on  the  part  of  appellants  that 
no  such  effect  can  be  given  to  the  repealing 
Act  of   1909,  in  view  of  the  constitutional 
provision,  Section  0,  of  Article  III,  of  the 
Constitution,  which  declares  that,  **No  law 
shall  be  revived,  amended,  or  the  provisions 
thereof  be  extended,  or  conferred,  by  refer- 
ence to  its  title  only,  but  so  much  thereof  as 
is  revived,   extended   or   conferred,   shall   be 
re-enacted  and  published  at  length."    If  this 
latter  view  be  correct,  then  it  must  result 
that  with  the  fall  of  the  Acts  of  1905  and 
1907  fell  also  the  Act  of  June  2,  1887,  as  an 
efficient   and   operative   piece   of   legislation, 
inasmuch  as  the  eleventh  section  of  the  latter 
act,  as  originally  passed,  imposed  the  expense 
of  repair  ixnd  maintenance  on  the  township, 
and  this  section  having  been  repealed  by  Act 
of  1905,  placing  the  burden  on  the  counties, 
except  as  a  revival  follows  of  one  or  other 
of  these  acts  upon  the  repealing  Act  of  1909, 
the  burden  of  repair  and  maintenance  rests 
nowhere,  and  the  Act  of  1887  is  worse  than 
idle.    Certainly  it  could  not  have  been  with- 
in the  legislative  intent  to  produce  such  re- 
sult.    While  legislative  intent  is  properly  a 
subject  for  consideration  in  the  interpreta- 
tion of  statutes,  it  counts  for  nothing  when 
the  matter  for  consideration  is  the  conform- 
ity  or  want  of  conformity  to  constitutional 
requirements.    It  is  the  legal  consequences  of 
the  repeal  of  the  Act  of  1909,  and  that  alone, 
that  we  have  here  to  consider.    Did  the  repeal 
of  that  act  operate  to  revive  and  renew  the 
several  acts  which  it  had  repealed?     If  this 
qnestion  were  to  be  decided  on  common  law 
principles,   it  would  be  of  simple  solution, 
since  it  is  a  familiar  rule  governing  statu- 
tory construction  under  the  common  law,  that 
when  a  repealing  statute  is  itself  repealed, 
the  first  statute  is  revived  without  foi*mal 
words -for  that  purpose,  in  the  absence  of  any 
contrary  intention,  expressly  declared  or  nec- 
essarily to  be  implied  from  the  enactment. 
The   contention   on   the   part   of   appellants, 
however,  is  that  the  constitutional  provision 
above  quoted  has  abrogated  this  common  law 
rule,  with  the  result  that  since  the  adoption 


[446]  of  the  Constitution  no  act  can  be  re- 
vived or  renewed,  except  in  the  manner  there 
prescribed.  That  the  provision  may  be  so 
read,  without  doing  violence  to  the  language 
employed,  must  be  admitted.  This,  however, 
is  far  from  conclusive,  for  if  with  equal  rea- 
son a  restricted  meaning  can  be  derived  from 
the  language  employed,  in  the  absence  of  any 
express  repeal  of  the  common  law  rule,  the 
presumption  that  none  was  intended  must 
prevail.  We  say  this  in  view  of  the  situation 
that  existed  previous  to  the  adoption  of  the 
Constitution,  suggesting,  as  it  does,  the  mis- 
chief that  the  provision  was  manifestly  in- 
tended to  remedy.  It  is  a  matter  of  common 
knowledge,  at  least  among  those  whose  duties 
have  familiarized  them  with  the  history  of 
legislation  in  the  State,  that  prior  to  the 
adoption  of  the  present  Constitution,  it  was 
of  so  frequent  occurrence  that  statutes  were 
revived,  or  amended  as  the  case  might  be, 
by  simple  reference  to  the  title,  that  it  became 
almost  a  settled  custom  to  so  legislate,  with 
the  unfortunate  result  that  much  legislation 
was  enacted  improvidently,  without  that  in- 
telligent consideration  and  understanding  of 
the  matters  involved  which  is  so  essential  to 
the  procurement  of  wise  and  wholesome  legis- 
lation. The  purpose  of  the  provision  was  to 
put  an  end  to  this  method  of  legislating  by 
requiring  in  every  case  that  the  proposed  re- 
vival or  amendment  be  re-enacted  and  pub- 
lished at  length,  to  the  end  that  intelligent 
action  might  better  be  secured.  "Inseparable 
from  the  history  of  the  Constitution  and  the 
facts  surrounding  its  creation,  and  therefore 
a  potent  element  in  the  construction  of  its 
general  terms,  is  the  consideration  of  the 
objects  and  purposes  to  be  accomplished,  or 
the  mischiefs  designed  to  be  remedied  or 
guarded  against.  In  the  interpretation  of 
statutes,  these  reflections  may  enlarge  or  re- 
stict  the  natural  and  literal  significance  of 
the  words  used,  and  they  are  applicable  with 
the  same  effect  to  the  interpretation  of  the 
Constitution:"  Endlich  on  Interp.  Stat.  Sec. 
518. 

If  we  are  correct  in  our  statement  as  to  the 
object  and  [449]  intent  to  be  accomplished 
by  the  constitutional  provision — and  this  we 
think  cannot  be  questioned — it  would  seem 
to  follow  that  notwithstanding  the  general 
terms  employed  in  the  constitutional  provi- 
sion, the  plain  intent  was  that  it  should  be 
restricted  in  its  application  to  what  may  be 
designated  as  express  statutory  revivals  as 
distinguished  from  revisals  by  operation  of 
law,  since  the  latter  could  not  fall  within 
the  mischief  the  provision  was  intended  to 
guard  against,  nor  could  its  requirements  as 
to  re-enactment  and  publication  be  at  all 
applicable  where  the  revival  was  by  common 
law.  This  partie/jlar  constitutional  provision 
is  not  pecnliar  to  our  State.     In  one  form 
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or  other  it  appears  in  moat  state  constitu- 
tions adopted  in  recent  years.  The  fact. that 
in  many  of  the  states  which  have  adopted 
the  provision  a  legislative  enactment  has  fol- 
lowed forbidding  revival  of  statutes  by  the 
common  law  rule,  shows  how  general  is  the 
conception  that  more  is  needed  to  overcome 
the  common  law  rule  than  such  a  constitu* 
tional  provision  as  we  are  considering,  be- 
cause of  the  latter's  susceptibility  to  two 
different  constructions.  In  Pennsylvania  we 
have  no  such  statutes.  A  very  well  consid- 
ered and  entirely  convincing  opinion  is  to  bo 
found  in  the  case  of  Wallace  v.  Bradshaw, 
54  N.  J.  L.  175,  23  Atl.  759.  The  provision 
in  the  constitution  of  the  State  of  New  Jer- 
sey differs  in  no  material  respect  from  the 
provision  in  our  own,  and  exactly  the  same 
question  we  have  here  was  there  adjudicated 
in  a  reversal  of  the  lower  court.  In  the 
opinion  of  the  court,  as  delivered  by  the  Chief 
Justice,  this  occurs  (176) :  "The  phrase  that 
'no  law  shall  be  revived  or  amended  by  refer- 
ence to  its  title  alone'  cannot  be  forced  into 
a  signification  that  will  comprehend  any  re- 
vival that  is  not  a  statutory  one,  for  there 
is  not,  and  cannot  be,  a  revival  by  operation 
of  law,  that  can  be  said  to  operate  on  the 
act  revived  'by  reference  to  its  title  alone.' 
The  clause  obviously  would  have  to  be  inter- 
polated to  impart  to  it  that  breadth  of  ef- 
ficacy claimed  for  in  the  decision  before  us. 
Thus,  it  would  be  necessary  [4dO]  to  trans- 
mute it  into  some  such  form  as  this:  'No 
law  shall  be  revived  by  operation  of  law,  nor 
shall  it  be  revived  or  amended  by  reference 
to  its  title  alone.'  And  the  harmony  that 
would  exist  in  the  sentence  thiu  conatruoted, 
and  its  freedom  from  all  tautology,  would 
seem  to  demonstrate  that  these  methods  of 
revival  are  diverse  and  distinct  things,  and 
that  only  one  of  them  is  embraced  in  this 
constitutional  expression.  I  cannot  agree  to 
the  proposition  that  because  the  people,  in 
their  constitution,  have  declared  that  a  law 
shall  not  be  revived  by  a  statutory  ref«r«itee 
to  its  title,  that  they  have  thereby  likewise 
declared  that  it  shall  not  be  revived  by  the 
operation  of  a  well-known  rule  of  the  common 
law.  And  this  is  plainly  the  sense  in  which 
the  provision  was  expounded." 

What  is  here  stated  applies  with  equal 
force  to  the  provision  in  the  Constitution  of 
this  State,  since  there  is  no  material  differ- 
ence in  the  language  employed,  and  our  con- 
clusion U  the  same  with  respect  to  tho  lati- 
tude to  be  allowed  it. 

The  judgment  is  affinntd  mi4  ths  tppeal  is 
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Introductory,  281. 
Common-law   Rule,  281. 
Statutory  Rule: 

Rule  Stated,  283. 

Limitations  of  Rule,  284. 


Jntrodmd&ry* 

In  the  great  majority  of  jurisdictions  rules 
of  statutory  construction  have' been  emaetiyl 
abrogating  the  common-law  rule  that  the  re- 
peal of  a  repealing  statute  operates  to  revive 
the  original  statute.  However  there  are 
many  decisions  in  those  jurisdictions  which 
were  rendered  prior  to  the  adoption  of  the 
statutes,  and  these  have  been  cited  infra,  in  the 
subdivision  Stati^tarp  Rule,  for  the  value 
they  may  have  as  authority  in  those  juris- 
dictions which  still  adhere  to  the  common- 
law  rule.  In  the  jurisdictions  cited  under  the 
subdivision  Comnum-lOfU?  Rule  the  only  deci- 
sions reported  treat  of  the  conmion-law  rule, 
and  reference  should  be  had  to  the  statutes  of 
those  jurisdictions  for  possible  modifications 
thereof  which  have  not  been  passed  on  judi- 
cially. 

CanMnoU'law  Bule. 

The  rule  that  by  the  repeal  of  a  repealing 
statute  the  original  statute  is  thereby  re- 
vived is  to  be  found  in  the  earliest  records 
of  the  common  law  and  is  undisputed.  As 
was  said  by  Sir  William  Blackstone:  ''If  a 
statute  that  repeals  another,  is  itself  repealed 
afterwards,  the  first  statute  is  hereby  revived, 
without  any  formal  words  for  that  purpose." 
1  Blackstone  Com.  90.  This  doctrine  is  uni- 
formly adhered  to  except  where  it  has  been 
changed  by  statute.  Harrison  v.  Walker,  1 
Qa.  32;  James  v.  Dubois,  16  N.  J.  L.  285; 
Wallace  v.  Bradshaw,  54  N.  J.  L.  175,  23 
Atl.  759,  reversing  53  N.  J.  L.  315,  21  Atl. 
941;  Brinkley  v.  Swicegood,  65  N.  C.  626; 
Chicago,  etc.  R.  Co.  v.  HoUiday,  45  Okla.  536, 
145  Pac.  786;  Buckwalter  v.  Lancaster  Coun- 
ty, 12  Pa.  Super.  Ct.  272;  £x  p.  Doran,  2 
Pars.  £q.  Cas.  (Pa.)  467;  York  County  v. 
Wrightsville,  etc  R.  Co.  7  Watts  4b  S.  (Pa.) 
236;  Lamb  v.  Cleveland,  19  Can.  Sup.  Ct.  78. 
And  see  the  reported  case.  See  also  the  cases 
cited  infra  in  the  subdivision  Siaiutory  Rule, 
but  decided  prior  to  the  adoption  of  the 
various  statutes,  as  there  pointed  out. 

The  common-law  rule  is  based,  on  the  pre- 
sumption of  an  intention  to  revive  on  the 
part  of  the  legislature.  Thus  it  was  said  in 
Butner  v.  BoifeuUlet,  100  6a.  743,  28  8.  E. 
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464:     "While  the  general  rule  seeniB  to  be 
that  where  the  provisions  of  an  act,  repealing 
a  prior  statute  upon  the  same  general  subject, 
are  in  turn  themselves  repealed,  such  repeal 
operates  to  restore  to  their  efficacy  as  law  the 
provisions  of  the  prior  repealed  statute,  such 
general  rule  is  not  without  clearly  defined 
and  well  recognized  exceptions.    Xbe  rule  it- 
self rests  upon  the  theory  that  each  expres- 
sion of  the  legislative  mind  represents  the 
legislative  intent  at  the  time  of  that  expres- 
sion, and  that  the  repealing  statute  indicates 
a  change  of  the  legislative  purpose  as  ex- 
pressed in  the  prior  law,  and,  therefore,  when 
the   repealing   statute   is   in   turn   repealed, 
without  any  reference  to  the  pre-existing  law, 
the  presumption  is  that  the  legislature  in- 
tended by  the  repeal  to  restore  the  order  of 
things  existing  under  the  repealed  statute.'' 
So  where  it  appears  that  the  legislature 
did    not    intend    that    the    original    statute 
should  be  revived  the  rule  does  not  apply. 
Pisitapsco  Guano  Ck>.  ▼.  North  Carolina  Board 
of  Agriculture,  62  Fed.  690,  affirmed  171  U. 
S.  345,  18  S.  Ct.  862,  43  U.  S.   (L.  ed.)   191, 
43  Fed.  174,  wherein  it  was  said:     "I  am  not 
disposed  to   deny  the  truth  of   the  general 
proposition  that  the  repeal  of  a  repealing 
law  does,  in  the  absence  of  any  special  cir- 
cuinstances,  revive  the  law  repealed.     .     .     . 
But  the  question  is  one  of  the  intention  of 
the  legislature.    In  the  case  before  the  court 
the  legislature  of  North  Carolina  had,  by  the 
law  of  1885,  made  an  appropriation  to  the 
industrial  school  of  $5,000  annually.     By  an 
act  of  assembly,  passed  in  1887,  which  must 
be  construed  to  be  substituted  for  the  act  of 
1885,  and  therefore  to  be  a  repealing  law, 
the  legislature  of  North  Carolina  appropri- 
ated to  such  school  all  the  surplus  arising 
from  the  proceeds  of  the  tax  on  fertilizers. 
In  1891,  an  act  of  the  legislature  was  passed, 
the  effect  of  which,  it  is  conceded,  was  to 
repeal  the  appropriation  made  to  the  state 
industrial  school  by  the  act  of  1887.     It  is 
contended  by  Mr.  Hill,  for  the  plaintiff,  that 
the  repeal  in  1891  of  the  act  of  1887  revived 
the  act  of  1885,  and  that  it  results  from  this 
revival  that  $5,000  of  the  fund  arising  from 
the  present  tax  on  fertilizers  is  now  appro- 
priated to  the  state  industrial  school.     The 
same  argument  is  used  to  show  that  by  ex- 
isting l^islation  $500  of  the  proceeds  of  the 
tonnage  tax  on  fertilizers  is  annually  appro- 
priated to  the  North  Carolina  Industrial  As- 
sooiation,  which  is,  as  the  court  is  informed, 
a   negro    agricultural    fair.     Tlie    argument 
drawn  from  this  contention  is  that  the  state 
to-day  appropriates  at  least  $5,500,  annually, 
of  the  money  derived  from  the  tonnage  tax 
to  purposes  other  than  the  cost  of  inspection 
of  fertilizers,  and  that  this  fact  proves  that 
the  amount  of  the  tonnage  tax  was  intention- 
ally made  larger  than  was  necessary.     The 


court  is  of  the  opinion  that  such  was  not  the 
intention  of  the  legislature.    This  court  had 
at  its  June  term,  1890  (43  Fed.  G09),  decided 
that  the  then  existing  tax  upon  commercial 
fertilizers    was    unconstitutional,    and    had 
given  as  a  reason  for  one  of  its  positions,  to 
wit,  that  the  then  existing  tax  on  fertilizers 
could  not  be  supported  on  the  ground  of  its 
being  an  inspection  tax,  the  fact  that  a  large 
portion  of  the  proceeds  of  such  tax  was  ap- 
propriated for  other  than  inspection  purposes. 
At  the  ensuing  session  of  the  legislature  of 
North  Carolina  in  January,  1891,  an  act  was 
passed  which  has  been  hereinbefore  recited, 
and  which  in  express  terms  repeals  all  laws 
conflicting  with  itself.     By  the  first  section 
of  this  act,  which  imposes  a  tax  of  twenty- 
five  cents  per  ton  on  all  commercial  ferti- 
lizers, the  l^slature  declares  the  purpose  of 
the  tax  to  be  for  inspection  only.     The  pre- 
vious law  has  imposed  a  tax  of  $500  per 
brand  upon  every  brand  and  description  of 
fertilizer,  and  declared  the  same  to  be  a  privi- 
lege tax.     The   tonnage   tax   of   twenty- five 
cents  is  declared  by  the  first  section  of  the 
act  of  1891  to  be  substituted  for  the  $500 
privilege  tax.    This  court  will  not  infer,  sim- 
ply for  the  purpose  of  enforcing  an  ancient 
rule  of  law  having   for   its  basis  only   the 
presumed  intention  of  legislatures,  that  the 
purpose  declared  in  the  act  of  1891  is  falsely 
declared,  and  by  an  implication  which  con- 
tradicts the  declared  will  of  the  legislature, 
that  the  repeal  of  sections  of  the  code  which 
had    been    declared    unconstitutional    should 
have  only  the  effect  of  reviving  earlier  laws 
equally  objectionable  with   those  that  were 
attempted  to  be  repealed." 

Where  the  repealing  statute  consists  of  a 
revision  and  substitute  for  the  original  it  is 
held  that  no  revival  results  from  the  repeal 
of  the  revision.  Butner  v.  Baifeuillet,  100 
Qa.  743,  28  S.  E.  464,  wherein  it  was  said: 
"But  this  rule  can  have  no  application  in  a 
case  where  the  statute  repeals  absolutely  a 
prior  existing  law  and  substitutes  for  it  an- 
other and  more  comprehensive  scheme  of  leg- 
islation, which  undertakes  to  deal  with  the 
whole  subject  to  which  the  prior  statute  re- 
lates. Accordingly  ...  the  repeal  of  a 
statute  which  was  a  revision  of  and  a  substi- 
tute for  a  former  act  to  the  same  effect  which 
was,  therefore,  repealed,  cannot  be  deemed  to 
revive  the  previous  act;  for  this  would  be 
plainly  contrary  to  the  intention  of  the  legis- 
lature." 

So  in  Cochrane  v.  King  County,  12  Wash. 
518,  41  Pac.  922,  it  was  said:  "If  the  act 
of  1888  had  been  specially  repealed  in  one 
not  covering  its  entire  subject-matter,  such 
contention  of  the  appellants  could  be  success- 
fully maintained.  But  it  is  evident  that  the 
effect  of  a  repeal  flowing  from  the  fact  that 
the  entire  subject-matter  of  the  act  had  been 
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incladed  in  a  subsequent  statute  would  not 
have  the  effect  of  reTiving  a  former  statute, 
which  had  itself  been  repealed  in  the  same 
wav." 

Nor  does 'the  rule  apply  where  a  local  or 
special  law  is  repealed  by  another  local  or 
special  law,  and  the  latter  is  subsequently- 
repealed.  In  such  a  case  the  original  statute 
is  not  revived  if  there  is  a  general  law  gov- 
eming  the  subject.  In  re  Hazle  Tp.  6  Knlp. 
(Pa.)  491;  Durr  v.  Com.  3  Pa.  Ct.  Bep.  525; 
In  re  Knox  St.  12  Pa.  Super.  Ct.  534;  Com- 
pensation for  Boarding  Prisoners,  20  Pa. 
Dist.  670. 

And  idiere  the  repealing  act  is  repealed 
before  it  takes  effect,  its  repeal  does  not  af- 
fect the  original  act  in  any  way,  it  never 
having  actually  become  inoperative.  Adam  v. 
Wright,  84  Ga.  720,  11  S.  E.  803;  Clark  v. 
Reynolds,  136  Ga.  817,  72  S.  E.  264. 

Statutory  Rule. 

RuLX  Stated. 

By  statute,  in  the  great  majority  of  juris- 
dictions, it  is  now  provided  in  effect  that  the 
repeal  of  a  repealing  statute  shall  not  oper- 
ate to  revive  the  original  statute  unless  it  is 
expressly  so  provided  in  the  last  repealing 
statute. 

A'w^tonrf.— Mount  v.  Taylor,  L.  R.  3  C.  P. 
( Eng. )  645,  37  L.  J.  C.  P.  325,  18  L.  T.  N.  S. 
476,  16  W.  R.  866.  (But  see  the  following 
eases  decided  prior  to  the  adc^tion  of  the 
titatute,  and  in  which  the  common-law  rule 
was  applied:  Tattle  v.  Grimwood,  3  Bing. 
403,  13  £.  C.  L.  62;  Fuller  v.  Redman,  26 
Beav.  (Eng.)  600.) 

United  States.—V,  S.  v.  Pbilbrick,  120  U. 
S,  52,  7  S.  Ct.  413,  30  U.  S.  (L.  ed.)  559. 

California. — ^Yolo  County  v.  Colgan,  132 
Cal.  265,  64  Pac.  403,  84  Am.  Bt  Rep.  41; 
Suydam  v.  Los  Angeles  R.  Co.  27  Cal.  App. 
157,  149  Pac.  65. 

/Utfiot^.— Sullivan  v.  People,  15  111.  233; 
People  V.  Sweitser,  266  111.  459,  Ann.  Cas. 
1916B  586,  107  N.  £.  902. 

/iMltoiMi.— Teter  v.  Clayton,  71  Ind.  237; 
Baum  V.  Thoms,  150  Ind.  378,  50  N.  £.  357, 
65  Am.  St.  Rep.  368.  (But  see  the  following 
cases  decided  prior  to  the  adoption  of  tlio 
statute  and  applying  the  common-law  rule: 
Doe  V.  Naylor,  2  Blackf.  (Ind.)  32;  Lindsay 
V.  Lindsay,  47  Ind.  283;  Longlois  v.  Longlois, 
48  Ind.  60.) 

Kansas. — ^Renter  v.  Bauer,  3  Kan.  503; 
SUte  V.  Prather,  84  Kan.  169,  112  Pac.  829, 
36L.RJk.(N.6.)  1084. 

KentuGky. — ^Lowe  v.  Phelps,  14  Bush  (Ky.) 
642;  Rice  v.  Com.  61  8.  W.  473,  22  Ky.  L. 
Rep.  1793. 

LoawiafMi. — ^Tallamon  v.  Cardenas,  14  La. 
Ann.  614;  Witkouski  v.  Witkouski,  16  La. 
Ann.  232. 


Michigan. — Dykstra  v.  Iloldon,  151  Mich. 
289,  115  N.  W.  74;  Grand  Rapids,  etc.  K.  Co. 
V.  Cheboygan  Circuit  Judge,  159  Mich.  210, 
123  N.  W.  591. 

Minnesota. — State  v.  Otis,  58  Minn.  275, 
59  N.  W.  1015. 

Missowri. — State  v.  Huffschmidt,  47  Mo. 
73;  State  v.  Stewart,  47  Mo.  382;  State  v. 
Slaughter,  70  Mo.  484. 

yew  Afeanco.— SUte  v.  Elder,  19  N.  M.  393, 
143  Pac.  482.  (But  see  the  following  cases 
decided  prior  to  the  adoption  of  the  constitu- 
tion of  1912,  and  applying  the  common-law 
rule:  Milligan  v.  Cromwell,  3  N.  M.  327,  9 
Pac.  359;  Seewald  v.  Raynolds,  3  N.  M.  344, 
9  Pac.  376.) 

Hew  York. — People  v.  Steuben  County,  183 
N.  Y.  114,  75  N.  E.  1108,  affirming  93  App. 
Div.  604,  87  X.  Y.  S.  1144,  affirming  41  Misc. 
590,  85  N.  Y.  S.  244;  Matter  of  Remsen  Ave. 
153  App.  Div.  418,  138  X.  Y.  S.  594.  (But 
see  the  following  cases  decided  prior  to  the 
adoption  of  the  statute,  and  applying  the 
common-law  rule:  Merchants'  Bank  v.  Spald- 
ing, 12  Barb.  (N.  Y.)  302;  People  v.  New 
Rochelle,  26  Hun  (N.  Y.)  488;  McMillan 
v.  Bellows,  37  Hun  (X.  Y.)  214;  Rome  v. 
Knox,  14  How.  Pr.  (N.  Y.)  268;  Sarsileld  v. 
Van  Vaughner,  14  Abb.  Pr.  (N.  Y.)  297; 
Van  Denburgh  v.  Greenbush,  66  N.  Y.  1; 
People  V.  Montgomery  County,  67  N.  Y.  109, 
^23  Am.  Rep.  94;  People  v.  Wilmerding,  136 
X.  Y.  363,  32  X.  E.  1099,  reversing  62  Hun 
391,  17  N.  Y.  S.  102;  Ottman  v.  Hoffman, 
6  Misc.  56,  126  X.  Y.  S.  881,  affirmed  7  Misc. 
714,  28  X.  Y.  S.  28;  Matter  of  Sweeley,  12 
Misc.  174,  33  N.  Y.  S.  369. 

South  Carolina. — Addison  v.  Sujette,  60  S. 
C.  192,  27  S.  E.  631;  Lvles  v.  McCown,  82 
S.  C.  127,  17  Ann.  Cas.  430,  63  S.  E.  355. 

West  Ftr^inta.— State  v.  Mines,  38  W.  Va. 
126,  18  S.  E.  470;  State  v.  Wirt  County  Ct. 
63  W.  Va.  230,  59  S.  E.  884,  981. 

Wisconsin. — SmiUi  v.  Hoyt,  14  Wis.  252; 
Goodno  V.  Oshkosh,  31  Wis.  127. 

In  several  jurisdictions  there  seem  to  be  no 
decisions  involving  the  effect  of  the  repeal  of 
a  repealing  statute  since  the  adoption  of 
statutes  providing  that  such  a  repeal  cannot 
operate  to  revive  the  original  statute.  How- 
ever prior  to  the  adoption  of  these  prohibit- 
ing statutes  the  common-law  rule  was  in 
force,  as  appears  from  the  following  cases: 
Janes  v.  Buzzard,  Hempst.  259,  13  Fed.  Cas. 
Xo.  7,206  b.  (construing  the  law  of  the  Ter- 
ritory of  Arkansas) ;  Middlesex  Turnpike  Co. 
v.  Freeman,  14  Conun.  85;  People  v.  Winter- 
mute,  1  Dak.  63,  46  X.  W.  694;  Coe  v.  Aroos- 
to<^  County  Com'rs,  64  Me.  31;  Com.  v. 
Mott,  21  Pick.  (Mass.)  492;  Com.  v.  Church- 
ill, 2  Mete.  (Mass.)  118;  Hastings  v.  Aiken, 
1  Gray  (Mass.)  163. 

In  the  United  States  courts  the  common - 
law  rule  prevailed  until  the  passage  of  the 
Act  of  Feb.  25,  3871   (Rev.  Stat.  §  12,  7  Fed. 
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St.  Ann.  136)  I  which  declared  that  '"whenever 
an  act  is  repealed,  which  repealed  a  former 
act,  such  former  act  shall  not  thereby  be  re- 
vived unless  it  shall  be  expressly  so  pro- 
vided." U.  S.  V.  Philbrick,  120  U.  S.  62,  7 
S.  Ct.  413,  30  U.  S.  (L.  ed.)  559. 

Tn  State  v.  Elder,  19  N.  M.  393,  143  Pac. 
482,  it  was  said:  "Prior  to  the  adoption  of 
our  constitution,  there  was  nothing  in  the 
organic  act  or  in  the  laws  of  Congress  re- 
lating to  the  territory  of  New  Mexico  which 
forbade  the  repeal  of  an  act  repealing  a  law 
and  the  revival  of  the  original  law  by  such 
repeal." 

It  is  not  material  whether  the  repealing 
act  is  repealed  expressly  or  by  the  enactment 
of  a  repugnant  act.  Milne*  v.  Huber,  3  Mc- 
Lean 212,  17  Fed.  Cas.  No.  9,617,  wherein  the 
court  construing  the  Ohio  act  abrogating  the 
common-law  rule  said:  '*By  a  general  act, 
passed  14th  of  February,  1809  [Laws  1809, 
p.  162],  it  is  provided,  *that  M'henever  a  law 
shall  be  repealed,  which  repealed  a  former 
law,  the  former  law  shall  not  thereby  be 
revived  unless  specially  provided  for.'  This 
provision,  it  is  contended,  applies  only  to 
laws  expressly  repealed,  and  nut  to  an  appeal 
by  the  repugnancy  of  the  latter  act.  'Ihat 
the  repugnancy  does  not  repeal,  but  suspends 
the  prior  act,  which  is  restored  to  its  full 
vigor  on  the  repeal  of  the  repugnant  act. 
This  distinction  seems  not  to  be  sustained. 
Whether  the  repeal  be  express  or  by  reason 
of  a  repugnant  act,  subsequently  passed,  can- 
not be  material  in  regard  to  this  question. 
If  the  repealing  act  be  repealed,  it  cannot, 
under  the  statute  cited,  give  life  to  the  act 
first  repealed." 

Statutes  providing  that  the  repeal  of  a 
repealing  act  shall  not  have  the  effect  to  re- 
vive the  original  act  unless  expressly  so  pro- 
vided are  prospective  and  not  retroactive  in 
their  nature  and  apply  only  to  future  and 
not  to  past  repeals.  Teter  v.  Clayton,  71 
Ind.  237. 

Limitations  of  Rule. 

A  statute  abrogating  the  common-law  rule 
as  to  the  revival  of  an  act  by  the  repeal  of 
the  repealing  act,  has  no  application  where 
the  effect  of  an  act  is  not  to  abrogate  en- 
tirely  a  former  act  but  merely  to  withdraw ' 
from  the  operation  of  the  earlier  act  a  por- 
tion of  the  cases  included  within  its  terms, 
leaving  the  earlier  act  still  in  force  except 
as  to  the  cases  specifically  provided  for  by 
the  later  one.  Under  such  circumstances  the 
repeal  of  the  later  act  has  tke  effect  of  again 
bringing  the  cases  provided  for  by  it  within 
the  operation  of  the  original  act.  Mount  v. 
Taylor,  L.  R.  3  C.  P.  (Eng.)  646,  37  L.  J. 
C.  P.  325,  18  L.  T.  N.  8.  476,  16  W.  R.  866; 
Brown  v.  Barry,  8  Dall.  365,  1  U.  S.  (L.  ed.) 


638  (interpreting  the  Virginia  act) ;  Sav- 
ings Bank  v.  Collector,  3  Wall.  495,  18  U.  S. 
(L.  ed.)  207;  Heinssen  v.  State,  14  Colo. 
228,  23  Pac.  995;  People  v.  Sweitzer,  266 
III.  459,  Ann.  Cas.  1916B  586,  lOf  N.  £.  902; 
Edworthy  t.  Iowa  Sav.  etc.  Assoc.  114  la. 
220,  86  N.  W.  315;  State  v.  Prather,  84 
Kan.  169,  112  Pac;  829,  36  L.R.A.(N.S.) 
1084;  Dykstra  v.  Holden,  151  Mich.  289,  115 
N.  W.  74;  McConiha  v.  Guthrie,  21  W.  Va. 
134;  State  v.  Wirt  County  Ct.  63  W.  Va. 
230,  59  S.  £.  884,  981;  State  v.  SaweU,  107 
Wis.  300,  88  N.  W.  296. 

In  Smith  v.  Hoyt,  14  Wis.  252,  it  appeared 
that  a  general  statute  required  the  defendant 
in  civil  actions  to  answer  in  twenty  days. 
An  act  adopted  in  1858  (Laws  1858,  c.  113) 
gave  the  defendant  in  foreclosure  six  months 
in  which  to  answer.  This  was  repealed  by  a 
still  later  act.  It  was  contendeii  that  the 
first  statute  was  repealed  by  the  act  of  1858 
as  to  foreclosure  suits,  and  that  on  the  repeal 
of  that  act  the  statute  abrogating  the  com- 
mon-law rule  of  revival  prevented  the  revival 
of  the  statute  first  named.  In  answer  to  this 
contention  the  court,  after  declaring  that 
the  act  of  1868  did  not  strictly  repeal  the 
first  or  general  statute  but  merely  excepted 
a  class  of  cases  from  its  operation,  said: 
"That  being  so,  where  the  statute  creating 
the  exception  is  repealed,  the  general  statute 
which  was  in  force  all  the  time  would  then 
be  applicable  to  all  cases  according  to  its 
terms.  And  this  would  be  no  violation  of 
the  rule  of  construction  before  referred  to, 
that  the  repeal  of  a  repealing  act  should  not 
revive  the  act  repealed.  The  act  of  1858 
was  equivalent  to  a  proviso  attached  to  the 
general  rule,  that  it  should  not  be  applicable 
to  foreclosure  defendants.  But  if  a  proviso 
creating  an  exception  to  the  general  tenus 
of  a  statute  should  be  repealed,  courts  would 
be  afterwards  hound  to  give  effect  to  it  ac- 
cording to  those  general  terms,  as  though  the 
proviso  had  never  existed.  And  this  could 
not  be  said  to  revive  a  repealed  statute.  The 
rule  against  this  relates  to  cases  of  absolute 
repeal,  and  not  to  cases  where  a  statute  is 
left  in  force,  and  all  that  is  done  in  the  way 
of  repeal  is  to  except  certain  cases  from  its 
operation.  In  such  cases  the  statute  does 
not  need  to  be  revived,  for  it  remains  in 
force,  and  the  exception  being  taken  away, 
the  statute  is  afterwards  to  be  applied  with- 
out the  exception." 

In  State  v.  Mines,  38  W.  Va.  125,  18  S.  E. 
470,  the  court  holding  the  statute  respecting 
the  effect  of  the  repeal  of  a  repealing  act 
inapplicable  to  the  repealing  act  under  con- 
sideration said:  "Section  20  of  chapter  35 
of  the  code  was  broad  and  comprdientiTe 
applying  every  statute  of  limitation  agaiaat 
the  state.  The  act  of  1875  only  changed  or 
modified  to  a  certain  extent — that  Is,  pre- 


MANCHESTER  TWP.  SUPERVISORS  v.  WAYNE  CO.  COMMISSIONERS.         2IU 

257  Pa.  8t,  4^«. 


vented  its  operation  as  to  judgments  and 
claims  of  the  state,  leaving  it  in  all  other 
respects  operative — ^simply  made  an  exception 
to  the  generality  of  the  operation  of  the  stat- 
ute; and  when  that  act  was  itself  repealed, 
and  the  exception  or  limitation  was  no  longer 
in  force,  said  section  20  operates  free  of  that 
exception.  It  was  only  a  partial  abrogation 
of  section  20.  It  would  have  been  different, 
had    it   been    a   total   abrogation.'' 

So  in   Pepin  Tp.   v.   Sage,   129   Fed.  657, 
64  C.  C.  A.  169,  it  appeared  that  a  statute  de- 
lining  the  boundaries  of  a  township  and  city 
was  nullified  by  the  enactment  of  a  statute 
placing  a  pai*t  of  the  territory  within  the 
limits    of    a    village.      It    was    held    that 
under    the    Minnesota    constitutional    provi- 
sion  prohibiting   the   revival   of   a    repealed 
statute  by  the  repeal  of  the  repealing  act, 
the  statute  was  not  revived  by  the  repeal  of 
the  village  act.     Applying  the  exception  as 
set  out  above    the  court  said:  .    "We   think 
these  provisions  are  not  applicable  to  the  act 
dissolving  the  village.     Originally  the  town- 
ship and  city  included  the  territory  in  ques- 
tion,  and   the   special   acts   which   placed  it 
within  the  village  contain  no  reference  what- 
ever  to   the   township   or   city,   or   to   tlicir 
boundary  lines,  or   to  the  statutes  defining 
them.     The   statutes   creating  the   township 
and  the  city  were  not  at  any  time  repealed, 
but  were  left  in  force.    Tlie  township  and  the 
city  were  not  at  any  time  extinguished,  but 
remained  In  existence  under  the  operation  of 
those  statutes.    The  effect  of  the  special  acts 
creating  the  village  and  defining  its  bounda- 
ries was  to  except  the  territory  covered  by 
it  from  the  township  and  the  city  and  from 
the  operation  of  the  statutes  creating  them. 
Subject    to    that    exception,    the    legislative 
will,  as  at  all  times  registered  and  expressed 
in  living,  operative,  and  valid  statutes — not 
enactments  entirely  repealed,  either  express- 
ly or  by  implication — placed  this  territory  in 
the  township   and   city.      When    the    special 
acts  which  by  implication  put  tliat  exception 
upon  these  statutes  were  repealed,  the  excep- 
tion was  at  an  end.    These  statutes  and  their 
definitions  of  the  boundaries  of  the  township 
and  city  were  then  operative  as  if  there  had 
been  no  exception.     They  did  not  need  to  be 
revived  because  they  had  not  been  repealed." 

In  Cassell  v.  Lexington,  etc.  Turnpike  Road 
Co.  (Ky.)  9  S.  W.  502,  it  was  said:  "The 
argument  of  counsel  that  the  last-mentioned 
act  did  not  operate  to  restore  to  the  state 
the  right  to  vote  at  the  elections,  because  its 
construction  must  be  controlled  by  section  22, 
c  21,  Gen.  St.,  we  think  is  also  unsound. 
That  section  is  as  follows:  'Where  a  law 
which  may  have  repealed  another  shall  be  re- 
pealed, the  previDus  law  shall  not  be  revived 
unless  the  law  repealing  it  be  passed  during 
the  same  session  of  the  general  assembly.' 
That  provision,  we  think,  has  no  application 


to  this  case,  for  the  Act  of  May  15,  1886, 
as  has  been  before  said,  did  not,  nor  was 
intended  to,  repeal  that  part  of  the  ^original 
charter  giving  the  right  to  the  state  to  vote 
at  the  election  of  officers,  but  simply  to  sus- 
pend the  exercise  of  that  right;  and  conse- 
quently, when  the  corporation  ceased,  in  the 
language  of  the  repealing  act,  'to  be  subject 
to  the  provisions  of  the  Act'  of  May  15,  1886, 
eo  instante  the  right  was  revived.  Moreover, 
the  intention  of  the  legislature  to  have  the 
elections  held  in  tlie  same  manner  as  they 
were  previous  to  that  act  being  clearly  shown, 
the  right  of  the  state  to  cast  its  votes  at  such 
election  necessarily  follows." 

But  compare  State  v.  De  Bar,  58  Mo.  395, 
wherein  it  was  held  that  the  repeal  of  an 
act  excepting  the  city  of  St.  Xx)uis  from  the 
operation  of  the  general  law  in  relation  to 
the  regulation  of  bawdy  houses  did  not  oper- 
ate to  revive  the  general  law  in  St.  Louis. 

Where  the  first  repealing  act  operates  by 
way  of  implication  and  does  not  directly  or 
expressly  repeal  tlie  original  act  the  consti- 
tutional provision  abolishing  the  doctrine  of 
statutory  revivor  does  not  apply.  Home  Ins. 
Co.  \.  Taxing  Dist.  4  Lea  (Tenn.)  644;  State 
▼.  King,  104  Tenn.  156,  67  S.  W.  150;  Zickler 
V.  Union  Bank,  etc.  Co.  104  Tenn.  277,  57 
S.  W.  341.  In  State  v.  King,  supra,  the 
court  in  setting  out  the  constitutional  pro- 
vision abolishing  the  doctrine  of  statutory 
revivor  said:  "In  view  of  this  provision  of 
the  constitution,  it  is  contended  that  the  doc- 
trine of  statutory  revivor  no  longer  obtains 
in  this  state,  and  that  therefore  the  act  of 
1899,  repealing  the  act  of  1895  does  not  re- 
vive the  original  law  placing  Montgomery 
county  in  the  eighth  chancery  division;  that, 
consequently,  that  county -is  left  improvided 
for,  since  the  legislature  failed,  or  refused, 
to  pass  any  other  act  providing  her  with 
chancery  court  privileges.  Without  going 
into  a  general  discussion  of  the  doctrine  of 
revivor,  because  not  necessary  for  a  proper 
and  correct  determination  of  the  case  before 
us,  we  simply  say  that  the  act  of  1895  de- 
taching Montgomery  county  from  the  eighth 
chancery  division,  and  the  act  of  1899  re- 
pealing same,  do  not  fall  within  the  consti- 
tutional provision  requiring  that  acts  repeal- 
ing, reviving,  or  amending  acts  shall  specify 
in  their  caption,  or  otherwise,  the  law  re- 
pealed, revived,  or  amended,  for  the  reason 
that  the  act  of  1895  was  an  act  wliich  merely 
repealed,  by  implication,  the  original  law 
placing  ^lontgomery  county  in  the  eighth 
chancery  division.  Whatever  may  be  the  law 
as  to  the  revival  of  laws  which  have  been 
expressly  repealed  by  repealing  the  repealing 
act,  it  has  been  held  in  this  state,  and  we 
think  upon  sound  principle,  that  when  a  law 
has  been  repealed  by  implication  merely,  the 
repeal  of  the  act  which   thus  impliedly  re- 
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peals  the  former  law,  revives  sucli  former 
law,  and  this  for  the  reason  that  such  former 
law  was  never,  in  fact,  repealed,  but  its 
operation  merely  suspended  or  interrupted  by 
the  adoption  of  another  rule." 

But  the  contrary  rule  has  been  announced 
in  Texas.  Stirman  v.  State,  21  Tex.  734, 
wherein  the  court  in  construing  the  Texas 
statute  of  1840  said:  ''This  rule  has  been 
abolished  by  the  provision  of  the  Act  of 
January,  1840  ( Art.  2348 ) ,  to  the  effect  that 
when  one  law,  which  shall  have  repealed  an- 
other, shall  itself  be  repealed,  the  former  law 
shall  not  be  revived  without  express  words 
to  that  effect.  The  law  makes  no  distinction 
between  express  and  implied  repeals,  and  it 
would  not  be  convenient,  nor  are  we  author- 
ized, to  give  an  effect  to  one  different  from 
that  attached  to  the  other." 

It  has  been  held  that  a  statute  of  the  kind 
under  consideration  did  not  apply  where  the 
act  repealed  was  merely  amendatory  of  the 
original  act  by  adding  further  prohibitions 
and  did  not  repeal  it.  Hannibal  v.  Guyott, 
18  Mo.  516,  wherein  it  was  said:  "The 
Act  of  the  16th  of  February,  1847,  did 
not  repeal  the  act  of  1835;  it  wa£(  de- 
clared to  be  amendatory  of  this  act;  it  did 
not  profess  to  repeal  this  act,  nor  wa:» 
it  the  design  of  the  legislature  to  repeal  the 
act  of  1835,  which  had  been  incorporated  in 
the  digest  of  1845,  but  to  add  other  and  fur- 
ther restraints  to  the  provisions  of  this  act. 
The  principle,  therefore,  invoked  in  this  case, 
of  the  repeal  of  a  repealing  statute  not  re- 
viving the  original  law,  does  not  apply.  In 
order  to  apply  this  rule  of  construction,  the 
statute  must,  at  least,  repeal  or  profess  to 
repeal  the  former  law,  or  some  clause  or  pro- 
vision of  it.  The  legislature  designed  to 
change  the  English  rule  of  construction, 
which  was,  that  tlie  repeal  of  a  repealing 
statute  was  the  revival  of  the  statute  first 
repealed.  If  we  are  correct,  in  supposing 
that  the  act  of  1847  did  not  repeal  the  act 
of  1835  and  1845,  respecting  inns  and  taverns, 
but  that  it  only  added  a  further  restraint 
to  those  already  contained  therein,  then  it 
must  follow,  that  the  removal  of  this  addi- 
tional restraint  by  the  repeal  of  the  act  of 
1847,  left  the  act  of  1835  and  1845  as  it  orig- 
inally stood." 

^^'here  it  is  clear  that  the  legislature  in- 
tended the  original  act  to  be  revived,  the 
court  will  so  construe  the  statute  as  to  give 
effect  to  that  intention.  Manlove  t.  White, 
8  Cal.  376,  wherein  it  was  said:  "The  learned 
counsel  for  appellant  contends  that  the  fifty- 
fifth  section  of  the  Act  of  29th  April,  185*7, 
repealed  the  thirty-ninth  section  of  the  Act 
of  20th  April,  1851,  and  that  the  supple- 
mentary Act  of  April  30.  1857,  did  not  revive 
it,  and  could  not  do  so.  under  the  provisions 
of  the  Act  of  March  14th,  1853.  which  pro- 
vides that  the  repeal  of  a  repealing  act  does 


not  revive  the  act  repealed,  without  express 
words.  (Com.  L.  214.)  There  is  certainly 
a  great  deal  of  force  in  the  position  of  coun- 
sel. The  language  of  the  act  in  regard  to 
repealing  statutes  is  certainly  very  strong 
and  explicit,  that  the  repealed  act  can  only 
be  revived  by  express  words.  But  if  we  take 
the  construction  contended  for  as  correct,  for 
the  sake  of  the  argument,  the  legitimate  re- 
sult would  be  this:  that  neither  the  old  or 
the  new  sheriff  would"  be  authorized  to  collect 
the  unpaid  taxes.  For  it  is  clear  that  the 
supplemental  act  must,  under  any  construc- 
tion, modify  the  Act  of  April  29th,  1857; 
and,  therefore,  the  former  sheriff  would  not 
be  compelled  to  deliver  over  the  assessment- 
roll  to  the  new  sheriff',  and  the  latter  would 
have  no  means  and  no  authority  to  make  the 
collections.  The  intention  of  the  legislature, 
m  passing  the  supplementary  Act  of  April 
3U,  1857,  is  too  clear  to  admit  of  any  doubt. 
The  reason  that  induced  the  passage  of  this 
supplementary  act  would  seem  to  be  the  fact, 
that  the  then  present  incumbents  were  elected 
with  the  thirty-ninth  section  of  the  act  of 
1851  in  force,  and  looked  to  the  completion 
of  the  collections  as  a  part  of  their  duties. 
It  was  considered  by  the  legislature  in  the 
nature  of  a  contract,  binding  in  good  con- 
science upon  the  state.  The  case  is  a  special 
one,  under  the  circumstances,  there  being  no 
doubt  as  to  the  true  intention  of  the  legis- 
lature." 
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Coastitatioiial  liaw  •»  Liberty  of  Con- 
tract. 

Liberty  of  contract  is  not  an  absolute  and 
unlimited  right,  but  upon  the  contrary  is  al- 
ways subservient  to  the  public  welfare. 

Contracts  «  Pnblle  Policy. 

The  public  welfare  is  safeguarded  not  only 
by  constitutions,  statutes  and  judicial  deci- 
sions, but  by  sound  and  substantial  public 
policies  underlying  all  of  them. 

ICastcr  and  Servant  >-*  Contract  I«inii- 
tation  of  LiabiUty  —  VaUdity. 

A  contract  between  an  employer  and  an 
employee,  which  nullifies  or  lessens  any  legal 
duty  that  the  employer  owes  to  the  employee 
relative  to  safeguarding  the  life,  limb,  safety. 
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health  or  welfare  of  the  latter,  is  contrary  to 
public  policy,  and,  therefore,  null  and  void. 
Such  void  contract  between  employer  and 
employee  is  not  validated  by  any  subsequent 
assignment,  whereby  the  assignee  is  relieved 
or  acquitted  from  liability  for  any  or  all 
negligent  acts  causing  death  or  any  personal 
injury  to  said  employee,  though  with  full 
knowledge  of  all  the  facts  to  all  the  parties. 
[See  note  at  end  of  this  case.] 


Mary  Kinney,  a  car  cleaner,  entered  into 
a  contract  of  employment  in  writing  with 
the  Pullman  Company,  in  which  contract  it 
was  provided,  among  other  things,  that  Mary 
Kinney,  in  consideration  of  her  employment 
and  wages  therefor  by  the  Pullman  Company, 
would  asRume  all  risks  of  accident  or  casu- 
alty incident  to  such  employment  and  would 
release  the  Pullman  Company  from  all  lia- 
bility therefor.  Said  contract  furtlier  recited 
that  the  Pullman  Company  had  a  contract 
of  carriage  with  the  railway  company,  where- 
by the  Pullman  Company  had  promised  and 
agreed  to  protect  the  defendant  railway  com- 
pany from  any  and  all  liability  arising  out 
of  the  negligence  of  the  defendant  railway- 
company,  or  its  employees,  in  causing  death 
or  injuries  to  any  of  the  employees  of  the 
Pullman  Company.  Said  contract  between 
3^Iary  Kinney  and  the  Pullman  Companv  re- 
cited the  substantial  terms  of  such  release 
in  the  contract  between  the  railway  company 
and  the  Pullman  Company,  and  further  con- 
tained the  provision  that'the  Pullman  Com- 
pany might  assign  its  release  on  the  part  of 
Mary  Kinney  to  any  railroad  company  car- 
rying the  Pullman  Company's  cars.  Held: 
Said  contract  between  Mary  Kinney  and  the 
Pullman  Company,  so  far  as  it  undertook  to 
release  the  latter,  or  any  railroad  company; 
from  negligent  acts  causing  death  or  injury 
to  said  Mary  Kinney,  was  invalid  because 
contrary  to  public  policy. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Court  of  Appeals,  Hamilton 
county. 

Action  by  Mary  Kinney,  plaintiff,  against 
Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company,  defendant.  Judgment  for 
plaintiff.  Defendant  brings  error.  The  facts 
are  stated  in  the  opinion.    Affibiced. 

Mortimer  Mattheica,  Mitchell  Wilhy  and 
Maxwell   dc    Ramsey   for    plaintiff   in   error. 

Thomas  L.  Michde  and  John  W.  Sadlier  for 
defendant  in  error. 

[W]  Wanamakeb,  J.— -On  July  8,  1912, 
Mary  Kinney,  a  woman  42  years  of  age.  en- 
tered the. employment  of  the  Pullman  Com- 
pany as  a  ear  cleaner  at  a  wage  of  $1.25 
per  day. 

On  the  16th  day  of  October,  1912,  in  the 
ironrse  of  her  employment,  she  was  seriously 
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injured  by  a  movement  of  one  of  the  trains 
of  The  Pittsburgh,  Cincinnati,  Chicago  k  St. 
Louis  Railway  Company.  Thereupon  Mary 
Kinney  brought  suit  against  the  railway  com- 
pany, in  the  court  of  common  pleas,  for  dam- 
ages by  reason  of  said  injuries,  averring  in 
her  petition  in  substance  that  on  said  16th 
day  of  October,  1912,  she  was  on  one  of  the 
Pullman  Company's  cars  known  as  the 
"Montgomery,"  and  that  while  about  to  alight 
from  the  car  the  railway  company,  without 
any  warning  or  [66]  notice,  and  without  giv- 
ing her  time  and  opportunity  to  alight  there- 
from, carelessly  and  negligently  started  the 
car  with  force  and  violence  and  with  a  jerk; 
whereby  plaintiff  was  then  and  there  thrown 
to  the  ground  and  permanently  and  severely 
injured. 

Tlie  defendant  railway  company  answered, 
setting  up  the  defenses  of  a  general  denial, 
contributory  negligence  and  exclusive  negli- 
gence of  the  plaintiff;  and  for  a  special  de- 
fense, known  as  Number  4,  pleaded  that  Mary 
Kinney  at  the  time  of  her  injuries  had  en- 
tered into  a  contract  with  the  Pullman  Com- 
pany wherein  it  was  agreed  that  she,  the  said 
Mary  Kinney,  in  consideration  of  employ- 
ment and  wages  therefor  by  the  Pullman  Com- 
pany, would  assume  all  risks  of  accident  or 
casualty  incident  to  such  employment  and 
service,  and  would  forever  release,  acquit  and 
discharge  said  Pullman  Company  from  all 
liability  therefor. 

The  railway  company  further  answered, 
averring  the  fact  to  be  that  the  Pullman 
Company  had  promised  and  agreed  to  pro- 
tect the  defendant  railway  company  and  hold 
it  harmless  from  all  and  any  liability  it 
might  be  under  to  employees  of  the  said 
Pullman  Company,  or  for  any  injuries  sus- 
tained by  them  while  so  cleaning  said  sleep- 
ing cars,  whether  injuries  were  caused  by 
negligence  of  the  defendant  railway  company 
or  its  employees,  or  otherwise. 

The  defendant  railway  company  further 
pleaded  that  the  said  agreement  between 
Mary  Kinney  and  the  Pullman  Company  re- 
cited the  fact  of  the  agreement  between  said 
Pullman  Company  and  the  railway  [67]  com- 
pany, and  that  she,  the  said  Mary  Kinney, 
had  ratified  the  contract  between  said  Pull- 
man Company  and  the  defendant  railway 
company,  and  did  agree  to  protect,  indemnify 
and  hold  harmless  the  said  Pullman  Company 
in  respect  to  any  and  all  sums  of  money  it 
might  be  compelled  to  pay  in  consequence  of 
any  injury  or  death  happening  to  her,  and 
that  she  did  agree  that  said  agreement  be- 
tween her  and  said  Pullman  Company  might 
be  assigned  to  the  defendant  railway  com- 
pany, or  any  other  corporation,  and  used  in 
its  defense. 

Upon  trial  had  In  the  court  of  common 
pleas  Mary  Kinney  recovered  a  judgment  for 
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$4,000.  This  judgment  was  affirmed  by  the 
court  of  appeals.  Error  is  here  prosecuted  to 
reverse  that  judgment. 

The  one  big  question  in  this  case  for  the 
consideration  of  this  court  grows  out  of  the 
fourth  defense,  to  which  the  plaintiff  de- 
murred, which  demurrer  was  sustained  by  the 
trial  court  and  exemptions  taken.  The  ques- 
tion here  is  as  to  the  sufficiency  of  that  de- 
fense. 

The  ground  upon  which  the  demurrer  was 
sustained  was  that  that  part  of  the  contract 
between  Mary  Kinney  and  the  Pullman  Com- 
pany, pleaded  as  a  fourth  defense  by  the 
defendant  railway  company,  was  null  and 
void  upon  the  ground .  that  the  same  was 
contrary  to  public  policy. 

What  is  the  meaning  of  "public  policy?" 
A  correct  definition,  at  once  concise  and  com- 
prehensive, of  the  words  "public  policy"  has 
not  yet  been  formulated  by  our  courts.  In- 
deed the  term  is  as  difficult  to  define  with 
accuracy  as  the  word  "fraud"  [68]  or  the 
term  "public  welfare."  In  substance  it  may 
be  aaid  to  be  the  community  common  sense 
and  common  conscience,  extended  and  ap- 
plied throughout  the  state  to  matters  of  pub- 
lic morals,  public  health,  public  safety,  pub- 
lic welfare  and  the  like.  It  is  that  general 
and  well-i<ettled  public  opinion  relating  to 
man's  plain,  palpable  duty  to  his  fellowmen, 
having  due  regard  to  all  the  circumstances  of 
each  particular  relation  and  situation. 

Sometimes  such  p\iblic  policy  is  declared 
by  constitution;  sometimes  by  statute;  some- 
times by  judicial  decision.  More  often,  how- 
ever, it  abides  only  in  the  customs  and  con- 
ventions of  the  people — in  their  clear  con- 
sciousness and  conviction  of  what  is  natural- 
ly and  inherently  just  and  right  between  man 
and  man. 

It  regards  the  primary  principles  of  equity 
and  justice  and  is  sometimes  expressed  under 
the  title  of  social  and  industrial  justice,  as 
it  is  conceived  by  our  body  politic. 

When  a  course  of  conduct  is  cruel  or  shock- 
ing to  the  average  man's  conception  of  jus- 
tice, such  course  of  conduct  must  he  held  to 
he  obviously  contrary  to  public  policy,  though 
such  policy  has  never  been  so  written  in  the 
bond,  whether  it  be  constitution,  statute  or 
decree  of  court. 

It  has  frequently  been  said  that  such  public 
policy  is  a  composite  of  constitutional  pro- 
visions, statutes*  and  judicial  decisions,  and 
some  courts  have  gone  so  far  as  to  hold  that 
it  is  limited  to  these.  The  obvious  fallacy  of 
such  a  conclusion  is  quite  apparent  from  the 
most  superficial  examination. 

[69]  When  a  contract  is  contrary  to  some 
provision  of  the  constitution,  we  say  it  is 
prohibited  by  the  constitution,  not  by  public 
policy.  When  a  contract  is  contrary  to  a 
statute,  we  say  it  is  prohibited  by  a  statute, 


not  by  a  public  policy.  When  a  contract  S» 
contrary  to  a  settled  line  of  judicial  deci- 
sions, we  say  it  is  prohibited  by  the  law 
of  the  land,  but  we  do  not  say  it  is  contrary 
to  public  policy. 

.Public  policy  is  the  cornerstone — ^the  foun- 
dation—of all  oonstitutions,  statutes  and  ju- 
dicial decisions;  and  its  latitude  and  longi- 
tude, its  height  and  its  depth,  greater  than 
any  or  all  of  them.  If  this  be  not  true, 
whence  came  the  first  judicial  decision  on 
matter  of  public  policy?  There  was  no  pre- 
cedent for  it,  else  it  would  not  have  been  the 
first. 

This  is  recognized  in  three  well-known  and 
well-considered  Ohio  cases.  Central  Ohio  Salt 
Co.  v.  Guthrie,  35  Ohio  St.  666;  State  v.  Bell 
Telephone  Co.  36  Ohio  St.  296,  38  Am.  Rep. 
583,  and  Lake  Shore,  etc.  R.  Co.  v.  Spangler, 
44  Ohio  St.  471,  8  N.  E.  467,  58  Am.  Rep. 
833. 

The  state  has  a  high  and  vigilant  regard 
for  the  life,  health  and  safety  of  its  citizen- 
ship, as  is  evidenced  by  the  variety  and  num- 
ber of  its  laws  specially  enacted  to  conserve 
the  same.  A  person  may  not  take  his  own. 
life.  A  person's  life  cannot  be  wrongfully 
taken  by  another;  that  is  prohibited  by  the 
statutes  against  homicide.  One  person  may 
not  deprive  another  of  limb,  or  assault  him, 
from  the  slightest  to  the  most  aggravated 
degree,  without  incurring  the  penalties  of 
the  law. 

[70]  Coming  now  more  specifically  to  the 
large  class  of  persons  involved  in  the  case 
at  bar,  the  employer  and  the  employee: 

As  undoubted  evidence  of  this  broad  hu- 
manitarian policy  of  the  state  to  safeguard 
the  life,  limb,  health  and  safety  of  its  people 
employed  in  the  industrial  world,  the  peoplit 
of  Ohio  in  1912  by  an  overwhelming  vote 
adopted  an  amendment  to  the  Ohio  Constitu- 
tion known  as  Section  34,  Article  II,  which 
reads:  "Laws  may  be  passed  fixing  and  reg- 
ulating the  hours  of  labor,  establishing  a 
minimum  wage,  and  providing  for  the  com- 
fort, health,  safety  and  general  welfare  of 
all  employees;  and  no  other  provision  of  the 
constitution  shall  impair  or  limit  this  power." 

Another  amendment  of  the  same  nature 
was  adopted  by  the  people  at  the  same  time, 
known  as  Section  35,  of  said  Article  II,  pro- 
viding lamong  other  things  for  workmen's 
compensation,  "and  taking  away  any  or  all- 
rights  of  action  or  defenses  from  employees 
and  employers;  but  no  right  of  action  shall 
be  taken  away  from  an^  employee  when  the 
injury,  disease  or  death  arises  from  failure 
of  the  employer  to  comply  with  any  lawful 
requirement  for  the  protection  of  the  lives, 
health  and  safety  of  employees.'* 

Statute  after  statute  has  been  enactM  im- 
posing the  duty  upon  the  employer  to  provide 
a  reasonably'  safe  place  for  the  employee  to 
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work,  reasonably  safe  ways  to  and  from  such 
place  of  employment,  reasonably  safe  tools 
and  appliances,  reasonably  safe  protection 
from  <fauogerou8  machinery,  and  the  like,  to- 
gether with  numerous  provisions  for  light, 
heat,  [71]  sanitation,  etc.,  all  with  a  Tiew  of 
safegnarding  the  life,  limb,  health  and  safety 
of  the  employee.  All  there  eonstitutibnal 
provisions  and  statutes  are  bottomed  upon 
that  broad  humanitarian  public  policy,  to 
wit,  the  state's  high  and  vigilant  regard  for 
the  safety  of  life,  limb,  health  and  general 
welfare  of  its  people,  particularly  the  work- 
ing class. 

The  irresponsible  taking  of  human  life  or 
limb  or  health  is  not  allowed  by  the  state, 
or  any  of  its  agencies,  when  the  same  is 
directly  and  deliberately  attempted  by  any 
individual  or  class  of  individuals  as  against 
any  individual  or  class  of  individuals.  Such 
a  proposition  is  so  atrocious  and  offensive 
that  all  men  must  recoil  therefrom  and.  re- 
pudiate the  same.  If  such  a  course  of  con- 
duct between  individuals  may  not  prevail 
directly  and  deliberately,  by  what  species  of 
judicial  jugglery  shall  it  be  permitted  to 
rei^ult  from  the  indirect  and  passive  methods 
icnown  as  negligence,  carelessness,  failure  to 
take  any  regard  whatsoever  for  the  safety, 
life  or  limb  of  others,  even  though  such  be 
expressly,  provided  for  in  the  so-called  con- 
tract of  employment. 

Why  should  a  court  recognize  in  any  per- 
son, artificial  or  natural,  the  right  to  do  a 
wrong  to  some  other  person?  How  can  it  be 
said  to  be  the  right  of  one  person,  whether  by 
contract  or  otherwise,  to  take  the  life  or  limb 
of  another  person  wrongfully  and  negligently, 
and  wholly  without  liability  or  responsibility 
for  such  wrongful  and  negligent  act? 

If  a  contract  between  employer  and  em- 
ployee, whereby  the  employee  assumes  all 
risks  no  matter  [72]  how  negligent  the  em- 
ployer may  be,  must  be  upheld  by  courts  as 
a  valid  contract,  the  enormous  increase  in 
industrial  casualties,  the  loss  of  life  and  limb 
that  would  suddenly  and  inevitably  follow, 
would  be  almost  inconceivable.  We  would 
have  a  veritable  army  of  crippled  unfortu- 
nates and  maimed  dependents,  deprived  of 
life's  joys  and  blessings,  filling  our  aims- 
Houses  as  paupers  and  charges  upon  the 
state's  financial  resources,  entailing  a  burden- 
some system  of  taxation.  Wholly  apart  from 
the  higher  humanitarian  questions  involved, 
the  increased  burden  thus  placed  upon  the 
state  for  charitable  purposes  would  be,  in  and 
of  itself,  sufficient  to  affect  contracts  of  this 
character  with  a  vital  public  interest.  Courts 
should  not  hesitate  to  hold  such  contracts 
wholly  null  and  void. 

Therefore,   upon  the  general   fundamental 
principles  of  public  policy  upon  which  the 
Ohio  Constitution  and  its  laws  are  founded, 
Ann.  Gas.  1918B. — 1<) 
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as  well  as  from  the  spirit  of  many  of  our 
constitutional  principles,  such  a  policy  as  is 
contained  in  the  Pullman  Company  contract 
in  the  case  at  bar  is  clearly  in  conflict  with 
the  sound  and  humane  public  policy  of  the 
state. 

But  it  is  claimed  that  contracts  of  this 
charaiiter  are  no  longer  open  to  doubt;  that 
they  have  been  adjudicated  and  held  valid 
by  the  federal  courts.  The  chief  case  relied 
on  by  plaintiff  in  error  to  sustain  this  con- 
tention of  validity  is  that  of  Robinson  v. 
Baltimore,  etc.  R.  Co.  237  U.  S.  84,  35  S.  Ct. 
491,  59  U.  8.  (L.  ed.)  849.  The  opinion  is  by 
Mr.  Justice  Hughes. 

Plaintiff  in  error  claims  that  that  case 
is  squarely  in  point  and  decisive  of  this  cause 
in  favor  of  plaintiff  in  error.  An  examina- 
tion of  that  case  [73]  discloses  the  fact  that 
the  suit  was  brought  for  personal  injuries 
"under  the  Employers'  Liability  Act."  That 
act  applied  only  t^  employers  and  employees 
in  railway  service  engaged  in  interstate  com- 
merce, and  the  question  was  whether  or  not 
a  person  employed  by  the  Pullman  Company 
was  an  employee  of  the  railroad  company 
within  the  purview  of  said  act.  This  is  ap- 
parent from  the  second  and  third  paragraphs 
of  the  syllabus,  which  respectively  read: 

"A  contract  between  the  Pullman  Company, 
as  employer,  and  its  employee  releasing  the 
employer,  and  also  all  railroad  corporations 
over  whose  lines  the  employer's  cars  were 
operated,  from  all  claims  for  liability  in  per- 
sonal injury  sustained  by  the  employee,  held 
in  this  case  valid  unless  the  employee  of  the 
Pullman  Company  was  also  the  employee  of 
the  railroad  company,  in  which  case  that  pro- 
vision of  the  contract  would  be  invalid  under 
§   5  of  the  Employers'  Liability  Act." 

"Congress  in  legislating  on  the  subject  of 
carriers  by  rail  was  familiar  with  the  situa- 
tion and  used  the  term  employee  in  its  nat- 
ural sense  and  did  not  intend  to  include  as 
employees  of  the  carrier  persons  on  inter- 
state trains  engaged  in  various  services  for 
other  masters." 

It  is  quite  apparent  that  that  suit  being 
brought  under  the  employers'  liability  act 
was  governed  by  the  provisions  of  that  act 
and  that  the  word  "employee,"  as  therein 
used,  did  not  include  persons  who  were  not 
employees  of  the  railway  company,  and  there- 
fore that  the  act  did  not  include  and  protect 
a  [74]  porter,  employed  by  the  Pullman 
Company,  in  charge  of  a  Pullman  car. 

The  opinion  is  brief  and  clear  and  fully 
discloses  the  fact  that  the  whole  question 
turned  upon  the  construction  of  that  statute 
and  the  use  of  the  word  "employee"  therein. 
No  question  of  public  policy  seems  to  have 
been  raised  in  that  case,  at  least  it  is  in  no 
wise  discussed  in  the  opinion.  The  Robinson 
case  has  no  application  here 
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It  may  be  said  in  passing  tliat  it  is  alao 
claimed  in  the  case  at  bar  that  Mary  Kinney 
was  at  least  a  de  f<icto  employee  of  the  plain- 
tiff in  error,  the  railway  company,  and  that, 
therefore,  by  virtue  of  Section  9013,  General 
Code,  said  contract  was  invalid. 

That  section  reads  as  follows: 

**So  railroad  company  insurance  society  or 
association,  or  other  person  shall  demand, 
accept,  or  enter  into  an  agreement  or  stipu- 
lation with  a  person  about  to  enter,  or  in  the 
employ  of  a  railroad  company  whereby  he 
stipulates  or  agrees  to  surrender  or  waive 
any  right  to  damages  against  a  railroad  com- 
pany, thereafter  arising  for  personal  injury 
or  death,  or  whereby  he  agrees  to  surrender 
or  waive  in  case  he  asserts  such  right,  any 
other  right." 

As  in  the  Robinson  case,  under  the  federal 
statute,  so  in  t^is  case,  under  the  Ohio  stat- 
ute, the  employee  is  clearly  not  within  the 
terms  of  the  statute.  She  was  not  an  em- 
ployee of  a  railroad  company,  and,  as  such, 
the  statute  in  and  of  itself  has  no  applica- 
tion. 

[75]  The  case,  however,  particularly  relied 
upon  by  plaintiff  in  error  as  controlling  and 
decisive  of  the  case  at  bar,  is  known  as  the 
Voigt  case,  reported  in  176  U-  S.  498,  20  S. 
Ct.  385,  44  U.  S.  (L.  ed.)  660.  The  opinion 
is  by  Mr.  Justice  Shiras.  The  syllabus  in 
the  latter  publication  reads  as  follows: 

"An  express  messenger  occupying  an  ex- 
press car,  in  charge  of  express  matter,  in 
pursuance  of  a  contract  between  the  railroad 
company  and  the  express  company,  is  not  a 
pessenger  within  the  meaning  of  the  rule  of 
public  policy  which  denies  the  validity  of  con- 
tracts limiting  the  liability  of  a  carrier  to  a 
passenger  for  negligence,  and  cannot  recover 
of  the  railroad  company  for  injuries  sustained 
in  a  collision,  where  the  contract  between 
the  companies  exempts  the  railroad  company 
from  such  liability,  while  his  own  contract, 
voluntarily  entered  into  as  a  condition  of  em- 
ployment, assumes  all  such  risks  and  stipu- 
lates that  he  will  indemnifv  and  hold  his 
employer  harmless  from  all  liability  for  such 
accident  or  injury." 

If  this  is  sound  doctrine  it  would  seem  at 
first  blush  to  sustain  the  claims  of  plaintiff 
in  error.  In  the  opinion  Justice  Shiras  says, 
at  page  505: 

"The  Circuit  Judge  thought  the  case  could 
not  be  distinguished  from  the  case  of  New 
York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  357, 
21  U.  S.  (L.  ed.)  627,  where  a  recovery  was 
maintained  by  a  drover  injured  whilst  travel- 
ling on  a  stock  train  of  the  New  York  Cen- 
tral Railroad  Company  proceeding  from  Buf- 
falo to  Albany,  on  a  pass  which  certified  that 
he  had  shipped  sufficient  stock  to  give  him  a 
right  to  pass  free  to  Albany,  but  which  pro- 
vided that  the  acceptance  of  the  pass  [76]  was 
to  be  considered  a  waiver  of  all  claims  for 


damages  or  injuries  received  on  the  train. 
This  court  held  that  a  drover  travelling  on  a 
pass,  for  the  purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passenger  for  hire, 
and  that  it  is  not  lawful  for  a  common  car- 
rier of  such  passenger  to  stipulate  for  exemp- 
tion from  responsibility  for  the  negligence  of 
himself  or  his  servants.  This  case  has  been 
frequently  followed,  and  it  may  be  r^;arded 
as  establishing  a  settled  rule  of  policy.    .    .    . 

"The  principles  declared  in  those  cases  are 
salutary,  and  we  have  no  disposition  to  depart 
from  tliem." 

Mr.  Justice  Shiras  continuing,  on  page  500, 
aays: 

"Upon  what  principle,  then,  did  the  cases 
relied  on  proceed,  and  are  they  applicable 
to  the  present  one?  They  were  mainly  two. 
First,  the  importance  which  the  law  justly 
attaches  to  human  life-  and  personal  safety, 
and  which  therefore  forbids  the  relaxation  of 
care  in  the  transportation  of  passengers 
which  might  be  occasioned  by  stipulations  re- 
lieving the  carrier  from  responsibility.  This 
principle  was  thus  stated  by  Mr.  Justice 
Bradley  in  the  opinion  of  the  court  in  the 
case  of  New  York  Cent.  R.  Co.  v.  Lockwood: 
'In  regulating  the  public  establishment  of 
common  carriers,  the  great  object  of  the  law 
was  to  secure  the  utmost  care  and  diligence 
in  the  performance  of  their  impo.rtant  du- 
ties— an  object  essential  to  the  welfare  of 
every  civilized  conununity.  Henoe  the  com- 
mon law  rule  which  charged  the  common  car- 
rier as  an  insurer.  Why  charge  him  as 
such?  Plainly,  for  the  purpose  of  raising 
the  most  stringent  motive  for  the  exercise 
[77]  of  carefulness  and  fidelity  in  his  trust. 
In  regard  to  passengers  the  highest  degree 
of  carefulness  and  diligence  is  expressly  ex- 
acted. In  the  one  case  the  securing  of  the 
most  exact  diligence  and  fidelity  underlies 
the  law,  and  is  the  reason  for  it ;  in  the  other, 
it  is  directly  and  absolutely  prescribed  by 
the  law.  It  is  obvious,  therefore,  that  if  a 
carrier  stipulate  not  to  be  bound  to  the  ex- 
ercise of  care  and  diligence,  but  to  be  at  lib- 
erty to  indulge  in  the  contrary,  he  seeks  to 
put  aside  the  essential  duties  of  his  employ- 
ment. And  to  assert  that  he  may  do  so  seems 
almost  a  contradiction  in  terms.' 

"The  second  fundamental  proposition  re- 
lied on  to  nullify  contracts  to  relieve  com- 
mon carriers  from  liability  for  losses  or  in- 
juries'caused  by  their  n^ligence  is  based  on 
the  position  of  advantage  which  is  possessed 
by  companies  exercising  the  business  of  com- 
mon carriers  over  those  who  are  compelled 
to  deal  with  them.  And  again  we  may  prop- 
erly quote  a  passage  from  the  opinion  in  the 
Lockwood  case  as  a  forcible  statement  of  the 
situation : 

"  'The  carrier  and  his  customer  do  not 
stand  on  a  footing  of  equality.  The  latter 
is  onlv  one  individual  of  a  million.    He  can- 
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not  afford  to  higgle  or  stand  out  and  seek 
redress  in  the  courts.    His  business  will  not 
admit  such  a  course.    He  prefers,  rather,  to 
accept  any  bill  of  lading,  or  sign  any  paper 
the  carrier  may  present;  often,  indeed,  with- 
out knowing  what  the  one  or  the  other  con- 
tains.    In  most  cases  he  has  no  alternative 
but  to  do  this,  or  abandon  his  business.    .    .    . 
If  the   customer    had   any   real    freedom   of 
choice,  if  he  had  a  reasonable  or  practicable 
alternative,  and  if  the  employment   [78]'  of 
the  carrier  were  not  a  public  one,  charging 
Iiini   with   the   duty   of   accommodating   the 
public  in  the  line  of  his  employment,  then, 
if  the  customer  chose  to  assume  the  risk  of 
negligence,  it  could  with  more  reason  be  said 
to  be  his  private  affair,  and  no  concern  of 
the  public.     But  the  condition  of  things  is 
entirely   different,    and    especially    so    under 
the  modified  arrangements  which  the  carry- 
ing trade  has  assumed.     The  business  is  aJ- 
most  concentrated  in  a  few  powerful  corpora- 
tions, whose  position  in  the  body  politic  en- 
ables them  to  control  it.     They  do,  in  fact, 
control  it,  and  impose  such  conditions  upon 
travel    and   transportation    as   they   see   fit, 
vrhich    the    public    is    compelled    to    accept. 
Tliese   circumstances   furnish    an    additional 
argument,  if  any  were  needed,  to  show  that 
the  conditions   imposed  by  common  carriers 
ought  not  to  be  adverse,  to  say  the  least,  to 
the  dictates  of  public  policy  and  morality.* " 
Justice  Shiras  continues: 
"Upon  these  principles  we  think  the  law  of 
to-day  may  be  fairly  stated  as  follows:     1. 
That  exemptions  claimed  by  carriers  must  be 
reasonable  and  just,  otherwise  they  will  be 
regarded  as  e3ctorted  from  the  customers  by 
duress  of  circiunstances,  and   therefore  not 
binding.     2.  That  all  attempts  of  carriers, 
b?  general  notices  or  special  contract,  to  es- 
cape from  liability  for  losses  to  shippers,  or 
injuries  to  passengers,  resulting  from  want  of 
care  or  faithfulness,  cannot  be  regarded  as 
reasonable   and   just,   but  as  contrary  to  a 
sound  public  policy,  and  therefore  invalid." 
.lust ice  Shiras  further  continues:    * 
[79]   "But  are  these  principles,  well  con- 
sidered and  useful  as  thev  are,  decisive  of 
or  indeed  applicable  to,  the  facts  presented 
for  judgment  in  tlie  present  case? 

'*We  have  here  to  consider  not  the  case  of 
an  individual  shipper  or  passenger,  dealin($ 
^t  a  disadvantage,  with  a  powerful  corpora- 
tion, but  that  of  a  permanent  arrangement 
between  two  corporations  embracing  within 
its  sphere  of  operation  a  large  part  of  the 
transportation  business  of  the  eiitin'  eouiilry. 
We  need  not,  in  this  inquiry,  examine  the 
liature  of  the  business  of  an  express  company, 
or  rehearse  the  particular  services  it  renders 
the  public." 

In  the  Voigt  case  the  United  States  Ex- 
press Company  had  a  contract  with  the  Bal- 
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timore  k  Ohio  Southwestern  Railway  Com- 
pany very  similar  to  the  contract  in  the  case 
now  before  this  court. 

Justice  Shiras  undertakes  to  distinguish 
between  a  contract  made  by  the  railroad 
company  as  on  employer  with  its  employee 
and  a  contract  made  between  an  express  com- 
pany and  railway  company,  or  between  the 
Pullman  Company  and  a  railway  company. 

He  says,  at  page  512,  "that  Voigt,  the  de- 
fendant in  error,  had  agreed  in  writing  to 
indemnify  the  express  company  against  any 
liability  it  might  incur  by  reason  of  said 
agreement  between  the  companies,  so  far  as 
he  was  concerned,  and  further  agreed  to  re- 
lease the  railroad  company  from  liability  for 
injuries  received  by  him  while  being  trans- 
ported in  the  express  cars;  that,  in  considera- 
tion of  such  agreement  on  his  part,  Voigt  was 
employed  [80]  as  an  express  messenger,  and 
while  so  employed,  and  while  occupying  as 
such  messenger  a  car  assigned  to  the  express 
company,  received  injuries  occasioned  by  a 
collision,  on  December  30,  1895,  between  the 
train  which  was  transporting  the  express 
car  and  another  train  belonging  to  the  same 
railroad  company." 

Mr.   Justice  Shiras   continues: 

"It  is  evident  that,  by  these  agreements, 
there  was  created  a  very  different  relation 
between  Voigt  and  the  railway  company  than 
the  usual  one  betw^een  passengers  and  railroad 
companies.  Here  there  was  no  stress  brought 
to  bear  on  Voigt  as  a  passenger  desiring 
transportation  from  one  point  to  another  on 
the  railroad.  His  occupation  of  the  car, 
specially  adapted  to  the  uses  of  the  express 
company,  was  not  in  pursuance  of  any  con- 
tract directly  between  him  and  the  railroad 
company,  but  was  an  incident  of  his  perma- 
nent employment  by  the  express  company.  He 
was  on  the  train,  not  by  virtue  of  any  per- 
sonal contract  right,  but  because  of  a  con- 
tract between  the  companies  for  the  exclu- 
sive use  of  a  car.  His  contract  to  relieve  tlie 
companies  from  any  liability  to  him,  or  to 
each  other,  for  injuries  he  might  receive  in 
the  course  of  his  employment,  was  deliberate- 
ly entered  into  as  a  condition  of  securing  his 
position  as  a  messenger.  His  position  does 
not  resemble  the  one  in  consideration  in  the 
I^ckwood  and  similar  cases,  where  the  dis- 
pensation from  liability  for  injuries  was 
made  a  condition  of  a  transportation  which 
the  passenger  had  a  right  to  demand,  and 
which  the  railroad  companies  were  under  a 
legal  duty  to  furnish." 

[81]  Mr.  Justice  Shiras,  in  reviewing  thft 
Lock  wood  and  other  cases,  bottoms  the  judg- 
ment of  the  court,  holding  that  such  con- 
tracts are  invalid  because  contrary  to  public 
policy,  upon  the  two  following  propositions: 

"First,  the  importance  which  the  law  just- 
ly attaches  to  human  life  and  personal  safety. 


292 


CITE  THIS  VOL.  AMN.  CAS.  1918B. 


*« 


'Second,  advantage  which  is  possessed  by 
companies  exercising  the  business  of  common 
carriers  over  those  who  are  compelled  to  deal 
with  them." 

Justice  Shiras  bases  these  propositions 
very  largely  upon  the  reasoning  of  Mr.  Jus- 
tice Bradley  in  the  Lockwood  case,  which 
he  again  quotes,  as  follows: 

''The  carrier  and  his  customer  do  not  stand 
on  a  footing  of  equality.  The  latter  is  only 
one  individual  of  a  million.  He  cannot  afford 
to  higgle,  or  stand  out  and  seek  redress  in  the 
courts.  ...  In  most  cases,  he  has  no 
alternative  but  to  do  this,  or  abandon  his 
business.  ...  If  the  custonoer  had  any 
real  freedom  of  choice,  if  he  had  a  reasonable 
and  practicable  alternative,  and  if  the  em- 
ployment of  the  carrier  were  not  a  public  one, 
.  .  .  then,  if  the  customer  chose  to  assume 
the  risk  of  negligence,  it  could  with  more 
reason  be  said  to  be  his  private  affair,  and 
no  concern  of  the  public.  But  the  condition 
of  things  is  entirely  different,  and  especially 
so  under  the  modified  arrangements  which  the 
carrying  trade  has  assumed.  The  business  is 
mostly  concentrated  in  a  few  powerful  cor- 
porations, whose  position  in  the  body  politic 
enables  them  to  control  it." 

[82]  Now  Mr.  Justice  Shiras  attempts  to 
make  some  surface  distinctions  between  the 
contract  that  the  railroad  company  had  with 
the  express  company  as  to  its  messenger  in 
the  Voigt  case  and  the  contract  which  the 
railroad  company  had  with  the  drover  in  the 
Lockwood  case.  These  distinctions  are  at  the 
most  surface  distinctions,  technical  distinc- 
tions. At  the  bottom  there  is  no  real  differ- 
ence in  principle.  Can  it  be  said  "that  the 
importance  which  the  law  justly  attaches  to 
human  life  and  personal  safety"  applies  to 
a  drover  but  does  not  apply  to  an  express 
messenger,  and  does  not  apply  to  an  employee 
such  as  the  car  cleaner,  Mary  Kinney?  This 
sort  of  leopard-spot  public  policy  which  Jus- 
tice Shiras  attempts  to  lay  down  in  the  Voigt 
case  is  wholly  indefensible  and  unconscion- 
•able. 

The  law  regards  with  equal  tenderness  and 
concern  the  life  of  the  passenger,  rich  or 
poor,  the  life  of  the  drover,  the  life  of  the 
express  messenger,  the  life  of  a  Pullman 
porter,  the  life  of  a  car  cleaner.  It  may  and 
should  recognize  different  degrees  of  care, 
dependent  upon  the  relation  and  circimi- 
stances  of  the  parties,  and  the  law  docs 
recognize  such  distinctions,  but  to  say  that 
the  parties  may  so  contract  as  to  permit  one 
to  avoid  and  escape  all  thought  or  care  for 
the  safety  of  the  life,  limb  or  health  of  the 
other  is  as  barbarous  a  policy  as  was  ever 
suggested  in  any  court  of  justice. 

Does  the  state's  regard  for  human  life  and 
its  conservation,  with  consetjuent  liability  for 
its  wrongful  loss  or  impairment,  rest  on  one 
public   policy   for   a   drover,    another    public 


policy  for  an  expressman,  another  public  pol- 
icy for  a  Pullman  [83]  porter,  and  yet  anoth- 
er public  policy  for  a  car  cleaner? 

Richard  Hooker,  in  his  definition  of  law, 
used  these  immortal  words,  among  others: 

"All  things  in  Heaven  and  earth  do  her 
[the  law]  homage,  the  very  least  aa  feeling 
her  care  and  the  greatest  as  not  exempt  from 
her  power." 

The  quoted  language  of  Justice  Bradley  in 
the  Lockwood  case  applies  with  no  more  force 
there  than  it  does  in  the  Voigt  case,  or  than 
it  does  in  the  Kinney  case  at  bar.  Substitute 
for  "drover"  ihe  word  "expressman,"  or,  as 
in  this  case,  the  words  "car  cleaner"  or  the 
word  "employee,"  and  you  have  the  same 
public  policy — ^varying  in  circumstances,  it  is 
true,  hut  nevertheless  the  same  public  policy 
for  which  Justice  Bradley  so  ably  and  vigor- 
ously contends,  to  wit,  the  state's  high  re- 
gard for  the  safety  of  human  life. 

Now  applying  the  second  ground  of  that 
public  policy  recognized  by  Justice  Bradley 
in  the  Lockwood  case,  to  wit,  the  inequality 
of  the  parties  to  the  contract,  if  here  we 
substitute  for  the  word  "drover"  the  word 
"porter,"  "expressman"  or  "car  cleaner,"  is 
there  not  indeed  a  greater  inequality  in  the 
ease  at  bar  between  Mary  Kinney,  the  car 
cleaner,  and  the  Pullman  Company  than  there 
waa  in  the  Lockwood  case  between  the  ship- 
per, called  the  drover,  and  the  railway  com- 
pany? Indeed  the  very  doctrine  announced 
by  Mr.  Justice  Bradley  in  the  Lockwood  case, 
and  quoted  with  high  approval  by  Mr.  Jus- 
tice Shiras  in  the  Voigt  case,  should  have 
persuaded  the  court  in  the  latter  case  to 
a  judgment  absolutely  contrary  to  the  one 
rendered. 

[84]  Abraham  Lincoln* in  his  great  message 
to  the  federal  congress,  delivered  on  July  4, 
1861,  among  other  things  said  that  "the  lead- 
ing object  of  government  .  .  .  is  to  ele- 
vate the  condition  of  men."  To  that  para- 
mount purpose  and  policy  all  the  agencies 
and  branches  of  government,  including  the 
judiciary,  are  thoroughly  committed.  ^Ve  are 
now^  asked  to  substitute  for  that  fundamental 
policy  a  contractual  doctrine  that  endangers 
the  condition  of  men,  makes  widows  of  their 
wives,  orphans  of  their  children,  destroys 
or  impairs  their  usefulness  as  citizens  and 
their  earning  capacity  as  workers,  and  all 
because  it  has  been  so  written  in  a  contract, 
the  parties  to  which  are  upon  such  unequal 
terms  that  there  is  no  more  liberty  of  con- 
tract in  this  case — indeed  not  as  much — than 
there  was  in  the  Lockwood  case  between  the 
drover  and  the  railway  company.  That  con- 
tract was  found  invalid  as  against  Lockwood. 
This  contract  should  be  likewise  held  invalid 
as  against  Mary  Kinney. 

Judgment  atlirmed. 

Nichols,  C.  J.,  Johnson,  Donahue,  Newman, 
Jones  and  Matthias,  JJ.,  concur. 
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By  the  great  weight  of  authority  a  con* 
tract  by  which  a  Beiraat  undertakes  to  re- 
Jam  his   master  from  liability   for  lilture 
negligence  is  void  as  against  public  policy. 
See  the  notes  to  Johnston  ▼.  Fargo,  6  Ann. 
Cs8.  1,  and  Shohoney  v.  Qoincy,  etc.  R.  Co. 
Ann.  Cas.  1912A  1143.    The  decisions  are  in 
conflict    as   to   the  Talidity    of    a   contract 
whereby  a  railroad  company  is  released  from 
liability  to  the  employees  ol  a  sleeping  car 
company  whose  ears  it  hauls.    See  the  notes 
to  Denrer,  etc.  R.  Go.  v.  Whan,  12  Ann.  Cas. 
732:   Coleman  ▼.  Pennsylvania  R.  Co.  Ann. 
Ca9.  1915B  529;  and  Louisyille,  etc.  R.  Co. 
V.  Church,   130  Am.  St.   Rep.   29,  47.     The 
decisions  sustaining  the  latter  class  of  con- 
tracts rest  on  the  yiew  that  the  carriage  of 
employees  of  a  sleeping  car  company  is  not 
one  of  the  legal  duties  of  a  railroad  company. 
^  Denver,  etc.  R.  Co.  v.  Whan,  supra.    The 
reported  case  involves  a  contract  between  a 
sleeping  car  company  and  one  of  its  employ- 
ees, which   not  only  released  the  employer 
from  liability  for  future  negligence,  but,  re- 
citing an    agreement   between  the  employer 
and  a  railroad  company,  provided  that  the 
employee's  release  should  inure  to  the  benefit 
o{  the  railroad  company.    This  contract  the 
court  holds   to   be   void   as   against   public 
policy  and  to  afford  no  defense  to  an  action 
against  the  railroad  company  for  a  negligent 
injury  to  the  employee. 
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Workmom's  CoaapaBsatiom  Aets  —  Dis«* 
ease  as  Aeeideat  —  Typkold  f  roaa  laa* 
pare  Drinking  Water. 

Under  Workmen's  Compensation  Act  (St. 
W13,  §S  2S84— 1-2394— 31),  §  2394—3,  de- 
claring that  liability  for  the  compensation 
provided  for  In  lieu  of  other  liability  shall 
exist  against  an  employer  lor  any  personal 
injury  accidentally  suffered  by  an  employee, 
^l^cre  an  employee  is  performing  a  service 
Srowine  out  of  and  incidental  to  his  employ- 
Dent,  the  right  to  compensation  for  the  death 
of  an  employee  resulting  from  typhoid  fever 
ctused  by  the  furnishing  of  polluted  drinking 
]'*ter  falls  within  the  act;  the  disease  being 
incurred  as  an  incident  to  the  employment. 

[See  note  at  end  of  this  case.] 


Where  an  employee  contracts  typhoid  fever 
by  reason  of  impure  drinking  water  fur- 
nished by  the  master,  his  death  from  the 
disease  is  an  "accident/'  within  St.  1913, 
$  2394 — 3,  making  the  employer  liable  for 
injuries  proximately  caused  by  accident;  the 
term  "accident"  being  used  in  its  popular 
significance,  as  including  injuries  produced 
by  negligence. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Eau  Claire 
county:  Hiobee,  Judge. 

Action  hy  Frieda  Vennen,  administratrix 
of  estate  of  Gerhard  Vennen,  plaintiff,  against 
New  Dells  Lumber  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals* 
Affibmed. 

[371]  This  is  an  action  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  as  administratrix  of  her  husband's 
estate  and  as  his  widow  on  account  of  her 
husband's  death. 

The  defendant  is  a  corporation  organised 
under  the  laws  of  the  state  of  Wisconsin.  The 
deceased,  Crerhard  Vennen,  was  employed  by 
the  defendant  during  the  spring  and  early 
summer  of  the  year  1914.  The  defendant  was 
engaged  in  operating  a  manufacturiug  lumber 
establishment  located  on  the  Chippewa  river 
in  the  city  of  £au  Claire,  Wisconsin.  In 
connection  with  its  establishment  the  defend- 
ant maintained  an  outhouse  and  two  toilets 
for  its  employees  working  there  and  a  toilet 
in  its  principal  office  building.  All  of  the 
sewage  from  these  toilets  was  discharged  into 
the  river  near  defendant's  establishm^t.  The 
pleadings  allege  that  the  defendant  in  supply- 
ing water  for  its  boilers  not  only  seoured- 
water  from  the  city  waterworks,  but  also 
used  water  from  the  river,  which  was  ob- 
tained by  means  of  intake  pipes;  that  the 
defendant  was  negligent  in  placing  its  intake 
pipes  in  such  location  that  th^  carried  into 
the  boilers  water  that  was  contaminated  by 
the  sewage,  and  that  this  water  through  de- 
fendant's negligence  became  mixed  with  the 
water  from  the  city  waterworks  because  of 
improper  connecting  pipes.  It  is  further  al- 
leged that  the  defendant  negligently  permitted 
and  caused  the  employees  to  drink  of  this 
polluted  water  and  therein  caused  the  de- 
ceased, Gerhard  Vennen,  to  beeooK  sick  with 
typhoid  fever,  which  resulted  in  lus  death  on 
July  26,  1914. 

^e  defendaoit  alleges  and  claims  that  the 
court  had  no  jurisdiction  of  the  matter  be- 
cauae  the  defendant  at  the  time  [872]  here  in 
question  had  more  than  four  employees  en- 
gaged in  a  cammon  employment  and  that  it 
had  filed  notice  of  election  to  accept  the 
provisions  of  the   Workmen's  Compensation 
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Act;  and  that  the  plaintiff's  intestate  had 
never  filed  any  election  not  to  accept  the  pro- 
visions thereof. 

Plaintiff  demurred  to  this  defense  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense.  The  circuit  cour6 
ordered  that  the  demurrer  be  overruled. 
From  such  order  this  appeal  is  taken. 

Fred  Arnold  and  Darnel  H,  drady  for  ap- 
pellant. 

Siurdevant  d  Farr  for  respondent. 

SiEBECKEX,  J. — This  appeal  presents  an 
important  question  as  to  the  liability  and 
nonliability  of  emploj'ers  under  the  provi- 
sions of  the  Workmen's  Compensation  Act. 
The  ruling  upon  the  demurrer  to  the  answer 
assumes  that  the  facts  stated  in  the  /plead- 
ing exist  as  alleged,  regardless  of  evidence 
in  respect  thereto.  Sub.  (3)  sec.  2394 — 3, 
Stats.,  provides  that  where  the  right  to  com- 
pensation under  the  provisions  of  the  Work- 
men's Compensation  Act  exists  for  personal 
injury  or  death,  it  shall  be  the  exclusive 
remedy  against  the  employer  for  such  injury 
or  death.  Milwaukee  v.  Althoff,  156  Wis. 
68,  145  N.  W.  238,  L.R.A.1016A  327;  Smale 
V.  Wrought  Washer  Mfg.  Co.  360  Wis.  331, 
151  N.  W.  803. 

By  sec.  2394 — 3  it  is  enacted: 

"Liability  for  the  compensation  herein- 
after provided  for,  in  lieu  of  any  other  lia- 
bility whatsoever,  shall  exist  against  an  em- 
ployer for  any  personal  injury  accidentally 
sustained  by  his  employee,  and  for  his  death, 
in  those  cases  where  the  following  conditions 
of  compensation  concur:     ... 

"(2)  Where  .  .  .  the  employee  is  per- 
foTming  service  growing  out  of  and  incidental 
to  his  employment.     .     .     . 

[373]  "(3)  Where  the  injury  is  proximate- 
ly caused  by  accident,  and  is  not  intention- 
ally self-inflicted." 

The  facts  alleged  show  that  the  parties  to 
the  action  were  subject  to  the  Compensation 
Act.  The  inquiry  then  is,  Was  Vennen's 
death  proximately  caused  by  accident  while 
he  was  "performing  service  growing  out  of 
and  incidental  to  his  employment"?  The  in- 
ference from  the  alleged  facts  is  reasonably 
clear  that  Vennen  at  the  time  of  the  alleged 
injury  r suiting  in  his  death  was  "performing 
service  growing  out  of  and  incidental  to 
his  employment."  The  contention  that  an 
injury  resulting  from  carelessness  or  neg- 
ligence is  not  one  that  can  be  said  to 
have  been  accidentally  sustained  in  the 
sense  of  the  Compensation  Act  is  not 
well  founded.  As  declared  in  Northwestern 
Iron  Co.  V.  Industrial  Commission,  154  Wis. 
97,  Ann.  Cas.  1915B  877,  142  N.  W.  271, 
L.R.A.1916A  366,  "In  giving  construction  to 
such  statutes  words  are  to  be  taken  and  con- 


strued in  the  sense  in  which  they  are  under- 
stood in  common  language,  taking  into  con- 
sideration the  text  and  subject  matter  rela- 
tive to  which  they  are  employed."  The  words 
should  be  given,  as  intended  by  the  law- 
makers, their  popular  meaning.  Sadowski  v. 
Thomas  Furnace  Co.  157  Wis.  443,  146  N.  W. 
770.  "A  very  large  proportion  of  those  events 
which  are  universally  called  accidents,  hap- 
pen through  some  carelessness  of  the  party 
injured,  which  contributes  to  produce  them. 
.  .  .  Yet  such  injuries,  having  been  un- 
expected and  not  caused  intentionally  or  by 
design,  are  always  called  accidents,  and  prop- 
erly so."  Accidents  without  negligence  are 
rare  as  compared  to  accidents  resulting  from 
negligence.  Opinion  of  Paine,  J.,  in  Schnei- 
der v.  Provident  L.  Ins.  Co.  24  Wis.  28,  1 
Am.  Rep.  157.  The  intention  of  the  legis- 
lature to  include  accidental  injuries  result- 
ing from  negligence  within  the  language  of 
the  Compensation  Act  is  so  manifest  that 
there  is  no  room  to  indulge  in  construction 
of  the  language  employed.  In  the  popular 
sense  the  words  as  used  in  the  Compensation 
Act,  referring  to  a  [374]  personal  injury 
accidentally  sustained  by  an  employee  while 
performing  services  growing  out  of  and  inci- 
dental to  his  employment,  include  All  acci- 
dental injuries,  whether  happening  through 
negligence  or  otherwise  except  those  inten- 
tionally self-inflicted. 

The  inquiry  is.  Was  the  disease  from  which 
it  is  alleged  Vennen  died  proximately  caused 
by  accident?  Do  the  facts  and  circumstances 
alleged  in  the  ease  set  forth  the  conditions 
to  entitle  an  employee  to  compensation  *'for 
any  personal  injury  accidentally  sustained" 
which  was  "proximately  caused  by  accident" 
while  "performing  service  growing  out  of  and 
incidental  to  his  employment?"  We  have 
already  noticed  that  the  alleged  injury  was, 
under  the  facts  stated  in  the  pleadings,  re- 
ceived by  deceased  while  in  plaint  iff  *8  employ 
and  while  he  was  "performing  service  grow- 
ing out  of  and  incidental  to  his  employment." 
Whether  or  not  the  alleged  accidental  injury 
caused  Vennen's  death  is  sufficiently  pleaded 
and  remains  a  question  for  determination 
from  the  evidence  nt  the  inquest  of  the  case. 
There  remains  the  important  inquiry.  Do  the 
allegations  state  a  case  showing  that  Vennen's 
death  is  attributable  to  "accident"  in  the 
sense  of  the  Compensation  Act?  It  is  urged 
that  the  contracting  of  typhoid  disease,  under 
the  facts  and  circumstances  stated,  does  not 
show  that  his  death  was  due  to  an  accidental 
occurrence.  The  term  "accidental,"  as  used 
in  compensation  laws,  denotes  something  un- 
usual, unexpected,  and  undesigned.  The  na- 
ture of  it  implies  that  there  was  an  external 
act  or  occurrence  which  caused  the  personal 
injury  or  death  of  the  employee.  It  contem- 
plates an  event  not  within  one's  foresight  and 
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expectation,  reealting  in  a  ikiisliap  causing  in- 
jury to  the  employee.  Such  an  occurrence 
may  be  due  to  purely  accidental  causes  or  it 
may  be  due  to  oversight  and  negligence.  The 
fact  that  deceased  became  afflicted  with  ty- 
phoid fever  while  in  defendant's  service  would 
not,  in  the  sense  of  the  statute,  constitute  a 
charge  that  he  sustained  an  accidental  in- 
jury, but  the  allegations  go  [875]  further 
and  state  that  this  typhoid  affliction  is  at- 
tributable to  the  undesigned  and  unexpected 
occurrence  of  the  presence  of  bacteria  in  the 
drinking  water  furunished  him  by  the  defend- 
ant as  an  incident  to  his  employment.  These 
facts  and  circumstances  clearly  charge  that 
Vennen's  sickness  was  the  result  of  an  unin- 
tended and  unexpected  mishap  incident  to  his 
employment.  These  allegations  fulfil  the  re- 
ijuirements  of  the  statute  that  the  drinking 
of  the  pointed  water  by  the  deceased  was 
an  accidental  ^  occurrence  while  he  was 
"performing  service  growing  out  of  and  in- 
cidental to  his  employment."  It  is  alleged 
that  the  consequences  of  this  alleged  accident 
resulted  in  afflicting  Vennen  with  typhoid 
disease,  which  caused  his  death.  Diseases 
caused  by  accident  to  employees  while  "per- 
forming service  growing  out  of  and  inciden- 
tal to  his  employment"  are  injuries  within 
the  contemplation  of  tiie  Workmen's  Com- 
pensation Act.  This  was  recognized  in  the 
case  of  Heileinan  B.  Co.  v.  Industrial  Commis- 
sion, 361  Wis.  46,  152  N.  W.  446,  and  Voelz 
▼.  Industrial  Commission,  161  Wis.  240,  152 
N.  W.  830.  The  English  Compensation  Act 
made  employers  liable  to  employees  for  "per- 
^nal  injury  by  accident  arising  out  of  and 
in  the  course  of  the  employment."  Under 
this  act  it  has  been  held  that  contraction  of 
a  disease  may  be  caused  by  accident.  See 
the  following  cases:  Br  in  tons  v.  Turvey 
[1905]  A.  C.  280.  A  workman  became  in- 
fected through  a  bacillus  from  the  wool  which 
he  vas  assorting,  resulting  in  giving  him  tho 
disease  of  anthrax  of  which  he  di^,  and  it 
was  held  that  it  was  a  case  of  "injury  by 
accident."  Alloa  Coal  Co.  v.  Drylie  [ms] 
1  Scotts  L.  Times  167,  4  N.  &  c'  C.  A.  899. 
Drylie,  a  workman  in  a  coal  pit,  through  acci- 
dent was  exposed  to  icy  cold  water  up  to  his 
knees  and  became  chilled  which  made  him 
siek,  resulting  in  pneumonia  of  which  he 
died.  Upon  the  evidence  adduced  the  court 
found  that  the  pneumonia  was  caused  by  the 
<'htll  and  that  death  resulted  from  "injury 
hy  accident."  The  cases  wherein  liability  has 
been  found  distinguish  between  [876]  disease 
resulting  from  accidental  injury  and  disease 
which  results  from  an  idiopathic  condition 
of  the  system  and  not  attributable  to  some 
aeetdental  agency  growing  out  of  the  em- 
ployment. The  latter  class  of  diseases  are 
held  not  to  be  within  the  contemplation  of 
the  act 


We  are  of  the  opinion  that  the  decision  of 
the  trial  court  holding  that  the  facts  pleaded 
show  that  Vennen's  death  was  caused  by  acci- 
dent while  performing  service  growing  out 
of  and  incidental  to  his  employment  is  cor- 
rect and  that  the  demurrer  was  properly 
overruled. 

Bt  the  Coubt. — ^The  order  appealed  from 
is  affirmed. 

Babnes,  J.  {dUseniing), — ^By  sec.  2394 — 3 
liability  exists  under  the  Compensation  Act, 
where  employer  and  employee  are  under  it, 
(1)  for  "any  personal  injury  accidentally 
sustained"  by  the  employee  while  "perform- 
ing service  growing  out  of  and  incidental  to 
his  employment,  .  .  .  where  the  injury  is 
proximately  caused  by  accident,  and  is  not 
intentionally  self-inflicted,"  and  (2)  for 
death  where  the  employee  is  performing  such 
service  and  where  the  injury  causing  death 
is  "proximately  caused  by  accident"  and  not 
intentionally  self-inflicted. 

To  justify  recovery  under  this  statute, 
where  death  does  not  ensue,  there  must  be  a 
personal  injury  actually  suetained,  which  in- 
jury is  proximately  caused  by  accident. 
Where  recovery  is  sought  for  death,  the  stat- 
ute does  not  in  express  terms  say  that  a 
personal  injury  must  actually  be  sustained, 
but  only  that  there  must  be  an  injury  "caused 
by  accident." 

I  think  it  is  very  improbable  that  the  leg- 
islature intended  to  give  compensation  where 
death  resulted  from  an  accident  and  deny  it 
in  case  of  mere  disability,  and  that  by  fair 
implication  it  was  intended  to  allow  compen- 
sation for  death  only  where  it  resulted  from 
"personal  injury."  In  other  words,  if  re- 
covery can  be  had  in  case  of  death  from 
typhoid  fever,  then  indemnity  should  be  al- 
lowed for  disability  and  [877]  medical  at- 
tendance in  case  of  recovery.  If  this  be  so,  then 
two  things  must  occur  as  a  condition  prece- 
dent to  recovery:  there  must  be  a  personal 
injury  and  it  must  be  caused  by  accident.  If 
the  taking  of  typhoid  germs  into  the  sys- 
tem is  a  **personal  injury"  and  an  "accident" 
within  the  meaning  of  the  law,  then  the 
decision  is  right.  If  there  can  be  a  recovery 
in  the  case  of  typhoid  fever,  then  the  same 
result  would  follow  for  tuberculosis,  pneu- 
monia, smallpox,  anthrax,  ordinary  colds, 
and  other  diseases,  where  the  sick  employee 
was  able  to  trace  the  cause  of  his  sickness  to 
some  unusual  conditions  in  the  surroundings 
in  which  he  worked.  If  I  understand  the 
opinion  correctly,  moat  if  not  all  diseases 
may  be  accidental,  and  recovery  may  be  had 
on  account  of  the  same,  except  those  of  an 
^idiopathic"  character.  Idiopathy  is  defined 
as  "a  morbid  state  or  condition  not  preceded 
and  occasioned  by  any  other  disease;  an  in- 
dividual or  personal  state  of  feeling;  a  men- 
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tal  condition  peculiar  to  one's  self."  Idio- 
pathic is  defined  as  "of  or  pertaining  to  a 
morbid  state;  not  secondary  or  arising  from 
any  other  disease;  as  an  idiopathic  affec- 
tion."   Cent.  Diet. 

The  peculiar  concern  of  this  court  is  to 
get  at  the  legislative  intent.  When  the  court 
ascertains  that  intent,  it  has  no  only  per- 
formed its  full  duty  but  has  exhausted  its 
legitimate  powers.  It  has  no  right  to  curtail 
or  extend  the  provisions  of  any  statute. 

The  Compensation  Act  as  now  construed 
by  the  court  will,  I  think,  add  materially  to 
the  liabilities  popularly  supposed  to  exist 
under  the  act,  if  it  does  not  double  them.  If 
the  legislature  so  intended,  well  and  good.  I 
cannot  bring  myself  to  belieye  that  it  did 
so  intend. 

It  is  a  matter  of  common  knowledge  that 
cases  of  sickness  and  disease  are  much  more 
numerous  than  cases  of  what  are  commonly 
known  as  accidents.  The  Compensation  Act 
was  passed  after  an  exhaustive  study  of  the 
subject  of  industrial  insurance  by  a  commit- 
tee of  the  legislature  which  covered  a 
[378]  period  of  two  years.  There  were  two 
classes  of  acts  in  operation  in  other  juris- 
dictions, one  covering  diseases  and  accident, 
the  other,  not  in  terms  at  least  covering  dis- 
eaee.  If  it  had  been  the  purpose  of  the  leg- 
islature to  include  the  large  class  of  cases 
that  would  result  from  sickness,  it  is  fair 
to  presume  that  it  would  have  done  so  in 
express  and  unmistakable  terms,  and  not  by 
the  use  of  language  that  is  at  least  popularly 
understood  not  to  include  them.  In  the  nu- 
merous discussions  on  the  proposed  law  be- 
fore the  legislature;,  which  are  fresh  in  mind, 
it  does  not  appear  to  have  occurred  to  anyone 
that  diseases  were  included  or  intended  to  be 
included.  In  the  four  years  that  have  elapsed 
since  the  original  act  was  passed  thousands 
of  cases  of  sickness  other  than  those  of  an 
"idiopathic^'  character  must  have  arisen  where 
there  was  ground  for  claiming  that  the  sick- 
ness was  contracted  in  the  course  of  em- 
ployment, and  yet  this  is  the  first  case  where 
the  claim  was  made  that  the  Compensationr 
Act  applies  to  sickness.  Even  the  represen- 
tative of  the  deceased  is  not  making  such  a 
claim  here.  On  the  contrary  she  is  resisting 
it  and  insisting  that  she  is  free  to  pursue 
her  common-law   remedy. 

Now  the  words  ''personal  injury"  are  words 
commonly  and  ordinarily  used  to  designate 
injury  caused  by  external  violence,  and  they 
are  not  used  to  indicate  disease.  Neither  do 
we  speak  of  sickness  as  an  "accident"  or  an> 
"injury."  When  we  hear  that  someoae  has 
suffered  an  accident  we  at  once  conclude  that 
be  has  suffered  some  more  or  less  violent  ex- 
ternal bodily  injury.  It  is  in  thia  sense,  I 
think,  that  the  words  "personal  injury"  and 
"injury  .  .  .  caused  by  accident"  are  used 
in  the  statute.     When  our  neighbor  has  ty- 


phoid fever,  we  do  not  think  of  classifying 
his  ailment  as  an  "accident,"  an  "injury,"  or 
a  "personal  injury."  It  is  only  by  an  ex- 
tremely far  fetched  and  I  believe  illogical  con- 
struction of  the  words  referred  to  that  they 
can  be  hdd  to  include  disease  not  resulting 
from  some  external  violence. 

It  is  well  nigh  a  demonstrable  certainty 
that  the  legislature  [370]  never  intended  to 
provide  compensation  for  sickness  not  result- 
ing from  external  bodily  violence.    Wiaconain 
was  one  of  the  pioneers  in  this  kind  of  legis- 
lation.   It  was  known  that  it  would  entail 
large    burdens   on   our   manufacturers,   who 
would  thus  be  placed  at  a  disadvantage  in 
competing   with    employers   in   other    states 
where  no  such  law  was  then  in  existence. 
The   law   was   an   optional   one   and    is    so 
yet.     As  was  expected,  there  was  a  great 
deal  of  hesitancy  on  the  part  of  employers 
about  coming  under  it.     Had  it  been  sup- 
posed that  it  provided  compensation  for  dis- 
ease or  sickness,  it  is  probable  that  the  pur- 
pose of  the  law  would  have  been  practically 
nullified.    The  effect  of  the  decision  in  thia 
case  is  of  course  conjectural,  bat  it  is  not 
without  the  range  of  poesibilitiea  that  some 
at  least  of  those  who  are  now  under  the  act 
will  exercise  their  election  not  to  remain  un- 
der it.    It  is  now  a  generally  accepted  truism 
that   many   diseases   attack   those  who   are 
physically  weak  and  run  down  rather  than 
those  who  are  strong  and  able  to  throw  off 
unwelcome  disease  germs.     The  weak  must 
work  as  well  as  the  strong  or  else  be  taken 
care  of  by  the  public,  and  should  they   be 
discriminated  against  in  the  matter  of  secur- 
ing employment  much  harm   would   follow. 
The  question  whether  we  should  or  should 
not  have  insurance  against  sickness  is  one  of 
legislative   policy.     The   noanner   of   paying 
such  insurance^  if  decided  upon,  is  also  a  ques- 
tion of  legislative  policy  within  constitution- 
al limits.    I  do  not  questi<Hi  the  power  of  the 
legislature  to  pass  an  option  law  such  as 
we  have  providing  for  indenmity  against  dis- 
ease.   What  I  do  say  is,  that  the  legislatnie 
has  not  done  so,  and  that  the  act  passed  has 
been  stretched  by  construction  so  as  to  add 
to  it,  in  all  probability,  as  large  a  class  of 
claims  and   liabilities  as  that  actually   in- 
cluded in  the  original  act. 

The  great  weight  of  authority  is  contrary 
to  the  decision  in  this  case.  In  Fenton  v. 
Thorley  [1903]  A.  C.  443,  it  is  said  that  the 
words  "by  accident"  are  used  to  qualify  the 
word  "injury,"  eonflning  it  to  oertaia  cUases 
of  injuries  [380]  and  excluding  other  classes, 
as,  for  instanoe,  injuries  by  disease  or  in- 
juries self  inflicted  by  design.  In  Broderick 
V.  London  County  Council  [1008]  2  K.  B.  807, 
16  Ann.  Caa.  885,  the  inhalation  of  sewer  gas 
by  which  an  employee  contracted  enteritis 
was  held  not  to  be  a  personal  injury  by  acci- 
dent.    Paralysis  resulting  'from  exposure  to 
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contact  with  lead  was  held  not  to  be  an  injury 
caused  by  accident.  Steel  v.  Cammell  [1905] 
2  K.  B.  232,  2  Ann.  Cas.  142.  An  abecefis  in 
the  hand  produced  by  continuous  rubbing  of 
a  pick  handle  held  not  to  be  an  injury  pro- 
dueed  by  accident.  Marshall  v.  East  Holy- 
well Coal  Co.  »3  L.  T.  N.  S.  360.  Working 
vith  a  blistered  finger  among  red  lead  and  oil 
which  produced  an  inflammation  and  swelling 
Dot  an  injury  produced  by  accident.  Walker 
T.Lilleshall  Coal  Co.  [1900]  1  Q.  B.  488. 
Copper  poisoning  resulting  from  contact  with 
dust  produced  by  filing  is  not  an  injury  pro- 
duced by  accident.  Hichens  v.  Magnus  Metal 
i^o.  35  N.  J.  Law  J.  327.  Death  from  anthrax 
from  handling  animals  that  died  from  this 
disease  held  not  injury  caused  by  accident. 
Sherwood  v.  Johnson,  5  B.  W.  C.  C.  686. 

The  Michigan  court  has  held  that  since  an 
accident  is  an  unforeseen  event  occurring 
without  design,  the  Compensation  Act  of  that 
state  (which  is  similar  to  ours  on  the  point 
under  discussion)  does  not  cover  occupa- 
tional diseases,  which  are  diseaees  arising 
from  causes  incident  to  certain  employments. 
Adams  v.  Acme  White  Lead,  etc.  Works,  182 
Mich.  157,  Ann.  Cas.  1916D  689,  148  X.  W. 
m,  L.R.A.1916A  283. 

Kindred  cases  dealing  with  the  subject 
under  consideration  have  arisen  under  poli- 
cies of  accident  insurance.     Thev  hold  that 
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disease  not  resulting  from  or  produced  by 
<^xternal  violence  is  not  an  accident  for  which 
recovery  can  be  had  under  such  contracts. 
Bacon  v.  U.  S.  Mutual  Ace.  Assoc.  123  N.  Y. 
304,  25  N.  E.  399,  20  Am.  St.  Rep.  748,  9 
L.R.A.  617;  Smith  v.  Travelers'  Ins.  Co.  219 
Maes.  147,  106  N.  E.  607,  L.R.A.1915B  872; 
Sinclair  v.  ^laritime  Passengers'  Assur.  Co. 
[331]  3  El.  &  El.  478.  107  K.  C.  L.  478; 
Dozier  v.  Fidelity,  etc.  Co.  46  Fed.  446. 

By  sec  2394 — 11,  Stats,  it  is  provided  that 
no  claim  to  recover  compensation  under  sees. 
2394 — 3  to  2394 — 31,  inclusive,  shall  be  main- 
tained unless,  within  thirty  days  after  the 
occurrence  of  the  accident  which  is  claimed 
to  have  caused  the  injury  or  death,  notice  in 
writing  be  given  to  the  employer  stating  tha 
time  and  place  of  the  injury.  This  must 
mean  that  the  legislature  had  in  mind  some- 
thing definite  and  tangible,  something  thab 
could  be  located  as  to  time  and  place,  whore 
it  used  the  word  "accident."  I  do  not  see 
kow  this  statute  can  be  complied  with  in  a 
typhoid  fever  case. 

The  New  Jersey  oourt>  following  what  is 
conceives  to  be  the  English  rule,  holds  that 
"where  no  specific  time  or  occasion  can  be 
fixed  upon  as  the  time  when  the  alleged  acci- 
dent happened,  there  is  no  injury  by  accident 
vithin  the  meaning  of  the  compensation  act" 
Liondale  Bleach,  etc.  Works  v.  Riker,  85  N. 
J'  L.  426,  89  AtL  929. 

The  latest  expression  of  the  English  courts 
on  the  subject  to  which  attention  has  been 


called  is  Eke  v.  Hart-Dyke  [1910]  2  K.  B.  677. 
There  a  laborer  died  from  ptomaine  poison- 
ing caused  by  the  inhalation  of  sewer  gas.  It 
was  held  that  this  was  not  an  injury  caused 
by  accident,  one  of  the  concurring  judges 
saying  that  there  could  be  no  recovery  for 
injury  by  accident  where  you  cannot  give  a 
date,  and  adding:  "It  is  hardly  a  lawyer's 
question." 

In  Brintons  v.  Turvey  [1905]  A.  C.  (Eng.) 
230,  2  Ann.  Cas.  137,  cited  in  the  majority 
opinion  is  discussed  in  Eke  v.  Hart-Dyke, 
where  it  is  referred  to  as  an  extreme  case, 
the  logic  of  which  could  be  approved  only 
on  the  theory  that  tlie  anthrax  germ  which 
was  floating  in  the  air  and  whieh  lodged  in 
the  eye  of  the  deceased  -produced  an  abrasion 
which  developed  infection.  In  the  decision 
the  case  is  compared  with  a  spark  flying 
from  an  anvil  and  injuring  the  eyesight. 

The  Scotch  case  cited  in  the  opinion  (Alloa 
Coal  Co.  V.  Drylie  [382]  [1913]  1  Scots.  L. 
Times  167,  4  N.  &  C.  C.  A.  899)  is  authority 
for  affirming  the  decision  in  the  present  case, 
but  is  much  more  restricted  in  its  applica- 
tion than  is  the  present  decision.  The  opin- 
ion of  Lord  Dundas,  which  was  concurred  in 
by  a  majority  of  the  judges,  states: 

"The  present  case  could  never  be  fairly 
cited  in  the  future  as  indicating  that  the 
court  is  willing  to  hold  that  a  niere  ordi- 
nary disease  {e.  g.  pneumonia)  entitles  a 
workman  to  compensation.  The  court  must 
be  satisfied  .  .  .  that  the  disease  was 
attributable  to  some  particular  event  or  42p- 
currence  of  an  unusual  and  unexpected  char- 
acter incident  to  the  employment,  which 
could,  in  the  light  of  the  decisions,  be  fairly 
described  as  an  accident." 

I  think  this  is  the  only  decided  case  to 
whidi  attention  has  been  called  which  tends 
to  support  the  decision  of  the  court,  while 
the  cases  to  the  contrary  are  numerous.  In 
the  two  Wisconsin  cases  cited  the  disease  for 
which  recovery  was  allowed  was  proximately 
caused  by  an  Injury  resulting  from  external 
violence. 
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Disease  as  an  Aeoident* 

I.  Introductory,  298. 
II.  Under  Accident  Insurance  Policy s 

1.  Accident   Causing   Diseased   Condi- 
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2.  Pre-existing   Disease    Not    Contrib- 

uting to  Injury,  308. 
8.  Pre-existing     Disease     Co-operating 
with  Accident,  305. 
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jury: 
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b.  Infection  of  Injured  Eye,  315. 

c.  Disease  of  Mind,  317. 

2.  Supervening  Disease  Independent  of 
Injury,  318. 

8.  Pre-existing  Disease  Aggravated, 
Accelerated,  or  Revived  by  In- 
jury: 

a.  Under  American  Acts,  319. 

b.  Under  English  Act,  322. 

4.  Pre-existing    Disease    Causing    In- 

jury, 323. 

5.  Nonoccupational  Disease  Caused  by 

Employment : 

a.  In  General,  325. 

b.  Pneumonia  or  Rheumatism  Re- 

sulting from  Exposure  in  Emr 
ployment,  328. 

6.  Strain  or  Overexertion,  330.  * 

7.  Former  Injury  Resulting  in  or  Con- 

tributing to  New  Incapacity,  334. 

8.  Occupational  Disease: 

a.  Under  Michigan  Act,  335. 

b.  Under  English  Act,  336. 

9.  New  York  Act,  339. 


1.  Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  decisions  involving  the  question  of 
disease  as  an  accident.  For  a  discussion  of 
the  earlier  cases  on  the  subject  see  the  notes 
to  Brintons  v.  Turvey,  2  Ann.  Cas.  137;  Brod- 
erick  v.  London  County  Council,  15  Ann. 
Cas.  885;  Sullivan  v.  Modern  Brotherhood  of 
America,  Ann.  Cas.  1913A  116;  and  Paul  v. 
Travellers'  Ins.  Co.  8  Am.  St.  Rep.  758.  The 
note  includes  all  cases  passing  on  the  question 
whether  compensation  may  be  recovered  for 
disease  under  a  workmen's  compensation  act 
which  applies  only  to  injuries  received  ''by 
accident."  The  question  whether  disease  is 
within  an  act  allowing  compensation  for 
"injury"  or  "personal  injury"  is  discussed  in 
the  notes  to  Hurle's  Case,  Ann.  Cas.  1915C 
D19;  and  Stertz  v.  Industrial  Ins.  Commission, 
reported  post,  this  volume,  at  page  354. 

In  discussing  the  question  whether  disease 
is  within  the  purview  of  a  policy  of  accident 
insurance,  this  note  excludes  the  construction 
of  a  clause  in  an  accident  insurance  policy 
excepting  death  caused  by  disease,  that  ques- 
tion being  considered  in  the  notes  to  White 
v.  Standard  L.  etc.  Co.  5  Ann.  Cas.  83;  Rath- 
man  V.  New  Amsterdam  Casualty  Co.  Ann. 
Cas.  1917C  469;  and  Cary  v.  Preferred  Ace. 
Ins.  Co.  115  Am.  St.  Rep.  997.  As  to  whether 
an  intentional  exertion  causing  a  strain  or 
other  internal  injury  is  an  "accidental" 
means  of  injury,  see  the  notes  to  In  re  Scarr, 
1  Ann.  Cas.  787;  Stone  v.  Fidelity,  etc.  Co. 
Ann.  Cas.  1917 A  86;  and  Horsfall  ▼.  Pacific 
Mut.  L.  Ins.  Co.  98  Am.  St.  Rep.  846. 


II,  Under  Accident  Insurance  Policy, 

1.  Accident  Causikq  Diseased  Conditio:^. 

Where  an  accident  causes  a  diseased  condi- 
tion which  results  in  the  disability  or  death  of 
the  insured  under  a  policy  of  accident  insur- 
ance the  accident  is  considered  the  cause  of  tlie 
injury  or  death  and  the  insurer  is  liable  on  the 
policy.  Fidelity,  etc.  Co.  v.  Stacey,  143  Fed. 
271,  6  Ann.  Cas.  955,  74  C.  C.  A.  409,  5  L.R.A. 
(N.S.)  657,  revermng  137  Fed.  1012;  Pre- 
ferred Ace.  Ins.  Co.  V.  Patterson,  213  Fed.  595, 
130  C.  C.  A.  175;  Aetna  L.  Ins.  Co.  v.  Wicker. 
240  Fed.  398,  153  C.  C.  A.  324;  National 
L.  etc.  Ins.  Co.  v.  Singleton,  193  Ala.  84,  69 
So.  80;  Aetna  L.  Ins.  Co.  ▼.  Fitzgerald,  165 
Ind.  317,  5  Ann.  Cas.  551,  75  N.  £.  262. 
112  Am.  St.  Rep.  232,  1  L.RA.(N.S.)  422; 
Ijcliman  v.  Great  Western  Ace  Assoc.  155 
la.  737,  133  N.  W.  752,  42  L.R.A.(NJS.)  562; 
General  Aoc.  etc.  Assur.  Corp.  v.  Meredith, 
141  Ky.  92,  132  S.  W.  191 ;  ContinenUl  Cas- 
ualty Co.  V.  Mathis,  150  Ky.  477,  150  S.  W. 
507;  National  L.  etc.  Ins.  Co.  ▼.  Cox,  174 
Ky.  683,  192  S.  W.  636;  Standard  L.  etc. 
Ins.  Co.  V.  Thomas  (Ky.)  17  S.  W.  275; 
Thompson    ▼.    Columbian    Nat.    L.    Ins.    Co. 

114  Me.  1,  95  Atl.  229;  McAuley  v.  Casual- 
ty Co.  of  America,  37  Mont.  256,  96  Pac. 
1313;  Martin  v.  Manufacturers'  Ace.  Indemni- 
ty Co.  161  N.  Y.  94,  46  N.  E.  377 ;  Bailey  v. 
Interstate  Casualty  Co.  8  App.  Div.  127,  40 
N.  Y.  S.  513;  International  Travelers*  Assoc. 
v.  Branum  (Tex.)  169  S.  W.  389;  Hal!  v. 
American  Masonic  Ace.  Assoc.  86  Wis.  51 S. 
57  N.  W.  .366;  Cary  v.  Preferred  Ace.  Ins.  Co. 
127  Wis.  67,  7  Ann.  Cas.  484,  106  N.  W.  105.-., 

115  Am.  St.  Rep.  997,  5  L.R.A.(N.S.)  926; 
French  v.  Fidelity,  etc.  Co.  135  Wis.  259,  115 
N.  W.  869,  873, 'l7  L.R.A.(N.S.)  1011.  See 
also  Bernays  v.  U.  S.  Mut.  Ace.  Assoc.  45 
Fed.  455;  Smouse  v.  Iowa  State  Traveling 
Men's  Assoc.  118  la.  436,  92  N.  W.  63;  Rath- 
jen  V.  Woodmen  Ace.  Assoc.  93  Neb.  629,  141 
N.  W.  815 ;  Rodey  v.  Travelers'  Ins.  Co.  3  N. 
M.  543,  9  Pac.  348. 

Thus  in  Continental  Casualty  Co.  ▼.  Mat- 
this,  150  Ky.  477, 150  S.  W.  .507,  an  action  on 
an  accident  policy  insuring  against  total 
disability  from  accident,  it  appeared  that  the 
insured  scratched  his  thumb  on  a  carpet  tack 
and  that  blood  poisoning  developed  from  the. 
wound.  In  affirming  a  judgment  for  the 
plaintiff  the  court  said:  'In  the  case  at  bar 
the  assured  was  wholly  disabled  for  three 
days.  Then,  incited  by  his  desire  to  be  at  his 
work,  he  was  permitted  by  his  physician  to 
go,  under  caution  as  to  prudence  and  care. 
He  did  not  and  could  not  do  ail  his  work,  and 
after  three  days  of  it,  again  went  to  bed  for 
months  of  illness.  During  all  the  time  he 
had  blood  poison.  The  processes  of  nature 
were  at  work  within  his  body  begetting  the 
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sure  and  certain  result  of  the  accident^  as  tho. 
infection  had  at  once  happened.  To  hold 
that  these  three  days  of  partial  activity, 
while  the  poison  was  developing,  broke  the 
immediacy  or  the  continuity  of  the  accident, 
wonid  be  to  hold  that  an  accident  policy  does 
not  cover  blood  poisoning  from  accident;  for 
alwavB  there  must  be  the  interim  of  time  for 

w 

the  diaeaae  to  incubate.    The  provision  in  the 
policy  is  to  have  a  natural  and  reasonable 
interpretation.      The    technical    position    of 
the   company    would    avoid    the    policy    for 
about  every  purpose  save  the  collection  of 
premiums.     Within  the  intent  of  the  policy, 
sound  reason,   and   the   opinions   supra,   the 
insured  suffered  an  immediate  and  continu- 
ous   disability.      Notwithstanding    the    fact 
that  the  blood  poison  resulted  from  the  acci- 
dent, the   company   contends  that   the   dis- 
ability resulted  from  illness,  not  accident — the 
precise  position  upon  which  the  elder  Matthis 
says  the  agent  refused  payment.     The  issue 
of  accident  was  submitted  to  the  jury  aptly. 
Further,  it  is  to  be  noted  that  the  policy  in 
express  terms  provides  that  peritonitis,  car- 
buncles,  ulcers,    and    certain   other   denomi- 
nated ills,  are  illnesses  within  the  terms  of 
the  policy,  no  matter  what  may  have  brought 
them  on.     Blood  poison  is  not  among  them. 
If  the  company   so   desired  to  classify  this 
common   resultant   from   accident   it   should 
have  done  so  with   equal   express  care.     In 
accident  insurance  jurisprudence,  blood  poi- 
son resulting  from  accident  is  regarded  as  a 
part  of  the  accident,  and  an  injury  or  death 
from  it  as   an   accidental    injury   or    death. 
.    .    .    The  insured  was  in  intense  pain  for 
months,  delirious  much  of  the  time.     Tubes 
were  kept  in  different  parts  of  his  body  for 
long  periods  to  drain  away  the  pus  and  poi- 
son.   Even  upon  his  recovery  he  was  afflict- 
ed as  if  he  had  locomotor  ataxia.     That  he 
recovered  at  all  is  considered  by  his  physi- 
cians as  little  short  of  the  miraculous.     His 
troubles  were  the  direct  result  of  an  accident, 
against  which  the  company  had  insured  him." 
In  Preferred  Ace.  Ins.  Co.  v.  Patterson,  213 
Fed.  595,  130  C.  C.  A.  175,  an  action  on  a 
policy  insuring  against  death   resulting   di- 
rectly,  independently    and    exclusively    from 
bodily   injury    effected    solely    through    acci- 
dental means,  it  appeared  that  the  insured 
was  injured  by  a  fall  while   attempting  to 
crank  an  automobile,  and  that  at  a  subsequent 
operation  it  was  found  that  the  left  kidney 
of  the  insured  was  covered  with  large  cysts. 
It  was  found  on  conflicting  evidence  that  the 
condition  was  caused  bv  the  fall.    The  court 
said:  "We  agree  that,  when  a  man  is  injured 
while  doing  merely  what  he  intends  to  do, 
be  is  not  injured  by  an  accident,  unless  the 
course  of  his  action  has  been  interrupted  or 
deflected  by  some  unforeseen  and  unintended 
liapO«ning.     To  illustrate  from  the  facts  be- 


fore us:     Since  the  deceased  was  attemptin<; 
to  start  the  engine  of  his  car  by  turning  the 
crank,  whatever  injury  he  might  sustain  from 
the  ordinary  strain  of  that  operation  would 
properly  be  regarded  as  a  result  of  what  he 
intended  to  do,  and  therefore  would  not  be 
accounted    accidental.     But   we   can   hardly 
suppose  that  he  intended  to  slip  and  fall  in 
the  course  of  the  operation,  and  therefore  if 
he  did  slip  and  fall,  and  sustained  injury  as 
the  direct  result  thereof,  the  happening  would 
be  unforeseen  and  unintended,  and  the  injury 
would  be*  accidental.     Now,  unquestionably, 
direct  testimony  was  given  that  the  deceased 
did  slip  and  fall,  and  medical  testimony  was 
also  given  connecting  the  fall  directly  with 
his  subsequent  death.     And  this  may  serve 
to  bring  us  to  the  first  assignment  of  error. 
The    plaintiff's    declaration    set    forth    that 
while  the  decedent  was — 'cranking  the  engine 
or  motor  of,  and  attempting  to  start,  a  cer- 
tain automobile,  the  surface  of  said  street, 
avenue,  or  highway,  gave  way  and  caved  in 
beneath  and  away  from  the  feet  of  the  said 
•  Walter  L.  Patterson,  causing  the  said  Walter 
L.  Patterson  to  slip,  stumble,  and  lose  his 
footing,  whereby  he  was  subjected  to  a  violent 
wrench,  strain,  and  shock,  whereby  he  sus- 
tained bodily  injuries  which  resulted  directly, 
independently,   and   exclusively   of    any   and 
all  other  causes,  and  which  said  bodily  in- 
juries were  effected  solely  through  accidental 
means,   in  the  death  of  the  said  Walter  L. 
Patterson,   etc'     The  evidence   at  the  trial 
did  not  go  so  far  as  to  show  that  the  surface 
of  the  street  had  'caved  in*  beneath  the  feet 
of  the  deceased,  but  it  did  tend  to  show  that 
the  surface  was  loose  and  had  'given  way' 
under  his  feet.    In  the  course  of  the  trial  a 
hypothetical  question  was  addressed  to  one 
of  the  witnesses,  which  stated,  inter  alia,  that 
while  the  deceased  was  'attempting  to  crank 
an   automobile   on   the   5th   day   of   August, 
1911,  the  crank  slipped  suddenly  out  of  the 
socket  throwing  him  suddenly  and  violently 
to  the  ground,  and  that  immediately  after- 
wards he  arose  slowly  and  apparently  with 
difficulty,  and  complained  of  pain  in  the  back, 
etc.*    The  defendant's  counsel  objected  on  the 
ground  that  the  question  was  not  framed  in 
accordance  with  the  averments  of  the  decla- 
ration, but  was  predicated  upon  a  different 
state  of  facts.    He  therefore  alleged  surprise, 
and  this,  of  course,  was  equivalent  to  a  mo- 
tion that  the  trial  should  be  continued;  the 
argument   being  that  the   plaintiff   was  at- 
tempting to  compel  the  defendant  to  answer 
a   case  different   from   the   case   sued   upon. 
...    To  state  the  argument  briefly:   the 
policy   provides  that   recovery   for   a   death 
can  be  had  only  when  the  insured  dies  from 
bodily    injuries    effected   through   accidental 
means,  as  a  direct  result  of  the  accident,  and 
when  the  death  results  solely  from  such  acci- 


300 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


dent,  independently  and  exclusively  of  any 
and  all  other  causes.  Therefore,  if  disease 
existing  at  the  time  of  the  accident  was  one 
cause  of  the  death,  the  plaintiff  cannot  re- 
cover. The  jury  was  properly  instructed  to 
that  effect,  and  the  verdict  therefore  estab- 
lishes that  there  was  an  accident,  that  the 
accident  was  the  direct  and  the  only  cause 
of  death,  and  that  the  insured  was  not  dis- 
eased at  the  time  of  the  accident.  With  these 
facts  established  by  sufficieilt  evidence,  the 
cases  relied  on  by  the  company  cease  to  be 
applicable,  and  need  not  be  discussed.  The 
charge  as  a  whole  was  clear  and  satisfactory, 
and  we  see  no  serious  objection  to  the  illus- 
tration complained  of  in  the  sixth  assignment. 
And,  in  the  absence  of  sufficient  medical  evi- 
dence concerning  the  diffic\ilt — and,  ^ye  think 
we  may  add,  the  somewhat  obscure — subject 
of  the  effect  of  a  predisposition  to  the  par- 
ticular disease  in  question,  we  discover  no 
error  in  the  court's  instruction  on  this  sub- 
ject." 

In  National  L.  etc.  Ins.  Co.  v.  Cox,  174 
Ky.  683,  192  S.  W.  636,  a  suit  on  a  policy 
insuring  against  loss  of  life,  limb,  etc.,  re- 
sulting directly  and  independently  of  all  oth- 
er causes  from  a  bodily  injury  effected  acci- 
dentally and  through  external,  violent  and 
accidental  means,  etc.,  the  court  said:  "Obvi- 
ously, the  .  .  .  provision  of  the  policy, 
specifying  the  ground  of  the  insurance  com- 
pany's liability,  is  susceptible  of  but  one 
construction.  Its  meaning  is  that  in  order 
for  the  beneficiary  to  recover  upon  the  policy 
for  the  death  of  the  insured,  the  evidence 
nmst  show  that  the  death  was  produced  by 
external,  violent,  and  accidental  means  inde- 
pendent of  other  causes.  In  other  words,  the 
accident  and  injury  resulting  therefrom 
must  be  the  proximate  cause  of  the  death 
to  make  the  insurance  company  liable.  .  .  . 
There  is,  however,  no  contrariety  of  evidence 
as  to  the  facts,  that  down  to  the  time  of  his 
receiving  the  fall  the  decedent  was  apparently 
in  perfect  health,  that  immediately  following 
the  accident  his  bodv  was  found  to  contain 
various  contusions,  and  his  lower  limbs  par- 
alyzed, and  that  but  a  day  or  two  later  he 
became  a  victim  of  pneumonia.  When  to 
these  facts  is  added  the  weight  and  effect  to 
be  given  the  testimony  of  various  witnesses, 
several  of  them  medical  experts,  that  the 
paralysis,  pneumonia  and  his  death  cannot  be 
reasonably  attributable  to  any  other  cause 
than  the  injuries  he  sustained  in  the  fall  in 
the  apartment  house,  we  can  readily  under- 
stand how  the  jury  arrived  at  the  conclusion 
expressed  in  the  verdict  returned  by  them. 
In  other  words,  the  evidence  strongly  con- 
duced to  prove  that  the  accident  and  conse- 
quent injuries  resulting  to  the  decedent  con- 
stituted the  proximate  cause  of  his  death. 
It  follows  from  the  conclusion  we  have  ex- 
pressed as  to  the  weight  and  effect  of  the 


evidence  that  the  ruling  of  the  trial  court  in 
the  matter  refusing  the  peremptory  instruc- 
tion for  a  directed  verdict,  asked  by  appellee, 
was  not  error." 

In  National  L.  etc.  Ins.  Co.  y.  Singleton, 
193  Ala.  84,  69  So.  80,  an  action  on  an  acci- 
dent policy  insuring  against  loss  caused  by 
"external,  violent  and  accidental  means,"  it 
appeared  that  the  insured  cut  his  lip  while 
shaving  and  that  infection  supervened.  In 
affirming  a  judgment  for  the  plaintiff  the 
court  said :  "There  was  evidence  sufficient  to 
carry  to  the  jury  the  question  whether  or  not 
the  death  resulted  from,  or  was  caused  by, 
a  gash  cut  in  the  lip  of  the  insured  while 
he  was  shaving,  there  being  evidence  to  show 
that  a  gash  was  so  cut,  and  that  it  became  in- 
fected, and  that  infection  spread  from  tbia 
small  gash  to  his  entire  face  and  neck,  and 
to  other  portions  of  his  body,  and  that 
death  was  the  result  of  this  infection.  Em- 
pire L.  Ins.  Co.  V.  Gee,  178  Ala.  492,  60  So. 
90;  Birmingham  Ry.  etc.  Co.  v.  Hinton,  loS 
Ala.  470,  48  So.  546.  If  death  did  so  rei^ult 
from  the  cutting  of  the  lip  of  insured  while 
shaving,  whether  he  was  shaving  himseM  or 
was  being*^Raven  by  another,  we  hold  that 
the  death  would  be  within  the  terms  of  the 
policy  which  provides  against  'bodily  injuries 
effected  through  external,  violent  and  acci- 
dental means.'  There  was  no  evidence  what- 
ever to  show  that  the  insured,  or  any  other 
person,  intentionally  cut  the  gash ;  but  all  the 
evidence  shows  that  the  scar,  cut  or  gash  was 
an  accident,  and  within  the  risk  of  the  policy. 
See  Bacon  v.  U.  S.  Mut.  Ace.  Assoc.  44  Hun 
599.  As  before  stated,  there  was  no  evidence 
tending  to  show  an  intentional  injury,  either 
by  the  insured  or  by  a  third  party.  The  case 
therefore  does  not  fall  within  the  rule  of 
cases  in  which  the  evidence  does  tend  to  show 
an  intentional  injury.  These  cases  were  dis- 
cussed and  reviewed  bv  this  court  in  the  cast* 
of  Continental  Casualty  Co.  v.  Cunningham, 
188  Ala.  159,  66  So.  41,  L.R.A.1915A  538." 

In  General  Ace.  etc.  Assur  Corp.  v,  Mere- 
dith, 141  Ky.  92,  132  S.  W.  191,  an  aclitm 
on  an  accident  policy  containing  the  require- 
ment that  the  injuries  insured  against  must 
be  effected  through  external,  violent  and  acci- 
dental means,  it  appeared  that  the  insured, 
a  physician,  received  a  jolt,  in  stepping  down 
from  a  pavement  about  eight  inches  high, 
which  resulted  in  intussusception  and  death. 
In  holding  that  he  had  sustained  an  accident 
within  the  meaning  of  the  policy  the  court 
said:  "If  the  deceased  got  a  fall  as  aboTe 
stated,  when  he  stepped  from  the  pavement, 
and  this  fall  produced  the  injury  to  the 
bowel  which  caused  his  death,  his  life  was 
lost  from  a  bodily  injury  effected  through  ex- 
ternal, violent  and  accidental  means." 

In  JEtnsi  L,  Ins.  Co.  v.  Fitzgerald,  165  Ind. 
317,  5  Ann.  Cas.  551,  76  N.  E,  262,  112 
Am,    St.    Rep.    232,    1    L.R.A.(N.S.)    422,    it 
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appeared   that  the   insured,  under   an  acci- 
deut  policy  containing  the  provision  that  the 
bodily   injuries  insured  against  must  be  ef- 
fected through  external,  violent  and  accidental 
means,  sustained  an  injury  to  his  hand  by 
allowing  it  to  rest  on  the  bed  rail  for  a  long 
time  while  asleep,  and  that  periosUtis  super- 
vened.   In  holding  that  there  was  evidence  to 
support  a  verdict  for  plaintiff  the  oourt  said: 
""It  appears  from  the  testimony  that  on  July 
31,  1902,  appellee,  being  much  fatigued  from 
an  extended   business   trip,   retired   about   8 
o'clock  P.  u.     As  he  was  somewhat  restless, 
he  placed  his  left  hand  between  the  pillow 
and  his  head,  in  order  to  raise  it  higher. .  The 
hand  was   placed  on  edge,  with   the  thumb 
next  to  the  head,  and  he  fell  asleep  in  that 
position.     Sometime  during  the  night,  while 
asleep,  he  moved  so  that  his  hand,  with  his 
head   continuing    upon    it    as   before,    rested 
upon  the  edge  of  the  bed  rail,  and  he  con- 
tinued to  sleep  in  that  posture  until  4  o'clock 
A.  If.,  when  he  awoke.     He  found  that  his 
hand  was  wholly  numb,  and  it  continued  in 
that  condition  for  the  space  of  half  an  hour. 
There  was  a  black  mark  upon  it,  where  it  had 
rested  upon  the  rail,  and  this  mark  existed 
for  sometime  thereafter.     The  hand   pained 
him  a  great  deal  during  the  following  day, 
and  during  the  next  night  he  was  compelled 
to  call  a  physician.     The  testimony  of  the 
latter,  as  well  as  that  of  the  family  physi- 
cian, who  took  charge  of  the  case  upon  re- 
turning   from    a   vacation,    shows    that    the 
pressure   on   the   hand    while   upon   the.  bed 
rail  resulted  in  an  inflammation  of  the  peri- 
osteum of  the  metacarpal  bones  lying  back  of 
the  third    and    fourth    fingers,    a    condition 
which    made    an    operation    necessary    and 
caused  a  protracted  illness.    The  expert  evi- 
dence shows   that  eases   of  inflammation  of 
the  periosteum,  or,  as  the  difficulty  is  tech- 
nically termed,  periostitis,  are  traumatic,  at 
least  for  the  most  part,  and  that  it  is  the 
opinion   of   the   medical   profession   that   all 
such  cases  are  due  to  some  injury,  perhaps 
forgotten.    The  principal  contention  of  coun- 
sel for  appellant  on  the  question  of  the  suffi- 
ciency of  the  evidence  is  that  appellee's  loss  of 
time  was  due  to  disease,  and  not  to  an  in- 
jur? within  the  terms  of  the  contract.     We 
hold  that  the  policy  in  suit  was  an  insurance 
against  loss  of  business  time  by  disease,  pro- 
vided that   the    disability   was   proximately 
ciused  by  a  bodily  injury  occasioned  through 
^«nial,  violent  and   accidental  means.     It 
is  the  general  understanding  that  this  class  of 
policies    insures    against    diseases    so    occa- 
sioned, and  where  medical  science  reveals  the 
^act  that  back  of  the  disease  stands  a  proxi- 
mate cause,  answering  iii  all 'respects  to  the 
terms  of  the  policy,  it  will  not  suffice  to  dis- 
cl'arge  the  company  that  the  consequence  is 
accounted    a    disease.      The    insured    cannot 


know  what  inay  befall  him  as  the  result  of 
possible  injuries,  and  it  must  be  taken  to 
have  been  the  understanding  of  the  parties 
that  loss  of  time  occasioned  by  disease  was 
insured    against,    where   the   disability    was 
proximately  occasioned  by  an  injury  within 
the  provisions  cf  the  contract.     It  will  be 
time  enough  to  deal  with  the  difficult  cases 
suggested   by   appellant's  counsel,    involving 
subtle,  external  causes  of  disease,  when  they 
arise.    There  was  no  evidence  tending  to  show 
that  the  inflammation  from  which  appellee 
suffered  was  due  to  any  cause  other  than 
that  of  the  long-continuing  force  exerted  by 
the  weight  of  the  head.    .    .   .    We  are  not  here 
called  on  to  consider  a  case  where  the  result  is 
one  which  follows  from  ordinary  means,  vol- 
untarily  employed,   and   in   which   the   only 
element  of   unexpectedness   lies   in   the   fact 
that  the  pursuit  of  the  means  unexpectedly 
•  brings    about    a    physicial    condition    which 
makes  disease  possible.    Here  the.  element  of 
volition  was  wholly  absent,  and  the  fact  that 
during  the  period   of  unconsciousness  there 
was  a  distinct  and  long-continued  force  ap- 
plied,   which    compressed    the    tissues    and 
.  blood    vessels    surrounding    the    bones,    and 
thereby  caused  the  inflammation,  marks  the 
case  as  one  of  accident.    We  are  also  of  opin- 
ion that  the  injury  was  a  vialent  one  within 
the  terms  of  the  policy.     The  degree  of  vio- 
lence ia  not  always  a  controlling  considera- 
tion.    .     .     .     There  were  present  in   this 
instance,  in  a  substantial  sense,  all  of  the  ele- 
ments necessary  to  bring  the  proximate  cause 
of  the  disability  within  the  requirement  that 
the  loss  of  time  must  result  from  a  bodily 
injury  effected  through  external,  violent  and 
accidental  means.     The  only  thing  that  was 
extraordinary  about  the  case  was  the  result; 
but  this  will  not  relieve,   for  the  company 
was  paid  for  its  undertaking  to  provide  a  con- 
ventional measure  of  indemnitv  against  th« 
fortuitous,  provided  that  it  proximately  pro- 
ceeded from  such  an  injury  as  the  policy  de- 
scribes.   We  hold  that  the  evidence  was  suffi- 
cient to  support  the  verdict." 

In  French  v.  Fidelity,  etc.  Co.  135  Wis. 
259,  115  N.  W.  869,  17  L.R.A.(N.S.)  1011, 
it  appeared  that  the  insured  struck  his  leg 
against  a  small  iron  safe  in  a  baggage  car, 
and  that  septic  poisoning  resulted  causing  his 
death.  The  policy  contained  the  "external, 
violent  and  accidental  means"  clause.  In 
reversing  a  judgment  for  the  defendant  the 
court  said:  'It  is  urged  on  behalf  of  the  re- 
spondent in  support  of  the  judgment  that  it 
does  not  appear  that  the  death  of  the  insured 
was  the  result  of  'bodily  injuries  sustained 
through  external,  violent,  and  accidental 
means,  independently  of  all  other  causes.' 
The  proof  is  undisputed  that  the  insured  re- 
ceived the  accidental  injury  to  his  leg  caus- 
ing an  abrasion  of  the  skin,  that  an  infection 
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started  at  this  place,  and  that  he  died  fifteen 
days  later  from  erysipelas  or  blood  poisoning. 
The  contention  is  that  the  accidental  injury 
of  itself  would  not  have  resulted  fatally,  but 
that  death  was  due  to  an  independent  inter- 
vening cause,  namely,  the  germs  which  en- 
tered the  system  through  the  wound.    It  must 
be  apparent,  however,  that  but  for  the  acci- 
dental injury  there  would  have  been  no  cause 
for  infection;  that  but  for  the  abrasion  the 
disease  germs   could   not  have  entered  and 
produced  the  fatal  result.     The  wound  pro- 
duced by  the  accident  was  therefore  the  prox- 
imate and  sole  cause  of  death.    Gary  v.  Pre- 
ferred Ace.  Ins.  Co.  127  Wis.  67,  106  N.  W. 
1055.    Counsel  for  respondent  insists  that  the 
words  'independently  of  all  other  causes'  do 
not  mean   the  ^sole   proximate  cause;'   that 
there  was  an  independent  intervening  cause, 
which  resulted  in  the  death  of  the  insured, 
and  therefore  the  defendant  is  not  liable.    We 
cannot  adopt  this  interpretation  of  the  lan- 
guage or  the  conclusion  sought  to  be  drawn 
from  the  testimony.  .  .  .  We  must  hold,  there- 
fore, that  where  death  results  from  disease 
which  follows  as  a  natural,  though  not  the 
necessary,  consequence  of  an  accidental  physi- 
cal injury,  it  is  within  the  terms  of  the  acci- 
dent policy,  the  death  being  deemed  the  proxi- 
mate result  of  the  injury  and  not  of  the  disr 
ease  as  an  independent  cause." 

In  Woodmen's  Ace.  Assoc,  v.  Hamilton,  70 
Neb.  24,  96  N.  W.  989,  wherein  it  appeared 
that  the  insured  under  an  accident  policy  died 
from  a  complication  of  diseases  after  the  in- 
jury to  the  liver  in  a  runaway  accident,  the 
court  said:  "The  other  question,  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, is  given  very  little  attention  by  plaintiff 
in  error  and  seems  hardly  to  have  merited 
more.  It  is  true  that  the  death  of  the  insured 
on  June  10  was  the  result  of  a  complication 
of  diseases,  but  the  evidence  tends  very 
strongly  to  indicate  that  they  resulted  from 
a  violent  injury  to  his  liver,  which  came 
from  the  runaway  accident  of  March  26.  We 
do  not  feel  disposed  to  disturb  the  finding 
of  the  jury  in  reference  to  this  matter." 

In  Railway  Mail  Assoc,  v.  Dent,  213  Fed. 
981.  130  C.  C.  A.  387,  L.R.A.1916A  314,  the 
court  said:  ''While  in  the  woods  in  the  sub- 
urbs of  St.  Paul,  Minn.,  Dent  accidentally 
came  in  contact  with  poison  ivy,  with  the 
result  that  an  eruption  appeared  between  his 
fingers  two  or  three  days  afterwards,  and 
grew  tmtil  it  covered  his  limbs  and  body  and 
in  about  seven  weeks  caused  his  death.  The 
essentials  of  a  recovery  by  Mrs.  Dent — so 
far  as  any  contentions  advanced  make  these 
a  matter  for  present  consideration — are  that 
her  husband*s  death  was  caused  by  'accident,' 
that  the  accident  alone  resulted  in  producing 
'visible  external  marks  of  injury,'  and  that 
his  death  did  not  result  from  poison  or  other 


injurious  matter  'taken  or  administered'  ac- 
cidentally or  otherwise.    His  contact  with  the 
poison  ivy  happened  by  chance,  and  was  in 
ignorance  of  its  character,  was  unintentional 
and  involuntary,  and  the  result  from  his  con- 
scious act  was  unexpected.    This  would  seem 
to  make  it  an  accident  within  the  customary 
meaning,  as  clearly  as  if  he  had  been  stung 
by  a  poisonous  insect  or  bitten  by  a  poisonous 
reptile.     U.   S.  Mut.  Ace.   Assoc,  v.   Barry, 
131  U.  S.  100,  9  S.  Ct.  755,  33  U.  S.  (L.  ed.) 
60;  Western  Commercial  Travelers'  Assoc,  v. 
Smith,  20  C.  C.  A.  223,  85  Fed.  401,  40  L.R.A. 
653;   Omberg  v.   U.   S.  Mutual  Ace.  Assoc. 
101  Ky.  308,  40  S.  W.  909,  72  Am.  St.  Rep. 
413.    The  phrase  'injury  by  accident'  in  the 
English  workmen's  compensation  act  was  held 
by  the  House  of  Lords  to  Include  an  infection 
with  anthrax  while  handling  wool.    In  Brin- 
tons  y.  Turvey  [1905]  App.  Cas.  (Eng.)  230, 
the  Lord  Chancellor  said:  'I  think  in  popular 
phraseology,  from  which  we  are  to  seek  our 
guidance,  it  [the  act]  excludes,  and  was  in- 
tended  to   exclude,    idiopathic    disease;    but 
when  some  affection  of  our  physical  frame 
is  in  any  way  induced  by  an  accident,  we 
must  be  cm  our  guard  that  we  are  not  misled 
by  medical  phrases  to  alter  the  proper  appli- 
cation of  the  phrase  "accident  causing  injury^ 
because  the  injury  inflicted  by  accident  sets 
up  a  condition  of  things  which  medical  men 
describe  as  disease.     Suppose  in  this  case  a 
tack  or  some  poisoned  substance  had  cut  the 
skin  and  set  up  tetanus.     Tetanus  is  a  dis- 
ease; but  would  anybody  contend  that  there 
was  not  accident  causing  damage?*    This  has 
especial  bearing  on  the  argument  that  Dent 
died  of  a  disease,  that  is,  blood  poisoning, 
and  not  from  accident.     The  testimony  was 
that  contact  with  .ivy  operates  much  like  a 
bum,  in  that  when  the  eruption  covers  the 
body  it  seals  the  skin  against  the  natural  dis- 
charge of  secretions,  and  blood  poisoning  re- 
sults.   The  ultimate  effects  of  many  injuries 
indisputably  e.\ternal  and  accidental  might  be 
similarly  described.     A  like  contention  was 
before  this  court  in  Western  Commercial  Trav- 
elers* Assoc.  V.  Smith,  supra.    Xext,  the  acci- 
dent alone  must  have  produced  'visible  exter- 
nal  marks  of  injury.'    There  is  no  doubt  that 
contact  with  the  ivy  directly  and  alone  caused 
the  condition  described;  no  other  cause  is  sug- 
gested.   Kor  is  it  disputed  that  the  eruption, 
first  on  the  hands  and  then  on  the  limbs  and 
body,  was  both  visible  and  external.     True, 
it  did  not  appear  until  two  or  three   days 
after  the  contact;  but  it  was  not  provided  it 
should  show  at  once.     It  came  soon  and  in 
the  natural  course,  and  was  of  a  character 
that  left  no  doubt  of  the  immediate  cause." 
However   in  •  McAuley   v.   Casualty   Co.   of 
America,  37  Mont.  250,  96  Pac.  131,  an  ac- 
tion  on   a   policy   insuring  against   injuries 
effected  through  external,  violent  and  acciden- 
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ial  means,  it  appeared  that  the  insured  sus- 
tained an  injury  to  his  leg  while  descending 
from  a  street  car,  and  that  erysipelas  entered 
the  wound  and  death  resulted.  In  holding 
that  the  evidence  was  insufficient  to  support 
a  re<»very  the  court  said:  "The  motion  for 
a  nonsuit  should  have  been  sustained.  The 
plaintiff  failed  to  prove  the  cause  of  the  death 
of  his  wife.  His  contract  with  the  defendant 
provided  that  the  company  should  become 
liable  only  in  the  event  that  injuries,  effected 
folely  through  external,  violent  and  acciden- 
tal means,  should,  directly  and  independently 
of  all  other  causes,  result  in  loss  of  life.  In 
order  to  recover  the  plaintiff  was  bound  to 
prove  that  the  death  of  his  wife  was  caused 
by  such  an  injury.  This  he  failed  to  do.  Thd 
only  positive  testimony  produced  by  him  was 
to  the  effect  that  the  cause  of  the  death  of 
Mrs.  McAuley  was  erysipelas.  Whether  the 
disease  was  introduced  into  her  system 
through  the  scratch  she  received,  or  whether 
its  baneful  properties  slumbered  in  her  blood 
prior  to  that  time,  whether  it  was  communi- 
cated to  her  body  from  her  clothing  or  a  band- 
age, or  from  some  projecting  portion  of  the 
(^r,  we  do  not  know,  the  doctors  did  not 
know,  and  the  jury  could  not  know.  As 
actions  like  this  are  founded  upon  express 
contract,  it  is  incumbent  upon  the  plaintiff 
to  prove,  by  some  substantive  testimony,  that 
the  event  has  occurred,  upon  the  Happening  of 
vhich  defendant  has  agreed  to  become  liable. 
Having  failed  in  this  regard,  the  plaintiff 
should  have  been  nonsuited.  Several  au- 
thorities are  cited  by  the  respondent  to  the 
effect  that  where  death  results  from  blood 
poisoning,  following  as  a  natural,  but  not  the 
necessary,  consequence  of  a  wound,  however 
slight,  as  from  the.  prick  of  a  pin  or  a  lead 
pencil,  the  wound  will,  in  insurance  cases 
like  the  one  at  bar,  be  deemed  the  proximate 
cause  of  death.  In  this  case,  however,  there 
was  no  testimony,  not  even  a  medical  opinion, 
that  the  erysipelas  was  caused  or  aggravated 
by  the  wound  on  Mrs.  McAuley 's  leg;  that  is 
to  say,  there  is  no  testimony  to  the  effect 
that  the  erysipelas  germ  was  communicated 
to  the  deceased  through  the  abrasion  on  her 
l«g,  nor  is  there  any  evidence  that  the  abra- 
sion caused  the  disease  to  become  manifest. 
For  aught  we  know  the  erysipelas  was  entire- 
ly independent  of  the  abrasion,  and  the  result 
would  have  been  the  same  had  no  abrasion  of 
the  skin  existed.  The  failure  to  call  a 
physician  until  the  patient  was  almost  dead 
pTopably  destroyed  all  chance  of  making  this 
proof." 

2.  PiE-ExisTnvG  Disease  Not  Ck>NixiBtniNa 

TO    iNJtJBT. 

If  a  pre-existing  disease  does  not  contrib- 
ute with  the  accident  which   results  in  the 


disability  or  death  of  the  insured  under  a 
policy  of  accident  insurance  the  accident  is 
considered  the  proximate  cause  and  the  in- 
surer is  liable  under  the  policy.  Collins  v. 
Casualty  Co.  of  America,  224  Mass,  327,  112 
N.  E.  634,  L.R.A.1916E  1203;  Driskell  v.  U. 
S.  Health,  etc.  Ins.  Co.  117  Mo.  App.  362, 
93  S.  W.  880;  Fetter  v.  Fidelity,  etc. 
Co.  174  Mo.  266,  73  S.  W.  592,  97  Am. 
St  Rep.  560,  61  L.R.A.  459.  Thus  in 
the  case  first  cited  the  court  said:  "Con- 
sidered in  connection  with  the  other  pro- 
visions, it  is  clear  that  defendants  undertook 
to  insure  the  deceased  against  death  result- 
ing from  bodily  injuries  received  from  an 
external,  violent  and  accidental  agency.  If 
plaintiff's  injury  was  inflicted  in  the  manner 
alleged,  that  is,  by  the  chance  injection  of 
scalding  water  into  his  ear,  it  certainly  was 
accidental,  violent  and  external,  and  we  need 
waste  no  words  in  defining  these  terms.  The 
important  question  that  may  arise  under 
certain  possible  phases  of  proof  is  this: 
What  is  meant  by  the  term,  'If  death  should 
result  solely  from  such  injuries?'  We  think 
the  only  reasonable  interpretation  to  be 
placed  upon  this  clause  is  to  say  that  the  in- 
jury  must  stand  out  as  the  predominant  fac- 
tor in  the  production  of  the  result  and  not 
that  it  must  have  been  so  virulent  in  char- 
acter as  necessarily  and  inevitably  to  have 
produced  that  result  regardless  of  all  other 
conditions  and  circumstances.  People  differ 
so  widely  in  health,  vitality  and  ability  to 
resist  disease  and  injury,  that  what  may  mean 
death  to  one  man  would  be  comparatively 
harmless  to  another  and,  therefore,  the  fact 
that  a  given  injury  may  not  be  generally 
lethal  does  not  prevent  it  from  becoming  so 
under  certain  conditions;  and  if,  under  the 
peculiar  tomperament  or  condition  of  health 
of  an  individual  upon  whom  it  is  inflicted, 
such  injury  appears  as  the  active,  efficient 
cause  that  sets  in  motion  agencies  that  re- 
sult in  death,  without  the  intervention  of 
any  other  independent  force,  then  it  should 
be  regarded  as  tlie  Bole  and  ))roximate  cause 
of  death.  Tlic  fact  that  the  physical  infirmity 
of  the  victim  may  be  a  necessary  condition 
to  the  result  does  not  deprive  the  injury  of 
its  distinction  as  the  sole  producing  cause. 
In  such  case,  disease  or  low  vitality  do  not 
arise  to  the  dignity  of  concurring  causes,  but, 
in  liaving  deprived  nature  of  her  normal  pow- 
er of  resistance  to  attack,  appear  rather  as 
the  passive  allies  of  the  agencies  set  in  mo- 
tion by  the  injury." 

In  Fetter  v.  Fidelity,  etc.  Co.  174  Mo.  256, 
73  S.  W.  592,  97  Am.  St.  Rep.  560,  61  L.R.A. 
459,  wherein  it  appeared  that  the  insured 
died  from  a  hemorrhage  resulting  from  the 
rupture  of  the  healthy  tissue  of  a  partly  can- 
cerous kidney,  caused  by  a  fall,  in  affirming 
a  judgment  for  the  plaintiff  the  court  said: 
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"There  is  no  question  but  that  the  fall  of  the 
insured  against  the  table,  striking  his  aide 
heavily  against  its  edge,  was  accidental,  that 
it  produced  the  rupture  of  the  kidney  which 
caused  the  hemorrhage  which  caused  his 
doath.  All  the  witnesses  concur  in  that. 
They  also  concur  in  the  opinion  that,  con- 
ceding the  previous  existence  of  the  cancer, 
the  man  would  not  have  died  as  and  when 
he  did  if  the  accident  had  not  occurred;  that 
whilst  death  from  the  cancer  might  have 
resulted,  it  would  probably  have  been  de- 
ferred several  years.  But  the  contention  of 
the  defendant  is  thftt  the  accident  would  not 
liave  resulted  in  the  rupture  if  the  cancer 
had  not  been  there;  as  defendant's  witness 
Dr.  Hall  said:  *The  exciting  cause  of  the 
hemorrhage  was  the  injury  and  the  pre- 
(iisposing  cause  .was  the  cancer.*  On  this  tes- 
timony the  defendant  says  that  tlie  death 
was  not  the  result  of  the  accident  'independ- 
ent of  all  other  causes.'  If  we  should  give 
to  those  qualifying  words  of  the  policy  the 
meaning  that  is  now  claimed  by  defendant 
thev  were  intended  to  have,  there  would  be 
scarcely  any  limit  to  their  nullifying  in- 
fluence. Dr.  Hall  said  in  explanation  of 
what  has  just  been  quoted,  of  his  testimony: 
'The  predisposing  cause  is  the  remote  cause.' 
If,  therefore,  there  could  be  discovered  in  a 
man's  body  after  his  death  any  condition,  be- 
fore undiscovered  and  unsuspected,  that,  un- 
der scientific  tests,  would  render  him  more 
amenable  to  accidents  or  less  capable  of  re- 
sisting their  influence,  the  policy  would  not 
cover  the  case.  The  fact  that  a  man  is  sixty- 
nine  years  old,  yet  with  an  activity  of  body 
ordinarily  found  only  in  one  much  younger, 
might  have  something  to  do  both  with  the 
fact  of  an  accident  and  its  result,  and  thus 
his  age  and  unusual  activity  could  be  said  to 
be  a  predisposing  cause — remote,  perhaps,  as 
the  learned  witness  designated  the  cancer  in 
this  case — still,  in  such  case,  in  that  sense, 
the  accident  could  not  be  said  to  have  been 
the  cause  of  the  death  'independent  of  all 
other  causes.'  The  causes  referred  .to  in  the 
policy  are  the  proximate  or  direct,  not  the 
remote  causes.  This  was  evidently  the  view 
of  the  trial  court  when  it  modified  the  second 
instruction  asked  by  defendant,  inserting 
the  word  'direct'  before  the  word  'cause,' 
thereby  directing  the  jury  that  they  could  not 
find  for  the  plaintiff  unless  they  found  that 
'the  accident  was  the  sole  and  only  direct 
cause  of  the  death  of  the  insured,'  and  that 
view  of  the  law  was  correct." 

In  Collins  v.  Casualty  Co.  of  America,  224 
Mass.  327,  12  N.  E.  634,  in  holding  that  re- 
covery could  be  had  for  the  effects  of  a  rup- 
ture, on  a  finding  that  the  insured's  pre- 
disposition to  rupture  did  not  cause  the 
accident,  the  court  said:  "The  more  difficult 
question    arises    however   under   the   defend- 


ant's contention  that  there  was  no  evidence 
that  the  death  of  the  insured  resulted  'di- 
rectly and  independently  of  all  other  causes* 
from  the  accidental  fall  which  the  assured 
suffered  on  December  15,  1910.  So  far  as  we 
know  the  true  construction  of  that  proviaion 
of  the  policy  ia  a  question  of  novel  impres- 
sion. The  provision  of  the  policy  in  ques- 
tion in  Cheswell  v.  Fraternal  Accident  Aaao- 
ciation  [199  Mass.  267]  ubl  supra,  was 
that  the  company  would  agree  to  pay 
to  the  beneficiary  'the  sum  of  twelve  hun- 
dred fifty  dollars  if  the  death  of  the  cer- 
tificate holder  shall  result  from  such  injuries 
alone'  within  ninety  days  from  the  date  of 
said  accident.  And  there  was  a  similar  provi- 
sion in  Freeman  v.  Mercantile  Mut.  Ace. 
Assoc.  166  Mass.  351.  But  the  decisions  in 
those  cases  do  not  go  far  as  a  help  in  the 
decision  of  the  case  at  bar.  Neither  the  plain- 
tiff nor  the  defendant  has  brought  to  our 
attention  any  case  involving  a  consideration 
of  the  proper  construction  of  such  a  clause  in 
a  policy  of  accident  insuranoe  and  no  case  of 
that  kind  has  come  to  our  attention.  The 
defendant  has  not  laid  stress  upon  the  pro- 
vision of  the  policy  that  the  death  must 
result  'directly*  from  the  injury  in  question. 
This  may  be  because  of  the  provision  that  the 
injury  need  not  cause  'Immediate'  disability. 
Under  these  circumstances  we  do  not  stop  to 
consider  that  provision  and  proceed  to  the 
consideration  of  the  provision  that  death 
must  result  from  the  injury  'independently  of 
all  other  causes.'  We  are  of  opinion  that,  in 
a  case  where  a  surgical  operation  becomes 
necessary  in  order  to  deal  properly  with  the 
effects  of  an  injury  within  the  policy  of 
accident  insurance  and  the  insured  dies  as  a 
result  of  the  operation,  death .  results  'inde- 
pendently of  all  other  causes  from  such  in- 
juries.' Although  he  dies  from  some  'obscure 
physiological  poisoning  due  to  certain  un- 
known changes  in  the  bodily  functions 
brought  about  by  etherization,'  it  is  plain, 
and  in  fact  it  was  testified  to  by  one  of  the 
doctors,  that  'the  operation  consisted  of 
etherization,  just  as  essentially  as  it  did  of 
my  [the]  operation  on  him,  cutting  with  the 
knife.'  If  the  jury  found  in  the  case  at  bar 
(as  indeed  they  must  have  found)  that  the 
occasion  of  the  death  was  an  'obscure  physi- 
ological poisoning  due  to  certain  unknown 
changes  in  the  bodily  functions  brought 
about  by  etherization,'  they  were  bound,  or  at 
least  they  were  warranted  in  finding  that 
that  was  a  mere  incident  of  the  operation, 
which  operation  again  was  the  only  proper 
way  of  dealing  with  the  rupture  which  was 
caused  by  'accidental  means'  within  the  terms 
of  the  policy.  If  they  did  so  find  the  insured 
came  to  his  death  from  an  incident  of  what 
was  a  proper  treatment  of  the  injury  (which 
injury  was  within  the  policy).  If  this  effect 
of  etherization  was  an  incident  of  the  opera- 
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tion  and  that  waa  found  to  be  a  noceseary 
or  proper  resirlt  of  the  injury,  it  was  not 
another  outside  cause  but  an  incident  of  a 
cause  within  the  policy  and  in  that  case  death 
resulted  'directly  and  independently  of  all 
other  causes  from  such  [the]  injuries.' " 

3.  PsE-EXisTiNO  Disease  Go-operatino  with 

Accident. 

Where  pre-existing  disease  co-operates  with 
an  accident  to  produce  the  disability  or 
death  of  the  insured  under  a  policy  of  acci- 
dent insurance  the  accident  cannot  be  con- 
sidered the  sole  and  exclusive  cause  and  the 
insurer  is  not  liable  under  the  policy.  New 
Amsterdam  Casualty  Co.  v.  Shields,  155  Fed. 
54,  85  C.  C.  A.  122;  Maryland  Casualty 
Co.  V.  Morrow,  213  Fed.  699,  130  C.  C.  A. 
179,  52  L.R.A.(N.S.)  1213;  Crandall  v.  Con- 
tinental Casualty  Co.  179  III.  App.  330 ;  Feder 
V.  Iowa  State  Traveling  Men's  Assoc.  107 
la.  533,  78  X.  W.  252,  70  Am.  St.  Rep.  212, 
43  L.RA.  693;  Rathman  v.  New  Amsterdam 
Casualty  Co,  186  Mich.  115,  Ann.  Cas.  1917C 
4.59,  152  N.  W.  983,  L.R.A.1915E  980;  Appel 
V.  .^tna  L.  Ins.  Co.  86  App.  Div.  83,  83 
N.  Y.  S.  238,  affirmed  180  N.  Y.  514,  72  N. 
E.  1139;  Niskem  v.  United  Brotherhood, 
etc.  93  App.  Div.  364,  87  N.  Y.  S.  640.  See 
also  Stout  V.  Pacific  Mut.  L.  Ins.  Co.  130 
Cal.  471,  62  Pac.  732.  Thus  in  New  Amster- 
dam Casualty  Co.  v.  Shields,  supra,  the 
court  said:  "The  policy  provides:  ^Loss  of 
life  by  accident  as  used  in  this  policy  shall 
be  deemed  to  mean  death  from  bodily  in- 
juries not  intentionally  inflicted  by  the  as- 
sured, which  independently  of  all  other  causes 
are  effected  solely  and  exclusively  by  external, 
violent  and  accidental  means  and  which  shall 
result  in  the  death  of  the  assured  within 
ninety  days  of  the  event  causing  the  injury.' 
In  this  case  it  is  conceded  that  the  disease 
of  appendicitis,  with  its  consequences  and 
complications,  caused  the  death  of  the  in- 
sured, but  the  real  question  of  fact  lies  far- 
ther back,  and  is,  whether  the  fall  against 
the  dashboard,  acting  independently  of  any 
other  cause,  produced  this  disease.  If  tlie 
insured  recovered  from  his  former  attacks  of 
this  disease,  so  that  it  no  longer  existed  in 
his  body,  and  there  was  only  a  susceptibility 
to  have  it  in  case  a  proper  exciting  cause 
should  arise,  and  in  this  case  the  fall  against 
the  dashboard  proved  to  be  such  exciting 
cause,  the  case  would  be  for  recovery  under 
the  policy;  but  if  because  of  the  former  at- 
tacks there  was  not  merely  a  sus(*optibility 
to  a  further  attack,  but  the  actual  disease 
itself  existed,  liable  to  be  rendered  active  and 
virulent  by  an  injury  such  as  that  suffered 
b?  the  insured,  in  that  event  the  active  dis- 
ttwe  which  resulted  in  death  would  not  be 
regarded  as  the  result  of  the  fall  alone,  but 
Ann.  Cas.  1918B. — 20. 


as  the  joint  result  of  the  fall  and  the  latent 
disease,  and  hence  there  could  be  no  recovery 
under  the  policy." 

In  Rathman  v.  New  Amsterdam  Casualty 
Co.  186  Mich.  115,  Ann.  Cas.  1917C  469,  162 
K.  W.  983,  L.R.A.1915E  980,  an  action  on  a 
policy  insuring  against  the  result  of  injuries 
effected,  independently  of  other  causes,  solely 
and  exclusively  by  accidental  means,  it  ap- 
peared that  the  insured  was  in  a  general  dis- 
eased condition  and  while  returning  from 
Europe  jumped  or  fell  overboard  and  was 
lost.  In  holding  that  the  insurer  was  not 
liable  since  the  death  was  contributed  to  by 
a  pre-existing  disease,  the  court  said:  ''It 
must  be  conceded  as  largely  conjectural 
whether  assured's  death  was  accidental  or 
intentional  and  suicidal.  There  are  evidential 
facts  in  the  case  persuasive  of  the  latter  view, 
while  the  legal  presumptions  against  self- 
destruction  are  in  favor  of  the  former.  Con- 
ceding, however,  that  it  was  accidental,  plain- 
tiff cannot  recover  if  the  accident  was  caused 
or  contributed  to  by  illness  or  disease." 

In  Feder  v.  Iowa  State  Traveling  Men's 
Assoc.  107  la.  538,  78  N.  W.  2.52,  70  Am.  St. 
Rep.  212,  43  L.R.A.  693,  the  court  said:  "The 
evidence  tended  to  establish  the  following: 
The  decedent,  at  the  time  of  his  d^ath,  was 
about  twenty-six  years  of  age,  and  had  been 
in  Denver,  where  his  death  occurred,  about 
nine  months.  He  was  suffering  from  con- 
sumption, and  went  to  Denver,  and  resided 
there,  on  account  of  his  health.  He  was  bene- 
fited by  the  change  of  climate  and  medical 
treatment  he  received,  and  his  health  had 
been  considerably  improved,  and  was  con- 
stantly improving,  at  the  time  of  his  death. 
During  the  day  of  his  death  he  had  been  as 
well  as  usual,  and  in  the  evening  was  with 
two  of  his  brothers  in  their  office.  Prepara- 
tory to  leaving  it,  the  decedent  went  to  a 
window  to  close  the  shutters.  A  chair  stood 
in  front  of  the  window,  and  he  stood  on  his 
toes,  and  reached  over  the  chair  toward  the 
shutters,  and,  as  he  did  so,  blood  began  to 
flow  from  his  mouth.  He  was  placed  on  a 
lounge,  and  died  within  a  few  minutes.  The 
cause  of  his  death  was  a  hemorrhage  from  a 
ruptured  artery,  and  the  evidence  would  have 
authorized  the  conclusion  that  the  rupture  of 
the  artery  was  not  due  to  the  disease  from 
which  he  was  suffering.  There  is  no  evidence 
that  he  fell,  slipped,  lost  his  balance,  failed  to 
catch  the  shutter  when  he  reached  for  it, 
or  that  it  moved  at  his  touch  more  or  less 
readily  than  he  had  expected  it  would  move: 
in  other  words,  there  is  no  evidence  whatever 
that  anything  was  done  or  occurred  which  he 
had  not  foreseen  and  planned,  excepting  the 
rupture  of  the  artery,  and  the  consequences 
which  resulted  from  it."  .  .  .  "The 
certificate  in  suit  made  the  defendant 
liable   if  the  death  of  Feder  resulted  from 
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an  accidental  cause.  The  evidence  shows  that 
the  cause  was  the  ruptured  artery.;  but  that 
was  not  accidental,  if  it  was  the  natural 
result  of  an  act  voluntarily  done  by  Feder. 
That  he  did  anything  but  what  he  intended 
to  do,  in  attempting  to  close  the  shutters,  is 
not  shown  nor  claimed.  It  is  not  even  shown 
that  he  made  any  unusual  exertion  in  what 
he  did.  Had  the  artery  been  ruptured  while 
the  decedent  was  sitting  quietly  in  his  chair, 
or  while  walking  at  a  moderate  pace,  there 
would  be  no  ground  for  claiming  that  the 
rupture  was  accidental;  and  we  do  not  think 
that,  because  the  act  of  closing  the  shutters 
may  have  required  a  little  more  exertion  than 
would  have  been  required  to  remain  seated 
or  to  walk  leisurely,  the  rupture  was  acci- 
dental. So  far  as  is  shown,  it  may  have 
been,  and  probably  was,  due  to  a  weakened 
or  diseased  condition  of  the  artery.  But, 
however  that  was,  we  are  satisfied  that  there 
was  no  evidence  which  would  have  authorized 
the  jury  to  find  that  the  rupture  was  acci- 
dental, within  the  meaning  of  the  certificate. 
We  conclude  that  the  district  court  was  right 
in  directing  a  verdict  for  the  defendant,  and 
the  judgment  rendered  is  therefore  affirmed." 
In  Appel  V.  ^tna  L.  Ins.  Co.  86  App.  Div. 
83,  83  N.  Y.  S.  238,  affirmed  180  N.  Y.  614, 
72  N.  E.  1139,  an  action  on  a  policy  contain- 
ing the  "external,  violent  and  accidental 
means"  provision,  it  appeared  that  while  the 
insured  was  riding  a  bicycle  the  regular  move- 
ment of  a  muscle  injured  a  diseased  appendix 
and>  septic  peritonitis  intervened.  The  court 
said:  "We  can  conceive  of  no  theory  upon 
which  it  can  be  said,  from  the  facts  disclosed 
by  the  evidence,  that  the  death  of  the  insured 
resulted  from  "bodily  injuries,  effected  .  .  . 
through  external,  violent,  and  accidental 
means,'  within  the  meaning  of  the  policy. 
Riding  the  bicycle  was  in  no  sense  an  acci< 
dent  or  accidental;  the  insured  planned  for 
and  deliberately  entered  upon  the  project, 
and,  so  far  as  appears,  it  was  carried  out 
precisely  as  intended.  He  sustained  no  fall 
or  shock,  came  into  collision  with  nothing, 
he  went  where  he  chose,  selected  his  route, 
his  wheel  at  all  times  under  perfect  control, 
and  he  brought  into  play  such  muscles  of  the 
body,  and  only  such,  as  he  willed.  The  re- 
sult of  such  ride,  while  extraordinary,  in  no 
manner  proves  that  it  was  accidental.  If  the 
deceased  had  had  a  weak  heart,  and  had 
deliberately  and  in  the  usual  way  walked 
rapidly  up  a  hill,  which  caused  the  heart 
action  to  stop,  could  it  be  said  that  death 
was  the  result  of  accident?  It  might  have 
1)een  unwise  to  undertake  to  reach  the  top 
of  the  hill  on  foot,  and  of  course  the  result 
was  not  anticipated,  but  there  was  no  acci- 
dent about  it.  The  most  that  can  be  said  in 
such  cases,  and  in  the  case  at  bar,  is  that 
the   result  was  accidental,   but  the  means 


which  produced  it  were  not  accidental.  As 
we  have  seen,  the  evidence  wholly  fails  to 
show  that  the  deceased  did  anything  which  he 
did  not  fully  intend  to  do,  or  that  what  he 
did  was  not  done  precisely  as  intended; 
therefore  the  result  of  such  acts — his  death 
— was  not  produced  by  'accidental  means.' 
.  •  .  Our  attention  has  not  been  called  to 
any  case  which  holds,  and  we  have  failed  to 
discover  any  authority  for  the  proposition, 
that  a  result  which  is  produced  by  means 
all  of  which,  and  every  detail  of  which,  was 
intended,  can  be  said  to  have  been  produced 
by  accidental  means,  simply  because  the  re- 
sult which  followed  the  employment  of  such 
means,  exactly  in  the  manner  intended,  was 
different  from  the  result  anticipated.  In  or- 
der that  the  plaintiff  may  succeed  in  the  case 
at  bar,  it  is  necessary  that  we  should  assent 
to  that  exact  proposition.  We  think  that  is 
not  the  proper  construction  or  true  meaning 
of  the  language  of  the  policy  in  suit." 

In  Stokely  v.  Fidelity,  etc.  Co.  193  Ala. 
90,  69  So.  64,  L.K.A.1915E  955,  a  death  re- 
sulting from  a  fit  of  coughing  following  a 
surgical  operation  was  held  not  to  be  acci- 
dental, the  court  saying:  "There  would  have 
been  no  stitches  nor  any  rupture  but  for  the 
disease  and  the  wound  it  made  necessary.'* 

However  in  some  cases  recovery  has  been 
allowed  where  pre-existing  disease  co-oper- 
ated with  an  accident.  Fidelity,  etc.  Co.  v. 
Meyer,  106  Ark.  91,  152  S.  W.  995,  44 
LJt.A.(N.S.)  493;  Hall  v.  General  Ace. 
Assur.  Corp.  16  Ga.  App.  66,  85  S.  E.  600: 
Continental  Casualty  Co.  v.  Lloyd,  165  Ind. 
52,  73  N.  E.  824;  Mitchell  v.  Fidelity,  etc. 
Co.  35  Ont.  L.  Kep.  280,  26  Dominion  L.  Rep. 
784,  9  Ont.  W.  N.  341,  affirmed  in  37  Ont.  L- 
Rep.  335,  2S  Dominion  L.  Rep.  361,  10  Ont. 
W.  N.  311.  Thus  in  Fidelity,  etc.  Co.  v. 
Meyer,  supra,  the  court  said:  "While  stand- 
ing in  a  wagon  preparatory  to  seating  him- 
self, he  was  thrown  backwards  by  the  sudden 
and  unexpected  start  of  the  horse,  which 
caused  him  to  fall  on  his  back  or  right  side 
in  the  region  above  the  hip  and  strike  an 
iron  handhold  upon  the  wagon  seat.  He 
threw  both  hands  to  his  side  and  at  once 
complained  of  the  injury.  The  evidence  tends 
to  show  that  he  continued  to  complain  of  the 
injury,  and  was  confined  to  his  bed  from  that 
time  until  his  death,  which  occurred  several 
weeks  later.  A  few  days  after  the  accident 
he  began  to  have  hemorrliages  from  the 
mouth,  which  continued  at  intervals  until  his 
death.  A  short  time  after  the  accident  he 
also  commenced  having  hemorrhages  from, 
the  bowels,  and  these  continued  until  death. 
Prior  to  the  accident  he  had  every  appearance 
of  being  a  healthy  man,  and  gave  no  evidence 
of  having  a  fatal  disease;  but  a  post  mortem 
held  several  days  after  his  death  revealed 
the  fact,  according  to  some  of  the  testimony. 
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that  there  was  a  diBeased  condition  or  tum- 
orous growth  on  the  head  of  the  pancreas 
which  enyeloped  the  duodenum.  Some  ol  the 
surgeons  gave  opinions  that  the  growth  was 
a  caneer  of  at  least  several  months  standing. 
While  this  was  not  directly  disputed  hy 
ether  testimony,  there  is  evidence  to  the 
effect  that-  the  physical  condition  of  the  man 
was  inconsistent  with  the  long  continued 
presence  of  a  malignanf  cancer  and  that, 
therefore,  the  tumeroua  growth  was  dormant 
rather  than  malignant,  or  that  it  might  have 
been  the  result  of  the  blow  at  the  time  of  the 
accident.  The  autopsy  developed  the  fact 
that  the  hemorrhage  from  the  bowels  resulted 
from  a  rupture  of  the  duodenum  or  of  the 
pancreas  which  enveloped  it,  but  the  tes- 
timony leaves  a  doubt  as  to  whether  this 
did  not  result  from  the  erosion  caused  from 
the  alleged  cancerous  growth  or  from  the 
blow  at  the  time  of  the  accident.  The  evi- 
dence is  sufficient,  we  think,  to  warrant  the 
finding  that  the  rupture  was  caused  by  the 
blow  and  that  death  resulted  from  this  in- 
jury." 

In  Continental  Casualty  Co.  v.  Lloyd,  165 
Ind.  52,  73  N.*£.  824,  recovery  was  allowed 
where  a  cerebral  hemorrhage  was  caused  by 
a  fall,  although  a  pre-existing  tumor  of  the 
brain  was  a  remote  concurring  cause,  the 
eourt  saying:  '^ere  it  is  shown,  without 
dispute,  that  there  was  a  tumor  upon  Lloyd's 
brain.  But  it  does  not  necessarily  follow  that 
it  was  a  proximate  cause  of  his  death.  Dr. 
Ohimacher,  a  pathologist  of  learning  and  ex- 
perience, and  who  conducted  the  autopsy  for 
appellant,  and  appeared  as  a  witness  in  its 
behalf,  testified  that  the  autopsy  disclosed 
that  a  blood  clot,  or  thrombus,  had  formed 
within  the  walls,  and  effectually  plugged  the 
artery  at  the  point  where  the  channel  was 
narrowed  by  the  tumor.  He  further  testified, 
is  effect,  that  at  the  point  of  obstruction  the 
tmnor  had  contracted  the  caliber  of  the  art- 
ery to  about  one-half  its  normal  size,  which, 
however,  in  capacity,  in  the  absence  of  throm- 
bus, would  be  sufficient  to  nourish  the  brain 
and  prolong  life  indefinitely,  and  perhaps  for 
years,  without  marked  inconvenience  to  the 
individual;  that  blood  outside  its  natural 
sphere,  or  when  it  comes  in  contact  with  any 
other  matter  other  than  the  peculiar  sub- 
stance of  which  the  inner  coating  of  the  blood 
Tessela  is  composed,  speedily  coagulates,  or 
forms  an  organized  clot;  that  when  death 
came  to  Lloyd  the  tumor  had  penetrated  and 
weakened  the  walls  of  the  vessel,  and  a  rup- 
ture of  the  inner  coating  at  the  point  of 
stricture,  thereby  bringing  the  blood  in  con- 
tact with  the  matter  of  the  outer  wall, 
would  conduce  to  thrombus,  which,  in  fact, 
is  the  usual  way  in  which  clots  from  injury 
are  formed.  The  substance  of  this  testimony 
of  Dr.  Ohimacher  is  that  at  death,  excluding 


the  blood  clot,  the  tumor  on  Lloyd's  brain 
had  not  reached  a  fatal  stage,  and  probably 
would  not  have  produced  death  for  years  to 
come,  and,  furthermore,  that  the  fatal  clot 
might  have  been  caused  by  a  rupture  of  the 
inner  coating  of  the  artery  by  a  sudden  influx 
of  blood  into  the  narrowed  duct  from  a  vio- 
lent exertion  of  the  heart.  This  evidence, 
when  considered  together  with  the  testimony 
of  Dr.  Schleiker,  the  insured's  age,  his  weight, 
the  unexpectedness  and  severity  of  his  fall, 
the  speedy  development  thereafter  of  symp- 
toms of  brain  pressure,  the  total  absence  of 
all  premonitory  symptoms  of  tumor  or  brain 
disorder  prior  to  the  fall,  leaves  no  room  for 
argument  but  that  the  jury  had  before  it 
legal  evidence,  both  direct  and  indirect,  in 
support  of  its  conclusion  that  Lloyd's  death 
was  caused  by  accident,  independently  of  all 
other  causes.  And  it  makes  no  difference 
whether  it  found  that  the  cause  closest  the 
death  was  hemorrhage  of  the  brain,  or  an 
organized  blood  clot  within  the  walls  of  the 
cerebral  artery.  It  had  the  right  to  find 
that  the  accidental  fall  was  the  cause  that 
put  his  life  in  jeopardy,  because  it  incited 
the  fatal  energy  of  the  tumor,  which  was  at 
least  dormant,  and  would  have  remained  so 
for  an  indefinite  period,  and,  perhaps,  until 
death  from  some  other  cause  would  have 
supervened.  The  tumor  had  impaired  the 
resisting  strength  of  the  artery,  but  had  not 
effected  immediate  danger  to  life.  It  was 
proper  under  the  evidence  for  the  jury  to 
view  the  impairment  as  a  condition,  and  not 
as  a  cause,  and  to  find  that  the  fall  was  the 
originating,  efficient,  direct  and  proximate 
cause  of  death;  that  is,  that  the  fall  set  in 
motion  a  force  that  progressed  upon  present 
existing  conditions  in  natural,  usual  sequence 
to  effect  the  fatal  result.  Twelve  bricks  aro 
set  in  a  row,  eight  inches  apart.  By  accident^ 
the  first  is  toppled  and  falls  against  number 
two,  which  in  turn  falls  against  and  thrown 
number  three,  and  so  on  until  niunber  twelve 
is  cast  down  by  number  eleven,  and  infiicts 
injury.  With  a  proper  footing  number  twelve 
might,  or  might  not,  have  fallen.  In  such 
case  could  it  be  said  that  because  brick 
number  twelve  had  a  weak  and  imperfect 
footing  such  imperfection  was  the  direct, 
dominant,  proximate  cause  of  the  injury? 
Who  knows  that  the  artery  would  not  have 
been  ruptured  by  the  fall  if  it  had  been  in  a 
normal  condition?  Or  who  can  tell  that  the 
insured  would  not  have  died  from  some  other 
cause  if  the  fall  had  not  animated  and  accel- 
erated the  energy  of  the  tumor.  In  fact. 
Dr.  Ohimacher  testified  that  the  autopsy  dis- 
closed in  the  vital  organs  of  the  deceased, 
in  addition  to  the  tumor,  'some  affection  of 
the  mitral  valve  of  the  heart,  some  consequent 
enlargement  of  the  heart,  a  beginning  bron- 
cho-pneumonia,   a   banning   acute   Bright's 
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disease,  and  a  moderate  fatty  change  in  the 
liver.'  From  these  considerations  it  seems 
clear  that  the  jury,  in  its  search  for  the 
proximate  cause  of  death,  had  the  right  to 
conclude  that  even  though  the  fall  would 
*  not  have  produced  death  but  for  the  impaired 
artery,  the  tumor  at  most  was  a  remote  and 
not  a  proximate,  efficient  cause." 

In  Hall  V.  General  Ace.  Assur.  Corp.  16  Ga. 
App.  86,  85  S.  E.  600,  wherein  it  appeared 
that  the  acceleration  of  an  incurable  chronic 
disease  of  the  kidneys  was  caused  by  a  fall, 
the  court  said:  "To  our  minds,  the  fact  that 
Judge  Hall  may  have  had  an  incurable  dis- 
ease, which  by  the  acceleration  of  its  influ- 
ence and  effect  may  have  caused  the  death, 
would  not  necessarily  preclude  a  right  of 
recovery,  although  it  was  stipulated  in  the 
contract  of  insurance  that  the  amount  stip- 
ulated should  be  paid  only  when  death  re- 
sulted solely  and  exclusively  from  the  injury. 
Presumably  the  company  knew  from  the  ap- 
plication of  Judge  Hall,  which  was  made  twen- 
ty-six days  before  the  accident,  that  he  was 
suffering  from  an  incurable  affection  of  the 
kidneys.  If  they  did  not  know  it,  they  could 
have  known  it,  for  there  is  no  change  in  the 
answer  that  there  was  any  concealment  on  the 
part  of  Judge  Hall  of  his  true  condition  at 
the  time  the  application  was  made.  To  hold 
in  any  case  that  a  contract  which  stipulates 
that  the  loss  for  death  should  be  payable  only 
when  the  loss  results  solely  and  exclusively 
from  an  injury,  would  be  to  hold  that  death 
must,  in  every  case,  be  instantaneous  and  the 
immediate  effect  of  the  injury  in  question,  for 
it  is  a  matter  of  common  knowledge  that 
almost  every  human  being  has  some  weak 
.  spot  in  his  organism  which  might  to  a  larger 
or  smaller  degree  contribute  to  bring  about 
death  in  a  particular  way  in  tliat  particular 
case,  although  another  person  under  the  same 
circumstances  might  not  have  died.  Except 
in  the  case  of  a  human  being  who  is  in  per* 
feet  health,  or  unless  the  death  is  instan- 
taneous, death  never  supervenes  when  it  can- 
not be  said  that  there  was  perhaps  more  than 
one  cause  which  contributed  to  the  fatality. 
If  a  company  which  writes  accident  insurance 
insures  one  who  is  suffering  from  a  number 
of  maladies  against  loss  of  life  solely  and  ex- 
clusively due  to  the  accident,  and  an  accident 
happens  which  perhaps  would  not  have  caused 
the  death  of  a  normally  healthy  person,  and 
yet  which,  by  precipitating  the  baneful  ef- 
fects of  the  maladies,  shortens  the  life  of  the 
person  in  question  by  any  appreciable  length 
of  time,  no  matter  how  short,  the  injury, 
as  the  underlying  essential  proximate  cause, 
must  at  least  be  said  to  have  produced  the 
result  which  otherwise  would  not  have  hap- 
pened at  the  time  and  place  at  which  it 
bccurred.     In  tlie   present  case  the  insured 


was  in  many  respects  a  vigorous  man;  ha 
was  afflicted  with  an  incurable  disease  of  the 
kidneys  which  sooner  or  later  was  certain 
to  have  terminated  his  life.  How  lon<r  he 
might  have  lived  but  for  the  injury  which 
accelerated  the  effects  of  his  disease  is  im- 
material. The  true  question  in  the  case  is 
whether  he  would  have  died  at  the  time  that 
he  did  die  if  he  had  not  received  the  injury, 
conceding  the  injury  to  have  been  the  result 
of  an  accident.  If  the  jury  should  find  that 
his  fall  was  due  to  disease,  and  not  an  acci- 
dent due  to  his  misplacing  his  foot  or  miscal- 
culating the  distance  to  be  descended  from  the 
edge  of  the  sidewalk  to  the  roadway  of  the 
street,  or  other  accidental  cause,  there  would 
be  no  right  of  recovery,  because  the  loss,  in 
that  event,  would  not  be  due  solely  and  ex- 
clusively to  an  accident  as  the  proximate 
cause,  but  might  ]ye  due  to  the  disease.  This 
is  the  first  fact  for  a  jury  to  determine. 
However,  if  on  the  other  hand  the  assured 
accidentally  slipped  and  fell  upon  the  street, 
the  mere  fact  that  the  fall  hastened  his 
death  by  aggravating  the  disease  so  that  he 
only  lived  a  week,  when  even  if  he  had  not 
fallen  he  might  not  have  lived  as  much  as 
a  month,  would  not  defeat  a  recovery  on  the 
policy.  It  may  be  granted  that  the  words 
of  the  policy  which  restrict  the  indemnity  for 
death  losses  to  those  resulting  solely  and  ex- 
clusively from  bodily  injuries  through  exter- 
nal, violent,  and  accidental  means  might 
avoid  the  contract  in  the  present  case  if  con- 
sideration be  given  only  to  the  matter  of 
predominance  of  the  various  causes  which 
may  have  contributed  to  Judge  Hall's  death, 
instead  of  focusing  the  investigation  upon 
the  ascertainment  of  tlie  proximate  and  pri- 
mary cause,  but  for  which  death  might  or 
might  not  have  resulted  at  the  time  that  it 
occurred.  In  the  view  most  strongly  favorable 
to  the  defendant,  the  testimony  showed  that 
Judge  Hall's  tenure  of  life  was  more  than 
ordinarily  uncertain,  but  it  did  not  show  that 
he  would  have  died  when  he  did  if  he  had  not 
fallen,  for,  on  the  contrary,  there  was  evi- 
dence that  the  fall,  by  aggravating  the  com- 
plaint from  which  he  was  suffering,  probably 
hastened  his  death.  In  our  view  of  the  case, 
it  is  for  a  jury  to  declare,  from  all  the  facts 
in  proof,  what  was  the  proximate  cause  of 
the  death  of  tlie  insured.  If  there  was  only 
one  proximate  cause  of  the  bodily  injury 
and  this  was  brought  about  by  'external, 
violent,  and  accidental  means,'  such  as  an 
accidental  slipping  and  falling,  the  insurance 
company  would  be  liable  upon  its  contract 
without  regard  to  the  fact  that  the  assured 
was  badly  diseased  and  that  the  results  of  the 
fall  in  his  case  would  naturally  be  more 
serious  than  if  he  had  been  in  perfectly 
good  health  and  a  young  man." 
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Act. 

1.  ScPBRVENiNo    Disease   Resultiiig    wm>u 
OB  Rekdebd)  Possible  bt  Injubt. 

a.  In  General. 

Where  a  supervening  disease  is  directly 
caused  by  aa  accidental  injury  received  in  the 
course  of  tbe  employment  and  results  in  in- 
capacity or  death,  the  incapacity  or  death  is 
held  to  be  caused  by  an  accidental  injury, 
within  the  meaning  of  a  workmen's  compensa- 
tion act. 

fn^toiMl— Walker  v.  Mullins,  1  B.  W.  C. 
C.  211;  Powers  t.  Smith  [1910]  3  B.  W. 
C.  C.  470;  Groves  v.  Burroughes,  4  B.  W. 
C.  C.  185;  Wright  v.  Kerrigan  [1911]  2  Ir. 
R.  301;  Wood  v.  Davis  [1911]  6  B.  W.  C.  C. 
113;  Stapleton  v.  Dennington  Main  Coal  Co. 
5  B.  W.  C.  C.  602;  Adams  v.  Thompson 
[1911]  5  B.  W.  C.  C.  19;  Chandler  v.  Great 
Western  Ry.  Co.  [1912]  W.  C.  Rep.  168,  106 
L.  T.  N.  S.  479,  5  B.  W.  C.  C.  254;  Amys 
V.  Barton  [1912]  1  K.  B.  (Eng.)  40,  [191>] 
W.  N.  205,  81  L.  J.  K.  B.  N.  S.  65,  105  L.  T. 
N.  S.  619,  28  Times  L.  Rep.  29,  6  B.  W.  C.  C. 
117;  Mitchell  v.  Glamorgan  Coal  Co.  23 
Times  L.  Rep.  588;  Jenkins  v.  Standard 
Colliery  Co.  105  L.  T.  N.  S.  730,  28  Times  L. 
Rep.  7;  Howe  v.  Fernhill  Collieries,  107  L. 
T.  N.  S.  508,  [1912]  W.  C.  Rep.  408;  Fleet 
V.  Johnson  [1913]  W.  C.  ^  Ins.  Rep.  149, 
57  Sol.  J.  226,  29  Times  L.  Rep.  207;  Lewis 
V.  Port  of  London  Authority  [1914]  W.  C. 
k  Ins.  Rep.  157;  Fitzgerald  v.  Murphy,  45 
Ir.  L.  T.  200.  See  also  Cronin  v.  Silver 
[1911]  4  B.  W.  C.  C.  221;  Swinbank  v.  Bell 
[1911]  5  B.  W.  C  C.  48;  Tynron  v.  Morgan 
[1909]  2  K.  B.  68,  78  L.  J.  K.  B.  857 ;  Mar- 
shall V.  Orient  Steam  Nav.  Co.  [1910]  1  K. 

B.  79,  79  L.  J.  K.  B.  204,  101  L.  T.  N.  S. 
584,  54  Sol.  J.  64,  26  Times  L.  Rep.  70;  Pret- 
8chel  V.  Preis,  31  Times  L.  Rep.  156,  [1915] 
W.  C.  &  Ins.  Rep.  11;  Tucker  v.  Oldbury  Ur- 
ban District  Council  [1912]  2  K.  B.  317,  [1912] 
W.  C.  Rep.  238,  106  L.  T.  N.  S.  669,  5  B.  W. 

C.  C.  296;  Burvill  v.  Vichers  [1916]  1  K.  B. 
180,  85  L.  J.  K.  B.  256,  114  L.  T,  N.  S.  29. 

California, — Great  Western  Power  Co.  v. 
Pillsbury,  171  Cal.  69,  151  Pae.  1136,  L.ILA. 
1916A  281. 

Illinoie. — Frey  y.  Kerens-Donnewald  Goal 
Co.  271  111.  121,  110  N.  £.  824. 

2feu>  Jereey, — ^Newcomb  v.  Albertson,  85  N. 
J.  L.  435,  89  Atl.  928. 

Wwconatn. — Kill  y.  Industrial  Commission, 
160  Wis.  549,  152  N.  W.  148,  L.R.A.1916A 
14 ;  Milwaukee  First  Nat.  Bank  v.  Industrial 
Commission,  101  Wis.  526,  154  N.  W.  847. 

Thus  in  Newcomb  y.  Albertson,  85  N.  J.  L. 
435,  89  Atl.  928,  it  appeared  that  * 
ehanffeur    suffered    a    Collets    fracture    of 


the  right  arm  when  cranking  an  automobile, 
and  that  during  the  course  of  treatment  an 
abscess  of  the  fleshy  part  of  the  thumb  de- 
veloped which  resulted  in  ankylosis  of  the 
thumb,  due  to  the  abrasion  and  an  infection 
of  the  skin  from  the  ruhbing  or  pressure  of 
an  unguarded  or  unpadded  splint.  In  holding 
that  the  condition  of  the  thumb  was  an  in- 
jury caused  by  accident,  the  court  said: 
'^Section  2  of  the  workmen's  compensation 
act  provides  for  compensation  for  personal  in- 
juries to  an  employee  by  accident  arising  out 
of  and  in  the  course  of  his  employment. 
The  defendant  expressly  confines  his  argu- 
ment to  the  award  of  compensation  for  the 
injury  to  the  thumb  and  two  fingers.  The 
only  question  for  us  is  whether  those  inju- 
ries were  due  to  the  accident.  The  question 
is  not,  strictly  speaking,  whether  the  accident 
was  the  proximate  cause  of  the  ankylosis  of 
the  thumb  or  wheUier  the  infection  was  the 
natural  result  of  ^e  accident.  Those,  ques- 
tions are  presented  under  section  1,  placitum 
1,  of  the  statute,  but  the  language  in  section 
2  is  markedly  different,  omitting  any  refer- 
ence to  natural  and  proximate  cause.  If  we 
were  to  go  into  the  scholastic  distinctions, 
we  might  say  that  the  cause  of  the  injury 
under  section  2  was  the  cause  sine  qua  non, 
as  distinguished  from  the  proximate  cause. 
...  In  the  present  case,  it  is  said  thad 
the  chain  of  causation  is  broken  because  the 
infection  was  due  to  the  failure  of  the  physi- 
cian to  take  proper  precautions.  There  is 
no  finding  to  that  effect  and  the  evidence  is 
not  before  us.  We  cannot  assume  that  the 
infection  could  be  caused  only  by  the  n^- 
ligence  of  the  physician,  and  it  is  therefore 
unnecessary  to  decide  whether  such  negli- 
gence would  amount  to  such  a  break  in  the 
chain  of  causation  that  the  employer  would 
not  be  liable.  We  think  the  trial  judge  was 
right  in  finding  that  the  injury  in  fact  result- 
ed from  the  accident  and  in  holding  the  em- 
ployer liable." 

In  Great  Western  Power  Co.  v.  Pillsbury, 
171  Cal.  69,  151  Pac.  1136,  L.R.A.1916A 
281,  it  appeared  that  a  workman  acciden- 
tally suffered  an  abrasion  of  the  skin  and 
subsequently  became  disabled  by  blood  poi- 
soning, poisonous  germs  having  entered 
through  the  abrasion.  In  holding  that  the 
claimant  was  entitled  to  compensation  im- 
der  the  workmen's  compensation  act,  the  court 
said:  "Dreyer  was  injured  while  in  the 
employment  of  the  petitioner  and  in  the  course 
of  said  employment.  The  only  point  made 
against  the  award  is  the  claim  that  the  acci- 
dent was  not  the  proximate  cause  of  the  dis- 
ability for  which  the  award  was  made. 
Dreyer  was  engaged  in  shaving  and  painting 
poles  for  the  petitioner.  On  July  1,  1914, 
while  at  work,  he  accidentally  caught  his  left 
hand  between  one  of  \h^  poles  and  another 
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piece  af  timber,  thereby  bruising  the  flesh 
atid  knocking  a  small  piece  of  skin  off  the 
back  of  the  hand.  For  the  next  two  days, 
July  2d  and  July  3d,  he  continued  his  work, 
but  used  the  other  hand  only.  On  the  third 
day  the  injured  hand  began  to  pain  him 
severely.  The  4th  came  on  Saturday  and  no 
work  was  carried  on.  On  Monday  he  was 
unable  to  work  because  of  the  condition  of  the 
hand  and  the  severe  pain  therein.  Inflam- 
mation and  suppuration  set  in,  the  same  being 
produced  by  poisonous  germs  entering  the 
flesh  through  the  break  in  the  skin  caused  by 
the  accident.  It  was,  of  course,  impossible 
to  ascertain  the  source  of  these  germs  or 
when  they  gained  entrance,  but  the  time  that 
elapsed  between  the  abrasion  and  the  be- 
ginning of  the  severe  pain  which  developed 
into  the  suppuration  was  the  usual  period 
of  infection  of  the  variety  styled  by  the 
physician  as  staphylococci.  This,  it  appears, 
is  the  scientific  name  of  one  form  of  the 
disease  commonly  termed  blood  poisoning  by 
the  uninitiated.  The  disability  for  which 
the  award  was  made  was  caused  by  this  in- 
flammation and  suppuration.  We  perceive 
no  merit  in  the  claim  that  this  disability  was 
not  proximately  caused  by  the  injury  and 
abrasion  of  the  skin.  Such  results  do  ensue 
from  such  abrasions,  and  they  are  brought 
about  by  the  operation  of  what  are  ordinarily 
considered  natural  forces,  that  is,  by  the 
intervention  of  infectious  germs  usually,  or 
at  least  frequently,  present  in  the  air  or  on 
the  surface  of  substances  with  which  any 
person  may  come  in  contact,  and  which  are 
invisible  to  the  eye  and  imperceptible  to  the 
senses.  The  accident  was  the  proximate 
cause  of  the  injury  within  the  definition  of 
the  term  'proximate  cause'  as  elaborately 
stated  by  Justice  Henshaw  in  Merrill  v.  Los 
Angeles  Gas,  etc.  Go.  158  Cal.  503  [139  Am. 
St.  Rep.  134,  31  L.R.A.(N.S.)  659,  111  Pac. 
634]." 

In  Frey  v.  Kerens-Donnewald  Coal  Co.  271 
III.  121,  110  N.  E.  824,  a  mine  workman  was 
held  to  be  entitled  to  compensation  for  dis- 
ability due  to  paralysis  resulting  from  a 
blow  on  the  head  while  at  work. 

In  Walker  v.  Mulllns,  42  Ir.  L.  T.  168,  1  B. 
W.  C.  C.  211,  wherein  it  appeared  that  a 
gardener  while  digging  in  his  employer's  gar- 
den was  injured  in  the  foot  by  a  nail  and 
subsequently,  because  of  the  entrance  of  a 
germ  into  the  wound,  contracted  tetanus, 
from  which  he  died,  it  was  held  that  the  death 
was  caused  by  an  ^'accident  arising  out  of 
and  in  the  course  of  his  employment." 

In  Adams  v.  Thompson  [ItHl]  6  B.  W.  C. 
C.  (Eng.)  19,'  it  appeared  that  a  dock  la- 
borer by  constantly  rubbing  his  eye  to  remove 
bran  containing  grit,  which  had  blown  into 
his  eye  while  he  was  unloading  a  cargo  of 
bran,  produced  an  abrasion  of  the  cornea  and 


subsequently  his  eye  was  removed.  It  was 
held  that  there  was  evidence  to  sustain  a 
finding  of  the  county  court  judge  that  the 
injury  was  due  to  an  accident  within  the 
act. 

In  Mitchell  v.  Glamorgan  Coal  Co.  23 
Times  L.  Rep.  688,  wherein  it  appeared  that 
a  workman  who  was  employed  in  a  colliery 
died  from  blood  poisoning  resulting  from  an 
injury  to  his  finger,  it  was  held  that  the 
county  court  judge  could  draw  the  inference 
that  the  accident  arose  in  the  course  of  his 
employment.  Sir  Gorell  Barnes,  P.,  saying 
that  the  probability  was  that  the  accident 
happened  in  the  pit  because  accidents  did 
happen  there,  rather  than  at  the  time  when 
in  the  ordinary  course  of  life  accidents  did 
not  happen. 

In  Powers  v.  Smith  [1910]  3  B.  W.  C.  C. 
(Eng.)  470,  it  was  shown  that  a  workman 
was  apparently  thrown  from  a  cart  when 
the  horse  fell,  and,  having  walked  away  with 
the  horse,  was  subsequently  found  dead  some 
distance  away.  The  medical  evidence  was 
that  he  died  from  syncope,  but  that  it  waa 
Impossible  to  say  with  certainty  what  had 
caused  it.  The  court  of  appeal  held  that  it 
would  not  interfere  with  the  decision  of  the 
judge  that  the  dependent  had  not  discharged 
the  onus  of  proving  that  the  death  waa 
caused  by  the  accident. 

In  Groves  v.  Burroughes,  4  B.  W.  C.  C.  185, 
wherein  it  appeared  that  a  workman  while 
at  work  opened  the  partly  healed  wound  of  an 
operation,  and  septic  poisoning  followed  caus- 
ing his  death,  it  was  held  that  the  county 
court  judge  could  draw  the  inference  that  the 
accident  arose  out  of  the  employment. 

However  in  Wood  v.  Davis  [1911]  5  B.  W. 
C.  C.  (Eng.)  113,  it  was  held  that  the  county 
court  judge  was  not  warranted  in  inferring, 
in  the  absence  of  evidence,  that  a  scratch  on 
a  collier's  knee  which  caused  blood  poisoning 
resulting  in  death  had  been  received  while  at 
work. 

In  Chandler  v.  Great  Western  R.  Co.  [1912] 
W.  C.  Rep.  (Eng.)  168,  106  L.  T.  N".  S. 
479,  6  B.  W.  0.  C.  264,  it  was  held  that  septic 
infection  of  a  cut  on  workman's  hand  did  not 
entitle  him  to  compensation  under  the  Work- 
men's Compensation  Act  of  1906,  where  the 
cut  was  received  at  home,  and  that  to  attrib- 
ute the  infection  to  his  employment  was  at 
the  best  a  mere  surmise,  although  it  was 
shown  that  noxious  matter  worked  through 
a  bandage  into  the  cut  in  the  course  of  his 
work. 

In  Amys  v.  Barton  [1912]  1  K.  B.  (Eng.) 
40,  [1911]  W.  N.  206,  81  L.  J.  K.  B.  66,  106 
L.  T.  K.  S.  619,  27  Times  L.  Rep.  29,  5 
3.  W.  C.  C.  117,  in  which  the  death  of  a 
workman  from  blood  poisoning  was  alleged  to 
have  been  caused  by  the  sting  of  a  wasp 
while  he  was  at  work,  and  the* county  judge 
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held  that   the  accident  "arose  out  of"  the 
employment)  Cozens-Hardy,  M.  R.,  said :     "I 
have  come  to  the  conclusion  that  the  deci- 
sion of  the  learned  county  court  judge  can- 
not be  supported^  because  there  is  no  evidence 
that  the  accident  arose  out  of  the  employ- 
ment.     1    assume    for    the   purpose   of    my 
decision*  that  there  was  sufficient  evidence  to 
show  that  the  deceased  man  was  on  October 
18  stung  by  a  wasp  when  he  was  engaged  in 
working  for  Barton,  the  present  appellant, 
and  that  the  sting  of  that  wasp  introduced 
into  his  system  the  poison  which  ultimately 
led  to  his  death  on  November  1;  but  that  is 
only  part  of  the  necessary  proof.     It  must 
never  be  forgotten   that  the  accident  must 
not  only  arise  in  the  course  of  the  employ- 
ment, but  must  also  arise  out  of  the  employ- 
ment.    If  I  may  venture  to  repeat  what  I 
said  in  Graske  v.  Wigan  [1909]  2  K.  B.  635, 
638,  It  is  not  enough  for  the  applicant  to 
say  "The  accident  would  not  have  happened 
if  I  had  not  been  engaged  in  that  employment 
or  if  I  had  not  been  in  that  particular  place." 
He  must  go  further  and  must  say  'The  acci- 
dent arose  because  of  something  I  was  doing 
in  the  course  of  my  employment,  or  because 
I  was  exposed  by  the  nature  of  my  employ- 
ment to  some  peculiar  danger."    Unless  some- 
thing of  that  kind  is  established  the  applicant 
must  fail,  because  the  accident  is  not  one 
arising  out  of  and  in  the  course  of  the  em- 
ployment.'   In  this  case  the  man  was  an  en- 
gine-driver.    He  was  employed  by  the  year. 
On  this  particular  occasion  he  was  threshing 
his  master's  wheat:    he  was  engaged   in   a 
field,  the  engine  being  there,  and  the  wheat 
being  threshed :  there  were  a  few  wasps  there, 
no  great  number  according  to  the  evidence, 
but    there    were    some,    probably    what    are 
known  as  drowsy  or  sleepy  wasps.     One  of 
those,  I  assume,  stung  his  foot  just  above  the 
ankle,  and  that  caused,  ultimately,  his  death. 
But  what  is  there  to  connect  that  accident 
with  his  employment?     What  peculiar  risk 
was   he   exposed    to?      The    learned    county 
court   judge,    without   any    evidence,    seems 
to  have  arrived  at  the  conclusion  that  the 
wasps  were   beginning  to  hibernate   in   the 
stack,  that  the  noise  or  heat  of  the  engine 
woke  them,   or   induced  them  to  come  out, 
and  that  they  were  irritated  and  stung  him. 
There  is  not  a  particle  of  evidence  to  justify 
that  finding,  and  it  seems  to  me  that  the 
occupation  of  this  man,  so  far  as  the  sting 
of  a  wasp  was  concerned,  did  not  expose  him 
to  any  peculiar  risk,  or  any  greater  risk  than 
anybody  w^ho  was  engaged  in  the  most  ordi- 
nary occupations  on  a  farm  or  elsewhere  in 
the  country  was  exposed  to.    On  that  short 
ground,  following,  I  think,  the  view  of  this 
court  in  Craske  v.  Wigan  [1909]  2  K.  B.  636, 
and  also  in  Warner  v.  Couchman   [1911]    1 
K.  B.  351,  I  think  that  it  is  impossible  to 


say  that  there  was  here  any  risk  peculiarly 
incident  to  the  employment  which  justified 
the  learned  county  court  judge  in  his  finding 
that  the  accident  arose  out  of  the  employ- 
ment. On  that  ground  the  case  must  be  dis- 
posed of  in  favor  of  the  appellant." 

In  Howe  v.  Fernhill  Collieries,  107  L.  T.  N. 
S.  (Eng.)  680,  [1912]  W.  0.  Rep.  408,  it 
appeared  that  a  collier  died  from  acute  blood 
poisoning,  shown  by  the  medical  evidence  to 
have  been  caused  by  a  septic  infection  spread- 
ing from  a  superficial  ulcer  on  the  knee, 
on  which  there  appeared  to  have  been  a 
superficial  abrasion.  Abrasions  due  to  kneel- 
ing on  coal  dust  were  stated  to  be  a  fre- 
quent cause  of  blood  poisoning  in  colliers. 
It  was  held  that  there  was  no  evidence  of 
injury  by  accident. 

In  White  v.  Sheepwash  [1910]  3  B.  W.  C. 
C.  (Eng.)  382,  an  applicant  for  compensa- 
tion for  incapacity  from  blood  poisoning  al- 
leged to  have  resulted  from  a  sore  foot  stat- 
ed in  his  particulars  of  claim  a  "wound 
on  the  third  toe  of  left  foot  caused  by  rub- 
bing of  boot  which  had  previously  '  become 
permeated  by  some  bone  manure"  used  by  his 
employer,  but  set  up  at  the  hearing  that  he 
had  knocked  his  toe  against  a  seed  drilling 
machine  and  that  thereafter  the  wound  was 
poisoned  by  the  manure  which  had  previously 
saturated  and  dried  in  his  boots.  It  was 
held  that  the  county  judge  correctly  made  an 
award  in  favor  of  the  employer  on  a  finding 
in  effect  that  the  blood  poisoning  resulted 
from  the  pressure  of  a  boot  which  had  become 
too  tight  and  that  this  was  not  an  ''acci- 
dent." 

So  where  a  disease  supervenes  after  an  acci- 
dent the  incapacity  or  death  is  held  to  be 
an  accidental  injury  if  the  disease  while  not 
an  inevitable  or  direct  result  of  the  accident . 
was  rendered  possible  thereby  so  that  without 
the  accident  there  would  have  been  no  dis- 
ease. Lovelady  v.  Berrie  [1909]  2  B.  W. 
C.  C.  (Eng.)  62;  Hugo  v.  Larkins  [1910] 
3  B.  W.  C.  C.  (Eng.)  228;  Langley  v.  Reeve 
[1910]  3  B.  W.  C.  C.  175;  Farmer  v.  Staf- 
ford [1911]  4  B.  W.  0.  0.  (Eng.)  223; 
Griffiths  V.  North's  Nav.  Collieries  [1912]  5 
B.  W.  C.  C.  (Eng.)  21;  Thoburn  v.  Bedling- 
ton  Coal  Co.  [1911]  5  B.  W.  C.  C.  (Eng.) 
128;  Cameron  v.  Port  of  London  Authority 
[1912]  6  B.  W.  C.  C.  (Eng.)  416,  [1912] 
W.  C.  Rep.  305;  Martin  v.  Manchester  Corp. 
6  B.  W.  C.  C.  (Eng.)  259,  [1912]  W.  C.  Rep. 
289;  Dunnigan  v.  Cavan  [1911]  Sc.  Ct.  Sess. 
579,  48  Scot.  L.  Rep,  459,  4  B.  W.  C.  C.  386 ; 
Euman  v.  Dalziel  [1913]  S.  C.  246,  50  Scot. 
L.  Rep.  137,  [1913]  W.  C.  &  Ins.  Rep.  49,  6 
B.  W.  C.  C.  900;  Thomson  v.  Mutter  [1913] 
Sc.  Ct.  Sess.  619,  [1913]  W.  C.  &  Ins.  Rep. 
241;  Dunham  v.  Clare  [1902]  2  E.  B.  (Eng.) 
292,  71  L.  J.  K.  B.  683,  66  J.  P.  612,  50 
W.  R.  596,  86  L.  T.  N.  S.  751,  18  Times  L. 
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Rep.  645,  4  W.  C.  C.  102;  Ystradowen  Col- 
liery Co.  V.  Griffiths  [lOOD]  2  K.  B.  (Eng.) 
533,  2  B.  W.  C.  C.  357;  Brown  v.  Kent  [1913] 
3  K.  B.  (Eng.)  624,  82  L.  J.  K.  B.  1039, 
109  L.  T.  X.  S.  293,  29  Times  L.  Rep.  702, 
[1913]  W.  N.  268,  6  B.  W.  C.  C.  746;  Woods 
V.  Wilson  [1915]  84  L.  J.  K.  B.  (Eng.)  1067, 
31  Times  L.  Rep.  273,  [1915]  W.  N.  109, 
59  Sol.  J.  438,  8  B.  W.  C.  C.  288;  Hart  v. 
Cory  [1916]  1  K.  B.  172,  86  L.  J.  K.  B. 
116,  [1915]  W.  C.  &  I.  Rep.  622,  114  L.  T. 
N.  S.  25,  60  Sol.  J.  89 ;  Bower  v.  Meggitt,  86 
L.  J.  K.  B.  463,  [1917]  W.  C.  &  Ins.  Rep. 
40,  10  B.  W.  C.  C.  146,  116  L,  T.  N.  S.  178; 
Bayne  v.  Riverside  Storage,  etc.  Co.  [1914] 
181  Midi.  378,  148  N.  W.  412,  5  N.  C.  C.  A. 
837;  Beckwith  v.  Spooner,  183  Mich.  323, 
Ann.  Cas.  1016E  886,  149  N.  W.  971;  Ram- 
low  V.  Moon  Lake  Ice  Co.  192  Mich.  505,  158 
N.  W.  1027,  L.R.A.1916F  955;  Reimers  v. 
Proctor  Pub.  Co.  85  N.  J.  L.  441,  89  Atl. 
931.  See  also  Shirt  v.  Calico  Printers  Assoc. 
[1900]  2  K.  B.  51,  3  British  Rul.  Cas.  62,  78 
L.  J.  K.  B.  528,  100  L.  T.  N.  S.  740,  25 
Times  L.  Rep.  451,  53  Sol.  J.  430,  2  B.  W. 
C.  C.  342;  Cleverley  v.  Gas  Light,  etc.  Co. 
[1907]  24  Times  L.  Rep.  93,  1  B.  W.  C.  C. 
82;  Charles  v.  Walker,  25  Times  L.  Rep. 
(Eng.)  609;  Nevich  v.  Delaware,  etc.  R.  Co. 
(N.  J.)  100  Atl.  234. 

Tlius  in  Ystradowen  Colliery  Co.  v.  Griffiths 
[1909]  2  K.  B.  (Eng.)  533,  wherein  it  ap- 
peared that  pneumonia  followed  by  bronchitis 
and  chronic  asthma  resulting  in  permanent 
incapacity  supervened  after  an  injury  to  a 
workman  in  a  colliery  by  the  fall  of  a  stone, 
Cozens-Hardy,  M.  R.,  said:  "This  appeal 
raises,  not  for  the  first  time,  a  question  of 
some  importance  as  to  the  meaning  of  the 
words  used  in  the  act,  incapacity  which  re- 
sults from  the  injury.'  In  tlie  first  place  it 
is  quite  clear  that  the  mere  contracting  of  a 
disease,  apart  from  those  particular  diseases 
mentioned  in  the  Act  of  1906,  is  not,  as  a 
general  rule,  an  accident  at  all;  but,  given 
an  admitted  accident,  it  is  not  the  law  to 
sav  that  a  disease  which  has  been  accelerated, 
still  more  if  produced,  by  the  accident,  is  not 
a  matter  which  comes  within  the  four  corners 
of  the  act  of  Parliament.  This  court  in  the 
case  of  Dunham  v.  Clare  [1902]  2  K.  B.  292, 
which  certainly  was  not  decided  upon  the 
facts  of  that  case,  but  was  decided  on  grounds 
of  principle,  laid  down  in  most  emphatic 
language  that  the  test  is  not  whether  the 
death  (it  was  death  in  that  case,  but  in  this 
it  is  partial  injury)  must  be  the  natural  re- 
sult, or  the  probable  result,  of  the  accident; 
it  may  even  be  what  Collins,  M.  R.,  called 
the  'unnatural'  consequence  of  the  accident. 
Certainly  it  is  no  answer  to  say  it  was  not 
the  natural  result  of  the  accident  or  not  the 
probable  result  of  the  accident.  If  I  may 
venture  to  read  a  few  sentences  from  my  own 


judgment  in  that  case  it  will  save  me  from 
repeating  in  longer  language  what  I  should 
desire  to  repeat  here.    Ibid,  at  p.  297:     *In 
my  opinion  the  county  court  judge  misdi- 
rected himself.    A  doctor  who  saw  the  wound 
ou  the  day  of  the  accident  might  have  come 
to  the  conclusion  that  erysipelas  was  most 
unlikely  to  supervene,  but  the  same  doctor 
might  subsequently  have  said  that  he  was 
satisfied  that  death  was  the  result  of  the 
injury.    The  question  is,  From  what  in  fact 
has  death  resulted?    The  answer  to  that  ques- 
tion does  not  dep^d  upon  what  was  at  first 
thought  to  be  reasonable  and  probable* — to 
which  I  will  now  add  'natural.'    I  also  think 
that   in  considering  questions  of  this   kind 
it  is  quite  legitimate  and  proper  to  consider 
whether  an  accident  has  not  accelerated  an 
existing  tendency  to  disease  in  the  body,  or, 
as  some  people  have  said,  has  given  life  to 
certain  latent  causes  of  mischief  in  the  body. 
The  case  mentioned  to  us  of  Golder  v.  Cale- 
donian  Ry.   Co.    40   Scot.   L.   Rep.    89,    is    a 
strong  instance  in  point,  and  a  case  on  tuber- 
culosis  which    came    before   us   about    three 
years  ago  and  is  not  reported,  was  another 
instance.     What  has  the  learned  judge  done 
here?    There  was  admittedlv  an  accident — ^a 
stone  fell  upon  the  man.     Liability  for  the 
accident  was  not  disputed,  and   full  wage's 
were  paid  for  a  certain  time.    The  man  is  now 
admittedly  unable  to  work,  and   he   is   un- 
able to  work  by  reason,  I  think  it  is  called, 
among  many  other  phrases,  of  chronic  bron- 
chitis, and  there  is  evidence  which  is  worthy 
of  attention — I  say  no  more  than  that,  be- 
cause it  is  not  a  question  for  me  to  deal  with 
— that   this   was   brought   about   by   reason 
of  the  weakened  condition  of  the  man,  the 
state  of  debilitation  which  was  immediately 
caused   by   the    accident,    which    so   affected 
him  that  he  was  some  two  hours  in  getting 
from  the  colliery  to  his  own  house  on  that 
night;    and  in   these   circumstances  he   con- 
tracted a  cold  which,  in  his  debilitated  con- 
dition, has  led  to  this  consequence.    It  is  not 
for  me  to  say  what  view  the  learned  judge 
may   take  when   the   case  goes  to  him  for 
rehearing  and  judgment,  but  I  think  we  are 
bound  to  give  him  this  direction,  that  the 
test  is  not  whether  the  present  condition  of 
the  man  is  the  natural  result  of  the  injury, 
but  he  must  consider  the  result  in  fact.     It 
may  be  an  improbable  result — I  will  even  go 
so  far  as  to  say,  as  Collins,  M.  R.,  said,  possi- 
bly even  an  unnatural  result — but  the  ques- 
tion is  whether  the  man's  present  condition 
is  the  result  of  the  accident  in  this  sense, 
that  it  is  occasioned  by  his  debilitated  con- 
dition   immediately   after   tiie   accident   and 
occasioned  by  the  accident  which  he  has  met 
with." 

In  Dunnigan  v.  Cavan  [1911]  Sc.  Ct.  Sess. 
679,  48  Scot.  L.  Rep.  469,  4  B.  W.  C  C.  386, 
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the  death  of  a  workman  from  pneumonia 
following  an  injury  to  his  back  from  a  falling 
stone  while  he  was  at  work  was  held  to  have 
been  caused  by  an  injury  by  accident,  although 
he  walked  home  from  the  hospital  two  days 
before  his  death  in  spite  of  a  warning  by 
the  hospital  doctor  that  such  a  course  was 
dsDgerous  to  life. 

In  Euman  v.  Dalziel  [1013]  Sc.  Ct.  Sess. 
246,  50  Scot.  L.  Rep.  137.  [1913]  W.  C.  &  Ins. 
Rep.  49,  6  B.  W.  C.  C.  900,  it  was  held  that 
there  was  evidence  to  support  a  judgment 
based  on  conflicting  medical  evidence  that  the 
death  of  a  workman  from  appendicitis  and 
peritonitis  while  confined  to  his  bed  following 
a  fall  from  a  ladder  which  injured  his  ankle 
and  caused  severe  pain  and  general  shock 
was  the  result  of  an  accident. 

In  Brown  v.  Kent  [1913]  3  K.  B.  (Eng.) 
624,  82  L  J.  K.  B.  1039,  6  B.  W.  C.  C  745, 
it  appeared  that  a  workman  suffered  an 
accident  to  bis  knee,  that  scarlet  fever  super- 
vened and  that  the  wound  suppurated  sub- 
sequently so  that  the  joint  had  to  be  excised, 
thereby  causing  incapacity.  Scarlet  fever 
would  not  have  caused  the  suppuration  in 
the  absence  of  the  accident.  It  was  held  that 
the  incapacity  resulted  from  the  accident, 
Swinfen  Eady,  L.  J.,  saying:  "In  the  present 
case,  the  wound  resulting  from  the  opera- 
tion (which  operation  was  solely  necessitated 
by  the  accident)  did  not  heal,  became  un- 
healthy, suppurated,  and  necessitated  a  fur- 
ther operation,  which  has  led  to  the  present 
incapacity;  the  workman  never  recovered 
from  the  wound,  or  from  the  effects  of  the 
accident;  the  old  cause  of  complaint  never 
disappeared.  It  may  well  be  that  the  fever, 
and  the  condition  of  the  patient  caused  by 
it,  much  increased  the  risk  of  the  formation 
of  pus,  but  it  was  the  old  wound  which  was 
giving  the  trouble — the  old  wound  which  was 
suppurating.  It  was  the  evidence  of  Dr. 
Bone,  accepted  and  agreed  to  by  both  par- 
ties, that  if  there  had  not  been  any  accident, 
and  consequent  injury  to  the  knee,  the  scar- 
let fever  could  not  have  caused  the  injury 
or  the  incapacity  in  question.  Tlie  result 
18  necessarily  that  the  incapacity  is  the  re- 
sult of  the  accident  to  the  knee — ^although 
probably  a^ggravated  by  the  scarlet  fever. 
This  entitles  the  workman  to  compensation 
for  the  accident,  on  the  footing  that  the  in- 
capacity caused  by  it  is  continuing.  The 
comity  court  judge  has,  in  our  opinion,  mis- 
directed himself  on  the  law.  He  proceeded 
to  Consider  how  the  scarlet  fever  was  con- 
tracted, whether  the  workman's  lowered  vi» 
tality  lessened  his  capacity  to  resist  the  in- 
fection of  scarlet  fever,  and  said  that  low- 
wed  vitality  was  the  keynote  of  the  case- 
that  if  lowered  vitality  invited  the  scarlet 
fever,  the  chain  of  causation  was  complete, 
>ad  the  workman  entitled  to  recover ;  if  low- 


ered vitality  did  not  invite  the  scarlet  fever, 
the  chain  of  causation  was  broken  and  the 
workman  was  not  entitled  to  recover.  This 
was  misdirection.  If  the  Incapacity  is  the 
result  of  the  accident,  the  chain  of  causation 
remains  unbroken,  although  a  fresh  cause 
arising  casually  and  'uninvited'  by  any  special 
condition  of  the  workman  may  have  aggra- 
vated the  original  injury.  Whether  there 
existed  any  lowered  vitality  of  the  workman 
in  the  present  case,  or  whether  such  condition 
did  or  did  not  invite  the  scarlet  fever,  is 
not  material,  when  once  it  is  established 
that  the  incapacity  is  the  result  of  the  orig- 
inal accident,  from  the  direct  effects  of  which 
the  workman  never  recovered;  and  if  the 
scarlet  fever  germ  encouraged  Hhe  suppura- 
tion of  the  wounded  knee,  it  matters  not 
whether  the  germ  entered  the  man's  body 
through  the  wound,  or  through  his  mouth." 

In  Lovelady  v.  Berrie  [1909]  2  B.  W.  C.  C. 
(Eng.)  62,  wherein  it  appeared  that  a  work- 
man, employed  to  pick  up  cotton  waste  from 
"the  decks  of  ships  in  dock,  two  hours  after 
being  ordered  to  work  in  a  hold  came  up  the 
ladder  therefrom  apparently  in  great  pain, 
and  three  days  later  acquired  pneumonia 
which  caused  his  death,  and  the  doctor  who 
attended  him  attributed  the  pneumonia  to 
an  injury  marks  of  which  were  found  on  his 
ribs,  it  was  held  that  there  was  evidence 
that  the  workman's  death  was  caused  by  a 
^'personal  injury  arising  out  of  and  in  the 
course  of  the  employment." 

In  Thoburn  v.  Bedlington  Coal  Co.  [1911] 
6  B.  W.  C.  C.  (Eng.)  128,  wherein  it  appeared 
that  a  workman  did  not  recover  his  normal 
health  after  an  accident,  the  court  sustained 
the  finding  of  a  county  court  judge  that  his 
death  thirteen  weeks  after  the  accident  from 
bronchitis  following  influenza  was  a  death 
resulting  from  the  injury,  because  the 
bronchitis  proved  fatal  owing  to  the  condi- 
tion to  which  the  accident  had  reduced  the 
deceased. 

In  Dunham  v.  Clare  [1902]  2  K.  B. 
(Eng.)  292,  71  L.  J.  K.  B.  685,  66  J.  P.  612, 
50  W.  R.  596,  S6  L.  T.  N.  S.  751,  18  Times 
L.  Rep.  645,  4  VV.  C.  C.  102,  it  appeared  that 
a  workman  in  a  factory  was  injured  by  the 
fall  of  a  heavy  pipe  which  he  was  carrying, 
which  caused  a  wound  on  his  toe.  Subse- 
quently phlegmonous  erysipelas  supervened 
in  the  wound  and  he  died  from  blood  poison- 
ing caused  by  the  erysipelas.  It  was  held 
that  compensation  should  have  been  allowed, 
Collins,  M.  R.,  saying:  "In  my  opinion,  this 
appeal  should  be  allowed.  The  learned  coun- 
ty court  judge  tells  us  in  his  judgment  the 
grounds  of  his  decision.  He  found  and  award- 
ed that  the  applicant  was  not  entitled  to  com- 
pensation on  the  ground  that  death  was 
not  the  result  of  the  accident,  i.  e.,  was  not 
the   natural    or   probable   consequence.     We 
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have  to  determine  whether  that  ig  not  a  mis- 
direetion  to  himself.  The  circumstances  of 
the  case  are  these:  The  deceased  man  admit- 
tedly met  with  an  accident  arising  out  of  and 
in  the  course  of  his  employment,  which  caused 
a  wound  to  his  toe.  He  was  treated  for  that 
wound  at  the  hospital  as  an  out-patient. 
After  a  certain  interval  erysipelas  set  in, 
and  he  died  of  blood  poisoning  caused  by  the 
erysipelas.  I  will  take  it  that  at  the.  time 
of  the  accident  it  seemed  improbable,  and  it 
may  even  be  unnatural,  that  erysipelas 
should  supervene  and  that  death  should  en- 
sue. But  the  question  we  have  to  determine 
is  whether  that  is  the  right  standard  to 
apply  in  ascertaining  whether  there  is  a 
liability  to  pay  compensation  under  the 
Workmen's  Compensation  Act,  1897.  That 
liability  is  created  by  s.  1,  subs.  1,  of  the  act, 
which  provides  that,  if  in  any  employment 
to  which  the  act  applies  personal  injury  by 
accident  arising  out  of  and  in  the  course  of 
the  employment  is  caused  to  a  workman,  his 
employer  shall  be  liable  to  pay  compensation 
in  accordance  with  the  Ist  schedule  to  the  act. 
Turning  to  the  1st  schedule,  I  find  that  clause 
1  prescribes  the  amount  of  compensation  where 
death  or  incapacity  'results  from  the  injury.' 
That  is  the  provision  which  regulates  the 
amount  of  the  compensation.  The  applicant  for 
compensation,  therefore,  has  to  show  an  acci- 
dent causing  injury,  and  death  or  incapacity 
resulting  from  the  injury.  In  the  present  case 
there  was  admittedly  an  accident  causing 
injury,  and  the  only  question  is  whether 
death  in  fact  resulted  from  the  injury.  If 
death  in  fact  resulted  from  the  injury,  it  is 
not  relevant  to  say  that  death  was  not  the 
natural  or  probable  consequence  thereof. 
The  question  whether  death  resulted  from 
the  injury  resolves  itself  into  an  inquiry  into 
the  chain  of  causation.  If  the  chain  of 
causation  is  broken  by  a  novus  actus  inter- 
veniens,  so  that  the  old  cause  goes  and  a  new 
one  is  substituted  for  it,  that  is  a  new  act 
which  gives  a  fresh  origin  to  the  after-con- 
sequences. In  pealing  with  an  obligation 
created  by  the  act,  we  are  not  dealing  with 
a  case  of  contract  or  tort  or  with  a  liability 
of  a  criminal  nature.  In  the  caae  of  contract, 
a  person  who  commits  a  breach  of  it  is  liable 
for  the  consequences  which  naturally  follow 
from  the  breach.  So,  too,  in  cases  of  tort, 
when  the  question  arises  whether  a  person 
is  liable  in  respect  of  a  breach  of  some  duty 
imposed  upon  him,  he  probably,  and  in  some 
cases  certainly,  comes  imder  a  somewhat 
larger  liability  than  would  be  the  case  if  it 
were  a  breach  of  contract,  but  still  the  lia- 
bility is  measured  by  what  are  the  reasonable 
and  probable  consequences  of  his  breach  of 
duty.  That  lets  in  the  consideration  of  rea^ 
sonableness.  No  question  of  reasonableness 
comes  into  the  present  discussion.     The  act 


has  imposed  the  liability  irrespective  of  any 
error  of  judgment  or  negligence  on  the  part 
of  the  employer.  The  only  question  to  be  con- 
sidered is,  Did  the  death  or  incapacity  in 
fact  result  from  the  injury?  The  count j 
court  judge,  by  inquiring  whether  death  was 
the  natural  or  probable  consequence  of  the 
injury,  has  applied  the  wrong  standard  to  the 
solution  of  the  question.  It  is  quite  consist- 
ent to  say  that  death  resulted  from  the  injury 
and  yet  that  it  was  neither  the  natural  nor 
the  probable  c<»isequence  of  it.  If  no  new 
cause,  no  novus  actus,  intervenes,  death  has 
in  fact  resulted  from  the  injury." 

In  Bayne  v.  Riverside  Storage,  etc.  Go.  181 
Mich.  378,  148  N.  W.  412,  it  was  held  that 
conflicting  medical  evidence  was  sufficient  to 
support  a  finding  of  the  industrial  accident 
board  that  the  death  of  a  workman  from 
pneumonia  was  caused  by  a  hurt  or  strain 
of  the  back  suffered  by  him,  and  hence  that 
the  death  was  caused  by  an  accident  arising 
out  of  and  in  the  course  of  the  employment. 

In  Ramlow  v.  Moon  Lake  Ice  Co.  192 
Mich.  605,  158  N.  W.  1027,  L.R.A.  1916F 
955,  wherein  it  appeared  that  an  employee 
in  the  course  of  his  employment  received  an 
injury  and  shock  which  brought  on  an  attack 
of  delirium  tremens  resulting  in  his  death, 
it  was  held  that  the  fact  that  his  system 
has  been  so  weakened  by  intemperate  habits 
that  it  was  unable  to  withstand  the  effects 
of  the  injury  did  not  thereby  shift  the  proxi- 
mate cause  of  death  from  the  injury  to  the 
intemperate  habit. 

In  Thomson  v.  Mutter  [1913]  Sc.  Ct.  Sess. 
619,  [1913]  W.  C.  &  Ins.  Rep.  241,  wherein 
it  appeared  that  a  workman  accidentally  rup- 
tured himself  in  the  course  of  his  employ- 
ment and  was  operated  for  hernia,  it  was 
held  that  an  arbitrator's  finding  that  his 
subsequent  death  from  heart  weakness  and 
degeneracy  "set  up  by  the  strain  of  the  oper- 
ation" was  the  result  of  the  accident  sus- 
taind  in  the  course  of  his  employment  was 
justified  by  the  evidence,  although  another 
hernia  of  long  standing  was  found  and  oper- 
ated on  at  the  time  of  the  operation. 

However  in  Woods  v.  Wilson  [1913]  W.  C. 
&  Ins.  Rep.  569,  29  Times  L.  Rep.  726,  6 
B.  W.  C.  C.  750,  it  appeared  that  a  workman 
employed  in  a  lighter  in  coaling  a  ship  sus- 
tained a  blow  in  the  stomach  due  to  a  rush 
of  coal.  Subsequently  during  the  perform- 
ance of  an  operation  it  was  discovered  that 
he.  had  chronic  appendicitis  and  that  there 
was  a  perforation  of  the  bowel.  Three  days 
afterwards  he  died  from  peritonitis,  and  a 
post  mortem  examination  disclosed  another 
perforation  of  the  bowel.  On  appeal  from 
an  award  in  favor  of  the  widow  it  was  held 
that  the  award  could  not  stand  because  there 
was  no  evidence  to  connect  the  death  with 
the  accident. 
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In  Hugo  ▼.  LarkinB  [1910]  3  B.  W.  C.  C. 
228,  wherein  the  medical  experts  were  in 
conflict  on  the  poesibility  of  a  wound  in  the 
band  on  April  17th  causing  erysipelas  of 
the  face  oh  July  7th,  and  the  medical  referee 
was  improperly  sworn  and  allowed  to  testify 
in  answer  to  a  hypothetical  question  that  it 
was  not  impossible  for  the  organisms  of 
erysipelas  to  be  latent  for  that  length  of  time, 
it  was  held  that  there  was'  no  evidence  to 
justify  the  finding  that  the  deceased  died 
from  personal  injury  by  accident. 

In  Hart  v.  Cory  [1916]  1  K.  B.  (Eng.) 
172,  86  Lu  J.  K.  B.  116  [1915]  W,  C.  &  Ins. 
Rep.  522,  114  L.  T.  N.  S.  25,  60  Sol.  J.  89, 
it  was  held,  following  Hargreaye  v.  Hough- 
bead  Coal  Co.  [1912]  A.  C.  (Eng.)  819,  that 
A  collier  who  had  lost  the  sight  of  his  left 
eje  by  accident  could  not  treat  the  accident 
as  a  concurrent  cause  of  a  subsequent  in- 
flammation of  the  optic  nerre  of  the  right 
eye,  on  the  ground  that  the  loss  of  the  left 
eye  made  his  incapacity  due  to  the  diseased 
eye,  but  that  there  must  be  a  direct  causal 
connection  between  the  accident  to  one  eye 
and  diseased  condition  of  the  other. 

In  Farmer  v.  Allen  [1911]  3  B.  W.  C.  C. 
(Eng.)  223,  wherein  it  appeared  that  a  work- 
man while  at  work  called  out  that'  he  l^ad 
liurt  his  back  and  that  he  died  a  week  later 
of  intestinal  obstruction,  it  was  held  that  the 
onus  of  proving  an  "accident"  had  not  been 
discharged,  there  being  no  evidence  of  prer 
yious  illness  or  pain,  and  no  one  having  seen 
what  had  happened  at  the  time  of  the  work- 
man's exclamation. 

In  Martin  v.  Manchester  Corp.  5  B.  W.  0. 
C.  259  [1912]  W.  C.  &  Ins.  Rep.  105,  it  was 
held  that  an  employee  at  a  scarlet  fever  hos- 
pital was  not  entitled  to  an  award  for  a 
disability  due  to  scarlet  fever  in  the  absence 
of  evidence  to  show  that  there  was  a  particu- 
lar time,  place  and  circumstance,  by  means 
of  which  the  alleged  "injury  by  accident" 
happened,  and  evidence  that  after  an  attack 
of  influenza  he  had  returned  to  work,  and 
thereafter  had  been  in  and  out  of  the  fever 
ward  and  had  cleaned  out  the  mortuary  which 
was  not  shown  to  have  contained  the  body  of 
a  person  who  had  died  of  scarlet  fever,  was 
not  evidence  to  sustain  a  finding  that  the 
applicant  had  contracted  the  fever  in  the 
mortuary. 

b.  Infection  of  InjiMred  Eye. 

In  cases  involving  almost  identical  facts 
as  to  the  introduction  of  gonocooci  into  an 
injured  eye,  the  decisions  have  not  been  uni- 
form as  to  whether  the  resultant  gonorrhea 
could  be  regarded  as  an  accidental  injury. 

Thus  in  McCoy  v.  Michigan  Screw  Co.  180 
Mich.  454,  147  N.  W.  572,  L.R.A.1916A  323, 
wherein  it  was  shown  that  an  employee  after 


receiving  an  injury  to  his  eye  infected  it  with 
gonorrhea  by  rubbing  it  with  his  hand  he 
was  not  entitled  to  compensation  for  its  re- 
sulting loss,  since  the  rubbing  would  have 
infected  the  eye  if  it  had  not  been  injured, 
the  court  saying:  "The  claimant,  William 
McCoy,  was  employed  by  the  contestant  and 
appellant  as  an  operator  on  a  lathe  machine. 
On  February  1,  1913,  several  small  pieces  of 
steel  from  the  machine  on  which  he  was 
working  lodged  in  his  eye.  This,  it  is 
claimed,  caused  an  irritation  and  caused  him 
to  rub  his  eye.  At  the  time,  claimant  was 
being  treated  by  Dr.  A.  M.  Campbell  for 
gonorrhea.  On  February  7th  he  went  to  Dr. 
Cochrane,  who  removed  four  pieces  of  steel 
from  the  eye.  The  next  day  the  doctor  re- 
moved another  piece  of  steel  and  discovered 
that  the  eye  had  become  infected  with  gonor- 
rhea. He  was  then  sent  to  a  hospital  and 
subsequently  lost  the  sight  of  the  eye.  The 
industrial  accident  board  affirmed  an  award 
made  claimant  by  an  arbitration  committee 
of  $6.49  per  week  for  100  weeks.  It  is  the 
claim  of  contestant  and  appellant  that  the 
loss  of  the  eye  was  not  the  result  of  a  per- 
sonal injury  arising  out  of  and  in  the  course 
of  claimant's  employment,  but  was  the  direct 
result  of  a  disease  unconnected  in  any  way 
with  his  employment.  At  the  hearing  before 
the  industrial  accident  board,  four  physicians 
were  sworn,  who  testified  as  to  the  eflTect  upon 
the  eye  of  gonorrheal  infection.  Claimant 
contends  that  the  germs  would  not  have  en- 
tered the  eye  had  not  the  steel  caused  '(a)  an 
inclination  to  rub — ^the  inciting  cause — <b) 
inflamed  condition  which  made  the  eye  sus- 
ceptible to  the  entry  of  the  germs,  as' in  the 
case  of  blood  poison  and  erysipelas.'  A  care- 
ful reading  of  the  testimony  of  the  physicians 
shows  that  the  infection  can  easily  be  caused 
,to  a  normal  eye  by  rubbing  the  eye  with  a 
hand  infected  with  the  gonorrheal  germ. 
.  .  .  In  the  instant  case  it  is  not  reason- 
able to  say  that  he  would  not  have  rubbed 
his  eye  if  the  steel  had  not  lodged  there. 
He  might  not  have  rubbed  his  eye,  it  is  true; 
but  it  is  just  as  reasonable  to  suppose  that 
he  might  have  had  occasion  to  rub  his  eye 
without  this  particular  inciting  cause.  By 
the  medical  testimony  it  conclusively  appears 
that  the  infection  could  have  taken  place  if 
the  steel  had  not  been  there.  It  must  be 
said,  from  this  record,  that  the  loss  of  the 
eye  was  directly  and  immediately  due  to  the 
infection  caused  by  the  gonorrhea,  which  it 
cannot  be  claimed  is  a  risk  incident  to  the 
employment.  We  are  of  the  opinion  that  the 
facts  are  not  capable  of  supporting  the  infer- 
ence that  the  injury  arose  out  of  and  in  the 
course  of  the  employment." 

However  in  Cline  v.  Studebaker  Corp.  189 
Mich.  514,  155  N.  W.  519,  wherein  the  sub- 
sequent gonorrheal  infection  of  an  injured 
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eye,  resulting  in  loss  of  vision,  was  found  to 
be  due  to  accident  the  court  said,  in  distin- 
guishing the  McCoy  case:  "The  fact  that  a 
piece  of  steel  flew  into  claimant's  eye  in  the 
course  of  his  employment  seems  fairly  well 
established.  His  testimony  is  to  that  effect, 
and  it  is  corroborated  by  his  fellow  workmen. 
But  it  is  not  shown  that  this  flake  of  steel 
directly  caused  the  subsequent  impairment  of 
vision;  that,  on  the  contrary,  must  be  at- 
tributed to  the  gonorrheal  infection.  Such  is 
the  finding  of  the  board,  and  the  finding  Is 
in  accordance  with  the  agreement  between 
the  parties.  Nor  is  it  probable,  from  the 
testimony  of  the  doctors,  that  the  germ  which 
caused  the  infection  was  upon  the  steel  itself. 
They  state,  however,  that  such  a  germ  might 
get  into  the  eye  from  a  towel,  from  washing 
utensils,  from  the  straps  or  rails  of  a  street 
car,  and  in  similar  ways.  The  burden  is 
therefore,  as  insisted  by  counsel  for  defend- 
ants, upon  the  claimant  to  show  by  a  pre- 
ponderance of  evidence  that  the  infection 
arose  out  of  and  in  the  course  of  his  employ- 
ment, instead  of  at  some  other  time  and  in 
some  other  way.  In  short,  under  the  circum- 
stances, it  was  for  claimant  to  show  that  the 
infection  was  connected  with  the  accidental 
entry  of  the  steel  into  his  eye.  And  in  this 
behalf  counsel  cite  McCoy  v.  Michigan  Screw 
Co.  180  Mich.  454,  147  N.  W.  572,  where  the 
relation  between  the  infection  and  the  em- 
ployment was  held  not  to  have  been  estab- 
lished. In  instances  like  the  present,  how- 
ever, where  the  claimant  himself  is  personally 
free  from  the  disease,  it  is  hardly  possible 
that  the  source  of  infection  can  be  shown 
absolutely  by  direct  evidence.  Nor  is  that 
necessary.  *By  a  "preponderance  of  evidence*' 
is  meant  such  evidence  as,  when  weighed  with 
that  opposed  to  it,  has  more  convincing  force, 
and  from  which  it  results  that  the  greater 
probability  is  in  favor  of  the  party  upon 
whom  the  burden  rests.'  HofiTman  v.  Loud, 
111  Mich.  156,  69  N.  W.  231.  As  has  been 
said,  the  claimant  was  himself  personally 
free  from  the  disease  up  to  the  time  of  the 
accident.  Such  was  the  testimony  of  the 
doctor  who  attended  him,  and  the  industrial 
accident  board  has  found  it  to  be  a  fact;  nor 
does  counsel  for  defendants  dispute  the  cor- 
rectness of  the  finding.  The  gonorrheal  germ 
must  have  come  from  some  outside  source. 
It  must  also  have  been  received  not  later 
than  the  time  of  the  accident  to  have  devel- 
oped into  the  condition  found  by  the  doctor 
two  days  afterwards,  according  to  his  testi- 
mony. These  conditions,  in  connection  with 
the  fact,  as  shown,  that  an  injured  eye  is 
more  susceptible  to  the  infection  than  a  nor- 
mal eye,  and  with  the  further  fact  that  at 
once,  after  the  accident,  a  fellow  workman 
examined  the  eye,  using  for  the  purpose  a 
taiatch  wrapped  in  a  piece  of  cloth,  create  a 


considerable  degree  of  probability  that  the 
germ  got  into  the  eye  in  the  attempt  to  re- 
move the  steel.  And  this  probability  was 
sufficient  to  warrant  the  board  in  their  find- 
ing that:  The  infection  which  destroyed  the 
sight  of  the  eye  is  not  reasonably  accounted 
for  except  as  coming  through  or  resulting 
from  the  accident.*  Sullivan  v.  Modern 
Brotherhood  of  America.  167  Mich  524,  133 
N.  W.  486,  42  LBA(N.S.)  140,  Ann.  Cas. 
1913 A  1116.  If  the  germ  was  introduced  in 
an  attempt  to  remove  the  flake  of  steel  from 
the  eye,  it  was  a  direct  consequence  of  the 
accident,  and  arose  out  of  and  in  the  course 
of  the  employment.  Tlie  attempt  to  remove 
the  particle  of  steel  was  a  natural  and  i.eces- 
sary  result  of  its  entry  into  the  eye;  in  fact, 
the  proofs  in  this  case  seem  to  fairly  estab- 
lish the  element  that  was  lacking  in  the 
McCoy  case." 

In  State  v.  District  Ct.  (Minn.)  163- N.  W. 
755,  it  appeared  that  a  mine  workman  while 
engaged  in  his  duties  was  injured  by  a  par- 
ticle of  ore  which  flew  into  his  left  eye,  cut- 
ting through  the  cornea  thereof,  and  imbed- 
ding itself  in  the  eyeball.  A  fellow  workman 
removed  the  particle  from  the  eye  at  the 
time,  using  in  his  efforts  in  that  respect  a 
match  and  a  handkerchief.  The  eye  was  im- 
mediately thereafter  washed  with  water  from 
a  trough  which  was  used  daily  by  other  min- 
ers for  the  purpose  of  washing  their  hands 
and  faces.  When  the  particle  had  been  re- 
moved from  the  eye,  blood  and  watery  matter 
y^SiS  discharged  from  the  wound,  the  eye  be- 
came inflamed,  and  thereafter  a  gonorrheal 
infection  set  in,  and  resulted  Anally  in  the 
loss  of  the  sight  of  the  eye.  Prior  to  the 
injury  the  eye  was  normal  and  the  workman 
experienced  no  trouble  or  pain  therefrom.  In 
affirming  a  judgment  awarding  compensation 
the  court  said:  "The  evidence  is  clear  that 
the  workman  received  some  sort  of  an  injury 
to  his  eye,  in  the  manner  stated  by  him,  the 
precise  character  of  which  is  in  dispute. 
There  is  no  dispute,  however,  about  the  fact 
that  gonorrheal  infection  set  in  soon  after 
the  time  of  the  injury,  and  thereafter  pro- 
gressed to  such  an  extent  that  the  sight  of 
the  eye  was  totally  destroyed.  And  there  can 
be  no  serious  doubt  that  the  facts,  as  claimed 
by  the  workman,  disclose  an  accidental  in- 
jury within  the  meaning  of  the  compensation 
statute.  And  this,  whether  the  gonorrheal 
infection  resulted  from  the  use  of  a  soileil 
handkerchief  in  removing  the  particle  from 
the  eye,  or  from  washing  the  eye  with  water 
from  the  trough  which  was  used  indiscrimi- 
nately by  the  miners,  or  from  a  latent  germ 
within  the  eye,  set  in  motion  and  made  activt- 
by  the  violence  of  the  injury  to  the  eyeliall." 

In  Voelz  V.  Industrial  Commission.  161 
Wis.  240,  152  N.  W.  830,  wherein  it  was 
shown  that  an  employee  got  something  in  his 
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ejt  while  at  work,  and  although  he  did  not 
then  have  the  disease,  he  rubbed  his  eye  and 
subsequently  the  eye  became   infected  with 
gonococci  bacilli,  the  court  in  holding  that'  a 
causal  connection  had  not  been  shown  said: 
"In  the  present  case  the  commission  did  not 
determine  the  crucial  question  of  fact  in  the 
case,  namely,  the  question  how  the  gonococci 
germs  got  into  the  eye.     They  say  that  the 
substance  which  fell  in  the  eye  may  have 
been  infected,  or  'with  the  eye  inflamed,  it 
might  have   become  infected  by   rubbing   it 
with  an  infected  cloth  or  washing  it  in  in- 
fected water,  or  in  other  ways.    This  seems 
a  reasonable  conclusion.'     We  interpret  this 
as  meaning  that  it  is  purely  conjectural  as 
to  how  the  infection  got  in  the  eye,  hence 
they  do  not  decide  that  question,  but  their 
legal  conclusion  is  that,  however  the  infection 
came  in,  it  is  legally  traceable  to  the  drop- 
ping of  the   foreign    substance    in   the   eye, 
because  that  fact  inflamed  the  eye  and  in- 
duced the  rubbing  with  an  infected  cloth  or 
the  washing  with  infected  water.    This  would 
be  strictly  logical  if  it  could  be  said  ( 1 )  that 
the  claimant  would  not  have  washed  his  eye 
or  nibbed  it  with  a  towel  iii  the  absence  of 
the  injury  to  the  eye,  and  (2)  that  only  an 
inflamed  eye  could  be  infected  by  a  gonorrheal 
infection.     The  difiiculty  is  that  neither  of 
these  propositions  can  be  supported.    Peopl^ 
who  have  suffered  no  such  mishaps  also  wash 
their  faces  and  wipe  their  eyes  with  towels 
daily  as  a  matter  of  course,  and  it  is  a  well 
known   fact   that   the   gonorrheal    infection 
waits  not  upon   inflammation   or   injury   to 
make  its  entry  into  the  eye.    It  is  said  in 
the  Encyclopedia  Britannica   (11th  ed. ),  vol. 
27,  p.   083 :      'One  of   the   most   important 
points  in  the  management  of  a  case  of  gonor- 
rhea is  to  prevent  all  risk  of  the  septic  dis^ 
charge  coming  into  contact  with  the  eye.    It 
sometimes  happens  that  the  patient  inadver- 
tently introduces  the  germs  into  his  own  eye 
by  his  finger,  or  that  his  eye  or  the  eye  of 
some  member  of  his  household  becomes  in- 
oculated by  the  use  of  an  infected  towel.     If 
this  happen,  prompt  and  energetic  measures 
must  be  taken  to  save  the  eye.*    In  the  pres- 
ent case  if  is  found,  upon  suflicient  evidence, 
that  the  claimant  had  no  gonorrheal  infection 
except  that  which  developed  in  his  eye,  but 
it  does  not  appear  where  or  under  what  cir- 
eumstances  he  washed  the  eye  or  what  towels 
or  cloths  he  used  to  wipe  it.    Apparently  the 
substance  which  fell   in  his  eye  was  some- 
thinfJT  hard.     No  mention  is  made  of  it  as  a 
liquid.     The    claimant    calls    it   'something' 
and  says  he  tried  to  get  it  out  by  rubbing. 
•H  appears  by  the  evidence  that  the  claimant 
was  not  working  on  the  waste  pipe  or  any 
pipe  which  takes  water  away  from  the  wash 
bowl,  but  on  the  locknut  of  the  basin  cock, 
i.  e.  the  cock  which  supplies  clean  water  to 


the  bowl.  If  the  commission  had  found  as 
a  fact  that  the  infection  came  from  the  sub- 
stance that  dropped  in  the  eye,  it  might  be 
diflicult  to  say  that  there  is  no  evidence  to 
support  the  finding,  but  they  did  not  so  find. 
On  the  contrary  they  reached  the  conclusion, 
which  seems  to  us  eminently  reasonable  and 
logical,  that  it  might  hav^  come  from  this 
source  and  might  also  have  come  from  a 
number  of  outside  sources.  ,  In  substance,  the 
conclusions  of  the  commission  are  as  follows: 
Something  fell  in  the  plaintiff's  eye,  causing 
pain;  he  rubbed  the  eye;  gonorrheal  infec- 
tion followed;  he  did  not  have  the  infection 
previously;  we  cannot  determine  whether  the 
infection  in  the  eye  came  from  the  substance 
which  fell  into  it,  from  water  with  which  he 
bathed  it,  or  from  a  towel  with  which  he 
rubbed  it,  but  in  either  event  we  regard  the 
dropping  of  the  substance  in  the  eye  as  the 
legal  cause  of  the  subsequent  loss  of  sight 
within  the  meaning  of  the  compensation  act. 
If  this  be  correct,  then  any  man  at  work  at 
any  occupation  who  gets  something  in  his 
eye  while  at  work  and  rubs  the  eye,  the  rub- 
bing being  followed  by  gonorrheal  infection, 
may  recover  for  the  loss  of  the  eye  simply 
on  producing  evidence  of  these  facts,  together 
with  evidence  tending  to  show  that  he  did  not 
have  gonorrheal  infection  previously.  We 
cannot  agree  that  this  is  good  law.  It  bases 
liability  upon  conjecture.  Unless  there  be 
some  evidence  tending  to  show  that  the  sub- 
stance which  fell  in  the  eye  caused  the  in- 
fection and  unless  that  fact  be  found,  we 
cannot  regard  the  subsequent  loss  of  the  ey^ 
as  pro.\imately  resulting  from  an  injury  in- 
cidental to  and  growing  out  of  the  employ- 
ment.' " 

e.  Disease  of  Mind, 

W'here  neurasthenia  intervenes  after  an  ac- 
cident and  produces  incapacity,  to  entitle  the 
workman  to  compensation  as  for  an  acci- 
dental injury  the  preceding  injury  must  be 
shown  to  be  the  proximate  cause  of  the  neu- 
rasthenic condition.  Holt  v.  Yates  [1010]  3 
B.  W.  C.  C.  (Eng.)  76;  Stride  v.  Southamp- 
ton Gas  Light,  etc.  Co.  05  L.  J.  K.  B.  (Eng.) 
1449,  [1916]  W.  C.  &  Ins.  Rep.  285,  115  L- 
T.  N.  S.  498,. 32  Times  L.  Rep.  680;  Eaves  v. 
Blaenclydach  Colliery  Co.  [1909]  2  K.  B. 
(Eng.)  73,  78  L.  J.  K.  B.  809,  100  L.  T. 
N.  S.  751,  5  B.  W.  C.  C.  329;  Morris  v. 
Turford  [1913]  W.  C.  k  Ins.  Rep.  (Eng.) 
502,  6  B.  W.  C.  C.  606.  See  also  Turner  v. 
Brooks  [1909]  3  B.  W.  C.  C.  (Eng.)  22; 
Westminster  Brymbo  Coal,  etc.  Co.  v.  Evans, 
86  L.  J.  K.  B.  (Eng.)  47,  [1916]  W.  C.  & 
Ins.  Rep.  241,  115  L.  T.  N.  S.  365;  Higgs 
V.  Unicume  [1913]  1  K.  B.  (Eng.)  595,  82 
L.  J.  K.  B.  369,  [1913]  W.  C.  &  Iiis.  Rep. 
263,  108  L.  T.  N.  S.  169,  6  B.  W.  C.  C.  205  j 
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Ogden  V.  South  Kirby,  etc.  Collieries  [1913] 
W.  C.  &  Ins.  Rep.  463,  6  B.  W.  C.  C.  573. 

Thus  in  Eaves  v.  Blaenclydach  Colliery  Co. 
[1909]  2  K.  B.  (Eng.)  73,  78  L.  J.  K.  B. 
809,  100  L.  T.  N.  S.  751,  5  B.  W.  C.  C.  329, 
Cozens-Hardy,  M.  R.,  said :  "The  short  mate- 
rial facts  are  these:  The  man  was  a  collier 
and  he  met  with  an  accident  which  arose 
'out  of  and  in  the  course  of  his  employment;' 
that  is  beyond  all  doubt.  For  a  considerable 
time  he  received  compensation  from  his  em- 
ployers on  that  footing,  and  the  learned  coun- 
ty court  judge,  in  a  passage  which  I  will 
read  in  a  minute,  finds  that  the  evidence 
satisfies  him  that  the  muscular  mischief 
caused  by  the  accident  has  come  to  an  end, 
or  perhaps  (to  express  what  I  mean  to  say 
more  accurately)  that  so  far  as  muscular 
power  is  concerned  he  is  in  the  same  condi- 
tion in  which  he  was  before  the  accident,  and 
so  far  as  that  is  concerned  he  is  competent 
now  to  do  the  ordinary  work  of  a  collier. 
He  also  finds  another  thing  which  is  equally 
plain,  that  the  workman  is  not  malingering — 
that  he  is  not  shirking  the  work  with  any 
desire  or  intention  to  avoid  it.  The  learned 
judge  says  he  thinks  that,  although  the  man 
honestly  believes  he  is  not  able  to  do  the 
work,  and  although  he  is  not  shamming  or 
malingering,  it  is  sufficient  for  the  employers 
to  show  that  the  muscular  mischief  is  at  an 
end.  I  am  entirely  unable  to  assent  to  that 
view.  The  effects  of  an  accident  are  at  least 
twofold;  they  may  be  merely  muscular  ef- 
fects— ^they  almost  always  must  include  mus- 
cular effects — and  there  may  also  be,  and 
very  frequently  are,  effects  which  you  may 
call  mental,  or  nervous,  or  hysterical,  which- 
ever is  the  proper  word  to  use  in  respect  of 
them.  The  effects  of  this  second  class,  as  a 
rule,  arise  directly  from  the  accident  from 
which  the  man  suffered  just  as  much  as  the 
muscular  effects  do,  and  it  seems  to  me  en- 
tirely a  fallacy  to  say  that  a  man's  right  to 
compensation  ceases  when  the  muscular  mis- 
chief is  ended,  though  the  nervous  or  hys- 
terical effects  still  remain.  [The  master  of 
the  rolls  then  quoted  passages  from  the  judg- 
ment of  the  county  court  judge  to  show  that 
he  had  misdirected  himself  in  applying  the 
facts,  and  continued: — ]  The  result  of  this 
judgment,  however,  is  that  the  man  is  still 
suffering  from  the  accident,  and  he  has  not 
wholly  recovered  from  the  nervous  effects  of 
the  accident,  which  are  just  as  real  and  just 
as  important  as  the  muscular  effects  and 
make  him  unable  to  work.  I  hope  nothing 
that  I  say  here  will  ever  be  supposed  to  give 
any  color  to  malingering;  and  if  the  learned 
judge  had  found  that  the  man  was  malinger- 
ing, the  position,  of  course,  would  have  been 
entirely  the  other  way,  and  that  would  have 
been  a  question  of  fact  for  him,  and  we 
should  not  have  interfered  with  the  finding. 


The  learned  judge  has  not  found  thai  the 
man  was  malingering — ^he  has  said  ao  in  ex- 
press terms — and,  that -being  so,  having  re- 
gard to  what  I  said  before,  he  has  plainly 
misdirected  himself  in  the  award  which  he 
made  in  altering  the  compensation,  in  fact 
terminating  it,  subject  only  to  the  penny  a 
week.  In  my  view,  therefore^  this  appeal 
should  be  allowed." 

In  Morris  v.  Turf ord  [1913]  W.  C.  &  Ins. 
(Eng.)  Rep.  502,  5  B.  W.  C.  C.  606,  the 
evidence  was  held  to  justify  a  finding  of  the 
county  court  judge  that  a  workman  was  suf- 
fering from  neurasthenia,  as  the  result  of  an 
accident  which  occurred  in  the  course  of  his 
employment,  on  which  finding  compensation 
was  awarded. 

To  warrant  compensation  for  suicide  in- 
duced by  insanity  the  chain  of  causation  be- 
tween the  injury  and  the  insanity  must  be 
established  and  probably  it  must  also  appear 
that  the  death  was  the  result  of  unavoidable 
impulse  and  was  not  merely  due  to  an  un- 
balanced mind.  Southall  v.  Cheshire  County 
News  Co.  [1912]  6  B.  W.  C.  C.  (Eng.)  251, 
[1912]  W.  C.  Rep.  101;  Withers  v.  London, 
etc.  R.  Co.  reported  in  full,  post,  this  volume, 
at  page  341 ;  Malone  v.  Cayzer  [1909]  Sc.  Ct. 
Sess.  479,  45  Scot.  L.  Rep.  351. 

In  Southall  v.  Cheshire  County  News  Ck>. 
[1912]  5  B.  W.  C.  C.  (Eng.)  251,  [1912]  W.  C. 
Rep.  101,  it  was  held  that  there  was  no  evi- 
dence to  justify  a  finding  that  suicidal  ten- 
dency and  death  l^  drowning  were  the  results 
of  an  accident  which  was  followed  by  trau- 
matic neurasthenia,  where  the  only  facts  were 
that  the  workman  was  injured  in  his  head  by 
a  fall,  that  traumatic  neurasthenia  super- 
vened and  gradually  became  worse  and  that 
eight  months  after  the  accident  he  was  found 
drowned  in  a  canal. 

2.   SUPEBVEIfZNO  DiSBASB  Iin)l5PKErDKNT  OF 

Injubt. 

In  Harwood  v.  Wyken  Colliery  Co.  [1913] 
2  K.  B.  (Eng.)  158,  82  L.  J.  K.  B.  414,  108 
L.  T.  N.  S.  283,  29  Times  L.  Rep.  290,  57 
Sol.  J.  300,  [1913]  W.  C.  &  Ins.  Rep.  317, 
[1913]  W.  N.  53,  6  B.  W.  C.  C.  225,  it  ap- 
peared that  a  supervening  disease  affecting 
an  injured  workman  resulted  in  an  independ- 
ent incapacity.  Cozens-Hardy,  M.  R.,  said: 
''This  appeal  raises  an  extremely  important 
and,  so  far  as  I  am  aware,  novel  point. 
Where  a  workman  has  sustained  'personal  in- 
jury by  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  this  personal 
injury  still  exists,  can  an  employer  say  that 
he  is  no  longer  liable  to  pay  compensation 
under  the  act  because  if  there  had  been  no 
accident  the  workman  would  now,  by  reason 
of  some  supervening  infirmity  not  due  to  the 
accident,  be  equally  incapacitated?    It  may 
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be  paraljsiSy  or  heart  disease,  or  mere  failure 
of  powers  by  reason  of  old  age.    If  this  view 
is  right,  there  is  scarcely  a  case  in  which 
the  workman  may  not  have  what  have  been 
hitherto  understood  to  be  his  statutory  rights 
challenged.    No  distinction  can  be  drawn  for 
the  present  purpose  between  the  Acts  of  1897 
and  1906.     For  fifteen  years  this  contention 
has  not  been  raised.    To  avoid  misapprehen- 
sion, I  am  not  forgetting  the  obligation  which 
rests  upon  the  workman  to  establish  his  case. 
If  the   employer  proves  that  the  man   has 
completely  recovered  from  the  effects  of  the 
accident,  has  been  cured,  an  application  for 
compensation  must   fail.     The  date   of   the 
application  is  the  critical  date.     But  where 
the  man  has  not  completely  recovered,  has 
not  been  cured,  I  think  it  is  not  necessary 
for  him  to  establish  that  his  present  inca- 
pacity  is  due  solely  to  the  accident.     The 
argument  on  the  part  of  the  employer  mainly 
rests  upon  the  word  'compensation.'     It  is 
plain  that  'compensation'  is  not  used  in  the 
common  law  sense.    Except  in  the  case  of  an 
infant,  a  man  who  is  totally  incapacitated  by 
an  accident  can,  under  the  statute,  get  only 
half  his  average  weekly  earnings  for  a  period 
prior  to  the  accident.    In  an  action  for  neg- 
ligence against  the  employer  the  man  would 
recover  a  lump  sum  by  way  of  damages  based, 
according   to   a   proper   direction    from   the 
judge,  upon  the  actual  wages  lost  and  the 
probabilities    of    the    future,   together   with 
something  by  way  of  solatium  for  personal 
suffering.     There  is  nothing  of  the  kind  to 
be  found  in  the  statute.    I  have  read  Hamil- 
ton, L.  J.'s  judgment,  with  which  I  entirely 
agree,  and  I  do  not  think  I  can  usefully  add 
anything  to  what  he  has  said  on  this  point. 
There  are,  I  think,  indications  in  the  statute 
which  tend  to  confirm  the  view  I  have  indi- 
cated.   Rule  17  of  Sched.  1  provides  for  re- 
demption of  a  weekly  payment  at  the  option 
of  the  employer.     If  the  incapacity  is  per- 
manent, the  amount  is  the  purchase-money  of 
a  government  life  annuity  subject  to  a  dis- 
count of  twenty-five  per  cent.    The  possibil- 
ity of  a  supervening  infirmity  varying  the 
rights  is  not  hinted  at.     The  facts  are  ex- 
tremely simple.    Harwood  was  a  miner.     In 
October,  1909,  he  was  injured  by  a  fall  of 
coal,  two  ribs  were  broken,  and  there  was  a 
permanent  lesion  of  the  right  knee.     Half 
wages  were  paid  until  February,  1910,  when 
he  was  found  light  work  at  his  old  wages. 
In  October,  1911,  he  met  with  a  second  acci- 
dent, and   further    injured   his   right   knee. 
Half  wages  were  paid  until  May,  1912,  when 
it  was  discovered  that  he  was  suffering  from 
heart  disease.     There  was  no  award  or  re- 
corded agreement.     In  June,  1912,  Harwood 
applied  for  compensation  on  the  ground  of 
total  incapacity.    The  learned  judge  held  that 
he  was  unable  to  work  owing  to  the  condition 


of  his  knee  and  also  owing  to  the  condition 
of  his  heart,  and  that  it  was  not  proved  that 
the  heart  disease  was  connected  with  the  acci- 
dent. In  the  words  of  the  learned  judge: 
'If  there  had  been  no  accident  at  all,  he 
would  still  be  incapable  for  work  as  a  miner 
or  banksman.  I  am  of  opinion  that  there  is 
no  work  that  the  accident  prevented  him  from 
doing  that  the  heart  disease  has  not  also 
prevented  him  from  doing,  and  that  being 
so,  on  these  facts  my  judgment  must  be 
against  him.'  And  he  made  his  award  ac- 
cordingly. For  the  reasons  above  stated  I 
think  the  learned  judge  has  misdirected  him- 
self. The  appeal  should  be  allowed  with 
costs  here  and  below,  and  the  case  must  be 
remitted  in  order  that  the  judge  may  award 
such  weekly  sum  by  way  of  statutory  com- 
'pensation  as  he  may  think  fit." 

In  Clarkson  v.  Gharente  Steamship  Go.  6 
B.  W.  C.  C.  (Eng.)  540,  [1913]  W.  G.  &  Ins. 
Eep.  422,  it  was  held  that  where  a  ship  fire- 
man suffered  an  accident  to  his  knee  while  at 
work  and  was  operated  ten  days  later  for  a 
rupture  in  the  groin,  and  there  was  medical 
evidence  that  the  rupture  antedated  the  acci- 
dent, an  award  by  the  county  court  judge  in 
favor  of  the  steamship  company  and  refusing 
compensation  to  the  workman  was  warranted. 

• 

3.  Fbe-existino  Disease  Aggravated,  Accel- 

EBATED  OB  REVIVES)  BT  IZ7JUBT. 

a.  Under  American  Acta. 

If  a  pre-existing  disease  which  does  not 
cause  incapacity  is  through  an  accidental  in- 
jury revived  or  accelerated  so  as  to  become 
the  immediate  cause  of  incapacity  or  death, 
the  incapacity  or  death  is  held  to  result  from 
accident.  Peoria  Ry.  Terminal  Go.  v.  Indus- 
trial Board  (111.)  116  N.  E.  651;  In  re 
Bowers  (Ind.)  116  N.  E.  842;  Indianapolis 
Abattoir  Go.  v.  Goleman  (Ind.)  117  N.  E. 
602;  Bell  v.  Hayer  Ionia  Go.  (Mich.)  158  N. 
W.  179;  Stombaugh  v.  Peerless  Wire  Fence 
Go.  (Mich.)  164  N.  W.  637;  Voorhees  v. 
Smith  Schoonmaker  Go.  86  N.  J.  L.  600,  92 
Atl.  280;  Van  Keuren  v.  Delvine,  165  N.  Y.  S. 
1049;  Milwaukee  v.  Industrial  Gommission, 
160  Wis.  238,  151  N.  W.  247.  See  also  Hills 
V.  Oval  Wood  Dish  Go.  (Mich.)  168  N.  W. 
214. 

Thus  in  the  case  of  In  re  Bowers  (Ind.) 
116  N.  E.  842,  it  appeared  that  an  employee 
engaged  in  the  discharge  of  the  duties  of  his 
employment  suffered  a  severe  personal  injury 
"by  accident  arising  out  of  and  in  the  course 
of  his  employment."  He  was  at  the  time 
afflicted  with  a  "progressive  incurable  dis- 
ease" which  at  that  time  had  not  advanced 
to  the  stage  of  producing  disability.  The 
injury,  however,  greatly  aggravated  the  dis- 
ease and  incited  it  to  a  more  rapid  progress 
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resulting  in  the  death  of  the  employee  in  less 
than  a  month.  In  holding  that  his  widow 
was  entitled  to  an  award  of  compensation 
the  court  said:  "Where  the  enterprise  is 
being  conducted  and  the  work  is  being  done 
subject  to  the  provisions  of  the  act,  the  right 
to  an  award  of  compensation  extends  to  all 
cases  of  personal  injury  of  an  employee  or 
his  death  'by  accident  arising  out  of  and  in 
the  course  of  the  employment.'  Section  2. 
The  personal  injury  or  death  of  the  employee 
due  to  his  own  wilful  miscouduct,  however, 
is  excepted.  Section  8.  The  act  specifies  a 
rule  of  admeasurement  of  compensation 
'where  the  injury  causes  total  disability,' 
which  includes  death  (section  29),  and  also 
'where  the  injury  causes  partial  disability' 
(section  30).  The  term  'personal  injury/  as 
used  in  the  act,  'sliall  not  include  a  disease 
in  any  form  except  as  it  shall  result  from 
the  injury.'  Section  76d.  It  will  be  ebserved 
that  the  act  does  not  make  specific  provision 
for  a  case  wherein  disability  or  death  results 
from  a  personal  injury  not  as  the  sole  cause, 
but  exercising  a  contributory  effect  with  some 
existing  malady  or  disease,  in  that  the  former 
arouses  the  latter  from  a  latent  state  or 
aggravates  it,  and  thus  accomplishes  disabil- 
ity or  death  at  an  earlier  date  than  otherwise 
would  have  resulted  had  the  disease  not  been 
incited  by  the  injury.  It  is  provided,  how- 
ever, that:  'The  rights  and  remedies  herein 
granted  to  an  employee  subject  to  this  act 
on  account  of  personal  injury  or  death  by 
accident  shall  exclude  all  other  rights  and 
remedies  of  such  employee,  his  personal  rep- 
resentatives, dependents  or  next  of  kin,  at 
common  law  or  otherwise  on  account  of  such 
injury  or  death.'  Section  6.  Respecting  cases 
wherein  an  employee  may  be  compensated  on 
account  of  injuries  received,  the  act  is  broader 
and  more  inclusive  than  the  common  law; 
that  is,  there  are  many  cases  wherein  under 
the  act  an  employee  may  be  awarded  com- 
pensation on  account  of  injuries  received, 
when  in  an  action  at  common  law  he  would 
be  denied  relief.  In  view  of  the  provisions 
of  section  6,  to  the  effect  that  the  rights  and 
remedies  created  in  favor  of  an  injured  em- 
ployee by  the  act  exclude  all  rights  and 
remedies  in  his  favor  and  against  his  em- 
ployer at  common  law,  it  should  be  presumed, 
from  a  consideration  of  the  general  spirit  of 
the  act  and  the  sound  economic  policy  upon 
which  it  is  grounded,  that  the  legislature  did 
not  intend  by  the  act  to  narrow  the  rights 
of  an  injured  employee,  but  rather  that  the 
rights  and  remedies  afforded  by  the  act,  while 
not  circumscribed  bv  such  limits,  should  ex- 
tend  to  all  situations  wherein,  were  there 
no  workmen*s  compensation  act,  an  injured 
employee  would  have  his  remedy  at  common 
law  for  injuries  received,  and  the  act  should 
be  so  construed  where  its  language  reasonably 


admits  of  such  construction;  the  general  pur- 
pose of  the  act  being  to  substitute  its  pro- 
visions for  pre-existing  rights  and  remedies." 

In  the  case  of  In  re  Williams  (Ind.)  116 
N.  £.  842,  decided  in  the  same  opinion  as 
the  Bowers  case,  it  appeared  that  an  em- 
ployee who  suffered  a  nonscrious  injury  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment was  afflicted  with  progressive  arterio- 
sclerosis which  had  not  progressed  to  the 
point  of  disability.  The  personal  injury 
greatly  accelerated  and  aggravated  the  prog- 
ress of  the  disease  so  that  the  employee  be- 
came totally  and  probably  permanently  dis- 
abled. It  was  held  that  the  employee  was 
entitled  to  compensation  on  the  ground  that 
his  injury  was  the  cause  of  his  disability.  In 
the  case  of  In  re  Colan,  116  K.  £.  842,  also 
decided  with  the  Bowers  case,  it  appeared 
that  where  latent  tuberculosis  of  the  spine 
was  incited  to  a  virulent  activity  by  a  severe 
blow  on  and  over  the  spine  in  the  region 
of  the  dorsal  and  lumbar  vertebrae,  received 
in  the  course  of  the  workman's  employment, 
the  workman  was  held  to  be  entitled  to  com- 
pensation for  the  resulting  disability. 

In  Peoria  Ey.  Terminal  Co.  v.  Industrial 
Board  (111.)  116  N.  £.  651,  it  appeared  that 
a  railroad  fireman  fell  from  the  engine  while 
engaged  in  his  employment  and  died  from  a 
hemorrhage  of  the  brain  and  fracture  of  the 
skull.     There  was  medical  evidence   that   a 
soft  spot  found  on  the  brain  at  the  autopsy 
was  due   to   a  syphilitic  condition.     In    af- 
^rming  an  award  the  court  said:     ''Counsel 
^or  plaintiff  in  error  contend  that  the  proof 
does  not  show  that  the  accident  and  injury 
arose  out  of  and  in  the  course  of  the  em- 
ployment of  the  deceased,  as  required  by  the 
statute  as  construed  by  this  court.    There  is 
no   question,   under   the   decisions,   that   the 
burden  rests  upon  the  claimant  to  show,  by 
competent  testimony,  not  only  the  fact  of  the 
injury,  but  that  it  arose  out  of  and  in  the 
course  of   the  employment  of  the  deceased, 
and   that    such   proof   must  be  based   upon 
something  more  than  a  mere  guess,  conjec- 
ture,  or    surmise.     .      .     .     Even   where    a 
workman  dies  from  a  pre-existing  disease,  if 
the  disease  is  aggravated  or  accelerated  under 
certain  circumstances  which  can  be  said  to 
be  accidental,  his  death  results  from  injury 
by  accident.    Acceleration  or  aggravation  of 
a  pre-existing  disease  is  an  injury  caused  by 
accident." 

In  Milwaukee  y.  Industrial  Commission, 
160  Wis.  238,  161  N.  W.  247,  it  appeared 
that  as  instructor  suffering  from  an  advanced 
stage  of  arterial  sclerosis  was  struck  in  the 
head  by  a  basket  ball  which  caused  the  rup- 
ture of  a  blood  vessel  in  his  head  and  re- 
sulted in  his  death.  In  holding  that  the 
claimant  was  entitled  to  compensation  the 
court  said:      "The   finding  that  the  injury 
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rcoeiTed  at  the  time  of  the  accident  proxi- 
mately caused  his  death  does  not  rest  upon 
such  clear  and  uncontradicted  testimony. 
The  deceased  was  undoubtedly  suffering  from 
an  advanced  stage  of  arterial  sclerosis  at  the 
time  he  was  injured.  Had  he  not  been  so 
suffering,  the  blow  he  received  would  in  all 
probability  have  caused  no  serious  injury. 
As  it  was,  the  blow  ruptured  one  of  the  blood 
vessels  in  his  head.  What  follows  is  thus 
described  by  the  commission  in  its  opinion: 
'He  turned  pale,  put  his  hands  to  his  head, 
walked  into  the  schoolhouse,  had  a  vomiting 
spell,  a  swollen  ridge  appeared  on  the  side 
of  his  head  where  he  had  been  struck,  and 
soon  thereafter  he  lapsed  into  unconscious- 
ness. An  ambulance  was  called  and  he  was 
removed  to  his  house.  He  did  not  regain 
consciousness  until  the  next  morning.  From 
that  time  until  his  death  oh  December  27th, 
following,  he  had  vomiting  spells  each  day. 
His  memory  was  poor  and  he  seemed  to  be 
in  a  dazed  condition,  and  he  recognized  his 
wife  with  difficulty;  in  fact  he  never  recov- 
ered from  the  results  of  the  ruptured  blood 
vessel  brought  on  by  the  blow  of  the  basket 
ball  and  he  died  from  the  effects  of  it;  that, 
except  for  the  injury,  states  the  attending 
physician,  he  would  probably  have  lived  three 
of  four  years.'  There  was  evidence  to  sustain 
such  statements,  and  hence  it  is  deemed  the 
finding  of  the  commission  has  a  sufficient 
basis  to  rest  upon.  The  evidence  tending  to 
rebut  it  rests  almost  wholly  upon  the  im- 
probability that  the  blow  from  a  basket  ball 
could  produce  such  serious  results.  It  seems 
to  be  quite  satisfactorily  shown  that  in  the 
instant  case,  at  least,  it  did.  An  elaborate 
and  interesting  argument  was  made  to  the 
effect  that  the  result  which  followed  in  this 
case  was  not  one  that  could  have  been  rea- 
sonably anticipated  and  hence  the  death  was 
not  proximately  caused  by  the  injury.  It  is 
argued  that  there  can  be  no  proximate  causa* 
tion  without  the  element  of  reasonable  antki- 
patlon  of  the  same  or  some  result  similar  to 
that  which  actually  follows.  It  is  a  suffi* 
cient  answer  to  this  argument  to  say  that 
the  right  to  recover  under  the  workmen's 
compensation  act  is  not  dependent  upon  a 
question  of  negligence  or  upon  the  concomi- 
tant conceptions  of  negligence  under  the  com- 
mon law.  Proximate  cause  as  applied  to 
negligence  law  has,  by  definition,  included 
within  it  the  element  of  reasonable  anticipa- 
tion. Such  element  is  a  characteristic  of 
negligence,  not  of  physical  causation.  As 
long  as  it  was  necessary  to  a  recovery  to 
Itave  a  negligent  act  stand  as  the  cause  of 
ui  injury,  it  did  no  harm  to  characterize 
<au8ati(m  in  part  at  least  in  terms  of  negli- 
gence. But  when,  as  under  the  compensation 
Act,  no  act  of  ne^igence  is  required  in  order 
to  recover,  the  element  of  negligence,  namely, 
Ann.  Cas.  1918B. — 21. 


reasonable  anticipation,  contained  in  the  term 
'proximate  cause,'  must  be  eliminated  there- 
from; and  the  phrase  'where  the  injury  is 
proximately  caused  by  accident,'  used  in  the 
statute,  must  be  held  to  mean  caused  in  a 
physical  sense,  by  a  chain  of  causation  which 
both  as  to  time,  place,  and  effect  is  so  closely 
related  to  the  accident  that  the  injury  can 
be  said  to  be  proximately  caused  thereby. 
To  incorporate  into  the  phrase  'proximately 
caused  by  accident'  all  the  conceptions  of 
proximate  cause  in  the  law  of  negligence 
would  be  to  lug  in  at  one  door  what  the 
legislature  industriously  put  out  at  another. 
Proximate  cause,  under  the  law  of  negli- 
gence, always  has  to  be  traced  back  to  the 
conduct  of  a  responsible  human  agency;  un- 
der the  compensation  act  the  words  'proxi- 
mately caused  by  accident'  in  terms  relate 
to  a  physical  fact  only,  namely,  an  accident. 
Hence  if  the  injury  or  death  can  be  traced  by 
physical  causation  not  too  remote  in  time 
or  place  to  the  accident,  then  such  injury  or 
death  was  proximately  caused  by  the  acci- 
dent, irrespective  of  any  element  of  reason- 
able anticipation.  The  term  'proximately' 
was  no  doubt  used  to  exclude  physical  causes 
so  remote  in  time  or  place,  or  both,  as  to 
make  them  of  doubtful  value  in  tracing  the 
relation  between  cause  and  effect." 

So  where  a  workman  suffered  a  hernia 
through  a  particular  strain  causing  a  sudden 
protrusion  of  the  intestine  it  was  held  that 
he  was  entitled  to  compensation  in  spite  of 
the  presence  of  structural  weakness  or  actual 
pain  antedating  the  injury.  Bell  v.  Hayes 
Ionia  Co.  192  Mich.  90,  368  N.  W.  179. 

In  Voorhees  v.  Smith  Schoonmaker  Co.  86 
N.  J.  L.  500,  92  Atl.  280,  the  court  said: 
"The  deceased,  a  man  of  middle  age  or  over, 
worked  in  a  wood-working  shop  of  prosecutor, 
and  at  the  time  of  the  seizure  just  preceding 
his  death  was  working  at  a  task  of  furrowing 
sixteen  posts,  each  six  inches  square  and 
weighing  about  one  hundred  pounds  apiece. 
To  do  this  he  had  to  get  each  post  upon  the 
table  of  the  furrowing  machine  and  push  it 
forward  against  the  knives  by  body  pressure, 
which  was  exerted  by  pressing  his  abdomen 
forcibly  against  the  end  of  the  post.  Each 
post  had  to  be  run  through  twice.  After 
Voorhees  had  finished  thirteen  of  the  posts 
he  sat  down,  evidently  in  great  pain,  and 
shortly  afterward  sent  for  a  doctor  who  had 
him  taken  home,  where  he  died  three  days 
later.  He  vomited  blood  and  passed  bloody 
stools,  and  the  doctor  pronounced  the  trouble 
internal  hemorrhage.  After  death  the  under- 
taker, as  he  testified,  found  the  body  in  such 
condition  that  he  had  it  buried  a  day  earlier 
than  originally  intended.  It  was  in  evidence 
that  there  was  a  large  bruise  on  the  abdomen 
where  the  pressure  had  been  exerted  on  the 
ends  of  the  posts.    The  effort  of  the  defense 
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was  to  show  that  death  was  produced  by  a 
rupture  resulting  from  cancer.  The  family 
refused  to  consent  to  an  autopsy,  but  that 
was  their  right.  It  must  be  conceded  that 
much  of  the  evidence  points  to  cancer  and 
an  internal  rupture  of  some  kind.  But  it  was 
quite  plain  and  the  trial  court  was  fully 
justified  in  finding  that  the  rupture  occurred 
while  the  deceased  was  in  the  very  act  of 
doing  some  unusually  heavy  work.  So  that 
even  if  deceased  was  suffering  from  internal 
cancer,  it  was  quite  within  the  province  of 
the  court  to  find  that  the  proximate  cause 
of  death  was  the  unusual  and  forcible  pres- 
sure on  parts  weakened  by  disease,  which  but 
for  the  unusual  strain  would  have  held  out 
for  a  considerable  period." 

b.  Under  English  Act, 

The  English  decisions  seem  to  recognize  the 
principle  that  compensation  may  be  allowed 
for  the  acceleration  of  a  pre-existing  disease 
by  an  accidental  injury,  although  the  results 
are  somewhat  conflicting,  due  perhaps  to  the 
fact  that  the  findings  of  fact  of  the  various 
county  court  judges  and  arbitrators  are  bind- 
ing on  appeal  if  they  are  based  on  sufficient 
evidence.  M'Innes  y.  Dunsmuir,  1  B.  W. 
C.  C.  226,  [1908]  Sc.  Ct.  Sess.  1021, 
45  Scot.  L.  Rep.  804;  Dotzauer  v.  Strand 
Palace  Hotel  [1910]  3  B.  W.  C.  C.  387; 
Trodden  v.  McLennard  [1911]  4  B.  W.  C.  C. 
190;  Willoughby  v.  Great  Western  R.  Co.  6  B. 
W.  0.  C.  28,  117  L.  T.  N.  S.  132;  Doughten 
V.  Hickman,  6  B.  W.  C.  C.  77,  [1913]  W.  C. 
&  Ins.  Rep.  143;  Scales  v.  West  Norfolk 
Farmers'  Manure,  etc.  Co.  6  B.  W,  C.  C.  188, 
[1913]  W.  C.  &  Ins.  Rep.  165;  Broforst  v. 
Steamship  Bloomfleld  [1913]  6  B.  W.  C.  C. 
613,  [1913]  W.  C.  &  Ins.  Rep.  594;  Golder  v. 
Caledonian  R.  Co.  5  F.  (Ct.  Sess.)  123,  40 
Scot.  L.  Rep.  89;  Hawkins  v.  Powell's  Tillery 
Steam  Coal  Co.  [1911]  1  K.  B.  (Eng.)  988, 
80  L.  J.  K.  B.  769,  104  L.  T.  N.  S.  365,  27 
Times  L.  Rep.  282,  55  Sol.  J.  329,  4  B.  W. 
C.  C.  178;  Lewis  v.  Wrexham  Colleries,  86 
L.  J.  K.  B.  1456,  [1916]  W.  C.  &  Ins.  Rep.  275 ; 
Beare  v.  Garrod  [1915]  W.  C.  &  Ins.  Rep.  438: 
Lloyd  V,  Sugg  [1900]  1  Q.  B.  481,  2  W.  C. 
C.  5;  Walker  v.  Murrays  [1911]  8c.  Ct. 
Sess.  825,  48  Scot.  L.  Rep.  741,  4  B.  W.  C.  C. 
409;  Ritchie  v.  Kerr  [1913]  Sc.  Ct.  Sess.  613, 
[1913]  W.  C.  &  Ins.  Rep.  297,  6  B.  W.  C.  C. 
419;  Spence  v.  Baird  [1912]  Sc.  Ct.  Sess.  343, 
49  Scot.  L.  Rep.  278,  6  B.  W.  C.  C.  542, 
[1912]  W.  C.  Rep.  18.  See  also  Tulford  v. 
Northfieet  Coal,  etc.  Co.  [1907]  1  B.  W.  C.  C. 
222;  Taylor  v.  Bolckow,  6  B.  W.  C.  C.  130. 

Thus  in  Golder  v.  Caledonian  R.  Co.  6  F. 
(Ct.  Sess.)  123,  40  Scot.  L.  Rep.  89,  wherein 
it  appeared  that  a  workman  suffering  from 
nephritis  which  probably  would  have  proved 
fatal  in  a  few  years  received  an  injury  in  the 


course  of  his  employment  which  hastened  the 
operation  of  the  disease  and  caused  his  death 
in  a  few  months,  it  was  held  that  the  death 
resulted  from  the  injury. 

In  Scales  v.  West  Norfolk  Farmers'  Ma- 
nure, etc.  Co.  6  B.  W.  C.  C.  188,  [1913] 
W.  C.  &  Ins.  Rep.  165,  wherein  in  ap- 
peared that  a  stoker  in  the  course  of  his 
employment  which  involved  a  great  abdomi- 
nal strain  suffered  a  strangulation  of  a  pre- 
existing hernia  for  which  he  wore  a  truss, 
his  subsequent  death  from  the  effect  of  the 
strangulation  was  held  to  be  due  to  an  "acci- 
dent arising  out  of  and  in  the  course  of  the 
employment,"  Cozens-Hardy,  M.  R.,  saying: 
''It  may  well  be  that  an  act  which  admittedly 
involves  considerable  strain  may  be  done 
many  times  without  producing  bad  results, 
and  yet  the  next  time  may  end  in  an  accident, 
and  because  the  man  had  used  in  safety  the 
heavy  raking  iron  many  times,  that  did  not 
lessen  the  risk  of  strain  which  he  ran  from 
the  hernia,  and  was  incidental  to  his  employ- 
menjt." 

In  Broforst  v.  Steamship  Bloomfleld  [1913] 
6  B.  W.  C.  C.  613,  [1913]  W.  C.  ft 
Ins.  Rep.  594,  wherein  it  was  shown  that  a 
ship  fireman  had  an  apoplectic  stroke  after 
working  for  some  time  in  the  stokehold  of  a 
steamship,  although  the  medical  evidence 
tended  to  show  that  the  workman  was  in  a 
diseased  condition  and  that  such  a  stroke 
would  be  likely  to  be  brought  on  by  such 
exertion,  the  evidence  was  held  to  warrant 
the  inference  drawn  by  the  county  court 
judge  that  the  injury  was  caused  by  "acci- 
dent" within  the  mei^ning  of  the  act. 

Where  it  was  shown  by  the  medical  evi- 
dence that  a  workman  who  fell  while  loading 
heavy  bags  onto  trucks  was  suffering  from 
fatty  degeneration  of  the  heart  but  that  the 
disease  was  not  so  far  advanced  that  he 
would  have  died  without  being  subjected  to 
some  strain,  it  was  held  that  there  was  evi- 
dence to  support  the  finding  of  the  county 
court  judge  that  the  man  died  from  an  acci- 
dent arising  "out  of  and  in  the  course  of" 
his  employment  within  the  meaning  of  s.  1  of 
the  Workmen's  Compensation  Act  of  1906. 
Doughton  V.  Hickman,  6  B.  W.  C.  C.  77, 
[1913]  W.  C.  &  Ins.  Rep.  143. 

In  Dotzauer  v.  Strand  Palace  Hotel  [1910] 
3  B.  W.  C.  C.  (Eng.)  387,  wherein  it  ap- 
peared that  a  hotel  scullion  who  had  erythro- 
melalgia,  which  made  his  skin  unusually  sen- 
sitive, was  disabled  by  inflammation  of  his 
hands,  and  loss  of  his  nails  after  washing 
dishes  in  hot  water  with  caustic  soda  and 
soft  soap,  his  disability  waa  held  to  be  an 
"injury  by  accident"  within  the  meaning  of 
sec.  1  of  the  Workmen's  Compensation  Act  of 
1906. 

In  Spence  v,  Baird  [1912]  Sc.  Ct.  Sess. 
343,    [1912]    W.    C.    Rep.    18,    it    appeared 
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that  a  workman  suffering  from  heart  disease, 
which  was  of  long  standing  and  of  a  progres- 
sive nature  and  would  haTe  made  itself  mani- 
fest in  any  event,  in  lifting  a  derailed  hutch 
in  the  course  of  his  employment,  felt  a  sharp 
pain  in  the  vicinity  of  his  heart,  which  was 
followed  by  palpitation  and  shortage  of 
breath.  It  was  held  that  an  arbiter  could 
find  that  the  workman  had  sustained  an 
''accident  arising  out  of  and  in  the  course  of 
his  employment'*  within  the  meaning  of  the 
workmen's  compensation  act. 

In  Trodden  v.  McLennard  [1911]  4  B.  W. 
C.  C.  (Eng.)  190,  in  which  it  was  shown  that 
a  workman  fell  into  thd  water  from  a  rope 
ladder  while  descending  the  side  of  a  ship 
and  was  dead  when  picked  up,  there  being 
medical  evidence  tliat  the  death  was  caused 
by  heart  failure  solely,  which  might  have 
followed  any  slight  exertion,  it  was  held  that 
the  finding  of  the  county  court  judge  that 
the  death  was  due  to  "accident  arising  out 
of  and  in  the  course  of  the  employment"  was 
sustained  by  the  evidence. 

In  Lloyd  v.  Sugg  [1900]  1  Q.  B.  481,  2 
W.  C.  C.  5,  it  was  shows^tbat  a  jar  to  a 
workman's  hand  caused  it  to  swell  and 
brought  on  gout  in  the  hand.  It  appeared 
that  the  workman  had  previously  been  treat- 
ed for  gout  in  the  hand  and  elbow.  It  was 
held  that  the  injury  was  caused  by  an  acci- 
dent and  that  he  was  entitled  to  compensa- 
tion. 

But  where  a  workman  suffered  a  cerebral 
hemorrhage  while  moving  a  weight  in  the 
course  of  his  employment  and  in  the  cus- 
tomary manner  of  doing  the  work,  it  appear- 
uig  that  his  arteries  were  in  a  degenerate 
condition  at  the  time,  his  final  disablement 
hy  permanent  paralysis  following  a  second 
attack  four  days  later  was  held  not  to  have 
been  caused  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment.  M'Innes 
V.  Dunsmuir  [1908]  Sc.  Ct.  Sess.  1021,  45 
Scot.  L.  R.  804,  1  B.  W.  C.  C.  226. 

So  in    Walker  v.  Hurrays  [1911]   Sc.  Ct. 

Sess.  825,  48  Scot.  L.  Rep.  741,  4  B.  W.  C.  C. 

409,  it  Appeared  that  a  farm  laborer's  death 

resulted  from  strangulation  of  an  old  hernia 

following  a  recurrence  which  occurred  while 

^  was  engaged  in  his  employment.    It  was 

held  that  an  arbitrator's  decision  refusing 

compensation  on  the  ground  that  it  was  not 

Bhown  that  the  applicant  had  sustained  an 

accident  waa  not  unreasonable,  there  beir..;^ 

^  proof  of  a  specific  cause  for  the  recurrence. 

In  Hawkins  v.  Powell's  Tillery  Steam  Coal 

Co.  [1911]    1  K.  B.    (Eng.)    988,  80  L.  J. 

^  B.  769,  104  L.  T.  365,  27  Times  L.  Rep. 

282,  55  Sol.  J.  329,  4  B.  W.  C.  C.  178,  wherein 

H  was  shown  that  a  colliery  workman  while 

at  work  became  ill  and  died  of  angina  pec- 

^ria,  it  was  held  that  the  applicant  had  not 


proved  "by  direct  evidence  or  by  legitimate 
inference  from  the  facts  proved^'  that  the 
disease  was  due  to  what  took  place  in  the 
colliery  and  not  elsewhere,  the  medical  evi- 
dence being  that  the  angina  pectoris  was  of 
long  standing  and  might  have  produced  death 
from  several  causes. 

In  Ritchie  v.  Kerr  [1913]  Sc.  Ct.  Sess.  613, 
[1913]  W.  C.  &  Ins.  Rep.  297,  6  B.  W.  C.  C. 
419,  it  was  shown  that  a  farm  laborer  died 
from  "failure  of  the  heart"  while  lifting 
baskets  of  corn  to  feed  a  bruising  machine, 
the  heart  failure  being  alleged  to  have  been 
contributed  to  by  the  strain  from  the  exertion 
made  by  the  deceased  in  lifting  the  baskets 
of  corn  to  the  level  of  his  shoulders.  It  was 
held  that  the  facts  did  not  authorize  an  in- 
ference by  the  arbitrator  that  the  death  was 
due  to  an  "injury  by  accident"  within  the 
meaning  of  the  workmen's  compensation  act, 
since  there  was  no  particular  event  or  occur- 
rence to  which  the  death  could  be  attributed. 

In  Ashley  v.  Lilleahall  Co.  6  B.  W.  C.  C. 
85,  it  was  held  that  the  evidence  was  insuffi- 
cient to  show  that  a  workman  suffering  from 
Bright's  disease  had  received  the  accidental 
injury  by  which  it  was  claimed  that  the 
progress  of  the  disease  was  accelerated. 

4.  Pke-existinq  Disease  Causing  Injubt. 

Where  an  injury  is  incurred  by  reason  of 
a  pre-existing  diseased  condition  the  deci- 
sions are  conflicting  under  varying  facts  as 
to  whether  the  incapacity  is  the  result  of  an 
accidental  injury.  Wicks  v.  Dowell  [1905] 
2  K.  B.  (Eng.)  225,  2  Ann.  Cas.  732,  7  W. 
C.  C.  14;  Thackway  v.  Conelly  [1909]  3  B. 
W.  C.  C.  (Eng.)  37;  O'Hara  v.  Hayes,  3 
B.  W.  C.  C.  (Eng.)  586,  [1910]  44  Ir.  L.  T. 
71;  Fennah  v.  Midland  Great  Western  Ry. 
4  B.  W.  C.  C.  (Eng.)  440;  Kerr  v.  Ritchies, 
6  B.  W.  C.  C.  (Eng.)  419,  [1913]  Sc.  Ct. 
Sess.  613,  50  Scot.  L.  Rep.  434,  [1913]  W.  C. 
&  Ins.  Rep.  (Eng.)  297;  Black  v.  New 
Zealand  Shipping  Co.  6  B.  W.  C.  C.  (Eng.) 
720;  Butler  v.  Burton-on-Trent  Union,  106 
L.  T.  N.  S.  (Eng.)  824,  [1912]  W.  C.  Rep. 
222;  La  Veck  v.  Parke,  190  Mich.  604,  157 
N.  W.  72;  Van  Gorder  v.  Packard  Motorcar 
Co.  (Mich.)  162  N.  W.  107;  Carroll  v.  What 
Cheer  Stables  Co.  reported  in  full,  post,  this 
volume,  at  page  346.  Thus  in  Thackway  v. 
Conelly,  supra,  wherein  it  appeared  that  a 
bus  driver  whose  heart  was  in  an  abnormal 
condition  died  following  a  fall  from  the  box 
of  his  bus,  and  the  county  court  judge  be- 
lieved from  conflicting  evidence  that  the 
cause  of  the  fall  was  heart  failure,  it  was 
held  that  the  death  had  not  been  shown  to 
have  been  caused  by  an  accident. 

•In  Black  v.  New  Zealand  Shipping  Co.  6 
B.  W.  C.  C.  ( Eng. )  720,  wherein  it  appeared 
that  an  officer  died  from  heart  failure  on 
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board  ship  six  days  after  leaving  port,  al- 
though there  was  medical  evidence  that  the 
death  vras  due  to  heart  failure  caused  by  the 
continuous  strain  of  superintending  the  load- 
ing of  a  ship  day  and  night  for  several  days, 
it  was  held  that  the  county  court  judge  prop- 
erly found  that  there  was  no  evidence  of 
"accident." 

In  Butler  v.  Burton -on-Trent  Union,  106 
L.  T.  N.  S.  (Eng.)  824,  [1912]  W.  C.  Rep. 
222,  it  appeared  that  a  workman  while  sit- 
ting on  steps  which  were  not  dangerous  and 
talking  to  the  labor  master  was  seized  with 
a  fit  of  coughing,  due  to  lung  disease,  which 
made  him  dizzy  and  caused  him  to  fall  down 
the  steps  and  the  injury  received  caused  his 
subsequent  death.  It  was  held  that  there 
was  no  evidence  to  support  a  finding  that 
the  accident  arose  out  of  his  employment. 

In  Kerr  v.  Ritchies,  6  B.  W.  C.  C.  (Eng.) 
419,  [I913J  Sc.  Ct.  Sess.  613,  60  Scot.  L.  Rep. 
434,  [1913]  W.  C.  &  Ins.  Rep.  297,  a  finding 
that  the  sudden  death  of  a  workman  from 
heart  failure  while  at  work  lifting  baskets 
filled  with  corn  was  due  to  accident  was  held 
not  to  be  supported  by  evidence,  it  appearing 
that  nothing  unusual  or  unexpected  had  hap- 
pened prior  to  the  occurrence  of  the  illness 
although  the  sheriff  substitute  also  found 
that  the  strain  arising  from  the  exertion  was 
a  contributing  cause  of  the  heart  failure.. 

In  O'Hara  v.  Hayes,  3  B.  W.  C.  C.  (Eng.) 
586,  [1910]  44  Ir.  L.  T.  71,  where  it  appeared 
a  workman  having  progressive  heart  disease 
of  some  years'  standing  suffered  collapse  and 
death  while  hurrying  to  the  train  for  his 
employer  with  a  heavy  parcel  weighing 
seventeen  pounds,  it  was  held  that  a  county 
court  judge  properly  found  that  the  work- 
man's death  resulted  from  the  disease  and 
was  not  an  "accident"  within  the  meaning  of 
the  workmen's  compensation  act. 

In  Van  Gorder  v.  Packard  Motorcar  Co. 
(Mich.)  162  N.  W.  107,  in  holding  that  com- 
pensation should  not  have  been  awarded  for 
the  death  of  a  workman  from  a  fractured 
skull  caused  by  a  fall  due  to  epilepsy  the 
court  said:  "In  the  instant  case  the  deceaf  .^ 
was  performing  the  ordinary  services  of  his 
trade,  that  of  a  plumber  and  steam  fitter. 
He  was  standing  on  a  scaffold  a  few  feet  from 
the  floor.  There  is  no  claim  that  the  scaffold 
was  improperly  constructed  or  in  any  way 
unsuitable  for  the  service.  Due  to  no  condi- 
tions arising  out  of  his  employment,  but 
solely  to  his  predisposition  to  epilepsy,  of 
which  his  employer  had  no  notice,  he  fell 
from  the  scaffold,  receiving  an  injury  from 
which  death  resulted.  The  fall  was  caused 
and  caused  only  by  the  epileptic  fit.  The  fit 
was  the  direct  and  only  cause  of  his  injury. 
We  do  not  think  it  would  be  seriously  con- 
tended that  had  he  fallen  in  an  epileptic  fit 
while  standing  on  the  floor  and  received  the 


injury  he  did  that  the  injury  arose  out  of 
the  employment,  and  that  the  defendant  was 
liable.  Collins  v.  Brooklyn  Union  Gas  Co. 
171  App.  Div.  381,  166  N.  Y.  S.  957.  The 
height  from  which  he  fell,  here  only  a  short 
distance,  could  not  change  the  liability  for 
the  injury.  The  most  that  can  be  said  is 
that  the  height  from  which  deceased  fell  may 
have  aggravated  the  extent  of  the  injury.  A 
person  falling  a  greater  distance  may  be 
more  seriously  Injured  than  one  falling  a 
lesser  distance;  but  it  does  not  change  the 
question  of  responsibility,  of  liability.  The 
distance  of  the  fall  might  contribute  to  tho 
extent  of  the  injury,  but  it  was  not  a  con- 
tributory cause  to  the  fall.  When  the  de- 
ceased was  seized  with  the  epileptic  fit  he 
would  have  fallen,  no  matter  where  he  was, 
and  the  employer  cannot  be  held  responsible 
because  that  unfortunate  seizure  occurred 
when  the  workman  was  on  a  scaffold,  a  few- 
feet  from  the  fioor.  Our  own  cases  clearlv 
recognize  the  rule  that  in  order  to  render  the 
employer  responsible  there  must  be  a  con- 
currence of  tlie  two  elements,  viz.:  (1)  That 
the  accident  occi^red  in  the  course  of  the 
employment;  and  (2)  that  it  arose  out  of  it. 
If  it  did  not  arise  out  of  the  employment, 
but  arose  out  of  something  else,  the  employer 
is  not  liable.  McCoy  v.  Michigan  Screw  Co. 
180  Mich.  454,  147  N.  W.  672,  L,R.A.1916A 
323;  Klawinski  v.  Lake  Shore,  etc.  R.  Co. 
185  Mich.  643,  152  N.  W.  213,  L.R.A.1916A 
342.  We  must  adhere  to  this  construction 
of  the  statute,  if  any  force  or  effect  be  given 
to  the  expression  arising  *out  of  the  employ- 
ment. The  legislature  has  so  written  the  law 
and  adopted  the  language  of  the  English  stat- 
ute with  the  construction  there  placed  upon 
it.  This  unfortunate  man  fell  to  his  death 
when  in  an  epileptic  fit,  which  did  not  arise 
out  of  his  employment  and  for  which  his 
employer  was  not  responsible.  We  are  there- 
fore constrained  to  reverse  the  case." 

However  in  La  Veck  v.  Parke,  190  Mich. 
604,  157  N.  W.  72,  wherein  it  appeared  that  a 
workman  suffered  paralysis  resulting  from 
rupture  of  a  small  blood  vessel  in  his  brain, 
caused  by  heat  and  overexertion  and  a  dis- 
eased condition  of  the  arteries  known  as  ar- 
.terial  sclerosis,  the  court  refused  to  review 
the  action  of  the  industrial  accident  board 
granting  compensation  on  the  ground  that 
the  paralysis  was  an  accident. 

In  Wicks  V.  Dowell  [1905]  2  K.  B.  (Eng.) 
225,  2  Ann.  Cas.  732,  7  W.  C.  C.  14„ wherein 
it  appeared  that  a  workman  was  seized  with 
an  epileptic  fit  and  fell  into  the  hold  of  a 
ship  from  which  he  was  engaged  in  discharg- 
ing coal,  and  was  seriously  injured  and  that 
he  had  been  subject  to  such  fits  previous  to 
the  accident,  it  was  held  that  the  injuries 
were  caused  by  an  accident  arising  "out  of 
and    in    the    course    of'    his    employment, 
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Mathew,  L.  J.,  saying:    ''The  ease  affords  an 
illustration  of  the  rule  that  one  should  look 
to  the   immediate,   and   not   to  the   remote, 
cnuse.     In  this  case  the  immediate  cause  of 
the  injury    was   the  fall.      I   see   no  reason 
why  we  should  hold  that  there  was  not  an 
accident  within  the  meaning  of  this  statute. 
The  true  mode  of  dealing  with  the  case  is 
shown  by  a  reference  to  the  insurance  cases 
that   were   cited   during   the   argument.     In 
Fenton  v.  Thorley  [1903]  A.  C.   (Eng.)   443, 
446,  Lord  Macnaghten  said:     'One  other  re- 
mark I  should  like  to  make.    It  does  seem  to 
me  extraordinary  that  anybody  should  sup- 
pose that  when  the  advantage  of  insurance 
against  accident  at  their  employers'  expense 
was  being  conferred  on  workmen,  Parliament 
could    have    intended   to   exclude    frdpa    the 
benefit  of   the   act   some  injuries  ordinarily 
described   as  ^'accidents**   which   beyond   all 
others  merit  favorable  consideration  in  the 
interest   of  workmen   and   employers   alike.' 
If  we  apply  that  view  to  the  particular  case, 
and  treat  the  claim   as  an   action   brought 
upon  a  policy  of  insurance  against  accidents 
arising  out  of  the  employment  of  the  assured, 
there  can  be  no  question  that  such  a  policy 
v.uuld  cover   the   case.     In  my   opinion  we 
ought  not  to  go  back  along  the  train  of  cir- 
cumstances and  trace  the  accident  to  some 
remote  source  when  it  is  plain  that*  the  man 
was  in  fact  injured  by  falling  from  the  place 
where  he  was   standing,   and  where  it  was 
his  duty  to  stand,  in  discharge  of  his  duty 
to  his  employer." 

In  Fennah  v.  Midland  Great  Wesrtern  Ry. 
4  B.  W.  a  C.  (Eng.)  440,  it  appeared  that 
an  engine  driver  died  in  great  pain  after  a 
fall  while  at  work  on  his  engine  at  a  station 
and  that  he  had  previously  collapsed  and 
fainted  at  least  three  times  under  similar 
cireuxnstances,  although  the  medical  evidence 
was  that  he  "undoubtedly  had  a  sound  heart." 
It  was  held  that  there  was  sufficient  evidence 
to  justify  a  finding  of  fact  that  the  man's 
death  resulted  from  injury  by  accident  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment. 

6.  Nonoccupational  Disease  Caused  by 
Employment. 

a.  In  General. 

Where  a  nonoccupational  disease  is  con- 
tracted by  a  workman  in  the  course  of  his 
employment,  the  consequent  ineapacity  or 
death  of  the  workman  is  the  result  of  an 
accident  and  in  some  cases  this  has  been 
held  to  be  so  although  there  was  a  pre- 
existing weakness.  Karemaker  v.  Steamship 
Corsican  [1911]  4  B.  W.  C.  C.  (Eng.)  295; 
Sherwood  v.  Johnson,  6  B.  W.  C.  C.  (Eng.) 
686;  Higgins  v.   Campbell    [1904]    1   K.   B. 


(Eng.)  328,  6  W.  C.  C.  1,  89  L.  T.  N.  S. 
660;  Davies  v.  Gillespie,  105  L.  T.  N.  S. 
(Eng.)  494,  28  Times  L.  Rep.  6,  56  Sol.  J. 
11,  5  B.  W.  C.  C.  64;  Edmunds  v.  Peterson, 
28  Times  L.  Rep.  (Eng.)  18,  5  B.  W.  C.  C. 
167;  Scott  V.  Pearson  [1916]  2  K.  B.  (Eng.) 
61,  85  L.  J.  K.  B.  285,  [1916]  W.  C.  '&  Ins. 
Rep.  128>  114  L.  T.  N.  S.  833,  60  Sol.  J. 
428,  32  Times  L.  Rep.  412;  McKinnon  v. 
Hutchinson  [1915]  Sc.  Ct.  Sess.  (Eng.)  867; 
United  Paperboard  Co.  v.  Lewis  (Ind.)  117  N. 
E.  276;  Dove  v.  Alpena  Hide,  etc.  Co.  (Mich.) 
164  N.  W.  253;  State  v.  District  Ct.  (Minn.) 
164  N.  W.  585;  Liondale  Bleach,  etc.  Works 
V.  Riker,  85  N.  J.  L.  426,  89  Atl.  929 ;  Archi- 
bald V.  Workmen's  Compensation  Commis- 
sioner, 77  W.  Va.  448,  87  S.  E.  791;.  Heile- 
man  Brewing  Co.  v.  Industrial  Commission, 
361  Wis.  46,  152  N.  W.  446.  See  also  Dean 
V.  London,,  etc.  Ry.  [1910]  3  B.  W.  C.  C. 
(Eng.)  351;  Bellamy  v.  Humphries  [1913] 
6  B.  W.  C.  C.  (Eng.)  53,  [1913]  W.  C.  &  Ins. 
Rep.  169;  Nikkiczuk  v.  McArthur,  9  Alberta 
L.  Rep.  503,  28  Dominion  L.  Rep.  279,  34 
West.  L.  Rep.  674;  Finley  v.  Tullamore 
Union  [1914]  2  Jr.  233;  Warner  v.  Couchman 
[1911]  1  K.  B.  (Eng.)  351,  80  L.  J.  K.  B. 
526,  103  L.  T.  N.  S.  693,  4  B.  W.  C.  C.  32. 
65  Sol.  J.  107,  27  Times  L.  Rep.  121;  Harding 
V.  Brynddur  Colliery  Co.  [1911]  2  K.  B. 
(Eng.)  747,  80  L.  J.  K.  B.  1052,  105  L.  T. 
N.  S.  55,  27  Times  L.  Rep.  500,  55  Sol.  J. 
699,  4  B.  W.  C.  C.  269 ;  Pyper  v.  Manchester 
Liners  [1916]  2  K.  B.  (Eng.)  691,  85  L.  J. 
K.  B.  1459,  [1916]  W.  C.  &  Ins.  Rep.  301, 
115  L.  T.  406,  60  Sol.  J.  706,  32  Times  L. 
Rep.  723;  Hutchison  v.  M*Kinnon  [1916] 
1  A.  C.  (Eng.)  471,  [1916]  W^  C.  &  I.  Rep. 
17,  114  L.  T.  N.  8.  570,  60  Sol.  J.  820,  32 
Times  L.  Rep.  283,  86  L.  J.  P.  C.  98 ;  London, 
etc.  Shipping  Co.  v.  Brown  [1905]  Sc.  Ct. 
Sess.  (Eng.)  488,  42  Scott.  L.  Rep.  357.  And 
see  the  reported  case. 

Thus  in  Higgins  v.  Campbell  [1904]  1  K. 
B.  (Eng.)  328,  6  W.  C.  C.  1,  89  L.  T.  N.  S. 
660,  it  was  held  that  anthrax  caused  by  a 
germ  from  wool  getting  in  a  pimple  on  a 
wool  sorter's  neck  was  a  disease  caused^  by 
"accident." 

In  Scott  v.  Pearson  [1916]  2  K.  B.  (Eng.) 
61,  85  L.  J,  K.  B.  285,  [1916]  W.  C.  &  Ins. 
Rep.  128,  114  L.  T.  N.  S.  833,  60  Sol.  J. 
428,  32  Times  L.  Rep.  412,  Lord  Cozens- 
Hardy,  M.  R.,  said:  "The  applicant  in  this 
ease  is  a  young  woman  who  was  employed 
as  a  farm  servant.  It  was  her  duty  to  look 
after  and  feed  young  calves.  It  is  admitted 
that  the  calves  had  ringworm  in  the  early 
part  of  February.  On  February  13  she  no- 
ticed that  her  arm  was  breaking  out  in 
scabs.  The  doctor  whom  she  consulted  re- 
ported that  it  was  a  case  of  'cattle  ring- 
worm,' which  is  distinguishable  from  ordi- 
nary ringworm.     It  is  a  fungus  growth.     It 
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might  be  contracted   from   the  calves,   who 
would  be  likely  to  push  against  her,  or  it 
might  be  conveyed  by  a  stick  used  by  her 
to  keep  the  cattle  in  their  pen.     The  appli- 
cant and  her  father  and  the  doctor  were  all 
examined,   and    their    evidence    was    to    the 
effect  above  stated.     But  the  cross-examina- 
tion   of   each   witness   was,    by   the   judge's 
direction,  'reserved,'  and  there  was  no  cross- 
examination,   for  the  learned   coimty  court 
judge  did  not  call  upon  the  respondent.    His 
own  note  of  his  judgment  is  as  follows:     'I 
was  of  opinion  on  the  above  facts  that  the 
applicant  had  not  proved  an  injury  by  acci- 
dent, and  therefore  made  my  award  for  the 
respondent.'     His  view  apparently  was  that 
it  was  a  case  of  disease,  and  not  an  indus- 
trial disease  within  s.  8,  and  that  therefore 
there  could  be  no  'injury  by  accident.'    With 
great  respect  I  think  this  is  an  error.     The 
Anthrax  Case  [1905]  A.  C.  230,  is  decisive 
on  this  point.     The  very  recent  case  in  the 
House  of  Lords  of  Glasgow  Coal  Co.  v.  Welsh 
[1916]  2  A.  C.  1,  decided  on  the  6th  of  the 
present    month,    is    a    strong    instance.      A 
miner  contracted  rheumatism  and  recovered 
compensation  in  the  following  circumstances: 
He  was  employed  as  a  brusher.     But  water 
had  accumulated  in  the  pit,  and  he  was  di- 
rected to  bale  it  out.    To  do  this  he  had  to 
stand  for  eight  hours  up  to  his  chest  in  the 
water.    This  was  followed  by  a  severe  attack 
of  rheumatism.    The  sheriff-substitute  foimd 
that  this  was  an  accident  arising  out  of  his 
employment;    and  the  House  of  Lords  dis- 
missed the  employers'  appeal.    It  by  no  means 
follows  that  the  applicant  will  establish  her 
claim  to  an  award  when  the  case  is  fully 
tried  out.    But  assuming  that  the  statements 
of  the  witnesses  are  the  truth — as  the  learned 
judge   assumed — I   think   there  was   a   case 
which  called  for  an  answer  by  cro8B-examina« 
tion,  and  probably  by  direct  evidence.     The 
notes   with  which  we  have  been  furnished, 
including    a    letter   written    by    the    coimty 
court  judge,  are  meagre.    It  is  not  suggested 
that  the  period  between  the  appearance  of 
cattle  ringiK'orm  in  the  calves  and  February 
13  was  either  too  long  or  too  short  for  the 
recognized  period  of  incubation,  whatever  it 
may  be,  or  that  the  young  woman  had  been 
in  contact  with  the  diseased  cattle  in  addi- 
tion to  the  calves.    The  applicant  will  have 
to  satisfy  the  arbitrator  that  there  was  an 
accident  within  the  meaning  of   Fenton   v. 
Thorley   [1903]   A.   C.   443,  namely,  contact 
with   the  diseased   calves,   either   direct,   or 
indirect  through  a  stick,  at  a  date  fixed  with 
reasonable  certainty,  and  that  such  accident 
conveyed    the    cattle    ringworm    to    her.     If 
these  facts  are  established,  there  is  no  legal 
difficulty  in  making  an  award  in  her  favor." 
In  Dove  v.  Alpena  Hide,  etc.  Co.   (Mich.) 
164  N.  W.  253,  in  which  it  appeared  that  a 


workman  inhaled  infected  dust  when  hand- 
ling hides,  it  was  held  that  his  death  from 
septic  infection  and  heart  disease  resultin^^ 
therefrom  was  an  accident  because  it  wa* 
an  unusual  event  in  that  kind  of  work. 

In  State  v.  District  Ct.  (Minn.)  164  N.  W. 
585,  it  was  held  that  freezing  in  the  course 
of  the  employment  is  an  accidental  injury. 

In  Edmunds  v.  Steamship  Peterston,  2S 
Times  L.  Rep.  ( Eng. )  18,  5  B.  W.  C.  C.  157, 
the  evidence  was  held  sufficient  to  support 
the  finding  of  a  county  court  judge  that  the 
death  of  a  steamship's  second  engineer,  who 
was  asphyxiated  by  the  fumes  of  a  fire  in  a 
stove  in  his  cabin  during  the  nig^t,  vraa 
caused  by  an  accident  which  arose  out  of 
and  in  the  course  of  the  workman's  employ- 
ment, although  the  engineer  had  been  forbid- 
den to  use  the  stove  at  night. 

However,  in  Walker  v.  Hockney  [1909]   2 

B.  W.  C.  C.  (Eng.)  20,  a  slowly  acquired 
paralysis  of  a  workman's  right  leg  resulting 
from  the  strain  of  riding  a  heavy  carrier 
tricycle  in  the  course  of  his  employment^  and 
resulting  in  incapacity  for  work  after  five 
years,  was  held  not  to  be  due  a  ''personal 
injury  by  accident." 

In  Bellamy  v.  Humphries  [1913]  6  B.  W. 

C.  C.  (Eng.)  53,  [1913]  W.  C.  &  Ins.  Rep. 
169,  compensation  was  refused  a  weaver 
for  incapacity  due  to  the  entrance  of  a  mi- 
crobe, which  had  no  special  relation  to  his 
employment,  into  an  abrasion  which  appeared 
after  he  had  rubbed  his  eye  to  remove  dust, 
there  being  no  evidence  as  to  when  the  mi- 
crobe entered. 

In  Dean  v.  London,  etc  Ry.  Co.  [1910] 
3  B.  W.  C.  C.  (Eng.)  851,  it  appeared  that 
a  gas  fitter  shortly  after  inhaling  gas  died 
from  paralysis  due  to  cerebral  hemorrhage. 
Seven  months  before  he  had  had  a  transient 
attack  of  paralysis  due  to  the  same  cause. 
The  county  court  judge's  decision  that  the 
death  was  not  due  to  gas  poisoning  was  not 
disturbed,  the  question  being  one  of  fact. 

In  Hutchison  v.  M'Kinnon  [1916]  1  A.  C. 
(Eng.)  471,  86  L.  J.  P.  C.  98,  [1916]  W.  C. 
&  Ins.  Rep.  17,  114  L.  T.  N.  8.  670,  60  Sol.  J. 
320,  32  Times  L.  Rep.  283,  Lord  Sumner  said: 
"My  Lords,  the  accident,  which  happened  to 
the  respondent  seaman  in  the  course  of  his 
employment,  was  due  to  his  own  mistake  in 
believing  that  a  solution  of  caustic  soda  was 
pure  cold  water  and  in  drinking  it  accord- 
ingly. The  whole  question  is  whether  there 
was  evidence  that  this  accident  arose  out  of 
his  employment.  All  we  know  of  the  affair 
is  to  be  found  in  the  stated  case.  There  are 
no  other  competent  materials.  The  facts 
proved  or  supposed  to  be  proved  in  evidence 
are  there  carefully  tabulated.  The  words  'I 
found  upon  these  facts  that  the  accident 
arose  out  of  and  in  the  course  of  his  em- 
ployment' do  not  state  further  evidence  or  a 


VEIIlfEN  ▼.  HEW  DELLS  LXJKBER  CO.- 

161  Wi8.  370. 


327 


further  fact  foimd,  but  are'  the  conclusion — 
be  it  one  of  law  onlj  or  partly  of  law  and 
partly  of  fact — ^to  which  the  learned  sheriflf- 
substitute  was  led  by  his  previous  findings, 
and  in  his  view  it  is  implicit  in  them.    The 
can  from  which  the  respondent  drank  was 
not  bis  own.    We  are  not  told  that  he  made 
any  mistake  about  this.     It  belonged  to  the 
boatswain  and  tlie  donkeyman,  who  messed 
together.     We  know  that  they  used  it  for 
brewing  tea,  but  that  carries  us  no  further. 
We  do  not  know  whether  they  also  used  it 
for  cooling  their  drinking  water;  we  do  not 
know  whether  it  was  like  the  tins  used  by 
others  for  cooling  drinking  water,  or  whether 
the  tins  used  by  others,  who  did  not  mess 
with  the  boatswain  and  the  donkeyman,  were 
similar  to  one  another  or  diverse.    It  is  true 
that  its  shape  or  character  did  not  prevent 
the  respondent  from  making  his  unfortunate 
mistake;  but  whether  that  was  because  of  its 
similarity  to  other  tins,  or  because  he  was 
too  confident  that  it  contained  drinking  water 
to  be  deterred  by  its  difference  from  other 
tins,  again  we  do  not  know.  .  There  is  no 
evidence  about  it.     My  Lords,  in  this  state 
of  the  evidence  I  think  that  there  is  nothing 
to  show  any  causal  connection  between  the 
accident  and  the  employment.     The  accident 
was  one  which  might  have  happened  to  any 
one  who  drank  the  contents  of  a  vessel  that 
did  not  belong  to  him  without  first  finding 
out  what  they  were.    It  was  in  no  way  in- 
cident to  a  seaman's  employment  as  such. 
Again,  the  sanction  given  by  the  ship's  offi- 
cers to  the   practice   of   leaving   the   ship's 
drinking  water  about  in  tins  to  cool  might 
amount,  and   probably  did   amount,   to   an 
authority  to  the  seamen  to  take  this  method 
of  preparing  for  use  the  drinking  water  with 
which   they    had    to    be    supplied;    but    it 
amounts  to  no  more.     There  is  no  evidence 
that  the  sanction  extended  to  the  give  and 
take  which  is  spoken  of.     There  is  no  evi- 
dence that  the  practice,  by  which   seamen 
drank  where  they   had   not   drawn,   formed 
&iiy  part  of  the  ship's  routine  or  the  men's 
employment.    It  may  have  been  known  to  the 
oflBeers— most    things    are    that    happen    on 
^rd  ship — but  this  is  pure  conjecture.     I 
think  that  in  doing  what  he  did  the  respond- 
^t,  so  far  as  the  evidence  goes,  added  a 
fisk  of  his  own  to*  the  risks  incident  to  his 
employment.     Where  the  question  in  debate 
^8  whether  or  not  there  is  evidence  to  sup- 
port a  particular   conclusion  of  fact,  it  is 
^l^ays  necessary  to  begin  by  scrutinizing  the 
evidence  given,  and  this  equally  where  there 
^  a  full  note  of  the  evidence,  or  only  such  a 
condensed  summary  of  it  as  is  given  in  this 
stated  case.     It  is  doubly   necessary  to  be 
Hrict  where  the  appellate  tribunal  must  take 
^^^  facts  as  found  and  is  limited  to  the  ques- 
tion of  law,  namely,  whether  there  was  evi- 


dence to  support  the  conclusion.  With  all 
respect  to  Lord  Guthrie,  I  think  that  such 
an  expansion  of  the  stated  case  by  interpre- 
tation and  inference  as  his  judgment  contains 
is  inadmissible.  My  Lords,  if  any  distinc- 
tion at  all  is  to  be  drawn,  as,  of  course,  it 
must  be  drawn,  between  arising  'out  of  and 
arising  In  the  course  of  an  applicant's  em- 
ployment, the  stated  case  discloses  no  evi- 
dence of  arising  'out  of.'  To  hold  that  it 
does  is  either  to  make  'arising  out  of  and 
'arising  in  the  course  of  mean  the  same 
thing,  or  is  to  carry  the  evidence  by  con- 
jecture beyond  the  limits  of  the  case.  I  think 
that  the  appeal  should  be  allowed." 

In  Liondale  Bleach  Dye,  etc.  Works  v. 
Riker,  85  N.  J.  L.  426,  89  Atl.  929,  it  ap- 
peared that  a  workman  after  ten  days'  serv- 
ice in  a  bleachery  was  affected  with  a  rash 
pronounced  by  a  medical  testimony  to  be  a 
condition  of  eczema,  and  one  physician  tes- 
tified that  this  could  be  caused  by  acids. 
The  trial  judge  found  that  the  condition  was 
caused  by  contact  with  dampened  goods.  In 
holding  that  the  condition  was  not  due  to 
accident  the  court  said :  "The  English  courts 
seem  at  .last  to  have  settled  that  where  no 
specific  time  or  occasion  can  be  fixed  upon  as 
the  time  when  the  alleged  accident  happened, 
there  is  no  injury  by  accident  within  the 
meaning '  of  the  act.  This  seems  a  sensible 
working  rule,  especially  in  view  of  the  pro- 
visions of  the  statute  requiring  notice  in  cer- 
tain cases  within  fourteen  days  of  the  oc- 
currence of  the  injury — a  provision  which 
must  point  to  a  specific  time.  We  need  not 
consider  in  this  case  the  question  of  the  effect 
of  a  finding  by  the  trial  judge  as  in  Brintons 
V.  Turvey  [1905]  A.  C.  (Eng.)  230.  Not 
only  is  there  no  such  finding  of  fact,  but  the 
learned  trial  judge  rested  upon  a  construc- 
tion of  the  statute  which  makes  the  word 
'accident'  include  'those  events  which  were 
not  only  the  result  of  violence  and  casualty, 
but  also  those  resulting  conditions,  which 
were  attributable  to  and  caused  by  events 
that  take  place  without  one's  foresight  or 
expectation.'  This,  however,  is  to  make  the 
employer's  liability  turn  on  resulting  condi- 
tions rather  than  on  the  fact  of  injury  by- 
accident.  There  may  indeed  be  compensation 
awarded  for  resulting  conditions  where  you 
once  put  your  finger  on  the  accident  from 
which  they  result;  but  the  ground  of  the 
action  fixed  by  the  statute  is  the  injury  by 
accident,  not  the  results  of  an  indefinite 
something  which  may  not  be  an  accident." 

In  Evans  v.  Dodd  [1912]  6  B.  W.  C.  C. 
(Eng.)  305,  the  evidence  was  held  to  sustain 
a  finding  by  the  county  court  judge  that 
eczema  resulting  gradually  from  exposure  to 
fumes  or  splashes  of  carbon  bisulphate  in 
which  a  workman  was  employed  to  dip  rings 
with  his  fingers  was  not  an  "accident"  within 
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the  meaning  of  the  workmen's  compensation 
act. 

b.  Pneumonia  or  Rheumatism  Resulting  -from 
Exposure  in  Employment, 

Under  the  English  workmen's  compensation 
act  whore  pneumonia  or  rheumatism  results 
from  exposure  in  the  course  of  the  employ- 
ment it  is  an  accidental  injury  only  if  it  is 
attributable  to  some  particular  event  of  an 
unusual  character.  Coyle  v.  Watson  [1915] 
A.  C.  1,  7  B.  W.  C.  C.  259,  reversing  1  Scot. 
L.  T.  174;  Drylie  v.  Alloa  Coal  Co.  6  B.  W. 
C.  C.  398;  McLuckie  v.  Watson  [1913]  Sc. 
Ct.  Sess.  975,  50  Sc.  L.  Rep.  770,  [1913]  W. 
C.  &  Ins.  Rep.  481;  Barbeary  v.  Chugg  [1915] 
W.  C.  &  Ins.  Rep.  174;  Glasgow  Coal  Co.  v. 
Welsh,  85  L.  J.  P.  C.  130,  [1916]  A.  C.  1, 
[191G]  W.  C.  &  Ins.  Rep.  79,  114  L.  T.  N.  S. 
809,  60  Sol.  J.  336,  32  Times  L.  Rep.  539, 
9  B.  W.  C.  C.  371,  Ann.  Cas.  1916E  161, 
affirming  [1916]  Sc.  Ct.  Sess.  1020;  Lyons 
V.  Woodilee  Goal,  etc.  Co.  [1916]  W.  C.  &  Ins. 
Rep.  235,  [1916]  Sc.  Ct.  Sess.  719. 

Thus  in  Drylie  v.  Alloa  Coal  Co.  [1913] 
Sc.  Ct.  Sess.  549,  50  Scot.  L.  Rep.  350,  [1913] 
W.  C.  &  Ins.  Rep.  213,  0  B.  W.  C,  C.  398, 
it  appeared  that  a  miner  working  overtime 
in  a  wet  coal  pit,  was  forced  by  rising  water 
while  the  pump  was  being  repaired  to  go 
to  the  pit  bottom,  where,  during  a  wait  of 
twenty  minutes,  he  was  severely  chilled  by 
water  which  rose  to  his  knees,  and  bv  ex- 
posure  to  cold  air  which  was  descending 
the  shaft.  On  reaching  the  head  of  the  pit 
he  remained  for  at  least  twenty  minutes, 
before  going  to  his  home.  Within  a  few  days, 
for  three  of  which  he  worked  at  the  pit  and 
neglected  his  cold,  he  developed  pneumonia 
and  subsequently  died  therefrom.  It  was 
held  that  the  occurrence  at  the  mine  was  an 
''accident,"  and  that  the  death  from  pneu- 
monia was  a  death  resulting  from  injury  by 
accident.  This  is  said  to  be  the  first  case  in 
which  an  arbitrator  in  Scotland  decided  that 
a  death  which  resulted  from  pneumonia  fol- 
lowing a  neglected  cold  was  a  death  resulting 
from  injury  by  accident.  Lord  Dundas  in  his 
judgment  said  that  the  case  could  not  be 
cited  as  indicating  that  the  court  was  willing 
to  hold  that  an  ordinary  disease,  e.  g..  pneu- 
monia, entitles  a  workman  to  compensation, 
but  that  the  disease  must  be  attributable  to 
some  particular  event  or  occurrence  of  an 
unusual  and  unexpected  character,  incidental 
to  the  employment^  which  could,  in  the  light 
of  the  decisions,  be  described  as  an  accident. 

In  Coyle  v.  Watson  [1915]  A.  C.  1, 
7  B.  W.  C.  C.  2.59.  rertrsing  1  Scot.  L.  T. 
174.  it  appeared  that  a  miner  while  waiting 
to  ascend  to  the  surface  after  a  wreck  in  the 
mine,  and  in  accordance  with  orders,  was 
subji'cted  to  a  strong  current  of  air,  and  as 


he  had  been  sweating  at  his  work,  the  draft 
seemed  very  cqld  to  him.    After  reaching  the 
surface  he  suffered  a  chill  which  brought  on 
pneumonia  from  which  he  died.     An    award 
in  favor  of  the  applicant  was  restored.  Lord 
Parmoor  saying:     "The  delay  in  the  landing 
where  the  chill  was  caught  appears  to  me  to 
be  clearly  attributable  to  the  wreckage  of  the 
shaft,  and  but  for  such  wreckage  would  not 
have  occurred.    The  incidents  are  closely  con- 
nected and  cannot  be  treated  as  independent 
and  detached  factors.    On  the  other  hand,  it 
is  not  questioned  that  the 'delay  on  the  land- 
ing in  a  draft  did   cause  the  injury   winch 
resulted  in  Brown's  death.     There  are  both 
the  necessary  elements  to  maintain  a  claim, 
a  definite  accident  and  injury  fairly  attrib- 
utable thereto.     It  is  not  material  that  the 
wreckage  of  the  shaft  did  not  result  in  physi- 
cal impact  causing  physical  injury,  or  that 
no  one  could  have  foreseen  the  delay  on  the 
landing,  and  the  subsequent  chill,  as  a  proba- 
ble or  natural  result  of  the  wreckage  of  the 
shaft.    Such  considerations  do  not  arise  in  a 
claim  under  the  workmen's  compensation  act. 
The  workman  under  the  act  is  as  much  enti- 
tled to  compensation  if  ^eath  results   from 
exposure  consequent  on  and  attributable  to 
an   accident  as   he  would   be   if  death   had 
resulted  from  immediate  physical  injury.    My 
Lords,  a  number  of  authorities  were  quoted 
by  the  counsel  for  the  appellant.     It  is  only 
necessary  to  refer  to  two  of  them.    The  case 
of  Victorian  Rys.  Com>s  v.  Coultas,  13  App. 
Cas.  222,  was  quoted  as  an  authority  for  the 
doctrine  that  in  ordinary  accident  cases  some 
form  of  physical  impact  is  a  necessary  ele- 
ment to  found  a  claim  for  damage.    The  case 
does  not  appear  to  support  this  contention, 
nor  do  I  think  that  any  such  contention  could 
be  supported.     The  following  passage  occurs 
in   the  judgment:      'Their  Lordships  are  of 
opinion  that  the  first  question,  whether  the 
damages   are  too  remote,  ahould   have   been 
answered    in    the    affirmative    and    on    that 
ground,  without  saying  that  ''impact"  is  nec- 
essary, that  the  judgment  should  have  been 
for  the  defendants.'    The  second  case  is  Dry- 
lie  v.  Alloa  Coal  Co.  [1913]  Sc.  Ct.  Sess.  549. 
My  Lords,  I  am  unable  to  distinguish  this 
case   from   the  present  case.     It   cannot  be 
material,  for  the  purpose  of  a  claim  under 
the  workmen's  compensation  act,  whether  the 
chill  resulted  from  exposure  to  a  current  of 
air  or  to  cold  water,  so  long  as  the  exposure 
is  attributable  to  the  accident,  and  has  caused 
the  injury  on  which  the  claim  to  compensa- 
tion is  founded." 

In  Glasgow  Coal  Co.  t.  Welsh  [1916]  A.  C. 
(Eng.>  1.  85  L.  J.  P.  C.  130,  [1916]  W.  C. 
fr  Ins.  Rep.  79,  114  L.  T.  X.  S.  809,  60  Sol.  J. 
336,  32  Times  L.  Rep.  359,  9  B.  W.  C.  C.  371. 
Ann.  Cas.  1916E  161.  o^rmtnf  [1915]  Sc.  Ct 
Sess.  1020,  it  appeared  that  a  workman  em- 


VENNXN  T.  HEW  DELLS  LUMBER  CO. 

161  Wis.  S70, 


329 


ployed  as  brasher  in  tt  mine  was  directed  to 
bale  out  water  which  had  accumulated  in  tho 
pit  bottom  in  consequence  of  the  breakdown 
of  tiie  pump.     In   order  to  do   so  he   was 
obliged  to  stand  in  water  up  to  his  chest  for 
eight  hours,  and  a  few  weeks  later  became 
unfit   for   work   from   subacute   rheumatism. 
It  was  held  that  the  injury  was  sustained 
by  accident  within  the  meaning  of  the  act, 
Lord  Wrenbury  saying:     "My  Lords,  in  this 
ease  the  workman  sustained  'personal  injury' 
in  the  form  of  a  physical  ailment  or  illness, 
namely,  subacute  rheumatism.    For  the  pur- 
pose of  the  construction  of  the  act,  it  must 
be  immaterial  whether  the  'personal  injury' 
is  death,  or  the  loss  of  a  limb,  or  disease, 
or  illness.    In  each  case  the  personal  injury 
is  not,  and  cannot  be,  the  accident.    It  is  the 
result  of  the  accident.    The  phrase  in  the  act 
is   'personal    injury    by   accident.'     In   this 
and  in  every  case  the  inquiry  must  be  whether 
the  personal  injury  which  has  been  sustained 
was   sustained   in   such   a  state  of   circum- 
stances as  that  it  was  sustained  'by  acci' 
dent.'    I  call  particular  attention  to  the  fact 
that  the  language  of  the  act  is  not  'personal 
injury  by  an  accident,'  but  'personal  injury 
by  accident.'     This  means,  I  conceive,  per- 
sonal injuiy,  not  by  design,  but  by  accident, 
by  some  mishap  unforeseen  and  unexpected; 
accidental  personal  injury.    While,  on  the  one 
band,  it  is  true  that  the  personal  injury  can- 
not be  the  accident  which  satisfies  the  phrase 
*by  accident,'  yet,  on  the  other  hand,  it  is  at 
the  same   time   true   that   the   result    is   a 
factor  which  assists  in  determining  whether 
tbe  injury  was  sustained  by  accident  or  not. 
If  a  man  undresses  on  the  beach  in  order  to 
enjoy  a  bathe  in   the  sea,  goes  voluntarily 
into  tbe  water,  and  is  drowned  by  reason  of 
tbe  existence   of   a   strong   current,   no   one 
could  deny   that  his   death   was   accidental, 
tbat  his  death  was  by  accident.    In  this  case 
his  going  into  the  water  was  not  accidental ; 
the  existence  of  the  current  was  not  acci- 
dental; but  there  was  a  factor  which  caused 
his  death  to  be  'by  accident,'  ^nd  that  was 
that  unintentionally — ^perhaps  by  ignorance — 
he  miscalculated  the  forces  with  which   he 
bad  to  do;  he  did  not  know  of  the  current, 
or  he  thought  that  he  was  a  strong  enough 
swimmer  to  cope  with   it.     He  was  wrong. 
The  mishap  which  resulted  from  his  bathing 
in  this  dangerous  place  was  accidental.     He 
had  no  intention  or  thought  of  going  to  his 
death.    No  other  person  intervened  to  oon- 
dnce  to  the  result.    The  sufferer's  death  was 
an  unexpected  event,  an  untoward  result;  it 
was  by  accident.    If  he  had  not  been  droi?nMd 
it  would   be   accurate  to   say  that  happily 
there  had  been  no  accident.     That  which  I 
radeavor  to  express  is  perhaps  best  summa- 
rized by  saying  that  although  the  'personal 
injury'  (the  death  or  disease  or  whatever  it 


is)  cannot  be  the  accident,  yet  the  contrac- 
tion of  the  disease  or  the  incurring  of  the 
death  may.  be  by  accident.  The  fact  of  dis- 
ease is  not  an  accident,  but  the  contraction 
of  disease  may  be  by  accident.  Sect.  8,  subs. 
10,  in  using  the  words  'if  the  disease  is  a 
personal  injury  by  accident,'  means,  I  think, 
'if  the  disease  is  a  personal  injury  incurred 
by  accident.'  My  Lords,  after  these  general 
observations  I  do  not  feel  that  any  useful 
purpose  will  be  served  by  traveling  through 
the  numerous  cases  which  have  been  cited. 
The  question  is  whether  such  facts  have  been 
found  as  that  the  arbitrator  could  from  those 
facts  arrive  at  the  conclusion  that  the  rheu- 
matism was  contracted  under  such  circum- 
stances as  that  the  personal  injury  was  by 
accident.  The  only  finding  which  I  need  set 
out  is:  '9.  That  the  rheumatism  from  which 
the  respondent  suffered  was  caused  by  the 
extreme  and  exceptiopal  exposure  to  cold  and 
damp,  to  which  he  was  subjected  on  the  occa- 
sion in  question.'  Suppose  the  events  had 
been  that  under  directions  given  by  the  em- 
ployer the  man  had  gone  into  the  water,  and 
it  had  proved  unexpectedly  to  be  eight  feet 
deep,  and  that  he  had  been  drowned.  No 
one,  I  think,  would  dispute  that  his  death 
would  have  been  by  accident.  The  accident 
would  have  arisen  from  miscalculation  or 
ignorance  as  to  the  depth  of  the  water,  by 
reason  of  which  the  man  was  exposed  to  dan- 
'ger  and  was  drowned.  Is  there  any  difference 
of  principle  between  the  case  in  which  the 
water  went  over  his  head  and  caused  death 
and  the  case  in  which  the  water  extended  as 
high  as  his  chest  and  caused  rheumatism? 
I  think  not.  In  all  these  cases  it  is  essential 
to  bear  in  mind  that  the  appellate  judge  has 
not  to  determine  whether  he  would  have 
arrived  at  the  conclusion  at  which  the  arbi- 
trator arrived,  but  has  to  see  whether  such 
facts  are  found  as  that  the  arbitrator  could 
arrive  at  that  conclusion.  Here  the  sequence 
of  the  language  in  the  case  after  the  finding 
which  I  have  quoted  shows  that  the  arbitra- 
tor's finding  is  that  the  rheumatism  was  an 
injury  caused  by  the  extreme  and  exceptional 
exposure  to  cold  and  damp;  in  other  words, 
th^t  the  extreme  and  exceptional  exposure  to 
cold  and  damp  was  that  wiiich  caused  the 
personal  injury  to  be  by  accident.  I  take 
this  to  mean  that  neither  employer  nor  man 
anticipated  that  the  cold  and  damp  would 
have  been  so  extreme  as  to  cause  the  illness; 
that  the  exposure  of  the  man  to  it  was  an 
untoward  event;  that  the  result  was  unex- 
pected; that  the  outcome  was  a  mishap;  and 
that  consequently  the  injury  was  by  accident. 
Whether  I  should  have  been  of  that  opinion 
or  not,  I  think  the  arbitrator  could  properly 
BO  hold.  I  may  add  that  the  events  of  Octo- 
ber 23  have,  in  my  judgment,  no  bearing 
upon  the  matter.    There  was  an  accident  on 
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October  23  no  doubt,  but  that  accident  caused 
nothing  in  the  events  of  October  28.  Suppose 
there  is  a  railway  accident  by  collision,  and 
that  a  breakdown  gang  is  sent  to  deal  with 
the  matter,  and  that  a  member  of  the  break- 
down gang  is  injured  when  dealing  with  it. 
The  fact  that  he  is  sent  to  deal  with  the 
results  of  an  accident  by  collision  does  not 
show  that  he  suffered  from  the  accident  by 
collision.  The  fact  that  there  was  such  an 
accident  has  no  bearing  upon  the  question 
whether  he  was  injured  by  accident  or  not. 
So  here  the  fact  that  the  water  would  not 
have  been  there  if  the  pump  had  not  acci- 
dentally broken  down  on  October  23  has  no 
relevance  to  the  question  whether  on  October 
28  the  man  was  tlie  victim  of  an  accident. 
The  conclusion  at  which  I  arrive  is  that  upon 
the  facts  found  the  arbitrator  could  hold  as 
matter  of  law  that  the  injury  was  by  acci- 
dent." 

However,  in  a  case  where  no  unusual  event 
was  shown,  McLuckie  v.  Watson  [1913]  Sc. 
Ct.  Seas.  976,  60  Sc.  L.  Rep.  770,  [1913]  W. 
0.  &  Ins.  Rep.  481,  it  was  held  that  where  a 
miner  stood  in  water  for  thirty  minutes  at 
the  pit  bottom  in  order  to  ascend  the  shaft 
sooner  than  his  turn*  would  have  come  had  he 
waited  on  dry  ground,  and  suffered  a  chill 
which  resulted  in  deafness,  his  consequent 
incapacity  for  work  was  not  caused  by  an 
"injury  by  accident"  within  the  meaning  of 
the  workmen's  compensation  act. 


6.  Strain  ob  OvESUBXEBTioir. 

It  is  generally  held  that  a  strain  or  rup- 
ture from  overexertion  is  an  accidental  in- 
jury, at  least  if  it  can  be  attributed  to  some 
particular  time  and  is  not  the  result  of  the 
ordinary  work  which  the  employee  assumed 
to  perform.  In  some  instances  such  a  hold- 
ing has  been  made  though  it  appeared  that 
the  strain  was  preceded  by  a  structural  weak- 
ness of  the  workman.  Beaumont  v.  Under- 
ground Electric  R.  Co.  6  B.  W.  C.  C.  (Eng.) 
247,  [1912]  W.  C.  Rep.  123;  Borland  v.  Wat- 
son [1912]  Sc.  Ct.  Sess.  (Eng.)  15,  49  Scot. 
L.  Rep.  10,  6  B.  W.  C.  C.  514;  Aitkin  ▼. 
Finlayson  [1914]  Sc.  Ct.  Sess.  770;  Marshall 
V.  Sheppard,  6  B.  W.  C.  C.  (Eng.)  671,  [1913] 
W.  C.  &  Ins.  Rep.  477;  Brown  v.  Kemp 
[1913]  6  B.  W.  C.  C.  (Eng.)  725,  [1913]  W. 
C.  k  Ins.  Rep.  695;  MeArdle  v.  Swansea 
Harbor  Trust  Co.  113  L.  T.  N.  S.  (Eng.) 
677,  8  B.  W.  C.  C.  489,  85  L.  J.  K.  B.  733, 
[1916]  W.  C.  ft  Ins.  Rep.  448;  Stewart  v. 
Wilsons,  etc.  Coal  Co.  Sc,  Ct.  Sess.  6  F. 
(Eng.)  120,  40  Sc.  L.  Rep.  80;  Boardman 
▼.  Scott  [1902]  1  K.  B.  (Eng.)  43,  4  W.  C.  C. 
1 ;  Timmins  v.  Leeds  Forge  Co.  83  L.  T.  N.  S. 
(Eng.)  120,  [1900]  16  Times  L.  Rep.  521; 
Bobbins  v.  Original  Gas  Engine  Co.  191  Mich. 


122,  157  N.  W.  437;  Hurley  ▼.  Selden-Breck 
Constr.  Co.  (Mich.)  159  N.  W.  311;  Schroetke 
V.  Jackson  Church  Co.    (Mich.)    160  N.    W. 
383;  Kutschmar  v.  Briggs  Mfg.  Co.   (Mich.) 
163  N.  W.  933;  State  v.  District  Ct.  (Minn.) 
162    N.    W.    678;     Manning    v.    Pomerene 
(Neb.)  162  N.  W.  492;  Zappala  v.  Industrial 
Ins.  Commission,  82  Wash.  314,  144  Pac.  54, 
L.R.A.1916A  295;  Poccardi  v.  Public  Service 
Commission,  75  W.  Va.  642,  84  S.  £.   242, 
L.R.A.1916A  299;  Bystrom  v.  Jacobson,    162 
Wis.  180,  155  N.  W.  919,  L.R.A.1916D  966; 
Casper  Cone  Co.  v.  Industrial  Commission, 
165  Wis.  255,  161  N.  W.  784.    See  also  Purse 
V.    Hay  ward,   1    B.   W.    C.    C.    (Eng.)    216; 
Richards  v.  Sanders    (1912)    5  B.  W.  C.   C. 
(Eng.)   352,  [1912]  W.  C.  Rep.  407;  Higgins 
▼.  Higgins   [1916]   1  K.  B.    (Eng.)    640,    85 
L.  J.  K.  B.  1224,  [1915]  W.  C.  &  Ins.   Rep. 
606,  114  L.  T.  Ni  S.  59;  Griga  v.  Harelda,,  56 
Times  L.  Rep.   (Eng.)   272;  Grove  v.  iCichi- 
gan  Paper  Co.  184  Mich.  449,  151  N.  W.  554. 
Thus  in  Bystrom  v.  Jacobson,  162  Wis.  180, 
155  N.  W.  919,  L.R.A.1916D  966,  in  holding 
that  a  strain  to  the  muscles  of  the  side  suf- 
fered by  an  employee  while   lifting   at    his 
work  was  an  accident  which  entitled  him  to 
compensation,  the  court  said:    'The  question 
raised  in  this  case  is  whether  the  injury  for 
which  compensation  was  granted  was  'proxi- 
mately caused  by  accident'  within  the  mean- 
ing of  those  words,  in  sub.  (3)  sec.  2394 — 3, 
of  the  W^orkmen's  Compensation  Law.    On  be- 
half of  appellant,  it  is  contended  that   the 
statute  calls  for  an  accident  in  the  sense  of 
the  application  of  some  violence  or  external 
force  to  the  person  of  the  workman,  that  a 
physical  ill  caused  by  the  labor  the  workman 
is  engaged  in  is  not  sufficient.    It  is  consid- 
ered that  the  term  'accident'  as  used  in  the 
workmen's    compensation    act    has    a    much 
broader  signification  than  that  contended  for 
by  counsel  for  appellant.     It  is  susceptible 
of  being  given  such  scope  that  one   would 
hardly    venture    to    define    its    boundaries. 
Courts  have  indulged  in  very  general  state- 
ments in  regard  to  it,  but  have  not  worked 
out  any  very  definite  guide.    True,  as  stated 
by  a  teztwriter,  such  term  has   been   more 
discussed,  probably,  in  adjudications,   'than 
any  other  word  in  the  whole  English   lan- 
guage.'    What  the  meaning  of  it  is,  in   the 
technical  sense,  is  quite  different  from  what 
it  is  in  the  popular  sense.    .    .    .    The  thing 
which  occurred  was  somewhat  unusual.      It 
was  unexpected  and  undesigned.    There  was 
no  external  occurrence.     The  lifting  of   the 
heavy  block  while  the  workman  was  not  in 
an  advantageous  position  to  do  so  required 
him  to  unduly  strain  the  muscles  of  his  right 
side.     The  undue  strain  was  not  foreseen  or 
expected.     A   mishap   resulted — a   muscular 
spasm  and  consequent  disability.    There  was, 
plainly,  the  physical  causation  spoken  of  in 
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Milwaukee  ▼.  Industrial  CommlBsion,  160 
Wis.  C38,  246,  151  N.  W.  247— the  effort  to 
handle  the  block  while  the  workman  was  so 
circumstanced  aa  to  cause  a  perilous  strain 
on  the  muscles  of  his  right  side.  We  cannot 
well  add  anything  of  value  by  further  dis- 
cussion. As  we  have  seen,  authorities,  Eng- 
lish 8Uid  American,  generally  agree  that  the 
term  'accident'  when  used  in  workmen's  com- 
pensation laws  should  be  taken  in  the  broad 
Bense  above  indicated — as  including  violent 
straining  of  the  muscles,  resulting  in  a  rup- 
ture or  other  bodily  hurt  to  an  employee 
from  over-physical  exertion  in  performing  his 
work.  It  is  considered  that  it  was  so  used 
by  the  legislature  in  sub.  (3)  sec.  2394 — 3, 
of  the  statutes,  and  that  the  trial  court  in 
this  case  reached  the  correct  conclusion." 

In  Bobbins  v.  Original  Gas  Engine  Co.  191 
Mich.  122,  157  N.  W.  437,  the  court  allowed 
compensation  for  a  rupture  sustained  during 
the  employee's  work,  saying:     "The  Michigan 
law  does  not  award  compensation  for  all  per- 
sonal injuries  suffered  by  an  employee,  but 
for  accidental  injvries  only.    AdanM  v.  Acme 
White  Lead,  etc.  Works,  182  Mich.  157,  148 
N.  W.  485,  L.R.A.1916A  283.    The  vital  ques- 
tion which  the  industrial  accident  board  had 
to  determine  was  not  whether  on  January  22, 
1915,  it  was  discovered  that  claimant  had 
hernia,  but  was  whether  claimant  on  that  day 
suffered  an  accidental  injury,  arising  out  of 
and  in  the  course  of  his  employment.    Accept- 
ing respondents'  proposition  as  true,  it  may 
be  said  that  upon  the  occasion  in  question, 
by  reason  of  a  strain  or  effort  of  claimant, 
in  performing  his   duties^   an   undiscovered 
and  undiscoverable,   but  previously  formed,, 
sac  was  pushed  through  tlie  left  inguinal  ring 
and  muscles.    So  much  injury  claimant  then 
and  there   suffered,   to   alleviate,   if  not  to 
cure,  which  medical  attention  and  treatment 
were  required.     It  is  compensatibn  for  that 
mjury  which   is  claimed  and  was   allowed. 
Was  it  an  accidental  injury  within  the  mean- 
ing of  the  law?     It  has  been  said  of  the 
expressions    'accident'   and    'accidental/   em- 
ployed in  an  act  having  a  purpose  similar 
to  ours,  that  they  were  used  with  their  popu- 
lar and  ordinary   meaning.     Happening  by 
chance;   unexpectedly  takix^  place;   not  ac- 
cording to  the  usual  course  of  things;  or  not 
as  expected.     .     .     .     The  statute  seems  to 
contemplate  that  an  accidental  injury  may 
result  by  mere  mischance;   that  accidental 
injuries  may  be  due  to  carelessness,  not  wil- 
ful, to  fatigue,  and  to  miscalculation  of  the 
effects  of  voluntary  action.     There  is  testi- 
i&ony  in  the  record,  although  it  is  not  very 
conclusive,  to  support  a  finding  that  claimant 
was  suddenly,  and  accidentally,  put  at  dis- 
advantage by  the  act  of  his  fellow  workman 
and  the  sticking  of  the  engine  on  the  con- 
crete floor,  and  that  the  rupture  and  imme- 


diate protrusion  of  the  abdominal  sac  were 
caused  by  his  efforts  to  retrieve  his  position 
and  do  his  work.  It  is  assumed  that  it  was 
the  first  time  the  sac  had  been  forced  through 
the  abdominal  wall.  If  it  is  also  assumed 
that  there  was  a  certain  lack  of  physical 
integrity  in  the  parts  where  the  injury  was 
manifested,  still  I  think  claimant  may  have 
compensation  for  the  injury  he  suffered.  I 
decide  only  the  particular  case,  and  in  doing 
so  decline  to  hold,  upon  this  record,  that 
claimant  suffered  from  disease  and  not  from 
accidental  injury." 

In  Hurley  v.  Selden-Breck  Constr.  Co. 
(Mich.)  159  N.  W.  311,  a  brick  mason  who, 
as  the  result  of  particular  strain  sustained, 
while  laying  terra  cotta  window  sills,  suf- 
fered a  hernia  which  became  strangulated, 
was  held  to  be  entitled  to  compensation  for 
accidental  injury,  although  structural  weak- 
nes9  or  actual  pain  may  have  antedated  the 
injury. 

In  Poccardi  v.  Public  Service  Commission, 
75  W.  Va.  542,  84  S.  E.  242,  L.R.A.1916A 
299,  compensation  was  allowed  for  the  death 
of  a  workman  by  dilatation  of  the  right  ven- 
tricle of  the  heart  during  a  surgical  opera- 
tion for  a  hernia  caused  by  a  strain  while  at 
work,  on  the  theory  that  the  rupture  was 
an  accident. 

In  Casper  Cone  Co.  v.  Industrial  Comiftis- 
sion,  165  Wis.  255,  161  N.  W.  784,  compen- 
sation was  allowed  for  a  rupture  sustained 
while  at  work  although  the  workman  was 
physically  unsound  at  the  time,  because  of 
inguinal  hernia  sac. 

In  Brown  v.  Kemp  [1913]  6  B.  W.  C.  C. 
725,  [1913]  W.  C.  &  Ins.  Rep.  595,  it  appeared 
that  a  brewer's  assistant  while  at  work  felt 
a  severe  internal  pain  and  subsequently  dis- 
covered that  he  had  ruptured  himself.  It 
appeared  that  twenty-two  years  before  he  had 
had  a  hernia  in  the  same  place  and  had  worn 
a  truss  until  about  five  years  before  the  later 
injury.  The  county  judge  held  that  there 
was  "injury  by  accident"  but  that  it  did  not 
"arise  out  of  the  employment."  The  court  of 
appeal  held  that  there  was  misdirection,  since 
"accident"  having  been  found  the  evidence 
proved  that  it  arose  "out  of  the  employment," 
Cozens-Hardy,  M.  R.,  saying:  "It  is  not  in 
the  least  analogous  to  the  case  of  an  indus- 
trial disease  like  lead  poisoning,  where  you 
cannot  say  the  moment  that  it  comes  on, 
and  as  to  which,  but  for  the  provision  in  the 
act  with  reference  to  industrial  diseases, 
there  would  be  no  accident  at  all.  There  is 
a  finding  here,  and  there  could  not  help  being 
a  finding  here,  that  there  was  an  accident  of 
such  a  kind  as  to  cause  a  rupture;  it  was 
substantially  in  the  place  of  the  old  rupture 
but  the  county  court  judge  calls  it  a  fresh 
rupture.  I  think  that  is  a  perfectly  accurate 
term." 
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In  Zappala  v.  Industrial  Ins.  Commission, 
82  Wash.  314,  144  Pac.  64,  L.R.A.1U16A  295, 
in  holding  that  a  hernia  received  in  the 
course  of  a  workman's  employment  was  the 
result  of  a  fortuitous  event  the  court  said: 
''Respondent  suffers  from  a  hernia  and,  claim- 
ing to  have  received  it  under  circumstances 
entitling  him  to  relief  under  the  workmen's 
compensation  act,  filed  his  claim  with  the 
industrial  insurance  commission.  The  claim 
was  rejected  upon  the  ground  that  the  hernia 
complained  of  was  not  the  result  of  'some 
fortuitous  event'  within  the  language  of  the 
act.  Respondent  then  appealed  to  the  lower 
court,  where,  over  the  objection  of  the  com* 
mission,  the  case  was  submitted  to  a  jury  to 
determine  whether  or  not  the  injury  was 
such  as  fell  within  the  act.  Verdict  was 
returned  for  respondent,  and  the  commission 
appeals.  The  determinative  question  arises 
under  §  3  of  the  act  (Laws  1911,  p.  346;  3 
Rem.  &  Bal.  Code,  §  6604-3),  providing  that 
(p.  349)  'the  words  injury  or  injured,  as 
used  in  this  act,  refer  only  to  an  injury  re- 
sulting from  some  fortuitous  event  as  distin- 
guished from  the  contraction  of  disease.'  The 
respondent  was  in  the  employ  of  a  cooperage 
company  and  on  the  day  of  the  alleged  injury 
was  pushing  a  heavily  loaded  truck.  The 
language  of  the  respondent,  in  describing  the 
circumstances  under  which  the  injury  was 
received,  was  'that  the  car  ran  harder  than 
usual,  and  he  tried  three  or  four  times  to 
start  it  but  could  not  move  it.  Then  he  put 
all  his  strength  into  it,  gave  a  jerk,  and  hurt 
himself;  felt  a  sudden  pain;  could  not  move 
for  a  little  while;  put  his  hands  where  he 
felt  the  hurt,  and  called  for  help;  looked 
at  himself  and  saw  a  swelling,  a  small  lump 
where  he  was  hurt;  that  he  had  never  had 
any  pain  there  before  or  any  previous  rup- 
ture.' There  was  other  corroborative  evi- 
dence. It  is  the  contention  of  the  commis- 
sion that  these  circumstances  do  not  disclose 
that  the  injury  resulted  from  'a  fortuitous 
event,'  and  that  no  accident  occurred  which 
produced  the  injury;  contending  that,  inas- 
much as  respondent  did  not  slip  or  fall,  noth- 
ing struck  him,  and  nothing  happened  out  of 
the  ordinary  which  produced  the  rupture  or 
hernia,  it  cannot  be  said  that  the  hernia 
resulted  from  some  fortuitous  event.  'For- 
tuitous' is  defined  as:  'Occurring  by  chance 
as  opposed  to  design;  coming  or  taking  place 
without  any  cause;  accidental;  casual;'  and 
a  fortuitous  cause  is  said  to  be,  'a  contin- 
gent or  Kccidental  cause.'  Standard  Diction- 
ary. In  construing  the  language  of  the  act, 
we  must  have  in  mind  the  evident  purpose 
and  intent  of  the  act  to  provide  compensation 
for  workmen  injured  in  hazardous  under- 
takines  reaching  'every  injury  sustained  by  a 
workman  engaged  in  any  such  industry;  and 
make    a    sure    and    certain    award    therefor, 


bearing  a  just  proportion  to  the  loss  sus- 
tained, regardless  of  the  manner  in  which  the 
injury  was  received.'  State  v.  Clausen,  65 
Wash.  156,  117  Pac.  1101,  37  L.R.A.(N.S.) 
466,  and  that  the  act  should  be  liberally 
interpreted,  to  the  end  that  the  purpose  of 
the  legislature  in  suppressing  the  mischief 
and  advancing  the  remedy  be  promoted  even 
to  the  inclusion  of  cases  within  the  reason 
although  outside  the  letter  of  the  statute, 
and  that  every  hazardous  industry  within 
the  purview  of  the  act  should  bear  the  bur- 
den arising  out  of  injuries  to  its  employees 
regardless  of  the  cause  of  the  injury.  Peet 
v.  Mills,  76  Wash.  487,  136  Pac.  685.  The 
sustaining  of  an  injury  while  using  extreme 
muscular  effort  in  pushing  a  heavily  loaded 
truck  is  as  much  within  the  meaning  of  a 
fortuitous  event  as  though  the  injury  were 
the  result  of  a  fall  or  the  breaking  of  the 
tiuck.  To  hold  with  the  commission  that  if 
a  machine  breaks,  any  resulting  injury  to  a 
workman  is  within  the  act,  but  if  the  man 
breaks,  any  resulting  injury  is  not  within 
the  act,  is  tag  refined  to  come  within  the 
policy  of  the  act  as  announced  by  the  legis- 
lature in  its  adoption  and  the  language  of 
the  court  in  its  interpretation.  The  machine 
and  the  man  are  within  the  same  class  as 
producing  causes,  and  any  injury  resulting 
from  the  sudden  giving  way  of  the  one,  while 
used  as  a  part  of  an  industry  within  the 
act,  is  as  much  within  the  contemplation  of 
the  act  as  the  other.  When  the  appellant 
admits  that  the  breaking  of  the  truck  because 
of  the  application  of  imusual  force  with  re- 
sultant injury  to  the  workman  is  covered  by 
,the  act,  then  it  must  admit  that  the  tearing 
of  muscles  or  the  rupture  of  fibers,  or  what- 
ever it  is  that  causes  hernia,  while  exercising 
unusual  effort,  is  likewise  covered  by  the 
act;  for  there  can  be  no  sound  distinction 
between  external  and  internal  causes  arising 
from  the  same  act  and  producing  the  same 
result." 

In  Boardman  v.  Scott  [1902]  1  K.  B. 
(£ng.)  43,  a  workman  who,  while  engaged 
in  removing  a  beam  from  a  loom,  ruptured 
several  fibers  of  the  muscles  of  his  back  which 
incapacitated  him  for  work  was  held  to  have 
sustained  a  personal  injury  by  accident  with- 
in the  meaning  of  s.  1  of  the  W^orkmen's 
Compensation  Act  of  1897,  Collins,  M.  R..  say- 
ing: "I  think  that  in  this  case  the  workman 
was  injured  by  an  accident.  It  appears  to 
me  that  the  cases  cited  by  the  appellants' 
counsel  are  really  all  consistent,  and  that 
they  are  all  opposed  to  his  contention.  We 
have  in  the  present  case,  in  my  opinion,  the 
element  which  is  there  said  to  be  essential 
to  an  accident,  namely,  that  it  should  be 
something  fortuitous  and  unexpected.  The 
workman  was  doing  work  which,  no  doubt, 
he  was  accustomed  to  do,  but,  in  the  course 
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cf  doing  it,  he  got  a  beam  into  sueli  a  posi- 
tion that,  unless  it  was  balanced  bjr  a  sudden 
and  rapid  movement  on  his  part,  it  would 
liave  fallen.  He  was  obliged  to  adopt  rapid 
means  to  meet  a  sudden  emergency,  and,  in 
80  doing,  he  caused  an  unexpected  strain  to 
ihe  mu^Ies  of  his  back.  The  decisions  cited 
do  not  afTect  to  give  an  exact  definition  of 
an  'accident,'  but  I  think  they  show  that  in 
the  present  case  there  were  all  the  necessary 
elements  of  one.  The  decisions  after  all  can 
unly  furnish  illustrations  on  each  side  of  the 
line.  I  think  that  the  present  case  furnishes 
a  very  good  illustration  of  that  element  of 
the  fortuitous  and  unexpected,  which  is  the 
essential  characteristic  of  an  accident.  For 
tke^  reasons  I  think  that  the  appeal  must 
be  dismissed." 

In  Timmins  v.  Leeds  Forge  Co.  83  L.  T. 
N.  S.  (Eng.)  120,  16  Times  L.  Rep.  521,  a 
workman's  rupture  caused  by  the  lifting  of 
a  plank  which  had  been  frozen  to  others  was 
held  to  be  an  injury  by  accident  within  the 
meaning  of  the  act,  as  there  was  evidence  of 
something  fortuitous  and  unexpected. 

In  Borland  v.  Watson  [1912]  Sc.  Ct.  Sess. 
(Eng.)  15,  49  Scott,  L.  Rep.  11,  6  B.  W. 
C.  C.  514,  it  appeared  that  a  workman  in  the 
course  of  his  employment  on  rising  from  a 
kneeling  position  felt  a  severe  pain  in  his 
knee.  An  examination  revealed  that  one  of 
the  cartilages  of  the  knee  was  ruptured,  and 
incapacity  resulted.  Three  years  previously 
while  in  other  employment  the  workman  had 
suffered  a  severe  "wrench"  of  the  same  knee. 
It  was  held  that  the  claimant  had  suffered  an 
"injury  by  accident"  within  the  meaning  of 
the  act. 

However  in  K^utschmar  v.  Briggs  Mfg.  Co. 
(Mich.)  163  N.  W.  933,  in  holding  that  a 
workman  was  not  entitled  to  compensation 
for  a  rupture  sustained  while  engaged  in  his 
ordinary  employment,  on  the  ground  that  it 
w&s  not  an  accident,  the  court  said :  "In  the 
case .  at  bar  it  conclusively  appears  from 
claimant's  own  testimony  that  he  received 
no  accidental  injury.  He  was  engaged  at  the 
moment  of  his  injury  in  his  usual  and  or- 
dinary employment  and  in  the  usual  and 
ordinary  way.  In  the  course  of  such  em- 
ployment it  was  his  duty  to  lift  the  iron 
bar  once  in  about  every  fifteen  minutes,  about 
ninety  or  one  hundred  times  a  day.  We  are 
of  opinion  that  an  employee  who  receives  an 
injury  in  the  nature  of  a  hernia,  while  en- 
gai?ed  in  his  usual  and  ordinary  employment, 
without  the  intervention  of  any  untoward  'or 
accidental  happening,  is  not  within  the  pro- 
visions of  the  compensation  act,  which  as  we 
hare  held  provides  compensation  for  acci- 
dental injury  only." 

In  Beaumont  v.  Underground  Electric  R. 
Co.  6  B.  W,  C.  C.  (Eng.)  247,  [1912]  W.  C. 
Rep.  123,  it  was  held  that  there  was  no  evi- 


dence to  support  a  finding  that  a  workman 
had  strained  his  heart  at  work  so  as  to  sus- 
tain an  injury  by  accident  arising  out  of  the 
employment,  it  appearing  that  the  workman 
was  suffering  from  heart  disease  and  had  to 
leave  work  because  of  failure  of  the  heart 
and  the  judge  disbelieving  the  only  evidence 
of  an  accident  which  was  that  the  workman 
strained  his  heart  turning  a  heavy  valve. 

In  Marshall  v.  Sheppard,  6  B.  W.  C.  C. 
(Eng.)  571,  [1913]  W.  C.  &  Ins.  Rep.  477, 
it  appeared  that  a  workman  on  leaving  a 
powder  magazine,  his  place  of  employment, 
was  clean  and  apparently  in  good  health  but 
that  when  he  arrived  at  his  employer's  office 
he  was  covered  with  mud  and  was  in  great 
pain.  He  subsequently  died  following  an 
operation  for  strangulated  hernia.  The  medi- 
cal evidence  was  that  the  vomiting  which 
supervened  might  have  caused  the  strangula- 
tion. It  was  held  that  the  county  court 
judge  was  justified  in  holding  that  the  ap- 
plicant, the  widow,  had  failed  to  discharge 
the  burden  of  proof  that  the  injury  which 
resulted  in  the  workman's  death  was  caused 
by  an  accident  arising  out  of  and  in  the 
course  of  the  employment,  Cozens-Hardy, 
M.  R.,  saying  in  the  judgment :  "It  is  a  pity 
that  no  question  could  be  asked  of  his  wife, 
as 'to  what  the  deceased  said  happened  to 
him,  but  that  is  the  state  of  the  law." 

In  State  v.  District  Ct.  (Minn.)  162  N.  W. 
678,  it  appeared  that  a  workman  was  stricken 
with  paralysis  caused  by  the  ruptufe  of  a 
blood  vessel  due  to  muscular  strain  and  exer- 
tion in  propelling  a  wheelbarrow  in  his  em- 
ployment. In  sustaining  a  finding  that  the 
rupture  of  the  b'  jod  vessel  was  an  accident 
within  the  meaning  of  the  Workmen's  Com- 
pensation Law,  the  court  said :  "The  act  pro- 
vides for  compensation  to  be  paid  by  the 
employer  'in  every  case  of  personal  injury  or 
death  of  his  employee,  caused  by  accident, 
arising  out  of  and  in  the  course  of  employ- 
ment,' etc.  G.  S.  1913,  §  8203.  The  word 
'accident'  means  'an  unexpected  or  unforeseen 
event,  happening  suddenly  and  violently,  with 
or  without  human  fault  and  producing  at 
the  time  injury  to  the  physical  structure  of 
the  body.'  G.  S.  1913,  §  8230  (h).  That  the 
death  of  the  decedent  occurred  in  the  course 
of  his  employment  is  sustained.  This  is  the 
effect  of  the  authorities."  But  see  to  the  con- 
trary Roper  v.  Greenwood,  88  L.  T.  N.  S. 
(Eng.)  471,  in  which  it  was  held  that  a 
county  court  judge  properly  found  that  in- 
ternal injury  suffered  by  a  woman  from  the 
strain  of  unusual  exertion  did  not  arise  from 
an  accident  within  the  meaning  of  8.  1, 
sub-s.  1,  of  the  Workmen's  Compensation 
Act  of  1897. 

In  M'Millan  v.  Singer  Sewing  Mach.  Co. 
6  B.  W.  C.  C.  (Eng.)  345,  [1913]  Sc.  Ct. 
Sess     (Eng.)    340,    60    Scot.    L.    Rep.    220, 
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wherein  a  collector  alleged  that  in  order  to 
finish  his  work  he  had  overexerted  himself 
in  climbing  the  stairs  of  a  tenement,  because 
"sweated,"  and  suffered  a  chill  which  resulted 
in  pleurisy,  it  was  held  that  he  did  not  aver 
an  "accident"  within  the  meaning  of  the  act 
and  that  his  application  was  properly  dis- 
missed by  the  arbitrator  without  proof. 

In  Olson  V.  Steamship  Dorset  [1913]  6  B. 
W.  C.  C.  (Eng.)  658,  [1913]  W.  C.  &  Ins. 
Rep.  604,  wherein  it  appeared  that  a  ship's 
stoker  was  found  in  a  condition  of  heat 
apoplexy  in  a  coal  bunker  adjoining  the 
stokehold  of  a  ship  in  the  tropics,  an  arbitra- 
tor's finding  on  the  medical  evidence  that  the 
apoplexy  might  have  been  caused  by  the  heat 
of  the  sun  or  of  the  stokehold  and  that  it 
was  not  proved  that  the  fit  had  been  brought 
on  by  the  work  the  man  had  been  doing  at 
the  time,  and  that  therefore  the  apoplexy 
was  not  caused  by  an  accident  out  of  the 
employment,  was  not  disturbed. 

In  Johnson  v.  Steamship  Torrington  [1909] 
3  B.  W.  C.  C.  (Eng.)  68,  it  was  held  that 
since  the  question  as  to  whether  the  workman 
did  in  fact  sustain  a  "personal  injury  by 
accident  arising  out  of  and  in  the  course  of 
his  employment"  was  one  of  fact  for  the 
judge,  his  finding  on  conflicting  medical  evi- 
dence that  the  death  of  a  ship  fireman  wlio 
had  been  seen  frequently  drinking  water  while 
in  the  stokehole  was  caused  by  cerebral 
hemorrhage  due  to  the  heat  and  the  drinking 
of  excessive  quantities  of  water  would  not 
be  set  aside. 

In  Rodger  ▼.  Paisley  School  Board  [1912] 
Sc.  Ct.  Sess.  (Eng.)  584,  49  Scot.  L.  Rep. 
413,  5  B.  W.  C.  C.  547,  [1912]  W.  C.  Rep. 
157,  wherein  it  appeared  that  a  school  jani- 
tor in  the  course  of  his  employment  in  carry- 
ing a  message  fainted  in  the  street  owing  to 
the  heat  of  the  day,  and  fell  backwards  strik- 
ing his  head  upon  the  pavement,  it  was  held 
that  the  injury  by  accident  did  not  arise  out 
of  the  employment. 

In  Blakey  v.  Robson  [1912]  Sc.  Ct.  (Eng.) 
334,  [1912]  W.  C.  Rep.  86,  wherein  it  ap- 
peared that  a  plumber  who  was  in  a  state 
of  impaired  vitality  at  the  time  suffered  heat 
apoplexy  on  a  hot  July  day  while  at  work, 
it  was  held  that,  assuming  that  there  was 
an  accident,  it  did  not  arise  out  of  the  em- 
ployment, because  there  was  no  special  dan- 
ger to  which  he  was  exposed  because  of  the 
employment. 

In  Parry  v.  Ocean  Coal  Co,  106  L.  T.  N.  S. 
(Eng.)  713,  5  B.  W.  C.  C.  421,  [1912]  W.  C. 
Rep.  212,  it  was  held  that  where  a  workman 
having  an  old  hernia  was  seized  with  a 
severe  pain  while  at  work  in  a  mine,  and  died 
as  the  result  of  the  strangulation  of  the 
hernia,  an  award  in  favor  of  the  widow  was 
improper  in  the  absence  of  evidence  that  the 
deceased  was  doing  anything  which  was  likely 
to  cause  a  strain. 


7.  FOBllEB  iNJtTBT  RESULTIKG  IN  OB  CONTSIB- 

UTiNG  TO  New  iNCAPAcrrr. 

In  three  English  cases  compensation  has 
been  refused  where  a  former  injury  resulted 
in  or  contributed  to  a  new  incapacity,  while 
in  two  cases  arising  under  American  acts 
an  award  of  compensation  was  sustained  un- 
der similar  facts.  Noden  v.  Galloways 
[1912]  1  K.  B.  46,  81  L.  J.  K.  B.  28,  [1912] 
W.  C.  Rep.  63,  106  L.  T.  N.  S.  667,  56  Sol.  J. 
838,  28  Times  L.  Rep.  6;  Taylor  v.  Clark, 
111  L.  T.  N.  S.  882,  84  L.  J.  P.  C.  14,  68 
Sol.  J.  738;  Paton  v.  Dixon  [1913]  Sc.  Ct. 
Sess.  1120,  50  Scot.  L.  Rep.  866,  [1913]  W. 
C.  &  Ins.  Rep.  517 ;  Southwestern  Surety  Ins. 
Co.  V.  Pillsbury,  172  Cal.  768,  158  Pac.  762; 
Winter  v.  Atkinson-Frizelle  Co.  88  N.  J.  L. 
401,  96  Atl.  360.  See  also  Deem  y.  Kala- 
mazoo Paper  Co.  189  Mich.  665,  156  K.  W. 
584.  In  Southwestern  Surety  Ins.  Co.  v,  Pills- 
.  bury,  172  Cal.  768,  158  Pac.  762,  it  appeared 
that  a  workman  was  injured  and  received 
compensation  and  that  subsequently  after  his 
return  to  work  he  was  incapacitated  by  sci- 
atica alleged  to  be  due  to  the  previous  injury. 
In  refusing  to  disturb  a  finding  that  the 
incapacity  was  due  to  the  former  injury  and 
an  award  of  compensation,  the  court  said: 
"We  are  convinced  that  the  statute  intended 
to  give  to  the  words  used  their  ordinary 
meaning,  and  that  the  expression  'accident 
arising  out  of  and  in  the  course  of  the  em- 
ployment' is  broad  enough  to  include  the 
injury  received  by  Petersen.  There  is  no 
contention  that  he  was  engaged  in  anything 
outside  of  his  ordinary  employment  when  he 
was  injured,  so  we  pass  to  the  next  conten- 
tion of  petitioner  that  there  is  no  substantial 
proof  that  the  continuing  disability  had  any 
connection  with  the  accidental  injury.  Dr. 
Lohse,  who  testified  upon  this  subject,  gave 
it  as  his  opinion  that  there  was  'some  other 
cause  producing  a  persistence  of  his  sciatica 
than  the  injury.'  At  the  hearing  it  waa 
agreed  that  a  medical  referee  be  appointed  to 
report  upon  the  condition  of  Petersen.  Dr. 
Hyman  accordingly  made  a  report  to  the 
effect  that  the  patient  exhibited  the  signs 
commonly  associated  with  'sciatica.'  The 
'X-ray'  examination  showed  no  lesion.  The 
conclusions  of  Dr.  Hyman  were  as  follows: 
'It  is  impossible  to  state  the  anatomic  basis 
of  the  sciatic  pain  and  the  pain  In  the  back 
complained  of.  Most  of  the  signs  of  sacroiliac 
trauma  are  lacking,  hut  the  lesion^  oannot  he 
ewplwded.  Spinal  injury,  of  which  there  is 
no  evidence,  can  produce  the  same  complex. 
The  patient  should  be  given  the  benefit  of  an 
attempted  reduction  under  anaesthetic,  fol- 
lowed by  immobilization  in  plaster  including 
the  right  thigh.  If  the  lesion  be  sacroiliac 
slip,  there  will  probably  be  complete  recov- 
ery in  four  weeks.  If  not,  the  immobiliza- 
tion may  ot  may  not  help  him.'    (The  italics 
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are  ours.)  Dr.  Schaller,  while  declaring  that 
certain  symptoms  pointed  to  psychoneurosis, 
also  expressed  the  opinion  that  there  were 
'a  number  of  symptoms'  which  appeared  to 
him  to  indicate  'sacroiliac  trouble/  As  the 
patient  had  never  suffered  from  sciatica  be- 
fore the  accident,  and  as  the  original  lesion 
was  as  indicated  by  the  pain  somewhere  in 
the  sacroiliac  region,  there  is  some  testimony 
to  support  the  finding  of  the  commission.  In 
other  words,  the  finding  that  the  condition 
in  which  Petersen  was  found  to  be  at  the 
time  of  the  hearing  resulted  from  the  acci- 
dent was  based  upon  a  determination  drawn 
from  conflicting  testimony,  and  we  may  not 
disturb  it." 

In  Winter  t.  Atkinson-Frizelle  Co.  88  N. 
J.  L.  401,  96  Atl.  360,  wherein  it  appeared 
that  a  strain  had  produced  heart  irregularity 
and  aneurism  of  the  aorta,  it  was  held  that 
there  was  evidence  to  warrant  a  finding  thafc 
the  sudden  death  of  the  workman  while  lift- 
ing after  his  return  to  work 'resulted  from 
an  accident  arising  out  of  and  in  the  course 
of  his  employment. 

However  in  Noden  v.  Galloways  [1912]  1 
K.  B.  (Eng.)  46,  81  L.  J.  K.  B.  28,  [1912] 
W.  C.  Rep.  63,  105  L.  T.  N.  S.  567,  65 
Sol.  J.  838,  28  Times  L.  Rep.  5,  it  appeared 
that  a  workman  in  1902  in  the  course  of  his 
employment  met  with  an  accident  which 
necessitated  the  amputation  of  the  first  finger 
of  his  right  hand.  He  was  paid  compensa- 
tion until  the  stump  healf d  but  was  unable 
to  resume  his  former  work.  Subsequently  he 
was  re-employed  and  eventually  after  using 
a  heavy  pneumatic  hammer  which  caused 
considerable  vibration  his  hand  became  in- 
flamed and  he  was  obliged  to  stop  work.  On 
his  claim  for  compensation  the  county  court 
judge  awarded  compensation  on  the  groimd 
that  the  accident  of  1902  was  one  of  the 
contributing  causes  of  the  later  incapacity 
but  the  court  of  appeal  held  that  taking  all 
the  circumstances  together  the  later  injury 
did  not  involve  an  accident. 

In  Paton  v.  Dixon  [1913]  Sc.  Ct.  Sees. 
1120,  50  Scot.  L.  Rep.  866,  [1913]  W.  C.  & 
Ins.  Rep.  517,  a  workman  was  refused  com- 
pensation for  total  incapacity  resulting  from 
aneurism  of  the  heart,  it  appearing  that  he 
had  sustained  an  injury  to  his  back  in  De- 
cember, that  he  resumed  his  old  work  the 
following  ^lay  and  was  not  troubled  with 
pain  in  the  cardiac  region  until  July,  and 
that  he  became  totally  incapacitated  owing 
to  the  aneurism  on  the  15th  day  of  August. 

8.  Occupational  Di8ba.s& 

«•  Under  Miohigan  Act, 

The  Michigan  workmen's  compensation  act 
does  not  cover  occupational  diseases.    Fox  v. 


Peninsular  White  Lead,  etc.  Works,  84  Mich. 
676,  48  N.  W.  203;  Adams  v.  Acme  White 
Lead,  etc.  Works,  182  Mich.  157,  Ann.  Cas. 
1916D  689,  148  N.  W.  485,  L.R.A.1916A  283; 
Landers  v.  Muskegon  (Mich.)  163  N.  W.  43. 
Thus  in  Adams  v.  Acme  White  Lead,  etc. 
Works,  supra,  it  appeared  that  an  employee 
died  of  lead  poisoning,  an  occupational  or 
industrial  disease.  In  holding  that  the  Mich- 
igan workman's  compensation  act  does  not 
include  industrial  diseases  because  they  are 
not  accidents  the  court  said:  ''We  are  of 
opinion  that  in  the  Michigan  act  it  was  not 
the  intention  of  the  legislature  to  provide 
compensation  for  industrial  or  occupational 
diseases,  but  for  injuries  arising  from  acci- 
dents alone.  If  it  were  to  be  held  that  the 
act  was  intended  to  apply  to  such  diseases, 
it  would,  in  so  far  as  it  does  so,  be  uncon- 
stitutional and  in  violation  of  section  21  of 
article  5  of  the  constitution  of  this  state, 
which  provides  that:  'No  law  shall  em- 
brace more  than  one  object,  which  shall  be 
expressed  in  its  title.'  That  the  act,  if  it 
were  held  to  apply  to  and  cover  occupa- 
tional diseases  is  unconstitutional  in  so  far 
as  it  does  so  is  shown  by  the  fact  that  the 
body  of  the  act  would  then  have  greater 
breadth  than  is  indicated  in  the  title.  A 
careful  analysis  of  the  title  of  the  act  shows 
that  the  controlling  words  are,  'providing 
compensation  for  accidental  injury  to  or 
death  of  employees.'  No  compensation  is 
contemplated  except  for  such  injuries.  The 
prefatory  words  are  generally  dependent 
upon  the  above-quoted  clause.  The  only  com- 
pensation provided  is  for  'accidental  injury 
to  or  death  of  employees,'  and  the  last  clause 
of  the  title  restricts  the  right  to  compensa- 
tion or  damages  in  such  cases  'to  such  as  are 
provided  by  this  act.* " 

In  Landers  v.  Muskegon  (Mich.)  163  N. 
W.  43,  wherein  it  appeared  that  a  fireman  as 
the  result  of  becoming  wet  at  a  fire  con- 
tracted lobar  pneumonia  and  died,  in  holding 
that  the  fireman's  death  was  not  due  to  "acci- 
dent" within  the  workmen's  compensation 
act  the  court  said :  "The  events  which  caused 
the  death  of  Landers,  undoubtedly,  arose  out 
of  and  in  the  course  of  his  employment,  but 
did  those  events  constitute  an  accident  with- 
in the  meaning  of  the  compensation  act?  An 
'accident'  is  denned,  in  Fenton  v.  Tl^orley 
[1903]  A.  C.  (Eng.)  443,  72  L.  J.  K.  B.  790, 
as  follows:  'The  expression  "accident"  is 
used  in  the  popular  and  ordinary  sense  of  the 
word  as  denoting  an  unlooked  for  mishap  or 
an  untoward  event  which  is  not  expected  or 
designed.'  This  definition  is  approved  in 
Adams  v.  Acme  White  Lead,  etc.  Works,  182 
Mich.  165,  148  N.  W.  485,  L.R.A.1916A  283, 
Ann.  Cas.  1916D  689,  L.R.A.1916A  283.  Lan- 
ders was  employed  as  a  fireman.  It  was  a 
part  of  his  regular  duties  to  go  to  fires  and 
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help  extinguish  them.  In  doing  so,  it  was 
not  an  unusual  thing  for  him  to  get  wet. 
Not  only  does  the  proof  show,  but  we  think 
it  is  a  matter  of  common  knowledge,  that 
iiremen  are  subjected  to  exposure  and  drench- 
ing while  attempting  to  extinguish  fires. 
We  must  therefore  conclude  that 
pneumonia  was  brought  on,  not  by  an  un- 
expected event,  but  by  an  event  which  was 
an  incident  to  his  regular  employment.  .  .  . 
If  it  can  be  said  in  the  present  case  that  the 
diplococcus  germ  was  dormant  in  the  system 
of  the  deceased,  and  that  it  was  aroused  to 
activity  by  his  exposure  at  the  fire,  the  case 
must  fail,  because  the  thing  which  aroused 
the  germ  into  activity  was  caused  by  events 
which  were  incident  to  his  regular  employ- 
ment, and  not  by  the  unusual  and  unex- 
pected event." 

b.  Under  English  Act. 

As  the  English  workmen's  compensation 
act  specifically  covers  enumerated  industrial 
diseases,  only  incidental  questiqns  can  arise 
thereunder.  The  following  recent  cases  deal 
with  the  allowance  of  compensation  for  in- 
dustrial diseases  under  that  act:  Haylett  v. 
Vigor  [1908]  2  K.  B.  837,  1  B.  W.  C.  C.  282, 
77  L.  J.  K.  B.  1132,  99  L.  T.  N.  S.  674,  24 
Times  L.  Rep.  885;  Leaf  v.  Furze  [1914]  3 
K.  B.  1068;  Gamant  Anthracite  Collieries  v. 
Rees  [1912]  3  K.  B.  372,  107  L.  T.  N.  S. 
279,  [1912]  W.  C.  Rep.  396,  81  L.  J.  K.  B. 
1189;  Dean  v.  Rubian  Art  Pottery  [1914] 
2  K.  B.  213,  [1914]  \V.  C.  &  Ins.  Rep.  147, 
110  L.  T.  y.  S.  594,  58  Sol.  J.  302,  30  Times 
L.  Rep.  283,  83  L.  J.  K.  B.  799;  Timpson 
V.  Mowlem,  112  L.  T.  X.  S.  885,  84  L.  J.  K.  B. 
1449,  [1915]  W.  C.  &  Ins.  Rep.  219;  Jones 
v.  New  Brynmally  Colliery  Co.  106  L,  T. 
N.  S.  524,  5  B.  W.  C.  C.  376,  [1912]  W.  C. 
Rep.  281 ;  Taylor  v.  Burnham  [1910]  Sc.  Ct. 
Sess.  705,  47  Scot.  L.  Rep.  643;  Darroll  v. 
Glasgow  Iron,  etc.  Co.  [1913]  Sc.  Ct.  Sess. 
387,  [1913]  W.  C.  &  Ins.  Rep.  80,  50  Scot. 
L.  Rep.  226,  6  B.  W.  C.  C.  354;  M'Gowan  v. 
Merry  [1915]  Sc.  Ct.  Sess.  34;  McTaggert 
▼.  Barr,  52  Sc.  L.  Rep.  125,  8  B.  W.  C.  C. 
376;  Jones  v.  Guest,  Keen  &  Xettlefolds  Lim. 
[1915]  \V.  C.  &  Ins.  Rep..  (Eng.)  508,  60 
Sol.  J.  75;  Bedford  v.  Cowtan  [1916]  W.  C. 
&  Ins.  Rep.  (Eng.)  158;  Westminister  Brym- 
bo  Coal,  etc.  Co.  v.  Evans  [1910]  W.  C.  & 
Ins.  Rep.  (Eng.)  241;  Chorley  Colliery  Co. 
v.  Bolton  [1916]  W.  C.  &  Ins.  Rep.  (Eng.) 
329.  See  also  Keary  v.  Russell,  8  B.  \V.  C.  C. 
(Eng.)  410. 

In  Leaf  v.  Furze  [1914]  3  K.  B.  (Eng.) 
1068,  Horridge,  J.,  said:  "In  this  case  the 
plaintiff  left  the  employment  of  Messrs.  J. 
&  J.  Charlesworth  on  January  5,  1912.  On 
January    20    the    certifying    surgeon    under 


s.  8  of  the  Workmen's  Compensation  Act, 
1906,  gave  a  certificate  to  the  effect  that  the 
plaintiff  was  suffering  from  nystagmus,  one 
of  the  diseases  to  which  the  Workmen's  Com- 
pensation Act,  1906,  applies;  that  he  was 
thereby  disqualified  from  earning  full  wages 
at  the  work  at  which  he  had  been  employed; 
and  that  the  disablement  commenced  on  Jan- 
uary 6,  1912.  The  plaintiff  brought  this  ac- 
tion in  the  county  court  against  the  person 
representing  the  board  of  management  of  the 
scheme.  He  claims  that  he  was  entitled  to 
the  benefit  of  the  scheme  which  has  been  re- 
fused. The  county  court  judge  gave  judg- 
ment for  the  plaintiff  for  50^  1«.  No  ques- 
tion is  raised  as  to  the  form  of  the  action 
or  as  to  the  amount  awarded.  The  only  ques- 
tion is  as  to  the  liabllitv  of  the  defendants. 
We  have  to  consider  whether  the  plaintiff, 
having  contracted  this  disease  while  in  the 
employment  of  Messrs.  Charlesworth,  is  enti- 
tled to  compensation  under  this  scheme. 
That  depends  on  the  construction  of  clause  2 
of  the  scheme,  which  contains  these  words: 
'the  scheme  is  intended  to  be  and  is  in  sub- 
stitution for  the  Employers'  Liability  Act, 
1880,  the  Workmen's  Compensation  Act,  1906, 
and  common-law  liability,  and  is  intended  to 
provide  a  fund  for  the  payment  of  compen- 
sation to  any  member  of  the  scheme  in  re- 
spect of  personal  injury  caused  by  accident 
arising  out  of  or  in  the  course  of  such  mem- 
ber's employment.  .  .  .'  A  scheme  of  this 
kind  can  only  be  sanctioned  under  s.  3  of  the 
Act  of  1906  if  the  registrar  of  Friendly  Socie- 
ties certifies  that  it  provides  scales  of  com 
pensation  not  less  favorable  to  the  workmen 
than  the  corresponding  scales  contained  in 
the  act;  and  where  there  are  subscriptions 
or  contributions  by  the  workmen  they  get 
benefits  in  addition  to  the  benefits  provided 
by  the  act  commensurate  with  their  subscrip- 
tions. Therefore  we  start  with  this;  the 
scheme  itself  is  one  which  is  in  place  of  the 
\^'orkmen's  Compensation  Act,  1906.  It  fol- 
lows that  'accident'  must  be  used  in  the  sense 
in  which  it  is  used  in  all  the  provisions  of 
the  act;  that  is  to  say,  it  must  include  dis- 
ablement from  any  one  of  the  industrial  dis- 
eases included  in  the  third  schedule  with 
all  the  concomitant  conditions  and  provisions 
of  s.  8  of  the  act.  The  date  of  this  disable- 
ment is  by  s.  8,  subs.  4,  of  the  act  that  date 
which  the  certifying  surgeon  certifies  as  the 
date  on  which  it  commenced,  which  is  in  the 
present  case  January  6,  1912;  but  the  lia- 
bility in  respect  of  it  is  by  s.  8,'  subs.  1, 
thrown  back  upon  the  employer  who  within 
the  twelve  months  previous  to  the  date  of 
disablement,  namely,  January  0,  1912,  last 
employed  the  workman  in  the  employment  to 
the  nature  of  which  the  disabling  disease  was 
due.  In  other  words  the  liability  is  thrown 
back  upon  the  defendants.    It  atta.ched  while 
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the  plaintiff  was  still  in  their  employment 
and  a  member  of  the  scheme.  The  judgment 
of  the  county  court  judge  was  therefore  right, 
and  this  appeal  must  be  dismissed." 

In  Haylett  t.  Vigor  [1908]  2  K.  B.  (Eng.) 
837,  1  B.  W.  C.  C.  282,  77  L.  J.  K.  B.  1132, 
99  L.  T.  K.  S.  674,  24  Times  L.  Rep.  885,  in 
which  it  appeared  that  a  painter  who  had 
vorlced  for  many  years  for  others  showed 
signs  of  ''plumbism"  shortly  after  his  em- 
ployment by  the  **first  defendants/'  he  was 
remoyed  to  the  hospital  l)ut  all  traces  of 
''plumbism''  had  passed  away  before  his  re- 
moval, but  he  died  in  less  than  two  weeks. 
Cozens-Hardy,  M.  R.,  said:  "The  question 
tarns  upon  the  true  construction  of  s.  8, 
8ub-ss.  1  and  2,  and,  so  far  as  I  am  aware, 
this  is  the  first  case  in  which  that  section 
has  been  considered  in  this  court.  Now  the 
action  has  no  application  unless  Haylett's 
death  was  'caused  by'  a  'disease  mentioned 
in  the  third  schedule.'  The  material  words 
in  the  third  schedule  are  'lead  poisoning  or 
its  sequelae.'  In  my  opinion  these  words 
have  no  operation  unless  it  is  established  to 
the  satisfaction  of  the  county  court  judge 
that  lead  poisoning  was  either  the  proximate 
or  the  ultimate  cause  of  death.  It  is  -not 
sufficient  that  death  was  caused  by  something 
which  may  in  some  cases  be  a  -sequela  of 
lead  poisoning  but  may  also  be  a  sequela  of 
gout  or  alcoholism.  In  short,  It  must  be 
proved  that  death  was  a  consequence  of  lead 
poisoning  in  the  case  of  this  particular  indi< 
\idual,  not  necessarily  a  direct  or  immediate 
consequence,  but  at  least  a  remote  conse- 
quence. Now  all  that  is  proyed  is  that  Hay- 
lett died  of  granular  kidney.  That  does  not 
suffice  to  bring  the  case  within  the  operation 
of  the  section.  But  it  was  argued  that  subs. 
2  enlarges  the  scope  of  the  section  and  throws 
opoa  the  employer  the  burden  of  proof.  I 
am  unable  to  follow  the  argument.  That 
subsection  presupposes  death  caused  by  a 
disease  mentioned  in  the  third  sehednle  and 
in  no  way  alters  the  operation  of  subs.  1. 
When  once  it  has  been  proved  that  death 
was  caused  by  lead  poisoning  or  its  sequelae, 
in  the  sense  in  which  those  words  must  be 
interpreted,  then  the  burden  of  proof  Is 
thrown  upon  the  employers  of  the  deceased 
painter  to  make  out  that  the  death  was  not 
due  to  the  nature  of  the  employment  at  t>e 
date  of  the  disablement.  It  was  under  this 
subsection  that  Messrs.  Vigor,  who  were 
Haylett's  last  employers,  were  reliered  from 
responsibility  by  the  learned  county  court 
judge.  This  subsection  does  not  create  a 
liability.  Its  only  use  is  to  saddle  the  Ha- 
liility  upon  the  proper  person.  It  deals  only 
vith  evidence,  and  it  has  no  effect  whatever 
until  the  applicant  has  brought  the  case  with- 
in the  operation  of  the  earlier  part  of  the 
Mctioo.  For  these  reasons,  with  the  utmost 
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respect  to  the  yery  careful  and  learned  county 
court  judge,  who  took  a  different  yiew,  I  am 
of  opinion  that  the  appeal  ought  to  be  al- 
lowed." 

In  Dean  y.  Rubian  Art  Pottery  [1914]  2 
K.  B.  (Eng.)  213,  [1914]  W.  C.  &  Ins.  Rep. 
147,  110  L.  T.  N.  S.  694,  58  Sol.  J.  302,  30 
Times  Ij.  Rep.  283,  83  L.  J.  K.  B.  799,  where- 
in compensation  was  claimed  for  a  death  al- 
leged to  be  due  to  industrial  disease  it  ap- 
peared that  the  deceased  had  worked  for  the 
employers  in  a  process  involving  the  use  of 
lead  for  four  days  and  four  and  one-half 
days,  the  last  of  which  expired  nearly  a 
month  before  his  death.  With  that  exception 
he  had  not  worked  in  any  lead  process  for 
twelve  months  before  his  death,  but  for  many 
years  prior  to  that  he  had  regularly  worked 
for  other  firms  in  different  processes  involv- 
ing  the  use  of  lead,  and  had  contracted  lead 
poisoning  of  long  standing.  His  death  was 
due  immediately  to  pneumonia,  but  the  lead 
poisoning  had  so  seriously  affected  his  heart 
that  his  death  was  in  fact  caused  by  lead 
poisoning.  Eve,  J.,  said:  "It  is  contended 
on  the  applicant's  behalf  that  the  case  is 
brought  within  subs.  2  of  s.  8,  and  that  a 
presumption  being  thereby  raised  that  the 
disease  was  due  to  the  employment  by  the 
respondents,  the  burden  is  cast  upon  them 
of  rebutting  that  presumption.  The  learned 
county  court  judge  has  taken  the  view  that 
the  applicant  has  not  brought  the  case  within 
subs.  2,  and  I  agree  with  him.  The  date  of 
the  disablement  here  is  the  date  of  the  death 
(subs.  4  (b) ) ,  May  15,  and  whether  the  words 
in  subs.  2  'at  or  immediately  before'  are  to 
be  read  as  applicable  both  to  the  date  of  the 
disablement  and  suspension,  or  whether,  as 
seems  to  me  quite  reasonable,  the  subsection 
should  be  read  as  though  it  ran  'If  the  work- 
man at  the  date  of  the  disablement  or  imme- 
diately before  suspension  was  employed,'  etc., 
I  cannot  bring  myself  to  hold  that  the  em- 
ployment in  this  case,  which  terminated  on 
April  19,  can  be  said  to  have  been  employ- 
ment 'at  or  immediately  before'  May  15.  I 
think  the  county  court  judge  was  quite  right 
in  holding  that  the  applicant's  rights  fall  to 
be  determined  under  subs.  1  and  not  under 
subs.  2.  Before  turning  to  subs.  1,  I  desire 
to  emphasise  the  fact  that  even  in  a  case 
coming  within  subs.  2  it  is  only  a  presump- 
tion which  is  raised,  and  in  my  opinion  it  is 
open  to  the  employer  to  rebut  that  presump- 
tion by  any  available  evidence.  He  may 
proye,  if  he  can,  that  the  disease  was  not 
'due  to  the  nature  of  that  employment.' 
What  is  that  employment?  Obviously  the 
employment  in  which  the  workman  was  em- 
ployed at  or  immediately  before  the  disable- 
ment. Thiii  seems  to  me  to  show  that  in  a 
case  falling  within  subs.  2  the  employer  may 
rebut  the  presumption  raised  in  favor  of  the 
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workman  or  his  dependents  bringing  himself 
or  themselves  within  the  subsection,  by  prov- 
ing that  the  disease  was  not  due  to  the  par- 
ticular employment  in  the  disease-producing 
process  in  which  the  workman  was  employed 
at  or  immediately  before  the  date  of  the 
disablement.  This  conclusion  assists  greatly 
in  the  construction  of  subs.  1.  It  has  been 
argued  on  behalf  of  the  applicant  that  inas- 
much as  tmder  that  subsection  we  have  two 
things  proved — the  one,  the  death  of  the 
workman  caused  by  lead  poisoning,  And  the 
other  his  employment  by  the  respondents 
within  twelve  months  previous  to  his  death 
in  a  process  involving  the  use  of  lead — the 
right  to  compensation  from  the  respondents 
follows  unless  they  can  avoid  or  mitigate 
their  liability  under  one  or  other  of  the  pro- 
visions to  paragraph  (c)  subs.  1.  If  this  be 
sound,  and  if  my  construction  of  subs.  2  be 
right,  this  extraordinary  result  follows — 
that,  whereas  in  cases  where  the  proximity 
of  employment  and  death  raises  a  presump- 
tion in  favor  of  the  workman,  the  employer 
can  give  evidence  rebutting  the  presumption, 
and  proving  that  the  disease  was  not  due  to 
the  particular  employment  at  or  immediately 
before  the  death,  yet  in  cases  where  no  pre- 
sumption in  favor  of  the  workman  arises  the 
employer  is  precluded  from  proving  that 
there  is  no  connection  between  the  particular 
employment  by  him  and  the  disease  from 
which  the  man  died.  Indeed  counsel  went 
so  far  as  to  submit,  in  answer  to  a  question 
put  to  him  by  the  bench,  that  under  subs.  1 
an  employer  could  not  escape  liability  even 
if  he  were  in  a  position  to  prove  to  demon- 
stration that  in  consequence  of  precautionary 
measures  adopted  in  his  works  the  disease 
could  not  be  due  to  the  particular  employ- 
ment, if  once  it  had  been  proved  that  the 
workman's  death  was  caused  by  the  disease, 
and  that  he  had  been  employed  within  the 
preceding  twelve  months  in  an  employment 
to  the  nature  of  which  the  disease  was  due. 
In  my  opinion,  the  imposing  of  such  a  con- 
struction on  subs.  1  brings  about  a  result 
which  is  so  inconsistent  with  subs.  2,  and  so 
manifestly  unjust,  as  to  be  well  nigh  impas- 
sible, and  I  do  not  think  we  ought  to  accede 
to  the  arguments  urged  on  behalf  of  the 
appellant  on  this  point.  I  think  under  both 
subs.  1  and  2  it  is  open  to  the  employer  to 
prove,  if  he  can,  that  the  disease  from  which 
the  man  died  was  not  due  to  the  particular 
employment  by  bim,  but  of  course  his  posi- 
tion otherwise  under  the  two  subsections  is 
essentially  dilferent.  In  cases  coming  under 
subs.  2  it  is  on  him  to  rebut  the  presumption 
which  the  facts  raise  in  favor  of  the  work- 
man. In  cases  coming  under  subs.  1  there 
is  no  presumption  either  way,  and  it  is  for 
the  workman  or  his  dependents  to  prove  his 
or  their  case.    The  present,  as  I  have  already 


said,  is  a  case  coming  within  subs.  1.  The 
learned  county  court  judge  has  arrived  at 
the  conclusion  that  the  applicant  has  failed 
to  prove  her  case.  There  was  material  to 
support  that  conclusion,  and  in  my  opinion 
it  is  impossible  for  us  to  dissent  from  it.  I 
think  the  appeal  fails." 

In  Garnant  Anthracite  Collieries  v.  Rees 
[1912]  3  K.  B.  (Eng.)  372,  107  L.  T.  X.  S. 
279  [1912]  W.  C.  Rep.  396,  81  L.  J.  K.  B. 
1189,  compensation  had  been  awarded  a  col- 
lier under  the  Workmen's  Compensation  Act 
of  1906  for  nystagmus,  an  industrial  disease, 
and  that  although  no  longer  suffering  from 
the  disease  the  workman  was  unable  to  do 
his  former  work  because  of  an  increased  bus* 
ceptibility  owing  to  his  first  attack.  It  was 
held  that  the  effects  of  the  accident,  the  in- 
dustrial disease,  still  continued  to  exist  and 
that  the  applicant  was  entitled  to  compen- 
sation, Cozens-Hardy,  M.  R.,  saying:  "It  is 
not  for  me  to  say  whether  the  learned  county 
court  judge  was  right  or  not  in  the  view 
which  he  took  of  conflicting  medical  evidence; 
he  was  entitled  to  take  the  view  which  he 
did,  and  although  it  was  merely  evidence  of 
opinion,  medical  evidence,  like  other  expert 
evidence  of  thia  kind,  must  be  merely  evi- 
dence of  opinion.  I  think,  therefore,  upon 
that  ground  this  appeal  fails,  and  the  learned 
judge's  award  ought  to  stand.  But  then  it 
was  said  that  this  is  no  doubt  an  industrial 
disease,  but  that  it  is  unlike  some  of  the 
industrial  diseases  which  are  described  as 
producing  poisoning  and  its  sequelae.  There 
is  no  question  of  sequelae  here,  and  nobody 
alleges  that  there  are  sequelae  here.  The 
simple  question  is,  have  the  effects  of  the 
accident,  that  is,  of  the  industrial  disease, 
been  got  rid  of  and  disappeared  7  The  learned 
judge  has  found  that  they  have  not.  He  has 
found  that  the  susceptibility  to  nystagmus 
was  increased,  and  that  being  so,  it  seems 
to  me  we  cannot  interfere  with  the  award, 
and  that  the  appeal  must  be  dismissed  with 
costs." 

In  Jones  v.  New  Brynmally  Colliery  Co. 
106  L.  T.  N,  S.  (Eng.)  624,  6  B,  W.  C.  C. 
375,  [1912]  W.  C.  Rep.  281,  it  appeared 
that  a  collier  had  entirely  recovered  from 
nystagmus,  an  industrial  disease  within  the 
meaning  of  s.  8  of  the  Workmen's  Compensa- 
tion Act  of  1906,  and  there  was  no  evideoce 
that  the  attack  had  rendered  him  more  liable 
to  the  danger  of  a  recurrence  though  he  pos- 
sessed a  physical  susceptibility- to  the  disease 
not  common  to  all  colliers.  It  was  held  that 
there  was  not  sufficient  evidence  to  support 
an  award  because  of  the  fact  that  his  employ- 
ers would  not  permit  him  to  work  for  them 
underground  again. 

In  Westminister  Brymbo  Coal,  etc  Co.  v. 
Evans  [1916]  W.  C.  &  Ins.  Rep.  (Eng.)  241, 
it  was  held  that  evidence  tending  to  show 
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that  a  coal  miaer's  insanity  was  the  result 
of  nystagmus,  an  industrial  disease,  should 
have  been  admitted,  on  the  theory  that  it 
might  have  satisfied  the  county  court  judge 
that  it  was  a  sequelae  of  nystagmus  since 
injuries  resulting  from  an  accident  include 
anything  which  is  a  result  of  the  original 
injury. 

9.  Kkw  York  Act. 

The  New  York  workmen's  compensation  act 
defines  a  personal  injury  as  including  ''such 
disease  or  infection  as  may  naturally  and 
unavoidably  result  therefrom."  The  'New 
York  deeisionB  have  accordingly  been  col- 
lected under  one  heading  because  of  the  pos- 
sible influence  of  that  provision  on  the  deter- 
mination of  any  question  within  the  scope 
of  this  note.  See  Plass  v.  Central  New  Eng- 
land R.  Co.  169  App.  Div.  826,  155  N.  Y.  S. 
854;  Mazzarisi  v.  Ward,  170  App.  Div.  868, 
156  K.  Y.  S.  964;  Kist  v.  Larkin,  171  App. 
Div.  71,  156  N.  Y.  S.  875;  Sullivan  v.  Indus- 
trial  Engineering  Co.  173  App.  Div.  65,  158 
X.  Y.  S.  970,  973;  Uhl  v.  Guarantee  Constr. 
Co.  174  App.  Div.  671,  161  N.  Y.  S.  659; 
Fowler  v.  Risedorph  Bottling  Co.  175  App. 
Div.  224, 161  N.  Y.  S.  535 ;  Days  v.  Trimmer, 
176  App.  Div.  124,  162  N.  Y,  S.  603;  Hiera 
T.  HuU,  178  App.  Div.  360»  164  N.  Y.  S.  767; 
Naud  V.  King  Sewing  Mach.  Co.  95  Misc. 
67G,  159  N.  Y.  S.  910.  See  also  Heitz  v. 
Ruppert,  218  N.  Y.  148,  112  N.  E.  750,  L.R.A. 
1917A  344;  Kofaler  v.  Fromann,  167  App. 
Div.  533,  153  N.  Y.  S.  559 ;  Putnam  v.  Mur- 
ray, 174  App.  Div.  720,  160  N.  Y.  S.  811; 
Banks  v.  Adams  Express  Co.  176  App.  Div. 
916,  162  N.  Y.  S.  479. 

In  Hiers  v.  Hull,  supra,  it  appeared  that 
a  weigher  of  hides  while  handling  hides  re* 
eeired  an  abrasion  on  his  hand  due  to  wet 
salt  from  the  hides,  which  permeated  his 
gloves  and  caused  a  swelling.  Subsequently 
while  handling  diseased  hides,  anthrax  germs 
contained  therein  were  communicated  to  him 
through  the  abrasion.  In  holding  that  he 
had  sustained  an  accidental  injury  the  court 
said:  "There  is  a  broad  distinction  between 
the  present  case  and  the  case  of  an  occupa- 
tional disease.  The  latter  is  incidental  to 
the  occupation,  or  is  a  natural  outcome  there- 
of. It  is  expected,  usual,  and  ordinary.  This 
disease  incurred  by  the  claimant  was  unex- 
pected,  unusual,  and  extraordinary,  as  much 
BO  as  if  a  serpent  concealed  in  the  hides  had 
attacked  him.  There  is  no  di£ferenee  in  prin> 
ciple  because  the  attack,  instead  of  being 
made  unexpectedly  by  a  concealed  serpent, 
was  made  unexpectedly  by  a  concealed  disease 
germ.  There  seems  to  be  no  question  in  this 
case  bnt  that  the  claimant  contracted  the 
disease  in  the  manner  and  under  the  condi- 
tions above  indicated.  We  think  the  circum- 
■tances  constitute  an  accidental  injury,  with- 


in the  meaning  of  the  statute."  In  regard  to 
the  speciisl  provision  which  defines  an  injury 
for  which  compensation  may  be  made  as 
"Only  accidental  injuries  arising  out  of  anil 
in  the  course  of  employment  and  such  disease; 
or  infection  as  may  naturally  and  unavoid- 
ably result  therefrom,"  it  was  further  said 
in  that  case:  ''However,  there  is  another 
theory  on  which  this  award  may  be  upheld. 
Tlie  claimant,  in  the  course  of  his  employ- 
ment and  as  a  result  thereof,  had  received 
an  abrasion  on  his  hand' or  a  fissure  therein. 
This  may  properly  be  deemed  an  accidental 
injury  arising  out  of  and  in  the  course  of 
his  employment,  and  the  disease  or  infection 
caused  by  the  anthrax  germ  may  be  deemed 
'such  disease  or  infection  as  may  naturally 
and  unavoidably  result'  from  such  injury, 
within  the  meaning  of  the  statute."  ■ 

In  Plass  V.  Central  New  England  R.  Coi 
169  App.  Div.  826,  165  N.  Y.  S.  854,  it  ap- 
peared that  a  workman  in  the  course  of  his 
employment  as  a  railroad  section  laborer  was 
poisoned  by  ivy,  and  that  blood  poisoning 
supervened  confining  him  to  his  bed  where 
he  contracted  congestion  of  the  lungs  from 
which  he  died.  In  affirming  an  award  in 
favor  of  the  workman,  the  court  said:  "It 
has  been  held  that  contact  with  poison  ivy 
which  results  in  death  is  an  accidental  deatli 
within  a  policy  covering  death  by  external, 
violent  and  accidental  means.  (Railway  Mail 
Assoc.  V.  Dent,  213  Fed.  981  [130  C.  C.  A. 
387,  L.R.A.1915A  314].)  The  injury  cannot 
be  called  an  occupational  disease.  Plass  ac* 
tually,  inadvertently,  came  in  physical  con* 
tact  with  poison  ivy.  The  poison  to  hi9 
system  caused  thereby  resulted  in  his  sick- 
ness and  reduced  his  power  of  resistance  and 
made  him  susceptible  to  bronchitis.  The  at- 
tending physician  treated  him  for  ivy  poison* 
in^  and  then  found  he  had  developed  morir 
or  less  infection,  the  blebs  breaking  open,, 
and  in  that  way  he  became  infected  and! 
while  in  bed  contracted  bronchitis,  which 
afterward  developed  oedema  of  the  kings  and 
he  died  quite  suddenly.  The  commission  has 
found  that  the  ivy  and  septic  poisoning  was 
the  remote  cause  of  his  death  and  that  his 
poisoned  condition  predisposed  him  to  the 
acute  congestion  of  the  lungs  of  which  he 
died.  We  are  not  at  liberty  to  review  the 
findings  of  the  commission  upon  a  question 
of  fact.  There  is  certainly  some  evidence  to 
warrant  the  finding." 

In  Rist  V,  Larkin,  171  App.  Div.  71,  166 
N.  Y.  S.  875,  it  appeared  that  a  workman, 
to  save  himself  from  injury  when  one  of  the 
timbers  of  a  crane  broke,  jumped  into  a 
river  and  contracted  a  heavy  cold  and  pleu- 
risy which  subsequently  developed  into  pul- 
monary tuberculosis.  In  upholding  an  award 
in  favor  of  the  workman,  the  court  said: 
"The  finding  of  the  commission  that  clain^ 
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ant's  present  condition  is  the  result  of  the 
accidental  breaking  of  the  timber,  and  that 
his  going  into  the  river  resulted  therefrom, 
is  not  unreasonable,  and  Jxas  some  evidence 
to  sustain  it.  We  cannot  question  it.  While 
the  claimant  jumped  into  the  water,  he  did  so 
to  prevent  a  personal  injury  resulting  from 
the  accidental  breaking  of  the  timber.  The 
jumping  into  the  river  was  therefore  not  a 
voluntary  act,  but  was  the  result  of  the  acci- 
dent, which  put  the  claimant  in  such  peril 
that  his  getting  wet  must  be  considered  acci- 
dental rather  than  voluntary.  Subdivision  7 
of  section  3  of  the  Workmen's  Compensation 
Law  defines  injury  and  personal  injury  to 
mean  only  accidental  injuries  arising  out  of 
and  in  the  course  of  employment,  and  such 
disease  or  infection  as  may  naturally  and 
unavoidably  result  therefrom.  We  consider 
the  claimant  in  the  same  position  as  if  the 
accident  had  thrown  him  into  the  river,  and 
clearly  his  being  accidentally  thrown  ten  feet 
into  the  water  was  an  injury  within  the 
meaning  of  the  act,  and  the  disease  following 
has  been  found  to  naturally  and  unavoidably 
result  from  that  injury.  He  at  the  time 
apparently  was  not  physically  disabled  by 
jumping  into  the  water,  and  it  was  not  then 
quite  clear  what  injury  he  had  sustained;  but 
it  has  developed  that  the  injury  was  very 
serious." 

In  Mazzarisi  v.  Ward,  170  App.  Div.  868, 
156  N.  Y.  S.  064,  in  holding  that  the  death 
of  a  workman  from  septicaemia  resulting 
from  injuries  to  the  abdomen  and  bladder 
was  the  result  of  an  accidental  injury,  the 
court  said:  "The  'driving'  of  'sheeting'  was, 
indubitably,  under  the  evidence  and  the  au- 
thorities, the  driving  of  'sheet  piling,*  and 
brought  Mazzarisi's  employment  within  group 
eleven  of  the  enumerated  employments,  to 
wit,  'pile  driving.'  The  fact  that  the  de- 
ceased may,  at  the  moment  he  met  with  in- 
jury, have  been  engaged  in  performing  a 
physical  act  more  approximately  incident  to 
the  making  of  this  sheeting  than  to  the  driv* 
ing  of  it  down  into  the  sand  could  not,  had 
the  same  been  found  by  the  commission,  or 
were  the  same  required  by  the  evidence,  re- 
quire reversal  of  the  award.  The  immediate 
cause  of  death  was  septicaemia,  which  actu- 
ally, naturally,  and  apparently  unavoidably, 
ensued  from  the  injuries  to  the  abdomen  and 
bladder  occasioned  by  the  decedent's  fall. 
Workmen's  Compensation  Law,  §  3,  subd.  7. 
The  commission's  inquiry  on  this  point  was 
thorough  and  skilful;  this  court  has  no  rea- 
son to  challenge  its  conclusion.  Doubtless 
there  was  a  diseased  condition  before  the 
injury;  it  may  be  that  the  injury  would  not 
have  caused  his  death  but  for  these  antece- 
dent conditions;  the  injury  may  have  been 
but  one  of  the  concurring  causes,  set  in  mo- 
tion by  the  injury.     None  of  these  facts,  if 


found  or  clear  from  the  evideaoe,  would  war- 
rant vacating  the  present  award." 

In  Van  Keuren  v.  Dwight  Divine  &  Sour, 
165  N.  Y.  S.  1049,  wherein  it  appeared  that 
a  workman  at  the  time  of  an  injury  arising 
out  of  and  in  the  course  of  his  employment 
had  dormant  tuberculosis,  which  was  aggra- 
vated by  the  injury  so  that  it  became  acute 
and  caused  his  death,  it  was  held  that  the 
right  to  compensation  was  secured,  evea 
though  the  disease  itself  may  not  have  re- 
sulted from  the  injury. 

In  Fowler  v.  Risedorph  Bottling  Co.  175 
App.'  Div.  224,  161  N.  Y.  S.  535,  it  was  held 
that  an  employee  who,  while  engaged  in  a 
hazardous  employment,  suffered  a  oerebral 
hemorrhage  as  the  result  of  an  unusual 
strain  or  exertion  suffered  an  accidental  in- 
jury within  the  meaning  of  the  Workmen's 
Compensation  La\f. 

In  Naud  v.  King  Sewing  Mach.  Co.  95 
Misc.  676,  159  N.  Y.  S.  910,  wherein  it  was 
alleged  that  a  workman  was  injured  by  in- 
haling certain  poisonous  gases  and  fumes 
which  occasioned  permanent  injury  to  his 
lungs  and  other  portions  of  the  body,  in  hold- 
ing that  the  injury  was  accidental  if  the 
allegations  of  the  complaint  were  true,  the 
court  said:  "We  fail  to  see  therefore,  if 
the  allegations  of  the  complaint  are  true, 
that  the  plaintiff's  injuries  were  the  result 
of  the  defendant's  negligence,  why  the  plain- 
tiff was  not  fairly  entitled  to  compensation 
for  his  injuries  under  the  provisions  of  the 
compensation  act,  as  a  'disability  ...  re- 
sulting from  an  accidental  injury,  .  .  . 
arising  out  of  and  in  the  course  of  his  em- 
ployment.' Jensen  v.  Southern  Pac.  Co.  215 
N.  Y.  614;  Winfield  v.  New  York  Cent.  etc. 
R.  Co.  216  N.  Y.  284;  Connors  v.  Semet-Sol- 
vay  Co.  94  Misc.  406.  An  'accidental  injury' 
as  used  in  this  statute  is  clearly  distinguish- 
able from  an  injury  in  the  nature  of  a  voca- 
tional disease,  sustained  in  the  course  of  an 
employment,  where  from  the  inherent  nature 
of  the  work  disease  is  likely  to  be  contracted. 
'Accidental'  has  beenr  defined  as  'happening 
by  chance,  or  unexpectedly  taking  place,  not 
according  to  the  usual  course  of  events; 
casual;  fortuitous.'  North  America  L.  etc. 
Ins.  Co.  V.  Burroughs,  69  Pa.  St.  43,  8  Am. 
Rep.  212.  In  insurance  policies  providing 
for  an  indemnity,  'accidental'  cause  is  de- 
fined as  'an  event  happening  without  human 
agency,  or,  if  happening  through  human 
agency,  an  event  which  under  the  circum- 
stances is  unusual,  and  not  expected  to  the 
person  to  whom  it  happens.'  Within  these 
recognised  definitions  of  the  word  'accidental/ 
if  the  injuries  sustained  by  the  plaintiff  were 
occasioned  in  the  manner  alleged  in  the  com- 
plaint, they  were  clearly  'accidental'  within 
the  meaning  of  the  Workmen's  Compensation 
Law;  and  the  plaintiff  would  have  been  enti- 
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tied  to  eompcnsatioii  aB  provided  in  that  act. 
When  therefore  the  compensatioii  coinmis* 
fiion  found  and  determined,  after  a  hearing, 
tkat  the  plaintiff's  injuries  were  not  the  re- 
sult of  an  'accident'  it  found  by  neceBBary 
implication  that  such .  in  juries  were  not  due 
to  the  defendant's  negligence,  or  occasioned 
as  alleged  in  the  complaint.  The  importance 
and  legal  significance  of  this  adjudication  by 
tlie  compeuBation  commission  ariscB  out  of 
the  fact  that  by  the  provisions  of  section  20 
of  the  Compensation  Law  the  commission  is 
required  to  determine  the  claim  made  before 
it  for  compensation,  after  notice  to  the  in- 
terested parties,  and  an  opportunity  to  pre* 
sent  evidence  and  be  represented  by  counsel. 
The  act  then  declares  that  'The  decision  of 
the  commission  shall  be  final  as  to  all  ques- 
tions of  fact,  and,  except  as  provided  in  sec* 
tion  twenty-three,  as  to  aU  questions  of  law.' 
Therefore  it  is  that  the  holding  of  the  com* 
mission  that  the  plaintiff's  injuries  were  not 
due  to  'accident'  makes  that  question  ret 
adjudicata  as  to  the  plaintiff  and  the  defend- 
ant in  this  action,  and  precludes  a  further 
inquiry  into  the  questions  of  fact  in  this 
action." 

In  Days  v.  Trimmer,  176  App.  Div.  124, 
162  N.  Y.  8.  603,  it  was  held  that  a  frost- 
bite received  by  a  helper  on  a  coal  delivery 
wagon  while  at  his  work  and  from  which 
ulcers  developed  was  an  accidental  injury. 

In  Uhl  V.  Guarantee  Constr.  Co.  174  App. 
Div.  571,  161  N.  T.  S.  659,  In  affirming  an 
award  in  favor  of  the  claimant  for  compen* 
lation  for  the  death  of  an  employee  from 
heart  failure  due  to  sudden  dilatation  of  the 
heart  resulting  from  the  aggravation  of  a 
eardiac  lesion  by  unusually  heavy  lifting,  tiie 
ccnrt  said:  *'We  are  not  called  upon  to 
determine  whether  the  evidence  clearly  estab- 
lished that  this  death  was  accidental.  The 
finding  of  the  commission  upon  a  question  of 
fact  is  conclusive  upon  us,  and  the  only  ques- 
tion is  whether  there  is  any  evidence  to  sus- 
tain such  a  finding.  If  there  is  no  evidence, 
the  finding  may  be  treated  as  error  of  law. 
If  the  heavy  and  unusual  strain  aggravated 
the  cardiac  lesion,  and  caused  a  sudden  dila- 
tation of  the  heart,  and  consequent  heart 
failure,  resulting  In  death,  the  death  may 
veil  be  considered  as  accidental  and  within 
the  act.  In  Broleski  v.  Nichols  Copper  Co. 
171  App.  Div.  059,  156  N.  Y.  8.  1096,  the 
deceased  had  chronic  heart  disease,  the  valves 
of  the  heart  being  thick  and  curled  up ;  but 
he  came  to  his  death  through  overexertion 
or  from  an  electric  shock,  and  the  award  of 
the  commission  was  sustained.  In  McCahill 
T.  New  York  Transp.  Co.  201  N.  Y.  221,  94 
N.  E.  616,  48  L.R.A.(N.8.)  131,  Ann.  Cas. 
1912A  961,  the  injured  person  died  of  de- 
liriam  tremens,  precipitated  or  hastened  by 
the  accidental  injury,  caused  by  the  defend- 
ant's negligence,  and  it  was  held  that  the 


negligence  was  the  proximate  cause  of  the 
death.  In  the  present  case  there  was  no 
perceptible  physical  injury;  but  death  result- 
ing from  a  strain,  as  stated,  may  well  be 
called  accidental." 
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Workna^n's  GoaapeiiMitioii  Aota  —  DIa* 
ease  aa  A^oid^nt  —  Suloide  from 
Supervasimi^  Insanity. 

No  compensation  can  be  recovered  under 
the  workmen's  compensation  act  by  the  de- 
pendents of  a  workman  who,  having  sus- 
tained an  accidental  injury,  became  insane 
from  despondency  over  his  slow  recovery  and 
eommitted  suicide,  there  being  no  direct 
causal  connection  between  the  insanity  and 
the  injury. 

[See  note  at  end  of  this  case.]  , 

[772]  Appeal  from  an  award  of  the  judge  of 
the  Southwark  County  Court  sitting  as  ar- 
bitrator under  the  Workmen's  Compensation 
Act,  1906. 

[773]  The  following  statement  of  facts  is 
taken  from  the  judgment  of  the  learned  coun- 
ty court  judge: 

The  deceased  man  was  an  engine-driver  for 
the  respondents  and  met  with  an  accident  to 
his  right  thumb  on  October  26,  1015.  The 
wound  became  septic  and  was  a  long  time 
healing,  and  the  railway  company  paid  him 
compensation  at  the  rate  of  £1  a  week.  The 
injury  was  always  local  and  had  no  physical 
effects  on  the  brain.  The  deceased  was  very 
nervous  about  himself  from  the  first,  and 
after  Christmas  he  began  to  be  depressed  and 
neurasthenic,  and  this  condition  gradually 
got  worse  up  to  March.  On  March  3  he  was 
seen  both  by  his  own  doctor  and  by  the  re- 
spondents' doctor.  The  thumb  was  then  all 
but  well,  and  he  was  told  that  two  or  three 
weeks  at  a  convalescent  home  would  probab- 
ly make  him  fit  for  work.  There  was  no  doubt 
that  he  was  most  anxious  to  get  back  to  work 
and  that  this  was  the  point  he  had  been 
worrying  about.  But  even  after  what  he  had 
been  told  by  the  doctors  he  was  in  an  intense- 
ly melancholic  condition,  and  talked  of  going 
to  the  workhouse  and  of  being  afraid  to  go 
home  and  sit  down  with  his  children.     On 
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March  4  he  had  his  dinner  at  home  and  ap- 
peared more  cheerful  than  he  had  lately  been. 
He  went  out  about  4.15  and  walked  to  Batter- 
sea  Park  Station.  He  was  standing  at  one 
end  of  the  platform  near  the  edge  as  the 
Brighton  express  was  approaching  at  4.33, 
and  he  was  seen  to  put  up  his  hands  in  the 
attitude  of  diving  and  jump  head  foremost  in 
front  of  the  engine  which  killed  him.  He 
had  shown  no  sign  of  insanity  before  the  ac- 
cident of  October,  and  there  did  not  appear 
to  be  any  record  of  insanity  in  the  family. 
His  widow  and  other  dependents  applied  for 
compensation,  and  the  question  was  whether 
his  death  was  the  result  of  the  accident. 

It  was  agreed  by  the  parties  that  this  was 
a  case  of  suicide.  The  only  question  at  issue 
was  whether  the  death  bv  suicide  resulted 
from  the  injury  caused  by  the  accident  of  Oc- 
tober 26,  1915. 

The  learned  judge  said  that  it  did  not  ap- 
pear to  have  been  settled  by  authority  wheth- 
er suicide  even  under  the  influence  of  insani- 
ty could  be  the  result  of  injury  by  accident 
for  the  purposes  of  the  Act.  He  did  not  him- 
self see  why  it  should  not  be  so  where  there 
was  a  clear  case  of  insanity  in  the  legal  sense 
end  clear  proof  of  its  having  been  induced 
by  the  accident.  In  such  a  case  it  might 
well  be  held  that  the  suicidal  impulse  was  a 
mere  symptom  of  a  mental  illness  [774]  in- 
duced by  the  injury  and  that  there  was  no  act 
intervening'  that  was  really  the  man's  own. 
But  in  the  present  case  he  was  not  satisfied 
that  either  of  the  above  matters  was  proved. 

That  the  man's  mind  was  unsound  from 
the  medical  point  of  view  was  clear,  because 
he  was  found  to  be  in  an  intensely  melan- 
cholic condition  after  all  rational  basis  for 
depression  was  at  an  end,  and  his  fears  as 
to  going  to  the  workhouse  and  so  on  were  mere 
delusions.  But  there  was  nothing  to  show 
that  he  was  incapable  of  understanding  the 
nature  or  quality  of  his  act  or  that  his  de- 
lusions were  such  as  would  have  justified  him 
had  they  been  facts.  Possibly  there  was  some 
uncontrollable  impulse  that  accounted  for  the 
suicide,  and  this  might  have  been  due  to  the 
game  cause  as  the  other  mental  symptoms, 
but  that  was  mere  conjecture.  As  to  the 
connection  between  the  insanity,  if  any,  and 
the  injury,  all  that  was  actually  proved  was 
that  there  was  no  insanity  before  the  injury, 
that  symptoms  of  neurasthenia  began  to  de- 
velop some  two  or  three  months  afterwards, 
and  that  the  depression  and  subsequent  de- 
lusions centred  on  the  injury  and  its  conse- 
quences real  or  imagined.  He  did  not  think 
this  proved  that  the  injury  was  the  cause  of 
the  mental  symptoms.  It  was  argued  that 
the  expert  evidence  was  opposed  to  this  find- 
ing and  that  in  the  absence  of  any  cross-ex- 
amination or  contradiction  he  was  bound  to 
act  on  it.     The  medical  evidence  only  came 


to  this:  that  neurasthenia  was  induced  by 
the  injury  and  the  consequent  enforced  idle- 
ness, that  neurasthenia  cases  often  turned 
into  something  which  was  either  insanity  or 
on  the  border  line  of  insanity,  and  that  the 
witness  believed  the  suicide  was  the  ''outcome" 
of  the  neurasthenia.  This  was  by  no  means 
the  same  thing  as  positive  expert  evidence 
that  a  minor  local  injury  such  as  that  in  ques- 
tion could  be  the  cause  of  insanity  in  its 
legal  sense  or  that  such  insanity  in  fact  ex- 
isted. 

The  learned  judge  held  that  the  suicide 
was  not  the  result  of  the  accident  and  refused 
to  give  compensation.  The  dependants  ap- 
pealed. 

Bighy  Swift,  K.  O.  and  Dou0la9  Knocker 
for  appellants. 

J.  B.  MaithewB,  K,  C,  Barringt<m-Ward 
and  P.  Ouedalla  for  respondents. 

8wep9toney  8tone  d  Co.,  solicitors  for  ap- 
pellants. 

C.  H,  Brevier,  solicitor  for  respondent. 
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stating  the  facta), — The  death  was  found  to 
be,  and  plainly  correctly  found  to  be,  a  sui- 
cide. Hie  question  is  whether  that  was  a  con- 
sequence of  an  accident  arising  out  of  and 
in  the  course  of  the  employment. 

It  has  been  said  that  there  is  some  doubt 
whether  suicide  can  be  the  result  of  an  acci- 
dent within  the  Workmen's  Compensation 
Act.  I  confess  I  do  not  feel  that  doubt  at 
all.  I  have  no  doubt  that  it  may  be.  I  have 
no  doubt  that  an  accident  may  be  of  such  a 
nature  that  there  is  a  lesion  of  the  brain,  a 
structural  injury  to  the  brain  itself,  which 
accident  may  lead  to  an  unsoundness  of  mind 
which  may  directly  lead  to  suicide. 

[776]  I  do  not  think  that  the  law  appli- 
cable to  this  case  can  be  better  put  than  it 
is  put  in  the  Scotch  Court  of  Session  in  Ma- 
lone  V.  Cayzer,  1  B.  W.  C.  C.  27.  There  are 
some  passages  in  the  judgments  which  I  must 
read  as  expressing  what,  in  my  view,  is  the 
true  state  of  the  law.  In  that  case  the  sher- 
iff-substitute had  declined  to  allow  the  claim 
to  go  to  proof  because  he  said  that  the  man 
had  died  of  suicide  and  not  of  the  accident. 
It  came  before  the  Court  of  Session,  who  said 
that  that  was  wrong  and  that  it  ought  to  go 
to  proof  in  order  that  evidence  might  be 
called  to  say  whether  the  causation  was  or 
was  not  made  out.  "The  claimant,"  the  Lord 
President  said,  "will  have  to  do  something 
more  than  say  simply  that  there  was  a  pos- 
sibility of  death  arising  from  such  an  injury 
in  such  a  way — she  must  show  that  it  was 
in  fact  the  result  of  the  injury.  I  have  some 
doubts  as  to  whether  the  state  of  knowledge 
of  cerebral  pathology  is  so  fixed  as,  in  cir- 
cumstances like  this,  to  enable  one  to  reach 
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such  a  conclusion/'  Then  he  said  he  himself 
was  not  able  to  express  an  opinion  upon  it. 
Then  Lord  M'Laren  gives  a  verj  valuable 
judgment.  He  says  in  1  6.  W.  G.  C.  32,  33 : 
'1  cannot  gather  from  the  sheriff-substitute's 
statement  anything  more  than  this,  that  the 
man  committed  suicide  in  consequence  of  the 
depression  of  mind  brought  on  by  his  blind- 
ness." The  accident  caused  blindness.  "There 
is  no  averment  of  insanity  in  the  physio- 
logical sense  of  a  result  of  disease  of  the 
brain,  but  merely  that  a  man  has  commit- 
ted suicide,  and  is  supposed  to  have  done 
80  under  some  insane  impulse."  Then  he  says 
a  little  further  down,  after  saying  that  it 
must  go  back  to  the  sheriff -substitute,  "I  hope 
the  sheriff-substitute  will  direct  his  atten- 
tion to  the  point  whether  this  is  insanity  that 
would  be  proved  by  medical  evidence  of  the 
symptoms,  or  whether  it  is  anything  more 
than  just  a  mode  of  stating  the  supposed 
cause,  because  there  must  be  some  cause  for 
the  suicide."  And  Lord  Kinnear  says :  "The 
question  whether  death  has  resulted  from  an 
accident  is  always  a  question  of  fact." 

Applying  the  law  as  there  laid  down,  of 
course  it  is  not  enough  merely  to  say  this 
man,  who  committed  suicide  some  six  months 
after  the  injury  to  his  thumb,  committed 
suicide;  you  must  show  that  the  suicide  was 
really  a  result  of  the  .accident.  There  is  no 
physiological  injury  here  which  suffices  to  ex- 
pUin  the  suicide.  It  [777]  is  not  said  that 
the  man's  brain  was  in  any  way  injured.  In 
fact  it  was  not.  Mr.  Rigby  Swift,  who  has 
argued  this  case  with  great  ability,  does  not 
suggest  that  at  aU.  The  man's  injury  was 
to  his  thumb,  and  although  occasionally  after 
a  certain  time  he  had  throbbing  pains  com- 
ing from  the  thumb  up  to  his  head,  there 
is  no  proof  whatever,  and  no  suggestion  of 
proof,  of  any  injury  to  the  brain  as  such. 

But  then  it  is  said  the  man  had  neuras- 
thenia some  two  or  three  months  after  the 
injury  to  his  thumb,  and  that  he  was  de- 
pressed,  botii  before  and  after  that,  by  reason 
of  his  desire  to  get  back  to  his  work  and  his 
inability  to  do  so.  It  is  said,  and  quite  truly, 
that  it  was  not  his  own  fault  that  he  did 
not  go  back  to  work ;  his  own  doctor  and  the 
company's  doctor  both  said  that  he  was  not 
in  a  fit  state  to  go  back ;  but  he  had  neuras- 
thenia, he  had  depression  of  spirits,  although 
it  varied  from  day  to  day.  That  is  all  we 
^ow  about  him.  On  the  particular  day 
*hea  this  event  took  place  he  was,  as  de- 
scribed by  his  wife,  less  depressed  than  usual. 
He  ate  his  dinner  at  home  and  seemed  to  be 
^letter;  he  went  out  -after  dinner  to  see,  I 
suppose,  some  of  his  friends  and  old  com- 
'ndes;  he  went  to  Battersea  Park  Station, 
snd,  it  may  be  on  a  sudden  impulse  or  it  may 
not  be  on  a  sudden  impulse, — ^I  cannot  tell 
vhich— he  committed  suidde. 


Now  the  burden  of  proof  of  course  lies  upon 
the  dependants.  The  county  court  judge  must 
be  satisfied,  and  we  must  be  satisfied,  so  far 
as  it  is  for  us,  that  the  burden  of  proof  has 
been  discharged. 

The  learned  county  court  judge  has  given 
a  judgment  which  on  one  point,  and  one  point 
only,  seems  to  me  to  afford  some  doubt.  He 
has,  if  I  may  be  allowed  with  great  respect 
to  say  this,  somewhat  confused  himself  by 
attempting  to  draw  a  distinction  between  le- 
gal insanity  and  medical  insanity.  He  says: 
"This  man  was,  I  think,  of  unsound  mind, 
but  he  was  not  of  unsound  mind  in  the  legal 
sense."  It  is  a  matter  of  conunon  knowledge 
that  the  views  of  doctors  and  lawyers  always 
have  differed,  and  I  suppose  always  will  dif- 
fer, on  the  subject  of  insanity.  I  am  disposed 
to  think  that  the  cause  of  his  committing 
suicide  was  that  he  was  of  unsound  mind  at 
that  time.  The  lawyers  would  say  that  that 
was  so.  But  then  the  learned  county  court 
judge  goes  on  to  say  this.  He  was  quite 
clear  in  his  own  mind  that  there  must  be  a 
connection  between  the  insanity  and  [778]  the 
injury.  Unless  the  chain  of  causation,  as 
it  has  been  called,  is  complete  no  claim  can 
be  made;  and  he  says  this:  "As  to  the 
connection  between  the  insanity,  if  any,  and 
the  injury,  all  that  was  actually  proved  is 
that  there  was  no  insanity  before  the  injury, 
that  symptoms  of  neurasthenia  began  to  de- 
velop some  two  or  three  months  afterwards, 
and  that  the  depression  and  subsequent  de- 
lusions centred  on  the  injury  and  its  conse- 
quences, real  or  imagined.  I  do  not  think 
this  proves  that  the  injury  was  the  cause  of 
the  mental  symptoms." 

In  my  opinion  that  is  quite  correct;  at 
all  events  we  cannot  differ  from  it.  Although 
in  the  subsequent  part,  where  he  deals  with 
legal  insanity,  he  says  something  which  I 
have  a  little  difficulty  in  following,  I  do  not 
think  that  that  in  any  way  affects  the  main 
purport  of  the  judgment,  or  authorizes  us  to 
say  that  he  has  so  misdirected  himself  that 
there  ought  to  be  a  new  trial,  or  that  his 
judgment  is  so  obscure  and  imcertain  that 
there  ought  to  be  a  new  trial.  I  have  very 
carefully  considered  the  evidence  given  by  the 
man's  own  doctor  and  by  the  company's  doc- 
tor, and  I  do  not  think  that  that  evidence 
really  suffices  to  connect  the  suicide  and  the 
medical  insanity,  if  I  may  use  such  a  term, 
directly  with  the  accident;  it  is  post  hoc,  no 
doubt,  but  I  cannot  say  that  it  is  propter 
hoc. 

I  think,  if  we  were  to  assent  to  the  very 
able  and  interesting  arguments  which  we 
have  heard,  we  should  be  driven  to  say  this, 
that  wherever  we  find  an  accident  which  in- 
volves, as  so  many  accidents  do,  depression 
of  spirits,  particularly  depression  of  spirits 
in  the  case  of  a  man  who  has  been  leading 
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an  active  life  as  a  labouring  man  or  artisan, 
depression  at  being  kept  from  his  work  and 
idling  about  at  home;  the  neurasthenia  and 
the  suicide  can  all  be  traced  directly  to  the 
accident.  If  we  were  to  sav  that  we  should 
be  opening  a  door  which,  I  think,  we  ought 
not  to  open.  I  think,  as  the  Scotch  Court 
said,  that  there  must  be  some  direct  evidence 
of  the  insanity  being  a  result  of  the  accident 
— something  more  than  a  subsequent  occur- 
rence. The  legal  causation  must  be  estab- 
lished and  proved.  To  my  mind  it  is  not  es- 
tablished and  proved  in  this  case.  In  my 
opinion,  though  I  say  it  with  real  regret,  the 
applicants  have  not  made  out  their  case  here, 
and  the  decision  of  the  learned  county  court 
judge  cannot  be  interfered  with.  The  appeal 
will  be  dismissed. 

[779]  PiCKTORD,  L.  J. — I  think  it  is  quite 
clear  that  we  cannot  make  an  award  in  fav- 
our of  the  dependents  in  this  case.  In  fact 
we  were  not  seriously  asked  to  do  so.  As  to 
the  question  wliether  there  ought  to  be  a  new 
trial,  I  confess  I  felt  considerable  doubt  for 
this  reason,  that  I  thought  there  was,  at 
least,  a  question  whether  the  learned  judge, 
by  the  distinction  which  he  drew  between  le- 
gal insanity,  by  which  I  take  it  he  meant  such 
insanity  as  would  afford  a  defense  in  the 
case  of  a  charge  of  crime,  and  medical  in- 
sanity, which  meant  an  unhinged  or  insane 
state  of  mind,  under  which  the  man  did 
things  which  he  otherwise  would  not  have 
done,  had  not  somewhat  confused  himself.  It 
seems  to  me  in  a  case  of  this  kind  you  must 
have  insanity  proved  as  resulting  from,  not 
merely  following  and  not  merely  perhaps  sug- 
gested by,  the  accident.  You  must  have  it 
resulting  from  the  injury  in  some  way.  I 
should  be  very  sorry  to  say  that  where  you 
have  a  nervous  state,  with  no  signs  of  what 
is  really  called  neurasthenia  induced  by  the 
shock  of  the  accident,  but  you  have,  several 
months  afterwards,  insanity  produced  by 
brooding  over  the  consequences  of  the  acci- 
dent, and  the  anxiety  caused  by  not  being 
able  to  return  to  your  work  at  once,  that 
must  be  taken  necessarily  to  be  the  result 
of  the  accident  so  as  to  give  compensation. 
In  that  part  of  his  judgment  which  the  Mast- 
er of  the  Rolls  has  read  the  learned  judge 
seems  to  me  to  be  giving  a  clear  decision 
apart  from  the  question  whether  the  insanity 
was  legal  or  medical.  He  is  there  speaking 
of  the  injury  being  the  cause  of  the  mental 
symptoms  which  he  himself  has  found  to  ex- 
ist; at  least,  that  is  the  way  I  read  his  judg- 
ment. But  there  is  no  doubt  that  in  the 
passage  preceding  it  he  has  distinguished  be- 
tween the  two,  and  at  the  end  of  his  judg- 
ment he  again  says,  after  discussing  Dr. 
Thackwell's  evidence,  "This  is  by  no  means 
the  same  thing  as  positive  expert  evidence 


that  a  minor  local  injury  such  as  that  in 
question  can  be  the  cause  of  insanity  in  its 
legal  sense  or  that  such  insanity  in  fact  ex- 
isted." 

Now  I  must  say  that  those  two  passages 
have  caused  considerable  doubt  in  my  mind, 
not  by  any  means  altogether  removed  now, 
as  to  whether  he  has  not  somewhat  confused 
himself  by  that  distinction  which  he  has 
drawn,  which,  I  think,  is  not  a  sound  distinc- 
tion for  the  purpose  of  this  case;  but  he  cer- 
tainly, in  the  first  passage  that  has  been 
read,  does  not  draw  any  such  distinction,  and 
he  merely  says  **1  cannot  find  that  it  is  proved 
that  the  injury  was  the  cause  of  the 
[780]  mental  symptoms."  I  think  he  was 
justified  in  finding  that,  and  when  I  say 
justified  I  mean  it  was  open  to  him  to  find 
that.  I  cannot  agree  that,  because  he  says 
that  he  accepts  Dr.  niackwell's  statements, 
he  must  therefore,  when  he  comes  to  consider 
them  with  reference  to  all  the  other  facts 
that  were  proved  in  the  case,  say  that  he 
necessarily  accepts  Dr.  Thackwell's  opinions. 
To  accept  a  medical  witness's  statements  is 
one  thing,  to  accept  his  opinions  is  a  very 
different  thing;  and  I  do  not  think  that  a 
learned  judge  who  says  "I  quite  believe  what 
the  medical  witness  is  telling  me"  is  also 
bound  to  go  on  to  say  "therefore  I  shall  ac- 
cept his  opinions,"-  and  I  tiiink  that  it  was 
open  to  the  learned  judge  to  find  as  he  has 
done.  But,  as  I  have  said,  my  doubt  has  been 
whether  he  may  not  have  somewhat  confused 
his  mind  by  the  distinction  that  he  draws 
between  the  two  kinds  of  insanity,  although 
in  that  passage  his  finding  seems  to  be  inde- 
pendent of  any  such  distinction.  I  have  my 
doubts  about  it,  but,  as  the  other  members  of 
the  Court  do  not  feel  the  same  doubts,  I  do 
not  dissent  from  t^eir  judgment  that  this  ap- 
peal must  be  dismissed. 

Wabbinqtoit,  IaJ. — I  am  of  the  same 
opinion.  That  suicide  may  be  the  result  of 
what,  in  the  statute,  is  called  "personal  in- 
jury by  accident"  I  have  no  doubt;  but  in 
order  to  make  out  that  it  is  the  result  it 
must  first  be  proved  that  the  suicide  is  the 
result  or  the  effect  of  insanity  and  that  the 
insanity  is  the  result  of  the  injury.  If  the 
second  of  those  two  questions  is  answered  in 
the  negative  the  first  of  the  two  questions 
really  never  arises.  The  learned  judge  in  the 
present  case  answered  the  second  of  the  two 
questions  in  the  negative  in  the  passage  which 
has  been  read. 

Now,  as  I  understand  it,  what  the  learned 
judge  means  by  that  is  that  on  the  medical 
evidence  all  he  could  find  was  that  the  in- 
sanity (whether  in  the  legal  or  in  the  moral 
sense  is  immaterial  for  this  purpose)  was 
the  result  of  the  depression  caused  by  the 
fact  of  the  accident  'and  the  enforced  idleness 
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consequent  upon  it  and  the  man's  brooding 
over  the  fact  of  the  accident — not  that  it  was 

• 

caused  in  any  material  sense  by  the  injury 
which  the  man  had  received.  If  that  is  true, 
that  is,  in  my  opinion,  in  accordance  with 
the  views  expressed  in  the  Scotch  Court  of 
Session,  which  I  will  refer  to  presently,  which 
Tiews  commend  themselves  to  me.  If  we  were 
to  hold  that  insanity  [781]  is  the  result  of 
the  injury  by  accident  where  it  is  only  in- 
directly tiie  result — that  is  to  say,  where  it 
is  not  occasioned  by  the  injury  itself,  but 
by  the  consequences  of  the  injury — ^I  think 
we  should  be  opening  a  door  much  wider 
than  I,  for  one,  should  be  prepared  to. 

I  think  I  ought  to  justify  the  view  I  have 
expressed  by  referring  to,  first,  one  passage 
in  the  judgment  of  the  Lord  President  and  a 
passage   or   two   in   the   judgment   of   Lord 
Mljaren  in  the  case  of  Maione  v.  Cayzer,  1 
B.  W.  G.  C.  27,  31,  82.    That  case  came  be- 
fore the  Court  on  what  we  should  call  in  these 
Courts  demurrer.    The  sheriff-substitute,  hav- 
ing determined  that,  on  the  allegations  made 
in  the  statement  laid  before  the  Court,  there 
was  no  ground  in  law  for  those  statements, 
had  dismissed   the   application.     The   Court 
of  Session  sent  it  back  to  him  in  order  to  take 
the  evidence  and  see  what  the  real  facts  were. 
That  was  a  case  of  suicide.     To  put  it  in 
other  words,  the  Court  decided  that  it  was 
possible  that  suicide  might  be  the  result  of 
the  injury.     The  Lord  President  says  this: 
It  may  be  a  somewhat  uphill  matter  for 
the  claimant  to  prove  her  case.    I  should  like 
to  say  that  she  will  have  to  do  something 
more  than  say  simply  that  there  was  a  possi- 
bility of  death  arising  from  such  an  injury 
in  such  a  way — she  must  show  that  it  was 
in  fact  the  result  of  the  injury."    Then  come 
these  words:      '^I  have   some  doubts   as  to 
whether  the  state  of  knowledge  of  cerebral 
pathology  is  so  fixed  as,  in  circumstances  like 
this,  to  enable  one  to  reach  such  a  conclu- 
sion."   I  think,  by  his  reference  there  to  the 
state  of  knowledge  of  cerebral  pathology,  he 
obviously  points  to  this:     that,  in  his  view, 
if  insanity  is  to  be  treated  as  the  result  of 
file  accident,  it  must  be  as  the  direct  result, 
the  accident  or  the  injury  having  occasioned 
some  pathological  effect  upon  the  brain,  and 
not  what  Lord  MT^aren  calls  a  moral  result  or 
a  moral  effect  arising  from  the  consequences 
of  the  accident.     Now  Lord  M'Laren  takes 
the  same  view,  but  he  puts  his  view  with 
greater  cleameas,  I  think,  if  I  may  say  so 
▼ith  respect,  than  the  Lord  President  himself. 
What  he  says  is  this,  1  B.  W.  C,  C.  32:     "I 
cannot  gather   from   the   sheriff-substitute's 
statement  anything  more  than  this,  that  the 
man  conunitted  suicide  in  consequence  of  the 
depression  of  mind  brought  on  by  his  blind- 
ness.   There  is  no  averment  of  insanitv  in 
the  physiological  sense  of  a  result  of  disease 


of  the  brain,  but  merely  that  a  man  has  com* 
mitted  suicide,  and  is  [782]  supposed  to  have 
done  so  under  some  insane  impulse.  It  seems 
to  me  that  in  construing  the  Act  of  Parlia- 
ment, and  particularly  the  beginning  of  the 
First  Schedule,  we  must  hold  that  when  the 
Act  prescribes  as  a  condition  of  compensa- 
tion that  death  results  from  the  injury,  what 
is  within  the  contemplation  of  the  statute  is 
a  material  injury  with  death  materially  re- 
sulting from  it."  That,  I  think,  expresses 
the  same  opinion  as  that  which  I  have  ven- 
tured to  express,  that,  in  order  that  the  in- 
sanity may  be  treated  as  the  result  of  the 
injury,  you  must  find  that  as  a  physiological 
result,  not  as  an  indirect  result  from  the 
man's  brooding  over  the  fact  of  the  injury, 
or  from  the  depression  occasioned  in  the  case 
of  a  busy  man  restrained  by  the  effect  of  the 
injury  from  going  to  work. 

I  think,  therefore,  that  not  only  was  there 
sufficient  evidence  to  support  the  finding  of 
the  learned  county  court  judge  with  reference 
to  what  I  have  called  the  second  of  the  two 
questions,  namely,  whether  the  insanity  was 
the  result  of  the  injury,  but  that  I  should 
have  arrived,  on  the  evidence,  at  the  same 
conclusion  myself. 

Then,  if  the  learned  judge*  was  right  on 
that  point,  the  first  question,  whether  the 
suicide  was  the  result  of  the  insanity,  really 
never  arises  at  all.  It  is  only  on  that  point 
that  such  confusion  as  there  is  in  the  judg- 
ment of  the  learned  county  court  judge  with 
reference  to  the  distinction  between  legal  in- 
sanity, or  insanity  in  the  legal  sense  such  as 
would  afford  a  defense  to  an  indictment,  and 
insanity  or  unsoundness  of  mind  as  it  is  re- 
garded by  the  medical  man,  arises.  It  seems 
to  me,  therefore,  that  in  reality,  having  re- 
gard to  the  view  which  the  learned  county 
court  judge  has  taken,  and  the  view  which, 
with  all  respects,  I  take  as  to  the  answer  to 
the  second  of  the  two  questions,  such  diffi- 
culty as  is  occasioned  by  the  apparent  con- 
fusion between  legal  insanity  and  medical 
insanity  really  becomes  of  no  importance,  be- 
cause it  is  only  on  the  first  of  the  two  ques- 
tions, whether  the  suicide  results  from  the 
insanity,  that  the  question  what  is  the  nature 
of  the  insanity  can  be  material. 

On  the  whole,  therefore,  I  think  the  appeal 
ought  to  be  dismissed. 

Appeal  dismissed. 


NOTE. 

The  reported  case  holds  that  compensation 
fehould  not  be  awarded  under  a  workmen's 
compensation  act  for  the  death  of  a  workman 
who,  after  receiving  an  injury  in  the  course 
of  his  employment,  becomes  depressed  and 
melancholy  over  the  slowness  of  his  recovery 
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and  commits  suicide.  The  subject  of  disease 
as  an  accident  is  discussed  at  length  in  the 
note  to  Vennen  v.  New  Dells  Lumber  Co.  re- 
ported ante,  this  volume,  at  page  293. 


CARBOIX 

V. 

WHAT  CHEER  STABLES  COBIPANY. 

Rhode  Island  Supreme  Court — January  5, 

1916. 

88  H.  /.  42X  ;  96  All.  208. 


Workmen**  Compeiuiation  Aots  —  Dis- 
ease mm  Aeeident. 

Where  a  hack  driver  in  the  employment  of 
defendant  stable  company  which  had  elected 
to  become  subject  to  the  workmen's  compen- 
sation act  (Pub.  Laws  1912,  c.  831),  was 
pitched  from  his  seat  by  the  motion  of  the 
hack  while  driving  and  while  helpless  from 
dizziness  or  unconsciousness,  occasioned  by  a 
disease  from  which  he  was  sufi'ering,  he  is 
entitled  to  compensation  for  the  resulting 
injuries,  since  his  fall  was  an  "accident  aris- 
ing out  of  his  employment"  within  the  mean- 
ing of  article  I,  §  l,*of  the  act. 
[See  note  at  end  of  this  case.] 

Same. 

Where,  in  an  action  by  the  driver  for  such 
injuries,  the  evidence  showed  that  the  fall 
from  the  hack  was  partly  the  result  of  a 
positive  pitching  of  the  .driver  from  his  seat 
by  the  motion  of  the  vehicle,  and  not  the 
mere  inert  collapse  of  an  unconscious  man, 
the  finding  of  the  <;ourt  below  that  petitioner 
"received  a  personal  injury  by  an  accident 
arising  out  of  .  .  .  said  employment," 
will  not  be  disturbed,  since  the  act  provides 
that  findings  of  fact  in  the  absence  of  fraud 
shall  be  conclusive. 

[See  note  at  end  of  this  case.] 
Same. 

Whether  in  such  a  case  the  accident  arose 
"out  of"  the  employment  within  meaning  of 
Laws  1912,  c.  831,  art.  I,  §  1,  is  to  be  deter- 
mined by  ascertaining  whether  the  proximate 
cause  of  the  injuries  received  was  an  ele- 
ment of,  or  arose  out  of,  the  employment,  as 
disassociated  from  the  fact  that  such  proxi- 
mate cause  was  set  in  motion  or  aided  by 
petitioner's  diseased  condition  as  the  remote 
cause. 

[See  note  at  end  of  this  case.] 


Appeal  from  Superior  Court,  Providence 
and  Bristol  counties:     Tai^iteb,  Judge. 

Petition  under  workmen's  compensation  act. 
William  Carrol  petitioner,  and  What  Cheer 
Stables  Company,  respondent    Judgment  for 


petitioner.     Respondent  appeals.     The  facts 
are  stated  in  the  opinion.    Affirmed. 

Harold  W,  Thatcher,  Frank  H.  Swan  and 
Edwards  d  Angell  for  appellant. 

Mumfordf  Buddy  d  Emerson  and  E,  Butler 
Moulton  for  appellee. 

[422]  PABKHUB8T,  J. — ^This  cause  comes  be- 
fore this  court  on  respondent's  appeal  from  a 
decree  entered  by  Mr.  Justice  Tanner  in  the 
Superior  Court  on  the  11th  day  of  May,  1915, 
under  the  provisions  of  the  Workmen's  Com- 
pensation Act,  so  called,  enacted  by  Public 
Laws  of  1912,  Chapter  831.  In  this  decree 
it  is  recited  that  on  the  first  day  of  December, 
1914,  the  petitioner,  William  Carroll,  was  en- 
gaged at  Providence,  Rhode  Island,  in  the 
employ  of  the  respondent.  What  Cheer  Stables 
Company,  and  had  been  engaged  in  this  em- 
ployment for  the  space  of  about  five  years. 

That  said  Carroll  wa^s  not  engaged  in  do- 
mestic service  or  agriculture  at  the  time,  but 
was  in  the  employ  of  the  respondent  as  a 
hack  driver  and  on  the  first  day  of  December, 
1914,  while  engaged  in  this  employ,  received 
a  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  said  employment. 

That  at  said  time  the  company  had  elected 
to  become  subject  to  the  act  and  the  employee 
had  waived  his  right  of  action  at  common 
law. 

That  the  injury  was  not  occasioned  by  the 
wilful  intention  of  the  employee  to  bring 
about  the  injury  to  himself  and  did  not  re- 
sult from  his  intoxication  while  on  dutv. 

« 

That  the  cause  of  the  injury  was  falling 
from  the  driver's  seat  of  a  hack  which  the  pe- 
titioner was  driving  in  the  regular  course  of 
his  employment,  the  fall  probably  being  due 
to  dizziness  or  unconsciousness  induced  by  a 
disease  from  which  he  was  suffering,  the  evi- 
dence showing  hernia,  hardening  of  the  ar- 
teries and  Bright 's  disease. 

[423]  That  the  injuries  were  a  broken  right 
clavicle,  broken  ribs  and  shock  to  the  nervous 
system,  rendering  the  employee  totally  and 
permanently  incapacitated  for  work  and  re- 
sulted in  the  permanent  total  incapacity  of 
said  Carroll. 

That  at  the  time  of  said  injury  the  em- 
ployee was  receiving  wages  in  the  sum  of 
thirteen  ($13.00)  dollars  per  week,  working 
seven  (7)  days  a  week,  with  one  day  oiT  io 
each  four  weeks. 

That  the  amount  of  average  weekly  wages 
at  the  time  of  receiving  the  injury  was  ten 
and  seventy-three  one-hundredths  (10.73) 
dollars,  and  that  the  sum  of  twenty-eight 
(18.00)  dollars  is  a  reasonable  charge  for 
medical  and  hospital  services  and  medicines 
required  by  the  employee  during  the  first 
two  weeks  after  the  injury. 

And  that  upon  the  above  facts  the  What 
Cheer  Stables  Company  should  pay  said  Car- 
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roll  the  sum  of  twenty-eight  ($28.00)  dol- 
lars for  medical  services  and  medicines  as 
aforesaid  and  the  further  sum  of  five  and 
thirty-six  one-hundredths  ($6.36)  dollars  per 
week  compensation,  computed  from  the  first 
day  of  December,  1914,  until  further  order 
of  the  court,  but  in  no  event  for  a  period 
in  excess  of  ^ve  hundred  (600)  weeks.  Costs 
were  awarded  in  the  sum  of  twelve  (12.00) 
dollars. 

On  the  13th  day  of  May,  1016,  the  company 
filed  with  the  clerk  of  the  Superior  Court  a 
"claim  of  appeal  from  the  -final  decree  of  the 
said  Superior  Court  entered  on  the  11th  day 
of  May,  A.  D.  1916." 

On  the  27th  day  of  May,  said  company 
filed  with  the  clerk  aforesaid  its  reasons  of 
appeal  which  are  in  substance,  and  without 
stating  them  in  full,  that  the  decision  of  the 
justice  and  the  decree  appealed  are  against 
the  law  and  the  evidence,  in  various  details. 

The  real  question  raised  by  this  appeal 
arises  from  the  contention  of  the  respondent 
that  the  evidence  does  not  show  a  "personal 
injury  sustained  by  accident  by  an  employee 
arising  out  of  and  in  the  course  of  his  em- 
ployment," under  the  language  of  the  statute 
(Pub.  Laws,  Ok,  831,  Art.  1),  §  1,  which 
reads  as  follows: 

[424]  "Section  1.  In  an  action  to  recover 
damages  for  personal  injury  sustained  by  ac- 
cident by  an  employee  arising  out  of  and  in 
the  course  of  his  employment,  or  for  death 
resulting  from  personal  injury  so  sustainedt 
it  ahall  not  be  a  defense:  (a)  That  the  em- 
ployee was  negligent;  (b)  That  the  injury 
was  caused  by  the  negligence  of  a  fellow  em- 
ployee; (c)  That  the  employee  has  assumed 
the  risk  of  the  injury." 

The  respondent's  brief  proceeds  to  state  its 
contention  as  follows: 

"This  is  the  section  of  the  act  which  defines 
those  industrial  accidents  which  the  legislat- 
ure had  under  consideration  and  against 
which  it  sought  to  protect  the  employee. 
Hence,  to  entitle  the  workman  to  eompens»- 
tion,  the  following  elements  must  appear  ( 1 ) 
that  the  workman  suffered  an  injury;  (2) 
that  he  suffered  an  injury  by  'accident;' 
(3)  that  the  injury  and  the  accident  arose 
'out  of  the  employment,  and  (4)  that  the  in- 
jury and  the  accident  arose  In  the  course  of 
the  employment. 

"By  this  language  the  l^slature  intended 
Dot  simply  that  the  'injury,'  but  that  both  the 
'ujury'  and  the  'accident'  must  arise  out  of 
and  in  the  course  of  the  employment.  In  the 
great  majority  of  cases  it  would  be  impossi- 
ble to  separate  the  injury  and  the  accident, 
80  that  one  might  arise  out  of  the  employ- 
ment while  the  other  would  not.  In  the  case 
before  us,  while  we  may  admit  for  the  saka 
of  argument  that  the  particular  injury — ^the 
broken  collar  bone  and  ribs — were  caused  by 
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the  fall;  that  the  fall  arose  out  of  and  in 
the  course  of  the  employment  because  the  pe- 
titioner at  that  moment  happened  to  be  sit- 
ting on  the  seat  of  his  cab, — it  by  no  means 
follows  that  the  'accident'  arose  'out  of  the 
employment.  This,  we  believe,  is  where  the 
>  authorities  which  will  no  doubt  appear  on  the 
petitioner's  brief,  have  gone  astray.  That 
the  'accident'  occurred  'in  the  oourse  of  the 
employment  is  admitted."  .  .  .  "The  re- 
spondent takes  the  position  (1)  that  there  is 
no  evidence  to  support  the  finding  of  the  pre- 
siding justice  that  either  [425]  the  injury  or 
the  accident  arose  out  of  and  in  the  course 
of  the  employment,  and  (2)  that  such  find- 
ing was  against  the  law  since  the  legislature 
never  intended  that  act  to  apply  to  accidents 
caused  solely  by  a  workman's  previously  disr 
eased  condition." 

The  only  respect  in  which  this  decree  is 
challenged  by  the  appellant  is  as  to  the  find- 
ing of  fact  that  the  petitioner  "received  a  per- 
sonal injury  by  accident  arising  out  of  .  .  . 
said  employment;"  and  the  appellant  con- 
tends that  the  accident  was  solely  due  to  the 
previously  diseased  condition  of  the  petition- 
er and  not  at  all  to  the  employment. 

It  must  be  obvious  that  the  petitioner,  as 
the  driver  of  a  hack,  seated  at  a  height  of 
four  or  five  feet  from  the  ground  upon  a  mov- 
ing vehicle  is  exposed  to  some  risk  of  acci- 
dent which  would  not  be  incident  to  an  oc- 
cupation carried  on  by  a  person  seated  upon 
the  ground  or  upon  a  stationary  platform. 
And  this  would  be  more  so  in  case  of  an  em- 
ployee subject  to  attacks  of  vertigo  or  dizzi- 
ness, or  of  temporary  unconsciousness.  Now 
although  there  is  some  evidence  that  the  peti- 
tioner admitted  that  he  had  an  attack  of 
dizziness  or  unconsciousness  just  before  he 
fell,  and  that  caused  him  to  fall,  it  is  to  be 
noted  that  there  is  no  evidence  that  he  had 
ever  before  had  such  an  attack  when  he  was 
driving;  his  only  previous  disability,  so  far 
as  the  evidence  shows^  had  been  a  slight  tem- 
porary disability  due  to  displacement  of  his 
truss,  when  at  work  harnessing  his  horses, 
and  which  required  him  to  lie  down  for  a 
few  minutes  to  readjust  his  truss;  and  he 
was  also  unable  on  account  of  his  rupture  to 
lift  trunks  on  or  off  his  hack.  There  is  no 
evidence  that  he  had  at  any  time  before  the 
accident  had  any  disability  with  regard  to 
driving  his  horses  when  he  was  seated  upon 
the  carriage.  But  there  is  direct  and  posi- 
tive evidence  from  a  witness  who  saw  him 
fall,  who  said,  "I  thought  .  .  .  that  the 
horses  ran  against  the  curbstone  and  he  fell 
off  headfirst;"  that  "the  horses  was  coming 
down  the  side  of  the  sidewalk,  not  running, 
but  not  coming  easy,  on  a  kind  of  a  gallop, 
and  the  first  thing  I  see  he  was  [426]  pitched 
out  headfirst  on  the  side,  that  way,"  (illus- 
trating) ;   that  "he  was  pitched  up  on  the 
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side,  half  on  the  sidewalk  and  half  on  the 
hill/'  This  evidence  shows  that  the  petition- 
er's fall  was  more  than  the  mere  inert  fall 
or  collapse  of  an  unconscious  man  (see  Lewis 
V.  Globe  Indemnity  Co.  Mass.  Worlcmen's 
Comp.  Gas.  1912-1913,  p.  48;  Sanderson  v. 
Same,  lb.  p.  224,  229) ;  that  it  was  a  positive 
throwing  or  pitching  of  the  driver  from  his 
seat  by  the  movement  of  the  hack  turning  or 
lurching  into  the  gutter,  toward  or  against 
the  curbstone  and  might  have  happened  to  a 
driver  in  full  possession  of  his  senses;  and 
although  the  justice  of  the  Superior  Court  in 
his  rescript  does  not  allude  to  this  evidence, 
it  is  to  be  presumed  that,  when  he  came  to 
enter  his  final  decree  and  decreed  that  peti- 
tioner "received  a  personal  injury  by  accident 
arising  out  of"  .  .  .  "said  employment," 
he  made  his  finding  upon  all  the  evidence  be- 
fore him.  We  thiiik  that  the  evidence  above 
quoted  therefore  was  such  as  to  warrant  the 
Ending  of  fact  which  is  here  challenged,  and 
that  under  the  decision  in  Jillson  v.  Boss,  38 
R.  I.  145,  94  Atl.  717  (July  2,  1916),  we 
should  not  be  justified  In  setting  aside  the 
decree  upon  this  ground, — since  the  act  pro- 
vides that  findings  of  fact,  in  the  absence  of 
fraud,  shall  be  conclusive. 

The  evidence  does  not  show,  as  claimed  by 
the  appellant,  that  the  petitioner's  fall  was 
"caused  solely  by  the  workman's  previously 
diseased  condition,"  nor  does  the  justice  of 
the  Superior  Court  so  decide ;  the  justice  says 
in  his  decree  "the  fall  probably  being  due  to 
dizziness  or  unconsciousness  induced  by  a  dis- 
ease from  which  he  was  sufi'ering,"  etc.  But 
the  decree  also  finds  that  the  accident  was 
one  "arising  out  of  .  .  .  said  employ- 
ment;" there  is  at  least  as  much  evidence 
that  the  fall  was  due  to  an  unexpected  and 
accidental  lurch  of  the  hack  into  the  gutter 
and  towards  or  against  the  curbstone,  as 
that  it  was  due  to  dizziness  or  unconscious- 
ness induced  by  disease.  It  seems  to  this 
court  that  the  decision  and  the  decree  ap- 
pealed from  embody  a  conclusive  finding  of 
fact  that  dizziness  or  unconsciousness  was 
not  the  [427J  sole  cause  of  the  fall  and  that 
there  was  evidence  from  which  the  justice 
could  find  as  he  did  that  the  accident  arose 
oiit  of  the  employment. 

Several  cases  have  been  cited  on  behalf  of 
the  petitioner  where  it  appeared  that  the 
claimant  had,  prior  to  the  accident,  been  suf- 
fering from  disease  and  where  it  appeared 
that  the  diseased  condition  predisposed  the 
claimant  to  the  accident  which  occurred,  and 
where  it  has  nevertheless  been  held  that  the 
claimant  was  entitled  to  recover.  In  a  very 
well  considered  case  in  the  English  Court  of 
Appeal,  decided  in  1905,  under  the  English 
Workmen's  Compensation  Act,  Wicks  v.  Dow- 
ell  [1905]  2  K.  B.  D.  225,  2  Ann.  Cas.  732, 
it  appears  that  a  workman  employed  in  un- 


loading coal  from  a  ship,  who  was  required 
in  the  course  of  his  duty  to  stand  by  the  open 
hatchway  through  which  the  coal  was  being 
brought  up  from  the  hold,  was  seized  with  an 
epileptic  fit  while  at  work,  and  fell  into  the 
hold  and  was  seriously  injured;  it  was  held 
that  regard  must  be  had  to  the  proximate 
cause  of  the  accident  resulting  in  the  injury, 
which  was  to  be  found  in  the  necessary  prox- 
imity of  the  workman  to  the  hatchway;  that 
the  accident  therefore  arose  "out  of"  as  well 
as  "in  the  course  of"  his  employment,  and 
that  he  was  entitled  to  compensiition  under 
the  act.  It  appeared  that  the  employee  was 
subject  to  epileptic  fits;  that  it  was  his  duty 
to  stand  on  a  wooden  stage  close  to  the  edge 
of  the  hatchway ;  the  stage  being  so  construct- 
ed as  to  enable  him  to  look  down  into  the 
hold,  and  while  standing  on  the  stage  he  had 
to  regulate  the  descent  of  the  bucket  into, 
and  its  ascent  out  of,  the  hold  by  means  of  a 
long  pole,  and  also  to  give  the  neecessary 
signals  to  the  man  who  was  working  tlie 
crane;  while  thus  engaged  he  was  seized 
with  an  epileptic  fit  and  fell  through  the 
hatchway  into  the  hold  and  sustained  yery 
serious  injuries.  He  had  had  an  epileptic  fit 
on  three  previous  occasions.  The  county 
court  judge  held  that  the  accident  was  due 
to  the  fit  and  did  not  arise  out  of  the  em- 
ployment within  the  meaning  of  the  act,  and 
refused  to  award  compensation.  The  appli- 
cant appealed.  In  the  [428]  Court  of  Appeal 
it  was  contended,  as  here,  that  "as  the  origi- 
nal cause  of  the  applicant's  fall  was  the  fit 
with  which  he  was  seized,  the  cause  was  one 
which  the  man  himself  carried  about  with 
him,  and  that  the  damage  which  he  sustained 
did  not  arise  out  of  and  in  the  course  of  his 
employment,  but  arose  out  of  the  idiopathic 
condition  of  the  workman  at  the  time."  The 
court  fully  discusses  and  disposes  of  his  con- 
tention upon  principle  and  authority  and 
determines  that  the  thing  which  happened 
was  an  "accident"  within  the  meaning  of  the 
act.  The  court,  after-  discussing  the  rules 
and  principles  laid  down  in  accident  insur- 
ance cases,  speaking  through  Collins,  M.  R., 
says,  p.  229: 

"But  those  authorities  are  in  my  judgment 
directly  in  poiut.  A  man  is  picked  up  at  the 
bottom  of  the  hold  of  a  ship  suffering  from 
injuries:  what  is  the  cause  of  his  condi- 
tion? The  proximate  cause  obviously  is  that 
he  has  fallen  from  a  height.  But  it  is  sug- 
gested that  if  the  occurrence  is  analysed,  it 
will  be  seen  that  the  accident  was  caused 
by  the  idiopathic  disease  from  which  the  man 
was  sufi'ering,  and  that  therefore  the  acci- 
dent did  not  arise  out  of  his  employment. 
At  that  point  the  authorities  come  in,  to  the 
effect  that,  although  the  cause  of  the  fall  was 
a  fit,  the  cause  of  the  injuries  was  the  fall 
itself,  and  they  are  direct  authorities  that 
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tlie  injury  in  t]i€  present  case  was  caused  by 
tn  aeeident. 

"Then  did  the  accident  arise  out. of  the 
man's  employment?    When  we  get  rid  of  the 
oonlusion  caused  by  the  fact  that  the  fall 
was  originally  caused  l^  the  fit  and  the  con^ 
fusion  involved  in  not  dissociating  the  injury, 
and  its  actual  physical  cause  from  the  more 
remote  cause,  that  is  to  say,  from  the  fit^ 
the  difficulty   arising   from   the   words  'out 
of  the  employment'  it  removed.    How  does  it 
come  about  in  the  present  case  that  the  ac^ 
cident  arose  out  of  the  employment?     Be- 
cause by  the  conditions  of  his  employment 
the  workman  was  bound  to  stand  on  the  edge 
of  what  I  may  style  a  precipice,  and  i^  in 
that  position  he  was  seized  with  a  fit  he  would 
almost  necessarily  fall  over.     If  that  is  so, 
[429]  the  accident  was  caused  by  his  neces- 
sary proximity  to  the  precipice,  for  the  fall 
was  brought  about  by  the  necessity  for  his 
standing  in  that  position.    Upon  the  authori- 
ties I  think  the  case  is  clear:     an  accident 
does  not  cease  to  be  such  because  its  remote 
cause  was  the   idiopathic   condition   of  the 
injured  man;   we  must  dissociate  that  idio- 
pathic condition   from  the  other  facts  and 
remember  that  he  was  obliged  to  run  the 
risk  by  the  very  nature  of  his  employment, 
and  that  the   dangerous   fall   was   brought 
about  by  the  conditions  of  that  employment. 
I  think,  therefore,  that  the  present  case  comes 
within  the  purview  of  the  Workmen's  Com- 
pensation Act,  and  that  there  is  nothing  in 
either  the  decision  or  the  dicta  of  the  learned 
Lords  in  Fenton  v.  Thorley  [1903]  App.  Cas. 
443  (1)  which  in  any  way  qualifies  the  view 
that  I  have  endeavored  to  express.    The  ap- 
peal must  be  allowed. 

"Mathew,  L.  J.    I  aan  of  the  same  opinion. 
The  ease  affords  an  illustration  of  the  rule 
that  one  should  look  to  the  immediate,  and 
not  to  the  remote,  cause.     In  this  case  the 
immediate  cause  oif  the  injury  was  the  fall: 
I  see  no  reason  why  we  should  hold  that 
there  was  not  an  accident  within  the  meaning 
of  this  statute.     The  true  mode  of  dealing 
with  the  case  is  shown  by  a  reference  to  the 
insurance  cases  that  were  cited  during  the 
argument.     In  Fenton  v.  Thorley   (2)   Lord 
Maenaghten    said:      'One    other    remark    I 
should  like  to  make.     It  does  seem  to  me 
extraordinary  that  anybody  should  suppose 
that  when  the  advantage  of  insnrance  against 
accident  at  their  employers'  expense  was  be- 
ing conferred  on  workmen,  Parliament  could 
l^ave  intended  to  exclude  from  the  benefit  of 
the  act  some  injuries  ordinarily  described  as 
"accidents"  which  beyond  all  others  merit 
favourable  consideration  in  the  interest  of 
workmen  and  employers  alike.'    If  we  apply 
that  view  to  the  particular  case,  and  treat 
the  claim  as  an  action  brought  upon  a  policy 
of  innranoe  against  aeoideats  arising  out 
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of  the  employment  of  the  assured,  there  can 
be  no  question  that  such  a  policy  would  cov- 
er the  case.  In  my  opinion  we  ought  not  to 
go  back  along  the  train  of  circumstances  and 
trace  [430]  the  accident  to  some  remote 
source  .when  it  is  plain  that  the  man  was 
in  fact  injured  by  falling  from  the  place 
where  he  was  standing,  and  where  it  was  his 
duty  to  staad,  in  discharge  of  his  duty  to 
his  employer. 

"Cozens-Hardy,  L.J.  I  agree,  and  have 
little  to  add.  It  seems  plain  to  me  on  the 
authorities  that  what  happened  here  was  an 
'accident.'  It  is  also  plain,  and  indeed  is  not 
contested,  that  the  accident  happened  in  the 
course  of  the  employment;  the  only  difficulty 
is  whether  it  arose  'out  of  the  employment; 
on  the  whole  I  am  of  opinion  that  it  did.  If 
I  could  adopt  the  view  that  has  been  pressed 
upon  us,  'that  the  employer  is  not  liable  for 
the  remote  consequences  of  a  disability  which 
the  workman  brings  with  him  to  his  work, 
I  should  come  to  a  different  conclusion;  but 
I  think  the  truer  view  is  that  a  man  always 
brings  some  disability  with  him;  it  may  be 
a  disability  arising  from  age;  it  may  be  of 
some  oth^r  nature.  A  workman  who  is  put 
in  a  dangerous  position  in  order  to  do  his 
work  is  more  liable  to  an  accident  by  reason 
of  the  disability  which  he  brings  with  him 
than  he  would,  otherwise  be.  Again,  an  old 
man  is  inherently  more  likely  to  meet  with 
an  accident  than  a  young  one,  but  an  employ- 
er could  not  excuse  himself  on  the  ground  of 
the  man's  age.  The  same  consideration  ap- 
plies to  a  tendency  to  illness  or  to  a  fit; 
anw  if  a  man  with  such  a  tendency  is  told 
to  go  to  work  in  a  dangerous  position  and 
there  meets  with  an  accident,  the  accident 
none  the  less  arises  out  of  his  employment 
because  its  remote  cause  is  to  be  found  in 
his  own  physical  condition, 

"Appeal  allowed." 

The  case  of  Wicks  v.  Dowell,  supra,  was 
followed  in  the  case  of  DriscoU  v.  Cushman's 
Express  Co.  Mass.  W.  C.  C.  (July  1,  1912- 
June  30,  1913,  pp.  125,  130 ) ,  where  tiie  driver 
of  an  express  wagon,  employed  by  the  de- 
fendant, while  driving  his  wagon,  suffered  a 
fainting  fit,  or  an  ''epileptiform  attack,"  fall- 
ing from  his  wagon  and  fracturing  his  skull, 
dying  from  the  effect  of  the  fracture.  It  was 
held  by  the  [431]  Industrial  Accident  Board, 
in  review,  and  in  confirmation  of  the  decision 
'  of  the  Conunittee  of  Arbitration,  that  the 
employee  was  exposed  to  a  substantial  and 
increased  risk  owing  to  his  occupation,  that 
the  injury  arose  out  of  and  in  the  course  of 
his  employment,  and  that  the  dependent 
mother  was  entitled  to  compensation. 

Wicks  V.  Dowell,  supra,  was  cited  by  the 
court  with  apparent  approval  in  Fennah  v. 
Midland,  etc.  Ry.  45  Ir.  L.  T.     (Eng.)    192, 
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4  B.  W.  G.  0.  440,  442,  a  case  decided  in  the 
Court  of  Appeal,  Ireland,  1911;  and  has  heen 
frequently  cited  in  argument  both  in  the  Eng- 
lish Court  of  Appeal  and  in  the  House  of 
Lords.  No  case  has  been  cited  to  us  in  which 
that  case  has  been  criticised,  modified^  doubt- 
ed or  overruled. 

A  number  of  cases  have  been  cited  to  us 
involving  the  same  general  principle  that 
where  the  previous  diseased  condition  or  tem- 
porary illness  of  the  employee  is  a  contrib- 
uting or  antecedent  cause  of  the  accident, 
nevertheless  the  employee  may  recover.  See 
Steamship  Swansea  Vale  v.  Rice,  4  B,  W. 
O.  C.  298,  a  case  of  temporary  illness,  con- 
tributing to  the  accident  of  falling  overboard 
from  a  vessel.  Fennah  v.  Midland,  etc.  Ry. 
4  B.  W.  C.  C.  440,  where  an  engine  driver, 
at  work  on  his  engine  while  stopped  at  a 
station,  tightening  up  a  nut,  fell  to  the  per- 
manent way  and  died  from  the  effects  of  the 
fall;  and  where  it  appeared  that  he  had  pre- 
viously had  fainting  fits,  it  was  held  that 
recovery  could  be  had;  that  it  was  an  acci- 
dent arising  out  of  his  employment;  Ismay 
V.  Williamson,  1  B.  W.  C.  C.  232  (House  of 
Lords),  where  the  accident  was  a  heat-stroke 
from  a  furnace  which  happened  to  a  hand 
employed  in  the  engine-room,  and  who  was 
shown  to  have  been  in  poor  physical  condi- 
tion, not  fit  to  stand  the  heat;  Clover  v. 
Hughes,  3  B.  W.  C.  C.  275  (House  of  Lords), 
a  case  of  death  of  a  workman  who  had  a 
very  serious  aneurism  of  the  aorta,  which 
ruptured  while  he  was  engaged  in  his  ordi- 
nary occupation;  disease  of  long  standing; 
M'Innes  v.  Dunsmuir,  1  B.  W.  C.  C.  226 
(Court  of  Session,  Scotland),  where  a  work- 
man having  hardening  of  the  [432]  arteries, 
by  over  exertion  brought  on  cerebral  hemor- 
rhage, which  was  more  likely  to  occur  in 
his  case  on  account  of  the  hardening  of  the 
arteries;  Maskery  v.  Lancashire  Shipping  Co. 
<1914)  Stone's  W.  C.  &  Ins.  Cas.  290  (Court 
of  Appeal,  England ) ,  case  of  death  from  heat- 
stroke Buffered  by  a  laborer  in  the  engine 
room  of  a  steamer  in  the  Red  Sea,  deceased 
being  physically  unfit  for  the  work  which 
involved  exposure  to  extreme  heat;  citing 
Ismay  v.  Williamson,  supra.  See  also  Mor- 
gan V.  Zenaida,  2  B.  W.  C.  C.  19,  and  Aiken 
V.  Finlayson  (1914)  Stone's  W.  C.  &  Ins.  Cas. 
398. 

'  We  are  of  the  opinion  that  the  decree 
appealed  from  in  this  case  is  fully  supported 
by  the  evidence;  and  under  the  principles 
of  law  80  clearly  set  forth  in  the  above  cited 
cases,  with  which  we  find  no  reason  to  dis- 
sent, we  find  that  what  happened  to  the  pe- 
titioner was  an  "accident''  under  the  terms 
of  the  act,  and  that  the  accident '  "arose  out 
of    .    .    .    the  employment." 

The  appellant  cites  a  few  cases  which  do 
not  seem  to  this  court  to  have  any  weight 
in  this  connection,  since  the  court  in  each 


case  found  that  injury  or  death  of  the  em- 
ployee did  not  ^'arise  out  of  the  employment," 
but  arose  from  natural  causes  to  which  any- 
one not  so  employed  would  have  been  equally 
subject, — Sheldon  v.  Needham  (1914)  Stone's 
W.  C.  &  Ins.  Cas.  274;  Rodger  v.  Paisley 
School  Board  (1912)  Gordon's  W.  C.  Cas. 
157;  Robson  v.  Blakey  (1912)  Gordon's  W. 
C.  Cas.  86;  Butler  v.  Burton-on-Trent  Union 
[1912]  Gordon's  W.  C.  Cas.  (Eng.)  222; 
Thackway  v.  Connelly,  3  B.  W,  C.  C.  37,  and 
Nash  v. '"Rangatira"  (1914)  Stone's  W.  C. 
&  Ins.  Cas.  490;  in  the  latter  case  the 
accident  and  death  were  found  to  have  arisen 
out  of  intoxication  and  not  out  of  the  em- 
ployment. We  have  carefully  examined  all 
of  these  latter  cases  and  find  nothing  therein 
to  disturb  our  conclusions. 

Our  decision  is  that  the  decree  appealed 
from  be  affirmed;  that  the  appeal  be  dis- 
missed and  the  cause  remanded  to  the  Su- 
perior Court  for  further  proceedings. 

[433.1  Vincent,  J.  {dUsenting), — ^I  am  un- 
able to  agree  with  the  majority  of  the  court 
in  affirming  the  decree  of  the  Superior  Court 
and  dismissing  the  respondent's  appeal.  - 

The  petitioner,  at  the  time  of  the  accident, 
was  in  the  employ  of  the  respondent  company 
as  driver  of  a  vehicle  commonly  known  as  a 
hack  or  hackney  carriage,  such  employment 
requiring  him  to  occupy  the  elevated  seat 
common  thereto.  On  the  day  of  the  accident, 
while  the  petitioner  was  driving  along  one 
of  the  public  streets,  he  became  wholly  or 
partially  unconscious,  or  was  seised  with 
dizziness  or  vertigo,  whereupon  he  fell  from 
his  seat  to  the  ground,  sustaining  some  in- 
juries. 

It  is  not  disputed  that  the  petitioner  had, 
for  a  considerable  period  prior  to  the  time 
of  his  accident,  been  in  a  condition  of  health 
which  might  at  any  moment  cause  him  to 
become  unconscious  or  dizzy  to  an  extent 
which  would  deprive  him,  temporarily  at 
least,  of  physical  control. 

The  majority  opinion  proceeds  upon  the 
theory  that  there  was  some  testimony  pro- 
duced in  the  court  below,  showing  that  the 
fall  of  the  petitioner,  from  his  seat  on  the 
hack,  was  occasioned  by  a  sudden  contact  of 
the  wheel  with  the  curbstone.  The  testimony 
referred  to  is  that  of  Mrs.  McKenna,  who  at 
the  time  of  the  aoci/ient,  was  sitting  at  her 
window  and  viewed  the  scene  across  two 
streets.  On  examining  her  testimony,  bear- 
ing in  mind  that  the  burden  of  proof  is  upon 
the  petitioner  to  show  that  the  accident  arose 
out  of  the  employment,  I  find  that  it  amounts 
to  nothing.  She  says  in  her  direct  exami- 
nation: "I  thought  he  stumbled  against  the 
curbstone;  that  the  horses  ran  against  the 
curbstone  and  he  fell  off  head  first."  This 
in  itself  is  not  testimony  tending  to  prove 
that  the  wheel  of  the  hack  came  in  contact 
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with  the  curbstone.    It  is  simply  the  way  in 
which  the  witness,  viewing  the  situation  from 
a  distance,  imagined  that  the  fall  must  have 
been  occasioned.    Later,  in  cross-examination 
any   doubt  about  her  testimony  is  disposed 
of  when  she  says,  in  answer  to  the  question, 
^'You  didn't  see  anything  happen  to  the  hack 
or  to  the  horses  or  anything  [434]  except  Mr. 
Carroll  pitch  off  from  the  hack,  did  you?" 
''That  is  all,   that  is   all   I   noticed   then." 
This  testimony  not  only  fails  to  sustain  the 
burden  of  proof  before  mentioned,  but  it  is 
not  testimony  from  which  it  can  be  reasonably 
assumed  or  inferred  that  the  wheel  of  the 
hack  came  in  contact  with  the  curbstone  at 
alL     Mrs.  McKenna  did  not  see  the  wheel 
strike  the  curbstone  and  does  not  claim  to 
have  seen  anything  of  the  kind.     The  peti- 
tioner does  not  claim  that  his  wheel  struck 
the  cnrbstone   or   went   into  the   gutter,  in 
fact,  he  says  he  does  not  remember  any  jump- 
ing of  the  horses  or  hitting  any  stone  or 
ditch.    Upon  this  state  of  the  testimony  how 
can  it  be  assumed  that  the  proximate  cause 
of  the  accident  was  the  contact  of  the  wheel 
with  the  curbing  of  the  street?     It  is  also 
evident  that  the  Superior  Court  did  not  con- 
sider this  evidence  sufficient  when  it  said: 
''That  the  cause  of  such  injury  was  falling 
from  the  driver's  seat  of  the  hack  which  the 
petitioner  was  driving  in  the  regular  course 
of  his  employment,  the  fall  probably  being 
'due  to  dizzineas  or  unconsciousnesB  induced 
by  a  disease  from  which  he  was  suffering. 
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Further  than  this  the  petitioner  told  Mr. 
Stockard,  in  speaking  of  the  accident,  that 
he  felt  a  dizzy  spell  coming  on.  That  he  made 
such  a  statement  to  Mr.  Stockard  the  peti- 
tioner nowhere  denies,  but  in  his  direct  tes- 
timony he  says  thatt  he  lost  consciousness 
when  he  fell. 

There  is  some  testimony  on  the  part  of  the 
petitioner  that  in  his  descenl  from  the  hack 
he  came  in  contact  with  some  portion  of  the 
outfit,  presumably  the  whiffletree  or  crossbar, 
from  which  it  might  be  argued  that  his  real- 
ization of  such  an  occurrence  tended  to  show 
that  he  was  not  wholly  unconscious  at  the 
time  of  the  accident.  It  is  not,  however, 
important  to  ascertain  the  exact  degree  of 
mental  power  or  physical  control  which  the 
petitioner  possessed  at  the  time  of  and  imme- 
diately preceding  his  fall.  Whether  he  was 
partially  or  wholly  unconscious  or  simply 
dizzy,  without  being  unconscious  at  all,  is  not 
important  in  this  consideration.  It  cannot 
be  seriously  or  reasonably  claimed  that  his 
[435]  fall  was  occasioned  btherwise  than  by 
a  Budden  seizure  of  some  kind  induced  by  his 
physical  condition.  The  court  below,  in  its 
findings  of  fact,  reached  that  conclusion. 
Furthermore,  it  is  not  claimed  that  the  physi- 
cal condition  of  the  petitioner  was  brought 
about  or  affected  by  his  employment  or  that 
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-his  employment  in  any  way  operated,  in  con- 
nection with  his  diseased  condition,  to  bring 
about  or  produce  the  particular  attack  which 
caused  this  fall. 

The  statute  regulating  ti\e  compensation  of 
workmen  provides  that  such  compensation 
is  only  payable  in  cases  where  the  injuries 
sustained  arise  out  of  and  in  the  course  of 
the  employment  and  it  is  generally  conceded 
by  the  authorities  that  the  burden  is  upon 
the  petitioner  to  show  that  his  injuries  arose 
both  out  of  and  in  the  course  of  his  employ- 
ment. There  is  no  question  in  the  present 
case  but  what  the  accident  occurred  in  the 
course  of  the  employment,  but  did  it  arise 
out  of  the  employment?  It  is  quite  clear  to 
my  mind  that  it  did  not. 

It  seems  to  me  to  be  desirable,  not  to  say 
necessary,  to  determine  first,  what  is  the 
proximate  cause  of  the  accident,  and  second, 
whether  ofs  not  there  is  any  relation  between 
such  proximate  cause  and  the  employment  in 
which  the  petitioner  was  engaged. 

In  the  old  case  of  Scott  v.  Shepherd,  de- 
cided in  1770,  and  reported  in  2  W.  Bl. 
(£ng.)  892,  which  is  more  popularly  known 
as  the  "Squib''  case,  it  was  held  that  trespass 
and  assault  will  lie  for  originally  throwing  a 
lighted  squib  which  after  having  been  thrown 
about  in  self-defense  by  other  persons  at  last 
put  out  the  plaintiff's  eye.  The  question 
there  was  whether  the  action  could  be  main- 
tained against  the  person  who  first  threw 
the  squib  and  it  was  held  that  such  action 
could  be  maintained.  In  a  recent  law  pub- 
lication called  the  "Docket,"  under  date  of 
December,  1015,  I  find  the  following  comment 
upon  the  Squib  Case:  "Many,  many  cases 
have  been  bottomed  on  the  Squib  Case,  that 
unhappy  accident  seeming  to  have  an  illus- 
trative value  beyond  any  other  instance  of 
causal  connection  ever  brought  [436]  to  the 
attention  of  court  or  counsel.  The  most  re- 
cent, oi  note,  is  Salmi  v.  Columbia,  etc.  River 
R.  Co.  75  Ore.  200,  146  Pac.  819,  L.R.A.1916D 
834,  and  comes  from  Or^on,  where  the  com- 
plainant, a  woman,  lived  near  a  railroad 
right  of  way  on  which  the  railroad  company 
exploded  a  'large  and  unsafe  blast,'  so  great- 
ly frightening  complainant  that  she  swooned, 
and  swooning,  fell,  and  falling,  injured  her- 
self, sustaining  a  rupture.  In  refuting  the 
contention  that  she  could  not  recover  for  inju- 
ries from  fright  alone,  Burnett,  J.,  in  an  able 
opinion,  after  referring  to  the  analogy  to 
the  noted  Squib  Case,  says:  likewise  in  this 
instance  the  explosion  of  the  blast  naturally 
produced  the  mental  state  of  fright,  the 
fright  the  faint,  the  faint  the  fall,  the  fall 
the  fracture  of  the  abdominal  wall,  upon 
which  the  plaintiff  rests  her  cause  of  ac- 
tion.' " 

The  law  as  laid  down  in  the  Squib  Case 
has  continued  to  be  the  law  in  England  and 
this  country  down  to  the  present  time  and 
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it  determines  that  a  defendant  who  exerted, 
the  original  force  is  responsible  for  the  injury, 
such  force  having  been  transmitted  to  the 
plaintiff  through  a  series  of  acts  which  were 
the  direct  consequence  of  the  original  act. 
In  other  words,  the  original  act  was  the 
proximate  cause  of  the  injury  to  the  plain- 
tiff. 

In  a  case  of  this  character  the  proximate 
cause  is  always  that  cause,  which,  acting 
through  a  natural  sequence  of  events  causes 
the  injury.  The  cases  furnish  a  multitude 
of  definitions  of  proximate  cause  which,  while 
they  are  couched  in  different  language,  are 
substantially  the  same  in  substance  as,  for 
example,  ''The  proximate  cause  is  the  domi- 
nant cause,  not  the  one  which  is  incidental 
to  that  cause,  its  mere  instrument,  though 
the  latter  may  be  nearest  in  place  and  time 
to  the  loss;*'  again,  "The  proximate  cause 
is  the  dominant  controlling  one  and  not  those 
which  are  mere  incidents;"  and  further^ 
"The  proximate  cause  of  an  accident  is  a 
cause  without  which  the  accident  would  not 
have  occurred."  See  5  Words  &  Phrases, 
5762  and  cases  cited. 

[437]  Applying  this  principle  to  the  case 
in  hand  the  conclusion  is  inevitable  that  the 
unconsciousness  or  dizziness  of  the  petition- 
er was  the  proximate  cause  of  his  accident. 
It  was  the  one  thing  without  which  the  ac- 
cident would  not  have  happened;  it  was  the 
dominant  cause  and  the  subsequent  fall  and 
contact  with  the  ground  were  simply  inci- 
dents or  events  which  naturally  and  necefr- 
sarily  followed.  This  being  so  it  cannot  be 
reasonably  argued,  under  the  evidence  in  this 
case,  that  as  between  the  employment  and  the 
cause  of  the  accident  there  was  any  relation 
whatsoever  and  therefore  it  cannot  be  said 
that  the  injuries  of  the  petitioner  arose  out 
of  his  employment. 

The  majority  opinion  in  support  if  its  con- 
clusions cites  ten  cases.  Two  of  the  cases 
cited  cannot  be  distinguished  from  the  case 
before  us,  namely.  Wicks  v.  Dowell  [1905]  2 
K.  B.  (Eng.)  225,  and  Driseoll  v.  Cushman, 
Mass.  W.  C.  C.  June  30,  1913,  pp.  126,  130. 
The  remaining  eight  cases  cited  are  easily 
and  readily  distinguishable. 

The  case  of  Fennah  v.  Midland,  etc.  Ry. 
4  B.  W.  C.  G.  (Eng.)  440,  was  that  of  an 
engine  driver  who  was .  tightening  up  a  nut 
upon  his  engine  while  his  train  was  at  the 
station.  He  was  later  found  lying  between 
the  engine  and  platform  and  died  in  a  few 
minutes.  There  was  evidence  showing  that 
on  three  previous  occasions  when  the  train 
was  at  a  station  the  deceased  had  fainted, 
but  a  few  days  prior  to  the  time  of  his  de- 
cease he  was  examined  by  a  physician  of  the 
company  and  found  physically  fit.  This  oaae 
is  materially  different  from  the  case  at  bar, 
there  being  no  testimony  whatever  that  he 


suffered  a  fainting  fit  at  the  time  of  his  death 
or  that  the  proximate  cause  of  the  accident 
was  anything  else  than  the  fall. 

The  case  of  Ismay  v.  Williamson,  1  B.  W. 
C.  C.  (£ng.)  232,  was  a  case  in  which  a  sea- 
man employed  as  a  trimmer  on  board  ship 
whilst  engaged  in  drawing  ashes  from  the 
bottom  of  the  ship's  furnace  had  ft  heat  stroke 
from  which  he  died.  In  M'Innes  v.  Dunsmuir, 
1  B.  W.  C.  C.  (Eng.)  226,  a  workman,  in  the 
course  of  his  ordinary  and  usual  employment) 
overexerted  [438]  himself  and  brought  on  an 
attack  of  cerebral  hemorrhage.  In  Clover  v. 
Hughes,  3  B.  W.  C.  C.  (Eng.)  276,  a  work- 
man suffering  from  aneurysm  of  the  aorta 
was  doing  his  work  in  the  ordinary  way  by 
tightening  a  nut  with  a  spanner.  This  ordi- 
nary strain  caused  a  rupture  of  the  aneurysm, 
resulting  in  death.  In  Maskery  v.  Lancashire 
Shipping  Co.  [1914]  Stone's  W.  C.  &  Ina 
Cas.  (Eng.)  290,  an  engineer  while  working 
in  the  engine  room  of  a  steamer  in  the  Red 
Sea  sustained  a  heat  stroke  from  the  effects 
of  which  he  died.  In  Aitken  v.  Finlayson 
[1914]  Stone's  W.  C.  &  Ins.  Cas.  (Eng.) 
398,  a  workman  running  to  the  scene  of  an 
accident  and  thence  to  telephone  for  a  doc- 
tor by  his  exertion  brought  on  a  fit  of  apo- 
plexy. 

It  will  readily  be  observed  that  in  each  of 
the  last  six  cases  the  death  or  injury  was 
brought  about  by  influences  directly  proceed- 
ing from  the  employment  as,  for  instance, 
where  a  man  suffered  a  stroke  from  the  heat 
of  a  furnace  about  which  and  in  connection 
with  which  he  was  employed.  All  these  last 
mentioned  oases  are  decidedly  different  from 
the  case  at  bar  where  there  is  no  proof  what- 
soever that  the  impaired  physical  condition 
of  the  petitioner  was  due  to  or  was  even 
aroused  by  his  employment. 

In  the  case  of  Steamship  Swansea  Vale  v. 
Bice,  4  B.  W.  0.  C.  (Eng.)  298,  the  chief 
officer  of  a  steam  vessel  fell  overboard  during 
his  duty  on  deck.  Some  two  or  three  hours 
prior  to  the  accident  he  had  gone  below,  com- 
plaining of  headache  and  giddiness,  had  taken 
a  dose  of  castor  oil  and  returned  to  his  duty 
on  deck.  There  was,  however,  no  testimony 
nor  any  other  circumstances  from  which  it 
might  be  inferred  that  the  officer  was  suffer- 
ing from  giddiness  at  the  time  of  the  accident 
and  that  case  is  therefore  materially  unlike 
the  one  which  I  am  considering  here. 

The  case  of  Driseoll  v.  Cushman  k  Co. 
Mass.  W.  C.  C.  June  30,  1913,  pp.  125,  130, 
which  follows  to  some  extent  the  ease  of 
Wicks  V.  Dowell  [1906]  2  K.  B.  (Eng.)  225, 
also  differs  from  it  in  some  respects.  The 
board  of  arbitration  there  held  that  the  em- 
ployed was  exposed  to  a  substantially  in- 
creased risk  [439]  owing  to  the  position  in 
which  he  had  to  work,  meaning  that  as  a 
driver  of  an  express  wagon  he  occupied  a 
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more  elevated  position  than  he  would  have 
occupied  in   some  other  employment. 

It  is  evident  that  the  more  elevated  the 
position  of  Hie  workman  the  more  likely  he 
is  to  be  injured  in  case  he  falls,  but  tiiat 
does  not  affect  the  principle.  The  same  prin- 
ciple should  govern  whether  the  person  suf- 
fering the  accident  stands  in  one  place  or 
another  so  far  as  the  determination  of  the 
proximate  cause  of  the  accident  is  concerned. 
Hie  degree  to  which  he  may  be  injured  in 
one  place,  as  compared  with  the  possible  ex- 
tent of  his  injuries  in  another,  does  not  in 
any  way  assist  in  the  determination  as  to 
what  was  the  proximate  cause  of  the  acci- 
dent or  whether  the  accident  arose  out  of  the 
employment.  All  that  arises  out  of  the  em- 
ployment is  that  the  consequences  of  the  fall 
are  more  serious,  but  the  fall  itself  does  not 
arise  out  of  it.  It  is  wrong  to  disassociate 
the  petitioner's  dizziness  or  unconsciousness 
sad  say  that  though  the  one  was  not  an  ac- 
cident the  other  was. 

Thia  leads  to  the  discussion  of  the  case  of 
Wicks  V.  DoweU  [1005]  2  K.  B.  (Eng.)  225, 
which  as  before  stated  cannot  be  distinguished 
from  the  case  at  bar.    la  that  case  a  work- 
man, employed  in  unloading  coal  from  a  ship, 
was  standing  in  the  course  of  his  duty  by  an 
open  hatchway  through  which  the  coal  was 
being  drawn  up  from  the  hold.    He  was  seized 
with  an  epileptic  fit  and  fell  into  the  hold 
and  was  seriously  injured.     The  court  held 
that  the  proximate  cause  of  the  accident  was 
to  be  found   in  the  close  proximity  of  the 
workman  to  the  hatchway  and  that  the  ac- 
cident therefore  arose  out  of  his  employment* 
M  we  have  seen  from  the  authorities  cited, 
the  proximate  cause  is  that  cause  without 
which  the  accident  would  not  have  happened. 
The  proximate    cause   is   that   cause    which 
through  a  natural  sequence  of  events  results 
in  the  injury.    There  was  no  claim  in  that  case 
that  the  epileptic  attack  was  brought  about 
or  induced  by  the  employment.     But  it  was 
nevertheless  the  proximate  cause  of  the  acci- 
dent, because  without  it  the  accident  would 
not  [440]   have  happened.     It  was  the  one 
thing  operating  through  a  natural  sequence 
of  events  that  led  to  the  injury.     Between 
such   proximate    (siuse    an    the    employment 
there  was  absolutely  no  relation  whatsoever 
and  it  seems  to  me  that  to  follow  that  case 
is  to  adopt  and  perpetuate  a  patent  absurdity. 
The  case  of  Wicks  v.  Dowell,  supra,  decid- 
M  in  1905,  has  not  always  been  followed  by 
later  decisions  of  the  English  courts.     Thus 
in  the   case    of    Butler    v.    Burton-on -Trent 
Union,  6.  B,  W.  C.  C.  <Eng.)  355  atad  1912, 
Qordon's  W^  G.  Gas.  222,  decided  by  the  Gourt 
of  Appeals  in  1912,  it  appeared  a  workhouse 
master,  while  on  duty  in  the  evening,  was 
sitting  smoking  at  the  top  of  a  flight  of  steps. 
He  was  suffering  from  tuberculosis  and  while 
seized  by  a  fit  of  coughing  became  dizzy  and 
Ann.  Gas.  1918B.— 23. 
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i.  42i. 
fell  down  the  steps  from  which  fall  he.  sus- 
tained injuries.  The  court  said:  "It  has 
been  decided  that  an  accident  'arising  out  of 
means  some  risk  reasonably  incidental  to  the 
employment;  that  the  man  is  more  exposed 
to  the  particular  risk  than  other  persons  in 
the  commimity.  .     There  is  nothing 

peculiar  in  the  employment  which  renders  the 
risk  greater  than  that  to  which  ordinary 
persons  are  exposed.    ... 

"Tiie  place  was  not  a  dangerous  place;  the 
man  was  neither  more  nor  less  liable  to  fall 
because  he  was  a  workhouse  master.  These 
considerations  are  sufficient.  The  accident 
did  not  arise  out  of  the  employment  in  the 
sense  that  it  was  due  to  the  nature  of  the  em- 
ployment or  to  anything  to  which  the  employ- 
ment required  him  to  expose  himself. 

"The  provision  that  the  accident  must  be 
an  accident  arising  out  of  the  employment 
has  the  meaning  that  the  accident  must 
arise  out  of  some  risk  reasonably  incident- 
al to  the  employment,  in  the  sense  that 
the  man  who  meets  with  the  accident  must 
have  been  exposed  in  the  course  of  his  em- 
ployment to  some  risk  additional  to  those 
of  other  members  of  the  public.  Gounsel 
for  the  respondent  admitted  that  the  ac- 
cident in  this  case  might  just  as  well  have 
happened  when  the  deceased  was  sitting  In 
his  office  at  his  desk;  and  [441]  applying  the 
test  I  have  stated  it  is  clear  that  ^e  acci- 
dent in  no  sense  arose  out  of  the  employment. 
There  was  nothing  peculiar  to  his  employ- 
ment which  rendered  the  risk  of  this  acci- 
dent happening  greater  than  it  would  have 
been  otherwise.  It  is  not  as  if  he  was  en- 
gaged in  any  task  whi<^  was  likely  to  render 
his  coughing  more  dangerous  or  more  fre- 
quent. In  these  circumstances  I  think  the 
accident  was  brought  on  by  the  tubercular 
nodule  which  caused  the  fit  of  coughing.  The 
coughing  in  its  turn  produced  giddiness,  and 
owing  to  the  giddiness  the  man  fell.  I  think 
we  should  be  extending  the  principles  of  the 
act  b^ond  reason,  princHple,  or  authority  if 
we  were  to  hold  here  that  the  accident  arose 
out  of  the  employment." 

While  the  workhouse  master  was  not  com- 
pelled to  sit  at  the  head  of  the  stairs,  still  he 
was  acting  in  the  course  of  his  employment, 
and  his  presence  at  that  particular  place  was 
as  much  in  the  performance  of  his  duty  as 
would  have  been  tlie  case  had  he  been  in  an- 
other part  of  the  building. 

It  is  impossible  to  reconcile  these  two  cases 
or  to  arrive  at  any  other  conclusion  than  that 
the  court  in  the  latter  case  has  absolutely  re- 
jected the  view  taken  in  Wicks  v.  Dowell  &  Go. 

The  case  of  Nash  v.  Rangatira,  Stone's  W. 
G.  A  Ins.  Gas.  (Eng.)  490;  [1914]  3  K.  B. 
978  was,  as  the  reference  indicates,  decided 
in  1914  and  was  an  appeal  from  an  award 
under  the  Workmen's  Gompensation  Act  made 
in  favor  of  the  dependents  of  one  Nash.    Nash 
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was  employed  as  a  seaman  on  the  steamship 
"Kangatira"  which  at  the  time  of  the  acci- 
dent was  moored  to  a  pier.  Late  one  night, 
Nash,  who  had  been  ashore,  returned  to  the 
ship  apparently  intoxicated.  He  walked  on 
to  the  gangplank  for  the  purpose  of  boarding 
the  ship,  lost  his  balance,  fell  off,  and  was 
killed.  The  trial  judge  found  that  the  pri- 
mary cause  of  the  accident  was  the  man's 
intoxicated  condition,  but  that  the  accident 
would  not  have  happened  had  he  not  been 
at  the  time  mounting  the  gangplank,  an  in- 
cident in  the  performance  of  his  duty  in  re- 
turning to  the  ship.  Hence,  he  was  under  a 
special  risk  [442]  and  compensation  was 
awarded.  This  case  was  decided  on  the  ques- 
tion as  to  whether  the  accident  arose  out  of 
the  employment  and  the  court  said:  ''In  one 
sense,  whenever  there  is  an  accident  to  a 
drunken  man  whilst  he  is  in  the  ambit  of  his 
employment  it  may  be  said  that  the  accident 
arose  out  of  the  employment  because,  but 
for  his  being  in  the  place  where  the  accident 
occurred,  the  man's  drunken  condition  would 
have  been  immaterial.  Take,  for  instance, 
the  cas^  where  a  man's  work  causes  him  to 
be  with  machinery  or  in  any  other  dangerous 
place;  it  may  be  said  that  his  employment 
took  him  there,  and  that  if  he  had  been  at 
home  drunk  he  would  have  been  able  to  lie 
on  the  floor  till  he  was  sober.  In  this  way 
it  may  be  said  that  there  was  an  added  risk; 
but  in  my  opinion  the  accident  does  not  arise 
out  of  the  employment  in  such  circumstances. 
It  is  not  sufficient  that  a  drunken  man  should 
meet  with  an  accident  in  the  ambit  of  his 
employment.  In  the  present  case  the  accident 
did  not  arise  out  of  the  deceased  man's  em- 
ployment." 

If  it  is  sought  to  distinguish  the  above 
case  from  the  one  before  us  on  the  ground 
that  a  man  intoxicated  is  in  no  condition 
to  perform  the  duties  for  which  he  was  em- 
ployed, and  hence  technically  he  is  doing 
nothing  in  the  performance  of  his  employ- 
ment, it  may  be  said  that  the  same  is  true  of 
an  individual  who  becomes  unconscious 
through  disease.  So  far  as  the  employment 
is  concerned,  drunkenness  and  Bright's  dis- 
ease, as  causes  of  a  fall,  are  on  the  same 
footing.  The  sailor  was  required  to  mount 
the  gangplank  to  return  to  the  boat  and  thus 
was  in  the  performance  of  his  duty.  His 
fall,  however,  was  caused  by  the  drunkenness 
which  had  no  relation  to  his  employment. 
This  case,  as  well  as  the  foregoing  case  of 
Butler  v.  Burton,  not  only  fails  to  follow  the 
case  of  Wicks  v.  Dowell,  but  is  distinctly  at 
variance  with  the  principle  and  theory  upon 
which  the  latter  is  based. 

In  the  case  of  Robson  v.  Blakey,  1912, 
Gordon's  W.  C.  Cas.  86,  a  plumber  engaged 
in  laying  pipes  in  a  trench  on  a  hot  day  was 
seised  with  heat  apoplexy.  He  was  required 
£443]  to  bend  over  his  work  and  consequently 


got  his  bade  heated.  The  Sheriff  Substitute 
found  an  accident  arising  out  of  the  employ- 
ment and  awarded  compensation.  This,  how- 
ever, was  reversed  on  appeal  and  it  was  finally 
held  that  the  accident  did  not  arise  out  of 
the  employment.  The  Lord  President  stated 
in  the  course  of  his  opinion)  "I  admit  that 
upon  the  decided  cases  there  has  been  a  fair- 
ly formidable  argument  presented  in  favor 
of  saying  that  this  is  an  accident  arising 
out  of  the  employment."  Certainly  in  that 
case  the  position  of  the  petitioner  was  much 
stronger  than  in  the  case  of  Wicks  v.  Dowell, 
and  much  stronger  than  that  of  the  petitioner 
in  the  case  at  bar.  The  petitioner  in  Robeon 
V.  Blakey,  by  the  nature  of  his  employment, 
being  obliged  to  work  in  a  trench  perhaps 
somewhat  shielded  from  the  normal  circula- 
tion of  the  air  and  in  a  stooping  position, 
exposing  his  back  to  the  direct  rays  of  the 
sun,  might  argue  with  far  more  force  than 
the  petitioner  here  that  his  difficulty  arose 
out  of  his  employment. 

For  these  reasons  and  upon  the  authori- 
ties cited  and  discussed,  I  am  unable  to  con- 
cur in  the  conclusion  of  the  majority  opinion 
which  seems  to  me  to  ignore  the  long  and 
well  established  rule  for  determining  the 
proximate  cause  of  an  accident  and  to  hold 
that  a  petitioner  is  entitled  to  compensation 
where  as  between  the  proximate  cause  and 
the  employment  there  is  no  relation. 

KOTE. 

It  is  held  in  the  reported  case  that  personal 
injuries  sustained  from  a  fall  are  accidental 
within  the  meaning  of  a  workmen's  compen- 
sation act  though  the  fall  is  due  to  dizziness 
caused  by  a  pre-existing  disease.  The  cases 
passing  on  the  question  whether  disease, 
either  pre-existing  or  superinduced,  is  an.  ac- 
cident are  reviewed  in  the  note  to  Vennen  v. 
New  Dells  Lumber  Co.  reported  ante,  this 
volume,  at  page  293. 


8TEBTZ  ET  AXi. 

V. 

IHBUSTBIAIi  IKBURANOE   COMMIS- 
SION. 

Washington  Supreme  Court— June  20,  1916. 

91  Wash.  S88;  158  Pac.  2(^6. 

Workmen's  Compensation  Acts  —  ££• 
feet  —  Dispensing  with  Judicial  Con« 
troTcrsy. 

The   workmen's    compensation    act    (Laws 
1911,  c.  74),  by  omitting  the  words  ''acci- 


ST£STZ  T.  IKDUSTRIAL  HfS.  COMMISSION. 

91  Wash.  588. 

dent"  and  "arising  out  of  and  in  the  course      Same. 
of  employment/'    and    substituting  therefor 

and    "injured    in    extra- 
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''fortuitous   event" 

hazardous  work/'  departs  from  prevailing 
systems  and  awards  compensation  without 
judicial  controversies. 

lajurj  Im  Conrae  of  EaaployaieBLt  ^  A1i« 
■eaee  froaa  PlaAt. 

Section  5  of  said  act  providing  compensa- 
tion for  each  workman  injured  whether  on 
tlie  premises  or  at  the  plant  or,  he  being  in 
the  course  of  his  employment,  away  from  the 
plant,  the  words  "in  the  course  of  employ- 
ment'* qualify  only  when  away  from  the  plant. 

[See  Ann.  Cas.  1913C  4;  Ann.  Gas.  1914B 
498;  Ann.  Cas.  1916B  1293.] 

What  OoBatttntaa  laijiiry. 

Section  3  providing  that  "injury  refers 
only  to  injury  resulting  from  fortuitous  event 
as  distinguished  from  contraction  of  dis- 
ease/' all  injuries  are  intended*  to  be  com- 
pensated for  unless  wilfully  incurred,  since 
only  disease  is  excluded. 

[See  note  at  end  of  this  case.] 

Hatare  of  Act  ^  Commission   Snbatl- 
tated  for  Employer. 

Laws  1011,  c.  74,  is  neither  an  employer's 
liability  nor  a  workmen's  compensation  act, 
but  an  industrial  insurance  law,  withdrawing 
from  private  controversy  all  pliases  of  injury 
to  workmen;  and  compensation  flows  from 
the  commission,  which  must  be  sued  rather 
than  the  employer,  if  it  rejects  a  claim. 

lajury  by  Aot  of  Third  Person. 

Said  law  provides  compensation  to  work- 
men injured  on  the  premises  by  intervention 
of  third  persons,  since  tt  covers  every  for- 
toitous  event  regardless  of  fault. 

[See  Ann.  Gas.  1915D  166.] 

VaUdity  of  Act. 

Said  law  does  not  violate  the  due  process 
of  law  clause  of  the  constitution  by  compel- 
ling compensation  of  workmen  for  injuries 
due  to  acts  of  third  persons,  against  whose 
acts  the  employer  should  have  every  induce- 
ment to  guard. 

[See  Ann.  Cas.  1012B  174;  Ann.  Cas.  1915A 
247;  Ann.  Cas.  1916B  1286.] 

Same. 

It  would  not  be  a  violation  of  the  due 
process  of  law  clause  of  the  constitution  to 
make  the  master  the  insurer  of  the  worknuin 
while  on  the  premises. 

lajmry  liy  Tkird  Person. 

Under  said  law,  if  the  workman  is  injured 
on  the  premises  from  the  act  of  a  third  per- 
lon  he  has  the  absolute  right  of  compensation 
from  the  fund  provided;  but,  if  so  injured 
off  the  premises,  he  must  elect  whether  to 
sue  the  third  person  or  claim  from  the  fund. 

[See  Ann.  Cas.  1915D  156.] 

Injury   Kot    Ariains    Ont    of    Employ- 
meat. 

The  law  does  not,  by  providing  c<Hnpensa- 
tion  only  for  workmen  injured  in  hazardous 
or  extrahazardous  employments,  imply  that 
compensation  shall  be  made  only  for  injuries 
arising  out  of  the  work. 

[See  Ann.  Cas.  11)13C  4;  Ann.  Cas.  1914B 
498;  Ann.  Cas.  1016B  1293.] 


Although  it  employs  the  word  "accident" 
in  administrative  portions  of  the  act,  it  does 
not  thereby  limit  the  words  "fortuitous 
event"  used  in  the  clause  granting  compensa- 
tion, since  general  intent  will  not  control 
positive  definitions. 

Same. 

Although  the  employer  is  required  to  re- 
port whether  injury  arose  out  of  and  in  the 
course  of  employment  of  the  injured  person, 
that  does  not  restrict  compensation  to  in- 
juries so  arising. 

Conatmetion  of  Aet  ^  DepriTing  Oonrt 
of  Jnriadiotion. 

The  legislature,  in  adopting  Laws  1911, 
c.  74,  as  to  workmen's  compensation,  having 
said  positively  that  jurisdiction  of  courts  in 
controversies  over  injuries  to  employees  is 
ended,  the  courts  must  liberally  construe 
such  provision  as  well  as  other  portions  of 
the  law. 

Appeal  frcMn  Superior  Court,  Thurston 
county:  MiTCHBLL,  Judge. 

Claim  for  compensation  under  workmen's 
compensation  act.  Louise  F.  Stertz  et  al., 
plaintiffs,  and  Industrial  Insurance  Com- 
mission, defendant.  Judgment  for  defendant. 
Plaintiffs  appeal.  The  facts  are  stated  in  the 
opinion.     Revebseh). 

T.  P.  Fisk  for  appellants. 
The  Attorney  QenenU,  John  M.  Wilson  and 
Chaa,  E.  Amey,  Jr,,  for  respondent. 

[5g9]  Baushan,  J.— This  is  a  proceeding 
by  the  widow  and  minor  children  of  Stertz, 
foreman  of  a  logging  camp,  to  recover  through 
the  industrial  insurance  commission  statutory 
compensation  for  death. 

This  foreman  had  suspended  for  misconduct 
a  workman  named  Steel  but  had  reinstated 
him.  Steel,  discharged  a  few  days  later  by 
the  president,  waylaid  the  logging  train  and, 
wounding  one,  killed  others  of  the  workmen 
including  Stertz,  who  was  in  charge  of  the 
train  as  foreman.  Only  those  were  assailed 
with  whom  Steel  while  a  workman  had 
[590]  had  quarrels  concerning  his  tasks. 
The  present  claimants  are  not  shown  to  have 
collected  or  sought  damages  from  Steel,  but 
their  claims  were  rejected  both  by  the  com- 
mission and  the  superior  court.  The  sole 
argument  now  made  to  sustain  their  rulings 
is  that  the  statute  contemplates  only  ''acci- 
dent" as  that  term  is  popularly  understood 
and  also  as  ''arising  out  of"  the  employment. 
These  words  nowhere  occur  in  any  of  the 
definitions  or  granting  clauses  of  our  statute. 
Far  stronger   terms  occur. 

We  are  now  brought  to  a  point  where 
we  must  explore  this  noble  legislation  to 
obtain   a  general,   decisive  view.   '' 
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Our  legislators,  with  three  systems  to  imi- 
tate, chose  the  most  sweeping.  There  was 
that  of  England,  which  least  interferes  with 
employers,  a  liability  act  removing  defenses 
but  prescribing  no  way  in  which  the  employer 
must  provide  for  the  claim.  There  was  that 
of  Denmark  and  Sweden  in  which  the  state 
issues  policies  to  the  employed  at  the  master's 
expense.  Finally  there  was  that  of  Germany 
which  ours  most  nearly  resembles  and  which 
provides  both  the  remedies  and  the  fund  by 
compulsory  insurance  with  contribution  of 
employers  collectively.  Even  the  German 
scheme  was  somewhat  exceeded,  for  the  pri- 
vate parties  under  our  law  have  no  participa- 
tion in  the  management,  nor,  during  a  first 
period  of  three  months,  does  our  workman 
contribute  something  toward  the  loss,  as  he 
did  under  the  German. 

Our  act  came  of  a  great  compromise  be- 
tween employers  and  employed.  Both  had 
suffered  under  the  old  system,  the  employers 
by  heavy  judgments  of  which  half  was  oppos- 
ing lawyers'  booty,  the  workmen  through  the 
old  defenses  or  exhaustion  in  wasteful  liti- 
gation. Both  wanted  peace.  The  master  in 
exchange  for  limited  liability  was  willing  to 
pay  on  some  claims  in  future  where  in  the 
past  there  had  been  no  liability  at  all.  The 
servant  was  willing  not  only  to  give  up  trial 
by  jury  but  to  accept  far  less  than  he  had 
often  won  in  court,  provided  he  was  sure  to 
get  the  small  sum  without  having  to  fight 
for  it.  All  agreed  that  the  blood  of  the 
[591]  workman  Was  a  cost  of  production, 
that  the   industry   should  bear  the  charge. 

By  the  working  class  the  new  legislation 
was  craved  from  a  horror  of  lawyers  and 
judicial  trials.  What  they  wanted,  as  this 
act  expressly  recites  in  its  first  section,  was 
compensation  not  only  safe  but  sure.  To 
win  only  after  litigation,  to  collect  only 
after  the  employment  of  lawyers,  to  receive 
the  sum  only  after  months  or  years  of  delay, 
was  to  the  comparatively  indigent  claimant 
little  better  than  to  get  nothing.  The  work- 
men wanted  a  ^atem  entirely  new.  It  is 
but  fair  to  admit  that  they  had  become  im* 
patient  with  the  courts  of  law.  They  knew, 
and  both  economists  and  progressive  jurists 
were  pointing  out,  what  is  now  generally 
conceded,  that  two  goierations  ouglkt  never 
to  have  suffered  from  the  baleful  judgments 
of  Abinger  and  Shaw. 

It  is  for  us  to  say  not  whether  our  work- 
men ought  to  have  a  statute  which  insures 
them  absolutely  on  the  master's  premises  but 
whether  they  do  have  it.  What  they  gave  up 
for  it  is  great,  trial  by  jury  and  unlimited 
damages.  The  former  was  an  undeniable  ad- 
vantage, the  latter  had  often  brought  them 
five-fold  what  is  afforded  by  this  act.  which 
gives  not  to  exceed  four  thousand  dollars  for 
a  life  and  fifteen  hundred  for  the  loss  of  a 


limb  or  an  eye.  What  laborers  desired  was 
not  mere  removal  of  the  old  defenses.  More- 
over, the  English  statute  that  had  removed 
these  had  already  begotten  whole  volumes  of 
contests  over  the  new  words  "accident"  and 
"arising  out  of  employment."  Well  may  our& 
have  used  unquaUfied  words  to  create  an 
undebatable  recovery  when  the  injury  should 
occur  at  the  place  of  work,  which  even  the 
common  law  had  required  the  master  to  main- 
tain in  aaiety. 

Those  who  drafted  our  law  had  before  them 
many  foreign  statutes  during  the  long  and 
careful  preparation  of  this,  so  we  are  at  once 
struck  by  the  absence  of  many  familiar  terms. 
In  some  of  those  the  right  of  action  spring! 
from  "accident;"  in  others  from  an  injury 
arising  "during  and  in  the  course  [592]  of 
employment."  The  English  statute  is  "per- 
sonal injur^by  accident  arising  out  of  and 
in  th^  course  of  employment."  Simple  a» 
tliese  terms  appear,  they  have  filled  volumes 
with  discussion.  Not  one  of  them  appears  in 
any  of  the  enabling  or  granting  provisionii  of 
our  law.  Wherever  a  right  is  conferred  or 
definition  given,  ours  is  unqualified.  Indeed, 
our  statute  is  in  these  features  the  least 
qualified  that  can  be  found.  The  intention 
to  get  rid  of  judicial  controversies  apparent 
throughout,  we  have  already  recognized: 

"Aside  from  its  humane  purpose,  it  was 
adopted  in  order  that  the  dejay  and  frequent 
injustice  incident  to  civil  trials  might  be 
avoided*"  Chadwick,  J.,  in  State  v.  Moun- 
tain Timber  Co.  75  Wash.  581,  583,  135  Pac. 
645. 

Having  seen  what  was  not  inserted,  let  ut 
see  what  was.  Let  us  examine  definitions 
carefully  made.  The  first  section,  after  stat- 
ing that  industrial  relations  in  all  hazardous 
employments  are  matter  for  police  regula- 
tion, that  injuries  are  frequent  and  inevitable 
and  that  controversies  about  them  are  waste- 
ful, declares  that: 

*'All  phases  of  the  premises  are  withdrawn 
from  private  controversy,  and  aure  and  oer- 
tain  relief  for  workmen,  injured  in  extra- 
hazardous work,  and  their  families  and  de- 
pendents is  hereby  provided  regardless  of 
questions  of  fault  and  to  th4  e»olusHm  cf 
every  other  remedy,  proceeding  or  iX)mpen>- 
sation,  except  as  otherwise  provided  in  this 
act;  and  to  that  end  all  civil  actions  and 
civil  causes  of  action  for  such  personal  in- 
juries and  all  jurisdiction  of  the  courts  of 
the  state  over  such  causes  are  hereby  abol- 
ished, except  as  in  this  act  provided."  La^s 
1911,  p.  345,  §  1;  3  Rem.  A  Bal.  Code. 
§  6604-1. 

The  third  section,  that  of  definitions,  de- 
fines workman: 

"Workman  means  every  person  in  this 
state,  who,  after  September  30,  1911,  is  en- 
gaged  in   the   employment  of  an   employ^ 
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carrying  on  or  conducting  any  of  the  indus- 
tries scheduled  or  classified  in  section  4, 
whether  by  way  of  manual  labor  or  other- 
wise, and  whether  upon  the  premises  or  at 
the  plant  or,  he  being  in  the  course  of  his 
employment,  away  from  the  plant  of  his  em- 
ployer."    Id.    §    6604-3. 

[593]  We  shall  quote  later  «  proviso  ap- 
pended to  this  definition  and  relating  to 
injuries  from  third  persons. 

Dependent  was  defined  as  certain  ''relatives 
of  a  workman  whose  death  results  from  any 
injury  and  who  leaves  surviving,"  etc. 

The  fifth  section,  the  granting  clause  of 
compensation,  is  as  follows: 

"'Each  workman  who  shall  be  injured 
whether  upon  the  premitet  or  at  the  plant, 
or,  he  being  in  the  course  of  his  employment, 
away  from  the  plant  of  his  employer,  or  hhi 
family  or  dependents  in  case  of  death  of  the 
workman,  shall  rmfeive  out  of  the  accident 
fund  compensation  in  accordance  with  the 
following  schedule,  and,  except  as  in  this  act 
otherwise  provided,  such  payment  shall  he 
in  lieu  of  any  and  all  rights  of  action  what- 
soever against  any  person  whomsoever." 
Id..  §  6604-5. 

Obviously  and  clearly  the  qualifying  "in 
the  course  of  employment"  does  not  apply  to 
''on  the  premises."  Had  that  been  intended, 
the  arrangement  was  natural  and  easy. 
Thus,  "When  the  workman  is  injured  in  the 
course  of  his  employment  either  upon  the 
premises  or  away  from  the  plant.**  Surely  we 
must  assume  a  reason  for  the  other  peculiar 
order.  Nor  did  that  order  come  of  chance. 
It  is  precisely  repeated,  we  have  just  seen, 
in  the  definition  of  "workman .'*  Even  the 
punctuation  is  most  carefully  repeated  there. 
Injury  too  was  given  a  definition:  "The 
words  injury  or  injured,  as  used  in  this  act, 
refer  only  to  an  injury  resulting  from  some 
fortuit(ms  event  as  distinguished  from  the 
contraction  of  disease." 

In  this  last  we  notice,  first,  not  merely  the 
avoidance  of  "accident"  but  of  "arising  out 
of  the  employment,"  the  use  of  which  this 
definition  fairly  invited  if  that  were  to  be 
meant.  Second,  exclusion  by  enumeration. 
Disease  is  excluded;  everything  else  is  in* 
eluded.  Lastly,  "fortuitous  event,"  the 
strongest  term  that  could  be  used,  no  popular 
expression  but  one  used  by  lawyers  for  posi- 
tive strength,  a  term  in  truth  [594]  that  is 
selected  when  one  wishes  all  of  "accident" 
and  more.     Black  thus  defines  it: 

"There  is  a  difference  between  a  fortuitous 
event,  or  inevitable  accident,  and  irresistible 
forcef  By  the  former,  commonly  called  the 
'act  of  God,'  is  meant  any  accident  produced 
by  physical  causes  which  are  irresistible; 
such  as  a  loss  by  lightning  or  storms,  by 
the  perils  of  the  seas,  by  inundations  and 
earthquakes,  or  by  sudden  death  or  illness. 


By  the  latter  is  meant  such  an  interposi- 
tion of  human  agency  as  is,  from  its  nature 
and  power,  absolutely  uncontrollable." 

Only  one  other  kind  of  claim  is  excluded, 
that  based  on  intentionally  or  wilfully  in- 
curred injuries.  These  the  act  itself  else- 
nbere  mentions  and  excludes  without  other 
language  of  consequence  here. 

We  have  now  the  provisions  upon  which 
compensation  has  to  be  granted  or  denied. 
The  universally  employed  terms  by  which 
the  injury  must  spring  from  the  business 
are  not  there.  Very  opposite  phraseology  is 
used.  The  supreme  court  of  the  United 
States,  in  Holden  v.  Stratton,  198  U.  S.  202, 
25  S.  Ct.  656,  49  U.  S.  (L.  ed.)  1018,  had 
occasion  to  consider  the  statute  of  this  state 
which  exempts  the  proceeds  of  life  insurance 
policies  from  creditors.  That  our  statute 
was  using  extreme,  almost  unreasonable, 
language  being  pointed  out,  it  was  argued  to 
the  court  that  the  words  must  therefore  be 
given  more  moderate  meaning  and  must  be 
interpreted  in  the  policy  of  milder  statutes 
of  other  states,  but  the  supreme  court  said : 

"The  wide  departure  from  the  legislation 
6f  many  of  the  other  states,  shown  by  the 
unrestricted  terms  of  the  Washington  stat* 
ute,  instead  of  manifesting  the  intention  of 
the  legislature  of  that  state  to  narrow  the 
exemption  to  conform  to  the  statutes  of  other 
states,  on  the  contrary  conclusively  shows 
the  intention  of  the  Washington  l^islature 
to  adopt  a  broader  and  more  comprehensive 
exemption." 

To  resume,  ours  Is  not  an  employer's  lia- 
bility act.  It  is  not  even  an  ordinary  com- 
pensation act.  It  is  an  industrial  insurance 
statute.  Its  administrative  body  is  entitled 
the  industrial  insurance  commission.  All  the 
features  of  an  insurance  [G9S]  act  are  pres- 
ent. Not  only  are  all  remedies  between  mas- 
ter and  servant  abolished,  and,  in  the  words 
of  the  statute,  all  phases  of  them*  withdrawn 
from  private  controversy,  but  the  employee 
is  no  longer  to  look  to  the  master  even  for 
the  scheduled  and  mandatory  compensation. 
He  must  look  only  to  a  fund  fed  by  various 
employers.  W^hen  the  employer,  for  his  part, 
pays  his  share  into  this  fund,  all  obligation 
on  his  part  to  anybody  is  ended.  Let  a  claim 
be  rejected  by  the  commission,  the  latter  and 
not  the  employer  is  to  be  sued.  Nor  is  the 
commission  so  much  as  selected  by  the  par- 
ties. The  state  administers  the  fund.  Few 
foreign  countries  had  yet  adopted  a  scheme 
so  comprehensive.  Qermany  alone  furnished 
a  precedent.  In  subsequent  legislation  in  this 
country  only  one  or  two  states  have  adopted 
this  principle  and  none  have  pushed  it  so  far. 

To  sum  up,  our  act  positively  ends  the 
"jurisdiction  of  the  courts,"  on  "all  phases" 
of  master  and  servant  liability.  Now  it  is 
undeniable  that  liability  for  a  stranger's  acts 
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on  the  premises  is  one  of  those  phases,  un- 
deniable that  in  nearly  every  such  case  a 
question  immediately  arises  whether  it  is  not 
the  master  who  may  have  to  respond.  But,  it 
is  said,, we  cannot  hold  such  liability  indis- 
putable under  this  statute  without  estab- 
lishing a  construction  that  would  make  the 
master  liable  for  such  extreme  things  aa 
death  by  lightning.  Let  us,  therefore,  review 
the  statute  again  with  both  kinds  of  accident 
in  view. 

We  have  seen  that,  as  the  first  section  put 
an  end  to  all  civil  actions  appertaining  to 
master  and  servant  liability,  so  the  fifth  de- 
clared that  the  compensation  ^shall  be  in 
lieu  of  any  and  all  rights  of  action  whatsoever 
** against  a/ny  person  whomsoever,** 

Next,  we  have  seen  in  the  first  section 
that  compensation  is  to  be  paid  regardless  of 
fa/idt.  Thus  there  was  to  be  compensation  for 
some  injuries  not  actionable  before.  For 
instance,  let  a  machine  which  was  excellently 
made,  excellently  inspected,  and  excellently 
operated  cause  injury  by  capricious  [596]  ac- 
tion contrary  to  all  human  experience,  in  a 
word  let  nobody  be  to  blame,  a  servant  under 
the  common  law  could  not  recover  for  the 
master  had  not  been  at  fault.  Yet  that  this 
act  means  to  give  compensation  in  just  such 
a  situation  can  never  be  questioned.  We 
start  accordingly  with  liabilities  before  un- 
known, ''a  sure  and  certain  relief  for  work- 
men regardless  of  questions  of  fault." 

From  the  outset  the  creating  of  new  lia- 
bilities was  conceded.  In  the  first  debate  in 
this  court  over  the  act  an  opening  challenge 
was  the  new  liability  without  fault  taking 
away  the  employer's  due  process  of  law,  and 
an  illustration  was  given  which  it  was 
thought  would  make  the  law  ridiculous. 
Let  the  workman  while  at  work  be  injured 
by  a  stranger's  throwing  something  in  from 
the  street,  there  would  be  a  claim  for  recov- 
ery; he  would  be  injured  ''on  the  premises;" 
the  injury  would  be  from  "fortuitous  event." 
That  such  a  claim  would  seemingly  come  un- 
der the  act  was  referred  to  but  left  undecided 
by  Justice  Fullerton  in  his  exhaustive  opin- 
ion (State  V.  Clausen,  65  Wash.  156,  117 
Pac.  1101,  37  L.R.A.(N.S.)  466).  He  held 
under  indisputable  precedents  that,  notwith- 
standing the  due  process  guaranty,  courts 
had  already  sustained  statutes  imposing  de- 
grees of  liability  regardless  of  fault,  and 
these  decisions  sustained  ours  in  most  of  the 
new  liabilities.  As  to  others,  if  these  were 
improper,  the  act  by  its  own  terms  could 
stand  without  them.  The  appai-ent  scope  of 
the  statute  he  conceded: 

"It  is  claimed  that  the  act  allows  workmen 
employed  in  such  industries  the  benefit  of  the 
act  when  injured  outside  of  the  line  of  their 
duties  or  when  engaged  in  the  business  of  the 
concern  in  a  capacity  not  affected  by  the  pe- 


culiar hazards  of  the  business.  We  have 
quoted  enough  of  the  statute  to  show  trbat 
it  is  somewhat  obscure  in  these  respects,  but 
we  are  not  inclined  to  think  the  point  fatal  to 
tlie  act,  even  though  we  concede  ooan Bel's 
interpretation  of  it  to  be  the  correct  one.'* 
Id.,  pp.  196,  197. 

[597]  It  is  curious  that  the  very  illustra- 
tion fiung  at  our  act  to  make  it  ridiculous  has 
not  been  held  ridiculous  even  under  the  nar- 
row English  statute.  In  Challis  v.  London, 
etc.  R.  Co.  [1905]  2  K.  B.  (£Bg«)  154,  it  was 
held  that  the  employer  was  liable  for  the 
death  of  a  locomotive  engineer  injured  by  a 
stone  thrown  from  a  bridge  above  by  a  mis- 
chievous boy. 

Nor  can  we  see  that  under  the  constitu- 
tional objection  of  due  process  of   law    the 
coipplaint  of  the  employer  is  sounder  "when 
he  pays  for  injuries  caused  by  the  meddling 
of  a  stranger  on  the  premises  than  when  he 
pays   for   injuries   from  a  perfect  machine. 
The    question    is    one   of    degree   and    often 
of  small  d^ree.    For,  that  the  master  should 
have  every  possible  inducement  to  shield  his 
workmen  at  their  tasks  from  the  meddling  of 
third  persons  is  plain,  and  instances  are  sim- 
ple  where   his   failing    so   to   protect    thenoi 
must  make  him  liable  at  common  law.     Hav- 
ing pronounced  constitutional,  then,   an   act 
which  compels  both  employers  and  employed 
to  go  into  a  scheme  of  insurance,  we  do  not 
hesitate  to  say  that  the  difference  in    new 
or  added  liability  by  the  act  of  a  stranger 
on  the  premises  is  not  enough  to  make  it  im- 
constitutional.     It  is  but  a  slight  extension 
of  the  common  law  assurance  of  a  safe  place 
to  work.     Neither  would  it  be  a  violation 
of   the  due   process  guaranty   to  make    the 
master  an  insurer  of  the  workman  at    the 
shop.     The    supreme    court    of    the    United 
States   in   upholding   the   Nebraska    statute 
making  railways  insurers  of  passengers  ( Chi- 
cago, etc.  R.  Co.  V.  Zernecke,  183  U.  S.  583, 
22  S.  Ct.  229,  46  U.  S.  (L.  ed.)   339),  said: 

"Our  jurisprudence  affords  examples  of 
legal  liability  without  fault,  and  the  depriva- 
tion of  property  without  fault  being  attrib- 
uted to  its  owner.'' 

Turning  back  now  to  the  definition  of 
workman,  we  may  read  that  again  with  its 
inuncdiate  proviso: 

"Workmen  means  every  person  in  this 
state,  who,  after  September  30,  1911,  is  en- 
gaged in  the  employment  of  an  employer 
carrying  on  or  conducting  any  of  the  indus- 
tries [598]  scheduled  or  classified  in  section 
4,  whether  by  way  of  manual  labor  or  other- 
wise, and  whether  upon  the  premises  or  at  the 
plant  or,  he  being  in  the  course  of  his  em- 
ployment, away  from  the  plant  of  his  employ- 
er: Provided,  hotcever.  That  if  the  injury  to 
a  workman  occurring  away  from  the  plant 
of  his  employer  is  due  to  the  negligence  or 
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wrong  of  another  not  in  the  same  employ, 
the  injured  workman,  or  if  death  result  from 
the  injury,  his  widow,  children  or  dependents, 
as  the  case  may  be,  thall  elect  whether  to 
take  under  this  act  oi*  seek  a  remedy  against 
sudi  other,  such  election  to  be  in  advance  of 
any  suit  under  this  section;  and  if  he  take 
nnder  this  act,  the  cause  of  action  against 
each  other  shall  be  assigned  to  the  state  for 
the  benefit  of  the  accident  fund;  if  the  other 
choice  is  made,  the  accident  fund  shall  con- 
tribute only  the  deficiency,  if  any,  between 
the  amount  of  recovery  against  such  third 
person  actually  collected,  and  the  compensa- 
tion proTided  or  estimated  by  this  act  for 
such   case."     Id.,   §   6604-8. 

With  the  whole  section  before  us  we  per* 
ceive  that,  when  a  workman  is  injured  off  the 
premises  by  a  stranger,  he  must  elect  whom 
he  shall  sue,  and  that  no  electing  is  imposed 
on  him  when  he  is  injured  by  a  third  person 
upon  the  premises.     Of  the  latter  situation 
nothing  is  said.    Now  frpm  this  silence  one 
of  four  things  must  be  true.     Either  when 
thus  injured  on  the  premises  he  has  no  right 
whatever  to  collect  from  the  fund,  or  he  has 
the  right  to  collect  from  both  the  fund  and 
the  stranger,  or  only  from  one  and  then  with 
waiver  as  to  the  other,  or  lastly  only  from 
one  without  waiver.     The  second  conclusicm 
is  grossly  improbable;  the  third  would  un- 
fairly make  him  elect  at  his  peril;  the  last, 
plausible,   is   illogical,   for   since  he  has  to 
elect  when  the  third  person  injures  him  off 
the  premises,  why  not  when   injured   upon 
them  tooT    What  possible  reason  for  the  right 
or  necessity  in  one  case  and  not  in  the  other  7 
Nothing  answers  this  satisfactorily  except  the 
first  conclusion,  that  when  injured  upon  the 
premises    only    one    defendant    is    possible. 
This    conclusion    is    irresistibly    supported, 
first,  by  the  words,  "in  lieu  of  any  persons 
whomsoever,"  found  in  the  compensation  sec- 
tion already   [599]   quoted;    second,  by  the 
arrangement  of  the  words  "in  course  of  em- 
ployment," and  lastly  by  the  policy  of  this 
fct  which  may  well  be  supposed  to  end  debate 
over  involved  situations  while  furnishing  to 
the  master  the  highest  inducement  to  pro- 
tect his  workmen  from  inquisitive  strangers, 
middlers,  careless  co-operating  employees,  or 
dangerous  persons  of  any  sort. 

In  fine,  this  difference  between  the  main 
clause  and  the  proviso  lies  in  the  act's  con- 
ceding an  exclusive  claim  against  the  em- 
ployer for  all  injuries  on  the  premises  by 
strangers.  This  last  was  reasonable.  When 
an  injury  thus  occurs,  there  must  so  often 
be  involved  the  relations  of  the  employer 
with  that  stranger  or  the  character  of  the 
employment  itself  as  inviting  strangers,  that 
we  can  see  a  policy  of  unqualified  right 
against  the  fund.  Suppose .  a  visitor  invited 
to  the  factory   by   the   employer  cause  the 


injury.  Is  the  fund  liable  f  If  so,  is  it  liable 
also  when  the  visitor  comes  without  invita- 
tion? Is  it  liable  if  the  injury  occur  in  a 
room  where  the  stranger  ought  not  to  have 
come  and  the  workman,  knowing  he  ought  not 
to  have  come,  should  have  put  him  out? 
endless  are  these  distinctions.  Is  a  dray 
company  to  answer  for  an  injury  to  a  factory 
hand  caused  by  one  of  its  teams  in  a  part 
of  the  factory  where  the  owner  of  the  factory 
ought  not  to  have  let  it  come?  Is  the  fund 
to  be  used  or  the  dray  company?  Wliy  is  the 
workman  compelled  to  maice  the  perplexing 
decision?  Why  is  it  not  better  policy  that 
the  master  shall  keep  his  premises  at  all 
times  secure? 

That  against  some  third  persons  the  work- 
man has  no  suit  for  injuries  on  the  prem- 
ises this  court  has  already  decided.  Even 
without  considering  the  proviso  about  inju- 
ries off  the  premises  <a  portion  of  the  stat- 
ute not  pressed  upon  tlie  attention  of  tho 
court),  we  held  in  Feet  v.  Hills,  76  Wash. 
437,  136  Pac.  685,  Ann.  Cas.  1915D  154, 
L.R.A.1916A  358,  that  the  fifth  section,  stat- 
ing the  compensation  to  be  "in  lieu  of  any 
and  all  rights  of  action  whatsoever  against 
any  person  whomsoever,"  prevents  personal 
suit  against  the  president  [600]  of  a  railway 
company  for  injuries  in  the  company's  oper- 
ation, though  to  him  personally  the  particu- 
lar neglect  was  charged.  The  workman*6 
claim  must  be  against  the  fund.  We  made 
emphatic  not  only  the  words  just  quoted 
from  the  act  itself,  but  also  that  the  com- 
pensation was  to  cover  as  we  expressed  it 
ourselves,  "every  injury  sustained  by  any 
workman  while  employed  in  any  such  indus- 
try, regardless  of  the  cause  of  the  injury  or 
the  negligence  to  which  it  might  be  attribu- 
ted," because  the  statute  said  that  the  aboli- 
tion of  actions  theretofore  existing  was  "irre- 
spective of  the  persons  in  favor  of  whom  or 
against  whom  such  right  might  have  ex- 
isted." 

Just  before  this  decision  Judge  Cushman 
in  the  Federal  district  court  for  this  district 
had  reached  the  same  conclusion  from  tho 
statute  alone.  Meese  v.  Northern  Pac.  R. 
Go.  206  Fed.  222.  A  brewery  employee,  he 
held,  could  not  elect  to  sue  a  carrier  which 
had  injured  him  at  the  plant.  His  judgment 
was  reversed  by  the  circuit  court  of  ap- 
peals though  our  Peet  case  was  then  be- 
fore it.  It  distinguished  that  case  on  •  the 
ground  that  the  company's  president  though 
personally  sued  must  not  be  treated  as  a 
third  person  or  stranger;  but  the  Supreme 
Court  of  the  United  States  has  in  turn  re- 
versed the  intermediate  court  and  has  con- 
strued the  Peet  case  as  confirming  the  con- 
clusion of  Judge  Cushman.  Northern  Pac.  R. 
Co.  V.  Meese,  230  U.  S.  614,  36  S.  Ct.  223, 
60  U.  S.    (L.  ed.)   467.     Judge  Cushman,  it 
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may  be  added,  had  commented  on  the  force 
of  the  the  proviso  in  the  section  we  have 
discussed. 

In  Ross  V.  Erickson  Constr.  Co.  89  Wash. 
634,  155  Pac.  153,  we  followed  the  Peet  case, 
and  denied  the  right  to  sue  an  employer's  sur- 
geon for  malpractice  after  award  accepted 
from  the  commission  for  the  loss  from  the 
injury.  The  authorities  and  the  purpose  of 
the  law  were  exhaustively  reviewed  by  Jus- 
tice Chadwick  and  the  conclusion  repeated 
that  suit  against  third  persons  for  injuries 
on  the  premises  was  abolished.  The  court 
laid  emphasis  on  that  part  of  the  [601]  stat- 
ute which  forever  removes  "all  phases'*  of  the 
liability  during  employment. 

Authority  accordingly  is  added  to  both 
policy  and  expression.  The  right  of  suit 
against  third  persona  for  injuries  on  the 
premises  is  taken  away  from  the  workman. 
To  whom  then  does  he  look?  Since  the  stran- 
ger  cannot  be  made  to  pay  him,  the  fund 
must.  It  would  be  intolerable  to  suppose 
that  for  this  wrong  he  should  have  no  re- 
dress at  all. 

To  pronounce  unqualified  liability  for  in- 
juries at  the  workshop  grows  easier  the  more 
it  is  considered.  Shall  we  repulse  the  work- 
man injured,  say,  in  voluntarily  fighting 
flames,  or  defending  his  master  against  as- 
sault, or  the  passengers  on  a  train  from  a 
bandit  ?  These  are  acts  not  to  be  discouraged 
and  yet  not  paid  for  at  common  law.  The 
workman  who  flees  at  such  a  time  is  viewed 
with  contempt.  Is  he  to  pay  himself  for  the 
burns  and  blows?  The  English  courts,  we 
may  observe,  have  compensated  "emergency** 
acts  done  in  the  interest  of  his  employer: 
Reese  v.  Thomas  [1899]  1  Q.  B.  (Eng.) 
1015,  80  L.  T.  N.  S.  (Eng.)  578;  Har- 
Tibon  V.  Whittaker,  16  Times  L.  Rep 
(Eng.)  108;  Whelan  v.  Moore,  43  Ir.  L. 
T.  205;  and  even  his  voluntary  attempts 
to  save  the  life  of  a  fellow  employee:  Matth- 
ews V.  Bedworth,  1  W.  C.  C.  (Eng.)  124. 
If  our  statute  aimed  to  cover  them  all  it 
is  not  extraordinary.  Even  a  few  unusual 
causes  of  injury  may  well  be  charged  to  the 
fund,  some  of  which  will  on  reflection,  it  may 
be  added,  be  found  less  unfair  to  the  employ- 
er than  at  first  consideration.  Let  us  take 
an  example.  To  say  that  the  master  not- 
withstanding the  strength  of  "fortuitous 
event"  might  be  liable  if  the  workman  was 
struck  by  lightning,  seems  at  first  preposter- 
ous. But  let  us  look  at  the  workman's  point 
of  view.  The  latter  argues  in  effect,  that  if 
he  had  not  been  at  the  factory  that  day  ho 
would  not  have  been  struck  by  lightning,  that 
it  was  the  purpose  of  this  act  to  give  the 
workman  every  reason  for  fidelity  and  cour- 
age at  the  place  of  work,  that  part  of  the 
basis  for  the  statute  was  the  fact  that  the 
workman  can   seldom  carry  his  own   insur- 


ance, and  that  on  his  sudden  death  [602]  his 
widow  and  children  are  too  often  a  charge- 
upon  the  community. 

The  purpose  to  get  rid  of  contention  is  the 
plainer  when  we  consider  in  how  many  ad- 
judicated cases  under  the  otlier  statutes  the 
injured  man  is  forced  to  argue  about  "aris- 
ing out  of  the  employment."  Notwithstand- 
ing that  noon  recesses  at  the  workshop  are 
generally  conceded  to  be  hours  of  employ- 
ment in  those  statutes,  we  have  a  workmaa 
in  one  decision  injured  while  going  from  a 
higher  to  a  lower  floor  at  noon  to  reeeive  a 
free  lunch  served  by  the  employer.  He  must 
go  to  law  about  it.  Was  he  or  was  he  not 
in  the  course  of  employment?  Again,  a 
workman's  claim  was  contested  when  during 
excessively  hot  weather  he  went  to'  the  roof 
in  working  hours  for  cooler  air  and  fell  to 
the  street.  So,  a  boy  employed  to  piece  to- 
gether broken  ends  of  yam  good-naturedly 
attempted  to  clean  a  machine  and  was  in- 
jured. Not  hired  tp  clean  machines,  he  "wba 
held  not  to  have  been  hurt  '^in  the  course  of 
employment."  Such  are  the  debates  on 
which  claimants  really  within  the  purpose 
of  these  laws  have  often  had  to  waste  their 
compensation  in  other  jurisdictions. 

Let  it  be  remembered,  too  that  the  em- 
ployer himself  is  no  longer  liable,  that  doc- 
trines which  might  seem  harsh  were  this 
an  employer's  liability  act  or  the  common 
law  still  prevailing,  are  now  reasonable  under 
assessment  upon  the  industry  at  large.  This 
insurance  scheme  is  founded  on  c<mtributions 
on  both  sides,  the  workman  contributing  his 
reduced  damages,  the  employer  getting  that 
and  conceding  more  liabilities. 

The  best  argument  against  the  construc- 
tion to  which  we  are  tending  would  be  that 
under  it  recovery  would  be  possible  for  some 
fortuitous  events  that  under  no  circumstances 
-could  spring  from  a  fault  of  the  employer. 
Yet  the  further  we  search  the  more  diflScult 
it  is  to  find  any  such.  Death  by  lightning, 
it  might  be  said,  would  be  an  instance,  death 
from  a  wanton  pistol  shot.  As  to  the  latter 
the  English  courts  [603]  have  had  to  arrive 
at  a  conclusion.  A  gamekeeper  was  shot  by 
a  poacher.  Even  under  the  rigid  English  act, 
''accident  arising  out  of  the  employment,  it 
was  finally  held  that  this  was  an  accident 
(though  the  common  understanding  of  that 
terms  is  certainly  not  death  by  assault ) ,  and 
that  it  arose  out  of  the  employment.  Ander- 
son V.  Balfour  [1910]  2  Ir.  Rep.  497.  Now 
if  this  be  thought  a  conclusion  none  too 
strong,  what  shall  be  said  about  the  case  of 
the  cashier  who,  while  carrying  his  master's 
money,  was  assaulted  and  robbed?  This  was 
held  to  be  an  accident  arising  out  of  an  em- 
ployment. Nisbet  V.  Rayne  [1910]  2  K.  B. 
689.  So  as  to  injury  from  lightning.  Some 
situations  during  storms  are  more  hazardous 
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thaA  others.  Various  kindfl  of  machines  in- 
vite the  electrical  contact  from  the  skies 
while  others  do  not.  In  short,  the  employ- 
ment or  the  orders  of  the  master  may  have 
a  good  deal  to  do  with  the  injury  of  the 
workman  in  an  electrical  storm.  A  case  has 
recently  been  decided  in  Minnesota,  where 
a  driver  stmck  by  lightning  was  allowed 
judgment  as  from  an  accident :  State  v.  Dis- 
trict Ct.  129  Minn.  602,  153  N.  W.  119, 
LJIA.1916A  344.  6o  in  the  English  case  of 
Andrew  v.  Failaworth  Industrial  Soc.  [1904] 
2  K.  B.  32,  90  L.  T.  N.  S.  611,  the  master  was 
held  liable  for  death  by  lightning  when  the 
workman  during  the  storm  was  at  work  on 
the  top  of  a  building. 

Now,  if  there  be  any  occasion  in  which 
damages  can  be  had  for  death  from  lightning, 
the  policy  of  our  law  might  be  to  have  no 
debate  about  it  in  any  instance,  becauBe  if 
the  workman  must  contend  when  he  has  not 
the  right  to  recover,  he  will  have  to  cont^id 
also  when  he  has  tl|e  right  to  recover.  Let 
08  recur  to  the  child  who  was  injured  in  oil- 
ing machinery  when  he  was  hired  only  to 
work  at  strands  of  yam.  From  an  economic, 
sociological  standpoint  it  is  waste  to  throw 
the  child  helpless  upon  society  for  what  may 
have  he&i  a  well-intended  though  mistaken 
act  during  employment.  If  he  has  to  debate 
in  a  situation  like  that,  then  he  [604]  may 
have  to  debate  when  he  walks  from  his  own 
machine  to  lend  a  hand  at  a  co-worker's  ma- 
chine on  the  other  side  of  the  room. 

To  seek  authority  in  the  decisions  of  other 
states  is  useless,  for  other  statutes  have  no 
resemblance  to  ours.  Those  decisions  are  but 
painful  struggles  at  interpretation  of  "aris- 
ing out  of,'*  "accident,"  and  "course  of  em- 
ployment," which  we  believe  were  intention- 
ally left  out  of  our  statute.  Only  one  good 
18  found  in  looking  at  tbose  cases.  They 
show  what  evils  of  litigation  are  escaped  in 
our  enactment.  For  instance,  the  Connecti- 
cut  ease  of  Mann  v.  Glastonbury  Knitting 
Co.  90  Conn.  116,  96  Atl.  368.'  A  room  was 
heated  by  a  pipe  two  feet  in  diameter,  which 
brought  in  warm  air.  With  tlie  acquiescence 
of  the  employer  workmen  would  place  coffee 
bottles  at  the  mouth  of  this  pipe,  but  when 
one  placing  his  at  another  opening  was  in- 
jured by  a  revolving  fan,  it  was  held  that 
the  injury  did  not  "arise  from  the  employ- 
ment," notwithstanding  it  was  conceded  that 
employers  were  liable  for  injuries  suffered 
by  workmen  in  doing  something  "outside  of 
obligatory  duty  permitted  for  mutual  con- 
venience, such  as  eating  his  dinner  on  the 
premises."  These  cases  show  the  refinements 
to  which  courts  are  driven,  the  contests  which 
workmen  have  to  make  at  every  turn  under 
statutes  of  a  qualified  sort,  that  the  new  con- 
troversies over  "arising  out  of"  are  but  re- 
▼ivals  of  old  contests  over  contributory  neg- 


ligence and  assumed  risk,  though  to  get  rid  of 
these  was  the  express  announcement  of  the 
law.  In  our  own  court  an  instance  is  afford- 
ed. A  workman  injured  by  hernia  resulting 
from  a  great  strain  in  lifting  at  his  work 
got  his  relief  only  after  this  court  was 
reached.  Zappala  v.  Industrial  Ins.  Commis- 
sion, 82  Wash.  314,  144  Pac  54,  L.R.A.I916A 
295.  It  is  perfectly  plain  that  there  was  a 
charge  which  the  industry  should  bear,  but 
assuming  in  this  act  the  word  "accident"  and 
the  phraae  "arising  out  of  the  employment," 
contest  was  at  once  made  possible  and  contest 
was  [605]  prolonged.  Another  instance  of 
our  own  is  Wendt  v.  Industrial  Ins.  Commis- 
sion, 80  Wash.  Ill,  141  Pac.  311.  A  carpen- 
ter in  a  department  store  turns  on  an  electric 
switch  in  a  repair  shop  to  start  the  wheel 
on  which  he  would  grind  a  tool.  The  elec- 
tricity was  not  in  his  care  or  department. 
He  was  compelled  to  obtain  the  decision  of 
our  highest  court  befcre  he  could  get  his  re- 
dress. 

We  decline  to  read  into  our  act  either  the 
narrow  word  "accident"  or  the  phraseology 
found  in  the  English  and  other  statutes.  W^e 
prefer  to  leave  it  the  force  of  clear  and  posi- 
tive language  designed  to  cure  the  past  mis- 
chiefs of  endless  contention.  The  reports 
of  other  states  already  abound  in  contests 
over  the  new  phraseology.  It  is  for  the  legis- 
lature not  for  this  court  to  modify*  if  it  ap- 
pear wise  so  to  do5  the  plain  language  of  our 
statute. 

We  have  not  overlooked  an  argument  in 
the  word  "hazardous"  and  "extrahazardous." 
Since,  it  is  said,  the  act  compensates  only 
persons  in  such  employments,  it  meant  to 
compensate  them  merely  for  injuries  arising 
out  of  the  work.  This  is  fallacious.  In  the 
first  place  we  cannot  sustain  that  construc- 
tion against  plain  terminology.  Second,  the 
circumstances  show  a  difference  in  the  in- 
tention. The  workman  was  giving  up  unlim- 
ited damages  and  trial  by  jury.  He  could 
in  excliange  make  for  his  class  what  terms 
he  pleased,  and  the  statute  made  those  terms 
between  him  and  his  employer.  That  non- 
hazardous  employments  were  not  making 
terms  too  is  of  little  moment. 

"Accident,"  it  is  urged,  does  appear  in 
sundry  administrative  sections  of  the  act. 
Now  it  does  not  appear  in  any  parts  deliber- 
ately stating  the  basis  of  compensation,  and 
even  injury  was  powerfully  defined  as  for- 
tuitous event.  "Accident"  was  used  for  brev- 
ity as  a  convenient  substitute  for  "fortuitous 
event"  in  the  administrative  details  of  the 
act,  and  no  court  must  construe  a  statute  by 
general  intent  against  positive  definitions. 

[606]  In  one  section  the  employer,  being 
required  to  make  reports  of  accidents,  is  di- 
rected to  state  whether  the  accident  "arose 
out  of  or  in  the  course  of  the  injured  per- 
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eon's  employment.'*  By  no  language  what- 
ever is  this  section  made  the  basis  of  compen- 
sation or  so  connected  with  the  compensatory 
provisions  of  the  law  as  to  give  it  other  than 
statistical  value  for  information  to  the  de- 
partment. Moreover,  in  the  preceding  clause 
it  is  stated  that  the  report  must  be  made 
whenever  any  accident  or  injury  whatever 
occurs.  This  section,  in  short,  makes  no  at- 
tempt to  indicate  which  shall  be  paid. 

In  conclusion,  even  judicial  decisions  un- 
der the  qualified  statutes  show  that  we  can 
give  full  vigor  to  "injured  on  the  premises" 
without  raising  a  host  of  claims  untolerated 
elsewhere.  We  have  seen,  in  a  word,  the 
cases  of  lightning,  of  protecting  a  fellow  em- 
ployee, of  the  engineer  killed  by  the  boy  from 
the  bridge,  of  the  assaulted  cashier,  and  the 
assassinated  gamekeeper.  But  since  each  new 
situation  has  always  some  difference,  it  is 
an  infirmity  if  workmen  are  compelled  always 
to  argue  over  interpretation.  Interpretation 
by  instance  is  endless.  The  framers  of  this 
law  having  said  positively  that  they  wish 
the  jurisdiction  of  courts  ended  on  these  con- 
tJroversies,  it  is  our  duty  to  give  liberality  as 
much  to  that  as  to  other  provisions  of  the 
law. 

The  situation  indeed  does  not  greatly  differ 
from  that  which  once  obtained  in  life  insur- 
ance. The  early  policies  reserved  to  the  com- 
pany a  perpetual  question  for  any  misrepre- 
sentations made  to  obtain  them,  and  while 
this  right  was  rarely  exercised,  yet  it  was 
exercised  at  times,  and  the  right  to  exercise 
it  was  found  so  disquieting  that  the  prac- 
tically unqualified  policy  has  taken  the  place 
of  the  other.  To  obtain  this  situation  under 
the  compensation  act  was  undoubtedly  the 
purpose  of  the  workmen.  It  is  also  to  our 
mind  the  language  of  the  law. 

Under  our  statute  the  workman  is  the  sol- 
dier of  organized  industry  accepting  a  kind 
of  pension  in  exchange  for  absolute  insurance- 
on  his  master's  premises. 

[607]  The  judgment  of  the  lower  court  is 
reversed  and  the  cause  remanded  with  in- 
structions to  enter  a  judgment  against  the 
commission  for  the  amount  of  appellant's 
claim. 

Morris,  C.  J.,  Main,  Holcomb,  and  Parker, 
JJ.i  concur. 

KOTE« 

Wbat  Is  **lnjnTj**  or  '^Personal  Injury** 
witHin  Meaning  of  Workmen's  Com« 
yenaation  Act. 

Introductory,  362. 
Nonoccupational  Disease,  362. 
Occupational  Disease,  366. 
Under  Connecticut  Act,  367. 
Under  Washington  Act,  870. 
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IfUroducUn*y, 

Some  of  the  workmen's  compensation 
give  a  right  to  compensation  for  an  "injury 
or  '"personal  injury''  received  in  the  course  of 
the  employment,  while  others  require  tliat  the 
injury  shall  be  "accidental"  or  "by  accident." 
The  present  note  is  designed  to  review  the 
recent  cases  defining  the  term  "injury"  or 
"personal  injury"  as  used  in  statutes  of  the 
former  class.  The  earlier  cases  are  collated 
in  the  note  to  Hurle's  Case,  Ann.  Gas.  1915C 
919. 

The  question  whether  disease  is  an  ''acci- 
dent" under  an  act  of  the  latter  variety  is 
considered  in  the  notes  to  Brintons  v.  Turvev, 
2  Ann.  Gas.  137 ;  Broderick  v.  London  County 
Council,  15  Ann.  Gas.  85;  Sullivan  v.  Modern 
Brotherhood,  Ann.  Gas.  1913 A  1116;  and  V^en- 
nen  v.  New  Dells  Lumber  Go.  reported  ante, 
this  volume,  at  page  293. 

The  following  recent  cases  while  they  do 
not  determine  any  question  within  the  scope 
of  the  present  note  contain  some  discuseion 
by  way  of  dictum  of  the  meaning  of  the  term 
"injury"  or  "personal  injury"  as  used  in  a 
workmen's  compensation  act.  Eaves  v.  Blaen- 
cyldach  Colliery  Go.  (1910)  2  B.  W.  C.  C. 
(Eng.)  329;  Yates  v.  South  Kirkby,  etc.  Col- 
lieries (1910)  3  B.  W.  G.  G.  (Eng.)  418;  Glas- 
gow Goal  Go.  V.  Welsh  [1916]  2  A.  C.  (Engr.) 
1,  Ann.  Gas.  1916E  161,  86  L.  J.  P.  C.  130, 
[1916]  W.  C.  &  Ins.  Rep.  79,  114  L.  T.  N.  S. 
809,  60  Sol.  J.  336,  32  Times  L.  Rep.  539, 
affirming  [1915]  Sc.  Ct.  Bess.  1020;  West- 
minster Brvmbo  Coal,  etc.  Co.  v.  Evans 
[1916]  W.  C.  &  I.  Rep.  (Eng.)  241;  Pacific 
Coast  Casualty  Go.  v.  Pillsbury,  171  Cat 
319,  153  Pac.  24;  In  re  Bowers'  (Ind.)  116 
N.  E.  842;  Bobbins  v.  Original  Gas  Engine 
Go.  191  Mich.  122,  157  N.  W.  437;  Ramlow 
V.  Moon  Lake  Ice  Co.  192  Mich.  606,  158 
N.  W.  1027,  L.R.A.1916F  965;  Kutschmns  ▼. 
Briggs  Mfg.  Co.  (Mich.)  163  N.  W.  933; 
State  v.  District  Ct.  (Minn.)  164  N.  VV. 
585;  Johansen  v.  Union  Stock  Yards  Co. 
99  Neb.  328,  166  N,  W.  611;  Shinnick  v. 
Clover  Farms  Oo.  169  App.  Div.  286,  154  N. 
Y.  S.  423,  affirming  order  90  Misc.  1,  152 
N.  Y.  S.  649;  DeVoe  v.  New  York  State  Ry». 
169  App.  Div.  472,  166  N.  Y.  S.  12;  Rist 
V.  Larkin,  171  App.  Diy.  71,  156  N.  Y.  S. 
876;  Hiers  V.  Hull,  164  N.  Y.  S.  767;  Fassig 
▼.  State  (Ohio)  116  N.  E.  104;  Adams  v. 
Iten  Biscuit  Co.  (Okla.)  162  Pac.  938;  Archi- 
bald V.  Ott   (W.  Va.)    87  S.  E.  791. 

X^onoccupational  IHsease. 

Where  a  workmen's  compensation  act  pro- 
vides for  compensation  for  *in juries"  or 
''personal  injuries"  incurred  in  the  employ- 
ment without  requiring  that  the  injury  shall 
be  "accidental"  or  **by  accident."  the  term 
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"injury"  or  "personal  injury"  is  generally 
held  to  include  a  nonoccupational  disease 
arising  out  of  the  course  of  the  employment 
without  the  InterTention  of  an  accidental  in- 
jury. Hunneweirs  Case,  220  Mass.  351,  107 
N.  E.  934;  Sponatski's  Case,  220  Mass.  526, 

108  N.  £.  466,  L.R.A.1916A  333;  McPhee'a 
Case,  222  ^lass.  1,  100  N.  E.  633;  Madden's 
Case,  222  Mass.  487,  111  N.  E.  379,  L.R.A. 

•  1916D  1000;  Crowley's  Case,  223  Mass.  288, 
111  X.  £.  786,  787;  McManaman's  Case,  224 
Mass.  554,  113  N.  £.  287;  Walsh's  Case,  227 
Mass.  341,  116  N.  E.  496.  And  see  In  re 
McNicol,  215  Mass.  499,  102  N.  E.  697,  L.R.A. 
1916A  306;  Milliken's  Case,  216  Mass.  293, 
103  N.  E.  898;  Doherty's  Case,  222  Mass.  98, 

109  N.  E.  887;  Sanderson's  Case,  224  Mass. 
558,  113  N.  E.  355;  In  re  Maggelet  (Mass.) 
116  N.  E.  972.  See  also  the  following  opin« 
ions  of  the  solicitor  of  the  department  of 
labor  in  cases  arising  under  the  federal  act 
relating  to  hazardous  employments  under  the 
Panama  canal  commission :  In  re  Clark,  Op. 
Sol.  Dept.  Labor  188;  In  re  Clark,  27  Op. 
Atty.-Gen.  346,  Op.  Sol.  Dept.  Labor  204; 
In  re  Sheeran,  28  Op?  Atty.-Gen.  254,  Op. 
Sol.  Dept.  Labor  207;  In  re  Ourand,  Op.  Sol. 
Dept.  Labor  209 ;  In  re  Powers,  Op.  Sol.  Dept. 
Labor  214 ;  In  re  Hicks,  Op.  Sol.  Dept.  Labor 
217;  In  re  Luttrell,  Op.  Sol.  Dept.  Labor  219; 
In  re  Jarvis,  Op.  Sol.  Dept.  Labor  219;  In 
re  Wite,  Op.  Sol.  Dept.  Labor  221;  In  re 
Pohl,  Op.  Sol.  Dept.  Labor  223;  In  re  Bunce, 
Op.  Sol.  Dept.  Labor  224;  In  re  Flora,  Op. 
Sol.  Dept.  Labor  226;  In  re  Rodriguez,  Op. 
Sol.  Dept.  Labor  227;  In  re  Clements,  Op.  Sol. 
Dept.  Labor  228 ;  In  re  Walsh,  Op.  Sol.  Dept. 
Labor  231 ;  In  re  Atkinson,  Op.  Sol.  Dept.  La- 
bor 235;  In  re  Green,  Op.  Sol.  Dept.  Labor 
237;  In  re  Murray,  Op.  Sol.  Dept.  Labor  239; 
In  re  Hill,  Op.  Sol.  Dept.  Labor  242;  In  re 
Trammell,  Op.  Sol.  Dept  Labor  244;  In 
re  Elhnore,  Op.  Sol.  Dept.  Labor  245;  In  re 
Lloyd,  Op.  Sol.  Dept.  Labor  247;  In  re  He- 
witt, Op.  Sol.  Dept.  JAbor  248;  In  re  Irving, 
Op.  Sol.  Dept.  Labor  249;  In  re  Haley,  Op. 
Sol.  Dept.  Labor  255;  In  re  Edmonds,  Op.  Sol. 
Dept.  Labor  259;  In  re  Jule,  Op.  Sol.  Dept. 
Labor  261 ;  In  re  Arata,  Or.  Sol.  Dept.  Labor 
264;  In  re  Thayer,  Op.  Sol.  Dept.  Labor  266; 
In  re  Springer,  Op.  Sol.  Dept.  Labor  267 ;  In 
re  Clark,  Op.  Sol.  Dept.  Labor  270;  In  re 
Potter,  Op.  Sol.  Dept.  Labor  272;  In  re  Withy, 
Op.  Sol.  Dept  Labor  273;  In  re  Sargent,  Op. 
Sol.  Dept  Labor  275 ;  In  re  Devine,  Op.  SoL 
Dept.  Labor  277;  In  re  Manning,  Op. 
Sol.  Dept.  Labor  279. 

Thus  in  Madden's  Case,  222  Mass.  487,  111 
N.  E.  379,  L.R.A.1916D  1000,  wherein  it 
Appeared  that  the  pre-existing  heart  disease 
of  an  employee  was  so  aggravated  by  a  strain 
sustained  in  the  course  of  her  work  that  she 
suffered  an  attack  of  angina  pectoris  and 
became  incapacitated   for   work,    the   court 


said:  "In  this  connection  it  is  to  be  noted 
that  there  is  no  explicit  provision  for  com- 
pensation for  occupational  disease  as  such. 
'Personal  injury*  is  the  only  ground  for  com- 
pensation. The  legislative  principal  declared 
by  the  workmen's  compensation  act,  to  the 
test  of  which  all  cases  arising  under  it  must 
be  subjected,  is  that  whatever  rightly  is  dc- 
acribable  as  a  'personal  injury,'  if  received 
4n  the  course  of  and  'arising  out  of  the  em- 
ployment, becomes  the  basis  for  a  claim.  If 
the  harm  suffered  by  the  employee  in  the  case 
at  bar  had  been  received  as  the  result  of 
physical  endeavor  in  striving  to  resist  tor* 
tious  conduct  by  the  employer,  or  in  merely 
being  subjected  to  such  conduct,  there  would 
be  little  doubt  that  recovery  could  be  had 
in  an  action  at  law  as  for  a  'personal  injury* 
in  the  common-law  sense  of  those  words. 
Coleman  v.  New  York,  etc.  R.  Co.  106  Mass. 
160,  178;  Larson  y.  Boston  El.  R.  Co.  212 
Mass.  262,  and  cases  collected;  Wiemert  v. 
Boston  £1.  R.  Co.  216  Mass.  598.  Without 
undertaking  to  define  'personal  injury'  or  to 
go  beyond  the  requirements  of  the  facte  here 
presented,  it  is  enough  to  say  that  the  occur- 
rence described  by  the  dependent  when  she 
said  'she  felt  something  give*  and  felt  'some* 
thing  else  give  way'  accompanied  by  the 
symptoms  of  angina  pectoris,  may  have  been 
found  to  be  a  personal  injury." 

However,  although  the  Massachusetts  act 
has  been  held  to  coVer  occupational  disease 
in  a  case  discussed  in  the  original  note,  in 
the  case  of  In  re  Maggelet,  116  N.  E.  972, 
wherein  a  cigar  maker  claimed  compensa- 
tion for  alleged  "occupational  neurosis,"  the 
court  in  holding  that  compensation  should 
not  have  been  awarded  said:  "There  is  here 
no  foundation  for  a  finding  that  the  employee 
sustained  'personal  injury'  which  arose  out 
of  and  in  the  course  of  his  employment.  'Per- 
sonal injury'  as  used  in  the  workmen's  com- 
pensation act,  has  been  held  to  be  more  com* 
prehensive  than  the  'personal  injury  by  acci- 
dent' of  the  English  act.  The  cases  which 
have  arisen  heretofore  under  our  act  have 
been  of  a  different  character  from  that  here 
presented.  .  .  .  Poisoning  always  has  been  re- 
garded as  a  tortious  act  in  the  nature  of  a 
personal  injury,  for  which  damages  might  be 
recovered  in  an  action  at  law  if  other  ele- 
ments of  liability  are  present.  .  .  .  The 
words  'personal  injury'  in  their  connection 
in  this  statute  do  not  naturally  lend  them- 
selves to  a  situation  such  as  that  here  dis- 
closed. The  act  relates  to  industrial  condi- 
tions. It  has  to  do  with  the  employment 
of  labor.  Tlie  act  affords  no  relief  against 
general  disease.  It  is  not  a  scheme  for  health 
insurance.  It  deals  only  with  personal  in- 
juries following  as  an  immediate  result  from 
the  employment  as  its  direct  cause.  In  gen- 
eral it  was  intended  as  in  the  nature  of  a 
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Bubstitute  for  actions  of  tori  for  personal 
injuries  at  common  law  and  under  the  em- 
ployelr's  liability  act  (Rev.  Laws,  c.  106)  by 
employees  against  their  employers.  That  is 
apparent  from  the  provisions  of  part  1  of  the 
workmen's  compensation  act  as  well  as  the 
legislative  resolves  and  reports  preceding  it^ 
enactment.  But,  as  has  been  pointed  out,  the 
act  goes  beyond  those  limits  and  includes 
such  diseases  as  fairly  may  be  termed  per- 
sonal injuries.  The  act  does  not  mention  dis- 
ease or  occupational  disease.  See  St.  1913, 
c.  813,  §  12.  It  awards  compensation  for 
disease  when  it  rightly  may  be  described  as 
a  personal  injury.  A  disease  of  mind  or  body 
which  arises  in  the  course  of  employment, 
with  nothing  more,  is  not  within  the  act.  It 
must  come  from  or  be  an  injury,  although 
that  injury  need  not  be  a  single  definite  act 
but  may  extend  over  a  continuous  period  of 
time.  Poisoning,  blindness,  pneumonia,  or 
the  giving  way  of  heart  muscle,  all  induced 
by  the  necessary  exposure  or  exertion  of  the 
employment,  fall  within  well  recognized 
classes  of  personal  injuries.  On  the  other 
hand  the  gradual  breaking  down  or  degenera- 
tion of  tissues  caused  by  long  and  laborious 
work  is  not  the  result  of  a  personal  injury 
within  the  meaning  of  the  act.  A  person  may 
exhaust  his  physical  or  mental  energies  by 
exacting  toil,  and  become  unfit  for  further 
service,  but  he  is  not  because  of  this  entitled 
to  compensation,  for  the  reason  that  this  con* 
dition  cannot  fairly  be  described  as  a  person- 
al injury.  The  disease  must  be,  or  be  trace- 
able directly  to,  a  personal  injury  peculiar  to 
the  employment.  A  nervous  condition  de- 
pendent upon  poor  posture  of  the  body  in  our 
opinion  does  not  constitute  a  conunonly 
known  and  well  recognized  personal  injury 
consequent  upon  employment.  It  is  difficult 
to  establish  and  define  a  plain  line  of  divi- 
sion between  what  is  personal  injury  within 
the  act  on  the  one  hand  and  simple  disease 
on  the  other  hand.  But  personal  injury  and 
disease  are  not  synonymous.  They  are  differ- 
ent in  meaning.  One  does  not  include  the 
other.  They  are  classifications  differing  from 
each  other  in  kind,  although  they  may  over- 
lap in  some  instances.  There  is  not  enough 
in  this  record  to  show  that  the  condition  of 
the  employee  is  a  necessary  result  of  his 
work.  It  arose  on  all  the  evidence  from  a 
bad  posture  of  the  body  while  at  work.  But 
there  is  nothing  to  show  that  this  was  a 
accessary  incident  of  the  employment.  Scarce- 
ly anything  is  more  difficult  to  control  or 
influence  than  the  position  of  the  body  of 
another.  Whether  one  shall  be  erect  or  stoop- 
ing of  figure,  whether  the  carriage  of  the 
person  shall  be  lithe  or  stiff,  whether  the 
chest  shall  be  narrow  or  broad  and  the  place 
for  the  lungs  correspondingly  cramped  or 
enlarged,    whether   breathing   shall   be   deep 


and  full,  or  short  and  impaired,  depend  in 
large  degree  upon  the  habit,  temperament^ 
and  appreciation  of  the  requisites  of  right 
living  on  the  part  of  the  individual.  Inter- 
ference on  these  matters  by  the  employer 
might  be  regarded  as  an  unwarranted  impair- 
ment of  personal  privilege.  There  are  few 
employments  which  if  pursued  without  regard 
to  the  laws  of  health,  and  the  requirements  of 
correct  method  of  life,  may  not  invite  some 
form  of  disease.  This  record  is  bare  of  any 
evidence  to  show  that  it  is  a  reasonably 
necessary  result  of  the  employment  that  those 
following  it  should  have  neurosis  or  that  the 
including  proximate  cause  of  that  condition 
is  the  employment.  This  court  has  gone  fur- 
ther than  any  other,  so  far  as  we  are  aware, 
in  holding  that  poisoning,  heart  lesion  and 
kindred  physical  ilb  may  be  found  to  be 
personal  injuries  under  the  act.  The  courts 
of  other  states  of  the  Union,  in  construing 
workmen's  compensation  acts  more  or  leea 
similar  to  our  own,  have  declined  to  follow 
In  re  Hurle,  217  Mass.  223,  104  N.  £.  336, 
L.ItA.1016A  279,  Ann.  Cas.  19150  919,  and 
the  principle  there  esf8!blished,  and  have  held 
that  poisoning  arising  out  of  the  employment 
through  the  inhalation  of  gases  or  other  sub- 
stance was  not  a  personal  injury  under  the 
act.  .  .  .  Nevertheless  we  remain  con- 
tent with  our  decisions  in  this  particular. 
But  the  doctrine  has  not  been  established  by 
these  decisions  that  every  disease  caught  .by 
an  employee  in  the  course  of  his  employment 
is  a  personal  injury  under  the  act.  ...  It 
seems  clear  for  these  reasons  that  the  present 
case  cannot  rightly  be  termed  a  personal  in- 
jury within  the  meaning  of  those  words  in 
the  act." 

In  Crowley's  Case,  223  Mass.  288,  111  K. 
£.  786,  the  court  in  affirming  a  decree  affirm- 
ing an  award  of  compensation  said:  "The 
city  contends  that  no  causal  connection  be- 
tween the  employee's  injuries  and  his  general 
condition  of  paresis,  rendering  him  insane 
and  requiring  his  commitment  to  an  asylum, 
is  shown  by  the  record,  and  therefore  that  the 
decree  should  be  reversed.  In  re  McNicol, 
215  Mass.  497.  But  the  material  evidence 
before  the  arbitration  committee  submitted 
without  the  introduction  of  further  testimony 
to  the  industrial  accident  board  upon  review, 
warranted  the  findings,  that  the  employee  had 
a  'pre-existing  constitutional  disease,  known 
as  syphilis,'  which,  being  dormant,  left  his 
ability  to  perform  the  arduous  work  for 
which  he  was  hired  unimpaired,  and  that,  be* 
cause  of  the  nature  of  the  accident  arising 
out  of  and  in  the  course  pf  employment,  his 
nervous  system  suffered  a  shock  sufficiently 
severe  to  aggravate  and  accelerate  this  con- 
dition, until  general  paralysis  or  insanity 
resulted  depriving  him  of  all  capacity  for 
work  in  the  future.     The  statute  prescribes 
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no  standard  of  fitness  to  which  the  employee 
most  conform,  and  compensation  is  not  based 
on  anjr  implied  warranty  of  perfect  health  or 
of  immunity  from  latent  and  unknown  tend- 
encies to  disease  which  may  develop  into 
positive  ailments  if  incited  to  activity 
through  any  cause  originating  in  the  perform- 
ance of  the  work  for  which  he  is  hired.  What 
the  legislature  might  have  said  is  one  thing; 
what  it  has  said  is  quite  another  thing; 
and  in  the  application  of  the  statute  the 
cause  of  partial  or  total  incapacity  may 
spring  from  and  be  attributable  to  the  injury 
joat  as  much  where  undeveloped  and  dan- 
gerous physical  conditions  are  set  in  motion 
producing  such  result,  as  where  it  follows 
directly  from  dislocations  or  dismember- 
ments or  from  internal  organic  changes  capa- 
ble of  being  exactly  located." 

In  Hunneweirs  Case,  220  Mass.  351,  107 
N.  E.  934,  the  court  gaid:  "The  physical  in- 
jury to  the  eye  of  the  employee  in  the  case  at 
bar  was  slight  and  he  soon  recovered  from  it 
completely  so  far  as  concerned  harm  to  the 
organ  itself.  But  the  arbitration  committee 
found  that  'the  injury  to  the  eye  caused  a 
nervous  upset  and  a  neurotic  condition  which 
is  purely  functional.'  The  industrial  accident 
lK)ard  found  that  he  was  'partially  incapaci- 
tated for  work  by  reason  of  a  condition  of 
hysterical  blindness  and  neurosis,  said  con- 
dition having  a  causal  relation  with  the 
personal  injury.'  These  findings,  which  seem 
to  be  identical  in  substance,  were  warranted 
by  the  evidence.  Apparently  he  did  not  have 
sufficient  will  power  to  throw  off  this  condi- 
tion and  go  to  work  as  his  physical  capacity 
amply  warranted  him  in  doing.  But  such 
a  condition  resulting  from  a  battery  is  an 
injury  for  which  a  tortfeasor  would  be  liable 
in  damages.      .     .  The   same   principle 

applies  to  injuries  flowing  as  a  proximate  re- 
sult from  an  actual  physical  impact  received 
by  an  employee  under  the  act  in  the  course 
of  and  arising  out  of  his  employment." 

In  Sponatski's  Case,  220  Mass.  526,  108 
N.  E.  466,  L.R.A.1916A  333,  it  appeared  that 
an  employee  while  at  work  received  an  injury 
from  a  splash  of  molten  lead  and  subsequently 
while  insane  threw  himself  from  a  window  and 
was  fatally  injured.  The  court  said :  "The  cir- 
cumstances of  the  leap  from  the  window  as 
narrated  by  all  the  eyewitnesses,  point  rath- 
«d  to  ungovernable  lunacy  than  to  the  volition 
«ven  of  a  diseased  mind.  I^e  finding  in  this 
respect,  although  hanging  on  a  rather  slen- 
<ier  thread  of  evidence,  is  not  unsupported. 
Therefore  it  must  stand.  This  decision  rests 
upon  the  rule  established  in  Daniels  v.  New 
York,  etc.  R.  Co.  [183  Mass.  393],  supra.  That 
fule  applies  to  cases  arising  under  the  work- 
men's compensation  act.  It  is  that  where 
there  follows  as  the  direct  result  of  a  physi- 
cal injury  an   insanity  of  such  violence  as 


to  cause  the  victim  to  take  his  own  life 
through  an  uncontrollable  impulse  or  in  a 
delirium  of  frenzy  'without  conscious  voli- 
tion to  produce  death,  having  knowledge  of 
the  physical  nature  and  consequences  of  the 
act,'  then  there  is  a  direct  and  unbroken 
causal  connection  between  the  physical  in- 
jury and  the  death.  But  where  the  result- 
ing insanity  is  such  as  to  cause  suicide 
through  a  voluntary  wilful  choice  determined 
by  a  moderately  intelligent  mental  power 
which  knows  the  purpose  and  the  physical 
effect  of  the  suicidal  act  even  though  choice 
is  dominated  and  ruled  by  a  disordered  mind, 
then  there  is  a  new  and  independent  agency 
wliich  breaks  the  chain  of  causation  aris- 
ing from  the  injury.  .  .  .  The  obligation 
to  pay  compensation  under  the  workmen*? 
compensation  act  equally  is  absolute  when 
the  fact  is  established  that  the  injury  has 
arisen  *out  of  and  in  the  course  of  the 
employment.  Part  II,  sec.  1.  It  it  of  no 
significance  whether  the  precise  physical 
harm  was  the  natural  and  probable  or  the 
abnormal  and  inconceivable  consequence  of 
the  employment.  The  single  inquiry  is 
whether  in  truth  it  did  arise  out  of  and  in 
the  course  of  that  employment.  If  death 
ensues,  it  is  immaterial  whether  that  was 
the  reasonable  and  likely  consequence  or 
not;  the  only  question  is  whether  in  fact 
death  'results  from  the  injury.'  Part  II,  sec. 
6.  When  that  is  established  as  the  cause, 
then  the  right  to  compensation  is  made  out. 
If  the  connection  between  the  injury  as  the 
cause  and  the  death  as  the  effect  is  proven, 
then  the  dependents  are  entitled  to  recover 
even  though  such  a  result  before  that  time 
may  never  have  been  heard  of  and  might  have 
seemed  impossible.  The  inquiry  relates  sole- 
ly to  the  chain  of  causation  between  the  in- 
jury and  the  death." 

In  Walsh's  Case,  227  Mass.  341,  116  N.  E. 
406,  the  court  said:  **We  are  of  the  opinion 
that  subsequent  insanity  does  not  deprive  an 
employee  of  compensation  due  him  under  the 
provisions  of  the  workmen's  compensation 
act.  Indeed  the  effect  of  subsequent  insanity 
and  the  only  effect  of  it  is  to  make  greater 
the  employee's  need  to  have  that  compensation 
which  apart  from  the  subsequent  disability 
justice-  required  the  employer  to  pay  him." 

In  McPhee's  Case,  222  Mass.  1,  109  N.  E. 
633,  the  court  said :  *The  inhalation  of  damp 
smoke  and  drenching  with  water  resulting' 
in  lobar  pneumonia  might  have  been  found 
to  have  been  a  'personal  injury'  within  St. 
1911,  c.  761,  Part  II,  sec.  1." 

In  McManaman's  Case,  224  Mass.  554,  113 
N.  E.  287>  which  was  an  appeal  from  an 
award  in  favor  of  a  longshoreman  who  froze 
both  hands  while  at  work,  it  appeared  that 
the  award  was  made  upon  the  theory  that 
the  employee's  work  in  unloading  vessels  ex- 
posed   him    to   greater    danger   of    personal 
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injury  by  frostbite  than  the  ordinary  person 
or  outdoor  worker.  The  supreme  court  de- 
dined  to  disturb  the  award,  saying:  "In  his 
argument  counsel  for  the  insurer  has  pointed 
out  that  the  bags  of  fabric  were  not  cold; 
that  the  petitioner's  hands  would  be  but 
little  closed  when  he  liandled  them;  that 
after  he  had  pushed  the  truck  off  the  boat 
his  hands  were  free  while  he  was  walking 
back  to  get  another  load  and  that  he  had 
ample  opportunity  to  swing  his  arms  and  keep 
up  his  circulation  at  that  time.  All  these 
were  matters  proper  to  be  urged  upon  the 
board  and  to  be  considered  by  them  in  pass- 
ing upon  the  question  of  fact  upon  which 
they  had  to  pass.  But  they  are  not  matters 
which  are  decisive  of  the  question  of  law 
which  we  have  to  decide,  namely,  whether  on 
the  evidence  as  a  whole  the  board  were  war- 
ranted in  finding  (as  they  did  find)  that  the 
petitioner  was  exposed  to  'materially  greater 
danger  and  likelihood  of  getting  frozen  than 
the  ordinary  person  or  outdoor  worker  on  the 
date'  in  question.  Although  the  question  is 
a  close  one,  we  are  of  opinion  on  the  whole 
that  the  evidence  before  the  board  warranted 
the  finding  made  by  them." 

Occupational  Disease. 
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According  to  one  recent  case  the  term 
injury"  or  "personal  injury"  as  used  in  a 
workmen's  compensation  act  does  not  cover 
occupational  diseases.  Industrial  Commis- 
sion V.  Brown,  92  Ohio  St.  309,  110  N.  E. 
744,  L.R.A.1916A  1277,  wherein,  in  holding 
that  a  Workmen's  Compensation  Law  did  not 
include  lead  poisoning  an  occupational  dis- 
ease, the  court  said:  "The  particular  ques- 
tion involved  in  the  instant  case  is  wliethcr 
the  words  'personal  injuries  sustained  in  the 
course  of  employment'  as  used  in  the  Work- 
men's Compensation  Law,  approved  June  15, 
1911  (102  O.  L.  524),  include  lead  poisoning 
contracted  in  course  of  employment.  The  de- 
fendant in  error  was  employed  in  August, 
1913,  by  the  Eagle  White  Lead  Co.  of  Cincin- 
nati, such  company  being  at  the  time  a  vol- 
untary contributor  to  the  state  insurance 
fund.  While  thus  employed  Brown  contract- 
ed lead  poisoning  of  so  serious  a  nature  that 
he  became  sick  and  disabled  from  work.  .  .  . 
The  question  is  one  of  paramount  public  im- 
portance, not  only  to  the  industrial  classes 
but  to  the  state  as  well.  The  state  has  been 
administering  this  great  trust  for  nearly  four 
years,  and  during  all  that  period  the  construc- 
tion given  the  statute  under  consideration  by 
the  administrative  body  has  been  such  as  to 
preclude  recovery  for  occupational  disease, 
or  any  disease  for  that  matter,  incurred  in  the 
course  of  employment.  For  while  the  disease 
under  consideration  was  clearly  occupational, 
yet  if  the  claim  of  Brown  to  participate  in 


the  fund  be  sustained,  it  would  at  once  open 
wide  the  doors  to  all  claimante  who  have^ 
suffered  from  disease  of  any  sort  which  they 
may  have  incurred  while  employed.  The 
premium  rates  assessed  and  collected  by  the 
administering  board  during  this  period  of 
tiipe  have  been  fixed  on  a  basis  of  death 
and  injuries  by  accident  solely,  to  the  entire 
exclusion  of  injury  through  disease.  It  is 
quite  patent  that  any  other  construction 
would  necessitate  an  immediate  and  striking 
horizontel  elevation  of  all  premium  rates 
and  would  in  all  probability  prove  a  serious 
menace  to  the  law  itself.  Administrative  in- 
tcrpretetion  of  a  given  law,  while  not  con- 
clusive, is,  if  long  continued,  to  be  reckoned 
with  most  seriously  and  is  not  to  be  disre- 
garded and  set  aside  unless  judicial  con- 
struction makes  it  imperative  so  to  do.  This 
might  be  said  to  be  particularly  true  of 
laws  of  the  nature  and  character  of  the  one 
under  consideration.  The  state  has  entered 
on  a  virgin  field,  not  wholly  without  chart 
or  compass,  it  is  true,  yet  without  much  in 
the  way  of  experience  to  light  the  way.  In 
a  large  measure  Ohio  may  be  said  te  be  the 
pioneer  in  working  out  and  reducing  to  a 
working  basis  the  theories  of  workmen's  com- 
pensation. No  statute  enacted  in  these  lat- 
ter days  has  had  to  encounter  so  fierce  and 
powerful  an  opposition  as  this  particular 
class  of  legislation.  The  law  is  yet  on  trial. 
It  has  te  justify  itself  for  its  maintenance 
before  the  bar  of  public  opinion.  To  seri- 
ously cripple  it  by  a  construction  that  could 
readily  be  defended  from  a  legal  standpoint, 
and  that  would  at  the  same  time  be  held 
to  the  more  humane  interpretation,  would 
in  the  long  run  work  great  injury  to  the 
industrial  class  as  a  whole.  An  injustice 
would  likewise  be  done  to  the  employers  of 
Ohio,  who  alone  are  contributing  the  millions 
that  go  to  make  up  the  fund.  Courte  will 
take  judicial  notice  of  the  events  going  to 
make  up  the  htstery  of  a  state  as  well  as  the 
transactions  and  objects  intimately  connect- 
ed with  it.  Why,  then,  should  tbis  court, 
contrary  to  the  general  knowledge  possessed 
by  the  people  of  Ohio,  blind  itself  to  the  real 
situation  and  content  iUelf  with  a  mere  ab- 
stract construction  of  what  might  be  included 
in  the  phrase  'personal  injuries,'  realizing  all 
the  while  that  te  grant  the  enlarged  construc- 
tion sought  by  the  defendant'  in  error  would 
put  in  peril  the  splendid  efforte  that  have 
been  exerted  by  the  public  servants  of  Ohio, 
with  much  travail  of  soul,  to  provide  com- 
pensation with  promptness  and  certeinty  to 
the  unfortunates  killed  or  wounded  in  their 
battle  for  existence?  This  court,  with  much 
show  of  logic  and  also  authority,  could  con- 
strue this  phrase  as  did  the  courts  below. 
It  is  no  difficult  matter  to  bring  within  the 
purview  of  the  words  'personal  injuries  bus- 
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Uined  in  the  course  of  employment'  occupa- 
tional diseases  incurred  in  course  of  em- 
ployment. It  can  be  further  conceded  that 
had  the  legislature,  in  enacting  cither  the 
original  or  the  present  law^  desired  to  make 
plain  its  intention  to  exclude  occupational 
disease  from  participation  in  the  fund,  the 
exclusion  could  readily  have  been  made  by 
adding  to  the  words  'personal  injuries'  the 
qualifying  phrase  'by  accident.'  As  against 
all  this  the  coui^  feels  impelled  to  follow  both 
the  executive  and  legislative  construction  of 
the  word  'injury^  as  employed  in  this  act 
and  to  limit  recovery  of  compensation  to  such 
as  may  have  suffered  injury  otherwise  than 
through  disease,  thereby  giving  to  the  legis- 
lative and  executive  construction  the  added 
force  of  judicial  construction." 

Under  Connecticut  Act, 

The  decisions  under  the  Connecticut  work- 
m^'s  compensation  act  hold  in  effect  that  a 
''personal  injury"  within  the  meaning  of  the 
act  involves  both  an  accident  and  a  personal 
injury  therefrom  as  distinguished  from  a  dis- 
ease, but  Includes  the  effect  of  an  accidental 
injury  which  either  superinduces  a  disease  or 
a^ravates    an    existing    disease.      Larke    >. 
John  Hancock  Mut.  L.  Ins.  Co.  90  Conn.  303, 
97  Atl.  320;   Miller  ▼.  American  Steel,  etc. 
Co.  90  Conn.  349,  97  Atl.  346 ;  Hartz  v.  Hart- 
ford Faience  Co.  90  Conn.  639,  97  Atl.  1020; 
Linnane  v.  Aetna  Brewing  Co.  91  Conn.  158, 
99  Atl.  609,  L.R.A.1917D  77.    Thus  in  Hartz 
▼.  Hartford  Faience  Co.  supra,  it  appeared 
that  a  shipping  clerk  suffered  a  strain  while 
lifting  or  attempting  to  lift  a  barrel.     In 
holding  that  he  was  entitled  to  compensation 
the  court  said:  "By  the  terms  of  cur  com- 
pensation act,  compensation  is  not  made  to 
depend  upon  the  condition  of  health  of  the 
employee,  or  upon  his  freedom  from  liability 
to  injury  through  a  constitutional  weakness 
or  latent  tendency.    It  is  awarded  for  a  per- 
sonal injury  'arising  out  of  and  in  the  course 
of  his  employment,'  and  for  an  injury  which 
is  a  hazard  of  that  employment.     As  Chief 
Justice  Rugg  points  out  in  Madden's  Case, 
.222  Mass.  487,  494,  111  N.  E.  382,  *it  is  the 
hazard  of  the  employment  acting  upon  the 
particular    employee    in    his    condition    of 
health  and  not  what  the  hazard  would  be  if 
acting  upon  a  healthy  employee  or  upon  the 
average  employee.'     Whatever    predisposing 
physical  condition  may  exist,  if  the  employ- 
ment is  the  immediate  occasion  of  the  injury, 
it  arises  out  of  the  employment  because  it 
develops  within    it.     When   the   exertion   of 
the  employment  acts  upon  the  weakened  con- 
dition of  the  body  of  the  employee,  or  upon 
an  employee  predisposed  to  suffer  injury,  in 
such  way  that  a  personal  injury  results,  the 
injury  must  be  said  to  arise  out  of  the  em- 
ployment.    An   employee   may  be   suffering 


from  heart  disease,  aneurism,  hernia,  as  was 
Mr.  Hartz,  or  other  ailment,  and  the  exertion 
of  the  employment  may  develop  his  condition 
in  such  a  manner  that  it  becomes  a  personal 
injury.  The  employee,  is  then  entitled  to  re- 
cover for  all  consequences  attributable  to  the 
injury.  The  acceleration  or  aggravation  of  a 
pre-existing  ailment  may  therefore  be  a  per- 
sonal injury  within  our  act:  and  the  test 
may  well  be  that  suggested  by  Lord  Loreburn 
in  Clover,  Clayton  &  Co.  v.  Hughes,  L.  R. 
(1910)  App.  Cas.  242:  Did  the  ailment  de- 
velop the  injury,  or  did  the  employment 
develop  it  in  any  material  degree?  If  it 
did,  the^  injury  arose  out  of  the  employment." 
In  Larke  v.  John  Hancock  Mut.  L.  Ins.  Co. 
90  Conn.  303,  97  Atl.  320,  it  appeared  that  an 
insurance  solicitor  and  collector  while  en- 
gaged in  his  usual  employment  froze  his  nose 
and  the  tissues  adjacent  thereto  which  pro- 
duced a  lesion  of  the  skjin  and  surface  tissues. 
The  court  said:  "The  first  question  for  de- 
cision is  whether  the  frostbite  of  the  decedent 
was  a  personal  injury  'arising  out  of  and  in 
the  course  of  his  employment.'  Public  Acts 
of  1913,  chap.  138,  Part  B,  sec.  1.  The 
suggestion  was  made  in  argument,  although 
not  greatly  pressed,  that  'personal  injury'  un- 
der our  statute  refers  merely  to  accidental 
injury.  The  case  does  not  at  this  time  require 
us  to  pass  upon  the  question  whether  the 
term  'personal  injury'  in  our  act  includes 
disease  as  well  as  accident.  Upon  all  au- 
thority, if  it  refers  merely  to  accident,  it  must 
include  the  consequences  of  accident,  whether 
a  development  of  the  injury  through  derange- 
ment of  the  physical  structure  of  the  body, 
or  of  a  disease  from  the  accident.  The  find- 
ing shows  that  unusual  exposure  of  the  de- 
cedent to  the  weather,  due  to  his  employment, 
caused  a  frostbite  producing  lesions  of  the 
face,  through  which  the  germ  erysipelas  en- 
tered and  the  disease  erysipelas  developed. 
We  think  the  lesion,  whether  produced  by  a 
frostbite  or  a  blow,  must  be  held  to  be 
a  'personal  injury'  within  the  act.  In  either 
case,  the  injury  would  be  the  result  of  an 
untoward  mishap.  If  the  term  'personal  in- 
jury' be  given  its  narrowest  construction  and 
confined  to  injuries  of  accidental  origin,  it 
must  be  held  to  include  any  form  of  bodily 
harm  or  incapacity,  whether  arising  by 
direct  contact,  or  lesion  caused  by  exter- 
nal violence  or  physical  force,  or  untoward 
mishap.  ...  An  attempt  to  frame  an  all- 
embracing  definition  so  as  to  include  all 
injuries  arising  in  the  course  of  one's  em- 
ployment, would  probably  prove  its  inade- 
quacy under  the  changing  conditions  of  time. 
In  a  general  way,  sufficient  for  this  case,  and 
perhaps  helpful  in  the  consideration  of  other 
cases,  we  may  say  that  an  injury  to  an  em- 
ployee is  said  to  arise  in  the  course  of  his 
employment  when  it  occurs  within  the  period 
of  his  employment,  at  a  place  where  he  may 
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reasonably  be,  and  while  he  is  reasonably  ful- 
filling the  duties  of  his  employment,  or  en- 
gaged in  doing  something  incidental  to  it.  *In 
the  course  of  points  to  the  place  and  circum- 
etances  under  which  the  accident  takes  place 
and  the  time  when  it  occurred." 

In  Miller  v.  American  Steel,  etc.  Co.  90 
Conn.  349,  97  Atl.  345,  it  appeared  that  a 
workman's  incapacity  resulted  from  a  grad- 
ual process  of  lead  poisoning  arising  out  of 
his  employment  which  could  not  be  traced 
to  any  fortuitous  or  unexpected  event  which 
could  be  located  in  point  of  time  and  place, 
and  which  was  not  the  result  of  a  lesion 
produced    by    external    violence    or    internal 
strain.     In  holding  that  the  term  "personal 
injuries''   did   not   include   occupational  dis- 
eases, the  court  said :    **TKe  record,  therefore, 
does  not  present  *  the  question  whether  our  - 
workmen's  compensation  act  gives  compensa- 
tion for  death  or  incapacity  resulting  from 
disease  caused  by  accidental  injury.    It  pre- 
sents the  very  different  question  whether  our 
compensation    system    includes    occupational 
diseases  as  well  as  industrial  accidents.  More 
specifically,    the    question    is    whether    the 
words  'personal  injury     .     .     .     arising  out 
of  and  in  the  course  of  his  employment,'  in 
our  act,  were  intended  by  the  general  assembly 
to  cover  disease  arising  out  of  and  in  the  course 
of  the   employment.     There  is  no  reference 
whatever  to  disease  in  our  act,  and  although 
the  case  nominally  turns  upon  the  proper  con- 
struction of  the  single  word  'injury,*  the  real 
issue  is  whether  the  important  subject-mat- 
ter of  industrial  diseases  shall  be  introduced 
by  judicial  construction  into  a  statute  which 
does  not  mention  the  subject,  or  contain  any 
provisions    for    dealing    with    the    problems 
peculiar  to  that  subject.    .    .    .    Thus,  among 
what  may  be  called  the  doubtful  states,  the 
preponderance  of  opinion,  so  far  as  any  has 
yet  been  expressed,  seems  to  be  against  im- 
porting occupational  diseases  into  workmen's 
compensation  acts  by  the  process  of  judicial 
construction.    Turning  now  to  the  history  of 
our  own  act,  the  first  affirmative  action  taken 
by  the  general  assembly  was  the  passage  of  a 
resolution  in  1911  providing  for  the  appoint- 
ment of  a  commission  Ho  investigate  and  re- 
port to  the  next  session  of  the  general  assem- 
bly upon  the  legality,  advisability,  and  prac- 
ticability  of  establishing  a   state   insurance 
department,  or  otlier  form  of  state  insurance, 
as  a  means  for  providing  compensation  for 
workmen    and   others   injured   through   acci- 
dents   occurring    in    industrial    occupations.' 
Tlie  commission  appointed  pursuant  to  this 
resolution  presented  its  report,  entitled  'The 
Report  of  the  Connecticut  State  Commission 
on  Compensation  for  Industrial  Accidents,  to 
the  General  Assembly  of  1913,'  and  the  bill 
recommended  by  the  commission  was  limited 
to  compensation  for  'personal  injuries  from 


any  accident  arising  out  of  and  in  the  course 
of  his  employment.'     Several  other  bills,  in- 
cluding  one   representing  the   views  of  the 
association  of  manufacturers,  and  another  the 
views  of  the  state  federation  of  labor,  were 
presented  to  the  general  assembly.    None  of 
them  made  any  reference  to  occupational  dis- 
ease, and  in  the  course  of  many  days  of  com- 
mittee hearings  reported  and  filed  with  the 
state  librarian,  we  find  no  reference  to  occu- 
pational disease  and  none  appears  in  the  bill 
as  finally  adopted  or  in  th^  amendments  of 
1915.    It  follows  that  if  we  construe  the  act, 
as   covering  compensation   for   death   or   in- 
capacity  arising  from   occupational    disease 
we  shall  introduce  into  it  a  most  important 
subject,  which,  so  far  as  we  can  ascertain 
from  the  public  documents,  was  not  consid- 
ered by  the  legislature  in  this  connection.    In 
fact  the  eoonomic  importance  of  the  inclusion 
of  disease  in  an  act  which  contains  no  special 
provisions  on  the  subject,  can  hardly  be  esti- 
mated.    In  the  absence  of  any  definition  of 
occupational  disease,  the  act  would  include 
all  diseases  arising  out  of  and  in  the  course 
of  the  employment,  and  the  word  injury,  if  it 
includes  the  contraction  of  disease  includes 
also  the  aggravation  of  disease.    So  construed, 
our  act  might  almost  be  said  to  give  com- 
pensation  for  the  common  fate  of  all  who 
work  because  they  must.    The  result  would  be 
to  increase  very  greatly  the  cost  of  compen- 
sation insurance,  and  might  either  discour- 
age the  acceptance  of  the  act  by  employers  or 
make  it  difficult  for  any  but  the  young  and 
strong   to   obtain    employment.     It   may    be 
added  that  in  Germany,  and  so  far  as  we 
know,   in   other   countries   where  a   compre- 
hensive scheme  of  workmen's  sickness  insur- 
ance is  in  force,  the  workman  is  required 'to 
contribute  toward  the  cost  of  the  insurance. 
We   ought   not   to    import   into  the   act  by 
construction  a  subject-matter  carrying  such 
possible  consequences,  unless  convinced  that 
the    general    assembly,    notwithstanding    its 
omission  to  refer  to  the  subject,  actually  in- 
tended to  include  it.    It  seems  more  reason- 
able to  suppose  that  in  framing  an  elective 
system  of  compensation  for  the  employer  and 
the  employee  to  accept  or   reject,  the  gen-* 
eral   assembly  should  attempt  to  state  the 
essential  conditions  of  the  bargain  in  terms, 
so  that  the  parties  could  understand  the  con- 
sequences of  their  election.    And  when  we  find 
in  such  a  statute,  and  in  the  legislative  pro- 
ceedings leading  to  its  adoption,  no  mention 
of  so  important  a  subject  as  industrial  sick- 
ness  insurance,   the   reasonable   inference    is 
that  the  general  assembly  probably  did  not 
intend  to  include  the  cost  of  such  insurance 
in  the  proposition  which  it  submitted  to  em- 
ployers for  their  acceptance.    This  seems  still 
more  probable,  because  it  appears  from  chap- 
ter 14  of  the  Public  Acts  of  1913,  p.  1634, 
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entitled  'An  Act  concerning  Reports  of  Occu- 
pational IMaeaaes/  that  the  general  asaemblj 
had  the  subject  of  occupational  disease  under 
consideration  at  the  very  time  when  the 
workmen's  compensation  act  was  pendtng 
before  it;  and  the  action  which  it  took  in 
respect  of  that  subject  was  to  require  phjsi" 
cians  to  report  cases,  not  to  the  compensation 
commissioner  of  the  district,  but  to  the  com- 
missioner ol  the  bureau  of  labor  statistics. 
This  would  indicate  that  tiie  general  assem- 
bly intended  to  deiU  separately  and  at  some 
future  time  with  the  subject  of  occupational 
disease.  ...  It  cannot  make  any  substan- 
tial difference  in  the  constrnction  of  the  term 
injury'  as  used  in  that  context,  whether  the 
words  'by  accident'  are  inserted  or  omitted. 
This  is  the  crucial  point  in  the  literal  inter- 
pretation of  our  act.  The  injury  to  be  com- 
pensated is  not  defined  except  by  the  words 
'such  injury,'  meaning  as  the  context  says, 
a  personal  injury  arising  out  of  and  in  the 
course  of  the  employment  in  respect  of  which 
the  employer  is  exempted  from  actions  for 
damages  in  case  of  the  mutual  acceptance  by 
employer  and  employee  of  Part  B;  and  in 
respect  of  which  he  is  to  be  deprived  of  his 
so-called  common-law  defenses  unless  he  does 
accept  Part  B.  The  point  is  not  merely  a 
verbal  one.  The  act  is  in  form  elective.  In 
Part  A  it  takes  away  the  employer's  oommonr 
law  defenses,  and  in  Part  B  it  offers  him. a 
compensation  scheme  whose  disadvantages  are 
more  or  less  nicely  balanced  against  the  al- 
ternative of  facing  common-law  actions  for 
damages  with  a  crippled  defense.  It  was 
quite  to  be  expected  that  the  compensation 
scheme  should  cover  the  same  ground  as  the 
common -law  action  for  damages,  and  the  lan- 
guage of  the  act  was,  we  think,  plainly  in- 
tended to  accomplish  that  result.  Since  the 
common-law  action  for  damages,  which  was 
founded  on  the  master's  negligence,  never  at- 
tempted to  cover  the  typical  case  Of  an  occu- 
pational disease  caused  by  continual  exposure 
to  the  ordinary  and  known  risks  of  the  em- 
ployment, the  inference  is  plain  that  the  al- 
ternative compensation  scheme  was  not  in- 
tended to  cover  such  diseases.  As  already 
pointed  out,  the  act,  because  of  its  entire 
omission  to  refer  to  the  subject,  must  include 
all  diseases  arising  out  of  and  in  the  course 
of  the  employment,  or  none.  And  if  it  was 
not  intended  to  cover  the  typical  occupational 
disease,  it  was  clearly  not  intended  to  cover 
any  except  such  as  are  the  direct  result  or 
natural  consequence  of  an  accidental  injury." 
In  Linnane  v.  Aetna  Brewing  Co.  01  Conn. 
158,  99  Atl.  507,  L.R^.1917D  77,  it  appeared 
that  a  brewery  fireman  became  exhausted 
from  the  combined  effects  of  walking  to  work 
through  deep  snow  and  extra  work  in  wet 
clothing.  Subsequently  he  contracted  a  se- 
vere cold  and  pneumonia  from  which  he  died. 
Ann.  Cos.  1018B. — ^24. 


In  holding  that  the  decedent  did  not  sustain 
a  "personal  injury"  entitling  him  to  compen- 
sation, the  court  said:  "The  claimant's  brief 
eorrectly  states  that  this  case  presents  two 
questions  of  law:  first,  whether  the  decedent 
sustained  a  ^personal  injury'  within  the  mean- 
ing of  the  statute;  the  second,  whether  it 
arose  'out  of  and  in  the  course  of  his  employ- 
ment.' In  our  opinion  the  first  question  is 
decisive  of  the  case,  and  it  must  be  answered 
in  the  light  of  two  recent  decisions  of  this 
court.  Miller  v.  American  Steel,  etc.  Co.  90 
Conn.  349,  97  Atl.  345,  and  Larke  v.  John 
Hancock  Mut.  L.  Ins.  Co.  90  Conn.  303,  97 
Atl.  380.  The  Miller  ease  decides  that  our 
compensation  act  does  not  award  compensa- 
tion for  death  or  incapacity  due  to  disease, 
unless  the  disease  is  the  direct  result  or  nat- 
ural consequence  of  an  accidental  bodily  in- 
jury. This  decision  covers  in  principle  not 
only  occupational  diseases  arising  from  ex- 
posure to  the  normal  conditions  of  the  em- 
ployment, but  also  diseases  arising  from  acci- 
dental exposure  to  abnormal  conditions  of 
employment;  and  that  it  was  so  intended  is 
obvious  from  the  general  tenor  of  the  opinion 
as  well  as  from  several  specific  statements  to 
that  effect,  of  which  we  quote  the  following 
from  page  351:  'The  record,  therefore,  does 
not  present  the  question  whether  our  work- 
men's compensation  act  gives  compensation 
for  death  or  incapacity  resulting  from  disease 
caused  by  accidental  injury.  It  presents  the 
very  different  question  whether  our  compan- 
sation  system  includes  occupational  diseases 
as  well  as  industrial  accidents.  More  spe- 
cifically, the  question  is  whether  the  words 
"personal  injury  .  .  .  arising  out  of  and 
in  the  course  of  his  employment,"  in  our  act, 
were  intended  by  the  general  assembly  to 
cover  disease  arising  out  of  and  in  the  course 
of  the  employment.'  And  again,  on  page  360 
it  said:  'As  already  pointed  out,  the  act,  be- 
cause of  its  entire  omission  to  refer  to  the 
subject,  must  include  all  diseases  arising  out 
of  and  in  the  course  of  the  employment,  or 
none.  And,  if  it  was  not  intended  to  cover  the- 
typical  occupational  disease,  it  was  clearly 
not  intended  to  cover  any  except  such  as  are 
the  direct  result  or  natural  consequence  of 
an  accidental  injury.'  In  the  Larke  case  it 
was  held  that  a  frostbite  was  a  personal  in- 
jury within  the  act,  and  that  compensation 
was  properly  awarded  to  the  dependent  claim- 
ant in  that  case  for  the  death  of  her  husband 
from  erysipelas  which  was  found  to  be  a  di- 
rect result  of  the  frostbite.  In  that  case  it 
was  said  that  the  term  personal  injury,  when 
confined  to  injuries  of  an  accidental  origin, 
'must  be  held  to  include  any  form  of  bodily 
harm  or  incapacity,  whether  arising  by  direct 
contact,  or  lesion  caused  by  external  violence 
or  physical  force,  or  untoward  mishap.'  Tak- 
ing the  two  esses  together,  their  effect  Is  that 
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reasonably  be,  and  while  he  is  reasonably  ful- 
filling the  duties  of  his  employment,  or  en- 
gaged in  doing  something  incidental  to  it.  'In 
the  course  of*  points  to  the  place  and  circum- 
stances under  which  the  accident  takes  place 
and  the  time  when  it  occurred.'' 

In  Miller  v.  American  Steel,  etc.  Co.  90 
Conn.  349,  97  Atl.  345,  it  appeared  that  a 
workman's  incapacity  resulted  from  a  grad- 
ual process  of  lead  poisoning  arising  out  of 
his  employment  which  could  not  be  traced 
to  any  fortuitous  or  unexpected  event  which 
could  be  located  in  point  of  time  and  place, 
and  which  was  not  the  result  of  a  lesion 
produced  by  external  violence  or  internal 
strain.  In  holding  that  the  term  "personal 
injuries"  did  not  include  occupational  dis- 
eases, the  court  said;  **TKe  record,  therefore, 
does  not  present* the  question  whether  our- 
workmen's  compensation  act  gives  compensa- 
tion for  death  or  incapacity  resulting  from 
disease  caused  by  accidental  injury.  It  pre- 
sents the  very  different  question  whether  our 
compensation  system  includes  occupational 
diseases  as  well  as  industrial  accidents.  More 
specifically,  the  question  is  whether  the 
words  'personal  injury  .  .  .  arising  out 
of  and  in  the  course  of  his  employment,'  in 
our  act,  were  intended  by  the  general  assembly 
to  cover  disease  arising  out  of  and  in  the  course 
of  the  employment.  There  is  no  reference 
whatever  to  disease  in  our  act,  and  although 
the  case  nominally  turns  upon  the  proper  con- 
struction of  the  single  word  'injury,'  the  real 
issue  is  whether  the  important  subject-mat- 
ter of  industrial  diseases  shall  be  introduced 
by  judicial  construction  into  a  statute  which 
does  not  mention  the  subject,  or  contain  any 
provisions  for  dealing  with  the  problems 
peculiar  to  that  subject.  .  .  .  Thus,  among 
what  mav  be  called  the  doubtful  states,  the 
preponderance  of  opinion,  so  far  as  any  has 
yet  been  expressed,  seems  to  be  against  im- 
porting occupational  diseases  into  workmen's 
compensation  acts  by  the  process  of  judicial 
construction.  Turning  now  to  the  history  of 
our  own  act,  the  first  affirmative  action  taken 
by  the  general  assembly  was  the  passage  of  a 
resolution  in  1911  providing  for  the  appoint- 
ment of  a  commission  'to  investigate  and  re- 
port to  the  next  session  of  the  general  assem- 
bly upon  the  legality,  advisability,  and  prac- 
ticability of  establishing  a  state  insurance 
department,  or  other  form  of  state  insurance, 
as  a  means  for  providing  compensation  for 
workmen  and  others  injured  through  acci- 
dents occurring  in  industrial  occupations.* 
The  commission  appointed  pursuant  to  this 
resolution  presented  its  report,  entitled  'The 
Report  of  the  Connecticut  State  Commission 
on  Compensation  for  Industrial  Accidents,  to 
the  General  Assembly  of  1913,'  and  the  bill 
recommended  by  the  commission  was  limited 
to  compensation  for  'personal  injuries  from 


any  accident  arising  out  of  and  in  the  course 
of  his  employment.'  Several  other  bills,  in- 
cluding one  representing  the  views  of  the 
association  of  manufacturers,  and  another  the 
views  of  the  state  federation  of  labor,  were 
presented  to  the  general  assembly.  None  of 
them  made  any  reference  to  occupational  dis- 
ease, and  in  the  course  of  many  days  of  com- 
mittee hearings  reported  and  filed  with  the 
state  librarian,  we  find  no  reference  to  occu- 
pational disease  and  none  appears  in  the  bill 
as  finally  adopted  or  in  the  amendments  of 
1915.  It  follows  that  if  we  construe  the  act, 
as  covering  compensation  for  death  or  in- 
capacity arising  from  occupational  disease 
we  shall  introduce  into  it  a  most  important 
subject,  which,  so  far  as  we  can  ascertain 
from  the  public  documents,  was  not  consid- 
ered by  the  legislature  in  this  connection.  In 
fact  the  eoonomic  importance  of  the  inclusion 
of  disease  in  an  act  which  contains  no  special 
provisions  on  the  subject,  can  hardly  be  esti- 
mated. In  the  absence  of  any  definition  of 
occupational  disease,  the  act  would  include 
all  diseases  arising  out  of  and  in  the  course 
of  the  employment,  and  the  word  injury,  if  it 
includes  the  contraction  of  disease  includes 
also  the  aggravation  of  disease.  So  construed, 
our  act  might  almost  be  said  to  give  com- 
pensation for  the  common  fate  of  all  who 
work  because  they  must.  The  result  would  be 
to  increase  very  greatly  the  cost  of  compen- 
sation insurance,  and  might  either  discour- 
age the  acceptance  of  the  act  by  employers  or 
make  it  difficult  for  any  but  the  young  and 
strong  to  obtain  employment.  It  may  be 
added  that  in  Germany,  and  so  far  as  we 
know,  in  other  countries  where  a  compre- 
hensive scheme  of  workmen's  sickness  insur- 
ance is  in  force,  the  workman  is  required  *to 
contribute  toward  the  cost  of  the  insurance. 
We  ouglit  not  to  import  into  the  act  by 
construction  a  subject-matter  carrying  such 
possible  consequences,  unless  convinced  that 
the  general  assembly,  notwithstanding  its 
omission  to  refer  to  the  subject,  actually  in- 
tended to  include  it.  It  seems  more  reason- 
able to  suppose  that  in  framing  an  elective 
system  of  compensation  for  the  employer  and 
the  employee  to  accept  or  reject,  the  gen-* 
eral  assembly  should  attempt  to  state  the 
essential  conditions  of  the  bargain  in  terms, 
so  that  the  parties  could  understand  the  con- 
sequences of  their  election.  And  when  we  find 
in  such  a  statute,  and  in  the  legislative  pro- 
ceedings leading  to  its  adoption,  no  mention 
of  so  important  a  subject  as  industrial  sick- 
ness insurance,  the  reasonable  inference  is 
that  the  general  assembly  probably  did  not 
intend  to  include  the  cost  of  such  insurance 
in  the  proposition  which  it  submitted  to  em- 
ployers for  their  acceptance.  This  seems  still 
more  probable,  because  it  appears  from  chap- 
ter 14  of  the  Public  Acts  of  1913,  p.  1634, 
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entitled  'An  Act  concerning  Reports  of  Occu- 
pational Diaeaseg/  that  the  general  asaemblj 
had  the  subject  of  occupational  disease  under 
consideration  at  the  yery  time  when  the 
workmen's  compensation  act  was  pending 
before  it;  and  the  action  which  it  took  in 
respect  of  that  subjeet  was  to  require  physi- 
cians to  report  cases,  not  to  the  eompensKtion 
commissioner  of  the  district,  but  to  the  com- 
missioner of  the  bureau  of  labor  statistics. 
This  would  indicate  that  the  general  assem- 
bly intended  to  deal  separately  and  at  some 
future  time  with  the  subject  of  occupational 
disease.  ...  It  cannot  make  any  enbstan- 
tiftl  difference  in  the  construction  of  the  term 
Mnjury'  as  used  in  that  eontext,  whether  the 
words  ^by  accident'  are  inserted  or  omitted. 
This  is  the  crucial  point  in  the  literal  inter- 
pretation of  our  act.  The  injury  to  be  com- 
pensated is  not  defined  except  by  the  words 
'such  injury/  meaning  as  the  context  says, 
a  personal  injury  arising  out  of  and  in  the 
course  of  the  employment  in  respect  of  which 
the  employer  is  exempted  from  actions  for 
damages  in  case  of  the  mutual  acceptance  by 
employer  and  employee  of  Part  B;  and  in 
respect  of  which  he  is  to  be  deprived  of  his 
so-called  common-law  defenses  unless  he  does 
accept  Part  B.  The  point  is  not  merely  a 
verbal  one.  The  act  is  in  form  elective.  In 
Part  A  it  takes  away  the  employer's  oommour 
law  defenses,  and  in  Part  B  it  offers  him. a 
compensation  scheme  whose  disadvantages  are 
more  or  less  nicely  balanced  against  the  al- 
ternative of  facing  common-law  actions  for 
damages  with  a  crippled  defense.  It  was 
quite  to  be  expected  that  the  compensation 
scheme  should  cover  the  same  ground  as  the 
comm(m-law  action  for  damages,  and  the  lan- 
guage of  the  act  was,  we  think,  plainly  in- 
tended to  accomplish  that  result.  Since  the 
common-law  action  for  damages,  which  was 
founded  on  the  master's  negligence,  never  at- 
tempted to  cover  the  typical  case  of  an  occu- 
pational disease  caused  by  continual  exposure 
to  the  ordinary  and  known  risks  of  the  em- 
ployment, the  inference  is  plain  that  the  al- 
ternative compensation  scheme  was  not  in- 
tended to  cover  such  diseases.  As  already 
pointed  out,  the  act»  because  of  its  entire 
omission  to  refer  to  the  subject,  must  include 
all  diseases  arising  out  of  and  in  the  course 
of  the  employment,  or  none.  And  if  it  was 
not  intended  to  cover  the  typical  occupational 
disease,  it  was  clearly  not  intended  to  cover 
sny  except  such  as  are -the  direct  result  or 
natural  consequence  of  an  accidental  injury." 
In  Linnane  v.  Aetna  Brewing  Co.  91  Conn. 
158,  99  Atl.  607,  L.R.A.1917D  77,  it  appeared 
that  a  brewery  fireman  became  exhausted 
from  the  combined  effects  of  walking  to  work 
through  deep  snow  and  extra  work  in  wet 
clothing.  Subsequently  he  contracted  a  se- 
yne  cold  and  pneumonia  from  which  he  died. 
Add.  Cas.  1918B. — ^24. 


In  holding  that  the  decedent  did  not  sustain 
a  "personal  injury"  entitling  him  to  compen- 
sation, the  court  said:  "The  claimant's  brief 
oorrectly  states  that  this  case  presents  two 
questions  of  law:  first,  whether  the  decedent 
sustained  a  'personal  injury'  within  the  mean- 
ing of  the  statute;  the  second,  whether  it 
arose  'out  of  and  in  the  course  of  his  employ- 
ment.' In  our  opinion  the  first  question  is 
decisive  of  the  case,  and  it  must  be  answered 
in  the  light  of  two  recent  decisions  of  this 
court.  Miller  v.  American  Steel,  etc.  Co.  90 
Conn.  349,  97  Atl.  345,  and  Larke  v.  John 
Hancock  Mut.  L.  Ins.  Co.  90  Conn.  303,  97 
Atl.  320.  The  Miller  ease  decides  tliat  our 
compensation  act  does  not  award  compensa- 
tion for  death  or  incapacity  due  to  disease, 
unless  the  disease  is  the  direct  result  or  nat- 
ural consequence  of  an  accidental  bodily  in- 
jury. This  decision  covers  in  principle  not 
only  occupational  diseases  arising  from  ex- 
posure to  the  normal  conditions  of  the  em- 
ployment, but  also  diseases  arising  from  acci- 
dental exposure  to  abnormal  conditions  of 
employment;  and  that  it  was  so  intended  is 
obvious  from  the  goieral  tenor  of  the  opinion 
as  well  as  from  several  specific  statements  to 
that  effect,  of  which  we  quote  the  following 
from  page  351:  'The  record,  therefore,  does 
not  presfflit  the  question  whether  our  work- 
men's compensation  act  gives  compensation 
for  death  or  incapacity  resulting  from  disease 
caused  by  accidental  injury.  It  presents  the 
very  different  question  whether  our  compan- 
sation  system  includes  occupatiomil  diseases 
as  well  as  industrial  accidents.  More  spe- 
cifically, the  question  is  whether  the  words 
"personal  injury  .  .  .  arising  out  of  and 
in  the  course  of  his  employment,"  in  our  act, 
were  intended  by  the  general  assembly  to 
cover  disease  arising  out  of  and  in  the  course 
of  the  employment.'  And  again,  on  page  360 
it  said:  'As  already  pointed  out,  the  act,  be- 
cause of  its  entire  omission  to  refer  to  the 
subject,  must  include  all  diseases  arising  out 
of  and  in  the  course  of  the  employment,  or 
none.  And,  if  it  was  not  intended  to  cover  the- 
typioal  occupational  disease,  it  was  clearly 
not  intended  to  cover  any  except  such  as  are 
the  direct  result  or  natural  consequence  of 
an  accidental  injury.'  In  the  Larke  case  it 
was  held  that  a  frostbite  was  a  personal  in- 
jury within  the  act,  and  that  compensation 
was  properly  awarded  to  the  dependent  claim- 
ant in  that  case  for  the  death  of  her  husband 
from  erysipelas  which  was  found  to  be  a  di- 
rect result  of  the  frostbite.  In  that  case  it 
was  said  that  the  term  personal  injury,  when 
confined  to  injuries  of  an  accidental  origin, 
'must  be  held  to  include  any  form  of  bodily 
harm  or  incapacity,  whether  arising  by  direct 
contact,  or  lesion  caused  by  external  violence 
or  physical  force,  or  untoward  mishap.'  Tak- 
ing the  two  cases  together,  their  effect  is  that 
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Sergeant  at  Arms  or  House  of  Representa- 
tives, defendant.  Judgment  for  defendant. 
Relator  appealsl  The  facts  are  stated  in  the 
opinion.    Revebsed. 

Charles  P.  Bpooner,  Jesse  0,  Adkins  and 
John  C,  Spooner  for  appellant. 

D-Ga4y  Herrick,  Martin  W.  Littleton  and 
Henry  M.  Qoldfogle  for  appellee. 

[530]  White,  C.J. — ^These  are  the  facts: 
A  member  of  the  House  of  Representatives 
on  the  floor  charged  the  appellant,  who  was 
the  [531]  district  attorney  of  the  Southern 
District  of  New  York,  with  many  acts  of 
misfeasance  and  nonfeasance.  When  this 
was  done  the  grand  jury  in  the  Southern 
District  of  New  York  was  engaged  in  inves- 
tigating alleged  illegal  conduct  of  the  mem- 
ber in  relation  to  the  Sherman  Anti-trust 
Law  and  asserted  illegal  activities  of  an  or- 
ganization known  as  Labor's  National  Peace 
Council  to  which  the  member  belonged.  The 
investigation  as  to  the  latter  subject  not  hav- 
ing been  yet  reported  upon  by  the  grand  jury, 
that  body  found  an  indictment  against  the 
member  for  a  violation  of  the  Sherman  law. 
Subsequently  calling  attention  to  his  pre- 
vious charges  and  stating  others,  the  member 
requested  that  the  judiciary  committee  be 
directed  to  inquire  and  report  concerning  the 
charges  against  the  appellant  in  so  far  as 
they  constituted  impeachable  offenses.  After 
the  adoption  of  this  resolution  a  subcom- 
mittee was  appointed  which  proceeded  to  New 
York  to  take  testimony.  Friction  there  arose 
between  the  subcommittee  and  the  office  of 
the  district  attorney  based  upon  the  asser- 
tion that  the  subcommittee  was  seeking  to 
unlawfully  penetrate  the  proceedings  of  the 
grand  jury  relating  to  the  indictment  and 
the  investigations  in  question.  In  a  daily 
newspaper  an  article  appeared  charging  that 
the  writer  was  informed  that  the  subcom- 
mittee was  endeavoring  rather  to  investigate 
and  frustrate  the  action  of  the  grand  jury 
than  to  investigate  the  conduct  of  the  dis- 
trict attorney.  When  called  upon  by  the  sub- 
committee to  disclose  the  name  of  his  in- 
formant the  writer  declined  to  do  so  and 
proceedings  for  contempt  of  the  House  were 
threatened.  The  district  attorney  thereupon 
addressed  a  letter  to  the  chairman  of  the 
subcommittee  avowing  that  he  was  the  in- 
formant referred  to  in  the  article,  averring 
that  the  charges  were  true  and  repeating 
them  in  amplified  form  in  language  which 
was  certainly  unparliamentary  and  manifest- 
ly ill-tempered  and  which  was  well  calculated 
to  arouse  the  indignation  not  only  of  the 
members  of  the  [532]  subcommittee  but  of 
those  of  the  House  generally.  This  letter 
was  given  to  the  press  so  that  it  might  be 
published  contemporaneously  with  its  receipt 


by  the  chairman  of  the  subcommittee.  The 
judiciary  committee  reported  the  matter  to 
the  House  and  a  select  committee  was  ap- 
pointed to  consider  the  subject.  The  district 
attorney  was  called  before  that  committee 
and  re-asserted  the  charges  made  in  the  letter, 
averring  that  they  were  justified  by  the  cir- 
cumstances and  stating  that  they  would  un- 
der the  same  conditions  be  made  again. 
Thereupon  the  select  committee  made  a  re- 
port and  stated  its  conclusions  and  recom- 
mendations to  the  House  as  follows: 

''We  conclude  and  find  that  the  aforesaid, 
letter  written  and  published  by  said  H.  Snow< 
den  Marshall  to  Hon.  C.  C.  Carlin,  chairman 
of  the  subcommittee  of  the  Judiciary  Com- 
mittee of  the  House  of  Representatives,  on 
March  4,  1016  .  .  .  ,  is  as  a  whole  and  in 
several  of  the  separate  sentences  defamatory 
and  insulting  and  tends  to  bring  the  House 
into  public  contempt  and  ridicule,  and  that 
the  said  H.  Snowden  Marshall,  by  writing 
and  publishing  the  same,  is  guilty  of  con- 
tempt of  the  House  of  Representatives  of  the 
United  States  because  of  the  violation  of  its 
privileges,  its  honor  and  its  dignity." 

Upon  the  adoption  of  this  report  under  the 
authority  of  the  House  a  formal  warrant  for 
arrest  was  issued  and  its  execution  by  the 
Sergeant-at-Arms  in  New  York  was  followed 
by  an  application  for  discharge  on  habeas 
corpus  and  the  correctness  of  the  judgment 
of  the  court  below  refusing  the  same  is  the 
matter  before  us  on  this  direct  appeaL 

Whether  the  House  had  power  under  the 
Constitution  to  deal  with  the  conduct  of  the 
district  attorney  in  writing  the  letter  as  a 
contempt  of  its  authority  and  to  inflict  pun- 
ishment upon  the  writer  for  such  contempt 
as  a  matter  of  legislative  power,  that  is, 
without  subjecting  him  to  the  [533]  statuto- 
ry modes  of  trial  provided  for  criminal  of- 
fenses protected  by  the  limitations  and  safe- 
guards which  the  Constitution  imposes  as  to 
such  subject,  is  the  question  which  is  before 
us.  There  is  unity  between  the  parties  only 
in  one  respect,  that  is,  that  the  existence 
of  constitutional  power  is  the  sole  matter  to 
be  decided.  As  to  all  else  there  is  entire  dis- 
cord, every  premise  of  law  or  authority  relied 
upon  by  the  one  side  being  challenged  in  some 
respects  by  the  other.  We  consider,  therefore, 
that  the  shortest  way  to  meet  and  dispose  of 
the  issue  is  to  treat  the  subject  as  one  of 
first  impression,  and  we  proceed  to  do  so. 

Undoubtedly  what  went  before  the  adop- 
tion of  the  Constitution  may  be  resorted  to 
for  the  purpose  of  throwing  light  on  its  pro- 
visions. Certain  is  it  that  authority  was 
possessed  by  the  House  of  Commons  in  Eng- 
land to  punish  for  contempt  directly,  that 
is,  without  the  intervention  of  courts,  and 
that  such  power  included  a  variety  of  acts 
and  many  forms  of  punishment  including  the 
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right  to  fix  *  prolonged  term  of  imprisonment. 
Indubitable  also  is  it,  however,  that  this  pow- 
er rested  upon  an  assumed  blending  of  legis- 
lative and  judicial  authority  possessed  by 
the  Parliament  when  the  Lords  and  Com- 
mons were  one  and  continued  to  operate 
after  the  division  of  the  Parliament  into 
two  houses  either  because  the  interblended 
power  was  thought  to  continue  to  reside  in 
the  Commons,  or  by  the  force  of  routine  the 
mere  reminiscence  of  the  commingled  powers 
led  to  a  continued  exercise  of  the  wide  au- 
thority as  to  contempt  formerly  existing  long 
after  the  foundation  of  judicial-legislative 
power  upon  which  it  rested  had  eeased  to 
exist.  That  this  exercise  of  the  right  oi  leg- 
islative-judicial power  to  exert  the  authority 
stated  prevailed  in  England  at  the  time  oif 
the  adoption  of  the  Constitution  and  for  some 
time  after  has  been  so  often  recognized  by 
the  decided  cases  relied  upon  and  by  decisions 
of  this  eourt,  some  of  whidi  are  in  the 
[534]  margin,!  as  to  make  it  too  certain  for 
anything  but  statement. 

Clear  also  is  it,  however,  that  in  the  state 
governments  prior  to  the  formation  of  the 
Constitution  the  incompatibility  of  the  in- 
termixture of  the  legislative  and  judicial  pow- 
er was  recognized  and  the  duty  of  separating 
the  two  was  felt,  as  was  manifested  by  pro* 
visions  contained  in  some  of  the  state  consti- 
tutions enacted  prior  to  the  adoption  of  the 
Constitution  of  the  United  States,  as  illus- 
trated by  the  following  articles  in  the  con- 
stitutions of  Maryland  and  Massachusetts. 

"That  the  House  of  Delegates  may  punish, 
by  imprisonment,  any  person  who  shall  be 
guilty  of  a  contempt  in  their  view,  by  any 
disorderly  or  riotous  behavior,  or  by  threats 
to,  or  abuse  of  their  members,  or  by  any  ob- 
struction to  their  proceedings.  They  may 
also  punish,  by  imprisonment,  any  person 
who  shall  be  guilty  of  a  breach  of  privilege, 
by  arresting  on  civil  process,  or  by  assault- 
ing any  of  their  members,  during  their  sit- 
ting, or  on  their  waj^to,  or  return  from  the 
House  of  Delegates,  or  by  any  assault  of, 
or  obstructian  to  their  officers,  in  the  execu- 
tion of  any  order  or  process,  or  by  assault- 
ing or  obstructing  any  witness,  or  any  other 
person,  attending  on,  or  on  their  way  to  or 
from  the  House,  or  by  rescuing  any  person 
committed  by  the  House:  and  ths  Senate 
may  exercise  the  same  power,  in  similar 
cases."  Constitution  of  Maryland,  1776,  Ar- 
ticle XII. 

"They  [the  house  of  representatives]  shall 
have  authority  to  punish  by  imprisonment 
every  person,  not  a  member,  who  shall  be 
guilty  of  disrespect  to  the  house,  by  any  dis- 
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orderly  or  contemptuous  behavior  in  its 
presence;  or  who,  in  the  town  where  the  gen- 
eral court  is  sitting,  and  during  the  time  of 
its  sitting,  shall  threaten  harm  to  the 
[636]  body  or  estate  of  any  of  its  members,, 
for  anything  said  or  done  in  the  house;  or 
who  shall  assault  any  of  them  therefor;  or 
who  shall  assault  or  arrest  any  witness,  or 
other  person,  ordered  to  attend  the  house, 
in  his  way  in  going  or  returning;  or  who 
shall  rescue  any  person  arrested  by  the  order 
of  the  house. 

"And  no  member  of  the  house  of  representa- 
tives shall  be  arrested,  or  held  to  bail  on 
mesne  process,  during  his  going  unto,  return- 
ing from,  or  his  attending  the  general  as- 
sembly. 

"The  senate  shall  have  the  same  powers 
in  the  like  cases;  and  the  governor  and  coun- 
cil shall  have  the  same  authority  to  punish 
in  like  cases:  Provided,  That  no  imprison- 
ment, on  the  warrant  or  order  of  the  gover- 
nor, council,  senate,  or  house  of  representa- 
tives, for  either  of  the  above-described  offenses, 
be  for  a  term  exceeding  thirty  days.**  Consti- 
tution of  Massachusetts,  17B0,  part  second, 
chapter  1,  §  3,  Articles  X  and  XI. 

The  similarity  of  the  provisions  points  to 
the  identity  of  the  evil  which  they  were  in- 
tended to  reach.  Clearly  they  operate  to  de- 
stroy the  admixture  of  judicial  and  legislisi- 
tive  power  as  prevailing  in  the  House  of 
Commons  since  the  provisions  in  both  the 
state  constitutions  and  the  limitations  ac- 
companying them  are  wholly  incompatible 
with  judicial  authority.  Moreover,  as  under 
state  constitutions  all  governmental  power 
not  denied  is  possessed,  the  provisions  were 
clearly  not  intended  to  give  legislative  power 
as  such,  for  full  legislative  power  to  deal 
with  the  enumerated  acts  as  criminal  offenses 
and  provide  for  their  punishment  accordingly 
already  obtained.  The  object,  therefore,  of 
the  provisions  could  only  have  been  to  recog- 
nize the  Hght  of  the  legislative  power  to 
deal  with  the  particular  acts  without  refer- 
ence to  their  violation  of  the  criminal  law 
and  their  susceptibility  of  being  punished  un- 
der that  law  because  of  the  necessity  of  such 
a  legislative  authority  to  prevent  or  punish 
the  acts  independently  [536]  because  of  the 
destruction  of  legislative  power  which  would 
arise  from  such  acts  if  such  authority  was 
not  possessed. 

How  dominant  these  views  were  can  be 
measured  by  the  fact  that  in  various  other 
States  almost  contemporaneously  with  the 
adoption  of  the  Constitution  similar  provi- 
sions were  written  into  their  constitutions 
and  continued  to  be  adopted  until  it  is  true 


J  Crosby's  Case,  3  Wils.  C.  PI.  (Eng.)  188; 
Burdett  v.  Abbot,  14  East  (Eng.)  1:  Stock- 
dale  V.  Hansard,  9  Ad.  &  El.  1,  36  E.  C.  h. 


13;  Anderson  v.  Dunn,  6  Wheat.  204,  5  IT.  S. 
(L.  ed.)  242;  Kilboum  v.  Thompson,  103 
U.  S.  168,  26  U.  S.  (L.  ed.)  377. 
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to  say  that  they  became  if  not  universal,  cer- 
tainly largely  predominant  in  the  States.' 

No  power  was  expressly  conferred  by  the 
Constitution  of  the  United  States  on  the  sub- 
ject  except  that  given  to  the  House  to  deal 
with  contempt  committed  by  its  own  mem- 
bers. Article  I,  §  5,  8  Fed.  St.  Ann.  326. 
As  the  rule  concerning  the  Constitution  of 
the  United  States  is  that  powers  not  delegat- 
ed were  reserved  to  the  people  or  the  States, 
it  follows  that  no  other  express  authority 
to  deal  with  contempt  can  be  conceived  of. 
It  comes  then  to  this,  was  such  an  authority 
implied  from  the  powers  granted?  As  it  is 
unthinkable  that  in  any  case  from  a  power 
expressly  granted  there  can  be  implied  the 
authority  to  destroy  the  grant  made,  and  as 
the  possession  by  Congress  of  the  commingled 
legislative-judicial  authority  as  to  contempts 
which  was  exerted  in  the  House  of  Commons 
would  be  absolutely  destructive  of  the  dis- 
tinction between  legislative,  executive  and  ju- 
dicial authority  which  is  interwoven  in  the 
very  fabric  of  the  Constitution  and  would 
disregard  express  limitations  therein,  it  must 
follow  that  there  is  no  ground  whatever  for 
assuming  that  any  implication  as  to  such  a 
power  may  be  deduced  from  any  grant  of  au- 
thority made  to  Congress  by  the  Constitution. 
This  conclusion  has  long  since  been 
[537]  authoritatively  settled  and  is  not  open 
to  be  disputed.  Anderson  v.  Dunn»  6  Wheat. 
204,  6  U.  S.  (L.  ed.)  242;  Kilbourn  v.  Thomp- 
son, 103  U.  S.  168,  26  U.  S.  (L.  ed.)  377. 
Whether  the  right  to  deal  with  contempt  in 
the  limited  way  provided  in  the  state  consti- 
tutions may  be  implied  in  Congress  as  the 
result  of  the  legislative  power  granted,  must 
depend  upon  how  far  such  limited  power  is 
ancillary  or  incidental  to  the  power  grant- 
ed to  Congress, — a  subject  which  we  shall 
hereafter  approach. 

The  rule  of  constitutional  interpretation 
announced'  in  McCulloch  v.  Maryland,  4 
Wheat.  316,  4  U.  S.  (L.  ed.)  679,  that  that 
which  was  reasonably  appropriate  and  rele- 
vant to  the  exercise  of  a  granted  power  was 
to  be  considered  as  accompanying  the  grant, 
has  been  so  universally  applied  that  it  suffices 
merely  to  state  it.  And  as  there  is  nothing 
in  the  inherent  nature  of  the  power  to  deal 
with  contempt  which  causes  it  to  be  an  ex- 
ception to  such  rule,  there  can  be  no  reason 
for  refusing  to  apply  it  to  that  subject. 

Thus  in  Anderson  v.  Dunn,  supra,  which 
was  an  action  for  false  imprisonment  against 
the  Sergeant-at-Arms  of  the  House  for  having 
executed  a  warrant  for  arrest  issued  by  that 
body  in  a  contempt  proceeding,  after  holding 


as  we  have  already  said,  that  the  power  pes 
«essed  by  the  House  of  Commons  was  incom- 
patible with  the  Constitution  and  could  not 
be  exerted  by  the  House,  it  was  yet  explicitly 
decided  that  from  the  power  to  legislate  giv- 
en by  the  Constitution  to  Congress  there  was 
to  be  implied  the  right  of  Congress  to  pre- 
serve itself,  that  is,  to  deal  by  way  of  con- 
tempt with  direct  obstructions  to  its  legis- 
lative duties.  In  Kilbourn  v.  Thompson, 
Bupra,  which  was  also  a  case  of  false  impris- 
onment for  arrest  under  a  warrant  issued  bv 
order  of  the  House  in  a  contempt  proceeding, 
although  the  want  of  right  of  the  House  of 
Representatives  to  exert  the  judicial-legisla- 
tive power  possessed  by  the  House  of  Com- 
mons was  expressly  reiterated,  the  question 
was  reserved  as  to  the  right  to  imply  an 
authority  in  the  House  of  Repreto[itatives  to 
deal  with  contempt  as  to  a  [538]  subject-mat- 
ter within  its  jurisdiction,  the  particular  case 
having  been  decided  on  the  ground  that  the 
subject  with  which  the  contempt  proceedings 
were  considered  was  totally  beyond  the  juris- 
diction of  the  Honse  to  investigate.  But  in 
In  re  Chapman,  166  U.  S.  «61,  17  S.  Ct.  677, 
41  U.  S.  (L.  ed.)  1154,  the  principle  of  the 
existence  of  an  implied  legislative  authority 
under  certain  conditions  to  deal  with  con- 
tempt was  again  considered  and  upheld.  The 
case  was  this:  Chapman  had  refused  to 
testify  in  a  Senate  proceeding  and  was  in- 
dicted under  §  102  of  the  Revised  Statutes 
[2  Fed.  St.  Ann.  (2d  ed.)  532]  making  such 
refusal  criminal.  He  sued  oat  a  habeas 
corpus  on  the  ground  that  the  subject  of  the 
refusal  was  exclusively  cognizable  by  the 
Senate  and  that  therefore  the  statute  was 
unconstitutional  as  a  wrongful  delegation  by 
the  Senate  of  its  authority  and  because  to 
Bubject  him  to  prosecution  under  the  statute 
might  submit  him  to  double  jeopardy,  that 
is,  leave  him  after  punishment  under  the  stat- 
ute to  be  dealt  with  by  the  Senate  as  for 
contempt.  After  demonstrating  the  want  of 
merit  in  the  argumeift  as  to  delegation  of 
authority,  the  proposition  was  held  to  be 
unsound  and  the  contention  as  to  double 
jeopardy  was  also  adversely  disposed  of  on 
the  ground  of  the  distinction  between  the 
•implied  right  to  punish  for  contempt  and  the 
authority  to  provide  by  statute  for  punish- 
ment for  wrongful  acts  and  to  prosecute  un- 
der the  same  for  a  failure  to  testify,  the 
.court  saying  that  ''the  two  being  diverao  m- 
tuito  and  capable  of  standing  together,"  they 
were  susceptible  of  being  s^tarately  exercised. 
And  light  is  thrown  upon  the  right  to  imply 
legislative    power   to   deal   directly   by   way 


«1790,  South  Carolina,  Article  I,  §  13; 
1792,  New  Hampshire,  Part  second,  §g  22 
and  23;  1706,  Tennessee,  Article  I,  §  11; 
1798.  Georgia,  Article  I,  §  13;  1802,  Ohio. 
Article  I,  §   14;   1816,  Indiana,  Article  III, 


§  14;  1817,  Mississippi,  Article  III,  §  20; 
1818,  Illinois,  Article  II,  ^  13;  1820,  Maine, 
Article  IV,  Part  third,  9  6;  1820,  Missouri, 
Article  III,  g  19. 
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of  contempt  witl^out  criminal  prosecution 
with  acts  the  prevention  of  which  is  necessary 
to  preserve  legislative  authority,  by  the  de- 
cision of  the  Privy  €k)uncil  in  Kielley  v. 
Carson,  4  Moo.  P.  G.  (Eng.)  63,  which  was 
fully  stated  in  Kilboum  v.  Thompson;  supra, 
but  which  we  again  state.  The  case  was  this : 
Kielley  was  adjudged  by  the  House  of  As- 
sembly of  Newfoundland,  [539]  guilty  of  con- 
tempt for  having  reproached  a  member  ''in 
coarse  and  threatening  language"  for  words 
spoken  in  debate  in  the  House.  A  warrant 
was  issued  and  Kielley  was  arrested.  When 
brought  before  the  House  he  refused  to  apol- 
ogize indulged  in  further  violent  language 
toward  the  member  and  was  committed. 
Having  been  discharged  on  hahetis  oarpus  pro- 
ceedings, he  brought  an  action  for  false  im- 
prisonment against  the  Speaker  and  other 
members  of  the  House.  As  a  justification 
the  defendants  pleaded  that*  they  had  acted 
under  the  authority  of  the  House.  A  demur- 
rer to  the  plea  was  overruled  and  there  was 
a  judgment  for  the  defendants.  The  appeal 
was  twice  heard  by  the  Privy  Council,  the 
court  on  the  second  argument  having  been 
composed  of  the  Lord  Chancellor  (Lynd- 
hurst),  Lords  Brougham,  Denman,  Abinger, 
Cottenham  and  Campbell,  the  Vice  Chancel- 
lor (Shadwell),  the  Lord  Chief  Justice  of  the 
Common  Pleas  (Tindal),  Mr.  Justice  Erskine, 
Lushington  and  Baron  Parke. 

The  opinion  on  reversal  was  written  by 
Parke,  B.,  who  said: 

*'The  main  question  raised  by  the  pleadings, 
.  .  .  was  whether  the  House  of  Assembly 
had  thei  power  to  arrest  and  bring  before 
them,  with  a  view  to  punishment,  a  person 
charged  by  one  of  its  Members  with  having 
used  insolent  language  to  him  out  of  the 
doors  of  the  House,  in  reference  to  his  con- 
duct as  a  Member  of  the  Assembly — in  other 
words,  whether  the  House  had  the  power, 
such  as  is  possessed  by  both  Houses  of  Par- 
liament in  England,  to  adjudicate  upon  a 
complaint  of  contempt  or  breach  of  privilege." 

After  pointing  out  that  the  power  was  not 
expressly  granted  to  the  local  legislature  by 
the  Crown,  it  was  said  the  question  was 
"whether  by  law,  the  power  of  committing 
for  a  contempt,  not  in  the  presence  of  the 
Assembly,  is  incident  to  every  local  Legis- 
Uture." 

'^e  Statute  Law  on  this  subject  being 
silent,  the  [540]  Common  Law  is  to  govern 
it;  and  what  is  the  Common  Law,  depends 
upon  principle  and  precedent. 

"Their  Lordships  see  no  reason  to  think, 
that  in  the  principle  of  the  Common  Law, 
any  other  powers  are  given  them,  than  such 
fta  are  necessary  to  the  existence  of  such  a 
My,  and  the  proper  exercise  of  the  func- 
tions which  it  is  intended  to  execute.  These 
powers  are  granted  by  the  very  act  of  its 
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establishment,  an  act  which  on  both  sides, 
it  is  admitted,  it  was  competent  for  the  Crown 
to  perform.  This  is  the  principle  which  gov- 
erns all  legal  incidents.''  And  after  quoting 
the  aphorism  of  the  Koman  law  to  the  effect 
that  the  conferring  of  a  given  power  carried 
with  it  by  implication  the  right  to  do  those 
things  which  were  necessary  to  the  carrying 
out  of  the  power  given,  the  opinion  proceed- 
ed: "In  conformity  to  this  principle  we  feel 
no  doubt  that  such  an  Assembly  has  the  right 
of  protecting  itself  from  all  impediments  to 
the  due  course  of  its  proceeding.  To  the  full 
extent  of  every  measure  which  it  may  be 
really  necessary  to  adopt,  to  secure  the  free 
exercise  of  their  Legislative  functions,  they 
are  justiiied  in  acting  by  the  prinoiple  of  the 
Common  Law.  But  the  power  of  punishing 
any  one  for  past  misconduct  as  a  contempt 
of  its  authority,  and  adjudicating  upon  the 
fact  of  such  contempt,  and  the  measure  of 
punishment  as  a  judicial  body,  irresponsible 
to  the  party  accused,  whatever  the  real  facts 
may  be,  is  of  a  very  different  character,  and 
by  no  means  essentially  necessary  for  the  ex- 
ercise of  its  functions  by  a  local  Legislature, 
whether  representative  or  not.  Ail  these 
functions  may  be  well  performed  without  this 
extraordinary  power,  and  with  the  aid  of  the 
ordinary  tribunals  to  investigate  and  punish 
contemptuous  insults  and  interruptions." 

There  can  be  no  doubt  that  the  ruling  in 
the  case  just  stated  upheld  the  existence  of 
the  implied  power  to  punish  for  contempt 
as  distinct  from  legislative  authority  and 
yet  flowing  from  it.  It  thus  becomes  appar- 
ent that  from  a  [641]  doctrinal  point  of  view 
the  English  rule  concerning  legislative  bodies 
generally  came  to  be  in  exact  accord  with 
that  which  was  recognized  in  Anderson  v. 
Dunn,  supra,  as  belonging  to  Congress,  that 
is,  that  in  virtue  of  the  grant  of  legislative 
authority  there  would  be  a  power  implied  to 
deal  with  contempt  in  so  far  as  that  authori- 
ty was  necessary  to  preserve  and  carry  out 
the  legislative  authority  given.  While  the 
doctrine  of  Kielley  v.  Carson  was  thus  in 
substantive  principle  the  same  as  that  an- 
nounced in  Anderson  v.  Dunn,  we  must  not 
be  understood  as  accepting  the  application 
which  was  made  of  the  rule  to  the  particular 
case  there  in  question  since,  as  we  shall  here- 
after have  occasion  to  show,  we  think  that 
tbe  application  was  not  consistent  with  the 
rule  which  the  case  announced  and  would,  if 
applied,  unwarrantedly  limit  the  implied 
power  of  Congress  to  deal  with  contempt. 

What  does  this  implied  power  embrace? 
is  thus  the  question.  In  answering,  it  must 
be  borne  in  mind  that  the  power  rests  simply 
upon  the  implication  that  the  right  has  been 
given  to  do  that  which  is  essential  to  the 
execution  of  some  other  and  substantive  au- 
thority  expressly  conferred.     The   power   is 
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therefore  but  a  force  implied  to  bring  into 
existence  the  conditions  to  which  constitu- 
tional limitations  apply.  It  is  a  means  to 
an  end  and  not  the  end  itself.  Hence  it  rests 
solely  upon  the  right  of  self-preservation  to 
enable  the  public  powers  given  to  be  exerted. 

These  principles  are  plainly  the  result  of 
what  was  decided  in  Anderson  v.  Dunn,  su- 
pra, since  in  that  case  in  answering  the  quea- 
tion  what  was  the  rule  by  which  the  extent 
of  the  implied  power  of  legislative  assemblies 
to  deal  with  contempt  was  controlled,  it  was 
declared  to  be  "the  least  poaMle  power  ade- 
quate to  the  end  proposed"  (Anderson  ▼• 
-Dunn,  6  Wheat  231),  which  was  but  a  form 
of  stating  that  as  it  resulted  from  implica^ 
tion  and  not  from  legislative  will,  the  legis- 
lative will  was  powerless  to  extend  it  further 
[542]  than  implication  would  justify.  The 
concrete  application  of  the  definition  and  the 
principle  upon  which  it  rests  were  aptly  il- 
lustrated in  In  re  Chapman,  supra,  where, 
because  of  the  distinction  existing  between 
the  two  which  was  drawn,  the  implied  power 
was  decided  not  to  come  under  the  operation 
of  a  constitutional  limitation  applicable  to  a 
case  resting  upon  the  exercise  of  substan- 
tive legislative  power. 

Without  undertaking  to  inclusively  men- 
tion the  subjects  embraced  in  the  implied 
power,  we  think  from  the  very  nature  of  that 
power  it  is  clear  that  it  does  not  embrace 
punishment  for  contempt  as  punishment, 
since  it  rests  only  upon  the  right  of  self- 
preservation,  that  is,  the  right  to  prevent 
acts  which  in  and  of  themselves  inherently 
obstruct  or  prevent  the  discharge  of  legisla- 
tive duty  or  the  refusal  to  do  that  which 
there  is  an  inherent  legislative  power  to  com- 
pel in  order  that  legislative  functions  may 
be  performed.  And  the  essential  nature  of 
the  power  also  makes  clear  the  cogency  and 
application  of  the  two  limitations  which  were 
expressly  pointed  out  in  Anderson  v.  Dunn, 
supra,  that  is,  that  the  power  even  when  ap- 
plied to  subjects -which  justified  its  exercise 
is  limited  to  imprisonment  and  such  impris- 
onment may  not  be  extended  beyond  the  ses- 
sion of  the  body  in  which  the  contempt 
occurred.  Not  only  the  adjudged  cases  but 
congressional  action  in  enacting  legislation 
as  well  as  in  exerting  the  implied  power  con- 
clusively sustain  the  views  just  stated.  Take 
for  instance  the  statute  referred  to  in  In  re 
Chapman  where,  not  at  all  interfering  with 


the  implied  congressional  power  to  deal  with 
the  refusal  to  give  testimony  in  a  matter 
where  there  was  a  right  to  exact  it,  the  sub- 
stantive power  had  been  exerted  to  make  such 
refusal  a  crime,  the  two  being  distinct  t^e 
one  from  the  other.  So  also  when  the  differ- 
ence between  the  judicial  and  legislative  pow- 
ers are  considered  and  the  divergent  elements 
which  in  the  nature  of  things  enter  into  the 
determination  of  [643]  what  is  self-preserva* 
tion  in  the  two  cases,  tiie  same  result  is 
established  by  the  statutory  provisions  deal- 
ing with  the  judicial  authority  to  summarily 
punish  for  contempt^  thai  Lb,  without  reeort- 
iag  to  the  modes  of  trial  required  by  con- 
stitutional limitations  or  otherwise  for  sub- 
stantive offenses  under  the  criminal  law.  Act 
of  March  2,  1831,  4  Stat.  487.  The  legisla- 
tive history  of  the  exertion  of  the  implied 
power  to  deal  with  contempt  by  the  Senate 
or  House  of  Representatives  when  viewed 
comprehensively  from  the  beginning  points  to 
the  distinction  upon  which  the  power  rests 
and  sustains  the  limitations  inhering  in  it 
which  we  have  stated.  The  principal  in- 
stances are  mentioned  is  the  margin  3  and 
they  all  except  two  or  three  deal  with  either 
physical  obstruction  of  the  legislative  body 
in  the  discharge  of  its  duties,  or  physical 
assault  upon  its  members  for  action  taken 
or  words  spoken  in  the  body,  or  obstruction 
of  its  officers  in  the  performance  of  their 
official  duties,  or  the  prevention  of  members 
from  attending  so  that  their  duties  might 
be  performed,  or  finally  vrith  contumacy  in 
refusing  to  obey  orders  to  produce  documents 
or  give  testimony  whidi  there  was  a  right  to 
compel.  In  the  two  or  three  instances  not 
embraced  in  the  classes  we  think  it  plainly 
appears  that  for  the  moment  the  distinction 
was  overlooked  which  existed  between  the 
legislative  power  to  make  criminal  every 
form  of  act  which  can  constitute  a  contempt 
to  be  punished  [644]  according  to  the  orderly 
process  of  law  and  the  accessory  implied  pow- 
er to  deal  with  particular  acts  as  contempts 
outside  of  the  ordinary  process  of  law  because 
of  the  effect  such  particular  acts  may  have 
in  preventing  the  exercise  of  legislative  au- 
thority. And  in  the  debates  which  ensued 
when  the  various  cases  were  under  consider- 
ation it  would  seem  that  the  difference  be- 
tween the  legislative  and  the  judicial  power 
was  also  sometimes  forgotten,  that  is  to  say, 
the   legislative   right  to   exercise   discretion 


s  1795,  attempt  to  bribe  monbers  of  the 
House;  1800,  publication  of  criticism  of  the 
Senate;  1809,  assault  on  a  member  of  the 
House;  1818,  attempt  to  bribe  a  member  of 
the  House;  1828,  assault  on  the  Secretary 
to  the  President  in  the  Capitol ;  1832,  assault 
on  a  member  of  the  House;  1835,  assault  on 
a  member  of  the  House;  1842,  contumacious 
witness;    1857,  contumacious  witness;   1858, 


contumacious  witness;  1859,  contumacious 
witness;  1865,  assault  on  a  member  of  the 
House;  1866,  assault  on  a  clerk  of  a  com- 
mittee of  the  House;  1870,  assault  on  a 
member  of  the  House;  1871,  contumacious 
witness;  1874,  contumacious  witness;  1876, 
contumacious  witness;  1894,  contumacious 
witness;  1913,  assault  on  a  member  of  the 
House. 
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wu  confounded  with  the  want  of  judicial 
power  to  interfere  with  the  legislative  dis- 
cretion when  lawfully  exerted.  But  these 
considerations  are  accidental  and  do  not 
change  the  concrete  result  manifested  by  con- 
sidering the  subject  from  the  beginning. 
Thus  we  haye  been  able  to  discover  no  single 
instance  where  in  the  exertion  of  the  power 
to  compel  testimony  restraint  was  ever  made 
to  extend  beyond  the  time  when  the  witness 
should  signify  his  willingness  to  testify,  the 
penalty  or  punishnoent  for  the  refusal  remain- 
ing controlled  by  the  general  criminal  law. 
80  again  we  have  been  able  to  discover  no 
instance,  except  the  two  or  three  above  re- 
ferred to,  where  acts  of  physical  interference 
were  treated  as  within  the  implied  power 
unless  they  possessed  the  obstructive  or  pre- 
ventive characteristics  which  we  have  stated, 
or  any  case  where  any  restraint  was  imposed 
after  it  became  manifest  that  there  was  no 
room  for  a  legislative  judgment  as  to  the 
virtual  continuance  of  the  wrongful  inter- 
ference which  was  the  subject  of  considera- 
tion. And  this  latter  statement  causes  us  to 
saf,  referring  to  Kielley  v.  Carson,  supra, 
that  where  a  particular  act  because  of  its 
interference  with  the  right  of  self-preserva- 
tion comes  within  the  jurisdiction  of  the 
House  to  deal  with  directly  under  its  implied 
power  to  preserve  its  functions  and  therefore 
without  resort  to  judicial  proceedings  under 
the  general  criminal  law,  we  are  of  opinion 
that  authority  does  not  cease  to  exist  because 
the  act  complained  of  had  been  committed 
[545]  when  the  authority  was  exerted,  for  to 
so  hold  would  be  to  admit  the  authority  and 
at  the  same  time  to  deny  it.  On  the  con- 
trary when  an  act  is  of  such  a  character  as 
to  subject  it  to  be  dealt  with  as  a  contempt 
under  the  implied  authority,  we  are  of  opin- 
ion that  jurisdiction  is  acquired  by  Congress 
to  act  on  the  subject  and  therefore  there 
necessarily  results  from  this  power  the  right 
to  determine  in  the  use  of  legitimate  and  fair 
discretion  how  far  from  the  nature  and  char- 
acter of  the  act  there  is  necessity  for  rejjres- 
sion  to  prevent  immediate  recurrence,  that  is 
to  say,  the  continued  existence  of  the  inter- 
ference or  obstruction  to  the  exercise  of  the 
legiaktive  power.  And  of  course  in  such 
case  as  in  every  other,  unless  there  be  mani- 
fest an  absolute  disregard  of  discretion  and 
t  mere  exertion  of  arbitrary  power  coming 
vithin  the  reach  of  constitutional  limitations, 
the  exercise  of  the  authority  is  not  subject 
to  judicial  interference. 

It  remains  only  to  consider  whether  the 
Acts  which  were  dealt  with  in  the  case  in 
hand  were  of  sneh  a  character  as  to  bring 
them  within  the  implied  power  to  deal  with 
contempt,  that  is,  the  accessory  power  pos- 
•esMd  to  prevent  the  right  to  exert  the  pow- 
CTs  given  from  being  obstructed  and  virtually 
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destroyed.  That  they  were  not,  would  seem 
to  be  demonstrated  by  the  fact  that  the  con- 
tentions relied  upon  in  the  elaborate  argu- 
ments at  bar  to  sustain  the  authority  were 
principally  rested  not  upcm  such  assumption, 
but  upon  the  application  and  controlling 
force  of  the  rule  governing  in  the  House  of 
Gonmions.  But  aside  from  this,  coming  to 
test  the  question  by  a  consideration  of  the 
conclusion  upon  which  the  contempt  proceed- 
ings were  based  as  expressed  in  the  report 
of  the  select  committee  which  we  have  pre- 
viously quoted  and  the  action  of  the  House 
of  Representatives  based  on  it,  there  is  room 
only  for  the  conclusion  that  the  contempt 
was  deemed  to  result  from  the  writing  of  the 
the  letter  not  because  of  any  obstruction  to 
the  performance  of  legislative  [546]  duty  re- 
sulting from  the  letter  or  because  the  preser- 
vation of  the  power  of  the  House  to  carry 
out  its  legislative  authority  was  endangered 
by  its  writing,  but  because  of  the  effect  and 
operation  which  the  irritating  and  ill-tem- 
pered statements  made  in  the  letter  would 
produce  upon  the  public  mind  or  because  of 
the  sense  of  indignation  which  it  may  be  as- 
sumed was  produced  by  the  letter  upon  the 
members  of  the  committee  and  of  the  House 
generally.  But  to  state  this  situation  is  to 
demonstrate  that  the  contempt  relied  upon 
was  not  intrinsic  to  the  right  of  the  House  to 
preserve  the  means  of  discharging  its  legisla- 
tive duties,  but  was  extrinsic  to  the  discliarge 
of  such  duties  and  related  only  to  the  pre- 
sumed operation  which  the  letter  might  have 
upon  the  public  mind  and  the  indignation 
naturally  felt  by  members  of  the  committee 
on  the  subject.  But  these  considerations 
plainly  serve  to  mark  the  broad  boundary  line 
which  separates  the  limited  implied  power  to 
deal  with  classes  of  acts  as  contempts  for 
self-preservation  and  the  comprehensive  legis- 
lative power  to  provide  by  law  for  punish- 
naent  for  wrongful  acts. 

The  conchisions  which  we  have  stated  bring 
about  a  concordant  operation  of  all  the  pow- 
ers of  the  legislative  and  judicial  departments 
of  the  Government,  express  or  implied,  as  con- 
templated by  the  Constitution.  And  as  this 
is  considered,  the  reverent  thought  may  not 
be  repressed  that  the  result  is  due  to  the 
wise  foresight  of  the  fathers  manifested  in 
state  constitutions  even  before  the  adoption 
of  the  Constitution  of  the  United  States  by 
which  they  substituted  for  the  intermingling 
of  the  legislative  and  judicial  power  to  deal 
with  contempt  as  it  existed  in  the  House  of 
Conunons  a  system  permitting  the  dealing 
with  that  subject  in  such  a  way  as  to  prevent 
the  obstruction  of  the  legislative  powers 
granted  and  secure  their  free  exertion  and 
yet  at  the  same  time  not  substantially  inter- 
fere with  the  great  guarantees  and  limita- 
tions concerning   [547]    the  exertion   of  the 
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power  to  criminally  punisl), — a  beneficent  re- 
sult which  additionally  arises  from  the  gold- 
en silence  by  which  the  framers  of  the  Con- 
stitution left  the  subject  to  be  controlled  by 
the  implication  of  authority  resulting  from 
the  powers  granted. 

It  is  suggested  in  argument  that  whatever 
be  the  general  rule,  it  is  here  not  applicable 
because  the  House  was  considering  and  its 
committee  contemplating  impeachment  pro- 
ceedings. The  argument  is  irrelevant  because 
we  are  of  opinion  that  the  premise  upon 
which  it  rests  is  unfounded.  But  Indulging 
in  the  assumption  to  the  contrary  we  think 
it  is  wholly  without  merit  as  we  see  no  rea- 
son for  holding  that  if  the  situation  suggested 
be  assumed  it  authorized  a  disregard  of  the 
plain  purposes  and  objects  of  the  Constitu- 
tion as  we  have  stated  them.  Besides  it  must 
be  apparent  that  the  suggestion  could  not  be 
accepted  without  the  conclusion  that  under 
the  hypothesis  stated  the  implied  power  to 
deal  with  contempt  as  ancillary  to  the  legis- 
lative power  had  been  transformed  into  ju- 
dicial authority  and  become  subject  to  all 
the  restrictions  and  limitations  imposed  by 
the  Constitution  upon  that  authority, — a  con- 
clusion which  would  frustrate  and  destroy  the 
very  purpose  which  the  proposition  is  ad- 
vanced to  accomplish  and  would  create  a 
worse  evil  that  that  which  the  wisdom  of 
the  fathers  corrected  before  the  Constitution 
Of  the  United  States  was  adopted.  How  can 
this  be  escaped,  since  it  is  manifest  that  if 
the  argument  were  to  be  sustained  those 
things  which,  as  pointed  out  in  In  re  Chap- 
man, supra^  were  distinct  and  did  not  there- 
fore the  one  frustrate  the  other — ^the  implied 
legislative  authority  to  compel  the  giving  of 
testimony  and  the  right  criminally  to  punish 
for  failure  to  do  so — would  become  one  and 
the  same  and  the  exercise  of  one  would  there- 
fore be  the  exertion  of,  and  the  exhausting  of 
the  right  to  resort  to,  the  other.  Again,  ac- 
cepting the  proposition,  by  what  process  of 
reasoning  could  the  [648]  conclusion  be  es- 
caped that  the  right  to  exert  implied  authori- 
ty by  way  of  contempt  proceedings  in  so  far 
as  essential  to  preserve  legislative  power 
would  become  itself  an  exertion  of  legislative 
power  and  thus  at  once  be  subject  to  the  limi- 
tations as  to  modes  of  trial  exacted  by  the 
guarantee  of  the  Constitution  on  that  subject. 
We  repeat,  out  of  abundance  of  precaution,  we 
are  called  upon  to  consider  not  the  legislative 
power  of  Congress  to  provide  for  punishment 
and  prosecution  under  the  criminal  laws  in 
the  amplest  degree  for  any  and  every  wrong- 
ful act,  since  we  are  alone  called  upon  to  de- 
termine the  limits  and  extent  of  an  ancillary 
and  implied  authority  essential  to  preserve 
the  fullest  legislative  power,  which  would 
necessarily  perish  by  operation  of  the  Consti- 
tution if  not  confined  to  the  particular  ancil- 


lary atmosphere  from  whieh  alone  the  power 
arises  and  upon  which  its  existence  depends. 

It  follows  from  what  we  have  said  that  the 
court  below  erred  in  refusing  to  grant  the 
writ  of  habeas  oarpua  and  its  action  must 
be  and  it  is,  therefore,  reversed,  and  the  case 
remanded  with  directionfl  to  discharge  the  re- 
lator from  custody. 

And  it  is  so  ordered* 


XOTE. 

Power  of  I«esialatw«  to  Fnalali.  Porsom 
Othov  tbaa  'WitaoM  for  Contoaapt. 

In  a  considerable  number  of  cases  involving 
the  punishment  of  witnesses  for  contempt  of 
the  legislature  the  oourts  have  asserted  by 
way  of  dictum  that  the  English  Parliament 
has  inherent  power  to  punish  for  contempt 
and  have  doubted  whether  a  like  power  was 
possessed  by  the  Congress  of  the  United 
States  or  the  legislatures  of  the  several 
states.  See  the  notes  to  £x  p.  Parker,  7  Ann. 
Cas.  874;  Sullivan  v.  Hill.  Ann.  Gas.  1916B 
1116. 

The  reported  case  appears  to  be  the  only 
decision  in  the  United  States  passing  directly 
on  the  power  of  a  legislature  to  punish  a  per- 
son other  than  a  witness^  for  contempt.  In 
holding  that  the  House  of  Representatives 
has  no  inherent  power  so  to  punish,  the  Su- 
preme Court  takes  the  view  that  the  legisla- 
tive branch  of  the  American  government  is 
not  vested  with  judicial  powers,  such  as  char- 
acterize the  Parliament  of  England,  saying 
that  so  to  construe  the  powers  expressed  in 
the  Constitution  would  be  to  destroy  the  dis- 
tinction between  the  judicial  and  the  legis- 
lative departments.  It  is  held,  however,  that 
the  house  has  the  power  to  punish  for  con- 
tempt, when  such  action  is  necessary  to  pre- 
serve the  legislative  authority  expressly 
granted.  This  holding  of  course  excludes 
any  question  of  judicial  power. 

The  question  of  the  power  of  a  legislature 
to  punish  for  contempt  arose  in  Kielley  v. 
Carson,  4  Moo.  P.  C.  (Eng.)  63.  In  that 
case  Kielley  was  found  guilty  of  contempt 
for  using  insulting  and  threatening  language 
to  a  member  of  the  Newfoundland  assembly, 
outside  the  house.  On  appeal  the  decision 
was  reversed  on  the  ground  that  the  legisla- 
ture had  no  implied  power  to  punish  for  con- 
tempt, nor  had  the  House  of  Commons  of  Eng- 
land expressly  conferred  such  power.  The 
court  speaking  through  Mr.  Baron  Parke 
said:  "It  is  said,  however,  that  this  power 
belongs  to  the  House  of  Commons  in  England ; 
and  thus,  it  is  contended,  affords  an  authority 
for  holding  that  it  belongs  as  a  legal  inci- 
dent, by  the  common  law,  to  an  assembly 
with  analogous  functions.     But  'the  reason 
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wbj  the  House  of  CommonB  has  this  power, 
i8  not  because  it  is  a  representative  body 
mih  legislative  functions,  but  by  virtue  of 
ancient  usage  and  prescription;  the  lex  et 
consuetudo  Parliamenti,  which  forms  a  part, 
of  the  common  law  of  the  land,  and  accord- 
ing to  which  the  High  Court  of  Parliament, 
before  its  division,  and  the  Houses  of  Lords 
and  Commons  since,  are  invested  with  many 
peculiar  privileges,  that  of  punishing  for  con- 
tempt being  one.  And,  besides,  this  argument 
from  analogy  would  prove  too  much,  since  it 
would  be  equally  available  in  favor  of  the 
assumption  by  the  council  of  the  island,  of 
the  power  of  commitment  exercised  by  the 
House  of  Lords,  as  well  as  in  support  of  the 
right  of  impeachment  by  the  assembly — a 
claim  for  which  there  is  not  any  color  of 
foundation.  Nor  can  the  power  be  said  to  be 
incident  to  the  legislative  assembly  by  an- 
alogy to  the  English  courts  of  record  which 
poBsess  it.  This  assanbly  is  no  court  of  rec- 
ord, nor  has  it  any  judicial  functions  what- 
ever; and  it  is  to  be  remarked,  that  all  those 
bodies  which  possess  the  power  of  adjudica- 
tion upon,  and  punishing  in  a  summary  man- 
ner, contempts  of  their  authority,  have  judi- 
cial functions,  and  exercise  this  as  incident 
to  those  which  they  possess,  except  only  the 
House  of  Commons,  whose  authority,  in  this 
respect,  rests  upon  ancient  usage,  llieir  lord- 
ships, therefore,  are  of  opinion,  that  the  prinr 
ciple  of  the  common  law,  that  things  neces- 
sary, pass  as  incident,  does  not  give  the  power 
contended  for  by  the  respondents  as  an  iaci* 
dent  to,  and  included  in,  the  grant  of  A  sub- 
ordinate legislature." 


JAMIE80H 


▼. 
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Streets  aad  Hlcliwftye  «>  Injury  fr«iii 
Defect  —  IdalilUtsr  ef  MmiioipaUty  — 
Votlce  of  Defect. 

A  municipality  charged  by  its  charter  with 
the  duty  of  keeping  sidewalks  in  repair  is 
liable  for  an  injury  to  a  pedestrian  from  a 
defect  in  a  sidewalk  produced  by  a  long  con- 
tinued practice  of  driving  wagons  over  the 
^alk  at  that  place,  though  the  municipality 
had  no  actual  notice  of  the  defect. 

[See  note  at  end  of  this  case.] 


[444]  Appeal  from  the  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  of  Al- 
berta, 9  West.  W.  R.  1287;  33  West.  L.  R. 
851,  which  reversed  the  judgment  of  McCar- 
thy J.  at  the  trial,  and  dismissed  the  plain- 
tiff's action  with  costs. 

The  material  circumstances  of  the  case  are 
stated  in  the  head-note  and  the  questions  in 
issue  on  the  present  appeal  will  appear  from 
the  judgments  now  reported. 

Chrysler  K.  C.  for  appellant. 

Lafieur  K,  O.  for  respondent. 

A,  6.  Maokay  d  Co.,  solicitors  for  appellant. 

J.  0.  Bown,  solicitor  for  respondent. 

The  Chikt  Justice. — This  is  an  action 
brought  by  the  appellant  to  recover  damages 
for  injuries  caused  by  the  defective  condition 
of  a  sidewalk  built  by  the  corporation  re- 
spondent for  the  use  of  the  public 

The  charter  of  the  City  of  Edmonton  (sec. 
507)  in  express  terms  imposes  upon  the  cor- 
poration the  legal  duty  to  keep  the  sidewalk 
in  a  reasonable  state  of  repair  and  at  the 
same  time  gives  it  authority  to  take  all  neces- 
sary measures  'to  prevent  the  sidewalk  be- 
coming a  danger  to  the  public  making  use  x)f 
it  in  the  exercise  of  their  right  ( sec.  237 ) . 

It  is  not  disputed  that  the  sidewalk  was  out 
of  repair,  that  the  appellant  was  making  a 
proper  use  of  it  under  the  belief  that  it  was 
in  good  condition  and  that  as  a  result  he  was 
injured  as  alleged  in  his  statement  of  claim. 
'  There  is  in  consequence  no  douht  that  the 
appellant  [446]  had  a  civil  action  against 
the  respondent  to  recover  compensation  in 
damages  for  his  injuries  unless  we  are  pre* 
pared  to  overrule  the  decision  of  this  court 
in  Vancouver  v.  McPhalen,  45  Can.  Sup.  Ct. 
194. 

An  action  is  given  for  breach  of  a  statutory 
duty  irrespective  of  whether  the  act  done 
would  be  a  wrong  apart  from  the  statute. 

In  Dawson  v.  Bingley  Urban  Diet.  Council 
[1911]  2  K.  B.  (Eng.)  149,  Farwell  and  Ken* 
nedy,  L.J  J.  put  the  matter  in  this  way: 
That'  where  a  person  is  one  of  a  class  for 
whose  benefit  a  statutory  duty  is  imposed, 
he  is  on  breach  of  that  duty  entitled  to  main- 
tain an  action  for  damages  occasioned  to  him 
by  the  breach  unless  the  statute  has  indicated 
an  intention  to  exclude  that  remedy. 

In  the  case  of  Maguire  v.  Liverpool  [1905] 
1  K.  B.  <Eng.)  767,  Vaughan-Williams,  L.J. 
asserts  the  same  general  rule  as  do  Farwell 
and  Kennedy  L.  JJ.  in  the  Bingley  Case,  and 
treats  the  immunity  of  the  authority  in  re- 
spect to  the  non-repair  of  highways  as  an  ex- 
ception due  to  the  particular  history  of  the 
highways.  But  in  Vancouver  v.  McPhalen, 
^he  distinction  is  very  clearly  made  between 
ihose  English  cases  in  which  the  duty  im- 
posed is,  as  Sir  Louis  Davies  says,  one  trans- 
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ferred  from  a  body  or  authority  on  or  with 
whom  it  previously  rested  and  which  body 
or  authority  was  not  itself  liable  in  civil 
actions  for  nonfeasance  (page  196)  and  cases 
in  which  the  duty  is  created  and  imposed 
in  the  charter  calling  the  corporation  into 
existence.  The  general  rule  is  that  every 
public  duty  presumably  gives  rise  to  a  pri- 
vate action  in  favour  of  a  person  injured 
by  its  breach  and  I  know  of  nothing  in 
the  history  of  the  highways  in  Edmonton 
[446]  which  would  justify  creating  an  excep- 
tion to  that  general  rule  in  the  case  of  breach 
by  nonfeasance  in  respect  to  their  repair. 

But  it  is  said  that  there  is  no  proof  of 
notice  to  the  City  of  Edmonton  of  the  exist- 
ence of  the  hole  in  the  sidewalk  which  caused 
the  appellant's  injury  and  that  in  conse* 
quence  no  liability  attached.  In  Vancouver 
V.  Gummings,  46  Can.  Sup.  Ct.  457,  Ann. 
Cas.  19 13 A  685,  Mr.  Justice  Idington  speak- 
ing for  the  majority  of  this  court  said  (p. 
466):— 

"I  am,  despite  dicta  to  the  contrary,  pre- 
pared to  hold  that,  unless  in  some  such  case 
as  I  have  suggested,  the  question  of  notice  or 
knowledge  does  not  arise,  and  that  in  all 
cases  where  the  accident  has  arisen  from  the 
mere  wearing  out  at  apparent  wearing  out, 
or  imperfect  repair  of  the  road,  there  arises 
upon  evidence  of  accident  caused  thereby,  a 
presumption  without  evidence  of  notice  that 
the  duty  relative  to  repair  has  been  neglect- 
ed." 

My  brother  Anglin  describes  the  circum- 
stances under  which  the  sidewalk  became  dan- 
gerous to  the  public  using  it  and  it  is  un* 
necessary  for  me  to  add  anything  to  what  he 
says  beyond  this.  As  a  necessary  consequence 
of  the  improper  use  to  which  it  was  put,  to 
the  knowledge  of  the  corporation,  the  side- 
walk became  out  of  repair  and  a  danger  to 
those  obliged  to  pass  over  it.  The  hole  actu- 
ally made  in  the  sidewalk  as  a  result  of  that 
improper  use  and  which  was  the  direct  cause 
of  the  accident  was  allowed  to  remain  unre- 
paired for  over  twenty-four  hours,  and  the 
city  police  whose  duty  it  was  to  report-  such 
conditions  passed  the  place  frequently.  In 
these  cireumstaneea  I  am  bound  to  hold,  in 
view  of  the  opinion  expressed  in  Vancouver 
v.  Cummings,  that  there  arises  a  presumption 
without  proof  of  notice  that  the  duty  relative 
to  repair  has  been  neglected.  On  the  authori- 
ty of  Mersey  Docks,  etc.  v.  Gibbs,  L.  R.  1  H. 
L.  (Eng.)  93,  at  p.  121,  I  would  add, 
[447]  it  must  be  taken  as  an  established  fact 
that  the  respondent  had,  by  its  servants,  the 
means  of  knowing  the  dangerous  state  of  the 
sidewalk,  but  was  negligently  ignorant  of  it. 
If  the  knowledge  of  the  defect  would  make 
it  responsible  for  the  consequence  of  not  hav- 
ing it  repaired,  it  must  be  equally  responsi- 
ble if  it  was  only  through  its  culpable  n^- 


ligence  that  its  existence  was  not  known  to 
them. 
The  appeal  should  be  allowed  with  costs. 

Davibs,  J.  {dissenting) , — After  much  con- 
sideration of  the  facts  in  this  case  I  have 
reached  the  conclusion  that  the  judgment  of 
the  Supreme  Court  of  Albei-ta  was  right  and 
that  this  appeal  should  be  dismissed. 

I  am  satisfied  with  the  statement  of  the 
facts  and  of  the  law  as  applicable  to  them 
made  by  the  learned  judges  who  formed  the 
majority  in  the  court  below. 

All  the  judges  in  that  court  held  that  as 
the  city  had  not  any  actual  notice  of  the 
break  in  the  sidewalk  which  led  to  plaintiff's 
injuries  sufficient  time  had  not  elapsed  be- 
tween such  breakage  and  the  accident  to  im- 
pute notice  to  them. 

Hie  evidence  shews  beyond  doubt  that  the 
city  had  kept  the  sidewalk,  which  was  for 
pedestrians  only,  in  suitable  repair  for  the 
purposes  intended. 

I  do  not  think  there  was  any  obligation 
upon  the  city  to  make  the  sidewalk  stronger 
in  order  to  accommodate  trespassers  who  de- 
aired  to  cross  it  with  loaded  trucks  or  drays. 
Nor  can  I  find  any  obligation  existing  on  the 
part  of  the  city  to  make  a  crossing  at  the 
place  in  question. 

The  liability  of  the  city  must  therefore  de- 
pend on  their  allied  negligence  in  enforcing 
the  by-law,  and  it  seems  to  me  that  the  lim- 
it of  the  city's  obligation  [448]  in  that  re- 
gard was  to  prevent  tre^asses  by  prosecut- 
ing offenders. 

Before  liability  can  attach  to  the  city  for 
nonenforcement  of  a  by-law  an  existing  nuis- 
ance must  be  shewn  to  exist  of  which  it  had 
notice  or  be  held  to  have  had  notice  in  law. 
Nothing  of  the  kind  existed  here. 

Mr.  Justice  Beck  sets  out  in  his  judgment 
the  provisions  of  the  by-law  relied  on  as  cast- 
ing a  duty  upon  the  city  and  shews  that  they 
do  not  support  the  statement  of  the  trial 
judge  that  the  city  could  require  an  owner 
to  put  and  keep  a  sidewalk  abutting  on  his 
property  in  repair  but  merely  prohibits  him 
or  any  one  else  from  crossing  the  sidewalk 
without  taking  steps  to  avoid  injuring  it. 
The  learned  judge  adds  that  the  most  that 
might  be  expected  of  the  city  in  the  present 
case  was  that  they  should  have  prosecuted 
under  the  provisions  of  the  by-law  and  he 
ouneludes  (citing,  as  attthoritte»  14  Cyc  title 
"Municipal  Corporation^,"  p.  1350,  under  the 
sub-title  "Failure  to  prevent  improper  use  of 
streets"  and  Dillon  on  Municipal  Corpora- 
tions, vol.  4,  p.  1627)  that  no  action  can  lie 
against  the  city  for  failure  to  enforce  such 
by-law  except  in  cases  amounting  to  a  public 
nuisance. 

In  this  opinion  I  agree  and  would  dismiss 
the  appeal. 


JAMIXSOlf  Y.  BDMOWTON. 
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InKOTOH,  J. — Thit  appellant  reeovered  judg* 
nent  against  the  respondent,  a  municipal  oor- 
poration,  for  damages  suffered  by  reason  of 
his  leg  getting  broken  in  consequence  of  the 
negligence  of  the  respondent  in  failing  to 
keep  in  a  reasonable  state  of  repair  its  side- 
walk whereon  he  was  walking. 

The  court  of  appeal  for  Alberta  reversed 
that  judgment  and  henoe  this  appeal, 

The  duty  of  the  respond^t  in  the  premises 
is  defined  [449]  by.  section  &07  of  its  charter, 
vhicb  is  as  follows:-^ 

"607.  The  city  shall  keep  every  hi^way, 
ineluding  all  crossings,  sewers,  culverts  and 
approaches,  grades,  sidewalks  and  other 
works  made  or  done  therein  or  thereon  by  the 
city  or  by  any  person  with  the  permission  of 
the  city,  in  a  reasonahle  state  of  repair,  hav- 
ing regard  to  the  character  of  the  highway 
and  the  locality  in  which  the  same  is  situated 
or  through  which  it  passes." 

The  respondent  had  constructed  the  side- 
walk, some  six  or  seven  years  before  the  ac- 
eident  in  question,  of  spruce  planks,  laid,  I 
infer  from  the  evidence,  transversely  to  the 
line  of  the  street,  and  supported  by  light 
leantling  fit  only  to  support  pedestrian 
travel. 

At  the  place  ui  question  there  was  a  lane 
numing  at  right  angles  to  the  sidewalk  to 
aerve  the  houses  abutting  thereon. 

It  turned  out  that  teamsters  who  might 
hsTe  entered  at  the  other  end  of  this  lane, 
with  loads  of  any  kind,  got  into  the  habit  of 
using  for  their  entrance  or  exit  the  end  ol 
the  lane  fronting  on  the  sidewalk  in  question. 

If  the  respondent  had  either  protected  the 
end  of  the  lane  next  the  sidewalk  from  any 
entrance,  or  built  or  caused  to  be  built  a 
proper  crossing,  by  usual  structure  for  such 
use,  the  sidewalk  would  have  been  in  no  dan- 
ger of  being  broken  as  it  was,  and  thus  pro- 
ducing such  accidents  as  this. 

Instead  of  doing  so  the  respondent  tolerat- 
ed the  use  that  was  made  continuously,  for 
tt  least  a  year  or  more,  next  preceding  the 
acddent,  of  that  means  of  entrance  into  the 
lane  in  question  and  thereby  endangered  the 
nutintenance  of  the  sidewalk,  and  consequent- 
ly the  safety  of  pedestrians. 

Indeed  earth  excavation,  resulting  from  the 
execution  of  -other  work  on  the  street  at  that 
point,  was  left  lying  as  thrown  there,  while 
doing  the  work,  long  [460]  after  such  work 
vaa  completed,  and  till  some  neighbour  lev- 
elled it  off  and  piled  some  of  it  up  against 
the  sidewalk  so  as  to  give  it  the  appearaaoe 
of  a  proper  entrance  to  the  lane  and  thereby 
invite  just  such  traffic  across  the  sidewalk  as 
was  snre  to  destroy  it,  and  did  destroy  it 
twenty-eight  hours  before  the  accident  in 
question. 

Planks  of  the  sidewalk  had  been  worn  out 
or  destroyed  by  such  use  iCtad  t^e  want  of  re- 


pair thus  created  was  attended  to  more  than 
once  by  the  respondent's  servants. 

Even  when  repaired  there  remained  a 
breaking  or  chipping  off  of  the  ends  of  the 
planks  in  the  sidewalk,  so  apparent  to  every- 
one, that  no  man,  qualified  for  his  job,  when 
looking  after  the  sidewalks  could  fail  to  rec- 
ognize the  notorious  fact  that  this  crossing 
use  was  being  made  of  it,  and  was  liable  any 
day  to  break  planks  never  intended  to- bear 
such  traffic,  and  hence  unfitted  to  meet  the 
needs  of  pedestrian  travel  which  demands 
safety. 

That  open  and  notorious  use  of  the  side- 
walk and  condition  of  things  resultant  there- 
from, having  existed  by  the  negligence  of  the 
respondent  for  a  year  or  more,  it  has  the 
temerity  to  suggest  that  this  case  falls  with- 
in that  class  of  cases  where  courts  have  had 
to  consider  whether  or  not  when  an  unavoid- 
able, unexpected  and  improbable  accident  has 
put  the  highway  out  of  repair,  or  wrong  done 
by  others  had  obstructed  its  use  in  a  way  of 
which  the  municipal  authorities  had  no 
knowledge  or  notice,  should  be  held  to  con- 
stitute n^ligence. 

No  court  could  properly  find  on  the  facts  in 
question,  in  most  of  these  cases,  where  the 
municipality  was  excused  that  there  was  neg- 
ligence. Some  of  them  may  be  very  ques- 
tionable. 

[461]  The  usual  statute  in  question  in  each 
of  such  cases  made  no  provision  for  actual 
notice,  indeed  notice  of  any  kind,  but  has 
been  so  interpreted  as  to  render  the  question 
merely  one  of  negligence  in  the  discharge  of 
a  statutory  duty,  and  in  short  the  application 
of  common  sense. 

In  defining  the  law  in  such  cases  the  term 
"want  of  notice''  has  been  used  sometimea 
when  it  was  only  intended  to  signify  that  the 
defendant  might  or  might  not,  or  should  or 
should  not  have  known,  if  all  reasonable 
means  had  been  taken  to  observe  and  dis- 
charge the  duty  which  the  statute  had  im- 
posed. 

The  short  method  of  expressing  the  duty 
has  led  some  people  to  imgaine  and  loosely  to 
assert  that  notice  is  actually  necessary. 

It  has  been  time  uid  again  explained  that 
the  same  degree  of  vigilance  and  the  same 
cimdition  of  repair  or  maintenance  could  not 
be  reasonably  insisted  upon  in  every  case^ 

The  highway  that  only  serves  a  remote  and 
sparsely  settled  district  would  not  be  t<^erat- 
ed  in  the  centre  of  a  large  city,  or  serve  its 
needs.  The  inspection  demanded  in  tike  lat- 
ter could  not  rectsonably  be  required  in  the 
former.  It  comes  to  this  that  the  section  of 
respondent's  charter  quoted  above  expressly 
provides  by  the  word  ''reasonably"  what  tlie 
law  had  already  been  determined  by  tlw 
courts  to  mean  in  cases  where  the  statute 
merely  imposed  the  duty  of  keeping  in  repair. 
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If  a  municipality  persists  in  using  a  mode 
of  construction  and  material  fit  only  for  pe- 
destrian traffic,  when  its  officers  know  that 
it  is  used  also  for  loaded  teams  to  cross,  it 
has  not  discharged  its  obligations  but  laid 
a  trap  for  its  citizens  getting  their  legs 
broken. 

[452]  All  that  has  been  urged  about  lia- 
bility for  nonobservance  of  its  own  by-laws 
is  quite  beside  the  question  involved. 

It  matters  not  whether  there  was  a  by-law 
enacted  or  not,  or  enacted  only  to  be  broken. 
No  man  could  seriously  consider  .the  side- 
walk as  constructed  at  the  point  in  question 
as  fit  for  the  use  that  it  was  being  put  to  or 
a  safe  place  over  which  to  induce  dally  travel 
by  pedestrians  in  a  thickly  inhabited  part  of 
the  city.  As  well  invite  men  to  rely  for  cross- 
^^gy  by  night  and  by  day,  a  brook,  upon  a 
bridge  which  everyone  concerned  to  know 
should,  if  thinking  for  an  instant,  realize  will 
be  swept  away  by  the  first  storm  that  comes 
that  way. 

It  is  idle  to  point  to  the  by-law  forbidding 
such  use  when  the  breach  thereof  from  week 
to  week  is  tolerated.  As  well  pass  a  by-law 
against  storms  in  the  illustration  I  put. 

It  is  the  maintenance  of  an  insufficient  side- 
walk in  a  place  notoriously  needing  some- 
thing more  substantial,  or  more  rigorous 
means  of  warding  off  its  destruction,  than 
merely  passing  a  by-law  which  nobody  but 
its  authors  ever  reads. 

The  powers  the  respondent  had  for  enforc- 
ing the  construction  of  a  proper  crossing  at 
the  point  in  question  at  the  expense  of  those 
•concerned  in  its  use  render  the  negligence  of 
the  respondent  the  less  excusable. 

The  appeal  should  be  allowed  with  costs 
here  and  in  the  court  below  and  the  judgment 

of  the  learned  trial  judge  be  restored. 

>*  ■ 

'  DUPP,  J. — ^The  appellant  one  evening  in 
November,  1914,  after  dark,  stepped  into  a 
hole  in  a  wooden  sidewalk  on  Fifth  Avenue, 
a  street  in  Edmonton,  with  the  result  that  his 
leg  was  broken.  He  sued  the  municipality 
for  damages,  basing  his  claim  upon  section 
[463]  607  of  the  Edmonton  City  Charter, 
which  is  in  the  following  words: — 
'  **The  city  shall  keep  every  highway,  in- 
cluding all  crossings,  sewers,  culverts  and  ap- 
proaches, grades,  sidewalks  and  other  works 
made  or  done  therein  or  thereon  by  the  city 
or  by  any  person  with  the  permission  of  the 
oity,  in  a  reasonable  state  of  repair,  having 
-regard  to  the  character  of  the  highway  and 
the  locality  in  which  the  same  is  situate  or 
through  which  it  passes." 

At  the  trial  before  Mr.  Justiee  McCarthy 
he  succeeded;  but  the  judgment  given  in  his 
favour  at  the  trial  was  reversed  on  appeal 
with  the  dissent  of  Mr.  Justice  8tuart. 
•  In  the  immediate  neighbourhood  of  the 
place  where  the  accident  happened  there  were 


some  residences  which  had  a  lane  or  back 
area  in  the  rear  and  for  many  months  before 
the  accident — ^at  least  a  year — ^it  was  the 
practice  for  delivery  vehicles  entering  this 
lane  to  pass  over  the  place  where  the  plaintiff 
met  his  injury;  and  the  day  before  the  date 
of  the  accident  the  sidewalk  had  collapsed 
under  the  weight  of  one  of  these  vehicles. 

Some  facts  are  admitted  or  so  clear  as  not 
to  be  open  to  dispute.  The  sidewalk  was  not 
of  sufficient  strength  to  support  traffic  of  the 
kind  to  which  it  was  thus  subjected.  For 
the  convenience  of  vehicles  passing  over  this 
sidewalk  an  approach  had  been  made  by  bank- 
ing with  earth  the  street  side  of  the  sidewalk 
opposite  the  lane  and  the  sidewalk  itself  there 
shewed  unmistakable  evidence  of  the  passage 
of  wheels — unmistakable,  that  is  to  say,  to 
competent  persons  performing  the  duty  of  ob- 
serving the  condition  of  the  sidewalk. 

It  was  not  disputed,  I  think,  that  in  the 
eondition  in  which  the  sidewalk  was  when  the 
accident  occurred  the  street  was  not  in  a 
'^reasonable  state  of  repair"  having  regard  to 
"the  character  of  the  streets  and  the  locality 
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in  which  it  was  situated"  within  the  meaning 
of  section  [464]  607 ;  and  I  have  no  difficulty 
in  holding  that  if  due  diligence  had  been  used 
by  the  municipality  and  those  entrusted  by 
the  municipality  with  the  care  of  the  streets, 
that  is  to  say,  if  diligence  had  been  exercised 
of  such  a  degree  as  to  bring  it  into  conformi- 
ty with  tlie  standard  supplied  by  the  ordinary 
notions  of  sensible  people,  the  sidewalk  would 
not  have  been  allowed  to  fall  into  that  condi- 
tion. Proper  diligence  would  have  led  to  the 
knowledge,  by  the  persons  responsible,  of  the 
fact  that  this  sidewalk  was  being  subjected 
to  the  burden  of  an  extraordinary  traffic — a 
usage  under  which  it  was  certain  eventually 
to  collapse;  actuated  by  a  reasonable  respect 
for  tiieir  duty,  such  persons  on  discovering 
the  state  of  affairs,  would  have  addressed 
themselves  to  finding  means  for  the  preven- 
tion of  that  which  might  be  expected  to  hap- 
pen in  the  absence  of  precautions,  and  which 
did  in  fact  happen.  They  could  have  attained 
this  object  by  stopping  the  traffic;  or  they 
could  have  attained  it  by  strengthening  the 
sidewalk. 

The  question  to  be  decided  on  this  appeal 
is  whether  in  the  circumstances  the  munici- 
pality is  responsible  in  damages  for  the  con- 
sequences of  the  neglect  to  take  proper  meas- 
ures to  prevent  this  sidewalk,  under  the 
effects  of  this  traffic,  falling  into  such  condi- 
tion as  to  amount  to  a  nuisance.  Section  507 
is  capable  of  being  read  as  creating  an  abso- 
lute duty  to  prevent  the  highways  of  the  city 
falling  into  a  state  of  disrepair.  There  is, 
however,  much  to  be  said  and  there  is  a  long 
line  of  authorities  beginning  with  Hammond 
V.  Vestry  of  St.  Pancras,  L.  R.  0  C.  P.  (Kng.) 
310,  in  support  of  the  view  that  where  duties 
of  maintenance  are,  by  enactments  similar  to 
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section  507,  cast  upon  a  municipal  body,  the 
responsibility  is  not  an  absolute  responsibili- 
ty making  the  municipality  in  [455]  all  cir- 
cumstances answerable  in  damages  for  the 
eristence  of  a  state  of  things  which  the  statute 
aims  to  prevent,  e.  g,,  a  nuisance  arising  from 
the  disrepair  of  a  sewer ;  but  that  the  public 
authority  charged  with  such  responsibility 
ii  not  answerable  if  the  state  of  things  out 
of  which  the  complaint  arises  is  one  which 
could  not  have  been  prevented  or  made  in- 
nocuous by  the  observance  on  its  part,  and 
on  the  part  of  such  agencies  as  it  employed, 
or  ought  to  have  employed,  of  proper  care  and 
diligence.  A  highway  may  become  a  danger^ 
0U8  nuisance  through  a  sudden  operation  of 
nature  not  reasonably  forseeable,  or  from  the 
mischievous  act  of  some  person  for  whom  the 
authority  charged  with  the  care  of  the  high- 
way is  not  responsible  and  which  it  could 
not  reasonably  be  held  to  be  negligent  or  in- 
competent in  not  anticipating.  In  such  cases 
and  generally  speaking  in  c^scs  in  which  the 
state  of  things  complained  of  can  be  shewn 
to  have  been  something  which  the  public  au- 
thority could  not  reasonably  have  been  ex- 
pected to  know  or  to  provide  against,  it  has 
been  held  that  there  is  a  good  answer  to  any 
claim  for  reparation:  Bateman  v.  Poplar 
Dist.  Board  of  Works,  37  C^i.  D.  (Eng.)  272; 
Brown  v.  Sargent,  1  F.  A  F.  (Eng.)  112;  Blyth 
T.  Birmingham  Waterworks,  11  Exch.  ( Eng. ) 
7S1;  Whitehouse  v.  Birmingham  Canal  Co. 
27  L.  J.  Exch.  (Eng.)  25.  Under  an  enact- 
ment in  the  "Ontario  Municipal  Act,"  to 
much  the  same  effect  as  section  507,  muni'd!* 
palities  have  uniformly  been  held  to  be  ex- 
onerated in  the  absence  of  negligence.  It 
may  properly  be  assumed  that  section  507 
was  not  enacted  without  reference  to  this 
course  of  decision  and  therefore,  in  constru- 
ing that  section,  one  is  not  without  weighty 
sanction  when  giving  effect  to  the  considera- 
tions upon  whidi  these  decisions  rest. 

[456]  Strictly  no  question  of  burden  of 
proof  is  here  material.  By  the  pleadings  the 
onus  of  establishing  an  actionable  breach  of 
duty,  is  of  course,  on  the  plaintiff  in  the  first 
instance.  I  express  no  opinion  upon  the  ques- 
tion whether  the  effect  of  the  statute  itself 
is  that  where  a  nuisance  is  shewn  to  have 
existed  in  fact  the  onus  is  thereby  cast  upon 
the  municipality  to  establish  that  the  nui- 
sance was  not  due  to  any  cause  for  which  it 
is  responsible;  in  other  words,  whether  or  not 
there  is  a  presumption  of  law  arising  from 
the  existence  of  a  nuisance — in  the  condition 
of  a  highway — ^that  the  municipality  is  re- 
sponsible for  it;  a  presumption  that  the  mu- 
nicipality can  only  meet  by  establishing  the 
negative  of  the  issue.  It  is  also  strictly  un- 
necessary to  pass  upon  the  question  whether 
or  not  the  plaintiff  by  proving  the  existence 
of  the  nuisance  thereby  establishes  a  prima 


facie  case;  although,  as  it  is  quite  evident 
that  the  legislature  in  passing  the  enactment 
has  assumed  that  in  the  ordinary  course 
highways  can  be  kept  in  a  reasonable  state 
of* repair  by  the  exercise  of  such  diligence  as 
may  properly  be  expected  from  the  munici- 
pality,  there  seems  to  be  sufficient  ground  for 
holding  that  proof  of  the  existence  of  a  nui- 
sance does  in  itself  constitute  a  prima  facie 
case  throwing  upon  the  municipality  the  bur- 
den at  least  of  going  forward  with  evidence. 
(See  Blamires  v.  Lancashire,  etc.  R.  Go.  L.  B. 
8  Exch.   (Eng.)   283.) 

The  evidence  before  us  in  this  case  is  quite 
sufficient,  as  I  have  already  indicated,  to 
shew  failure  to  discharge  the  duty  arising 
under  section  507  for  which  the  municipality 
is  responsible. 

It  is  argued  that  the  municipality  cannot 
be  held  responsible  for  the  nonenforcement  of 
its  by-laws.  [457]  In  truth  the  municipality 
in  the  view  expressed  above  is  held  responsible 
for  allowing  a  nuisance  to  come  into  existence 
which  could  and  ought  to  have  been  prevent- 
ed. It  was  incumbent  upon  the  municipali- 
ty to  use  its  powers  of  control  on  the  highway 
to  that  end;  and  if  the  enforcement  of  the 
by-law  had  been  its  only  means  of  effectively 
executing  its  duty,  the  municipality  was 
bound  to  resort  to  that  means.  There  is  a 
passage  in  Lord  Blackburn's  judgment  in 
Geddis  v.  Bann  Reservoir,  3  App.  Cas.  ( Eng. ) 
430,  at  page  456,  that  may  be  usefully  quoted. 
It  gives  the  principle  which  affords  another 
answer  to  this  argument: — 

'*And  I  think  that  if  by  a  reasonable  exer- 
cise of  the  powers,  either  given  by  statute  to 
the  promoters,  or  which  they  have. at  com^ 
mon  law,  the  damage  could  be  prevented  it  is, 
within  this  rule,  'negligence'  not  to  make 
such  reasonable  exercise  of  their  powers." 

Anglin,  J. — ^The  plaintiff  was  injured 
through  stepping  into  a  hole  in  a  sidewalk 
constructed  by  the  defendant  corporation  on 
ft  city  street  where  the  traffic  was  considera- 
ble. The  accident  occurred  at  half -past  seven 
o'clock  on  a  November  evening.  The  side- 
walk had  been  broken  down  by  a  heavy  load 
of  coal  driven  over  it  on  the  afternoon  of  the 
previous  day  about  four  o'clock.  The  evi- 
dence shewed  that  the  sidewalk  had  been 
constructed  as  an  oicdinary  plank  walk  in- 
tended for  use  by  pedestrians  only,  and  that 
BO  provision  had  been  made  for  the  crossing 
of  it  by  vehicular  traffic  at  the  point  in  ques- 
tion. A  by-law  of  the  city  prohibited  the 
crossing  of  sidewalks  by  horses  and  vehicles 
where  protective  timbering  had  not  been  pro- 
vided for  that  purpose.  Notwithstanding  this 
by-law  the  place  in  question  had  been  used 
throughout  the  whole  of  the  year  preceding 
the. accident  without  [458]  any  such  protec- 
tion as  a  crossing  to  a  yard  or  private  lane. 
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The  user  had  been  of  such  a  character  and 
to  such  an  extent  that  the  learned  judge 
found,  properly  in  my  opinion,  that  the  city 
had  notice  of  it.  No  charge  of  contributory 
negligence  is  pressed  against  the  plaintiff. 
At  the  trial  before  McCarthy,  J.  the  city  was 
held  liable  on  the  groimd  that  there  had  been 
a  breach  on  its  part  of  a  duty  "to  have  put 
and  Icept  the  crossing  in  a  state  of  repair  or 
to  have  required  that  the  private  owners  of 
the  property  adjoining  who  used  the  crossing 
should  put  the  same  in  a  proper  state  of  re- 
pair." 

The  Appellate  Division  of  the  Supreme 
Court  reversed  this  judgment,  holding  that 
there  was  no  obligation  on  the  part  of  the 
city  to  provide  a  crossing,  that  its  only  duty 
in  respect  of  the  sidewalk  was  to  repair  ii 
Within  a  reasonable  time  after  notice  that 
it  was  out  of  repair  and  that  notice  actual 
or  imputed  of  the  existence  of  disrepair  was 
not  established.  Mr.  Justice  Stuart,  dissent* 
ing,  held  that  because  the  municipal  corpora- 
tion knew  that  the  sidewalk  was  being  crossed 
continually  by  vehicles  the  place  in  question 
had  the  combined  character  of  a  sidewalk 
and  crossing  of  a  highway  and  should  have 
been  kept  in  a  state  of  repair  suitable  to 
that  character.  He  found  that  such  a  state 
of  repair  was  not  maintained.  He  also  held 
that,  having  regard  to  such  user  and  the 
character  of  the  construction  of  the  sidewalk, 
the  city  was  called  upon,  if  it  did  not  desire 
to  reconstruct  so  as  to  make  the  place  suit^ 
able  for  a  crossing  for  vehicles,  to  exercise 
greater  vigilance  in  discovering  breakages. 

By  its  charter  (sec.  507)  the  City  of  £d* 
monton  is  required  to  keep  sidewalks  con* 
structed  by  it  in  a  reasonable  state  of  repair 
having  regard  to  the  character  of  tiie  high- 
way and  the  locality.  This  duty  is  imposed 
to  ensure  the  safety  of  persons  lawfully  using 
the  sidewalk  [469]  and  a  breach  of  it  entails 
liability  in  damages  to  such  persons  when  in- 
jured in  consequence:  Vancouver  v.  McPhal* 
en,  45  Can.  Sup.  Ct.  194.  It  must  have  been 
obvious  to  anybody  giving  the  matter  a  mo- 
ment's consideration  that  the  user  of  a  cross- 
ing over  a  sidewalk  constructed  as  was  that 
in  question  might  result  in  its  breaking  down 
at  any  time.  The  user  was  certain  sooner 
or  later  to  put  the  sidewalk  into  a  state  of 
disrepair.  .  I  think  it  is  not  imposing  upon 
the  municipality  an  obligation  greater  than 
the  legislature  intended  to  hold  that  the  duty 
to  keep  in  a  reasonable  state  of  repair  in« 
volves  the  duty  to  prevent,  as  far  as  rea- 
sonably possible,  the  continuance  of  known 
conditions  which  will  bring  about  a  state  of 
•disrepair,  and,  if  the  continued  existence  of 
such  conditions  is  not  prevented,  to  take  pre- 
:eautions  in  the  nature  of  extra  inspection  com- 
mensurate with  the  likelihood  of  a  dangerous 
State  of  disrepair  arising.    Probably  the  safest 


and  least  expensive  method  of  discharging  its 
duty  to  keep  in  repair  would  have  been  to 
construct  a  proper  crossing  at  the  place  in 
question.  But,  without  holding  that  the  mu- 
nicipality was  under  an  obligation  to  con- 
struct such  a  crossing,  or  that  failure  to 
institute  prosecutions  for  breaches  of  its  by- 
law forbidding  the  crossing  of  unprotected 
sidewalks  rendered  it  liable  for  damages,  hav- 
ing knowingly  permitted  the  continuance  of 
forbidden  and  dangerous  vehicular  traffic  in- 
volving risk  of  a  break  in  the  sidewalk  at 
any  moment,  I  think  it  cannot  escape  liabili- 
ty for  injury  sustained  in  consequence  of  a 
break  occasioned  by  such  traffic,  after  it  had 
been  allowed  to  remain  unrepaired  for  more 
than  a  day.  Whether  such  liability  would 
arise  in  the  case  of  an  accident  happening 
immediately,  or  very  shortly,  after  the  oc- 
currence of  a  [460]  break  it  is  necessary  now 
to  determine.  It  may  be  said  that  this 
implies  an  obligatioB  of  at  least  daily  inspec- 
tion of  a  place  such  as  that  in  question  which 
would  be  too  onerous  to  impose  upon  the 
municipality.  But  the  necessity  for  such  an 
inspection  could  have  been  so  easily  avoided, 
either  by  putting  in  a  eomparitively  cheap 
crossing,  which  the  city  might  have  done  on 
its  own  initiative,  or  by  taking  steps  to  pre- 
vent vehicular  traffic  crossing  the  sidewalk, 
which  need  have  entailed  no  great  trouble  or 
expense,  that  the  municipality  can  scarcely 
be  heard  to  complain  of  the  burden  so  im- 
posed. Because,  in  my  opinion,  under  the 
special  circumstances  in  evidence  it  failed 
to  take  adequate  measures  for  the  fulfilment 
of  its  statutory  duty  to  keep  the  sidewalk  in 
a  reasonable  state  of  repair  as  a  sidewalk, 
I  would  hold  the  defendant  corporation  liable. 
The  appeal  should  be  allowed  with  coats 
in  this  court  and  in  the  court  appealed  from 
and  the  judgment  of  the  learned  trial  judge 
should  be  restored. 
»  Appeal  allowed  with  eosta» 


NOTE. 

It  appeared  in  the  reported  ease  that  team- 
sters were  in  the  habit  of  driving  across  a 
wooden  sidewiUk  at  a  certain  place,  and  that 
this  practice  had  continued  for  over  a  year. 
As  a  result  thereof  the  sidewalk  became  br<^- 
en  and  was  in  a  dangerous  condition,  whereby 
a  pedestrian  was  injured.  The  dangerous 
condition  existed  but  a  few  hours  prior  to 
the  injury  and  the  municipality  had  no  actual 
notice  thereof.  It  is  held  that  since  the  mu- 
nicipality was  expressly  charged  by  its  char- 
ter' with  the  duty  of  keeping  the  sidewalk  in 
repair  it  was  liable  for  the  injury.  The 
liability  of  a  municipality  for  a  defect  in  a 
street  or  highway  as  dependent  on  notice  or 
knowledge,  where  a  statute  makes  the  muni- 
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eipality  liable  for  a  failure  to  repair,  is  dis- 
cusaed  in  the  note  to  Vancouver  v.  Cummings, 
Ann.  Cas.  1013A  685,  that  case  being  cited 
and  followed  in  the  reported  case.  See  also 
the  following  more  recent  cases  reported  in 
this  seriea:  Louisville  v.  Lenehan,  Ann.  Oas. 
1914B  164;  Ashland  v.  Boggs,  Ann.  Cae. 
10163  1005.  


PEOPLS 


v. 


DIXON. 


Michigan  Supreme  Court — September  29| 

1915. 


laS  Mich.  307;  164:  N.  W.  1. 


Unlawful  Assemlily  —  What  Consti- 
tntes  —  Amdienoe  ftt  BmacUiy  MoTias 
Piet«*«  Show. 

Defendant,  who  ran  a  moving  picture  show 
on  Sunday,  in  assumed  violation  of  Comp. 
Laws  1807,  §  6912,  forbidding  the  opening  of 
shops  or  any  business  or  work  or  presence 
at  any  nubile  show  or  entertainment  on  Sun- 
day under  a  fine  of  not  more  than  $10,  can 
only  be  prosecuted  under  such  provision,  and, 
in  the  absence  of  any  overt  act  or  violence 
or  disorder,  cannot  be  sumknarily  arrested 
nnder  section  11334  et  seq.,  authorising  the 
arrest  of  persons  unlawfully  assembled  who 
refuse  to  aisperse  on  command  of  the  mayori 
etc. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Circuit  Courts  Ionia 
eonnty:    Da\is,  Judge. 

Criminal  action.  Charles  Dixon  convicted 
of  running  moving  picture  show  on  Sunday 
and  alleges  exceptions.  The  facts  are  stated 
in  the  opinion.    Reversed. 

Berheri  €,  Hall  and  Alfred  R.  Locke  for 
People. 

John  yichol  and  R,  A,  Colwell  for  re* 
epondent. 

[308]  Bbooke,  J. — ^Respondent  stands  con- 
victed under  the  following  information : 

''Alfred  R.  Locke,  prosecuting  attorney  in 
and  for  the  county  of  Ionia  aforesaid,  for  and 
in  behalf  of  the  people  of  the  State  of  Michi- 
gan, comes  into  said  court,  in  the  November 
term  thereof,  in  the  year  one  thousand  nine 
hundred  and  fourteen,  sjid  gives  the  court 
here  to  understand  and  be  informed  that  one 
Charles  Dixon  and  Guy  Alexander  together, 
^ith  thirty  and  qiore  persons  whose  names 
are  to  this  complainant  unknown,  late  of  the 
Ann.  Cas.  1018B. — 26. 


city  of  Belding,  in  the  county  of  Ionia,  and 
State  of  Michigan,  heretofore,  to  wit,  on  the 
11th  day  of  October,  ▲.  n.  1914,  the  same 
being  the  first  day  of  the  week,  commonly 
called  Sunday,  at  a  certain  theater  and  show 
building  in  the  city  of  Belding  at  the  city 
of  Belding,  in  the  county  of  Ionia  aforesaid, 
unlawfully  did  assemble  and  meet  together 
to  disturb  the  peace  and  to  listen  to,  to  see, 
and  to  conduct  a  certain  show  and  entertain- 
ment and  public  exhibition  in  said  theater 
and  show  building,  and  while  so  unlawfully 
assembled  and  meeting  together  in  violation 
of  law,  one  Lucius  Stoddard,  then  and  there 
a  deputy  sheriff  of  the  county  of  Ionia,  did 
go  among  them,  the  said  Charles  Dixon  and 
Guy  Alexander,  and  [309]  the  said  thirty 
and  more  persons,  and  did  then  and  there 
command  the  said  Charles  Dixon  and  Guy 
(Alexander  and  all  the  said  persons  therein 
in  said  theater  and  show  building  assembled, 
immediately  and  peaceably  to  disperse,  and 
that  he,  the  said  Charles  Dixon,  and  Guy 
Alexander,  being  so  commanded,  and  being 
then  and  there  unlawfully  assembled  as  afore- 
said with  the  said  thirty  or  more  other  per- 
sons, did  wilfully,  maliciously,  and  unlaw- 
fully refuse  and  neglect  immediately  and 
peaceably  to  disperse  and  leave  the  said 
theater  and  show  building  and  unlawful  as- 
sembly, and  did  then  and  there,  contrary  to 
the  order  and  command  of  the  said  officer, 
wilfully,  wickedly,  and  unlawfully  refuse  to 
obey  the  said  order,  and  in  defiance  of  said 
order  and  command  did  remain  at  said  un- 
lawful assembly,  and  did  eontinue  to  conduct 
said  show  and  theater  and  place  of  amuse- 
ment and  cause  said  unlawful  assembly  to 
continue,  and,  being  so  assembled  and  gath- 
ered together,  the  said  Charles  Dixon  and 
said  Guy  Alexander  and  the  said  other  per- 
sons did  then  and  there  unlawfully  remain 
and  continue  in  operating  said  show  and 
theater,  and  did  continue  said  unlawful  as- 
sembly,  thereby  committing  great  grievances 
and  a  breach  of  the  peace,  and  thereby  dis- 
turbing and  annoying  the  good  and  peace- 
able people  in  said  city  and  for  a  great  dis- 
tance in  said  city  and  about  the  vicinity  of 
said  theater  and  show  building,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of  Michi- 
gan." 

The  facts  are  not  in  dispute  and  are  suffi- 
ciently disclosed  by  the  information.  It  was 
the  theory  of  the  people  that  respondent 
should  be  held  guilty  not  only  under  section 
5912,  2  Comp.  Laws  (2  How.  Stat.  [2d  ed.] 
S  5261),  which  provides: 

"No  person  shall  keep  open  his  shop,  ware- 
house, or  workhouse,  or  shall  do  any  manner 
of  labor,  business,  or  work,  or  be  present  at 
any    dancing,   or    at    any   public   diversion, 
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show,  or  entertainment,  or  take  part  in  any 
sport,  game,  or  play  on  the  first  day  of  the 
week.  The  foregoing  provisions  shall  not 
apply  to  works  of  necessity  and  charity,  nor 
to  the  making  of  mutual  promises  [310]  of 
marriage,  nor  to  the  solemnization  of  mar- 
riages. And  every  person  so  offending  shall 
be  punished  by  fine  not  exceeding  ten  dollars 
for  each  offense" — but  likewise  under  section 
11334,  3  Comp.  Laws  (5  How.  Stat.  [2d  ed.] 
§  14750),  which  reads  as  follows: 

"If  any  persons,  to  the  number  of  twelve 
or  more,  being  armed  with  clubs,  or  other 
dangerous  weapons,  or  if  any  persons,  to  the 
number  of  thirty  or  more,  whether  armed  or 
not,  shall  be  unlawfully,  riotously,  or  tumul- 
tuously  assembled  in  any  city,  township,  or 
village,  it  shall  be  the  duty  of  the  mayor  and 
each  of  the  aldermen  of  such  city,  the  super- 
visor of  such  township,  the  president  and  each 
of  the  trustees  or  members  of  the  common 
council  of  such  village,  and  of  every  justice 
of  the  peace,  living  in  such  city,  township  or 
village,  and  also  of  the  sheriff  of  the  county 
and  his  deputies,  to  go  among  the  persons 
so  assembled,  or  as  near  to  them  as  may  be 
with  safety,  and  in  the  name  of  the  people 
of  this  State,  to  command  all  the  persons  so 
assembled  immediately  and  peaceably  to  dis- 
perse." 

Assuming  that  the  running  of  a  moving 
picture  show  on  Sunday  is  unlawful  under 
section  5912,  supra,  which  we  do  not  deter- 
mine (People  V.  Finn,  57  Misc.  659,  110  N. 
Y.  S.  22;  People  v.  Hemleb,  127  App.  Div. 
356,  111  N.  Y.  S.  690;  William  Fox  Amuse- 
ment Co.  V.  McClellan,  62  Misc.  100,  114  N. 
Y.  S.  594;  Edwards  v.  McClellan,  118  N.  Y. 
S.  181;  State  v.  Chamberlain,  112  Minn.  52, 
127  N.  W.  444,  30  L.R.A.(N.S.)  335,  21  Ann. 
Cas*  679;  State  v.  Penny,  42  Mont.  118,  111 
Pac.  727,  31  L.R.A.(N.S.)  1155;  and  Rex  v. 
Charron,  15  Can.  Crim.  Cas.  241),  we  are 
of  opinion  that  the  judgment  in  the  case  at 
bar  must  be  reversed,  in  harmony  with  the 
reasoning  oi  Justice  Hooker  in  Yerkes  v. 
Smith,  157  Mich.  557,  122  N.  W.  223.  We 
there  said: 

'The  playing  of  baseball  on  Sunday  is  an 
act  prohibited  and  punishable  by  law;  the 
penalty  being  a  fine  of  $10.  It  does  not 
amount  to  a  misdemeanor  and  cannot  be  pros- 
ecuted by  indictment;  the  only  remedy  being 
[311]  a  civil  action.  See  3  Comp.  Laws, 
§  9797  et  seq.;  Pettinger  v.  People,  20  Mich. 
336.  The  action  sought  to  be  enforced  by 
this  proceeding  is  primarily  the  prevention 
of  a  game  of  baseball,  advertised  for  August 
30th  last,  and  of  games  that  are  said  to  have 
been  contemplated  on  Sundays  of  later  datea 
We  suppose  that  relator  expects  such  games 
to  be  prevented  by  arrest  of  those  engaged 
in  them.     The  law  has  prescribed  another 


method  for  preventing  infractions  of  this 
law,  viz.,  a  penalty  to  be  collected  through 
judicial  proceedings;  and  a  summary  arrest, 
even  after  a  violation  of  the  law,  is  not  con- 
templated, and  is  not  authorised  by  law,  aa 
a  means  of  preventing  the  violation  of  this 
statute.  2  Comp.  Laws,  §  5012.  See  authori- 
ties above  cited. 

''We  understand  that  counsel  does  not  con- 
tend otherwise,  and  that  he  rests  his  right 
to  a  writ  upon  the  claim  that  under  3  Comp. 
Laws,  §  11334,  anS  succeeding  sections,  a 
game  of  baseball  played  in  the  presence  of 
30  or  more  persons  is  per  se,  and  necessarily, 
a  breach  of  the  peace,  and  an  assemblage  of 
persons  to  the  number  of  30  or  more,  for 
the  purpose  of  playing  and  witnessing  such 
a  game  in  Detroit  on  Sunday,  is  such  an 
'unlawful  tumultuous,  or  riotous  assemblage' 
as  to  make  it  the  duty  of  this  respondent 
to  be  present  in  person,  or  by  policemen 
under  his  control,  and  prevent  the  game  and 
the  alleged  consequent  breach  of  the  peace, 
by  commanding  said  assemblage  to  immedi- 
ately and  peaceably  disperse,  enforcing  such 
command  by  the  arrest  of  all  such  persons 
as  may  fail  to  obey.  Before  the  respondent 
could  be  required  to  arrest  any  one  there 
must  have  been  either  a  breach  of  the  peace 
already  committed  or  a  failure  to  comply 
with  a  lawful  order  to  disperse.  Taking  the 
answer  as  true,  we  must  assume  a  willing- 
ness on  the  part  of  this  respondent  to  cause 
warrants  to  issue  for  the  arrest  of  all  per- 
sons violating  section  5912,  and,  acting 
through  his  subordinates,  summarily  to  ar- 
rest all  persons  who  should  be  guilty  of  a 
breach  of  the  peace,  but  that  he  refused  to 
assume  that  all  baseball  games  played  on 
Sunday  required  his  personal  attendance  or 
would  justify  a  conmiand  by  him  to  disperse 
and  subsequent  arrest  under  the  statute  cited, 
if  such,  command  should  not  be  obeyed. 

[312]  "We  have  said  that  the  mere  playing 
of  a  game  of  baseball  upon  Sunday  is  not  of 
itself  and  necessarily  a  breach  of  the  peace, 
justifying  arrest  and  indictment.  In  a  sense, 
a  game  of  baseball  on  Sunday  may  often  be 
a  breach  of  the  peace,  perhaps  usually  is, 
but  it  cannot  be  said  that  it  is  pecessarily 
so,  and  before  a  summary  arrest  can  be  made 
for  a  breach  of  the  peace,  not  only  must 
overt  acts  be  committed  in  the  presence  of 
the  officer,  but  they  must  be  violent  and 
dangerous  acts  of  some  sort.    .    .    . 

"It  is  clear  that  a  mere  assembling  of 
persons  to  play  and  witness  any  Sunday  game 
is  not  sufficient,  without  overt  acts  of  vio- 
lence or  disorder,  to  authorize  an  officer  to 
make  a  summary  arrest.  This  being  so,  re- 
lator's claims  must  be  left  to  rest  upon  the 
statute  (section  11334)  which  has  been  held 
to  be  applicable,  where  a  game  of  baseball 
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on  Sunday  in  a  public  place  was  attended  by 
several  hundred  assembled,  unlawfully  and 
tumultuously,  to  witness  it.  Scougale  ▼. 
Sweet,  124  Mich.  315,  82  N.  W.  1061.  Before 
an  arrest  can  be  required*  under  this  statute, 
there  must  be: 

''(1)  A  condition   of  things  justifying  a 
command  to  disperse  by  the  proper  officer 
designated  by  law. 
"(2)  Disobedience  of  the  command. 
''This  statute  is  apparently  based  upon  the 
common-law  duty  of  sheriffs  and  others  to 
read  the  riot  act  and  command  a  dispersal 
of  persons  at  a  time  of  riot.     This  statute 
may  perhaps  be  said  to  have  enlarged  the 
common-law  rule.     It  has,  certainly  made  it 
an  offense   to    disobey   a   lawful    command. 
But  before  one  can  be  convicted  of  such  an 
offense,  there  must  have  been: 
"(1)  An  occasion  for  such  a  command; 
"(2)  the  command  must  have  been  made 
by  one  of  the  statutory  officers; 

"(3)  the  command  must  have  been  dis- 
obeyed." 

While  the  foregoing  statement  was  not  nec- 
essary to  the  decision  in  the  case  there  con- 
sidered, we  are  of  opinion  that  it  correctly 
states  the  law  applicable  to  the  instant  case, 
and  that  the  remedy  against  the  respondent, 
in  the  absence  of  any  overt  acts  of  violenco 
or  disorder,  must  be  confined  to  that  pro- 
vided under  section  5912,  2  Comp.  Laws. 

[313]  The  judgment  is  reversed,  and  the 
respondents  are  discharged. 

Kohn,  Stone,  Ostrander,  Bird,  and  Steere, 
JJ.,  concurred.     Moore,  J.,  4id  not  sit. 

The  late  Justice  McAlvay  took  no  part  in 
this  decision. 

NOTE. 

Encasias  in  Labor  or  Aamsement  on 
Sanday  as  OITease  at  Comn&oa  Law  or 
vader    Statute    Other    tl&an    Biinday 


Whether  the  act  of  one  engaging  in  labor 
or  amusement  on  Sunday  is  an  offense  at 
common  law  is  a  question  which  the  courts 
seem  rarely  to  have  been  called  on  to  decide. 
The  reason  for  this  scarcitv  of  decided  cases 
on  the  subject  probably  is  that  from  time 
immemorial  comprehensive  legislation,  com- 
monly referred  to  as  "Sunday  laws,"  has  been 
in  force  in  England  (4  Blackstone  Com.  63) 
tnd  in  this  country  since  the  organization 
of  the  colonies. 

However,  the  rule  apparently  is  well  set- 
tled at  common  law  that,  with  possibly  the 
ttception  of  judicial  acts,  anything  may  be 
done  on  Sunday  which  may  be  performed  on 
*ny  other  day  of  the  week.  For  a  discussion 
of  the  legality  under  the  common  law  of  judi- 
cial and  official  acts  performed  on  Sunday, 


see  the  note  to  Moss  v.   State,  Ann.   Cas. 
1916B  1. 

In  the  absence  of  statute,  therefore,  any 
innocent  amusement  participated  in  or  en- 
joyed, or  any  act  of  labor  performed,  on 
Sunday  is  not  prohibited  and  consequently 
does  not  constitute  an  offense.  Rex  v.  Broth - 
crton,  2  Stra.  (Eng.)  702;  Eden  v.  People, 
161  III.  206,  43  N.  E.  1108,  52  Am.  St.  Rep. 
365,  32  L.R.A.  669;  State  v.  Williams,  26 
N.  C.  400;  State  v.  Brooksbank,  28  N.  C.  73. 
See  also  Reid  y.  State,  53  Ala.  402,  25  Am. 
Rep.  627. 

Thus,  in  Rex  y.  Brotherton,  2  Stra.  (Eng.) 
702,  the  court  sustained  a  demurrer  to  an 
indictment  for  exercising  the  trade  of  a 
butcher  on  Sunday,  the  grounds  of  the  de- 
murrer being  that  the  indictment  was  not 
laid  as  being  against  the  form  of  the  statute 
and  the  act  complained  of  was  no  offense  at 
common  law. 

In  Eden  v.  People,  161  111.  296,  43  N.  E. 
1108,  52  Am.  St.  Rep.  365,  32  L.R.A.  659, 
it  was  said:  "The  common  law  of  England, 
as  adopted  in  this  state  as  a  part  of  our 
jurisprudence,  does  not  prohibit  the  citizen 
from  pursuing  his  ordinary  labor  on  Sunday. 
.  .  .  Under  the  law  of  this  state  as  it 
existed  prior  to  the  passage  of  the  act  [Sun- 
day law],  in  question,  each  and  every  citizen 
of  the  state  was  left  perfectly  free  to  labor 
and  transact  business  on  Sunday  or  refrain 
from  labor  and  business,  as  he  might  choose, 
so  long  as  he  did  not  disturb  the  peace  and 
good  order  of  society." 

In  State  v.  Williams,  26  N.  C.  400,  the 
court  said:  "The  indictment  is  for  com- 
pelling certain  slaves,  belonging  to  the 
defendant,  to  work  on  several  Sundays  in 
the  ordinary  calling  of  the  defendant 
on  his  farm.  It  lays  those  acts  to  be  to  the 
common  nuisance  and  concludes  at  common 
law.  We  do  not  find  it  anywhere  stated, 
that  doing  secular  work  on  Sunday  is  per  se 
an  offense  at  common  law.  There  is,  indeed, 
in  the  Crown  Circuit  Companion  a  precedent 
(which  is  also  adopted  in  2  Chitty  Cr.  L. 
20)  of  an  indictment  against  a  butcher  as 
a  common  Sabbath  breaker  and  profaner  of 
Sunday,  for  having,  within  certain  times, 
kept  a  common  public  and  open  shop  in  a 
town  on  Sunday  and  sold  therein  meat  to 
divers  persons.  Mr.  East  also,  speaking  of 
offenses  against  God  and  religion,  remarks, 
that  the  profanation  of  Sunday  is  by  a  vari- 
ety of  statutes  punishable  in  particular  in* 
stances  by  summary  process  before  magis- 
trates; and  then  adds,  that  'it  is  also  said 
to  be  indictable  at  the  common  law.'  And 
he  cites  the  precedent  just  mentioned.  In  the 
precedent  the  act  is  laid  as  a  nuisance;  as 
it  is  in  the  indictment  before  us." 

In  Reid  v.  State,  5?»  Ala.  402,  25  Am.  Rep. 
627,  the  court  said  obiter;     ''But  it  seems 
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that  the  Sunday  prohibitioiiB  of  the  common 
law  reached  only  the  courts.  Its  injuncticrns 
were  all  embraced  in  the  maxim:  Dies  Domi- 
nicu8  non  est  juridicus.  The  Lord's  day  ia 
not  a  court  day.  Judicial  acta  were  held 
void,  but  not  ministerial  acts." 

The  reported  case  appears  to  be  the  only 
case  in  which  a  prosecution  for  the  commis- 
sion or  omission  of  an  act  on  Sunday  has 
been  attempted  under  a  statute  other  than  a 
'^Sunday  law/'  such  act  or  omission  being 
alleged  to  be  an  offense  only  because  of  its 
occurrence  on  a  Sunday.  In  that  case,  the 
Sunday  law  prescribed  a  penalty  in  the  na- 
ture of  a  fine  for  its  violation.  It  was  con- 
tended that  the  act  of  the  defendant  of  keep- 
ing open  a  moving  picture  theater  on  Sunday 
was  a  violation  not  only  of  the  Sunday  law, 
but  also  of  another  statute  under  which  the 
prosecution  was  also  brought^  and  which  pro- 
vided, as  follows:  "If  any  persons,  to  the 
number  of  twelve  or- more  .  .  .  whether 
armed  or  not,  shall  be  unlawfully  .  .  . 
assembled  .  •  .  ,"  etc.  The  court  refuses 
to  determine  whether  the  keeping  open  for 
business  on  Sunday  of  the  moving  picture 
theater  was  a  violation  of  the  Sunday  law 
but  assuming  its  illegality  holds  that  the  au- 
dience so  assembled  did  not  constitute  an  un- 
lawful assembly  within  the  enactment  quoted. 


V. 

CONNER. 


Miesissippi  Supreme  Court— April  80,  1917. 


114  Mi9S.  863;  75  So.  181. 


BAaks  —  Beposits  —  BpeoiAl  Deposit  «• 
Wbat  OoBstltutes. 

Where  owner  of  savings  account  informed 
cashier  that  draft  deposited  was  for  purpose 
of  paying  contractor  for  building  house  and 
refused  to  let  it  be  credited  to  her  account, 
whereupon  the  cashier  gave  her  a  special  re- 
ceipt bearing  the  words,  "Sp.  Dept.,**  the  de- 
posit is  a  special  deposit,  and  the  money  was 
charged  with  a  trust  in  favor  of  the  con* 
tractor,  and  the  bank  does  not  take  title  to 
the  proceeds  of  the  draft. 

[See  note  at  end  of  this  case.] 

Blclits  ms  to  Special  Deposit  •«-  Priority. 

In  such  case,  the  depositor  is  entitled  to  a 
preference  against  the  receiver  of  the  bank 
for  the  special  deposit. 

Appeal  from  Chancery  Court,  Adams 
county:    Cutbeb,  Chancellor. 


Action  by  Mary  Sawyer,  plaintiff,  against 
L.  P.  Conner,  receive,  defendant.  Judgment 
for  defendant.  Plaintiff  appeals.     Reversed. 

[364]  Appellant,  ^rs.  Sawyer,  a  resident 
of  Natchez,  Miss.,  was  the  owner  of  a  house 
covered  by  a  policy  oi  fire  insurance  in  the 
Caledonia  Insurance  Company.  There  was 
damage  by  fire,  the  loss  was  adjusted,  and 
appellant  received  a  check  from  the  insurance 
company  for  the  sum  of  five  hundred  and 
fifty  dollars  in  settlement  of  the  loss.  She 
awarded  a  contract  to  one  McClutchie  for  the 
said  sum  of  five  hundred  and  fifty  dollars  to 
repair  the  house.  The  check  from  the  insur- 
ance company  was  received  before  the  con- 
tractor had  completed  his  contract  to  restore 
the  building.  Mrs.  Sawyer  has  an  adult 
daughter,  Miss  Margaret  H.  Sawyer,  who  car- 
ried the  check  of  the  insurance  company  to 
the  First  Natchez  Bank  and'  explained  to  the 
assistant  cashier  that  her  mother  desired  the 
check  to  be  collected  and  the  proceeds  placed 
in  the  bank  for  the  special  purpose  of  paying 
Mr.  McClutchie,  the  contractor.  At  that  time, 
Mrs.  Sawyer  had  an  account  in  the  savings 
department  of  the  First  Natchez  Bank  and  a 
credit  to  her  savings  account  of  about  one 
hundred  and  thirty-five  dollars.  Miss  Mar- 
garet Sawyer  also  had  two  accounts  at  the 
bank,  one  a  checking  accoimt  and  the  otiier 
a  savings  account.  When  she  presented  the 
check  to  the  ofiScer  of  the  institution,  some- 
thing was  said  about  whether  the  proceeds 
of  the  check  should  be  credited  on  her  moth- 
er's passbook  or  upon  either  of  Miss  Sawyer's 
accounts,  and,  in  response  to  this  inquiry 
from  the  bank  officer.  Miss  Sawyer  declined 
to  permit  any  entry  of  the  check  to  be  made 
either  upon  her  mother's  savings  account  or 
upon  Miss  Sawyer's  account.  Thereupon  the 
officer  of  the  bank  executed  upon  a  blank  form 
the  following  receipt: 

"First  Natchez  Bank,  Natchez,  Mies.,  Oct. 
11,  1913.  Mr.  E.  Sawyer:  Yours re- 
ceived. We  credit  your  account:  Sp.  Dept. 
$550.00.  All  items  credited  subject  to  pay- 
ment. Respectfully,  G.  S.  Pintard,  Cashier. 
(For  the  collection  of  all  items  payable 
outside  of  [365]  this  city,  the  First  Nat- 
chez Bank  will  observe  due  diligence  in  its 
endeavor  to  select  responsible  agents,  but  will 
not  be  liable  in  case  of  their  failure  or  negli- 
gence, or  for  loss  of  items  in  the  mail.)'* 

Tlie  greater  portion  of  the  language  of  this 
receipt  appears  in  printed  form,  but  the  words 
"Sp.  Dept."  were  written,  and  the  imdisputed 
testimony  shows  that  this  was  written  for 
"special  deposit."  The  deposit  as  shown  by 
the  receipt  was  made  October  11th,  and  the 
bank  failed  October  29th  thereafter.  On  the 
day  the  bank  failed,  Miss  Margaret  Sawyer 
went  to  the  bank  and  made  a  deposit  of  fif- 
teen dollars  on  her  mother's  savings  account 
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and  had  the  same  entered  upon  the  passbook. 
The  testimony  shows  that  at  that  time  she 
again  called  the  banic's  attention  to  the  fact 
that  Mr.  McClutchie,  the  contractor,  would 
complete  his  job  in  a  few  days,  when  she 
would  come  around  and  withdraw  the  deposit 
for  the  purpose  of  paying  him.  Her  testimony 
is  to  tlie  effect  that  the  assistant  cashier 
again  assented  to  this  speoial  ttrrangemait, 
and  that  neither  she  nor  her  itiother  knew 
that  the  bank  was  insolyent.     It  is  sbown 
that,  at  the  time  the  deposit  woe  made,  the 
bank  was  hopelessly  insolvent  and  that  the 
officers  of  the  bank  had  Icnowledge  of  this 
fact     Tlie  check  from   the  insurance   com- 
pany was  forwarded  to  the  Seaboard  Nation- 
al Bank  of  Kew  York  for  collection,  it  being 
then  one  of  the  correspondents  of  the  First 
Natchez  Bank,  and  the  proceeds  of  the  check 
were  credited   to  the  account  of  the  First 
Xatchez  Bank  on  the  books  of  the  Seaboard 
National    Bank.     When   the   First   Natchez 
Bank  closed  its  doors,  there  was  a  balance  to 
its  credit  in  the  Seaboard  National  Bank  of 
four  thousand  five  hundred  and  twenty-one 
dolhrs  and  thirty-nine  cents,  which  amount 
was  collected  by  the  receiver.    After  the  re- 
ceiver was  appointed,  notice  was  given  to  all 
creditors  to  ~  appear   and   probate  their  ao* 
counts,  and  Mrs.  Sawyer  probated  her  account, 
not  only  for  the  $550  special  deposit,  but  for 
the  balance  due  her  in  the  savings  department, 
[866]  and  at  the  time  this  controversy  was 
tried  to  the  chancellor  she  had  received  a  ten 
per  cent   dividend,    paid    to   all    depositors 
whose  accounts  had  been  duly  probated.    She 
presented  an  ancillary  petition  to  the  court 
seeking  a  preference  for  the  said  sum  of -five 
linndred  and  fifty  dollars  upon  the  ground 
that  it  was  a  special  deposit  and  also  upon 
the  further  ground  that  it  was  fraudulently 
obtained  from  her  by  the  officer  of  the  bank 
with  full  knowledge  of  the  bank's  insolvency. 
The  petition  was  answered,  evidence  botb  for 
petitioner  and  the  receiver  introduced,  and  a 
decree  was  entered  by  the  chancellor  dismiss- 
ing the  petition  and  declining  to  award  ap- 
pellant a  preference.    From  this  decree  site 
prosecntes  this  appeal. 

TnUy  d  Truly  for  appellant 
L,  T.  Kennedy  for  appellee. 

[370]  Sctykts,  J.  {after  etoHng  the  facte), 
*-While  the  deposit  made  by  Mrs.  Sawyer 
BUL^r  not  come  within  the  literal  meaning  of 
the  term  ''special  deposit,"  it  does,  in  our 
judgment,  constitute  a  deposit  for  a  speoial 
purpoae  and  is  frequently  referred  to  or  known 
u  a  "special  [871]  dq>o0it.''  This  particu- 
lar dase  of  deposits  is  referred  to  by  tbe  au« 
thor  on  Banks  and  Banking  in  Corpus  Juris. 
''as  a  distinct  class.''  *  It  is  stated  on  page 
^.  VOL  6.  C.  J.,  that! 


"In  using  deposits  made  for  the  purpose 
of  having  them  apply  to  a  particular  purpose, 
the  bank  acts  as  an  agent  of  the  depositor, 
and  if  it  should  fail  to  apply  it  at  all,  or 
should  misapply  it,  it  can  be  recovered  as  a 
trust  deposit." 

In  the  case  at  bar,  the  evidence  shows  that 
the  depositor  absolutely  refused  to  permit 
the  proceeds  of  tiie  check  in  question  to  be 
deposited  either  to  her  checking  account  or 
her  savings  account.  It  was  explained  to  the 
official  of  tbe  bank  receiving  the  check  that 
the  proceeds  were  intended  to  pay  and  must 
pay  the  contractor  who  was  repairing  the 
damage  to  the  house  which  this  very  check 
was  designed  to  cover  and  satisfy.  Miss  Saw- 
yer testifies  that,  if  she  had  known  the  bank 
was  insolvent,  she  would  not  have  placed  the 
money  in  the  bank  at  all.  The  fair  inference 
from  all  her  testimony  is  that  she  would 
not  have  deposited  the  funds  at  all,  if  she 
had  known  that  they  would  not  safely  reach 
the  contractor.  She  regarded  the  funds  as 
equitably  the  money  of  the  contractor,  and 
the  sole  purpose  of  depositing  the  check  was 
to  have  the  same  forwarded  for  collection 
and  the  proceeds  safely  remitted  and  safely 
kept  for  Mr.  McClutchie.  The  bank  had  no- 
tice that  Mr.  McClutchie  had  an  interest  in 
the  funds  and,  with  full  knowledge  of  the 
facts,  accepted  the  money  as  a  deposit  for  a 
special  purpose.  Under  such  circumstances, 
good  faith  on  the  part  of  the  bank  required 
it  safely  to  keep  the  funds  to  be  applied  as 
directed.  Under  such  circumstances,  the 
bank,  we  think,  did  not  take  title  to  the  pro- 
ceeds of  the  drafts  and  it  was  never  intended 
by  the  parties  that  the  fund  should  be  com- 
mingled with  the  general  assets  of  the  bank. 
It  is  contended  by  counsel  for  appellee  that 
the  proof  does  not  show  the  bank  was  to 
deliver  the  proceeds  to  the  contractor,  but,  on 
the  contrary,  [372]  that  Miss  Sawyer  was 
to  return  and  execute  a  check  to  the  con- 
tractor after  his  contract  was  completed. 
This,  we  think,  is  not  a  controlling  factor 
in  the  case.  The  contractor  could  not  be  paid, 
of  course,  until  his  work  had  been  done  ac- 
cording to  the  contract,  and  it  was  a  mere 
detail  as  to  whether  the  bank  would  directly 
turn  the  funds  over  to  McClutchie  or  whether 
'Miss  Sawyer  would  return  and  herself  draw  a 
eheok  in  his  favor.  The  essential  feature  of 
this  agreement  was  that  the  money  belonged 
to  the  contractor  the  moment  his  contract 
was  completed.  The  draft  from  the  insur- 
ance company  was  upon  a  foreign  bank  and 
would  in  any  event  have  to  be  forwarded  for 
collection.  This  was  not  a  deposit  for  collec- 
tion in  the  usual  sense  of  that  term.  There 
would  have  been  no  deposit  for  collection 
without  the  special  agreement  mentioned.  The 
money  at  all  times  was  charged  with  the  trust 
in  favor  of  the  contractor,  and  at  no  time 
could  the  bank  have  charged  the  proceeds 
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against  any  indebtednesB  due  by  MrB.  Sawyer 
to  the  bank.  The  principle  here  announced 
was  one  of  the  principles  contended  for  and 
fully  recognized  by  our  court  in  Armour- 
Cudahy  Packing  Co.  v.  Greenville  First  Nat, 
Bank,  69  Miss.  700,  11  So.  28.  It  is  said 
by  Mr.  Michie,  in  his  work  on  Banks  &  Bank- 
ing  (volume  2,  p.  1291)  : 

"A  special  deposit  exists  when  money  or 
property  is  given  to  a  bank  for  some  specifio 
and  particular  purpose,  as  a  note  for  collec- 
tion, money  to  pay  a  particular  note,  or 
property  for  some  specific  purpose.  ...  A 
deposit  of  the  purchase  price  of  property  to  be 
paid  to  the  vendor  upon  the  compliance  with 
certain  conditions  is  special'* — citing  in  the 
footnotes  cases  in  point,  among  .which  we  re- 
gard Kimmel  v.  Dickson,  5  S.  D.  221,  58  N. 
W.  561,  25  L.R.A.  309,  49  Am.  St.  Rep.  869, 
and  Shopert  v.  Indiana  Nat.  Bank,  41  Ind. 
App.  474,  83  N.  E.  515,  as  embodying  the 
same  principle  here  contended  for. 

A  case  very  similar  to  the  instant  case  is 
that  of  Carlson  v.  Kies,  75  Wash.  171,  134 
Pac.  808,  47  L.R.A.(N.S.)  [373]  317.  In 
that  case  money  was  directed  to  a  bank  by 
an  administrator  and  attorney  in  fact  for  cer- 
tain heirs,  the  funds  to  be  held  until  receipts 
could  be  secured  from  the  heirs,  when  it  was 
to  be  forwarded  to  the  holder  by  bank  draft. 
The  court  held  this  to  be  a  special  deposit 
and  entitled  to  a  preference,  although  the 
bank  commingled  the  m<»iey  with  its  general 
funds.  The  court,  by  Gose,  J.,  among  other 
things,  says: 

"When  a  bank  accepts  a  special  deposit,  it 
becomes  a  trustee  of  the  depositor,  and  holda 
the  money  subject  to  the  trust.  The  receipt 
itself  a;ffords  strong,  if  not  conclusive  evi- 
dence of  a  special  deposit.  It  shows  that  the 
money  was  placed  in  the  bank  for  a  special 
purpose.  Fortified  by  the  evidence  of  the 
depositor  and  the  admitted  circumstances 
here  present,  it  is  obvious  that  both  parties  to 
the  transaction  intended  to  make  a  special, 
and  not  a  general  deposit.  It  follows  there- 
fore that  the  bank  holds  the  money,  not  as  a 
general  debtor,  but  in  a  fiduciary  capacity" 
— citing  many  authorities. 

The  court  also  responded  to  the  suggestioa 
that  the  identical  money  was  not  traced  into 
the  hands  of  the  receiver: 

"That  is  true,  but  the  old  rule  requiring 
an  identification  of  the  specific  fund  or  its 
avails  in  the  hands  of  a  receiver  has  been  re« 
laxed  in  the  later  cases.  The  doctrine  of  the 
modern  authorities,  and  what  we  consider 
the  sounder  view,  is  that  the  trust  fund  is 
recoverable  where  an  equal  amount  in  cash 
remained  continuously  in  the  bank  until  its 
suspension,  and  passed  to  the  receiver"-— 
citing  also  on  this  point  several  cases,  inr 
eluding  the  very  strong  case  of  Fogg  v.  Tyler, 
109  Me  109,  82  Atl.  1008,  39  L.R.A.(N.S.) 
847,  Ann.  Cas.  1913E  41. 


In  Peak  v.  EUlcott,  30  Kan.  166,  1  Ftee. 
499,  46  Am.  Rep.  90,  the  bank  received  monex 
from  the  maker  of  a  note  with  instructions 
to  pay  the  sum  to  the  holder  of  the  note 
and  return  the  canceled  note,  but  the  bank 
appropriated  the  money  and  failed  to  execute 
the  directions  of  the  depositor.  The  cour# 
expressly  held  that: 

£374]  The  money  "was  not  deposited  to  hm 
checked  out  or  to  be  loaned,  or  otherwiee  used 
by  the  bank;  in  law  the  bank  hdd  it  as  a. 
trust  fund,  and  not  as  the  assets  of  the  bank.** 

And  again: 

"Wherever  a  fiduciary  relationship  exists, 
and  money  coming  from  the  trust  lies  in  the 
hands  of  the  person  standing  in  that  rela- 
tionship, it  can  be  followed  by  the  principal 
and  separated  from  any  money  of  the  wrong- 
doer." 

A  strong  case  and  <»ie  squarely  in  point 
is  that  of  Smith  v.  Sanborn  State  Bank,  147 
la.  640,  126  N.  W.  779,  30  L.R.A.(N.S.) 
517,  140  Am.  St.  Rep.  336.  It  expressly  an- 
swers the  Qontention  here  made  that  the  bank 
was  not  authorized  to  deliver  the  funds  to 
the  contractor,  but  that  Mrs.  Sawyer  was  to 
draw  a  check  and  herself  attend  to  the  pay- 
ment. In  the  Smith  Case,  the  bank  accepted 
a  deposit  of  money  which  the  depositor  needed 
for  a  special  purpose,  and  that  purpose  was 
to  pay  certain  debts  specifically  named,  and 
then  the  remainder  to  be  repaid  to  the  plain- 
tiff for  the  specific  purpose  of  enabling  him 
to  take  his  sick  wife  to  a  hospital  for  treat- 
ment. The  bank  attempted  to  appropriate  a 
portion  of  the  funds  to  satisfy  an  indebted- 
ness claimed  by  the  bank  against  the  depos- 
itor.    The  court  says: 

"The  evidence  shows  without  dispute  that 
the  check  for  $200  was  placed  with  the  de- 
fendant upon  the  express  agreement  and  un* 
derstanding  that,  after  paying  certain  spe- 
cifically named  debts,  the  remainder  would 
be  repaid  to  the  plaintiff  on  the  following 
day,  or  whenever  called  for  to  enable  him  to 
take  his  wife  to  the  hospital  for  needed  treat- 
ment. Upon  money  so  received,  no  lien  at 
tached  in  favor  of  the  bank,  and  its  attempt 
to  appropriate  the  same  was  wholly  without 
right  or  authority.  Upon  such  a  record 
plaintiff  was  clearly  entitled  to  recover." 

[375]  In  the  case  of'  Dolph  v.  Cross,  153 
la,  289,  133  N.  W.  669,  a  depositor  made  a 
deposit'  for  the  special  purpose  of  meeting 
checks  which  he  had  already  issued. 

The  special  conditions  were  explained  to 
the  bank  at  the  time  the  deposit  was  made. 
The  court  held  that  this  special  arrangement 
did  not  create  the  relation  of  debtor  and  cred- 
itor, but  "that  the  right  of  the  check  holders^ 
for  whose  benefit  it  was  deposited,  was  an* 
perior  to  that  of  the  garnishing,  creditor.** 
See  also  Hutchinson  v.  National  Bank  of 
Commerce,  145  Ala.  196,  41  So.  143;  Montagu 
y.  Pacific  Bank,  81  Fed»  602;  Covey  v.  Cannon^ 
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104  Ark.  550,  149  S.  W.  614;  Fort  v.  Batea- 
burg  First  Nat.  Bank,  82  S.  C.  427,  64  S.  E. 
405;  Lyman  y.  Belfast  Nat.  Bank,  98  Me.  448, 
67  AtL  799;  Wagner  v.  Citizens'  Bank,  etc. 
Co.  122  Tenn.  164,  122  S.  W.  246,  28  L.R.A, 
(NJS.)  484,  135  Am.  St.  Rep.  869,  19  Ann. 
Cas.  483;  McBride  v.  American  R.  etc.  Co. 
60  Tex.  Civ.  App.  226,  127  S.  W.  229. 

We  are  of  the  opinion  that  appellant's  claim 
should  be  treated  as  a  trust  fund,  and  that 
Fhe  should  hare  been  awarded  a  preference. 
The  question  here  presented  will  not  be  so 
important  to  depositors  secured  under  the 
new  bank  guaranty  act. 

Reversed  and  remanded* 


HOTE. 

In  the  reported  case  it  appeared  that  the 
depositor  of  a  check  informed  an  officer  of  the 
bank  that  the  deposit  was  for  the  specific 
purpose  of  paying  a  certain  claim,  and  refused 
to  allow  it  to  be  credited  on  either  of  her  two 
regular  deposit  accounts.  A  receipt  was  given 
for  the  deposit,  designating  it  as  "Sp.  Dept." 
It  is  held  that  the  deposit  was  a  special  one^ 
M>  that  title  thereto  did  not  pass  to  the  bank. 
The  distinction  between  a  general  and  a  spe- 
cial deposit  is  discussed  in  the  note  to  Fogg 
T.  Tyler,  Ann.  Cas.  1913E  41. 
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Illinois  Supreme  Court — April  20,  lOlft 
27^  III.  692;  112  N.  S.  300. 


Trial  —  Obieetiom  to  Eridettoe  —  Oea* 
eral  Objection  —  Sufficiency. 

A  general  objection  to  an  offer  of  the  rec- 
ord of  the  election  in  the  town  on  the  propo- 
sition of  it  becoming  anti-saloon  territory  is 
insufficient. 

latosicatiBC  Uanors  —  Iioeal  Option 
Electloa  —  Proof  of  Roavlt  —  Record 
Book. 

Under  Anti-Saloon  Territory  Act  (Laws 
1907,  p.  297),  §  7,  providing  that  the  dork 
Afaall  record  in  a  well-bound  book,  to  be  kept 
in  his  office  by  himself  and  his  successor,  the 
result  of  the  vote  on  the  proposition  of  the 
political  subdivision  becommg  anti-saloon  ter- 
ritory, and  such  result  may  be  proved  by 
BBch  record  or  by  the  official  certificate  of  the 
clerk,  and,  where  it  shows  that  a  majority 
of  the  votes  were  ''yes,"  it  shall  be  prima 
^aeie  evidence  thai  the  political  subdivision 


has  become  anti-saloon  territory,  it  is  not 
necessary  to  make  such  record  proof  that  it 
be  shown  that  it  was  in  the  exclusive  posses- 
sion of  the  clerk. 

Criminal    Law    —   Proof    of   Venno    -* 
Sufficiency. 

The  venue  is  proved  on  a  prosecution  for 
Selling  liquor  in  the  town  of  D.,  anti-saloon 
territory,  by  testimony  that  witness  knew 
defendant  £.  and  his  place  of  business,  a 
certain  number  on  a  certain  street,  and  that 
it  is  in  said  town;  all  the  testimony  relating 
to  sales  by  defendants  and  their  bartenders 
in  that  place  of  business. 

Witnesses  —  Examination  —  Stopping 
IrreloTant  Cross-examination. 

Further  cross-examination  about  the  height 
of  the  fence  is  properly  stopped;  witness 
having  testified  that  he  saw  the  deliveries  of 
beer  at  defendants'  place  of  business  Uurough 
a  gap  in  the  fence. 

Same. 

Cross-examination,  which  has  gone  beyond 
reasonable  limits,  of  a  witness,  who  has  testi- 
fied to  seeing  cases  of  beer  delivered  at  defend- 
ants' place  of  busineees,  and  the  name  "LeUj 
Beer"  on  the  cases,  is  properly  curtailed 
when  an  effort  is  made  to  ascertain  the 
extent  of  his  education,  by  asking  him  to 
spell  "Leisy." 

Appeal     and     Error     —    Matters     Hot 
Skown  by  Record. 

Alleged  errors  in  rulings  on  evidence  may 
be  disregarded;  the  rulings  and  objections 
not  being  shown  by  the  abstract. 

Erideneo  -»  Idontllloation  of  Person  — 
Pointing  Ont  Porson  Referred  to. 

Witnesses  testifying  to  sales  of  liquor,  but 
not  knowing  the  name  of  the  person  selling, 
may  be  allowed  to  point  to  the  one  or  the 
other  of  defendants  as  the  person. 

.WitnoMOS  —  Examination  —   Itoadins 
Qnestlona* 

Questions  asking  witnesses  on  prosecution 
for  illegal  sales  of  liquor,  whether  they  ever 
had  occasion  to  visit  defendants'  place  of 
business,  and  if  they  saw  defendants  there, 
merely  directing  their  attention  to  the  matter 
being  tried,  are  not  suggestive  or  leading  in 
any  proper  sense. 

Intozioatins  Lienors  —  Prosecution  -* 
Evidonoo  —  Sales  ky  Bartender. 

Testimony  of  sales  at  the  bar  by  persons 
other  than  defendants,  who  had  charge  of  the 
premises  and  managed  the  business,  such 
other  persons  acting  as  bartenders,  is  com- 
petent; all  being  guilty  as  principals. 

Trial  -»  Reception  of  Evidence  -»  Be* 
fnaal  to  Allow  OITer  of  Proof. 

For  the  court,  when  defendants'  counsel 
made  an  offer  of  proof,  to  suggest  to  him 
that  the  proper  way  was  to  ask  questions 
and  let  the  court  rule  on  them  is  right  and 
proper,  and  not  an  act  of  partiality  or  un- 
fairness. 

Intoxioatins    Itiqnors    —    Instmotions 
'  Held  Applioaklo. 

Instructions  as  to  giving  away  liquor,  or 
other  shift  or  devise  to  evade  the  liquor  law. 
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and  sales  by  servant,  are  held  under  the  evi- 
dence applicable  to  the  case. 

EvideiiLce  of  Illegal  Sale  —  SufflLoiency. 

Evidence,  on  a  prosecution  for  sale  of  liquor 
in  anti-saloon  territory,  is  held  to  be  suffi- 
cient to  support  the  conviction. 

Sentenoe  and  Pnnisliiiient  —  Cruel  and 
Unnstial  Ptinisliiiient. 

The  provision  of  Const.  U.  S.  Amend.  8, 
against  imposition  of  excessive  fines,  and  in- 
fliction of  cruel  and  unusual  punishment, 
does  not  apply  to  state  legislation,  but  is 
restricted  exclusively  to  the  federal  govern- 
ment, its  courts  and  officers. 

[See  note  at  end  of  this  case.] 


The  provision  of  the  state's  Bill  of  Rights, 
§  11,  that  "all  penalties  shall  be  propor- 
tioned to  the  nature  of  the  offense" — ^that  is, 
that  the  penalty  prescribed  for  an  offense 
shall  be  in  proportion  to  the  nature  of  the 
offense — is  directed  to  the  lawmaking  power. 

[See  note  at  end  of  this  case.] 

Same. 

There  must  be  a  clear  violation  of  the  pro- 
vision of  the  state's  Bill  of  Rights,  §  11,  that 
"all  penalties  shall  be  proportioned  to  the 
nature  of  the  offense,"  to  warrant  holding 
a  statute  invalid  as  contravening  it. 

[See  note  at  end  of  this  case.] 

Same. 

That  sentences  are  for  both  fine  and  im- 
prisonment, as  authorized  by  statute,  ia  a 
matter  in  the  court's  discretion. 

[See  note  at  end  of  this  case.] 


It  is  the  penalty  prescribed  by  a  statute 
for  a  single  offense,  and  not  the  aggregate  of 
punishments  inflicted  for  several  offenses  of 
the  same  character  joined  in  one  indictment, 
on  all  of  which  there  was  a  conviction,  which 
bears  on  the  question  of  the  penalty  being 
proportioned  to  the  nature  of  the  offense. 

[See  note  at  end  of  this  case.] 

Same. 

A  punishment  authorized  by  statute  is 
never  held  cruel  or  unusual  or  not  propor- 
tioned to  the  nature  of  the  offense  unless  it 
is  a  barbarous  one  unknown  to  the  law,  or 
so  wholly  disproportionate  to  the  nature  of 
the  offense  as  to  shock  the  moral  sense  of  the 
community. 

[See  note  at  end  of  this  case.] 

Same* 

If  the  penalty  prescribed  by  statute  is  not 
proportionate  to  the  offense,  the  law  is  void; 
and  the  evil  cannot  be  cured  by  a  mere  modi- 
fication on  appeal  of  the  sentence. 

[See  note  at  end  of  this  case.] 


The  penalty  prescribed  by  Anti-Saloon  Ter- 
ritory Act  (Laws  1907,  ij.  297)  for  sale  of 
liquors  in  anti-saloon  territory,  a  fine  of  not 
less  than  $20  nor  more  than  $100,  or  im- 
prisonment for  not  less  than  ten  days  nor 
more  than  thirty  days,  or  both.  Is  clearly  not 
disproportioned  to  the  nature  of  the  offense. 

[See  note  at  end  of  this  case.] 


Same. 

The  statute  prescribing  as  a  penalty  for 
sale  in  anti-saloon  territory  a  fine  of  from 
$20  to  $100,  or  imprisonment  from  ten  to 
thirty  days,  or  both,  being  valid,  sentences 
for  the  minimum  fine  and  imprisonment  on 
each  of  seventy-one  counts  are  not  invalid  aa 
imposing  cruel  and  unusual  punishment  be- 
cause of  the  aggregate. 

[See  note  at  end  of  this  6ase.] 

Hevletr  of  Senteoiee. 

Sentences  on  a  number  of  counts  being 
within  the  terms  of  a  valid  statute,  the  judg- 
ment cannot  be  reversed  because  the  appellate 
court  would  have  imposed  less  severe  sen- 
tences, and  considers  them  unnecessarily  se- 
vere for  the  accomplishment  of  the  purposes 
of  the  statute. 

Form  of  Sentenoe  —  ConTietion  on  8ot« 
oral  Connta. 

The  correct  method  for  sentencing  one  on 
several  counts  is  not  for  a  total  time  of  im- 
prisonment in  gross,  but  for  a  specified  time 
under  each,  the  time  under  the  second  to  com- 
mence when  the  first  ends,  and  so  on  to  the 
last;  and  it  is  not  enough  to  state  that  the 
sentences  shall  run  consecutively  or  succes- 
sively. 

Crlndnal    Iiaw  —  BoTiew  —  Error    im 
Sentenee  —  Remand  for  Sentenoe. 

There  being  no  error,  except  in  the  imposi- 
tion of  the  sentences,  the  case  will  be  re- 
manded for  proper  sentences. 

[See  3  Ann.  Cas.  1024.] 

£rror  to  Appellate  Court,  Third  District. 

Criminal  action.  Michael  Elliott  et  al., 
indicted  for  unlawfully  selling  intoxicating 
liquor.  Defendants  convicted  in  Circuit 
Court,  Macon  county:  Whitfield,  Judge. 
Judgment  affirmed  by  Appellate.  Court.  De- 
fendants bring  error.  The  facts  are  stated  in 
the  opinion.    Rsyerskd. 

J.  G,  Lee  and  Fred  Hamilton  for  plaintiffs 
in  error. 

P.  J.  Lucey,  Jesae  L.  Deck,  George  P.  Rawr 
eey  and  Vhariee  F,  Bvttne  for  defendant  in 
error. 

[594]  Cabtwbight,  J.— Michael  Elliott 
and  Otho  Jennings,  plaintiffs  in  error,  and 
James  Howe  and  Richard  Smith,  were  in- 
dicted in  the  circuit  court  of  Macon  countv 
for  selling  intoxicating  liquor  in  the  town  of 
Decatur,  alleged  to  be  anti-saloon  territory. 
There  were  seventy-one  counts  in  the  indict- 
ment, the  first  seventy  being  for  the  unlaw* 
ful  sale  of  intoxicating  liquor  and  the  seven- 
ty-first for  keeping  a  place  where  intoxicating 
liquor  was  unlawfully  sold.  James  Howe  and 
Richard  Smith  were  not  apprehended,  but 
Michael  Elliott  and  Otho  Jennings,  the  plain- 
tiffs in  error,  were  tried  and  found  guilty  on 
each  of  the  seventy-one  counts.    Judgment  was 
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entered  by  the  c<mrt  on  the  yerdiot,  sentenc- 
mg  etch  of  the  plaintiffs  in  error  to  pay  a 
fiae  and  to  imprieonment  in  the  coimty  jail 
imder  eadi  count.  The  record  was  removed 
to  the  Appellate  Coart  for  the  Third  District 
by  a  writ  of  error,  and  the  judgment  having 
been  affirmed,  the  record  has  been  brought  to 
this  eonrt  by  writ  of  error. 

Taking  up  the  questions  raised  by  counsel 
for  plaintiffs  in  error,  not  in  the  order  of  their 
argument  but  in  the  order  of  the  events  oc« 
enrring  on  the  trial,  the  first  alleged  error 
to  be  noticed  is  that  there  was  no  proper 
proof  that  the  town  of  Deeatur  was  anti- 
saloon  territory.  A  witness  testified  that  he 
was  town  clerk  of  the  town  of  Decatur;  that 
[595]  he  had  in  his  oi&ce  the  record  of  the 
election  in  the  town  upon  the  proposition 
"shall  this  town  become  anti-saloon  terri- 
tory;"  that  the  result  of  the  election  was 
found  on  certain  pages  of  said  record,  which 
was  then  produced;  that  the  record  was  a 
well-bound  book  and  the  entry  the  original 
record,  and  the  signature  at  the  bottom  of  the 
page  wh^re  the  result  was  recorded  was  the 
genuine  signature  of  the  town  derk.  The  rec- 
ord showed  a  majority  of  1746  for  the  propo- 
sition, and  being  offered  in  evidence  it  was 
objected  to  and  the  objection  overruled.  The 
abstract  shows  merely  a  general  objection, 
without  specifying  its  nature,  but  counsel  say 
in  argument  that  the  objection  was  a  lack  of 
proof  that  the  record  was  in  the  exclusive  pos- 
Eession  of  the  town  clerk.  The  general  objee- 
tion  was  without  force,  and  if  the  objection 
had  been  as  now  stated  in  the  argument  there 
was  no  error  in  overruling  it,  since  the  proof 
was  full  and  sufiicient  under  the  requirements 
of  section  7  of  the  act  in  reference  to  anti- 
saloon  territory.  (Laws  of  1903,  p.  164.) 
The  town  of  Decatur  became  anti-saloon  ter- 
ritory on  May  7,  1914,  and  the  indictment 
was  returned  on  October  12,  1914. 

The  next  alleged  error  is  that  the  venue 
was  not  proved.  On  that  question  the  ab- 
stract shows  the  testimony  of  a  witness  who 
said  that  he  knew  the  defendant  Michael  El- 
liott uid  his  place  of  business  at  No.  246 
East  Main  street,  and  as  to  its  location  he 
testified  as  follows:  "It  is  in  the  town  of 
Decatur,  county  of  Macon,  State  of  Illinois." 
All  the  testimony  related  to  sales  by  defend- 
ants and  their  bartenders  in  that  place  of 
IniBiness.    The  venue  was  proved. 

It  is  alleged  that  the  court  made  several 
erroneous  rulings  in  the  introduction  of  evi- 
dence, A  witness  whose  place  of  business 
^a«  near  the  premises  of  the  defendants  tes- 
tified that,  wit^  the  exception  of  two  or  three 
^eekg  when  Elliott  was  away,  there  was  hard- 
ly a  day  when  there  were  not  twenty  or  thirty 
c^ses  of  beer  hauled  to  the  back  door  of  the 
defendants'  place  of  business  and  taken  in- 
nde.    [590]  Durii^  &  prolonged  cross-exami- 
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nation,  covering  twenty-five  pages  of  the  rec- 
ord, it  appeared  that  there  was  a  division 
fence  about  six  feet  high  between  the  place 
of  business  of  the  witness  and  the  defendants' 
premises,  in  which  there  was  an  opening 
about  eight  feet  wide.  The  court  stopped 
further  cross-examination  about  the  height 
of  the  fence  because  the  witness  had  said 
that  he  saw  through  the  gap  in  the  fence. 
The  same  witness  said  that  he  saw  the  name 
"Leisy  Beer"  on  the  cases*  and  the  court  sus- 
tained an  objection  when  the  witness  was 
asked  to  spell  the  name  Leisy.  The  cross- 
examination  went  beyond  all  reasonable  lim- 
its, and  the  court  did  not  err  in  curtailing 
it  when  an  effort  was  made  to  ascertain  the 
extent  of  the  witness'  education.  These  ob- 
jections and  rulings  are  not  shown  by  the 
abstract  and  the  alleged  errors  might  have 
been  disregarded  for  that  reason,  but  we  have 
taken  the  statement  of  counsel  as  to  what 
occurred.  Some  witnesses  testified  to  sales 
but  did  not  know  the  name  of  the  person 
selling  the  liquor.  The  court  allowed  such 
witnesses  to  point  out  the  person  making  the 
sale,  and  they  pointed  to  one  or  the  otner 
of  the  defendants,  which  counsel  say  was  an 
error  of  the  court.  They  give  no  reason 
for  their  claim  and  we  do  not  think  of  any. 
It  is  further  contended  that  error  was  com- 
mitted in  allowing  leading  questions  to  be 
put  to  the  witnesses.  The  questions  were  of 
this  nature:  Witnesses  were  asked  whether 
they  ever  had  occasion  to  visit  the  place  of 
business  of  the  defendants  and  if  they  saw 
the  defendants  in  that  place.  The  questions 
merely  directed  the  attention  of  the  witnesses 
to  the  matter  being  tried  and  they  were  not 
suggestive  or  leading  in  any  proper  sense.  It 
is  contended  that  the  court  erred  in  admitting 
testimony  of  sales  made  at  the  bar  by  per- 
sons other  than  the  two  defendants  on  trial. 
The  defendants  had  charge  of  the  premises 
and  managed  the  business  and  the  other  per- 
sons were  acting  as  bartenders.  All  were 
guilty  as  principals.  (Stevens  v.  People,  67 
111.  687;  Johnson  v.  People,  83  111.  431.)  The 
proof  [597]  that  the  defendants  were  assisted 
by  others  in  selling  the  liquor  was  compe- 
tent. There  was  no  error  in  any  ruling  on 
the  evidence. 

In  the  argument  counsel  denounce  the  trial 
as  a  farce  and  criticise  the  trial  judge  as  par- 
tial and  unfair.  Counsel  have  a  right  to  make 
any  fair  criticism  of  a  judge  concerning  mat- 
ters shown  by  the  record  but  they  have  no 
right  to  make  unjust  accusations  not  borne 
out  by  the  record  and  when  made  they  do 
not  tend  to  advance  the  cause  which  thev  are 
intended  to  serve.  The  rulings  on  the  trial 
were  fair  and  impartial.  A  fair  sample  of 
matter  complained  of  is,  that  when  the  coun- 
sel for  the  defendants  made  an  offer  of  proof 
the  judge  suggested  to  him  that  the  proper 
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way  was  to  ask  questions  and  let  the  court 
rule  on  them.    The  court  was  right. 

It  is  urged  that  the  court  erred  in  giving 
instructions  to  the  jury,  and  the  material  ob- 
jection is  that  the  instructions  stated  the 
statutes  relating  to  the  sale  of  intoxicating 
liquors,  including  the  giving  away  or  deliv- 
ering liquor  or  other  shift  or  devise  for  the 
purpose  of  evading  the  law,  sales  by  a  clerk 
or  servant,  and  the  provision  of  the  criminal 
code  as  to  accessories.  The  objection  is  that 
many  of  these  provisions  were  not  applicable 
to  any  evidence.  The  defendants  had  bar- 
tenders who  made  sales  as  clerks  or  servants 
of  the  defendants.  One  witness  called  for 
ginger  ale  and  was  served  with  whisky, 
(which  is  a  favorite  shift  or  device,)  and 
one  witness  who  did  not  buy  liquor  but  helped 
to  unload  liquor  was  given  a  glass  of  whisky 
in  exchange  for  his  labor.  The  instructions 
were  applicable  to  the  case  and  stated  the 
law  in  the  language  of  the  statutes.  There 
was  no  error  in  ruling  on  the  instructions. 

It  is  contended  that  the  evidence  did  not 
support  the  verdict,  but  that  is  not  so.  The 
evidence  introduced  by  the  People  was  uncon- 
tradicted. The  defendants  occupied  premises 
at  No.  245  East  Main  street,  in  the  city  of 
Decatur.  Near  the  front  of  the  room  there 
was  a  cigar  case,  back  [598]  of  which  the  bar 
extended.  The  back  part  was  partitioned  off, 
and  there  was  a  door  to  the  saloon  which  was 
kept  locked.  The  defendant  Elliott  was  usu- 
ally at  the  cigar  case  and  when  customers 
came  they  would  knock  on  the  door.  Elliott 
looked  them  over,  and  if  be  thought  it  safe 
to  admit  them  he  pulled  a  string,  which  un- 
locked the  door  and  admitted  them  to  the  bar, 
where  both  defendants  and  the  bar-tendera 
served  them  with  beer  or  whisky.  If  some 
person  came  to  the  door  who  was  not  regard- 
ed as  a  safe  customer  Elliott  would  tell  him 
to  get  out, — ^that  there  was  'nothing  doing;" 
and  if  an  undesirable  person  got  into  the  bar- 
room and  was  detected  or  one  was  doubted 
he  was  not  permitted  to  have  any  liquor. 
Whenever  one  came  to  the  door,  either  Elliott 
at  the  cigar  case  or  some  person  who  came 
from  behind  the  bar  would  inspect  him  and 
admit  him  or  not,  as  it  was  considered  safe 
or  unsafe.  More  than  one  hundred  sales  of 
intoxicating  liquors  were  directly  proved,  and 
witnesses  who  bought  liquor  testified  that 
there  were  large  numbers  of  persons  lined 
up  at  the  bar,  drinking  or  standing  there  and 
talking,  and  one  witness  said  he  had  seen 
fifty  or  sixty  people  drinking  there  at  differ- 
ent times.  Elliott  would  not  sell  to  one  wit- 
ness, saying  he  would  not  take  any  more 
chances  on  him,  and  there  is  neither  any  ques- 
tion about  the  guilt  of  the  defendants  nor 
that  they  were  convicted  on  only  a  portion 
of  the  offenses  committed  against  the  law. 

It  is  argned  that  the  punishment  inflicted 
upon  the  defendants  was  cruel,  unusual  and 


excessive,  in  violation  of  the  ooiiBtitution  of 
tke  State  of  Illinois  and  the  constitution  of 
the  United  States.     The  constitution  of  the 
United   States   provides   that   excessive   bail 
shall  not  be  required  nor  excessive  fines  im« 
posed  nor  cruel  nor  unusual  punishments  in- 
flicted.    But  that  provision  does  not  apply 
to  legislation  by  the  States.    It  is  restricted 
exclusively   to   the   Federal   government,    its 
courts  and  officers.     (Barron  v.  Baltimore,  7 
Pet.  243,  8  U.  S.  (L.  ed.)  672;  Spies  v.  Illi- 
nois, 123  U.  S.  166,  8  S.  Ct.  21,  22,  31  U.  S. 
(L.  ed.)  80;  In  re  Kenunler,  [699]  136  U.  S. 
436,  10  S.  Ot.  930,  34  U.  S.  (L.  ed.)  519;  Mc- 
Donald V.  Com.  173  Mass.  322,  53  N.  £.  874, 
73  Am.  St.  Rep.  293;  12  Oyc.  963;  6  Am.  & 
Eng.  Enc.  of  Law   (2d  ed.)   961.)     Our  con- 
stitution does  not  contain  that  provision,  but 
the  provision  of  our  bill  of  rights  is,  "all 
penalties  shall  be  proportioned  to  the  nature 
of  the  offense."    The  provision  is  directed  to 
the  law-making  power,  which  alone  can  de- 
termine what  act  shall  be  regarded  as  crimi- 
nal and  how  they  shall  be  punished.     The 
provision  requires  that  the  penalty  prescribed 
for  a  criminal  offense  shall  be  in  proportion 
to  the  nature  of  the  offense,  and  while  it  is 
incumbent  upon  the  courts  to  maintain  and 
give  effect  to  the  constitutional  requirement, 
there  must  be  a  clear  violation  of  the  provi- 
sion to  justify  holding  an  act  invalid.     An 
act  was  held  in  violation  of  the  constitutional 
provision   which    provided    for   forfeiture   of 
franchises  of  a  railroad  company  on  account 
of  discrimination  on  its  part.     (Chicago,  etc. 
R.  Co.  V.  People,  67  111.  11,  16  Am.  Rep.  599.) 
On  the  other  hand,  laws  and  ordinances  im- 
posing penalties  quite  severe  in  their  nature 
have  been  held  not  to  violate  the  constitu- 
tional requirement.     (Chicago,  Pac.  R.  Co.  v. 
People,  217  111.  164,  76  N.  E.  368;  People  v. 
Baltimore,  etc.  R.  Co.  246  111.  474,  92  N.  E. 
934.)     In  the  case  of  Areola  v.  Wilkinson, 
233  111.  250,  84  N.  E.  264,  the  city  of  Areola 
by  ordinance  imposed  a  penalty  of  $200  for 
each   offense   of   selling   intoxicating    liquor, 
and  it  was  held  the  penalty  was  not  dispro- 
portionate to  the  nature  of  the  offense.     The 
Criminal    Code    prescribes    imprisonment    in 
the  penitentiary  for  a  term  of  not  less  than 
five  years  nor  more  than  twenty  years  for 
the  crime  of  burglary.     The  legislature  en- 
acted a  statute  providing  for  an  indetermi- 
nate sentence,  which  should  be  a  sentence  for 
the  maximum  term  in  every  instance,   and 
this  court  held  that  such  a  sentence  was  not 
disproportionate  to  the  offense.     (People  v. 
Illinois  State  Reformatory,  148  111.  413,  36 
K.  £.  76,  23  L.R.A.  139.)     The  penalty  pre- 
scribed  by   the  legislature  for  the   sale   of 
liquor  in  anti-saloon  territory  is  a  fine  of  not 
less  than  $20  nor  more  than  $100,  or  impris- 
onment in  the  [600]  county  jail  for  not  less 
than  ten  days  nor  more  than  thirty  days,  or 
both,   in   the  discretion*  of  the  court.     The 
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eentences  against  the  defendants  were  for 
both  tines  and  imprisonment  on  each  count, 
which  was  a  matter  Testing  within  the  dis- 
cretion of  the  court  and  authorized  by  the 
law.  If  the  statute  was  valid  the  punishment 
was  not  disproportionate -to  the  nature  of  the 
offense.  There  was  no  reason  whatever  for 
any  leniency  toward  the  defendants,  who  were 
knowing  and  willful  violators  of  the  law. 
The  only  reason  that  the  fines  aggregate  a 
large  sum  and  the  imprisonment  is  for  a 
long  period  is  because  there  were  so  many 
violations  of  the  law  prosecuted  under  one 
indictment,  but  the  punishment  under  each 
count  must  be  considered  by  itself.  The  State 
may  join  misdemeanors  of  the  same  character 
in  the  same  indictment  and  the  court  may 
fix  separate  punishment  upon  each  count  on 
whieh  there  is  a  conviction.  (Borschenions 
T.  People,  41  111.  236;  Kroer  v.  People,  78 
III.  294.)  This  practice  has  been  approved 
by  this  court  rather  than  to  require  separate 
indictments  for  each  offense.  The  constitu- 
tional provision  does  not  apply  in  any  man- 
ner to  the  aggregate  of  the  punishments  in- 
4ieied  for  different  offenses.  In  the  case  of 
SUte  V.  O'Niel,  58  Vt.  140,  2  Atl.  586,  56 
Am.  Rep.  557,  the  defendant  was  found  guilty 
of  307  offenses  of  selling  liquor.  The  punish- 
ment was  $6140,  made  of  $20  lor  each 
offense,  and  one  month's  imprisonment.  It 
was  contended  that  the  sentence  violated  a 
constitutional  inhibition  of  cruel  and  unusual 
punishment  and  excessive  fines.  The  court 
taid  that  if  the  defendant  had  subjected  him- 
self to  severe  punishment  it  was  because  he 
had  conmiittcd  a  great  many  offenses;  that  it 
would  scarcely  be  competent  for  a  person  to 
assail  the  constitutionality  of  a  statute  pre- 
scribing a  punishment  for  burglary  on  the 
ground  that  he  had  committed  so  many  burg- 
laries that  if  punishment  were  infilcted  for 
each  he  might  be  kept  in  prison  for  life,  and 
that  the  mere  fact  that  cumulative  punish- 
iDents  may  be  imposed  for  different  offenses 
b  the  same  prosecution  was  not  material. 
[601]  If  section  11  of  the  bill  of  rights,  re- 
quiring that  penalties  shall  be  proportionate 
to  the  offense,  is  equivalent  to  a  prohibition 
against  cruel  or  unusual  punishments,  courts 
have  never  held  a  punishment  authorised  by 
the  legislature  to  be  either  cruel  or  unusual 
or  not  proportioned  to  the  nature  of  the  of- 
fense unless  it  was  a  barbarous  punishment 
not  known  to  the  law  or  so  wholly  dispropor- 
tionate to  the  nature  of  the  offense  as  to 
Bhock  the  moral  sense  of  the  community.  It 
▼as  held  in  People  v.  Whitney,  105  Mich. 
622,  63  N.  W.  765,  that  the  statute  providing 
a  fine  of  not  less  that  $50  nor  more  than 
^200,  or  imprisonment  in  the  county  Jail  not 
^  than  twenty  days  nor  more  than  six 
ittonths,  for  the  first  offense  of  an  illegal  sale 
of  liquor,  and  for  every  subsequent  offense  a 


fine  of  not  less  than  $100  nor  more  than  $500 
and  imprisonment  in  the  State's  prison  for 
not  less  than  six  months  nor  more  than  two 
years,  did  not  impose  excessivo  fines  nor  cruel 
and  unusual  (>uniBhments.  Punishment  for 
violation  of  the  Local  Option  law  of  Missouri 
by  a  fine  of  $300  and  imprisonment  for  365 
days  is  not  cruel  and  unusual.  ( Ex  p.  Swann, 
06  Mo.  44,  9  S.  W.  10.)  A  fine  and  costs 
amounting  to  $4000,  which  would  cause  im- 
prisonment for  twelve  years  for  non-payment, 
IS  not  a  cruel  and  unusual  punishment.  (Ex 
p.  Brady,  70  Ark.  376,  68  S.  W.  34.  )  Also 
in  the  following  cases  the  punishment  was 
held  not  cruel  and  unusual:  Two  years  in 
the  county  jail.  (State  v.  Dowdy,  145  N.  C. 
432,  58  S.  £.  1002.)  A  fine  of  not  less  than 
$100  nor  more  than  $500,  or  imprisonment  in 
the  county  jail  not  less  than  ninety  days  nor 
more  than  one  year,  or  both,  for  an  illegal 
sale  by  a  druggist.  (Luton  v.  Pahner,  60 
Mich.  610,  37  N.  W.  701.)  A  fine  of  not  less 
than  $100  nor  more  than  $500,  and  impris- 
onment in  the  county  jail  not  less  than  sixty 
days  nor  more  than  six  .months,  for  an  illegal 
sale.  ( State  v.  Becker,  3  S.  D.  29,  51  N.  W. 
1018.)  A  maximum  term  .of  imprisonment 
for  one  year  and  a  fine  of  $300,  and  on  fail- 
.ure  to  pay  the  fine,  imprisonment*  not  to  ex- 
ceed three  years.  (State  v.  Hodgson,  66  Vt. 
184,  28  Atl.  1089. )  A  fine  of  $300  and  nine- 
ty days  [602]  in  the  county  jail  for  an  illegal 
sale.  (State  v.  Barnes,  8  N.  D.  319,  55  N.  W. 
883.)  A  fine  of  not  less  than  $50  nor  more 
than  $250,  and  imprisonment  in  the  county 
jail  for  not  less  than  six  nor  more  than 
twelve  months,  for  entering  a  place  where 
liquor  is  sold,  except  a  drug  store.  (State 
V.  Woodard,  68  W.  Va.  63,  69  S.  E.  385,  30 
L.R.A.(N.S.)  1004.)  A  fine  of  $500  and  a 
sentence  to  work  on  the  streets  for  thirty 
days.  Loeb  v.  Jennings,  133  Oa.  796,  18  Ann. 
Cas.  376,  67  S.  E.  101. 

If  the  punishment  prescribed  by  the  legis- 
lature for  the  illegal  sale  of  liquor  is  not 
proportionate  to  the  offense  the  law  itself  is 
void  because  prohibited  by  the  bill  of  rights 
and  no  punishment  at  all  can  be  inflicted 
for  the  offense.  In  such  a  case  the  vice  is 
in  the  law  itself,  and  the  law  being  void,  the 
sentence  cannot  be  modified  on  appeal  so  as 
to  remove  the  objection  or  make  the  law  valid. 
(Weems  v.  U.  8.  217  U.  S.  349,  19  Ann.  Cas. 
705,  30  S.  Gt.  544,  54  U.  S.  (L.  ed.)  793.) 
In  view  of  the  decisions  of  other  courts,  and 
especially  of  the  decisions  of  this  court  in 
Arcolo  V.  Wilkinson,  supra,  that  a  penalty  of 
$200  for  each  unlawful  sale  is  not  dispropor- 
tionate to  the  nature  of  that  offense,  and  in 
People  V.  lUinios  State  Reformatory,  supra, 
that  a  sentence  for  the  maximum  term  of  im- 
prisonment for  any  offense  is  not  dispropor- 
tionate to  the  nature  of  the  offense,  it  is 
clear  tluit  the  statute  under  which  the  defend- 
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ants  were  sentenced  does  not  infringe  the  con- 
stitutional provision.  The  statute  prescrib- 
ing a  penalty  for  unlawful  sales  of  liquor 
is  valid,  and  the  validity  of  the  sentences  is 
not  affected  by  the  fact  that  there  were  num- 
erous violations  and  cumulative  penalties. 
The  statute  being  valid  and  the  sentences 
within  its  terms,  the  judgment  cannot  be  re- 
versed on  the  ground  that  this  court  would 
have  imposed  less  severe  sentences,  but  we 
regard  the  sentences  as  unnecessarily  severe 
for  the  accomplishment  of  the  purposes  of 
the  law. 

So  far  as  the  fines  are  concerned,  the  sen- 
tences were  correct  under  the  rule  of  Bor- 
schenious  y.  People,  supra,  where  it  was  held 
that  such  a  judgment  is  a  several  judgment 
upon  [603]  each  count  of  the  indictment. 
Objection  is  made  to  the  sentences  on  the 
ground  that  the  term  of  imprisonment  on  each 
count  should  have  been  so  fixed  that  the  im- 
prisonment on  the  several  coimts  should  com- 
mence at  the  expiration  of  each  suooeeding 
term.  The  sentence  as  to  imprisonment  of 
each  defendant  was,  that  he  should  be  eon- 
fined  in  the  county  jail  of  Macon  county 
for  a  period  of  ten  days  on  each  of  the 
first  seventy  counts  and  a  period  of  twenty 
days  on  the  last  or  seventy-first  count  and 
that  the  jail  sentences  should  run  con* 
secutively,  making  a  total  of  720  'days  in 
jail.  The  rule  established  by  this  court 
is,  that  where  a  defendant  is  sentenced 
upon  different  indictments  or  different  counts 
of  the  same  indictment,  the  correct  method  of 
entering  judgment  is  not  for  the  total  time 
in  gross  but  for  a  specified  time  under  each 
count,  the  time  under  the  second  to  commence 
when  the  first  ends,  and  so  ofi  to  the  last. 
(MulUnix  v.  People,  76  111.  211;  Stack  v. 
People,  80  111.  32;  Fletcher  v.  People,  81  111. 
lliS.)  No  particular  form  is  required  to  con- 
stitute a  judgment.  ( Wells  v.  Hogan,  Breese, 
III.  337;  Foster  v.  Jared,  12  111.  451;  Mink- 
hart  V.  Hankler,  19  111.  47.)  The  provision 
that  the  sentences  shall  run  consecutively  is 
equivalent  to  providing  that  they  shall  run 
successively,  but  the  rule  heretofore  stated  is, 
that  it  shall  be  ocpressly  stated  in  the  sen- 
tence that  one  shall  begin  at  the  expiration 
of  the  previous  one.  There  was  no  error  in 
the  record  up  to  the  imposition  of  the  aeu" 
tence,  and  it  is  bey<md  question  that  the  court 
intended  to  sentence  each  of  the  defendants 
to  imprisonment  in  the  county  jail  for  sepa- 
rate terms  of  ten  days  on  each  of  the  first 
seventy  coimts  and  twenty  days  on  the  seven- 
ty-first count.  As  there  was  no  error  except 
in  the  imposition  of  the  sentence,  the  cause 
should  be  remanded  for  a  proper  sentence,  as 
was  done  in  Johnson  v.  People,  supra.  In 
that  ease  there  was  an  indictment  contain- 
ing twenty-four  counts  for  selling  liquor  to 
minors  and  there  was  a  verdict  of  guilty  on 


twenty-two  counts.  The  court,  in  sentencing 
the  defendant,  fixed  the  day  and  hour  when 
[604]  the  imprisonment  should  commence  up- 
on each  count  upon  which  the  defendant  was 
found  guilty.  The  court  said  that  contingen- 
cies might  arise  which  would  render  it  im- 
practicable to  carry  such  a  judgment  into 
effect,  and  one  had  actually  arisen  in  that 
case  by  granting  a  mipersedeat.  The  eourt 
stated  the  correct  method  of  entering  the 
judgment,  and  having  found  no  error  up  to 
the  time  the  sentence  was  pronounced,  re- 
versed the  judgment  and  remanded  the  cause, 
with  a  direction  that  the  court  enter  a  proper 
judgment  on  the  verdict. 

The  judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed  and  the  cause  is 
remanded  to  the  circuit  court,  with  leave  to 
the  State'0  attorney  to  move  for,  and  diree* 
tion  to  the  court  to  enter^  a  jud^nent  in  ac 
eordanoe  with  the  rule  established  by  this 
court  as  above  stated. 

Reversed  and  remanded,  with  diiectionai 
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Introductory, 

T^e  earlier  cases  dealing  with  the  question 
what  is  cruel  and  unusual  punishment  are 
collected  in  the  notes  to  Weems  y.  XJ.  8.  19 
Ann.  Cas.  705,  725,  and  In  re  Miller,  64  Am. 
St.  Rep.  376.  It  is  the  purpose  of  this  note 
to  review  the  recent  decisions  passing  on  the 
question. 

General  Rules, 

• 

The  reported  case  is  in  accord  with  the 
earlier  authorities  in  holding  that  the  term 
cruel  or  unusual  punishment  as  used  in  a 
constitution  means  only  a  mode  of  punish- 
ment which  is  not  known  at  law,  or  is  of 
such  a  cruel  or  barbarous  character  as  to 
shock  the  moral  sense  of  the  community. 
Thus,  in  Davis  v.  Berry,  216  Fed.  413,  it  was 
held  that  to  subjeot  a  prisoner  to  an  opera- 
tion of  vasectomy  was  cruel  and  unusual  pun- 
ishment. The  court  said :  "Xlie  sole  purpose 
of  the  operation  is  to  destroy  the  power  of 
procreation.  The  operation  as  originally  per- 
formed was  that  of  castration.  In  the  twelfth 
century  Henry  II  declared  it  treason  for  any 
person  to  bring  over  any  mandate  from  the 
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Pope  or  anyone  in  authority  in  church  af- 
fairs.  This  he  made  punishable  as  to  secular 
clergymen  by  the  losa  of  their  eyes  and  by 
castration.    .    .    .    There  is  a  difference  be« 
tween  the  operation  of  castration  and  vaseo- 
tomy:      castration    being    physically    more 
severe  than  the  other.    But  vasectomy  in  its 
results  is  much  the  coarser  and  more  vulgar. 
But  the  purpose  and  result  of  the  two  opera- 
tions are  one  and  the  same.     When  Black* 
stone  wrote'  his   Commentaries   he.  did   not 
mention  castration  as  one  of  the  cruel  pun- 
ishments, <|uite   likely  for  the  reason  that 
with  the  advance  of  civilization  the  operation 
was  looked  upon  as  too  cruel,  and  was  no 
longer  performed.    But  each  operation  is  to 
destroy  the  power  of  procreation.     It  is,  of 
course,  to  follow  the  man  during  the  balance 
of  his  life.    The  physical  suffering  may  not 
be  so  great,  but  that  is  not  the  only  test  of 
cruel  puniriiment;  the  humiliation,  the  deg- 
radation,  the   mental   suffering   are   always 
present  and  known  by  all  the  public,  and  will 
follow  him   wheresoever   he  may  go.     This 
belongs  to  the  Dark  Ages.    .    .    .    It  is  some- 
what difficult  to  define  with  precision  what 
is  cruel  and  unusual  punishment  in  the  con- 
stitutional sense.    ...    No  doubt  delegates 
to  the  conventions,  in  providing  against  cruel 
punishment,  had  largely  in  mind  what  Black- 
stooe  had  then  recently  written,  in  volume  4, 
page  370,  such  as  being  drawn  or  dragged 
to  the  place  of  execirtion,  emboweling  alive, 
cutting  off  the  hands  or  ears,  branding  on 
the  face  or  hand,  slitting  the  nostrils,  placing 
the  prisoner  in  the  pillory,  the  ducking,  the 
rack,  and  the  torture,  and,  as  in  Spanish 
coiutries,  crucifying.     In  a  very  few  states 
of  the  Union  the  whipping  post  has  been  re- 
tained as  a  constitutional  mode  of  punish- 
ment   But  it  will  be  found  that  the  courts 
in  those  states  have  construed  the  statute 
thus  imposing  such  punishment  in  the  light 
of  their  history,  and  what  has  been  done  and 
was  being  done  at  the  time  of  the  adoption 
of  their  constitution.    No  one  can  doubt  but 
that  under  our  present  civilization  if  castra- 
tion were  to  be  adopted  as  a  mode  of  punish- 
ment for  any  crime,  all  minds  would  so  re- 
volt that  all  courts  without  hesitation  would 
declare  it  to  be  a  cruel  and  unusual  punish- 
ment.   As  we  understand  it,  castration  was 
nerer  inflicted  after  the  revolution  of  1688. 
So  that  if,  as  some  now  contend,  it  is  now 
competent  for  a  legislature  to  Impose  such 
punishment  as  existed  by  the  common  law,  the 
validity  of  the  statute  providing  for  castra- 
tion could  not  be  upheld  because  that  punish- 
ment was  one  imposed  back  of  the  time  of  the 
common  law  as,  generally  speaking,  it  eomes 
down  to  us.     .     .     .     While  it  is  true  that 
there  are  differences  between  the  two  opera- 
tions of  castration  and  vasectomy,  and  while 
it  is  true  that  the  effect  upon  the  man  would 
be  different  in  several  respects,  yet  the  fact 
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remains  that  the  purpose  and  the  same  shame 
and  humiliation  and  degradation  and  mental 
torture  are  the  same  in  one  case  as  in  the 
other.  And  our  conclusion  is  that  the  in- 
fliction of  this  penalty  is  in  violation  of  the 
constitution  which  provides  that  cruel  and 
unusual  punishment  shall  not  be  inflicted." 
Compare  State  v.  Feilen,  70  Wash.  65,  Ann. 
Cas.  I914B  512,  126  Pac.  75,  41  L.R.A.(N.S.) 
418. 

In  State  v.  Longino,  109  Miss.  125,  67  So. 
902,  it  was  held  that  to  subject  a  person  to 
imprisonment  for  receiving  money  on  deposit 
while  in  an  insolvent  condition,  when  such 
act  had  been  declared  not  in  violation  of  the 
code  in  a  previous  case,  was  cruel  and  un- 
usual punishment  within  the  constitutional 
sense  even  though  the  decision  in  the  orig- 
inal case  had  been  subsequently  reversed. 
The  court  said:  "It  occurs  to  us  that  the 
punishment  of  an  act  declared  by  the  highest 
court  of  the  state  to  be  innocent,  because 
the  same  court  had  seen  fit  to  reverse  its 
interpretation  of  a  statute,  would  be  the 
very  refinement  of  cruelty;  it  is  certainly 
unusual  because  no  precedent  can  be  found 
for  its  infliction;  that  it  is  unjust  is  per- 
fectly obvious." 

A  statute  which  fixes  a  minimum  but  no 
maximum  punishment  is  not  invalid  as  im- 
posing cruel  or  unusual  punishment,  because 
no  maximum  punishment  is  prescribed  State 
V.  Blake,  167  N.  C.  608,  72  S.  E.  1080;  Frank- 
lin V.  Brown,  73  W,  Va.  727,  81  S.  E.  405, 
L.R.A.1915C  558.  So  in  Hamilton  ▼.  State, 
68  Tex.  Crim.  363,  163  S.  W.  134,  it  was  held 
that  a  provision  in  the  penal  code  that  "any 
person  who  shall  wilfully  injure  any  rail- 
road, locomotive  engine,  or  tender,  or  bag- 
gage, passenger  or  freight  car  of  any  rail- 
road in  this  state,  so  as  to  prevent  the  use 
of  same,  shall  be  punished  by  fine  in  any 
sum  not  less  than  one  hundred  dollars,  and 
imprisoned  in  the  county  jail  not  less  than 
three  nor  more  than  twelve  months,"  was 
not  unconstitutional  because  it  provided  no 
maximum  punishment,  the  court  saying: 
"The  said  article  is  not  unconstitutional  on 
either  ground  of  appellant's  contention. 
When  we  contemplate  the  great  destruction 
of  property  and  of  human  life  that  may  be 
caused  by  such  acts  as  are  denounced  by  said 
article  of  our  code,  we  can  well  understand 
why  the  legislature  made  no  limit  of  the 
maximum  of  the  fine  that  may  be  imposed  in 
such  a  case." 

Where  the  trial  Judge  imposes  a  sentence 
within  the  limits  fixed  by  law  it  is  not  prop- 
erly subject  to  review  on  the  ground  that  it 
is  extreme  or  oppressive.  Rogers  v.  State,  11 
Ga.  App.  814,  76  S.  E.  366;  Harper  v.  State, 
14  6a.  App.  603,  81  S.  E.  817.  See  also  State 
V.  Schaft,  166  N.  G.  407,  Ann.  Cas.  1916C 
■627,  81  S.  E.  932;  Thacker  v.  State,  62  Tex. 
Crim.  294,  136  S.  W.  1095. 
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Application  of  Rules^ 

Mods  of  Punishment. 

The  death  penalty  is  not  per  se  a  cruel  and 
unusual  punishment.  Button  v.  State,  123 
Md.  373,  Ann.  Cas.  1916C  89,  91  Atl.  417  (for 
rape).  Nor  does  the  imposition  of  a  fine  in 
addition  to  the  death  penalty  constitute 
crime  and  unusual  punishment.  Jenkins  v. 
State,  22  Wyo.  34,  134  Pac.  260,  135  Pac. 
749. 

Vasectomy  has  been  held  to  be  a  cruel  and 
unusual  punishment.  Davis  v.  Berry,  216 
Fed.  413,  quoted  in  the  preceding  subdivision 
of  this  note.  See  the  note  to  State  v.  Feilen, 
Ann.  Cas.  1914B  512. 

Transferring  an  inmate  of  a  reformatory 
to  a  state  prison  to  serve  the  remainder  of 
his  term  therein  is  not  cruel  or  unusual  pun- 
ishment where  an  act  relating  to  the  manage- 
ment of  a  reformatory  permits  such  transfers 
to  be  made  for  disciplinary  purposes.  Stag- 
way  V.  Riker,  84  N.  J,  L.  201,  86  Atl.  440, 
wherein  the  court  said:  "Whether  under 
such  circumstances  continuance  of  the  com- 
paratively mild  restraint  of  the  reformatory, 
or  a  ticket  of  leave  upon  parole,  or  confine- 
ment in  a  hospital  for  the  sick,  or  in  an 
asylum  for  the  insane,  or  in  the  state  prison, 
as  in  the  case  at  bar,  shall  be  the  disciplinary 
means  to  be  adopted  in  aid  of  the  discipline 
which  is  intended  to  reform  the  criminal 
tendency,  are  questiona,  the  consideration  of 
which  the  legislature  has  reposed  in  a  duly 
organized  commission,  intrusted  with  this 
beneficent  public  work.  We  cannot  say,  there- 
fore, from  an  inspection  of  the  mere  record 
here,  that  what  these  commissions  have  or- 
dered done  was  of  such  an  unusual  character 
in  its  application  to  this  prosecutor,  as  to 
be  subject  to  the  charge  of  cruel  and  unusual 
pimishment." 

Amount  or  Punishment. 

AmouIU — ^In  Robinson  v.  State,  66  Tex. 
Crim.  138,  145  S.  W.  345,  it  was  held  that  a 
jail  sentence  of  ninety  days  and  a  fine  of  $50 
for  an  assault  on  a  woman  was  not  cruel  or 
unusual  punishment  where  the  facta  disclosed 
that  appellant,  with  others,  had  taken  the  wo- 
man from  her  bed  at  night,  stripped  her,  and 
administered  a  whipping.  In  Jobe  v.  State, 
76  Tex.  Crim.  21^,  173  S.  W.  1025,  a  penalty 
of  two  years  imprisonment  and  a  fine  of  $500 
for  wife  beating  was  sustained.  In  Kinkaid 
V.  Jackson,  66  Fla.  378,  63  So.  706,  it  was 
held  that  an  act  of  the  legislature  imposing 
imprisonment  not  exceeding  six  months  or  a 
fine  not  exceeding  $500,  on  one  who  commits 
an  assault  and  battery,  is  not  such  cruel  or 
unusual  punishment  as  to  violate  the  consti- 
tutional provision. 


Burglary, — A  sentence  of  not  less  than  fif- 
teen years  or  more  than  thirty  years  upon 
one  found  guilty  of  burglary  is  not  cruel  or 
unusual   punishment.     People   v.   Mire,    17S 
Mich.  357,  138  N.  W.  1066,  wherein  the  court 
said:  "The  punishmoit  prescribed  in  the  act 
in  question  is  imprisonment,  a  most  eomsion 
or  usual  method  of  punishment  the  world  ovet. 
The  claim  that  it  is  cruel  and  unusual  must  of 
necessity  be  directed,  not  to  its  natuie,  but  to 
its    limits    of   time,    'not    less    than    fifteen 
years  nor  more   than  thirty.'     That  clasps 
of  cruel  and  now.  unusual  punishments  at  one 
time  sanctioned  and  prevalent  under  the  com- 
mon law  of  England,  such  as  burning  at  the 
stake,   drawing  and   quartering,   mutilation, 
starvation,  and  lesser  forms  of  physical  tort- 
ure, to  which  the  constitutional  prohibitions 
were  primarily  directed,  is  not  involved  here. 
Approaching  the  dividing  line,  the  inquiry  as 
to  what  does  in  any  particular  case  consti- 
tute cruel  and  unusual  punishment  under  the 
constitutional  provisions  turns,  not  only  up- 
on the  facts,  circumstances,  and  kind  of  pun- 
ishment itself,  but  upon  the  nature  of  the 
act  which  is  to  he  punished." 

Contempt  of  Court, — ^A  fine  of  $500  for 
contempt  of  court  and  an  order  remanding 
the  prisoner  to  the  custody  of  a  United 
States  marshal  until  paid  is  not  -so  exces- 
sive as  to  constitute  cruel  and  unusual  pun- 
ishment. In  re  Maury,  205  Fed.  626,  123 
C.  0.  A.  642.  But  in  Ex  p.  Karlson,  160  CaU 
378,  Ann.  Cas.  1912D  1334,  117  Pac.  447,  and 
in  Brannon  v.  Com.  162  Ky.  350,  172  S.  W. 
703,  L.R.A.1915D  569,  it  was  apparently  con- 
sidered that  an  unlimited  imprisonment  for 
failure  to  pay  a  fine  imposed  for  contempt 
would  violate  the  constitutional  provision  in 
question.  In  People  v.  Seymour,  272  111.  295, 
111  N.  E.  1008,  affirming  judgment  191  111. 
App.  381,  it  was  held  that  a  fine  of  $50 
against  an  attorney  for  contempt  of  court 
was  not  cruel  and  unusual  punishment. 

Homicide. — ^To  impose  a  fine  in  addition 
to  a  sentence  of  death  for  murder  in  the  first 
degree  is  not  cruel  or  unusual  punishment. 
Jenkins  y.  State,  22  Wyo.  34,  134  Pac.  260, 
135  Pac.  749,  wherein  the  court  said:  "It 
was  suggested  in  the  brief  that  the  ju4gment 
provided  cruel  and  unusual  punishment.  The 
statute  applies  uniformly  throughout  the 
state  to  all  in  like  condition  as  the  defend- 
ant, and  the  punishment  provided  does  not 
fall  within  any  class  forbidden  by  the  con- 
stitution as  cruel  or  unusual  but  as  com- 
mensurate with  the  crime  of  which  defend- 
ant was  found  guilty.  The  legal  punishment 
consists  of  two  separate  and  distinct  things, 
and  the  imposition  of  the  fine  in  addition 
to  the  death  penalty  was  not  cruel  nor 
unusual." 

Imprisonmeni  for  Debt. — Imprisonment  in 
the  county  jail  for  nonpayment  of  a  debt,  un- 
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til  the  debt  is  paid,  is  not  cruel  or  unusual 
punishment,  where  the  statute  provides  that, 
imprisonment  for  such  an  offense  is  not  to 
exceed  two  years,  the  c^Hivict  being  able  to 
secure  his  release  at  the  expiration  of  the 
tenn  whether  the  debt  is  paid  or  not.  £x  p. 
Hclnnis,  98  Miss.  773,  54  So.  260.  See  also 
Tatlow  V.  Bacon,  101  Kan.  26,  165  Pac.  835. 

Keeping  Disorderly  House. — ^A  provision  in 
the  Crimes  Act  of  New  Jersey  that  the  penal- 
ty for  keeping  a  disorderly  house  shall  be  a 
fine  of  not  less  than  $1000  or  more  than 
15000  and  imprisonment  for  not  less  than 
one  year  or  more  than  five  years  has 
been  held  not  to  be  unconstitutional  as 
imposing  cruel  and  unusual  punishment. 
State  V.  Griffin,  84  N.  J.  L.  429,  87  Atl.  138, 
efirmed  85  N.  J.  L.  613,  90  Atl.  259,  wherein 
the  court  said:  "Counsel  further  contends 
that  the  sixty-fifth  section  of  the  Crimes  Act 
is  unconstitutional  because  it  provides  a  cm* 
el  and  unusual  punishment.  He  contents  him- 
self merely  with  the  assertion,  making  no 
attempt  to  show  us  that  it  rests  on  any  solid 
foundation.  He  can  hardly  mean  that  pim- 
idiment  by  fine  and  imprisonment  for  the 
commission  of  a  crime  is  either  cruel  or  un- 
usual within  the  meaning  of  the  constitution, 
for  almost  every  violation  of  the  criminal  law 
may  be  so  punished  under  our  criminal  code 
except  treason  and  murder  in  the  first  degree, 
and  in  fact  is  a  kind  of  punishment  common 
in  all  civilized  countries.  If  he  means  that 
the  amount  of  the  fine  or  the  length  of  the 
term  of  imprisonment  makes  the  punishment 
cruel  and  unusual,  the  answer  is  that  the 
pover  to  declare  what  shall  and  what  shall 
not  be  deemed  to  be  a  crime,  to  deter* 
mine  the  maximum  and  minimum  of  the 
line  or  of  the  term  of  imprisonment  to 
be  imposed  as  a  punishment  for  a  crime  so 
declared,  is  one  which  is  committed  by  the 
people  of  the  state  to  the  legislative,  and  not 
the  judicial,  branch  of  the  government.  The 
fact  that  the  l^ialature  provides  a  punish- 
ment for  a  given  crime  more  severe  than  the 
courts  approve  affords  no  ground  for  judi- 
cial interference;  for  such  interference  would 
be  nothing  more  nor  less  than  an  attempted 
usurpation  of  legislative  power  by  the  judi- 
ciary. It  is  the  character  and  not  the  ex- 
tent of  the  punishment  inflicted  as  a  penal- 
ty for  the  commission  of  crime  which  is 
struck  at  by  the  constitutional  provision  ap- 
pealed to."  See  also  Palmer  v.  Lenovitz,  35 
App.  Cas.  (D.  G.)  303  (fine  not  exceeding 
$1000  or  imprisonment  not  exceeding  five 
years  or  both) ;  State  v.  Gilbert,  126  Minn. 
95,  147  N.  W.  953  (abatement  law  providing 
for  closing  of  building). 

Larceny. — ^A  provision  that  a  person  shall 
be  sentenced  from  one  to  five  years  for  the 
tbeft  of  poultry  of  the  value  of  two  dollars 
or  upwards  does  not  impose  cruel  and  unusu- 
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al  punishment  Fry  v.  Com.  166  Ky.  670, 
179  S.  W.  604,  wherein  the  court  said:  "Ap- 
pellants devote  a  considerable  portion  of  their 
brief  to  a  comparison  of  the  punishments  pre- 
scribed by  statute  for  other  offenses,  with 
that  prescribed  for  the  offense  of  stealing 
fowls  of  the  value  of  two  dollars  or  more; 
but,  as  we  view  it,  but  little  profit  is  derived 
from  a  consideration  of  the  matter  of  punish- 
ments upon  that  basis.  Penal  statutes  are 
enacted  in  an  effort  to  discourage  the  perpe- 
tration of  the  offenses  denounced  therein. 
The  punishment  that  will  tend  to  deter,  in 
respect  of  one  crime,  must  necessarily  differ 
from  that  which  will  deter  in  respect  of  an- 
other. The  offenses  of  perjury,  false  swear- 
ing, subornation  of  perjury,  grand  larceny, 
and  feloniously  breaking  into  a  warehouse 
and  others  denounced  by  statute  may  be  con- 
sidered of  higher  grade  than  that  of  the 
stealing  of  fowls  of  the  value  of  two  dollars 
or  more,  but  that  does  not  constitute  good 
reason  why  the  penalty  for  the  latter  should 
not  be  equal  to  the  penalty  for  the  other  of- 
fenses mentioned,  if  such  a  penalty  is  found 
to  be  necessary  to  deter  persons  from  the  com- 
mission of  the  offense  of  stealing  fowls.  The 
punishment  may  have  the  appearance  of  being 
severe,  but  we  are  not  inclined  to  say  that  it 
is  clearly  or  manifestly  cruel  or  in  contraven- 
tion of  the  constitutional  guaranty  relied 
upon  and  asserted  by  appellants."  In  Daugh- 
erty  V.  State  (Ark.)  197  S.  W.  576,  a  punish- 
ment of  ten  years  in  the  state  penitentiary 
for  the  larceny  of  a  buggy,  harness  and  horse 
was  held  not  to  be  cruel  or  unusual  punish- 
ment under  a  statute  providing  a  maximum 
penalty  of  fifteen  years  imprisonment  for  the 
larceny  of  a  horse,  though  the  penalty  for 
grand  larceny  under  the  general  statutes  was 
not  less  than  one  year  or  more  than  five  yeara 
See  also  People  v.  Clancy,  163  App.  Div.  614, 
148  N.  Y.  S.  977. 

Nonaupport  of  Wife, — ^A  sentence  to  hard 
labor  in  a  penitentiary  or  reformatory  not 
exceeding  two  years  together  with  a  provision 
for  the  appropriation  of  the  wages  of  the 
convict  to  the  support  of  his  wife  is  not  such 
excessive  punishment  for  nonsupport  as  to 
be  termed  cruel  or  unusual.  State  v.  Gill- 
more,  88  Kan.  835,  129  Pac.  1123,  47  L.R.A. 
(N.S.)   217. 

R<m>e. — The  penalty  of  death  for  the  crime 
of  rape  is  not  cruel  or  unusual  punishment. 
Dutton  V.  SUte,  123  Md.  373,  Ann.  Cas.  1916C 
89,  91  Atl.  417,  wherein  the  court  said:  "It 
is  also  alleged  that  the  judgment  and  sen- 
tence in  this  case  impose  a  cruel  and  unusual 
punishment,  and  also  that  the  sentence  im- 
posed is  out  of  proportion  to  the  crime 
charged  in  the  indictment,  and  too  severe  a 
penalty  for  said  crime.  .  The  facts  proven  in 
the  case  are  not  presented  by  the  record,  but 
we  cannot  hold  that  the  penalty  authorized  by 
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the  statute  to  be  imposed  for  such  a  crime  is 
in  violation  of  the  constitutional  provisions. 
Article  16  of  the  Declaration  of  Bights  of  our 
present  constitution  declares  that  'No  law 
to  inflict  cruel  and  unusual  pains  and  penal- 
ties ought  to  be  made  in  any  case  or  at  any 
time  hereafter,*  and  Article  26  is,  *That  exces- 
sive bail  ought  not  to  be  required,  nor  ex- 
cessive fines  imposed,  nor  cruel  or  unusual 
punishment  inflicted  by  the  courts  of  law.' 
It  would  hardly  be  contended  that  the  punish- 
ment provided  by  our  statute  for  the  crime 
of  rape — death  or  confinement  in  the  peniten- 
tiary for  not  less  than  eighteen  months,  or 
more  than  twenty-one  years — is  in  conflict 
with  those  provisions,  and  when  the  legisla- 
ture changed  the  penalty,  for  an  attempt  to 
commit  the  crime,  to  death  or  confinement  in 
the  penitentiary,  in  the  discretion  of  the 
court,  it  is  probable  that  it  took  into  con- 
sideration the  fact  that  it  is  often  difficult 
to  prove  whether  the  crime  of  rape  was  actu- 
allv  consummated.  Under  some  circum- 
stances  the  outrage  upon  the  particular  wom- 
an and  upon  society  can  scarcely  be  said  to 
be  less  because  the  prisoner  did  not  succeed 
in  accomplishing  his  purpose  than  if  he  had. 
If  a  revolting  crime  of  this  nature  is  so 
frequently  repeated  as  in  the  judgment  of  the 
legislature  to  call  for  such  punishment,  we 
cannot  declare  it  to  be  contrary  to  such  pro- 
visions of  the  constitution."  See  State  v.  Feil- 
en,  70  Wash.  66,  126  Pac.  75,  41  L.R.A.(N.S.) 
418,  and  note  to  case  as  reported  in  Ann.  Cas. 
1914B  512  as  to  asexualization  for  rape. 

Robbery. — Imprisonment  in  the  state  peni- 
tentiary for  life,  for  the  crime  of  robbery, 
where  the  minimum  punishment  is  fixed  at 
five  years  and  there  is  no  maximum  punish- 
ment prescribed,  is  not  cruel  or  unusual. 
Franklin  v.  Brown,  73  W.  Va.  727,  81  S.  E. 
405,  Ii.B.A.1915C  568,  wherein  the  court  said : 
''The  main  ground,  indeed  the  only  ground, 
on  which  petitioners  rely  to  obtain  their  dis- 
charge, is  that  our  statute,  which  prescribes 
only  minimum  penalties,  and  leaves  it  with- 
in the  power  of  the  court  to  pronounce  judg- 
ment of  imprisonment  for  life,  a  'cruel  and 
unusual  punishment,'  is  void,  contravening 
section  6,  of  article  8,  of  our  Constitution, 
providing  among  other  things  against  'cruel 
and  unusual  punishment/  and  that  'penal- 
ties shall  be  proportioned  to  the  character 
and  degree  of  the  offense.'  We  deem  it  quite 
unnecessary  to  enter  upon  any  extended  dis- 
cussion as  to  what  is  meant  by  'cruel  and 
unusual  punishment,'  interdicted  by  the 
Constitution ;  and  by  that  other  clause  there- 
of respecting  what  penalties  may  be  imposed. 
These  questions  were  elaborately  and  ably 
gone  into  by  Judge  Brannon  in  State  v.  Wood- 
ward, 68  W.  Va.  66.  As  said  in  that  case, 
the  clause,  cruel  and  unusual  punishment, 
originally  occurring  in  the  Bill  of  Bights  of 


1688,  was'  there  Inserted  as  a  provisioii 
against  cruel  judgments  like  those  inflicted 
in  the  days  of  the  tyrant  Stuarts,  and  which 
found  its  way  naturally  into  oar  Constita- 
tion,  and  into  the  constitutions  of  most  of  the 
states.  But  Judge  Brannon  says  it  refers 
only  to  punishments  of  such  cruel  character 
as  he  there  describes,  and  was  not  intended  as 
a  limitation  on  the  general  powers  of  the  leg- 
islature to  say  what  are  offenses  and  to  pre- 
0eribe  punishments  therefor.  Robbery,  from 
the  earliest  times,  has  always  been  regarded 
a  crime  of  the  gravest  character.  At  eommon 
law  the  punishment  for  robbery  was  death, 
with  or  without  benefit  of  clergy,  according 
to  varying  statutes.  4  Sharswood's  Blaek- 
stone,  243.  Now  by  statute  the  punishment 
for  robbery  in  England  is  penal  servitude 
for  life.  9  Laws  of  England  (Earl  of  Hals- 
bury)  664,  section  1333.  While  the  punish- 
ment inflicted  on  petitioners  in  this  case  is 
the  same  as  prescribed  in  the  English  statute, 
the  extreme  limit  under  our  statute,  our  law 
allows  a  lesser  punishment  and  down  to  the 
minimum  punishment  prescribed.  The  stat- 
utes of  the  different  states  vary  greatly  in  re- 
gard to  the  punishment  prescribed  for  rob- 
bery. In  Virginia  the  statute  prescribes 
death  if  accomplished  with  violence  in  cer- 
tain ways,  or,  in  the  discretion  of  the  jury, 
not  less  than  eight  nor  more  than  eighteen 
years;  if  committed  in  any  other  mode,  a 
maximimi  and  minimum  imprisonment  is  pre- 
scribed, not  less  than  five  nor  more  than  ten 
years.  The  indictment  does  not  charge  peti- 
tioners with  having  committed  the  offense 
'being  armed  with  a  dangerous  weapon;'  but 
we  do  not  know  what  aggravating  circum- 
stances, if  any,  may  luive  been  shown  on  the 
trial,  justifying  imprisonment  for  life.  .  •  . 
As  said,  however,  the  evidence  is  not  before 
us,  and  we  have  no  means  of  knowing  the  ag- 
gravating facts  and  circumstances,  if  any, 
justifying  the  punishment.  However,  as  the 
statute  prescribes  only  minimum  penalties 
for  both  forms,  leaving  it  to  the  court  to  say 
what  the  punishment  shall  be,  we  cannot  say, 
in  view  of  the  law  and  facts  presented,  that 
the  judgment  is  violative  of  the  constitution 
and  void."  See  also  State  v.  Lee,  166  N.  C. 
250,  80  S.  E.  977  (nine  years  and  six  months 
labor  on  the  county  roads). 

Sale  of  Lottery  Tickets. — A  statute  fixing 
the  punishment  for  selling  lottery  tickets  at 
imprisonment  for  not  less  than  two  years  and 
a  fine  of  not  less  than  $500  or  more  than 
$1000  is  not  in  violation  of  either  the  state  or 
federal  constitutions.  Schroufe  v.  Com.  141 
Ky.  654,  133  S.  W.  206. 

Taking  Usury. — A  statutory  provision  that 
any  person  who  shall  loan  money  at  a  greater 
rate  of  interest  than  fifteen  per  cent  per  an- 
num shall  be  imprisoned  for  not  more  than 
six  months  or  fined  not  more  than  $1000 
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or  both  is  not  unconstitutional.  State  T. 
Griffith,  83  Conn.  1,  74  Atl.  1068. 

Use  of  M4iiU  for  Fraudulent  Purpose. — ^Im- 
posing a  fine  of  $1000  for  each  letter 
sent  through  the  mail  for  fraudulent  pur* 
poses  in  addition  to  a  five  years'  sentence 
of  imprisonment  is  not  cruel  or  unusual  pun- 
ishment. Badders  v.  U.  S.  240  U.  S.  391,  36 
S.  Ct.  367,  60  U.  S.  (L.  ed.)  706.  See  also 
Moundaj  v.  U.  S.  225  Fed.  065, 140  C.  C.  A.  03. 

Violation  of  Fish  or  Game  Law, — ^In  State 
V.  Blake,  157  N.  G.  608,  72  S.  E.  1080,  it  was 
held  that  a  provision  in  the  Public  Laws 
prescribing  a  minimum  but  no  maximum 
punishment  for  permitting  pointer  dogs  to 
run  at  large  during  the  closed  season  for 
quail,  was  not  in  violation  of  the  provision 
in  the  North  Carolina  constitution  forbidding 
cruel  and  unusual  punishments.  And  in  Peo- 
ple V.  Anderson,  30  Cal.  App.  542,  159  Pac. 
211,  it  was  held  that  a  fine  of  $500  for  il- 
legal fishing  was  not  cruel  or  unusual  pun- 
ishment. 

Violation  of  Liquor  Law, — ^A  statute  im- 
posing a  fine  of  not  less  than  $150  or  more 
than  $400  for  soliciting  orders  for  intoxi- 
cants in  dry  territory  is  not  in  violation  of 
the  constitutional  provision  forbidding  exces- 
sive fines  or  cruel  and  unusual  punishments. 
Hayner  v.  State,  83  Ohio  St.  178,  93  N.  £. 
900.  An  act  of  the  legislature  imposing  a 
tax  on  operators  of  a  cold  storage  plant, 
where  intoxicating  liquors  are  stored,  in  pro- 
hibition territory,  does  not  violate  the  con- 
stitutional provision  against  cruel  and  ub- 
Qsual  punishment  when  the  tax  so  imposed 
is  double  the  amount  required  of  operators 
in  license  territory.  Ex  p.  Flake,  67  Tex. 
Crim.  216,  149  S.  W.  146.  A  fine  of  $200 
imposed  on  the  holder  of  a  wholesale  liquor 
license  for  failure  to  submit  samples  of  cer- 
tain liquors  to  the  secretary  of  state  for  in- 
spection is  not  cruel  or  unusual  punishment, 
aute  V.  Burlington  Drug  Co.  84  Vt.  243,  78 
AtL  882.  A  provision  that  any  person  who 
^nks  intoxicating  liquors  on  a  train  shall 
be  fined  not  less  than  twenty-five  or  more 
than  one  hundred  dollars  or  imprisoned  in 
the  county  jail  for  not  less  than  thirty  or 
more  than  one  hundred  dayS)  or  both,  is  not 
sQch  a  fine  or  imprisonment  as  to  amount  to 
cruel  and  unusual  punishment  within  the  con- 
stitutional provision.  Tarantine  v.  Louisville, 
«tc  R.  Co.  254  ni.  624,  Ann.  Cas.  1913B  1058, 
98  N.  E.  900.  A  fine  of  $150  for  each  offense 
of  selling  without  a  license  is  not  unusual  or 
excessive.  Russell  ▼.  State,  19  Wyo.  272,  116 
^c.  451.  And  see  the  reported  case.  In 
Bracy  v.  Com.  119  Va.  867,  89  S.  E.  144,  it 
vu  held  that  a  jail  sentence  of  thirty  days 
for  selling  intoxicating  liquors  without  a  li- 
cense was  not  cruel  or  unusual  punishment. 

In  Brinkley  v.  State,  125  Tenn.  871,  143 
S.  W.  1120,  a  statute  providing  that  the 
Ann.  Cas.  191 8B. — 26. 
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holder  of  a  federal  license  in  prohibition 
territory  should  be  punished  for  each  day 
that  he  was  unlawfully  in  possession  of  it 
was  held  not  to  be  valid,  the  court  saying: 
"Plaintiff  in  error,  in  taking  out  the  federal 
license  authorizing  him  to  retail  malt  liquor, 
was  not  seeking  to^redress  any  wrong  done  him 
in  his  person  or  property,  nor  was  it  in  fur- 
therance of  his  right  to  pursue  an  occupation 
guaranteed  him  under  the  law.  The  license 
was  taken  with  full  knowledge  upon  his  part 
that  the  act  of  paying  the  fees,  or  being  in 
possession  of  the  stamp,  would  raise  a  pre* 
sumption  sufficient  to  support  a  conviction  of 
crime  under  the  laws  of  this  state.  While 
the  license  would  protect  him  against  the 
federal  government  in  the  pursuit  of  the  occu- 
pation authorized  by  it  under  the  laws  of 
that  government,  it  at  the  same  time  brought 
him  into  direct  conflict  with  the  laws  of  this 
state,  and  created  a  presumption  that  he 
was  violating  the  law  against  the  sale  of  in-, 
toxicants.  The  mere  fact  that  he  might  be 
indicted,  fined,  and  punished  for  each  day 
that  he  was  in  possession  of  the  license  does 
not  make  the  fines  excessive,  or  the  punish- 
ment cruel  and  unusual.  The  conditions 
which  produce  the  fines  and  punishments  are 
created  by  his  act  alone.  A  fine  and  im- 
prisonment for  a  single  offense  under  this 
statute  is  not  claimed  to  be  excessive,  or  cru- 
el and  unusual.  Whether  there  should  be 
other  fines  and  imprisonments  is  wholly  with- 
in the  power  of  plaintiff  in  error.  Therefore, 
if  the  continued  violation  of  this  law  should 
result  in  excessive  fines  and  cruel  and  unusu- 
al punishments,  it  is  not  the  act  of  the  gov- 
ernment, but  is  the  voluntary  act  of  plain- 
tiff in  error." 

Miaeellaneous. — A  provision  imposing  a 
fine  of  not  less  than  $100  or  more  than 
$5000  on  a  corporation  for  violation  of 
the  bapking  act  of  Alabama  is  not  so 
cruel  or  unusual  as  to  violate  the  provi- 
sions of  the  constitutions  of  the  United 
States  or  the  state  of  Alabama.  Stand- 
ard Home  Co.  v.  Davis,  217  Fed.  904.  Im- 
prisonment for  failure  to  give  a  bond  for 
good  behavior  is  not  an  infliction  of  cruel  or 
unusual  punishment  within  the  meaning  of 
the  constitutional  provision.  Ex  p.  Glass 
(W.  Va.)  98  S.  E.  1036.  A  statute  providing 
that  those  operating  motor  vehicles  not 
their  own  in  a  reckless  and  negligent  manner 
shall  be  subject  to  a  penalty  of  from  two  to 
five  years  imprisonment  does  not  authorize 
cruel  or  unusual  punishment.  Singleton  v. 
Com.  164  Ky.  243,  175  S.  W.  372.  In  Ontai 
V.  U.  S.  188  Fed.  310,  110  C.  C.  A.  288,  it 
was  held  that  a  maximum  punishment  of 
imprisonment  for  two  years  and  a  fine  of 
$500,  for  one  who  knowingly  purchased 
property  from  a  soldier  is  not  a  cruel  or 
unusual  punishment.    In  State  v.  Shaft,  166 
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N.  C.  407,  Ann.  Cas,  1916C  627,  81  8.  E. 
932,  it  was  held  that  a  fine  of  one  thousand 
dollars  and  imprisonment  for  three  years  for 
inducing  a  woman  to  take  a  drug  to  procure  a 
miscarriage  was  not  in  violation  of  the  con- 
stitutional inhibition,  the  court  saying: 
''The  defendant  excepts  to  the  judgment  of 
the  court  on  the  ground  that  it  imposed  a 
cruel  and  an  unusual  punishment,  and  relies 
upon  the  case  of  State  v.  Lee,  166  N.  C.  260, 
80  S.  £.  977.  That  case  is  no  authority  in 
support  of  the  defendant's  contention.  The 
statute  in  this  case  prescribes  the  punishment 
to  not  less  than  one  year  nor  more  than  ten 
years,  and  a  fine  in  the  discretion  of  the  court. 
The  sentence  in  this  case  is  much  below  the 
limitation   prescribed   by   law." 

The  infliction  of  a  severer  punishment  on 
one  twice  convicted  of  crime  than  for  a  first 
offense,  is  not  cruel  or  unusual  punishment 
or  in  violation  of  the  constitutional  provi- 
.sion.  Graham  v.  West  Virginia,  224  U.  8. 
616,  32  S.  Ct.  683,  66  U.  8.  (L.  ed.)  917. 


WE88EIX 

V. 


Ohio  Supreme  Court — ^November  21,  1916. 


9&  Ohio  St.  21;  116  y.  E.  43, 


Xoan  Brokers  —  Chattel  ItOBMM  —  Va- 
lidity of  Regiilation. 

Chattel  loans  on  mortgage  security  or 
otherwise,  the  rate  of  interest  on  such  loans, 
and  the  ways  and  means  of  assigning  wages, 
are  proper  subjects  for  the  exercise  of  the 
police  power  by  the  general  assembly  of  the 
state. 

[See  note  at  end  of  this  case.] 

Same. 

Section  6346— 1  et  seq..  General  Code  (106 
Ohio  Laws,  p.  281),  is  a  constitutional  exer- 
cise of  police  power  by  the  genera]  assembly 
of  Ohio.  The  provision  in  section  6346 — 2  of 
said  act,  in  so  far  as  it  relates  to  the  revo- 
cation of  a  license  issued  pursuant  to  the 
act,  is  reserved  for  future  consideration  in 
cases  in  which  such  question  may  properly  be 
raised. 

[See  note  at  end  of  this  case.] 

Constitutional     Law     —     Matnro     and 
Scope  of  police  Power. 

The  "police  power"  in  effect  sums  up  the 
whole  power  of  government,  and  all  other 
powers  are  only  incidental  and  ancillary  to 
the  execution  of  the  police  power;  it  is  that 
full,  final  power  involved  in  th^  administra- 


tion of  law  as  the  means  to  the  administrsr 
tion  of  practical  justice. 

Error  to  Court  of  Appeals,  Hamilton 
county. 

Habeas  corpus  proceeding.  Herman  Wes- 
selK  relator,  and  Charles  L.  Timberlake, 
defendant  Judgment  for  defendant  in  Com- 
mon Pleas  Court.  Judgment  affirmed  by 
Court  of  Appeals.  Plaintiff  brings  error. 
Affjbmbd. 

m 

[21]  On  September  17,  1916,  plaintiff  in 
error.  Plerman  Wessell,  was  arrested  by  a 
constable.  Charles  L.  Timber  lake,  charged 
with  violation  of  Section  6346-1,  General 
Code  (106  0  L..  281)  in  that  said  VYessell 
"did  on  or.  about  the  17th  day  of  September, 
1915,  in  the  county  of  Hamilton  and  state 
of  Ohio,  unlawfully"  etc.,  engage  and  con- 
tinue in  the  business  o(  making  loans  on 
plain  notes  [22]  at  a  charge  or  rate  of  inter- 
est in  excess  of  eight  per  cent  per  annum, 
without  a  license. 

On  the  same  date  Wessell  was  brought  be- 
fore the  common  pleas  court  of  Hamilton 
county  on  a  writ  of  habeas  corpus,  and  the 
sole  ground  upon  which  it  was  sought  to 
have  him  released  was  the  alleged  iinconsti- 
tutionality  of  the  law  under  which  he  was 
arrested. 

On  April  28,  1916,  the  common  pleas  court, 
by  its  Judgment  entry,  declared  this  law  valid, 
and  on  May  3,  1916,  the  judgment  of  the 
common  pleas  court  Was  duly  aiBrmed  i^ 
the  court  of  appeals.  Proper  exceptiims  were 
taken  by  plaintiff  in  error  to  the  judgments 
rendered. 

The  only  questions  to  be  discussed  are 
those  which  pertain  to  the  validity  of  the 
provisions  of  the  act  known  as  the  "Loan 
Law/'  which  act  is  as  follows: 

"See.  6346-1.  It  shall  be  unlawful  for  any 
person,  firm,  partnership,  association  or  cor- 
poration, to  engage,  or  continue,  in  the  busi- 
ness of  making  loans,  on  plain,  endorsed,  or 
guaranteed  notes,  or  due  bills,  or  otherwise, 
or  upon  the  mortgage  or  pledge  of  chattels  or 
personal  property  of  any  kind,  or  of  purchas- 
ing or  making  loans  on  salaries  or  wage  earn- 
ings, or  of  furnishing  guarantee  or  security 
in  connection  with  any  loan  or  purchase,  as 
aforesaid,  at  a  charge  or  rate  of  interest  in 
excess  of  eight  per  centum  per  annum,  in- 
cluding all  charges,  without  first  having  ob- 
tained a  license  so  to  do  from  the  superin- 
tendent of  banks  and  otherwise  complying 
with  the  provisions  of  this  act. 

[23]  "Sec.  6346-2.  Any  person,  firm,  part- 
nership, corporation  or  association  desir- 
ing to  obtain  a  license,  shall  apply  therefor, 
under  oath,  on  forms  prescribed  by  the  su- 
perintendent of  banks;  and  by  paying  annu- 
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ally  to  the  superintendent  of  banks,  a  license 
fee  in  the  sum  of  one  hundred  dollars,  shall 
be  entitled  to  obtain  a  license,  which  license 
fee  shall  include  the  entire  cost  of  inspec- 
tions, for  a  period  of  one  year.  The  said  li- 
cense shall  be  issued  by  the  superintendent 
of  banks,  and  shall  expire  the  first  day  of 
March,  next  following  the  date  of  its  issu- 
ance, except  that  the  fee  of  one  hundred 
dollars  herein  proyided  shall  be  apportioned 
for  that  part  of  the  year  1915  remaining 
after  the  date  when  this  act  shall  become 
law,  but  thereafter  no  abatement  of  said 
charge  shall  be  made  if  licenses  are  issued  for 
less  than  one  year,  and  no  other  or  further 
license  fee  shall  be  reqflired  from  any  such 
licensee,  by  the  state  or  any  municipality 
nor  shall  any  fees  or  charges  be  collected  un- 
der section  736  of  the  Qeneral  Code.  Every 
such  license  and  bond  hereinafter  provided 
for  shall  be  renewed  annually  on  the  first  day 
of  March  in  each  year.  No  license  shall  be 
granted  to  any  person,  firm,  partnership,  cor- 
poration or  association  unless,  and  until, 
such  applfcant  shall,  in  writing,  and  in  due 
form,  to  be  first  approved  by  and  filed  with 
the  superintendent  of  banks,  appoint  an 
agent,  a  resident  of  the  state  of  Ohio,  and 
county  where  his  office  is  to  be  located,  upon 
vhom  all  judicial  and  other  process,  or  legal 
notice,  directed  to  such  applicant  may  be 
serred;  and  in  case  of  the  death,  removal  from 
the  state,  or  any  legal  disability  or  dis- 
qualification of  any  such  [24]  agent,  service 
of  such  process  or  notice  may  be  made  upon 
the  superintendent  of  banks.  The  said  su- 
perintendent of  banks  may  revoke  any  license, 
if  the  licensee,  his  officers,  agents,  or  em- 
ployees shall  violate  any  of  the  provisions 
of  this  act.  Whenever,  for  any  cause,  such 
license  is  revoked,  said  superintendent  of 
banks  shall  not  issue  another  to  said  licensee 
until  the  expiration  of  at  least  one  year  from 
the  date  of  revocation  of  such  license.  Every 
such  applicant  shall  execute  and  file  a  bond 
to  the  state  of  Ohio  in  the  penal  sum  of  two 
thousand  dollars  with  the  superintendent  of 
banks,  to  be  approved  by  him,  for  the  faithful 
observance  of  all  provisions  of  this  act.  Any 
person  claiming  to  be  injured  by  a  viola- 
tion of  this  act  by  a  licensee  may  maintain  an 
action  on  said  bond. 

"Sec.  6340-3.  Application  for  a  license  shall 
Btate  fully  the  name  or  names,  and  address,  of 
the  person  or  corporation,  and  of  every  mem- 
ber of  the  firm,  partnership,  or  association 
authorized  to  do  business  thereunder,  and  the 
location  of  the  office  or  place  of  business  in 
which  the  business  is  conducted;  and  in  the 
case  of  a  corporation,  shall  also  state  the 
date  and  place  of  its  incorporation,  the  name 
and  address  of  its  manager  for.  the  period 
for  which  the  license  is  issued,  and  the  names 
and  addresses  of  iti^  directors  for  the  period 


for  which  the  license  is  issued,  and  the  name 
and  address  of  the  agent  as  provided  in 
section  6346-2  of  this  act.  Such  license  shall 
be  kept  posted  in  a  conspicuous  place  in  the 
office  where  the  business  is  transacted.  No 
person,  firm,  partnership,  corporation  or  asso- 
ciation so  licensed,  shall  transact  or  so- 
licit business  under  any  [25]  other  naitie. 
Not  more  than  one  office  or  place  of  business 
shall  be  maintained  under  the  same  license. 
But  in  case  of  removal,  the  superintendent  of 
banks,  may,  on  application,  endorse  thereon  a 
transfer  to  the  new  place  of  business,  with 
the  date  of  transfer,  and  from  the  time  of 
such  endorsement,  the  new  place  so  designated 
shall  be  deemed  the  place  designated  in  the 
license. 

"Sec.  6346-4.  The  superintendent  of  banks 
shall,  either  personally,  or  by  such  person  or 
persons  as  he  may  appoint  for  the  purpose,  at 
least  once  a  year,  and  oftener,  if  he  deems 
it  advisable,  investigate  the  business  and  af- 
fairs of  every  such  licensee,  and  for  that 
purpose  shall  have  free  access  to  the  vaults, 
books  and  papers  thereof,  and  other  sources  of 
information  with  regard  to  the  business  of 
such  licensee  and  whether  it  has  been  trans- 
acted in  accordance  with  this  act.  Said  super- 
intendent of  banks,  and  every  examiner  ap- 
pointed by  him,  shall  have  authority  to  ex- 
amine, under  oath  or  affirmation,  any  person 
whose  testimony  may  relate  to  the  business 
of  any  such  licensee  or  alleged  violation 
herein. 

"Sec.  6346-6.  No  such  licensee  or  licenseea 
shall  make  a  loan  or  purchase  or  furnish 
guaranty,  or  security,  as  hereinbefore  pro- 
vided at  a  greater  total  charge,  including  in- 
terest, than  three  per  cent  per  month;  except 
that  on  loans  that  do  not  exceed  fifty  dollars 
in  amount,  in  whatever  manner  made  pay- 
able, an  inspection  fee  of  not  to  exceed  one 
dollar  may  be  collected  at  the  time  the  loan 
is  made,  when  such  loan  is  made  for  a  period 
of  not  less  than  four  months;  and  such  in- 
spection fee  shall  not  [26]  be  imposed  upon 
the  same  borrower  for  any  new  or  additional 
loan  made  within  four  months  after  such 
charge  has  been  imposed.  Said  three  per  cent 
per  month  shall  not  be  paid  .in  advance  and 
shall  be  computed  on  unpaid  monthly  bal- 
ances, without  compounding  interest  or 
charges.  No  bonus,  fees,  expenses,  or  de- 
mands of  any  nature  whatsoever,  other  than 
said  inspection  fee  and  said  total  charge  of 
three  per  cent  per  month  (which  shall  in- 
clude interest)  as  hereinbefore  provided,  shall 
be  made,  paid,  or  received,  directly  or  in- 
directly, for  such  loans,  purchases  or  fur- 
nishing guaranty  or  security,  wage  asaigs* 
ments  or  advancements  except  court  coats 
upon  the  actual  foreclosure  of  the  security 
or  upon  the  entry  of  judgment.  Nothing  in 
this  act  shall   apply  to  pawn  brokers  who 
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obtain  a  municipal  license  as  provided  in 
sections  6337  to  6346,  inclusive,  of  the  Gen- 
eral Code  or  to  national  banks  or  to  state 
banks  or  any  person,  partnership,  association 
or  corporation  whose  business  now  comes  un- 
der the  supervision  of  the  superintendent  of 
banks.  No  charge  or  fee  shall  be  made  unless 
the  loan  is  actually  made.  A  copy  of  this 
section  shall  be  furnished  each  borrower  at 
the  time  the  loan  is  made. 

"Sec.  6346-6.  Every  person,  firm,  partner- 
ship, corporation  or  association  licensed  as 
Iierein  provided,  shall  give  to  the  assignor, 
borrower,  or  pledger,  a  statement  upon  which 
shall  be  written  in  ink,  typewritten  or  print- 
ed, the  name  of  the  licensee  making  such  loan 
or  purchase,  name  of  the  assignor,  borrower 
or  pledger,  the  amount  of  the  loan,  the  rate 
or  amount  of  interest  charged,  the  [27]  date 
when  the  loan  is  made,  and  the  date  when 
payable;  and  shall  also  give  the  assignor, 
borrower,  or  pledger,  a  receipt  for  each  pay- 
ment of  principal  or  interest. 

''Sec.  6346-7.  No  assignment  of  any  sal- 
ary, wages  or  earnings,  or  any  part  thereof 
given  to  secure  a  loan  shall  be  valid  unless  the 
same  shall  be  in  writing,  signed  in  person  by 
the  person  making  the  same;  and  if  such 
person  is  married  and  living  with  husband 
or  wife,  signed  also  by  the  husband  or  wife 
of  such  person,  as  the  case  may  be.  Nor 
shall  any  such  assignment  be  valid  unless 
the  same  shall  be  in  writing  and  made  to 
secure  a  debt  contracted  simultaneously  with 
the  execution  of  such  assignment,  with  all 
blank  spaces  therein  filled  in  with  ink  or 
typewriting,  together  with  the  date,  names  of 
the  assignor  and  assignee,  the  amount  for 
which  such  assignment  is  made,  together  with 
the  rate  of  interest  charged. 

"The  term  assignment  as  used  in  this  sec- 
tion shall  include  every  instrument  purport- 
ing to  transfer  an  interest  in  or  any  authority 
to  collect  the  wages,  salary  or  earnings  of 
such  person.  Any  assignment  of  wages,  sal- 
ary or  earnings,  made  in  accordance  with  the 
provisions  of  this  section  shall  bind  the 
wages,  salary  or  earnings  earned  or  to  be 
earned  by  the  assignor  until  the  loan  secured 
by  such  assignment  and  interest  thereon  is 
fully  paid,  but  no  assignment  or  conveyance 
of  wages,  salary  or  earnings  to  be  earned  in 
the  future  g^ven  to  secure  a  loan  shall  be 
binding  for  a  sum  in  excess  of  fifty  per  cent 
of  the  amount  due  or  to  become  due  the  per- 
son making  such  assignment. 

[28]  "In  order  to  obtain  a  priority  of  any 
such  assignment  over  any  other  assignment, 
the  holder  thereof,  shall  deposit  a  true  copy 
with  the  recorder  of  the  county  where  the 
person  making  such  assignment,  if  a  resi- 
dent of  the  state,  resides,  or  if  not  a  resident 
of  the  state,  then  with  the  recorder  of  the 
county  where  such  assignment  is  made,  to- 
frether  with  a  sworn  statement  by  the  holder, 


his  agent,  or  attorney,  of  the  amount  due, 
and  the  rate  of  interest  charged.  All  such 
assignments  shall  be  filed  and  preserved  by 
the  recorder  as  provided  in  section  8562  of 
the  General  Code.  When  so  deposited,  any 
such  assignment  shall  have  priority  over  any 
other  assignment  subsequently  deposited  as 
herein  provided. 

"Every  such  assignment  so  filed  shall  be 
void  as  against  other  assignments  to  cred- 
itors of  the  person  making  it  after  the  ex- 
piration of  one  year  from  the  filing  thereof, 
unless  within  thirty  dayis  next  preceding  the 
expiration  of  said  period  of  one  year  a  true 
copy  thereof,  together  with  a  .sworn  state- 
ment by  the  holder  •thereof,  his  agent  or  at- 
torney, of  the  amount  then  due  and  rate  of 
interest  charged  is  refiled  with  the  county 
recorder  as  herein  provided. 

"A  sworn  copy  of  such  assignment  so  filed 
together  with  a  statement  of  the  amount  due 
filed  with  any  employer  of  the  assignor  shall 
bind  not  exceeding  fifty  per  cent  of  any  sal- 
ary, wages  or  earnings  due  or  to  become  due 
such  assignor  from  the  time  the  same  is  filed 
with  such  employer  until  any  such  loan  and 
interest  is  fully  paid  and  discharged. 

[29]  "Sec.  6346-8.  Any  person,  firm,  part- 
nership,  corporation  or  association,  and  any 
agent,  ofiicer  or  employee  thereof,  violating 
any  provision  of  this  act,  shall  for  the  first 
offense  be  fined  not  less  than  fifty  dollars 
nor  more  than  two  hundred  dollars  and  for  a 
second  offense  not  less  than  two  hundred  nor 
more  than  five  hundred  dollars,  and  impris- 
oned for  not  more  than  six  months.  The  su- 
perintendent of  banks  upon  such  second  con- 
viction shall  revoke  any  license  theretofore 
issued  to  such  person,  firm,  partnership,  cor- 
poration or  association.  Any  instruments 
taken  in  connection  with  the  transaction  upon 
which  the  conviction  is  made,  shall  be  il- 
legal, void  and  of  no  effect,  and  it  shall 
then  be  the  duty  of  the  superintendent  of 
banks  to  so  notify  the  borrower  in  writin^^. 
Any  charge  of  interest  paid  in  excess  of  that 
provided  herein  may  be  recovered  by  the 
payor  in  an  action  at  law. 

"Sec.  6349-9.  The  superintendent  of  banks 
shall  enforce  the  provisions  of  this  act,  make 
all  reasonable  effort  to  discover  alleged  vio- 
lators, notify  the  proper  prosecuting  officer 
whenever  he  has  reasonable  grounds  to  be- 
lieve that  a  violation  has  occurred,  act  as 
complainant  in  the  prosecution  thereof,  aid 
such  officers  to  the  best  of  his  ability  in  such 
prosecution,  and  make  a  separate  report  to 
the  governor  at  the  end  of  each  fiscal  year. 
The  superintendent  of  banks  shall  employ  the 
assistant  or  assistants  necessary,  in  his  judg- 
ment, to  make  the  investigation  and  inspec- 
tion provided  for  in  this  act. 

[30]  "Sec.  6346-10.  Any  licensee,  or  li- 
censees,  who  holds  a  license  under  the  pro- 
visions  of   sections   6346-1,   6346-2,   6346-3, 
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6346-4,  6346-5,  6346-6  and  6346-7,  of  the 
General  Code,  inclusive,  which  hag  not  yet 
expired,  and  who  shall  present  his  license 
for  cancellation  to  the  superintendent  of 
banks  herein,  shall  receive  therefor  a  credit 
in  the  amount  of  ten  dollars,  and  the  su- 
perintendent of  banks  shall  credit  the  same 
upon  the  license  herein. 

"Section  2.  Should  any  section  or  provi- 
sion of  this  act  be  decided  by  the  courts  to  be 
unconstitutional  or  invalid,  the  same  shall 
Bot  affect  the  validity  of  the  act  as  a  whole 
or  any  part  thereof,  other  than  the  part  so 
decided  to  be  unconstitutional. 

''Section  3.  That  original  sections  6346-1, 
6346-2,  6346-3,  6346-4,  6346-6,  6346-6  and 
6346-7  of  the  General  Code,  inclusive,  and  all 
other  acts  or  parts  of  acts  inconsistent  with 
this  act  be,  and  the  same  are  hereby  re- 
pealed.'* 

Miller  d  Fester  for  plaintiff  in  error. 

Edicard  C.  Turner,  Ecmhy  R,  Jones,  George 
B.  Okey,  Hugh  Huntington,  E.  0,  Lloyd,  John 
J.  Chester  and  Albert  M,  CalUmd  for  defend- 
ant in  error. 

Wana3£AKEb,  J. — ^It  is  claimed  that  tho 
foregoing  statute,  known  as  the  "Loan  Law," 
Tiolates  the  following  provisions  of  the  Con- 
stitution of  Ohio: 

Section  1,  Article  I.  "All  men  .  .  .  have 
certain  inalienable  rights,  among  which  are 
those  [31]  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing,  and  protecting 
property." 

Section  16,  Article  I.  "All  courts  shall  be 
open  and  every  person,  for  an  injury  done 
him  in  his  lands,  goods,  person,  or  reputa- 
tion, shall  have  remedy  by  due  course  of 
law." 

It  is  further  claimed  that  this  act  vio- 
lates the  provisions  of  Section  1  of  the  14th 
Amendment  to  the  Federal  Constitution, 
which  reads  in  part: 

"No  State  shall  make  or  enforce  any  law 
which  shall  abride  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  nor  shall 
any  State  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

Plaintiff  in  error  in  his  brief  gives  the  fol- 
lowing bill  of  particulars  as  a  basis  for  the 
claim  of  unconstitutionality: 

(a)  "It  gives  authority  to  the  superin- 
tendent of  banks  to  revoke  a  license  if  the 
licensee  violates  'any  of  the  provisions  of  this 
act.' " 

ih)  "The  superintendent  of  banks  is  made 
the  sole  and  final  judge  as  to  whether  or  not 
&ny  violation  has  taken  place.  There  is  no 
provision  for  an  appeal  to  the  courts  or  other- 
wise." 


(c)  "There  is  nothing  to  prevent  the  bank 
superintendent  from  holding  an  unfair  and 
ex  parte  hearing,  and  in  fact,  he  would  not 
have  to  hold  any  hearing  at  all,  but  could 
arbitrarily  revoke  the  license." 

(d)  That  the  exemptions  and  classifica- 
tions provided  for  in  such  statute  are  arbi- 
trary and  unreasonable,  [82]  and  therefore 
deny  due  process  of  law  and  the  equal  pro- 
tection of  the  laws. 

The  chief  case  relied  upon  by  plaintiff  in 
error  to  sustain  his  contentions  is  Geiger- 
Jones  Co.  v.  Turner,  as  found  in  a  lengthy 
opinion  of  the  United  States  district  court,  re- 
ported in  the  Ohio  Law  Reporter  under  date 
of  April  17,  1916,  14  Ohio  L,  Rep.  185,  230 
Fed.  233. 

It  must  be  conceded  that  if  that  judgment 
and  opinion  correctly  interpreted  the  various 
constitutional  provisions  involved,  and  cor- 
rectly applied  them  to  the  statute  in  ques- 
tion that  judgment  and  the  reason  therefor 
would  apply  in  the  case  at  bar  and  demand  a 
reversal  of  the  judgments  below;  for,  in  the 
main,  the  alleged  grievances  in  the  so-called 
"Blue  Sky  Law"  are  substantially  the  same 
as  the  alleged  grievances  in  the  "Loan  Lew." 

Since  the  submission  of  this  case  to  this 
court,  and  prior  to  the  preparation  of  this 
'opinion,  the  United  States  supreme  court 
has  reviewed  the  decision  in  the  Geiger-Jones 
case  and,  with  but  one  judge  dissenting,  has 
reversed  said  judgment.  Hall  v.  Geiger-Jones 
Co.  242  U.  S.  639,  Ann.  Cas.  1917C  643,  37 
S.  Ct.  217.  The  reversal  is  clear  and  com- 
prehensive on  practically  all  the  various 
grounds  set  forth  in  the  opinion  of  the  United 
States  district  court.  , 

The  opinion  of  the  supreme  court  of  the 
United  States  is  very  illuminating  upon  many 
of  the  questions  involved  in  this  case. 

If  the  loan-act  statute  be  a  constitutional 
exercise  of  governmental  power,  it  is  con- 
ceded that  it  is  so  [33]  by  virtue  of  what 
is  known  as  the  police  power  of  the  state. 

Definitions  of  police  power,  giving  with 
precision  its  latitude  and  longitude  with  ex- 
actness, have  not  been  attempted  by  any 
courts.  It  is  wise  that  it  is  so,  because  this, 
like  many  of  the  subject-matters  of  the  law, 
is  constantly  in  the  process  of  evolution  and 
development,  and  must  be  adapted  to  the 
social,  industrial  and  commercial  conditions 
of  the  times. 

The  police  power  in  effect  sums  up  the 
whole  power  of  government.  All  other  pow- 
ers are  only  incidental  and  ancilliary  to  the 
execution  of  the  police  power.  It  is  ^at 
full,  final  power  that  is  involved  in  the  ad- 
ministration of  law  as  a  means  to  the  ad- 
ministration of  practical  justice. 

Mr.  Justice  Day  in  a  well-considered  opin- 
ion has  discussed  the  police  power  at  some 
length.     His  views  are  helpful  in  this  case. 
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In  Sligh  V.  Kirkwood,  237  U.  S.  52,  36 
S.  Gt.  501,  59  U.  S.  (L.  ed.)  835,  at  page 
6S,  he  discusses  the  nature  and  scope  of  thia 
power  in  the  following  language: 

"The  limitations  upon  the  police  power  are 
hard  to  define,  and  its  far-reaching  scope 
has  been  recognized  in  many  decisions  of  this 
court.  At  an  early  day  it  was  held  to  em- 
brace every  law  or  statute  which  concerns  the 
whole  or  any  part  of  the  people,  whether  it 
related  to  their  rights  or  duties,  whether  it 
respected  them  as  men  or  citizens  of  the 
state,  whether  in  their  public  or  private  re- 
lations, whether  it  related  to  the  rights  of 
persons  or  property  of  the  public  or  any  in- 
dividual within  [34]  the  state.  New  York 
V.  Miln,  11  Pet.  102,  139  [9  U.  S.  (L.  ed.) 
648].  The  police  power,  in  its  broadest  sense, 
includes  all  legislation  and  almost  every  func- 
tion of  civil  government.  Barbier  v.  Connolly, 
113  U.  S.  27  [5  S,  Ct.  357,  28  U.  S.  (L.  ed.) 
923].  It  is  not  subject  to  definite  limitations, 
but  is  coextensive  with  the  necessities  of  the 
case  and  the  safeguards  of  public  interest. 
Camfield  v.  U.  S.  167  U.  S.  518,  524  [17  S. 
Ct.  864,  42  U.  S.  (L.  ed.)  260].  It  embraces 
regulations  designed  to  promote  public  con- 
venience or  the  general  prosperity  or  welfare, 
as  well  as  those  specifically  intended  to  pro- 
mote the  public  safety  or  the  public  health.. 
Chicago,  etc.  R.  Co.  v.  Illinois,  200  U.  8.  561, 
692  [4  Ann.  Cas.  1175,  20  S.  Ct.  341,  50 
U.  S.  (L.  ed.)  596].  In  one  of  the  latest 
utterances  of  this  court  upon  the  subject,  it 
was  said:  'Whether  it  is  a  valid  exercise 
of  the  police  power  is  a  question  in  the  case, 
and  that  power  we  have  defined,  as  far  as  it 
Is  capable  of  being  defined  by  general  words, 
a  number  of  times.  It  is  not  susceptible  of 
circumstantial  precision.  It  extends,  we  have 
said,  not  only  to  regulations  which  promote 
the  public  health,  morals,  and  safety,  but 
to  those  which  promote  the  public  conven- 
ience or  the  general  prosperity.  .  .  .  And 
further,  'It  is  the  most  essential  of  powers, 
at  times  the  most  insistent,  and  always  one 
of  the  least  limitable  of  the  powers  of  gov- 
ernment."' Eubank  v.  Richmond,  226  U.  S. 
137,  142  [Ann.  Cas.  1914B  192,  33  S.  Ct. 
76,  57  U.  S.  (L.  ed.)  156,  42  L.R.A.(N.S.) 
1123]." 

The  title  of  the  original  loan  act  is  as 
follows : 

"To  regulate  and  license  the  loaning  of 
money  upon  chattels  or  personal  property 
of  any  kind  and  of  purchasing  or  making 
loans  upon  salaries  or  wage  earnings."  (102 
O.  L.,  469.) 

[35]  In  the  main,  so  far  as  it  applies 
to  the  case  before  us,  it  is  an  act  to  prevent 
usury. 

The  right  to  regulate  the  rate  of  interest 
by  law  is  as  old  as  government  itself. 

"Tiie  taking  of  interest  for  the  loan  of 
money,  or  at  least  taking  excessive  interest, 


has  been  regarded  with  abhorrence  from  the 
earliest  times.  We  are  told  that  such  usurj 
was  prohibited  by  the  early  laws  of  the  Chi- 
nese and  Hindus,  and  by  the  Koran."  39 
Cyc.  889. 

Moses  announces  it  as  follows: 

"If  thou  lend  money  to  any  of  my  people 
that  M  poor  by  thee,  thou  shalt  not  be  to  him 
as  an  usurer,  neither  shalt  thou  lay  upon  him 
usurv."    Exodus  XXII,  25. 

Originally  the  word  "usury"  applied  to  all 
rates  of  interest.  Later  it  was  applied  only 
to  illegal  or  excessive  rates  of  interest. 

It  is  significant  that  Abraham  Lincoln  in 
1832,  when  he  was  but  twenty-three  years  of 
age,  in  a  campaign  for  the  general  assembly 
of  Illinois,  declared  in  an  open  circular  to  the 
people  of  his  county  that  usury  was  then  an 
obnoxious  practice  in  the  state  of  Illinois  and 
that  he  stood  for  a  law  against  it. 

Legislation  against  usury  has  been  recog- 
nized by  all  the  leading  nations  of  the  world 
from  time  almost  immemorial.  Excessive  or 
usurious  rates  of  interest  assessed  or  charged 
against  the  poor  and  needy,  against  those 
whose  small  incomes  are  too  often  wiped  away 
by  illness,  enforced  idleness  or  financial  re- 
verses, have  been  vigilantly  denounced  by  the 
laws  of  all  lands. 

[36]  It  would  seem  now  too  late  to  chal- 
lenge the  constitutionality  of  such  legislation 
upon  the  ground  that  it  is  a  denial  of  the 
right  of  property  or  liberty  of  contract. 

The  right  of  property,  or  liberty  of  contract 
with  reference  to  property,  is  by  our  own  con- 
stitution made  "subservient  to  the  public 
welfare."  Where,  therefore,  a  statute  seeks 
to  accomplish  such  purpose  as  prevention  of 
usury,  such  statute  is  clearly  witliin  the 
police  power  of  the  state  of  Ohio  under  the 
provisions  of  both  the  state  and  federal  con- 
stitutions, unless  some  part  of  the  machinery 
for  its  administration  may  violate  some  pro- 
vision of  state  or  federal  constitution. 

It  is,  however,  suggested,  from  the  title  of 
the  act,  that  the  statute  and  the  various  sec- 
tions thereof  do  not  constitute  a  regulation 
of  interest  rates,  but  really  undertake  to 
regulate  business,  indeed  to  prohibit  the  same, 
and  as  such  are  a  denial  of  the  right  of  prop- 
erty— ^the  taking  of  property  without  due 
process  of  law. 

While  the  right  of  a  state  to  regulate  busi- 
ness, trade  or  occupation  is  of  much  later 
recognition  and  development  than  the  right 
to  regulate  the  rate  of  interest,  it  nevertheless 
is  equally  well  settled  to-day,  that,  in  the 
interest  of  the  public  welfare,  business,  trades 
and  occupations  may  be  so  regulated  as  to 
prevent  extortion,  fraud,  restraint,  monopo- 
listic control  of  products  or  prices,  and  so  on. 

\V1i ether  or  not  the  business  of  chattel 
loans  is  fairly  within  the  police  power  of  the 
state  is  no  longer  an  open  question  in  Ohio. 
This  court  in  [37]  Sanning  v.  Cincinnati,  81 
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Ohio  St.  142,  00  N.  K  125,  25  L.R.A.(N.S.) 
686,  in  the  first  paragraph  of  the  syllabus  in 
that  case,  has  stated  the  generally  accepted 
doctrine: 

"The  state  may,  in  the  exercise  of  the  po- 
lice  power,  license  and  regulate  chattel  mort- 
gage and  salary  loan  brokers;  and  it  may 
delegate  authority  to  do  so  to  municipal 
eorporations." 

So  it  matters  not  whether  the  purpose 
of  the  statute  be  the  regulation  of  a  busi- 
ness or  the  denouncement  of  usury ;  in  either 
event  the  paramount  purpose  of  the  statute 
is  within  the  legal  exercise  of  the  police  power 
of  the  state. 

We  come  now  to  consider  the  second  ques- 
tion as  to  whether  or  not  the  plans  and  pro- 
risions  of  the  statute  for  the  promotion  of 
such  purposes  are  a  legal  exercise  of  such  po- 
lice  power. 

The  legal  machinery  provided  by  the  stat- 
ute for  the  enforcement  of  its  provisions  ob* 
Tlously  must  be  operated  by  some  officer  or 
board.  The  statute  designates  the  superin- 
tendent of  banks  as  such  officer.  He  grants 
the  license  provided  for  by  the  act,  and  agree- 
able to  the  act  may  revoke  a  license.  He  is 
merely  the  executive  of  the  state  for  the 
enforcement  of  the  statute,  and  the  presump- 
tion surely  is  that  he  would  exercise  his  dis- 
cretion fairly  and  justly  in  accordance  with 
the  purpose,  terms  and  spirit  of  the  act. 

No  serioQB  claim  is  made  that  the  provi- 
sions of  the  statute  relating  to  the  granting 
of  licenses  are  in  any  wise  unconstitutional, 
particularly  because  of  any  broad  discretion 
or  arbitrary  power  lodged  in  such  superin- 
tendent of  banks  touching  the  issuing  of  li- 
censes. The  statute  in  this  respect  practi- 
cally [38]  deprives  him  of  the  exercise  of 
any  discretion  and  recognizes  him  only  as  a 
ministerial  officer. 

Section  6346-2  provides  for  the  application 
for  such  license,  the  payment  of  the  fee  of 
$100  therefor,  and  the  term  of  such  license. 
Ko  complaint  is  made  that  the  license  fee  is 
unreasonable,  or  that  any  of  the  provisions 
expressed  in  the  statute  for  the  issuing  of  the 
license  are  arbitrary  or  unreasonable. 

But  it  is  claimed  that  the  classifications 
and  exemptions  made  by  the  statute,  as  to 
thoae  required  and  not  required  to  obtain  li- 
<^8es,  render  the  statute 'null  and  void;  be- 
cause, it  ia  claimed,  such  do  not  give  the 
petitioner  the  "equal  protection  of  the  laws." 

Naturally  questions  of  this  character  are 
more  frequently  before  the  United  States 
wpreme  court,  under  the  due-process  and 
«qual-protection-of-the-laws  clauses  of  the 
Uth  Amendment,  than  in  any  other  court 
of  last  resort.  That  court  has  passed  upon 
these  questions  very  frequently  and  very 
recently  in  a  number  of  celebrated  and  well- 
considered  cases.     One  of   the   most  recent 


cases  is  that  of  Rast  v.  Van  Deman,  etc.  Co. 
240  U.  S.  342,  Ann.  Gas.  1917A  421,  36  S.  Ct. 
370,  60  U.  S.  (L.  ed.)  679,  L.R.A.1917A  421, 
known  as  the  Trading  Stamp  case. 

Mr.  Justice  McKenna  in  his  opinion  in  that 
case  lays  down  the  correct  doctrine  that  has 
been  generally  followed  by  the  United  States 
supreme  court,  and  most  of  the  state  courts. 
The  lower  courts  in  the  trading  stamp  cases 
had  held  that  the  use  of  coupons,  or  trading 
stamps,  was  only  a  mode  of  legitimate  ad- 
vertising, and  that  no  distinction  [39]  could 
be  made  as  between  business  men  who  used 
such  trading  stamps  and  the  business  men 
who  did  not  use  such  trading  stamps. 

Mr.  Justice  McKenna  upon  that  point,  at 
page  357,  uses  this  language: 

''The  difference  between  a  business  where 
coupons  are  used,  even  regarding  their  use  as 
a  means  of  advertising,  and  a  business  where 
they  are  not  used,  is  pronounced.  Complain- 
ants are  at  pains  to  display  it.  The  legisla- 
tion which  regards  the  difference  is  not  arbi- 
trary within  the  rulings  of  the  cases.  It  is 
established  that  a  distinction  in  legislation 
is  npt  arbitrary,  if  any  state  of  facts  rea-- 
sonably  can  be  conceived  that  would  sustain 
it,  and  the  existence  of  that  state  of  facts 
at  the  time  the  law  was  enacted  must  be  as- 
sumed. Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  78,  Ann.  Cas.  1912C  160,  31  S. 
Ct.  337,  66  U.  S.  (L.  ed.)  369.  It  makes 
no  difference  that  the  facts  may  be  disputed 
or  their  effect  opposed  by  argument  and 
opinion  of  serious  strength.  It  is  not  within 
the  competency  of  the  courts  to  arbitrate  in 
such  contrarietv.  Chicago,  etc.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  549  [31  S.  Ct.  259,  55  U.  S. 
(L.  ed.)  328];  German  Alliance  Ins.  Co.  v. 
Kansas,  233  U.  S.  389,  413,  414,  34  S.  Ct. 
612,  58  U.  S.  (L.  ed.)  1011,  L.R.A.1915C 
1189;  Price  v.  Illinois,  238  U.  S.  446,  452,  35 
S.  Ct.  892,  59  U.  S.  (K  ed.)  1400. 

'It  is  the  duty  and  function  of  the  legis- 
lature to  discern  and  correct  evils,  and  by 
evils  we  do  not  mean  some  definite  injury  but 
obstacles  to  a  greater  public  welfare.  Eu- 
bank V.  Richmond,  226  U.  S.  137,  142  [Ann. 
Cas.  1914B  192,  33  S.  Ct.  76,  57  U.  S. 
(L.  ed.)  156,  42  L.R.A.(N.S.)  1123];  Sligh 
V.  Kirkwood,  237  U.  S.  52,  59,  35  S.  Ct  501, 
69  U.  S.  (L.  ed.)  835.  And,  we  repeat,  *it 
may  make  discriminations  if  founded  on  dis- 
tinctions that-  we  cannot  pronounce  unrea- 
sonable and  purely  arbitrary.'  Quong  Wing 
[40]  V.  Kirkendall,  223  U.  S.  59,  62  [32  S. 
Ct.  192,  66  U.  S.  (L.  ed.)  350],  and  the  cases 
cited  above." 

This  same  doctrine  as  to  classifications  and 
exemptions  is  reviewed  and  reaffirmed  by  Jus- 
tice McKenna  in  the  Geiger-Jones  case,  su- 
pra, where  he  quotes  from  the  briefs  of  coun- 
sel for  the  Geiger-Jones  Company,  specifying 
ft    large    number    of    discriminations    urged 
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against  tlie  statute  wherein  the  statute  un- 
dertakes to  classify  those  who  are  within 
the  statute  and  those  who  are  exempt  from 
the  statute.  Upon  this  question  Justice 
McKenna  says  in  242  U.  S.  556: 

''We  cannot  give  separate  attention  to  the 
asserted  discriminations.  It  is  enough  to  say 
that  they  are  within  the  power  of  classifica- 
tion which  a  State  has.  A  State  'may  direct 
its  law  against  what  it  deems  an  evil  as  it 
actually  exists  without  covering  the  whole 
field  of  possible  abuses,  and  it  may  do  so  none 
the  less  that  the  forbidden  act  does  not  differ 
in  kind  from  those  that  are  allowed.  .  .  . 
If  a  class  is  deemed  to  present  a  conspicuous 
example  of  what  the  legislature  seeks  to  pre- 
vent, the  Fourteenth  Amendment  allows  it  to 
be  dealt  with  although  otherwise  and  merely 
logically  not  distinguishable  from  others  not 
embraced  in  the  law.'  Central  Lumber  Ck).  ▼. 
South  Dakota,  226  U.  S.  157,  160  [38  S.  Ct. 
66,  67  U.  S.  (L.  ed.)  164].  The  eases  were 
cited  from  which  those  propositions  were  de* 
duced.  To  the  same  effect  is  Armour  ▼.  North 
Dakota,  240  U.  S.  610,  617  [Ann.  Cas.  1916D 
•648,  36  S.  Ct.  440,  60  U.  S.  (L.  ed.)  771]*" 

This  same  doctrine  is  decisive  of  the  case 
at  bar  [41  ]  upon  the  matter  of  classifications 
and  exemptions  in  the  Loan  Law  act. 

The  chief  objection  to  the  act,  and  the  most 
serious  one,  is  that  touching  the  revocation 
of  the  license.     Section  6346-2  provides: 

''The  said  superintendent  of  banks  may  re- 
voke any  license,  if  the  licensee,  his  officers, 
agents,  or  employees  shall  violate  any  of  the 
provisions  of  this  act." 

No  provision  is  expressly  made  for  any 
hearing  before  the  superintendent  of  banks,  or 
for  any  notice  to  the  licensee  as  to  such  hear- 
ing, nor  is  any  provision  made  for  attendance 
of  witnesses.  Neither  is  there  any  provision 
made  for  any  appeal  or  review  of  the  action 
of  the  superintendent  of  banks  touching  any 
revocation  of  a  license.  Manifestly,  if  any 
licensee  were  found  guilty  of  violating  any  of 
the  provisions  of  this  act  in  a  proper  pro- 
ceeding before  a  court  of  competent  juris- 
diction, such  adjudicated  violation  would 
doubtless  warrant  the  revocation  of  a  license. 
But  whether  or  not,  independent  of  any  such 
adjudication,  the  superintendent  of  banks  is 
constitutionally  authorized  to  revoke  such 
license  upon  his  own  discretion,  it  is  unneces- 
sary here  -to  determine.  That  question  can- 
not be  raised  in  this  case. 

Plaintiff  in  error  has  refused  to  apply  for 
a  license.  He  has  ignored  the  act  as  a  whole 
and  refuses  to  recognize  its  foroe  and  effect 
as  a  whole.  The  question  of  the  constitu- 
tional revocation  of  a  license  cannot  be  raised 
until  a  license  has  been  first  granted  under 
the  provisions  of  this  act.  Upon  presenta- 
tion of  such  case  it  will  then  be  [42]  proper 
for  this  court  to  consider  and  determine  that 
question. 


In  so  far  as  the  act  in  question  is  involved 
in  this  case  the  same  is  held  to  be  a  valid 
act  within  the  police  power  of  the  state  and 
not  prohibited  by  any  provision  of  the  Con* 
stitution  of  the  United  States. 

Judgment  affirmed. 

Nichols,  C.J.,  Johnson,  Donahue,  Newnwit, 
Jones  a^d  Matthias,  JJ.,  concur. 


HOTS. 

A  statute  licensing  and  regulating  persons 
engaged  in  making  loans  on  chattel  security 
is  sustained  in  the  reported  case,  the  business 
being  held  to  be  one  subject  to  the  exercise 
of  the  police  power.  The  earlier  cases  passing 
on  state  or  municipal  regulation  of  personal 
property  loan  brokers  are  reviewed  in  the  note 
to  Matter  of  Stephan,  Ann.  Cas.  1916E  617. 


.  FROEMING  ET  AZ.. 

STOCKTOK  ELECTRIC  RAHAOAl^ 

COMPANY. 

California  Supreme  Court — December  7,  1915. 

171  Cal.  4:01  f  163  JPac,  712. 


KeKligenoe  —  Pleading  —  Serernl  In- 
consistent Cliarges  of  Kegligenee. 

In  an  action  for  wrongful  death  of  a  street 
car  passenger,  it  is  proper  to  plead  the  neg- 
ligence of  the  company  as  occurring  in  sev> 
eral  inconsistent  ways,  in  separate  counts, 
and,  if  any  are  sustained  by  evidence,  plain- 
tiff can  recover. 

Carrleni    of   Passengers   —   Aetion    for 
Injnrj  —  Constrnetion  of  Pleading. 

In  an  action  for  wrongful  death  of  a  street 
car  passenger,  where  the  petition  alleges  that 
tlie  decedent  was  injured  "by  starting  the  car 
while  she  was  attempting  to  alight  there- 
from," the  allegation  is  not  an  admission 
that  decedent  negligently  alighted  from  a 
moving  car,  but  only  that  she  was  ready  to 
alight. 

Contribntory     Hogligeneo   -«   Prepara- 
tion for  Alighting  —  Moving  Oar. 
That  a  passenger  on   a  street  car   went 

upon  the  platform  or  steps  of  the  moving 

car  preparatory  to  alighting  does  not  alone 

show  contributory  negl^ence. 

Gnardians  ad  Idtent  —  Allegation   of 
Appointment. 

In  an  action  for  wrongful  death  of  a  street 
car  passenger  by  the  guardian  ad  litem  of 
minors,  an  allegation  that  the  guardian  was 
appointed  guardian  ad  litem  and  was  author- 
ized to  commence  and  prosecute  the  action, 
and  that  he  accepted  the  appointment,  though 
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inartistic,  was  not  bad  aa  pleading  a  con- 
clusion. 

Same. 

Where  the  petition  in  an  action  for  the 
death  of  a  street  car  passenger  in  setting 
forth  the  appointment  of  a  guardian  ad  litem 
was  defective,  but  the  facts  as  to  the  ap- 
pointment  were  fully  shown,  the  error  in 
overruling  a  demurrer  to  the  petition  is 
harmless. 

Witnesses  «•  Cross-examination  Out- 
side Scope  of  Direct  Examination  — • 
Effect. 

In  an  action  for  death  of  a  street  car  pas- 
senger, where  the  plaintiff  called  defendant's 
conductor  only  to  show  that  decedent  was  on 
the  car  at  the  time  of  the  injury,  and  de« 
lendant  in  crosa-examining  him  attempted  to 
show  contributory  negligence,  the  plaintiff  is 
not  bound  by  such  evidence,  nor  can  his  other 
evidence  then  be  discarded,  since  by  cross- 
examining  the  witness  outside  his  direct  tes- 
timony defendant  made  him  his  own  witness 
and  not  plaintiff's. 

Same. 

On  conflicting  evidence,  in  an  action  for 
the  death  of  a  street  car  passenger,  the  ques- 
tion of  recovery  is  for  the  jury,  and  must  be 
submitted,  although  one  of  plaintiff's  wit- 
nesses on  cross-examination  testified  adverse- 
ly to  him  on  nkattera  outside  the  direct 
examination. 

Carriers  ot  Pasaeni^ers  «•  P«vs«MaAl  In* 
jnry  —  ETidenee  8iiifteient« 

Evidence  in  an  action  for  the  death  of  a 
street  car  passenger  is  held  to  be  sufficient 
to  sustain  a  verdict  for  the  plaintiff. 

Evidence  —  Res  Oestae  ~  DeelaratioA 
of  Street  Railway  Employee. 

The  self-serving  explanation  of  a  street  car 
conductor  as  to  how  an  accident  happened, 
made  after  it  occurred,  is  not  res  gestae  and 
ia  inadmissible  in  an  action  for  the  death  of 
a  passenger. 

[See  3  Ann.  Gas.  624;  13  Ann.  Ofeis.  859; 
Ann.  Gas.  1915 A  1040;  131  Am.  St.  Rep. 
302.] 

Trial  —  Remark  by  Judge. 

In  an  action  for  the  death  of  a  street  car 
passenger,  it  is  not  error  for  the  court  to 
advise  defendant's  attorney,  in  repeating  a 
witness's  statement,  to  give  the  witness  an 
opportunity  to  say  whether  he  so  testified. 

Oaardiaaa  ad  Idtena  —  Order  of  Ap« 
poiatiaent  —  Admission  in  Evidence. 

In  an  action  for  the  death  of  a  street  car 
passenger,  it  is  not  error  for  the  court  to 
admit  the  order  appointing  a  guardian  ad 
litem  on  the  fact  of  appointment  but  not  on 
the  truth  of  the  matter  alleged  in  the  peti« 
tion. 

Jadieial  Notice  —  MortaUty  Tables. 

It  is  not  error  to  admit,  without  founda- 
tion, a  standard  table  of  life  expectancy,  in 
an  action  for  the  wrongful  death  of  a  street 
car  passenger,  ainee  courts  will  take  judicial 
notice  of  such  a  table. 

[See  note  at  end  of  this  case.] 


Witnesses  ~  XmpeaelanLent  «•  Prior 
Conllictins  Statement  —  Necessity  of 
Foundation. 

^  Where,  on  cross-examining  witnesses,  their 
signed  .statements  were  produced  and  read  to 
them  with  the  design  of  impeachment,  but 
with  no* preliminary  foundation  and  without 
introducing  the  statements  in  evidence,  the 
testimony  so  elicited  is  inadmissible,  as  is 
that  of  another  witness  who  took  the  state- 
ments,  since  impeachment  by  prior  conflict- 
ing statements  of  witnesses  requires  that  a 
foundation  be  laid  before  admitting  them. 


Where,  on  proper  foundation,  testimony  of 
a  witness  given  at  a  coroner's  inquest  is  read 
to  him,  and  he  denies  its  correctness,  but  no 
further  effort  is  made  to  impeach  him,  the 
admission  of  the  testimony  read  is  not  error. 

Carriers  of  Passengers  —  Action  for 
Injnry  —  Instruction  «•  Right  of  Pas- 
senger on  Oar  Step. 

In  an  action  for  death  of  a  street  car  pas- 
senger, an  instruction  that,  if  a  passenger  is 
injured  without  fault  on  his  part  while  on 
the  steps  of  a  moving  car,  the  burden  is  on 
the  company  to  show  absence  of  negligence, 
is  not  erroneous  for  declaring  that  a  paasen- 
g^  has  a  right  to  be  on  the  steps  of  a  moving 
car,  since  that  is  his  right  in  entering  and 
preparatory  to  leaving  the  car. 

Presumption  of  Negligence  from  In- 
jury. 

An  instruction  that  injury  from  the  opera- 
tion of  a  car  raises  a  presumption  of  negli- 
gence on  the  part  of  the  company,  and  that 
the  burden  is  on  the  company  to  prove  itself 
free  from  negligence  and  to  show  contribu- 
tory negligence  of  the  passenger,  is  correct. 

Instructions  —  Negligence  in  Aligbting 
fron&  Moving  Car. 

An  instruction  that  it  is  not,  as  a  matter 
of  law,  contributory  negligence  for  a  passen- 
ger to  start  to  leave  a  car  before  it  stops,  but 
that  that  is  a  question  for  the  jury,  is  not 
misleading  when  the  instructions  read  as  a 
whole  are  correct. 

Negligence  —  Instructions  —  Burden  of 
Proof. 

Under  the  rule  that,  where  plaintiff's  evi- 
dence establishes  his  contributory  negligence, 
the  burden  of  proving  it  is  removed  from 
defendant,  an  instruction  merely  that  if  the 
jury  found  "from  the  evidence'*  that  plain- 
tiff was  contributorily  negligent  sufficiently 
indicates  that  all  evidence,  plaintiff's  as  well 
as  defendant's,  should  be  examined  on  that 
question. 

Deatb  by  Wrongful  Aet  —  Danaages  -« 
EneessiToness. 

A  verdict  for  $18,000  for  the  wrongful 
death  of  a  street  car  passenger,  who  was 
married  and  left  three  girls  of  tender  age, 
and  a  husband,  and  who  was  an  accountant 
and  aided  her  husband  in  figuring  on,  con- 
tracts in  his  business,  and  was  working  to 
help  maintain  the  home,  is  not  excessive. 

[See  18  Ann.  Cas.  1209;  Ann.  Cas.  1915C 
449.] 
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Appeal  from  Superior  Court,  San  Joaquin 
county:    PltjmmeBj  Judge. 

Action  by  August  Froeming  et  al.,  plain- 
tiffs, against  Stockton  Electric  Railroad  Com- 
pany, defendant.  Judgment  for  plaintiffs. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Arthur  L.  Levinsky  for  appellant. 
D,  M.  Toimg  for  respondents. 

[403]  Henshaw,  J. — Eva  Froeming,  travel- 
ing at  night  upon  an  electric  street  railway 
car  of  the  defendant  corporation  in  the  city 
of  Stockton,  stepped,  fell,  or  was  thrown  from 
the  car,  sustaining  injuries  which  caused  her 
death.  Her  husband  and  her  minor  children, 
through  their  father  as  guardian  ad  litem, 
brought  their  action  to  recover  damages  for 
that  death.  The  verdict  of  the  jury  was  in 
plaintiffs'  favor.  The  judgment  followed  the 
verdict,  and  from  that  judgment  and  from  the 
order  denying  its  motion  for  a  new  trial  de- 
fendant appeals. 

Saving  the  conductor  of  the  car,  whose  tes- 
timony is  disputed,  there  was  no  eye-witness 
to  the  manner  in  which  the  deceased  sus- 
tained her  injuries.  There  was  no  doubt  but 
that  the  deceased  had  signaled  to  the  con- 
ductor to  stop  the  car  for  the  purpose  of 
allowing  her  to  alight.  The  place  of  stoppage 
would  be  at  or  upon  the  next  street  which 
the  car  was  approaching — Eighth  Street. 
There  is  no  doubt  either  but  that  the  motor- 
man  of  the  car,  under  the  conductor's  signal, 
slowed  his  car  for  the  purpose  of  making 
this  stop.  There  is  also  no  doubt  but  that 
the  deceased  arose  from  her  seat,  which  was 
upon  the  open  rear  end  of  the  car,  and  stood 
cither  upon  the  platform  or  upon  one  of  the 
steps,  in  readiness  to  alight.  But  whether 
the  car  actually  came  to  a  stop  and  then 
suddenly,  and  without  giving  the  deceased 
time  to  alight,  lunged  forward  with  a  jerk, 
or  whether  after  slowing  down  and  eoming 
almost  to  a  stop  it  did  this  same  thing, 
without  actually  stopping,  plaintiffs'  wit- 
nesses were  in  doubt.  Wherefore  plaintiffs 
charged  in  separate  counts,  one  count  alleg- 
ing that  the  [404]  car  after  stopping,  sud- 
denly started,  the  other  count  averring  that 
after  the  car  had  slowed  down  and  arrived 
near  or  at  the  place  where  it  usually  stopped 
to  allow  passengers  to  debark,  and  while  the 
deceased  was  attempting  to  alight  therefrom, 
the  defendant's  agents  and  servants  negli- 
gently caused  the  car  to  be  suddenly  and 
violently  jerked  and  started  forward. 

Appellant's  attorney  complains  bitterly  of 
the  fact  that  the  court  overruled  his  demur- 
rer to  this  complaint,  but  no  more  bitterly 
than  he  complains  of  every  ruling,  act,  and 
happening  at  the  trial.     lie  complains  that 


the  counts  are  inconBiatent,  meaning  hy  this 
that  it  could  not  be  true  that  the  deceased 
could  both  have  been  thrown  from  the  car 
by  a  sudden  jerk  before  it  stopped  and 
thrown  from  the  car  by  a  sudden  jerk  after 
it  stopped.  This  is  quite  true.  *  He  supports 
his  argument  that  the  demurrer  ahould  have 
been  sustained  by  showing  that  after  the  evi- 
dence of  plaintiff  had  been  taken  at  the 
trial  the  court  granted  his  motion  for  a 
nonsuit  as  to  the  count  charging  upon  the 
stoppage  of  the  car.  Tlierefore,  he  argues, 
if  his  demurrer  had  been  sustained  and  plain- 
tiffs had  been  put  to  their  election,  and  had 
elected  to  stand  upon  the  count  charging 
that  the  car  had  been  stopped,  defendant 
would  have  prevailed  in  the  action.  But 
underlying  this  most  specious  argument  ia 
found  the  very  reason  why  inconsistent 
counts  are  permitted.  (Stockton  Combineil 
Harvester,  etc.  Works  v.  Glen  Falls  Ins.  Co. 
121  Cal.  167,  53  Pac.  665.)  The  result  of 
appellant's  success  in  having  the  demurrer 
sustained  and  the  plaintiffs'  unfortunate 
choice  of  counts  in  the  election  thus  forced 
on  them  would  have  meant  that  it  prevail  in 
the  action,  but  it  would  alto  have  meant 
that  the  plaintiffs  would  have  lost  a  merito- 
rious cause  of  action  and  right  of  recovery 
through  some  over-refined  principle  of  plead- 
ing. However,  suffice  it  to  say,  that  the 
principle  which  appellant  invokes  as  existing 
does  not  exist.  This  was  a  single  action  for 
a  recovery  growing  out  of  injuries  negli- 
gently inflicted  by  defendant  upon  deceased. 
It  was  open  to  plaintiffs  to  charge  this  neg- 
ligence in  separate  counts,  as  occurring  in  as 
many  ways  as  they  believed  their  evidence 
would  show,  and  plaintiffs  are  entitled  to 
recover  if  any  one  well-pleaded  count  was 
•supported  by  sufficient  evidence.  (Jenson  v. 
Dorr,  159  Cal.  742,  116  Pac.  553.)  Again, 
appellant  would  have  this  court  construe  the 
language  of  one  of  the  counts  which  is  as 
follows,  [405]  ''while  the  said  Eva  Froeming 
was  attempting  to  alight  therefrom,"  as  con- 
taining an  admission  that  Eva  Froeming  was 
actually  and  negligently  in  the  act  of  alight- 
ing from  a  moving  car.  Such,  however,  is 
not  the  just  import  of  the  allegation,  which 
means,  fairly  construed,  that  the  oar  had 
slowed  down  and  was  approaching  the  place 
where  it  usually  stopped,  and  that  Eva 
Froeming  had  made  her  preparations  to 
alight,  and  was  in  readiness  to  alight,  when 
and  if  it  stopped.  The  fact  that  she  had 
gone  upon  the  platform  for  this  purpose,  or 
even  upon  the  steps,  was  not  in  and  of  itself 
negligence  in  law.  (Boone  v.  Oakland  Tran- 
sit Co.  139  Cal.  490,  73  Pac.  243;  Renfro  v. 
Fresno  City  R.  Co.  2  Cal.  App.  317,  84  Pac. 
357.)  The  complaint,  after  setting  forth  the 
names  and  ages  of  the  minor  children  and 
establishing  that  they  were  under  the  age  of 
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fourteen,  averred  "that  by  an  order  of.  the 
court  made  on  the  28th  day  of  October,  1912, 
August  Froeming  was  appointed  their  guard- 
ian ad  litem  and  was  by  said  order  authorized 
to  commence  and  prosecute  this  action  in 
their  behalf,  and  that  he  aceepted  said  ap- 
pointment." It  is  argued  that  the  demurrer 
should  have  been  sustained  because  this  was 
not  a  due  pleading  of  the  appointing  of  a 
guardian  ad  litem,  but  that  it  was  a  pleading 
of  the  conclusion  of  the  pleader.  But  even 
if  these  averments  could  have  been  drawn, 
with  more  legal  skill,  suffice  it  to  say  that 
the  overruling  of  the  demurrer  did  not  in- 
jure, and  could  not  have  injured,  appellant, 
and  the  facta  of  the  due  appointment  and 
acceptance  by  the  appointee  were  shown  with- 
out contradiction  upon  the  triaL  Certain 
ambiguities  and  uncertainties  in  the  counts 
were  also  urged  in  the  demurrer.  Some  of 
these  it  may  be  conceded  exist.  They  were, 
however,  of  trivial  character,  and  the  over- 
ruling of  the  demurrer  upon  this  account  in 
no  way  confused  or  misled  the  defendant  in 
its  defense.  The  error  was,  therefore,  imma- 
terial. (Stein  V.  San  Francisco  United  Rail- 
roads, 150  Cal.  368,  113  Pac.  663.) 

The  court  granted  appellant's  motion  for  a 
nonsuit  as  to  the  count  charging  that  the 
car  had  stopped.  Appellant  insists  that  it 
should  have  granted  the  nonsuit  upon  the 
whole  action.  The  evidence  of  plaintiffs  dis- 
closed' that  Mrs.  Froeming  lived  at  or  near 
Seventh  Street;  that  she  asked  the  conductor 
to  gtop  the  car  when  it  was  at  or  near 
Seventh  Street:  that  she  asked  the  conductor 
twice;  that  when  the  conductor  signaled  for 
the  car  to  stop  it  had  passed  Seventh  Street, 
and  [406]  its  next  usual  stopping  place  was 
at  or  near  Eighth  Street;  that  Mrs.  Froeming 
had  been  sitting  in  a  rear  seat  in  the  back 
open  end  of  the  car.  Immediately  in  front 
of  her  were  two  witnesses — Shoaf  and  his 
wife — and  immediately  in  front  of  them  a 
third  witness,  Anderson.  They  testified  to 
the  slowing  down  of  the  car — whether  it 
actually  stopped  or  not  they  were  uncertain 
—to  its  sudden  lunge  and  jerk  forward,  and 
to  hearing  the  fall  of  a  body,  whicdi  they 
knew  must  be  that  of  the  woman  they  had 
heard  ask  the  couductor  to  stop  the  car. 
The  men  testified  that  they  immediately 
swung  off  the  car  while  it  was  in  motion 
and  went  to  the  rescue  of  the  woman,  finding 
her  lying  in  the  street  unconscious.  They 
testified  further  that  after  the  conductor  had 
signaled  for  the  car  to  stop  (the  car  was 
approaching  the  end  of  its  run)  the  conductor 
went  forward  to  read  and  record  his  register 
of  fares,  and  was  doing  this,  or  was  talking 
to  the  motorman,  when  the  accident  occurred. 
Walter  Sanborn  was  called  on  behalf  of  plain- 
tiffs and  testified  that  he  was  the  conductor 
of  the  car,   and  that   Mrs.    Eva   Froeming 


was  a  passenger  on  his  car  about  10  o'clock 
in  the  evening  when  the  accident  occurred. 
On  cross-examination  he  gave  his  version  of 
the  accident,  which  is  as  follows:  After  the 
car  had  passed  Seventh  Street  Mrs.  Froeming 
told  him  she  desired  to  get  off  at  Eighth 
Street.  He  signaled  to  the  motorman  to  stop 
at  Eighth  Street.  His  car  did  not  slow  down 
for  the  purpose  of  letting  Mrs.  Froeming  off 
and  then  start  up  suddenly  with  a  jerk;  nor 
yet  did  it  stop  for  the  purpose  of  letting  her 
off.  Mrs.  Froeming  deliberately  alighted 
from  the  car  when  it  was  going  about  six 
or  seven  miles  an  hour.  He  saw  her  getting 
off  the  car  and  warned  her  to  wait  until  it 
stopped,  saying  to  her,  *'Lady,  wait  for  the 
car  to  stop."  She  made  no  reply  and  stepped 
to  the  bottom  step  and  then  stepped  off.  He 
saw  her  fall  and  immediately  swung  off  after 
her.  Appellant's  argument  upon  its  motion 
for  a  nonsuit  and  the  argument  which  it  here 
addresses  to  this  court  is  that  plaintiffs  were 
bound  by  this  testimony,  since  they  had 
called  the  conductor  as  a  witness,  and  that 
if  it  be  thought  there  is  a  conflict  between 
this  testimony  and  that  of  the  other  wit- 
nesses who  did  not  actually  see  the  occur- 
rence, then  the  testimony  of  the  other  wit- 
nesses must  be  utterly  discarded  as  incredible 
and  unworthy  of  belief.  The  statement  of 
appellant's  position  in  this  regard  demon- 
strates its  unsoundness.  There  was  substan- 
tial [407]  testimony  before  the  trial  court 
and  before  this  court  supporting  plaintiffs* 
charge.  It  was  not  for  the  trial  court  upon 
the  hearing  of  the  motion  for  a  nonsuit,  nor 
yet  for  this  court  upon  appeal,  to  cast  out  of 
consideration  all  of  that  evidence.  It  was 
the  duty  of  the  trial  court  to  submit  it,  as 
it  did,  to  the  consideration  of  the  jury,  and 
the  verdict  of  the  jury  establishes  that  they 
regarded  it  as  trustworthy  and  true.  What 
has  been  said  touching  the  motion  for  a  non- 
suit sufficiently  answers  appellant's  next  con- 
tention, elaborately  argued,  that  the  evidence 
is  insufiicient  to  justify  the  verdict.  The  ar- 
gument here  is  based  upon  the  same  grounds 
as  those  above  noted — the  incredibility  of 
plaintiffs'  witnesses  other  than  the  conductor, 
who  was  not  called  by  them  to  testify  upon 
any  of  these  matters,  and  the  assertion  that 
the  plaintiffs  must  be  bound  by  the  testimony 
of  the  conductor,  which  testimony  appellant 
itself  brought  out  on  so-called  cross-examina- 
tion. But  as  it  was  cross-examination  on 
matters  not  touched  upon  in  the  testimony  in 
chief,  under  familiar  principles  the  appellant 
made  the  conductor  its  own  witness  upon 
these  matters.  For,  as  has  been  said,  all  that 
plaintiffs  sought  to  elicit  by  their  examina- 
tion in  chief  of  the  conductor  was  the  fact, 
not  even  in  controversy,  that  Eva  Froeming 
had  been  a  passenger  upon  his  car  at  the  time 
of  the  accidents 
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We  are  asked  to  consider  some  sixty-three 
asserted  errors  in  the  reception  and  rejection 
of  evidence.  It  would  be  profitless  to  review 
them  all.  Thus,  exception  is  taken  to  the 
court's  refusal  to  allow  a  witness  to  testify 
to  what  the  conductor  did  and  said  after  the 
accident,  the  purpose  of  the  inquiry  being  to 
show  that  the  conductor  voiced  some  explana- 
tion as  to  how  the  accident  occurred.  The 
ruling  was  proper.  Such  eo?  pott  facto  evi- 
dence forming  no  part  of  the  rea  gestae  and 
being  usually  self-serving  is  not  admissible. 
Again,  the  court  suggested:  **Mr.  Levinsky, 
allow  me  to  suggest,  when  you  repeat  the 
witness'  testimony,  you  give  the  witness  a 
chance  to  state  whether  that  was  his  testi- 
mony or  not.  I  did  not  so  understand  hia 
testimony."  This  remark,  to  which  an  excep- 
tion was  taken,  is  urged  as  error.  The  order 
appointing  August  Froeming  guardian  ad 
litem,  offered  in  evidence,  is  objected  to, 
amongst  many  others,  upon  the  ground  that 
the  defendant  cannot  be  bound  by  the  allega- 
tion set  forth  in  the  petition  for  the  appoint- 
ment of  guardian.  The  court  properly  ad- 
mitted the  order,  limiting  the  admission  with 
care  [408]  for  the  purpose  of  only  showing 
the  fact  of  appointment  and  not  the  truth 
of  any  of  the  matters  contained  in  the  peti- 
tion. Exception  to  this  is  taken.  These  may 
serve  as  exemplars  showing  Uie  inutility  of  a 
detailed  consideration  of  all,  for  most  of  them 
are  of  the  same  general  character.  Of  the 
few  that  merit  consideration,  one  is  the  ex- 
ception to  the  introduction  of  McCarty's 
Tables  of  Life  Expectancy  without  a  founda- 
tion being  laid  therefor.  But  courts  take 
judicial  notice  of  the  standard  tables  of  life 
expectancy,  and  so  of  course  take  judicial 
notice  of  the  tablea  that  are  standard  tables, 
and  any  such  table  satisfactory  to  the  court 
may  be  introduced  without  foundation  proof. 
(Valente  v.  Sierra  R.  Co.  151  Cal.  539,  91 
Pac.  481.) 

The  three  principal  witnesses  for  the  plain- 
tiffs had  each  been  interviewed  by  an  emis- 
sary of  the  defendant,  a  notary  public,  who 
took  down  their  statements  in  writing.  These 
statements,  after  having  been  so  taken  down, 
were  read  to  these  witnesses.  The  witnesses 
were  uncertain  whether  it  could  be  said  that 
they  had  sworn  to  these  statements.  They 
said  they  were  asked  whether  they  would 
swear  to  them,  and  replied  that  with  certain 
corrections  they  would.  They  did  not  seem 
to  understand  that  they  had  in  fact  sworn  to 
them.  Upon  cross-examination  of  these  wit- 
nesses these  statements  were  produced  and 
extracts  from  them  read  to  the  witnesses. 
Objections  were  from  time  to  time  interposed 
to  the  method  of  cross-examination,  upon  the 
ground  that  if  it  was  sought  to  impeach  the 
witness  by  showing  contradictory  statements, 
the  proper  foundation  for  the  questions  had 


not  been  laid.  Complaint  is  made  of  the 
court's  rulings  upon  this  matter  and  of  its 
further  rulings  against  admitting  the  testi- 
mony of  the  witness  for  the  defense  who  had 
taken  down  these  statements.  The  court's 
rulings  were  to  the  effect  that  if  it  was  de- 
signed to  impeach  the  witness  by  showing 
that  he  had  made  contradictory  statements 
embodied  in  the  writing,  the  proper  founda- 
tion therefor  had  not  been  laid.  The  attor- 
ney for  the  defendant  is  no  novice  at  the  bar, 
and  needed  no  enlightenment  as  to  the  proper 
course  to  pursue  in  the  matter.  Tliat  he 
failed  to  pursue  it,  as  unquestionably  he  did, 
forces  the  inference  that  the  statements  con- 
tained in  the  writing  were  not  contradictory 
to  the  statements  given  by  the  witnesses  upon 
the  stand,  and  that  the  efforts  of  the  attorney 
were  directed  to  establishing  the  imputation 
and  implication  that  [409]  they  were  so  con- 
tradictory rather  than  the  fact  that  they 
were.  Thus,  to  illustrate,  witness  Shoaf  for 
plaintiff  having  testified  upon  direct  exami- 
nation that,  while  he  could  give  no  definite 
distance  in  feet,  the  car  proceeded  about 
three  hundred  feet  alter  the  accident  before 
it  came  to  a  stop,  he  is  asked  upon  cross- 
examination  whether  he  did  not  make  a 
statement  to  Mr.  Breitenbucher  and  replied 
that  he  did,  when  the  following  took  place: 

"Q.  Did  you  not  in  that  statement  say,  the 
ear  went  about  one-half  a  block  after  the 
accident? 

"A.  (Witness.)  I  don't  think  yqu  will  find 
that  in  that  statement. 

"Q.  Sir? 

"A.  I  don't  think  you  will  find  that  in  that 
statement. 

"Q.  You  please  read  this  language  and  see 
if  I  find  it  there  or  not.  Read  it,  please. 
(Hands  paper  to  witness.) 

"A.  Yes ;  that  says  'half  a  block.' 

"Q.  Read  what  it  says  there  'the  car,*  start 
with  that;  what  does  it  sayT 

"Mr.  Young:  Well,  I  submit  that  is  not 
the  way  to  testify,  if  your  Honor  please; 
if  the  counsel  wants  to  introduce  anything 
that  contradicts  him  let  him  introduce  it. 
We  submit  it  is  incompetent  for  him  to  read 
from  the  statement. 

"The  Court:  The  objection  may  be  sus- 
tained. 

"To  which  ruling  counsel  for  defendant 
then  and  there  duly  expepted.  Exception 
No.  6. 

"Q.  And  you  didnt  say  the  car  went  about 
one-half  a  block  after  the  accident,  did  youf 

"A.  Tliat  is  what  I  said. 

"Q.  What  is  that? 

"A.  About  half  a  block. 

"Q.  That  is  what  you  said  in  that  state- 
ment on  June  26th — the  26th  of  August, 
1912,  wasn't  it? 

"A.  Yes,  sir. 
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"Q.  Kow,  is  your  memory  any  better  to-day 
than  it  was  on  August  26,  1012? 

"A.  Not  that  I  know  of. 

'*Q.  How  do  you  testify  to-day  that  car 
went  two  or  three  hundred  feet? 

''A.  Well,  that  is  in  the  neighborhood  of 
my  judgment  a  half  a  block  would  be  two 
or  three  hundred  feet,  one  or  the  [410]  other 
wouldn't  make  no  difference  to  me;  I  didn't 
measure  the  ground;  just  simply  offered  it 
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as — 

It  is  apparent  that  there  could  be  no 
impeachment  of  the  witness  in  this  condition 
of  the  record.  He  admits  that  be  used  the 
language  contained  in  his  written  statement 
and  quite  clearly  explains  it  when  he  says 
that  he  regarded  half  a  block  as  the  equiva- 
lent of  two  or  three  hundred  feet. 

The  same  is  true  of  a  similar  effort  to 
impeach  Mrs.  Shoaf.  She  had  testified  con- 
cerning the  accident  that  the  car  had  not 
actually  stopped,  but  'Ht  did  come  to  nearly 
a  stop,  so  near — it  was  not  stopped;  but  it 
came  very  near  to  it.  It  was  not  quite  a 
stop,  no,  sir.^'  Then  upon  cross-examination 
she  was  asked  concerning  the  statement 
which  she  admitted  that  she  made  to  Mr. 
Breitenbucher.  The  record  discloses  the  fol- 
lowing : 

"Q.  Did  he  not  in  that  conversation  ask 
joa:  'How  fast  was  the  car  going  when 
Mrs.  Froeming  got  off  of  the  car;'  and  did 
jou  not  answer  himj  'I  cannot  state  how  fast 
the  car  was  going  at  the  time,  but  will  state 
that  I  would  not  want  to  jump  off  while  it 
was  going  at  the  rate  it  was  ?' 

"A.  (Witness.)  No,  sir.  If  I  answered  I 
misunderstood;  he  asked  me  if  I  understood 
him  right,  how  far,  or  how  fast  was  the  car 
going  after  it  started,  after  the  lady  fell  off, 
and  I  said  I  would  hate  to  get  off  at  the  rate 
it  was  traveling.  If  I  remember  right,  that 
is  it.  If  he  asked  me  the  other  question,  I 
didn't  understand  it  that  way. 

''Q.  Did  you  not  tell  him  in  that  same  con- 
versation that  the  car  was  in  motion  when 
this  lady  fell  off? 

"A.  I  did  say  that  the  car  had  not  come 
to  a  complete  stop. 

"Q.  What  is  that? 

"A.  I  did  say  that  the  car  did  not  come  to 
a  complete  standstill. 

"Q.  Did  you  tell  him  anything  aibout  a 
'standstill' — it  came  to  a  standstill,  in  that 
conversation  ? 

**Mr.  Young:  Now,  one  moment.  We  ob- 
ject to  that,  not  the  proper  foundation  for 
contradiction.  We  can't  go  into  everything 
she  told. 

"The  Court:  That  is  true.  Objection  sus- 
tained. 

''Q.  Now,  after  having  read  that  paper,  did 
yon  not  state  to  Mr.  Breitenbucher  on  the 
twenty-sixth   day  of  August,  1912,  you,  he. 
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and  Mr.  Tretheway  being  present,  and  also 
the  driver  of  the  automobile,  whether  he  was 
in  the  house  or  not  I  don't  [411]  know, 
that  the  car  was  in  motion  when  she  stepped 
off  which  was  about  twenty  feet  north  of  the 
street  crossing;  after  the  lady  fell  the  car 
went  about  one-half  a  block  after  the  acci- 
dent?   Did  you  tell  that  to  him  at  that  time? 

"A.  I  say  the  car  came  very  near  to  a 
standstill. 

'Q.  I  haven't  asked  you  that. 

'A.  I  beg  your  pardon,  I  didn't  understand 
the  question. 

"Q.  Asking  if  you  made  this  statement  just 
read  to  you  to  Mr.  Breitenbucher  at  tliat 
time  ? 

"A.  Well,  I  don't  know  that  I  worded  it 
just  that  way.  If  I  did  I  didn't  understand 
it  in  that  way,  because  I  have  always  said 
that  the  car  didn't  come  quite  to  a  standstill. 
But  the  car  started  up — ^my  idea  of  it,  my 
understanding  of  what  he  said  was  when  the 
car  started  to  go  on  over  across  the  street. 

"Q.  Did  you  tell  him  anything  in  that  con- 
versation about  the  car  having — ^in  the  con- 
versation that  you  had  with  Mr.  Breiten- 
bucher on  the  twenty-sixth  day  of  August, 
1012,  did  you  tell  him  anything  about  the  car 
having  come  to  almost  a  stop? 

"Mr.  Young:  We  object  to  it  as  incompe- 
tent, irrelevant,  and  immaterial,  more  par- 
ticularly incompetent,  to  get  out  testimony 
in  that  way." 

Here  the  witness  affirmed  and  explained 
the  matters  contained  in  her  written  state- 
ment. She  did  not  deny  having  said  those 
things,  but  declared  what  she  meant  by  them. 
When  Mr.  Breitenbucher  was  placed  upon  the 
witness-stand  appellant's  efforts  were  direct- 
ed not  to  legitimate  impeachment,  but  to  an 
effort  to  show  a  valuclees  negative,  that  the 
witness  did  not  make  these  explanations  at 
the  time  he  took  down  her  statement.  The 
court's  rulings  that  thia  evidence  was  not 
legitimate  evidence  in  impeachment  were  cor- 
rect. 

Witness  McCann,  motorman  of  the  defend- 
ant's ear,  had  testified  to  his  having  received 
the  signal  bell  to  stop  his  car  at  Eighth 
Street  and  that  he  proceeded  so  to  stop  it, 
slowing  it  down,  and  that  he  made  no  stop 
until  the  car  had  partially  crossed  Eighth 
Street,  when  he  brought  it  to  a  standstill  at 
its  usual  place  of  rest.  Upon  cross-examina- 
tion the  foundation  of  time,  place,  circum- 
stances, and  persons  present  being  laid,  he 
was  asked  if  he  did  not  testify  at  the  coro- 
ner's inquest  in  certain  language,  and  what 
purported  to  be  his  testimony  was  then  read 
to  him.  He  declared  that  such  was  his  tea* 
tiniony  save  in  one  or  two  minor  particulars, 
as  that  there  [412]  were  four  passengers 
upon  the  front  of  the  car  with  him  instead 
of  three,  and  that  the  rear  end  of  his  car 
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was  not  at  the  Eighth  Street  crosswalk,  but 
farther  into  Eighth  Street.  Under  these  ex- 
planations no  effort  was  made  to  impeach 
the  witness  by  proving  what  in  fact  his  tes- 
timony was  at  the  coroner's  inquest.  We  are 
unable  to  perceive  and  we  have  not  been 
shown  the  error  which  appellant  asserts  was 
embodied  in  the  ruling  permitting  plaintiff's 
attorney  to  ask  the  question  concerning  the 
testimony  which  the  witness  had  given  at  the 
coroner's  inquest. 

The  jury  was  ably  and  painstakingly  in- 
structed by  the  court.  Instruction  2  is  in 
the  following  language: 

"It  is  the  duty  of  a  street  railway  company 
to  afford  a  reasonable  time  for  its  passengers 
to  alight  from  its  cars  at  the  place  where 
the  car  stops  for  that  purpose,  and  if  a  pas- 
senger is  injured  without  fault  on  his  part, 
while  on  the  steps  of  a  car  slowing  down 
for  the  purpose  of  enabling  passengers  to 
alight,  preparatory  to  alighting  when  the  car 
has  stopped,  by  reason  of  a  sudden  starting 
of  the  car,  the  burden  is  thrown  upon  the 
company  to  show  that  the  injury  was  not 
the  result  of  its  own  act  of  negligence." 

Appellant  complains  of  this  instruction  as 
declaring  to  the  jury  ''that  a  passenger  has  a 
right  to  be  on  the  steps  of  a  moving  car." 
Unquestionably  a  passenger  has  the  right  to 
be  on  the  steps  of  a  moving  oar  at  times. 
He  has  that  right  when  he  has  embarked  on 
the  car  and  the  car  starts  forward  before 
he  can  enter  it.  He  has  the  right  (in  the 
sense  that  he  is  not  guilty  of  negligence 
per  te  in  so  doing)  to  be  upon  the  steps  of 
the  car  preparatory  to  debarking-  therefrom. 
Were  this  not  so,  then  his  mere  presence 
upon  the  step  would  in  every  case  be  negli- 
gence per  86  which  would  bar  a  recovery. 
Such,  however,  is  not  the  law,  as  the  court 
further  instructed  the  jury  in  instructions  8 
and  9,  of  which  complaint  is  also  made,  and 
which  are  to  the  following  effect: 

"When  it  is  shown  that  the  injury  to  the 
passenger  was  caused  by  the  act  of  the  car- 
rier in  operating  the  instrumentalities  cm- 
ployed  in  its  business,  there  is  a  presumption 
of  negligence  which  throws  upon  the  carrier 
the  burden  of  showing  that  the  injury  was 
sustained  without  any  negligence  on  its  part. 
It  is  for  you  to  determine  whether  or  not  a 
passenger  is  guilty  of  contributory  negligence 
in  going  upon  [413]  the  platform  of  a  car 
or  the  steps  thereof  preparatory  to  alighting 
therefrom  when  the  car  stops. 

"Contributory  negligence  on  the  part  of  a 
passenger  cannot  be  presumed  from  the  mere 
fact  of  injury,  but  must  be  proved,  and  the 
burden  of  proving  contributory  negligence  on 
the  part  of  the  injured  person  is  cast  upon 
the  defendant." 

That  these  instructions  fairly  embrace  the 
law  is  fullv  established  bv  Boone  v.  Oakland 


Transit  Co.  139  Cal.  400,  73  Pac.  243 ;  Real ro 
V.  Fresno  City  R.  Co.  2  Cal.  App.  317,  84 
Pac.  357;  Valente  v.  Sierra  R.  Co.  151  Cal. 
539,  91  Pac.  481;  Kline  v.  Santa  Barbara 
Consol.  R.  Co.  150  CaJ.  741,  90  Pac.  125; 
Dougherty  v.  Union  Traction  Co.  23  Cal. 
App.  17,  136  Pac.  722;  Scott  v.  Bergen  Trac- 
tion Co.  63  N.  J.  L.  407,  43  Atl.  1060.  And, 
finally,  to  show  the  completeness  with  which 
the  trial  judge  covered  this  phase  of  the  law, 
the  court  further,  at  the  request  of  appellant, 
gave  the  following  instructions  upon  this 
matter : 

"If  you  believe,  from  the  evidence  in  this 
case,  that  Eva  Froeming  stepped  off  of  the 
car,  or  attempted  to  alight  from  the  car  of 
the  defendant,  while  said  car  was  in  motion, 
and  before  the  said  car  had  stopped,  then 
she  was  guilty  of  contributory  n^ligence  in 
this  case,  and  the  plaintiffs  herein  are  bound 
by  such  contributory  negligence,  and  they 
cannot  recover  in  this  case,  and  your  verdict 
must  be  for  the  defendant. 

"If  you  believe,  from  the  evidence  in  this 
case,  that  Eva  Froeming  attempted  to  alight 
from  the  car  of  Stockton  Electric  Railroad 
Company  while  said  car  was  in  motion,  and 
by  reason  .of  such  attempt  she  received  in- 
juries which  resulted  in  her  death,  then  I 
instruct  you  that  she,  in  such  an  attempt 
to  alight  from  said  car  (if  you  ao  believe 
that  she  did  attempt  to  alight  from  said  car 
while  the  said  car  was  in  -motion) ,  was  guilty 
of  negligence,  and  the  plaintiffs  herein  can- 
not recover  any  damages  by  reason  of  her 
death,  and  your  verdict  must  be  for  the  de- 
fendant." 

Instruction  3,  which  the  court  gave,  is  in 
the  following  language: 

"It  is  not  contributory  negligence,  as  a 
matter  of  law,  for  a  passenger  to  start  to 
leave  a  street-car  before  it  comes  to  a  full 
stop,  but  it  is  a  question  of  fact  for  the  jury 
to  determine  whether  the  act  of  the  passen- 
ger in  so  doing  constituted  negligence  on  his 
or  her  part." 

[414]  Of  this  complaint  is  made  that  it  is 
misleading.  Wliatevcr  uncertainty  appellant 
may  think  exists  in  this  one  sentence,  de* 
tached  from  the  other  instructions,  is  certain- 
ly removed  when  the  instructions  are  read  as 
a  whole.  Appellant  further  objects  to  an 
instruction  which  the  court  gave,  and  which 
declares  a  familiar  rule  of  law,  that  the 
burden  of  proving  contributory  negligence  is 
cast  upon  defendant.  He  argues  that  the 
rule  of  law  is  that  the  defendant  is  relieved 
from  this  burden  if  the  evidence  of  the  plain- 
tiff establishes  this  contributory  negligence. 
This  is  quite  true.  But  the  jury  could  not 
have  been  misled,  for  it  was  repeatedly  in- 
structed that  if  "from  the  evidence,"  meaning 
thereby  necessarily  and  of  course  all  of  the 
evidence,  it  believed  Eva  Froeming  to  have 
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been  guilty  of  contributory  negligence,  the 
plaintiffs  could  not  recover.  Moreover,  if 
appellant  desired  an  instruction  embodying 
this  particular  modification  of  the  general 
principle,  it  should  have  proposed  it.  None 
of  the  other  asserted  errors,  either  in  giving 
or  refusing  to  give  instructions,  requires  fur- 
ther detailed  consideration.  The  proposed  in- 
structions, the  giving  of  which  was  refused, 
either  were  erroneous  in  point  of  law  or  were 
adequately  covered  by  instructions  which  the 
court  actually  gave. 

We  are  asked  to  declare  that  the  verdict — 
a  judgment  in  the  sum  of  eighteen  thousand 
dollars — is  excessive.  The  deceased  was  de- 
voted to  her  husband  and  children.  Of  the 
latter,  three  were  girls  of  tender  years,  and 
all  were  minors  under  the  age  of  fourteen 
years.  The  deceased  had  a  knowledge  of 
accounts  and  computation  and  had  been  a 
bookkeeper  in  a  bank.  She  aided  her  hus- 
band, who  was  a  contractor,  in  the  computa- 
tions necessary  for  his  bids  in  the  matter  of 
his  contracts.  At  the  time  of  her  death  she 
was  working  to  help  maintain  her  home.  It 
cannot  be  said  that  the  award  of  the  jury 
was  excessive.  (Valente  v.  Sierra  R.  Co.  158 
Cal.  412,  111  Pac.  96.) 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

Melvin  and  Lorigan,  J  J.,  concurred. 

Hearing  in  Bank  denied. 


HOTE. 

Xudlelml  If otiee  of  Kortalitj  TabUa. 

General  Rule,  415. 
Application  of  Rule: 

Particular    Tables    Judicially    Noticed, 

415. 
Authenticity  of   Table   Offered   in   Evi- 
dence, 418. 


General  Rule* 

It  is  well  settled  that  the  courts  take  judi- 
^  notice  of  standard  mortality  tables  in 
estimating  the  probable  duration  of  human 
life.  Southern  Pac.  Ck).  v.  De  Valle  Da  Costa, 
190  Fed.  689,  111  C.  C.  A.  417 ;  Gordon  v. 
Tweedy,  71  Ala.  202;  Kansas  (City,  etc.  R. 
Co.  V.  Phillips,  08  Ala.  159,  13  So.  65;  Keast 
V.  Santa  Ysabel  Gold  Min.  Co.  136  Cal.  256, 
«8  Pac.  771;  Valente  v.  Sierra  R.  Co.  151 
Cal.  534,  91  Pac.  481;  Dickinson  v.  Southern 
Pac.  Co.  172  Cal.  727,  158  Pac.  183;  Nelson 
▼.  Branford  Lighting,  etc.  Co.  75  Conn.  548, 
M  Atl.  303;  McHenry  v.  Yokum,  27  111.  160; 
t^uisville,  etc.  R.  Co.  v.  Miller,  141  Ind.  533, 
563,  37  N.  E.  343;  Stephens  v.  Elliott,  36 
Mont.  92,  92  Pac.  45;  Ruehl  v.  Lidgerwood 
Horal  Telephona  Co.  23  N.  D.  6,  Ann.  Cas. 


1914C  680,  135  N.  W.  793;  Suell  v.  Jones, 
49  Wash.  582,  96  Pac.  4;  Abeli  y.  Penn  Mut. 
L.  Ins.  Co.  18  W.  Va.  400.  And  see  the 
reported  case.  See  also  Nelson  v.  Lake  Shore, 
etc.  R.  Co.  104  Mich.  582,  62  N.  W.  993; 
Jackson  v.  Edwards,  7  Paige  (N.  Y.)  387. 

In  McHenry  v.  Yokum,  27  111.  160,  the 
court  said:  '3ut  the  plaintiff  thinks  it  im- 
possible to  compute  the  exact  value  of  this 
dower  interest,  so  as  to  determine  the  extent 
to  which  the  consideration  has  tailed.  Tha 
proof  clearly  shows  what  was  the  annual 
value  of  the  dower  and  the  age  of  the  dow- 
ress.  From  this  it  is  as  easy  to  compute 
the  cash  value  of  the  dower,  as  it  is  the 
interest  on  a  note  of  hand,  from  tables  which 
have  been  formed  with  great  care,  from  well 
established  facts,  and  these  tables  are  recog- 
nized and  acted  upon  by  all  courts,  at  least 
in  this  ooimtry  and  in  England,  whenever 
occasion  requires.'* 

In  Ruehl  v.  Lidgerwood  Rural  Telephone 
Co.  23  N.  D.  6,  Ann.  Cas.  1914C  680,  135  N. 
W.  793,  it  was  said  that  "the  overwhelming 
weight  of  authority  is  to  the  effect  that  the 
court  will  take  judicial  notice  of  the  stand- 
ard tables,  and  if  called  upon,  or  even  if  not 
called  upon,  may  instruct  the  jury  in  relation 
thereto." 

Judicial  notice  has  been  taken  of  the  fact 
that  life  tables  are  based  on  the  expectancy 
of  life  of  persons  in  good  health  and  in  em- 
ployments not  extrahazardous.  Gordon  v. 
Tweedy,  74  Ala.  232;  Chicago  Veneer  Co.  ▼. 
Jones,  143  Ky.  21,  135  S.  W.  430. 

Application  of  Rule, 

Pabtigulab  Tables  Judicially  Nornco). 

Judicial  notice  has  been  taken  of  each  of 
the  following  mortality  tables: 

— Actuary's, — Abell  v.  Penn  Mut.  L.  Ins. 
Co.  18  W.  Va.  400. 

— American  EoBperienoe, — Gordon  v.  Tweedy, 
74  Ala.  232;  McDonnell  v.  Alabama  Gold  L. 
Ins.  Co.  85  Ala.  401,  5  So.  120;  Louisville, 
etc.  R.  Co.  V.  Mothershed,  97  Ala.  261,  12 
So.  714;  Spice  V.  Astry,  184  Ind.  1,  110  N.  E. 
201;  Shover  v.  Myrick,  4  Ind.  App.  7,  30 
N.  E.  207;  Mug  v.  Ostendorf,  49  Ind.  App. 
71,  96  N.  E.  780;  Hay  v.  Meridian  L.  etc. 
Co.  57  Ind.  App.  636,  101  N.  E.  651,  105 
N.  E.  919;  Kreuger  v.  Sylvester,  100  la,  647, 
69  N.  W.  1059 ;  Denman  v.  Johnston,  85  Mich. 
387,  48  N.  W.  565;  Boettger  v.  Scherpe,  etc. 
Architectural  Iron  Co.  136  Mo.  631,  38  S.  W. 
298;  Timson  v.  Manufacturer's  Coal,  etc.  Co. 
220  Mo.  580,  119  8.  W.  565;  Chambers  v. 
Minneapolis,  etc.  R.  Co.  (N.  D.)  163  N.  W. 
824;  Suell  v.  Jones,  49  Wash.  582,  96  Pac.  4; 
Abell  V.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  400. 

— Bland^a, — See  Shover  v.  Myrick,  4  Ind 
App.  7,  30  N.  E.  207 ;  Williams'  Case,  3  Bland 
Md.  186. 
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-Carlisle, — ^Lincoln  v.  Power,  161  U.  S. 
436,  14  S.  Ct.  387,  38  U.  S.  (L.  ed.)  224; 
Louisville,  etc.  R.  Co.  v.  Miller,  141  Ind.  533, 
563,  37  N.  E.  343;  Mug  v.  Ostendorf,  49  Ind. 
App.  71r  90  N.  E.  780;  Pittsburgh,  etc.  R. 
Co.  V.  SudhoflF,  173  Ind.  314,  90  N.  E.  467 
(transferred  from  appellate  court  88  N.  E. 
702);  Williams'  Case,  3  Bland  (Md.)  186; 
Camden,  etc.  R.  Co.  v.  Williams,  61  N.  J.  L. 
646,  40  Atl.  634;  Rober  v.  Northern  Pac.  R. 
Co.  25  N.  D.  394,  142  N.  W.  22;  Suell  v. 
Jones,  49  W'ash.  582,  96  Pac.  4.  See  also 
Shover  v.  Myrick,  4  Ind.  App.  7,  30  N.  E, 
207;  Donaldson  v.  Mississippi,  etc.  R.  Co. 
18  la.  280,  87  Am.  Dec.  391. 

— Equitable. — Williams'  Case,  3  Bland 
(Md.)  186.  And  see  Shover  v.  Myrick,  4  Ind. 
App.  7,  30  K  E.  207. 

Finlai8on*8. — Williams*  Case,  3  Bland 
(Md.)  186.  And  see  Shover  v.  Myrick,  4 
Ind.  App.  7,  30  N.  E.  207. 

— London. — Williams'  Case,  3  Bland  (Md.) 
186. 

— MoKean's. — See  Shover  v.  Myrick,  4  Ind. 
App.  7,  30  N.  E.  207. 

— Northampton. — The  Ferryboat  D.  S. 
Gregory,  etc.  2  Ben.  (U.  S.)  239;  Wager  v. 
Schuyler,  1  Wend.  (N.  Y.)  653;  Davis  v. 
Standish,  26  Hun  (N.  Y.)  608;  Suell  v.  Jones, 
49  Wash.  682,  96  Pac.  4.  See  also  Shover 
V.  Myrick,  4  Ind.  App.  7,  30  N.  E.  207 ;  Wil- 
Hams'  Case,  3  Bland  (Md.)  186. 

— Philadelphia, — Williams'  Case,  3  Bland 
(Md.)  186. 

— Portsmouth. — Wager  ▼.  Schuyler,  1 
Wend.  (N.  Y.)  553. 

—flrMJcdcn.— Williams'  Case,  3  Bland  (Md.) 
186.  And  see  Shover  v.  Myrick,  4  Ind.  App. 
7,  30  N.  E.  207. 

— United  States. — See  supra,  American  Ex- 
perience. 

— Wiggleetcorth. — Winn  v.  Cleveland,  etc. 
R.  Co.  143  111.  App.  71,  affirming  239  111. 
132,  87  X.  E.  954;  Muhlke  v.  Tiedman  (111.) 
117  N.  E.  708;  Alexander  v.  Bradley,  3  Bush 
(Ky.)  667;  Estabrook  v.  Hapgood,  10  Mass. 
313;  Mills  V.  Catlin,  22  Vt.  98;  Suell  v. 
Jones,  49  Wash.  582,  96  Pac.  4;  Abell  y. 
Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  400.  See 
also  Shover  v.  Myrick,  4  Ind.  App.  7,  30  N. 
E.  207. 

In  Shover  v.  Myrick,  4  Ind.  App.  7,  30  N. 
E.  207,  the  court  apparently  took  judicial 
cognizance  of  the  fact  that  the  mortality 
tables  enumerated  in  its  opinion  were  stand- 
ard.  In  that  case  it  was  said:  "The  use  of 
life  and  annuity  tables  has  long  been  resorted 
to  by  the  courts  of  this  country  and  England 
in  making  estimates  of  present  values.  The 
business  of  life  insurance  and  the  sale  of 
annuities  by  societies  and  corporations  proved 
to  be  so  successful  among  our  British  ances- 
tors that  the  government  itself,  by  the  stat- 
ute of  5  W.  &  M.  ch.  5  and  20,  assumed  the 


undertaking  for  the  purpose  of  raising  some 
of  its  revenues.  Statistics  concerning  the 
longevity  of  human  lives  were  necesaary, 
therefore,  to  estimate  the  required  charges 
for  such  protection,  and  these  statistics  were 
gradually  arranged  by  mathematicians  into 
'tables,'  from  which  the  average  duration  of 
life  at  certain  ages  and  conditions  could  be 
ascertained  with  reasonable  certainty.  Be- 
tween the  years  1735  and  1780  Dr.  Richard 
Price,  of  England,  prepared  his  celebrated 
'Northampton  Tables'  from  bills  of  mortality 
kept  in  the  parish  of  All  Saints,  a  town  in 
the  North  of  England,  and  during  the  years 
1779  and  1780  the  'Carlisle  Tables'  were 
framed  for  the  town  of  Carlisle,  also  in  the 
north  of  England,  from  observations  made 
upon  a  population  of  8,000  persons.  In  addi- 
tion to  these  there  are  the  'Equitable  Tables,' 
prepared  by  the  Equitable  Insurance  Com- 
pany, of  London;  the  'Sweden  Tables,'  based 
upon  estimates  of  mortality  among  the  popu- 
lations of  Sweden  and  Finland;  'Finlaison*s 
Tables,'  made  by  John  Finlaison,  under  the 
direction  of  the  British  government;  'Mc- 
Kean's  Tables,'  by  Alexander  McKean,  actu- 
ary, of  London,  and  others.  'Wiggles worth's 
Tables,'  prepared  by  Dr.  Wigglesworth,  were 
prepared  from  observations  made  in  New 
England,  and  'Bland's  Tables'  were  arranged 
by  Chancellor  Bland,  of  Maryland,  from  other 
tables.  See  Williams'  Case,  3  Bland  (Md.) 
186  ( 227 ) ;  2  Edinburgh  Ency.  tit.  'Annui- 
ties,' p.  150  et  seq.;  2  Ency.  Brit,  tit.  'An- 
nuities,' p.  72  et  seq.;  Estabrook  v.  Hapgood 
10  Mass.  313  (315).  These  tables  are  re- 
garded as  standard  and  authoritative  data 
for  making  estimates  of  the  character  of 
those  under  consideration  and  have  long  been 
used  in  different  ways  by  the  courts  of  Great 
Britain  and  America  as  among  the  most 
available  means  for  the  equitable  adjustment 
of  such  controversies.  In  the  statistical  re- 
ports of  the  United  States  census  office,  upon 
the  taking  of  every  census,  there  are  pub- 
lished by  the  government  certain  tabulated 
statements  of  mortality  among  different 
groups  of  the  population  of  the  United  States, 
including  tables  showing  the  expectation  of 
lives  at  all  ages  and  among  various  classes 
of  population.  Tliese  statements  are  based 
upon  the  experience  and  observation  of  scien- 
tific men,  and  form  a  portion  of  the  vital 
statistics  as  well  as  of  the  current  history 
of  the  country.  They  are  known  as  the  'Mor- 
tality Tables  of  the  United  States,'  or  as 
'American  Mortality  Tables.'  It  seems  to  be 
well  established  that  of  the  contents  of  these 
tables  the  courts  will  take  judicial  knowl- 
edge." 

In  Abell  v.  Penn  Mut.  L,  Ins.  Co.  18  W.  Va 
400,  the  Actuary's  and  American  Experience 
tables  of  life  expectancy  were  judicially  rec- 
ognized as  standard.    The  court  said :  "There 
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was  no  table  of  mortality  offered  in  evidence 
in  this  case,  but  the  court  may  take  judicial 
notice  of  such  tables.  The  table,  which  has 
been  generally  used  in  Virginia,  was  one 
made  by  Professor  Wigglesworth  of  Cambridge 
University,  and  is  published  in  Kobinson's 
Practice  (old)  voL  2,  p.  381.  It  was  adopted 
by  the  supreme  court  of  Massachusetts  soon 
after  its  publication  some  seventy  years  ago 
(Estabrook  v.  Hapgood,  10  Mass.  322)  as 
the  rule  in  estimating  the  value  of  a  dower 
or  other  life  interest,  and  it  has  been  exten- 
sively used  in  Virginia  and  formerly  in  this 
state  for  that  purpose.  But  there  have  been 
more  recently  published  two  tables  of  mor- 
tality, which  can  be  more  relied  on  than 
Professor  Wigglesworth's  table,  where  the 
lives  of  assured  persons  are  concerned,  as 
they  were  constructed  from  accurate  observa- 
tions made  by  insurance  companies  in  their 
business.  The  first  of  these  tables  is  known 
as  the  combined  experience  or  actuary's  table. 
It  was  prepared  by  a  committee  of  eminent 
actuaries  on  data  afforded  by  the  combined 
experience  of  seventeen  of  the  principal  life 
insurance  offices  in  England  and  was  deduced 
from  sixty-two  thousand  five  hundred  and 
thirty-seven  assurances.  It  was  first  pub- 
lished in  1843.  The  other  table  of  mortality 
was  constructed  from  the  experience  of  the 
Mutual  Life  Insurance  Company  of  New  York 
by  Mr.  Shepard  Homans,  who  availed  himself 
of  other  statistics  to  ascertain  the  laws  of 
mortality  as  applicable  to  healthy  insured 
lives  in  this  country;  and  all  the  standard 
European  tables  were  used  in  adjusting  it. 
This  table  is  known  as  the  American  Expe- 
rience Table  and  was  adopted  by  New  York  in 
1868.  ...  Of  these  two  tables,  it  seems 
to  me,  the  combined  experience  table  should 
be  preferred,  because  on  account  of  the  mate- 
rial, out  of  which  it  was  constructed,  it  is 
more  likely  to  be  accurate  and  better  adjusted 
them  the  American  Experience  Table." 

In  Gordon  v.  Tweedy,  74  Ala.  232,  in  order 
to  ascertain  the  present  value  of  an  inchoate 
right  of  dower,  the  American  Tables  of  Mor- 
tality were  used  to  determine  the  probable 
duration  of  the  life  of  the  dowress  and  her 
husband.  The  court  said:  "More  than  forty 
years  ago,  the  courts  were  accustomed  to 
resort  to  the  'Northampton'  and  the  'Carlisle' 
Tables  of  observation,  showing  the  probabili- 
ties of  human  life  by  actual  observation  in 
the  towns  of  Northampton  and  Carlisle,  Eng- 
land. These  deaths,  however,  were  not  taken 
from  selected  lives,  but  from  the  population 
generally.  The  field  was  so  circumscribed, 
that  they  have  never  been  deemed  entirely 
reliable.  We  judicially  know  that  the  busi- 
ness of  life  insurance  has  made  rapid  ad- 
vancement in  modem  times,  especially  within 
the  past  twenty  years.  New  fields  of  obser- 
vation have  been  explored,  based  upon  the 
Ann.  Cas.  191 8B. — 27. 


combined  and  actual  experience  of  American 
life  insurance  companies.  This  has  led  to  the 
tabulation  of  results  in  what  is  now  known 
as  the  'American  Table  of  Mortality,'  which 
is  now  regarded  as  the  orthodox  standard 
throughout  the  United  States  and  the  Cana- 
das.  This  table  is  based  on  the  lives  of  in- 
surable or  healthy  persons,  and  is  known  to 
be  now  in  use  generally  by  modern  life  insur- 
ance companies,  tor  the  arithmetical  estimate 
of  valuations.  We  are  of  opinion  that,  for 
these  reasons,  our  oourts  should  resort  to  the 
'American  Table  of  Mortality'  aa  a  basis  for 
the  calculation  of  annuities  d^endent  on  the 
probabilities  of  human  life  in  this  country. 
We  see  no  reason  why  the  chancellor,  or 
roister,  should  be  precluded  from  taking 
judicial  knowledge  of  both  the  existence  of 
this  table  and  its  contents.  It  is  customary 
for  courts  to  take  judicial  knowledge  of  what 
ought  to  be  generally  known  within  the  lim- 
its of  their  jurisdictions.  This  cognizance 
may  extend  far  beyond  the  actual  knowledge, 
or  even  the  memqry  of  judges,  who  may, 
therefore,  resort  to  such  documents  of  refer- 
ence, or  other  authoritative  sources  of  infor- 
mation as  may  be  at  hand,  and  may  be 
deemed  worthy  of  confidence." 

To  the  same  effect  is  the  decision  in  Mc- 
Donnell V.  Alabama  Gold  L.  Ins.  Co.  85  Ala. 
401,  5  So.  120,  wherein  the  court  said: 
"There  is,  in  this  case,  a  manifest  and  total 
breach  of  contract  by  the  company,  in  its 
failure  to  carry  on  the  business  of  life  insur- 
ance. This  breach  haa  resulted  in  damage  to 
all  persons  holding  policies,  for  which  an 
immediate  action  will  lie.  These  damages, 
moreover,  are  liquidated,  being  capable  of  the 
most  accurate  and  certain  mathematical  as- 
certainment. The  legal  measure  of  such 
damages  is  the  siirrender  or  equitable  value 
of  the  policy,  calculated  on  the  basis  of  the 
'American  Tables  of  Mortality,'  which  are 
now  the  orthodox  standard  throQghout  the 
United  States  and  Canada,  and  of  which 
judicial  notice  will  be  taken  by  the  courts." 

In  Chambers  v.  Minneapolis,  etc.  K.  Co. 
(N.  D.)  163  N.  W.  824,  the  court  said: 
"Counsel  for  appellant  argues  that  the  trial 
judge  erred  in  his  instructions  to  the  jury 
in  stating  the  life  expectancy  of  Chambers 
according  to  the  American  Mortality  Table. 
It  appears  that  the  plaintiff  requested  the 
court  to  take  judicial  notice  of  the  mortality 
tables,  without  specifying  what  tables.  Sec- 
tion 7922  of  the  Compiled  Laws  of  1913  pro- 
vides that  in  all  oases  in  which  probable 
duration  of  the  natural  life  of  any  person  is 
material  the  statistical  tables  known  as  the 
Carlisle  Tables  of  Mortality  are  competent 
evidence  of  such  probable  duration  or  expec- 
tation of  life.  In  the  case  of  Ruahl  v.  Lidger* 
wood  Rural  Telephone  Co.  23  N.  D.  6-10, 
135  N.  W.  793,  Ann.  Cas.  1914C  680,  this 
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court  held  tba4^  it  would  take  judicial  notice 
of  standard  tables  according  to  which  the 
life  expectancy  of  an  individual  may  be 
determined,  and  it  was  said  that  it  would 
have  been  competent  for  the  court  to  have 
instructed  the  jury  as  to  the  fact  of  the 
contents  of  such  mortality  tables.  . 
While  the  statute  provides  affirmatively  that 
the  Carlisle  Tables  shall  be  admissible,  it 
does  not  purport  to  control  or  restrict  in 
this  particular  the  application  of  the  doc- 
trine of  judicial  notice.  In  disposing  of  this 
assignment  of  error,  it  need  only  be  said  that 
we  adhere  to  the  rule  laid  down  in  the  case 
of  Ruehl  ▼.  Lidgerwood  Rural  Telephone  Go. 
supra." 

In  Camden,  etc.  R.  Co.  v.  Williams,  61  N. 
J.  L.  646,  40  Atl.  634,  it  was  said:     "The 
second,  sixth  and  tenth  assignments  of  error 
were  waived.     .     .     .     The  first  is  that  the 
'Carlisle  Table  of  Mortality'  was  admitted  in 
evidence.     It  is  common  knowledge  that  ap- 
proved mortuary  tables  are  in  constant  use  to 
aid  in  determining  the  probable  expectancy  of 
human  life.    I'hey  are  derived  from  statistics 
preserved   through  a   course   of   years,    and 
have   become  standard  by   the  test  of  sub- 
sequent experience.    The  courts  have  almost 
universally  availed  themselves  of  help  from 
these  sources  when  expectancy  of  life  became 
involved   in   a   judicial   proceeding. 
Among  mortuary  tables  that  known  as  the 
'Carlisle    Table    of    Mortality'    stands    pre- 
eminent.   It  was  elaborately  compiled  in  the 
latter  part  of  the  last  century  from  the  sta- 
tistics of  certain  parishes  in  the  city  of  Car- 
lisle, in  England,  extending  over  a  series  of 
years.     It  was  received  with  a  high  degree 
of  favor  among  insurers  and  others  concerned 
with  forecasting  the  probable  duration  of  life. 
It  almost  entirely  superseded  the  Northamp- 
ton table  and  others  still  earlier,  now  alto- 
<;ether  obsolete.     It  is  said  of  this  Carli^slc 
Table  in  13  Encycl.  Brit.  (9th  ed.)  169,  that 
'no  other  mortality  table  has  been  so  exten- 
sively employed  in  the  construction  of  aux- 
iliary tables  of  all  kinds  for  computing  the 
values    of   benefits   depending   upon    human 
lives.'    Insurers  now  resort  to  their  own  ex- 
perience tables,  compiled  from  their  statis- 
tics of  selected  lives,  but  there  seems  to  be 
no  successor  to  this  general  table  of  mor- 
tality.    Every  lawyer  knows  that  it  forms 
the  basis  of  the  table  adopted  by  our  own 
court  of  chancery  as  a  guide  for  calculat- 
ing  the   value    of   a    life   estate    (Chancery 
Rule  184),  and  it  everywhere  has  gained  ju- 
dicial recognition,  as  will  appear  upon  con- 
sulting  the    decisions    noted    in   the    works 
above  cited   on   the  general  subject.     It   is 
proper,  therefore,  to  admit  this  standard  table 
in  evidence  without  proof  of  its  repute;  that 
may  be  assumed." 


In  Lincoln  v.  Power,  151  U.  S.  436,  14  S. 
Ct.  387,  38  U.  S.  ( L.  ed. )  224,  which  was  an 
action  to  recover  damages  for  personal  injur- 
ies, the  court  said:  "Error  is  assigned  to 
the  action  of  the  court  in  referring  to  the 
Carlisle  Tables  as  enabling  the  jury  to  find 
the  plaintiff's  prospect  of  life,  and  the  force 
of  the  objection  is  in  the  allegation  that  those 
tables  had  not  been  introduced  in  evidence. 
There  is  high  authority  for  the  proposition 
that  courts  can  take  judicial  notice  of  the 
Carlisle  Tables,  and  can  use  them  in  estimat- 
ing the  probable  length  of  life,  whether  they 
were  introduced  in  evidence  or  not." 

In  Estabrook  v.  Hapgood,  10  Mass.  313, 
it  was  held  that  the  value  of  a  dower  right 
in  that  particular  court  should  be  ascer- 
tained by  reference  to  a  particular  mortuary 
table  contained  in  a  certain  publication.  The 
following  appears  in  a  note  appended  to  the 
report  of  the  case:  "Note. — ^The  Chief  Jus- 
tice, referring  to  the  assessment  of  the  dam- 
ages in  this  case,  observed  that  the  value  of 
the  dowager's  life  estate  was  to  be  calculated 
from  the  late  Dr.  Wigglesworth's  table,  pub- 
lished in  the  Memoirs  of  the  American  Acad- 
emy of  Arts  and  Sciences,  Vol.  ii,  p.  131, 
which  he  said  had  been  adopted  by  this 
court,  as  a  rule  in  estimating  the  value  of 
life  estates,  since  its  publication." 

In  Muhlke  v.  Tiedemann  (111.)  117  N.  K. 
708,  the  court  said:  "While  it  is  true  the 
proof  shows  that  there  were  a  number  of 
mortality  tables,  and  that  under  these  tables 
different  results  are  obtained,  it  is  a  matter 
of  common  knowledge  that  the  Wigglesworth 
table  is  recognized  as  one  of  the  standard 
tables  and  is  frequently  used  by  the  courts 
of  this  state  in  determining  the  present  value 
of  future  interests." 


AxrrHENTiciTT  OF  Table  Offebeo  m  Evi- 
dence. 

It  is  believed  to  be  the  better  opinion  that 
a  court  may  take  judicial  notice  of  the  au- 
thenticity of  a  mortality  table  offered  in 
evidence,  thereby  eliminating  the  necessity 
for  preliminary  proof  thereof.  Southern  Pac. 
Co.  V.  De  Valie  Da  Costa,  190  Fed.  689,  111 
C.  C.  A.  417;  Keast  v.  Santa  Ysabel  Gold 
Min.  Co.  136  Cal.  256,  68  Pac.  771;  Valente 
v.  Sierra  R.  Co.  151  Cal.  534,  91  Pac.  481; 
Atchison,  etc.  R.  Co.  v.  Ryan,  62  Kan.  682, 
64  Pac.  603;  Alexander  v.  Bradley,  3  Bush 
(Ky.)  607;  Scheffler  v.  Minneapolis,  etc.  R. 
Co.  32  Minn.  518,  21  N.  W.  711,  19  Am,  & 
Eng.  R.  Cas.  173;  Abell  v.  Penn  MUt.  L. 
Ins.  Co.  18  W.  Va.  400. 

Thus,  in  Keast  v.  Santa  Ysabel  Gold  Min. 
Co.  supra,  an  action  for  death  by  WTongful 
act,  mortality  tables  were  admitted  in  evi- 
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dence  to  aid  in  assessing  the  damages.  The 
court  said:  "There  was  no  error  of  the  court 
in  admitting  in  evidence  McCarty's  Statis- 
tician and  Economist  containing  Farr's  table 
of  expectancy  of  life  to  show  the  probable 
duration  of  the  life  of  the  deceased.  It  is 
not  questioned  that  proper  evidence  of  such 
expectancy  of  life  waa  admissible.  In  some 
courts  it  la  said  that  such  tables  are  admis- 
sible  after  proper  preliminary  proof  of  their 
authenticity  and  standard  quality.  Such 
proof  in  this  case  was  not  made,  but  the 
general  weight  of  authority  is  to  the  con- 
trary, and  permits  the  introduction  of  such 
tables  as  are  satisfactory  to  the  court.  The 
court  may  or  may  not  require  such  prelimi- 
nary proof,  depending  upon  whether  of  its 
own  knowledge  it  is  satisfied,  or  whether  it 
desires  evidence  to  satisfy  itself  of  the  au- 
thenticity of  the  tables." 

In  following  the  decision  in  Keast  ▼.  Santa 
Ysabel  Gold  Min.  Go.  supra,  the  court,  in 
Valente  v..  Sierra  R.  Co.  151  Cal.  534,  91 
Pac.  481,  which  was  also  an  action  for  death 
by  wrongful  act,  said:  ^The  question  as  to 
the  admission  of  a  table  of  life  expectancy 
without  preliminary  proof  as  to  its  authen- 
ticity and  reliability  appears  to  be  decided 
a<;ainst  defendant's  contention  by  the  case  of 
Keast  V.  Santa  Ysabel  Gold  Min.  Co.  13G 
Cal.  256,  259,  68  Pac.  771,  where  it  is  held 
that  the  court  may  admit  any  table  satisfac- 
tory to  it,  requiring  or  not  requiring  pre- 
liminary proaf,  d^wnding  upon  whether  of  its 
own  knowledge  it  is  satisfied,  or  whether  it 
desires  evidence  to  satisfy  itself  of  the  authen- 
ticity of  the  table.  This  ruling  is,  of  course, 
founded  upon  the  theory  that  the  courts  take 
judicial  notice  of  the  standard  tables.  (20 
Am.  k  £ng.  £nc.  of  Law  (2d  ed.)  886)." 

In  Atchison,  etc.  R.  Co.  v.  Ryan,  62  Kan. 
682,  64  Pac.  603,  it  was  said :  ''If  the  courts 
judicially  know  the  standard  tables  of  life 
expectancy  when  presented  to  their  observa- 
tion, they  may  assure  their  knowledge  by 
reference  to  publications  containing  them. 
The  only  easily  accessible  authentic  publica- 
tion of  such  tables  is  to  be  found  in  the 
standard  encyclopaedias  like  the  Britannica. 
The  courts  recognize  such  publications  as  be- 
ing authentic  and  in  general  use,  and,  there- 
fore, may  receive  them  in  evidence  as  to 
matters  contained  therein  of  which  judicial 
knowledge  is  possessed." 

In  Scheffier  v.  Minneapolis,  etc.  R.  Co.  32 
Minn.  518.  21  N.  W.  711,  19  Am.  &  Eng. 
R.  Caa.  173,  the  court  said:  "With  reference 
to  the  admission  in  evidence  of  the  Carlisle 
and  other  similar  tables  for  the  purpose  of 
showing  the  'expectation'  and  probable  dura- 
tion of  life,  we  think  that  they  are  to  be 
received  upon  judicial  notice  of  their  genuine- 
ness and  authoritativeness.  As  in  regard  to 
many  other  matters  of  which  judicial  notice 


is  taken,  it  is  proper  tfnt  a  court  to  inform 
itself  in  the  premises  by  reference  to  books 
and  other  sources  of  inf orau&tion ;  but  legal 
proof  of  such  genuineness  and  authoritative- 
ness is  not  required.  In  a  given  case  it  is 
for  the  court  to  say,  without  such  proof,  that 
they  are  or  ore  not  genuine  and  authorita- 
tive, and  that  they  are  or  are  not  admissible 
accordingly.  Stephen,  Ev.  art.  59,  and  note; 
1  Greenl.  Ev.  §  6.  Such  tables  are,  however, 
not  conclusive,  for  there  is  not  only  a  con- 
siderable variance  in  different  tables,  but 
they  are  not  so  compiled  as  to  show  the  prob- 
able duration  of  life  under  any  and  all  cir- 
cumstances, but  under  particular  conditions, 
so  that  their  evidentiary  value  in  a  given 
case  is  largely  analogical." 

In  Southern  Pac.  Co.  v.  De  Valle  Da  Costa, 
190  Fed.  689,  111  C.  C.  A.  417,  which  was 
an  action  for  damages  for  death  caused  by 
alleged  negligence,  the  court  said:  '*It  is 
urged  also  that  the  court  erred  in  permitting 
the  use  of  mortality  tables  without  requiring 
any  evidence  that  the  tables  were  authentic 
or  in  general  use;  but  this  is  a  matter  of 
judicial  notice,  and  there  is  no  error  in  this 
respect" 

In  Stephens  v.  Elliott,  3d  Mont.  92,  92  Pac. 
46,  it  was  said:  "Upon  the  trial  counsel  for 
plaintiff  offered  and  read  in  evidence,  over 
defendant's  objection,  certain  mortality  tables 
for  the  purpose  of  showing  the  probable  ex- 
pectancy of  plaintiff's  life.  The  particular 
objection  urged  was  that  the  tables  were  not 
identified,  but  were  read  by  an  attorney  who 
was  not  a  witness  and  not  under  oath.  While 
there  is  some  conflict  in  the  authorities,  the 
weight  of  the  authorities  seems  to  be  in  har- 
mony with  the  trial  court's  ruling,  that  the 
court  takes  judicial  notice  of  standard  mor- 
tality tables,  and,  if  the  court  is  satisfied 
that  the  one  offered  is  of  that  character,  no 
further  identification  is  necessary;  and  it  is 
immaterial  that  the  portion  read  is  read  by 
an  attorney  who  is  not  sworn  as  a  witnesu 
in  the  case." 

But  courts  have  refused  to  take  judicial 
notice  of  the  authenticity  of  alleged  stand- 
ard mortality  tables.  Western,  etc.  R.  Co. 
V.  Hyer,  113  Ga.  776,  39  S.  E.  447 ;  ,Notto  v. 
Atlantic  City  R.  Co.  75  N.  J.  L.  826,  69  Atl. 
968,  127  Am.  St.  Rep.  835,  17  L.R.A.(N.S.) 
1138;  Galveston,  etc.  R.  Co.  v.  Arispe,  81 
Tex.  523,  17  S.  W.  47.  See  also  Western, 
etc.  R.  Co.  v.  Cox,  115  Ga.  715. 

Thus,  in  Western,  etc.  R.  Co.  v.  Hyer, 
supra,  which  was  an  action  brought  by  a 
widow  for  danmges  for  the  death  of  her  hus- 
band who  had  been  killed  in  a  railroad  wreck, 
the  court,  concerning  the  authenticity  of  al- 
leged ''Korthampton,"  ''Carlisle,"  and  *'Actu* 
ary's"  mortality  tables,  and  a  supposed  "Car- 
lisle" annuity  table,  printed  in  the  appendix 
to  an  official  report  of  decided  cases,  said: 
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"The  mere  fact  that  certain  tables  were  pub- 
lished by  the  official  reporter  of  this  court  in 
the  form  of  an  appendix  to  the  70tb  Ga. 
does  not  authorize  us  to  take  judicial  notice 
of  the  contents  of  the  tables  there  to  be 
found.  On  the  contrary,  we  have  no  author- 
ity to  look  outside  of  the  record  of  any  given 
case  for  the  purpose  of  discovering  something 
which  that  record  should,  but  does  not,  itself 
disclose." 

In  Galveston,  etc.  R.  Co.  v.  Arispe,  81  Tex. 
523,  17  S.  W.  47,  it  was  said:  "The  action 
of  the  court  as  indicated  in  the  seventh  as- 
signment of  error  was  erroneous,  and  the  fol- 
lowing is  the  assignment,  viz.:  'The  court 
erred  in  permitting  plaintilts  over  the  objec- 
tion of  defendant  to  introduce  in  evidence  the 
table  of  the  expectation  of  the  years  of  life 
contained  in  the  book  entitled  "A  Million  of 
Facts;  Conkling's  Handy  Manual  of  Useful 
Inform.ition  and  Atlas  of  the  World;  All  for 
Twenty-five  Cents,"  for  the  reason  specified  in 
defendant's  bill  of  exception  No.  1,  and  be- 
cause the  same  was  no  authority  and  of  no 
higher  character  than  any  cheap  book  sold  on 
railways,  and  there  was  no  evidence  offered 
showing  the  correctness  of  the  table,  and  it 
was  calculated  to  prejudice  the  minds  of  the 
jury  against  the  defendant.'  Whether  this 
ruling  of  the  court,  if  it  were  the  only  ground 
relied  on,  would  constitute  a  reversible  error 
we  need  not  inquire,  suffice  it  to  say  that 
this  book,  however  flattering  may  be  its  title 
or  alluring  its  price,  is  not  one  of  those 
standard  works  of  which  the  courts  take  judi- 
cial notice  and  recognize  as  authority,  and 
consequently  it  should  have  been  excluded  in 
tha  absence  of  any  proof  of  its  correctness." 


ATorateiLt  of  NecUs^i^o^  **  Snffieiemey. 

A  complaint  for  negligence  must  disclose 
a  duty,  breach  of  it,  and  resulting  damages. 

Same. 

A  complaint  for  negligence  must  state 
facts,  and  not  legal  conclusions,  and  so  must 
set  forth  facts  from  which  it  can  be  said, 
as  matter  of  law,  that  defendant  owed  the 
injured  person  a 'duty  at  the  time  of  the 
injury;  and  an  allegation  that  defendant  im- 
pliedly invited  deceased  is  insufficient. 

Owners  of  PromiMS  —  IdaliUlty  for  Im- 
Jvry  —  IiiTitatlon. 

An  invitation  not  accepted  or  acted  on 
creates  no  legal  relationship  so  as  to  be  the 
basis  for  a  charge  of  negligence. 

NeKlisenoe  —  Turntable  Doetriao. 

To  state  a  cause  of  action  under  the  doc- 
trine of  the  turntable  cases,  it  is  not  enough 
for  the  complaint  for  injury  to  a  trespassing 
child  to  show  that  the  premises  were  at- 
tractive to  children  or  that  children  generally 
were  attracted  thereto,  but  it  must  show  that 
the  attraction  lured  the  particular  child  there 
with  the  resulting  injury. 

Owners  of  Psoadaeo  —  Oamal  ^  IiU V7 
to  Treapaaoini;  Child* 

Evidence  in  an  action  for  drowning  of  a 
child  in  the  canal  of  an  irrigation  company 
is  held  to  be  insufficient  to  support  a  verdict 
on  the  theory  that  it  fell  in  where  the  canal 
crossed  a  street,  and  should  have  been,  but 
was  not,  covered;  it  being  equally  consistent 
with  it  having  fallen  in  at  another  point. 

[See  note  at  end  of  this  ease.] 

How   Trial   —   AAAavit   in    Kotion   — 
Newly   IMseoTored   fiVidenoe  —  Dili- 


It  is  not  enough  for  the  affidavit  for  a  new 
trial  for  newly  discovered  evidence  to  allege 
diligent  inquiry  before  trial;  but  the  par- 
ticular efforts  made  must  be  stated. 
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TEIXOWSTONE  VALLEY  LAND  AND 
IRBIOATION  OOliFANT. 

Montana  Supreme  Court — Febniary  16,  1917. 

63  Mont.  264  f  163  Pac.  473. 


NeKligenee  —  Liahility  to  Treapassine; 
Infant. 

The  basis  of  the  doctrine  of  liability  to  a 
trespassing  infant,  injured  through  the  dan- 
gerous condition  of  the  premises,  is  implied 
invitation. 

What  Constitntes  NesIiKenee  ~  Breaeh 
of  Dnty  Eaaential. 

Actionable  negligence  arises  only  from 
breaeh  of  a  legal  duty. 


Appeal  from  District  Court,  Park  county: 
Law,  Judge. 

Action  by  E.  W.  Fusselman,  plaintiff; 
against  Yellowstone  Valley  Land  and  Irriga- 
tion Company,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

Walsh,  Nolan  d  Scallon  for  appellant. 
Fred  Z*.  Oihson  and  Miller  d  (yConnor  for 

respondent. 

[257]  HOLLOWAT,  J.— In  1913  the  YeUow- 
stone  Valley  Land  &  Irrigation  Company 
maintained  a  canal  for  conveying  water  from 
the  Yellowstone  River  for  irrigation  purposes. 
The  canal  passed  through  a  portion  of  the 
city  of  Livingston  and  along  and  across  many 
streets  and  alleys^  Permission  to  run  the 
canal  through  the  city  had  been  obtained,  and 
Ordinance  No.  99  had  been  adopted  defining 
the  rights  and  duties  of  the  company  within 
the  city.    Among  other  things,  it  was  required 
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to  keep  the  canal  coTered  wherever  it  ran  in 
or  acroes  a  street  or  alley,  bnt  this  duty  had 
been  neglected,  and  there  was  not  any  cov- 
ering over  the  canal  where  it  crossed  Yellov- 
fitone  Street  or  Gallatin  Street  or  in  the  vicin- 
ity  of  the  intersection  of  those  streets,  except 
a  bridge  fourteen  feet  in  length  near  the  cen- 
ter of  Yellowstone  Street.  On  May  23, 
[258]  1913,  the  dead  body  of  Btrdena  Fussel- 
man  was  taken  from  the  canal  at  a  point 
down  the  canal  and  1,100  feet  east  of  the 
Yellowstone  Street  bridge.  This  action  was 
brought  by  the  father  of  the  deceased  to  re- 
cover damages.  Issues  were  framed  and  a 
trial  had.  At  the  conclusion  of  the  evidence 
the  district  court  directed  a  verdict  for  the 
defendant,  and  plaintiff  appealed  from  the 
judgment  entered  thereon  and  froin  an  order 
denying  his  motion  for  a  new  trial.  Appel- 
lant advances  two  theories,  upon  either  of 
which  he  insists  that  a  case  was  made  for  the 
jury. 

1.  It  is  first  contended  that  even  though 
the  deceased  was  upon  the  private  property 
of  the  defendant  at  the  time  she  fell  into  the 
canal,  liability  may  nevertheless  attach  if 
the  canal,  as  located  with  the  water  flowing 
in  it,  was  peculiarly  attractive  to  children 
of  tender  years,  if  it  was  dangerous,  if  small 
children  were,  accustomed  to  play  about  it 
and  were  likely  to  fall  into  it  and  be  drowned, 
and  if  these  facts  were  Icnown  to  the  defendant 
or  shonid  have  been  known  to  it  and  reason- 
able care  was  not  taken  to  prevent  injury. 
In  other  words,  it  is  sought  to  invoke  the  rule 
announced  in  Sioux  City,  etc.  R.  Co.  v.  Stout, 
17  Wall.  657,  21  U.  S.  (L.  ed.)  746. 

The  doctrine  of  the  turntable  eases  proceeds 
upon  the  assumption  that  the  injured  party, 
if  an  adult,  would  have  been  a  trespasser, 
but  because  of  his  tender  years  and  indis- 
cretion is  not  subject  to  the  rule  of  lia- 
bility applicahle  to  trespassers.  Anyone 
who  goes  upon  the  private  property  of 
another  without  lawful  authority  or  with- 
out permission  or  invitation,  express  or  im- 
plied, is  a  trespasser  to  whom  the  land  own- 
er owes  no  legal  duty  until  his  presence  is 
discovered.  He  is  only  required  to  refrain 
from  wanton  or  willful  acta  which  occasion 
injury.  (Egan  v.  Montana  Cent.  R.  Co.  24 
Mont  569,  63  Pac.  831.)  A  person  upon  the 
private  property  of  another  by  invitation, 
erpress  or  implied,  is  there  rightfully,  and  to 
him  the  land  owner  owes  the  positive  duty  to 
exercise  reasonable  care  for  his  safety.  (Mon- 
tague V.  Hanson,  38  Mont.  376,  99  Pac.  1063.) 
It  is  not  contended  that  the  defendant  or  any 
officer  or  agent  of  it  knew  of  the  presence  of 
Birdena  Fusselman  upon  the  [259]  right  of 
way  or  along  the  canal  immediately,  or  at 
any  time,  before  her  death,  or  that  her  death 
resulted  from  any  wanton  or  willful  acts  of 
the  defendant.    Neither  is  there  any  conten** 


tion  made  that  the  company  ever  expressly 
invited  the  deceased  to  come  upon  its  prop- 
erty; so  that  the  only  possible  theory  upon 
which  liability  may  attach  under  this  view 
of  the  case  is  that  the  deceased  was  at  the 
canal  pursuant  to  an  implied  invitation  ex- 
tended to  her  by  the  canal  company,  and  that 
the  invitation  was  to  be  implied  from  the 
acts  of  the  defendant  in  maintaining  the  ca- 
nal under  the  circumstances  disclosed. 

In  passing,  it  may  be  said  that  no  other 
subject  within  the  domain  of  the  law  has  giv< 
en  rise  to  greater  divergence  of  judicial  opin- 
ion  than  the  doctrine  of  the  Stout  case.  In 
some  jurisdictions  it  is  repudiated  altogeth- 
er; in  others  applied  strictly;  in  others  adopt- 
ed in  a  more  or  less  modified  form;  while  in 
others  it  has  been  extended  to  such  a  variety 
of  cases  that  it  has  lost  its  original  identity 
and  has  become  a  new  rule  of  the  substantive 
law  of  negligence^  The  courts  which  give 
recognition  to  the  doctrine  are  not  agreed 
upon  the  principle  which  underlies  it  and  en- 
counter difficulty  in  defining  the  doctrine  it- 
self. By  some  of  these  courts  it  is  treated 
as  an  exception  to  the  general  rule  of  nonli- 
ability to  trespassers — an  exception  born  of 
necessity  and  applied  out  of  consideration 
for  the  irresponsibility  of  infancy.  Others 
invoke  the  doctrine  only  in  cases  where  an 
invitation  can  be  implied  from  the  acts  of 
the  land  owner,  upon  the  theory  that,  "what 
an  express  invitation  would  be  to  an  adult, 
the  temptation  of  an  attractive  plaything  is 
to  a  child  of  tender  years."  (Keffe  v.  Mil- 
waukee, etc.  R.  Co.  21  Minn.  207,  18  Am.  Rep. 
308.)  So  much  has  be^  written  upon  the 
subject  that  we  shall  not  attempt  to  add  any- 
thing new  to  the  discussion.  To  review  the 
decided  cases  is  useless,  and  to  reconcile  them 
is  impossible.  An  extended  reference  to  them 
will  be  found  in  Bottum  v.  Hawksi  84  Vt. 
370,  Ann.  Cas.  1913A  1025,  35  L.R.A.(N.S.) 
440,  79  Atl.  858,  and  in  the  notes  to  the  same 
case  in  Ann.  Cas.  1913 A  1032. 

[260]  In  the  trial  of  the  Stout  case,  Judge 
Dillon  instructed  the  jury  that  notwithstand- 
ing the  child  was  upon  the  private  property 
of  the  company  at  the  time  he  was  injured, 
liability  would  attach  if  the  jury  found :  ( a ) 
That  the  turntable,  in  its  then  condition,  sit- 
uation, and  place,  was  a  dangerous  machine, 
which,  if  left  unguarded  and  unlocked,  would 
be  likely  to  cause  injury  to  children;  (b) 
that  the  company  knew  or  ought  to  have 
known  that  children  resorted  to  the  turntable 
to  play,  and  that  they  would  likely  be  in- 
jured by  it;  and  (c)  that  the  company  em- 
ployed no  means  to  keep  children  away  or 
to  prevent  accidents  to  them.  (Stout  v. 
Sioux  City,  etc.  R.  Co.  2  Dill.  294,  23  Fed. 
Cas.  No.  13,504.)  In  the  supreme  court  the 
instructions  were  approved  as  sound  and  ju- 
dicious, and  reference  is  made  to  the  rule  of 


4S£ 


CITS  THIS  VOL.  ANN.  CAS.  1918B. 


reasonable  care— the  rule  which  measures 
the  duty  of  the  land  owner  to  one  rightfully 
upon  his  property.  The  court  did  not  assume 
to  state  a  new  rule  of  law,  but  sought  justi- 
fication in  principles  announced  and  applied 
in  decided  cases  to  which  reference  was  made, 
among  them  Lynch  v.  Nurdin,  1  Q.  B.  29,  41 
£.  C.  L.  422.  The  facts  of  that  case  were 
that  the  defendant's  servant  left  a  horse  and 
cart  unattended  in  the  street.  The  plaintiff, 
a  child  of  tender  years,  climbed  upon  the  cart 
in  play.  Another  child  struck  the  horse,  caus- 
ing it  to  start  abruptly,  whereby  the  plaintiff 
was  thrown  to  the  ground  and  injured.  The 
defendant  was  held  liable,  though  no  stress 
was  laid  upon  the  fact  that  the  horse  and 
cart  were  in  a  public  street.  Upon  the  ques- 
tion of  negligence  Chief  Justice  Denman  said : 
"For  if  I  am  guilty  of  n^ligence  in  leaving 
anything  dangerous  in  a  place  where  I  know 
it  to  be  extremely  probable  that  some  other 
person  will  unjustifiably  set  it  in  motion  to 
the  injury  of  a  third,  and  if  that  injury 
hould  be  bo  brought  about,  I  presume  that  the 
sufferer  might  have  redress  by  action  against 
both  or  either  of  the  two,  but  unquestionably 
against  the  first.'*  And,  disposing  of  the  con- 
tention that  the  negligence  of  the  plaintiff 
in  mounting  the  cart  and  so  committing  a 
trespass  had  contributed  to  the  injury,  he 
observed:  "The  answer  is  that,  supposing 
that  fact  ascertained  by  the  jury,  but. to  this 
extent:  That  it  merely  [261]  indulged  the 
natural  instinct  of  a  child  in  amusing  him- 
self with  the  empty  cart  and  deserted  horse, 
then  we  think  that  the  defendant  cannot  be 
permitted  to  avail  himself  of  that  fact.  The 
most  blamable  carelessness  of  his  servant 
having  tempted  the  child,  he  ought  not  to  re- 
proach the  child  with  yielding  to  that  temp- 
tation. He  has  been  the  real  and  only  cause 
of  the  mischief." 

Though  in  the  Stout  case  particular  em- 
phasis was  not  laid  upon  the  peculiar  at- 
tractiveness of  the  turntable,  and  the  founda* 
tion  principle  upon  which  liability  was  made 
to  depend  was  not  sharply  defined,  the  lan- 
guage employed  and  the  references  given  seem 
to  require  the  conclusion  that  the  attractive- 
ness of  the  machine  was  deemed  to  be  an 
essential  element,  and  that  the  theory  of  im- 
plied invitation  must  have  prompted  the  con- 
clusion reached.  The  Stout  case  was  decided 
in  1873.  Later  a  case  presenting  substantial- 
ly the  same  facts  came  before  the  supreme 
court  of  Minnesota  (Keffe  v.  Milwaukee,  etc. 
R.  Go.  above),  and  the  rule  of  liability  was 
there  made  to  rest  upon  the  theory  of  implied 
invitation.  Among  other  things  the  court 
said:  "The  defendant  therefore  knew  that 
by  leaving  this  turntable  unfastened  and  un- 
guarded, it  was  not  merely  inviting  young 
children  to  come  upon  the  turntable,  but  was 
holding    out    an    allurement,    which,    acting 


upon  the  natural  instincts  by  which  such 
children  are  controlled,  drew  them  by  those 
instincts  into  a  hidden  danger;  and  having 
thus  knowingly  allured  them  into  a  place  of 
danger,  without  their  fault  (for  it  cannot 
blame  them  for  not  resisting  the  temptation, 
it  has  set  before  them),  it  was  bound  to  use 
care  to  protect  them  from  the  danger  into 
which  they  were  thus  led,  and  from  which 
they  could  not  be  expected  to  protect  them- 
selves.'* 

In  his  work  on  Torts,  Judge  Cooley  re- 
ferred approvingly  to  the  decision  in  the  Keffe 
case,  and  under  the  title  "Invasion  of  Rights 
in  Real  Property"  said:  "Every  retail  deal- 
er impliedly  invites  the  public  to  enter  his 
shop  for  the  examination  of  his  goods,  that 
they  may  purchase  them  if  they  see  fit.  .  .  . 
So  every  man,  by  implication,  invites  others 
to  come  to  his  house  [262]  as  they  may  have 
proper  occasion,  either  of  business,  of  courte- 
sy, for  information,  etc.  ...  In  the  case 
of  young  children  and  other  persons  not  fully 
9Ui  juris,  an  implied  license  might  sometimes 
arise  when  it  would  not  in  behalf  of  others. 
Thus,  leaving  a  tempting  thing  for  children 
to  play  with  exposed,  where  they  would  be 
likely  to  gather  for  that  purpose,  may  be 
equivalent  to  an  invitation  to  them  to  make 
use  of  it."     (Cooley  on  Torts,. 303.) 

In  the  first  edition  of  Thompson  on  Negli- 
gence, published  in  1880,  the  author,  referring 
to  Townsend  v.  Wathen,  0  East  (Eng.)  277, 
and  Stout  v.  Sioux  City,  etc.  R.  Co.  above, 
said:  "It  would  be  a  barbarous  rule  of  law 
that  would  make  the  owner  of  land  liable 
for  setting  a  trap  thereon,  baited  with  stink- 
ing meat,  so  that  his  neighbor's  dog,  attracted 
by  his  natural  instincts,  might  run  into  it 
and  be  killed;  and  which  would  exempt  him 
from  liability  for  the  consequences  of  leav- 
ing exposed  and  unguarded  on  his  land  a 
dangerous  machine,  so  that  his  neighbor's 
child,  attracted  to  it  and  tempted  to  inter- 
meddle with  it  by  instincts  equally  strong, 
might  thereby  be  killed  or  maimed  for  life." 
(1  Thompson  on  Negligence,  305.) 

In  Union  Pac.  R.  Co.  v.  McDonald,  162  U. 
S.  262,  38  U.  S.  (L.  ed.)  434,  14  S.  a.  619, 
the  principles  of  the  Stout  case  were  ap- 
proved and  applied.  Lynch  y.  Nurdin  was 
again  analyzed  and  relied  upon,  and  the  lan- 
guage from  that  case,  from  Keffe  v.  Milwau- 
kee, etc.  R.  Co.  and  from  Cooley  and  Thomp- 
son above  was  quoted  to  sustain  the  position 
taken.  It  should  now  be  deemed  to  be  settled, 
so  far  as  the  federal  courts  are  concerned, 
that  the  doctrine  of  the  Stout  case,  as  ampli- 
fied in  the  McDonald  case,  is  the  law  upon 
the  subject;  that  the  attractive  character  of 
the  dangerous  instrumentality  which  cauees 
the  injury  is  an  essential  element  of  the  doc- 
trine, and  that  the  doctrine  has  its  founda- 
tion in  the  theory  of  implied  invitation. 
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Lynch  ▼.  Nurdin  was  decided  in  1841.  In 
1909  Cooke  v.  Midland  Great  Western  R.  Go. 
involving  the  question  of  the  liability  of  the 
railway  company  for  an  injury  to  a  child 
while  playing  upon  an  unlocked  turntable 
on  the  defendant's  premises,  came  before 
[263]  the  House  of  Lords.  The '  defendant 
was  held  liable  upon  the  theory  of  implied 
invitation,  and  Lynch  v.  Nurdin  was  relied 
upon  as  direct  authority  for  the  doctrine  an- 
nounced that  a  land  owner  who  maintains 
on  his  premises  a  dangerous  machine  pecu« 
liarly  attractive  to  children  of  immature 
years,  and  who  knows  that  such  children  are 
accustomed  to  play  about  and  upon  it  and 
are  likely  to  be  injured  by  it,  owes  to  such 
children  the  duty  to  exercise  ordinary  care 
for  their  safety.  ([1909]  App.  Cas.  (Eng.) 
229,  15  Ann.  Gas.  557.)  The  doctrine  was 
invoked  in  this  court  for  the  first  time  in 
DriscoU  V.  Glark,  32  Mont.  172,  80  Pac.  1, 
373,  but  we  held  that  the  facte  pleaded  did 
not  bring  the  case  within  the  rule,  though 
the  doctrine  itself  received  the  tacit  approv- 
al of  a  majority  of  the  court.  The  same 
conclusion  was  reached  in  Gates  v.  Northern 
Pac.  R.  Co.  37  Mont.  103,  94  Pac.  751,  and  in 
Nixon  V.  Montana,  etc.  R.  Co.  50  Mont.  95, 
Ann.  Cas.  1916B  299,  145  Pac.  8.  In  Martin 
V.  Northern  Pac.  R.  Co.  51  Mont.  31,  149  Pac. 
89,  we  reviewed  an  instruction  of  the  trial 
coiirt  designed  to  announce  and  apply  the 
doctrine,  but  held  that  it  omitted  an  essen- 
tia] element.  In  every  one  of  these  cases  we 
proceeded  upon  the  assumption  that  the  doc- 
trine is  grounded  upon  the  theory  of  implied 
invitation,  and  though  it  may  not  appear 
altogether  logical  to  imply  an  invitation 
where  none  was  intended  to  be  extended,  still 
in  this  jurisdiction  the  position  is  fortified 
somewhat  by  the  rule  of  law  crystallized  in 
the  statute,  which  declares  that  it  will  be 
presumed  '4hat  a  person  intends  the  ordinary 
consequences  of  his  voluntary  act."  (Rev. 
Codes,  sec.  7962.)  This  rule  is  applied  in 
civil  cases,  and  though  the  presumption  is  a 
disputable  one,  it  furnished  sufficient  founda- 
tion for  a  prima  facie  case  until  contradicted. 

The  doctrine  of  the  turntable  cases  is  the 
rule  of  law  in  England,  in  our  federal  courts, 
in  by  far  the  greater  number  of  the  state 
courts  where  it  has  been  considered,  and  haa 
received  the  tacit  approval  of  the  majority 
of  this  court.  We  are  satisfied  that  justifi- 
cation for  the  doctrine  can  be  found  only  in 
the  theory  of  implied  invitation,  and  upon  the 
assumption  that  in  a  proper  case  the  doctrine 
will  be  applied  in  this  jurisdiction  [264]  upon 
that  theory,  it  is  insisted  by  counsel  for  re- 
spondent that  the  complaint  does  not  state 
facts  sufficient  to  bring  the  present  case  with- 
in the  doctrine. 

It  is  the  rule,  recognized  generally,  that 
actionable    negligence    arises    only    from    a 


breach  of  legal  duty,  and  to  state  a  oause  ol 
action  for  damages  resulting  from  n^ligence, 
it  is  necessary  that  the  complaint  disclose  the 
duty,  the  breach,  and  the  resulting  damages. 
The  facts,  and  not  legal  conclusions,  must  be 
stated,  and  it  is  therefore  necessary  to  set 
forth  sufficient  facts  from  which  it  can  be 
said,  as  a  matter  of  law,  that  the  defendant 
owed  to  the  injured  party  a  duty  arising  from 
some  legal  relation  existing  at  the  time  of 
the  injury.  It  is  not  sufficient  to  say  that 
the  defendant  impliedly  invited  the  deceased 
to  come  upon  the  property.  An  invitation 
not  accepted  or  acted  upon  cannot  create  any 
legal  relationship  whatever.  Neither  is  it 
sufficient  to  show  that  children  generally 
were  attracted  to  the  dangerous  instrumen- 
tality, in  order  to  make  out  a  case  under  the 
turntable  doctrine  a«  we  have  defined  it.  To 
impose  liability  upon  the  defendant  for  the 
death  of  Birdena  Fusselman  it  must  be  made 
to  appear,  among  other  things,  that  a  legal 
duty  was  owed  to  her,  and  this  could  arise 
only  from  the  maintenance  of  a  dangerous 
instrumentality  peculiarly  attractive  to  chil- 
dren of  tender  years  and  which  did  lure  or 
attract  her  to  her  death.  It  is  not  sufficient 
to  charge  negligence  in  the  abstract.  The 
breach  of  duty  relied  upon  must  have  been 
the  proximate  cause  of  the  injury,  and  the 
facts  pleaded  must  disclose  the  causal  con- 
nection between  the  defendant's  negligent  act 
and  the  injury  complained  of.  Though  the 
canal  may  have  been  ever  so  attractive  to 
children,  unless  it  was  that  attraction  which 
lured  the  deceased  to  her  death,  the  doctrine 
would  have  no  application. 

It  is  a  general  rule  of  pleading  in  actions 
for  damages  for  injuries  received  upon  the 
defendant's  property  that  the  complaint  must 
disclose  by  what  right  the  injured  party  was 
upon  the  premises.  (14  Enc.  PI.  &,  Pr.  339; 
29  Cyc.  667.)  In  failing  to  allege  that  Bird- 
ena Fusselman  was  attracted  to  the  canal 
[266]  or  that  by  reason  of  its  peculiar  at- 
tractiveness she  went  upon  the  canal  and 
met  her  death,  the  complainant  fails  to  state 
a  cause  of  action  under  the  doctrine  of  the 
turntable  cases. 

2.  The  other  theory  adopted  by  the  appel- 
lant is  that  the  child  f^ll  into  the  canal  while 
she  was  in  Yellowstone  Street  near  the  bridge 
and  at  a  point  where  the  canal  was  not  pro- 
tected by  a  covering  or  barrier;  that  she  was 
drowned  and  her  body  carried  by  the  water 
to  the  point  where  it  was  found;  and  upon 
this  theory  it  is  sought  to  fasten  liability 
upon  the  company  for  its  negligence  in  fail- 
ing to  comply  with  the  city  ordinance. 

Since  the  ordinance  required  the  canal  to 
be  covered  only  where  it  ran  in  or  across  a 
street  or  alley,  the  burden  was  cast  upon  the 
plaintiff,  in  the  maintenance  of  this  theory, 
to  prove  that  the  child  was  in  a  street  or  al- 
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ley  at  the  time  she  fell  into  the  canal.  To 
sustain  this  burden,  plaintiff  offered  evidence 
of  the  following  facts: 

The  Fuseelman  home  is  700  feet  south  of 
the  Yellowstone  Street  bridge,  and  226  feet 
south  and  west  of  the  bridge  is  a  garage. 
About  5:30  o'clock  in  the  afternoon  of  May 
23  the  deceased,  three  years  and  three  months 
old,  and  her  playmate,  Genevieve  Rowe,  four 
years  old,  were  taken  from  near  the  Fussel- 
man  residence  to  the  garage,  and  soon  after- 
ward  were  seen  playing  in  Gallatin  Street, 
about  midway  between  the  garage  and  the 
bridge,  picking  small  white  flowers — referred 
to  by  some  of  the  witnesses  as  daisies.  About 
6  o'clock  the  Rowe  child  returned  to  its  home 
near  the  garage  apparently  much  excited. 
The  absence  of  the  deceased  was  noticed 
about  the  same  time,  and  at  6:30  the  body 
was  recovered  from  the  canal  at  a  flume  where 
it  had  lodged  against  a  screen.  Mrs.  Rowe, 
a  witness  for  plaintiff,  testified  that,  aiding 
in  the  search  for  the  missing  child,  she  and 
Mrs.  Fusselman  went  to  the  canal  in  Yellow- 
stone Street.  Her  testimony  then  continues: 
"We  went  just  a  few  feet  west  of  the  bridge 
and  found  on  the  edge  of  the  bank  there  quite 
a  bunch  of  white  flowers — I  believe  they  call 
them  lilies.  Q.  Do  you  know  whether  or  not 
they  were  fresh  looking?  A.  They  were  quite 
fresh.  I  should  say  it  was  three  and  one- 
half  or  four  feet  [266]  w^est  of  the  bridge  we 
found  those  little  lilies,  and  they  were  right 
on  the  bank.  Those  lilies  or  lilies  like  them 
were  growing  on  Gallatin  Street  at  that  time 
around  our  bam  and  all  over  the  little  flat 
where  the  street  is." 

It  is  insisted  that  from  these  facts  and 
circumstances  the  inference  is  a  legitimate 
one  that  after  picking  flowers  in  Gallatin 
Street,  the  two  children  proceeded  on  to  the 
Yellowstone  Street  bridge,  that  the  deceased 
fell  into  the  canal  near  the  bridge,  and  that 
the  flowers  found  by  Mrs.  Rowe  were  dropped 
by  the  deceased.  In  their  brief,  counsel  for 
appellant  refer  to  the  freshly  picked  dairies 
found  by  Mrs.  Rowe  as  furnishing  strong 
circumstantial  evidence  that  the  child  fell 
into  the  canal  at  the  point  where  the  flowers 
were  found ;  but  it  is  to  be  observed  that  Mrs. 
Rowe  was  not  asked  if  the  flowers  were 
plucked,  or  growing  at  the  place  indicated, 
and  it  is  only  an  inference  from  her  testimony 
that  they  were  picked  flowers,  and  another 
inference  that  the  lilies  to  which  she  referred 
were  the  daisies  mentioned  by  other  witnesses. 
The  allegations  of  the  complaint  and  the 
proof  are  that  children  of  the  neighborhood 
were  accustomed  to  play  along  the  canal  and 
on  the  streets  and  unoccupied  lots  along  or 
near  the  canal,  and  if  we  are  to  assume  that 
the  flowers  found  by  Mrs.  Rowe  had  been 
plucked  recently,  what  justification  can  there 
be  for  saying  that  they  were  left  there  by  the 
deceased     rather     than     bv     someone     else? 


Considering  that  the  child's  body  was  found 
1,100  feet  from  the  place  where  the  flowers 
were,  that  she  could  have  approached  the 
canal  at  any  point  within  that  distance,  and 
that  it  was  unguarded  throughout,  we  think 
it  could  not  be  more  nor  less  than  a  guess  to 
say  from  this  evidence  that  the  accident  oc- 
curred at  or  near  the  bridge  rather  than  at 
some  other  point,  not  in  a  street  or  alley. 

Actionable  negligence  may  be  shown  by  cir- 
cumstantial evidence,  but  the  circumstances 
must  tend  directly  to  establish  the  cause  of 
action.  The  burden  of  proof  is  upon  the 
plaintiff,  and  is  not  satisfied  if  the  conclu- 
sion rests  merely  upon  conjecture  or  specula- 
tion, or  if  the  facts  and  circumstances  have 
an  [267]  equal  or  stronger  tendency  to  sup- 
port some  other  theory  inconsistent  with  the 
one  upon  which  plaintiff  relies.  (Shaw  v. 
New  Year  Gold  Mines  Co.  31  Mont.  138,  77 
Pac.  515;  Gilmore  v.  Ostronich,  48  Mont.  305, 
137  Pac,  378.) 

3.  Error  is  predicated  upon  the  refusal  of 
the  court  to  grant  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  Maude 
Schanelec  and  Gertrude  Husted  each  made 
affidavit  to  facts  discovered  by  them  on  the 
evening  of  May  23,  1913 — facts  which  would 
have  been  material  to  plaintiff  in  the  trial 
of  this  case.  In  his  affidavit  in  support  of 
the  motion,  plaintiff  says:  "I  am  the  plain- 
tiff in  the  above-entitled  action.  I  made  dili- 
gent inquiry  before  the  trial  of  said  cause 
took  place  to  obtain  evidence  to  show  that 
my  little  girl  fell  into  the  ditch  in  which 
she  was  drowned,  and  especially  as  to  the 
place  where  she  did  fall  in.  The  only  evidence 
that  I  was  able  to  obtain  as  to  the  place 
where  the  child  fell  in  was  the  evidence  of 
Mrs.  Rowe,  who  testified  to  finding  a  bunch 
of  lilies  on  the  bank  of  the  ditch  a  short 
distance  west  of  the  bridge  crossing  Yellow- 
stone Street.  That  since  the  trial  of  said 
cause  I  learned  that  Maude  Schanelec  and 
Gertrude  Husted  had  some  information  aa 
to  where  the  child  fell  into  the  ditch,  and 
immediately  on  getting  that  information  I 
went  to  see  theni  and  learned  from  them  as  to 
the  footprints  on  the  bank,  and  also  as  to 
the  markings  on  the  edge  of  the  ditch,  as 
shown  by  their  affidavits.  This  information 
came  to  me,  as  already  stated,  for  the  first 
time  after  the  case  was  tried." 

In  State  v.  Matkins,  45  Mont  58,  121  Pac. 
881,  this  court  reviewed  at  length  the  sub- 
ject now  under  consideration,  stated  the  rea- 
sons which  impel  courts  to  look  with  disfa- 
vor upon  an  application  for  a  new  trial  baaed 
upon  newly  discovered  evidence,  and  reiter- 
ated the  rules  governing  such  an  application. 
One  of  the  rules  recognized  and  insisted  upon 
by  the  authorities  everywhere  is  that  the 
moving  party  must  disclose  that  he  exercised 
due  diligence  to  procure  the  newly  discovered 
evidence  before  the  trial.     "The  particular 
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efforts  vrhich  were  made  to  discover  the  testi- 
mony before  the  trial  must  be  stated,  giving 
the  [268]  circumstances,  and  the  names  of 
persons  of  whom  inquiry  was  made.  It  is  not 
sufficient  merely  to  aver  that  affiant  used 
'due  diligence'  or  'reasonable  diligence/  or 
to  employ  equivalent  expressions,  as  the  court 
must  determine  the  question  of  diligence  from 
the  facts  related  in  the  affidavit  of  the  appli- 
cant" (14  Enc.  PI.  &  Pr.  824;  Nicholson  ▼. 
Metealf,  31  Mont.  276,  78  Pac.  488.) 

Aside  from  any  consideration  of  the  count- 
er-affidivits  which  were  presented,  the  show- 
ing made  falla  short  of  the  requirements  of 
these  rules.  It  would  not  be  sufficient  cause 
for  reversal  that  the  members  of  this  court, 
if  sitting  at  nisi  priuB,  might  have  viewed 
the  application  in  a  more  favorable  light. 
The  motion  was  addressed  to  the  sound,  legal 
discretion  of  the  trial  court,  and  we  cannot 
say  from  this  record  that  the  discretion  was 
abased. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Biantly,  C.J.  and  Sanner^  J.  eoncur« 


NOTE. 

The  reported  case  holds  that  an  irrigation 
company  maintaining  a  canal  which  ran 
through  a  city  and  which  was  not  guarded 
except  at  street  crossings,  was  not  liable  for 
the  death  of  a  child  who  was  drowned  in* 
the  canal  while  trespassing  on  the  premises 
of  the  company.  The  doctrine  of  the  "turn- 
table cases"  is  held  not  to  be  inapplicable  to 
such  a  state  of  facts.  The  liability  of  a  land- 
owner for  injury  to  a  trespassing  child  on 
account  of  an  unguarded  pond/ pool,  well  or 
the  like  is  discussed  in  the  notes  to  Sullivan 
v.  Huidekoper,  7  Ann.  Cas.  196;  Wheeling, 
etc.  R.  Co.  v.  Harvey,  11  Ann.  Cas.  981;  Bot- 
tum  V.  Hawks,  Ai.n.  Cas.  1913A  1026;  Higgle 
V.  Lens,  Ann.  Cas.  1916C  1083 ;  and  Barnes  v. 
Shreveport  City  R.  Co.  48  Am.  St.  Rep.  400, 
423.  See  also  the  recent  case  of  Thompson 
V.  Alexander  City  Cotton  Mills  Co.  Ann.  Cas. 
1917A  721. 
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Age  ~  Testimony  at  to  Age  of  Anotlior, 

In  a  prosecution  for  statutory  rape,  testi- 
i&ony  of  defendant's  adoptive  parents  as  to 


her  age  and  the  date  of  her  birth,  made  upon 
information  by  her  aunt,  who  was  dead  at 
the  time  of .  the  trial,  and  her  appearance 
w^hen  they  first  knew  her  at  the  age  of  three, 
is  admissible. 

[See  Ann.  Cas.  1918A  262.] 

Witnesses  —  Competency  —  Mental  Oa- 
paoity  —  Qvestion  for  Gonrt. 

In  a  prosecution  for  rape,  the  questicm  of 
the  mental  capacity  of  prosecutrix  is  one  of 
fact,  to  be  decided  by  the  court  before  per- 
mitting her  to  testify. 

[See  9  Ann.  Cas.  1218;  Ann.  Cas.  1913E 
323.] 


The  trial  court's  conclusion  that  a  witness 
was  of   sufficient  capacity  to  testify,  based 
upon  evidence  warranting  the  finding,  is  not 
reviewable  by  the  supreme  court. 
Age  —  Testimony  bj  Person  as  to  His 


In  a  prosecution  for  rape,  the  testimony  of 

Erosecutrix  as  to  her  age,  while  founded  on 
earsay,  is  admissible. 
[See  note  at  end  of  this  case.] 

Rape   —   Eridenoe   — •   Sn'bseqnemt   Fa« 
miliarities. 

In  a  prosecution  for  rape,  evidence  as  to 
advances  made  to  the  prosecutrix  by  the  de- 
fendant, when  they  met  at  a  time  subsequent 
to  the  date  of  the  alleged  offense,  is  admissi- 
ble, as  it  is  such  as  to  indicate  that  they 
had  probably  had  improper  relations  before, 
and  tends  to  corroborate  the  state's  tiieory  of 
the  defendant's  guilt. 

[See  11  Ann.  Cas.  672.] 

Oondnot  ef  Proaeentriz  ^nrltli  Others. 

In  a  prosecution  for  rape,  where  the  state 
did  not  claim  that  the  defendant  had  exclu- 
sive opportunity,  evidence  that  the  prosecu- 
trix was  seen  away  from  her  home  with  other 
men  at  about  the  time  in  question  is  inad- 
missible. 

Argnment  of  Counsel  —  Statins  Penal- 
ty for  Crime. 

In  a  prosecution  for  statutory  rape,  the 
refusal  to  allow  defendant's  counsel  to  state 
to  the  jury  the  penalty  prescribed  for  the 
offense,  on  the  ground  that  more  evidence 
would  be  required  to  convict  of  a  serious 
crime  than  of  a  trivial  one,  is  proper. 

Criminal  Law  —  Degree  of  Proof. 

In  a  prosecution  for  crime,  the  defendant's 
guilt  must  be  proved  beyond  a  reasonable 
doubt. 

Exceptions  from  Superior  Court,  Sullivan 
county. 

Criminal  action.  Louis  Tetrault  convicted 
of  statutory  rape  and  alleges  exceptions. 
The  facts  are  stated  in  the  opinion.  Excep- 
tions  OVERBTJLED. 

Fr(mk  0.  C^lUs  and  James  A,  Moynikan 
for  State. 

Hurd  S  Kinney  for  defendant. 

[14]  Pkaslis,  J.— The  crime  was  alleged 
to  have  been  committed  upon  a  feeble-minded 


426 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


girl  under  sixteen  years  of  age.  She  was 
an  adopted  child  and  had  been  known  to  her 
adoptive  parents  since  she  was  supposed  to 
be  three  years  old.  Subject  to  exception,  they 
were  permitted  to  state  her  age  and  the  date 
of  her  birthday.  The  sources  of  their  infor- 
mation were  statements  to  them  by  her  aunt 
(who  was  dead  at  the  time  of  the  trial),  her 
appearance  when  they  first  knew  her,  and 
the  time  when  she  arrived  at  puberty.  The 
two  latter  circumstances  are  of  little  con- 
sequence in  this  case,  for  the  offense  is  alleged 
to  have  been  committed  less  than  two  months 
before  the  prosecutrix's  sixteenth  birthday. 
/Ordinarily,  any  member  of  a  family  is  per- 
mitted to  testify  to  matters  of  family  history, 
including,  of  course,  facts  as  to  age  or 
£15]  date  of  birth,  yit  is  not  necessary  to  de- 
termine whether  fne  rule  is  made  inapplica- 
i  ble  by  the  fact  that  the  person  whose  age  was 
in  question  did  not  become  a  member  of  the 
family  to  which  the  witness  belonged  until 
three  years  after  the  event  in  her  history  to 
which  their  testimony  related  took  place. 
The  source  of  information  was  fullv  dis- 
closed  by  the  evidence.  It  appeared 
that  the  witnesses  fixed  the  date  of  the 
prosecutrix's  birth  as  August  8,  1888,  be- 
cause they  had  been  told  that  was  the  fact 
by  her  aunt.  The  whole  substance  of  the 
evidence  as  to  the  date  was  that  the  aunt 
said  it  was  as  stated.  The  aunt  being  dead, 
her  statement  was  properly  received.  Emer- 
son ▼.  White,  29  N.  H.  482;  Waldron  v.  Tut- 
tie,  4  N.  H.  371,  378.  If  there  was  technical 
error  in  the  presentation  of  this  evidence, 
there  was  none  in  substance.  The  jury  must 
have  understood  that  the  adoptive  parents 
neither  had  nor  claimed  to  have  any  personal 
knowledge  of  the  fact  in  question,  and  that 
they  based  their  belief  upon  the  competent 
declaration  of  the  aunt. 

The  theories  upon  which  testimony  as  to 
pedigree  is  admitted  are  not  wholly  harmoni- 
ous. By  most  of  them  the  positive  statement 
of  the  fact  in  question  by  these  adoptive  par- 
ents would  be  received  as  evidence.  2  Wig. 
Ev.  a.  1489.  Whether  these  precedents  should 
be  followed,  or  whether  the  stricter  limitation 
sometimes  insisted  upon  should  be  applied, 
the  result  here  would  be  the  same. 

The  prosecutrix  was  permitted  to  testify, 
subject  to  the  defendant's  exception.  The  ques- 
tion of  her  mental  capacity  was  one  of  fact 
to  be  decided  by  the  presiding  justice.  Day  v. 
Day,  56  N.  H.  316.  The  conclusion  that  she 
was  of  sufficient  capacity  was  based  upon 
evidence  warranting  the  finding  and  therefore 
is  not  open  to  revision  here.  State  v.  Saw- 
telle,  66  N.  H.  488,  502,  32  Atl.  831. 

The  admission  of  her  testimony  as  to  her 
age  was  in  accordance  with  the  best  authori- 
ties. ''Strictly  speaking,  one  cannot  know  his 
exact  age  except  upon  hearsay  information; 


for  he  is  not  capable  of  knowing  this,  or  any- 
thing, until  an  appreciable  time  after  birth. 
But  practically  a  person's  belief  on  this  point 
has  a  satisfactory  basis.  Courts  have  com- 
monly preferred  to  accept  this  practical  cer- 
tainty rather  than  to  insist  on  academic  nice- 
ty."   1  Wig.  £v.  «.  667,  and  cases  cited. 

Several  witnesses  testified- to  advances  made 
to  the  prosecutrix  by  the  defendant  when 
they  met  at  a  time  subsequent  to  the  date  of 
the  alleged  offence.  The  conduct  of  the  par- 
ties at  this  time  was  [16]  such  as  to  indi- 
cate that  they  had  probably  had.  improper 
relations  before,  and  thus  tended  to  corrobo- 
rate the  state's  theory  of  the  defendant's 
guilt.  There  was  no  error  in  the  admission 
of  this  evidence. 

The  defendant  offered  to  prove  that  the 
prosecutrix  was  seen  away  from  her  home 
with  other  men  at  about  the  time  in  question. 
The  exception  to  the  exclusion  of  this  evi- 
dence is  urged  upon  the  ground  that  the 
state's  witnesses  claimed  that  the  defendant 
had  exclusive  opportunity.  The  prosecutrix 
was  pregnant  at  the  time  of  the  trial,  and  if 
the  claim  as  to  the  state's  position  were  true, 
the  exception  would  be  well  grounded.  But 
the  state  had  taken  no  such  position.  Such 
evidence  as  there  was  upon  the  question  was 
brought  out  by  the  def^idant's  counsel  upon 
cross-examination.  The  question  upon  this 
exception  is,  therefore,  whether  the  evidence 
*  tended  to  show  "guilt  in  another  inconsist- 
ent with  his  own  participation  in  the  crime." 
State  V.  Wren,  77  N.  H.  361,  363,  92  Atl.  170. 
It  is  apparent  that  the  evidence  offered  had 
but  slight  tendency  in  the  desired  direction 
and  that  its  exclusion  was  not  erroneous  as 
matter  of  law.  Tlie  question  at  issue  was 
not  the  paternity  of  the  child,  nor  the  con- 
sent of  the  prosecutrix,  but  whether  the  de- 
fendant had  intercourse  with  her. 

Counsel  also  excepted  to  a  refusal  of  per- 
mission to  state  to  the  jury  the  penalty 
prescribed  for  the  offence  and  now  argue  that 
such  statement  should  be  permitted  because 
more  evidence  should  be  required  to  convict 
of  a  serious  crime  than  of  a  trivial  one.  How- 
ever well  founded  the  contention  may  be  in 
morals  or  philosophy,  it  has  no  place  in  the 
law.  The  rule  is,  proof  beyond  a  reasonable 
doubt  in  each  case.  The  jury  had  no  duty  to 
perform  in  the  assessment  of  the  penalty  and 
therefore  no  occasion  to  know  what  it  might 
be.  The  exclusion  of  this  matter  from  their 
consideration  was  in  accord  with  the  uniform 
practice  in  this  state. 

The  exception  to  the  charge  presents  only 
questions  as  to  the  admissibility  of  the  evi- 
dence of  the  prosecutrix's  age  and  is  disposed 
of  by  the  conclusion  that  there  was  no  error 
in  the  admission  of  the  evidence. 

Exceptions  overruled. 

All  concurred. 


NOTE. 

Competeaey  of  Witness  to  Tostif  j  as  to 
His  Own  Aso« 


It  is  the  purpose  of  this  note  to  review  the 
recent  decisions  passing  on  the  competency 
of  a  witness  to  testify  as  to  his  own  age. 
The  earlier  cases  are  collected  in  the  notes  to 
Koester  t.  Rochester  Candy  Works,  16  Ann. 
Cas.  $89,  and  Grand  Lodge,  etc.  v.  Bartes, 
111  Am.  St.  Rep.  677. 

The  recent  decisions  inclading  the  reported 
case  are  in  accord  with  the  earlier  authori- 
ties in  holding  that  a  witness  is  competent 
to  testify  as  to  his  own  age.  Such  testimony 
is  one  of  the  well-detined  exceptions  to  the 
rule  excluding  hearsay  evidence.  Klicke  v. 
Allegheny  Steel  Co.  200  Ped.  933,  119  C.  C.  A. 
317;  Chicago*  ▼.  Betti,  192  III.  App.  87; 
State  V.  Vinn,  60  Mont.  27,  144  Pac.  773; 
State  T.  Huggins,  83  N.  J.  L.  43,  83  Atl.  495; 
Freeman  v.  Boynton  First  Nat  Bank,  44 
Okla.  146,  143  Pac.  1165;  Harris  v.  Hart 
(Okla.)  151  Pac.  1038-1042;  Hanson  v.  Green- 
lee, 19  Pa.  Disi.  885 ;  Vaughn  v.  State,  62  Tex. 
Crim.  24,  136  S.  W.  476;  Rogers  v.  State,  65 
Tex.  Crim.  105,  143  S.  W.  631.  See  also 
People  V.  Schultz.  260  111.  35,  102  K.  E.  1045; 
Hanrick  v.  Modern  Woodmen  of  America, 
m  111.  App.  570;  Stevens  v.  Elliott,  30  Okla. 
41,  118  Pac.  407;  Caples  v.  State,  74  Tex. 
Crim.  127,  167  8.  W.  730;  Smits  v.  State, 
145  Wis.  601,  130  N.  W.  525. 

The  rule  is  recognized  in  criminal  as  well 
as  is  civil  casee.  Thus  in  Boyd  v.  State,  72 
Tex.  Crim.  521,  163  S.  W.  67,  a  prosecu- 
tion for  rape,  testimony  of  the  prosecutrix 
as  to  her  age,  based  on  information  of  her 
mother,  was  admitted.  The  court  said  that 
the  weight  of  sueh  evidence  was  for  the  jury 
to  determine.  So  in  State  v.  Huggins,  83 
X.  J.  L.  43,  83  Atl.  496,  the  court  in  ad- 
mitting such  testimony  said:  ''The  girl  her- 
self testified  to  her  own  age,  and  although 
at  one  time  on  her  cross-examination  she 
said  that  all  she  know  about  it  was  what  Mr. 
Williams  told  her,  she  also  said  on  her  re- 
cross,  when  asked  whether  that  was  all  she 
knew,  that  her  mother  told  her.  It  ia  well 
settkd  that  one  may  testify  to  his  own  age. 
Wigmore  on  Evidence,  §  667.  .  .  .  The 
roaisons  for  permitting  testimony  of  this  ehar- 
acter  have  been  nowhere  better  stated  than 
by  Mr.  Justice  Dixon,  speaking  for  the  court 
of  errors  and  appeals,  in  Hancock  v.  Supreme 
Council  Catholic  Benev.  Legion,  69  N.  J.  L. 
308,  55  Atl.  246.  Testimony  as  to  the  exact 
birthday  must,  as  be  says,  rest  on  hearsay; 
but  testimony  as  to  the  approximate  age  rests 
on  one's  own  recollection.  By  counting  the 
years  of  memory  and  adding  the  short  period 
that  antedates  memory,  a  period  which  all 
normal  persona  can  from  observation  and  ex- 
penence  approximate  with  much  accuracy,  a 
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person  can  form  a  sufficiently  accurate  esti- 
mate of  his  age."    See  also  the  reported  case. 

In  Chicago  v.  Betti,  192  III.  App.  87,  an 
action  for  the  violation  of  a  city  ordinance 
forbidding  tht»  sale  of  tobacco  to  minors,  a 
witness  was  allowed  to  testify -as  to  his  own 
age. 

In  Hanson  v.  Greenlee,  19  Pa.  Dist.  885,  an 
action  on  a  promissory  note,  the  defense  was 
that  the  note  was  signed  when  the  defendant 
was  an  infant.  Testimony  by  the  defendant 
as  to  his  age  at  the  time  of  signing  the  note 
was  admitted. 

It  would  appear,  however,  from  two  re- 
cent decisions  that  the  Canadian  courts  are 
inclined  to  take  the  view  that  a  witness  is 
not  competent  to  testify  as.  to  his  own  age. 
In  Hargreaves  v.  Wrigley,  7  Sask.  L.  Hep. 
415,  30  West.  L.  Rep.  92,  the  plaintiff  brought 
suit  on  a  promissory  note.  The  defense  relied 
on  was  infancy,  and  in  support  of  this  the 
defendant  testified  as  to  the  date  of  his  birtlr 
on  information  from  his  mother,  and  from  a 
copy  of  the  certificate  of  birth.  The  court  how- 
ever excluded  the  testimony,  saying  that  it 
was  merely  hearsay.  In  Rex  v.  Hauberg,  24 
Can.  Crim.  Cas.  297,  8  Sask.  L.  Rep.  239,  8 
West.  W.  Rep.  1130,  31  West.  L.  Rep.  779, 
the  defendant  was  convicted  of  having  seduced 
a  woman  of  previously  chaste  character  under 
the  age  of  twenty-one  years.  At  the  trial 
the  prosecutrix  testified  as  to  her  age,  and 
on  appeal  the  supreme  court  in  holding  the 
evidence  to  be  inadmissible  said:  "The  only 
evidence  adduced  as  to  the  age  of  Elen  Caro- 
line Staberg  was  her  own  statement  that  she 
was  bom  on  the  19th  day  of  July,  1894,  in 
Norway,  and  her  appearance,  and  a  statement 
made  by  accused  to  his  sister  in  April,  1914, 
when  speaking  of  marrying  the  private  prose- 
cutrix, 'Elen  is  young,  but  it  will  have  to  go 
on'  referring  to  the  intended  marriage.  Wig- 
more  on  Evidence,  par.  222,  says  that  'the  ap- 
pearance of  an  alleged  minor  may  be  consid- 
ered in  judging  of  his  age,'  and  at  par.  667  he 
says,  'strictly  speaking,  one  cannot  know 
his  exact  age  except  upon  hearsay  informa- 
tion; for  he  is  not  capable  of  knowing  this, 
or  anything,  until  an  appreciable  time  after 
birth.  But  practically  a  person's  belief  on 
this  point  has  a  satisfactory  basis.  Courts 
have  commonly  preferred  to  accept  this  prac- 
tical certainty  rather  than  to  insist  upon 
academic  nicety.'  For  these  propositions  he 
cites  a  number  of  American  cases.  ...  As 
to  the  second  proposition  stated  by  Wigmore, 
that  persons  may  give  evidence  of  their  own 
age,  he  cites  no  English  or  Canadian  authori- 
ties in  support  of  it,  but  does  cite  one  Cana- 
dian case  against  the  proposition:  Doe  v. 
Ford,  3  U.  C.  Q.  B.  352.  Robinson,  C.  J.,  in 
delivering  the  judgment  of  the  court  said: 
'Now,  that  depends  upon  what  the  fact  was 
with  regard  to  the  age  of  Matthew  Hender- 
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Bon  at  the  time  of  making  his  will;  he  died 
a  few  days  afterwards.  The  evidence  is 
certainly  strong  to  show  that  he  was  only 
about  nineteen  years  of  age,  and  though 
there  is  some  evidence  to  the  contrary  yet  it 
is  much  less  circumstantial  and  satisfactory. 
Still,  we  should  not  have  disturbed  the  ver- 
dict if  it  had  not  seemed  to  us  most  probable 
that  the  jury  were  much  influenced  by  the 
evidence  given  of  the  declarations  of  the  de- 
ceased Matthew  Henderson  in  regard  to  his 
own  age,  which  declarations  we  consider  were 
not  admissible  in  evidence,  for  they  regarded 
a  fact  of  which  he  could  not  have  any  per- 
sonal knowledge,  namely,  the  exact  time  of 
his  own  birth.'  ...  I  am  therefore  of  the 
opinion  that  there  was  no  evidence  of  the 
age  of  the  girl  to  go  to  the  jury."  On  the 
other  hand  in  Rex  v.  Spera,  34  Ont.  L.  Rep. 
539,  the  American  rule  was  recognized  by  the 
court  and  it  was  held  that  the  mother  of  the 
witness  being  dead,  her  own  statement  as  to 
her  age,  which  was  corroborated  by  one  who 
had  known  her  for  a  long  time,  was  ad- 
missible. 


CHAMBERS 

v. 

PRESTON  ET  AIs. 

Tennessee  Supreme  Court — March  23,  1917. 
i37  Tenn,  324;  193  S.  W.  109, 


Equitable  Conversion  —  Testamentary 
Direction  for  Fvtnro  Sale. 

A  will  devising  the  use  of  land  as  a  loan 
to  the  testator's  wife  to  be  sold  by  the  execu- 
tors on  her  death  or  on  the  son's  attaining 
majority,  and  the  proceeds  thereof  to  be  dis- 
tributed among  the  children,  operates  to  con- 
vert the  realty  into  personalty  as  of  the  date 
of  the  testator's  death. 

[See  note  at  end  of  this  case.] 

Reconversion  —  How  Aooomplislied. 

The  beneficial  owner  of  real  estate  which 
has  been  equitably  converted  into  personalty 
has  the  power  by  word  or  act  to  reconvert 
it  into  realty,  but  his  words  or  acts  to  have 
such  effect  must  be  unequivocal,  and  clearly 
indicate  the  purpose  to  countermand  the 
trust. 


Sane. 

There  can  be  no  reconversion  except  by 
unequivocal  act  or  declaration  of  the  owner 
of  the  entire  beneficial  interest,  and  persons 
under  disability  are  incapable  of  making  such 
election. 

Same. 

Where  testator  by  will  converted  realty  to 
personalty,  and  one  heir  mortgaged  his  inter- 


est, which  was  also  levied  on  by  certain  cred- 
itors, and  court  proceedings  were  had,  and 
his  interest  was  sold  and  bid  in  by  the  other 
legatees,  and  partition  was  had,  there  is  no 
reconversion  of  the  personalty  into  realty, 
especially  where  certain  remaindermen  in  in- 
terest were  not  made  parties  to  the  partition 
suit. 

Parties  —  Virtnal  Representation. 

In  a  partition  suit,  where  actual  appear- 
ance of  minor  children  in  interest  of  certain 
legatees  could  have  been  enforced,  their  in- 
terest cannot  be  bound  by  the  judgment  on 
the  theory  of  virtual  representation. 

[See  note  at  end  of  this  ease.] 

Appeal  from  Chancery  Court,  Sumner 
county:  Stout,  Chancellor. 

Action  by  John  H.  Chambers,  plaintiff, 
against  M.  S.  Preston  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The   facts  are  stated   in  the  opinion.     Af- 

FIBHED. 

Wm.  A.  GiUld  a^  JifltkerviUe  d  Collier  for 
appellant. 

George  W,  Boddoe,  B.  Q.  MUis  and  FUts 
d  MoConnioo  for  appellees. 

[326]  Gbben,  J.— This  bill  was  filed  by  the 
complainant,  John  H.  Chambers,  to  recover 
a  reversionary  interest  in  lands  in  Sumner 
county  alleged  to  have  accrued  to  him  under 
the  will  of  bis  father,  John  Chambers.  The 
chancellor  dismissed  his  bill,  and  he  has  ap- 
pealed to  this  court. 

John  Chambers  died  in  Sumner  county  in 
1863,  leaving  a  large  estate  which  he  dis- 
posed of  by  will.  Among  other  property  he 
owned  a  tract  of  land  of  about  390  acres, 
and  it  is  to  recover  an  interest  in  this  tract  of 
land  or  portions  thereof  that  the  bill  in  this 
case  is  filed. 

The  first  item  of  the  will  directs  the  pay- 
ment of  debts  of  the  testator  and  other  items 
of  the  will  pertinent  to  this  litigation  are  as 
follows: 

"2nd.  I  loan  to  my  wife,  Mary  H.,  the  tract 
of  land  on  which  I  now  live,  containing  about 
390  acres;  also  the  use  of  my  stock,  house- 
hold and  kitchen  furniture  and  farming  uten- 
sils   until    my    youngest    child,    Walter    R. 
Chambers,  arrives  at  the  age  of  twenty-one 
years;    at  that  time  my  wife,  Mary  H.,   if 
living,  is  to  select  of  the  stock,  household  and 
kitchen   furniture  and   farming  utensils   as 
may  be  necessary  for  her  comfort,  which  I 
have  give  to  her  absolutely.    And  the  balance 
of  said  stock,  etc.,  is  to  be  sold  on  a  credit 
of  twelve  months;   my  executor  is  also  to 
sell  said  land  at  that  time,  or  at  the  death 
of  my  wife,  on  a  credit  ef  one  [327]  and  two 
yeara     The  proceeds  of  said  sale  and  other 
property  is  to  be  distributed  and  hereinafter 
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provided,  among  my  vile  and  children.  I 
also  loan  to  my  wife,  Mary  H.,  my  negroes, 
Ned,  Dick,  Ben,  Lucky,  Rose  and  infant  child, 
Matilda,  during  her  natural  life,  and  at  her 
death  said  slaves  and  increase  are  to  be  dis- 
posed of  as  hereinafter  provided.  My  wife  is 
to  furnish  my  children,  Martha,  Mary,  Sarah 
and  Walter,  a  saddle  horse  each,  free  of 
charge,  as  they  arrive  at  age  or  marry;  she 
ia  also  to  complete  the  edueation  free  of 
charge  of  my  children  as  have  not  finished 
their  education  at  my  death. 

*'3rd.  I  loan  to  my  daughter,  Ann  C.  Dick- 
eraon,  my  slaves,  Lorene  and  child  Lizzie,  and 
a  boy,  William.  To  my  daughter,  Rebecca 
Shelby,  I  have  given  a  negro  girl,  MitUe, 
four  mules,  one  mare  and  seven  hundred  and 
twenty-five  acres  of  land  in  Texas  and  some 
other  property.  I  loan  to  my  daughtert 
Martha  A.,  my  negroes,  Marcia  and  child, 
Andrew,  a  boy  Ned.  I  loan  to  my  daughter 
Mary  J.,  my  slaves,  George,  Kitty  and  Alice. 
I  loan  to  my  daughter  Sarah,  my  slaves, 
Wade,  Mary  Ann  and  Henry.  I  also  loan  to 
each  of  my  said  daughters  an  interest  with 
my  sons  and  wife  in  the  proceeds  of  the  land 
and  other  property  mentioned  in  clause  2nd 
and  a  like  interest  in  all  other  property  I 
may  die  possessed  of  and  during  their  natural 
lives,  to  be  for  the  sole  and  separate  use  of 
each  of  them,  free  from  the  contracts  and  lia- 
bilities of  their  respective  husbands,  and  at 
the  death  of  my  said  daughters,  thus  loaned 
to  them  I  give  and  bequeath  [328]  to  their 
respective  children  and  their  heirs,  the  issue 
of  any  child  to  represent  such  child.  Should 
any  one  or  more  of  my  daughters  die  without 
issue,  or  the  children  of  such,  then  the  prop- 
erty herein  given  to  such  daughters  I  give 
to  their  remaining  brothers  and  sisters. 

"4th.  I  give  to  my  son,  John  Chambers,  my 
slaves,  Polly  and  Eliza,  and  to  my  son  Walter 
R.  Chambers,  my  slaves,  Rubin,  Adelina  and 
lona.  I  also  give  to  my  sons  an  equal  inter- 
est each  in  land  and  other  property  nien- 
tioned  in  clause  2nd.  And  also  an  equal 
interest  in  all  other  property  I  may  die  pos- 
sessed of,  to  them  and  their  heirs. 

"5th.  Should  my  wife  be  living  at  the  time 
mj  son  Walter  R.  arrives  at  age,  then  I 
give  and  bequeath  to  her  an  equal  interest 
vith  my  sons  and  daughters  in  the  proceeds 
of  my  land  ordered  to  be  sold,  to  be  hers 
absolutely.  Should  she  die  before  that  time, 
then  the  land  is  to  be  sold  and  divided  as 
herein  provided." 

The  testator  left  surviving  him  his  widow, 
Mrs  Mary  Chambers,  and  seven  children,  as 
follows:  John  H.  Chambers,  Walter  Cham- 
bers, Sally  Chambers,  who  afterwards  mar- 
ried Overton,  Martha  Chambers,  who  after- 
ward married  Abbott,  Ann.  Chambers,  who 
became  Abbott's  second  wife  on  the  death  of 
her  sister,  Martha,  Rebecca  Chambers,  who 
married  Shelby,  and  Mary  Chambers. 


The  complainant  has  outlived  all  of  his 
brothers  and  sisters.  Neither  Mary  nor  Ann 
left  children  or  the  issue  of  children.  Com- 
plainant is  a  very  old  man  [329]  being  eighty- 
six  years  of  age  at  the  time  his  deposition 
was  taken  herein.  Shortly  after  the  war  he 
left  Sumner  county,  and  has  resided  since  in 
Texas,  Oklahoma,  and  elsewhere.  For  many 
years  his  family  heard  nothing  of  him,  and 
supposed  he  was  dead.  ,  On  the  supposition 
that  complainant  was  dead,  this  tract  of  land, 
after  a  partition  hereafter  referred  to,  has 
been  dealt  with  and  transferred  from  time 
to  time,  and  those  portions  formerly  belong- 
ing to  Mary  and  Ann,  in  which  complainant 
now  seeks  to  establish  a  right,  are  in  the 
hands  of  innocent  purchasers,  who  have  made 
extensive  improvements  thereon.  In  the  con- 
veyances of  the  land  no  account  was  taken  of 
complainant's  reversionary  interest  inasmuch 
as  he  was  thought  to  have  died  without  issue. 

It  is  insisted  for  the  defendants  that  the 
will  of  John  Chambers,  the  father,  effected  a 
conversion  of  the  said  tract  of  land  from 
realty  into  personalty,  and  that  complainant's 
remedy,  if  any  he  has,  is  against  the  repre- 
sentatives of  his  sisters  Ann  and  Mary.  These 
sisters  made  conveyances,  as  befpre  stated,  in 
disregard  of  complainant's  reversionary  inter- 
est. It  is  conceded  that  complainant  has  no 
right  to  recover  the  land  if  it  was  indeed 
converted  into  personalty  by  the  will  of  his 
father,  and  disbursed  by  the  two  sisters,  un- 
less certain  acts  of  the  parties  amounted  to 
a  reconversion. 

We  think  the  will  of  John  Chambers  did 
not  accomplish  a  conversion  of  the  tract  of 
land  into  personalty. 

[330]  By  the  second  clause  of  said  will 
heretofore  quoted,  the  said  tract,  together 
with  other  property,  was  loaned  to  testator's 
wife  "until  my  youngest  child,  Walter  R. 
Chambers,  arrives  at  the  age  of  twenty-one 
years,"  and  at  that  time  the  executor  was 
directed  to  sell  said  land,  or  at  the  death  of 
testator's  wife,  on  a  credit  of  one  and  two 
years.  Testator  then  directed  that  the  ''pro- 
ceeds of  said  sale  and  other  property  is  to  be 
distributed  as  hereinafter  provided  among  my 
wife  and  children." 

In  the  third  section  of  the  will  this  lan- 
guage appears: 

'1  also  loan  to  each  of  my  said  daughters 
an  interest  with  my  sons  and  wife  in  the  pro- 
ceeds of  the  land  and  other  property  men- 
tioned in  clause  2nd,  and  a  like  interest  in  all 
property  I  may  die  possessed  of  during  their 
natural  life  to  be  for  the  sole  and  separate 
use  of  each  of  them,"  etc. 

In  the  fifth  clause  of  the  will  it  was  pro- 
vided that  if  the  widow  should  be  living  at 
the  time  Walter  R.  Chambers  arrived  at  age, 
then  she  was  to  be  given  an  equal  interest 
with  the  sons  and  daughters  in  the  proceeds 
of  the  land  ordered  to  be  sold  to  be  hers 
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abBolutely.  This  clause  then  contained  the 
following: 

''Should  she  die  before  that  time  the  land 
is  to  be  sold  and  divided  as  herein  provided." 

We  think  that  the  foregoing  was  an  ex- 
plicit, imperative,  and  an  unequivocal  direc- 
tion to  the  executor  of  testator  to  sell  the 
land  and  divide  the  proceeds  as  indicated 
by  the  will.  The  sale  was  to  be  made  at  all 
events  when  Walter  OR.  Chambers  arrived  at 
the  [331]  age  of  twenty-one  years,  or  if  the 
widow  died  sooner  the  sale  was  to  be  made 
and  the  proceeds  divided  upon  her  death. 

There  seems  to  be  no  doubt  of  the  testator's 
intention,  and  the  language  used  by  him  was 
sufficient  to  accomplish  an  equitable  conver- 
sion of  the  tract  of  land.  Wayne  v.  Fonts, 
108  Tenn.  145,  86  S.  W.  471;  Wheless  v. 
Wheless,  92  Tenn.  295,  21  S.  W.  595;  Bed- 
ford V.  Bedford,  110  Tenn.  204,  76  S.  W. 
1017;  Bennett  v.  Gallaher^  116  Tenn.  668, 
92  S.  W.  66;  Stephenson  v.  Yandle,  3 
Hayw.  (Tenn.)  109;  McCormick  v.  Cantrell, 
7  Yerg.  (Tenn.)  615;  Campbell  v.  Camp- 
bell, 3  Head  (Tenn.)  326;  Reynolds  v.  Bran- 
don, 3  Heisk.  (Tenn.)  593. 

There  was  no  contingency  as  to  the  sale  of 
this  land.  It  w^as  directed  to  be  sold  at  a 
definite  future  time,  namely,  when  the  young- 
est son  reached  the  age  of  twenty-one  years, 
or  earlier,  upon  the  death  of  the  widow,  if 
she  died  prior  to  the  son's  majority.  ,The  rule 
is  established  in  Tennessee  that  where  land 
is  directed  to  be  sold  at  a  definite  future 
time  it  is  to  be  regarded  as  converted  into  per- 
sonalty as  of  the  time  of  the  testator's  death. 
Green  v.  Pavidson,  4  Baxt.  (Tenn.)  488; 
Bennett  v.  Gallaher,  116  Tenn.  568,  92  S.  W. 
66. 

The  great  weight  of  authority  is  to  this 
effect.  Note,  17  Ann.  Cas.  643,  and  note, 
Ann.  Cas.  1915D  434. 

It  is  contended,  however,  for  the  complain- 
ant that,  although  the  will  may  have  brought 
about  a  conversion  [332]  of  testator's  real 
estate,  a  reconversion  was  thereafter  effected 
by  certain  proceedings  we  now  detail. 

We  first  observe  that  the  beneficial  owner 
of  real  estate,  equitably  converted  into  per- 
sonalty has  the  power  by  his  words  and  acts 
to  reconvert  it  into  realty  and  stamp  it  with 
the  character  of  realty  at  any  time  before  an 
actual  sale  of  the  land.  To  have  such  an  effect, 
however,  the  words  and  acts  of  the  beneficial 
owner  must  be  unequivocal  and  clearly  indi- 
cate his  purpose  to  countermand  the  trust. 
Wayne  v.  Fonts,  108  Tenn.  145,  66  S.  W.  471. 

The  complainant  gave  a  mortgage  on  his 
interest  in  the  aforesaid  real  estate,  and  this 
interest  likewise  was  levied  on  by  certain  of 
his  creditors.  Court  proceedings  were  had, 
and  the  said  interest  of  the  complainant  was 
sold  and  bid  in  by  the  other  legatees  of  the 
testator.    Thereafter  about  1869,  in  a  cause 


pending  in  the  chanoery  court  of  Sumner 
county,  a  petition  was  filed  by  A.  W.  Overton 
and  wife,  Sally  (Chambers)  Overton,  John 
Shelby  and  wife,  Rebecca  (Chamb^s)  Shelby, 
Ann  (Chambers)  Abbott,  Mary  H.  Chambers, 
Walter  Chambers,  and  Mrs.  Mazy  Chambers, 
against  Reginald  Abbott.  The  eomplainants 
were  the  widow  and  all  of  the  children  of  the 
testator  except  John  H.  Chambers  and  Mrs. 
Martha  Abbott.  Mrs.  Martha  Abbott  had 
died  leaving  a  son,  Reginald  Abbott,  who  was 
made  a  defendant  to  the  said  petition  as 
aforesaid. 

In  this  petitit>n  it  was  recited  that  the  peti- 
tioners had  acquired  the  interest  of  John  H. 
Chambers  in  the  [333]  tract  of  land  left  by 
their  father;  that  the  executor  had  endeavored 
to  sell  the  land,  but  had  not  been  able  to  get 
a  suitable  offer;  reference  was  made  to  the 
will  of  John  Chambers,  and  it  was  asked  that 
the  petitioners  be  permitted  to  partition  in 
kind  the  tract  of  land  among  them.  It  ap- 
pears to  have  been  assumed  in  this  petition 
that  the  parties  before  the  court  represented 
all  the  beneficial  interests  in  the  land,  and 
a  reference  was  asked  to  determine  whether 
such  partition  in  kind  would  be  to  the  ad- 
vantage oi  Reginald  Abbott,  the  minor  de- 
fendant son  of  Mrs.  Martha  Abbott,  deceased. 

A  reference  was  ordered,  and  the  master 
reported  that  such  partition  in  kind  would  be 
to  the  advantage  of  the  minor,  and  this  re* 
port  was  confirmed,  partition  made,  and  by 
appropriate  decree  the  various  parties  before 
the  court  were  assigned  portions  of  the  tract 
of  land  in  severalty. 

It  is  urged  by  the  complainant  that  these 
proceedings  had  the  effect  of  reconverting  the 
converted  land  into  real  estate. 

It  is  said  in  the  case  of  Wayne  v.  Fouts, 
supra,  that  the  doctrine  of  reconversion  is  not 
so  familiar  as  the  doctrine  of  equitable  con- 
version. Still  the  principles  of  the  former 
doctrine  are  well  established.  In  Wayne  T. 
Fouts  this  court  said: 

''Of  course,  the  burden  of  establishing  a 
countermand  of  the  trust,  a  reconversion  of 
the  estate,  is  upon  those  who  assert  it.  They 
must  show  the  election  claimed,  by  proof  of 
some  unequivocal  act  or  [334]  declaration  of 
the  beneficiaries,  evincing  an  intention  on 
their  part  to  eidinguish  the  trust  and  ter- 
minate the  equitable  character  impressed  up- 
on- the  property  in  the  first  instance  of  the 
instrument  conferring  the  benefit." 

In  2  Jarman  on  Wills,  191  (quoted  in 
Wayne  v.  Fouts),  it  is  said: 

"That  in  order  to  amount  to  an  election  to 
take  property  in  its  actual,  as  contradistin- 
guished from  its  eventual,  or  destined,  state, 
the  act  must  be  such  as  to  absolutely  deter- 
mine and  extinguish  the  converting  trust, 
and  hence  il  would  seem  to  follow  that  where 
two  or  more  persons  are  interested  in  the 
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property,  it  is  not  in  the  power  of  any  one 
coproprietor  to  change  its  character,  in  regard 
even  to  his  own  share;  for,  as  the  act  of  the 
whole  world  be  requisite  to  pat  to  the  trust, 
nothing  less  will  suffice  to  impress  upon  the 
property  a  transmissible  quality,  foreign  to 
that  which  it  had  received  from  the  testator." 

The  supreme  court  of  the  United  States 
used  this  language: 

'^Thus,  where  the  whole  beneficial  interest 
in  the  mopey  in  the  one  case,  or  in  the  land 
in  the  other,  belongs  to  the  person  for  whose 
use  it  is  given,  a  court  of  equity  will  not 
compel  the  trustee  to  execute  the  trust 
against  the  wishes  of  the  ceetui  que  tnut,  but 
will  permit  him  to  take  the  money  or  the 
land  if  he  elect  to  do  so  before  the  conversion 
has  actually  been  made;  and  this  election  he 
may  make,  as  well  by  acts  or  declarations, 
clearly  indicating  a  determination  [335]  to 
that  effect,  as  by  application  to  a  court  of 
€-quity.  It  is  this  election,  and  not  the  more 
right  to  make  it,  which  changes  the  charac- 
ter of  the  estate  so  as  to  make  it  real  or  per- 
gonal, at  the  will  of  the  party  entitled  to  the 
beneficial  interest.  If  this  election  be  not 
made  in  time  to  stamp  the  property  with  a 
character  different  from  that  which  the  will 
or  other  instrument  gives  it,  the  latter  ac- 
companies it,  with  all  its  legal  consequences, 
into  the  hands  of  those  entitled  to  it  in  that 
character.  So  that  in  the  case  of  the  death 
of  the  cestui  que  irustf  without  having  deter- 
mined his  election,  the  property  will  pass  to 
his  heirs  or  personal  representatives,  in  the 
same  manner  as  it  would  have  done  had  the 
trust  been  executed,  and  the  conversion  actu- 
ally made  in  his  lifetime."  Craig  v.  Leslie, 
3  Wheat.  578,  679,  4  U.  S.  (L.  ed.)  460,  464. 

The  following  appears  in  Ruling  Case  Law: 

"Moreover,  if  any  of  the  beneficiaries  are 
incapable  of  making  an  election — that  is,  if 
they  are  infants,  or  lunatics,  or  incompetent, 
or  otherwise  disqualified  from  making  con- 
tracts with  reference  to  their  property — there 
can  be  no  reconversion  of  the  estate.  •  .  .  . 
Only  those  who  are  not  incapacitated  sui 
juris,  for  dealing  with  their  own  property 
effectively,  may  elect  to  have  a  reconversion ; 
and  where  the  interest  of  a  person  properly 
qualified  so  to  elect  is  absolute  and  wholly 
vested  in  himself,  there  is  no  doubt  of  his 
righ^  so. to  elect,  no  matter  whether  the  con- 
version intended  was  that  of  land  into  money 
or  money  into  land."    6  R.  C.  L.  1091. 

[336]  To  like  effect  see  Baker  v.  Copen- 
barger,  15  111.  103,  58  Am.  Dec.  600;  Ukiah 
Bank  v.  Rise,  143  Cal.  265,  76  Pac.  1020,  101 
Am.  St.  Rep.  118;  Ebey  v.  Adams,  135  111. 
80,  25  N.  E.  1013,  10  L.R.A.  162 ;  9  Cyc.  86  et 
aeq. 

It  would  seem  from  these  authorities  that 
there  can  be  no  reconversion  except  by  un- 
equivocal act  or  declaration  of  the  owners 


of  the  entire  beneficial  interest,  and  that 
persons  under  disability  are  incapable  of  mak- 
ing such  an  election.  This  indeed  is  conceded 
by  counsel  for  complainant^  but  they  insist 
that  the  court,  in  the  partition  suit,  after 
hearing  proof,  made  an  election  for  the  minor 
defendant  to  reconvert. 

It  is  said  that  these  proceedings  so  far  as 
the  adult  parties  were  concerned,  unmistaka- 
bly indicated  an  election  on  their  part  to  take 
the  land  in  its  original  form;  that  the  action 
of  the  court  upon  the  reference  accomplished 
a  reconversion  as  to  the  minor's  interest;  that 
although  complainant  was  not  a  party,  he  had 
theretofore  by  a  mortgage  of  his  interest  in 
the  tract  of  land  elected  to  take  it  as  real 
estate  and  thereby  reconverted  his  interest, 
or  if  his  interest  was  not  in  this  way  recon- 
verted, such  interest  had  passed  to  the  parties 
to  this  suit,  and  was  reconverted  along  with 
their  original  interest  by  the  proceedings  just 
mentioned. 

There  are  two  cases  in  which  a  reconver- 
sion was  ordered  by  the  court  for  an  infant 
when  it  appeared  to  the  advantage  of  the 
latter,  namely,  Swann  v.  Qarrett,  71  6a.  566, 
and  Robinson  v.  Robinson,  19  Beav.  (Eng.) 
494. 

[337]  In  the  latter  case  there  was  no  dis- 
cussion of  the  question.  In  the  Qeorgia  ciB.se 
there  was  a  vigorous  dissent. 

If  it  be  true  that  a  court  of  equity  in 
Tennessee  has  the  power  to  make  an  election 
for  an  infant  in  such  cases  and  to  decree  for 
him  a  reconversion  of  converted  realty,  never- 
theless we  think  the  proceedings  relied  on 
by  the  complainant  failed  to  reach  the  result 
ascribed  to  them  for  several  reasons. 

In  the  first  place,  as  said  of  proceedings 
discussed  in  Wayne  v.  Fonts,  supra,  the  ques- 
tion of  reconversion  was  not  presented  in  the 
pleadings  nor  adjudged  In  the  decree.  While 
the  petition  referred  to  the  will  of  John 
Chambers,  yet  the  matter  was  presented  rath- 
er as  if  the  land  itself  had  been  devised  to  the 
parties  interested,  and  the  particular  atten- 
tion of  the  court  was  not  called  to  the  con- 
version directed  by  the  testator.  The  decree 
certainly  did  not  directly  adjudge  the  pro- 
priety of  a  countermand  of  the  testamentary 
trust,  nor  do  we  think  that  the  effect  of  the 
decree  was  to  bring  about  such  a  result,  in- 
asmuch as  the  parties  before  the  court  did 
not  represent  the  entire  beneficial  interest 
involved,  noi  did  said  decree,  in  any  way, 
protect  the  contingent  remaindermen. 

The  daughters  of  the  testator  took  only  a 
life  estate  in  the  property  bequeathed  to  them 
with  remainder  "to  their  respective  chil- 
dren and  their  heirs,  the  issue  of  any  child 
to  represent  such  child."  It  was  further  pro- 
vided in  the  will  that  should  any  of  the 
daughters  die  without  issue  or  children  of 
such,  then  [S38]  the  property  given  to  them 
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was  to  go  to  their  remaining  brothers  and 
sisters. 

It  appears  almost  certainly  from  the  dep- 
osition of  John  H.  Chambers  and  otherwise 
in  the  record  that  at  the  time  of  the  partition 
suit  Mrs.  Rebecca  Chambers  Shelby  had  chil- 
dren, and  likewise  Mrs.  Sally  Chambers  Over- 
ton had  children.  These  two  daughters  were 
merely  life  tenants.  Their  children,  who  were 
first  takers  in  remainder,  were  not  made  par- 
ties. The  case  progressed  as  if  these  daugh- 
ters were  absolute  owners  instead  of  life  ten- 
ants. The  rights  of  the  Shelby  and  Overton 
children  were  not  noticed. 

It  is  contended,  however,  by  complainant 
that  the  doctrine  of  virtual  representation 
should  here  find  application  and  all  interests 
treated  as  having  been  before  the  court. 

This  doctrine  may  be  invoked  to  bind  the 
interests  of  parties  uncertain,  indeterminable, 
or  not  in  being  at  the  time  of  suit.  Respect- 
ing the  rights  of  the  Shelby  and  Overton 
children,  they  should  have  been  brought  in. 
They  were  known  and  available.  There  is 
no  room  for  virtual  representation  when  ac- 
tual appearance  can  be  enforced.  Likewise, 
under  our  rule,  these  children  were  neces- 
sary parties  to  a  suit  to  pass  the  estate  of  the 
contingent  remaindermen. 

We  had  occasion  to  discuss  virtual  repre- 
sentation in  the  late  case  of  Bransford  Real- 
ty Co.  V.  Andrews,  128  Tenn.  725,  164  S.  W. 
1175,  and  there  said: 

"It  is  well  settled  that  contingent  limita- 
tions and  executory  devises  to  persons  not  in 
being,  or  uncertain  [339]  and  indeterminable 
at  the  time  of  the  proceedings,  may  be  bound 
by  a  decree  against  the  person  then  claiming 
the  vested  estate.  In  suits  to  enforce  a  trust, 
or  with  reference  to  trust  property,  so  lim- 
ited in  remainder,  if  the  holder  of  the  legal 
title,  the  life  tenant,  and  the  persons  in  be- 
ing in  whom  the  remainder  would  become  a 
vested  estate  if  the  life  estate  then  fell  in — 
if  all  these  are  parties,  a  valid  decree  may 
be  pronounced." 

The  foregoing  rule  was  deduced  from  An- 
drews V.  Andrews,  7  Heisk.  (Tenn.)  234; 
Freeman  v.  Freeman,  9  Heisk.  (Tenn.)  301; 
Rutherford  v.  Rutherford,  116  Tenn.  383,  92 
S.  W.  1112,  115  Am.  St.  Rep.  799. 

The  partition  suit  relied  on  by  complainant 
fell  short  of  the  requirements  laid  down  above. 
There  were  persons  in  being  in  whom  the 
remainder  would  have  become  a  vested  estate 
if  the  life  estate  had  then  fallen  in,  to  wit, 
the  children  of  Mrs.  Shelby  and  of  Mrs. 
Overton. 

In  the  other  particular  indicated,  the  par- 
tition suit  failed  to  comply  with  the  rules 
as  to  the  conversion  of  an  estate  with  contin- 
gent limitations  in  favor  of  indeterminable 
parties.  In  Ridley  v.  Halliday,  106  Tenn. 
607,  619,  61  S.  W.  1026,  63  L.R.A.  477,  82  Am. 
St.  Rep.  902,  it  is  said  to  be  essential  in 


every  such  case,  that  the  interest  of  the  con- 
tingent remainderman  in  the  prooeeda  of  the 
converted  property  be  preserved  by  the  de- 
cree directing  the  conversion.  A  decree  which 
fails  so  to  preserve  the  interest  [340]  of  vir- 
tually represented  contingent  remaindermen 
is  not  binding  on  them.  As  heretofore  point- 
ed out,  the  petition  and  the  decree  relied  on 
by  complainant  seemed  to  assume  that  all 
the  parties  to  the  suit  had  absolute  interests 
in  the  property  dealt  with,  and  ignored  the 
rights  of  the  contingent  remaindermen  alto- 
gether. These  proceedings  therefore  did  not, 
and  could  not,  have  amounted  to  a  trans- 
mutation of  the  contingent  interest  in  this 
estate,  and  thereby  no  reconversion  was  ac- 
complished. 

It  results  that  the  chancellor  correctly  dis- 
missed the  complainant's  bill,  and  his  de- 
cree will  be  affirmed. 


NOTE. 

In  the  reported  case  it  is  held  that  a 
testamentary  direction  for  the  sale  of  realty 
when  the  testator's  youngest  son  reaches  his 
majority,  or  on  the  death  of  the  testator's 
widow,  whichever  event  first  occurs,  operates 
to  convert  the  land  into  personalty  as  of  the 
date  of  the  death.  The  earlier  cases  discuss- 
ing the  time  when  conversion  takes  place  un- 
der a  will  directing  a  sale  at  a  future  time 
are  reviewed  in  the  notes  to  Beaver  v.  Ross, 
17  Ann.  Cas.  640;  Greenman  v.  McVey,  Ann. 
Cas.  1915D  430;  and  Ford  v.  Ford,  5  Am.  St. 
Rep.  117. 

It  is  also  held  in  the  reported  case  that  the 
doctrine  of  virtual  representation  does  not 
warrant  the  omission  as  parties  to  a  parti- 
tion suit  of  remaindermen  who  are  in  being 
and  in  whom  the  remainder  will  become  a 
vested  estate  if  the  life  estate  falls  in.  For  a 
discussion  of  the  equitable  doctrine  of  virtual 
representation,  see  the  note  to  Leviness  v. 
Consolidated  Gas,  etc.  Co.  Ann.  Ci^s.  19130 
649. 


BARTHOLOICEW 

V. 

TOWN  OF  8PRINOBAX.E. 

Washington  Supreme  Court — June  9,  1916. 
91  Wash.  44)S;  157  Pao.  1090. 


Fnblio  Officers  —  Blglit  to  CompeiiMi- 
tion  —  Failvre  to  Approro  Bond. 

Under  Rem.  &  Bal.  Code,  §  7722,  requir- 
ing the  marshal  in  towns  of  the  fourth  claaa, 
before  entering  upon  his  official  duties,  to 
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execute  a  boii4  to  tlie  town,  and  providing 
that  the  bond  shall  be  approved  hj  the  eoiin- 
cil,  a  marshal  appointed,  giving  bond  and 
oath  and  entering  upon  and  performing  the 
duties  of  his  office  is  entitled  to  salary  as 
marshal  do  jure,  notwithstanding  failure  of 
the  council  to  approve  his  bond. 

Effeet  of  Negleot  of  Duty. 

The  right  of  a  de  jure  officer  to  salary  is 
not  affected  by  the  quantity  of  services  ren- 
dered by  him  or  even  neglect  to  render  them 
where  such  failure  falls  short  of  actual  aban- 
donment of  the  office. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Stevens 
county:     Jaokson,  Judge. 

Action  by  C.  £.  Bartholomew,  plaintiff, 
against  Town  of  Springdale,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Revebsed. 

Jeneph  d  Bourland  for  appellant. 
J.  B.  Slater  and  Carey  d  Johnson  for  re- 
spondent. 

[406]  Pabkeb,  J.— The  plaintiff,  C.  E.  Bar- 
tholomew, seeks  recovery  of  the  sum  of  $720 
from  the  defendant,  Town  of  Springdale, 
which  he  claims  as  the  salary  attaching  to 
the  office  of  marshal  of  the  town  while  he 
was  the  incumbent  of  that  office  for  the  period 
of  one  year.  Trial  before  the  superior  court 
of  Stevens  county  sitting*  with  a  jury  resulted 
in  verdict  and  judgment  for  the  sum  of  $300, 
from  which  the  plaintiff  has  appealed  to  this 
court 

Counsel  for  appellant  contend  he  is  en- 
titled to  have  judgment  rendered  in  his  favor 
for  the  full  amount  of  salary  claimed  by  him, 
and  that  the  trial  court  erred  in  refusing  to 
[409]  so  rule,  as  a  matter,  of  law,  upon  mo- 
tion made  by  his  counsel  for  a  directed  verdict 
immediately  following  the  announcement  of 
counsel  for  respondent  that  they  rested  their 
case. 

We  note  that,  after  the  denial  of  this  mo- 
tion by  the  court,  some  rebuttal  evidence  was 
introduced  in  appellant's  behalf,  and  also 
some  sur-rebuttal  evidence  introduced  in  re- 
spondent's behalf;  but  none  of  this  additional 
evidence,  as  we  view  it,  had  any  bearing  what- 
ever upon  the  undisputed  facts  which  we  re- 
gard as  determinative  of  the  question  of 
whether  or  not  appellant  is  entitled  to  judg- 
Bient  as  a  miitter  of  law,  as  in  effect  asked 
for  in  his  motion  for  directed  verdict.  There- 
fore, if  the  trial  court  committed  error  in  re- 
fusing to  direct  a  verdict  in  appellant's  favor 
when  requested  so  to  do,  such  error  was  not 
cnred  by  anything  appearing  in  the  rebut- 
tal and  sur-rebuttal  evidence  introduced 
thereafter. 

The  undisputed  facts  determinative  of  ap- 
pellant's right  to  judgment  as  a  nmtter  of 
Ann.  Cas.  1918B. — 28. 


law  may  be  summarized  as  follows :  On  Feb- 
ruary 3,  1912,  the  mayor  of  the  Town  of 
Springdale  appointed  appellant  marshal  of 
the  town.  This  appointment  was  evidenced 
by  a  communication  addressed  to  appellant 
l^  the  mayor  statilng  ''I  hereby  appoint  you 
town  marshal  of  the  town  of  Springdale, 
Wash."  This  appointment  was  unqualified 
by  other  language  and  is  silent  as  to  the  time 
it  became  effective,  so  far  as  the  giving  of 
bond  and  taking  of  the  oath  of  office  by  appel- 
lant is  concerned.  At  that  time,  there  was 
in  force  in  the  town  an  ordinance  fixing  the 
salary  of  the  town  marshal  at  $60  per  month, 
and  there  was  also  at  that  time  in  force  an 
ordinance  fixing  the  amount  of  the  official 
bond  required  to  be  furnished  by  the  town 
marshal  at  $300.  On  the  same  day,  appel- 
lant executed  and  deposited  with  the  town 
clerk  his  official  bond  in  the  sum  of  $300, 
conditioned  as  the  ordinance  and  Rem.  &,  Bal. 
Code,  §  7722  (P.  C.  77  §  371),  require.  The 
bond  was  executed  by  two  sureties  with  ap- 
pellant, who,  by  affidavit  in  due  form  indorsed 
thereon,  stated  they  were  each  worth  $600 
over  and  above  [410]  all  liabilities,  in  sepa- 
rate property  situated  within  the  state  not 
exempt  from  execution.  There  was  also  in- 
dorsed upon  this  bond  appellant's  oath  of 
office  in  due  form,  sworn  to  before  a  notary 
public.  Some  controversy  arose  as  to  whether 
or  not  this  bond  was  formally  approved  by 
the  town  council  as  required  by  Rem.  &  Bal. 
Code,  §  7722.  The  evidence  upon  this  ques- 
tion was  rejected,  however,  by  the  trial  court, 
evidently  because  the  approval  claimed  by 
appellant  to  have  been  had  was  at  a  nteeting 
of  the  council  where  there  was  not  a  quorum 
of  qualified  members  of  the  council  present. 
We  will  therefore  proceed  as  though  the  town 
council  never  formally  approved  the  bond  bgr 
proper  evidencing  of  such  approval  upon  their 
minutes  or  by  indorsement  upon  the  bond. 
From  that  time  until  February  3,  1913,  no 
other  person  was  appointed  to  the  office  of 
marshal.  During  all  this  period  of  one  year, 
appellant  claimed  and  held  himself  out  to  be 
marshal  of  the  town,  and  at  least  in  some 
substantial  measure  performed  the  duties  per- 
taining to  that  office.  There  is  some  conflict 
in  the  evidence  as  to  the  extent  of  such  per- 
formance, but  that  no  one  else  was  legally  au 
thorized  to  perform  or  performed  such  duties 
is  certain.  We  may  add  that  appellant  had 
possession  of  the  personal  property  of  the 
town  used  by  the  incumbent  of  the  office,  such 
as  star,  handcuffs,  club,  etc.  It  also  infer- 
entially  appears  that  he  had  posseesion  of 
the  town  jail.  It  is  undisputed  in  any  event 
.that  he  put  persons  in  the  jail,  assuming  in 
doing  BO  to  act  as  marshal. 

Rem.  &  Bal.  Code,  §  7722,  relating  to  the 
qualifications  of  officers  of  towns  of  the  fourth 
class,  to  which  class  the  town  of  Springdale 
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belongs,  so  far  as  necessary  to  here  notice  the 
provisions  thereof,  reads: 

"The  clerk,  treasurer,  and  marshal  shall 
respectively,  before  entering  upon  the  duties 
of  their  respective  offices,  execute  a  bond  to 
such  town  in  such  penal  sum  as  the  council 
by  ordinance  may  determine,  conditioned  for 
the  faithful  performance  of  his  duties ;  .  .  . 
such  bonds  shall  be  approved  [411]  by  the 
council.  .  .  .  Every  officer  of  such  town, 
before  entering  upon  the  duties  of  his  office, 
shall  take  and  file  with  the  clerk  the  constitu- 
tional oath  of  office." 

It  is  plain  from  a  reading  of  this  section 
that  appellant  in  receiving  his  appointment, 
depositing  with  the  town  clerk  his  bond  and 
oath  of  office,  and  the  entering  upon  his  du- 
ties as  marshal,  became  an  officer  de  jure 
with  all  the  powers^  and  entitled  to  all  the 
emoluments  of  the  office,  unless  we  are  to 
hold  otherwise  because  of  the  fact  that  his 
bond  was  not  formally  approved  by  the  town 
council.  That  the  failure  on  the  part  of  the 
council  to  formally  approve  his  bond  did  not 
prevent  him  from  becoming  an  officer  de  jure, 
we  think  is  determined  by  the  decision  of  this 
court  in  State  v.  Carroll,  67  Wash.  202,  106 
Pac.  748.  The  office  there  involved  was  civil 
service  commissioner  of  the  city  of  Seattle. 
Chealander,  the  appointee,  did  not  then,  nor 
thereafter,  give  and  file  the  bond  required  by 
the  city  charter  before  entering  upon  the  du- 
ties of  such  office.  Touching  the  question  of 
whether  or  not  Chealander  was  a  de  jure  or 
merely  a  de  facto  officer.  Justice  Fullerton, 
speaking  for  the  court,  at  page  208  of  the  de- 
cision, said: 

*The  failure  to  give  a  bond  does  not  ren- 
der an  officer  duly  elected  or  appointed  a  de 
facto  officer.  He  is  a.  de  jure  officer  holding 
by  a  defeasible  title.  Foot  v.  Stiles,  57  K.  Y. 
390.  The  giving  of  a  bond  is  a  mere  minis- 
terial act  for  the  security  of  the  government, 
and  not  a  condition  precedent  to  the  officer's 
authority  to  act,  unless  especially  made  so 
by  statute.  Qlavey  v.  U.  S.  182  U.  S.  595. 
The  courts  generally  hold  that,  even  though 
the  statute  expressly  provides  that,  upon  a 
failure  to  give  a  bond  within  the  time  pre- 
scribed, the  office  shall  be  deemed  vacant  and 
may  be  filled  by  appointment,  the  default  is 
a  ground  for  forfeiture  only,  not  forfeiture 
ipso  facto,  and  that  if,  notwithstanding  such 
default,  the  state  or  other  power  sees  fit 
to  excuse  the  delinquency  by  granting  the 
officer  his  commission,  the  defects  of  his  title 
are  cured,  and  it  is  a  title  de  jure  having 
delation  back  to  the  time  of  his  election  or 
appointment." 

[412]  The  earlier  decision  of  State  v.  Ruff, 
4  Wash.  234,  29  Pac.  999,  16  L.R.A.  140,  lends 
support  to  this  view. 

Now,  §  7722,  above  quoted,  requires  only 
that  the  marshal  shall  "execute  a  bond  to 


euch  town**  before  entering  upon  the  duties 
of  his  office,  not  that  such  bond  shall  be  ap- 
proved by  the  council  before  entering  upon 
the  duties  of  his  office.  Manifestly,  then, 
^en  appellant  so  executed  and  delivered  to 
the  town  clerk  his  official  bond,  sufficient  upon 
its  face  as  to  form  and  qualification  of  sure- 
ties, as  this  bond  plainly  was,  he  had  per- 
formed every  duty  required  of  him  by  §  7722 
as  a  prerequisite  to  his  right  to  enter  upon 
the  duties  of  his  office.  Plainly  the  delivery 
to  the  town  clerk  was  a  delivery  to  the  town, 
and  also  a  delivery  to  the  council  for  its  ap- 
proval. It  is  not  claimed  that  the  counsel 
ever  affirmatively  rejected  this  bond  or  de- 
manded of  appellant  another  or  different  bond. 
It  may  be  that  the  council  could  have  required 
another  bond,  so  far  as  the  sufficiency  of  the 
sureties  are  concerned,  and  that  the  failure 
on  the  part  of  appellant  to  furnish  a  bond 
such  that  the  qualifications  of  the  sureties 
would  meet  the  council's  approval  would  be 
cause  for  his  removal  from  the  office  of  mar- 
shal; but  that  is  foreign  to  the  question  of 
appellant  then  being  the  lawful  incumbent  of 
the  office  of  marshal.  It  seems  quite  clear 
to  us  that  appellant  was,  during  the  year 
for  which  he  claims  salary,  the  marshal  de 
jure. 

It  seems  plain  from  the  authorities  that 
the  quantity  of  service  rendered  by  a  d«  jure 
officer,  or  even  the  question  of  neglect  to  ren- 
der the  official  services  required  of  him,  in 
any  event  when  such  failure  falls  short  of 
an  actual  abandonment  of  the  office,  is  whol- 
ly immaterial  to  the  question  of  his  right  to 
the  salary  or  compensation  which  the  law 
attaches  to  the  office;  this,  manifestly  upon 
the  theory  that  the  question  of  his  right  to 
compensation  is  not  a  question  of  contract. 
The  question  was  considered  learnedly  and 
at  some  length  in  the  supreme  court  of  Iowa 
in  Bryan  v.  Cattell,  16  la.  538.  [413]  That 
case  involved  an  attempt  to  collect  salary  by 
a  district  attorney  from  the  state,  the  audi- 
tor declining  to  issue  the  warrant  therefore 
because  of  his  absence  from  the  state  and 
neglect  of  the  duties  of  that  office.  Recog- 
nizing the  possible  wrong  and  injustice  to  the 
state,  but  there  being  no  statute  providing 
for  the  deduction  or  forfeiture  of  salary  for 
the  cause  which  there  appeared  and  which 
might  be  considered  as  morally  entitling  the 
state  to  resist  payment  of  the  salary,  the 
court  observed,  on  page  552,  as  follows: 

''It  must  be  remembered,  however,  that  we 
are  dealing  with  a  practical,  and  not  an  ab- 
stract, question.  And  practically,  the  diffi- 
culty in  the  view  suggested  is,  that  it  would 
be  impossible  to  tell  where  the  true  line 
should  be  drawn.  That  is  to  say,  how  long 
an  absence  from  official  duties — ^how  great  de- 
linquency shall  work  a  forfeiture  of  salary. 
In  the  absence  of  statute,  shall  it  be  one  day, 
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or  one  week,  or  one  month,  or  one  year? 
Wliere  shall  faithfulnesB  end,  and  delinquency 
b^o?  Add  to  these  considerations  the  fact, 
that  it  is  frequently  impossible  to  tell  to  what 
extent  the  services  of  the  officers  were  neces- 
sary, at  the  time  covered  by  the  supposed 
delinquency,  and  the  propriety  of  the  rule 
which  entitles  the  officer  to  his  salary  so  long 
as  he  remains  in  office,  beoomes  reasonably 
manifest.  The  better  and  safer  rule  doubt- 
less is,  that  if  he  is  in  point  of  law  actually 
in  office,  be  has  a  legal  right  to  the  salary 
pertaining  to  it.  His  conduct  may  be  such 
as  to  render  him  liable  to  removal,  but  when 
the  statute  makes  no  deduction  for  absence 
or  neglect  of  duty,  and  the  state  takes  no  step 
as  a  consequence  of  such  abs^nce  or  delin- 
quency, we  suppose  it  is  the  legal  right  of  the 
officer  to  demand  the  full  salary  allowed  him 
by  law." 

The  reason  of  this  doctrine  is  rendered  evi- 
dent by  the  general  rule  stated  in  Throop  on 
Public  Officers,  in  §  443,  as  follows: 

"It  has  been  often  held,  that  an  officer's 
right  to  his  compensation  does  not  grow  out 
of  a  contract  between  him  and  the  state,  or 
the  municipality  by  which  it  is  payable.  The 
compensation  belongs  to  the  officer,  as  an  in- 
cident of  his  office,  and  he  is  entitled  to  it,  not 
by  force  of  any  contract,  but  because  the  law 
attaches  it  to  the  office." 

[414]  See  also  Mechem,  Public  Officers, 
§  855,  and  29  Cyc.  1423. 

The  undisputed  facts  which  bring  this  case 
within  this  doctrine  are:  Appellant's  ap- 
pointment, his  bond  and  official  oath  on  file 
with  the  town  clerk,  which  are  record  facts; 
and  also  the  undisputed  fact  that  appellant 
held  himself  out  and  assumed  to  act  as  town 
marshal,  having  possession  of  such  property 
of  the  town  as  usually  attaches  to  such  an 
office.  The  conflicting  evidence  has  only  to  do 
with  the  extent  of  the  official  duties  per- 
formed by  appellant  as  town  marshal,  but 
even  as  to  that,  there  is  no  evidence  in  this 
record  tending  to  show  that  he  neglected  to 
perform  all  such  duties  as  he  was  called  upon 
to  perform  or  that  were  necessary  for  him 
to  perform. 

We  cannot  escape  the  conclusion  that  ap- 
pellant was  the  town  marshal  de  jure  and, 
ag  Buch,  entitled  to  the  salary  which  by  law 
attached  to  that  office  during  the  year 
claimed,  that  he  was  entitled  to  the  ruling 
for  an  instructed  verdict  as  asked  for  when 
respondent  rested  its  case,  and  that  the  re- 
buttal and  sur-rebuttal  evidence  thereafter 
introduced  did  not  cure  the  error  of  the  court 
in  denying  appellant's  motion  for  a  directed 
verdict. 

Some  claim  is  made  in  appellant's  com* 
plaint  touching  the  matter  of  interest  upon 
hie  unpaid  salary.  The  question  is  not,  how- 
ever, presented  here  by  either  argument  or 


citation  of  authority.  We  therefore  give  it 
but  passing  attention  without  assuming  to 
lay  down  any  rule  of  law  relative  to  cases 
of  this  kind,  and  conclude  that  appellant  is 
entitled  to  interest  upon  his  year's  salary 
of  $720  at  the  legal  rate  of  six  per  cent  from 
the  13th  day  of  September,  1913,  the  date 
of  filing  his  complaint  in  this  action.  He 
may  be  technically  entitled  to  interest  com- 
mencing at  an  earlier  date,  but  under  all 
the  circumstances,  we  conclude  to  fix  this  as 
the  date  of  the  commencement  of  his  interest. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  superior  court  with  direc- 
tion to  enter  judgment  in  appellant's 
[415]  favor  and  against  respondent  for  $720, 
with  legal  interest  thereon  from  September 
13,  1913. 

Morris,  C.  J.,  Main,  Holcomb,  and  Chad- 
wick,  J  J.,  concur. 


NOTE. 

Nagleot  of  Duty  as  AfTeotins  Riglit  of 
Public    Officer   to   Salary. 

Introductory,  435. 
Office  Not  Abandoned: 

In  Absence  of  Statute,  436. 

Under  Statute,  439. 
Office  Abandoned,  441. 
Suspension  from  Office: 

Illegal  Suspension,  442. 

Legal  Suspension,  446. 
Removal  from  Office: 

Illegal  Removal,  446. 

Legal  Removal,  449. 
Occupancy  of  Office  by  De  Facto  Officer,  460. 


Introductory, 

This  note  discusses  the  cases  dealing  with 
the  efToct  of  the  neglect  of  duty  by  a  public 
officer  on  his  right  to  salary.  The  term 
"neglect  of  duty"  as  used  here  refers  not  only 
to  a  voluntary  failure  to  perform  the  serv- 
ices called  for  by  an  office,  but  also  to  a 
prevention  of  performance  of  duties  by  the 
acts  of  others.  Tlie  general  rule  deducible 
from  the  cases  is  that  a  public  officer  is  en- 
titled to  the  compensation  attached  to  the 
office  as  long  as  he  is  the  lawful  incumbent 
thereof,  though  he  does  not  perform  the  du- 
ties thereof,  either  through  his  own  fault  or 
because  he  has  been  wrongfully  excluded  or 
ousted  from  it.  The  rule  rests  on  the  reason 
that  the  officer's  right  to  compensation  ia 
statutory  and  not  contractual. 

In  State  v.  Gordon,  245  Mo.  12,  149  S.  W. 
638,  the  court  said:  "Compensation  to  a 
public  officer  is  a  matter  of  statute,  not  of 
contract;   and  it  does  not  depend  upon  the 
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amount  or  value  of  services  performed,  but 
is  incidental  to  the  office.  Throop  on  Public 
Officers  (sec.  443)  says:  It  has  been  often 
held,  that  an  officer's  right  to  his  compensa- 
tion does  not  grdw  out  of  a  contract  between 
him  and  the  state.  The  compensation  be- 
longs to  the  officer,  as  an  incident  of  his  office, 
and  he  is  entitled  to  it,  not  by  force  of  any 
contract,  but  because  the  law  attaches  it  to 
the  office.'  Mechem  on  Public  Offices  and 
Officers  says:  'Sec.  855.  As  has  been  seen, 
the  relation  between  the  officer  and  the  publie 
is  not  the  creature  of  contract,  nor  is  the 
office  itself  a  contract.  So  his  right  to  com- 
pensation is  not  the  creature  of  contract.  It 
exists,  if  it  exists  at  all,  as  the  creation  of 
the  law,  and  when  it  so  exists,  it  belongs  to 
him  "not  by  force  of  any  contract,  but  be- 
cause the  law  attaches  it  to  the  office."  The 
most  that  can  be  said  is  that  there  is  a  con- 
tract to  pay  him  such  compensation  as  may 
from  time  to  time  be  by  law  attached  to  the 
office.  *Sec.  85G.  Unless,  therefore,  compen- 
sation is  by  law  attached  to  the  office,  none 
can  be  recovered.  A  person  who  accepts  an 
office  to  w]iich  no  compensation  is  attached 
is  presumed  to  undertake  to  serve  gratuitous- 
ly, and  he  cannot  recover  anything  upon  the 
ground  of  an  implied  contract  to  pay  what 
the  service  is  worth.* " 

See  also  Bennett  v.  Orange,  69  N.  J.  L.  176, 
54  Atl.  249,  wherein  it  was  said:  "But  it 
must  be  remembered  that  the  officer's  right 
to  compensation  does  not  grow  out  of  a  con- 
tract between  him  and  the  muni<Sipality  by 
which  it  is  payable.  The  compensation  be- 
longs to  him,  not  by  force  of  any  contract, 
but  because  the  law  attaches  it  to  the  office. 
.  .  .  And  where  a  salary  thus  attaches  to 
an  office  the  right  to  it  is  not  affected  by  a 
diminution  of  the  duties  of  the  office — the 
office  itself  remaining." 

Office  Not  Abandoned, 

Iw  Absence  of  Statute. 

When  an  officer  does  not  abandon  his  office, 
the  fact  that  he  does  not  perform  all  or  any 
of  its  duties  will  not  affect  his  right  to  the 
salarv  attached  thereto  unless  a  statute  oth- 
erwise  provides. 

England. — Slingsby's  Case,  3  Swanst.  176, 
36  Eng.  Rep.  (Reprint)  821;  Reg.  ▼.  Sand- 
wich, 2  Q.  B.  805,  42  £.  C.  L.  965,  2  Gale  & 
D.  28,  6  Jur.  684,  11  L.  J.  Q.  B.  132. 

inited  «*a*e«.— Sleigh's  Case,  9  Ct.  CI. 
369:  Reinhard's  Case,  10  Ct.  CI.  282:  Knight 
V.  U.  S.  35  Ct.  CI.  129  J  Pack  v.  U.  S.  41  Ct. 
CI.  414. 

Alabama.— See  White  v.  State,  123  Ala. 
343,  26  So.  677,  stated  at  length  infra  in  the 
aulMiivision   Under  Statute. 


Arkansas, — Brizzolari  y.  Crawford,  38  Ark. 
218.  See  also  case  cited  infra  in  the  subdivi- 
sion Under  Statute, 

California. — Bergerow  ▼.  Parker,  4  Cal. 
App.  169,  87  Pac.  248. 

Qeorgia. — Adams  v.  Justices  of  Inferior  Ct. 
21  Ga.  206. 

Haxcaii. — MacFarlane  v.  Damon,  8  Hawaii 
19.  But  compare  King  v.  Green,  6  Hawaii 
711. 

yZh'noi«.— Dinneen  ▼.  Bradford,  190  III. 
App.  289;  People  v.  Bradford,  267  HI.  486, 
108  N.  E.  732. 

Indiana. — Leonard  v.  Terre  Haute,  48  Ind, 
App.  104,  93  N.  E.  872. 

loica. — ^Bryan  v.  Cattell,  15  la.  538. 

Kansas. — Miami  0>unty  ▼.  Collins,  47  Kan. 
417,  28  Pac.  175;  Whitaker  v.  Topeka,  9 
Kan.  App.  213,  59  Pac.  668.  Compare  case 
cited  infra  in  the  subdivision  Under  Statute. 

Kentucky. — Auditor  v.  Adams,  13  B.  Mon. 
150;  Garrard  ▼.  Nuttall,  2  Mete.  106;  Audi- 
tor V.  Cochran,  9  Bush  7 ;  Perkins  v.  Auditor, 
79  Ky.  806.  Compare  case  cited  infra  in  the 
subdivision  Under  Statute. 

Miohigan.-^Feop\e  v.  Miller,  24  Mich.  453, 

9  Am.  Rep.  131;  Comstock  v.  Grand  Rapids, 
40  Mich.  397;  Carney  v.  Whelan,  147  Mich. 
15,  110  N.  W.  128,  13  Detroit  Leg.  N.  955. 
Compare  cases  cited  infra  in  the  subdivision 
Under  Statute. 

Minne8ot<u — Larson  ▼.  St.  Paul,  83  Minn. 
473,  86  N.  W.  469. 

Mississippi. — Holder  ▼.  Sykes,  77  Miss.  64, 

24  So.. 261. 

Missouri. — ^Bates  v.  St.  Louis,  153  Mo.  18, 
54  S.  W.  439,  77  Am.  St.  Rep.  701:  SUte  v 
Carr,  3  Mo.  App.  6;  Cavanee  ▼.  Milan,  99 
Mo.  App.  672,  74  S.  W.  708. 

Nevada. — ^Meagher  v.  Storey  County,  5  Ne?. 
244. 

New  Hampshire. — Baker  ▼.  Nashma,  77  N. 
H.  347,  91  Atl.  872. 

New  rot*.— Minto  v.  New  York,  3  E.  D. 
Smith  384;  Whitney  v.  New  York,  39  Super. 
Ct.  108;  People  v.  French,  91  N.  Y.  265: 
O'Leary  v.  New  York  Board  of  Education,  93 
N.  Y.  1,  45  Am.  Rep.  156;  Goetting  v.  New 
York,  29  Misc.  717,  61  K.  Y.  S.  334;  O'flara 
v.  New  York,  33  Jklisc.  53,  66  N.  Y.  S.  909. 
Compare  oases  cited  infra  in  the  subdivision 
Under  Statute. 

Oklahoma. — ^Young  y.  Morris,  reported  in 
full  post,  this  volume,  at  page  450. 

South  Dakota. — Putnam  v.  Custer  County, 

25  6.  D.  642,  127  N.  W.  641. 
Utah.'-TtameT  v.   Edwards,   31  Utah  80, 

10  Ann.  Cas.  1091,  86  Pac.  765,  120  Am.  St. 
Rep.  919. 

Washington. — See  the  reported  case. 

Thus  in  MacFarlane  v.  Damon,  8  Hawaii 
19,  the  court  said:  "As  to  the  third  ground 
of  defense,  i.  e.,  that  the  petitioner  has  not 
performed  the  duties  of  the  office,  and  has 
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been  absent  from  the  country  during  a  large 
part  of  the  time  for  which  he  claims  to  be 
paid,  I  feel,  as  I  have  suggested  above,  that 
the  best  remedy  for  such  a  state  of  things 
is  to  dismiss  the  official  so  failing  to  perform. 
But  it  seems  to  me  that  a  person  holding  an 
oflSce  is  entitled  to  the  pay  of  the  office  in 
full,  so  long  as  he  remains  in  it.    To  admit 
that   the   minister   of    finance   has   the   dis- 
cretion to  call  an  official  to  account  for  lost 
time  or  incompetent  performance,  and  invest!- 
gate  his  official  record  with  a  view  to  pay 
him  only  for  work  actually  performed,  and 
to  discount   his   salary    accordingly,   would 
place  upon  his  shoulders,  in  addition  to  hia 
other  responsibilities,  a  duty  so  onerous  and 
uncertain  and  easily  capable  of  abuse  as  to 
render  its  performance  well-nigh  impractica-' 
ble,  and  its  attempt  inconsistent  with  public 
policy.    The  obvious  remedy  for  official  dere* 
liciion  is  dismissal,  which  is  one  of  the  argu- 
ments before  stated  for  the  necessity  of  a 
responsible  appointing  power.    A  decrease  by 
the  executive  of  the  salary  of  an  official,  fixed 
by  law,  would  be  in  the  nature  of  an  inter- 
ference with  the  legislation,  the  legislature 
being  the  sole  judge  of  the  value  to  the  gov- 
ernment of  the  work  pertaining  to  any  office." 
In  People  v.  Bradford,  267  111.  486,  108  N. 
K.  732,  it  was  said:    '*The  li^w  is  well  settled 
in  this  state  that  the  right  to  the  salary  is 
ittached  to  and*follow8  the  legal  title  to  the 
office.   This  is  true  irrespective  of  tiie  question 
by  whom  the  services  were,  in  fact,  actually 
rendered.    ...    In  City  of  Chicago  v.  Luth- 
ardt  [191  111.  516]  supra,  it  is  said :    'The  legal 
right  to  the  office  carries  with  it  the  right 
to    the  salary  or  emoluments  of  the  office. 
Ihe  salary  follows  the  legal  title.    This  doc- 
trine is  so  generally  held  by  the  courts  that 
authorities  hardly  need  be  cited.*    While  this 
nile  has  been  most  frequently  announced  and 
applied  in  suits  between  de  jure  and  de  facto 
officers  over  the  salary  to  an  office,  it  is  never- 
theless a  basic  principle  of  law  and  one  of 
general  application.    It  has  been  so  applied 
not  only  in  cases  of  protracted  absence  and 
nonperformance  of  duties,     .     .     .     but  in 
cases  of  actual  suspension  from  office.    .    .    • 
An  officeholder  may  recover  the  full  amount 
of  the  salary  accruing  during  the  time  of  his 
ntepension,    without    any    deduction    of    the 
amount  he  may  have  earned  in  other  employ- 
ments during  that  time.     .     .     .     That  the 
duties  of  appellee's  office  were  actually  per- 
formed by  someone  is  disputed.     Had  they 
been  performed  by  a  mere  intruder  or  inter- 
loper, without  warrant  or  authority  of  law, 
tbe  right  of  appellee  to  recover  such  salary 
must  be  conceded.    .    .    .    That  these  duties 
may  have  been  performed  by  the  other  com- 
missioners under  a  claim  of  right  and  lawful 
authoritv  to  do  so  does  not  alter  the  situa- 
tion.   This  would  be  true,  also,  in  the  case  of 
a  de  facto  officer." 


In  Leonard  v.  Terre  Haute,  48  Ind.  App. 
104,  93  N.  E.  872,  the  court  said:  "The 
salary  of  an  official  position  belongs  to  tho 
officer  occupying  such  position  as  an  incident 
to  the  office,  and  does  not  depend  upon  his 
performance  of  the  duties  of  the  office.  The 
statute  makes  provision  for  the  chief  of  the 
fire  force.  It  also  provides  for  his  appoint- 
ment, the  manner  of  fixing  his  compensa- 
tion, and  the  proceedings  by  which  he  can 
be  removed.  His  duties  are  of  a  public 
nature.  We  therefore  conclude  that  the  du- 
ties of  the  chief  of  the  fire  force  or  a  member 
of  the  department  are  so  far  official  in  their 
character  that  one  holding  either  position  is 
entitled  to  draw  his  salary  as  an  incident  to 
such  position,  whether  he  performs  the  duties 
of  such  position  or  not." 

In  Bryan  v.  Cattell,  15  la.  538,  it  was  said: 
*1t  seems  to  us,  the  dictate  of  reason  and 
good  conscience,  that  the  state  should  not 
be  required  to  pay  for  services  never  ren- 
dered; that  public  officers  should  be  paid 
their  salaries  when  and  only  when  they  dis- 
charged the  duties  imposed  upon  them  by 
law;  that  the  same  rule  should  apply  to  the 
state  as  to  individimls,  and  that  no  court 
ought  to  consent  to  the  auditing  of  a  demand 
against  the  state  where  it  was  admitted  that 
the  claimant  made  no  pretense  of  having 
rendered  the  services  for  which  he  claims. 
It  must  be  remembered,  however,  that  we  are 
dealing  with  a  practical,  and  not  an  abstract, 
qtyestion.  And  practically,  the  difficulty  in 
the  view  suggested  is,  that  it  would  be  im- 
possible to  tell  where  the  true  line  should 
be  drawn.  That  is  to  say,  how  long  an  ab- 
sence from  official  duties — how  great  delin- 
quency shall  work  a  forfeiture  of  salary.  In 
the  absence  of  statute,  shall  it  be  one  day,  or 
one  week,  or  one  month,  or  one  year?  Where 
shall  faithfulness  end,  and  delinquency  begin  ? 
Add  to  these  considerations  the  fact  that  it 
is  frequently  impossible  to  tell  to  what  ex- 
tent the  services  of  the  officers  were  necessary, 
at  the  time  covered  by  the  supposed  delin- 
quency, and  the  propriety  of  the  rule  which 
entitles  the  officer  to  his  salary  so  long  as 
he  remains  in  office,  becomes  reasonably  mani- 
fest. The  better  and  safer  rule  doubtless  is, 
that  if  he  is  in  point  of  law  actually  in  office, 
he  has  a  legal  right  to  the  salary  pertaining 
to  it.  His  conduct  may  be  such  as  to  render 
him  liable  to  removal,  but  when  the  statute 
makes  no  deduction  for  absence  or  neglect 
of  duty,  and  the  state  takes  no  step  as  a  con- 
sequence of  such  absence  or  delinquency,  we 
suppose  it  is  the  legal  right  of  the  officer  to 
demand  the  full  salary  allowed  him  by  law." 
In  Baker  v.  Nashma,  77  N.  H.  347,  91 
Atl.  872,  it  was  said :  "Although  some  courts 
hold  that  a  de  jure  officer  cannot  recover  un- 
der such  circumstances  when  the  salary  has 
been  paid  to  a  de  facto  officer  without  notice 
of  the  former  claim,  most  courts  hold  that 
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the   simple   fact   an   officer  de   jure   has   not  * 
performed  the  duties  of  hb  office  is  no  defense 
to  an  action  to  recover  the  salary  attached 
to  the  office."  , 

In  Putman  v.  Custer  County,  25  S.  D.  542, 
127  N.  W.  641,  the  court  said:  "The  deci- 
sions and  textwriters,  however,  lay  down  the 
rule  that,  so  long  as  an  officer  is  permitted 
to  remain  in  office  he  is  entitled  to  the  salary 
prescribed  by  law,  even  though  'his  failure 
to  perform  his  duties  is  made  a  crime,  in 
the  absence  of  a  statute  establishing  a  differ- 
ent rule." 

In  Reinhard*8  Case,  10  Ct.  CI.  282,  it  ap- 
peared that  the  plaintiff  was  a  clerk  in  the 
United  States  Treasury  Department.  He 
handed  in  his  resignation  to  take  effect  Octo- 
ber Slst,  having  been  given  a  leave  of  ab* 
sence  during  October.  It  was  held  that  he 
was  entitled  to  his  salary  during  that  month 
notwithstanding  he  did  not  work. 

In  Dineen  v.  Bradford,  100  111.  App.  28d« 
it  appeared  that  the  plaintiff  was  duly  elect- 
ed and  qualified  as  a  city  commissioner.  The 
mayor  and  other  members  of  the  commission 
refused  to  pay  him  his  salary  alleging  that 
he  had  not  attended  a  meeting  of  the  council 
for  89me  time  and  had  neglected  to  perform 
his  duties.  In  an  action  to  recover  the  sala- 
ry, it  was  held  that  though  the  plaintiff  had 
neglected  all  of  his  duties,  it  was  his  right  to 
demand  full  salary  for  the  term  of  his  office 
if  the  statute  under  which  he  held  office  made 
no  provision  for  such  delinquncy;  and  that 
the  fact  that  he  was  not  present  at  the  coun- 
cil meetings  did  not  affect  his  right  to  recover 
unless  some  one  else  had  been  paid  to  perform 
his  duties. 

In  Miami  County  v.  Collins,  47  Kan.  417, 28 
Pac.  175,  it  appeared  that  the  plaintiff  was 
appointed  to  the  office  of  probate,  judge  at  a 
specified  salary  per  annum.  The  statute  un- 
der which  he  was  appointed  provided  that  he 
should  perform  certain  acts,  but  also  provided 
for  his  salary  in  terms  absolute  and  uncondi- 
tional. The  plaintiff's  claim  for  salary  was 
rejected  on  the  ground  that  he  had  not  per- 
formed all  of  the  duties  laid  on  him  by  the 
statute.  It  was  held  that  since  the  salary 
was  not  conditioned  on  the  performance  of 
the  duties,  he  was  entitled  to  his  salary 
whether  they  were  performed  or  not.  The 
court  said:  "The  terms  of  the  statute  are 
absolute  and  unconditional;  his  office  is  open, 
and  he  is  in  attendance  day  by  day  to  dis- 
charge the  additional  duties  imposed  upon 
him  by  the  act  of  the  legislature.  If  the  con- 
ditions are  such  that  no  labor  is  imposed  up- 
on him,  this  is  no  reason  why  we  should 
disregard  a  plain  command  of  the  lawmaking 
power.  Such  a  construction  would  involve 
the  courts  or  the  boards  of  county  commis- 
sioners in  prolonged  investigations  as  to 
whether   salaried    officers    of   the   state   and 


county  had  performed  all  or  any  of  the  par- 
ticular acts  enumerated  in  the  statute  that 
are  required  of  persons  occupying  these  sala- 
ried positions." 

In  Goetting  v.  New  York,  29  Misc.  717,  61 
N.  Y.  S.  334,  it  appeared  that  the  plaintiff 
was  appointed  a  justice  of  the  municipal 
court.  This  office  was  intended  to  take  the 
place  of  that  of  justices  of  the  peace  which 
was  abolished  a  month  after  the  plaintiff 
qualified.  In  an  action  to  collect  salary  for 
that  month  it  was  held  that  the  compensa- 
tion was  due  from  the  moment  the  plaintiff 
had  entered  into  office  irrespective  of  how 
much  work  was  performed,  and  that  though 
he  did  not  carry  out  any  of  its  duties  for  a 
month  he  could  recover.  The  court  said: 
"The  defendant  contends  that  because  the 
justices'  courts  and  tho  office  of  justice  of 
the  peace  in  the  borough  of  Brookl3m  were 
not  abolished  until  midnight  of  January  31, 
0898  (jChariier,  ^  1350,  lasij^  ajid  the  juuni- 
cipal  court  justices,  who  were  to  exercise  on 
an  enlarged  plan  the  powers  of  the  super- 
seded officials,  were  not  to  have  possession 
of  the  rooms  assigned  for  holding  their  courts 
until  February  1,  1898  (Id.  §  1380),  when 
the  machinery  of  their  courts  was  to  go  into 
full  and  active  operations,  the  salary  belong- 
ing to  the  office  did  not  commence  until  that 
day.  Such  a*  result  could  follow  only  the  mis- 
taken notion  that  a  fixed  salary  belonging  to 
a  judicial  office  must  be  earned  by  the  incum- 
bent before  it  is  recoverable  by  him.  Such 
a  salary  is  not  measured  by  the  duties  the 
official  actually  performs  or  is  called  upon 
to  perform,  and  is  recoverable  without  regard 
to  the  labors  imposed  or  the  manner  of  their 
performance.  .  .  .  There  is  no  variation 
in  official  salaries  on  account  of  light  or 
heavy  work,  or  the  total  absence  of  work— a 
feature  that  may  perhaps  have  attracted  some 
to  official  life,  and  led  to  the  repeated  use 
of  that  much-abused  term  'sinecure.'" 

In  Tanner  v.  Edwards,  31  Utah  80,  10 
Ann.  Cas.  1091,  86  Pac.  765,  120  Am.  St  Rep. 
919,  it  appeared  that  the  relator  was  com- 
missioned as  state  engineer  by  the  governor, 
and  he  took  the  oath  of  office  March  14th. 
He  did  not  perform  any  duties  untU  March 
3l8t,  and  the  auditor  of  public  accounts  re- 
fused to  pay  him  his  salary  for  the  period 
prior  to  that  date.  The  relator  then  applied 
for  a  writ  of  mandamus  to  compel  the  auditor 
to  pay  him  this  salary.  It  was  held  he  was 
entitled  to  his  salary  from  the  time  he  was 
appointed   and   qualified. 

Where  a  public  officer  is  absent  from  ill- 
ness, it  is  generally  held  that  he  may  recov- 
er for  the  period  that  he  is  away  and  not 
working.  Thus  in  O'Hara  v.  New  York,  33 
Misc.  53,  66  N.  Y.  S.  909,  the  court  said: 
"While  sickness  may  furnish  sufficient  rea- 
son for  the  removal  of  «  public  officer,  when 
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his  absence  on  that  account  has  been  permit- 
ted he  is  entitled  to  compensation  until  some 
action  is  taken  on  the  subject."  See  also 
Caranee  v.  Milan,  99  Mo.  App.  672,  74  S.  W. 
408;  Minto  v.  New  York,  3  E.  D.  Smith  (N. 
Y.)  384. 

In  Sleigh's  Case,  9  Gt.  CI.  369,  it  appeared 
that  the  claimant  was  a  clerk  of  the  third 
class  in  the  Treasury  Department  at  Wash- 
ington. A  regulation  of  the  department  pro- 
vided that  when  a  clerk  was  absent  ^rom  ill- 
ness he  must  furnish  a  certificate  of  the 
attending  physician,  and  the  regulation  did 
not  authorize  a  stoppage  of  salary  for  such 
absence.  The  claimant  was  sick  for  122  days 
and  away  from  his  desk,  for  which  he  had 
leave  of  absence  with  pay.  After  this  time 
he  again  applied  for  a  continued  leave  be- 
cause of  his  sickness,  but  the  department  re- 
fused to  pay  him  for  the  second  leave  of 
absence.  The  claimant  brought  his  claim  be- 
fore the  court  of  claims.  It  was  held  that  he 
was  entitled  to  compensation  as  long  as  he 
held  his  office,  though  he  was  disabled  by 
illness  from  performing  its  duties.  If  he 
held  his  office  at  the  will  of  the  appointing 
power,  the  latter  could  remove  him ;  but  could 
not,  in  the  absence  of  an  express  law  or  regu- 
lation, stop  the  compensation  while  the  office 
was  held.  The  court  said:  "The  incumbent 
of  an  office  is  prima  facie  entitled  to  the  law- 
ful compensation  thereof  so  long  as  he  holds 
the  office,  though  he  may  be  disabled  by  dis- 
eaae  or  bodily  injury  from  performing  its 
duties.  If  it  be  an  office  held  at  the  will  of 
the  appointing  power,  and  that  power  does 
not  see  fit  to  have  the  compensation  go  on 
while  the  incumbent  is  so  disabled,  the  only 
remedy,  in  the  absence  of  express  law  or  regu- 
lation authorizing  the  stoppage  of  the  com- 
pensation during  the  disability,  is  to  remove 
the  incumbent  and  so  end  his  right  to  compen- 
sation. If  the  appointing  power  suffers  him 
to  continue  in  office,  notwithstanding  the  dis- 
ability, he  is  entitled  to  the  compensation. 
This  right  may  be  cut  off  by  law  or  regula- 
tion authorizing  it;  but  not  by  the  act  of  the 
appointing  power  without  the  authority  of 
law  or  regulation." 

In  People  v.  French,  91  N.  Y.  266,  the  court 
said:  "It  would  then  appear  that  the  salary 
is  annexed  to,  or  is  an  incident  of,  the  office, 
and  the  relator  entitled  to  it  so  long  as  he 
possesses  the  title  to  the  office.  It  is  not  only 
fixed  by  statute,  but  the  same  laws  provide 
(§  43,  supra)  that  the  commissioners  may 
'fix  the  salary  and  compensation  of  such 
clerks  other  than  policemen,'  whom  they  may 
be  authorized  by  law  to  appoint,  and  there- 
fore by  implication  forbids  them  to  enlarge 
or  diminish  the  salary  of  one  of  the  excepted 
class."  See  also  O'Leary  v.  New  York  Board 
of  Education,  93  X.  Y.  1,  46  Am.  Rep.  156. 

In  Brizzolari  v.  Crawford,  38  Ark.  218,  it 
•ppeared  that  the  petitioner  had  been  duly 


appointed  as  special  judge  of  the  circuit 
court,  and  after  the  term  of  his  office  had  ex- 
pired the  state  auditor  refused  to  pay  him 
his  salary  on  the  ground  that  during  the 
time  he  was  alleged  to  have  acted  as  special 
judge  no  business  had  been  transacted.  It 
was  held  that  since  he  was  duly  appointed 
under  a  statute,  he  was  entitled  to  his  full 
salary  regardless  of  the  work  he  had  per- 
formed; and  that  the  auditor  could  not  in- 
quire into  the  amount  of  service  rendered, 
or  the  degree  of  fidelity  with  which  he  had 
acted.  See  alao  Auditor  v.  Adams,  13  B. 
Mon.  (Ky.)  160;  Garrard  v.  Nuttall,  2  Mete. 
(Ky.)  106;  Auditor  v.  Cochran,  9  Bush 
(Ky.)  7;  Perkins  v.  Auditor,  79  Ky.  306; 
and  Holder  v.  Sykes,  77  Miss.  64,  24  So. 
261. 

Undbb  Statute. 

In  some  jurisdictions  statutes  applicable  to 
certain  officers  or  certain  municipalities  pro- 
vide that  there  shall  be  no  compensation  un- 
less the  duties  of  an  office  are  actually  per- 
formed. Utder  such  an  act  an  officer  cannot 
recover  compensation  unless  he  has  performed 
the  duties  of  the  office,  Ricksecker  v.  Reno 
County,  83  Kan.  346,  111  Pac.  427;  Wheatly 
V.  Covington,  11  Bush  (Ky.)  18;  Wilkinson 
V.  Saginaw,  111  Mich.  685,  70  N.  W.  142,  3 
Detroit  Leg.  N.  809;  Hawkins  v.  Bay  City, 
149  Mich.  268,  112  N.  W.  997,  14  Detroit  Leg. 
N.  424;  Smith  v.  Xew  York,  37  N.  Y.  618; 
Wilkes-Barre  v,  Meyers,  113  Pa.  St.  395,  6 
Atl.  110;  Cox  V.  Oil  City,  167  Pa.  St.  613, 
27  Atl.  786;  Bobbins  v.  Wilkes-Barre,  37  Pa. 
Super  Ct.  382.  See  the  preceding  subdivi- 
sion of  this  note  for  cases  from  the  same 
jurisdictions  involving  officers  to  whom  no 
such   statute  was  applicable. 

In  Wheatly  v.  Covington,  11  Bush  (Ky.) 
18,  the  court  said:  "Where  specific  compen- 
sation is  given  by  law  to  a  public  officer  by 
way  of  fees  or  commissions,  for  the  perform- 
ance of  specific  duties,  the  true  rule  would 
seem  to  be  that  he  is  not  entitled  to  the  com- 
pensation unless  he  performs  the  serTices; 
.     .  nor  can  he  recover  damages  on  ac- 

count of  having  been  prevented  from  per- 
forming the  services  whereby  he  would  have 
earned  the  designated  compensation." 

In  Ricksecker  v.  Reno  County,  83  Kan.  346, 
111  Pac.  427,  it  was  held  that  where  a  statute 
provided  that  the  salary  of  an  officer  was 
conditioned  upon  his  performing  the  duties 
specified  in  the  statute,  he  could  not  recov- 
er the  salary,  unless  the  duties  had  been  per- 
formed. 

In  Robbins  v.  Wilkes-Barre,  37  Pa.  Super. 
Ct.  382,  it  appeared  that  the  plaintiff  was  an 
auditor  of  the  borough  of  WMlkes-Barre  and 
under  a  statuto  was  entitled  to  $2.50  for  each 
day's  work.  It  was  held  that  where  he  was 
prevented  from  performing  the  duties  of  his 
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office  eTen  though  wrongfully,  he  eould  not 
recover  compenfiation  for  work  not  done. 

In  Wilkes-Barre  v.  Meyers,  113  Pa.  St.  396, 
6  Atl.  110,  it  appeared  that  the  plaintiff  was 
appointed  a  policeman  of  the  city  of  Wilkes- 
Barre.  An  ordinance  of  the  city  provided 
that  patrolmen  absent  from  duty  without 
leave  should  forfeit  their  pay  for  the  time  of 
such  absence  except  in  cases  of  illness  when 
properly  certified  Ijy  a  physician.  The  plain- 
tiff was  absent  for  five  months  without  leave 
because  of  illness,  and  he  did  not  present  the 
proper  certificate.  He  brought  an  action  to 
recover  for  salary  during  his  illness.  It 
was  held  that  he  could  not  recover  because  he 
had  not  performed  any  work,  nor  had  he 
obeyed  the  conditions  of  the  ordinance.  The 
court  said:  "It  is  well  settled  that  a  per- 
son holding  a  public  office  has  a  prima  facie 
right  to  the  salary  thereof,  although  he  be 
physically  disabled  from  performing  his  du- 
ties. If  there  be  no  law  or  regulation  author- 
izing the  discontinuance  of  the  compensation 
during  the  disability,  the  only  remedy  is  his 
removal.  It  may  be  granted  that  police  offi- 
cers are  not  excepted  out  of  this  generitl  rule. 
But  there  was  a  regulation  of  the  city  pro- 
viding that  the  officer  absent  from  duty  with- 
out leave  should  forfeit  all  pay  during  the 
time  of  such  absence,  except  when  sick  and 
so  certified  by  a  physician.  The  plaintiff 
forebore  to  procure  and  give  the  certificate; 
the  council  forbore  to  remove  him.  Had  he 
brought  himself  within  the  exception,  the 
council  at  once  might  have  ended  liability 
by  his  removal.  Under  the  circumstances 
the  council  preferred  not  to  act.  There  is 
no  pretense  that  his  sickness  was  of  such  a 
nature  as  to  prevent  him  procuring  a  cer- 
tificate,'* See  also  Cox  v.  Oil  City,  157  Pa. 
St.  613,  27  Atl.  783. 

A  statute  providing  for  a  deduction  from 
the  salary  of  a  judge  during  a  time  when  he 
is  without  fault  on  his  part  absent  from  his 
duties  has  been  held  to  be  in  violation  of  a 
constitutional  provision  against  the  diminu- 
tion of  judicial  salaries.  White  v.  State, 
123  Ala.  577,  26  So.  343,  wherein  it  appeared 
that  the  petitioner  was  a  regularly  elected 
circuit  court  judge  who  had  qualified  as  such. 
While  engaged  in  holding  his  court,  he  re- 
ceived news  of  the  serious  illness  of  his  moth- 
er which  resulted  in  her  death.  During  his 
absence  as  a  result  of  this,  he  made  arrange- 
ment for  the  attendance  of  a  special  judge. 
On  his  return,  the  auditor  of  the  state  re- 
fused to  pay  him  his  salary  for  the  time  he 
was  away  on  the  ground  that  a  statute  direct- 
ed him  to  deduct  from  the  judge's  salary 
one-half  of  the  amount  due  him  during  the 
time  a  special  judge  was  required  to  sit  for 
him.  It  was  held  that  the  statute  was  in 
violation  of  a  constitutional  provision  for- 
bidding the  diminution  of  a  circuit  judge's 


salary;  that  he  could  not  be  deprived  of  his 
salary  except  for  neglect  of  duty  in  his  offi- 
cial capacity;  and  in  order  to  constitute  such 
neglect  there  must  not  only  be  a  failure  to 
perform  from  design  or  carelessness,  but  there 
must  also  be  the  capacity  on  the  part  of  the 
judge  to  perform.  The  court  said:  "We 
are  fully  aware  and  we  entertain  no  doubt 
of  its  correctness,  that  this  court  has  re- 
peatedly held,  that  the  right  to  an  office 
is  not  ]{roperty,  and  that  if  it  be  one  of 
legislative  creation  the  office  may  he  abol- 
ished by  the  creator  without  impairing  any 
constitutional  property  rights  of  the  incum- 
bent. And  so,  too,  it  must  be  conceded  that 
the  people  undoubtedly  have  the  right  by 
legal  methods,  such  as  a  conatttutional  con- 
vention, to  abolish  the  circuit  courts,  or  de- 
pose an  incumbent  thereof,  or  diminish  or 
destroy  the  amount  of  his  compensation  he 
was  to  receive  when  elected.  But  all  this 
has  nothing  to  do  with  the  question  of  the 
property  right  of  a  circuit  judge  in  and  to 
the  compensation  secured  to  him  under  the 
constitution.  The  people  have  not  abolished 
the  court,  the  office,  or  deposed  the  judge, 
and  the  right  to  his  salary  becomes  fixed  up- 
on his  induction  into  office,  and  is  immutably 
fixed,  so  long  as  the  constitution  is  permitted 
to  stand  as  the  organic  law,  and  he  cannot  be 
deprived  of  it  or  any  portion  of  it,  so  long 
as  he  renuiins  in  the  office,  unless  he  has  been 
guilty  of  neglect  of  duty  in  his  official  ca- 
pacity. .  .  .  There  must  be  not  only  a 
failure  by  carelessness  or  design  to  perform 
the  duty  required  to  he  performed,  but  the 
party  failing  must  have  the  capacity  to  per- 
form the  acta  required  of  him  as  they  should 
be  done,  provided  the  incapacity  is  not  su- 
perinduced by  his  fault  or  the  result  of  his 
own  misconduct.  The  nature  of  judicial  du- 
ties is  such,  that  a  judge  is  under  no  duty 
to  undertake  the  discharge  of  them  when 
without  his  fault  he  is  mentally  or  physically 
unfit  to  perform  them.  On  the  contrary,  we 
may  affirm,  that  when  from  any  cause  his 
physical  or  mental  condition  is  such  as  to 
impair  his  capacity  to  discharge  the  responsi- 
ble duties  required  of  him,  it  is  his  duty 
not  to  undertake  a  performance  of  them ;  and 
this  too,  without  reference  to  the  cause  which 
precipitated  such  incapacity.  No  one  doubts 
that  if  his  incapacitated  condition  is  the  re- 
sult of  his  own  act  or  misconduct,  this  would 
be  a  neglect  of  official  duty.  But  if  his  con- 
dition is  the  result  of  the  serious  illness  of  his 
mother  or  other  causes  over  which  he  has  no 
control,  providential  in  their  character,  it  is 
not  and  cannot  be  a  breach  of  dutv  but  a 
misfortune  to  'which  all  flesh  is  heir.'  It  is 
against  the  intent  of  the  constitution  and  the 
policy  of  our  government  that  he  should  at- 
tempt to  determine  the  property  rights  of 
parties  litigant  or  pass  upon  the  rights  of 
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the  commonwealtli  and  the  citizen  charged 
with  crime,  involving  the  maintenance  of  the 
law  to  the  end  of  depriving  a  citizen  of  life  or 
liberty,  when  physically  or  mentally  disabled. 
The  character  of  his  duties  are  too  conse- 
quential in  their  results,  of  too  great  im- 
portance to  a  just  administration  of  the  law, 
and  decisions  rendered  by  him,  and  his  man- 
ner of  conducting  the  trials  of  causes  are 
too  potential  in  their  moral  effect  upon  the 
people,  to  say  nothing  of  the  consequences  to 
litigants  in  his  court,  to  pimish  him  by  a 
diminution  of  his  salary  for  his  failure  to 
hold  his  court  when  his  mental  or  physical 
condition,  without  fault  on  his  part,  is  such 
as  to  render  him  incapable  of  doing  so." 

In  Ex  p.  Tully,  4  Ark.  220,  38  Am.  Dec.  33, 
it  appeared  that  one  of  the  circuit  judges  of 
the  state  failed  to  hold  court  as  required  by 
law,  and  the  auditor  in  accordance  with  a 
statute  withheld  a  part  of  his  salary  in  order 
to  meet  the  statutory  forfeiture  of  $150  for 
failure  to  hold  the  court.  The  judge  brought 
a  writ  of  mandamus  to  compel  the  payment 
of  his  full  compensation.  It  was  held  that 
the  legislature  under  the  constitution  had  no 
power  to  diminish  the  salary  of  a  judge  dur- 
ing the  time  for  which  he  was  elected,  and 
therefore  it  could  not  affect  his  compensation 
indirectly  by  means  of  a  forfeiture.  The 
court  said:  ''If  the  judges  fail  to  do  their 
duty  they  are  liable  to  removal  by  address  or 
impeachment.  The  constitution  forbids  their 
salary  being  taken  from  them  or  reduced  in 
its  amoimt.  The  legislature  cannot  effect,  in- 
directly, what  it  is  forbid  to  do  directly. 
It  is  certainly  a  clear  proposition,  that  the 
legislature  cannot  declare  that  the  salary 
of  the  judges,  upon  a  failure  to  discharge 
their  duties,  shall  be  forfeited  to  the  state. 
To  allow  them  to  do  that,  necessarilv  makes 
them  the  judges  of  what  should  constitute  a 
forfeiture,  and  that  would  indirectly  place  in 
their  hands  the  power  to  lessen,  or  entirely 
take  away  their  salary  during  the  term  for 
which  they  are  elected,  which  is  clearly  and 
pointedly  inhibited  by  the  constitution.  The 
salaries  of  the  judges  of  the  supreme  and 
circuit  courts  stand  upon  the  same  ground, 
and  the  legislature  can  no  more  touch  the 
salary  of  the  one  than  of  the  other.  They 
are  both  fixed,  so  far  as  their  diminution  is 
«oneemed,  by  the  constitution,  and  are  invio- 
late and  excepted  out  of  the  powers  of  the 
legislature.  The  act  in  question  declares,  in 
express  terms,  a  penalty  against  the  circuit 
judges  for  a  failure  to  hold  a  court  in  each 
circuit  of  a  hundred  and  fifty  dollars,  and 
makes  the  auditor  a  judge  of  the  sufficiency 
of  the  excuse,  upon  the  certificate  of  the  clerk 
of  the  county,  and  makes  it  his  duty,  if  the 
judge  was  not  prevented  from  attending  his 
courts  by  causes  unavoidable,  rendering  his 
attendance  impossible,  to  withhold  from  him 


his  salary  for  that  amount.  We  can  regard 
this  law  in  no  other  light  than  as  an  act  of 
forfeiture  in  favor  of  the  state  for  the  non- 
performance of  a  judicial  duty,  and  for  that 
failure  it  decrees  a  certain  amount  of  the 
judge's  compensation  forfeited  to  the  state. 
If  this  does  not  expressly  diminish  the  salary 
of  the  judge  during  the  time  he  is  in  office 
by  indirect,  yet  effectual  means,  then  we  are 
sure  language  cannot  give  the  power.  To  our 
mind,  the  act  is  a  clear  and  palpable  viola- 
tion of  the  constitution.  It  is  a  direct  and 
dangerous  attack  upon  the  independence  of 
the  judiciary,  and  upon  the  freedom  and  hap- 
piness of  the  people,  and  in  contravention  of 
their  supreme  will,  as  expressed  in  the  consti- 
tution." 

Office  Abandoned, 

Where  an  officer  abandons  his  office  before 
the  end  of  his  term,  he  cannot  recover  his 
salary  for  the  remainder  of  the  term. 
Th wing's  Case,  16  Ct.  CI.  13;  Barbour's  Case 
v.  U.  S.  17  Ct.  CI.  149;  Howard  v.  U.  S.  22 
Ct.  CI.  305;  Cote  v.  Biddeford,  06  Me.  491, 
62  Atl.  1019,  90  Am.  St.  Rep.  417;  Phillips 
V.  Boston,  150  Mass.  491,  23  N.  £.  202; 
Byrnes  v.  St.  Paul,  78  Minn.  205,  79  Am. 
St.  Rep.  384;  Monroe  v.  New  York,  28  Hun 
(N.  Y.)  258;  Wardlaw  v.  New  York,  137  N. 
Y.  194,  33  N.  E.  140;  Devlin  v.  New  York, 
149  N.  Y.  S.  1061;  Bush  v.  Newton  County 
(Tex.)  135  S.  W.  604;  San  Antonio  v.  Stein- 
gruber  (Tex.)  177  S.  W.  1023.  Thus  in 
Wardlaw  v.  New  York,  supra,  the  court  said : 
^'An  officer  suspended  from  the  performance 
of  the  duties  of  his  office  by  the  appointing 
power,  but  not  removed,  is  entitled  to  the 
salary  of  the  office  during  the  period  of  the 
suspension.  .  .  .  But  the  suspended  officer 
may  waive  that  right  by  express  agreement  or 
by  conduct  from  which  such  an  agreement  or 
intention  on  his  part  may  be  fairly  and  rea- 
sonably inferred."  In  Barbour's  Case,  17  Ct. 
CI.  149,  it  appeared  that  the  claimant  was 
assistant  appraiser  in  the  custom  house  com- 
missioned by  the  President.  It  was  recom- 
mended that  the  office  should  be  abolished. 
The  secretary  of  the  treasury  determined  to 
vacate  the  office  and  requested  the  claimant's 
resignation.  He  did  not  send  it  in  and  was 
thereupon  suspended.  At  the  next  seesicMi 
of  the  Senate  no  nomination  was  made.  On 
the  adjournment  of  the  Senate,  the  claimant 
did  not  seek  to  recover  the  office,  nor  did  he 
offer  to  perform  any  services,  and  he  did  not 
seek  reinstatement  nor  the  salary  of  his  of- 
fice ;  but  on  the  contrary  accepted  the  balance 
due  him  at  the  time  of  his  suspension.  Some 
time  later  he  claimed  that  his  suspension 
could  not  last  longer  than  the  end  of  the 
next  session  of  the  Senate,  as  a  new  appoint- 
ment had  not  been  mad«  nor  had  the  office 
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been  abollBhed  by  Congress.  It  was  held  that 
the  acts  of  the  claimant  after  his  suspension 
had  practically  amounted  to  an  abandonment 
of  his  office  and  he  could  not  recoTer  any  com- 
pensation. 

In  Phillips  y.  Boston,  150  Mass.  491,  23 
N.  E.  202,  it  appeared  that  the  plaintiff  was  a 
police  officer  of  the  city  of  Boston.  By  a  vote 
of  the  police  commissioners  he  was  dismissed 
without  any  charges  being  preferred  and 
without  a  chance  for  a  hearing;  and  he  gave 
up  the  button^  and  the  badge  of  his  office 
and  all  other  city  property  in  his  possession. 
The  plaintiff  did  not  resign  his  office,  nor  was 
there  any  communication  between  him  and 
the  police  commissioners.  He  did  not  offer 
to  perform  any  of  the  duties  of  his  office,  but 
ten  years  later  he  brought  an  action  to  re- 
cover the  salary  due  to  him.  It  was  held 
that  by  waiting  so  long  he  had  abandoned  his 
office  and  could  not  maintain  an  action  for 
the  salary.  The  court  said:  "If  one  volun- 
tarily  relinquishes  an  office,  as  if  he  accepts 
another  inconsistent  therewith,  or  if  he  re- 
moves from  the  place  where  its  functions 
must  be  exercised,  no  formal  resignation 
would  be  necessary.  If,  having  it  in  his  pow- 
er to  reinstate  himself,  or  be  reinstated  bv 
proper  proceedings,  in  an  office  from  which 
he  has  been  wrongfully  but  actually  removed, 
and  he  makes  no  effort  to  that  end,  but  sub- 
mits for  a  long  term  of  years  to  the  removal, 
the  inference  is  inevitable  that  he  waives  his 
right  thereto  during  that  period.  In  the  case 
at  bar,  the  plaintiff  yielded  to  the  demand 
made  upon  him  for  the  badge  of  his  office 
and  the  city  property  in  his  possession.  He 
made  no  effort  to  retain  them,  nor  did  he 
insist  that  he  might  rightfully  do  so  as  the 
lawful  possessor  thereof.  While  it  is  found 
that  he  was  prevented  by  the  commissioners 
from  further  performing  his  duties  as  a  mem- 
ber of  the  police  force  of  the  city,  it  is  also 
found  that  he  neither  performed  nor  attempt- 
ed to  perform  any  act  of  police  duty.  At  no 
time  by  any  formal  demand  did  he  ever  as- 
sert (so  far  as  appears)  that  he  was  of  right 
a  member  of  the  police  force,  or  claim  to  be 
put  on  duty  as  such  by  the  commissioners, 
nor  did  he  demand  his  salary  as  such  from 
the  defendant.  While  the  failure  to  pay  it 
might  not  be  a  bar  to  its  recovery,  except 
so  far  as  the  statute  of  limitations  misfht 
operate,  the  failure  to  demand  it  tends  strong- 
ly to  show  that  he  had  ceased  to  consider 
himself  a  police  officer.  If  his  removal  was 
unlawful,  it  was  in  his  power  to  bring  up  the 
proceedings  of  the  board  by  petition  for  cer- 
tiorari, by  which  its  action  could  have  been 
quashed  and  the  petitioner  afterwards  re- 
stored by  mandamus  to  his  public  office.  It 
was  his  duty  to  initiate  this  promptly,  and 
not  to  wait,  and  seek,  after  ten  years  of  ap- 
parent acquiescence,  to  maintain  that  during 


all  this  time  he  was  of  right  entitled  to  a 
public  office  in  which  he  made  no  effort  to 
be  reinstated,  and  the  duties  of  which  he 
did  not  attempt  to  perform."  In  Brynes  v,  St. 
Paul,  78  Minn.  206,  80  N.  W.  959,  79  Am. 
St.  Rep.  384,  it  was  said:  "An  appointive 
municipal  officer,  as  was  plaintiff,  unlawfully 
dismissed  and  prevented  from  rendering  any 
service,  who  has  made  no  complaint  to  the 
mayor  or  to  the  city  council,  has  not  at- 
tempted to  secure  a  reinstatement,  but  who 
has  apparently  acquiesced  in  the  dismissal, 
cannot  recover  of  the  municipality  the  com- 
pensation incident  to  the  office  during  the 
period  in  which  he  has  performed  no  service.^' 

SuapenMon  from  Office. 

Illegal  Suspension. 

Where  an  officer  is  illegally  suspended  he 
may  unless  he  waives  his  rights  by  an  aban- 
donment of  the  office  (see  the  preceding  sub- 
division of  this  note)  recover  his  salary 
notwithstanding  his  failure  to  perform  the 
duties  of  his  office.  Corcoran  v.  U.  S.  38  Ct. 
Cl.^  341 ;  Steele  v.  U.  S.  40  Ct.  CI.  403 ;  Beuhr- 
ing  V.  U.  S.  45  Ct.  CI.  404;  Ward  v.  Marshall, 
96  Cal.  155,  30  Pac.  1113,  31  Am.  ^t.  Rep. 
198;  Bergerow  v.  Parker,  4  Cal.  App.  169, 
87  Pac.  248 ;  Morgan  v.  Denver,  14  Colo.  App. 
147,  59  Pac.  619;  Louisville  v.  Ross,  138 
Ky.  764,  129  S.  W.  101;  Newberry  v.  Smith, 
157  Mich.  181,  121  N.  W.  746,  16  Detroit  Leg. 
N.  315;  State  v.  Carr,  3  Mo.  App.  6;  State 
V.  Walbridge,  153  Mo.  194,  94  S.  W.  447; 
People  v.  Police  Com'rs,  27  Hun  (N.  Y.)  261; 
Morley  v.  New  York,  58  Hun  610  mem.  12 
N.  Y.  8.  609;  Myers  v.  New  York,  64  Hun 
635  mem.  18  N.  Y.  S.  904;  Stoddard  v.  New 
York,  80  App.  Div.  254,  80  N.  Y.  8.  344; 
Shane  v.  New  York,  63  Misc.  304,  116  N.  Y.  S. 
685;  Phelan  v.  New  York,  14  N.  Y.  S.  785; 
Gregory  v.  New  York,  113  N.  Y.  416,  21  N. 
E.  119,  3  L.R.A.  854;.Emmitt  v.  New  York, 
128  N.  Y.  117,  28  N.  E.  19;  People  v.  Woods, 
218  N.  Y.  124,  112  N.  E.  915;  Reising  t. 
Portland,  57  Ore.  295,  Ann.  Cas.  1912D  895, 
111  Pac.  377;  Pratt  v.  Swann,  16  Utah  483, 
52  Pac.  1092;  Bringgold  y.  Spokane,  27  Wash. 
202,  67  Pac.  612. 

In  Corcoran  y.  U.  S.  38  Ct.  CI.  341,  it  ap- 
peared that  the  claimant  was  a  letter  carrier. 
A  postmaster  suspended  him  and  preferred 
charges  against  him.  The  postmaster-gener- 
al, having  investigated,  found  him  to  be  in- 
nocent and  directed  that  he  should  be  restored 
to  duty.  It  was  held  that  as  the  law  pro- 
tected the  letter  carrier  in  his  office  and  did 
not  give  the  postmaster  authority  to  suspend 
or  dismiss  him,  he  was  entitled  to  his  sala- 
ry during  the  period  of  suspension.  The 
court  said:  "It  will  be  noted  that  the  sus- 
pension  from   duty   was   by  the   postmaster 
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and  not  by  the  postmaster-general;  and  it 
will  be  remembered  that  letter  carriers  may 
be  dismissed  by  the  postmaster-general,  but 
not  by  a  postmaster.  From  a  legal  point  of 
view  it  seems  as  impossible  that  a  postmaster 
can  deprive  a  duly  appointed  officer  serving 
under  him  of  his  lawful  salary  by  suspending 
him  as  that  the  colonel  of  a  regiment  can 
deprive  an  officer  under  his  command  of  his 
lawful  pay  by  putting  him  under  arrest  and 
thereby  preventing  him  from  rendering  serv- 
ice. Whether  the  postmaster-general  can  dele- 
gate to  postmasters,  by  regulations,  the  power 
of  depriving  a  letter  carrier  of  his  pay  for 
thirty  days  is  a  question  not  presented  by 
this  case  and  concerning  which  the  court  ex- 
presses no  opinion.'  Two  things  are  essential 
to  deprive  an  officer  of  his  statutory  compen- 
sation: The  first  is  that  the  power  so  to  do 
must  be  lodged,  directly  or  by  necessary  impli- 
cation, in  some  official  hands ;  the  second  is 
that  it  must  be  exercised  actually  and  ex- 
pressly, and  not  indirectly  or  by  implication. 
The  two  principal  facts  in  this  case  are,  first, 
that  the  claimant  was  acquitted  and  not  con- 
victed, and  therefore  stands  innocent  ab 
initio,  prevented  from  rendering  service  which 
he  was  willing  to  render  and  from  receiving 
the  salary  which  he  was  prevented  from  re- 
ceiving by  the  unfounded  charges  of  the  post- 
master. The  second  is  that  the  postmaster- 
general  did  not  exercise  his  power  of  inflicting 
punishment  by  dismissing  the  carrier  or  of 
punishing  him  by  forfeiture  to  pay,  but,  on 
the  contrary,  restored  him  to  duty."  See 
also  Steele  v.  U.  S.  40  Ct.  CI.  403;  Beuhr- 
ing  V.  U.  S.  46  Ct.  CI.  404. 

In  Ward  v.  Marshall,  96  Cal.  155,  30  Pac. 
1113,  31  Am.  St.  Hep.  198,  it  appeared  that 
the  plaintiff,  g  justice  of  the  peace,  was  con- 
victed of  misconduct  in  office,  and  was  then 
suspended  from  office.  He  appealed  from  the 
conviction,  and  the  judgment  was  reversed. 
He  then  brought  a  writ  of  mandamus  to  re- 
cover his  salary  during  the  suspension.  It 
was  held  that  since  the  right  of  a  public  of- 
ficer to  receive  his  salary  was  attached  to 
his  office  he  could  not  be  deprived  of  it  be- 
cause, without  his  fault  and  against  his  will, 
he  was  suspended  from  his  office  and  released 
from  performing  his  duties,  pending  his  ap- 
peal from  an  erroneous  judgment.  The  court 
said:  "The  plaintiff,  by  virtue  of  his  elec- 
tion and  qualification  as  justice  of  the  peace, 
became  entitled  to  the  salary  attached  to 
nioh  office  during  the  term,  if  he  should  live 
BO  long,  and  was  not  guilty  of  any  misconduct 
for  which  he  should  be  removed,  or  did  noti 
otherwise  forfeit  his  legal  title  to  such  office. 
The  right  to  receive  the  salary  is  an  incident 
which  attaches  itself  to  the  legal  title  to  the 
office.  .  .  .  And  when  an  officer  is  ac- 
cused of  misconduct  in  office,  and  an  action 
brought  to  remove  him  therefrom,  the  ques- 


tion of  his  guilt  or  innocence  can  only  be  de- 
termined by  the  final  judgment  in  the  pro- 
ceeding; and  when,  in  the^  action  brought 
against  plaintiff,  it  was  finally  adjudged  that 
he  was  not  guilty  of  the  misconduct  charged 
against  him,  or  that  the  accusation  itself  did 
not  state  facts  Vhich  would  justify  his  re- 
moval, the  litigtition  was  then  terminated  in 
his  favor,  and  it  would  be  unreasonable  to 
hold  that  notwithstanding  the  final  judgment 
to  the  effect  that  he  had  done  nothing  to  war- 
rant his  removal  from  office,  yet  he  had,  by 
the  erroneous  and  reversed  judgment,  been 
deprived  of  all  that  made  ihe  office  of  any 
pecuniary  value.  The  fact  that  during  the 
time  of  his  suspension  from  office  its  duties 
were  performed  by  a  person  properly  appoint- 
ed for  that  purpose,  and  that  the  county  has 
paid  him  the  salary,  does  not  affect  the  right 
of  plaintiff  to  recover.  He  was,  without  fault 
on  his  part  and  against  his  consent,  released 
from  the  performance  of  the  duties  of  such 
office  for  the  period  named." 

In  Bergerow  v.  Parker,  4  Cal.  App.  169,  87 
Pac.  248,  it  appeared  that  the  plaintiff  was 
duly  elected  to  and  qualified  for  the  office  of 
constable.  Two  weeks  later  he  was  arrested 
on  a  charge  of  murder.  He  was  detained  in 
jail  for  two  years  before  the  charge  was  final- 
ly dismissed.  He  returned  to  the  township 
where  he  had  been  elected  and  served  con- 
tinuously until  he  moved  away  from  the 
county.  During  his  confinement  he  did  not 
resign,  nor  voluntarily  cease  from  the  duties 
of  his  office;  nor  was  the  office  declared 
vacant.  The  plaintiff  brought  suit  for  his 
salary  during  the  two  years  of  his  confine- 
ment. It  was  held  that  no  vacancy  occurred 
from  his  mere  arrest  and  detention;  that  in 
order  to  constitute  a  vacancy  under  a  statute 
(Political  Code  §  996)  because  of  "ceasing  of 
the  incumbent  to  discharge  the  duties  of  the 
office  for  the  period  of  three  consecutive 
months,"  the  cessation  must  be  the  voluntary* 
act  of  the  incumbent,  and  that  he  was  entitled 
to  receive  the  entire  salary  as  an  incident  of 
his  legal  title  to  the  office.  , 

>  In  Morgan  v.  Denver,  14  Colo.  App.  147, 
59  Pac.  619,  it  appeared  that  the  plaintiff,  a 
license  inspector,  was  suspended  by  the  city 
treasurer  who  had  no  power  to  do  so.  The 
plaintiff  continued  to  offer  to  do  his  work; 
but  he  was  prevented  from  doing  so.  It  was 
held  that  he  was  entitled  to  his  salary  dur- 
ing the  suspension.  The  court  said:  "But 
it  is  said  that  to  enable  the  plaintiff  in  error 
to  maintain  this  action,  he  should  first  pro- 
ceed by  mandamus  to  compel  his  reinstate- 
ment. A  reinstatement  supposes  a  removal. 
Where  the  power  of  removal  is  confided  to  a 
board  or  officer,  and  the  power  is  irregularly 
or  wrongfully  exercised,  mandamus  will  lie 
to  undo  the  act.  But  there  must  be  a  re- 
moval, and  in  the  absence  of  power  to  re- 
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move,  there  can  be  no  removal.  The  treasurer 
had  no  authority  to  discharge  the  license  in- 
spector, and  the  action  he  assumed  to  take 
was  not  a  discharge.  Morgan  remained  the 
license  inspector  and  needed  no  reinstate- 
ment; and,  as  he  performed  the  duties  of 
his  office,  in  so  far  as  he  cduld  do  so  in  the 
face  of  the  active  hostility  of  the  treasurer, 
continuously  down  to  the  time  of  this  pro- 
ceeding, he  is  entitled  to  the  salary  which  he 
has  earned,  amounting,  according  to  the 
stipulation  of  counsel,  to  $800." 

In  Louisville  v.  Ross,  138  Ky.  764,  129 
S.  W.  101,  it  was  held  that  a  police  officer 
who  was  suspended  without  any  charges 
being  filed  against  him  could  recover  salary 
during  the  period  of  the  suspension.  See  to 
the  same  effect  Newberry  v.  Smith,  157  Mich. 
181,  121  N.  W.  746,  16  Detroit  Leg.  N.  315. 

In  People  v.  Police  Com'rs,  27  Hun  (X.  Y.) 
261,  the  court  said:  "There  is  no  doubt  of 
the  general  rule  that  an  officer  is  not  entitled 
to  compensation  unless  he  has  rendered  the 
service  incidental  to  his  office.  .  .  .  But 
this  rule  can  have  no  application  to  a  case 
where  the  officer  is  prevented  by  the  exercise 
of  a  superior  power,  residing  within  the 
sovereignty  of  the  state,  which  unjustly  de- 
prives him  of  his  liberty.  The  relator  was 
arrested  by  a  superior  officer  on  behalf  of  the 
people,  on  a  charge  of  which  he  was  declared 
to  be  innocent,  and  held  in  durance  vile  for 
a  long  time,  and  thus  precluded  from  dis- 
charging his  duty.  He  was  not  voluntarily 
absent  from  his  post  from  the  time  of  his 
arrest  until  the  day  of  his  acquittal,  and  on 
that  day,  as  soon  as  the  opportunity  occurred, 
lie  presented  himself  for  duty.  It  cannot  be 
said  with  any  propriety,  therefore,  that  he 
was  absent  without  leave,  which  implies  and 
necessarily  involves  an  omission  to  appear 
or  present  himself  for  duty  voluntarily  when 
he  had  the  opportunity  to  do  otherwise.  His 
position  could  not  be  considered  vacant,  and 
it  would  seem,  from  his  trial  by  the  police 
commissioners  subsequent  to  his  acquittal, 
that  his  office  was  not  regarded  as  having 
been  vacated  up  to  the  time  of  his  acquittal. 
Not  having  lost  his  office  and  having  been 
restrained  of  his  liberty  unjustly  by  the 
people  of  the  state,  in  the  exercise  of  their 
power,  initiated  thtough  a  member  of  the 
police  department,  it  would  seem  to  be  un- 
just that  he  should  be  deprived  of  his  salary 
during  the  period  of  his  confinement." 

In  Pratt  v.  Swann,  16  Utah  483,  52  Pac. 
1002,  it  was  said:  "To  hold  that,  under  the 
circumstances  of  this  case,  the  incumbent  of 
a  public  office  had  forfeited  his  right  to  the 
emoluments  of  the  office,  would  be  a  menace 
to  good  government,  because  it  would  enable 
the  suspending  power  to  be  exercised  from 
mere  ill-will,  caprice,  or  other  improper  mo- 
tive, regardless  of  the   public  weal.     Com- 


petent persons  would  doubtless  be  loath  to 
enter  the  public  service,  under  such  a  con- 
dition of  affairs,  if  their  salaries  oould  b« 
forfeited  and  their  reputations  attacked,  foi 
an  indefinite  period,  by  mere  suspension, 
without  an  opportunity  to  be  heard.  No  such 
power  will  be  aided  by  judicial  c<Mistruction. 
It  savors  toa  much  of  despotism  and  in- 
justice, and  will  not  be  countenanced,  except 
upon  the  mandate  of  positive  law.  Whether 
the  suspension  in  the  first  instance  was 
merited  we  have  no  means  of  knowing,  and, 
because  of  the  total  failure  of  the  suspending 
power  to  provide  for  a  hearing,  we  would  not 
be  justified  in  assuming  that  it  was  so.  If, 
however^  the  appellant  failed  in  the  perform- 
ance of  his  duty,  or  was  guilty  of  improper 
conduct,  he  ought  to  have  been  suspended, 
and  then  his  case  promptly  heard,  and,  if 
upon  the  hearing  it  had  been  ascertained  that 
the  charges  were  sufficient  and  sustained,  he 
ought  to  have  been  as  promptly  removed,  or 
suspended  without  pay,  as  the  evidence  might 
have  warranted.  In  such  event,  forfeiture  of 
salary  could  not  have  been  questioned.  Plain 
business  principles  as  well  as  the  law  dictate 
such  a  course,  and  persons  endowed  with  a 
public  trust  must  not  forget  that  they  are 
bound  by  every  principle  of  honor  to  dis 
charge  public  affairs  with  the  same  fidelity 
as  they  would  their  own.  But,  aside  from 
these  considerations,  we  have  already  decided 
that  the  appellant  was  and  is  the  lawful  in- 
cumbent, or  de  jure  officer,  and,  in  the  absence 
of  a  lawful  suspension  without  pay,  the  right 
to  hold  the  public  office  includes  the  right  to 
receive  the  salary,  which  is  an  incident  to  the 
office  itsell.  This  is  the  settled  rule  in  this 
sUte." 

In  Gregory  v.  New  York,  113  N.  Y.  416,  21 
N.  E.  110,  3  L.R.A.  854,  it  appeared  that  the 
plaintiff  was  an  inspector  of  excise  in  the  city 
of  New  York.  He  was  notified  by  a  resolu- 
tion of  the  excise  board  that  he  was  suspend- 
ed without  pay,  but  he  never  received  a  notice 
of  dismissal.  He  brought  an  action  to  recover 
the  salary  due  him  during  this  suspension. 
It  was  held  that  though  the  board  of  excise 
commissioners  had  the  right  to  dismiss,  they 
did  not  have  the  right  to  suspend  without 
pay,  and  that  since  the  plaintiff  had  been 
illegally  suspended,  he  was  entitled  to  recover 
the  salary  accruing  during  this  time. 

In  Morley  v.  New  York,  58  Hun  610  meoL 
12  N.  Y.  S.  609,  it  appeared  that  the  plain- 
tiff was  appointed  to  the  office  of  assistant 
engineer  in  the  department  of  public  works. 
After  acting  in  this  office  for  about  a  year, 
he  was  notified  that  he  was  suspended.  Dur- 
ing several  months  he  was  not  permitted  to 
perform  any  services,  though  repeatedly  stat- 
ing his  willingness  to  do  so.  He  never  re- 
ceived a  notice  of  dismissal.  In  an  action  to 
recover  his  salary,  it  was  held  that  the  d^ 
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partment  of  public  works  had  no  right  to 
Euspend  one  of  its  officers,  and  as  the  plain- 
tiff had  never  been  dismissed  and  was  already 
to  perform  his  duties  if  permitted,  he  was 
entitled  to  recover  his  salary.  See  also 
Emmitt  v.  New  York,  128  N.  Y.  117,  28  N.  E. 
19;  Phelcm  v.  New  York,  14  N.  Y.  S.  786; 
Shane  t.  New  York,  63  Misc.  304,  116  N.  Y. 
S.  685;  Jenkins  t.  Scranton,  205  Pa.  St.  608, 
56  Ati.  788. 

laSGAL  SUSPENSIOlf. 

Where  a  public  officer  is  legally  suspended 
from  his  office,  he  cannot  recover  his  salary 
■ubsequently  accruing.  Small  ▼.  U.  S.  46  Ct. 
CI.  13;  Westberg  v.  Kansas  City,  64  Mo.  493; 
Lewis  ▼.  St.  Louis,  12  Mo.  App.  670;  Black- 
well  v.  Thayer,  101  Mo.  App.  661,  74  S.  W. 
375;  Shannon  v.  Portsmouth,  64  N.  H.  183; 
Kastor  v.  New  York,  39  Misc.  709,  80  N.  Y. 
S.  952;  People  v.  Butler,  120  App.  Div.  761, 
105  N.  Y.  S.  631;  Steubenville  v.  Gulp,  38 
Ohio  St.  18,  43  Am.  Rep.  417;  Craighead  v. 
Philadelphia,  6  Pa.  Dist.  310;  In  re  Simmers, 
12  Pa.  Dist.  285,  27  Pa.  Co.  Ct.  668.  Thus  in 
Westberg  v.  Kansas  City,  supra,  the  court 
said:  "After  a  tolerably  extensive  examina- 
tion of  caaes,  we  have  failed  to  find  one  where 
an  officer,  legally  suspended  from  office,  was 
permitted  to  recover  for  services,  which  he 
did  not,  and  had  no  right  to,  render.  If  a 
legally  suspended  officer  can,  notwithstanding 
his  suspension,  recover  his  salary,  a  suspen- 
sion is  to  be  coveted  by  him,  for  he  could  then 
lie  in  the  shade  and  draw  compensation  for 
labor  performed  by  some  one  else.  In  what 
condition  would  this  place  incorporated  towns 
and  cities?  The  duties  Imposed  upon  their 
offices  are  important,  and  there  must  always 
be  some  one  in  place  to  perform  ,them.  The 
law  gives  the  corporation  the  right  to  sus- 
pend one,  and  this  suspension  is  generally 
for  some  fault  of  the  officer,  and  necessitates 
the  employment  of  another  to  perform  his 
dutiea  If  compelled  to  pay  both,  the  city 
will  hesitate  to  exercise  the  right  to  suspend, 
and  be  tempted  to  keep  in  office  unfit  and  un- 
worthy men,  or  expel  from  office,  to  their 
disgrace,  those  whose  faults  do  not  merit  so 
extreme  a  punishment.  We  hold,  therefore, 
that  whether  removed  or  suspended,  plaintiff 
was  not  entitled  to  recover  the  salary,  or  any 
part  of  it,  from  the  date  of  such  removal  or 
raspension." 

Where  a  public  officer  is  given  a  leave  of 
absence  without  pay,  it  amounts  to  a  limited 
dismissal,  and  he  cannot  recover  his  salary.. 
See  Small  v.  U.  S.  46  Ct.  CI.  13. 

Where  an  officer  is  legally  suspended  on 
charges  and  is  later  dismissed,  he  is  not  en- 
titled to  his  salary  during  the  suspension.. 
People  V.  Butler,  120  App,  Div.  761,  106  N. 
^^  S.  631,  wherein  the  court  said:    "It  would 


be  a  strained  construction  of  this  section  of 
the  charter  to  hold  that  an  officer,  who  was 
concededly  liable  to  be  removed  because  of 
misconduct  in  office,  should  be  permitted,  dur- 
ing the  term  of  his  suspension,  to  draw  the 
salary  attached  to  the  office  where  it  appeared 
upon  the  hearing  that  the  facts  not  only 
warranted  a  dismissal  at  the  time  the  charges 
were  made,  but  that  the  delay  which  occurred 
was  to  a  considerable  extent  due  to  himself. 
.  .  .  Here,  as  we  have  already  seen,  the 
commissioner  not  only  had  the  right  to  re- 
move, but  also  to  suspend,  and  if  the  sus- 
pension were  during  the  pendency  of  the  trial 
of  charges,  the  result  of  the  trial,  in  case  of 
removal,  related  back  and  took  effect  as  of 
the  date  of  the  suspension."  In  O'Brien  v. 
New  York,  67  Misc.  639,  108  N.  Y.  S.  611,  it 
was  held  that  where  a  tenement  house  com- 
missioner was  suspended  pending  investi- 
gation of  charges,  and  they  were  found  to  be 
true  and  the  plaintiff  dismissed  as  a  result, 
the  suspension  was  legal,  and  no  recovery 
could  be  had  for  salary  during  the  period  of 
suspension. 

Some  cases  hold  that  where  a  public  officer 
is  suspended  legally,  he  cannot  recover  his 
salary  even  if  he  is  later  reinstated.  Black- 
well  V.  Thayer,  101  Mo.  App.  661,  74  S.  W. 
376;  Shannon  v.  Portsmouth,  64  N.  H.  183; 
Steubenville  ▼.  Culp,  38  Ohio  St.  18,  43  Am. 
St.  Rep.  417. 

In  the  case  of  In  re  Simmers,  12  Pa.  IMst. 
286,  27  Pa.  Co.  Ct.  658,  the  court  said:  "In- 
asmuch as  suspension  prevents  the  rendering 
of  the  services,  it  is  clear  that  there  is  noth- 
ing earned  during  the  period  of  suspension. 
If  it  were  otherwise,  suspension  would  be 
ineffectual,  for  it  would  give  the  pecuniary 
benefit  to  the  suspended  officer,  while  exact- 
ing no  equivalent  in  service  in  return.  The 
entire  loss  would  then  fall  upon  the  public 
and  not  upon  the  officer.  Reinstatement^ 
while  restoring  the  status  of  the  individual 
and  giving  him  the  right  to  earn  in  future  the 
salary  attached  to  the  post,  gives  him  no 
claim  for  salary  or  wages  during  the  period 
of  suspension.  There  was  and  could  be  no 
opportunity  during  suspension  to  render  the 
services  for  which  the  salary  constitutes  the 
compensation.  This  is  necessarily  involved 
in  the  very  idea  of  suspension,  which  is  not 
simply  a  moral  but  a  legal  discipline,  involv- 
ing a  double  loss — a  loss  to  the  suspended 
officer  and  a  loss  to  the  public — for  the  serv- 
ices of  the  officer  are  irrecoverably  lost  and 
can  never  be  made  up  to  the  commonwealth. 
If  a  substitute  be  employed,  the  expense  is  at 
the  oost  of  the  public;  if  there  be  no  substi- 
tute, the  crippling  of  the  service  is  still  a  loss 
to  the  state.  Hence,  it  is  clear  that  the  sus- 
pended officer  cannot  point  to  the  hardship  of 
his  own  position  aifd  assert  that  the  hard- 
ship  falls  upon  him  alsone.     I  find  no  au* 
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thority,  either  in  the  general  principles  of 
law  or  in  the  statutes,  which  would  author- 
ize the  payment  of  salary  or  wages  to  a  man 
under  such  circumstances,  even  though  he  be 
reinstated." 

Removal  from  Office. 
Illegal  Removal. 

It  is  generally  held  that  where  a  public 
officer  is  illegally  removed,  he  may  unless  he 
waives  his  rights  by  abandoning  the  office 
<see  supra  the  subdivision  Office  Ahandoned) 
recover  his  salary  for  the  remainder  of  the 
term  unless  the  salary  has  been  paid  to  a 
de  facto  officer. 

United  i»<aie«.— Smith's  Case,  2  Ct.  CI. 
206;  Winters*8  Case  v.  U.  S.  3  Ct.  CI.  136; 
Lellmann  v.  U.  S.  37  Ct.  CI.  128;  Collins  v. 
U.  S.  45  Ct.  CI.  63 ;  U.  S.  v.  VVickersham,  201 
U.  S.  39,  26  S.  Ct.  469,  50  U.  S.  (L.  ed.)  798. 
Compare  Reynolds's  Case,  3  Ct.  CI.  197. 

iMinow.— People  v.  Stevenson,  272  111.  216, 
111  N.  E.  595;  Chicago  v.  Luthardt,  91  111. 
App.  324,  affirmed  191  III.  616,  61  N.  E.  410; 
Chicago  V.  Fitzmaurice,  138  III.  App.  239; 
Chicago  V.  Bullis,  138  111.  App.  297. 

KansQ^s. — Whitaker  v.  Topeka,  9  Kan.  App. 
213,  59  Pac.  668. 

Ma68achu8ett8. — Kimball  v.  Salem,  111 
Mass.  87. 

Minnesota. — Larsen  v.  St.  Paul,  83  Minn. 
473,  86  N.  W.  459. 

Missouri. — State  v.  Walbridge,  153  Mo. 
194,  94  S.  W.  447 ;  Magner  v.  St.  Louis,  179 
Mo.  495,  78  S.  W.  782;  Gracey  v.  St.  Louis, 
213  Mo.  384,  111  S.  W.  1159;  Basse  v.  St. 
Louis,  213  Mo.  401,  111  S.  VV.  1165;  Butter- 
lield  V.  St.  Louis,  213  Mo.  402,  111  S.  W. 
1165;  Williams  v.  St.  Louis,  213  Mo.  403, 
111  S.  W.  1165. 

Montana, — ^Peterson  v.  Butte,  44  Mont.  401, 
Ann.  Cas.  1913B  538,  120  Pac.  483. 

"Sew  York. — Dolan  v.  New  York,  8  Hun 
440;  Fitzsimmons  v.  Brooklyn,  102  N.  Y.  636, 
7  N.  E.  787,  65  Am.  Rep.  835;  Smith  v. 
Brooklyn,  6  App.  Div.  134,  39  N.  Y.  S.  990; 
Alsberge  v.  New  York,  75  App.  Div.  360,  78 
N.  Y.  S.  145;  People  v.  Howe,  88  App. 
Div.  617,  84  N.  Y.  S.  604,  affirmed  177  N.  Y. 
499,  69  N.  E.  1114,  66  L.R.A.  664;  Cross  v. 
New  York.  123  App.  Div.  917,  107  N.  Y.  S. 
942;  SutlifTe  v.  New  York,  132  App.  Div.  881, 
317  N.  Y.  S.  813;  O'Hara  v.  New  York,  28 
Misc.  268,  60  N.  Y.  S.  36,  affirmed  46  App. 
Div.  518,  62  N.  Y.  S.  146,  and  167  N.  Y.  567, 
60  N.  E.  1117;  Holt  v.  New  York,  36  Misc. 
242,  72  N.  Y.  S.  201;  Padden  v.  New  York, 
45  Misc.  617,  92  N.  Y.  S.  926;  Matter  of 
Barton,  69  Misc.  38,  125  N.  Y.  S.  691,  re- 
versing  141  App.  Div.  296,  126  N.  Y.  8.  47; 
Cantwell  v.  New  York,  76  Misc.  335,  136  N. 


Y.  8.  286 ;  O'Neill  v.  New  York.  81  Misc.  453, 
143  N.  Y.  S.  431;  McVay  v.  New  York,  116 
N.  Y.  S.  908. 

0/iio.— Cleveland  v.  Luttner,  92  Ohio  St. 
493,  111  N.  £.  280. 

Texas. — San  Antonio  v.  Mickiejohn,  89  Tex. 
79,  33  S.  W.  736;  Cawthon  v.  Houston,  31 
Tex.  Civ.  App.  1,  71  S.  W.  329;  Houston  v. 
Estes,  35  Tex.  Civ.  App.  99,  79  S.  W.  848; 
Houston  V.  Johnson,  35  Tex.  Civ.  App.  105, 
79  S.  W.  1199;  Houston  v.  Lubbock,  35  Tex. 
Civ.  App.  106,  79  S.  W.  851;  Paris  v.  Cabi- 
ness,  44  Tex.  Civ.  App.  587,  98  S.  W.  925; 
San  Antonia  v.  Serna,  46  Tex.  Civ.  App.  341, 
99  S.  W.  876. 

Utah.—EveTill  v.  Swan,  20  Utah,  66,  67 
Pac.  716. 

Vermont. — Finneran  v.  Burlington,  89  Vt. 
1,  93  Atl.  264. 

Thus  in  Holt  v.  City  of  New  York,  36  Misc. 
242,  72  N.  Y.  S.  201,  the  court  said:  "The 
statutes  have  given  permanency  to  positions 
in  the  public  service,  whether  they  be  called 
'officers'  or  'employees;'  and  if,  in  violation  of 
the  statute,  the  individual  is  removed,  and 
subsequently  reinstated  by  the  courts,  he  may 
recover  his  salary  or  compensation  when  no 
other  person  has  filled  the  position  and  been 
paid  for  the  performance  of  the  duties." 

In  Smith's  Case  v.  U.  S.  2  Ct.  CI.  206.  it 
appeared  that  the  claimant  was  an  assistant 
quartermaster  in  the  volunteer  army,  and  he 
was  dismissed  from  the  service  in  September, 
1862,  for  the  alleged  reason  that  he  was 
absent  from  duty  when  the  army  was  fighting 
in  the  field.'  In  1864  it  was  discovered  that 
the  order  of  dismissal  was  founded  on  a  mis- 
take, and  the  claimant  was  reinstated.  It 
was  held  that  when  the  order  of  the  Presi- 
dent was  revoked,  as  having  been  made  with- 
out cause  and  by  mistake,  it  was  revoked 
from  its  inception  and  all  of  its  consequences 
annulled.  Therefore  the  claimant  was  en- 
titled to  his  salary  from  the  date  of  dismissal 
to  the  date  of  reinstatement.  The  court  said: 
''When  the  order  of  dismissal  was  revoked, 
it  was  revoked  from  its  inception,  and  al* 
together,  because,  from  its  nature,  it  was 
indivisible  and  could  not  operate  for  a  term; 
for  if  it  did,  it  would  be  in  effect  a  sus- 
pension merely,  and  that  was  not  intended, 
and  is  legally  impossible ;  for*  though  an  of- 
ficer may  be  suspended  from  his  duty,  he 
cannot  be  suspended  from  his  office,  for  that 
once  vacant,  can  be  filled  again  only,  like  any 
other  vacancy,  by  a  nomination  by  the  Presi- 
dent, confirmed  by  the  Senate;  and  when  a 
dismissal  is  without  cause  and  by  mistake, 
the  reason  for  revoking  it  goes  to  the  whole, 
and  not  to  a  part  of  it,  and  such  is  to  be 
taken  as  the  purpose  of  the  revocation."  See 
also  Winters's  Case,  3  Ct.  CI.  136.  But  com- 
pare Reynolds's  Case,  S  Ct.  CI.  197,  wherein  it 
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was  held  that  where  an  officer  was  discharged 
by  order  of  the  President,  and  then  was  re- 
instated by  a  new  appointment,  he  could  not 
elaim  salary  between  the  time  of  his  dis- 
missal and  that  of  his  new  appointment. 

Id  Collins  y.  U.  S.  45  Ct.  CI.  63,  it  appeared 
that  the  claimant  was  appointed  tinner  for 
the  Carlisle  School,  by  the  commissioner  of 
Indian  affairs  under  the  civil  service,  and  he 
duly  reported  for  work.  The  superintendent 
refused  to  permit  him  to  enter  on  his  duties 
and  directed  him  to  return  to  Washington. 
The  claimant  lingered  around  for  three 
months  offering  to  perform  the  duties  of 
his  office  and  then  engaged  in  other  work. 
Later  he  brought  suit  for  the  salary  covering 
the  three  months.  It  was  held  that  he  was 
entitled  to  recover  the  salary  until  he  was 
properly  discharged  from  service  by  the 
proper  authority  or  by  his  own  act.  The  court 
said:  ''We  think  that  when  the  claimant 
r^larly  received  his  appointment  as  tinner 
by  the  proper  authorities  and  was  assigned  to 
duty  and  reported  for  duty,  he  thereby  became 
invested  with  that  office  and  entitled  to  receive 
the  salary  attached  to  the  same  until  he  was 
detached  from  the  service  either  by  some 
proper  authority  or  by  his  own  act.  The 
findings  show  not  only  that  the  claimant  re- 
ported for  duty  as  such  tinner  at  the  place 
to  which  he  was  assigned,  but  that  he  re- 
mained ready  and  willing  to  discharge  the 
duties  of  his  position  until  such  time  as  his 
own  conduct  may  be  said  to  have  separated 
him  from  the  service;  and  for  such  time  we 
believe  he  is  entitled  to  recover  for  his  stated 
salary  in  this  suit." 

In  U.  S.  V.  Wickersham,  201  U.  S.  390,  26 
6.  Ct.  469,  50  U.  S.  (L.  ed.)  708,  it  appeared 
that  the  claimant,  a  stenographer,  was  ap- 
pointed to  a  position  in  the  office  of  the  U.  S. 
surveyor-general.  Under  an  executive  order, 
he  was  broiight  within  the  protection  of  the 
civil  service  law  so  that  he  could  be  removed 
only  for  just  cause  and  on  written  charges 
or  notice  with  an  opportunity  to  defend.  He 
was  removed  by  the  surveyor-general,  though 
no  written  or  verbal  charges  were  made.  It 
▼as  held  that  as  long  as  he  remained  ready 
and  willing  to  perform  the  duties  of  his  of- 
&e,  he  could  not  be  deprived  of  the  compen- 
sation legally  belonging  to  him  notwithstand- 
ing his  discharge  by  the  surveyor-general. 
The  court  saidj  "Whether  he  could  have 
been  summarily  removed  or  suspended  by  the 
President  or  other  competent  authority  is 
not  the  question  now  before  the  court,  hut 
the  question  is  whether  the  employee  during 
his  wrongful  suspension  by  a  subordinate 
officer  is  entitled  to  the  compensation  provid- 
ed by  law.  We  see  no  reason  in  such  an  atti- 
tude of  the  case,  where  the  wrongful  sus- 
pension is  clearly  established,  and  the  ability 


of  the  incumbent  to  discharge  the  duties  of 
his  office  affirmatively  found,  for  withholding 
from  him  the  compensation  given  by  law  to 
an  incumbent  of  the  place.  If  this  be  not  so, 
then  a  regular  and  duly  qualified  employee 
in  the  public  service,  protected  by  the  statute 
and  the  orders  of  the  President  made  in  pur- 
suance thereof,  can  be  deprived  of  the  benefit 
and  emolument  of  his  position  by  a  wrongful 
and  illegal  suspension  from  his  duties.  We 
do  not  think  such  a  contention  can  be  sus- 
tained either  by  reason  or  authority.  Where 
an  officer  is  wrongfully  suspended  by  one  hav- 
ing no  authority  to  make  such  an  order,  he 
ought  to  be,  and  is,  entitled  to  the  compensa- 
tion provided  by  law  during  such  sus- 
pension." 

In  Magner  v.  St.  Louis,  179  Mo.  495,  78  S. 
W.  782,  it  was  held  that  where  an  officer  was 
illegally  deprived  of  his  office  and  was  other- 
wise entitled  to  it,  the  fact  that  there  was  not 
slifficient  appropriation  to  meet  his  salary 
would  not  be  a  defense  in  a  proceeding  to 
compel  payment. 

In  State  v.  Walbridge,  153  Mo.  194,  94  S. 
W.  447,  the  court  said:  "To  the  office  of 
policeman  from  which  he  was  removed  he  had 
good  title,  he  was  in  possession,  and  no  one 
was  disputing  it.  To  that  office  the  law  at- 
tached a  monthly  salary,  and  to  that  sal- 
ary he  was  entitled  so  long  as  the  law  re- 
mained in  force  and  under  it  he  lawfully  held 
the  office.  The  legal  right  to  the  office  carried 
with  it  the  right  to  the  salary.  The  board 
by  its  wrongful  act  could  not  deprive  him 
of  this  legal  right.  The  right  of  a  public 
officer  to  the  salary  of  his  office,  it  is  a  right 
created  by  law,  is  incident  to  the  office,  and 
not  the  creature  of  contract,  nor  dependent 
upon  the  fact  or  value  of  services  actually 
rendered.  .  .  .  Hence,  the  fact  that  the 
relator  after  he  was  wrongfully  and  without 
warrant  of  law  discharged  from  his  position 
as  policeman,  and  was  thereby  and  thereafter, 
prevented  from  discharging  the  duties  of  that 
position,  and  did  not  in  fact  discharge  those 
duties  or  offer  to  do  so,  affords  no  ground  for 
denying  him  his  salary,  and  the  court  com- 
mitted no  error  in  awarding  him  a  manda- 
mus therefor."  See  also  Gracey  v.  St.  Louis, 
213  Mo.  384,  111  S.  W.  1159;  Basse  v.  St. 
Louis,  213  Mo.  401,  111  S.  W.  1165;  Butter- 
field  V.  St.  Louis,  213  Mo.  402,  111  S.  W. 
1165;  Williams  v.  St.  Louis,  213  Mo.  403,  111 
S.  W.  1165. 

In  Chicago  v.  Luthardt,  91  111.  App.  324, 
afflrmed  191  111.  516,  61  N.  E.  410,  it  appeared 
that  the  plaintiff  was  appointed  a  member  of 
the  detective  bureau  of  the  police  department 
of  Chicago.  He  entered  on  the  performance 
of  his  duties,  but  was  dismissed  illegally  by 
the  chief  of  police  and  was  not  allowed  to 
perform  his  duties  until  he  was  reinstated  by 
a  writ  of  mandamus.    He  brought  an  action 
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to  recover  his  salary  for  the  period  of  his 
illegal  dismissal.  It  was  held  that  he  was 
entitled  to  his  full  salary. 

In  Fitzsimmons  v.  Brooklyn,  102  N.  Y.  536, 
7  N.  E.  787,  66  Am.  Rep.  835,  it  appeared 
that  the  plaintiff  was  a  police  officer  in  the 
service  of  the  city  of  Brooklyn.  The  police 
commissioners  made  an  order  removing  him, 
but  the  order  of  removal  was  reversed  on 
certiorari  and  the  plaintiff  restored  to  his 
office.  It  was  held  that  he  was  entitled  to 
recover  his  full  salary.  The  court  said: 
"We  have  often  held  that  there  is  no  contract 
between  the  officer  and  the  state  or  munici- 
pality by  force  of  which  the  salary  is  payable. 
That  belongs  to  him  as  an  incident  of  his 
office,  and  so  long  as  he  holds  it;  and  when 
improperly  withheld  he  may  sue  for  it  and 
recover  it.  When  he  does  so  he  is  entitled  to 
its  full  amount,  not  by  force  of  any  contract, 
but  because  the  law  attaches  it  to  the  office; 
and  there  is  no  question  of  breach  of  contra<;t 
or  resultant  damages  out  ^of  which  the  doc- 
trine invoked  has  grown." 

In  Finneran  v.  Burlington,  89  Vt.  1,  93  Atl. 
264,  the  court  said :  "An  office  having  emolu- 
ments attached  to  it  is  ja  thing  of  value, 
though  it  is  primarily  an  agency  for  public 
pi^rposes.  The  right  to  the  emoluments  at- 
taches to  and  follows  the  legal  title  to  the 
office.  A  de  jure  officer  cannot  be  deprived 
thereof  without  due  process  of  law.  .  .  . 
Such  an  officer  may  recover  his  salary  after 
an  attempted  removal  which  fails  for 
illegality.  The  action  of  Mayor  Bigelow 
being  ineffective  as  a  removal,  the  plaintiff 
is  entitled  to  recover.'' 

Where  an  officer  is  removed  under  an  un- 
constitutional or  void  statute,  ordinance  or 
resolution,  he  is  entitled  to  salary  notwith- 
standing the  illegal  removal.  In  Kimball  v. 
Salem,  111  Mass.  87,  it  appeared  that  a  citv 
passed  an  ordinance  under  the  authority  of 
a  general  statute  requiring  the  school  com- 
mittee to  elect  a  superintendent  of  schools 
annually,  and  one  was  duly  elected.  The  city 
council  repealed  the  ordinance  before  the  year 
was  up.  It  was  held  that  the  superintendent 
was  entitled  to  his  salary  for  the  year  in 
spite  of  the  repeal  of  the  ordinance,  as  the 
power  to  appoint  when  once  exercised  was 
effectual  for  the  whole  year,  and  the  city 
council  had  no  further  control  over  the 
matter. 

In  People  v.  Howe,  88  App.  Div.  617,  84 
N.  Y.  S.  604,  affirmed  177  N.  Y.  499,  69  N.  E. 
1114,  66  L.R.A.  664,  it  appeared  that  the 
relator  was  superintendent  of  the  Albany 
county  penitentiary  appointed  for  four 
years.  Two  years  after  this  appointment,  as- 
suming to  act  under  an  unconstitutional 
statute,  the  Albany  penitentiary  commission 
attempted  to  remove  the  relator  and  place 
the    penitentiary    under   the    charge   of    the 


sheriff  of  the  county.  The  relator  then  ap- 
plied for  an  injunction  to  restrain  the  com- 
mission from  removing  him.  It  was  issued, 
but  the  commission  appealed.  During  the 
pendency  of  the  appeal  the  county  treasurer 
refused  to  pay  his  salary  to  the  relator.  It 
was  held  that  the  relator  could  not  be  re- 
moved imder  the  statute,  and  that  as  a  de 
jure  officer  he  was  entitled  to  his  salary  re- 
gardless of  his  illegal  removal  by  the  com- 
mission. 

In  San  Antonio  v.  Mickeljohn,  89  Tez.  79, 
33  S.  W.  736,  it  appeared  that  the  city  of 
San  Antonio  passed  an  ordinance  creating 
the  office  of  superintendent  of  public  works. 
The  ordinance  did  not  state  the  length  of  the 
term,  but  the  constitution  of  Texas  provided 
that  the  terms  of  all  officers  not  otherwise 
limited  should  be  for  two  years.  After  the 
plaintiff  had  served  in  the  office  for  a  few 
months,  the  city  attempted  to  abolish  the 
office  by  a  resolution.  No  other  method  was 
attempted.  The  plaintiff  was  ready  and  will- 
ing to  perform  the  duties  of  his  office,  but 
was  prevented  by  the  city.  It  was  held  that 
as  the  office  was  created  by  an  ordinance,  it 
could  not  be  abolished  by  a  resolution;  that 
under  the  constitution  it  was  created  for  two 
years;  and  as  the  plaintiff  had  been  illegally 
removed,  and  had  always  been  willing  and 
ready  to  perform  his  duties,  he  was  entitled 
to  his  salary  for  the  two  years. 

Some  cases  hold  that  where  an  officer  has 
been  illegally  removed,  he  must  be  reinstated 
in  his  office  or  the  act  of  removal  must  be 
formally  reversed  before  he  can  recover  salary 
for  the  time  subsequent  to  the  removal. 
Gersch  v.  Chicago,  192  111.  App.  190;  Dolan 
V.  Louisville,  142  Ky.  818,  135  S.  W.  272; 
Kammerer  v.  Louisville,  142  Ky.  848,  135  S. 
W.  411;  Van  Sant  v.  Atlantic  City,  68  N.  J. 
L.  449,  53  Atl.  701;  Hagan  v.  Brooklyn,  120 
N.  Y.  643,  27  K.  E.  265;  McManus  v.  Brook- 
lyn, 5  N.  Y.  S.  424. 

In  Kammerer  v.  Louisville,  supra,  it  ap- 
peared that  the  plaintiff  was  illegally  dis- 
charged from  the  police  force  of  Louisville. 
Subsequently  the  roster  of  the  police  force 
was  filled  up.  It  was  held  that  the  plain tii! 
could  not  recover  his  salary  until  he  had 
proved  his  right  to  the  office  in  a  direct  suit 
against  those  who  had  been  appointed  after 
his  illegal  discharge.  The  court  said:  "But 
appellant  contends  that  the  rule  is  a  hard 
one,  because  it  would  require  the  discharged 
policeman,  in  case  he  was  denied  a  recovery 
merely  because  the  roster  was  full,  to  sue 
every  member  of  the  force  in  order  to  estab- 
lish his  right  to  his  office.  Such  is  not  the 
result.  If  only  one  policeman  should  be  re- 
moved, he  could  sue  the  new  appointee.  On 
the  other  hand,  ii  several  policemen  should  be 
removed  at  one  time  and  the  roster  there- 
after filled,  each  would  have  to  sue  only  the 
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new  appointeeB.  In  no  event,  then,  would  it 
be  necessary  ever  to  sue  any  one  except  the 
men  subsequently  appointed  to  complete  the 
roeter.  Nor  will  this  rule  permit  the  board 
of  safety  to  violate  the  law  and  make  illegal 
dismissals.  If  that  board  does  not  fill  the 
roster,  the  discharged  policeman  may  recover. 
If  it  does  fill  the  roster,  he  may  sue  iin- 
mediately.  This,  in  our  opinion,  is  better 
than  to  permit  the  discharged  policeman  to 
wait  an  indefinite  time  and  then  recover  tho 
full  amount  of  his  salary,  notwithstanding 
the  fact  that  his  place  has  been  filled  by  some 
one  else  who  has  performed  the  duties  and 
received  the  pay  of  the  policeman  dis- 
charged." 

In  Van  Sant  v.  Atlantic  City,  68  N.  J.  L. 
449,  53  Atl.  701,  it  appeared  that  the  plain- 
tiff was  a  police  officer  of  Atlantic  City.  He 
alleged  that  he  was  dismissed  by  the  mayor 
without  cause,  without  complaint  and  with- 
out a  hearing,  and  that  he  was  protected  by  a 
statute  which  prevented  him  from  being  re- 
moved arbitrarily.  The  plaintiff  brought  an 
action  to  recover  his  salary  during  the  dis- 
missal. It  was  held  that  the  mayor  in  re« 
moving  the  plaintiff  was  acting  judicially; 
that  his  decision  could  be  reversed  because 
there  were  no  charges  and  no  trial,  but  while 
unreversed,  it  stood;  that  before  the  plaintiff 
could  sue  for  his  salary,  the  mayor's  proceed- 
ing must  be  reversed  by  a  direct  proceeding 
to  set  aside  the  illegal  removal  or  there  must 
be  a  mandamus  issued  to  compel  the  city  to 
restore  him  to  the  office;  and  therefore  hs 
could  not  recover  in  the  present  action. 

In  Hagan  v.  Brooklyn,  126  N.  Y.  643,  27 
N.  £.  265,  it  was  held  that  where  an  officer 
was  illegally  removed  from  an'  office  to  which 
another  had  been  appointed,  he  could  not  re- 
cover the  salary  accruing  during  the  illegal 
removal,  if  he  had  not  first  obtained  a  re- 
versal of  the  order  removing  him,  or  a  rein- 
statement in  the  office  by  the  authority  hav- 
ing the  power  to  do  so. 

Legal  Removal. 

Where  an  officer  has  been  legally  removed 
from  an  office,  he  cannot  recover  salary  for 
the  remainder  of  the  term.  Queen  v.  Atlanta, 
59  Ga.  319;  Hay  v.  Pleasure  Driveway,  181 
IlL  App.  23;  Fassey  v.  New  Orleans,  17  La. 
Ann.  299;  Mandell  v.  New  Orleans,  21  La. 
Ann.  9;  Wood  v.  New  York,  44  Super.  Ct  (N. 
Y.)  321;  Wiley  v.  Worth,  61  N.  C.  171.  Thus 
in  Queen  ▼.  Atlanta,  supra,  it  appeared  that 
the  plaintiff  was  appointed  as  a  police  officer 
for  a  definite  term.  He  was  charged  with 
immoral  conduct,  tried  before  the  commis- 
sioners of  police  and  dismissed  from  the 
police  foree*  He  then  brought  an  action  to 
recover  his  salary  for  the  full  term  of  his 
appointment.  It  was  held  that  the  commis- 
Ann.  Cas.  1918B. — 29. 


sioners  had  jurisdiction  to  try  the  plaintiff; 
that  having  been  found  guilty  of  immoral 
conduct,  he  was  properly  expelled  from  the 
force;  and  that  he  could  not  recover  his 
salary  for  the  balance  of  the  term. 

In  Hay  v.  Pleasure  Driveway,  181  111.  App. 
23,  it  appeared  that  the  plaintiff  was  an 
engineer  who  had  been  appointed  by  a  park 
board  for  the  period  of  one  year.  The  stat- 
ute under  which  the  appointment  was  made 
provided  that  the  board  could  appoint  at  its  ' 
pleasure.  The  plaintiff  was  dismissed  before 
his  term  expired,  and  brought  suit  for  his 
salary,  contending  that  though  the  board 
could  appoint  at  pleasure  the  appointment 
for  a  year  was  an  expression  of  that  pleasure 
and  it  could  not  afterwards  discharge  him. 
It  was  held  that  the  mere  appointment  for 
a  year  did  not  deprive  the  board  of  its  right 
to  remove  at  pleasure,  and  therefore  the 
plaintiff  could  not  recover  his  salary.  The 
court  said:  "It  is  insisted  by  appellee  that 
the  board  having  elected  to  designate  the 
term  of  office  for  the  chief  engineer  for  one 
year,  that  this  was  an  expression  of  the 
pleasure  of  the  board,  and  it  could  not  after- 
wards discharge  him.  We  cannot  agree  with 
this  contention.  The  statute  gave  the  en- 
gineer only  the  right  to  hold  the  office  during 
the  pleasure  of  the  board;  he  took  his  office 
with  full  knowledge  of  this  provision  of  the 
statute  and  is  bound  thereby.  To  hold  this 
contention  would  be  to  deprive  the  board  of 
the  powers  expressly  given  it  by  the  statute. 
If  the  contention  could  be  maintained  that 
when  the  board  designated  one  year  as  the 
limit  of  his  appointment  he  was  not  subject' 
to  removal  within  that  time,  if  the  board  had 
seen  fit  to  designate  the  limit  of  his  appoint- 
ment for  either  two,  three,  four  or  five  years, 
the  same  result  would  follow,  and  he  could 
not  be  removed  until  the  expiration  of  the 
full  term  designated  in  his  appointment.  The 
mere  fact  that  the  board  designated  one  year 
as  the  limit  of  his  appointment  did  not  de- 
prive it  of  the  right  to  remove  him  at  its 
pleasure." 

In  Wood  v.  New  York,  44  Super  Ct.  321, 
it  appeared  that  the  plaintiff  was  the  foreman 
of  a  fire  engine  company  in  the  fire  depart- 
ment of  New  York.    He  was  tried  on  charges, 
found  guilty,  and  sentenced  to  be  retired  from 
active  service  on  a  small  annuity.     It  was 
held  that  after  the  plaintiff  was  legally  re- 
tired from  duty,  he  was  not  entitled  to  re- 
cover his   salary.     The  court   said:      "This 
being  so,  and  the  plaintiff  not  having  per- 
formed  the  duties  of  the  office  since  that  time, 
it  is  difficult  to  perceive  how  he  can  recover 
the  compensation  which  would  have  attached 
if  he  had  performed  the  duties.     The  corpo- 
ration of  the  city  of  New  York  is  only  liable 
to  pay  such  compensation  when  the  officer, 
having  possession  of  the  office,  has  performed 
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the  necessary  services.  No  contract  exists 
between  the  plaintiff  and  the  corporation,  by 
which  the  latter  is  bound  to  pay  the  salary 
irrespective  of  the  question  whether  the  plain- 
tiff exercises  the  duties  of  the  office  or  not. 
In  a  case  like  the  present,  the  right  to  the 
salary  arises  out  of  the  rendition  of  services, 
and  not  out  of  any  contract  between  the  gov- 
ernment and  the  officer  that  the  services  shall 
be  rendered  by  him." 

In  Fassey  v.  New  Orleans,  17  La.  Ann.  299, 
it  appeared  that  the  plaintiff  was  appointed 
tax  assessor  of  New  Orleans  in  the  year  1862. 
Before  his  duties  were  fully  performed,  the 
military  authorities  of  the  United  States  took 
possession  of  the  cit3\  The  plaintiff  was  re- 
moved and  another  person  was  placed  in 
office.  The  plaintiff  brought  suit  for  his  com- 
pensation. It  was  held  that  as  he  was  re- 
moved by  the  military  authorities  who  recog- 
nized only  martial  law,  he  could  not  recover 
from  the  city.  See  also  Wendell  v.  New 
Orleans,  21  La.  Ann.  9. 

In  Smith  v.  Philadelphia  County,  2  Pars. 
Eq.  Cas.  (Pa.)  293,  it  was  held  that  where 
the  plaintiff  was  appointed  for  the  term  of 
one  year  to  the  office  of  register  clerk  by  the 
board  of  commissioners  of  the  county  of 
Philadelphia,  the  board  could  remove  him 
at  any  time  even  though  he  had  performed 
his  duties  faithfully  without  being  liable  to 
pay  his  salary  during  the  remainder  of  the 
term.  The  court  said:  "A  clerk  of  the  com- 
missioners of  the  county  holds  his  office  dur- 
ing the  pleasure  of  the  power  that  appoints 
him,  and  they  can  discharge  him  for  any 
cause  they  please;  and  they  are  not  bound 
to  pay  him  a  salary  for  any  longer  period 
than  they  choose  to  continue  him  in  bffice. 
It  is  not,  in  the  language  of  the  supreme 
court,  a  'contract.'  The  man  who  accepts  an 
office  under  any  municipal  public  corpora- 
tion, only  holds  it  at  the  will  and  pleasure  of 
the  power  that  confers  the  appointment;  it 
is  a  will  which  can  be  determined  at  any 
moment,  and  when  determined  by  the  officers 
of  the  corporation  the  appointee  has  no  legal 
remedy  against  the  corporation,  for  an  al- 
leged injury  arising  from  a  dismissal  from 
office.  He  accepts  the  appointment  subject 
to  such  a  contingency,  and  must  abide  by  his 
acceptance  on  those  terms.  This  is  the 
settled  law."  See  also  Koontz  v.  Franklin 
County,  76  Pa.  St.  164.  Compare  Jenkins  v. 
Scranton,  205  Pa.  St.  598,  55  Atl.  788,  where- 
in it  was  found  that  there  was  in  fact  no  re- 
moval. 

Occupancy  of  Office  by  De  Facto  Officer, 

Where  a  de  jure  officer  is  prevented  from 
performing  the  duties  of  his  office  by  a  de 
facto  officer  to  whom  the  salary  is  paid, 
the  general  rule  is  that  there  can  be  no 
recovery   of  the   salary  by  the  de  jure  of- 


ficer except  in  some  instances  where  the  de 
facto  officer  is  a  mere  intruder.  See  the  notes 
to  Nail  v.  Coutler,  4  Ann.  Cas.  671;  Tanner 
v.  Edwards,  10  Ann.  Cas.  1091;  Cleveland  v. 
Luttner,  Ann.  Cas.  1917D  1134;  and  Andrews 
V.  Portland,  10  Am.  St.  Rep.  280.  As  to  the 
right  to  recover  the  salary  from  the  de  facto 
officer,  see  the  notes  to  Chubbuck  v.  Wilson, 
12  Ann.  Cas.  888 ;  Jones  v.  Duaman,  Ann.  Cas. 
1916D  472;  and  Howard  v.  Benke,  140  Am. 
St.  Rep.  159. 


TOUNO 
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TOWN  OF  MORRIS. 

Oklahoma  Supreme  Court — July- 13,  1915. 
47  OTcla,  743;  ISO  Pae.  684. 


Publio  Officers  —  Nesleet  of  Duty  —  Ef- 
fect aa  Creatii&s  Vacancy. 

The  law  of  this  state  requires  that  the  in- 
cumbent of  a  public  office  shall  devote  his 
personal  attention  to  the  duties  of  the  office 
to  which  he  is  elected  or  appointed  (article  2, 
§  11,  Const.),  but  does  not  contemplate  that 
such  officer  shall  lose  his  title  to  office  be- 
cause he  may  be  absent  for  a  short  period  of 
time,  for  any  reason,  and  does  not,  during 
such  period  of  time,  personally  give  all  his 
time  and  attention  to  the  duties  of  his  office. 
While  such  failure  of  duty  may  furnish 
grounds  of  removal,  it  does  not  ipso  facto 
create  a  vacancy. 

Effect  on  Risht  to  Salary. 

The  compensation  of  a  public  officer  is  a 
matter  of  statute,  incidental  to  the  office,  and 
not  of  contract;  nor  does  it  depend  on  the 
amount  or  value  of  the  services  rendered. 
While  such  officer  holds  the  office,  his  right 
to  the  salary  is  in  no  wise  impaired  by  his 
absence  from  office  or  neglect  of  duty. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  County  Court,  Okmulgee  county: 
Johns,  Judge. 

Action  by  Frank  Young,  plaintiff,  against 
Town  of  Morris,  defendant.  Judgment  for 
defendant.  Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.    Reversed. 

James  M.  Hayes  for  plaintiff  in  error. 
C  B,  McCrory  for  defendant  in  error, 

[744]  Sharp,  J.— This  action  was  institut- 
ed by  plaintiff,  in  a  justice  court  in  Okmulgee 
county,  according  to  the  averments  of  the  bill 
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of  particulars,  to  recover  from  the  defendant 
salary  for  himself  as  town  marshal,  and  one 
Hornbeck  as  deputy  marshal,  for  the  months 
of  August  and  September,  1911.  From  the 
judgment  rendered  in  the  justice  court,  de- 
fendant appealed  to  the  county  court,  where 
trial  was  had,  the  jury  returning  a  verdict 
for  the  defendant.  From  the  judgment  ren- 
dered in  accordance  therewith,  plaintiff  brings 
«rror. 

From  the  evidence  it  would  seem  to  be 
plain  that  Young  was  the  duly  elected  and 
qualified  marshal  of  the  town  of  Morris  dur- 
ing August  and  September,  1911,  and  entitled 
to  his  salary  for  said  months,  unless  it  be 
that  he  had  abandoned  said  office  or  had  been 
removed  therefrom.  In  June  prior  thereto, 
plaintiff,  Young,  secured  the  consent  of  the 
board  of  trustees  of  the  town  to  confirm  the 
appointment  of  one  Hornbeck  as  deputy  mar- 
shal, who  would  perform  th«  duties  of  mar- 
shal (section  706,  Rev.  Laws  1910),  but  re- 
ceive no  salary  therefor,  except  such  as  would 
be  paid  to  him  by  Young.  This  arrangement 
apparently  was  satisfactory  to  all  parties 
until  a  meeting  of  the  board  of  trustees,  Sep- 
tember 7th  following,  at  which  [745]  time 
Young  was  informed  that  he  must  appoint 
another  party  as  deputy  marshal  in  the  place 
of  Hornbeck.  This  was  not  done,  however, 
and  Hornbeck  continued  to  act  as  deputy 
until  October  7th  thereafter.  During  the 
larger  part  of  the  months  of  August  and 
September,  plaintiff  worked  as  a  carpenter 
in  the  construction  of  a  house  a  mile  from 
the  town  of  Morris,  and  it- was  this  fact  upon 
which  defendant  attempts  to  base  its  claim 
that  the  office  was  abandoned,  and  that  there- 
fore plaintiff  was  not  entitled  to  salary. 

It  is  not  contended  that  proceedings  were 
at  any  time  had  to  remove  plaintiff  as  mar- 
shal, the  only  question  of  fact  at  the  trial 
being:  Did  he  prior  to,  or  during  the  months 
of  August  and  September,  abandon  the  office 
fti  marshal?  There  is  no  evidence  in  the 
record  that  plaintiff  did  so  abandon  his  office, 
other  than  that  with  the  consent  of  the  board 
of  trustees  he  appointed  a  deputy,  who  was 
to  act  in  his  place  and  stead  during  the  time 
plaintiff  was  absent  from  town.  From  the 
fact  that  the  board  confirmed  plaintiff's  ap- 
pointment of  Hornbeck  as  deputy,  and  at  the 
meeting  September  7th  informed  him  that  he 
must  appoint  some  one  else  as  deputy,  it  is 
clear  that  he  was,  at  least  up  until  that 
time,  considered  marshal  of  the  town  by  the 
board  of  trustees.  That  he  did  not  perform 
the  duties  of  town  marshal  during  the  larger 
part  of  said  months,  and  that  most  of  said 
time  he  was  engaged  in  the  carpentry  trade, 
did  not  prove  an  abandofiment  of  the  office — 
at  least,  not  wlien  taken  in  connection  with 
the  i'act  that  Hornbeck  was  appointed  deputy 
without  pay  otlier  than  that  received  from 
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Young.  Probably  such  a  course  of  conduct 
as  that  pursued  by  plaintiff  would  be  suffi- 
cient, if  true,  upon  which  to  base  an  action 
for  his  removal,  but  it  did  not  of  itself,  with- 
out any  action  of  the  proper  authorities,  re- 
move him  from  the  office  to  which  he  was 
elected.  II  is  the  purpose  of  the  law  of  this 
state  that  the  [746]  incumbent  of  an  office 
shall  devote  his  personal  attention  to  the 
duties  of  the  office  to  which  he  is  elected  or 
appointed.  Article  2,  sec.  11,  Const.  But 
this  does  not  mean  that  he  shall  lose  his  title 
to  office  because  he  may  be  absent  or  away 
for  a  short  period  of  time,  for  any  reason, 
and  does  not,  during  such  period  of  time, 
personally  give  all  of  his  time  and  atten- 
tion to  the  duties  of  his  office.  That  he  does 
hot  fulfil  the  mandate  of  the  Constitution 
would  serve  as  grounds  of  removal,  but  would 
not  ipso  facto  remove  him. 

The  above  provision  of  the  Constitution  is 
similar  to  article  2,  sec.  18,  of  the  Missouri 
Constitution,  which  was  under  consideration 
in  the  case  of  State  v.  Slover,  113  Mo.  202, 
20  8.  W.  788.  From  the  opinion  in  that  case 
it  must  be  concluded  that  it  was  not  intended 
by  said  provision  to  remove  a  public  official 
from  office  without  a  hearing.  In  Christy  v. 
Kingfisher,  13  Okla.  586,  76  Pac.  135  (a  case 
arising  before  the  adoption  of  our  Constitu- 
tion) ,  it  was  held,  in  effect,  that  while  aban- 
donment is  clearly  a  cause  for  forfeiture  of 
an  office,  it  does  not  of  itself  create  a  com- 
pleted vacancy,  but  a  judicial  determination 
of  the  fact  is  necessary  to  render  it  conclu- 
sive. In  State  v.  Chaney,  23  Okla.  788,  103 
Pac.  133  (an  opinion  of  this  court  since  the 
adoption  of  the  Constitution),  the  Christy 
Case  was  followed,  and  it  was  held  that  the 
mayor  and  counsel  of  a  town  had  no  power 
to  try  and  remove  a  city  marshal,  because 
the  procedure  called  for  judicial  action,  and 
not  the  exerdse  of  political  or  administrative 
power  or  action.  Among  the  authorities  sup- 
porting this  rule  are  the  following:  Sutliffe 
v.  New  York,  61  Misc.  614,  115  N.  Y.  S.  180 
(reversed  in  132  App.  Div.  831,  117  N.  Y.  S. 
813,  but  this  principle  adhered  to) ;  Atty.- 
Gen.  V.  Maybury,  141  Mich.  31,  104  N.  W. 
324,  113  Am.  St.  Rep.  512;  Bush  v.  State,  10 
Ga.  App.  544,  73  S.  E.  [747]  697;  Graham 
V.  Cowgill,  13  Kan.  114;  Throop  on  Public 
Officers,  sec.  421;  Dillon,  Municipal  Corpora- 
tions, sees.  480,  481. 

It  follows  that  plaintiff,  during  the  months 
in  question,  still  retaining  the  office  of  mar- 
shal, was  entitled  to  the  salary.  The  rule  in 
such  cases  is  that  the  salary  of  an  official 
position  belongs  to  the  officer  occupying  such 
position  as  an  incident  to  the  office,  and  docs 
not  depend  upon  his  performance  of  the  du- 
ties of  the  office.  The  right  of  an  officer  to 
salary  is  such  only  as  is  prescribed  by  stat- 
ute, and  while  he  holds  the  office  such  right 
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is  in  no  wise  impaired  by  his  occasional  or 
protracted  absence  from  his  office  or  the  neg- 
lect of  his  duties.  Such  derelictions  find 
their  correction  in  the  power  of  removal,  im- 
peachment, and  punishment,  provided  by  law. 
Bates  V.  St.  Louis,  153  Mo.  18,  64  S.  W.  439, 
77  Am.  St.  Rep.  701 ;  Leonard  v.  Terre  Haute, 
48  Ind.  App.  104,  93  N.  E.  872;  State  v. 
Gordon,  246  Mo.  12,  149  S.  W.  638;  Sutliffe 
V.  New  York,  supra;  Fitzsimmons  v.  Brook- 
lyn, 102  N.  Y,  536,  7  N.  E.  787,  55  Am. 
Rep.  835;  Emmitt  v.  New  York,  128  N.  Y. 
117,  28  N.  E.  19;  Bergerow  v.  Parker,  4  Cal. 
App.  169,  87  Pac.  248;  Adams  v.  Justices, 
21  Ga.  206;  Larsen  v.  St.  Paul,  83  Minn.  473, 
86  N.  W.  459;  Putnam  v.  Custer  County,  25 
S.  D.  542,  548,  127  N.  W.  641;  29  Cyc.  1423. 

As  said  by  Throop  in  his  excellent  work  on 
Public  Officers,  sec.  500: 

"The  compensation  for  official  services  are 
not  fixed  upon  any  mere  principle  of  quctntum 
mertdt,  but  upon  the  judgment  and  consid- 
eration of  the  Legislature,  as  a  just  medium 
for  the  services  which  the  officer  may  be 
called  upon  to  perform.  These  may,  in  some 
cases,  be  extravagant  for  the  specific  services, 
while  in  others  they  may  furnish  a  remunera- 
tion which  is  wholly  inadequate.  The  time 
and  occasion  nmy,  from  change  of  circum- 
stances, render  the  service  onerous  and  op- 
pressive, and  the  Legislature  [748]  may  also 
increase  the  duties  to  any  extent  it  chooses; 
yet  nothing  additional  to  the  statutory  re- 
ward can  be  claimed  by  the  officer.  He  ac- 
cepts the  office  'for  better  or  for  worse,'  and 
whether  oppressed  with  constant  and  over- 
burdening cares,  or  enabled,  from  absence  of 
claims  upon  his  services,  to  devote  his  time 
to  his  own  pursuits,  his  fees,  salary,  or  statu* 
tory  compensation  constitutes  what  he  caa 
claim  therefor,  and  is  yet  to  be  accorded,  al- 
though he  performs  no  substantial  service, 
or  neglects  his  duties.  The  fees  or  salary  of 
office  are  quicquid  honorarium  and  accrue 
from  mere  possession  of  the  office." 

There  being  error  in  the  instruction  given 
by  the  court.,  in  the  above  regard,  the  judg- 
ment of  the  trial  court  should  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

All  the  Justices  concur. 


NOTE. 

It  is  held  in  the  reported  case  that  while 
neglect  of  duty  by  a  public  officer  may  be  a 
ground  for  his  removal  it  does  not  ipso  facto 
create  a  vacancy,  and  that,  while  the  office 
is  retained,  the  incumbent's  right  to  com- 
pensation is  not  impaired  by  his  absence  or 
neglect  of  duty.  The  note  to  Bartholomew  v. 
Springdale,  reported  ante,  this  volume,  at 
page  432,  collates  the  cases  passing  on  the 
neglect  of  duty  by  a  public  officer  as  affecting 
his  right  to  salary. 


▼. 


CISCO  ET  All. 


New  Jersey  Court  of  Errors  and  Appealf 
November  15/ 1915. 


S5  N.  J.  Eq.  165;  96  AU.  1019. 


Deeds  —  Consideration  —  Fmtnre  Sup- 
port. 

A  deed  for  lands  nmde  by  a  grantor  in 
consideration  of  "support  during  her  natural 
life"  therein  recited,  is  not  a  gift,  but  is 
founded  upon  a  valuable  consideration,  and 
when  made  by  one  having  the  mental  capacity 
to  make  it,  and  without  fraud,  duress  or 
undue  infiuence,  will  be  sustained. 

Capaeity  of  Grantor  —  Test. 

The  test  of  mental  capacity  to  make  a  deed 
is  that  a  person  shall  have  ability  to  under- 
stand the  nature  and  effect  of  the  act  in 
which  he  is  engaged  and  the  business  he  is 
transacting. 

Gifts  —  Conveyance  by  Parent  to  Child 
—  Presumption  and  Burden  of  Proof. 

No  presumption  of  undue  influence  in  the 
case  of  a  conveyance  by  a  parent  to  a  child, 
in  consideration  of  support  of  the  grantor, 
arises  from  the  mere  relation  of  the  parties, 
and,  therefore,  the  burden  is  upon  the  party 
attacking  the  conveyance  to  show  undue  in- 
fluence. 

[See  note  at  end  of  this  case.]. 

Same. 

The  rule  that  undue  influence  is  not  to  be 
presumed  from  the  mere  relation  of  parent 
and  child,  in  case  of  a  conveyance  from  a 
parent  to  a  child,  does  not  conflict  with  the 
broad  rule  that  where  parties  stand  in  con- 
fldential  relation  to  each  other  a  conveyance 
from  the  weaker  to  the  dominant  parity  is 
presumed  to  result  from  undue  influence,  and 
therefore,  where  facts  are  shown,  other  than 
the  mere  relation  of  parent  and  child,  estab- 
lishing between  the  parties  a  confidential  re- 
lation in  which  the  child  is  the  dominant 
party,  a  conveyance  from  the  parent  to  the 
child  is  presumed  to  be  tainted  with  undue 
influence,  and  the  burden  is  upon  the  child 
to  show  the  bona  fides  of  the  transaction. 

[See  note  at  end  of  this  case.] 

Same. 

A  mother,  seventy-seven  years  of  age,  in 
the  full  possession  of  her  mental  faculties 
and  in  good  physical  health,  made  a  deed  for 
her  homestead  property  to  her  daugliter, 
forty-five  years  of  age,  who  had  been  her 
chief  support  for  fifteen  years  prior  thereto. 
The  consideration  for  the  deed  was  $300  and 
''support  during  her  natural  life"  therein  t%- 

Sressed.  It  was  drawn  by  and  acknowledged 
efore  a  competent  lawyer,  with  whom  the 
mother  conferred  privately,  and  was  recorded 
immediately.  The  property  was  then  worth 
about  $5,000,  but  of  small  rental  value  and 
not  readily  marketable.  The  bargain  was 
made  at  the  solicitation  of  the  mother,  the 
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daughter  being  reluctaflt.  No  effort  was 
made  to  keep  the  transaction  secret.  Before 
and  at  the  time  of  making  the  deed  and  until 
eleven  years  thereafter^  when  failing  mental 
faculties  rendered  some  restraint  necessary, 
the  mother  had  perfect  liberty  of  action  and 
freely  saw  such  of  her  other  children  as  she 
wished  to  see  and  who  wished  to  see  her. 
Her  daughter  supported  the  mother  satisfac- 
torily at  the  homestead  for  sixteen  years 
after  the  deed  was  made,  when  the  mother, 
without  any  fault  of  the  daughter,  went  away 
and  refused  to  return.  Held,  that  the  bar- 
gain was  a  natural  and  provident  one  for 
the  mother  to  make  and  was  not  the  product 
of  undue  influence,  and  will  not  be  set  aside 
for  failure  to  show  that  the  mother  had  'in- 
dependent advice." 
[See  note  at  end  of  this  case.] 

Laelies  —  Proof  Obaevrecl  hj  Delay. 

He  who,  without  adequate  excuse,  delays 
asserting  his  rights  until  the  proofs  respect- 
ing the  transaction  out  of  which  he  claims 
his  rights  arose,  are  so  indeterminate  and 
obscure  that  it  is  impossible  for  the  court  to 
see  whether  what  is  asserted  to  be  justice 
to  him  is  not  injustice  to  his  adversary,  has 
no  right  to  relief. 

Same. 

A  grantor,  having  made  a  conveyance  of 
her  property  to  her  daughter  in  consideration 
of  $300  and  "support  during^  her  natural 
life"  therein  expressed,  and  having  at  the 
time  the  undoubted  mental  capacity  to  make 
it,  and  who  delays  challenging  its  validity 
for  sixteen  years  and  until  the  lawyer  who 
transacted  the  business  is  dead,  and  the  mem- 
ory of  other  witnesses  respecting  important 
facts  is  dim,  and  the  mental  faculties  and 
memory  of  the  grantor  herself  have  been  so 
impaired  as  to  render  her  testimony  value- 
less, will  not  be  permitted  to  set  aside  such 
conveyance  when  it  appears  that  during  all 
Bueli  time  she  had  been  supported  by  her 
daughter  satisfactorily,  and  the  grantor  for 
eleven  years  after  the  conveyanoe  was  well 
aware  that  she  had  made  it  and  was  under 
no  physical  or  mental  disability  nor  prevent- 
ed by  coercion  or  poverty  from  filing  a  bill 
to  set  it  aside  if  she  had  desired  to  do  so. 

Contracts  —  Contract  for  Future  Sup- 
port —  Rescission  after  Part  Per- 
fonaanoo. 

After  a  partial  performance  by  the  grantee 
of  his  obligation  to  support  the  grantor,  the 
grantor  may  not  abandon  the  same  or  pre- 
vent further  performance  upon  the  part  of 
the  grantee  and  take  advantage  of  such  fail- 
ure to  secure  equitable  aid  to  cancel  or  re- 
scind the  deed. 

Coastmetion  of  Contract  ^  Place  of 
Support. 

When  an  obligation  upon  the  part  of  the 
grantee  to  support  the  grantor  is  created  by 
deed  and  there  is  no  express  direction  where 
and  how  the  support  should  be  furnished,  the 
grantor  is  entitled  to  require  it  to  be  fur- 
nished at  any  place  he  may  select  if  it  can 
he  supplied  there  without  needless  or  unnec- 
wsary  expense. 
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Bq.  165. 
Cancellation  of  Xnstraments  —  Decreet 
«-  Enforcing  Performance  of  Condi- 
tion. 

Where  a  grantor  under  a  deed  is  entitled 
to  support,  and,  at  the  age  of  ninety-three, 
when  her  mental  faculties  are  so  impaired 
as  to  render  it  unjust  to  hold  her  to  a  strict 
accountability  for  her  attitude,  declines '  to 
be  supported  at  the  place  where  she  has  been 
satisfactorily  supported  for  sixteen  years, 
and  makes  no  demand  for  support  elsewhere 
but  files  a  bill  for  cancellation  of  the  ^eed, 
which  relief  must  be  denied  bv  the  court, 
equity  requires  that  at  the  option  of  the  com- 
plainant provision  for  prompt  and  adequate 
support  snail  be  secured  to  her  in  that  pro- 
ceeding. 

(Syllabus  by  court.) 

Appeal  from  Court  of  Chancery. 

Action  by  Mary  Soper,  plaintifT,  against 
Mary  8.  F.  Cisco  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.    Revkesed. 

Bilder  d  Bilder  tot  appellants. 
Lejfertt  d  Lefferta  for  respondent. 

[167]  Tkbnchabd,  J. — ^This  is  an  appeal  by 
the  defendants  from  a  decree  of  the  court  of 
chancery,  setting  aside  two  deeds  of  convey- 
ance, made  by  the  complainant  to  the  defend- 
ant Mary  S.  F.  Cisco,  of  two  tracts  of  land, 
aggregating  about  twelve  acres,  situate  at 
Lodi,  Bergen  county,  New  Jersey.  The  deeds 
are  dated  respectively,  March  30th,  1897,  and 
November  5th,  1898,  each  being  recorded  on 
the  day  of  their  respective  dates. 

The  complainant  is  the  mother  of  Mary 
S  F.  Cisco,  and  the  widow  of  Benjamin  Soper, 
and  was  residing  at  the  time  the  conveyances 
were  made  with  Mary  and  the  latter's  hus- 
band in  the  homestead  located  upon  the  tract 
in  question. 

About  the  middle  of  March,  1897,  the  com- 
plainant expressed  a  desire  to  convey  the 
property  to  her  daughter  Mary,  in  considera- 
tion of  $300  and  support  during  her  natural 
life,  and  also  in  the  consideration  of  the  fact 
that  Mary  had  cared  for  her  and  supported 
her  for  fifteen  years  prior  thereto. 

On  March  30th,  1897,  the  complainant  at- 
tended at  the  ofiice  of  Ernest  Koester,  a  coun- 
selor-at-law,  at  Hackensack,  and  at  her  re- 
quest, he  prepared  and  she  executed,  acknowl- 
edged and  delivered  the  1S97  deed.  At  the 
same  time,  there  was  paid  to  the  complainant 
$300,  for  which  she  signed  a  receipt,  wit- 
nessed by  Mr.  Koester  and  his  stenographer. 
The  deed  expressed  the  consideration  as  fol- 
lows: 'In  consideration  of  the  sum  of  one 
dollar,  filial  affection,  and  support  during  her 
natural  life." 

Shortly  prior  to  November  6th,  1898,  the 
complainant  told  her  daughter  Mary  that  she 
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had  another  lot  which  she  still  owned,  and 
which  had  not  been  transferred,  and  that  she 
desired, to  sell  it  for  its  assessed  value,  which 
was  fifty  dollars,  which  proposal  was  ac- 
cepted and  a  deed  executed  for  the  lot.  The 
deed  was  drawn  by  and  acknowledged  before 
A.  H.  G.  Maidment,  an  attorney-at-law,  at 
his  office  in  Hackensack. 

[168]  At  the  time  of  the  conveyance  of 
1897,  the  complainant  represented  that  the 
premises  were  free  and  clear  of  all  encum- 
brances, but  in  1900,  the  defendants  learned 
that  the  complainant  in  1896  had  given  a 
lease  of  the  premises  for  the  term  of  her 
natural  life  to  her  son  Oliver  Soper.  After 
an  expenditure  of  $200  by  the  defendants, 
that  interest  was  obtained  from  Oliver. 

Ernest  Koester,  th«  lawyer  who  drew  the. 
1897  deed  and  took  complainant's  acknowl- 
edgment thereto,  died  on  August  2d,  1909. 

This  bill  of  complaint  was  filed  August 
30th,  1913,  and  charged  that  the  deeds  were 
obtained  by  fraud,  duress  and  undue  influ- 
ence. The  answer  of  the  defendants  denies 
such  charges. 

The  learned  advisory  master  found  that 
the  deeds  in  question  were  "mere  voluntary 
gifts,"  that  the  complainant  was  without  "in- 
dependent advice,"  and  that  by  the  transfer, 
she  parted  with  her  whole  estate,  thereby 
impoverishing  herself,  and  advised  a  decree 
that  the  deeds  were  "from  the  execution  and 
delivery  of  the  same,  voidable  and  of  no  force 
or  effect,  at  the  option  of  the  complainant," 
and  directing  that  they  be  delivered  up  and 
canceled  and  the  property  re-conveyed  to  the 
complainant 

After  careful  consideration  we  are  of  the 
opinion  that  the  conclusion  of  the  advisory 
master  cannot  be  sustained,  for  reasons  we 
will  now  state. 

It  is  quite  clear  that  these  conveyances 
were  not  "mere  voluntary  gifts,"  and  in  that 
respect  are  to  be  distinguished  from  those 
set  aside  in  Slack  v.  Bees,  66  N.  J.  Eq.  447, 
59  Atl.  466,  69  L.R.A.  393,  and  Post  v.  Hagan, 
71  N.  J.  Eq.  235,  66  Atl.  1026,  124  Am.  St. 
Rep.  997. 

The  conveyance  of  1898  was  for  a  consid- 
eration of  $50.  It  is  so  stated  in  the  deed. 
That  the  $50  was  paid  to  the  complainant  is 
demonstrated  by  the  production  of  the  re- 
ceipt, the  testimony  of  the  lawyer  who  drew 
the  receipt  upon  the  occasion  of  the  execution 
and  delivery  of  the  deed,  and  by  the  entry 
in  complainant's  savings  bank  deposit  book. 
We  pause  to  remark  that  this  deed  is  of 
relatively  small  importance  because  it  ap^ 
pears  that  $50  was  probably  a  fair  price,  for 
the  land  conveyed  by  it,  that  being  its  valua- 
tion for  taxation  purposes. 

[169]  It  is  equally  plain  that  the  convey- 
ance of  1897  was  not  a  "mere  voluntary  gift." 
It  appears  to  our  satisfaction  that  $300  was 


paid  to  the  complainant.  This  is  demon- 
strated by  the  production  of  the  receipt  wit- 
nessed by  the  lawyer  who  drew  the  deed,  and 
his  stenographer,  and  by  the  entry  in  the 
complainant's  8a\ing8  bank  deposit  book. 

But  apart  from  such  money  consideration 
the  deed  itself  recites  that  it  was  made  in 
consideration  of  "support  during  her  natural 
life,"  and  in  that  respect  this  case  is  to  be 
distinguished  from  Mott  v.  Mott,  49  N.  J.  Eq. 
192,  22  Atl.  997,  and  Walsh  v.  Harkey,  69 
Atl.  726.  Now  a  deed  for  lands  made  by  a 
grantor  in  consideration  of  "support  during 
her  natural  life"  therein  recited,  is  not  a 
gift,  but  is  founded  upon  a  valuable  consid- 
eration, and  when  made  by  one  having  the 
mental  capacity  to  -make  it,  and  without 
fraud,  duress  or  undue  influence,  will  be  sus- 
tained. Collins  V.  Collins,  45  N.  J.  £q.  813, 
15  Atl.  849,  18  Atl.  860;  Holland  v.  John, 
60  N.  J.  Eq.  435,  46  Atl.  172. 

The  test  of  mental  capacity  to  make  a  deed 
is  that  a  person  shall  have  ability  to  under- 
stand the  nature  and  effect  of  the  act  in 
which  he  is  engaged  and  the  business  he  is 
transacting.  It  appears  beyond  dispute,  and 
it  is  not  seriously  questioned,  that  the  com- 
plainant had  such  mental  capacity.  The  fact 
that  there  was  an  outstanding  lease  not  men- 
tioned by  the  eomplainant  does  not  show 
mental  incapacity,  but  rather  shows,  as  the 
evidence  indicates,  her  willingness  to  conceal 
the  fact  in  order  to  make  a  bargain  with  her 
daughter  which  complainant  regarded  as  ad- 
vantageous to  her. 

It  remains  to  be  considered  whether  the 
deeds  were  obtained  by  fraud,  duress  or  un- 
due influence. 

The  real  contention  of  the  complainant  is 
that  these  deeds  were  the  product  of  that 
species  of  fraud  known  as  undue  influence. 

We  think  that  contention  is  not  well 
founded. 

No  presumption  of  undue  influence  in  the 
case  of  conveyance  by  parent  to  child  in  con- 
sideration of  support  of  the  grantor,  arises 
from  the  mere  relation  of  the  parties,  and 
therefore,  the  burden  is  upon  the  party  at- 
tacking the  conveyance  to  show  undue  influ- 
ence. Collins  V.  Collins,  45  N.  J.  £q.  813, 
•  15  Atl.  849,  18  Atl.  860. 

[170]  Of  course  the  ruk  that  undue  influ- 
ence is  not  to  be  presumed  from  the  mere 
relation  of  parent  and  child,  in  case  of  a  con- 
veyance from  a  parent  to  a  child,  does  not 
conflict  with  the  broad  rule  that  where  par- 
ties stand  in  a  confidential  relation  to  each 
other  a  conveyance  from  the  weaker  to  the 
dominant  party  is  presumed  to  result  from 
undue  influence;  and  therefore,  where  facts 
are  shown,  other  than  the  mere  relation  of 
parent  and  child,  establishing  between  the 
parties  a  confldential  relation  in  which  the 
child  is  the   dominant  party,   a  conveyance 
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from  the  parent  to  such  child  is  presumed 
to  be  tainted  with  undue  influence,  and  the 
burden  is  upon  the  child  to  show  the  bona 
fides  of  the  transaction.  Mott  v.  Mott,  49 
K.  J.  Eq.  192,  22  Atl.  997.  See  also  17  Ann. 
Cas.  989,  note. 

At  the  time  these  conveyances  were  made 
the  complainant  was  about  seventy- seven 
years  of  age.  She  was  living  with  her  daugh- 
ter, the  defendant,  who  was  then  about  forty- 
five  years  of  age,  and  was  practically  de- 
pendent upon  her  daughter.  No  doubt  the 
application  of  the  rule  stated  casts  upon  the 
daughter  the  byrden  of  showing  the  convey- 
ance was  without  undue  influence. 

Whether  or  not  the  deeds  were  the  product 
of  undue  influence  of  course  depends  upon  the 
relation  of  the  parties  and  the  facts  and  cir- 
cumstances leading  up  and  surrounding  the 
execution  of  the  deeds.  We  shall  hereinafter 
deal  with  the  effect  of  the  impossibility,  by 
reason  of  the  lapse  of  time,  of  the  production 
of  full  proof  with  respect  to  these  essential 
matter)!. 

We  turn  now  to  a  statement  of  what  the 
evidence  discloses,  and  what  it  does  not  dis- 
close, concerning  these  relations  and  trans- 
actions. 

In  1897  and  1898  when  tiie  deeds  were 
made,  the  complainant  was  living  at  the 
homestead  (the  property  in  question)  with 
her  daughter  Mary,  the  defendant.  Mary 
had  lived  there  all  her  life.  Her  father,  in 
his  later  vears,  was  an  invalid.  For  fifteen 
years  she  ministered  to  him  with  loving  care. 
The  other  children  had  left  home.  During 
these  last  fifteen  years  of  her  father's  life 
^lary  was  the  chief  support  of  the  family, 
her  parents  being  without  substantial  means 
except  the  premises  in  question.  The  prop- 
erty was  not  readily  marketable.  It  had 
[171]  but  slight  rental  value,  most  of  the 
twelve  acres  being  low  lands  and  unproduc- 
tive, and  the  buildings  being  in  a  dilapidated 
condition.  Mary  acquired  somehow  some 
cows  and  chickens,  and  by  selling  milk  and 
«gg8,  and  making  and  selling  ladies'  hats 
and  bonnets,  managed  to  support  her  father 
and  mother  until  her  father's  death  in  1896 
at  the  age  of  eighty-seven  years.  That  she 
did  this  substantially  without  help,  seems  not 
seriously  questioned. 

But  it  is  said  that  .at  this  early  day  she 
had  conceived  the  idea  of  getting  the  prop- 
erty, and  that  such  was  the  motive  for  her 
self-denying  conduct.  We  think  not.  We 
think  rather  that  hers  is  the  true  version. 
At  the  hearing  she  was  asked  "Why  did  you 
struggle  so?"     She  replied: 

"I  didn't  want  to  see  mv  father  die  in 
^ant,  and  I  supported  him  for  fifteen  years. 
He  was  a  good  man,  and  when  I  saw  them  all 
•  .  .  putting  nothing  in  I  said,  'Father, 
don't  cry,  I  will  stay  with  you,  and  you  shall 
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never  want,'  and  I  dressed  him  beautifully 
and  gave  him  everything  I  could,  and  that  is 
why  I  kept  the  cows  for  milk." 

When  her  father  died  in  1895  Mary  was 
forty-three  years  old.  She  remained  at  the 
homestead,  with  the  acquiescence  of  her 
mother,  who  yrent  to  live  with  her  married 
daughter,  Helen  Butterworth,  near  by  in  Gar- 
field, Bergen  county.  In  1897  Mary  married 
the  defendant,  Joseph  Cisco,  and  was  con- 
templating moving  with  her  husband  to  New 
York,  when  the  complainant  returned  unso- 
licited to  the  homestead,  with  the  avowed 
purpose  of  making  her  home  with  her  daugh- 
ter, and  proposed  that  Mr.  Cisco  purchase 
the  homestead  property.  This  Cisco  declined 
to  do  stating  that  much  of  it  was  worthless, 
being  covered  by  water.  At  that  time  the 
property  was  valued  by  the  assessor  for  taxa- 
,tion  purposes  at  $1,300.  It  probably  was 
worth  about  $5,000.  She  then  proposed  to 
deed  the  property  to  Mary  in  consideration 
of  past  services,  $300,  and  support  during 
lier  natural  life.  Mary  and  her  husband  seem 
to  have  been  unwilling  to  accept  such  a  con- 
veyance chiefly  because  they  wished  to  go  to 
New  York  to  live  unburdened  with  their 
mother's  care  and  support.  However,  they 
finally  yielded,  and  a  few  weeks  thereafter 
the  complainant,  and  Mary,  and  Mr.  Cisco 
went  to  the  ofiice  of  Mr.  [172]  Koester,  in 
Hackensack,  where  the  deed  was  prepared 
and  delivered. 

Of  course  what  occurred  there  is  of  the 
utmost  importance  upon  the  question  of  un- 
due influence,  and  we  will  deal  with  this 
phase  of  the  case  more  particularly  herein- 
after. 

.  At  that  time,  according  to  the  undisputed 
evidence,  the  complainant  was  at  least  of 
average  mental  and  physical  health  for  a 
person  of  her  age.  She  could  read  and  write; 
her  eyesight  was  good  and  her  hearing  fair. 
According  to  the  testimony  of  the  defendants 
she  transacted  the  business  with  Mr.  Koester 
herself,  being  alone  with  him  in  his  private 
office,  and  the  defendants  waiting  in  the  outer 
office  until  the  deed  was  ready  for  delivery. 
The  deed  was  recorded  immediately.  No 
effort  was  made  to  keep  the  transaction 
secret.  The  complainant  frequently  men- 
tioned it  to  those  with  whom  she  came  in 
*  contact,  and  the  other  children  seem  to  have 
been  apprised  of  it  in  due  course  of  events 
and  many  years  before  this  bill  was  filed. 
It  is  quite  clear  that  they  knew  of  it  as  early 
as  1904. 

We  have  no  further  evidence  worthy  of 
consideration  as  to  the  circumstances  sur- 
rounding the  execution  of  the  deed.  Sixteen 
years  elapsed  before  this  bill  was  filed. 
Meanwhile  Mr.  Koester  died  and  the  com- 
plainant's mental  faculties  have  so  far  failed 
that  she  can  give  no  intelligent  account  of 


466 


CITE  THIS  VOL.  ANN.  CAS.  1818B. 


what  then  took  place.  Indeed  we  are  con- 
strained to  think  that  her  memory  is  so  far 
gone,  and  is  so  unreliable,  that  we  cannot 
give  any  weight  at  all  to  her  testimony. 

Following  the  execution  ox  the  deed,  the 
complainant  lived  with  the  defendants  hap- 
pily for  sixteen  years.  She  was  supported 
by  them  there  at  the  homestead,  was  fur- 
nished with  ample  food  and  clothing,  was 
nursed  and  furnished  medicine  and  medical 
attendance  when  ill.  She  visited  and  received 
visits  from  her  daughter  Helen  and  from 
friends  and  neighbors.  As  we  shall  hereafter 
have  occasion  to  point  out  she  saw  freely 
such  of  her  other  children  as  she  chose  to 
see  and  who  wished  to  see  her. 

For  eleven  or  twelve  years  her  mental  and 
physical  health  was  usually  good  considering 
her  advanced  age.  But  about  1908  or  1909 
she  began  to  fail  both  physically  and  men- 
tally. For  [178]  a  time  her  physical  ail- 
ments rendered  almost  constant  nursing  nec- 
essary. Thereafter  she  improved  physically 
but  continued  to  fail  mentally.  In  the  last 
year  or  two  her  mental  condition  rendered 
it  necessary  to  put  more  or  less  restraint 
upon  her.  Her  old  friend  and  physician  tes- 
tifies that  in  these  last  years  she  "has  not 
been  herself."  She  became  restive  under  this 
necessary  restraint,  and  in  May,  1913,  she 
evaded  the  vigilance  of  her  daughter  Mary 
and  went  to  the  home  of  her  daughter  Helen 
Butterworth  near  bv. 

Shortly  thereafter  the  defendant  Joseph 
Cisco  went  to  Mrs.  Butterworth's  and  sought 
to  induce  the  complainant  to  return  to  her 
home,  but  she  declined  to  do  so.  In  August 
following  complainant  tiled  this  bill,  acting 
with  the  assistance,  and  no  doubt  at  the  in- 
stigation of  her  daughter  Helen  Butterworth, 
and  her  son  Warren  Soper.  The  son  Oliver 
had  long  since  died  and  the  son  John  took 
no  interest  in  this  controversy. 

During  these  sixteen  years  while  the  de- 
fendants were  thus  supporting  and  caring  for 
the  complainant,  they  paid  all  of  the  ex- 
penses. They  paid  the  insurance  upon  the 
property.  They  Qiade  improvements  thereon 
amounting  to  over  $1,100.  They  paid  assess- 
ments amounting  to  about  $340.  They  paid 
the  taxes  amounting  to  over  $1,600.  During 
all  these  years  they  received  no  income  from 
the  property,  it  being  unproductive.  At  no 
time  did  its  rental  exceed  $25  per  month,  but 
no  doubt  its  present  market  value,  due  chiefly 
to  improvements  in  the  neighborhood,  is 
largely  in  excess  of  what  its  rental  value 
indicates. 

This  outline  of  the  facts  and  circumstances 
surrounding  and  leading  up  to  this  convey- 
ance, when  taken  in  connection  w^ith  other 
facts  to  which  we  shall  hereafter  refer,  shows, 
we  think,  that  the  bargain  in  which  it  re- 
sulted was  a  natural  and  provident  one  for 


the  complainant  to  make,  and  that  it  was 
not  the  product  of  undue  influence. 

But  it  is  contended  that  this  convevance 
should  be  set  aside  for  want  of  "independent 
advice."  We  think  not.  It  is  true  that  if 
a  child  upon  whom  a  parent  by  reason  of  ad- 
vanced years  or  infirmity  has  in  fact  come 
to  be  dependent,  accepts  from  such  depend- 
ent parent  a  voluntary  conveyance  of  all  of 
[174]  his  or  her  estate,  a  court  of  equity, 
moved  by  the  apparent  improvidence  of  such 
gift,  will  presume  that  the  donor  did  not 
appreciate  the  consequence  to  himself  of  his 
voluntary  act,  and  hence  will  place  upon  the 
donee  the  burden  of  overcoming  this  presump- 
tion by  showing  that  the  donor  in  making 
the  conveyance  had  the  benefit  of  proper  in- 
dependent advice.  Post  v.  Hagan,  65  Atl. 
3026,  71  N.  J.  Eq.  234,  124  Am.  St.  Rep.  997. 
It  is  also  true  that  proper  independent  ad- 
vice, in  this  connection,  means  that  the  donor 
had  the  preliminary  benefit  of  conferring 
fully  and  privately  upon  the  subject  of  his 
intended  gift  with  a  person  who  was  not  only 
competent  to  inform  him  correctly  of  its  legal 
effect,  but  who  was,  furthermore,  so  disasso- 
ciated from  the  interests  of  the  donee  as  to 
be  in  position  to  advise  with  the  donor  im- 
partially and  confidentially  as  to  the  conse- 
quences to  himself  of  his  proposed  benefac- 
tion. Post  ▼.  Hagan,  supra.  In  the  present 
case  we  should  hesitate  before  saying  that 
the  defendants  have  not  borne  such  burden. 
because  as  we  have  pointed  out,  the  proof 
seems  to  indicate  that  complainant  conferred 
privately  with  the  quite  competent  lawyer 
who  drew  the  deed.  But  however  that  may 
be  it  is  plain  that  under  the  facts  of  this 
case  no  such  burden  is  cast  upon  the  defend- 
ants. The  conveyance  was  not  a  voluntary 
gift.  It  was  for  a  valuable  consideration. 
The  bargain  in  which  it  resulted  was  a  natu- 
ral and  provident  one  for  the  complainant 
to  make  and  the  defendants  have  borne  the 
burden  of  showing  that  it  was  not  the  product 
of  undue  influence. 

But  if  we  were  to  take  a  different  view, 
and  were  also  to  assume  that  they  have  failed 
to  bear  that  burden,  or  the  burden  of  showing 
absence  of  undue  influence,  still  this  com- 
plainant could  not  succeed  in  setting  aside 
these  deeds  in  the  circumstances  disclosed  by 
this  record. 

The  general  rule  is  well  settled  that  he 
who,  without  adequate  excuse,  delays  assert- 
ing his  rights  until  the  proofs  respecting  the 
transaction,  out  of  which  he  claims  his  rights 
arose,  are  so  indeterminate  and  obscure  that 
it  is  impossible  for  the  court  to  see  whether 
what  is  asserted  to  be  justice  to  him  is  not 
injustice  to  his  adversary,  has  no  right  to 
relief.  McCartin  ▼.  Traphagen,  43  N.  J.  Eq. 
324,  11  Atl.  156,  affirmed  45  N.  J.  Eq.  265, 
17  Atl.  809. 
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[175]    Now    sixteen   years   intervened   be- 
tween the  making  of  the  conveyance  in  ques- 
tion and  the  filing  of  the  bill.     The  result 
was  that  at  the  time  of  hearing  the  lawyer 
who  drew  and  took  complainant's  acknowl- 
edgment of  the  1897  deed  was  dead,  and  the 
lawyer  who  drew  and  took  her  acknowledg- 
ment of  the  1898  deed  had  no  reliable  mem- 
ory of  the  transaction.    The  memory  of  other 
witnesses  with  regard  to  important  facts  had 
become  dim.     The  complainant  herself  had 
retched  such  an  extreme  age,  and  her  mental 
faculties  had  become  so  far  impaired  as  to 
render  her  testimony   practically   Talueless. 
Meanwhile   defendants   had   supported    com- 
plainant and  had  expended  large  sums  on  the 
property.    Such  delay,  in  such  circumstances, 
without  adequate  excuse,  is  a  bar  to  relief. 
We  find  no  excuse  for  the  delay.    At  the 
time  of  these  conveyances  and  for  eleven  or 
twelve  years  thereafter  the  complainant  was 
in  the  full  possession  of  her  faculties,  and 
enjoyed   fair   health.     She  was  well   aware 
that  she  had  made  the  conveyances.    She  was 
not  either  directly  or  indirectly  prevented  by 
the  defendants  from  taking  steps  to  avoid  the 
deeds.    She  had  the  financial  ability  to  pro- 
tect her  rights  if  she  thought  they  had  been 
violated.    She  was  not  restrained  of  her  lib- 
erty or  freedom   of   action.     She  saw   and 
visited  such   of  her   other   children   as   she 
wished  to  see  and  visit,  and  who  wished  to 
see  her.     No  doubt  at  times  the  relations 
between   her   and    her   other   children   were 
strained.    Her  daughter  Helen  for  years  be- 
fore and  after  these  conveyances  were  made 
seems  to  have  been  rather  inattentive  to  her. 
No  doubt  complainant  resented  that.     For 
seventeen  years  prior  to  the  making  of  the 
deeds  her   son   Warren   seems   not  to  hate 
visited  his  parents  nor  contributed  to  their 
support.     Indeed  not  until  1903,  six  years 
after  the  conveyances  were  made,  did  he  visit 
Ms  mother,  and  then  not  again  until  1908, 
when  and  later  he  manifested  more  interest. 
It  is  clear   that   complainant   resented  his 
inconsiderate  conduct.     This  is  made  quite 
clear  by  the  letter  which  she  wrote  him  in 
1909  requesting  him  to  stay  away  and  in 
^hich,  not  without  some  reason  it   seems, 
she  characterized  him  as  a  "dangerous  man." 
This  reasonable  attitude  of  the  complainant 
[176]  towards  Warren,  in  our  opinion,  is  the 
reason  for  her  disinclination  to  see  Warren, 
uid  Helen  when  accompanied  by  him,  which 
she  exhibited  in  the  years  1908  and  1909. 

As  we  have  pointed  out  the  complainant 
W  left  the  defendants'  home  and  seems  un- 
willing to  return  and  receive  support  and 
maintenance  there  as  before.  Of  course  that 
fact  cannot  justify  setting  aside  these  con- 
veyances. The  rule  is  that  after  a  partial 
performance  by  the  grantee  of  his  obligation 
to  support  the  grantor,  the  grantor  may  not 
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abandon  the  same  or  prevent  further  per- 
formance upon  the  part  of  the  grantee  and 
take  advantage  of  such  failure  to  secure  equi- 
table aid  to  cancel  or  rescind  the  deed.  See 
26  L.R.A.(N.S.)  932,  note. 

But  there  remains  the  obligation  to  support 
the  complainant  during  her  natural  life. 
Where,  as  here,  there  is  no  express  direction 
where  and  how  the  support  should  be  fur- 
nished, the  person  entitled  to  receive  it  is 
held  to  have  a .  right  to  require  it  to  be 
furnished  at  any  place  he  may  select,  if  it 
can  be  supplied  there  without  needless  or 
unreasonable  expense.  13  Cyc.  699.  In  the 
present  case,  there  has  been  no  demand  for 
outside  support.  Bui  looking  beneath  the 
surface,  and  considering  the  impaired  mental 
condition  of  the  complainant,  and  her  extreme 
age,  we  perceive  that  it  would  be  inequitable 
to  hold  her  to  a  strict  accountability  for  her 
conduct  and  apparent  attitude.  Equity  re- 
quires that  at  the  option  of  the  complainant 
provision  for  prompt  and  adequate  ''support 
during  her  natural  life"  shall  be  secured  to 
her  in  this  proceeding. 

The  decree  below  will  be  reversed  and  the 
record  remitted  to  the  court  of  chancery  for 
further  proceedings,  in  accordance  with  this 
opinion. 

Costs  will  be  awarded  the  appellant  in  this 
court. 

For  affirmance:  The  Chief -Justice,  and 
Parker,  Blaek,  Terhune  and  Heppenheimer, 
JJ.— 6. 

For  reversal:  Garrison,  Swayze,  Trench- 
ard,  Bergen,  Minturn,  Kalisch,  Vredenburgh, 
White,  and  Williams,  JJ.— 9. 
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Introductory, 

It  is  intended  in  this  note  to  review  the 
recent  cases  passing  on  the  presumption  and 
burden  of  proof  of  undue  influence  in  the 
case  of  a  conveyance  inter  vivos  by  a  parent 
to  a  child.  The  earlier  cases  are  collected  in 
the  notes  to  Burton  v.  Burton,  17  Ann.  Gas. 
984;  Hawthorne  v.  Jenkins,  Ann.  Cas.  1915D 
707 ;  and  Richmond's  Appeal,  21  Am.  St.  Rep. 
85. 

Mere  Relation  of  Partiea. 

It  is  held  generally  that  the  mere  relation 
of  parent  and  child  raises  no  presumption 
that  a  conveyance  inter  vivos  from  the  former 
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to  the  latter  is  the  result  of  undue  influence 
and  hence  the  burden  of  showing  undue  in- 
fluence rests  on  the  person  attempting  to  in- 
validate the  conveyance.  Whaley  v.  Critten- 
den, 192  Ala.  341,'  68  So.  886:  Westphal  v. 
Heckman  (Ind.)  113  N.  E.  299;  Thill  v. 
Freiermuth,  132  Minn.  242,  156  N.  W.  260; 
Youtsey  v.  HoUingsworth  (Mo.)  178  S.  W. 
106;  McFarland  v.  Brown  (Mo.)  193  S.  W. 
800;  Jacobus  v.  Waits,  86  N.  J.  Eq.  148,  97 
Atl.  958;  Huggins  v.  Huggins,  107  S.  C.  470, 
93  S.  E.  129.    And  see  the  reported  case. 

It  was  held  in  Huggins  v.  Huggins,  supra, 
that  the  mere  fact  that  a  mother  usually 
conformed  to  the  will  of  her  son  was  not 
conclusive  proof  that  a  conveyance  of  prop- 
erty made  by  the  former  to  the  latter  without 
consideration  was  the  result  of  undue  influ- 
ence. The  court  said:  "Where  two  persons 
are  closely  associated  in  the  affairs  of  life 
and  deeply  concerned  in  the  welfare  of  each 
other,  the  mere  fact  that  one  usually  con- 
forms to  the  will  of  the  other  is  by  no  means 
conclusive  proof  that  it  is  the  result  of  undue 
influence.  Happily  for  society,  it  is  most 
often  the  result  of  commendable  motives  on 
the  part  of  both,  the  desire  of  the  one  to 
co-operate  in  the  efforts  of  the  other  in  the 
most  helpful  way,  and  the  thoughtful  con- 
sideration of  the  other,  which  makes  no  re- 
quest that  in  reason  cannot  be  cheerfully 
complied  with.  Harmony  of  thought  and  ac- 
tion so  induced  is  not  to  be  attributed  to 
undue  influence,  which,  in  its  legal  sense,  is 
an  influence  which  destroys  free  agency  and 
substitutes  the  will  of  the  stronger  for  that 
of  the  weaker  mind.  There  is  no  direct  evi- 
dence that  plaintiff  had  or  exercised  any  such 
influence  over  his  mother.  If  it  had  been  so, 
surely  some  of  the  other  children  would  have 
observed  and  testified  to  it.  The  conclusion 
that  he  had  and  exerted  such  influence  rests 
solely  upon  the  presumption  which  arose 
from  the  relationship  between  them,  which, 
under  the  circumstances,  was  not  very  strong 
to  begin  with,  and  it  was  completely  overcome 
by  the  facts  and  circumstances  of  the  case 
and  the  testimony  of  the  witnesses  to  the 
deed." 

In  Westphal  v.  Heckman  (Ind.)  113  N.  E. 
299,  the  court  said :  "There  are  certain  legal 
and  domestic  relations  in  respect  to  which 
the  law  raises  a  presumption  of  trust  and 
confidence  on  one  side  and  a  corresponding 
influence  on  the  other.  The  relations  of  at- 
torney and  client,  principal  and  agent,  hus- 
band and  wife,  and  parent  and  child,  belong 
to  this  class,  and  there  may  be  others. 
Where  such  a  relation  exists  between  two 
persons  and  the  one  occupying  the  superior 
position  has  dealt  with  the  other  in  such  a 
way  as  to  sustain  a  substantial  advantage, 
the  law  will  presume  that  improper  influence 
was  exerted  and  that  the  transaction  is  fraud- 


ulent. Keys  ▼.  McDowell,  54  Ind.  App.  263, 
100  N.  E.  385,  and  cases  there  cited.  Thii 
so-called  presumption,  when  indulged,  arises 
out  of  relations  which  exist  between  the  con- 
tracting parties  regardless  of  any  facts  or 
circumstances  having  a  tendency  to  show  that 
a  confidence  was  reposed  by  one  of  the  par- 
ties and  an  influence  gained  by  the  other. 
Proof  of  the  existence  of  such  a  relation  be- 
tween the  parties  establishes  prima  facie  that 
the  dominant  party  to  such  relation  occupies 
a  position  of  trust  and  confidence  which  he 
must  not  abuse.  This  rule,  however,  is  ap- 
plied only  as  against  the  one  who  is  assumed 
to  be  the  dominant  party  in  the  relation 
shown.  In  the  relation  of  parent  and  child 
the  parent  is  assumed  to  be  the  dominant 
party,  and,  where  one  seeks  to  show  that  the 
child  is  the  dominant  party,  he  must  do  so 
by  showing  the  condition  and  situation  of 
the  parties,  their  treatment  of  each  other, 
and  other  circumstances  from  which  such  ul- 
timate fact  may  be  inferred,  and  unless  such 
fact  is  found  by  the  court  or  jury  trying  the 
issue  he  cannot  prevail.  This  court  has  held 
that  no  presumption  of  fraud  or  undue  in- 
fluence arises  in  a  case  of  a  conveyance  from 
a  parent  to  a  child  on  account  of  the  mere 
existence  of  such  relation."  Westphal  v. 
Heckman  (Ind.)  113  N.  £.  299. 

It  was  held  in  Youtsey  v.  HoUingsworth 
(Mo.)  178  S.  W.  106,  that  although  there 
was  no  presumption  that  a  deed  from  a  par- 
ent to  a  child  made  in  consideration  of  the 
natural  affection  attending  the  relation,  was 
unfairly  obtained,  yet  the  relation  itself  was 
a  confidential  one  and  when  undue  influence 
was  charged  it  should  be  taken  in  considera- 
tion in  determining  the  extent  and  effect  of 
such  influence. 

Melation  of  Parties  and  Other  Circum- 
stances. 

Though  it  is  held  generally  that  the  mere 
relation  of  parent  and  child  raises  no  pre- 
sumption of  undue  influence  with  respect  to 
a  conveyance  from  the  former  to  the  latter, 
where  facts  appear  tending  to  establish  not 
only  confidential  relations  between  parent  and 
child  but  also  that  the  will  of  the  child  pre- 
dominated, the  presumption  of  undue  influ- 
ence arises  and  the  burden  rests  on  the  child 
to  show  the  bona  fides  of  a  conveyance  to 
him.  Whaley  v.  Crittenden,  192  Ala'.  341,  68 
So.  886;  Preston  v.  Lloyd,  269  111.  152,  109 
K.  E.  687 :  Gish  v.  St.  Joseph  Loan,  etc.  Ck). 
(Ind.)  113  N.  E.  394;  Hull  v.  Mitchell  (la.) 
162  N.  W.  235;  Miller  v.  Taylor,  165  Ky. 
463,  177  S.  W.  247;  Kelly  v.  Fields,  137 
Ky.  796,  181  S.  W.  657;  Shields  v.  Burge, 
171  Ky.  149.  188  8.  W.  321;  Williamson  v 
Lowe,  172  Ky.  86,  188  S.  W.  1065;  Wil- 
liams v.  Williams  (Mich.)  164  N.  W.  374; 
Thill  V.  Freiermuth,  132  Minn.  242,  166  N. 
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W.  260;  Shaughnessy  v.  Shaughnessy,  135 
Minn.  2G2,  160  N.  W.  769;  Jacobug  v.  Waits, 
86  N.  J.  Eq.  148,  07  AtL  958.  And  see  the 
reported  case. 

Where  a  son  was  shown  to  have  had  much 
influence  over  his  mother  in  business  matters, 
and  the  mother  had  often  stated  that  she 
wished  her  property  to  be  divided  equally, 
in  an  action  to  set  aside  a  conveyance  of  the 
entire  property  to  the  son  made  by  the 
mother,  at  the  age  of  seventy  years,  when  she 
▼as  in  poor  health,  it  was  held  that  the 
burden  was  on  the  son  to  show  not  only  the 
fairness  of  the  transaction  but  that  it  was 
the  free  and  voluntary  act  of  a  capable  mind. 
Kelly  V.  Fields,  167  Ky.  796,  181  S.  W.  657. 

It  has  been  held  that  where  an  educated 
physician  managed  the  business  affairs  of  his 
illiterate  father,  and  thereby  gained  an  ad- 
vantage through  conveyances  and  leases  from 
the  father,  there  was  a  presumption  of  oon- 
stniGti¥e  4immL  4iML  v.  St.  Joseph  Loan, 
etc.  Co.  (Ind.)  113  N.  E.  394,  wherein  the 
court  said:  "In  this  confidential  relation  the 
son,  by  reason  of  his  education,  strength,  and 
business  ability,  and  the  age,  illiteracy,  and 
declining  strength  of  his  father,  occupied  the 
superior  position,  and  in  the  transactions  in 
controversy  the  son  obtained  a  substantial 
advantage.    .  Where  such  confidential 

relation  exists,  and  it  appears  that  the  party 
occupying  the  superior  position  has  dealt 
with  the  one  to  whom  he  owes  a  duty  arising 
out  of  such  relation,  and  has  gained  a  sub- 
stantial  advantage  thereby,  the  burden  is  on 
tbe  one  who  holds  such  superior  position  to 
prove  that  he  acted  in  perfect  good  faith, 
gave  to  the  other  party  full  and  accurate 
information  possessed  by  him,  took  no  advan- 
tage of  his  knowledge,  or  his  infiuence  over 
the  other  party,  and  that  the  transaction  in- 
volved was  fair,  well  understood,  and  volun- 
tarily carried  out  by  the  person  to  whom  he 
owed  such  duty." 

In  Shields  v.  Burge,  171  Ky.  149,  188  S. 
W.  321,  it  was  said:  "Under  the  construc- 
tion of  social  life  prevailing  in  this  country, 
members  of  families,  as  they  arrive  at  mature 
years,  drift  away  from  the  home  where  they 
were  reared,  and  from  the  association  with 
their  parents,  and  commence  the  imposed  so- 
cial duty  of  rearing  families  of  their  own. 
If  perchance  others  are  left  at  home  with 
the  parents,  they  should  not  be  permitted, 
&nd  are  not  permitted,  by  artifices  and  wilea 
which  they  may  practice  upon  their  parents, 
to  secure  for  themselves  the  property  to 
which  the  absent  children  have  as  just  tu 
claim  as  themselves,  for  it  cannot  be  said,  as 
&  rule,  that  the  parents  only  are  the  bene- 
ficiaries of  such  relationships,  because  obser- 
vation teaches  that  more  frequently  than 
otherwise  the  ones  remaining  at  home  are 
the  greater  beneficiaries.    And  it  is  the  policy 


of  the  law,  when  it  is  found  that  the  rule 
just  referred  to  has  been  violated,  to  clearly 
scrutinize  all  the  facts  and  circumstances, 
and  if  it  is  found  that  the  confidence  imposed 
and  growing  out  of  the  relationship  existing 
between  the  parties  has  been  abused,  and 
undue  advantages  obtained,  to  correct  such 
abuses  by  granting  such  equitable  relief  as 
the  facts  justify." 

Where  a  son  was  in  entire  control  of  the 
affairs  of  his  mother  who  was  unexperienced 
in  business,  the  fact  that  a  deed  of  convey- 
ance by  her  to  him  was  without  adequate 
consideration  has  been  held  to  warrant  a  pre- 
sumption that  he  procured  the  execution  of 
the  deed  by  undue  infiuence  and  the  burden 
of  overcoming  this  presumption  was  on  him. 
Hull  V.  Mitchell  (la.)   162  N.  W.  235. 

Where  it  appeared  that  a  deed  of  convey- 
ance by  a  mother  was  made  by  her  in  her 
last  illncRS,  it  was  held  that  the  proof  of 
undue  infiuence,  exercised  by  the  grantee,  her 
daughter,  need  not  be  very  strong  since  the 
law  looks  with  suspicion  on  deathbed  trans- 
fers. Miller  v.  Taylor,  165  Ky.  463,  177  S. 
W.  247,  wherein  a  mere  suggestion  by  the 
daughter  to  the  mother  that  the  other  chil- 
dren made  mean  remarks  about  her  which 
tended  to  work  up  the  mother's  feelings 
against  the  other  children  was  held  to  be 
sufficient  to  set  aside  the  deed. 

It  was  held  in  Whaley  v.  Crittenden,  192 
Ala.  341,  68  So.  886,  that  while  the  prima 
facie  presumption  is  that  the  parent  was  the 
stronger  and  dominant  party,  when  it  is 
shown  by  proof  that  the  child  as  a  matter 
of  fact  was  the  dominant  party  the  burden 
shifts  to  the  child  to  show  the  fairness  of 
a  conveyance  to  him. 

A  conspicuously  unequal  division  of  the 
father's  property  by  deeds  of  conveyance  to 
his  several  children,  giving  the  largest  parcel 
of  land  to  the  one  who  was  in  constant  at- 
tendance on  the  grantor  who  was  of  weak 
mentality,  has  been  held  to  be  sufficient  to 
put  the  burden  on  the  grantee  to  show  that 
the  transaction  was  fair.  W^illiamson  v. 
Lowe,  172  Ky.  80,  188  S.  W.  1065.  Compare 
Westphal  v.  Heckman  (Ind.)   113  N.  E.  299. 

W^here  at  the  time  of  making  a  deed  a 
father  was  seventy-two  years  of  age  and 
largely  under  the  influence  of  his  son  and 
the  evidence  tended  to  show  that  the  father 
did  not  understand  that  the  deed  would  limit 
or  circumscribe  his  rights  in  respect  to  his 
property,  and  that  the  execution  of  the  deed 
was  conceived  and  brought  about  by  some 
other  controlling  mind,  the  circumstances 
were  held  to  be  sufficient  to  support  a  decree 
setting  aside  the  deed.  Xormand  v.  Normand, 
89  Vt.  77,  94  Atl.  172. 

In  Jacobus  v.  Waits,  86  N.  J.  Eq.  148,  97 
Atl.  958,  it  appeared  that  a  mother,  seventy 
years  old,  while  seriously  ill  and  unable  to 
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understand  fully  the  consequences  of  her  acts^ 
conveyed  to  her  daughter  nearly  all  of  her 
property  without  consideration;  the  evidence 
tended  to  show  that  the  mother  did  not  make 
the  conveyance  voluntarily  but  at  the  solici* 
tation  of  her  daughter  while  at  the  latter's 
home.  In  an  action  brought  by  the  mother 
to  set  aside  the  deeds,  it  was  held  that  the 
burden  was  on  the  daughter  to  show  that  the 
transaction  was  not  tainted  with  undue  in- 
fluence. 

In  Preston  v.  Lloyd,  269  111.  152,  109  N.  E. 
687,  it  appeared  that  a  father,  who  was  an 
old  man,  was  about  to  remarry.  EUs  daugh- 
ter, after  hearing  of  the  proposed  marriage 
of  her  fatlier  and  with  a  view  of  protecting 
t^e  rights  of  herself  and  family  in  his  prop- 
erty, made  an  appeal  to  his  sense  of  justice 
and  his  affections  and  thus  persuaded  him 
to  convey  to  her  certain  property.  In  an 
action  to  set  aside  the  deed  it  was  held  that 
the  daughter's  appeal  under  the  circum- 
stances did  not  amount  to  undue  influence. 
The  court  said:  "Upon  the  issue  of  undue 
influence  in  procuring  the  execution  and  de- 
livery of  the  deed,  chiefly  relied  upon  as  the 
bill  stood  before  amendment,  we  think  appel- 
lant has  not  made  such  proof  as  would  justify 
setting  aside  and  vacating  the  deed.  Mrs. 
Lloyd  prudently  consulted  legal  counsel  and 
a  physician,  after  receiving  notice  of  the  pro- 
posed marriage  of  her  father  at  the  age  of 
seventy-seven  years,  wit^  a  view  of  protect- 
ing the  rights  of  himself  and  of  herself  and 
family  in  his  property  through  a  conservator- 
ship, if  the  same  should  appear  necessary. 
He  knew  of  this,  but  her  appeal  to  him  to 
put  in  writing  his  promises  to  her  concerning 
the  farm  appears  to  have  been  made  through 
his  affections  and  his  sense  of  justice,  and 
this  is  not  wrongful  and  is  not  undue  in- 
fluence." 

It  has  been  held  that  the  fact  that  a 
mother  depended  on  her  son  for  advice  more 
than  on  others  and  that  ''he  was  her  pet" 
was  not  enough  to  raise  a  presumption  of 
undue  influence;  that  there  must  be  substan- 
tial evidence  showing  a  special  trust  in  the 
management  of  the  mother's  business  matters 
or  unusual  influence  arising  from  the  son's 
personal  care  and  charge  of  the  mother  to 
create  the  presumption.  McFarlaud  v.  Brown 
(Mo.)  193  S.  W.  800. 

In  Williams  t.  Williams  (Mich.)  164  N. 
W.  374,  it  appeared  that  a  father  deeded  his 
property  to  his  son  in  consideration  of  main- 
tenance and  support.  At  the  time  of  the  con- 
veyance the  father  was  seventy-seven  years 
old,  and  somewhat  hard  of  hearing.    The  evi* 


dence  did  not  disclose  that  the  son  exercised 
undue  influence  in  bringing  about  the  convey- 
ance. On  the  contrary  it  appeared  that  the 
father  was  satisfied  with  the  arrangement, 
and  that  the  son  performed  the  conditions 
on  which  the  conveyance  was  given.  The 
court  refused  to  set  aside  the  conveyance^ 
saying:  "That  the  presumptions  are  against 
transactions  of  this  nature  and  they  are  criti- 
cally scrutinized  by  the  courts,  putting  the 
burden  of  proof  upon  those  seeking  to  sus- 
tain them,  requires  no  citation  of  authority 
In  view  of  plaintiiTs  age,  their  kinship,  and 
the  confidential  relations  showi^  to  exist  be- 
tween them  at  the  time,  it  was  incumbent 
upon  defendants  to  show  that  the  agreement 
with  their  father  was  not  to  his  disadvantage, 
was  fair  to  him  and  of  his  own  free  will, 
that  no  advantage  was  taken  by  them  of  his 
age,  mental  condition,  or  confidence  in  them, 
that  they  have  fulfilled  the  terms  of  their 
agreement,  in  letter'vnd  spirit>  so  far  as  per- 
mitted by  him,  and  are  ready  and  willing  to 
continue  so  to  do." 

It  was  held  in  Shaughnessy  v.  Shaughnessy, 
135  Minn.  262,  160  N.  W.  769,  that  the  bur- 
den of  establishing  undue  influence  in  a  con- 
veyance by  a  mother  to  her  daughter  was  on 
the  person  attacking  the  conveyance,  and  an 
instruction  to  the  jury  that  if  they  believed 
from  the  evidence  that  the  relations  between 
the  parent  and  the  child  were  such  that  the 
former  relied  on  tiie  latter  in  all  her  business 
affairs,  then  the  burden  of  proof  shifted  and 
it  devolved  on  the  child  to  show  that  the 
deeds  were  free  from  undue  influence,  was 
held  to  be  erroneous.  The  court  said:  "While 
proof  of  confidential  relationship  under  cer- 
tain circumstances  gives  rise  to  a  presump- 
tion, or  more  accurately,  perhaps,  to  an  in- 
ference of  undue  influence  exerted  by  the  one 
benefited  by  the  transaction,  we  take  it  the 
jury  is  not  compelled  to  accept  the  presump- 
tion or  inference  as  sufficient  to  establish  un- 
due influence  as  a  fact.  Hence  the  court 
should  not  instruct  that  the  mere  coming 
into  play  of  an  evidentiary  presumption, 
which  may  or  may  not  be  accepted  by  the 
jury,  shifts  the  burden  of  proof  from  the 
party  upon  whom  it  is  placed  by  the  general 
rules  of  practice." 

Following  the  decision  in  Rader  v.  Rader, 
108  Minn.  139,  121  N.  W.  393,  it  was  held 
in  Thill  v.  Freiermuth,  135  Minn.  262,  156 
N.  W.  260,  that  a  transaction  resulting  in 
a  deed  from  a  parent  to  a  child  will  be  scru- 
tinized carefully;  but  that  the  presumption 
is  in  favor  of  the  validity  ol  the  deed.      ^ 
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mine. 

Ininnottoii  asaiast  Ualonisiiis  Em- 
ployees. 

An  employer,  operating  a  nonunion  mine 
and  having  agreements  with  his  employees 
that  they  would  not  become  members  of  a 
union,  is  as  much  entitled  to  an  injunction 
to  prevent  the  unionizing  of  the  miners  as 
the  unionizing  of  the  mine,  assuming  that 
there  is  a  practical  distinction  between  the 
two ;  the  first  being  but  a  step  in  the  process 
of  unionizing  the  mine. 

[See  note  at  end  of  this  case.] 

Coaspiraoy  —  Deelarations  of  Oocon- 
■pirators  —  Proof  of  Oonspiraoy  am 
Prerequisite  to  AdmiJMioa. 

In  order  that  the  declarations  and  conduct 
of  third  persons  may  be  admissible  against 
defendant,'  it  is  necessary  to  show  by  inde- 
pendent evidence  that  there  was  a  combina- 
tion between  them  and  defendants,  but  it  is 
not  necessary  to  show  by  independent  evi- 
dence that  the  combination  was  criminal  or 
otherwise  unlawful^  and  the  element  of  ille- 
gality may  be  shown  by  the  declarations 
themselves. 

Same. 

Where  H.  was  engaged  in  an  effort  to  or- 
ganize the  coal  mines  of  a  particular  district 
as  the  representative  of  a  voluntary  associa- 
tion of  which  defendants  were  active  mem- 
bers, and  in  the  execution  of  a  purpose  to 
which  they  had  given  consent,  and  in  which 
some  of  them  were  actively  co-operating,  his 
declarations  and  conduct  while  so  doing  are 
evidence  against  defendants. 

Iiabor  Combinations  —  Rieht  of  Em- 
ployer to  Forbid  Membership. 

An  employer  is  acting  within  his  lawful 
rights  in  making  nonmembership  in  a  union 
a  condition  of  employment,  and  no  explana- 
tion or  justification  for  such  course  is  needed. 

Same. 

The  right  of  an  employer  to  make  nonmem- 
bership in  a  union  a  condition  of  employment 
is  a  part  of  the  constitutional  riglits  of  per- 
sonal liberty  and  private  property  which  can- 
not be  taken  away  even  by  legislation,  unless 
through  some  proper  exercise  of  the  para- 
mount police  power. 

Injunction  aealnst  Unionisins  Em- 
ployees. 

Where  an  employer  makes  nonmembership 
in  a  labor  union  a  condition  of  employment, 
with  the  free  assent  of  its  employees,  the 
fact  that  the  employment  is  at  will  and  ter- 
minable by  either  party  at  any  time  does 
not  affect  the  right  of  the  employer  to  an 
injunction  against  the  efforts  of  third  parties 
to  organize  the  employees. 

[See  note  at  end  of  this  case.] 

Same. 

The  right  of  employees  to  strike  gives  no 
right  to  a  third  party  having  no  agency  for 
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Appearance  —  Objection  %•  Jnrisdio- 
tioa  — •  Effect. 

Under  the  federal  practice,  an  appeaxance 
to  object  to  the  jurisdiction  of  the  court  does 
not  bind  the  parties  appearing  to  submit  to 
the  jurisdiction  on  the  overruling  of  the  ob- 
jection. 

Injunctions  —  Parties  —  Successor  of 
Ofioial  —  Necessity  of  Serrice  of 
Process. 

In  a  suit  for  an  injunction  against  officers 
of  certain  labor  unions  and  others,  it  is  error 
to  grant  personal  relief  by  injunction  against 
persons  who,  pending  the  suit,  were  chosen 
to  succeed  some  of  the  original  defendants  as 
oflicers  of  such  unions, .but  who  were  not 
sened  with  process  and  did  not  appear,  on 
the  ground  that  they  were  before  the  court 
by  representation,  as  there  is  no  such  privity 
between  the  bolder  of  an  office  in  a  voluntary 
association  and  his  successor  as  to  bind  the 
Utter  by  process  issued  against  the  former, 
and  the  suit  was  not  a  representative  one 
within  equity  rule  38  (198  Fed.  xxix,  115 
C'  C.  A.  xxix ) ,  providing  that  when  a  ques- 
tion is  one  of  common  or  general  interest  to 
many  persons  constituting  a  class  so  numer- 
ous as  to  make  it  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  whole. 


Form  of  Decree  —  Official  Party  —  In- 
junction in  IndiTidual  Capacity 
Only. 

In  a  suit  to  enjoin  certain  persons  indi- 
vidually and  as  officers  of  labor  unions,  the 
error,  if  any,  in  enjoining  them  only  in  their 
individual  capacities,  and  not  in  their  official 
capacities,  may  not  be  complained  of  by  them. 

Improper  Inclusion  of  Persons  in  In- 
Junction  —  Right  of  Others  to  Ob- 
ject. 

In  a  suit  for  injunction  against  officers  of 
labor  unions,  a  clause  in  the  decree,  enjoin- 
ing as  confederates  all  present  and  future 
members  of  the  unions,  is  not  a  matter  of 
which  the  defendants  may  complain. 

Labor  Combinations  —  Injunction 
against  Of^cer  —  Possibility  of  In- 
Jury  to  Complainant. 

Where  one  attempting  to  organise  the  em- 
ployees of  a  mine  was  acting  as  agent  of  an 
organized  body  of  men  united  in  a  purpose 
to  close  the  mine  unless  the  proprietor  would 
make  it  a  union  mine,  and  who  lacked  the 
power  to  carry  out  that  purpose  only  because 
they  had  not,  as  yet,  persuaded  a  sufficient 
number  of  the  miners  to  join  with  them,  and 
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the   employees  to   instigate   a    strike,   even 
though  they  have  a  grievance. 
[See  note  at  end  of  this  case.] 

Same. 

Workingmen  have  a  right  to  form  unions 
and^o  enlarge  their  membership  by  inviting 
other  workingmen  to  join,  but  this  right,  like 
all  other  rights,  must  be  exercised  with  rea- 
sonable regard  for  the  conflicting  rights  of 
otliers. 

[See  note  at  end  of  this  case.] 
Same. 

A  combination  to  procure  concerted  breaches 
of  contract  by  plaintiff's  employees  consti« 
tutes  a  violation  of  plaintiff's  legal  rights, 
though  the  measures  resorted  to  stop  short 
of  physical  violence  or  coercion  through  fear 
of  such  violence. 

[See  note  at  end  of  this  caise.] 
Same, 

Plaintiff  was  operating  a  nonunion  mine 
under  a  mutual  agreement,  assented  to  by 
every  employee,  that  it  would  not  recognize 
the  union,  and  that  if  any  man  wanted  to 
become  a  member  of  the  union  he  might  do 
so,  but  could  not  be  a  member  and  remain 
in  its  employ.  Defendants,  with  full  notice 
of  this  working  agreement  and  without  any 
agency  for  the  employees,  but  as  representa- 
tives of  an  organization  of  mine  workers  in 
other  states  and  in  order  to  require  the  opera- 
tion of  the  mine  as  a  union  mine,  sent  their 
agent  to  the  mine,  who  with  full  notice  of 
and  for  the  very  purpose  of  subverting  the 
status  arising  from  the  working  agreement 
and  subjecting  the  mine  to  union  control, 
proceeded,  without  physical  violence,  but  by 
persuasion  accompanied  by  deceptive  state- 
ments, to  induce  the  employees  to  join  the 
union,  and  at  the  same  time  to  breal^  their 
agreement  with  plaintiff  by  remaining  in  its 
employ  after  joining,  and  this  was  done,  not 
for  the  purpose  of  enlarging  the  membership 
of  the  union,  but  of  coercing  plaintiff  through 
a  strike,  or  the  threat  of  one,  into  recogni- 
tion of  the  union.  It  is  held  that  the  pur- 
pose and  the  methods  resorted  to  were  un- 
lawful and  not  justified  as  a  fair  exercise  of 
the  right  to  increase  the  membership  of  the 
union,  and  plaintiff  was  entitled  to  an  injunc- 
tion against  such  acts;  the  damage  resulting 
from  a  strike  being  regarded  as  irremediable 
at  law. 

[See  note  at  end  of  this  ease.] 

Certiorari  to  United  States  Circuit  Court 
of  Appeals,  Fourth  Circuit. 

Action  by  Hitchman  Coal  and  Coke  Com- 
pany, plaintiff,  against  John  Mitchell  et  al., 
defendants.  Judgment  for  plaintiff  in  Dis- 
trict Court.  Judgment  reversed  by  Circuit 
Court  of  Appeals.  Plaintiff  brings  certiorari. 
The  facts  are  stated  in  the  opinion.     R& 

VEBSED. 

Hannis  Taylor  and  George  R,  E,  Oilchriat 
for  petitioner. 

Charles  E,  Hogg  and  Charles  «/.  Hogg  for 
respondents. 


[232]  PxTNXY,  J. — This  was  a  suit  in 
equity,  commenced  October  24,  1907,  in  the 
United  States  Circuit  (afterwards  District) 
Court  for  the  Northern  District  of  West  Vir- 
ginia, by  the  Hitehman  Coal  k  Coke  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  Stat£  of  West  Virginia,  against  certain 
citizens  of  the  State  of  Ohio,  sued  individ- 
ually and  also  as  officers  of  the  United  ^ine 
Workers  of  America.  Other  non-citizens  of 
plaintiff^s  State  were  named  as  defendants 
but  not  served  with  process.  .Those  who  were 
served  and  who  answered  the  bill  were  T.  L. 
Lewis,  Vice  President  of  the  U.  M.  W.  A. 
and  of  the  International  Union  U.  M.  W.  A.; 
William  Green,  D.  H.  Sullivan,  and  "George'* 
W.  Savage  (his  correct  Christian  name  is 
Gwilym),  respectively  President,  Vice  Presi- 
dent, and  Secretary-Treasurer  of  District  No. 
6,  U.  M.  W.  A.;  and  A.  R.  Watkins,  John 
Zelenka,  and  Lee  Rankin,  respectively  Presi- 
dent, Vice  President  and  Secretary-Treasurer 
of  Sub-district  No.  6  of  District  No.  6. 

[233]   Plaintiff  owns  about  5,000  acres  of 
coal  lands  situate  at  or  near  Benwood,  in 
Marshall  County,  West  Virginia,  and  within 
what  is  known  as  the  "Pan  Handle  District'* 
of  that  State,  and  operates  a  coal  mine  there- 
on, employing  between  200  and  300  men,  and 
having  an  annual  output,  in  and  before  1907, 
of  about  300,000  tons.     At  the  time  of  tlie 
filing  of  the  bill,  and  for  a  considerable  time 
before  and  ever  since,  it  operated  its  mine 
"non-union,"   under   an   agreement  with   its 
men  to  the  effect  that  the  mine  should  be 
ran  on  a  non-union  basis,  that  the  employees 
should  not  become  connected  with  the  Union 
while  employed  by  plaintiff,  and  that  if  they 
joined    it    their    employment    with    plaintiff 
should  cease.    The  bill  set  forth  these  facts, 
inter  alia,  alleged  that  they  were  known  to 
defendants  and  each  of  them,  and  "that  the 
said  defendants  have  unlawfully  and  mali- 
ciously  agreed  together,   confederated,   com- 
bined and  formed  themselves  into  a  conspir- 
acy, the  purpose  of  which  they  are  proceeding 
to  carry  out  and  are  now  about  to  finally 
accomplish,  namely:   to  cause  your  orator's 
mine  to  be  shut  down,  its  plant  to  remain 
idle,  its  contracts  to  be  broken  and  unful- 
filled, until  such  time  as  your  orator  shall 
submit  to  the  demand  of  the  Union  that  it 
shall  unionize  its  plant,  and  having  submit- 
ted  to   such  demand   unionize   its  plant  by 
employing  only  union  men  who  shall  become 
subject  to  the  orders  of  the  Union,"  etc.    The 
general  object  of  the  bill  was  to  obtain  an 
injunction  to  restrain  defendants  from  inter- 
fering  with   the  relations  existing  between 
plaintiff  and  its  employees  in  order  to  compel 
plaintiff  to  "unionize"  the  mine. 

A  restraining  order  having  been  granted, 
followed  by  a  temporary  injunction,  the 
served  defendants  filed  answers,  and  there- 
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apon  made  a  motion  to  modify  the  injunction, 
which  was  refused.  172  Fed.  063.  An  appeal 
taken  by  defendants  from  this  order  was  dis- 
missed by  the  Circuit  Court  of  Appeals  176 
Fed.  349.  Afterwards  [234]  they  applied  for 
and  obtained  leave  to  withdraw  their  answers 
and  file  others ;  the  order,  however,  prescribed 
that  the  withdrawn  answers  were  "not  to  be 
removed  from  the  file."  The  new  answers 
denied  all  material  averments  of  the  bill, 
some  of  which  had  been  admitted  in  the  for* 
mer  answers.  Plaintiff,  having  filed  replica- 
tions, obtained  an  order  that  the  former  an- 
swers should  be  treated  as  evidence  on  behalf 
of  the  plaintiff  upon  the  issue  joined.  Upon 
this  evidence  and  other  evidence  introduced 
before  the  court  orally,  the  case  was  submit- 
ted, with  the  result  that  a  final  decree  was 
made  January  18,  1913,  granting  a  perpetual 
injunction.  202  Fed.  512.  This  was  reversed 
by  the  Circuit  Court  of  Appeals  June  1,  1914 
(214  Fed.  685),  but  the  mandate  was  stayed 
pending  an  application  to  this  court  for  a 
vrit  of  certiorari.  Afterwards  an  appeal  was 
allowed.  This  court  dismissed  the  appeal, 
but  granted  the  writ  of  certiorari  ( 241  U.  8. 
644),  the  record  on  appeal  to  stand  as  a 
retnrd. 

The  final  decree  of  the  District  Court  in- 
eluded  an  award  of  injunction  against  John 
Mitchell,  W.  B.  Wilson,  and  Thomas  Hughes, 
vho  while  named  as  defendants  in  the  bill 
>Tere  not  served  with  process  and  entered  no 
appearance  except  to  object  to  the  jurisdic- 
tion of  the  court  over  them.  Under  the  fed- 
eral practice,  the  appearance  to  object  did 
not  bind  these  parties  to  submit  to  the  juris- 
diction on  the  overruling  of  the  objection 
iHarkness  v.  Hyde,  98  U.  S.  476,  479,  25 
U.  S.  (L.  ed.)  237,  238;  Southern  Pac.  Co. 
V.  Denton,  146  U.  S.  202,  206,  13  S.  Ct.  44, 
36  U.  S.  (L.  ed.)  942,  945;  Mexican  Cent. 
R.  Co.  V.  Pinkney,  149  U.  S.  194,  209,  13 
8.  Ct  859,  37  U.  S.  (L.  ed.)  699,  705;  Goldey 
V.  Morning  News,  156  U.  8.  518,  15  8.  Ct. 
559,  30  U.  S.  (L.  ed.)  517;  Davis  v.  Cleve- 
land, etc.  R.  Co.  217  U.  8.  157,  174,  18  Ann. 
Cas.  907,  30  8.  Ct.  463,  54  U.  8.  (L.  ed.) 
:08,  718,  27  L.R.A.(N.S.)  823),  and  since 
the  injunction  operates  only  in  personam,  it 
vas  erroneous  to  include  them  as  defendants. 
It  also  was  erroneous  to  include  personal 
relief  by  injunction  against  certain  named 
parties  who,  pending  suit,  were  chosen  to 
nicceed  some  of  the  original  defendants  as 
officers  of  the  international,  district,  and  sub- 
district  [235]  unions,  but  who  were  not 
Krved  with  process  and  did  not  appear,  they 
tw^ing  included  upon  the  ground  that  they 
were  ''before  the  court  by  representation 
through  service  having  been  had  upon  their 
»id  predecessors  in  office."  This  suit  was 
^mmenced,  and  was  carried  to  final  decree 
in  the  trial  court,  before  the  taking  effect 


of  the  present  Equity  Rules  (226  U.  8.  629), 
and  hence  is  ^verned  by  the  former  Rule 
48  (210  U.  8.  524),  under  which  the  rights 
of  absent  parties  were  expressly  reserved. 

But  these  procedural  difficulties  do  not 
affect  that  part  of  the  decree  which  awarded 
an  injunction  against  the  answering  defend- 
ants (Lewis,  Green,  Sullivan,  Savage,  Wat- 
kins,  Zelenka,  and  Rankin)  "individually '* 
and  not  as  officers  of  the  Union  or  its 
branches  except  as  to  Savage,  against  whom 
the  decree  goes  in  both  his  individual  and 
official  capacities,  he  alone  having  retained  at 
the  time  of  the  final  decree  the  same  office 
he  held  at  the  beginning  of  the  suit.  If  there 
was  error  in  excluding  the  "official"  responsi- . 
bility  of  the  others,  it  was  not  one  of  which 
they  could  complain,  and  it  was  not  assigned 
for  error  upon  their  appeal  to  the  Circuit 
Court  of  Appeals.  If  they  were  subject  to 
injunction  at  all,  they  were  so  in  their  indi- 
vidual capacities.  Whether  the  decree  will 
bind  their  successors  in  office,  or  their  fellow- 
members  of  the  Union,  is  a  question  to  be 
determined  hereafter,  if  and  when  proceed- 
ings are  taken  to  enforce  the  injunction 
against  parties  other  than  the  answering  de- 
fendants. 

We  proceed,  therefore,  to  consider  the  case 
as  it  stands  against  the  answering  defend- 
ants. 

The  District  Court  based  its  decision  upon 
two  grounds:  (1)  That  the  organisation 
known  as  the  United  Mine  Workers  of  Amer- 
ica, and  its  branches,  as  conducted  and  man- 
aged at  the  time  of  the  suit  and  for  many 
years  before,  was  a  common-law  conspiracy 
in  unreasonable  restraint  of  trade,  and  also 
and  especially  a  conspiracy  against  the  rights 
of  non-union  miners  in  West  Virginia; 
[236]  and  (2)  That  the  defendants,  in  an 
effort  to  compel  the  plaintiff  to  enter  into 
contractual  relations  with  the  ynion  relat- 
ing to  the  employment  of  labor  and  the  pro- 
duction of  coal,  although  having  knowledge 
of  express  contracts  existing  between  plain- 
tiff and  its  employees  which  excluded  rela-. 
tions  with  the  Union,  endeavored  by  unlaw- 
ful means  to  procure  a  breach  of  these  con- 
tracts by  the  employees. 

A  brief  recital  of  previous  transactions  be- 
tween the  parties  becomes  material.  The 
Union  is  a  voluntary  and  unincorporated  as- 
sociation which  was  organized  in  the  year 
1890  in  the  States  of  Ohio  and  Indiana,  and 
afterwards  was  extended  to  other  States.  It 
is  made  up  of  national  or  "international,*' 
district,  sub-district,  and  local  unions.  Dis- 
trict No.  6  comprises  the  coal  districts  of 
Ohio  and  the  Panhandle  of  West  Virginia. 
Sub-district  No.  5  of  that  district  comprises 
five  counties  and  parts  of  counties  in  Ohio, 
and  the  Panhandle. 
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The  answering  defendants  were  and  are 
active  and  influential  memlji^rs — ^leaders— of 
the  Union,  ae  well  as  officers.  Savage,  Lewi§, 
and  Sullivan  have  been  members  from  its 
formation  in  1890,  and  have  held  important 
offices  in  it  and  attended  the  national  con* 
ventions.  The  others  are  long-time  mt^mbers, 
and  possessed  an  influence  indicated  by  the 
offices  they  held,  but  not  limited  to  the  duties 
of  those  offices. 

From  1897  to  1006  what  were  known  as 
joint  interstate  conferences  were  held  annu- 
ally or  biennially  between  officials  of  the 
Union  and  representatives  of  the  operators 
in  the  "Central  Competitive  Field"  (which 
>  includes  Western  Pennsylvania,  Ohio,  Indi- 
ana, and  Illinois,  but  not  West  Virginia), 
for  the  purpose  of  agreeing  upon  the  scale 
of  wages  and  the  conditions  of  employment 
in  that  fleld.  In  addition  there  were  occa- 
sional conferences  of  the  same  character  af- 
fecting other  States  and  districts. 

[237]  Plaintiflfs  mine  is  within  the  terri- 
torial limits  of  Sub-district  No.  5  of  District 
No.  6.  Coal-mining  operations  were  com- 
menced there  in  the  early  part  of  the  year 
1902,  and  the  mine  was  operated  "non-imion" 
until  April,  1903,  when,  under  threats  from 
the  Union  officials,  including  defendants  Wat- 
kins  and  Sullivan,  that  a  certain  unionized 
mine  in  Ohio,  owned  by  the  same  proprietors, 
would  be  closed  down  if  the  men  at  the 
Hitchman  were  not  allowed  to  organize, 
plaintiff  consented  to  the  unionization  of  the 
latter  mine.  This  went  into  effect  on  the 
Ist  of  April,  1903,  and  upon  the  very  next 
day  the  men  werd  called  out  on  strike  because 
of  a  disagreement  with  the  company  as  to  the 
basis  upon  which  mining  should  be  paid  for. 
The  strike  continued  until  May  23,  requiring 
plaintiff  to  cease  operations  and  preventing 
it  from  fulfllling  its  contracts,  the  most  im- 
portant of  which  was  one  for  the  daily  sup- 
ply of  engine  coal  to  the  Baltimore  &  Ohio 
Railroad  at  a  coaling  station  adjoining  the 
mine.  The  financial  loss  to  plaintiflf  was 
serious.  The  strike  was  settled  and  the  men 
resumed  work  upon  the  basis  of  a  modiflca- 
tion  of  the  official  mining  scale  applicable  to 
the  Hitchman  mine. 

Again,  in  the  spring  of  1904,  there  was 
difficulty  in  renewing  the  scale.  A  temporary 
scale,  agreed  upon  between  operators  and 
miners  for  the  month  of  April,  1904,  was 
signed  in  behalf  of  the  Hitchman  Company 
on  the  18th  of  April.  Two  days  later  the 
men  at  the  Hitchman  struck,  and  the  mine 
remained  idle  for  two  months,  during  which 
time  plaintiff  sustained  serious  losses  in 
business  and  was  put  to  heavy  expense  in 
obtaining  coal  from  other  sources  to  flll  its 
contract  with  the  Baltimore  A,  Ohio  Railroad 
Company.  The  strike  was  settled  by  the 
adoption  of  the  official  scale  for  the  Pan- 


handle District,  with  amendatory  local  rules 
for  the  Hitchman  mine. 

After  this. there  was  little  further  trouble 
until  April  1,  [238]  1906,  when  a  disagree- 
ment arose  between  the  Union  and  an  asso- 
ciation of  operators  with  which  plaintiff  was 
not  connected — ^the  association  being  in  fact 
made  up  of  its  competitors — about  arranging 
the  terms  of  the  scale  for  the  ensuing  two 
years.  At  the  same  time  a  similar  disagree- 
ment arose  between  the  operators  and  the 
Union  officials  in  .the  Central  Competitive 
Field.  The  result  was  a  termination  of  the 
interstate  conferences  and  a  failure  to  estab- 
lish any  official  scale  for  the  ensuing  two 
years,  followed  by  a  widespread  strike,  or  a 
number  of  concurrent  strikes,  involving  the 
most  of  the  bituminous  coal- producing  dis- 
tricts. There  was  absolutely  no  grievance  or 
ground  of  disagreement  at  the  Hitchman 
mine^  beyond  the  fact  that  the  mining  scale 
expired  by  its  own  terms  on  March  31,  and 
the  men  had  not  received  authority  from  the 
Union  officials  either  to  renew  it  or  to  agree 
to  a  new  one  in  its  place.  Plaintiff  came  to 
an  understanding  with  the  local  union  to 
the  effect  that  if  its  men  would  continue  at 
work  the  company  would  pay  them  from 
April  Ist  whatever  the  new  scale  might  be, 
except  that  if  the  new  scale  should  prove  to 
be  lower  than  that  which  expired  on  March 
31,  there  should  be  mo  reduction  in  wages, 
while  if  the  scale  was  raised  the  company 
would  pay  the  increased  amount,  dating  it 
back  to  April  1st.  This  was  satisfactory  to 
the  men;  but  as  the  question  of  a  new  scale 
was  then  under  discussion  at  a  conference 
between  the  officials  of  the  Union  and  the 
representatives  of  the  Operators'  Association, 
and  plaintiff's  employees  wished  to  get  the 
sanction  of  their  officers,  the  manager  of  the 
Hitchman  mine  got  into  communication  with 
those  officials,  including  defendant  Green, 
President  of  District  No.  6,  and  endeavored 
to  secure  their  assent  to  the  temporary  ar- 
rangement, but  without  success.  Then  a  com- 
mittee of  the  local  union,  Including  Daugher- 
ty,  its  President,  took  up  the  matter  with 
Green  and  received  permission  to  mine  and 
load  engine  coal  [239]  until  further  notice 
from  him.  Under  this  arrangement  the  men 
remained  at  work  for  about  two  weeks.  On 
April  15th,  defendant  Zelenka,  Vice  Presi- 
dent of  the  sub-district,  visited  the  mine, 
called  a  meeting  of  the  miners,  and  addressed 
them  in  a  foreign  tongue,  as  a  result  of  which 
they  went  on  strike  the  next  day,  and  the 
mine  was  shut  down  until  the  12th  of  June, 
when  it  resumed  as  a  "non-union"  mine,  so 
far  as  relations  with  the  U.  M.  W.  A.  were 
concerned. 

During  this  strike  plaintiff  was  aubjected 
to  heavy  losses  and  extraordinary  expenses 
with  respect  to  its  business,  of  the  same  kind 
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that  had  befallen  it  during  the  previoufl 
strikee. 

About  the  let  of  June  a  self-appointed 
committee  of  employees  called  upon  plain- 
tilTs  president,  stated  in  substance  that  they 
could  not  remain  longer  on  strike  because 
they  were  not  receiving  benefits  from  the 
Union,  and  asked  upon  what  terms  they  could 
return  to  work.  They  were  told  that  they 
could  come  back,  but  not  as  members  of  the 
United  Mine  Workers  of  America;  that 
thenceforward  the  mine  would  be  run  non- 
union, and  the  company  would  deal  with  each 
man  individually.  They  assented  to  this,  and 
returned  to  work  on  a  non-union  basis.  Mr. 
Pickett,  the  mine  superintendent,  had  charge 
of  employing  the  men,  then  and  afterwards, 
and  to  each  one  who  applied  for  employment 
he  explained  the  conditions,  which  were  that 
^'hile  the  company  paid  the  wages  demanded 
by  the  Union  and  as  much  as  anybody  else, 
the  mine  was  run 'non-union  and  would  con- 
tinue so  to  run ;  that  the  company  would  not 
recognize  the  United  Mine  Workers  of  Amer- 
ica; that  if  any  man  wanted  to  become  a 
member  of  that  union  he  was  at  liberty  to 
do  so;  but  he  could  not  be  a  member  of  it 
and  remain  in  the  employ  of  the  Hitchman 
Company;  that  if  he  worked  for  the  company 
he  would  have  to  work  as  a  non-union  man. 
To  this  each  man  employed  gave  his  assent, 
understanding  [240]  that  while  he  worked 
for  the  company  he  must  keep  out  of  the 
Union. 

Since  January,  1908  (after  the  commence- 
ment of  the  suit),  in  addition  to  having  this 
verbal  understanding,  each  man  has  been  re- 
quired to  sign  an  employment  card  express- 
ing in  substance  the  same  terms.  This  has 
neither  enlarged  nor  diminished  plaintiff's 
rights,  the  agreement  not  being  such  as  is 
required  by  law  to  be  in  writing. 

Under  this  arrangement  as  to  the  terms  of 
employment,  plaintiff  operated  its  mine  from 
June  12,  1906,  until  the  commencement  of 
the  suit  in  the  fall  of  the  following  year. 

During  the  same  period  a  precisely  similar 
method  of  employment  obtained  at  the  Glen- 
dale  mine,  a  property  consisting  of  about 
1,200  acres  of  coal  land  adjoining  the  Hitch- 
man  property  on  the  south,  and  operated  by 
a  company  having  the  same  stockholders  and 
the  same  management  as  the  Hitchman;  the 
office  of  the  Glendale  mine  being  at  the  Hitch- 
man Coal  &  Coke  Company's  office.  Another 
nine  In  the  Panhandle,  known  as  the  Rich- 
hmd,  a  few  miles  north  of  the  Hitchman, 
likewbe  was  run  "non-union.*' 

In  fact,  all  coal  mines  in  the  Panhandle 
and  elsewhere  in  West  Virginia,  except  In  a 
small  district  known  as  the  Kanawha  field, 
v^re  run  "non-union,"  while  the  entire  in- 
dustry in  Ohio,  Indiana,  and  Illinois  was 
operated  on  the  '^closed-shop"  basis,  so  that 
Ann.  Cas.  1918B. — 30. 


no  man  could  hold  a  job  about  the  mines 
unless  he  was  a  member  of  the  United  Mine 
Workers  of  America.  Pennsylvania  occupied 
a  middle  ground,  only  a  part  of  it  being 
under  the  jurisdiction  of  the  Union..  Other 
States  zfeed  not  be  particularly  mentioned. 

The  unorganized  condition  of  the  mines  in 
the  Panhandle  and  some  other  districts  was 
rccognii^ed  as  a  serious  interference  with  the 
purposes  of  the  Union  in  the  [241]  Central 
Competitive  Field,  particularly  as  it  tended 
to  keep  the  cost  of  production  low,  and, 
through  competition  with  coal  produced  in 
the  organized  field,  rendered  it  more  difficult 
for  the  operators  thereto  maintain  prices 
high  enough  to  induce  them  to  grant  certain 
concessions  demanded  by  the  Union.  This 
was  the  subject  of  earnest  and  protracted 
discussion  in  the  annual  international  con- 
vention of  the  U.  M.  W.  A.  held  at  Indian- 
apolis, Indiana,  in  the  month  of  January, 
1907,  at  which  all  of  the  answering  defend- 
ants were  present  as  delegates  and  partici- 
pated in  the  proceedings.  The  discussion  was 
based  upon  statements  contained  in  the  an- 
nual reports  of  John  Mitchell,  as  President 
of  the  Union  (joined  as  a  defendant  in  the 
bill  but  not  served  with  process),  and  of 
defendant  Lewis,  as  Vice  President,  respect- 
ing the  causes  and  consequences  of  the  strike 
of  1906,  and  the  policy  to  be  adopted  by  the 
Union  for  the  future.  In  these  reports  it 
was  made  to  appear  that  the  strike  had  been 
caused  immediately  by  the  failure  of  the 
joint  convention  of  operators  and  miners  rep- 
resenting the  central  and  southwestern  com- 
petitive fields,  held  in  the  early  part  of  the 
year.  1906,  to  come  to  an  agreement  for  a 
renewal  of  the  mining  scale;  that  the  strike 
was  widespread,  involving  not  less  than  400,- 
000  mine  workers,  was  terminated  by  ''dis- 
trict settlements,"  with  variant  results  in 
different  parts  of  the  territory  involved,  and 
had  not  been  followed  by  a  renewal  of  the 
former  relations  between  the  operators  and 
miners  in  the  Central  Competitive  Field.  An- 
other result  of  the  strike  was  a  large  de- 
crease in  the  membership  of  the  Union.  Two 
measures  of  relief  were  proposed:  first,  that 
steps  be  taken  to  re-establish  the  joint  inter- 
state conferences;  and  second,  the  organiza- 
tion of  the  hitherto  unorganized  fields,  in- 
cluding the  Panhandle  District  of  West  Vir- 
ginia, under  closed-shop  agreements,  with  all 
men  about  the  mines  included  in  the  member- 
ship of  the  United  Mine  Workers  [242]  of 
America.  In  the  course  of  the  discussion  the 
purpose  of  organizing  West  Virginia  in  the 
interest  of  the  unionized  mine  workers  in 
the  Central  Competitive  Field,  and  the  proba- 
bility that  it  could  be  organized  only  by 
means  of  strikes,  were  repeatedly  declared 
and  were  disputed  by  nobody.  All  who  spoke 
advocated  strikes,  differing  only  as  to  wheth- 
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er  these  should  be  nation-wide  or  sectional. 
Defendant  Lewis,  in  his  report,  recommended 
an  abahdonment  of  the  policy  of  sectional 
settlements  which  had  been  pursued  in  the 
previous  year.  This  recommendation,  inter- 
preted as  a  criticism  of  the  policy  pursued 
under  the  leadership  of  President  Mitchell  in 
the  settlement  of  the  1906  strike,  was  the 
subject  of  long  and  earnest  debate,  in  the 
course  of  which  Lewis  said:  "When  we  or- 
ganize West  Virginia,  when  we  organize  the 
unorganized  sections  of  Pennsylvania,  we  will 
organize  tlicm  by  a  strike  movement."  And 
again,  towards  the  close  of  the  debate:  ''No 
one  has  made  the  statement  that  we  can  or- 
ganize West  Virginia  without  a  strike."  De- 
fendant Green  took  part,  favoring  the  view  of 
Mr.  Lewis  that  strikes  should  be  treated 
nationally  instead  of  sectionally.  In  the 
course  of  his  remarks  he  said:  "I  say  to 
you,  gentlemen,  one  reason  why  I  opposed  the 
policy  that  was  pursued  last  year  was  be- 
jcause  over  in  Ohio  we  were  peculiarly  situ- 
ated We  had  West  Virginia  on  the  south 
and  Pennsylvania  on  the  east,  and  after  four 
months  of  a  strike  in  eastern  Ohio  'we  had 
reached  the  danger  line.  We  felt  keenly  the 
competition  from  West  Virginia,  and  during 
.the  suspension  our  mines  in  Ohio  chafed  un- 
der the  object  lesson  they  had.  They  saw 
West  Virginia  coal  go  by,  train-load  after 
train-load  passing  their  doors,  when  they 
were  on  strike.  This  coal  supplied  the  mar- 
kets that  they  should  have  had.  There  is 
no  disguising  the  fact,  something  must  be 
done  to  remedy  this  condition.  Year  after 
year  Ohio  has  had  to  go  home  and  strike  in 
some  portion  of  the  district  to  enforce  the 
[243]  interstate  agreement  that  was  signed 
up  here.  .  .  .1  confess  here  and  now 
that  the  overwhelming  sentiment  in  Ohio  was 
that  a  settlement  by  sections  would  not  cor- 
rect the  conditions,  we  complained  of.  Now, 
something  must  be  done;  it  is  absolutely 
necessary  to  protect  us  against  the  competi- 
tion that  comes  from  the  unorganized  fields 
east  of  us."  Mr.  Mitchell  opposed  ,the  view 
of  defendant  Lewis,  reiterating  an  opinion, 
repeatedly  expressed  before,  that  West  Vir- 
ginia and  the  other  unorganized  fields,  "would 
not  be  thoroughly  organized  except  as  the 
result  of  a  successful  strike;"  but  declaring 
that  "they  will  not  be  organized  at  all,  strike 
or  no  strike,  unless  we  are  able  to  support 
the  men  in  those  fields  from  the  first  day 
they  lay  down  their  tools.  .  .  .  Now,  I 
believe  it  is  possible,  indeed  I  believe  it  is 
probable,  that  in  the  not  distant  future  we 
will  be  able  to  inaugurate  a  movement  in 
West  Virginia  and  the  other  unorganized 
fields  that  will  involve  them  in  a  strike,  and 
then  we  will  expect  you  to  furnish  the  sinews 
of  war,  as  you  have  done  in  the  past,  to  keep 
these  men  in  idleness." 


The  discussion  continued  during  three  days, 
and  at  the  end  of  it  the  report  of  a  commit- 
tee which  expressed  disagreement  with  Vice 
President  Lewis'  opposition  to  sectional  set- 
tlements and  recommended  "a  continuation 
in  the  future  of  the  same  wise,  conservative 
business-like  policies"  that  had  been  pursued 
by  President  Mitchell,  was  adopted  by  a  viva 
voce  vote. 

The  plain  effect  of  this  action  was  to  ap- 
prove a  policy  whicl\,  as  applied  to  the  con- 
crete case,  meant  that  in  order  to  relieve  the 
union  miners  of  Ohio,  Indiana,  and  Illinois 
from  the  competition  of  the  cheaper  product 
of  the  non-union  mines  of  West  Virginia,  the 
West  Virginia  mines  should  be  "organized*' 
by  means  of  strikes  local  to  West  Virginia, 
the  strike  benefits  to  be  paid  by  assessments 
upon  the  union  miners  in  the  other  States 
mentioned,  while  they  remained  at  work. 

[244]  This  convention  was  followed  by  an 
annual  convention  of  Sub-district  5  of  Dis- 
trict 6,  held  in  the  month  of  March,  1907,  at 
which  defendants  Watkins  and  Rankin  were 
present  as  President  and  Secretary  of  the  sub- 
district.  Defendant  Lewis,  as  National  Vice 
President,  occupied  the  chair  during  several 
of  the  sessions.  Defendant  Zelenka  was  pres- 
ent as  a  delegate,  and  also  Thomas  Hughes, 
who,  while  named  as  a  defendant  in  the  pres- 
ent suit,  was  not  served  with  process.  Wat- 
kins  and  Rankin  in  their  reports  recommend- 
ed the  complete  unionization  of  the  mines  in 
the  Panhandle  counties,  with  particular  ref- 
erence to  the  Hitchman,  the  Glendale,  the 
Richland,  and  two  others;  and  as  a  result 
it  was  resolved  "that  the  Sub-District  oflScers, 
together  with  the  District  oflicers,  be  au- 
thorized to  take  up  the  work  of  organizing 
every  mine  in  the  Sub-District  as  quickly  as 
it  can  be  done." 

Evidently  in  pursuance  of  this  resolutioo, 
defendants  Green,  Zelenka,  and  Watkins, 
about  July  1,  1907,  called  at  plaintifiTs  office 
and  laid  before  its  general  manager,  Mr. 
Koch,  a  proposition  for  the  unionization  of 
the  mine.  He  declined  to  consider  it,  but 
at  their  request  laid  it  before  plaintiff's  board 
of  directors,  who  rejected  the  proposition » 
and  the  manager  informed  Green  of  this.  In 
one  of  the  interviews  Koch  informed  these 
defendants  of  the  terms  of  plaintiff's  work- 
ing agreement  with  its  employees  to  the  effect 
that  the  mine  was  to  be  run  non-union  and 
they  were  not  to  become  members  of  the 
Union. 

.  About  the  same  time,  a  Mr.  McKinley,  who 
was  operating  the  Richard  mine  non-union, 
was  interviewed  by  the  Union  leaders,  noti- 
fied of  the  resolution  adopted  by  the  sub- 
district  convention,  and,  having  asked  that 
his  mine  be  let  alone,  was  met  with  Ae 
threat  that  they  would  secure  the  support 
of  his  men,  and  that  if  he  did  not  recognize 
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the  Union  they  would  shut  down  his  mine. 
[245]  In  one  of  the  interyiews  that  ensued 
he  was  told  that  it  was  their  purpose  to 
organize  the  Glendale,  the  Hitchman,  the 
Richland,  and  some  other  mines;  that  at  the 
Glendale  they  had  twenty-four  men  who  had 
joined  the  organization,  "and  that  they  had 
sixty  men  who  had  signed  up  or  had  agreed 
to  join  the  organization  at  Hitchman,  and 
that  they  were  going  to  shut  the  mine  down 
as  soon  as  they  got  a  few  more  men."  With 
respect  to  their  progress  at  his  own  mine  he 
was  kept  in  the  dark  until  about  the  middle 
of  October,  1907,  when,  through  the  activities 
of  the  organizer  Hughes,  they  succeeded  in 
shutting  it  down,  and  it  remained  closed  until 
a  restraining  order  was  allowed  by  tlie  court, 
immediately  after  which  it  resumed  non- 
union. 

The  evidence  renders  it  clear  that  Hughes 
was  sent  into  the  Panhandle  to  organize  all 
the  mines  there,  in  accordance  with  the  reso- 
lution of  the  sub-district  convention.  The 
bill  made  a  statement  of  his  activities,  and 
alleged  that  he  was  acting  as  an  organizer 
for  the  Union.  Defendants'  final  answers 
made  a  complete  denial,  but  in  this  are  con- 
tradicted by  admissions  made  in  the  earlier 
answers  and  by  other  and  undisputed  evi- 
dence. The  only  defendant  who  testified  upon 
the  subject  declared  that  Hughes  was  em- 
ployed by  District  No.  6  as  an  organizer,  but 
denied  that  he  had  power  or  authority  to 
shut  down  the  Hitehman  mine. 

He  arrived  at  that  mine  some  time  in  Sep- 
tember, 1907,  and  remained  there  or  in  tliat 
vicinity  until  the  latter  part  of  October, 
conducting  a  campaign  of  organization  at 
the  Hitehman  and  at  the  neighboring  Glen- 
dale and  Richland  mines. 

The  evidence  shows  that  he  had  distinct 
and  timely  notice  that  membership  in  the 
Union  was  inconsistent  with  the  terms  of 
employment  at  all  three  mines,  and  a  viola- 
tion of  the  express  provisions  of  the  agree- 
ment at  the  Hitehman  and  Glendale. 

[246]  Having  unsuccessfully  applied  to 
Koch  and  McKinley  for  their  co-operation, 
Hughes  proceeded  to  interview  as  many  of 
the  men  as  he  could  reach  and  to  hold  public 
meetings  in  the  interest  of  the  Union.  There 
is  clear  and  uncontradicted  evidence  that  he 
did  not  confine  himself  to  mere  persuasion, 
but  resorted  to  deception  and  abuse.  In  his 
public  speeches  he  employed  abusive  lan- 
guage respecting  Mr.  Pickett,  William  Daugh- 
erty,  and  Jim  Jarrett.1  He  prophesied,  in 
wch  a  way  that  ignorant,  foreign-born  min- 
ers, such  as  he  was  addressing,  naturally 


might  believe  him  to  be  speaking  with  knowl- 
edge, that  the  wages  paid  by  the  Hitehman 
would  be  reduced  unless  the  mine  was  imion- 
ized.  The  evidence  as  to  the  methods  he 
employed  in  personally  interviewing  the  min- 
ers, while  meagre,  is  significant.  Myers,  a 
Hitehman  miner,  testified :  "He  told  me  that 
he  was  a  good  friend  of  Mr.  Koch,  and  that 
Mr.  Koch  had  nothing  against  having  the 
place  organized  again.  He  said  he  was  a 
friend  of  his,  and  I  made  the  remark  that 
I  would  ask  Mr.  Koch  and  see  if  it  was  so; 
and  he  said  no,  that  was  of  no  use  because 
he  was  telling  me  the  truth."  He  did  not 
confine  his  attentions  to  men  who  already 
were  in  plaintiff's  employ,  but  in  addition 
dissuaded  men  who  had  accepted  employment 
from  going  to  work. 

A  highly  significant  thing,  giving  character 
to  Hughes'  entire  course  of  conduct,  is  that 
while  his  solicitation  of  the  men  was  more 
or  less  public,  as  necessarily  it  had  to  be, 
he  was  careful  to  keep  secret  the  number  and 
the  names  of  those  who  agreed  to  join  the 
Union.  Myers,  being  asked  to  allow  his  name 
to  be  entered  on  a  book  [247]  that  Hughes 
carried,  tried  to  see  the  names  already  en- 
tered, "but  he  would  not  show  anything; 
he  told  me  he  had  it,  and  I  asked  him  how 
many  names  was  on  it,  and  he  said  he  had 
about  enough  to  'crack  off.'"  To  Stewart, 
another  Hitehman  miner,  he  said  "he  was 
forming  a  kind  of  secret  order  among  the 
men;  he  said  he  had  a  few  men — he  did  not 
state  the  number  of  them — ^and  he  said  each 
man  was  supposed  to  give  him  so  much  dues 
to  keep  it  going,  and  then  he  said  after  he 
got  the  majority  he  would  organize  the 
place."  Pickett,  the  mine  superintendent, 
had  learned  of  only  five  men  at  the  Glendale 
who  were  inclined  to  join  Hughes'  movement; 
but  when  these  were  asked  to  remain  outside 
ot  the  >mine  for  a  talk,  fifteen  other  men 
waited  with  them,  and  upon  being  reminded 
that  while  the  company  would  not  try  to 
prevent  them  from  becoming  members  of  the 
Union,  they  could  not  be  members  and  at  the 
same  time  work  for  the  Glendale  Company, 
they  all  accepted  this  as  equivalent  to  a  no- 
tice of  discharge.  And,  as  has  been  stated, 
the  owner  of  the  Richland,  while  repeatedly 
threatened  with  unionization,  was  kept  in 
the  dark  as  to  the  progress  made  by  the 
organizer  amongst  his  employees  until  the 
mine  was  actually  shut  down. 

The  question  whether  Hughes  had  "power 
or  authority"  to  shut  down  the  Hitehman 
mine  is  beside  the  mark.  We  are  not  here 
concerned  with  any  question  ot  ultra  vires. 


^Mr.  Pickett  was  superintendent  of  the 
Hitehman  and  Glendale  mines,  and  it  was 
^ith  him  that  the  miners  made  their  agree- 
ments to  refrain  from  membership  in  the 
Union;  Daugherty  and  Jarrett  were  miners 


at  the  Hitehman,  and  had  been,  respectively. 
President  and  Financial  Secretary  of  the 
local  union  at  the  time  of  the  1906  strike, 
when  the  local  deserted  the  U.  M.  W.  A. 
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but  with  an  actual  threat  of  closing  down 
plaintififs  mine,  made  by  Hughes  while  acting 
as  agent  of  an  organized  body  of  men  who 
indubitably  were  united  in  a  purpose  to  close 
it  unless  plaintiff  would  conform  to  their 
wishes  with  respect  to  its  management,  and 
who  lacked  the  power  to  carry  out  that  pur- 
pose only  because  they  had  not  as  yet  per- 
suaded a  sufficient  number  of  the  Hitchman 
miners  to  join  with  them,  and  hence  employed 
Hughes  as  an  "organizer"  and  sent  him  to 
the  mine  with  the  very  [248]  object  of  secur- 
ing the  support  of  the  necessarj^  number  of 
miners.  They  succeeded  with  respect  to  one 
of  the  mines  threatened  (the  Richland),  and 
preparations  of  like  character  were  in  prog- 
ress at  the  Hitchman  and  the  Glendale  at  the 
time  the  restraining  order  was  made*  in  this 
cause. 

If  there  be  any  practical  distinction  be- 
tween organizing  the  miners  and  organizing 
the  mine,  it  has  no  application  to  this  case. 
Unionizing  the  miners  is  but  a  step  in  the 
process  of  unionizing  the  mine,  followed  by 
the  latter  almost  as  a  matter  of  course. 
Plaintiff  is  as  much  entitled  to  prevent  the 
first  step  as  the  second,  so  far  as  its  own 
employees  are  concerned,  and  to  be  protected 
against  irreparable  injury  resulting  from 
either.  Besides,  the  evidence  shows,  without 
any  dispute,  that  defendants  contemplated 
no  half-way  measures,  but  were  bent  on  or- 
ganizing the  mine,  the  ''consent"  of  plaintiff 
to  be  procured  through  such  a  control  of  its 
employees  as  would  render  any  further  inde- 
pendent operation  of  the  mine  out  of  the 
question.  This  is  evident  from  the  discus- 
sions and  resolutions  of  the  international  and 
sub-district  conventions,  from  what  was  said 
by  defendants  Green,  Zelenka,  and  Watkins 
to  plaintiff's  manager,  and  to  the  operator 
of  the  Richland,  and  from  all  that  was  said 
and  done  by  Hughes  in  his  effort  to  organize 
the  Hitchman,  Glendale,  and  Richland  mines. 

In  short,  at  the  time  the  bill  was  filed, 
defendants,  althou^  having  full  notice  of 
the  terms  of  employment  existing  between 
plaintiff  and  its  miners,  were  engaged  in  an 
earnest  effort  to  subvert  those  relations  with- 
out plaintiff's  consent,  and  to  alienate  a 
sufficient  number  of  the  men  to  shut  down 
the  lyne,  to  the  end  that  the  fear  of  losses 
through  stoppage  of  operations  might  coerce 
plaintiff  into  "recognizing  the  union"  at  the 
cost  of  its  own  independence.  The  methods 
resorted  to  by  their  ^'organizer"  were  such 
as  have  been  described.  The  legal  conse- 
quences remain  for  discussion. 

[240]  The  facts  we  have  recited  are  either 
admitted  or  else  proved  by  clear  and  undis- 
puted evidence  and  indubitable  inferences 
therefrom.  The  proceedings  of  the  interna- 
tional and  sub-district  conventions  were 
shown  by  the  introduction  of  official  verbatim 


reports,  properly  authenticated.  It  is  ob- 
jected that  these  proceedings,  especially  in 
80  far  as  they  include  the  declarations  and 
conduct  of  others  than  the  answering  defend- 
ants, are  not  admissible  because  the  existence 
of  a  criminal  or  unlawful  conspiracy  is  uot 
made  to  appear  by  evidence  cUiunde.  The  ob- 
jection is  untenable.  In  order  that  the  dec- 
larations and  conduct  of  third  parties  may 
be  admissible  in  such  a  case,  it  is  necessary 
to  show  by  independent  evidence  that  there 
was  a  combination  between  them  and  defend- 
ants, but  it  is  not  necessary  to  show  by  in- 
dependent evidence  that  the  combination  was 
criminal  or  otherwise  unlawful.  The  element 
of  illegality  may  be  shown  by  the  declara- 
tions themselves.  The  rule  of  evidence  is 
commonly  applied  in  criminal  cases,  but  is  of 
general  operation;  indeed,  it  originated  in 
the  law  of  partnership.  It  depends  upon  the 
principle  that  when  any  number  of  persona 
associate  themselves  together  in  the  prosecu- 
tion of  a  common  plan  or  enterprise,  lawful 
or  unlawful,  from  the  very  act  of  association 
there  arises  a  kind  of  partnership,  each  mem- 
ber being  constituted  the  agent  of  all,  so  tiiat 
the  act  or  declaration  of  one,  in  furtherance 
of  the  common  object,  is  the  act  of  all,  and 
is  admissible  as  primary  and  original  evi- 
dence against  them.  Pleasants  v.  Fant,  22 
Wall.  116,  119,  22  U.  S.  (L.  ed.)  780,  7S2: 
Connecticut  Mut.  L.  Ins.  Co.  ▼.  Hillmon,  188 
U.  S.  208,  218,  23  S.  Ct.  294,  47  U.  S.  (L.  ed.) 
446,  451;  Story  Part,  §§  107,  108;  1  Green- 
leaf  Ev.  §§  112,  113  (184  b,  c);  2  Starkie 
Ev.  (2d  ed.)  25,  26;  King  ▼.  Hardwick.  11 
East  (Eng.)  578,  585,  589;  Sandilands  v. 
Marsh,  2  B.  &  Aid.  (Eng.)  673,  679;  Wood 
v.  Braddick,  1  Taunt.  (Eng.)  104,  105;  Van 
Reimsdyk  v.  Kane  (Story,  J.),  1  Gall.  630, 
635,  28  Fed.  Cas.  16,872;  Aldrich  v.  Warren, 
16  Me.  465,  [250]  468;  Pierce  v.  Wood,  23 
N.  H.  519,  531;  Page  v.  Parker,  40  N.  H. 
47,  62;  State  v.  Thibeau,  30  Vt.  100,  105; 
Jenne  v.  Joslyn,  41  Vt.  478,  484;  Locke  v. 
Stearns,  1  Mete.  (Mass.)  560,  563,  35  Am. 
Dec.  382;  Love  ▼.  Dalrymple,  117  Pa.  St.  664, 
568,  12  Atl.  567;  Main  v.  Aukam,  4  App. 
Gas.  (D.  C.)  51,  56. 

Upon  a  kindred  principle,  the  declarations 
and  conduct  of  an  agent,  within  the  scope 
and  in  the  course  of  his  agency,  are  admis- 
sible as  original  evidence  against  the  prin- 
cipal, just  as  his  own  declarations  or  conduct 
would  be  admissible.  Barreda  v.  Silsbee,  21 
How.  146,  164,  165,  16  U.  S.  (L.  ed.)  86,  92; 
Vicksburg,  etc.  R.  Co.  v.  O'Brien,  119  U.  S. 
99,  104,  7  8.  Ct.  118,  30  U.  S.  (L.  ed.)  299, 
301;  LaAbra  Silver  Min.  Co.  v.  U.  S.  175 
U.  S.  423,  498,  20  S.  Ct.  168,  44  U.  8.  (L. 
ed.)  223,  250.  And  since  the  evidence  of 
Hughes'  agency  is  clear  and  undisputed— 
that  as  the  representative  of  a  voluntary  as- 
sociation of  which  the  answering  defendants 
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were  active  members,  and  in  the  execution 
of  a  purpose  to  which  they  all  had  given 
consent,  and  in  which  some  of  them  were 
actively  co-operating,  he  was  engaged  in  an 
effort  to  organize  the  coal  mines  of  the  Pan- 
handle District— it  is  equally  clear  that  his 
declarations  and  conduct  while  so  doing  are 
e?ideutial  against  the  defendants. 

What  are   the  legal  consequences  of  the 
facts  that  have  been  detailed? 

That  the  plaintiff  was  acting  within  its 
lawful  rights  in  employing  its  men  only  upon 
terms  of  continuing  nonmembership  in  the 
United  Mine  Workers  of  America  is  not  open 
to  question.  Plaintiff's  repeated  costly  expe- 
riences of  strikes  and  other  interferences 
while  attempting  to  "run  union"  were  a  suffi- 
cient explanation  of  its  resolve  to  run  "non- 
union," if  any  were  needed.  But  neither 
explanation  nor  justification  is  needed. 
Whatever  may  be  the  advantages  of  "Collec- 
tiTe  bargaining,"  it  is  not  bargaining  at  all, 
in  any  just  sense^  unless  it  is  voluntary  on 
both  sides.  The  same  liberty  which  enables 
men  to  form  unions,  and  through  the  union 
to  enter  into  agreements  [251]  with  employ* 
erg  willing  to  agree,  entitles  other  men  to 
remain  independent  of  the  union  and  other 
employers  to  agree  with  them  to  employ  no 
man  who  owes  any  allegiance  or  obligation 
to  the  union.  In  the  latter  case,  as  in  the 
former,  the  parties  are  entitled  to  be  pro- 
tected by  the  law  in  the  enjoyment  of  the 
benefits  of  any  lawful  agreement  they  may 
make.  This  court  repeatedly  has  held  that 
the  employer  is  as  free  to  make  non-member- 
ship in  a  uAion  a  condition  of  employment, 
as  the  working  man  is  free  to  join  the  union, 
and  that  this  is  a  part  of  the  constitutional 
rights  of  personal  liberty  and  private  prop- 
erty, not  to  be  taken  away  even  by  legisla- 
tion, unless  through  some  proper  exercise  of 
the  paramount  police  power.  Adair  v.  U.  S. 
208  U.  S.  161,  174,  13  Ann.  Caa.  764,  28 
S.  Ct.  277,  52  U.  S.  (L.  ed.)  436,  442;  Cop- 
page  V.  Kansas,  236  U.  S.  1,  14,  35  S.  Ct. 
240,  59  U.  S.  (L.  ed.)  441,  446,  L.R.A.1915C 
060.  In  the  present  case,  needless  to  say, 
there  is  no  act  of  legislation  to  which  defend- 
ants may  resort  for  justification. 

Plaintiff,  having  in  the  exercise  of  its 
undoubted  r^hts  established  a  working  agree- 
ment between  it  and  its  employees,  with  the 
free  assent  of  the  latter,  is  entitled  to  be 
protected  in  the  enjoyment  of  the  resulting 
status^  as  in  any  other  legal  right.  That  the 
employment  was  "at  will,"  and  terminable 
by  either  party  at  any  time,  is  of  no  conse- 
quence. In  Traax  v.  Raich,  239  U.  S.  33, 
38,  Ann.  Cas.  1917B  283,  36  S.  Ct  7,  60 
C.  8.  (L.  ed.)  131,  134,  L.R.A.1916D  545, 
this  court  ruled  upon  the  precise  question  as 

follows:     "It  is  said  that  the  bill  does  not 

Bhow  an  employment  for  a  term,  and  that 


under  an  employment  at  will  the  complainant 
could  be  discharged  at  any  time  for  any  rea- 
son or  for  no  reason,  the  motive  of  the  em- 
ployer being  immaterial.  The  conclusion, 
however,  that  is  sought  to  be  drawn  is  too 
broad.  The  fact  that  the  employment  is  at 
the  will  of  the  parties,  respectively,  does  not 
make  it  one  at  the  will  of  others.  The  em- 
ployee has  manifest  interest  in  the  freedom 
of  the  employer  to  exercise  his  judgment 
without  ill^^l  interference  or  compulsion, 
and,  by  the  weight  [252]  of  authority,  the 
unjustified  interference  of  third  persons  is* 
actionable  although  the  employment  is  at 
will."    (Citing  many  eases.) 

In  shorty  plaintiff  was  and  is  entitled  to 
the  good  will  of  its  employees,  precisely  as 
a  merchant  is  entitled  to  the  good  will  of 
his  customers  although  they  are  under  no 
obligation  to  continue  to  deal  with  him.  The 
value  of  the  relation  lies  in  the  reasonable 
probability  that  by  properly  treating  its  em- 
ployees, and  paying  them  fair  wages,  and 
avoiding  reasonable  grounds  of  complaint,  it 
will  be  able  to  retain  them  in  its  employ, 
and  to  fill  vacancies  occurring  from  time  to 
time  by  the  employment  of  other  men  on  the 
same  terms.  The  pecuniary  value  of  such 
reasonable  probabilities  is  incalculably  great, 
and  is  recognized  by  the  law  in  a  variety  of 
relations.  See  Brennan  v.  United  Hatters 
of  North  America  (cited  with  approval  in 
Truax  v.  Raich,  supra),  73  N.  J.  L.  729,  749, 
9. Ann.  Cas.  698,  65  Atl.  165,  118  Am.  St. 
Rep.  727,  9  L.R.A.(N.S.)  254;  Brown  v. 
Honiss,  74  N.  J.  L.  501,  514  et  seq.  68  Atl. 
150;  Jersey  City  Printing  Co.  v.  Cassidy,  63 
N.  J.  Eq.  759,  767,  53  Atl.  230;  Walker  v. 
Cronin,  107  Mass.  555,  565-566;  Moran  v. 
Dunphy,  177  Mass.  485,  59  N.  E.  125,  83  Am. 
St.  Rep.  289,  52  L.R.A.  115,  and  cases  there 
cited ;  L.  D.  Wilcutt,  etc.  Co.  v.  Driscoll,  200 
Mass.  110,  117,  85  N.  £.  897,  23  L.R.A.(N.S.) 
1236,  etc. 

The  right  of  action  for  persuading  an  em- 
ployee to  leave  his  employer  is  universally 
recognized — nowhere  more  clearly  than  in 
West  Virginia — and  it  rests  upon  funda- 
mental principles  of  general  application,  not 
upon  the  English  statute  of  laborers.  Thack- 
er  Coal  Co.  v.  Burke,  59  W.  Va.  253,  255; 
8  Ann.  Cas.  885,  886,  53  S.  E.  161,  5  L.R.A. 
(N.S.)  1091;  Walker  v.  Cronin,  107  Mass. 
555,  567;  Angle  v.  Chicago,  etc.  R.  Co.  151 
U.  S.  1,  13,  14  S.  Ct.  240,  38  U.  S.  (L.  ed.) 
55,  63;  Noice  v.  Brown,  39  N.  J.  L.  569,  57?. 
'  We  turn  to  the  matters  set  up  by  way  of 
justification  or  excuse  for  defendants'  inter- 
ference with  the  situation  existing  at  plain- 
tiffs mine. 

The  case  inTolves  no  question  of  the  rights 
of  employees.  [253]  Defendants  have  no 
agency  for  plaintiff's  employees,  nor  do  they 
assert  any  disagreement  or  grievance  in  their 
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behalf.  In  fact,  there  is  none;  but,  if  there 
were,  defendants  could  not,  without  agency, 
set  up  any  rights  that  employees  might  have. 
The  right  of  the  latter  to  strike  would  not 
give  to  defendants  the  right  to  instigate  a 
strike.    The  difference  is  fundamental. 

It  is  suggested  as  a  ground  of  criticism 
that  plaintifT  endeavored  to  secure  a  closed 
non-union  mine  through  individual  agree* 
meuts  with  its  employees,  as  if  this  furnished 
some  sort  of  excuse  for  the  employment  of 
coercive  measures  to  secure  a  closed  union 
shop  through  a  collective  agreement  with  the 
Union.  It  is  a  sufficient  answer,  in  law,  to 
repeat  that  plaintiff  had  a  legal  and  consti- 
tutional right  to  exclude  union  men  from  its 
employ.  But  it  may  be  worth  while  to  say, 
in  addition:  first,  that  there  was  no  middle 
ground  open  to  plaintiff;  no  option  to  have 
an  "open  shop"  employing  union  men  and 
non-union  men  indifferently;  it  was  the  Union 
that  insisted  upon  closed-shop  agreements,  re- 
quiring even  carpenters  employed  about  a 
mine  to  be  members  of  the  Union,  and  making 
the  employment  of*  any  non-union  man  a 
ground  for  a  strike;  and  secondly,  plaintiff 
was  in  the  reasonable  exercise  of  its  rights  in 
excluding  all  union  men  from  its  employ, 
having  learned,  from  a  previous  experience, 
that  unless  this  were  done  union  organizers 
might  gain  access  to  its  mine  in  the  guise  of 
laborers. 

Defendants  set  up,  by  way  of  justification 
or  excuse,  the  right  of  workingmen  to  form 
unions,  and  to  enlarge  their  membership  by 
inviting  other  workingmen  to  join.  The  right 
is  freely  conceded,  provided  the  objects  of  the 
union  be  proper  and  legitimate,  which  •  we 
assume  to  be  true,  in  a  general  sense,  with 
respect  to  the  Union  here  in  question.  Qom- 
pers  V.  Bucks  Stove,  etc.  Co.  221  U.  S.  418, 
439,  31  S.  Ct.  492,  56  U.  S.  (L.  ed.)  797, 
805,  84  L.R.A.(N.S.)  874.  The  cardinal  error 
of  defendants'  position  lies  [254]  in  the  as- 
sumption that  the  right  is  so  absolute  that 
it  may  be  exercised  under  any  circumstances 
and  without  any  qualification;  w^hereas  in 
truth,  like  other  rights  that  exist  in  civilized 
society,  it  must  always  be  exercised  with  rea- 
sonable regard  for  the  conflicting  rights  of 
others.  Brennan  v.  United  Hatters  of  North 
America,  73  N.  J.  L.  729,  749,  9  Ann.  Cas. 
698,  65  Atl.  165,  118  Am.  St.  Rep.  727,  9 
L.R.A.(N.S.)  254.  The  familiar  maxim,  8io 
utere  tuo  ut  alieiMim  non  laedaa — ^literally 
translated,  "So  use  your  own  property  as  not 
tp  injure  that  of  another  person,"  but  by 
more  proper  interpretation,  "so  as  not  to* 
injure  the  rightt  of  another,"  (Broom's  Leg. 
Max.  8th  ed.  289) — applies  to  conflicting 
rights  of  every  description.  For  example, 
where  two  or  more  persons  are  entitled  to  use 
the  same  road  or  passage,  each  one  in  using 
it  is  under  a  duty  to  exercise  care  not  to 


interfere  with  its  use  by  the  others,  or  to 
damage  them  while  they  are  using  it.  And 
a  most  familiar  application  is  the  action  for 
enticing  an  employee,  in  which  it  never  was 
a  justification  that  defendant  wished  to  re- 
tain for  himself  the  services  of  the  employee. 
1  Black  Com.  429;  3  Id.  142. 

Now,  assuming  defendants  were  exercising, 
through  Hughes,  the  right  to  invite  men  to 
join  their  Union,  still  they  had  plain  notice 
that  plaintiff's  mine  was  run  "non-union,'' 
that  none  of  the  men  had  a  right  to  remain 
at  work  there  after  joining  the  Union,  and 
that  the  observance  of  this  agreement  was 
of  great  importance  and  value  both  to  plain- 
tiff and  to  its  men  who  had  voluntarily  made 
the  agreement  and  desired  to  continue  work- 
ing under  it.  Yet  defendants,  far  from  exer- 
cising any  care  to  refrain  from  unnecessarily 
injuring  plaintiff,  deliberately  and  advisedly 
selected  that  method  of  enlarging  their  mem- 
bership which  would  inflict  the  greatest  in- 
jury upon  plaintiff  and  its  layaX  nmployfiw. 
Every  Hitchman  miner  who  joined  Hughes' 
"secret  order"  and  permitted  his  name  to  be 
entered  upon  Hughes'  list  was  guilty  of  a 
breach  of  his  contract  of  employment  and 
[255]  acted  a  lie  whenever  thereafter  he  en- 
tered plaintiff's  mine  to  work.  Hughes  not 
only  connived  at  this,  but  must  be  deemed  to 
have  caused  and  procured  it,  for  it  was  the 
main  feature  of  defendajits'  plan,  the  sine 
qua  non  of  their  programme.  Evidently  it 
was  deemed  to  be  necessary,  in  order  to  "or- 
ganize the  Panhandle  by  a  strike  movement," 
that  at  the  Hitchman,  for  example,  man  after 
man  should  be  persuaded  to  join  the  Union, 
and  having  done  so  to  remain  at  work,  keep- 
ing the  employer  in  ignorance  of  their  num- 
ber and  identity,  until  so  many  had  joined 
that  by  stopping  work  in  a  body  they  could 
coerce  the  employer  and  the  remaining  min- 
ers to  "organize  the  mine,"  that  is,  to  make 
an  agreement  that  none  but  members  of  the 
Union  should  be  employed,  that  terms  of  em- 
ployment should  be  determined  by  negotia- 
tion not  with  the  employees  but  with  unioa 
ofiicers — ^perhaps  residents  of  other  States 
and  employees  of  competing  mines — and  that 
all  questions  in  controversy  between  the  mine 
operator  and  the  miners  should  likewise  he 
settled  with  outsiders. 

True,  it  is  suggested  that  under  the  exist- 
ing contract  an  employee  was  not  called  upon 
to  leave  plaintiff's  employ  until  he  actually 
joined  the  Union,  and  that  the  evidence  shows 
only  an  attempt  by  Hughes  to  induce  the 
men  to  agree  to  join,  but  no  attempt  to  in- 
duce them  to  violate  their  contract  by  failing 
to  withdraw  from  plaintiff's  employment 
after  actually  joining.  But  in  a  court  of 
equity,  which  looks  to  the  substance  and 
essence  of  things  and  disregards  matters  of 
form  and  technical  nicety,  it  is  sufficient  to 
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Bay  that  to  induce  men  to  agree  to  join  is 
but  a  mode  of  inducing  them  to  join,  and 
that  when  defendants  "had  sixty  men  >pvho 
had  signed  up  or  agreed  to  join  the  organiza- 
tion at  Hitchman,'*  and  were  "going  to  shut 
the  mine  down  as  soon  as  they  got  a  few 
more  men,"  the  sixty  were  for  practical  pur- 
poses, and  therefore  in  the  sight  of  equity, 
already  members  of  the  [256]  Union,  and  it 
needed  no  formal  ritual  or  taking  of  an  oath 
to  constitute  them  such;  their  uniting  with 
the  Union  in  the  plan  to  subvert  the  system 
of  employment  at  the  Hitchhian  mine,  to 
which  they  had  voluntarily  agreed  and  upon 
which  their  employer  and  their  fellow  em- 
ployees were  relying,  was  sufficient. 

But  the  facts  render  it  plain  that  what 
the  defendants  were  endeavoring  to  do  at  the 
Hitchman  mine  and  neighboring  mines  can- 
cot  be  treated  as  a  bona  fide  effort  to  enlarge 
the  membership  of  the  Union.  There  is  no 
evidence  to  show,  nor  can  it  be  inferred,  that 
defendants  intended  or  desired  to  have  the 
men  at  these  mines  join  the  Union,  unlets 
they  could  organize  the  mines.  Without  this, 
the  new  members  would  be  added  to  the  num- 
ber of  men  competing  for  jobs  in  the  organ- 
ized districts,  while  non-union  men  would 
take  their  places  in  the  Panhandle  mines. 
Except  as  a  means  to  the  end  of  compelling 
the  owners  of  these  mines  to  change  their 
method  of  operation,  the  defendants  were 
not  seeking  to  enlarge  the  union  membership. 

In  any  aspect  of  the  matter,  it  cannot  be 
iaid  that  defendants  were  pursuing  their  ob- 
ject by  lawful  means.  The  question  of  their 
intentions — of  their  bona  fides — cannot  be  ig- 
nored. It  enters  into  the  question  of  malice. 
As  Bowen,  L.  J.,  justly  said,  in  the  Mogul 
Steamship  Case,  23  Q.  B.  D.  (Eng.)  613, 
"intentionally  to  do  that  which  is  calculated 
in  the  ordinary  course  of  events  to  damage, 
«nd  which  does,  in  fact,  damage  another  in 
that  other  person's  property  or  trade,  is  aC' 
tionable  if  done  without  just  cause  or  excuse." 
And  the  intentional  infliction  of  such  damage 
upon  another,  without  justification  or  excuse, 
is  malicious  in  law.  Bitterman  v.  Louisville, 
etc.  R.  Co.  207  U.  S.  206,  223,  12  Ann.  Gas. 
«93,  28  8.  Ct.  91,  52  U.  8.  (L.  ed.)  171, 
183;  Brennan  v.  United;  Hatters  of  North 
America,  73  N.  J.  L.  720,  744  et  seq.  9  Ann. 
Cas.  698,  65  Atl.  165,  118  Am.  St.  Rep.  727, 
9  L.R.A.(N.S.)  254,  and  cases  cited.  Of 
eonrse,  in  a  court  of  equity,  when  passing 
Qpon  the  right  of  injunction,  damage  threat- 
ened, irremediable  by  action  at  law,  is  equiva- 
lent to  damage  done.  And  we  cannot  deem 
t257]  the  proffered  excuse  to  be  a  "fust 
cause  or  excuse,"  where  it  is  based,  as  in 
this  case,  upon  an  assertion  of  conflicting 
rights  that  are  sought  to  be  attained  by  un- 
fair methods,  and   for  the  very  purpose  of 


interfering  with  plaintiff's  rights,  of  which 
defendants  have  full  notice. 

Another  fundamental  error  in  defendants' 
position  consists  in  the  assumption  that  all 
measures  that  may  be  resorted  to  are  lawful 
if  they  are  ''peaceable" — ^that  is,  if  they  stop 
short  of  physical  violence,  or  coercion  through 
fear  of  it.  In  our  opinion,  any  violation  of 
plaintiff's  legal  rights  contrived  by  defendants 
for  the  purpose  of  inflicting  damage,  or  hav- 
ing that  as  its  necessary  effect,  is  as  plainly 
inhibited  by  the  law  as  if  it  involved  a  breach 
of  the  peace.  A  combination  to  procure  con- 
certed breaches  of  contract  by  plaintiff's  em- 
ployees constitutes  such  a  violation.  Flaccus 
V.  Smith,  199  Pa.  St.  128,  48  Atl.  894,  85 
Am.  St.  Rep.  779,  54  L.R.A.  640;  South  Wales 
Miners'  Federation  v.  Glamorgan  Coal  Co. 
[1905]  A.  C.  239,  244,  250,  253,  2  Ann.  Cas. 
436;  George  Jonas  Glass  Co.  v.  Glass  Bottle 
Blowers'  Assoc.  77  K.  J.  £q.  219,  223,  79 
Atl.  262,  41  L.R.A.(N.8.)  445. 

The  present  is  not  a  case  of  merely  with- 
holding from  an  employer  an  economic  need 
— ^as  a  supply  of  labor — until  he  assents  to 
be  governed  by  union  regulations.  Defend- 
ants have  no  supply  of  lal>or  of  which  plain- 
tiff stands  in  need.  By  the  statement  of 
defendant  Lewis  himself,  made  in  his  formal 
report  to  the  Indianapolis  convention  of  1907, 
out  of  more  than  370,000  coal  miners  in  the 
States  of  Pennsylvania,  Maryland,  Virginia, 
and  West  Virginia,  less  than  80,000  (about 
22  per  cent)  were  members  of  the  Union. 
Considering  the  Panhandle  separately,  doubt- 
less the  proportion  was  even  smaller,  and  the 
supply  of  non-union  labor  ample.  There  is 
no  reason  to  doubt  that  if  defendants  had 
been  actuated  by  a  genuine  desire  to  increase 
the  membership  of  the  Union  without  unnec- 
essary injury  to  the  known  rights  of  plaintiff, 
they  would  have  permitted  their  proselytes 
to  withdraw  from  plaintiff'.s  employ  when 
and  as  they  became  [258]  affiliated  with  the 
Union — as  their  contract  of  employment  re- 
quired them  to  do — and  that  in  this  event 
plaintiff  would  have  been  able  to  secure  an 
adequate  supply  of  non-union  men  to  take 
their  places.  It  was  with  knowledge  of  this, 
and  because  of  it,  that  defendants,  through 
Hughes  as  their  agent,  caused  the  new  mem- 
bers to  remain  at  work  in  plaintiff's  mine 
until  a  sufficient  number  of  men  should  be 
persuaded  to  join  so  as  to  bring  about  a 
strike  and  render  it  difficult  if  not  practi- 
cally impossible  for  plaintiff  to  continue  to 
exercise  its  undoubted  legal  and  constitu- 
tional right  to  run  its  mine  "non-union." 

It  was  one  thing  for  plaintiff  to  And,  from 
time  to  time,  comparatively  small  numbers 
of  men  to  take  vacant  places  in  a  going  mine, 
another  and  a  much  more  difficult  thing  to 
find  a  complete  gang  of  new  men  to  start  itp 
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a  mine  shut  down  by  a  strike,  when  there 
might  be  a  reaeqnable  apprehension  of  vio- 
lence at  the  hands  of  the  strikers  and  their 
sympathizers  The  disordered  condition  of  a 
mining  town  in  time  of  strike  is  matter  of 
common  knowledge.  It  was  this  kind  of  in- 
timidation, as  well  as  that  resulting  from  the 
large  organized  membership  of  the  Union, 
that  defendants  sought  to  exert  upon  plain- 
tiff, and  it  renders  pertinent  what  was  said 
by  this  court  in  the  Gompers  Case,  221  U.  S. 
418,  439,  31  S.  Ct.  492,  66  U.  S.  (L.  ed.) 
797,  805,  34  L.R.A.(N.S.)  874,  immediately 
following  the  recognition  of  the  right  to  form 
labor  unions:  "But  the  very  fact  that  it  is 
lawful  to  form  these  bodies,  with  multitudes 
of  members,  means  that  they  have  thereby 
acquired  a  vast  power,  in  the  presence  of 
which  the  individual  may  be  helpless.  This 
power,  when  unlawfully  used  against  one, 
cannot  be  met,  except  by  his  purchasing 
peace  at  the  cost  of  submitting  to  terms 
which  involve  the  sacrifice  of  rights  protected 
by  the  Constitution;  or  by  standing  on  such 
rights  and  appealing  to  the  preventive  pow- 
ers of  a  court  of  equity.  When  such  appeal 
is  made  it  is  the  duty  of  government  to 
protect  the  one  against  the  many  as  well  as 
the  many  against  the  one.'' 

[259]  Defendants'  acts  cannot  be  justified 
by  any  analogy  to  competition  in  trade. 
They  are  not  competitors  of  plaintiff;  and  if 
they  were  their  conduct  exceeds  the  bounds 
of  fair  trade.  Certainly,  if  a  competing 
trader  should  endeavor  to  draw  custom  from 
his  rival,  not  by  ofi'ering  better  or  cheaper 
goods,  employing  more  competent  salesmen, 
or  displaying  more  attractive  advertisements, 
but  by  persuading  the  rival's  clerks  to  desert 
him  under  circumstances  rendering  it  difficult 
or  embarrassing  for  him  to  fill  their  places, 
any  court  of  equity  would  grant  an  injunc- 
tion to  restrain  this  as  unfair  competition. 

Upon  all  the  facts,  we  are  constrained  to 
hold  that  the  purpose  entertained  by  defend- 
ants to  bring  about  a  strike  at  plaintiff's 
mine  in  order  to  compel  plaintiff,  through 
fear  of  financial  loss,  to  consent  to  the  union- 
ization of  the  mine  as  the  lesser  evil,  was  an 
unlawful  purpose,  and  that  the  methods  re- 
sorted to  by  Hughes — ^the  inducing  of  em- 
ployees to  unite  with  the  Union  in  an  effort 
to  subvert  the  system  of  employment  at  the 
mine  by  concerted  breaches  of  the  contracts 
of  employment  known  to  be  in  force  there, 
not  to  mention  misrepresentation,  deceptive 
statements,  and  threats  of  pecuniary  loss 
communicated  by  Hughes  to  the  men — ^were 
unlawful  and  malicious  methods,  and  not  to 
be  justified  as  a  fair  exercise  of  the  right  to 
increase  the  membership  of  the  Union. 

There  can  be  no  question  that  plaintiff  was 
threatened  with  danger  of  an  immediate 
strike  as  a  result  of  the  activities  of  Hughes. 


The  effect  of  hia  arguments  and  representa- 
tions is  not  to  be  judged  from  the  testimony 
of  those  witnesses  who  rejected  his  overtures. 
Naturally,  it  was  not  easy  for  plaintiff  to  find 
men  who  would  testify  that  they  had  agreed 
with  Hughes  to  break  their  contract  witli 
plaintiff.  One  such  did  testify.  But  the 
true  measure  of  the  extent  of  his  opemtions 
and  the  probability  of  his  carrying  them  to 
success  are  indicated  by  his  [260]  declaration 
to  Myers  that  he  had  about  enough  names 
at  the  HitchmsB  to  "crack  off,"  by  the  state- 
ment to  McKinley  that  twenty-four  men  at 
the  Glendale  mine  had  joined  the  organiza- 
tion, and  sixty  at  the  Hitchman,  and  by  the 
fact  that  they  actually  succeeded  in  shutting 
down  the  Richland  about  the  middle  of  Octo- 
ber. The  declaration  made  concerning  the 
Glendale  is  corroborated  by  the  evidence  of 
what  happened  at  that  mine. 

That  the  damage  resulting  from  a  strike 
would  be  irremediable  at  law  is  too  plain  for 
discussion. 

Therefore,  upon  the  undisputed  facts  of  the 
case,  and  the  indubitable  inferences  from 
them,  plaintiff  is  entitled  to  relief  by  injunc- 
tion. Having  become  convinced  by  three 
costly  strikes,  occurring  within  a  period  of 
as  many  years,  of  the  futility  of  attempting 
to  operate  under  a  closed-shop  agreement 
with  the  Union,  it  established  the  mine  on 
a  non-union  basis,  with  the  imanimous  ap- 
proval of  its  employees — ^in  fact  upon  their 
suggestion — and  under  a  mutual  agreement, 
assented  to  by  every  employee,  that  plaintiff 
would  continue  to  run  its  mine  non-union 
and  would  not  recognize  the  United  Mine 
Workers  of  America ;  that  if  any  man  wanted 
to  become  a  member  of  that  Union  he  was  at 
liberty  to  do  so,  but  he  could  not  be  a  mem- 
ber and  remain  in  plaintiff's  employ.  Under 
that  agreement  plaintiff  ran  its  mine  for  a 
year  and  more,  and,  so  far  as  appears,  with- 
out the  slightest  disagreement  between  it  and 
its  men,  and  without  any  grievance  on  their 
part.  Thereupon  defendants,  having  full  no- 
tice of  the  working  agreement  between  plain- 
tiff and  its  men,  and  acting  without  any 
agency  for  those  men,  but  as  representatives 
of  an  organization  of  mine  workers  in  other 
States,  and  in  order  to  subject  plaintiff  to 
such  participation  by  the  Union  in  the  man- 
agement of  the  mine  as  necessarily  results 
from  the  making  of  a  closed-shop  agreement, 
sent  their  agent  to  the  mine,  who,  with  full 
notice  of,  and  for  the  very  purpose  of  sub- 
verting, [261]  the  status  arising  from  plain- 
tiffs working  agreement  and  subjecting  the 
mine  to  the  Union  control,  proceeded,  without 
physical  violence,  indeed,  but  by  persuasion 
acc(mipanied  with  threats  of  a  reduction  of 
wages  and  deceptive  statements  as  to  the 
attitude  of  the  mine  management,  to  induce 
plaintiff's  employees  to  join  the  Union  and 
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at  the  same  time  to  break  their  agreement 
with  plaintiff  by  remaining  in  its  employ 
after  joining;  and  this  for  the  purpose  not 
of  enlarging  the  membership  of  the  Union, 
but  of  coercing  plaintiff,  through  a  strike  or 
the  threat  of  one,  into  recognition  of  the 
Union. 

As  against  the  answering  defendants,  plain- 
tiff's right  to  an  injunction  is  clear;  as  to 
the  others  named  as  defendants,  but  not 
served  with  process,  the  decree  is  erroneous, 
as  already  stated. 

Respecting  the  sweep  of  the  injunction,  we 
differ  somewhat  from  the  result  reached  by 
the  District  Court. 

So  far  as  it  restrains — (1)  Interfering  or 
attempting  to  interfere  with  plaintiff's  em- 
ployees for  the  purpose  of  unionizing  plain* 
tiff's  mine  without  its  consent,  by  represent- 
ing or  causing  to  be  represented  to  any  of 
plaintiff's  employees,  or  to  any  person  who 
might  become  an  employee  of  plaintiff,  that 
such  person  will  suffer  or  is  likely  to  suffer 
some  loss  or  trouble  in  continuing  in  or  ia 
entering  the  employment  of  plaintiff,  by  rea- 
son of  plaintiff  not  recognizing  the  Union,  or 
because  plau^tiff  runs  a  non-imion  mine;   (2) 
Interfering  or  attempting  to  interfere  with 
plaintiff's  employees  for  the  purpose  of  union< 
izing  the  mine   without   plaintiff's   consent, 
and  in  aid  of  such  purpose  knowingly  and 
wilfully    bringing    about    the    breaking    by 
plaintiff's  employees  of  contracts  of  service 
iaown  at  the  time  to  exist  with  plaintiff's 
present  and  future  employees;   (3)  Knowing- 
ly and  wilfully  enticing  plaintifTs  employees, 
present  or  future,  to  leave  plaintiff's  service 
on  the  ground  that  plaintiif  docs  not  recog- 
nize the  United  Mine  ^Workers  of  America  or 
runs  a  non-union  mine,  [262]  etc.;    (4)   In- 
terfering   or    attempting    to    interfere    with 
plaintiff's    employees   so    as   knowingly    and 
wilfully  to  bring  about  the  breaking  by  plain- 
tiff's employees,  present  and  future,  of  their 
contracts   of   service,  known   to   the   defend* 
ints  to  exist,  and  especially  from  knowingly 
and  wilfully  enticing  such  employees,  pres- 
ent or  future,  to  leave  plain tifFs  service  with- 
out plaintiff's  consent;    (5)    Trespassing  on 
or  entering  upon  the  grounds  and  premises 
of  pUiintiff  or  its  mine  for  the  purpose  of 
interfering    therewith    or   hindering    or    ob- 
structing its  business,  or  with  the  purpose 
of  compelling  or  inducing,  by  threats,  intimi- 
dation, violent  or  abusive  language,  or  per- 
suasion, any  of  plaintiff's  employees  to  refuse 
or  fail  to  perform  their  duties  as  such;  and 
(6)  Compelling  or  inducing  or  attempting  to 
.  compel  or  induce,  by  threats,  intimidation, 
or  abusive  or  violent  language,  any  of  plain- 
tiff's employees  to  leave  ita  service  or  fail  or 
refuse  to  perform  their  duties  as  such  em- 
ployees, or  compelling  or  attempting  to  com- 
pel by  like  means  any  person  desiring  to  seek 


employment  in  plaintiff's  mine  and  works 
from  BO  accepting  employment  therein; — ^the 
decree  is  fully  supported  by  the  proofs.  But 
it  goes  further,  and  awards  an  injunction 
against  picketing  and  against  acts  of  physical 
violence,  and  we  find  no  evidence  that  either 
of  these  forms  of  interference  was  threatened. 
The  decree  should  be  modified  by  eliminating 
picketing  and  physical  violence  from  the 
sweep  of  the  injunction,  but  without  preju- 
dice to  plaintiff's  right  to  obtain  an  injunc- 
tion hereafter  against  these  forms  of  inter- 
ference if  proof  shall  be  produced,  either  in 
procec'dings  supplemented  to  this  action  or  in 
an-  independent  action,  that  such  an  injunc- 
tion is  needed. 

The  decree  of  the  Circuit  Court  of  Appeals 
is  reversed,  and  the  decree  of  the  District 
Court  is  modified  as  above  stated,  and  as  so 
modified  it  is  affirmed,  and  the  cause  is  re- 
manded to  the  District  Court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

[263]  Bbandeis,  J.  {diasenting) . — ^This 
suit  was  begun  October  24,  1907.  The  Hitch- 
man  Coal  &  Coke  Company,  plaintiff  below, 
is  the  owner  of  a  coal  mine  in  West  Virginia. 
John  Mitchell  and  nine  others,  defendants 
below,  were  then  the  chief  executive  officers 
of  the  United  Mine  Workers  of  America  and 
of  its  district  and  sub-district  organizations 
having  "jurisdiction"  over  the  territory  in 
which  plaintifTs  mine  is  situated;  and  were 
sued  both  individually  and  as  such  officers. 
Tlie  mine  had  been  "unionized"  about  three 
years  prior  to  April  16th,  1906;  and  until 
about  that  date  was  operated  as  a  ''union" 
mine,  under  a  collective  agreement  with  a 
local  union  of  the  United  Mine  Workers  of 
America.  Then  a  strike  was  declared  by  the 
union;  and  a  short  shut-down  followed. 
While  the  strike  so  declared  was  still  in  force, 
as  the  bill  alleges,  the  company  re-opened 
the  mine  as  a  closed  non-union  mine.  There- 
after persons  applying  for  work  were  required 
as  a  condition  of  obtaining  employment  to 
agree  that  they  would  not,  while  in  the  serv- 
ice of  the  company,  be  a  member  of  the  union, 
and  if  they  joined  the  union  would  withdraw 
from  the  company's  employ.! 

t  About  two  months  after  the  restraining 
order  was  issued  in  this  case  the  plaintiff 
company  began  the  practice  of  requiring  ajp- 
plicants  for  work  to  sign  employment  cards, 
in  the  following  terms: 

"I  am  employed  by  and  work  for  the  Hitch- 
man  Coal  &  Coke  Cfompany  with  the  express 
understanding  that  I  am  not  a  member  of 
the  United  Mine  Workers  of  America,  and 
will  not  become  so  while  an  employee  of  the 
Hitchman  Coal  &  Coke  Company;  that  the 
Hitchman  Coal  &  Coke  Company  is  run  non- 
union and  agrees  with  me  that  it  will  run 
non-union  while  I  am  in  its  employ.     If  at 
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[264]  Alleging  that  efforts  were  being  made 
illegally  to  union ixe  its  mine  "without  its 
consent/'  the  company  brought  in  the  United 
States  Circuit  (now  District )  Court  for  the 
Northern  District  of  West  Virginia  this  suit 
to  enjoin  such  efforts.  District  Judge  Day- 
ton granted  a  restraining  order  upon  the 
filing  of  the  bill.  An  order  was  entered  May 
26,  1908,  continuing  it  as  a  temporary  injunc- 
tion. A  motion  to  modify  the  same  was  de- 
nied, September  21,  1909.  172  Fed.  963.  An 
appeal  from  this  order  was  dismissed  by  the 
Circuit  Court  of  Appeals,  March  11,  1910. 
176  Fed.  549.  The  case  was  then  heard  on 
the  merits ;  defendants  having  denied  in  their 
answer  all  the  charges  of  unlawful  conduct 
set  forth  in  the  bill;  and  on  January  18, 
1913,  a  decree  was  entered  for  a  perpetual 
injunction  substantially  in  the  form  of  the 
restraining  order.  202  Fed.  512.  This  decree 
was  reversed  by  the  Circuit  Court  of  Appeals 
on  June  1,  1914  (214  Fed.  685) ;  but  a  stay 
was  granted  pending  an  application  to  this 
court  for  a  writ  of  certiorari.  The  company 
appealed  to  this  court  and  also  applied  for 
a  writ  of  certiorari.  The  appeal  was  dis- 
missed, as  the  jurisdiction  of  [265]  the  Cir- 
cuit (District)  Court  was  rested  wholly  upon 
diversity  of  citizenship,  plaintiff  being  a  cor- 
poration organized  under  the  laws  of  West 
Virginia  and  all  the  defendants  citizens  and 
residents  of  other  States.  241  U.  S.  644. 
A  writ  of  certiorari  was  granted,  however, 
March  13,  1916.  The  case  was  argued  at 
that  term  and  a  reargument  was  ordered. 

The  District  Court  held  that  the  United 
Mine  Workers  of  America  with  its  subordi- 
nate branches  constitutes  an  unlawful  organ- 
ization— illegal  both  under  the  law  of  West 
Virginia  and  under  the  Federal  Anti-Trust 
Act;  that  its  long  continued  effort  to  unionize 
the  mines  of  W^est  Virginia  had  not  been  "in 
the  interest  either  of  the  betterment  of  mine 
labor  in  the  State  or  of  upholding  that  free 
commerce  in  coal  between  the  States  guaran- 
teed by  Federal  law,"  but  to  restrain  if  not 
destroy  it  for  the  benefit  of  "rival  operators 
and  producers  in  Ohio,  Western  Pennsylva- 


any  time  I  am  employed  by  the  Hitchman 
Coal  &  Coke  Company  I  want  to  become  con- 
nected with  tlie  United  Mine  Workers  of 
America,  or  any  affiliated  organization,  I 
agree  to  withdraw  from  the  employment  of 
said  company,  and  agree  that  while  I  am 
in  the  employ  of  that  company  1  will  not 
make  any  efforts  amongst  its  employees  to 
bring  about  the  unionizing  of  that  mine 
against  the  company's  wish.  I  have  either 
read  the  above  or  heard  the  same  read." 

Prior  to  that  time,  the  agreement  rested  in 
oral  understanding  merely,  and  is  sufficiently 
indicated  in  the  following  excerpts  from  the 
testimony  of  the  mine  superintendent  as  to 
what  he  told  the  men  applying  for  employ- 
ment: 


nia,  Illinois,  and  Indiana,  competitive  fields'* 
in  which  the  mines  had  been  unionized;  and 
that  "in  pursuit  of  its  unlawful  purposes" 
the  union  "have  sought  and  still  seek  to  com- 
pel the  plaintiff  ...  to  submit  to  con- 
tractual relations  with  it  as  an  organization 
relating  to  the  employment  of  labor  and  pro- 
duction contrary  to  the  will  and  wish  of  said 
company;  that  its  officers,  in  pursuance  of 
such  unlawful  effort  to  monopolize  labor  and 
restrain  trade,  and  with  knowledge  of  the 
express  contracts  existing  between  this  plain- 
tiff and  its  employees,  have  unlawfully  sought 
to  cause  the  breach  of  the  said  contracts  on 
the  part  of  its  said  employees." 

The  decree,  besides  the  usual  injunction 
against  threat,  intimidation,  force  or  vio- 
lence, and  against  inducing  breaches  of  em- 
ployees' contracts  or  trespassing  upon  plain- 
tiffs  property,  enjoined  defendants  (and 
others  hereinafter  described),  among  other 
things,  from — 

1.  "Representing  ["for  the  purpose  of 
unionizing  plain tifl^s  mine  without  plaintiffs 
consent"]  ...  to  [266]  any  of  plaintifTs 
employees,  or  to  any  person  who  might  be- 
come an  employee  of  plaintiff,  that  such  per- 
son ...  is  likely  to  suffer  some  loss  or 
trouble  in  continuing  in  or  in  entering  the 
employment  of  plaintiff,  .  .  .  representing 
.  .  .  to  such  employee  .  •  .  that  such 
loss  or  trouble  .  .  .  may  come  by  reason 
of  plaintiff  not  recognizing  the  United  Mine 
Workers  of  America,  or  because  plaintiff  runs 
a  non-union  mine." 

2.  "  .  .  .  knowingly  and  wilfully  en- 
ticing ["for  the  purpose  of  unionizing  plain- 
tiff's mine  without  plaintiff's  consent"]  plain- 
tiff's employees,  present  or  future,  .  .  .  t5 
leave  plaintiff's  service,  giving  or  assigning 
.  .  .  as  a  reason  for  .  .  .  leaving  of 
plaintiff's  service,  that  plaintiff  does  not  rec- 
ognize the  United  Mine  Workers  of  America, 
or  that  plaintiff  runs  a  non-union  mine." 

3.  "  .  .  .  knowingly  and  wilfully  en- 
ticing plaintiff's  employees,  present  or  future, 
.     .     .     to  leave  plaintiff's  service,  without 


"I  also  told  them  that  any  man  who  wanted 
to  become  a  member  of  the  United  Mine 
Workers — ^that  that  was  his  business— but  he 
could  not  be  a  member  of  the  United  Mine 
Workers  and  be  affiliated  with  the  United 
Mine  Workers  and  be  under  the  employ  of 
the  Hitchman  Coal  A  Coke  Company,  or  be 
under  the  jurisdiction  of  the  United  Mins 
Workers;  that  the  mine  was  run  non-unio» 
so  far  as  the  United  Mine  Workers  of  Amer- 
ica were  concerned. 

"Q.  You  mean  you  made  every  man  under- 
stand that  while  he  worked  for  the  HitcbmaB 
Company  he  must  keep  out  of  the  union  ? 

"A.  les,  sir;  or  at  least  they  said  they 
understood  it." 
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plaintiffs   conseBt,    a^inst    plaintiff^s    will, 
and  to  plaintiff'B  injury/' 

4.  "  .  .  .  establishing  a  picket  •  .  . 
for  the  purpose  of  inducing  ...  by 
.  .  .  persuasion  .  .  .  any  person  .  .  . 
coming  to  plaintifiTs  mine  to  accept  employ- 
ment ...  to  refuse  ...  to  accept 
service  with  plaintifT." 

5.  ''  .  .  .  interfering  In  any  manner 
whatsoever,  either  by  .  .  .  persuasion  or 
entreaty  with  any  person  in  the  employ  of 
pUintiir  who  has  contracted  with  and  is  in 
the  actual  service  of  plaintiff  to  ...  in- 
duce him  to  quit  the  service  of  plaintiff 
...  or  aaaisting,  or  abetting  in  any  man- 
ncT"  his  doing  so. 

Three  of  the  defendanta — Mitchell,  Wilson 
and  Hughes— were  na^er  served  with  procesa 
and  did  not  enter  any  appearance  except  to 
object  to  the  jurisdiction  of  the  court  over 
them.  Of  the  remaining  seven  all  but  two 
had,  prior  to  the  entry  of  the  final  decree, 
ceased  to  hold  [267]  any  office  either  in  the 
United  Mine  Workers  of  America  or  in  any 
of  the  district  or  sub-district  organizations. 
Xevertheless  the  decree  directed  that  the  in- 
junction issue  against  each  of  the  ten  orig- 
ir.al  defendants,  "individually  j"  and  also  in 
their  official  capacities  against  their  succes- 
sors in  office  (who  were  named  in  the  decree) 
although  these  had  not  been  served  with  proc- 
ess or  been  named  in  the  bill;  the  court  de- 
cUring  such  persons  to  be  "before  the  court 
bj  representation  through  service  having  been 
made  upon  their  said  predecessors  in  office, 
sued  as  such  officers  and  as  members  of  the 
Vnitcd  Mine  Workers  of  America."  The  de- 
cree extended  the  injunction,  among  others, 
also  to  "all  persons  now  members  of  said 
United  Mine  Workers  of  America,  and  all 
persons  who  though  not  now  members  do  be- 
come members  of  said  United  Mine  Workers 
of  America." 

The  Circuit  Court  of  Appeals,  reversing  the 
decree  of  the  District  Court,  held  that  the 
United  Mine  Workers  of  America  was  not  an 
unlawful  organization  under  the  )^ws  of  West 
Virginia,  that  its  validity  under  the  Federal 
Anti-Trust  Act  could  not  be  considered  in 
this  proceeding;  that  so  long  as  defendants 
"refrained  from  resorting  to  unlawful  meas- 
ures to  effectuate"  their  purpose  "they  could 
not  be  said  to  be  engaged  in  a  conspiracy  to 
unionize  plaintiff's  mine;"  that  "the  evidence 
fails  to  show  that  any  unlawful  methods 
were  resorted  to  by  these  defendants  in  this 
instance;"  and  specifically  that  there  was 
nothing  in  the  individual  contracts  which 
barred  defendants  from  inducing  the  em- 
ployees to  join  the  union.  With  these  conclu- 
sions I  agree  substantially. 

fiT$t :  The  alleged  illegality  of  the  United 
^yiie  Workers  of  America  tinder  the  law  of 
^eat  Yirginia, 


The  United  Mine  Workers  of  America  does 
not  appear  to  differ  essentially  in  character 
and  purpose  from  other  international  unions 
which,  like  it,  are  affiliated  with  the  Amer- 
ican Federation  of  Labor.  Its  membership  is 
said  [268]  to  be  larger  than  that  of  any 
other;  and  it  may  be  more  powerful.  But 
the  common  law  does  not  limit  the  size  of 
unions  or  the  degree  to  which  individual 
workmen  may  by  union  increase  their  bar- 
gaining power.  As  stated  in  Gompers  v. 
Bucks  Stove,  etc.  Co.  221  U.  S.  418,  439,  31 
8.  Ct.  492,  55  U.  S.  (L.  cd.)  797,  805,  34 
L.R.A.(N.S.)  874:  "The  law,  therefore,  rec- 
ognizes the  right  of  workingmen  to  unite  and 
to  invite  others  to  join  their  ranks,  thereby 
making  available  the  strength,  influence  and 
power  that  come  from  such  association."  We 
do  not  find  either  in  the  decisions  or  the 
statutes  of  West  Virginia  anything  inconsist- 
ent with  the  law  as  declared  by  this  court. 
The  union  is  not  an  unlawful  organization, 
and  is  not  in  itself  an  unlawful  conspiracy. 
We  have  no  occasion  to  consider  the  legality 
of  the  specific  provisions  contained  in  its  con- 
stitution or  by-laws. 

Second:  The  alleged  illegality  of  the 
United  Mine  Workers  of  America  under  the 
Federal  Anti-Trust  Act, 

The  District  Judge  undertook  to  pass  upon 
the  legality  of  the  United  Mine  Workers  of 
America  imder  the  Federal  Anti-Trust  Act; 
but  the  question  was  not  in  issue  in  the  case. 
It  had  not  been  raised  in  the  bill  or  by  an- 
swer. Evidence  bearing  upon  the  issue  was 
properly  objected  to  by  defendants  and  should 
have  been  excluded. 

Third:  The  alleged  conspiracy  against  the 
West  Virginia  Mines, 

It  was  doubtless  the  desire  of  the  United 
Mine  Workers  to  unionize  every  mine  on  the 
American  continent  and  especially  those  in 
West  Virginia  which  compete  directly  with 
the  mines  of  Western  Pennsylvania,  Ohio,  In- 
diana, and  other  States  already  unionized. 
That  desire  and  the  purpose  to  effect  it  were 
not  unlawful.  They  were  part  of  a  reason- 
able effort  to  improve  the  condition  of  work- 
ingmen engaged  in  the  industry  by  strength- 
ening their  bargaining  power  through  unions ; 
and  extending  the  field  of  union  power.  No 
conspiracy  to  shut  down  or  otherwise  injure 
West  Virginia  was  proved,  nor  was  there 
[269]  any  averment  in  the  bill  of  such  con- 
spiracy, or  any  issue  otherwise  raised  by  the 
pleadings  which  justified  the  consideration  of 
that  question  by  the  District  Court.l 

1  This  alleged  conspiracy  not  being  in  issue, 
the  District  Court  improperly  allowed  the 
introduction  of,  and  considered,  a  mass  of 
documents  referring  to  various  mine  workers' 
conventions,  and  joint  conventions  of  miners 
and  operators  held  years  previous  to  the  filing 
of  the  bill.    Judge  Dayton  laid  great  stress 


476 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


Fourth:  ''Unionizing  plaintiff's  mine  iDith- 
out  plaintiff's  consent" 

The  fundamental  prohibition  of  the  injunc- 
tion is  against  acts  done  "for  the  purpose  of 
unionizing  plaintiff's  mine  without  plaintiff's 
consent."  Unionizing  a  shop  does  not  mean 
inducing  the  employees  to  become  members 
of  the  union.i  It  means  inducing  the  em- 
ployer [270]  to  enter  into  a  collective  agree- 
ment with  the  union  governing  the  relations 
of  the  employer  to  the  employees.  Unionizing 
implies,  therefore,  at  least  formal  consent  of 
the  employer.  Both  plaintiff  and  defendants 
insisted  upon  exercising  the  right  to  secure 
contracts  for  a  closed  shop.  The  plaintiff 
sought  to  secure  the  closed  non-union  shop 
through  individual  agreements  with  em- 
ployees. The  defendants  sought  to  secure  the 
closed  union  shop  through  a  collective  agree- 
ment with  the  union.  Since  collective  bar- 
gaining is  legal,  the  fact  that  the  working- 
men's  agreement  is  made  not  by  individuals 
directly  with  the  employer,  but  by  the  em- 
ployees with  the  union  and  by  it,  on  their 
behalf,  with  the  employer,  is  of  no  signifi- 
cance in  this  connection.  The  end  being 
lawful,  defendant's  efforts  to  unionize  the 
mine  can  be  illegal,  only  if  the  methods  or 
means  pursued  were  unlawful;  unless  indeed 
there  is  some  special  significanee  in  the  ex- 
pression "unionizing  without  plaintiff's  con- 
sent." 

It  is  urged  that  a  union  agreement  curtails 
the  liberty  of  the  operator.  Every  agreement 
curtails  the  liberty  of  those  who  enter  into 
it.     The  test  of  legality  is  not  whether  an 


agreement  curtails  liberty,  but  whether  the 
parties  have  agreed  upon  some  thing  which 
the  law  prohibits  or  declares  otherwise  to  be 
inconsistent  with  the  public  welfare.  The 
operator  by  the  union  agreement  [271]  binds 
himself:  (1)  to  employ  only  members  of 
the  union;  (2)  to  negotiate  with  union  offi 
cers  instead  of  with  employees  individually 
the  scale  of  wages  and  the  hours  of  work; 
(3)  to  treat  with  the  duly  constituted  rep- 
resentatives of  the  union  to  settle  disputc^n 
concerning  the  discharge  of  men  and  other 
controversies  arising  out  of  the  employment 
These  are  the  chief  features  of  a  "unionizing" 
by  which  the  employer's  liberty  is  curtailed. 
Each  of  them  is  legal.  To  obtain  any  of 
them  or  all  of  them  men  may  lawfully  strive 
and  even  strike.  And,  if  the  union  may  legal- 
ly strike  to  obtain  each  of  the  things  for 
which  the  agreement  provides,  why  may  it 
not  strike  or  use  equivalent  economic  pres- 
sure to  secure  an  agreement  to  provide  them? 
It  is  also  urg(.Hl  that  defendants  are  seek- 
ing to  "coerce"  plaintiff  to  "unionize"  its 
mine.  But  coercion,  in  a  legal  sense,  is  not 
exerted  when  a  union  merely  endeavors  to 
induce  employees  to  join  a  union  with  the 
intention  thereafter  to  order  a  strike  unless 
the  employer  consents  to  unionize  his  shop. 
Such  pressure  is  not  coercion  in  a  legal  sense. 
The  employer  is  free  either  to  accept  the 
agreement  or  the  disadvantage.  Indeed,  the 
plaintiff's  whole  case  is  rested  upon  agree- 
ments secured  under  similar  pressure  of 
economic  necessity  or  disadvantage.  If  it  is 
coercion  to  threaten  to  strike  unless  plaintiff 


on  reported  declarations  of  the  delegates  to 
these  conventions,  although  the  declarations 
of  alleged  co-conspirators  were  obviously  in- 
admissible, there  being  no  foundation  for  the 
conspiracy  charge. 

t  A  witness  for  the  defendants  testified  as 
follows : 

"There  is  a  difference  between  unionizing 
a  mine  and  unionizing  the  employees  in  a 
mine;  unionizing  the  employees  is  having  the 
men  join  the  organization;  unionizing  a  mine 
is  creating  joint  relations  between  the  em- 
ployers and  employees;  a  mine  cannot  be 
unionized  unless  the  employer  enters  into  con- 
tractual relations  with  the  union;  it  is  not 
the  policy  or  purpose  of  the  United  Mine 
Workers  as  an  organization  to  coerce  a  man 
into  doing  a  thing  against  his  will;  this  dis- 
tinction l^tween  unionizing  a  mine  and  union- 
izing the  employees  of  a  mine  has  existed 
since  the  organization  came  about,  and  this 
method  of  unionizing  a  mine  existed  in  1906 
and  1907." 

A  witness  for  the  plaintiff  testified  that 
"the  term  'union,'  when  applied  to  mining, 
means  the  United  Mine  Workers,  and  a  union 
mine  is  a  mine  that  is  under  their  jurisdic- 
tion and  so  recognized.  .  ,  ."  The  contrary 
is  "non-union  or  open  shop."  And  further, 
"The  men  might  be  unionized  at  a  mine  and 


the  mine  owners  not  recognize  the  union^ 
That  would  in  effect  be  an  open  shop.  When 
I  said  'unionize  the  employees'  I  meant  prac- 
tically all  of  the  employees ;  but  a  union  mine, 
as  I  understand  it,  is  one  wherein  the  closed 
shop  is  practically  enforced."  In  such  case, 
the  witness  explained,  the  operator  would  be 
practically  in  contract  relation  with  the  or- 
ganization. 

It  was  also  testified:  "The  difference  be- 
tween organizing  the  men  at  the  mine  and 
organizing  the  mine  is  that  when  the  miners 
are  organised  the  work  of  organizing  the 
mine  is  only  just  started.  They  next  proceed 
to  meet  with  the  operator  who  owns  the  mine, 
or  operates  it,  for  the  purpose  of  making  con- 
tracts or  agreements.  Under  the  constitution 
and  methods  of  the  United  Mine  Workers  a 
mine  cannot  be  organized  without  the  consent 
of  the  owner,  and  it  is  not  the  object  or  pur- 
pose of  the  United  Mine  Workers  to  do  so, 
and  never  has  been;  it  has  never  been  at^ 
tempted  as  far  as  witness  knows.  After  a 
mine  haa  been  organized,  the  agreement  be- 
tween the  employer  and  the  organization  is 
paramount.  The  constitution  of  the  orpn- 
ization  has  nothing  to  do  with  the  workings 
afterwards;  that  agreement  does  not  take 
away  from  the  operator  the  control  of  his 
men." 
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consents  to  a  closed  union  shop,  it  is  coercion 
also  to  threaten  not  to  give  one  employment 
unless  the  applicant  will  consent  to  a  closed 
non-union  shop.  The  employer  may  sign  the 
union  agreement  for  fear  that  labor  may  not 
be  other^vise  obtainable;  the  workman  may 
sign  the  individual  agreement  for  fear  that 
employment  may  not  be  otherwise  obtainable. 
But  such  fear  does  not  imply  coercion  in  a 
legal  sense. 

In  other  words  an  employer,  in  order  to 
effectuate  the  closing  of  his  shop  to  tmton 
]abor,  may  exact  an  agreement  to  that  effect 
from  his  employees.  The  agreement  [272]  it- 
self being  a  lawful  one,  the  employer  may 
withhold  from  the  men  an  economic  need— 
employment — until  they  assent  to  make  it. 
Likewise  an  agreement  closing  a  shop  to  nonr 
union  labor  being  lawful,  the  union  may 
withhold  from  an  employer  an  economic  need 
— ^labor — ^until  he  assents  to  make  it.  In  a 
legal  sense  an  agreement  entered  into,  under 
buch  circumstances,  is  vohmtarily  entered 
into;  and  as  the  agreement  is  in  itself  legal, 
no  reason  appears  why  the  general  rule  that 
a  legal  end  may  be  pursued  by  legal  means 
should  not  be  applied.  Or,  putting  it  in 
other  words,  there  is  nothing  in  the  character 
of  the  agreement  which  should  make  unlawful 
means  used  to  attain  it,  which  in  other  con- 
nections are  recognized  as  latcful. 

Fifth:  There  was  no  attempt  to  induce 
employees  to  violate  tJieir  contracts. 

The  contract  created  an  employment  at 
will;  and  the  employee  was  free  to  leave  at 
any  time.  The  contract  did  not  bind  the 
employee  not  to  join  the  union;  and  he  was 
free  to  join  it  at  any  time."  The  contract 
merely  bound  him  to  withdraw  from  plain- 
tiff's employ,  if  he  joined  the  union.  There 
is  evidence  oif  an  attempt  to  induce  plaintiff's 
employees  to  agree  to  join  the  union;  but 
none  whatever  of  any  attempt  to  induce  them 
to  violate  their  contract.  Until  an  employee 
actually  joined  the  union  he  was  not,  under 
the  contract,  called  upon  to  leave  plaintiff's 
employ.  There  consequently  would  be  no 
breach  of  contract  until  the  employee  both 
joined  the  union  and  failed  to  withdraw  from 
plaintiff's  employ.  There  was  no  evidence 
that  any  employee  was  persuaded  to  do  that 
or  that  such  a  course  was  contemplated. 
What  perhaps  was  intended  was  to  secure 
agreements  or  assurances  from  individual  em- 
ployees that  they  would  join  the  union  when 
a  large  number  of  them  should  have  con- 
sented to  do  so;  with  the  purpose,  when  such 
time  arrived,  to  have  them  join  the  union 
[273]  together  and  strike — unless  plaintiff 
consented  to  ,  unioniase  the  mine.  Such  a 
course  would  have  been  clearly  permissible 
under  the  contract. 


8iwth:  Merely  persuading  employees  to 
leave  plaintiff's  employ  or  others  not  to  enter 
it  toas  not  unlawful. 

To  induce  third  persons  to  leave  an  employ- 
ment is  actionable  if  done  maliciously  and 
without  justifiable  cause  although  such  per- 
sons are  free  to  leave  at  their  own  will. 
Truax  v.  Raich,  239  U.  S.  33,  38,  Ann.  Cas. 
1917B  283,  36  S.  Ct.  7,  60  U.  S.  (L.  ed.)  .131, 
134,  L.R.A.1916D  645;  Thacker  Coal  Co.  v. 
Burke,  59  W.  Va.  253,  8  Ann.  Caa.  885,  53 
8.  E.  161,  5  L.R.A.(N.S.)  1091.  It  is  equally 
actionable  so  to  induce  others  not  to  enter 
the  service.  The  individual  contract^  of 
plaintiff  with  its  employees  added  nothing  to 
its  right  in  this  connection,  since  the  employ- 
ment was  terminable  at  will. 

As  persuasion,  considered  merely  aa  a 
means,  is  clearly  legal,  defendants  were  with- 
in their  rights  if,  and  only  if,  their  interfer- 
ence with  the  relation  of  plaintiff  to  its  em- 
ployees was  for  justifiable  cause.  The  pur- 
pose of  interfering  was  confessedly  in  order 
to  strengthen  the  union,  in  the  belief  that 
thereby  the  condition  of  workmen  engaged  in 
mining  would  be  improved;  the  bargaining 
power  of  the  individual  workingman  was  to 
be  strengthened  by  collective  bargaining; 
and  collective  bargaining  was  to  be  ensured 
by  obtaining  the  union  agreement.  It  should 
not,  at  this  day,  be  doubted  that  to  induce 
workingmen  to  leave  or  not  to  enter  an  em- 
ployment in  order  to  advance  such  a  purpose 
is  justifiable  when  the  workmen  are  not 
bound  by  contract  to  remain  in  such  employ- 
ment. 

Seventh:  There  was  no  "threat,  violence 
or  intimidation." 

The  decree  enjoined  "threats,  violence  or 
intimidation."  Such  action  would,  of  course, 
be  unlawful  though  employed  in  a  justifi- 
able cause.  But  there  is  no  evidence  that 
any  of  the  defendants  have  resorted  to  such 
means.  The  propaganda  among  plaintiff's 
employees  was  conducted  almost  entirely  by 
one  man,  the  defendant  Hughes,  a  District 
No.  6  organizer.  His  actions  were  orderly 
and  [274]  peaceable,  consisting  of  informal 
talks  with  the  men,  and  a  few  quietly  con- 
ducted public  meetings,!  in  which  he  argued 
the  benefits  of  organization  and  pointed  out 
to  the  men  that,  although  the  company  was 

1  Following  is  a  notice  of  one  of  Hughes' 
meetings  wliich  was  torn  from  a  telegraph 
pole  in  the  street  by  the  plaintiff's  mine  su- 
perintendent : 

''Notice  to  the  miners  of  the  Hitchman 
mine.  There  will  be  a  mass  meeting  Friday 
evening  at  0:30  P.  M.  at  Nick  Hell's  Base 
Ball  Grounds,  for  the  purpose  of  discussing 
the  principals  of  organization.  President 
William  Green  will  be  present.  All  miners 
are  cordially  invited  to  attend." 
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then  paying  them  according  to  the  union 
scale,  there  would  be  nothing  to  prevent  a 
later  reduction  of  wages  unless  the  men 
united.  He  also  urged  upon  the  men  that  if 
they  lost  their  present  jobs,  membership  in 
the  union  was  requisite  to  obtaining  employ- 
ment in  the  union  mines  of  the  neighboring 
States.  But  there  is  no  suggestipn  that  he 
exceeded  the  moderate  bounds  of  peaceful  per- 
suasion, and  indeed,  if  plaint ifTs  witnesses 
are  to  be  believed,  men  with  whom  Hughes 
had  talked,  his  argument  made  no  impression 
on  them,  and  they  expressed  to  him  their 
satisfaction  with  existing  conditions  at  the 
mine. 

When  this  suit  was  filed  no  right  of  the 
plaintiff  had  been  infringed  and  there  was  no 
reasonable  ground  to  believe  that  any  of  its 
rights  would  be  interfered  with;  and,  in  my 
opinion,  the  Circuit  Court  of  Appeals  prop- 
erly reversed  the  decree  of  the  IMstrict  Court, 
and  directed  that  the  bill  be  dismissed. 

Mr.  Justice  Holmes  and  Mr.  Justice  Clarke 
concur  in  this  dissent. 


HOTE. 

The  reported  case,  applying  the  rule  that 
an  interference  with  established  contract  re- 
lations may  be  unlawful  though  no  illegal 
means  are  adopted  to  that  end,  holds  that  an 
attempt  to  organize  a  labor  union  among  the 
employees  of  a  particular  company  was  un- 
lawful under  the  circumstances  disclosed  and 
was  properly  enjoined.  It  appeared  that  a 
mine  owner  had  by  contract  with  its  em- 
ployees established  a  nonunion  mine,  the  em- 
ployees agreeing  not  to  join  a  union  during 
their  employment  and  that  in  the  event  of 
their  so  joining  the  employment  should  ter- 
minate. This  contract,  the  court  holds,  estab- 
lished a  status  which  the  employer  was  enti- 
tled to  have  protected  against  the  acts  of 
third  persons.  It  is  therefore  held  that  an 
injunction  was  properly  issued  against  the  of- 
ficers of  a  miners'  union  who  sought  to  secure 
the  employees  to  join  the  union  secretly,  with 
the  intention  of  calling  a  strike  to  enforce 
the  recognition  of  the  union  as  soon  as 
enough  men  had  joined.  The  civil  liability 
for  interference  with  contract  relations  is  dis- 
cussed with  specific  reference  to  injunction 
against  such  interference  by  labor  organiza- 
tions, in  the  notes  to  South  Wales  Miners' 
Federation  v.  Glamorgan  Coal  Co.  2  Ann. 
Cas.  436;  Beekman  v.  Marsters,  II  Ann.  Cas. 
332;  Jones  v.  Leslie,  Ann.  Cas.  I912B  II58; 
Johnson  v,  ^,tna  L.  Ins.  Co.  Ann.  Cas.  1916E 
603;  and  Webber  v.  Barry,  II  Am.  St.  Rep. 
466.  The  holding  of  the  reported  case  was 
reiterated  in  Eagle  Glass,  etc.  Co.  v.  Rowe, 
245  U.  S.  275,  38  S.  Ct.  80,  decided  on  the 
same  da  v. 
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Michigan  Supr«ne  Court — June  1^  1915. 


1^7  Mich.  68;  163  N.  W.  S. 


DiToroe  —  Cruelty  —  HaMts  of  Spovse. 

That  complainant's  husband  was  untidy  in 
his  habits,  walked  through  the  house  with 
muddy  feet,  spat  on  the  stove  and  occasion- 
ally indulged  in  a  game  of  cards  for  small 
stakes  at  a  place  which  formerly  had  been 
a  saloon,  is  not  "extreme  cruelty**  under  the 
statute. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Hillsdale 
county :  Chssteb,  Judge. 

Action  by  Esther  Cunningham,  plaintiff, 
against  Isaiah  Cunningham,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.     Revbised. 

Merton  Fitzpatrick  for  appellant, 
F.  A.  Lyon  for  appellee. 

[69]  KuHN,  J. — ^The  defendant  appeals 
from  a  decree  granting  complainant  a  divorce 
on  the  ground  of  extreme  cruelty,  and  an 
allowance  of  $2,000  as  permanent  alimony. 

The  parties  were  married  in  1892,  in  Penn- 
sylvania, and  at  the  time  of  their  marriage 
the  complainant  was  23  years  of  age  and  the 
defendant  48.  Shortly  thereafter  they  moved 
to  the  State  of  North  Dakota,  where  they 
lived  on  a  farm  until  1900.  In  that  year 
they  sold  the  Dakota  farm  and  came  to  Michi- 
gan to  live,  purchasing  a  farm  in  the  town- 
ship of  Allen  in  Hillsdale  county,  where  they 
lived  until  1903.  In  that  year  they  moved 
to  the  city  of  Hillsdale,  where  they  continued 
to  reside  until  the  time  of  their  separation, 
December  22,  1913.  While  they  were  living 
in  Dakota  their  only  child,  a  daughter  was 
born,  who  is  now  living  and  is  18  years  of 
age. 

On  coming  to  the  city  of  Hillsdale,  the 
defendant  engaged  in  the  coal  business,  and 
during  a  portion  of  the  time  he  also  carried 
on  a  grocery  and  feed  business  in  connection 
therewith.  The  home  which  they  occupied 
was  in  close  proximity  to  the  railroad  tracks 
and  coal  yards.  It  appears  that  at  the  time 
this  property  was  purchased,  the  matter  of 
going  into  the  business  was  discussed  between 
them,  and  that  the  deed  to  the  property  was 
taken  in  their  joint  names. 

The  allegations  in  the  bill  of  complaint  as 
originally  filed  consist  largely  of  complaints 
of  the  personal  habits  [70]  and  manners  of 
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the  defendant  and  of  his  conduct  in  and  about 
the  house.  Simply  as  evidence  of  the  charac- 
ter of  these  complaints,  the  following  is  taken 
from  the  testimony  of  the  complainant: 

'^t  was  muddy  and  coal  black  and  dirty 
around  the  place,  and  he  would  eome  in  and 
walk  through  the  store  and  into  the  kitchen 
and  through  the  sitting  room  quite  frequent- 
ly; he  would  go  through  the  whole  house  at 
times.  He  was  quite  a  hand  to  smoke  and 
knock  ashes  out  on  the  stove,  and  to  sit 
around  in  front  of  the  stove  and  knock  them 
out  and  light  his  pipe  and  snip  the  matches 
around.  I  told  him  I  thought  it  was  just 
as  easy  from  him  to  empty  his  pipe  into  the 
stove  as  it  was  to  empty  it  out  onto  the  stove 
and  the  floor.  He  didn't  say  anything,  but 
sometimes  he'd  say,  'Babe  can  sweep  them 
up.'  He  meant  our  daughter  Lorena.  I 
worked  all  I  possibly  could.  He  told  me  I 
didn't  do  anything,  and  I  wasn't  interested 
in  anything,  and  that  I  always  throwed  the 
coal  business  aside  for  my  washing." 

And  the  following  from  the  testimony  of 
the  daughter: 

"Our  home  was  right  along  by  the  railroad 
track.  There  was  a  house  between  our  house 
and  the  road.  Our  house  was  on  the  back  end 
of  the  lot.  Mrs.  Osbom  and  her  daughter, 
Mrs.  Perrv,  lived  on  the  front  end  of  the  lot. 
Mr.  Eldridge  lives  the  first  house  west  of 
3Irs.  Osbom.  There  were  no  other  houses  on 
the  back  end  of  the  lot.  The  Hillsdale  Gro- 
cery Company's  warehouse  was  directly  east 
of  our  house.  The  coal  bins  were  between  our 
house  and  Mrs.  Perry's-  They  were  right  by 
our  house.  We  kept  the  groceries  in  the  office. 
They  would  drive  in  to  get  coal  between  Mrs. 
Perry's  and  Mrs.  Eldridge's,  and  they  would 
drive  in  around  to  the  grocery  company's 
warehouse.  They  would  have  to  drive  in  from 
the  street.  My  mother  did  the  housework 
and  had  no  help  except  myself.  There  were 
four  rooms  below  and  only  one  carpeted. 
Mother  had  to  mop  all  the  other  floors.  It 
was  real  muddy  down  there  when  it  rained. 
Father  would  track  in  mud;  it  would  stick 
to  his  feet  and  he  wouldn't  try  to  get  it  off. 
This  would  happen  every  [71]  day  when  it 
was  muddy.  It  would  dirty  up  the  floor.  I 
have  heard  mother  ask  him  not  to  come  in 
without  cleaning  his  feet.  lie  said  that  he 
would  just  as  soon  live  in  it.  Father  was 
always  smoking  and  when  he  would  empty  his 
pipe  he  would  emply  it  on  the  stove,  on  the 
outside  of  the  stove,  or  else  on  the  floor.  I 
We  heard  mother  speak  to  him  about  that.  I 
don't  remember  what  he  would  say.  I  have  seen 
him  blow  his  nose  on  the  floor  to  dirty  it.  He 
did  not  chew  tobacco  very  much ;  did  once  in 
awhile.  He  would  sometimes  spit  on  the 
stoye.  It  would  sometimes  go  in  and  some- 
times beyond  the  side.  My  mother's  conduct 
toward  him  was  kind.    During  the  past  year 


his  conduct  toward  her  wasn't  very  kind.  She 
couldn't  do  anything  to  please  him,  and  he 
would  find  fault  with  everything  she  did.  I 
heard  him  swear  at  her  once." 

Complaint  is  also  made  as  to  his  lack  of 
personal  cleanliness,  but  it  would  profit  no 
one  to  attempt  to  repeat  the  many  seemingly 
trivial  complaints  which  are  set  up  in  the 
record  and  discussed  in  the  briefs  of  counsel. 

After  the  case  had  been  heard,  an  amend- 
ment was  permitted  to  the  bill  of  complaint 
to  show  misconduct  on  the  part  of  the  de- 
fendant because  of  his  having  visited  fre- 
quently a  resort  known  as  "Boyd's  Place," 
which  it  seems  was  at  one  time  a  saloon,  and 
later  a  place  where  men  congregated  to  play 
cards.  It  is  complainant's  claim,  and  she 
BO  testified,  that  knowledge  of  this  habit  of 
visiting  Boyd's  Place,  because  of  its  bad 
reputation,  brought  great  shame,  humiliation, 
and  disgrace  to  her  and  her  family. 

There  is  unquestionably  ground  for  the 
complaint  that  the  defendant  was  inclined  to 
enjoy  a  game  of  cards,  which  he  indulged  in 
even  when  small  amounts  of  money  were  at 
stake,  and  this  he  frankly  admits  in  his  tes- 
timony. It  is  true  that  his  conduct  in  fre- 
quenting the  place  where  he  indulged  in  this 
practice  and  the  pleasure  that  he  seemed  to 
get  from  gambling  in  a  small  way,  could  be 
the  subject  of  some  criticism,  but,  as  was  said 
by  this  court  in  Cadieux  v.  Cadieux,  [72]  180 
Mich.  00,  at  page  105,  146  N.  W.  161,  at 
page  163: 

''While  culpable  and  an  evidence  of  mor> 
al  instability,  we  are  not  prepared  to 
hold  that,  as  proven,  it  amounted  to  a  cause 
for  divorce." 

We  have  carefully  read  this  record,  and 
although  having  in  mind  the  fact  that  the 
learned  chancellor,  who  heard  the  case  below, 
had  the  advantage  of  seeing  and  hearing  the 
witnesses,  nevertheless  we  cannot  escape  the 
conclusion,  taking  the  record  as  a  whole  and 
carefully  weighing  the  testimony,  that  no 
just  and  legal  cause  for  a  divorce  has  been 
proved.  These  parties  had  resided  together 
as  man  and  wife  for  a  period  of  20  years,  and 
it  does  not  appear  that  any  remarkable  change 
has  come  about  in  the  personal  conduct  and 
habits  of  the  defendant  from  the  time  of  his 
marriage.  The  record  is  convincing  that  both 
of  the  parties  have  been  industrious  and  ap- 
parently willing  to  meet  the  everyday  problems 
of  life  in  the  proper  spirit,  and  considering 
their  station  in  life  and  the  surroundings  in 
which  the  defendant  toiled  to  fulfill  his  duties 
as  a  provider  for  his  family,  assisted  by  the 
complainant,  it  does  not  seem  just  and  equi- 
table that  now,  when  the  defendant  has 
reached  the  age  of  70  years,  because  of 
grievances  of  a  character  which  might  easily 
be  found  in  the  married  life  of  many  people 
in  such  a  period  of  time,  he  should  be  deprived 
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of  the  association  and  comfort  of  his  wife  a&d 
only  child,  both  of  whom  he  still  insists  he 
loves  and  wishes  to  have  with  him.  As  this 
court  said  in  Root  v.  Root,  164  Mich.  638, 
644,  130  N.  W.  194,  32  L,R.A.(N.S.)  837,  Ann. 
Cas.  1912B  740: 

"Neither  incompatibility  of  t^nper  nor 
the  ordinary  misunderBtandings  and  bicker- 
ings which  are  characteristic  of  the  marriage 
relation  in  a  considerable  percentage  of  cases, 
have  been  made  grounds  for  divorce  in  this 
State.  The  legislature  might,  if  it  chose,  ex- 
tend [73]  the  jurisdiction  of  courts  to  grant 
decrees  of  divorce  upon  these  grounds.  It 
has  not  done  so,  however,  and  those  who  are 
married  must  bear  the  real  or  fancied  bur- 
dens they  have  assumed,  unless  the  conduct 
of  one  entitles  the  other,  that  other  being 
without  fault,  to  a  severance  of  the  relation 
for  one  or  other  of  the  statutory  causes." 

We  are  of  the  opinion  that  in  this  case  the 
proofs  are  not  satisfactory  to  make  out  a 
case  of  extreme  cruelty  under  the  statute,  and 
that  the  decree  must  be  reversed  and  the  bill 
dismissed,  without  costs  to  either  party. 

Brooke,  C.  J.,  and  McAlvay,  Stone,  Ostran- 
der,  Bird,  Moore,  and  Steere,  JJ.,  concurred. 

NOTE. 

Ha1»its  or  Course  of  Condvot  of  Spouse 
as  Cruelty  Warranting  DiToroe. 

Introductory,   480. 
In  General: 

Facts  Warranting  Divorce,  480. 

Facts  Not  Warranting  Divorce,  488. 
Offensive  Language: 

In  General,  485. 

Intent  to  Injtire,  487. 

Coupled  with  Charge  of  Unchastity,  488. 

Accompanied   by   Actual   or  Threatened 
Violence,  489. 
Habitual  Intemperance  or  Use  of  Drugs,  491. 
Refusal  of  Marital  Rights,  493. 
Sexual  Excesses,  494. 
Acts  of  Bestiality,   495. 
Refii£al  to  Speak,  496. 
Effect  of  Complainant's  Provocation,   496. 

Introductory. 

In  view  of  the  modern  rule  that  physical 
violence  is  not  necessary  to  constitute  cruelty 
(see  the  note  to  Goff  v.  Goff,  9  Ann.  Cas. 
1083)  it  is  impossible  to  formulate  a  general 
rule  as  to  what  habits  or  course  of  conduct  of 
a  spouse  will  constitu^«  cruelty  warranting  a 
divorce.  The  habits  and  dispositions  of  differ- 
ent married  persons  vary  so  much  that  the 
courts  must  necessarily  determine  what  con- 
stitutes such  cruelty  from  the  facts  and  cir- 
cumstances of  each  particular  case,  keeping 
always  in  view  the  intelligence,  apparent  re- 


finement, temperament  and  disposition  of  the 
parties  to  the  action.  "Cruelty,"  ''extreme 
cruelty,"  and  like  terms  used  in  different  di- 
voroe  statutes  are  exceedingly  elastic  in  their 
application,  and  thus  a  course  of  conduct  or 
language,  which  in  some  walks  of  life  would 
pass  as  an  ordinary  incident  of  ihe  marital 
relation,  might  constitute  in  others  the  very 
refinement  of  cruelty.  The  law  in  regard  to 
cruelty  as  ground  for  divorce  has  been  con- 
siderably modified  in  late  years,  both  in  Eng- 
land and  the  United  •  States,  it  being  now 
generally  held  that  torture  inflicted  on  the 
mental  and  emotional  nature  by  constant  in- 
sinuations of  evil  doing,  unfounded  and  re- 
peated charges  of  unfaithfulness,  studied  and 
gross  discourtesies,  and  the  like,  which  go  to 
the  extent  of  affecting  bodily  health  may  con- 
stitute cruelty.  For  an  extended  and  learned 
^scussion  of  this  question,  see  Butler  v.  But^ 
ler,  4  Clark  (Pa.)  388,  1  Pars.  Eq.  Cas.  329. 

In  Oeneral, 

Facts  Wajuuntino  'Drroacm. 

The  continued  manifestation  by  one  spoose 
of  indifference  or'  aversion  to  the  other,  cou- 
pled with  persistent  neglect  of  the  duties  inci- 
dent to  the  marital  relation  may  constitute , 
cruelty  warranting  a  divorce.  Thus  in  Glenn 
V.  Glenn,  84  Wash.  215,  146  Pac.  619,  a  di- 
vorce was  granted  for  cruelty  on  the  ground 
that  a  wife  for  several  years  manifested  con- 
tinual hatred  and  aversion  for  her  husband 
and  maintained  an  improper  correspondence 
with  other  men. 

In  Sabot  v.  Sabot  (Wash.)  166  Pac.  624,  a 
finding  of  cruelty  based  on  persistent  neglect 
and  expression  of  aversion  by  a  wife  was  sus- 
tained. 

In  Eistedt  v.  Eistedt,  187  Mich.  871, 153  N. 
W.  676,  the  court  said:  "It  is  alleged  that 
the  defendant  left  her  home  without  excuse, 
and  this  complainant  and  their  children  of 
tender  age,  and  was  gone  for  several  days  at  a 
time,  and  on  some  of  those  occasions  she  con- 
sorted with  other  men,  visiting  rooming 
houses  with  them.  If  this  charge  were  sus- 
tained by  the  proofs,  the  ground  of  extreme 
cruelty  would  be  established." 

In  Massey  v.  Massey,  40  Ind.  App.  407,  80 
N.  E.  977,  81  N.  E.  732,  it  was  held  that 
"cruel  and  inhuman  treatment"  might  consist 
in  a  wife's  habit  of  reading  frivolous  litera- 
ture to  the  neglect  of  her  household  duties  sod 
her  cold,  abusive  and  scornful  neglect  of  her 
husband's  welfare.  And  see  Rice  v.  Rice,  6 
Ind.  100. 

Proof  that  for  over  a  year,  a  husband  pui"' 
chased  nothing  but  a  pair  of  shoes  and  rubbers 
for  the  wife,  he  being  worth  from  eight  to  tw 
thousand  dollars,  and  that  he  had  left  her 
for  six  weeks  without  any  funds  with  whic^ 
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to  pay  her  board,  beeides  using  insulting  and 
abusive  language  to  her,  has  been  held  to  be 
sufficient  to  support  a  divorce  for  cruelty. 
Carey  v.  Carey,  106  Mich.  646,  64  N.  W.  610. 

In  Hiecke  v.^Hiecke,  reported  in  full,  post, 
this  volume,  at  page  407,  cruelty  was  held  to 
be  shown  by  certain  facts  found  by  the  trial 
court. 

In  Mills  V.  Mills,  88  Neb.  596,  130  N.  W. 
419,  the  facts  and  conclusion  of  the  court  were 
stated  as  follows:  "It  is  evident  that  the 
plaintiff  is  a  hardworking,  clean,  and  indus- 
trious but  sickly  woman,  and  that  the  defend- 
ant is  a  man  of  gruff  manners,  strong  will, 
eoarse  languagCj  and  careless  ways.  There  ia 
no  evidence  of  actual  violence  on  his  part 
against  his  wife,  but  there  is  ample  proof  of 
cruel,  unfeeling,  and  harsh  treatment  of  her. 
The  plaintiff  seems  to  have  been  aingularly 
liable  to  accidents  resulting  in  fractures  of 
her  upper  and  nether  limbs.  The  last  inci- 
dent of  this  kind  occurred  in  1908.  At  this 
time  she  fell  and  broke  the  bones  of  her  wrist 
when  procuring  water  at  the  flowing  well 
near  the  house.  She  testifies  in  detail  to  the 
barsh  language  and  the  cold  and  unfeeling 
conduet  of  defendant  at  tfiat  time  and  while 
she  was  partially  disabled  by  the  accident,  and 
his  own  testimony  in  regard  to  the  occurrence 
corroborates  her.  While  the  defendant  was 
a  good  provider  of  food,  this  seems  to  have 
been  all  that  he  thought  it  was  his  duty  to 
Bupply  beyond  the  barest  necessities  in  the 
way  of  house  room,  furniture,  and  clothing. 
The  case  falls  under  the  rule  of  Ellison  v. 
Ellison,  65  Neb.  412.  It  is  unnecessary  to  re- 
fer to  the  argument  on  condonation.  Sui!i- 
eient  cruelty  has  been  proved  since  plaintiff's 
return  to  make  a  case.  From  the  ^hole 
record  we  think  the  testimony  justifies  and 
requires  the  decree." 

In  Gloster  v.  Gloster,  23  App.  Div.  336,  48 
N.  T.  S.  160,  the  following  facts  were  held  to 
warrant  a  divorce  on  the  ground  of  cruelty: 
"The  court  found  that  the  husband  was  guil- 
ty of  cruel  and  inhuman  treatment  of  the 
wife;  that  he  compelled  her  from  the  time  of 
the  marriage  until  near  the  time  of  the  birth 
of  her  child,  against  her  remonstrances,  not 
only  to  do  the  ordinary  housework,  but  to 
cook  free  lunch  for  the  saloon,  the  lunch  con- 
sisting of  large  pieces  of  meat  of  different 
kinds,  often  weighing  about  fourteen  pounds, 
to  place  this  meat  in  a  large  iron  pot  which 
she  had  to  lift  upon  a  stove  three  feet  high, 
the  whole  weighing  about  fifty  pounds  includ- 
ing water,  to  lift  same  down  when  cooked,  she 
heing  all  the  while  in  delicate  health,  unused 
And  physically  unable  to  do  this  work;  that 
he  fcwore  at  her  and  used  violent  and  profane 
language  toward  her,  shocking  her  and  caus- 
ing her  mental  anguish ;  that  he  often  left  her 
alone  at  night,  in  great  fear,  saying  on  his 
return  that  he  had  been  playing  poker;  that 
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he  failed  to  provide  for  her  proper  clothing 
to  enable  her  to  go  out  of  doors,  and  finally 
abandoned  her,  refused  her  admittance  to  his 
house,  and  neglected  to  furnish  her  with  the 
necessaries  of  life.    These  findings  were  suffi- 
ciently supported  by  the  evidence.    The  wife 
weighed  only  103  pounds,  and  her  health  was 
not  good.    She  was  compelled  by  her  husband 
to  do  the  work  described  during  her  preg- 
nancy, and  unti)  within   three  days  of  the 
birth  of  her  child.     It  caused  her  a  terrible 
feeling  inwardly;  lifting  the  pot  caused  her 
sides  to  feel  as  if  falling  in,  and  she  had 
terrible  stitching  pains  in  the  side  from  it. 
She  complained  to  her  husband,  but  he  merely 
gave  her  abuse,  swore  at  her,  said  that  he 
didn't  get  her  to  put  in  a  glass  case,  and  that 
she  couldn't  live  with  him  unless  she  did  this 
work.     Onoe  she  left  him  on  this  account, 
about  four  months  after  the  marriage,  but  he 
made  her   fair   promises   and  she   returned, 
when  he  treated  her  the  same  again.     It  is 
no  wonder  the  child,  when  born,  was  a  feeble, 
sickly  one  and  soon  died.    The  treatment  was 
cruel  in  the  extreme,  and,  taken  in  connec- 
tion with  his  swearing  at  her,  his  leaving  her 
alone  at  night,  and  his  refusal  to  furnish  her 
proper  clothing,  and  his  denying  her  the  right 
to  visit  her  own  people  who  lived  nearby,  was 
sufficient  ground  for  granting  the  separation 
by  reascm  of  cruel  and  inhuman  treatment." 
In  Glass  v.  Wynn,  76  Oa.  319,  it  was  al- 
leged  by  a  wife  as  cruelty  that  her  husband 
*'would  go  off,  neglect  her,  leave  her  when 
she  was  sick,  would  not  provide  proper  food 
or   assistance   for   her,  and  would   call   her 
names,  and  say  that  she  was  no  better  than 
a  hoimd-dog  or  an  African  negro,  and  that  he 
poisoned  the  mind  of  one  of  their  sons  against 
her  and  caused  him  to  speak  to  her  in  an 
insulting  and  unbearable  manner."    The  court 
said:  "Even  if  there  must  be  cruel  treatment 
or  voluntary  separation  in  order  that  this 
proceeding  may  be  had,  we  think  in  such  a 
case  cruel  treatment  •may  exist  from  conduct 
other  than  blows.    Mental  anguish,  wounded 
feelings,  constantly  aggravated  by  repeated 
insults  and  neglect,  are   as  bad   as   actual 
bruises  of  the  person;  and  that  which  pro- 
duces the  one  is  not  more  cruel  than  that 
which  causes  the  other." 

In  Marks  v.  Marks,  62  Minn.  212,  64  N.  W. 
561,  the  court  reviewed  the  facts  as  follows: 
"It  is  enough  to  say  that  his  bad  conduct 
was  systematic  and  continued;  that  he  seems 
to  have  studied  ways  in  which  to  humiliate 
and  degrade  his  wife,  that  she  might  become 
strictly  dutiful  and  obedient  in  the  most 
trivial  matters;  and  that  by  personal  indig- 
nities, such  as  unmerited  reproach,  contemp- 
tuous and  insulting  expressions,  open  insult, 
and  continual  badgering,  he  became  a  petty 
tyrant  in  his  household.  His  treatment  all 
during  the  ten  years  we  have  mentioned  was 
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about  as  cruel  and  inhuman  as  it  could  have 
bi'en  without  inflicting  corporal  punishment. 
The  evidence  before  us  establishes  an  excep- 
tionally strong  case  of  this  character,  and 
we  wish  here  to  emphasize  what  was,  in 
substance,  said  in  our  former  opinion — ^that, 
to  warrant  the  granting  of  a  divorce  on  the 
ground  of  cruel  and  inhuman  treatment, 
where  there  is  no  proof  of  overt  bodily  harm, 
actually  inflicted  or  threatened,  the  evidence 
must  be  strong  and  convincing,  the  course 
of  ill  treatment  complained  of  long  continued, 
of  serious  character,  and  further,  that  it  must 
have  had  an  injurious  effect  upon  the  health 
of  the  complainant."  See  also  the  same  case 
on  a  former  appeal,  66  Minn.  264,  57  N.  W. 
651,  45  Am.  St.  Rep.  466. 

In  Emery  v.  Emery,  181  Mich  646,  147 
N.  W.  452,  persistence  by  a  husband  in  harsh 
and  exacting  conduct  with  habitual  use  of 
profane  and  threatening  language  was  held 
to  constitute  cruelty. 

In  Beebe  v.  Beebe,  10  la.  133,  wherein  it 
appeared  that  the  husband's  occupation  was 
such  that  it  was  necessary  for  him  to  keep 
poison  about  the  house,  and  that  his  wife 
often  declared  that  she  would  be  glad  of  his 
death,  and  continually  threatened  to  poison 
him,  her  conduct  was  held  to  be  sufficient 
to  cause  him  to  apprehend  danger  and  to  be 
cruel  and  inhuman  treatment  justifying  a 
divorce. 

In  Wall  v.  Wall  (Mich.)  162  N.  W.  100, 
a  finding  of  cruelty  was  held  to  be  supported 
by  proof  of  indignities  inflicted  by  a  husband 
such  as  marking  the  wife's  face  with  an  in- 
delible pencil,  holding  her  by  the  legs  and 
making  her  walk  on  her  hands  and  the  like, 
though  he  testified  that  his  acts  were  com- 
mitted  by  way   of  jest. 

In  Kinsey  v.  Kinsey,  90  Va.  16,  17  S.  E. 
810,  peristent  conduct  of  a  husband  in  ex- 
posing himself  indecently  not  only  before  his 
wife  and  child  but  in  public,  and  in  teaching 
his  child  to  swear,  was  held  to  amount  to 
cruelty.  • 

Wide  circulation  by  a  wife  of  anonymous 
letters  making  false  charges  against  her  hus- 
band has  been  held  to  amount  to  cruelty. 
Carpenter  v.  Carpenter,  30  Kan.  712,  wherein 
the  court  said :  '*The  next  question  to  be  con- 
sidered is,  whether  the  facts  as  found  by  the 
trial  court  and  as  proved  on  the  trial  consti- 
tute extreme  cruelty  on  the  part  of  the  de- 
fendant below  toward  the  plaintiff  below.  We 
think  they  do.  In  the  first  place,  the  evi- 
dence shows  that  the  plaintiff,  prior  to  his 
marriage  and  since,  has  been  a  man  of  some 
pretensions  as  to  character,  integrity  and 
ability.  He  was  (and  we  suppose  still  is) 
a  member  of  the  Methodist  Episcopal  church, 
and  professed  to  be  an  honest  and  faithful 
Christian;  and  he  had  high  aspirations  for 
political   preferment.     He  was  then  holding 


the  office  of  collector  of  internal  revenue  for 
the  district  of  Kansas,  and  had  twice  before 
been  a  candidate  for  the  office  of  governor  of 
the  state,  though  he  was  defeated  in  his  own 
party  for  the  nomination.  In  November  and 
December,  1882,  his  wife  kept  a  diary,  in 
which  she  recorded  many  things  derogatory  to 
his  character,  and  cruelly  unjust  to  him.  .She 
sought  for  scandal  affecting  his  moral  stand- 
ing; and  then,  to  humiliate  him  in  his  own 
estimation,  and  to  disgrace  him  in  the  opin- 
on  of  ail  good  people,  sent  cruel,  anonymous 
letters  to  editors  of  newspapers  known  by  her 
to  be  his  personal  or  political  enemies,  with 
the  expectation  that  these  editors  would  pub- 
licly accuse  him  in  their  journals  of  immoral 
conduct,  of  which  she  herself  did  not  believe 
him  guilty,  and  of  which  she  had  no  good 
reason  to  even  suspect  that  he  was  guilty. 
She  also  sent  to  one  of  the  clerks  in  his  office 
similar  anonymous  letters  falsely  charging 
her  husband  with  criminal  intimacy  with  the 
wife  of  such  clerk.  Also,  in  the  absence  of  her 
husband,  she  invited  another  clerk  in  his 
office  to  a  secret  interview  with  herself,  and 
there  poured  forth  her  grievances,  and  ex- 
hibited to  such  clerk  another  of  such  anony- 
mous letters,  obscene  in  its  character,  and  con- 
tainning  similar  false  charges  against  her  hus- 
band. And  after  their  separation,  she  wrote  to 
her  husband  an  insulting  letter,  falsely  charg- 
ing him  with  meanness  and  gross  misconduct 
unbecoming  a  gentleman  and  finally  filed  an 
answer  in  this  case  falsely  accusing  him  of 
many  things  which  she  at  no  time  believed, 
and  at  no  time  even  attempted  to  prove.  The 
legal  question  that  arises  upon  these  facts  is, 
whether  they  constitute  'extreme  cruelty,'  or 
not,  within  the  meaning  of  the  divorce  statute. 
It  whs  formerly  thought  that  to  constitute 
extreme  cruelty,  such  as  would  authorize  the 
granting  of  a  divorce,  physical  violence  is 
necessary;  but  the  modem  and  better-con- 
sidered cases  have  repudiated  this  doctrine 
as  taking  too  low  and  sensual  a  view  of  the 
marriage  relation,  and  it  is  now  very  gen- 
erally held  that  any  unjustifiable  conduct  on 
the  part  of  either  the  husband  or  the  wife, 
which  so  grievously  wounds  the  mental  feel- 
ings of  the  other,  or  so  utterly  destroys  the 
peace  of  mind  of  the  other  as  to  seriously  im- 
pair the  bodily  health  or  endanger  the  life 
of  the  other,  or  such  as  in  any  other  manner 
endangers  the  life  of  the  other,  or  such  as 
utterly  destroys  the  legitimate  ends  and  ob- 
jects of  matrimony,  constitutes  'extreme 
cruelty'  under  the  statutes,  although  no 
physical  or  personal  violence  may  be  inflicted, 
or  even  threatened." 

Insistence  by  a  husband,  as  a  condition  of 
the  continuance  of  the  marital  relations,  that 
his  wife  should  bear  no  children,  in  conse- 
quence of  which  she  submitted  to  two  abor- 
tions, has   been   held   to   constitute  extreme 
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cruelty  warranting  a  divorce.    Dunn  v.  Dunn,' 
150  Mich.  476,  114  N.  W.  385. 

Compelling  a  wife  to  expose  herself  and 
young  children  by  a  former  marriage  to  a 
demoralized  *  condition  in  the  home  because 
the  husband  allows  his  daughters  to  live  in 
meretricious  relations  with  strangers,  is  cruel- 
ty warranting  a  divorce.  Davis  v.  Davis,  86 
Ky.  32,  4  S.  W.  822. 

Where  it  appeared  that  a  wife  became  a 
convert  to  Christian  Science,  continuing  the 
practice  of  the  science  as  a  doctor,  against 
the  opposition  of  her  husband,  her  insistence 
causing  him  to  become  ill,  it  was  held  that 
the  granting  of  a  divorce  to  the  husband  for 
cruelty  was  warranted.  Robinson  v.  Robin- 
son, 6*6  N.  H.  .600,  23  Atl.  362,  49  Am.  St. 
Rep.  632,  15  L.RA.  121.  Compare  Kauhi* 
mahu  V.  Kauhimahu,  19  Hawaii  378. 

In  Kentwky  a  divorce  is  authorized  by 
statute  for  treatment  of  a  wife  by.  her  bus* 
band  showing  a  settled  aversion  to  her  or 
tending  to  destroy  permanently  her  peace  and 
happiness.  With  respect  to  conduct  of  that 
kind  it  was  said  in  Beall  v.  Beall,  80  Ky.  675 : 
''It  should  appear  that  the  habitual  behavior 
of  the  husband  to  the  wife  was  such  as  showed 
a  settled  aversion  to  her.  Hatred  and  bad 
treatment  must  be  the  rule  of  his  conduct 
towards  her,  and  his  exhibition  of  affection 
for  her  the  exception,  in  order  to  entitle  the 
wife  to  relief  upon  that  ground ;  but  while  the 
husband  mav  now  and  then  manifest  such 
an  affection  for  the  wife  as  to  negative  the 
idea  that  he  has  lost  all  regard  for  her,  still 
if  his  cruel  and  inhuman  conduct  towards  her 
is  such  as  to  destroy  permanently  her  peace 
and  happiness,  the  wife  is  entitled  to  a  di- 
vorce." To  the  same  effect  see  Zumbiel  v. 
Zumbiel,  113  Ky.  841,  69  S.  W.  718;  Burns  v. 
Bums,  173  Ky.'lOo,  190  S.  W.  683;  Wilson  v. 
Wilson,  38  s'.  W.  140,  18  Ky.  L.  Rep.  741. 

Pacts  Not  Wabbantino  Divorce. 

The  mere  fact  that  a  spouse  is  sulky,  petu- 
lant, and  sometimes  uses  abusive  language 
does  not  constitute  such  cruelty  as  will  war- 
rant the  granting  of  a  divorce.  Stoner  v. 
Stoner,  134  Ga.  368,  67  S.  E.  1030;  Trenchard 
V.  Trenchard,  245  111.  313,  92  N.  E.  243; 
Downey  v.  Downey,  136  Mich.  265,  97  N.  W. 
699;  Sheffield  v.  Sheffield,  3  Tex.  79;  Johnson 
▼.  Johnson,  107  Wis.  186,  83  N.  W.  291,  81 
Am.  St.  Rep.  836. 

Slight  acts  of  violence  committed  by  a  wife, 
where  there  was  no  reason  to  suppose  that  the 
husband  could  not  protect  himself  by  a  proper 
exercise  of  his  marital  authority,  has  been 
held  not  to  constitute  extreme  cruelty.  6ev- 
erns  v.  Severns,  107  111.  App.  141. 

A  husband's  propensity  for  attending  horse 
faces  and  betting,  and  occasionally  gambling 
ttd  speculating  in  stocks,  losing  money  there- 


by which  he  might  have  used  for  the  better 
support  of  his  family,  has  been  held  not  to  be 
such,  cruelty  as  will  warrant  a  divorce.  Ca- 
dieuz  T.  Cadieux,  180  Mich.  99, 146  N.  W.  161. 

The  fact  that  a  husband  is  sulky  and  is 
frugal  even  to  the  extent  of  being  parsimoni- 
ous and  niggardly  is  not  cruelty.  Barker  v. 
Barker,  26  Okla.  48,  105  Pac.  347,  26  KR.A. 
(N.S.)  909.  And  see  Duhme  v.  Duhme,  3 
Ohio  Dec.  95,  3  Wkly.  L.  Gaz.  186.  Nor  does 
the  failure  of  a  husband  to  supply  his  wife 
and  daughter  with  a  suitable  wardrobe  com- 
mensurate with  their  social  position  and 
wealth  constitute  cruelty.  Rowley  v.  Rowley, 
19  La.  657. 

The  failure  of  a  wife  to  remain  at  home 
during  her  husband's  illness,  and  her  frequent 
visits  to  theaters  and  dance  places  do  not 
constitute  cruelty.  Bonney  v.  Bonney,  175 
Mass.  7,  56  N.  £.  461,  78  Am.  St.  Rep.  473. 

Proof  that  a  wife  had  the  habit  of  finding 
fault  and  nagging  the  husband  for  everything 
he  did,  that  she  scolded  him  for  coming  home 
late  at  night,  and  objected  to  the  kind  of 
work  he  did,  and  the  places  where  he  worked, 
and  insisted  on  having  her  own  way,  the 
effect  of  which  was  to  render  him  nervous  and 
deprive  him  of  sleep,  etc.,  has  been  held  to 
be  too  trivial  in.  character  to  justify  a  decree 
of  divorce  for  cruelty.  Geisseman  v.  Geisse- 
man,  34  Colo.  481,  83  Pac.  635. 

The  mere  fact  that  a  husband  was  unrea* 
sonably  jealous  of  his  vnfe,  and  showed  it  in 
such  ways  as  to  make  it  very  uncomfortable 
for  her  and  render  her  unhappy,  and  that 
when  in  a  rage  of  jealousy  he  wrote  an 
anonymous  note  in  which  he  indicated  that 
he  thought  her  unfaithful  to  him,  has  been 
held  not  to  be  such  cruelty  as  to  warrant  a  di- 
vorce. Elliott  V.  Elliott,  5  Boyce  (Del.) 
406,  93  Atl.  963. 

In  Branscheid  v.  Branscheid,  27  Wash.  368, 
67  Pac.  812,  a  divorce  for  cruelty  was  refused 
on  proof  that  the  wife  showed  no  interest  in 
her  husband  and  his  affairs,  refusing  to  enter 
into  the  mode  of  life  which  he  desired  her  to 
follow  socially,  and  that  she  was  moody, 
whimsical,  exacting  and  irascible,  rendering 
his  life  miserable. 

It  was  held  in  Densmore  v.  Densmore,  6 
Mackey  (D.  C.)  544,  that  the  following  aver- 
ments did  not  state  a  case  of  cruelty:  "And 
he  further  says  that,  notwithstanding  his 
anxious  and  strenuous  efforts  to  provide  and 
have  a  home  for  himself  and  family,  he  has 
no  home,  because  the  said  Emma  A.  Densmore 
takes  neither  interest  or  care  of,  or  in  any 
matter  concerning  him  or  what  concerns  their 
mutual  welfare ;  but,  on  the  contrary,  opposes 
every  and  all  efforts  the  affiant  makes  to  ad- 
vance the  interest  of  the  family;  that  when 
he  returns  from  his  daily  or  nightly  vocation, 
as  the  case  may  be,  tired  and  worn,  there  is 
neither  rest  nor  sympathy  for  him;  and  that 
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often  during  the  past  few  years  he  has  been 
compelled,  in  orcter  to  obtain  the  rest  and 
repose  demanded  by  nature,  to  sleep  and  eat 
away  from  his  home;  that  she,  the  said 
Emma,  is  a  constant  growler,  a  chronic  com- 
plainer,  and  seems  to  be  delighted  when  she 
can  do  and  say  things  in  the  presence  of 
others  to  wound  and  mortify  his  feelings,  and 
is  never  apparently  so  happy  as  when  she  has 
an  opportunity  to  humiliate  this  affiant  in 
the  presence  of  his  children  or  others;  and 
that  she  is  a  constant  gossip  and  termagant, 
and  is  often  guilty  of  the  most  indiscreet  con- 
duct, 80  much  so  as  to  excite  remark,  and 
allows  no  opportunity  to  pass  where  or  when 
she  can  do  an  act  or  say  a  word  to  the  detri- 
ment of  his  interest,  or  the  degradation  of 
his  name  in  the  estimation  of  the  community ; 
that  she,  the  said  Emma,  is  too  lavish  in  her 
household  expenditures,  and  has  often  de- 
clared she  did  not  know  what  goods  cost,  and 
that  it  was  of  no  interest  or  difference  to  her. 
And  this  petitioner  says,  that  the  said  Emma 
is  a  constEint  smoker  of  cigars,  and  that  the 
use  of  tobaceo  in  all  forms,  either  smoking, 
chewing  or  snuffing  is  very  objectionable  and 
nauseating  to  him  as  he  does  not  use  the  weed 
in  any  form  or  shape,  and  he  regards  this  as  a 
very  dangerous  example  for  a  mother  to  set 
before  her  daughters.  And  this  affiant  further 
says,  that  because  of  the  foregoing  reasons 
and  because  of  the  violent  temper  and  jealous 
disposition  and  extravagant  expenditures  of 
his  means  and  all  want  of  sympathy  with  or 
in  what  relates  to  or  concerns  this  petitioner, 
an  estrangement  of  all  affection,  sympathy 
and  esteem  has  been  engendered,  and  that  a 
hopeless  and  irreconcilable  trouble  exists  be- 
tween  this  affiant  and  the  respondent  because 
of  the  foregoing  facts  and  aUegations.  And 
he  further  says,  that  during  a  recent  severe 
illness,  because  of  the  said  Emma's  words 
and  suspicious  actions  in  declaring  that  she 
wished  this  affiant  was  dead,  etc.,  those  who 
called,  especially  his  physician,  became 
alarmed,  but  at  no  time  during  his  said  illness 
did  she  offer  in  any  manner  to  minister  to  his 
wants,  or  even  at  any  hour  during  his  help- 
lessness offer  any  assistance,  nor  even 
answer  the  bell  calls;  and  that  because  of  her 
turbulence  this  affiant  was  urged  by  his  physi- 
cian to  take  refuge  in  a  hospital,  this  he  did 
not  do,  but  he  did  leave  his  bed  and  room 
long  before  he  ought  to  have  and  was  there- 
by caused  a  great  and  unnecessary  bodily  pain. 
Because  of  the  foregoing  he  feels  that  his 
health  and  life  are  endangered  by  living  with 
said  Emma/'  The  court  said:  "There  is  no 
aggression  set  forth  on  the  part  of  the  wife, 
no  act  of  violence,  no  attempt  upon  his  life 
in  any  way,  nothing  but  the  mere  expression 
of  a  wish  that  he  was  dead,  which  it  appears 
she  made  in  her  ill  temper ;  at  most  it  appears 
that  she  is  ill  tempered  and  disagreeble,  and 


n^lects  her  duty.  If  gross  neglect  of  duty 
was  one  of  the  causes  for  divorce  in  this  dis- 
trict this  bill  would  probably  be  sufficient. 
We  are  not  prepared  to  say  that  in  no  case  can 
a  divorce  be  granted  unless  there  be  actual 
physical  violence  or  some  attempted  injury 
by  violence  to  ^he  health  and  life  of  the  com- 
plainant. There  may  be  cases  where  the  hus- 
band, by  threatening  violence,  threatened  acts, 
without  committing  any  actual  violence, 
might  so  put  his  wife  in  fear  as  to  not  only 
materially  injure  her  health  but  endanger  her 
life.  And  it  is  possible  that  the  reverse  might 
be  true,  that  this  might  occur  under  some  cir- 
cumstances by  the  wife  obtaining  this  sort  of 
control  by  threats  over  her  husband  with 
equally  injurious  consequences,  but  we  think 
such  cases  would  be  very  rare.  The  facts  here 
stated,  even  if  all  true,  do  not  amount  to  such 
cruelty,  and  the  complainant  is  not  entitled 
by  the  averments  of  his  bill  to  any  relief." 

In  Walsh  v.  Walsh,  20  British  Columbia 
482,  the  facts  and  conclusion  of  the  court  were 
stated  as  follows:  ''It  is  contended,  however, 
that  the  evidence  is  sufficient  to  prove  that 
the  conduct  of  the  respondent  was  such  that 
the  petitioner  might  reasonably  apprehend 
bodily  injury,  and  her  mental  health  was  af- 
fected. The  evidence  in  support  of  this  con- 
tention is  that  the  petitioner  found  beneath 
the  pillowb  of  the  respondent,  in  the  bed  they 
both  occupied,  a  razor  and  a  sharp  knife,  and 
on  asking  him  what  it  was  for,  he  said  to 
protect  himself.  She  then  inquired:  'What 
do  you  want  to  protect  yourself  for?'  and 
his  reply  was:  'I  thought  you  might  do  me 
some  harm  while  I  was  sleeping.'  She  was 
then  asked  by  her  counsel  what  effect  this 
discovery  had  upon  her,  and  her  answer  was: 
'Well,  it  made  me  very  nervous.  I  made  him 
take  another  room  after  that.'  This  seems  to 
have  ended  the  matter.  The  petitioner  frankly 
admitted  that  her  husband  had  'never  laid 
hands  on  her'  in  any  way  in  a  violent  man- 
lier. She  does  not  even  state  that  she  appre- 
hended that  he  would  do  so  or  that  the  weap- 
ons referred  to  were  kept  by  him  for  that 
purpose.  Accepting  her  statement  that  she 
became  nervous  through  his  actions,  this 
would  not  be  sufficient.  I  do  not  think  the 
petitioner's  safety  was  compromised,  nor  any 
fears  for  it  entertained  by  her.  There  is  no 
evidence,  in  my  opinion,  to  support  the  alle- 
gation of  legal  cruelty." 

The  fact  that  a  husband  on  returning  from 
work  preferred  to  read  or  go  to  bed  and  re- 
fused to  go  to  places  of  amusement  with  his 
wife  has  been  held  not  to  constitute  cruelty. 
Bowen  v.  Bowen,  179  Mich.  674,  146  N.  W. 
271,  61  L.R.A.(N.S.)   460. 

That  a  husband  frequently  absented  him- 
self from  home  and  that  he  ridiculed  the 
church  of  which  the  wife  was  a  member  and 
constantly  professed  in  her  hearing  affection 
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for  his  first  wife  from  whom  he  was  divorced 
was  held  in  Ryan  v.  Ryan  (Tex.)  114  S.  W. 
464,  not  to  constitute  cruelty. 

Lewd  and  indecent  conduct  of  a  husband 
towards  a  young  daughter  of  his  wife  by  a 
former  marriage  has  been  held  not  to  be 
cruelty.    Cline  v.  Cline,  10  Ore.  474. 

In  the  reported  cas^  untidy  habits  of  a  hus- 
band and  occasional  gambling  for  small 
stakes  are  held  not  to  constitute  cruelty. 

Offensive  Language* 

In  General. 

It  is  generally  held  that  the  mere  use  of 
offensive  language  and  occasional  paroxysms 
of  rage  on  the  part  of  a  spouse  without  any 
fixed  purpose  of  injuring  the  other  spouse 
does  not  constitute  cruelty  warranting  a  di- 
vorce. 

Aritsona. — Sneed  ▼.  Sneed,  14  Ariz.  17,  123 
Pac.  312. 

California. — ^Avery  v.  Avery,  148  Cal.  230, 
82  Psc.  967.  Compare  Wolflf  v.  Wolflf,  102  Cal. 
433,  36  Pac.  767. 

Illinois. — ^Vignos  v.  Vignos,  16  111.  186; 
Turbitt  V.  Turbitt,  21  111.  438;  Embree  v.  Em- 
bree,  53  111.  394;  Duberstein  v.  Duberstein, 
171  in.  133,  49  N.  E.  316;  Fritts  v.  Fritts,  36 
III.  App.  31;  Frits  ▼.  Fritz,  138  III.  436,  28 
N.  E.  1058,  32  Am.  St.  Rep.  156,  14  L.R.A. 
685. 

Iowa, — ^Wheeler  v.  Wheeler,  53  la.  511,  5 
N.  W.  689,  36  Am.  Rep.  240;  Potter  v.  Potter, 
75  la.  211,  39  N.  W.  270;  Ooeldner  ▼.  Goeld- 
ner,  158  la.  415,  139  N.  W.  889. 

Kansas. — ^Masterman  ▼.  Masterman,  58 
Kan.  748,  51  Pac.  277;  Rowe  ▼.  Rowe,  84  Kan. 
696,  115  Pac.  553. 

Kentucky, — ^Finley  v.  Finley,  9  Dana  52, 
33  Am.  Dec.  528;  Gains  v.  Gains,  19  S.  W.  920. 

Massaehueetis.— mil  v.  Hill,  2  Mass.  150 ; 
Freeborn  v.  Freeborn,  168  Mass.  50,  46  N.  E. 
428. 

Michigan. — Bennett  ▼.  Bennett,  24  Mich. 
482;  Johnson  v.  Johnson,  49  Mich.  639,  14 
N.  W.   670. 

VeJ>raska. — Gleason  v.  (Tleason,  16  Neb.  15, 
19  N.  W.  784;  Shuster  v.  Shustcr,  3  Neb.  (un- 
oflBcial)   Rep.  610,  92  N.  W.  203. 

Vsw  Hampshire. — Poor  v.  Poor,  8  N.  H. 
307,  29  Am.  Dec.  664. 

ffeto  Jersey. — Close  ▼.  Close,  24  N.  J.  Eq. 
338;  Disborough  y.  Disborough,  26  Atl.  852; 
Hewitt  V.  Hewitt,  37  AtL  1011. 

yew  York. — ^Ruckman  ▼.  Ruckman,  58  How. 
Pr.  278. 

Vorth  CaroUma. — ^Everton  v.  Everton,  50 
N.  C.  202. 

Oklahoma, — ^Beach  t.  Beach,  4  Okla.  359, 
46  Pac.  514. 

Pennsylvanda. — Sowers  r.  Sowers,  11  Phila. 
213,  33  L^.  Int.  220;  Scfaulze  v.  Schulze,  33 


Pa.  Super.  Ct.  325;  Riddle  ▼.  Biddle,  60  Pa. 
Super.   Ct.   30. 

Tennessee.'-^hell  v.  Shell,  2  Sneed  716. 

Virginia. — Latham   v.    Latham,    30    Grat. 
307. 

The  acts  of  extreme  cruelty  charged  in  Ben- 
nett V.  Bennett,  24  Mich.  482,  consisting  of 
the  wife's  leaving  the  house  without  cause,  re- 
maining absent  for  considerable  lengths  of 
time,  using  indecent,  profane  and  obscene  lan- 
guage, and  neglecting  her  household  affairs, 
were  held  to  fail  far  short  of  eictreme  cruelty 
to  the  husband,  the  court  saying:  "It  is  ex- 
tremely doubtful  whether  any  of  them,  on  the 
part  of  the  wife,  could,  in  any  case,  consti- 
tute that  extreme  cruelty  which  the  statute 
contemplates  as  a  ground  of  divorce;  but  in 
the  present  case,  at  least,  the  slight  degree  of 
negligence  about  household  affairs,  and  the 
very  short  periods  of  absence  proved  (which 
seem  to  have  been  mostly  brief  visits  of  a  few 
hours  to  some  of  her  children  who  resided  in 
the  neighborhood),  fall  so  far  short  of  such 
extreme  cruelty  as  to  render  it  merely  ludi* 
crous  to  consider  them  as  amounting  to  cruel- 
ty in  any  form.  As  to  the  second  ground  of 
extreme  cruelty:  profane,  obscene  and  insult- 
ing language,  habitually  indulged  in  towards 
a  person  of  a  sensitive  nature  and  refined  feel- 
ings, may,  doubtless,  in  some  cases,  amount 
to  extreme  cruelty,  as  intimated  in  Briggs  v. 
Briggs,  20  Mich.  34.'  But  this,  as  a  general 
rule,  would  be  more  readily  recognized,  when 
used  by  the  husbiMid  to  the  wife,  than  by  the 
wife  to  the  husband.  In  the  present  case  we 
see  no  evidence  that  complainant  was  a  per- 
son of  such  sensitive  nature  and  refined  feel- 
ings as  would  be  likely  to  be  affected  to  the 
degree  of  extreme  cruelty  by  any  such  lan- 
guage as  the  wife  is  shown  to  have  used.  A 
man  who  habitually  locks  up  his  pork  and  his 
flour  in  his  granary  in  the  barn,  and  hides 
even  his  tea  from  his  wife,  who  is  expected 
to  do  his  cooking  and  prepare  his  table,  on 
suspicion  that  she  might  use  them  too  freely 
or  give  them  away  to  her  children  by  a  former 
marriage,  and  charges  those  children  with 
stealing  his  blankets  (when  no  evidence  is 
shown  warranting  such  charge  or  suspicions), 
as  the  complainant  is  shown  by  one  of  his 
own  witnesses  to  have  done  in  this  case,  can- 
not lay  claim  to  a  very  high  degree  of  sus- 
ceptibility or  refinement  of  feeling,  and  ought 
to  expect  an  occasional  tempest,  and  to  make 
up  his  mind  and  prepare  his  nerves  for  a 
pretty  large  share  of  abusive  language;  and 
though  this  consideration  will  not  justify 
some  of  the  profane  and  indecent  language 
claimed  to  have  been  used  by  the  wife,  it 
shows  that  his  own  feelings  were  proof 
against  anything  of  extreme  cruelty  to  be 
inflicted  by  mere  words.  .  .  .  The  real  and 
the  whole  difliculty,  as  we  infer  from  the 
evidence,  grew  up  from  the  jealousy  or  sus- 
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picion  he  seems  to  have  indulged  (so  far  as 
the  evidence  shows,  without  justifiable  cause ) , 
against  her  children  by  a  former  marriage, 
and  her  attachment  to  them,  and  his  morbid 
apprehension  lest  they  might,  in  some  way, 
by  her  aid,  get  hold  of  some  of  his  pork  or 
tea,  or  blankets.  In  any  view  we  have  been 
able  to  take  of  the  evidence,  we  think  it  fails 
to  establish  any  ground  upon  w^hich  a  decree 
of   divorce   could    safely    be   granted." 

While  offensive  language  habitually  used 
may  constitute  cruelty  if  it  grievously  affects 
or  wounds  the  feelings,  and  thus  destroy  the 
peace  of  mind  of  the  other  spouse  resulting 
in  the  impairment  of  his  health,  where  the 
testimony  shows  that  both  parties  are  addict- 
ed to  the  use  of  profane  language  towards 
each  other,  the  court  will  refuse  to  grant  a 
divorce.  Gleason  v.  Gleason,  16  Neb.  15,  19 
N.  W.  784;  Shuster  v.  Shuster,  3  Neb.  (un- 
official) Rep.  610,  92  N.  W.  203. 

In  Rader  v.  Rader,  136  la.  223,  113  N.  W. 
817,  the  court  stated  the  facts  and  its  con- 
clusion as  follows:  'The  sole  question  in  the 
case  is  one  of  fact,  and  that  is :  Was  defend' 
ant  guilty  of  such  inhuman  treatment  of 
plaintiff  as  endangered  her  life?  We  shall 
not,  of  course,  attempt  to  set  out  the  entire 
record.  It  is  enough  for  the  purpose  of  the 
case  to  state  our  conclusions.  Whilst  the  case 
is  not  a  strong  one,  we  think  there  is  enough 
to  show  that  defendant  used  profane,  obscene, 
insulting,  and  abusive  language  toward  his 
wife,  complained  of  her  cooking,  and  generally 
treated  her  in  such  a  manner  as  to  endanger 
her  life  and  health.  He  never,  it  is  true,  used 
physical  violence,  but  he  did  that  which  to 
an  ordinary  woman  is  more  cruel.  After  the 
first  few  weeks  of  married  life,  he  seems  to 
have  lost  all  affection  for  his  wife.  He  was 
profane  and  abusive,  criticised  her  cooking, 
failed  to  provide  her  with  clothing,  and  in 
other  ways  made  life  miserable.  True,  most 
of  the  charge  defendant  denies;  but  the  wit- 
nesses were  all  before  the  trial  court,  and 
plaintiff's  condition  of  health  as  autoptically 
disclosed,  and  her  manner  and  demeanor, 
should  all  be  considered  and  given  due  weight. 
And  in  such  caees  as  this  the  finding  of  the 
trial  court  should  be  given  due  consideration 
in  view  of  the  conflicting  testimony  adduced. 
Plaintiff  was  comparatively  a  well  woman 
when  she  married  the  defendant,  and  when 
she  left  him  she  was  much  broken  both  in 
health  and  spirits,  and  for  this  defendant 
seems  to  have  been  responsible.  It  is  not 
necessary,  of  course,  to  show  physical  assaults 
in  order  to  make  out  a  case  of  cruelty.  The 
general  treatment  accorded  the  wife  by  the 
husband  should  be  considered,  and  if,  upon 
the  whole  record,  it  appears  that  the  life  and 
health  of  the  wife  has  been  endangered  by 
ill  treatment,  be  that  nothing  more  than 
abusive,  insulting,  profane,  and  vulgar  lan- 


guage, lack  of  affection,  or  failure  to  furnish 
the  necessaries  of  life,  a  divorce  should  be 
granted." 

In  Banks  v.  Banks,  162  Wis.  87,  155  N.  W. 
916,  a  divorce  for  cruelty  was  granted  where 
the  evidence  showed  that  the  defendant,  with- 
out cause  or  provocation,  applied  to  her  hus- 
band insulting  epithets,  and  almost  daily  in- 
terfered with  his  professional  duties  as  a 
physician,  by  calling  him  up  at  his  office 
and  showering  abuse  on  him,  all  of  which 
destroyed  his  peace  of  mind  and  affected  his 
mental  and  bodily  health  to  a  degree  which 
rendered  it  impracticable  to  discharge  prop- 
erly the  duties  imposed  by  the  marriage  re- 
lation. 

A  continued  use  of  vile  language  by  a  wife 
accusing  her  husband  of  illegal  acts  of  which 
he  was  innocent,  and  constant  uncontrollable 
paroxysms  of  rage  and  violence,  by  which 
she  harassed  the  husband,  making  his  life 
unbearable  and  tending  to  destroy  permanent- 
ly his  peace  and  happiness,  have  been  held  to 
constitute  legal  cruelty  and  ground  for  di- 
vorce. Sylvis  V.  Sylvis,  11  Colo.  319,  17  Pac 
912,  wherein  it  was  said :  ''The  natural  effect 
of  such  conduct  upon  an  ordinarily  sensitive 
person  would  be  to  destroy  his  peace  and 
happiness,  and  from  the  destruction  of  peace 
and  happiness  the  impairment  of  health  is  a 
natural  consequence;  and  the  presumption  is 
that  the  conduct  of  the  defendant  produced 
the  natural  and  usual  result  of  such  conduct. 
To  authorize  a  divorce  on  the  ground  of  cruel- 
ty the  evidence  should  show  that  the  acts  com- 
plained of  are  such  as  that  danger  to  life, 
limb  or  health  will  naturally  arise  from 
the  continued  commission  of  such  acts,  but 
it  is  not  necessary  that  the  evidence  should 
show  that  actual  physical  violence  has  been 
used.  Extreme  cruelty  may  be  as  effectually 
caused  by  conduct  which  prodacee  mental 
suffering,  and  robs  complainant  oi  his  or  her 
peace  of  mind,  as  by  blows  inflicted;  and  to 
many  persons  the  burden  of  the  mental  suffer- 
ing will  be  much  harder  to  bear  than  the  bur- 
den of  any  ordinary  physical  suffering.  These 
views  are  sustained  by  many  recent  and  well- 
reasoned  decisions." 

In  Morehouse  v.  Morehouse,  70  Conn.  420, 
39  Atl.  516,  it  appeared  that  the  husband 
knovFing  that  his  wife  was  affected  with  heart 
trouble,  and  that  his  conduct  aggravated  it, 
would  frequently  appear  before  her  in  a 
drunken' condition  and  humiliate  her  by  his 
vulgar  and  profane  abuse.  It  was  held  that 
cruelty  was  established. 

In  Wolff  V.  Wolff,  102  Cal.  433,  36  Pac. 
767,  the  facts  and  the  court's  conclusion  were 
stated  as  follows:  "That  since  said  marriage 
the  defendant  has  treated  the  plaintiff  in  a 
cruel  and  inhuman  manner,  and  in  particular 
as  follows:  That  almost  ever  since  the  com- 
mencement of  the  married  life  of  said  parties 


CUNNINGHAM  ▼.  CUNNINGHAM. 
187  Mich,  68, 


487 


the  defendant  has  been  in  the  habit  of  grosBly 
abusing  the  plaintiff,  and  of  applying  to  her, 
and  to  members  of  her  family  and  relatives^ 
vile,  profane,  and  obscene  language,  the  par- 
ticulars whereof  are  stated  at  length  in  the 
complaint  on  file  in  this  action;  and  the 
court  finds  as  facts  that  such  language  was 
used  by  the  defendant  as,  and  when,  and  in 
the  manner  alleged  by  the  plaintiff;  that  al- 
most immediately  after  said  marriage  the 
plaintiff  became  and  was  pregnant,  and  that 
during  the  term  of  her  pregnancy  she  was 
highly  nervous  and  in  a  delicate  state  of 
health,  and  defendant  used  toward  her  during 
said  period  vile,  abusive,  and  indecent  lan- 
guage, and  which  language  and  treatment  of 
defendant  caused  the  plaintiff  physical  pain, 
and  greatly  aggravated  the  physical  suffer- 
ings undergone  by  her  during  said  period,  and 
that  the  harsh  and  abusive  treatment  and 
language  of  defendant  toward  plaintiff  caused 
her  physical  suffering,  affected  her  health,  and 
also  inflicted  upon  her  grievous  mental  suffer- 
ing, and  that  plaintiff  has  not  condoned  said 
offenses.     .  The  testimony  of  plaintiff 

as  to  the  facts  thus  found,  having  been  suffi* 
eiently  corroborated,  and  these  being  sufficient 
to  constitute  extreme  cruelty,'  even  according 
to  the  case  of  Waldron  v.  Waldron,  85  Cal. 
251,  and  surely  so  according  to  the  decision 
in  Barnes  v.  Barnes,  95  Cal.  171,  it  was  not 
material  nor  necessary  that  her  testimony 
should  have  been  corroborated  as  to  all  other 
distinct  acts  of  cruelty  alleged  in  lier  com- 
plaint." 

Evidence  showing  that  a  wife  became  abu- 
eive,  applying  various  abusive  and  opprobri- 
ous epithets  to  her  husband,  refusing  to  do 
any  of  the  house  work,  though  Ahe  was  a 
healthy  woman,  and  persistently  acting  in  an 
abusive  and  insulting  manner,  has  been  held 
to  be  sufficient  to  entitle  the  husband  to  a 
divorce  im  the  ground  of  cruelty.  McGee  v. 
McGee,  72  Ark.  355,  80  S.  W.  679. 

In  Gholfiton  v.  Gholston,  31  Ga.  625,  it  was 
held  that  the  persistent  commission  of  acts 
which  outraged  the  feelings  of  modesty  and 
decency  of  the  wife,  such  as  threatening  to 
eommit  adultery  and  cursing  and  abusing  her 
and  using  insulting  and  opprobrious  language, 
constituted  cruel  treatment. 

The  habitual  use  of  indecent  and  obscene 
language  by  a  husband  to  his  wife  in  the 
presence  of  others  has  been  held  to  constitute 
extrone  cruelty.  Goodman  v.  Goodman,  2G 
Mich.  416.  And  so  where  a  wife  was  shown 
to  be  extremely  profane  in  her  conversation 
in  the  presence  of  the  husband,  and  at  times 
before  others,  and  repeatedly  told  obscene 
stories  in  his  presence  and  in  the  presence  of 
Ms  children  of  a  former  marriage  it  was  held 
that  he  was  entitled  to  a  divorce.  Mosher 
V.  Mosher,  16  N.  D.  269,  113  N.  W.  99,  125 
Am.  St.   Rep.    654,   12   L.R.A.(N.S.)    820. 


In  Fay  v.  Fay,  27  Pa.  Super.  Ct.  328,  a 
divorce  was  allowed,  it  appearing  that  the 
wife  neglected  her  children  and  household  du- 
ties, and  frequently  in  the  presence  of  their 
children,  neighbors  and  visitors  addressed  her 
husband  in  profane,  obscene  and  abusive  lan- 
guage, and  often  threatened  to  poison  him, 
the  court  saying  that  such  conduct  persisted 
in  for  a  long  period  of  time,  is  well  calculated 
to  render  the  condition  of  the  aggrieved  party 
intolerable,  and  cause  him  a  reasonable  ap- 
prehension of  physical  violence. 

The  use  of  offensive  language  towards  a 
wife,  and  circulating  among  her  friends  re- 
ports to  the  effect  that  she  was  of  unsound 
mind,  and  other  stories  reflecting  on  her  good 
name  and  moral  character,  and  frequent 
threats  by  the  husband  that  he  would  resort 
to  legal  proceedings  to  test  her  sanity  and 
thus  deprive  her  of  lier  liberty  have  been  held 
to  be  sufficient  to  constitute  cruelty  warrant- 
ing a  divorce.  Russell  v.  Russell,  37  Pa. 
Super.  Ct.  348. 

That  the  husband  was  a  man  of  hasty  and 
violent  temper,  that  he  frequently  cursed 
and  called  his  wife  vile  names,  and  denounced 
and  reviled  her  parents  and  friends,  by  reason 
of  which  she  was  made  ill  and  nervous,  has 
been  held  to  constitute  cruelty  warranting  a 
divorce.  Berry  v.  Berry,  115  la.  543,  88 
N.  W.  1075,  wherein  the  court  said:  "It  is 
to  be  admitted  that  the  showing  of  cruel  and 
inhuman  treatment  is  not  as  overwhelming  as 
is  sometimes  made  in  cases  of  this  kind,  but, 
after  due  deliberation,  we  think  it  sufficient. 
Some  women  may  be  so  constituted  that  loud- 
mouthed curses  upon  themselves,  their  par- 
ents and  friends,  and  course  insinuations 
against  their  wifely  virtue,  will  be  received 
with  perfect  equanimity;  and  as  to  them, 
while  it  is  cruel  and  inhuman  treatment,  it 
does  not  endanger  life.  But  women  who 
thrive  upon  such  treatment  are  rare.  With 
the  husband  a  strong  man  of  violent  temper 
and  profane  and  abusive  tongue,  and  the  wils 
a  woman  in  frail  health  and  of  weak  and 
sensitive  nerves,  it  does  not  require  murder- 
ous blows  or  the  display  of  firearms  to  en- 
danger life,  within  the  meaning  of  the  stat- 
ute. Upon  such  a  woman  every  curse  and 
foul  epithet  falls  with  as  killing  effect  as  a 
stroke  from  the  clenched  first.  Cruelty  of  this 
kind  is  good  grounds  for  divorce."  ! 

In  Sackrider  v.  Sackrider,  60  Iowa  397,  14 
N.  W.  736,  a  divorce  for  cruelty  was  granted 
on  proof  that  the  husband  was  addicted  to 
violent  outbreaks  of  temper  during  which  he 
threatened  his  wife  with  weapons. 

Intent  to  Injure. 

Where  it  appears  that  a  spouse  has  de-- 
liberately  adopted  as  a  course  of  conduct  the 
use  of  offensive  language  toward  the  other. 
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spouse,  continually  calling  him  or  her  vile 
and  opproprious  names,  with  the  intent  and 
fixed  purpose  of  causing  unhappiness,  the 
courts  usually  consider  such  conduct  to  be 
legal  cruelty.  Sneed  ▼.  Sneed,  14  Ariz.  17, 
123  Pac.  312,  40  L.R.A.(N.S.)  99;  Haley  v. 
Haley,  44  Ark.  429;  McGee  v.  McGee,  72  Ark. 
355,  80  S.  W.  679;  Kientz  v.  Kientz,  104  Ark. 
381,  149  S.  W.  86;  Wolff  v.  Wolff,  102  Cal. 
433,  36  Pac.  767,  1037 ;  Gholston  v,  Gholston, 
31  Ga.  625;  Glass  v.  Wynn,  76  Ga.  319; 
Berry  v.  Berry,  115  la.  543,  88  N.  W.  1075; 
Luettjohann  v.  Luettjohann,  147  la.  286,  126 
N.  W.  172;  Dunlap  v.  Dunlap,  49  La.  Ann. 
1696,  22  So.  929;  Goodman  v.  Goodman,  26 
Mich.  417;  Begrow  v.  Begrow,  162  Mich.  349, 
127  N.  W.  256,  17  Detroit  Leg.  N.  602,  139 
Am.  St.  Rep.  562;  Kapp  v.  District  Ct.  31 
Nev.  444,  103  Pac.  235;  Mosher  v.  Mosher,  16 
N.  D.  269,  113  N.  W.  99,  125  Am.  St.  Rep. 
654,  12  L.R.A.(N.S.)  820;  Melvin  v.  Melvin, 
130  Pa  St.  6,  18  Atl.  920;  Russell  v.  Russell, 
37  Pa.  Super.  Gt.  348 ;  Dawson  ▼.  Dawson,  63 
Tex.  Civ.  App.  168,  132  S.  W.  379;  Cherring- 
ton  T.  Cherrington,  9  Alberta  L.  Rep.  181, 
9  West.  W.  Rep.  146,  32  West.  L.  Rep.  438. 

Emphasizing  the  importance  of  wilfulness 
in  connection  with  the  use  of  abusive  language, 
it  was  said  in  Kientz  v.  Kientz,  104  Ark.  381, 
149  S.  W.  86:  "In  order  to  constitute  cruel 
treatment,  which  our  law  recognizes  as  ground 
for  divorce,  there  must  be  proof  of  wilfulness 
or  malice  on  the  part  of  the  offending  spouse, 
and  the  effect  of  that  treatment  must  be  to 
impair  or  threaten  the  impairment  of  the 
complaining  party's  health  or  such  as  to  cause 
mental  suffering  sufficient  to  make  the  condi- 
tion of  the  complaining  party  intolerable. 
Mere  incompatibility  of  temperament  or  want 
of  congeniality  and  the  consequent  quarrels 
causing  unhappiness  are  not  sufficient  to  con- 
stitute that  cruelty  which,  under  our  statute^ 
will  justify  divorce." 

So  in  Sneed  v.  Sneed,  14  Ariz.  17,  123  Pac. 
jl2,  40  L.R.A.(N.S.)  99,  it  was  said:  "No 
single  act  operating  mentally  is  sufficient  to 
constitute  cruelty  justifying  divorce.  There 
must  be  continuity  of  such  conduct,  and  many, 
if  not  the  great  majority  of,  authorities  hold 
that  such  conduct  must  be  shown  to  have  been 
induced  by  malevolence,  hatred,  or  spite." 

The  ill  treatment  of  a  child  in  the  mother's 
presence  by  the  husband  solely  for  the  purpose 
of  grieving  her,  and  the  use  of  offensive  lan- 
guage to  her,  resulting  in  aggravating  her  ill- 
ness, constitute  cruelty.  Dunlap  v.  Dun- 
lap, 49  La.  Ann.  1696,  22  So.  929. 

Indignities  need  not  consist  of  personal  vio- 
lence. They  may  consist  of  unmerited  re- 
proach, rudeness,  contempt,  studied  neglect, 
open  insult,  and  many  other  things  habitually 
and  systematically  pursued,  to  an  extent  which 
would  render  life  intolerable.    Nor  is  it  neces- 


sary that  the  complainant  should  be  wholly 
blameless.    Haley  v.  Haley,  44  Ark.  429. 

A  series  of  vexatious  and  deliberate  insults 
by  a  wife  against  her  husband  was  held  to 
justify  a  divorce  for  cruelty  in  Dawson  v. 
Dawson,  63  Tex.  Civ.  App.  168,  132  S.  W. 
379,  the  court  saying:  "What  are  wounds 
to  the  person  as  compared  with  those  that 
affect  the  mind?  The  former  may  be  healed, 
the  latter  endure  for  a  lifetime.  It  is  now 
generally  held,  even  in  jurisdictions  where  the 
common-law  rule  obtains,  unaided  by  statutes 
such  as  ours,  regarding  causes  for  divorce, 
that  'any  unjustifiable  conduct  on  the  part 
of  either  the  husband  or  wife,  which  so  griev- 
ously wounds  the  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mind  of  the 
other  as  to  seriously  impair  the  health,  or 
such  as  to  utterly  destroy  the  legitimate  pur- 
pose and  object  of  matrimony,  constitutes  ex- 
treme cruelty,'  constituting  a  cause  for  the 
dissolution  of  matrimony.  .  .  .  May  not 
the  husband's  living  with  a  wife  who  without 
provocation  hates  and  abuses  his  daughter  in 
her  affliction,  defames  the  memory  of  his  dead 
wife,  wantonly  assails  his  character,  publishes 
him  as  lazy,  indolent,  and  good  for  nothing, 
demands  his  expulsion  from  a  benevolent  so- 
ciety as  unworthy  of  its  membership,  as- 
saults him,  constantly  abuses  him,  applies  to 
him  in  the  hearing  of  others  opprobrious  epi- 
thets, hates  him,  excludes  him  from  his  dwell- 
ing, and  ceases  to  perform  towards  him  the 
duties  of  a  wife,  be  insupportable?  If  so. 
then,  under  the  law  of  this  state,  as  declared 
by  its  legislature,  the  sovereign  authority  of 
the  state,  no  court  has  the  authority  to  hold 
him  to  such  a  miserable  existence  by  refusing 
to  entertain  a  petition  setting  up  such  ex- 
cesses as  grounds  for  the  dissolution  of  the 
marriage." 

Coupled  with  Chabge  of  Unchastity. 

Habitual  and  persistent  use  of  offensive  lan- 
guage together  with  unfounded  accusations  of 
unchastity  made  by  a' husband  or  a  wife  con- 
stitute cruelty  warranting  a  divorce.  Moss 
V.  Moss,  114  L.  T.  N.  S.  (Eng.)  1147,  85  L. 
J.  P.  182,  32  limes  L.  Rep.  468;  Powelson 
T.  Powelson,  22  Cal.  358 ;  Andrews  v.  Andrews, 
120  Cal.  184,  52  Pac.  ^98;  Friend  ▼.  Friend, 
53  Mich.  543, 19  N.  W.  176,  61  Am.  Rep.  161; 
Whitacre  v.  Whitacre,  64  Mich.  282.  31  N. 
W.  327;  Thompson  v.  Thompson,  79  Mich. 
124,  44  N.  W.  424 ;  Delor  v.  Delor,  159  Mich. 
624,  124  N.  W.  644;  Rose  v.  Rose,  129  Mo. 
App.  176,  107  S.  W.  1089;  Griffith  v.  Griffith. 
77  Neb.  180,  108  N.  W.  981;  Cook  v.  Cook, 
11  N.  J.  Eq.  195;  Dietrick  v.  Dietrick,  14 
Phila.  (Pa.)  649,  36  Leg.  Int.  418.  See  also 
Potter  V.  Potter,  75  la.  211,  39  N.  W.  270; 
Mathewson  v.  Mathewson,  81  Vt.  178,  69  AtL 
646,  18L.R.A.(N.S.)  300. 
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Tht  use  of  Tile  and  abusive  language  to- 
wards a  wife,  falsely  and  habitually  accusing 
her  of  adulterous  intercourse,  etc.,  may 
amount  to  legal  cruelty,  where  the  conduct  of 
the  husband  causes  her  much  mental  suffering, 
producing  fits  of  illness  and  threatening  per- 
manent injury  to  her  health.  Powelson  t. 
Powelson,  22  Cal.  358. 

Charging  a  wife  with  infidelity  in  the  pres- 
ence of  the  children,  constantly  applying  to 
her  the  vilest  and  most  opprobrious  epithets 
which  a  '^vulgar  mind  could  invent  or  a  foul 
tongue  utter,"  threatening  her  with  bodily 
harm,  and  on  one  occasion  daubing  her  face 
with  paint,  have  been  held  to  constitute  cruel- 
ty. Dietrick  v.  Dietrick,  14  Phila.  (Pa.)  649, 
36  Leg.  Int.  413. 

Habitual  and  persistent  accusations  against 
a  husband  by  his  wife,  both  in  public  and 
private,  of  infamous  conduct  in  violation  of 
his  marriage  obligations,  and  calling  him  by 
the  vilest  epithets,  constitute  extreme  cruelty. 
Whitmore  ▼.  Whitmore,  49  Mich.  417,  13 
N.  W.  800.  And  so  continuous  abusive  Ian- 
gaage  showing  a  fixed  purpose  to  hurt  him 
and  repeated  accusations  of  incest  with  his 
own  daughter  may  amount  to  cruelty.  Peder- 
sen  V.  JPedersen,  88  Neb.  55,  128  N.  W.  649. 
Repeated  charges  of  infidelity  made  by  the 
wife  against  the  husband  which  were  unfound- 
ed, and  which  were  published  by  her  for  many 
years  to  his  acquaintances  and  business  asso- 
<uates  tending  to  humiliate  him  and  seriously 
injuring  his  reputation  and  business  stand- 
ing, have  been  deemed  to  be  sufficient  ground 
to  warrant  a  divorce  for  cruelty.  Williams 
V.  Williams,  101  Minn.  400,  112  N.  W.  628. 
See  also  Carpenter  v.  Carpenter,  30  Kan. 
712,  2  Pac.  122,  4  Am.  Rep.  108;  Holyoke  v. 
Holyoke,  78  Me.  404,  6  Atl.  827. 

Continually  calling  a  husband  opprobrious 
liames,  unjustly  accusing  him  of  improperly 
usodating  with  other  women,  and  refusing 
to  cohabit  with  him  for  a  number  of  years 
have  been  held  to  constitute  cruelty.  Wald- 
hom  V.  Waldhom,  165  Mich.  130,  130  N.  W. 
199,  18  Detroit'  Leg.  K.  15.  See  also  Menzer 
▼.  Menzer,  83  Mich.  319,  47  N.  W.  219,  21 
Am.  St.  Rep.  605. 

In  Fitzpatrick  v.  Fitzpatridc,  21  Misc.  378, 
47  N.  Y.  8.  737,  a  charge  of  cruelty  was 
sastained  on  facts  stated  as  follows:  "By  a 
preponderance  of  credible  testimony  it  is  es- 
tablished that  repeatedly  and  in  wrath  the 
defendant  addressed  profane  and  opprobrious 
language  to  the  plaintiff — denouncing  her  as 
a  'cur/  a  'worm'  and  a  'devil*  whom  he  con- 
signed to  'hell,*  and  that  under  circumstances 
of  peculiar  atrocity,  he  maliciously  and  unjus- 
tifiably impugned  her  conjugal  fidelity.  On 
the  trial,  indeed,  he  denied  that  he  ever  accused 
^  of  unchastity,  and  professed  confidence 
in  her  virtue :  but  with  cynical  insincerity,  in 
face  of  an  answer  plainly  imputing  to  her 


habitual  wantonness  and  systematic  immor- 
ality. Holmes  v.  Jones,  121  N.  Y.  461,  466; 
Cornwall  v.  Cornwall,  30  Hun  573,  574.  Were 
the  instances  of  misbehavior  casual  and  ex- 
ceptional they  might  claim  some  indulgence 
on  the  score  of  infirmity  of  temper ;  but  being 
persistent  and  characteristic,  they  stamp  the 
conduct  of  the  defendant  toward  the  plaintiff 
with  a  uniform  tenor  of  deliberate  cruelty 
and  inhumanity,  and  appear,  as  by  implica- 
tion he  confesses,  to  have  been  directed  to 
the  end  of  driving  her  to  a  separation.  In- 
deed, his  vindictiveness  did  not  cease  with 
her  departure;  but  after  her  escape  he  sub- 
jected her  to  the  infamy  of  a  public  adver- 
tisement as  a  recreant  to  marital  duty,  U» 
whom  no  tradesman  might  safely  supply  the 
necessaries  of  life.  All  these  indignities  the 
defendant  inflicted  upon  a  woman  he  knew  to 
be  in  delicate  health — upon  a  wife  who  re- 
quited his  cruelties  with  angelic  gentleness, 
and  to  whose  spotless  purity  he  is  constrained 
to  bear  reluctant  testimony.  Were  bodily 
harm,  as  the  effect  of  defendant's  maltreat- 
ment, requisite  to  the  plaintifPs  case,  it  is 
abundantly  apparent  in  the  evidence." 

ACCOICPAIVIED    BT    ACTUAL    OB    ThBBATENED 

ViOLENGUl 

It  is  generally  held  that  where  occasional 
acts  of  physical  violence  are  resorted  to  by 
a  spouse  in  connection  with  the  continued  use 
of  vile  and  offensive  language  the  entire 
course  of  conduct  will  constitute  cruelty 
though  the  physical  violence  is  not  sufficient 
atanding  alone  to  warrant  a  divorce. 

Aldbama.—Kmg  v.  King,  28  Ala.  315; 
Goodrich  v.  Goodrich,  44  Ala.  670. 

Ark<MMa8. — ^McGee  v.  McGee,  72  Ark.  355, 
80  S.  W.  579. 

California. — Johnson  v.  Johnson,  35  Pac. 
637. 

/Z/twow.— Sharp  v.  Sharp,  116  111.  509,*  6 
N.   E.   15. 

/oico.— Doolittle  V.  Doolittle,  78  la.  691,  43 
N.  W.  616,  6  L.R.A.  187 ;  Luick  v.  Luick,  132 
la.  302,  109  N.  W.  783. 

Louisiana. — Gehrkin  v.  Kinberger,  118  La. 
458,  43  So.  50. 

MioMga/n, — Briggs  v.  Briggs,  20  Mich.  34; 
Stark  V.  Stark,  129  Mich.  1.53,  88  N.  W.  391, 
8  Detroit  Leg.  N.  886;  McCue  v.  MeCue,  191 
Mich.  1,  157  N.  W.  369;  Tuffelmire  v.  Tuffel- 
mire,  192  Mich.  147,  158  N.  W.  178. 

Mississippi. — Johns  v.  Johns,  57  Miss.  530. 

Missouri. — Strahorn  v.  Strahorn,  82  Mo. 
App.  580;  Motley  v.  Motley,  93  Mo.  App.  473, 
67  S.  W.  741;  Stevens  v.  Stevens,  170  Mo. 
App.  322,  156  S.  W.  68. 

New  Hwfiipshvre. — Day  v.  Day,  56  N.  H.  316. 

New  Jersey. — Cook  v.  Cook,  11  N.  J.  Eq. 
195. 

OAlaAoma.— Clark  t.  Clark,  154  Pac.  1142. 
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Oregon. — Benlield  v.  Benfield,  44  Ore.  94, 
74  Pac.  495;  Decker  v.  Decker,  56  Ore.  381, 
108  Pac.  777;  Folkenberg  v.  Folkenberg,  68 
Ore.  267,  114  Pac.  99;  Belmont  v.  Belmont, 
82  Ore.  612,  162  Pac.  830. 

Pennsylvania, — Braun  v.  Braiin,  194  Pa. 
St.  287,  44  Atl.  1096,  75  Am.  St.  Rep.  699; 
Sonricker  v.  Sonricker,  39  Pa.  Super.  Ct. 
652;  VVelfer  v.  Welfer,  54  Pa.  Super.  Ct.  215. 

Tewnessee, — ^Payne  v.  Payne,  4  Humph.  500, 
40  Am.  Dec.  660. 

Teaw*.— Taylor  v.  Taylor,  18  Tex.  574; 
Shook  V.  Shook,  125  S.  W.  638. 

Virginia. — Myers  v.  Myers,  83  Va.  806,  6 
S.  E.  630;  Owens  v.  Owens,  96  Va.  191,  31 
N.  E.  72 ;  ^  Davenport  v.  Davenport,  106  Va. 
736,  56  S.'  E.  562. 

Washington. — Guerin  v.  Guerin,  46  Wash. 
486,  88  Pac.  928;  Sullivan  v.  Sullivan,  ^2 
Wash.  160,  100  Pac.  321;  Briggs  v.  Briggs,  56 
W'ash.  580,  106  Pac.  126;  Johnsen  v.  John- 
sen,  78  Wash.  423,  139  Pac.  189,  1200. 

West  Virginia. — ^Maxwell  v.  Maxwell,  69 
W.  Va.  414,  71  S.  E.  671. 

Wwconwn.—Pillar  v.  Pillar,  22  Wis.  658; 
Freeman  v.  Freeman,  31  Wis.  236;  Wachholz 
V.  Wachholz,  75  Wis.  377,  44  N.  W.  606; 
Cevene  v.  Cevene,  143  Wis.  393,  127  N.  W. 
942. 

Thus  proof  that  a  husband  habitually  ad- 
dressed the  wife  in  profane  and  obscene  lan- 
guage, applied  to  her  opprobrious  epithets, 
and  on  several  occasions  treated  her  with 
physical  violence  has  been  held  to  be  suffi- 
cient to  warrant  a  divorce.  Doolittle  v.  Doo- 
little,  78  la.  691,  43  N.  W.  616,  6  L.R.A. 
187. 

In  Johns  v.  Johns,  57  Miss.  530  it  was  said: 
"Cruel  and  inhuman  treatment  practiced  by 
one  of  the  married  parties  towards  the  other, 
with  such  persistency  as  to  have  become  the 
accustomed  conduct  of  the  party,  and  which 
is  characterized  by  personal  violence,  entitles 
its  victim  to  a  divorce.  This  treatment  must 
be  habitual.  A  single  act  of  violence  ordi- 
narily would  not  suffice.  It  might  never  be 
repeated.  It  need  not  have  been  frequent. 
It  is  not  necessary  for  personal  violence  to 
attend  the  daily  intercourse  of  the  parties. 
If  the  treatment  is  persistently  cruel  and 
inhuman,  and  it  is  occasionally  character- 
ized by  personal  violence,  so  as  to  beget  the 
apprehension  that  it  is  liable  to  occur  again 
at  any  time  when  the  fury  of  passion  may 
impel  the  offender,  it  is  sufficient.'' 

Where  it  appeared  that  shortly  after  a  mar- 
riage the  husband  became  cool  and  unkind 
towards  his  wife,  later  offered  her  direct  in- 
sults both  in  words  and  actions  and  struck 
her  once  a  finding  of  cruelty  was  sustained. 
Taylor  v.  Taylor,  18  Tex.  574. 

Cursing  and  abusing  a  wife  and  adopting 
a  course  of  tyrannical  conduct  towards  her 
which  continued  for  several  years,  threaten- 


ing bodily  injury,  attempting  to  do  her  bodily 
injury,  and  falsely  and  maliciously  accusing 
her  of  unchastity,  have  been  held  to  be 
cruelty.  Shook  v.  Shook  (Tex.)  125  8.  W. 
638. 

In  discussing  this  phase  of  the  question  and 
adopting  the  decision  of  Lord  Stowell  in 
Evans  v.  Evans,  1  Hag.  Cons.  (Eng.)  35,  it 
was  said  in  Freeman  v.  Freeman,  31  Wis.  235 : 
"The  causes  must  be  grave  and  weighty,  and 
such  as  to  show  an  absolute  impossibility  that 
the  duties  of  the  married  life  can  be  dis- 
charged. In  a  state  of  personal  danger  no 
duties  can  be  discharged ;  for  the  duty  of  self- 
preservation  must  take  place  before  the  du- 
ties of  marriage,  which  are  secondary  both 
in  commencement  and  in  obligation ;  but  what 
falls  short  of  this  is  with  great  caution  to 
be  admitted.  .  .  .  What  merely  wounds 
the  feelings  is  in  few  cases*  to  be  admitted, 
where  they  are  not  accompanied  with  bodily 
injury,  either  actual  or  menaced.  Mere  aua* 
terity  of  temper,  petulance  of  manners,  rude- 
ness of  language,  want  of  civil  attention  and 
accommodation,  even  occasional  sallies  of  pas- 
sion, if  they  do  not  threaten  bodily  harm,  do 
not  amount  to  l^al  cruelty;  they  are  high 
moral  offenses  in  the  marriage  state  undoubt- 
edly, not  innocent,  surely,  in  any  state  of  life, 
but  still  they  are  not  that  cruelty  against 
which  the  law  can  rdlieve.  It  would  seem 
from-  these  remarks  by  one  whose  words  ought 
to  be  law  upon  this  subject,  that  there  may 
be  cases  where  what  merely  wounds  the  men- 
tal feelings,  though  unaccompanied  with  bod- 
ily injury  either  actual  or  menaced,  will  con- 
stitute that  cruelty  for  which  the  law  will 
afford  relief.  It  would  seem  from  the  same 
remarks,  also,  that  proof  of  actual  bodily  in- 
jury is  not  required,  but  that  such  injury 
threatened  or  menaced  will  under  some  cir- 
cumstances suffice.  And  it  appears  to  me,  in 
reason  and  justice,  that  both  propositions 
ought  to  be  accepted  as  correct.  Everybody 
knows  that  there  may  be  a  refinement  of  cruel- 
ty practiced  on  the  part  of  one  ol  the  parties 
towards  the  other,  imconnected  with  gross  and 
abusive  language  or  epithets  or  with  anything 
personally  violent  or  threatening,  which  may 
render  the  marriage  state  absolutely  intoler- 
able, and  the  discharge  of  the  duties  of  mar- 
ried life  an  impossibility.  Everybody  Imows 
that  the  conduct  of  the  husband  towards  the 
wife  may  be  such  even  without  personal  vio- 
lence, actual  or  threatened,  as  to  render  her 
marriage  state  intolerable,  and,  from  mere 
mental  suffering  and  physical  debility  so  pro- 
duced, to  make  it  utterly  impossible  for  her 
to  perform  the  duties  which  are  expected  of  a 
wife,  and  which  otherwise  she  would  be  able 
and  anxious  to  perform.  The  language  of  the 
above  quotation  would  seem  to  leave  cases  of 
this  nature  within  the  rule  or  definition  of 
legal  cruelty,  as  I  must  say  I  think  they  ought 
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to  be;  and  it  is  for  this  reason  I  have  always 
doubted  the  oorrectness  of  the  deciaion  in  the 
«arly  case  in  this  court  of  Johnson  ▼.  Johnson, 
4  Wis.  135.  With  all  due  respect,  I  must 
confess  I  regard  the  rule  as  laid  down  there, 
or  as  applied  to  the  facts  of  that  case,  which 
in  my  judgment  were  most  aggravating  and 
cruel,  as  unreasonably  narrow  and  stringent ; 
and  I  much  prefer  that  indicated  in  the  above 
language  of  Lord  Stowell.  And  this  view 
would  seem  to  be  most  in  harmony  with  the 
true  exposition  and  obvious  intent  of  the 
statute,  which  declares  that  a  divorce  from 
the  bond  of  matrimony  may  be  adjudged  'when 
the  treatment  of  the  wife  bv  the  husband  had 
been  cruel  and  inhuman,  whether  practiced  by 
using  personal  violence  or  by  sny  other 
means.'  B.  8.  ch.  Ill,  §  9,  subd.  6;  2  Tay. 
Stats.  1271,  §  9,  subd.  5.  In  tiie  case  now  before 
Ds  there  is  abundant  proof,  not  only  of  course 
and  abusive  language  and  epithets,  often  re< 
peated,  but*  of  actual  personal  violence  and 
kdily  haamk^  aanmnyiiinri  by  .thacats  at  the 
time  the  plaintiff  left  his  house,  that  he,  the 
defendant,  would  take  her  life.  The  facts 
thus  proved  are  fully  as  strong,  if  not  strong- 
er,  to  sustain  the  charge  of  cruel  and  inhuman 
treatment,  than  those  shown  in  the  case  of 
Pillar  V.  Pillar,  22  Wis.  658,  where  this  court 
sustained  a  judgment  for  divorce  on  the  same 
ground.  It  is  the  opinion  of  this  court,  there- 
fore, that  judgment  should  have  been  ren- 
dered for  the  plaintiff,  granting  the  divorce 
upon  the  ground  of  cruelty  set  forth  in  her 
complaint,  and  proved  at  the  trial."  See  also 
Hacker  v.  Hacker,  90  Wis.  325,  63  N.  W. 
278.  Compare  Johnson  t.  Johnson,  4  Wis. 
135. 

While  the  courts  will  not  usually  regard 
the  husband's  status  in  respect  to  abusive  lan- 
guage accompanied  by  occasional  violence  in 
the  same  light  as  that  of  the  wife,  yet  in  some 
cases  conduct  of  that  kind  by  a  wife  has  been 
held  to  be  sufficient  to  warrant  the  granting  of 
a  divorce  to  the  husband.  Thus  calling  the 
husband  vile  names  and  accusing  him  of  being 
intimate  with  other  women,  and  on  one  occa- 
sion assaulting  him  and  driving  him  from  the 
house  have  been  held  to  be  cruelty.  Gevene 
V.  Cevene,  143  Wis.  393,  127  N.  W.  942.  So 
&  divorce  has  been  allowed  where  the  wife 
continually  used  offensive  language  towards 
her  husband,  tore  his  clothes,  and  on  one 
occasion  spit  in  his  face.  Stevens  v.  Stevens, 
170  Mo.  App.  322,  166  S.  W.  68. 

Evidence  that  a  wife  had  a  violent  temper 
and  would  frequently  fly  into  a  rage  using 
moat  vile  language  towards  the  husband  and 
his  relatives,  that  she  made  several  attacks 
on  him  once  with  a  razor  and  another  time 
vith  a  hatchet  has  been  held  to  warrant  a 
diroree  for  cruelty.  Johnsen  t.  Johnsen,  78 
Wash.  423,  139  Pac.  189,  1200. 


The  continuous  taunting  of  the  huqband 
for  his  ignorance  in  the  presence  of  others, 
using  vile  language  towards  him,  frequently 
threatening  to  poison  him,  and  on  one  occa- 
sion actually  putting  poison  in  his  food  have 
been  held  to  constitute  cruelty.  Motley  v. 
Motley,  93  Mo.  App.  473,  67  S.  W.  741.  But 
see  Sturgis  v.  Sturgis,  173  Mich.  597,  139 
N.  W.  866. 

It  was  held  in  Fizette  v.  Fizette,  146  111. 
328,  34  N.  E.  799,  that  even  though  a  single 
act  of  violence  was  committed  after  a  long 
period  of  abusive  language  it  did  not  consti- 
tute legal  cruelty.  To  the  same  effect  see 
De  Coito  V.  De  Coito,  21  Hawaii  339 ;  Richards 
V.  Richards,  1  Grant  Cas.  (Pa.)  389;  Cutler 
V.  Cutler,  2  Brewst.  (Pa.)  611;  Hagood  v. 
Hagood  (Tenn.)  48  S.  W.  122;  Bingham  v. 
Bingham  (Tex.)  149  S.  W.  214;  Pillar  v. 
Pillar,  22  Wis.  658.  "It  is  quite  possible  that 
a  single  act  of  cruelty,  on  a  single  occasion, 
may  be  so  severe,  and  attended  with  such 
corresponding  circumstances,  as  might  under 
a  fair  and  liberal  construction  of  this  act 
justify  a  divorce.  But  it  is  not  every  single 
touching  of  the  wife's  person  in  anger,  at  a 
moment  of  sudden  excitement  or  of  passion, 
that  should  bring  down  on  the  husband  a 
sentence  of  separation  more  cruel  than  the 
act  that  induced  it."  Richards  v.  Richards, 
supra,  wherein  it  was  held  that  the  fact  that 
a  husband  pulled  his  wife's  nose  on  an  occa- 
sion in  which  she  was  quarrelling  with  his 
sister,  the  former  holding  a  knife  in  her 
hands  in  a  threatening  manner,  was  not 
cruelty. 

Where  it  appeared  that  a  wife  was  struck 
by  her  husband  as  a  result  of  a  quarrel  be- 
tween them,  and  again  several  years  there- 
after while  he  was  intoxicated,  it  was  held 
that  cruelty  was  not  established.  Buckland 
V.  Buckland,  22  Pa.  Dist.  965. 

Habitual  Intemperance  or  Use  of  Drugs. 

While  an  action  for  divorce  on  the  charge 
of  cruelty  cannot  be  grounded  on  or  estab- 
lished by  intemperance  only,  yet  habitual  in- 
temperance when  coupled  with  other  acts 
which  make  it  dangerous  for  the  other  spouse 
to  continue  the  marital  relation  is  uniformly 
held  to  constitute  cruel  tv. 

England, — ^Marsh  v.  Marsh,  5  Jur.  N.  S.  46, 
1  Sw.  &  Tr.  312,  28  L.  J.  P.  k  M.  13,  7  W.  R. 
129;  Power  v.  Power,  11  Jur.  N.  S.  800,  4 
Sw.  k  Tr.  173,  34  L.  J.  P.  k  M.  137,  12  L.  T. 
N.  S.  824 ;  Walker  v.  Walker,  77  L.  T.  N.  S. 
715.  Compare  Hudson  v.  Hudson,  3  Sw.  k  Tr. 
314,  12  W.  R.  354 ;  Scott  v.  Scott,  29  L.  J.  P, 
k  M.  64. 

Alabama. — Hughes  v.  Hughes,  19  Ala.  307. 

Arkanme, — McDaniel  v.  McDaniel,  100 
Ark.  629  mem.  140  S.  W.  980. 
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CMfomitL^Bi&skeU  v.  Haskell,  54  Cal. 
262;  Grierson  v.  Grierson,  156  Cal.  434,  105 
Pac.  120,  134  Am.  St.  Rep.  137. 

Colorado, — Sedgwick  v.  Sedgwick,  50  Colo. 
164,  Ann.  Cas.  1912C  653,  114  Pac.  488.' 

Cotmectiout. — Morehouse  v.  Morehouse,  70 
Conn.  420,  39  Atl.  516. 

Kentucky.— Hat\  v.  Harl,  73  S.  W.  756,  24 
Ky.  L.  Rep.  2163. 

Michigan. — Ber'ryman  v.  Berryman,  69 
Mich.  605,  26  N.  W.  789;  Murray  v.  Murray, 
169  Mich.  388,  135  N.  W.  262;  Krusinski  v. 
Krusinski,  170  Mich.  561,  136  N.  W.  593; 
Hall  V.  Hall,  172  Mich.  210,  137  N.  W.  536. 

Missouri. — ^Allen  v.  Allen,  31  Mo.  479. 

Nevada. — Gardner  t.  Gardner,  23  Nev.  207, 
45   Pac.   139. 

New  Jersey. — ^McVickar  v.  McVickar,  46  N. 
J.  Eq.  490,  19  Atl.  249,  19  Am.  St.  Rep.  422 ; 
Boyle  V.   Boyle,  67  Atl.  690. 

North  Dakota. — ^Mahnken  v.  Mahnken,  9  N. 
D.  188,  82  N.   W.  870. 

OMo.— Beatty  ▼.  Beatty,  Wright  557. 

Oregon.— Ryan  v.  Ryan,  30  Ore.  226,  47 
Pac.  101. 

Pennsylvania. — ^Mason  v.  Mason,  131 '  Pa. 
St.  161,  18  Atl.  1021,  26  W.  N.  C.  177. 

Texas. — Eastman  v.  Eastman,  75  Tex.  473, 
12  S.  W.  1107.  See  also  Camp  ▼.  Camp,  18 
Tex.  528. 

Washington. — Lee  y.  Lee,  3  Wash.  236,  28 
Pac.  355;  Page  y.  Page,  43  Wash.  293,  86 
Pac.  582,  117  Am.  St.  Rep.  1054,  6  L.R.A. 
(N.S.)    914. 

West  Virginia. — Maxwell  v.  Maxwell,  69 
W.  Va.  414,  71  S.  E.  571. 

Wisconsin. — Crichton  v.  Crichton,  73  Wis. 
59,  40  N.  W.  638 ;  Wachholz  y.  Wachholz,  76 
Wis.  377,  44  N.  W.  506. 

Thus  it  was  said  in  Hall  y.  Hall,  172  Mich. 
210,  137  N.  W.  536:  "While  the  occasional  or 
temperate  use  of  alcoholic  stimulants,  or  eYen 
occasional  drunkenness,  do  not,  under  the 
statute,  constitute  Yalid  grounds  for  divorce, 
we  are  of  opinion  that  even  occasional  intoxi- 
cation accompanied  by  cruel  conduct  and 
abusive  lai^guage,  may  be  held  to  be  extreme 
cruelty  imder  the  statute.  'Extreme  cruelty' 
is  an  exceedingly  elastic  term.  Those  acts,  or 
that  conduct  and  language,  which  in  some 
walks  of  life,  would  pass  as  the  ordinary 
incidents  of  the  marital  relation  might  con- 
stitute, in  other  social  phases,  the  very  re- 
finement of  cruelty." 

So  it  was  held  in  Lee  v.  Lee,  3  Wash.  236, 
28  Pac.  355,  that  frequent  intoxication  of  a 
husband,  in  which  condition  he  abused  his 
wife  and  without  cause  accused  her  of  infidel- 
ity, often  threatening  her  with  violence, 
through  fear  of  which  she  was  driven  from 
home,  constituted  cruelty,  the^  court  saying: 
"While  it  is  not  the  policy  of  the  law,  or 
the  practice  of  the  courts,  to  sever  the  mar- 
riage relation  for  any  but  grave  causes  satis- 


faotorily  proven,  we  nevertheless  think  that 
the  testimony  presented  in  the  record  in -this 
case,  standing  as  it  does  uncontradicted,  dear- 
ly justifies  a  decree  of  divorce  on  the  ground 
ol  cruelty.  To  say  nothing  of  the  alleged 
personal  violence  inflicted  by  respondent  upon 
appellant,  it  is  hard  to  conceive  how  a  hus- 
band could  be  more  cruel  to  a  wife  not  en- 
tirely devoid  of  all  sensibility  and  womanly 
instincts,  than  to  persistently  and  falsely,  and 
without  just  cause,  accuse  her  of  unehastity, 
especially  to  or  before  other  persons.  And  the 
fact  that  he  does  so  in  the  fren^  of  intoxica- 
tion is  no  mitigation  of  the  offense,  for  habitu- 
al drunkenness. is  itself  a  sufficient  ground  for 
divorce  under  our  statute." 

It  haa  been  held  that  the  fact  that  the  wife 
was  not  of  the  most  refined  character  and  was 
at  times  guilty  of  profanity,  or  that  she  did 
not  remonstrate  with  the  husband  as  she 
oughts  or  rebuke  him  for  using  liquor  to  ex- 
cess, furtiiiih^  no  adequate  excuse  for  his 
habitual  intoxication  leading  to  abuse  of  the 
wife,  nor  did  good  conduct  during  periods  of 
sobriety  avo^d  the  charge  of  cruelty.  Berry- 
man  V.  Berryman,  59  Mich.  605,  26  N.  W.  789. 

Frequent  intoxication  of  a  husband,  by 
reason  of  which  he  abuses  his  wife,  treat- 
ing her  harshly  and  cruelly,  applying  to  her 
vile  epithets,  etc.,  is  sufficient  to  make  her 
apprehensive  of  her  personal  safety,  and  is 
of  a  nature  calculated  to  affect  her  mind  and 
undermine  her  health,  and  hence  is  sufficient 
cruelty  on  which  to  grant  a  divorce.  Ryan 
V.  Ryan,  30  Ore.  226,  47  Pac.  101. 

Occasional  intoxication,  while  not  a  ground 
of  divorce  under  the  statute,  is  no  excuse  for 
cruelty.  Cruelty  resulting  from  drunkenness 
is  a  cause  for  divorce.  Maxwell  ▼.  Maxwell, 
69  W.  Va.  414,  71  S.  E.  571. 

On  the  question  of  intoxication  it  was  said 
in  Page  v.  Page,  43  Wash.  293,  86  Pac.  682, 
117  Am.  St.  Rep.  1064,  6  L.R.A.(N.S.)  914: 
"To  be  an  habitual  drunkard  a  person  does 
not  have  to  be  drunk  all  the  time,  nor  neces- 
sarily incapacitated  from  pursuing  during 
the  working  hours  of  the  day  ordinary  un- 
skilled manual  labor.  One  is  an  habitual 
drunkard,  in  the  meaning  of  the  divorce  laws, 
who  has  a  fixed  habit  of  frequently  getting 
drunk.  It  is  not  necessary  that  he  be  con- 
stantly or  universally  drunk,  nor  that  he  have 
more  drunken  than  sober  hours;  it  is  enough 
that  he  have  the  habit  so  firmly  fixed  upon 
him  that  he  is  unable  to  resist  when  the 
opportunity   and   temptaticm   is   presented." 

But  in  Waskam  v.  Waskam,  31  Mies.  154, 
it  was  held  that  habitual  intemperance  and 
such  manners  and  conduct  as  would  neces- 
sarily be  produced  by  such  habits  were  not 
sufficient  to  warrant  a  divorce  on  the  ground 
of  extreme  cruelty. 

In  New  York  cruel  conduct  cannot  be  made 
the  basis  of  a  divorce  a  vinculo  but  will  war- 


CUNNINGHAM  t.  CUNNINGHAM. 
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rant  a  Beparation  or  a  divorce  a  mensa  et 
Ihoro.  Frequent  drunkenness  of  a  husband 
and  compelling  his  wife  to  associate  with  a 
woman  of  ill  repute  and  withdrawing  his 
society  and  companionship  at  long  intervals 
from  her  constitute  cruel  and  inhuman  treat- 
ment authorizing  a  limited  divorce.  Tower  v. 
Tower,  134  App.  Div.  670,  119  N.  Y,  S.  606. 
And  see  McBride  v.  McBride,  6  N.  Y.  8.  388. 
But  intemperance  alone  does  not  entitle  a  wife 
to  a  limited  divorce  for  cruel  and  inhuman 
treatment.    Anonymous,  17  Abb.  N.  Gas.  231. 

The  mere  fact  that  a  husband  drinks  wiiis- 
ky  in  moderation  at  his  home  because  he 
thinka  it  is  good  for  him,  as  his  work  exposes 
him  to  all  sorts  of  weather,  does  not  consti- 
tute cruelty.  Bowen  v.  Bowen,  179  Mich. 
574,  146  N.  W.  271,  51  L.R.A.(N.S.)  460. 

Evidence  of  harsh  treatment  and  acts  of 
violence  occurring  when  the  husband  was  un- 
der the  influence  of  morphine  and  usually  in 
resisting  the  efforts  of  his  wife  to  take  the 
drug  from  him,  has  been  said  by  way  of 
dictum  to  be  sufficient  to  warrant  a  divorce. 
Youngs  V.  Youngs,  33  111.  App.  223,  wherein 
a  divorce  was  refused  because  of  condonation. 

Occasional  intoxication  by  a  wife,  peevish- 
ness, fault  finding,  and  neglect  of  her  house- 
hold duties  and  the  cleanliness  of  the  children 
have  been  held  not  to  be  cruelty.  Schulze  v. 
Schuize,  33  Pa.  Super.  Ct.  325. 

In  the  case  of  Shutt  v.  Shutt,  71  Md.  193, 
17  Atl.  1024,  17  Am.  St.  Rep.  519,  it  was 
held  that  acts  of  violence  and  outbreaks  of 
prssion  on  the  part  of  a  wife  in  consequence 
of  her  habitual  intemperance  did  not  consti- 
tute such  cruelty  as  to  justify  a  divorce,  the 
court  saying:  "The  evidence  in  this  case  ex- 
hibits a  domestic  state  well  calculated  to 
excite  sympathy  for  the  husband.  The  broils 
in  his  family  made  by  the  wife  with  his  moth- 
er, the  gross  and  revolting  language  of  the 
vife  upon  these  occasions,  and  the  very  repre- 
hensible methods  resorted  to  by  the  wife  to 
procure  liquor  to  gratify  her  thirst,  were  all 
facts  well  calculated  to  produce  disgust  and 
extreme  mortification  in  a  husband  possessed 
of  any  degree  of  refinement.  But  all  this  con- 
duct was  that  of  an  imfortunate  woman  who 
had  become  addicted  to  the  habit  of  occasional 
intoxication,  and  the  proof  shows  that  it  was 
only  when  she  was  under  the  influence  of 
strong  drink  that  she  was  guilty  of  the  gross 
improprieties  referred  to  in  the  evidence. 
And  however  deplorable  this  state  of  things 
may  be,  it  is  quite  certain  that  the  courts 
cannot  interfere  to  furnish  relief  against  all 
the  troubles  and  distresses  that  may  exist  in 
the  matrimonial  relation.  By  far  the  greater 
number  of  these  must  be  left  to  the  good  sense 
and  judicious  management  of  the  parties 
themselves.  The  husband  must  exert  his  in- 
fluence and  authority  over  the  wife  for  the 
correction  of  her  bad  habits.     As  has  been 


said  by  a  great  authority  (Lord  Stowell), 
it  is. the  law  of  religion,  and  the  law  of  the 
country,  that  the  husband  is  intrusted  with 
authority  over  his  wife.  He  is  to  practice 
tenderness  and  affection,  and  obedience  is  her 
duty.  Within  and  by  a  proper  observance  of 
this  principle  it  may  be  hoped  that  the  hus- 
band will  be  able  effectually  to  restrain  the 
unfortunate  habit  in  his  wife  of  which  he 
complains,  and  to  restore  the  happy  rela- 
tion between  the  wife  and  himself  that  for- 
merly existed."  See  also  McDaniel  v.  McDan- 
iel,  100  Ark.  629  mem.  140  S.  W.  980. 

In  Holland  v.  Holland,  4  Leg.  Gaz.  (Pa.) 
372,  the  fact  that  a  wife  became  a  confirmed 
opium  eater,  to  the  neglect  of  her  domestic 
duties,  was  held  not  to  be  cruelty. 

So  in  Ring  v.  Ring,  118  6a.  183^  44  S.  £. 
861,  62  L.R.A.  878,  the  continued  use  of  mor- 
phine  by  a  wife  who  became  an  addict  of  the 
drug  was  held  not  to  be  cruelty  within  the 
statute. 

In  Smith  v.  Smith,  119  Ga.  239,  46  S.  £. 
106,  it  was  held  to  be  proper  for  the  court 
to  exclude  evidence  that  the  wife  was  a 
habitual  user  of  morphine. 

Refusal  of  Marital  Bights, 

The  refusal  by  either  spouse  to  allow  the 

other  to  have  marital  intercourse  is  not  such 

conduct  as  the  law  will  generally  recognize 

as  cruelty.    Paterson  v.  Paterson,  3  H.  L.  Gas. 

(Eng.)  308;  Cousen  v.  Cousen,  11  Jur.  N.  S. 

(Eng.)   656,  4  Sw.  &  Tr.  164,  12  L.  T.  N.  S. 

712;    D*Aguilar   V.   D*Aguilar,   I   Hag.  Ecc. 

(Eng.)  773;  Stewart  v.  Stewart,  78  Me.  548, 

7  Atl.  473,  67  Am.  Rep.  822;  Gowles  v.  Gowles» 

112   Mass.   298;    Disborough   v.   Disborough 

(N.  J.)  26  Atl.  852;  McKinney  v.  McKinney, 

0  Ohio  Dec.  656;  Magill  v.  Magill,  3  Pittsb. 

(Pa.)    25;   Eshbach  y.  Eshbach,  23  Pa.   St. 

343;  Piatt  v.  Piatt,  38  Pa.  Super.  Ct.  651; 

Scott  V.  Scott,  61  Tex.  119;  Varner  v.  Varner, 

36  Tex.  Civ.  App.  381,  80  S.  W.  386;  Lohmul- 

ler  V.  Lohmuller  (Tex.)  135  S.  W.  751;  Wills 

V.  Wills,  74  W.  Va.  709,  82  S.  E.  1092,  L.R.A. 

1915B  770;  Schoessow  v.  Schoessow,  83  Wis. 

663,  53  N.  W.  856.    See  also  Burton  v.  Burton, 

52  N.  J.  £q.  215,  27  Atl.  825;  Hexamer  v. 

Hexamer,  42  Pa.  Super.  Ct.  226. 

In  Magill  r,  Magill,  3  Pittsb.  (Pa.)  25,  the 
court  said:  "In  what  respect  the  refusal  by 
the  wife  to  allow  the  husband  access  to  her 
bed  can  be  termed  cruel  and  barbarous  I 
cannot  conceive;  nor,  having  a  reference  to 
the  proper  meaning  of  terms,  can  I  see  how 
such  treatment  will  render  his  life  burdensome 
or  condition  intolerable.  If  nonaccess  to  a 
man  or  woman's  bed  has  such  startling  ef- 
fects, a  great  portion  of  our  race  must  be  in  a 
pitiable  condition." 

So  it  was  said  in  Wills  v.  Wills,  74  W.  Va. 
709,  82  S.  E.  1092,  L.R.A.1915B  770:     "The 
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policy  of  the  law  opposes  and  denies  the  al- 
lowance of  divorces  except  for  weighty  and 
very  substantial  reasons.  To  make  this  » 
cause  for  divorce  would  render  the  procure- 
ment of  divorces  easy  and  afiford  a  means  of 
separation  to  all  who.  desire  it,  whatever  the 
motive  miglit  be.  The  law  may  well  deem  the 
natural  passion  of  the  parties,  accompanied 
by  legal  and  rightful  opportunity  of  gratifi- 
cation, a  sufficient  inducement  to  the  perform- 
ance of  marital  duty  in  this  respect.  And 
ordinarily  it  is,  for  the  complaint  made  here 
by  one  spouse  against  the  other  is  seldom 
heard.  The  rules  of  law  are  made  to  conform 
to  and  answer  the  purposes  of  ordinary  situa- 
tions, not  extraordinary  or  exceptional  cases. 
In  other  words,  the  trouble  here  complained 
of  will  ordinarily  arise  in  but  few  cases,  say 
one  in  a  thousand.  To  make  it  a  ground  for 
divorce  would  likely  bring  forth  divorces  in 
hundreds  of  instances  in  which  they  would 
not  otherwise  occur.  Some  of  the  authorities 
relied  upon  liken  the  wife's  refusal  to  a  case 
of  impotency  of  one  of  the  parties  to  the 
marriage,  but  the  two  cases  are  not  analogous. 
Pre-existing  incurable  impotency  of  one  of 
the  parties  to  a  marriage  renders  impossible 
the  procreation  of  children,  and  thus  defeats 
one  of  the  chief  purposes  of  marriage.  Mere 
aversion  to  the  performance  of  the  act  of 
intercourse  is  not  a  physical  obstacle  to  the 
accomplishment  of  this  high  and  sacred  pur- 
pose. Impotency  is.  In  cases  of  normal  per- 
sons, the  aversion  may  be  overcome,  and  gen- 
erally is.  The  parties  to  this  cause  are  not 
exceptions  from  the  general  rule.  The  wife's 
hope  of  posterity  has  induced  her  to  bear 
seven  children.  Procreative  power  of  both 
parties  to  the  marriage  relation  is  essential 
to  the  achievement  of  one  of  its  chief  pur- 
poses, wherefore  the  law  deems  it  a  matter 
of  the  highest  importance.  But,  when  the  act 
by  which  procreation  is  effected  is  regarded 
as  mere  indulgence,  no  known  principle  of  law 
dignifies  one  form  of  indulgence  or  pleasure 
above  another.  Moreover,  impotency  is  not 
a  ground  of  divorce,  unless'  it  existed  at  the 
time  of  the  marriage.  The  aversion  com- 
plained of  here  is  subsequent." 

The  rule  heretofore  stated  is  particularly 
applicable  where  the  husband  is  old  and 
feeble.  Varner  v.  Varner,  36  Tex.  Civ.  App. 
381,  80  S.  W.  386,  wherein  the  court  said: 
"The  persistent  and  unjustifiable  refusal  of 
marital  rights  may  constitute  cruelty,  if  suffi- 
cient to  injure  the  health,  but  in  no  case 
has  such  injury  been  established.  The  refusal 
of  either  party  to  occupy  the  same  bed  is  not 
cruelty  under  any  definition  of  that  term. 
But  if  it  be  conceded  that  a  case  might  be 
presented  in  which  refusal  to  grant  sexual 
intercourse  would  constitute  such  cruel  treat- 
ment as  would  authorize  a  divorce  under  our 
statute,  we  do  not  think  the  record  before 


us  discloses  such  a  case.  In  our  opinion,  the 
effect  that  such  refusal  would  have  upon  a 
husband  would  depend  in  a  large  degree  upon 
his  physical  condition,  as  well  as  upon  the 
condition  of  the  wife.  The  finding  of  the 
court  that  the  defendant  refused  to  accede 
to  the  plaintiff's  requests  carries  with  it  the 
inference  that  plaintiff  solicited  sexual  inter- 
course, and  the  fact  that  he  made  such  solici- 
tation is  all  there  is  in  the  record  indicating 
the  plaintiff's  physical  condition.  The  rule 
is  that  in  the  absence  of  a  statement  of  facts, 
or  a  finding  of  the  court  or  jury  to  the  con- 
trary, it  will  be  presumed  that  proof  was 
made  of  all  facts  necessary  to  sustain  the 
judgment.  So,  in  this  case,  it  may  have  been 
shown,  concerning  the  plaintiff,  that  his  way 
of  life  has  fallen  into  the  sear,  the  yellow 
leaf.'  Old  age  and  infirmity  may  be  upon 
him;  his  virility  may  be  greatly  diminished; 
his  amorous  desires  may  be  few  and  feeble, 
and  the  failure  to  have  them  gratified  a  mat- 
ter of  no  great  importance.  And  if  such  be 
his  condition,  whatever  might  be  held  as  to 
a  husband  differently  situated,  we  are  of 
opinion  that  the  trial  court  did  not  err  in 
holding  in  this  case  that  the  wife's  conduct, 
though  wrongful,  was  not  such  an  excess, 
cruel  treatment  or  outrage  as  to  render  their 
living  together  insupportable." 

It  was  held  in  Schoessow  v.  Schoessow,  83 
Wis.  553,  53  N.  W.  856,  that  in  the  absence 
of  any  proof  by  a  wife  that  she  suffered  any 
injury  either  mental  or  physical  therefrom, 
her  husband's  refusal  to  have  sexual  inter- 
course with  her  did  not  warrant  a  court  in 
granting  her  a  divorce  for  cruelty.  See  also 
Holyoke  v.  Holyoke,  78  Me.  404,  6  Atl.  827. 

In  Michigan  it  has  been  held  that  it  is  ex- 
treme cruelty  for  a  wife  to  refuse  to  maintain 
sexual  relations  with  her  husband  for  -  a 
period  of  three  years.  Campbell  v.  Campbell, 
149  Mich.  147,  112  N.  W.  481,  119  Am.  St. 
Rep.  660.  To  the  same  effect  see  Case  v.  Case, 
159  Mich.  491,  122  N.  W.  638,  124  N.  W.  565; 
Waldhorn  v.  Waldhorn,  165  Mich.  130,  130 
N.  W.  199,  18  Detroit  Leg.  N.  15. 

Sexual  Excesses, 

A  divorce  for  cruelty  will  generally  be 
granted  to  a  woman  where  the  proof  shows 
that  her  husband  compelled  her  against,  her 
wishes  and  remonstrances  to  submit  to  ex- 
cessive sexual  intercourse,  the  effect  of  which 
was  to  impair  her  health.  Moss  v.  Moss,  114 
L.  T.  N.  S.  (Eng.)  1147,  85  L.  J.  P.  182,  32 
Times  L.  Rep.  468;  Mayhew  v.  Mayhew,  61 
Conn.  233,  23  Atl.  966,  29  Am.  St.  Rep.  195; 
Youngs  V.  Youngs,  33  111.  App.  223,  130  111. 
230,  22  N.  E.  806,  17  Am.  St.  Rep.  313,  6 
L.R.A.  648;  Ridley  v.  Ridley  (la.)  100  N.  W. 
1122;  Maget  v  Maget,  85  Mo.  App.  6;  Gard- 
ner V.  Gardner,  104  Tenn.  410,  58  S.  W.  342, 
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78  Am.  St.  Rep.  924;  McAllister  y.  McAllis- 
ter, 28  Wash.  613,  69  Pac  119. 

It  was  held  in  Ridley  v.  Ridley,  supra,'  that 
it  was  not  necessary  to  show  that  the  com- 
plainant resisted  her  husband's  demands  or 
engaged  in  angry  controversies  to  repel  his^ 
advances. 

The  subjecting  of  a  wife  by  her  husband  to 
excessive  sexual  intercourse  in  a  rough  and 
unreasonable  manner,  when  he  knows  that  her 
physical  condition  is  such  that  it  will  be 
likely  to  inflict  injury  on  her,  is  such  intol* 
erable  cruelty  as  to  entitle  her  to  a  divorce. 
Mayhew  v.  Mayhew,  61  Conn.  233,  23  Atl. 
966,  29  Am.  St.  Rep.  195,  wherein  it  was  said : 
"What  may  or  may  not  constitute  intolerable 
cruelty  by  a  husband  towards  his  wife  in  the 
exercise  of  his  marital  rights  is  a  difficult  and 
delicate  question.  Such  acts  as  are  usually 
meant  by  that  term  are  not  ordinarily  dan- 
gerous or  cruel.  But  sometimes  they  may  be 
both  dangerous  and  cruel.  Marital  rights 
eiist  on  the  part  of  the  wife  as  distinctly  as 
OB  the  part  of  the  husband.  .  .  .  Correla- 
tive to  marital  rights  are  marital  duties. 
The  term  implies  a  two  sided  obligation.  In 
respect  to  such  acts  as  are  here  in  question,  it 
includes  the  duty  of  forbearance  on  the  part 
of  the  husband  at  the  reasonable  request  of 
the  wife,  as  well  as  the  duty  of  submission 
on  the  part  of  the  wife  at  the  reasonable  re- 
quest of  the  husband.  Any  decision  of  what 
constitutes  intolerable  cruelty  in  these  mat- 
ters that  should  leave  out  of  consideration  the 
duty  of  the  husband  and  look  only  to  the  duty 
of  the  wife,  would  be  manifestly  erroneous." 
Compare  Shaw  v.  Shaw,  17  Conn.  189. 

In  English  v.  English,  27  N.  J.  £q.  71,  a 
divorce  was  granted  for  extreme  xsruelty,  on 
proof  showing  that  the  husband  insisted  on 
having  excessive  intercourse  with  his  wife 
against  her  will  and  her  remonstrance,  despite 
the  fact  of  her  delicate  and  diseased  condi- 
tion; and  with  knowledge  that  the  intercourse 
inflicted  great  and  distressing  pain  on  her. 
The  case  was  reversed  on  appeal  in  27  N.  J. 
£q.  579,  on  the  ground  that  there  was  no 
reasonable  apprehension  of  a  continuance  of 
the  cruelty. 

Acts  of  Bestiality, 

Unnatural  and  abnormal  practices  by  either 
spouse  which  tend  to  make  the  marriage 
relation  so  revolting  as  to  defeat  the  pur- 
poees  of  the  relation,  constitute  cruelty  war- 
ranting a  divorce.  Crutcher  v.  Crutcher,  86 
Mies.  231,  38  So.  337;  Anonymous,  3  Ohio 
I>ec  450,  2  Ohio  N.  P.  342.  See  also  N.  v.  N. 
9  Jur.  N.  8.  (Eng.)  1203,  3  Sw.  &  Tr  234, 
9  L.  T.  N.  S.  265.  Thus  the  practice  of 
"sodomy"  or  "pederasty"  by  a  spouse  is 
cruelty  within  the  meaning  of  the  statute 


warranting  a  divorce.  Crutcher  v.  Crutcher, 
supra,  wherein  it  was  said :  "  'Cruelty,  in  the 
sense  of  the  statutes  on  this  subject,  is  such 
conduct  in  one  of  the  married  parties  as 
renders  his  continuance  of  cohabitation  either 
so  dangerous  to  the  other  party  in  fact,  or 
attended  with  such  reasonable  apprehension  in 
the  mind  of  the  other,  to  the  physical  distress 
or  discomfort  of  the  other,  as  to  demand  his 
separation  on  the  ground  of  the  real  physical 
safety  of  the  other,  or  of  mental  or  physical 
capacity  of  the  other  to  discharge  well  the 
'duties  of  husband  or  wife.'  1  Bishop  on  Mar- 
riage and  Divorce  (4th  ed.)  716,  717.  Tested 
by  these  principles  and  these  definitions,  the 
act  of  sodomy  charged  is  legal  cruelty,  within 
the  terms  of  our  statute.  Unnatural  practices 
of  the  kind  charged  here  are  an  infamous  in- 
dignity to  the  wife,  and  which  would  make 
the  marriage  relation  so  revolting  to  her  that 
it  would  become  impossible  for  her  to  dis- 
charge the  duties  of  wife,  and  would  defeat 
the  whole  purpose  of  the  relation.  In  the 
natural  course  of  things,  they  would  cause 
mental  suffering  to  the  extent  of  affecting  her 
health,  and  would  give  rise  to  serious  appre- 
hension of  communication  to  her  of  disease  in 
case  of  the  continuance  of  cohabitation.  Such 
conduct  constitutes  extreme  cruelty,  as  ex- 
plained by  the  courts.  All  that  is  here  said 
of  sodomy  is  equally  applicable  to  pederasty, 
as  defined  by  the  bill  in  this  case.  Whether 
restricted  to  sodomy,  as  commonly  under- 
stood, or  whether  pederasty  means  what  is 
here  alleged  in  this  case,  or  what  it  is  defined 
to  be  in  the  larger  dictionaries,  it  is  cruel 
and  inhuman  treatment,  within  the  meaning 
of  our  statute." 

An  action  by  a  wife  will  lie  for  extreme 
cruelty  under  the  statute  where  the  husband 
commits  an  act  of  sodomy  with  a  beast. 
Anonymous,  3  Ohio  Dec.  450,  2  Ohio  K  P.  342. 

The  practice  of  masturbation  by  the  hus- 
band in  the  presence  of  his  wife,  but  without 
compelling  her  to  remain  present,  though  it 
disturbs  her  nerves  and  thus  affects  her 
health,  is  not  "cruel  and  abusive  treatment" 
within  the  statute.  Wood  v.  Wood,  141  Mass. 
495,  6  N.  E.  541,  55  Am.  Rep.  491,  wherein 
it  was  said:  "The  words  *cruel  and  abusive 
treatment'  seem  to  import  on  their  face  con- 
duct directed  towards  the  other  party,  and 
with  a  malevolent  motive.  Without  deciding 
that  a  case  could  not  be  imagined  which 
would  fall  within  the  meaning  of  the  words 
without  such  a  motive,  it  is  enough  to  say 
that  purely  self-regarding  conduct,  not 
forced  upon  even  the  knowledge  of  the  wife 
otherwise  than  by  the  usual  intimacy  of 
matrimony,  does  not  constitute  the  offense, 
merely  because  its  folly,  its  disgusting  char- 
acter, or  its  wickedness  disturbs  her  nerves 
or  conscience,  and  thus  affects  her  health." 
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Kefusal  of  a  spouse  to  speak  to  the  other 
for  a  long  period  of  time  has  been  held  in 
connection  with  other  circumstances  to  con- 
stitute cruelty.  Sharp  v.  Sharp,  116  111.  509, 
6  N.  E.  15;  Zweig  y.  Zweig,  46  Ind.  App.  594, 
93  N.  E.  234;  Downey  v.  Downey,  135  Mich. 
266,  97  N.  W.  609;  Preuit  v.  Preuit,  88  Neb. 
124,  129  N.  W.  175;  Hiecke  v.  Hiecke,  re- 
ported in  full  post,  this  volume,  at  page  497. 
Compare  Duhme  v.  Duhme,  3  Ohio  Dec.  95; 
Harris's  Appeal,  2  W.  N.  C.  (Pa.)  331. 

In  Reinhard  v.  Reinhard,  96  Wis.  555,  71 
N.  W.  803,  65  Am.  St.  Rep.  66,  it  was  said: 
''Marriage  implies  companionship,  and  is  sup- 
posed to  be  based  upon  mutual  regard  and 
affection.  For  a  huslmnd  and  wife  to  live  and 
sleep  in  the  same  house,  and  eat  at  the  same 
table  food  prepared  by  the  wife,  without  the 
husband  speaking  to  the  wife,  except  in  an- 
ger, for  a  period  of  three  months  at  a  time, 
must  have  been,  at  least,  very  disagreeable, 
if  not  unbearable.  That  such  was  the  fact 
does  not  seem  to  be  very  seriously  disputed. 
It  certainly  evinced  abnormal  affections, 
persistent  wantonness,  and  deliberate  perver- 
sity. The  effect  of  such  conduct  upon  a  nerv- 
ous, sensitive  woman  can  better  be  imagined 
than  described,  and  may  have  seriously  im- 
paired the  plaintiff's  health,  as  found  by  the 
court.  This  court  has  repeatedly  held  that 
personal  violence,  whether  actual  or  threat- 
ened, or  even  gross  and  abusive  language,  is 
not  absolutely  essential  to  constitute  cruel 
and  inhuman  treatment." 

Effect  of  CotnplainanVs  Provocation. 

The  complaining  party  is  not  entitled  to  a 
divorce  where  the  cruel  conduct  relied  on  is 
provoked  and  brought  on  by  the  complainant, 
unless  the  conduct  complained  of  is  excessive 
and  out  of  proportion  to  the  provocation. 
Reed  v.  Reed,  4  Nev.  395;  Davis  v.  Davis^ 
19  N.  J.  Eq.  180;  Coles  v.  Coles,  32  N.  J. 
Eq.  647;  Biddle  v.  Biddle,  50  Pa.  Super.  Ct. 
30. 

Tlius  it  was  said  in  the  case  last  cited: 
^'If  it  be  conceded  that  the  respondent  called 
the  complainant  the  bad  names  referred  to, 
the  fact  is  to  be  noted  that  she  had  strong 
provocation  to  such  conduct  by  reason  of  the 
admitted  actions  of  the  complainant.  He 
states  that  their  troubles  started  in  1897 
some  time  during  the  fall,  about  which  time 
he  noticed  her  doing  on  a  number  of  occa- 
sions that  which  did  not  appear  to  be  a  cor- 
rect thing  for  a  married  woman  to  do.  He 
then  says:  'From  the  time  I  commenced  to 
accuse  her  of  things  then  she  commenced  to 
retaliate  by  many  acts  and  particularly  at 
the  table,    •    •     •     She  would  for  instance 


talk  disparagingly  of  me,  and  tell  me  I  was 
not  a  business  man,  and  if  I  bad  more  busi- 
ness tact  I  would  make  more  money,  and  we 
could  all  have  a  better  time,  and  speak  of 
me  in  a  slurring  manner  about  the  operating 
work  I  was  doing,  surgical  work.  Constant- 
Jy  telling  me  to  go  to  the  board  of  trustees 
so  I  would  get  more  salary,  so  we  could  have 
more  money,  and  always  telling  me  things 
that  the  trustees  were  doing,  and  what  they 
ought  to  do,  and  what  they  did  not  do,  and 
I  ought  to  do  this,  and  do  that,  and,  of  course, 
in  that  way  got  me  in  trouble  with  my  board 
of  trustees.'  On  cross-examination  he  says: 
'I  accused  her  first  because  I  knew  she  was 
guilty,'  and  that  he  continued  accusing  her 
of  unfaithfulness ;  that  her  anf aithf ulness  was 
the  original  cause  of  their  troubles;  that 
time  and  again  in  the  presence  of  his  children 
and  others  he  had  said  that  she  was  untrue 
to  him;  that  he  announced  many  times  to 
his  children  that  their  mother  was  a  'whore' 
and  that  he  repeatedly  made  this  accusation 
in  the  presence  of  strangers.  In  reply  to  the 
question,  in  this  eonnection,  'The  fact  is  you 
accused  her  hundreds  of  times,'  the  complain- 
ant replied,  'Probably  in  the  thirteen  years, 
yes,  I  did.'  No  other  accusation  as  degrad- 
ing could  be  made  against  a  married  woman 
as  that  which  the  complainant  frankly  admits 
he  made  against  his  wife  very  many  times  and 
which  he  persisted  in  up  to  the  time  of  the 
taking  of  the  testimony,  although  he  had 
withdrawn  the  charge  of  adultery  on  an  appli- 
cation to  the  court  in  which  he  stated  under 
under  oath  that  he  had  been  misinformed  and 
did  not  believe  it  to  be  true.  In  view  of  the 
gravity  of  this  accusation  and  its  persistent 
repetition  it  would  not  be  surprising  to  learn 
that  the  r^pondent  retaliated  and' if  she  did 
not,  as  she  claims,  she  exhibited  a  remarkable 
forbearance.  A  complainant  is  not  entitled 
to  a  divorce  where  the  indignities  relied  on 
are  provoked  by  the  complaining  party  unless 
the  retaliation  is  excessive:  Richards  v. 
Richards,  37  Pa.  St.  226;  and  it  can  hardly 
be  contended  here  that  the  respondent  equaled 
the  complainant  in  the  enormity  of  the  ac- 
cusations." 

So  in  Coles  v.  Coles,  32  N.  J.  Eq.  547,  it  was 
said:  "Had  her  own  conduct  been  different 
from  what  it  was,  had  she  herself  been  free 
from  blame,  I  would  not  hesitate  to  pro- 
nounce the  desired  decree  for  divorce.  But 
I  cannot  shut  my  eyes  to  the  fact  that  her 
conduct  has  been  unforgiving  and  unforbear- 
ing,  calculated  to  exasperate  rather  than  con- 
ciliate; that  she  seems  to  have  been  unwill- 
ing to  conform  to  her  husband's  wishes  in 
regard  to  his  household  affairs,  and  to  dis- 
charge her  duties  under  the  circumstances  hi 
which  she  wtm  placed." 


T. 
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Appeal  and  Error  —  Review  of  Find- 
Ins*  of  Fact. 

FiDdings  of  fact  by  the  trial  court  are  pre- 
turned  correct,  unless  against  the  clear  pre- 
ponderance of  the  evidence. 

IMYorce  —  Reeri»inntion« 

The  doctrine  of  "recrimination"  in  divorce 
cases,  whereby  one  spouse,  guilty  of  offenses 
against  the  married  status,  will  be  denied 
divorce  notwithstanding  an  offense  of  the 
other,  does  not  necessitate  that  the  spouses 
be  guilty  of  the  same  offenses,  but  a  wife, 
seeking  a  divorce  on  account  of  the  inhuman 
and  cruel  treatment  of  her  husband,  will  not 
be  denied  a  divorce  where  she  was  guilty  of 
no  offense  against  the  married  status,  though 
her  conduct  was  not,  in  all  respects,  what  it 
should  have  been. 

[See  6  Ann.  Cas.  171.] 

Cruelty  —  WKat  Conduct  Constltutoa. 

That  a  husband  was  guilty  of  neglect  and 
abuse  which  ultimately  would  affect  his  wife's 
health,  leaving  her  without  medical  attention 
when  in  a  delicate  condition,  and  refusing  to 
speak  to  her  for  long  periods  of  time,  con- 
stitutes cruel  and  inhuman  treatment  within 
the  statute,  although  the  wife's  health  had 
not  at  the  time  she  sought  a  divorce  become 
impaired. 

[See  note  at  end  of  this  case.] 

Costa  —  Expenses  of  Froooedins  before 
CommiMioner. 

In  a  divorce  case,  where  defendant  was 
examined  before  a  commissioner,  expenses  ac- 
tually incurred  by  the  commissioner  in  such 
proceeding  may  be  properly  taxed  against  de- 
fendant as  costs. 

Alimony  —  Aaonnt  of  Allowance. 

Where  a  wife  was  granted  a  divorce  and 
custody  of  minor  children  of  the  marriage, 
an  award  of  $80  a  month  for  the  support  of 
such  children,  four  in  number,  while  large, 
cannot  be  held  excessive;  the  defendant  hus- 
band having  in  the  past  paid  the  house  rent 
and  allowed  the  wife  $30  a  week  for  expenses. 

Same. 

While  the  amount  awarded  a  wife  on  di- 
vorce should  not  exceed  from  one-third  to 
one-half  of  the  husband's  property,  it  is  not 
hnproper,  where  the  husband  is  practically 
the  owner  of  an  apothecary  shop,  to  award 
the  wife  an  insurance  policy  on  which  the 
husband  had  paid  fourteen  premiums  aver- 
aging $100,  and  to  require  him  to  continue 
payment  of  the  premiums,  and  also  to  pay 
the  wife  three  sepafate  sums  of  money 
amounting  to  $1,200;  the  stock  of  drugs  and 
some  other  property  being  awarded  the  hus- 
band. 

Ann.  Cas.  1918 B. — 82. 


Action  by  Mrs.  Hiecke,  plaintiff,  against 
Hiecke,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.    Affibmxi>. 

[171]  Action  for  a  divorce  on  the  ground  of 
cruel  and  inhuman  treatment. 

Defendant  answered,  denying  all  allega- 
tions upon  which  the  claim  of  cruel  and  in- 
human treatment  was  based,  and  [172]  plead- 
ing misconduct  of  plaintiff,  palliating,  if  not 
justifying,  any  improper  treatment  of  her. 

As  the  trial  court  viewed  the  evidence  it 
established  the  following  situation: 

( 1 )  The  parties  intermarried  at  the  city  of 
Milwaukee,  Wisconsin,  May  25,  1898,  (2) 
Since  that  time  they  have  resided  there.  ( 3 ) 
They  have  four  children,  a  son  fifteen  years 
old,  a  daughter  twelve  years  old,  a  daughter 
ten  years  old,  and  a  daughter  seven  years 
years  old, — all  of  whom  have  resided  with 
plaintiff  since  June  29,  1914.  (4)  On  many 
occasions  defendant  slighted  plaintiff  and  did 
not  speak  to  her,  causing  her  much  mental 
anguish.  Upon  her  kindly  protesting  against 
such  treatment,  she  was  told  by  defendant 
that  it  was  none  of  her  business  and  if  she 
did  not  like  it  she  could  go.  In  July,  1898, 
she  was  compelled  to  leave  defendant  and  to 
reside  with  her  parents.  Following  their  ad- 
vice and  that  of  her  brother,  she  returned, 
but  defendant  refused  to  speak  to  or  forgive 
her.  (5)  On  each  occasion  of  the  birth  of  a 
child,  defendant  neglected  plaintiff  by  pur- 
posely remaining  away  from  home.  On  one 
such  occasion,  though  he  was  only  four 
blocks  away  and  knew  that  she  was  alone 
and  in  need  of  her  nurse  and  physician,  he 
refused  to  answer  her  urgent  call  for  his 
presence.  (6)  He  has  been  accustomed,  for 
days,  weeks,  and  months  at  a  time,  to  refuse 
to  speak  to  her.  (7)  June  25,  1914,  he  was 
out  till  2:30  the  following  morning;  then 
returned  home  intoxicated,  took  a  valuable 
new  blanket  she  had  purchased,  made  it  into 
a  ball  and  threw  it  at  her,  stating  that  it 
was  a  cheap  lodging-house  blanket;  at  the 
same  time,  in  the  presence  of  the  oldest  son 
and  a  servant,  using  very  vile  and  abusive 
language  toward  her,  and  he  was  accustomed 
to  do  that.  (8)  About  six  years  prior  to  the 
commencement  of  the  action,  he  returned 
home  under  the  influence  of  liquor  and,  with 
his  clothing  offensive  from  tobacco  and  cigar- 
ette smoke,  entered  plaintiff's  apartments, 
whereupon  she  npoke  to  him  as  to  his  con- 
dition and  he  left  the  room,  since  whicli 
time  they  have  not  cohabited  as  man  and 
[173]  wife.  (9)  On  social  occasions  he  cus- 
tomarily neglected  her.  (10)  Usually  she 
and  the  children  have  spent  the  summer 
months  at  her  mother's  at  Cedar  Lake.  Wis- 
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consin,  defendant,  as  a  rule,  Tisiting  her 
Saturday  nights  and  remaining  until  Sunday 
night;  but  spending  very  little  time  with  the 
family.  He  would,  customarily,  go  fishing 
and  then  to  a  neighboring  hotel  and  stay 
most  all  night  drinking.  In  1913  and  1914 
he  did  not  visit  plaintiff  and  the  family  at 
all  during  their  sojourn  with  her  mother  of 
some  three  months  each  season.  (11)  On 
Christmas,  1912,  he  refused  to  accept  a 
Christmas  present  from  her,  or  to  dine  with 
her  and  the  family.  He  spent  the  day  with 
his  sister  and  there  distributed  presents  to 
his  children.  (12)  She  possesses  improved, 
income-yielding  real  estate  for  which  she  paid 
$5,800.  On  account  of  necessary  outlays  for 
repairs,  the  net  income  therefrom  has  been 
less  than  two  per  cent.  (13)  She  has  house- 
hold furniture  in  her  possession  worth  about 
$500   which  was   a  gift  from  her  parents. 

(14)  He  is  a  strong  man  of  fair  business 
capacity,  a  pharmacist  by  occupation,  and 
has  conducted  a  drug  store,  under  an  ar- 
rangement with  his  father,  for  years.  The 
assets  of  the  business  are  worth  $9,000  and 
he    has    some    contingent    interest    therein. 

(15)  He  owns  one- third  of  the  $60,000  par 
value  of  the  stock  of  the  Turbine  Sewer 
Machine  Renovating  Company,  the  value  of 
which  is  nominal.  The  stock  has  not  all 
been  paid  for.  (16)  He  owns  a  city  lot 
worth  $100.  (17)  He  owns  a  policy  of  life 
insurance  on  which  he  has  paid,  as  the  annual 
premium,  $100  per  year  for  fourteen  years. 
(18)  For  six  years  he  has  given  her  $30  per 
week  for  household  expenses,  paid  $20  per 
month  for  rent  of  the  home,  and  paid  about 
$15  per  month  for  fuel  bills,  besides  clothing 
the  children.  (19)  She  is  a  suitable  person 
to  have  the  custody  of  the  children  and  it  is 
for  their  interests  that  she  should  have  such 
custody. 

On  such  facts  the  court  concluded  as  fol- 
lows: Plaintiff  is  entitled  to  judgment  of 
absolute  divorce  on  the  ground  of  cruel  and 
inhuman  treatment,  and  to  be  awarded  cus- 
tody of  [174]  the  children.  The  policy  of 
insurance  should  be  assigned  to  her,  defend- 
ant to  pay  the  annual  premium  until  matu- 
rity. He  should  pay  her  $400  in  six  months, 
the  same  in  twelve  months,  and  the  same  in 
eighteen  months.  He  should  be  divested  of 
all  interest  in  the  household  furniture.  He 
should  pay  her  attorneys  $100  for  attorneys* 
fees  and  pay  the  taxable  disbursements  of 
the  action.  He  should  pay,  until  further 
order  of  the  court,  $80  on  the  first  day  of 
each  month  for  the  support  of  the  minor 
children.  He  should  have  the  corporate  stock 
mentioned,  and  the  contingent  interest  in  the 
drug-store  assets.  Such  distribution  shall  be 
a  final  division  of  property  subject  thereto. 

Judgment  was  entered  according  to  each 
conclusions  except  the  provision  for  support 


of  the  children  was  made  payable  in  weekly 
instalments. 

There  was  a  retaxation  of  costs  as  to  $120 
claimed  by  a  court  commissioner  for  service 
in  the  action  for  expenses  incurred  in  listing 
and  numbering  checks.  That  was  reduced  to 
$25. 

Adolph  O.  fSchwefel  for  appellant. 
Lorenz  d  Lorenz  for  respondent. 

Makshall,  J. — It  is'  considered  that, — ^inr 
the  light  of  the  rules  governing  the  matter, 
particularly,  that  the  findings  are  to  be  pre- 
sumed correct  unless  against  the  clear  pre- 
ponderance of  the  evidence,  giving  due  weight 
to  the  fact  that  the  trial  judge  saw  the 
witnesses  and  had  a  far  better  opportunity 
than  is  afforded  by  reading  the  printed  his- 
tory of  the  trial  for  weighing  their  testimony, 
— the  conclusions  of  fact  here  cannot  prop- 
erly be  disturbed. 

It  is  contended  that,  though  the  facts 
found  stand  as  verities,  the  divorce  should 
not  have  been  granted  because  of  proof  that 
the  respondent  was  guilty  of  much  matri- 
monial misconduct.  That  misconduct  of  one 
party  to  a  marriage  contract  [175]  would 
justify  or  require,  under  some  circumstances,, 
denial  of  judicial  assistance  to  such  partj'  to  ' 
nullify  such  contract,  is  well  established  by 
the  decisions  of  this  court.  That  rule,  so  far 
as  it  relates  to  an  absolute  bar  to  a  guilty 
party  successfully  prosecuting  an  action  for 
a  divorce,  is  limited,  in  general,  to  cases 
where  both  parties  have  been  guilty  of  a  legal 
cause  therefor  (Pease  v.  Pease,  72  Wis.  136» 
39  N.  W.  133 ;  Hubbard  v.  Hubbard,  74  Wis. 
650,  43  N.  W.  665,  6  L.R.A.  58 ;  Voss  v.  Viss, 
167  Wis.  430,  147  N.  W.  634) ;  though  it  ha£ 
been  sometimes  extended  by  judicial  discre- 
tion to  situations  where  the  wrongful  conduct, 
of  the  complainant  did  not  constitute  « 
ground  for  a  divorce,  but  induced  such  con- 
duct on  the  part  of  the  defendant. 

Tlie  doctrine  of  recrimination,  in  relation- 
to  divorce  actions,  is  quite  ancient,  as  indi- 
cated in  2  Bishop  on  Marriage,  Divorce  and 
Separation,  sees.  372  to  370,  inclusive.  It 
was  a  question,  as  will  be  seen,  for  a  time, 
whether  fault  of  the  plaintiff  should  bar  a 
divorce  unless  of  the  same  grade  as  the  fault 
charged  against  the  defendant,  as  for  in- 
stance, whether,  in  case  of  the  latter  charge 
being  adultery,  cruel  and  inhuman  treatment 
on  the  part  of  the  complainant  would  bar  a 
recovery.  The  negative  has  been  held  in  some 
state  courts  (Dillon  v.  Dillon,  32  La.  Ann. 
643),  but,  in  general,  it  has  been  held  in 
this  country  that  conduct  of  the  plaintifT 
constituting  any  cause^for  a  divorce  is  a  bar 
to  an  action  for  a  divorce  by  such  party  oa 
any  ground.  2  Bishop,  Mar.  Div.  &  Sep. 
377,  378.    Such  is  the  rule,  as  sUted  i» 
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Pease  ▼.  Pease,  supra.  The  prevailing  doc- 
trine is  thus  stated  in  2  Bishop,  §  340: 
"Recrimination  in  divorce  law  is  the  defense 
that  the  applicant  has  himself  done  what  is 
ground  for  divorce.  ...  It  bars  th€  suit 
founded  on  whatever  cause,  whether  the  de- 
fendant is  guilty  or  not."  On  the  same  sub- 
ject, §§  349,  365,  and  368.  This  court  went 
no  further  in  Pease  v.  Pease,  supra.  The 
gist  of  the  decision  is  correctly  stated  in  the 
syllabus  thus:  ''Where  it  is  shown  that  each 
party  has  been  [176]  guilty  of  an  offense 
which  the  statute  has  made  a  ground  for 
divorce  in  favor  of  the  other,  the  court  will 
not  grant  relief  to  either."  It  is  said  in 
the  opinion  that  such  is  the  law  in  jurisdic- 
tions havings  written  laws  similar  to  our  own, 
citing  many  authorities. 

In  the  cases  here  subsequent  to  Pease  v. 
Pease,  the  doctrine  of  the  latter  was  not  ex- 
tended, as  will  be  seen  when  the  facts  of  the 
later  cases  are  understood,  though  this  lan- 
guage quoted  in  Hubbard  v.  Hubbard,  74  Wis. 
650,  43  N.  W.  655,  6  L.R.A.  68,  from  the 
opinion  in  Otway  v.  Otway,  L.  R.  13  Prob. 
IMv.  (Eng.)  141,  is  otherwise  suggestive: 
"A  judicial  separation  can  only  be  granted 
when  the  petitioner  comes  to  the  court  with 
a  pure  character,  and  is  free  from  all  matri- 
monial misconduct;"  but  the  case  shows  the 
court  was  dealing  with  a  situation  of  mutlial 
miacondaet,  each  party  being  guilty  of  con- 
duct constituting  ground  for  a  divorce.  It 
was  conduct  of  that  character  that  the  quoted 
language  was  addressed  to  and  not  to  cases, 
in  general,  of  want  of  "pure  character"  or  of 
"matrimonial  misconduct."  In  Voss  v.  Voss, 
157  Wis.  430,  147  N.  W.  634,  there  was  mu; 
tual  misconduct  of  the  nature  required  by 
the  rule  stated  in  Pease  v.  Pease,  supra.  It 
is  very  certain  that  this  court  did  not  intend 
to  otherwise  state  the  law  in  Hubbard  v. 
Hubbard,  supra. 

The  result  of  the  foregoing  is  that,  unless 
respondent  was  guilty  of  matrimonial  mis- 
conduct constituting  good  ground  for  an  ac- 
tion for  a  divorce,  there  is  nothing  in  the 
evidence  barring  her  from  maintaining  her 
action,  even  if  it  does  disclose  conduct  on  her 
part  which  might,  properly,  have  been,  and 
probably  was,  considered  on  the  question 
whether  it  so  far  provoked  appellant  to  his 
misconduct  as  to  justify  or  require  a  conclu- 
sion that  it  fails  to  satisfy  the  call  of  the 
statute  for  cruel  and  inhuman  treatment. 
There  are  no  findings  on  the  subject  of  matri- 
monial misconduct  of  plaintiff.  None  seem 
to  have  been  requested.  We  must  assume  the 
trial  court  was 'of  the  opinion  that  the  evi- 
dence did  not  warrant  any  which  would  bar 
her  from  obtaining  relief,  in  case  she  estab- 
lished [177]  her  charge  of  cruel  and  inhuman 
treatment  against  appellant,  or  excusing  his 
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wrongful  conduct.    We  are  unable  to  see  our 
way  clear  to  disturb  such  conclusion. 

The  question  is  raised  on  behalf  of  appel- 
lant as  to  whether,  in  any  event,  the  circum- 
stances mentioned  in  the  findings  warranted 
the  conclusion  that  appellant  was  guilty  of 
cruel  and  inhuman  treatment  of  respondent. 
There  is  no  specific  finding  of  fact  on  the 
subject,  but  we  take  the  conclusion  of  law 
as  inferentially  finding  that  the  long  con- 
tinued course  of  ill-treatment  of  respondent,' 
mentioned,  imperiled  her  health,  made  her 
marriage  state  intolerable,  and  rendered  her 
incapable  of  performing  the  duties  of  a  wife. 
This  court  has  often  held  that  treatment 
which  does,  or  is  well  calculated  to,  produce 
such  results,  satisfied  the  "cruel  and  inhuman 
treatment"  of  the  statute.  Freeman  v.  Free- 
man, 31  Wis.  235,  248;  Keinhard  v.  Reinhard, 
96  Wis.  555,  71  N.  W.  803,  65  Am.  St.  Rep. 
66;  Kohl  v.  Kohl,  143  Wis.  214,  125  N.  W. 
921;  Banks  v.  Banks,  162  Wis.  87,  155  N. 
W.  916.  j 

It  does  not  seem,  by  the  later  authorities, 
that  actual  impairment  of  health,  caused  by 
ill-treatment  without  violence,  actual,  threat- 
ened, or  probable,  is  essential  to  cruel  and 
inhuman  treatment.  If  the  conduct  of  the 
guilty  party  is  such  as  to  naturally  cause 
great  mental  suffering  to  the  other,  and  ren- 
der impairment  of  health  probable,  so  that 
further  efforts  to  perform  the  duties  of  the 
marriage  state  would  be  dangerous,  that  is 
sufficient.  That  is  the  effect  of  Kohl  v.  Kohl, 
supra.  The  wife  need  not  submit  to  such 
treatment  until  actually  broken  down  in 
health  before  being  competent  to  successfully 
claim  a  judicial  separation  on  the  ground  of 
cruel  and  inhuman  treatment.  This  court 
has  departed  from  the  doctrine,  which  obtains 
in  some  jurisdictions,  that  personal  violence, 
actual  or  so  threatened  as  to  reasonably  pro- 
duce a  belief  of  its  being  probable,  is  essen- 
tial to  cruel  and  inhuman  treatment,  and 
adopted  the  more  humane  construction  of  thb 
statute  above  indicated. 

Our  conclusion  is  that  the  decision  of  the 
trial  court  on  the  [178]  subject  above  dis^ 
cussed  should  not  be  disturbed,  though  the 
findings  would  be  much  more  satisfactory  if 
they  contained  a  specific  decision  that  the 
wrongful  conduct  referred  to  imperiled  the 
health  of  respondent  and  rendered  continu- 
ance of  living  together  by  the  parties  as  man 
and  wife  intolerable  and  dangerous  to  her. 
Ill-treatment  of  the  character  mentioned  in 
the  findings  might  or  might  not  have  that 
effect,  according  to  the  temperament  of  the 
wife  and  her  surroundings.  The  court  saw 
respondent  and,  doubtless,  concluded  that  she 
could  not  be  subjected  to  such  treatment  and 
be  expected  to  preserve  her  health  or  be  able 
to  perform  her  duties  as  a  wife.    That,  as 
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before  stated,  can  well  be  read  out  of  the 
conclusion  as  to  appellant's  guilt,  presuming 
that  the  circuit  judge  was,  as  he  must  have 
been,  familiar  with  the  long 'established  law 
here. 

In  the  cost  bill  an  item  of  $25  was  allowed 
as  expenses  incurred  by  a  court  commissioner 
before  whom  there  was  an  examination  of 
appellant  under  the  statute.  Complaint  is 
made  of  such  allowance,  also  of  the  amount 
appellant  was  required  to  pay  respondent  for 
support  of  the  minor  children  and  of  the 
amount  which  was  awarded  as  her  share  on 
a  division  of  property. 

'  We  do  not  perceive  any  efficient  merit  in 
the  complaint  of  the  $25  item.  The  expense 
seems  to  have  been  actually  incurred  by  the 
court  commissioner,  and  necessarily,  in  his 
judgment.  We  are  unable  to  conclude  that 
it  was  not  so  under  the  circumstances. 

The  allowance  for  support  of  the  minor 
children,  though  quite  liberal,  does  not  ap- 
pear to  be  so  clearly  excessive  as  to  warrant 
overruling  the  trial  court's  judgment. 

After  a  careful  consideration  of  the  dispo- 
Hition  of  the  subject  of  division  of  property, 
it  is  considered  that  it  should  not  be  dis- 
turbed. The  well  established  rule  is  that,  in 
general,  a  liberal  amount  to  be  allowed  to 
the  divorced  wife  is  one-third  in  money  value 
of  the  husband's  property.  That  may  be  in- 
creased to  one-half  or  more  for  special  cir- 
cumstances. [179]  Edleman  v.  Edleman,  125 
Wis.  270,  104  N.  W.  66;  Von  Trott  v.  Von 
Trott,  118  Wis.  29,  94  N.  W.  798;  Linden- 
mann  v«  Lindenmann,  118  Wis.  175,  95  N.  W. 
96.  It  does  not  clearly  appear  that  there  was 
a  departure  here  from  that  rule.  The  court, 
doubtless,  considered  that  the  value  of  appel- 
lant's interest  in  the  $9,000  drug  business 
was  sufficient  to  warrant  the  award  to  re- 
spondent which  was  made  and  it  is  considered 
that  the  evidence  does  not  clearly  prepon- 
derate against  that  view.  He  had  been  al- 
lowed for  a  long  time  to  deal  with  the  prop- 
er tv  verv  much  as  if  he  were  the  owner  and, 
evidently,  the  trial  court  came  to  the  conclu- 
8ion  that  he,  substantially,  was  such. 

By  the  Court. — The  judgment  is  affirmed. 

KOTE. 

The  reported  case  holds  that  a  long  con- 
tinued course  of  neglect  and  petty  indigni- 
ties practiced  by  a  husband  on  his  wife  con- 
stitutes cruel  and  inhuman  treatment  enti- 
tling her  to  a  divorce  though  there  is  no 
physical  violence  and  no  finding  of  actual 
impairment  of  the  wife's  health.  For  a  dis- 
cussion of  the  habits  or  course  of  conduct  by 
a  spouse  which  will  constitute  cruelty  war- 
ranting a  divorce,  see  the  note  to  Cunning- 
ham V.  Cimninfirham,  reported  ante,  this  vol- 
ume, at  p.i'^e  478. 


AMDEBSOir 


V. 


Missouri   Supreme  Court— January  6,  191<( 


266  Mo.  64:8;  181  S.  W.  1161, 


Libel  and  Slander  —  Varianee  between 
Complaint  and  Proof  —  Time  and 
Plaoe. 

Where  the  petition,  in  an  action  for  slan- 
der, charges  that  the  defamatory  words  were 
spoken  at  a  certain  place,  on  a  certain  date, 
in  the  presence  and  hearing  of  a  certain  wit- 
ness, plaintiff  cannot  recover,  unless  the  evi- 
dence shows  that  the  words  were  spoken  as 
charged,  though  it  appears  that  the  same 
words  were  spoken  to  other  parties  at  dif- 
ferent times  and  places. 

Same. 

The  plaintiff,  in  an  action  for  slander, 
should  not  be  held  to  strict  accuracy  in  his 
proof  of  the  time  of  publication,  so  long  as 
the  variance  between  his  proof  and  the  alle- 
gation does  not  bring  the  case  within  the 
statute  of  limitations,  or  mislead  defendant 
to  his  injury,  or  amount  to  a  palpable  fraud 
on  the  court. 

Pr.oof  of  Otber  Pnblieatione  —  Admis- 
sibility. 

Where,  in  an  action  for  slander,  the  court 
instructed  that,  to  entitle  plaintiff  to  recover, 
the  evidence  must  show  that  the  defamatory 
words  stated  in  the  petition  were  spoken  by 
defendant  of  and  concerning  plaintiff  at  the 
time  and  place  and  in  the  presence  of  the 
witness  alleged,  the  refusal  of  an  instruction 
•that  evidence  of  defendant's  having  spoken 
concerning  plaintiff,  at  a  different  time  and 
place  and  in  the  presence  of  others,  defama- 
tory words  similar  to  those  charged,  could 
be  considered  as  tending  to  prove  express 
malice,  required  reversal  of  a  judgment  for 
defendant. 

Same. 

Where  the  petition,  in  an  action  for  slan- 
der, charge:  that  the  defamatory  words  were 
spoken  at  a  particular  time  and  place  in  the 
presence  of  a  particular  person,  evidence  that 
defendant,  in  the  presence  of  persons  other 
than  this  person,  at  a  different  time  and 
place,  spoke  of  and  concerning  plaintiff  de- 
famatory words  of  like  import  to  those 
charged,  is  competent  as  tending  to  show  ex- 
press malice  in  augmentation  of  damages. 
Snfioiency  of  Complaint  —  AllegatioB 

of  Time  and  Plaoe  of  Slander. 

Rev.  St.  1909,  §  1837,  providing  that  the 
petition  in  an  action  for  slander  need  not 
state  any  extrinsic  facts  to  show  the  appli- 
cation to  the  plaintiff  of  the*  defamatory  mat- 
ter, but  it  shall  be  sufficient  to  state  generally 
that  the  same  was  spoken  of  or  published 
concerning  plaintiff,  does  not  so  change  the 
common-law  rule  as  to  relieve  plaintiff  from 
the  necessity  of  alleging  when  and  definitely 
stating  where  the  publication  was  made;  and, 
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where  the  petition  is  dafective  in  this  respect, 
plaintiff  may  be  required,  on  motion  to  make 
more  definite  and  certain,  to  set  forth  when 
and  where  and  to  whom  the  alleged  defama- 
tory words  were  published. 
[See  note  at  end  of  this  case.] 

Suit  im  Several  Pnblleatioiui  ^  Neoea- 
■ity  of  Separate  Counta. 

Where  plaintiff,  in  an  action  for  slander, 
desires  to  rely  on  separate  publications  of  de- 
famatory words,  he  must  separately  plead 
every  such  publication  in  separate  counts  of 
the  petition. 

[See  generally,  Ann.  Gas.  1917A  250.] 


In  an  action  for  slander,  there  can  be  no 
recovery  for  a  publication  which  la  not 
pleaded. 

Appeal  from  Circuit  Court,  Maries  county : 
WiLLiAKS,  Judge. 

Action  by  R.  S.  Anderson,  plaintiff,  against 
0.  W.  Shockley,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Revqised. 

G,  C.  BUmd,  J.  J,  Crites  and  L»  B,  Hutohi' 
ion  for  appellant. 

Frank  H.  Farria  and  W.  D,  Johnson  for 
respondent. 

[546]  Fakis,  p.  J.— Plaintiff  sued  defend- 
ant in  Pulaski  County  for  slander.  The  yenue 
was  changed  on  the  application  of  defendant 
to  Maries  County,  where  the  case  was  tripd, 
a  verdict  rendered  for  defendant  aiid  plaintiff 
appealed.  The  sum  claimed  as  damages  was 
ten  thousand  dollars;  hence  our  jurisdiction. 
We  may  say  in  passing  that  this  case  has 
been  tried  before,  wherein  defendant  mulcted 
in  damages  in  the  sum  of  $1,250,  appealed 
and  obtained  a  reversal  and  a  new  trial. 
[Ander8<m  v.  Shockley,  159  Mo.  App.  334, 
140  S.  W.  755.]  To  the  latter  case  reference 
is  made  for  such  of  the  facts  as  we  may  not 
deem  it  necessary  to  set  out  herein. 

Since  upon  the  instant  appeal  no  points 
are  made  except  as  to  the  action  of  the  court 
in  giving  three  instructions,  [647]  which  we 
eet  out  in  our  opinion,  we  need  not  here  go 
very  extensively  into  the  facts.  The  petition 
upon  which  the  trial  below  was  had,  contains 
but  one  count,  the  charging  part  of  which 
tnd  which  alone  is  pertinent  here,  runs  thus : 
"Plaintiff  for  his  second  amended  petition 
herein  states  that  the  defendant  on  or  about 
the  aoth  day  of  July,  a.  d.  1908,  at  the 
eoanty  of  Pulaski,  in  the  State  of  Missouri, 
wilfully,  wantonly  and  maliciously  spoke  of 
ud  concerning  the  plaintiff,  R.  8.  Anderson, 
certain  false,  defamatory  and  slanderous 
words,  to  wit:  'R.  S.  Anderson  (meaning 
the  above-named  plaintiff)  is  a  thief;  that 
he  (meaning  plaintiff)  stele  a  set  of  harrow 
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teeth  from  me  and  I  can  prove  it  by  John 
Ormsby.*"  Thereafter  followed  prayer  for 
judgment  in  the  ordinary  form. 

The  evidence  on  the  part  of  plaintiff  tended 
to  prove  that  about  the  latter  part  of  July, 
1908,  at  the  railroad  depot  in  the  town  of 
Crocker,  in  Pulaski  County,  defendant  spoke 
to  plaintiff  in  the  presence  of-  one  Albert 
Manes  sufficient  of  the  words  complained  of 
to  form  substantially  the  statement  set  out 
in  the  petition.  Testimony  was  also  offered 
on  the  part  of  plaintiff  that  defendant  at 
divers  other  times  and  places,  particularly 
to  one  James  F.  Vaughan  and  to  a  certain 
J.  M.  Carmack,  made  statements  of  similar 
import,  in  which  he  charged  plaintiff  with 
having  stolen  his  harrow  teeth.  The  first 
instruction  asked  by  plaintiff  and  given  by 
the  court  made  specific  reference  to  the  al- 
leged defamatory  words  spoken  in  the  pres- 
ence of  the  witness  Albert  Manes. 

The  answer  of  defendant  was,  among  other 
things  not  pertinent,  a  specific  denial  of  the 
fact  that  he  spoke  the  words  charged.  The 
proof  of  defendant  tended  to  show  that  he 
had  not  spoken  to  plaintiff  in  the  presence  of 
witness  Albert  Manes  the  defamatory  words 
alleged  and  shown  by  the  testimony  of  said 
Manes,  or  in  the  presence  of  anyone  else. 
The  defense  made  a  [548]  very  serious  attack 
upon  the  general  reputation  of  the  witness 
Albert  Manes  for  truth  and  veracity.  In 
addition,  the  defense  sought  to  impeach 
Manes  by  showing  by  other  witnesses  (who 
said  they  were  present  at  the  railroad  station 
in  Crocker  at  the  time  defendant  is  said  by 
this  witness  to  have  uttered  the  words 
charged),  that  no  such  conversation  was  in 
fact  had  between  defendant  and  plaintiff. 

The  three  instructions  complained  of,  the 
giving  of  one  of  which  for  defendant  and  the 
refusal  of  two  of  which  for  plaintiff  consti- 
tute the  only  assignments  of  error,  will  be 
found  set  out  in  the  opinion,  together  with 
such  other  facts  as  we  may  find  to  be  neces- 
sary to  make  clear  the  discussion. 

I.  But  three  points  are  made  by  appellant, 
each  of  which  as  stated,  has  to  do  with  in- 
structions, cither  given  or  refused.  At  the 
request  of  defendant  the  learned  trial  court 
gave  this  instruction,  to  wit: 

"No.  4.  Unless  you  find  from  the  evidence 
that  the  defendant  spoke  of  and  concerning 
plaintiff  at  Crocker,  Missouri,  on  or  about 
the  30th  day  of  July,  1908,  in  the  presence 
and  hearing  of  witness  Manes  the  alleged 
defamatory  words  stated  in  plaintiff's  peti- 
tion, you  cannot  find  the  issues  for  plaintiff, 
even  though  you  may  believe  from  the  evi- 
dence that  defendant  spoke  such  words  to 
other  parties  at  different  times  and  places." 

Appellant  contends  that  in  this  the  learned 
judge  nisi  erred.  We  disallow  this  point  and 
hold  the  instruction  correct  in  principle.    If 
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it  was  adventitiously  wrong,  the  fact  was 
due  to  another  error,  which  we  hereafter  dis- 
cuss. It  was  the  duty  of  plaintiff  to  confine 
himself  to  one  publication  as  a  basis  of  re- 
covery;  or  else  to  have  charged  each  separate 
and  distinct  publication  upon  which  he  sought 
recovery  in  a  separate  count.  [Christal  v. 
Craig,  80  Mo.  367.] 

[549]  II.  Appellant  contends  that  tlie 
court  erred  in  refusing  to  give  at  his  request 
instructions  numbered  eight  and  nine,  which 
are  as  follows: 

"No.  8.  The  court  instructs  the  jury  that 
if  you  believe  and  find  from  the  evidence  that 
the  defendant  in  the  presence  and  hearing  of 
J.  M.  Carmack,  or  others,  spoke  of  and  con- 
cerning plaintiff  slanderous  and  defamatory 
words  similar  and  of  like  import  to  those 
charged  in  the  petition,  they  may  consider 
such  evidence  as  tending  to  prove  express 
malice  on  the  part  of  the  defendant. 

"No.  9.  The  court  instructs  the  jury  that  if 
you  t  believe  and  find  from  the  evidence  that 
at  any  time, within  two  years  of  the  time  of 
filing  this  suit,  to  wit,  the  19  th  day  of  Au- 
gust, 1908,  the  defendant  maliciously  spoke 
of  and  concerning  the  plaintiff,  R.  S.  Ander- 
son, in  the  presence  and  hearing  of  James  F. 
Vaughan  the  words  alleged  in  the  petition, 
to  wit:  'R.  S.  Anderson  (meaning  the  plain- 
tiff) is  a  thief.  That  he  (meaning  plaintiff) 
stole  a  set  of  harrow  teeth  from  me  and  I 
can  prove  it  by  John  Ormsby,'  you  will  find 
the  issues  for  the  plaintiff  and  assess  his 
damages  at  such  sum  as  you  may  believe  and 
find  he  is  entitled  to  recover,  not  to  exceed 
the  sum  of  ten  thousand  dollars." 
,  We  are  of  the  opinion  that  instruction 
eight  should  have  been  given  and  that  the 
refusal  of  the  court  to  give  it  constituted 
error  for  which  this  case  must  be  reversed 
and  remanded.  We  are,  however,  of  the  opin- 
ion that  the  court  did  not  err  in  refusing 
to  give  instruction  nine.  The  reasons  for  all 
three  of  these  rulings  are  germane  to  each 
other  and  are  such  that  all  points  raised  can 
for  brevity  and  clarity  well  be  considered 
together.  This  is  so,  for  the  reason  that  if 
appellant's  contentions  are  each  the  law, 
divers  publications  to  divers  persons  at  dif- 
ferent times  and  [550]  places  could  be  plead- 
ed in  one  count,  proved  upon  trial,  and  plain- 
tiff could  pick  and  choose  the  one  on  which 
he  would  stand;  or  even,  stand  upon  all  and 
failing  and  refusing  to  electa  leave  the  jury 
to  pick  from  among  them  some  one  or  more 
publications  on  which  to  bottom  a  verdict. 
We  have  said  that  this  is  not  the  law;  the 
contrary  is  well  settled.  On  the  other  hand 
if  it  is  the  law  as  respondent  contends  that 
said  instruction  four  was  properly  given  and 
instruction  eight  properly  refused,  then  a 
plaintiff  in  a  slander  suit  is  bound  to  the 
one  publication  specifically  counted  on  and 
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fact  of  the  publication,  to  others  than  those 
( if  any )  set  out  in  his  petition,  of  slanderous 
words  of  like  or  similar  import  to  those 
charged 'in  the  petition.  W^e  think  neither 
position  ij9  throughout  correct;  but  since  the 
rules  of  pleading  and  practice  upon  which  a 
solution  of  these  contentions  turns,  seem  to 
have  drifted  away  somewhat  from  both  com- 
mon law  and  the  statute,  we  will  examine 
them  again  briefly. 

At  common  law  it  seems  the  pleader  in  a 
slander  suit  was  required  to  allege  when  and 
where,  and  might  if  necessary  to  the  defense 
be  required  to  aver  to  whom,  the  publication 
was  made.  This  is  yet  the  law  in  England. 
[Odgers  on  Libel  &  Slander,  625.]  Touching 
this  rule  the  above  learned  writer  says:  *^In 
cases  of  slander  he  [the  plaintiff]  must  give 
the  date  of  each  slander,  the  names  of  the 
persons  to  whom,  and  the  places  where,  each 
slander  was  uttered." 

If  such  a  bill  of  particulars  could  be  re- 
quired at  common  law  in  slander  suits,  or 
whatever  the  rule  as  regards  definiteness  and 
certainty  in  these  behalves  was  at  common 
law,  it  is  the  law  yet  in  this  State  unless 
we  have  changed  it  by  statute.  But  it  is 
said  that  our  statute  (Sec.  1837,  R.  S.  1909) 
has  changed  the  rule  at  common  law  requir- 
ing certainty  of  allegation  [551]  as  to  time 
and  place  of  publication.  [Atwinger  v.  Fell- 
ner,  46  Mo.  276;  Johnson  v.  Bush,  186  Mo. 
App.  107,  171  S.  W.  636.]  Let  us  see  if  this 
is  correct.  The  applicable  part  of  our  stat- 
ute reads  thus:  "In  an  action  for  libel  or 
slander,  it  shall  not  be  necessary  to  state  in 
the  petition  any  extrinsic  facts  for  the  pur- 
pose of  showing  the  application  to  the  plain- 
tiff of  the  defamatory  matter  .  .  .  but  it 
shall  be  sufiicient  to  state  generally  that  the 
same  was  published  or  spoken  concerning  the 
plaintiff;*  etc.  (Italics  ours.)  [Sec.  1837, 
supra.]  The  query  which  arises  in  constru- 
ing this  statute  is:  Wherein  and  to  what 
extrinsic  facts  does  it  apply  and  what  facts 
does  it  obviate  the  necessity  of  alleging? 
Manifestly,  to  such  extrinsic  facts  as  this 
term  was  technically  used  in  a  common-law 
declaration  for  slander,  to  designate,  viz.: 
Such  extrinsic  facts  as  serve  to  show  the 
"application  to  plaintiff  of  the  defamatory 
matter,"  and  touching  this  purpose  and  this 
only,  "it  shall  be  sufiicient  ( i.  e.,  to  show  the 
application  of  the  defamatory  matter  to 
plaintiff)  to  state  generally  that  the  same 
was  published  or  spoken  concerning  the  plain- 
tiff." [Newell,  Slander  &  Libel,  728,  838; 
Dias  V.  Short,  16  How.  Pr.  (N.  Y.)  322;  Pike 
v.  Van  Wormer,  5  How.  Pr.  (N.  Y.)  171; 
Culver  V.  Van  Anden,  4  Abb.  Pr.  (N.  Y) 
376.]  In  the  case  of  Pike  v.  Van  Wormer, 
supra,  discussing  the  effect  of  the  New  York 
statute  on  pleading  in  actions  for  slander  and 
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libel,  which  statute  we  have  carried  bodily 
into  our  Code  as  section  1837,  supra,  Willard, 
J.,  said: 

"The  Code  merely  dispensed  with  the  alle- 
gation of  extrinsic  facts,  showing  the  appli- 
cation of  the  words  to  the  plaintiff,  in  order 
to  obviate  the  difficulty  which  was  supposed 
to  have  been  occasioned  by  the  decision  of 
the  Supreme  Court  in  Miller  v.  Maxwell,  16 
Wend.  (N.  Y.)  9.  It  does  not  dispense  with 
the  necessity  of  an  averment  or  innuendo 
when  they  become  essential  to  show  the  mean- 
ing of  the  words  themselves.  In  [552]  these 
respects  the  rules  of  pleading  remain  unal- 
tered." 

Persuasive  toward  tiie  correctness  of  this 
view  is  the  fact  that  at  common  law  a  decla- 
ration for  slander  ordinarily  contained,  what 
was  designated  in  the  books  on  pleading  as, 
an  "averment  of  extrinsic  matters,"  wherein 
it  was  set  forth  with  much  of  sonorous  phrase 
pending,  or  lately  pending,  matters  in  which 
plaintiff  took  part  and  likewise  the  part  he 
took,  which  matters  and  acts  were  deemed  to 
make  clear.  M'herein  and  why  the  slanderous 
words  applied  to  him.  [Newell  on  Slander  & 
Libel  838;  Yates,  Pleadings  388.] 

We  think  it  is  obviously  a  strained  con- 
structiton  to  interpret  this  statute  as  so  far 
changing  the  common-law  rule  as  to  relieve 
plaintiff  from  the  necessity  of  averring  when 
publication  was  made,  or  from  stating  defi- 
nitely where  it  was  made.  It  is  easy  to  see 
the  non-necessity  of  the  rule  of  definiteness 
and  certainty  as  regards  libel.  Because  it  is 
difficult  to  imagine  a  case  wherein  the  defense 
to  a  libel  suit  would  be  that  no  such  writing 
existed,  and  cases  are  reasonably  rare  wherein 
the  question  of  publication  vel  non,  would 
become  an  issue.  There  might  be  questions 
mooted  in  defense  as  to  whether  the  matter 
was  libelous,  or,  as  to  whether  defendant  had 
part  in  the  publication,  and  rarely,  but  not 
ordinarily,  as  to  the  fact  of  publication.  But 
touching  defamatory  words  spoken,  or  alleged 
80  to  be,  so  crying  a  necessity  to  hold  to  the 
common  law  exists  that  it  ought  not  to  be 
lightly  cast  aside  at  the  behest  of  a  statute 
which,  if  it  means  what  it  has  been  said  to 
mean,  is  so  glaringly  ambiguous.  If  the  de- 
fense be  that  the  words  spoken  were  true,  in 
short,  justification,  then  obviously  it  makes 
no  difference  when,  where  or  to  whom  these 
words  were  spoken,  barring  such  objection  as 
might  arise  from  the  Statute  of  Limitations. 
But  if  the  defense  be  as  here  that  defendant 
did  not  speak  the  words  charged,  it  is  ap- 
parent [553]  that  every  rule  of  fairness  de- 
mands that  defendant  be  informed  specifically 
if  he  desires  the  information  for  his  defense, 
as  to  the  time  and  place,  at  least,  where  the 
alleged  defamatory  words  were  spoken. 
Otherwise  it  is  difficult  to  see  how  a  defend- 
ut,  being  innocent  of  the  publication,  could 
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defend  himself  adequately  in  the  action,  or 
protect  himself  against  conspiracy  and  per- 
jury. Any  other  view  smacks  of  the  ambus- 
cade and  of  lying  in  wait,  privileges  which 
we  have  long  prided  ourselves  upon  having 
abdicated  when  we  abandoned  common-law 
pleading. 

It  is  obviously  unthinkable  that  plaintiff 
under  all  circumstances  may  merely  aver 
"that  to  wit:  On  or  about  one  year  from 
the  date  hereof,  defendant  at  the  city  of  St. 
Louis,  wilfully,  wantonly  and  maliciously 
spoke  and  published  of  and  concerning  the 
plaintiff,"  etc.,  without  averring  definitely 
when  or  where,  or  to  whom  of  the  six  hun- 
dred and  eighty-seven  thousand  inhabitants 
of  that  city  the  alleged  defamatory  words 
were  spoken,  and  that  he  may,  whatever  the 
defense  is,  refuse  on  motion  to  that  end,  to 
make  his  petition  more  definite  and  certain. 
It  is  to  be  conceded  of  course  that  in  prac- 
tically every  case  of  libel,  from  the  very  na- 
ture of  the  case,  no  necessity  would  exist  for 
a  so-called  bill  of  particulars,  and  that  in 
many  actions  for  slander  it  would  suffice  to 
aver  publication  generally,  as  to  persons  and 
to  aver  time  and  place  under  a  videlicet,  but 
for  the  reasons  stated  it  would  not  fairly  or 
reasonably  suffice,  at  least  as  against  a  mo- 
tion to  make  more  definite  and  certain,  in  a 
case  of  alleged  slander  wherein  the  defense 
is  not  guilty. 

The  case  of  Atwinger  v.  Fellner,  supra,  was 
correctly  ruled  upon  the  concrete  facts  up  for 
judgment.  While  the  petition  under  discus- 
sion in  that  case  contained  "no  allegation 
that  the  words  were  uttered  in  [554]  the 
presence  of  anyone,"  yet  no  attack  was  made 
upon  that  petition  till  after  verdict.  Clearly, 
a  petition  wJiich  merely  averred  the  fact  of 
publication  generally,  without  descending 
into  a  bill  of  particulars,  would  not  be  fatally 
defective,  or  liable  to  successful  assault  after 
verdict,  but  would  be  cured  by  the  Statute 
of  Jeofails.  [State  v.  Arkansas  Lumber  Co. 
260  Mo.  283,  169  S.  W.  145;  31  Cyc.  701,  and 
cases  cited;  Sec.  19,  p.  671,  G.  S.  1863.]  No 
other  cases  have  been  found  in  this  State 
which  deal  with  this  matter  of  sufficiency  of 
pleading,  except  the  Atwinger  and  Johnson 
cases,  supra.  In  other  American  jurisdictions 
the  rule  as  to  definiteness  of  allegation  as  to 
the  time  and  place  at  which,  and  the  person 
or  persons  to  whom,  the  slander  wap  pub- 
lished, is  thus  stated  by  Cyc: 

"It  is  generally  held  sufficient  iu  an  action 
for  slander  to  allege  that  the  words  were 
spoken  or  uttered  by  defendant  in  the  pres- 
ence of  some  third  person  or  persons  and  the 
names  of  such  person  or  persons  need  not  be 
given.  So  it  has  been  held  that  an  averment 
that  defendant  'published'  the  defamatory 
matter  is  good,  as  the  word  'published'  im- 
ports that  the  words  were  spoken  in  the  pres- 
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ence  of  some  third  person.  The  petition 
should  allege  with  exactness  the  time  when 
and  the  place  where  the  publication  was 
made,  and  it  has  been  held  that  any  indefi- 
niteness  in  these  respects  will  render  the 
petition  insufficient  as  against  a  demurrer." 
[25  Cyc.  446.] 

Touching  the  right  of  defendant,  who  may 
be  otherwise  wholly  unable  to  prepare  his 
adequate  defense,  to  have  the  petition  made 
more  definite  and  certain,  the  rule  in  other 
jurisdictions  is  thus  stated  by  Cyc:  "It  is 
generally  held  that  defendant  is  entitled  to 
know  definitely  the  time  and  place  of  the 
publication  of  the  alleged  slander  or  libel 
and  the  name  of  a  party  to  whom  publication 
was  made,  and  if  complaint  [555]  fails  to 
show  these  particulars,  a  bill  [of  particulars] 
will  be  ordered."     [25  Cyc.  467.] 

From  these  authorities  and  reasons  we 
think  it  should  be  ruled  (a)  that  the  plain- 
tiff in  an  action  for  slander  (and  in  libel  as 
well  where  need  arise)  on  motion  to  make 
more  definite  and  certain,  may  be  required 
to  set  forth  when  and  where  and  to  whom 
the  alleged  defamatory  words  were  published; 
(b)  that  since  each  publication  of  defama- 
tory words  constitutes  a  separate  cause  of 
action,  every  such  publication  must  be  sepa- 
rately pleaded  in  separate  counts  of  the  peti- 
tion, and  (c)  that  no  recovery  can  be  had 
for  the  publication  of  a  slander  which  is  not 
pleaded,  but  (d)  other  publications  of  de- 
famatory words  of  similar  import  to  those 
pleaded  may  be  shown  by  the  evidence  for 
the  purpose  of  showing  express  malice  in 
augmentation  of  damages,  either  actual  or 
punitive.  Of  course,  plaintiff  ought  not  in 
his  proof  to  be  held  always  to  strict  accuracy 
as  to  time,  so  long  as  the  variance  may  not 
bring  him  foul  of  the  Statute  of  Limitations, 
or  mislead  defendant  to  his  hurt,  or  amount 
to  a  palpable  fraud  upon  the  court. 

From  these  conclusions  it  results  that  in- 
struction four  given  for  defendant,  while 
stating  correct  principles  of  law,  did  not  go 
far  enough  when  standing  alone  and  without 
the  aid  of  instruction  eight,  offered  by  plain- 
tiff and  erroneously  refused  by  the  court. 
Both  of  these  instructions  were  proper  if 
given  together,  but  the  learned  trial  court 
having  refused  the  instruction  requested  by 
plaintiff  which  correctly  set  out  the  office 
and  effect  of  evidence  of  other  publications, 
should  then  have  modified  instructions  four 
by  an  apt  statement  of  the  purpose  for  which 
the  jury  could  consider  other  publications  of 
defamatory  statements  of  like  or  similar  im- 
port, or  else  refused  it.  For  in  the  last 
analysis  the  concrete  result  of  giving  this 
instruction  under  the  circumstances  and  in 
the  [556]  form  as  given  was  to  let  this  tes- 
timony of  other  publications  into  the  case 
and  then  at  the  end  to  remove  it  wholly  from 


the  jury's  consideration;  to  tell  them  in  ef- 
fect, that  they  need  not  consider  it  for  anj 
purpose.  Arguendo  we  may  say  (though  we 
tDoiUd  not  and  do  not  note  torite  such  a  reason 
into  the  law)  that  the  jury  being  more  or 
less  subject  to  the  suspicions  and  frailties  of 
other  humans,  might,  but  for  this  instruc- 
tion, have  argued  the  probability  of  defend- 
ant's having  spoken  the  words  complained  of 
to  the  witness  Manes  from  the  fact  that  he 
had  spoken  them  to  so  many  other  persons. 

It  follows  that  for  the  failure  of  the  trial 
court  to  give  instruction  eight,  supra,  this 
case  must  be  reversed  and  remanded  for  a 
new  trial  in  a  manner  not  inconsistent  with 
the  views  herein  set  down.    Let  this  be  done. 

All  concur. 


NOTE. 

Suffioienoy  of  Complaint  in  Action  for 
Slander  with  Respeot  to  Avermenti 
of  Pnblioation  and  of  Time  and 
Plaee* 

PuhlicaUon. 

The  declaration,  petition,  or  complaint  in 
an  action  for  slander  must  show  a  publica- 
tion of  the  slander,  and  is  not  sufficient  un- 
less it  contains  an  allegation  of  the  speaking 
of  the  words  of  and  concerning  the  plaintiff, 
in  the  presence  or  hearing  of  some  person  or 
persons  other  than  the  plaintiff  and  the  de- 
fendant. Penry  v.  Dozier,  161  Ala.  292,  49 
So.  909;  Wiese  v.  Meissner,  171  111.  App. 
597;  Hanning  v.  Bassett,  12  Bush  (Ky.) 
361;  Chapin  v.  White,  102  Mass.  139;  Downs 
V.  Hawley,  112  Mass.  237 ;  Loranger  v.  Loran- 
ger,  115  Mich.  681,  74  N.  W.  228,  4  Detroit 
Leg.  N.  1042;  Atwinger  ▼.  Fellner,  46  Mo. 
276;  Deddrick  v.  Mallry,  143  App.  Div.  819, 
127  N.  Y.  S.  1023;  Anonymus,  3  How.  Pr. 
(N.  Y.)  406;  Hurd  v.  Moore,  2  Ore.  85. 

In  Hanning  v.  Bassett,  supra,  the  court 
said:  "The  appellee  in  his  petition  fails  to 
aver  that  the  slanderous  words  were  pub- 
lished, or  that  they  were  spoken  in  the  pres- 
ence and  hearing  of  anybody,  and  if  the 
words  were  uttered  in  nobody's  presence,  the 
appellee  could  not  have  been  injured.  In 
order  to  make  out  a  case  of  verbal  slander, 
two  things  are  indispensable — ^malice  in  the 
utterance  of  actionable  words,  and  their  pub- 
lication. Indeed  the  gist  of  the  action  is  the 
supposed  injury  to  the  plaintiff's  character 
and  feelings,  by  actionable  words,  maliciously 
published  and  set  afloat  among  his  acquaint- 
ances; and  as  the  petition  fails  to  aver  a 
malicious  publication  of  the  words  charged 
to  have  been  spoken,  it  is  too  defective  to 
support  the  judgment." 

In  Penry  v.  Dozier,  161  Ala.  292,  49  So. 
909,  it  was  said;     "Allegation  and  proof  of 
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the  publication  of  the  alleged  defamatory 
words  are  essential  to  the  maintenaBce  of  the 
action  for  libel  or  slander.  There  must  be  a 
communication  to  some  person  other  than 
the  plaintiff  and  defendant.  It  is  not  neces- 
sary that  it  be  made  known  to  the  public 
gmerally.  .  .  .  It  is  sufficient  if  the  com- 
plaint shows  that  the  defamatory  matter  was 
communicated  to  others  than  the  plaintiff  or 
defendant  by  or  through  the  agency  of  the 
defendant,  and  it  is  not  necessary  that  the 
particular  circumstances  of  the  publication 
should  be  alleged." 

The  name  of  the  person  or  persons  to  whom 
the  slanderous  communication  or  publication 
was  made  need  not  be  given.  Ware  y.  Cart- 
ledge,  24  Ala.  622,  60  Am.  Dec.  489;  Penry 
y.  Dozier,  161  Ala.  292,  49  So.  909;  War- 
ner y.  Lockerby,  28  Minn.  28,  8  N.  W.  879; 
Fitzgerald  y.  Young,  89  Neb.  693,  132  N.  W. 
127;  Thacher  y.  Schaeffer,  19  W.  N.  C.  (Pa.) 
^66.  See  also  McCollum  y.  Langdon,  165 
Kj.  244,  176  S.  W.  990.  Compare  Shannon  y. 
Spaid,  39  Pa.  Co.  Ct.  567;  Weidman  y.  Kuns- 
man,  23  Pa.  Dist.  336. 

In   Warner  y.   Lockerby,  supra,  the  com- 
plaint was  that,  at  a  certain  time  and  place, 
the  'defendant,  in  the  presence  and  hearing 
of  Clement  Schroeder  and  a  number  of  other 
persons,  maliciously  spoke,  of  and  concerning 
the  plaintiff  herein,  the  false  and  defamatory 
words   following:      'You   had   better  go   and 
pay  for  that   overcoat  you' stole;'  whereby 
the  plaintiff  was  injured,"  etc.     In  holding 
the  complaint  to  be  suf&cient,  the  court  said: 
^'The  material  allegations  in  a  complaint  for 
slander,  where  the  words  are  on  their  face 
slanderous  per  se,  as  in  this  case,  and  in  the 
English   language,   are    (1)    that   defendant, 
with  malice  or  wrongfully,  (2)  spoke,  in  the 
presence  and  hearing  of  others,   (3)   of  and 
concerning    the    plaintiff,     (4)     these    false 
words  (setting  out  the  words  spoken).     We 
fail  to  see  why  this  complaint  does  not  come 
up  to  this  standard,  and,  if  it  does,  we  think 
it  good.    We  see  no  ground  for  the  assump- 
tion, that  the  complaint  alleges  words  spoken 
in  the  third  person,  when  they  are  expressly 
stated  in  the  second  person.     Neither  do  we 
know  of  any  rule  which  requires  the  pleader 
to  allege  to  whom  the  slanderous  words  were 
addressed.    He  is  required  to  allege  that  they 
were  spoken  of  and  concerning  the  plaintiff, 
and  in  the  presence  and  hearing  of  others. 
If  the  words  were  addressed  to  a  third  party, 
the  pleader  would  not  be  required  to  state 
to  what  person  they  were  addressed  and  we 
fail  to  see  why  a  different  rule  of  pleading 
should  obtain,  where  the  words  are  addressed 
to  the  plaintiff  in  the  presence  of  third  per- 
sons.   But,  if  it  be  necessary  to  allege  to 
^om  the  words  were  addressed,  it  would 
seem  that  the  fact  that  the  words  are  in  th# 
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second  person,  coupled  with  the  allegation 
that  they  were  spoken  of  and  concerning  the 
plaintiff,  necessarily  implies  that  the  words 
were  addressed  to  the  plaintiff.  Any  layman, 
on  reading  this  complaint,  would  so  under- 
stand it,  and,  judging  from  his  answer,  the 
defendant  himself  so  understood  i::.' 

It  has  been  held  that  a  complaint  which 
did  not  allege  the  slanderous  words  to  have 
been  spoken  "in  the  presence  or  hearing  of 
any  person"  was  clearly  defective  as  not  stat- 
ing "facts  sufficient  to  constitute  a  cause  of 
action."  Wood  v.  Gilchrist,  1  Code  Rep.  (N. 
y.)  117. 

So,  a  complaint  for  slander  has  been  held 
to  be  bad  on  demurrer  which  did  not  state 
that  the  slanderous  words  were  uttered, 
spoken  or  published  by  the  defendant  of  the 
plaintiff.    Watts  y.  Morgan,  50  Ind.  318. 

In  Bradshaw  y.  Perdue,  12  Ga.  510,  it  was 
held  that  a  declaration  in  an  action  of  slan- 
der was  good  which  charged  the  defendant 
with  having  spoken  certain  slanderous  words 
on  a  specified  date,  in  one  count  alleging  them 
to  have  been  spoken  in  the  presence  and  hear- 
ing of  a  named  person  and  divers  other  good 
citizens  of  the  state,  and  in  the  other  count, 
alleging  that  they  were  spoken  in  a  conver- 
sation with  a  named  person,  in  the  presence 
and  hearing  of  divers  good  citizens  of  the 
state,  without  naming  them. 

In  Lorangcr  v.  Loranger,  115  Mich.  681,  74 
N.  W.  228,  4  Detroit  Leg.  N.  1042,  an  allega- 
tion in  a  declaration  that  the  slanderous 
words  were  used  in  the  presence  and  hearing 
of  divers  persons  besides  the  plaintiff  was 
held  to  be  sufficient. 

In  Harris  y.  Zalnone,  93  Cal.  59,  28  Pac. 
845,  it  was  held  that  an  allegation  that  the 
defendant  had  spoken  the  slanderous  words 
"in  the  presence  and  hearing  of  divers  good 
and  worthy  persons"  was  the  formal  aver- 
ment of  a  publication,  and  was  sufficient. 

In  Valley  Dry  Goods  Co.  y.  Buford,  114 
Miss.  414,  75  So.  252,  it  was  held  that  a 
statement  in  the  declaration  that  the  defend- 
ant unlawfully  and  maliciously  charged  the 
plaintiff  with  stealing  a  sum  of  money  in  a 
store,  and  that  the  plaintiff  was  working  as 
a  partner  in  the  theft  with  another  sales- 
woman in  the  store,  and  that  she  was  charged 
with  being  a  "liar,"  "thick  head,"  and  "thief" 
by  the  manager  and  agents  of  the  company, 
and  that  these  statements  were  published  to 
a  named  person,  was  a  sufficient  allegation 
as  to  the  publication. 

In  Burbank  y.  Horn,  39  Me.  233,  it  was 
contended  that  the  declaration  in  slander 
therein  was  defective,  in  alleging  that  the 
words  were  spoken  in  the  presence  and  hear- 
ing of  "divers  persons,"  or  of  persons  spe- 
cifically named,  where  it  should  have  been 
in  the  presence  and  hearing  of  "divers  good 
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and  worthy  citizens."  The  court  held  that 
this  distinction  was  immaterial  under  a  gen- 
eral demurrer. 

In  Townsend  v.  O'Keefe,  18  Ont.  Pr.  147,  it 
was  held  that  a  statement  of  claim  which, 
besides  alleging  that  the  slanders  had  been 
spoken  and  published  to  certain  persons 
whose  names  were  mentioned,  added  the 
words  "and  to  others  at  present  unknown  to 
the  plaintiff,"  was  sufficient.  But  in  the 
same  case  it  was  held  that  other  paragraphs 
in  the  statement  of  claim  in  which  the  slan- 
derous declarations  were  alleged  to  have  been 
made  to  a  number  of  different  persons  at 
different  times,  during  a  period  of  some  five 
months,  and  in  which  the  plaintiff  had  not 
stated  which  of  the  persons  mentioned  were 
present  when  the  different  statements  were 
made  and  at  what  times  and  places  they 
were  made,  were  insufficient. 

An  averment  in  a  complaint  for  slander 
that  the  words  were  spoken  "in  the  presence 
of**  divers  persons,  or  of  a  named  person, 
without  stating  that  they  were  also  spoken 
"in  the  hearing"  of  such  persons,  is  good  as 
agflinst  a  general  demurrer.  1  Chitty  on 
Pleading  421;  Burbank  v.  Horn,  39  Me.  233; 
Brown  v.  Broshier,  2  Pen.  &  W.  (Pa.)  114. 
See  also  Curtis  v.  Moore,  15  Wis.  134.  Espe- 
cially is  this  true  after  the  rendition  of  a 
verdict.  Smart  v.  Easdale,  Cro.  Car.  199,  79 
Eng.  Rep.  (Reprint)  775;  Hall  v.  Hennesley, 
Cro.  Eliz.  488,  78  Eng.  Rep.  (Reprint)  738, 
Noy  57,  74  Eng.  Rep.  (Reprint)  1025;  Kellan 
V.  Manesby,  Cro.  Jac.  39,  79  Eng.  Rep.  (Re- 
print) 32.  So,  it  has  been  held  that  a  state- 
ment of  claim  in  an  action  in  the  municipal 
court  "for  damages  on  account  of  certain 
false  and  slanderous  words  uttered  by  the 
defendant,  in  the  presence  of  divers  persons," 
etc.,  was  not  insufficient,  against  the  objec- 
tion that  the  words  were  not  alleged  to  have 
been  spoken  in  the  hearing  of  a  third  person, 
since  that  fact  need  not  be  shown  in  order 
to  .constitute  a  publication.  Wiese  v.  Meiss- 
ner,  171  111.  App.  597. 

It  has  been  held  that  the  word  "publish" 
or  "published,"  as  used  in  a  declaration  or 
complaint,  imports  ex  vi  termini  that  the 
words  were  spoken  in  the  presence  and  hear- 
ing of  some  third  person.  Taylor  v.  How, 
Cro.  Eliz.  861,  78  Eng.  Rep.  (Reprint)  1087; 
Ware  v.  Cartledge,  24  Ala.  622,  00  Am.  Dec. 
489;  Penry  v.  Dozier,  161  Ala.  292,  49  So. 
909;  Shinloub  v.  Ammerman,  7  Ind.  347; 
Burton  v.  Burton,  3  6.  Greene  (la.)  316; 
Duel  V.  Agan,  1  Code  Rep.  134;  Watts  v. 
Greenlee,  13  N.  C.  115;  Hurd  v.  Moore,  2 
Ore.  85.  See  also  McLaughlin  v.  Schnell- 
bacher,  65  111.  App.  50;  Emmerson  v.  Marvel, 
55  Ind.  265.  In  Burton  v.  Burton,  supra, 
the  court  said:  "The  defendant  might  have 
uttered  the  defamatory  words  in  secret,  but 
we  are  at  a  loss  to  know  how  he  could  have 
published  them  unless  he  did  so  to  or  in  the 


presence  of  somd  one  dr  more  persona.  Pub- 
lishing IS  defined,  by  an  able  lexicographer, 
to  be,  'making  known,  divulging,  proclaim- 
ing.' The  very  charge  of  publishing  presup- 
poses public  utterance,  and  the  additional 
allegation  that  the  words  were  published  in 
the  presence  of  divers  persons  would  have 
been  surplusage.  The  count  It  good,  and  the 
demurrer  should  have  been  overruled." 

In  Watts  v.  Greenlee,  13  N.  C.  115,  the 
court  said:  "It  is  objected  by  the  defendant, 
that  it  is  not  stated  that  he  gave  publicity 
to  the  charge;  that  the  word  'publish*  does 
not  sufficiently  convey  that  idea.  But  for  my 
part,  I  can  scarcely  conceive  a  word  in  our 
language,  which  more  definitely  conveys  the 
idea  requisite  in  law,  to  support  an  action 
for  speaking  slanderous  words.  Publish  is 
to  proclaim,  to  make  known  generally." 

In  Hurd  v.  Moore,  2  Ore.  85,  it  was  held 
that  the  terms  "conversations,"  "discourses," 
and  "publish,"  as  used  by  the  pleader  in  a 
complaint  for  slander,  implied  the  presence 
of  hearers,  and  sufficiently  indicated  that  the 
declarations  were  public  and  notorious. 

In  Ware  v.  Cartledge,  24  Ala.  622,  60  Am. 
Dec.  489,  an  action  for  slander  in  imputing 
a  want  of  chastity  to  the  plaintiff,  the  only 
objection  taken  to  the  declaration  was  thai 
in  the  portion  of  it  in  which  the  speaking 
and  publishing  of  the  slanderous  words  were 
averred,    they   ^ere    averred    to    have   been 
spoken  in  the  presence  of  a  person  whose 
name  was  left  blank.     The  court  held  that 
as  the  words  spoken  were  actionable  in  them- 
selves, it  was  sufficient  to  have  averred  that 
they  were  spoken  and  published  of  and  con- 
cerning the  plaintiff,  saying:  **This  averment 
necessarily  implies  the  presence  of  some  one, 
to  whom,  or  in  whose  presence,  publicity  was 
given  to  the  charge.    The  name  of  such  per- 
son,  if  set  forth  in  the  declaration,  would 
not  render  it  necessary  for  the  plaintiff  to 
prove  that  the  words  were  spoken  to  him,  or 
in  his  presence,  before  she  would  be  entitled 
to  recover;  but  if  the  testimonv  showed  tiiat 
they  w»ere  spoken  to  another  and  a  different 
individual,  it  would  suffice.    The  injury  com- 
plained of  is,  not  that  the  defamatory  words 
were  spoken  to  this  or  that  individual,  but 
that  publicity  had  been  maliciously  given  by 
the  defendant  to  a  false  charge  against  the 
plaintiff." 

In  Kyzer  v.  Gnibbs,  2  McCord  L.  (S.  0.) 
305,  it  was  held  that  a  count  in  a  declaration 
for  slander  which  stated  that  the  defendant 
on  a  certain  day,  in  a  conversation  which  be 
had  with  divers  citizens  of  and  concerning 
the  plaintiff,  did  falsely  publish  and  declare, 
etc.,  was  not  open  to  the  objection  that  it 
was  not  stated  that  the  particular  slanderous 
words  were  spoken  or  published  of  or  con- 
cerning the  plaintiff. 

In  MeKinney  v.  Roberts  (Cal.)  8  Pac.  8, 
an  action  for  slander,  it  appeared  that  the 
allegation  of  the  complaint  was  that  on  • 
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certain  date,  "as  the  plaintiffs  are  informed 
and  believe/'  at  a  place  specified,  the  defend- 
ant, in  the  presence  of  certain  named  persons, 
spoke  the  slanderous  words.  In  holding  that 
the  language  "the  plaintiffs  are  informed 
and  believe"  that  the  defendant  spoke  certain 
words  was  not  a  sufficient  averment  of  the 
speaking,  the  court  said:  "Plaintiffs  might 
have  been  informed,  and  might  have  believed, 
the  defendant  to  have  spoken  the  words*  as 
charged,  and  yet  it  may  not  have  been  true. 
Would  proof  that  they  were  so  informed,  and 
that  they  thus  believed,  be  sufficient  to  sus- 
tain an  action?  We  think  not.  If  denied, 
the  proofs  should  show  the  words  to  have 
been  spoken  by  the  defendant,  or  the  action 
must  fail.  No  amount  of  proofs  that  plain- 
tiffs were  informed  defendant  had  thus  spo- 
ken, and  that  they  believed  it,  would  suffice 
to  establish  the  fact.  The  allegata  and  pro- 
bata should  concur.  The  averments  of  the 
complaint  should  be  as  precise  and  specific 
as  the  proofs  are  required  to  be.  The  lan- 
guage used  does  not  exclude  the  hypothesis 
that  defendant  did  not  speak  the  words.  It 
may  all  be  true,  and  the  defendant  be  entirely 
innocent.  Had  plaintiffs  stated  that,  upon 
information  and  belief,  they  averred  defend- 
ant spoke  the  words  in  question,  quite  a  dif- 
ferent proposition  would  be  presented.  Sup- 
pose defendant  had  failed  to  answer,  what 
would  have  been  the  effect  of  admitting  the 
allegations  of  the  complaint?  Why,  simply 
that  plaintiffs  were  so  informed,  and  not  that 
it  was  true,  but  that  they  believed  it  to  be 
true.  We  think  the  defect  goes  to  the  suffi- 
ciency of  the  facts  stated,  and  not  to  the 
mode  of  stating  them,  and  therefore  that  it 
can  be  reached  by  a  general  demurrer,  and 
that  for  this  reason  the  demurrer  was  prop- 
erly sustained." 

In  Roberts  v.  Lovell,  38  Wis.  211,  it  was 
held  that  a  complaint  in  an  action  for  slander 
which  did  not  aver  that  the  defendant  spoke 
the  slanderous  words  failed  to  state  a  cause 
of  action.  The  court  said:  "This  complaint 
alleges  that  the  plaintiffs  were  husband  and 
wife  on  a  certain  day,  'when  the  slanderous 
words  hereinafter  mentioned  were  spoken  by 
the  defendant,'  and  then  proceeds  to  charge 
that  certain  slanderous  words  were  spoken  on 
that  day  of  and  concerning  the  plaintiff  wife; 
but  it  fails  to  state,  directly  and  positively, 
by  whom  they  were  spoken.  The  words  above 
quoted  are  a  mere  recital,  not  an  averment 
of  fact.  They  show  that  the  pleader  had  it 
in  his  mind,  when  he.  inserted  them  in  the 
complaint,  to  aver  in  a  subsequent  portion 
of  the  pleading  that  on  the  day  mentioned 
the  defendant  spoke  certain  slanderous  words 
of  and  concerning  the  plaintiff  Mrs.  Roberts. 
Having  failed  so  to  aver,  there  is  nothing  in 
the  pleading  to  which  the  recital  can  be  re- 
ferred.   It  is  therefore  inoperative,  and  neces- 


sarily goes  for  naught.  Suppose  this  com- 
plaint was  verified  by  some  person,  and 
suppose  it  could  be  proved  that  the  person 
who  verified  it  knew  that  the  defendant  never 
uttered  or  spoke  the  slanderous  words  set 
out  in  the  complaint.  Could  such  person  be 
convicted  of  perjury  assigned  on  such  verifi- 
cation? Clearly  not.  And  the  reason  why 
he  could  not  be  so  convicted  is,  that  he  has 
not  sworn  that  the  defendant  spoke  the  words 
in  question,  but  only  that  such  words  had 
been  spoken.  This  is  a  very  fair  test  of  the 
sufficiency  of  the  complaint,  although  perhaps 
it  is  not  absolutely  conclusive.  We  see  no 
way  of  escape  from  the  conclusion  that  the 
complaint  is  fatally  defective,  and  that  the 
circuit  court  properly  excluded  the  evidence, 
and,  on  the  refusal  of  the  plaintiffs  to  amend, 
properly  dismissed  the  action.  We  regret 
that  we  are  forced  to  this  conclusion,  because, 
as  we  are  informed,  the  omission  to  charge 
that  the  defendant  spoke  the  words  was  a 
clerical  mistake,  not  discovered  until  the  ac- 
tion had  been  dismissed.  But  the  omission 
is  vital,  and  we  cannot  lawfully  supply  the 
averment  by  inference  or  presumption." 

It  is  not  sufficient  merely  .to  aver  that  the 
words  were  spoken,  omitting  the  words  "and 
published."  1  Chitty  on  Pleading  421 ;  Ban- 
ning V.  Bassett,  12  Bush   (Ky.)  361. 

The  insufficiency  of  the  averment  as  to  pub- 
lication in  a  complaint  or  declaration  for 
slander  is  not  available  to  the  defendant  after 
the  rendition  of  a  verdict  in  the  cause. 
Smart  v.  Easdale,  Cro.  Cas.  199,  79  Eng.  Rep. 
(Reprint)  776;  Hall  v.  Hennesley,  Cro.  Eliz. 
486,  78  Eng.  Rep.  (Reprint)  738,  Noy  67, 
74  Eng.  Rep.  (Reprint)  1026;  Kellan  v. 
Manesby,  Cro.  Jac.  39,  79  Eng.  Rep.  (Re- 
print) 32;  Allen  v.  Fincher,  187  Ala.  699, 
65  So.  946;  Schoepflin  v.  Coffey,  162  N.  Y. 
12,  56  N.  E.  502,  reversing  26  App.  Div.  438, 
49  N.  Y.  S.  627;  Bedtkey  ▼.  Bedtkey,  16 
S.  D.  310,  89  N.  W.  479. 

Where  a  count  in  a  complaint  for  slander 
did  not,  with  the  technical  accuracy  required 
by  good  pleading,  allege  a  publication  of  the 
slander,  but  it  was  not  demurred  to  on  that 
particular  ground,  it  was  held  that,  as  it  was 
plainly  sufficient  after  plea  and  verdict,  to 
support  a  judgment,  the  trial  court  could  not 
be  put  in  error  for  overruling  the  defendant's 
demurrer.  Allen  v.  Fincher,  187  Ala.  699,  65 
So.  946. 

In  an  action  for  both  slander  and  libel, 
where  the  complaint  obviously  contained  no 
sufficient  allegation  that  the  defendant  caused 
the  printing  or  the  publication  of  the  words 
spoken,  to  constitute  a  cause  of  action  against 
him  for  libel,  the  defendant  could  not  avail 
himself  of  the  insufficiency  of  the  complaint 
on  appeal.  Schoepflin  v.  Coffey,  162  N.  Y. 
12,  56  N.  E.  502,  reversing  25  App.  Div.  488^ 
49  N.  Y.  S.  627. 
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Likewise,  it  was  held  in  Bedtkey  y.  Bedt- 
key,  15  S.  D.  310,  89  N.  W.  479,  that  the 
failure  of  the  complaint  to  disclose  the  exact 
place  where  the  slanderous  words  were  ut- 
tered, thereby  misleading  the  defendant,  not 
having  been  objected  to  at  the  trial,  was 
without  merit  on  appeal. 

Though  a  count  in  a  complaint  for  slander 
does  not,  with  the  technical  accuracy  required 
by  good  pleading,  allege  a  publication  of  the 
slander,  in  the  event  of  a  demurrer  on  that 
ground  being  sustained,  the  plaintiff  may 
amend  the  count  by  setting  up  that  the  al- 
leged slander  was  uttered  in  the  presence  of 
divers  pei'sons,  or  in  the  presence  of  certain 
named  persons.  Allen  v.  Fincher,  187  Ala. 
599,  65  So.  946.  See  also  Banning  v.  Bassett, 
12  Bush  (Ky.)  361. 

In  Wolfe  y.  Israel,  102  Ga.  772,  29  S.  E. 
935,  it  was  held  that  a  declaration  which 
alleged  a  time  and  place  and  the  slanderous 
words  spoken,  but  failed  to  allege  that  they 
were  spoken  in  the  presence  of  a  third  party, 
could  be  amended  by  adding  thereto  the  name 
of  the  person  to  whom  the  slanderous  words 
were  spoken.  See  also  Weidman  v.  Kunsman, 
23  Pa.  Dist.  336. 

Under  the  Indiana  statute  (2  R.  S.  45, 
§  86;  2  G.  &  H.  110,  §  86)  enacting  that 
in  an  action  for  libel  it  shall  be  sufficient 
to  state,  generally,  that  the  defamatory  mat- 
ter was  published  or  spoken  by  the  plaintiff, 
and  if  the  allegation  is  denied,  the  plaintiff 
must  prove,  on  the  trial,  the  facts  show- 
ing that  the  defamatory  matter  was  pub- 
lished or  spoken  of  him,  the  plaintiff  in  a 
complaint  for  slander  may  allege,  generally, 
that  the  slanderous  words  were  spoken  of 
himself,  without  any  averment  as  to  their 
publication,  and  objection  may  not  be  made 
to  the  complaint  on  the  ground  that  it  does 
not  allege  that  the  words  were  spoken  in  the 
presence  and  hearing  of  any  person.  Guard 
v.  Risk,  11  Ind.  156;  Hutts  v.  Hutts,  51  Ind. 
681;  Emmerson  v.  Marvel,  55  Ind.  265; 
Marks  v.  Jacobs,  76  Ind.  216.  In  Emmer- 
son V.  Marvel,  supra,  the  court  said:  "As 
the  point  in  regard  to  publication  of  the 
slanderous  words  is  made  on  the  motion  in 
arrest,  we  may  observe  that  where  the  words 
charged  in  the  complaint  are  actionable  per 
se,  it  is  not  necessary  to  its  sufficiency,  as 
has  been  shown  above,  that  it  should  contain 
an  allegation  that  the  words  were  spoken  in 
the  presence  of  some  third  person,  though 
such  fact  would  have  to  be  proved  on  the 
trial ;  yet  where  the  words  are  not  actionable 
per  se,  and  a  colloquium,  etc.,  is  required  to 
appear  in  the  complaint,  such  colloquium  will 
necessarily  disclose  the  fact  of  the  publica- 
tion of  the  words  to  third  persons." 

The  Missouri  statute  (2  Wagn.  Stat.  1020, 
^43;  R.  S.  1909,  §  1837)  provides  that  "in 
an  action  for  .  .  .  slander,  it  shall  not  be 
necessury  to  state  in  the  petition  any  extrin- 


sic facts  for  the  purpose  of  showing  the 
application  to  the  plaintiff  of  the  defamatory 
matter  .  .  .  but  it  shall  be  sufficient  to 
state  generally  that  the  same  was  published 
or  spoken  of  and  concerning  the  plaintiff/* 
etc.  Thereunder  it  has  been  held  that  a  peti- 
tion in  an  action  for  slander  which  contained 
no  allegation  that  the  slanderous  words  vere 
uttered  in  the  presence  of  anyone,  or  that 
they  were  understood  by  those  present,  was 
sufficient,  these  averments  being  dispensed 
with  under  this  statute.  Atwinger  v.  Fell* 
uer,  46  Mo.  276;  Johnson  v.  Bush,  186  Mo. 
App.  107,  171  S.  W;  638.  Both  of  the  fore- 
going cases,  however,  are  apparently  over- 
ruled by  the  decision  in  the  reported  case. 

Time  and  Place. 

The  complaint  in  an  action  for  slander 
should  allege  with  exactness  the  time  when 
and  the  place  where  the  publication  of  the 
alleged  slanderous  words  was  made,  in  the 
absence  of  a  statute  dispensing  with  such  an 
averment.  Shannon  v.  Spaid,  39  Pa.  Co.  Ct. 
567 ;  Weidman  v.  Kunsman,  23  Pa.  Dist.  336 ; 
Mainville  v.  Belair,  6  Quebec  Super.  Ct.  331. 
And  see  the  reported  case. 

In  Weidman  v.  Kunsman,  23  Pa.  Dist.  336, 
it  was  held  that  a  statement  in  a  suit  for 
slander  which  averred  that  the  slanderous 
words  were  spoken  at  a  church  entertainment 
held  in  the  county,  without  mentioning  the 
place,  was  defective  in  that  respect. 

In  Mainville  v.  Belair,  6  Quebec  Super.  Ct. 
331,  the  declaration  stated  the  name  of  a 
person  present,  but  neither  the  place  nor  the 
date  where  and  when  the  slander  charged  was 
published.  The  court  dismissed  the  action  on 
exception  &  la  forme  as  being  "insuffisamment 
libell^es." 

In  Dubois  v.  Bobbins,  115  111.  App.  372, 
a  declaration  which  did  not  state  fully  the 
time  and  place  of  the  speaking  of  the  slan- 
derous words,  but  expressed  the  time  and 
place  by  the  abbreviation,  "on,  etc.,  in,  etc.," 
was  held  to  be  good  after  verdict. 

The  foregoing  rule  has  apparently  been 
changed  in  the  state  of  Alabama  because  of 
the  form  prescribed  by  the  code,  and  hence 
a  count  which  substantially  conforms  to  the 
code  requirements  in  that  state  is  sufficient. 
Penry  v.  Dozier,  161  Ala.  292,  49  So.  909. 
In  Allen  v.  Fincher,  187  Ala.  599,  65  So.  946, 
it  was  held  that  the  time  of  the  slander 
alleged  in  the  complaint  was  sufficiently  stat- 
ed in  the  counts  thereof  to  meet  the  require- 
ments of  the  law,  where  the  counts  showed 
under  a  videlicet  the  month  in  which  the 
slanderous  words  were  spoken,  but  the  blanks 
in  these  counts  referring  to  the  day  of  the 
month  in  which  the  alleged  slanderous  lan- 
guage was  used,  had  not  been  filled  out. 

With  respect  to  the  Missouri  statute  (2 
Wagn.  Stat.  1020,  §  43;  R.  S.  1909,  §  1837) 
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set  out  in  the  last  paragraph  of  the  pre- 
ceding sabdiviflion  it  it  held  in  the  reported 
caae  that  this  statute  does  not  so  far  change 
the  common-law  rule  as  to  relieve  the  plaintiff 
in  an  action  for  slander  from  the  necessity  of 
averring  when  publication  was  made,  or  from 
stating  definitely  where  it  was  made.  In 
Johnson  v.  Bush,  186  Mo.  App.  107,  171  S.  W. 
636,  it  was  held  that,  with  respect  to  a 
motion  to  require  the  petition  in  an  action 
of  slander  to  be  made  more  definite  and  cer- 
tain by  stating  the  place  where  the  slander- 
ous words  were  spoken,  the  averment  seemed 
to  be  sufficient,  for  it  was  expressly  alleged 
that  the  slander  was  uttered  "at  the  city  of 
St.  Louis,  Mo.,"  and  the  date  was  given  as 
"on  January  6,  1911." 

It  has  been  held  that  a  complaint  in  an 
action  for  slander  was  sufficient  though  the 
time  of  the  speaking  of  the  words  was  in 
each  count  laid  under  a  videlicet.  Thacher 
V.  Schaefl^er,  19  W.  N.  C.  (Pa.)  660.  See 
also  Lee  v.  Crump,  146  Ala.  665,  40  So.  609. 
Hence  the  omission  of  the  day,  when  the  time 
>8  immaterial,  is  only  a  fault  in  form,  and  is 
not  a  ground  for  a  general  demurrer.  Bur- 
bank  V.  Horn,  39  Me.  233.  Oompaare,  how- 
ever, Cole  ▼.  Babcoek,  78  'Me.  41,  2  Atl.  546, 
wherein  it  was  held  that  the  word  ''about" 
in  a  declaration  for  slander  for  words  alleged 
to  have  been  uttered  "about  the  first  of  April, 
1884,"  rendered  the  allegation  of  time  indefi- 
nite and  .uncertain. 

Likewise,  where,  in  the  counts  of  a  decla- 
ration for  slander,  the  place  is  stated  with 
a  videlicet,  it  indicates  that  the  party  does 
not  undertake  to  prove  the  precise  place,  and 
its  omission  is  only  a  fault  in  form,  which 
is  aided  on  general  demurrer.  Burbank  v. 
Horn,  39  Me.  233.  In  that  case  it  was  fur- 
ther held  that  an  allegation  in  all  the  counts 
of  a  declaration  for  slander  that  the  words 
were  spoken  on  days  named,  with  a  oorUimh 
andOy  is  not  open  to  the  objection  that  the 
time  is  too  indefinite  to  enable  the  defendant 
to  prepare  his  defense,  the  statement  of  the 
time  being  immaterial  in  actions  ex  delicto. 
The  court  said  on  that  point:  "The  state- 
ment of  the  time  of  committing  the  injuries, 
ex  delicto,  is  seldom  material.  It  may  be 
proved  to  have  been  committed  either  on  a 
day  anterior  or  subsequent  to  that  stated  in 
the  declaration.  When,  however,  the  act  com- 
plained of  is  single  in  its  nature,  as  an  as- 
sault, it  would  be  bad  on  special  demurrer, 
to  state  that  it  was  committed  on  divers  days 
and  times." 

In  Cummins  ▼.  Butler,  3  Blackf.  (Ind.) 
100,  the  declaration  alleged  that  on  a  certain 
date,  "and  at  diveirs  other  days  and  times, 
to  wit,"  etc.,  the  defendant  spoke  scandalous 
words  of  the  plaintiff;  that  mode  of  declaring 
^as  objected  to,  because  the  act  charged  was 
laid  under  a  (xmiinu(m4o.  But  it  was  held 
that  the  objection  could  not  be  sustained  as 
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the  words  were  not  within  the  technical 
meaning  of  a  oontiimando,  but  should  be 
treated  as  surplusage.  The  court  said:  "In 
slander,  to  show  the  existence  of  malice,  the 
plaintiff  is  permitted,  after  giving  evidence 
of  the  words  charged  in  the  declaration,  to 
prove  the  speaking  of  other  distinct  action- 
able words,  both  before  and  after  the  insti- 
tution of  the  suit;  and  from  analogy  to  as- 
sault, and  on  general  principle,  each  of  the 
acts  being  single  in  their  nature,  we  should 
think  that  the  mode  of  thus  declaring,  admis- 
sible in  the  one,  should  not  be  rejected  in 
the  other.  We  think,  however,  that  the  words 
objected  to^  as  they  do  not  amount  to  the 
substituted  mode  of  declaring,  much  less  to 
a  continuando,  must  be  regarded  as  surplus- 
age." 

In  Swinney  v.  Nave,  22  Ind.  178,  the  court 
said:  "Slanderous  words  spoken  at  a  given 
time,  including  all  such  spoken  at  one  time, 
constitute  one  cause  of  action.  The  same  or 
other  slanderous  words,  spoken  at  another 
time,  constitute  another  cause  of  action; 
.  .  .  and  though  in  a  suit  for  slander,  the 
plaintiff  should,  according  to  the  spirit  of  the 
code,  include  all  causes  of  action  for  slander, 
against  the  defendant  up  to  the  commence- 
ment of  the  suit,  yet  each  cause  should  be 
set  forth  in  a  separate  parftgraph,  to  avoid 
the  vice  of  duplicity." 
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New  York  Court  of  Appeals — April  26,  1916. 

218  N.  r.  70/  112  N.  E.  730. 

Embeislement  •»  By  Exeontor  —  Indict- 
ment. 

An  indictment  charging  that  defendant, 
acting  as  an  executor  of  a  person  named,  and 
having  in  his  possession  certain  moneys  be- 
longing to  the  estate,  feloniously  withheld 
and  appropriated  them  to  his  own  use,  is 
sufficient. 

Criminal  Law  —  Harmless  Error  —  Ad- 
mission of  ETidenoe. 

Errors  in  admission  of  evidence,  if  tech- 
nical and  not  affecting  defendant's  substan- 
tial  rights,  must  be  disregarded,  under  Code 
Cr.  Proc.  §  542,  requiring  Judgment  on  ap- 
peal without  regard  to  such  errors. 

Embeaalement  —  By  Ezecntor  —  Eri- 
denoe  —  Rerocntion  of  Letters.         ^ 

In  a  prosecution  for  larceny  of  estate  mon- 
eys by  the  executor,  the  papers  on  which  his 
letters  were  revoked  should  not  have  been  re- 
ceived over  his  objection. 

Same. 

Although  in  a  prosecution  for  larceny  of 
estate  moneys  by  the  executor  the  papers  on 
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which  his  letters  were  revoked  should  not 
have  been  received  over  his  objection,  the 
error  is  harmless,  when  the  judge  rules  that 
they  shall  not  be  read  to  the  jury  without 
defendant's  consent. 

Witnesses   —  PriTllese  —  Demand   on 
Aoensed  for  Prodnotion  of  Papers. 

There  is  no  error  in  permitting  counsel  to 
demand  of  defendant,  accused  of  larceny,  that 
he  produce  papers  alleged  to  be  incriminating, 
where  the  judge  instructed  the  jury  to  dis- 
regard it  and  the  discussion  of  its  propriety. 

[See  note  at  end  of  this  case.] 

Same. 

Since  the  defendant  in  a  criminal  case  can- 
not be  compelled  to  produce  incriminating 
documents,  counsel  should  not  demand  such 
production ;  the  failure  to  produce  giving  rise 
to  unfavorable  inferences. 

[See  note  at  end  of  this  case.] 

Svidenoe  —  Secondary  Evidence  —  Ne« 
oessity  of  Demand  for  Doonment. 

Since  the  defendant  in  a  criminal  prosecu- 
tion cannot  be  compelled  to  testify  against 
himself,  or  produce  incriminating  documents, 
the  state  may  introduce  secondary  evidence 
as  to  the  contents  of  such  documents  without 
previous  notice  to  produce  the  original. 

People  V.  Qihson,  169  N.  Y.  App   Div.  934, 

affirmed. 


Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Criminal  action.  Burton  W.  Gibson  con- 
victed in  Court  of  General  Sessions  of  the 
Peace,  New  York  county,  of  grand  larceny 
in  first  degree.  Judgment  affirmed  by  Ap- 
pellate Division  of  Supreme  Court.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Affiiuie3>. 

Burton  W.  Qihaon  and  Charles  iJoldzier  for 
appellant. 

Edward  Bioann  and  Robert  C.  Taylor  for 
respondent. 

[72]  WiLLABD  Babtlett,  Ch.  J. — ^The  in- 
dictment is  good.  It  charges  that  the  defend- 
ant, acting  as  executor  of  the  last  will  and 
testament  of  Ruzena  Menschik  Szabo,  de- 
ceased, and  having  in  his  possession  certain 
moneys  belonging  to  her  estate,  feloniously 
withheld  the  same,  and  appropriated  the  same 
to  his  own  use.  (Penal  Law,  §  1290,  subd.  2.) 
This  is  sufficient. 

Some  errors  in  the  admission  of  evidence 
were  committed  upon  the  trial,  but  as  they 
were  teclmieal,  and  did  not  affect  the  sub- 
stantial ripihts  of  the  defendant,  they  must 
be  disregarded.  (Code  Crim.  Pro.  §  642.) 
The  papers  upon  which  tlie  Surrogate's  Court 
made  the  order  revoking  the  defendant's  let- 
ters testamentary  should  not  have  been  re- 
ceived over  the  objection  of  tlie  defendant, 


but  the  ruling  of  the  learned  trial  judge  that 
they  should  not  be  read  to  the  jury  except 
with  the  defendant's  consent  rendered  their 
admission  harmless. 

The  only  question  which  we  deem  it  neces- 
sary to  discuss  relates  to  the  demand  by  the 
district  attorney  upon  the  defendant  that  he 
should  produce  a  document  alleged  to  have 
been  served  upon  him.  This  document  was  a 
paper  signed  by  the  administrator  with  the 
will  annexed  of  the  estate  of  Ruzena  Menschik 
Szabo  authorizing  the  bearer  to  make  a  de- 
mand upon  the  defendant  for  all  the  money 
and  property  belonging  to  the  decedent  which 
came  into  his  hands  while  acting  as  her  execu- 
tor. When  the  administrator  was  on  the 
stand  as  a  witness  for  the  People  the  assist- 
ant district  attorney  who  tried  the  case  called 
for  the  production  of  this  paper  "under  a 
notice  to  produce  which  was  served  upon  coun- 
sel for  the  defendant  on  the  16th  of  March, 
1914,"  and  asked  counsel  for  the  defendant 
whether  he  had  that  paper.  The  defendant's 
counsel  objected  to  the  question  and  protested 
[73]  against  it,  and  when  asked  why,  respond- 
ed: ''Because  counsel  has  absolutely  no  riglit 
to  address  that  question  either  to  me  or  to  the 
defendant;  that  he  is  attempting  to  trans* 
gress,  and  has  transgressed,  the  constitutional 
rights  of  the  defendant,  and  I  ask  in  the  light 
of  that,  that  a  juror  be  withdrawn.  I  protest 
against  the  question  and  I  protest  further 
against  even  .its  repetition."  The  court  over- 
ruled the  protest  of  counsel  and  said  that 
if  he  denied  the  receipt  of  the  nolice  to  pro- 
duce then  the  district  attorney  woulji  have 
to  prove  service  of  it.  Counsel  for  the  de- 
fendant responded:  "I  neither  deny  nor  af- 
firm it  and  I  deny  the  right  either  of  counsel 
or  court  even  to  question  in  respect  to  it,  and 
say  that  it  is  an  infringement  of  the  consti- 
tutional rights  of  this  defendant,  and  upon 
that  ground  I  protest  and  object."  The  assist- 
ant district  attorney  then  said  that  he  had 
the  notice  to  produce  with  proof  of  service; 
whereupon  counsel  for  defendant  again  ob- 
jected as  follows:  "I  object  to  that  state- 
ment of  the  district  attorney.  I  ask  the 
court  to  direct  the  jury  absolutely  to  disre- 
gard it.  Will  your  Honor  direct  the  jury  to 
disregard  it  ?"  The  court  then  remarked  that 
the  jury  had  nothing  to  do  with  this  matter, 
saying  to  them :  "Gentlemen  of  the  jury,  this 
has  nothing  to  do  with  the  merits  of  the  case 
at  all  and  you  will  disregard  it." 

In  view  of  this  direction  by  the  learned 
trial  judge  and  in  view  of  the  fact  that  there 
was  uncontradicted  proof  of  the  service  on  the 
defendant  of  the  demand  for  any  property  of 
the  estate  still  in  his  possession,  we  think 
there  was  no  error  in  this  matter  which  re- 
quires a  reversal  of  the  judgment.  Assuming 
that  the  demand  upon  the  defendant  for  the 
production  of  the  paper  was  improper,  the 
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only  manner  in  irfaidi  tb»  court  could  deal 
with  the  impropriety  without  ending  the  trial 
was  to  instruct  the  jury  to  pay  no  attention 
to  the  demand;  and  this  was  done.  In  other 
words,  the  error  was  cured  in  this  particular 
instance.  The  practice,  however,  of  calling 
[74]  upon  defendants  in  criminal  cases  to 
produce  incriminating  papers  alleged  to  be  in 
their  possession  is  so  frequently  adopted  by 
zealous  prosecutors  and  is  so  objectionable 
that  we  take  this  occasion  to  express  our 
disapproval  thereof. 

In  McKnight  t.   U.  S.   115   Fed.  972,  54 
C.  C.  A.  358,  the  defendant  was  indicted  for 
embezzling  the  funds  of  a  national  bank  by 
causing  the  bank's  money  to  be  paid  to  per- 
Bons  known  by  him  to  be  insolvent  to  be  used 
for  purposes  of  bribery.    The  government  pro- 
posed to  introduce  in  evidence  a  copy  of  a 
certain    paper    whereby    the    defendant    and 
other  aldermen  of  the  city  of  Louisville  agreed 
to  caucus  together  in  order  to  control  legis- 
lation and  municipal  appointments.     In  the 
course  of  the  trial,  after  evidence  had  been 
introduced  to  show  that  the  original  paper 
was  last  seen  in  the  defendant's  possession, 
the  distriet  attorney  offered  in  evidence  what 
purported  to  be  a  copy  thereof.     The  trial 
judge  then  suggested  that  if  the  district  at- 
torney chose  he  could  demand  the  production 
of  the  paper,  whereupon  the  district  attorney 
proceeded  to  demand  it.    Counsel  for  the  de- 
fendant denied  the  right  of  the  district  at- 
torney to  make  the  demand,  and  furthermore 
declared  that  there  was  no  such  paper  in  the 
defendant's  possession.     There  was  a  convic- 
tion which  was  reviewed  by  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  consisting  of 
Circuit  Judges  Lurton,  Day  and   Severens; 
and  the  court  in  a  carefully  considered  opin- 
ion by  Day,  J.,  held  that  it  was  a  violation 
of  the   immunity   guaranteed   by   the   Fifth 
Amendment   to  the   Federal   Constitution   to 
permit  the  demand  to  be  made  upon  a  defend- 
ant in  a  criminal  case  in  the  presence  of  the 
jury  to  produce  a  paper  containing  incrim- 
inating evidence  against  him.    This  was  one 
of  the  grounds  upon  which  the  judgment  of 
conviction  was  reversed. 

Referring  to  the  leading  case  of  Boyd  v. 
D.  S.  116  U.  S.  616,  6  S.  Ct.  524,  29  U.  S. 
(L.  ed.)  746,  in  which  it  was  held  that  the 
compulsory  production  of  books  and  papers  in 
a  case  seeking  a  forfeiture  [75]  of  estate  was 
within  the  reasoning  of  criminal  proceedings. 
Circuit  Judge  Day  declared  that  this  decision 
left  no  room  for  doubt  that  the  compulsory 
production  of  a  criminating  document  by  the 
accused  when  on  trial  for  crime  was  compel- 
ling him  to  testify  against  himself  within  the 
meaning  of  the  Fifth  Amendment  to  the 
Constitntfon.  "Nor  is  it  essential  to  the  needB 
of  justice,**  he  Added,  "that  the  accused  may 
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be  thus  called  upon  to  produce  evidence  of 
a  documentary  character.  The  authorities 
seem  very  clear  that  in  such  a  case  where 
a  criminating  document  directly  bearing  upon 
the  issue  to  be  proven  is  in  the  possession 
of  the  accused  the  prosecution  may  be  per- 
mitted to  show  the  contents  thereof  without 
notice  to  the  defendant  to  produce  it.  As 
it  would  be  beyond  the  power  of  the  court 
to  require  the  accused  to  criminate  himself 
by  the  production  of  the  paper  as  evidence 
against  himself,  secondary  evidence  is  admissi- 
ble to  show  its  cont^its.'*' 

To  allow  a  demand  for  the  production  of  a 
document  to  be  made  upon  an  accused  person 
in  the  presence  of  the  jury  is  to  require  him 
to  produce  it  or  deny  his  possession  thereof, 
or  by  reason  of  his  silence  to  warrant  injuri- 
ous inferences  against  him.  For  this  reason 
the  practice  is  properly  forbidden.  Where 
an  incriminating  document  appears  prima 
facie  to  be  in  the  possession  of  the  accused 
the  prosecution  may  give  secondary  evidence 
of  its  contents  without  previous  notice  calling 
upon  the  defendant  to  produce  the  original; 
and  this  rule  is  not  restricted  to  papers  which 
are  the  immediate  subject  of  the  indictment. 
See  U.  S.  V.  Doebler,  Baldw.  519,  25  Fed.  Cas. 
No.  14,977. 

We  are  asked  not  to  follow  the  decision  in 
the  McKnight  case  because  Professor  Wig- 
more  in  his  elaborate  work  on  the  Law  of 
E\'idence  has  pronounced  the  ruling  to  be 
''purely  fallacious  and  wholly  unsound."  4 
Wigmore  on  Evidence,  §  2273,  n.  The  deci- 
sion was  rendered  by  a  court  two  members  of 
which  subsequently  [76]  became  associate  jus- 
tices of  the  Supreme  Court  of  the  United 
States.  This  court  has  frequently  manifested 
the  high  respect  which  it  entertains  for  the 
ability  and  learning  of  Professor  Wigmore: 
but  in  the  present  case  we  are  compelled  to 
differ  from  him.  We  approve  the  rule  laid 
down  in  McKnight  v.  U.  S.  supra,  because  it 
seems  to  us  the  only  effective  method  of  pre- 
venting a  practice  wliich  virtually  deprives 
the  defendant  in  a  criminal  case  of  a  right 
guaranteed  him  by  the  Constitution.  The  rule 
which  we  thus  approve  is  not  available  to  the 
defendant  in  the  case  at  bar  because,  as  has 
already  been  pointed  out,  the  learned  trial 
judge  directed  the  jury  to  disregard  the  de- 
mand which  had  been  made  in  their  presence. 
This  was  equivalent  to  an  instruction  that 
the  nonproduction  of  the  paper  demanded 
furnished  no  ground  for  an  inference  of  guilt. 
In  the  McKnight  case,  however,  no  such  in- 
struction was  given. 

In  the  brief  for  the  People  the  case  of 
Holt  v.  U.  S.  218  U.  S.  245,  252,  20  Ann.  Cas. 
1138,  31  S.  Ct.  2,  64  U.  S.  (L.  ed)  1021,  is 
cited  as  expressive  of  views  inconsistent  with 
the  decision  in  the  McKnight  case.    We  find 
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no  inconsistency.  A  question  arose  as  to 
whether  a  blouse  belonged  to  the  prisoner 
and  testimony  was  given  to  the  effect  that 
the  prisoner  put  it  on  and  it  fitted  him.  It 
was  objected  that  he  did  this  under  duress 
and  was  thus  compelled  to  give  evidence 
against  himself;  but  the  court  held  that  '*the 
'prohibition  of  compelling  a  man  in  a  criminal 
court  to  be  a  witness  against  himself  is  a 
prohibition  of  the  use  of  physical  or  moral 
compulsion  to  extort  communications  from 
bim,  not  an  exclusion  of  his  body  as  evidence 
when  it  may  be  material."  It  can  hardly 
have  been  supposed  that  this  language  of 
Mr.  Justice  Holmes  was  regarded  as  at  vari- 
ance with  any  of  the  views  expressed  in  the 
McKnight  case ;  inasmuch  as  the  opinion  was 
concurred  in  by  Mr.  Justice  Day  and  Mr.  Jus- 
tice Lurton,  both  of  whom  had  then  become 
members  of  the  Supreme  Court  of  the  United 
States.  It  is  because  we  deem  the  demand 
upon  a  defendant  to  produce  [77]  alleged  in- 
criminating evidence  in  his  possession  to  be 
precisely  such  moral  compulsion  as  Mr.  Jus- 
tice Holmes  mentions  in  the  Holt  case  that 
we  condemn  the  practice. 

The  judgment  of  conviction  should  be 
affirmed. 

Hiscock,  Collin,  Cuddeback,  Hogan  and 
Pound,  J  J.,  concur;  Seabury,  J.,  concurs  in 
result. 

Judgment  of  conviction  affirmed. 

Motion  for  reargument  denied  Jiue  13, 
1916. 


NOTE. 

In  the  reported  case  it  is  held  that  it  is 
improper  on  the  trial  of  a  criminal  case  for 
the  prosecuting  attorney  to  call  on  the  ac- 
cused to  produce  a  document  in  his  possession. 
Such  a  demand,  the  court  holds,  amounts  to 
a  violation  of  the  privilege  against  self-in- 
crimination, since  an  inference  adverse  to  the 
accused  may  be  drawn  by  the  jury  from  a 
refusal  to  produce  the  document.  If  a  docu- 
ment is  in  the  possession  of  the  accused  the 
prosecution  may,  it  is  said,  prove  its  contents 
by  secondary  evidence  without  giving  notice 
to  produce  it.  The  cases  passing  on  the  ques- 
tion whether  a  demand  on  the  accused  in  the 
presence  of  the  jury  to  produce  incriminating 
evidence  is  a  violation  of  his  constitutional 
privilege  are  reviewed  in  the  note  to  Gilles- 
pie T.  State,  Ann.  Cas.  1912D  259. 
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Payment  —  Payment  to  Secnre  Ideenie 
—  Right  to  ReooTor  Back. 

Where  a  village  cotincil  refused  to  issue 
licenses  until  the  applicants  had  paid  a  cer- 
tain sum  to  the  village  treasury  under  an 
invalid  ordinance,  and  the  applicant,  without 
seeking  redress  in  the  courts,  made  the  pay- 
ment to  protect  the  value  of  his  property, 
there  was  no  duress,  and  the  payments  can- 
not be  recovered. 

[See  note  at  end  of  this  case.] 

Error  to  Circidt  Court,  Saginaw  county: 
Gage,  Judge. 

Action  by  Thad  D.  Baldwin,  plaintiff,, 
against  Village  of  Cheeaning,  defendant 
Judgment  for  defendant.  Plaintiff  brings- 
error.  The  facts  are  stated  in  the  opinion. 
Affirheix 

A.  Eliffood  8nou>  for  plaintiff  in  error. 
Chaarlea  W.  Cheeney  and  R*  L,  Crane  for 
defendant  in  error. 

[18]  MooBB,  J. — ^The  plaintiff  is  a  resident 
of  the  village  of  Chesaning,  and  has  been  for 
34  years.  He  was  engaged  as  a  saloon  keeper 
in  partnership  with  one  Sutter.  Their  license 
expired  May  1,  1912. 

On  November  10,  1911,  the  plaintiff  bought 
the  Hotel  Central  property  in  the  village^ 
consisting  of  a  hotel,  barber  shop,  barroom^ 
and  livery,  on  contract,  and  agreed  to  pay 
therefor  the  sum  of  $12,000.  On  March  6^ 
1912,  the  defendant  village  adopted  an  ordi- 
nance requiring  all  saloon  keepers  in  said 
village  to  pay  a  license  fee  of  $500.  We  quote 
from  the  brief  of  appellant: 

"In  April,  1912,  the  plaintiff  made  applica- 
tion for  a  license  to  conduct  a  saloon  in  bis 
said  hotel,  and  filed  his  application  and  bond 
therefor  with  the  village  oouncil.  On  the 
evening  of  April  8,  1912,  and  before  the  vil- 
lage council  met  to  pass  upon  the  liquor 
applications,  said  meeting  night  being  fixed 
by  statute,  the  plaintiff  waft  approached  by 
a  Mr.  Thompson,  one  of  the  members  of  the 
defendant  village  council,  who  said  to  the- 
plaintiff:  'You  had  better  get  busy  and  pay 
in  your  money.  If  you  don't  get  your  money 
up  to  the  council  meeting  tonight,  you  won't 
get  any  application;  they  won't  aeoept  your 
application  at  all.'    The  plaintiff  was  further 
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told  »t  that  time  by  Mr.  Thompson  that  it 
he  waited  until  May  lat  to  pay  he  would  not 
get  a  license.  Mr.  Thompson  said  he  had  been 
authorized  to  say  those  things  by  the  council 
and  the  village  attorney.    .    .    . 

[19]  "After  the  above  conversaticm  the 
plaintiff  paid  the  sum  of  $500  into  the  village 
treasury  to  obtain  such  village  license  in 
accordance  with  the  village  ordinance.  The 
village  council  met  that  same  night  and  ap- 
proved of  the  plaintiff's  application  and 
bond.    . 

"In  April,  191 3,  the  plaintiff  again  made 
application  to  said  defendant  village  for  a 
license  to  conduct  a  saloon  in  his  said  hotel, 
and  filed  his  application  and  bond  therefor 
with  the  village  council. 

**On  the  night  before  the  village  council 
met  to  pass  upon  liquor  applications  the  presi- 
dent of  said  defendant  village  called  upon 
the  plaintiff  and  said:  'Boys,  there  is  no 
question  of  a  doubt  but  what  you  have  got 
to  put  up  your  money.  The  way  I  feel  in 
regard  to  it,  I  am  opposed  to  it.  I  don't 
want  to  see  you  put  up  your  money,  but  the 
council  has  instructed  me  to  come  and  tell 
you  you  have  got  to  put  it  up  or  you  won't 
have  any  application  for  license  due  this 
next  vear.' 

^'At  about  5  o'clock  in  the  afternoon  of  the 
day  the  council  met  the  village  treasurer 
called  upon  the  plaintiff  and  said:  'Baldwin, 
tills  is  vour  last  chance.  You  have  either 
got  to  put  up  your  money  or  the  boys  won't 
act  upon  your  application.  I  have  been  au- 
thorized by  them  to  come  down  and  tell 
you.'     .    .     . 

''After  the  above  conversations  the  plain- 
tiff paid  the  sum  of  $500  into  the  village  treas- 
ury to  obtain  such  village  license  in  accord- 
ance with  the  village  ordinance.  The  village 
council  met  that  same  night  and  approved 
of  the  plaintiff's  application  and  bond." 

It  is  the  claim  of  the  plaintiff  that  the  hotel 
property  was  worth  the  sum  of  $12,000,  and 
that,  if  the  liquor  license  was  refused  the 
hotel,  the  property  would  not  be  worth  to 
exceed  the  sum  of  $5,000,  and  that  to  avoid 
this  depreciation  in  the  value  of  the  property 
the  money  was  paid,  and  that  the  action  of 
the  council  amounted  to  duress.  The  circuit 
judge  thought  otherwise,  and  directed  a  ver- 
dict for  the  defendant.  The  case  is  brought 
here  by  writ  of  error. 

It  was  conceded  in  the  court  below  and  is 
conceded  here  that  the  village  ordinance  was 
void,  so  that  the  only  question  is:  Were 
the  payments  of  $500  each  [20]  of  the  two 
years  made  voluntarily?  The  defendant  in- 
sists they  were,  while  plaintiff  insists  that 
nnder  the  situation  disclosed  bv  the  record 
the  village  subjected  him  to  duress.  Whether 
mid  or  not,  the  village  had  an  ordinance  re* 
quiring  the  fees  which  plaintiff  paid  as  a  (Son- 
Ann.  Cas.  191 8B. — 38. 


dition  of  doing  business.  It  is  fair  to  assume 
that  counsel  for  appellant  in  their  statement 
of  facts  will  call  attention  to  the  strongest 
proof  in  favor  of  their  clients,  and  an  exam- 
ination of  the  record  shows  they  have  done 
BO.  There  is  nothing  in  the  record  to  indi- 
cate that  the  tax  was  paid  under  protest,  and 
it  may  safely  be  assumed  that,  if  the  council 
failed  to  approve  of  the  bond  and  application 
of  the  plaintiff  for  a  license  when  he  was 
legally  entitled  to  it,  the  courts  would  grant 
him  relief  upon  proper  application.  He  did 
not  appeal  to  the  court.  As  before  stated^ 
he  paid  the  fee  without  protest,  and  it  waa 
not  until  after  he  had  sold  the  property  that 
he  brings  this  suit. 

The  question  of  duress  has  been  before  this 
court  in  Hackley  v.  Headley,  45  Mich.  561> 
(8  N.  W.  511),  and  Knight  v.  Brown,  13T 
Mich.  306  (100  N.  W.  602),  and  is  there  de- 
fined. The  instant  case  docs  not  come  within 
the  definition.  We  think  the  case  is  governed 
by  Betts  v.  Village  of  Beading,  93  Mich.  77 
{62  N.  W.  040),  and  the  cases  cited  therein. 
See  also  Eslow  v.  City  of  Albion,  153  Mich. 
720   (117  N.  W.  328,  22  L.R.A.[N.S.]   872.) 

Judgment  is  affirmed. 

Stone,  Ostrander,  and  Steere,  JJ.,  con•^ 
currred  with  Moore,  J. 

This  case  was  assigned  to  the  late  Justice 
McAIvay. 

McAlvat,  J.  (digaenting) . — ^Plaintiff  brought 
suit  against  defendant  in  an  action  of  assump- 
sit to  recover  the  sum  of  $1,000  claimed  to 
have  been  paid  by  him  to  [21]  the  said  de- 
fendant involuntarily  and  under  duress.  A 
trial  had  before  the  court  with  a  jury  re- 
sulted in  a  verdict  directed  by  the  court  in 
favor  of  the  defendant  and  against  plaintiff. 
Upon  this  verdict  a  judgment  was  duly  en- 
tered. Plaintiff  has  removed  the  case  to  this 
court  for  review,  assigning  errors  upon  the 
action  of  the  court  in  directing  a  verdict 
against  him. 

Plaintiff  had  been  a  resident  of  defendant 
village  for  over  30  years,  and  from  May,  1911» 
up  to  May  1, 1012,  was  engaged  in  business  in- 
said  village  as  a  retail  liquor  dealer,  in  part- 
nership with  a  man  named  Sutter.  In  No- 
vember, 1911,  he  purchased  upon  contract, 
for  the  sum  of  $12,000,  "the  Hotel  Central 
property,"  in  said  village,  consisting  of  the 
hotel,  barber  shop,  barroom,  and  livery.  De- 
fendant village  is  incorporated  under  the 
laws  of  this  State,  and  as  such  exercises  all 
the  rights  and  privileges  of  incorporated  vil- 
lages and  the  power  and  authority  to  grant 
applications  and  approve  the  bonds  of  those 
intending  to  enter  into  the  business  of  selling 
intoxicating  liquors  at  retail  within  said  vil- 
lage, as  provided  by  the  statutes  of  this  State* 

On  March  6,  1912,  defendant  village  adopt- 
ed an  ordinance  entitled  ''An  ordinance  tela- 
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tive  to  saloons  and  saloon  keepers/'  requiring 
every  person  desiring  to  keep  a  saloon  within 
the  village  before  entering  upon  such  business 
to  apply  for  and  procure  a  license  and  to  pay 
the  sum  of  $600  into  the  village  treasury. 

Plaintiff,  intending  to  enter  into  the  busi> 
ness  of  retail  dealer  in  said  village  from  and 
after  May  1,  1012,  in  April  of  that  year  filed 
his  application  and  bond  therefor,  as  provided 
by  the  statute,  with  the  village  council  for  its 
approval,  to  conduct  a'  saloon  in  his  said 
hotel.  On  the  evening  of  April  8,  1912,  the 
date  fixed  by  law  for  the  village  council  to 
meet  and  pass  upon  liquor  dealers'  applica- 
tions and  bonds,  and  before  such  meeting, 
plaintiff  was  approached  by  Mr.  Thompson, 
[22]  one  of  the  members  of  the  village  coun- 
cil, who  said  he  had  been  authorized  by  said 
council  to  say  to  him  that  he  could  not  get  out 
of  it;  that  it  would  be  $500  more  this  year 
than  last;  that  if  he  did  not  get  his  money 
up  to  the  council  meeting  that  niprht  his 
application  would  not  be  granted;  that  if  he 
waited  until  May  1st  he  would  not  got  a 
license.  Plaintiff,  on  this  threat,  paid  $500 
into  the  village  treasury,  and  received  the 
treasurer's  certificate  therefor,  which  was 
submitted  to  the  council,  with  his  application 
and  bond  for  a  State  license,  at  the  council 
meeting  that  evening. 

The  record  of  the  council  proceedings  shows 
that  all  applications  and  bonds  accompanied 
by  the  village  treasurer's  certificate  of  $500 
were  approved  unanimously  by  the  council, 
and  the  application  and  bond  of  one  person 
which  were  not  accompanied  by  the  treas- 
urer's certificate  for  $500  were  rejected  for 
thkt  reason.  Afterguards  plaintiff  paid  to  the 
county  treasurer  $500,  as  required,  to  carry 
on  the  business  of  a  retail  liquor  dealer  for 
the  ensuing  year,  and  received  his  tax  re- 
ceipt therefor,  and  entered  upon  and  conduct- 
ed such  business  during  that  year  at  his  hotel. 

In  April,  1913,  plaintiff,  desiring  to  con- 
tinue such  business  at  the  same  place,  again 
made  application  to  defendant  village  council, 
and  filed  his  application  and  bond  to  carry 
•on  business  as  a  retail  liquor  dealer  in  said 
village  for  granting  and  approval.  At  this 
time  Dr.  Elliot  was  president  of  the  village. 
Plaintiff  had  several  conversations  with  him, 
the  last  one  on  the  day  fixed  by  law  for  the 
approval  of  applications  and  bonds  of  liquor 
dealers  by  the  village  council,  in  which  the 
president  said  to  him  that  he  must  put  \Lp  the 
$600;  that  the  council  had  instructed  him  to 
come  and  tell  plaintiff  that  he  must  pay  the 
money  or  he  would  not  have  any  application 
for  a  license  approved  that  year.  Later,  on 
the  same  day,  plaintiff  having  delayed  until 
6  o'clock  in  the  evening  without  making  this 
payment^  [23]  Mr.  Sladc,  village  treasurer, 
came  to  him  and  told  him  that  he  must  put 
up  the  money  or  the  ootmcfi  would  not  act  on 


his  application;  also  that  he  was  authorijfied 
by  them  to  come  and  tell  him.  Plaintiff  then 
paid  the  money.  Other  witnesses  testified  a« 
to  these  demands  made  upon  the  plaintiff  by 
members  of  the  council  and  officers  of  the 
defendant  village  both  in  1912  and  1913. 
Plaintiff  at  this  time  owed  a  large  amount 
upon  this  hotel  property,  for  which  he  had 
agreed  to  pay  $12,000,  and  further  testified 
that  the  action  of  the  village  in  demanding 
this  extra  license  money  crippled  him  in  his 
business. 

The  evidence  on  the  part  of  the  plaintiff 
is  undisputed.  Defendant  village  offered  no 
testimony  in  the  case;  the  verdict  in  favor 
of  defendant  having  been  directed  on  motion 
made  in  its  behalf  at  the  close  of  plaintiff's 
case.  Upon  the  trial  of  the  case  it  was  con- 
ceded by  the  defendant  village  that  the  ordi- 
nance was  invalid,  and  that  it  had  no  au- 
thority or  power  to  pass  it.  The  contention 
on  the  part  of  the  defendant  upon  the  trial 
was  that  these  payments  by  plaintiff  were 
voluntary,  and  therefore  he  was  not  entitled 
to  recover. 

The  only  question  for  the  court  to  con- 
sider in  this  case  is  whether  these  payments 
so  admitted  to  have  been  made  by  the  plain- 
tiff to  the  defendant  village  were  voluntary  or 
involuntary.  In  considering  this  question  we 
are  required  to  apply  the  rule  so  often  in- 
voked, in  cases  where  a  verdict  has  been  di- 
rected, to  give  the  evidence  in  the  case  on  tlie 
part  of  the  appellant  its  strongest  probative 
force   in   his  favor. 

The  court  and  counsel  for  defendant  have 
relied  upon  the  case  of  Betts  v.  Reading,  i)3 
Mich.  77,  52  N.  W.  940,  and  it  is  insisted 
that  this  case  is  controlling  of  the  case  at  bar. 
If  the  instant  case  cannot  be  distinguished 
from  the  Betts  Case,  such  contention  must  be 
conceded. 

In  the  case  we  are  considering  the  situation 
was  [24]  somewhat  peculiar.  The  common 
council  of  defendant  village,  by  the  provisions 
of  the  general  liquor  law  of  this  State,  was 
the  only  body  with  authority  and  power  to 
pass  upon  and  approve  the  applications  and 
bonds  of  all  persons  who  desired  to  enter  into 
the  business  of  selling  intoxicating  liquors 
at  retail  within  the  village  of  Chesaning. 
I^hey  had  passed  this  ordinance  for  the  pur- 
pose of  obtaining  from  every  such  applicant 
the  sum  of  $500  to  be  covered  into  its  treas- 
ury for  municipal  uses,  and  they  have  suc- 
ceeded. Upon  each  of  the  instances  when 
these  payments  were  made  by  plaintiff  to  de- 
fendant upon  the  day  fixed  by  law  when  the 
council  was  required  to  act  upon  saloon  ap- 
plications and  liquor  bonds,  members  of  the 
council  authorized  by  it  came  to  plaintiff  and 
made  these  demands  for  $500  to  be  paid  to  the 
village,  coupled  with  the  threat  that,  if  such 
sum  was  not  paid  forthwith,  plaintiff's  appli- 
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cation  and  bond  would  not  b«  approyed.    On 
the  last  of  these  occasions  the  performance  of 
this  dntj  was  delegated  to  the  president  and 
treasurer  of  the  village.     The  authority  of 
these   members  of  the  council  and  officers  of 
the  village  governknent  to  make  these  deipands 
and  threats  is  not  only  undisputed,  but  the 
ratification  of  their  acts  and  threats  and  the 
adoption  of  what  they  did  in  the  premises 
clearly  appears  from  the  records  of  the  re- 
spective meetings  of  the  common  council  read 
into  the  record  in  this  case.     It  cannot  be 
said   in  this  case  that  this  was  not  the  act 
of  the  village  council.     When  these  applica- 
tions and  dealer's  bonds  were  before  the  coim- 
cil   for  consideration,  it  appeared  that  the 
application  and  bond  of  plaintiff  were  accom- 
panied by  the  receipt  and  certificate  of  the 
village  treasurer  and  were  approved,  because 
it  appeared  that  the  $500  extra  had  been  paid. 
It  further  appeared  that  the  application  of 
another  person  was  rejected  because  it  was 
not    accompanied  by  the  treasurer's  receipt 
and  certificate  for  $500.    In  this  [25]  respect 
it  is  apparent  that  the  instant  case  is  distin- 
guishable  from   the   Betts   Case,   where   the 
court   said  that  none  of  the  officers  of  the 
village  made  any  threats  of  prosecution,  and 
there  was  only  random  talk  by   the  village 
attorney;  nor  in  the  Betts  Case  does  it  ap- 
pear that  threats  were  made  by  village  officers 
and  their  acts  ratified  by  the  village  council, 
which  was  in  a  position  to  cripple  a  man  in 
his  business  by  refusing  to  approve  his  appli- 
cation and  bond  as  a  retail  liquor  dealer. 

On  examination  of  all  of  the  cases  which 
have  been  before  this  court  relative  to  pay- 
ments of  this  character  to  municipal  officers, 
there  is  no  one  of  them  where  the  facts  are 
similar  to  those  in  the  instant  case.  The  only 
thing  in  common  between  these  cases  and  the 
case  at  bar  is  that  a  municipality  has  unlaw- 
fully taken  money  from  a  saloon  keeper  and 
been  allowed  to  reiain  it. 

It  is  apparent  from  the  record  that  the  only 
alternative  plaintiff  had  when  this  illegal  de- 
mand was  made  by  members  of  the  council 
of  defendant  village  was  to  make  the  payment, 
or  discontinue  business.    Such  being  the  case, 
can  it  be  said  that  the  payments  were  made 
Toluntarily?    These  payments  made  by  plain- 
til?  are  admittedly  illegal  exactions,  and  it  is 
Apparent  that  they  were  made  under  appre- 
hension of  not  being  allowed  to  go  on  in  his 
bnsiness  if  they  were  not  paid.    This  being  so, 
the  case  would  come  within  that  class  where 
payments  made  to  prevent  apprehended  injury 
to  business  are  held  to  be  involuntary  and 
made  under  duress.    This  principle  has  been 
recognized  by  the  Federal  and  several  of  our 
best  State  Supreme  Courts. 

The  case  of  Bwift,  etc.  Co.  v.  U.  S.  Ill  U.  8. 
22,  4  S.  Ct.  244,  28  U.  6.  (L.  ed.)  341,  is  cited 
in  American  Brewing  Co.  v.  St.  Louis,  187 


Mo.  367,  86  S.  W.  129,  2  Ann.  Cas.  821,  and 
note,  in  support  of  the  proposition  that  pay- 
ments coerced  under  duress  or  compulsion, 
[26]  though  not  made  in  ignorance  of  the 
facts,  may  be  recovered.  Within  this  rule 
are  payments  of  illegal  charges  or  exactions 
under  apprehension  on  the  part  of  the  payers 
of  being  injured  in  their  business  if  the  money 
is  not  paid.  In  the  reported  case  cited  supra, 
the  supreme  court  of  Missouri  said: 

"It  is  .  ,  .  well  settled  that  payments 
coerced  under  duress  or  compulsion  may  bo 
recovered.  What  constitutes  duress  has  been 
the  subject  of  much  discussion.  The  general 
rule  was  first  laid  down  that:  'A  payment  is 
not  to  be  regarded  as  compulsory  unless  made 
to  emancipate  the  person  or  property  from  an 
actual  and  existing  duress  imposed  upon  it  by 
the  party  to  whom  the  money  is  paid,  or  to 
prevent  a  seizure  by  a  party  armed  with  ap- 
parent authority  to  seize  the  property.  The 
courts,  however,  have  shown  a  tendency  in 
the  later  decisions  to  extend  the  doctrine  of 
the  earlier  common  law  with  regard  to  com- 
pulsory payment,  and  at  the  present  time, 
beyond  a  few  .  .  .  principles,  they  do  not 
attempt  to  lay  down  any  definite  and  exact 
rule  of  universal  application  by  which  to  de- 
termine whether  a  payment  is  voluntary  or 
compulsory.'  22  Am.  &  Eng.  Enc.  of  Law 
(2d  ed. )    p.   613,  and  cases  cited. 

"Among  the  instances  of  the  relaxation  of 
the  strictness  of  the  original  rule  is  the  case 
of  payments  constrained  by  business  exigen- 
cies; that  is,  payments  of  illegal  charges  or 
exactions  under  apprehension  on  the  part  of 
the  payers  of  being  stopped  in  their  business 
if  the  money  is  not  paid." 

This  view  of  the  case  was  recognized  by  the 
trial  court,  when  it  said: 

"There  are  courts  in  this  country  that  hold 
that  a  payment  made  in  the  manner  in  which 
this  one  was  made  by  the  plaintiff  in  this  case 
is 'a  payment  by  compulsion." 

We  find  that  the  supreme  courts  of  the 
States  of  Massachusetts,  Illinois,  Ohio,  Mis- 
souri, and  other  States,  have  so  held.  The 
learned  trial  judge  gave  as  a  reason  for  not 
so  holding  that,  in  his  opinion,  there  was 
no  evidence  to  show  that  the  council,  as  a 
council,  [27]  did  act.  As  we  have  already 
stated,  the  record  shows  without  dispute  that 
this  was  the  action  of  the  defendant  village 
of  Chesaning.  It  further  shows  that  it  re- 
ceived the  money  into  its  treasury  without 
consideration.  In  our  opinion,  these  pay- 
ments made  under  these  circumstances  were 
not  voluntary  payments,  and  assumpsit  will 
lie  to  recover  the  amounts  unlawfully  paid. 
Plaintiff  was  not,  as  is  intimated  in  the  brief 
of  defendant,  seeking  to  recover  for  damage 
to  his  business.  He  asks  simply  the  return 
of  his  money,  which  defendant  village  has  re- 
ceived unlawfully  and  without  consideration. 
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The  court  was  in  error  in  directing  a  verdict 
against  him. 

The  facts  in  this  case  are  undisputed.  We 
hold  that  these  payments  were  involuntary 
payments.  There  is  no  defense  which  can  be 
interposed  to  defeat  plaintiff's  claim. 

Therefore  the  judgment  of  the  circuit  court 
is  reversed,  and  a  new  trial  ordered. 

Brooke,  C.  J.,  and  Kuhn  and  Bird,  JJ. 
The  foregoing  opinion  was  prepared  by  the 
late  Justice  McAlvay.  We  are  satisfied  with 
his  conclusions. 


NOTE. 

Payment  to  Prevent  Apprehended  Xa- 
jnry  to  Bnsiness  as  Payment  nnder 
Dnress. 

Introductory,    516. 

Payment  Exacted  by  Private  Person,  616. 

Payment  Exacted  by  Public  Official: 

In  General,  519. 

Excessive  Amount,  520. 

Introductory, 

This  note  reviews  the  recent  cases  passing 
on  the  question  wliether  a  payment  made  to 
prevent  an  apprehended  injury  to  business, 
constitutes  a  payment  under  duress.  For  a 
discussion  of  the  earlier  cases  see  the  note  to 
American  Brewing.  Ck).  v.  St.  Louis,  2  Ann. 
Cas.  821,  and  also  the  note  to  New  Orleans, 
etc.  R.  Co.  V.  Louisiana  Constr.  etc.  Co.  94 
Am.  St.  Rep.  395,  wherein  the  subject  of 
recovery  of  payments  is  discussed  generally. 

Payment  Exacted  hy  Private  Person. 

The  actual  or  threatened  exercise  of  power 
possessed  or  believed  to  be  possessed  by  a 
private  person,  over  the  person  or  property  of 
another  who  is  thereby  rendered  apprehensive 
of  injury  to  his  business  interests,  and  has  no 
other  means  of  immediate  relief  than  by  mak- 
ing a  demanded  payment,  will  ordinarily  ren- 
der the  payment  involuntary.  Rowland  v. 
Watson,  4  Cal.  App.  476,  88  Pac.  495;  Carew 
V.  Rutherford,  106  Mass.  1,  8  Am.  Rep.  287; 
Matthews  v.  Williams  Brewing  Co.  26  Misc. 
46,  25  N.  Y.  S.  241 ;  Kamenitsky  v.  Corcoran, 
97  Misc.  384,  161  N.  Y.  S.  756;  Newland  v. 
Buncombe  Turnpike  Co.  26  N.  C.  372;  Red- 
ford  V.  Weller,  27  S.  D.  334,  131  N.  W.  296. 
See  also  Rees  v.  Schmits,  164  111.  App.  260; 
Hackley  v.  Headley,  45  Mich.  569,  8  N.  W. 
611. 

Where  such  duress  is  exerted  under  circum- 
stances sufficient  to  influence  the  apprehen- 
sions and  conduct  of  a  prudent  business  man, 
payment  of  money  wrongfully  induced  thereby 
ought  not  to  be  regarded  as  voluntary.  Burke 
v.  Gould,  105  Cal.  277,  38  Pac.  733. 


"Moral  duress  consists  in  imposition,  opr 
pression,  undue  influence,  or  the  taking  of 
undue  advantage  of  the  business  or  ^naneial 
stress  or  extreme  necessities  or  weakness  of 
another;  the  theory  under  which  relief  is 
granted  being  that  the  party  profiting  there- 
by has  received  money,  property  or  other  ad- 
vantage, which  in  equity  and  good  oonseienco 
he  ought  not  to  be  permitted  to  retain."  Reea 
v.   Schmits,   164  111.  App.  250. 

In  Kamenitsky  ▼.  Corcoran,  97  Misc.  384» 
161   N.  Y.   S.   756,  the  complainant  alleged 
that  he  was  duly  licensed   by   the  city    to 
maintain  a  news  stand  on  the  corner  where 
the  defendant's  saloon  was  situated,  but  whol- 
ly on  the  property  of  the  city.    Thereafter  the 
defendant  unlawfully  demanded  rent  for  the 
place,  threatening  to  have  his  license  taken 
away  and  oust  the  plaintiff,  with  which  de- 
mand the  latter  complied  in  order  to  prevent 
apprehended    injury    to    his    business.      The 
plaintiff  continued  to  pay  rent  for  a  period 
of  about  six  years  and  then  sued  to  recover 
the  money  paid  as  having  been  paid  under 
duress.    The  court  in  reversing  a  judgment 
on  the  pleading  for  the  defendant  said :     'The 
defendant  contends  that  if  we  strip  the  com- 
plaint of  its  conclusions  of  law,  there  are  no 
allegations  of  fact  which  show  that  the  plain- 
tiff has  paid  any  money  under  the  compulsion 
of  threats  of  any  unlawful  acts  on  the  part  of 
the  defendant.    The  complaint  does,  however,, 
contain  the  following  allegations:      1.  That  • 
the  defendant  demanded  of  plaintiff  the  sum 
of  fifteen  dollars  a  month  for  the  privilege  of 
maintaining    a   news    stand    outside    of    hi» 
place  of  business.    2.  The  news  stand  was  not 
situated  on  defendant's  land,  but  was  situated 
on  the  property  of  the  city  and  the  plaintiff 
was  duly  licensed  by  the  city  to  maintain  the 
news  stand.    FVom  these  allegations  it  seems 
a  necessary  conclusion  that  the  plaintiff  al- 
ready had  the  privilege  of  maintaining  his 
news  stand  and  the  defendant  could  not  grant 
or  withhold  such  a  privilege  and  of  course 
could  not  properly  demand  or  receive  money 
for  a  privilege  he  could  neither  grant  nor 
withhold.    Nevertheless,  even  though  the  de- 
fendant could  not  properly  demand  payment 
for  a  privilege  he  could  not  confer,  yet  if  the 
plaintiff  complied  voluntarily  with  this  de- 
mand he  cannot  recover  the  money  paid  in  this- 
action.    The  plaintiff  is  not  complaining  that 
he  made  a  foolish  bargain  but  is  urging,  in 
effect,  that  he  made  no  bargain  at  all  but  that 
the  defendant  put  him,  by  threats,  in  such 
fear  that  he  felt  compelled  to  make  these  pay- 
ments in  order  to  keep  the  defendant  from 
wrongfully  doing  his  property  even  greater 
harm.     Upon  this  element  the  claimant  al- 
leges :    1.  That  the  defendant  threatened  tbat 
if  the  said  sum  was  not  paid  he  would  cause- 
the  license  of  the  plaintiff  herein  to  be  taken 
away  and  would  cause  him  to  be  ousted  frosk 
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the  said  location.   2.  That  under  duress  of  the 
aforesaid  threat  and  in  apprehension  ol  in* 
jury  to  the  plaintiff's  business,  the  plaintiff 
regularly  paid  the  sum  of  fifteen  dollars  per 
month.     The  allegation  of  the  threat  is  of 
-course  an  allegation  of  fact  and  not  a  con- 
•elusion  of  law  and  the  allegation  that  the 
money  was  paid  under  duress  of  this  threat 
is,  I  think,  clearly  an  allegation  of  an  ulti- 
mate fact  and  also  not  a  conclusion  of  law. 
The  only  real  question,  therefore,  in  the  case 
^ould  seem  to  be,  whether  money  paid  under 
fear  of  a  threat  to  cause  the  plaintiff's  license 
to  be  taken  away  and  to  cause  his  news  stand 
to  be  ousted  from  its  location  is  money  paid 
under  legal  duress.    The  defendant  seems  to 
maintain  that,  inasmuch  as  he  is  not  a  public 
officer  and  has  no  power  to  take  away  the 
j}Iaintiff's  license  or  to  oust   him  from  his 
iocation,  there  could  be  no  duress.     Duress, 
however,  may  be  exercised  by  threats  as  well 
as  by  force  and  if  the  defendant  represented 
that  he  had  the  power — legally  or  illegally— 
to  take  away  the  plaintiff's  license  and  the 
plaintiff   believed    that    he    could   make   his 
threat  good,  then  of  course  it  becomes  imma- 
terial that  defendant  did  not   possess  such 
power.    It  is  true  that  the  complaint  does  not 
expressly   allege   either    that   the   defendant 
•claimed  such  power  or  that  the  plaintiff  be- 
lieved such  claim,  but  I  think  that  such  a 
claim  can  well  be  implied  from  the  making 
of  the  threat  and  that  the  allegation  that  the 
plaintiff  acted  'in  apprehension  of  injury  to 
his  business'  shows  that  he  believed  that  the 
threat  could  be  made  good.    It  seems  to  me, 
therefore,  quite  clear  that  the  complaint  sets 
forth  a  good  cause  of  action  for  money  paid 
under  duress  if  the  threat  is  one  which  the 
defendant  had  no  right  to  make.    Our  courts 
have  held  that  a  threat  to  appeal  to  the  courts 
or  to  use  the  process  of  the  courts  even  for  a 
malicious  and  wrongful  purpose  cannot  con- 
stitute duress   and   the   defendant  seems  to 
rely  largely  on  these  cases.     In  the  present 
case,  however,  the  threat  was  not  to  appeal  to 
the  courts  to  use  their  process  against  the 
plaintiff.     It  was  not  a  threat  to  bring  the 
plaintiff    into    a    tribunal    where    his    legal 
rights  could  be  tested  but  on  the  contrary  was 
a  threat  to  do  the  plaintiff  an  injury  without 
any  legal  right  so  to  do  on  defendant's  part 
and  without  opportunity  for  plaintiff  to  re- 
ceive an  impartial  hearing." 

So  in  Carew  v.  Rutherford,  106  Mass.  1,  8 
Am.  Rep.  287,  wherein  it  appeared  that  a 
labor  organization  threatened  the  plaintiff, 
who  was  an  employer  of  labor,  with  taking 
away  a  number  of  bis  working  people  and  de- 
terring others  from  entering  his  employ  unless 
be  paid  them  a  sum  of  money,  it  was  held  that 
the  payment  when  made  by  the  plaintiff,  who 
vas  reasonably  apprehensive  of  an  injury  to 
hia  business,  was  made  under  duress. 


In  Newland  v.  Buncombe  Turnpike  Co.  26 
N.  C.  372,  a  payment  by  the  plaintiff,  who 
had  contracted  to  carry  the  public  mail,  of 
tolls  illegally  exacted  by  the  defendant  turn- 
pike company,  which  threatened  to  close  the 
gates  against  the  plaintiff  unless  he  paid 
the  tolls,  was  held  to  have  been  made  under 
duress. 

To  recover  money  paid  under  fear  of  an 
injury  to  business  it  must  appear  that  the 
money  received  ought  not  in  equity  and  good 
conscience  to  be  retained.  If  the  money  was 
rightfully  due,  the  fact  that  the  elements  of 
protest  and  duress  were  present  when  it  was 
paid  gives  no  right  to  recover  it  back.  Koenig 
V.  People's  Gas  Light,  etc.  Co.  153  111.  App. 
432. 

In  Matthews  v.  Williams  Brewing  Co.  26 
Misc.  46,  65  N.  Y.  S.  241,  it  appeared  that 
the  defendant  contracted  with  the  plaintiff 
to  supply  the  latter  all  the  beer  required  by 
him  for  one  year  at  a  stated  price  per  barrel. 
Prior  to  the  expiration  of  the  time  the  de- 
fendant refused  to  deliver  any  more  beer  un- 
less he  was  paid  a  dollar  per  barrel  in  addi- 
tion to  the  contract  price,  to  cover  a  revenue 
tax  which  had  been  enacted  since  the  parties 
entered  into  the  contract.  The  plaintiff  fear- 
ing that  his  business  might  suffer  if  he  failed 
to  comply  with  this  demand,  paid  it  each  time 
under  protest  and  brought  an  action  to  re- 
cover the  total  so  paid.  In  dismissing  the 
complaint,  it  was  held  that  the  business 
necessities  of  the  plaintiff  did  not  warrant 
his  paying  the  overcharge  and  that  the  fact 
that  he  protested  did  not  alter  the  voluntary 
character  of  such  payments,  the  court  saying 
that  the  plaintiff  had  the  right  to  insist  on 
the  performance  of  the  contract,  and  on  the 
defendant's  refusal  to  perform,  had  his  action 
at  law  to  recover  damages  for  the  breach,  and 
if  he  chose  to  pay  the  illegal  demand  the 
payment  was  not  under  duress. 

In  Rowland  v.  Watson,  4  Cal.  App.  476, 
88  Pac.  495,  it  appeared  that  the  plaintiff  paid 
a  sum  far  in  excess  of  what  was  due  from 
him  to  the  defendant  who  knew  of  plain- 
tiff's distress  and  who  declined  to  release  his 
lien  unless  he  was  paid  the  excessive  amount 
demanded.  A  failure  to  pay  would  have 
forced  the  plaintiff  into  bankruptcy.  It  was 
held  that  the  payment  could  be  recovered 
back.  To  the  same  effect  see  Bedford  v.  Wel- 
ler,  27  S.  D.  334,  131  N.  W.  296.  See  also 
Joannin  v.  O^ilvie,  49  Minn.  564,  52  N.  W. 
217,  32  Am.  St.  Rep.  581,  16  L.R.A.  376. 

But  in  Hackley  v.  Headley,  45  Mich.  569,  8 
N.  W.  511,  wherein  it  appeared  that  a  debtor 
who  had  knowledge  of  his  creditor's  financial 
embarrassment  refused  to  pay  on  demand  a 
debt  already  due  except  on  condition  that  the 
creditor  should  accept  a  lesser  sum,  which  the 
latter  believed  he  must  accept  in  order  to 
avoid  his  financial  ruin,  it  was  held  that  there 


518 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


waa  no  duress,  the  court  saying:  "In  what 
did  the  alleged  duress  consist  in  the  present 
case?  Merely  in  this:  that  the  debtors  re- 
fused to  pay  on  demand  a  debt  already  due, 
though  the  plaintiff  was  in  great  need  of  the 
money  and  might  be  financially  ruined  in  case 
he  failed  to  obtain  it.  It  is  not  pretended 
that  Hackley  &  McGordon  had  done  anything 
to  bring  Headley  to  the  condition  which  made 
this  money  so  important  to  him  at  this  very 
time,  or  that  they  were  in  any  manner  re- 
sponsible for  liis  pecuniary  embarrassment 
except  as  they  failed  to  pay  tliis  demand. 
The  duress,  then,  is  to  be  found  exclusively  in 
their  failure  to  meet  promptly  their  pecuniary 
obligation.  But  this,  according  to  the  plain- 
tiff's claim,  would  have  constituted  no  duress 
whatever  if  he  had  not  happened  to  be  in 
pecuniary  straits;  and  the  validity  of  nego- 
tiations, according  to  this  claim,  must  be  de- 
termined, not  by  the  defendants'  conduct,  but 
by  the  plaintiff's  necessities.  The  same  con- 
tract which  would  be  valid  if  made  with  a 
man  easy  in  his  circumstances,  becomes  in- 
valid when  the  contracting  party  is  pressed 
with  the  necessity  of  immediately  meeting  his 
bank  paper.  But  this  would  be  a  most  dan- 
gerous, as  well  as  a  most  unequal  doctrine; 
and  if  accepted,  no  one  could  well  know  when 
he  Would  be  safe  in  dealing  on  the  ordinary 
terms  of  negotiation  with  a  party  who  pro- 
fessed to  be  in  great  need." 

In  Brown  v.  Worthington,  162  Mo.  App. 
608,  142  S.  W.  1082,  it  appeared  that  the 
plaintiff  was  given  an  option  to  buy  a  quan- 
tity of  hogs  at  a  stipulated  price.  Before 
the  time  within  which  he  might  exercise  the 
option  expired,  the  plaintiff  entered  into  a 
contract  with  a  third  person  for  the  resale  of 
the  hogs  in  question,  after  which  the  plaintiff 
tendered  the  amount  agreed  on,  which  the 
defendant  declined  to  accept  and  demanded 
$1500  in  excess  of  the  agreed  price.  Owing 
to  the  urgent  necessities  of  the  situation  the 
plaintiff,  in  order  to  be  able  to  fulfil  his  con- 
tract with  the  third  party,  paid  the  excessive 
demand,  and  sued  for  such  excess  on  the 
ground  that  he  paid  same  under  duress  and 
coercion.  The  court  in  deciding  that  whether 
he  was  coerced  by  business  necessity  to  pay 
the  money  was  a  question  for  the  jury,  said: 
"It  is  argued  plaintiff  is  not  entitled  to  re- 
cover and  the  court  should  have  directed  a 
verdict  for  defendant  because  the  $1500  must 
be  regarded  as  having  been  voluntarily  paid 
to  defendant,  but  we  are  not  so  persuaded. 
The  strictness  of  the  common-law  rule  touch- 
ing the  matter  of  duress  has  been  much 
relaxed  in  the  development  of  the  law.  Orig- 
inally 'duress'  meant  only  duress  of  the 
person,  and  nothing  short  of  such  duress, 
amounting  to  a  reasonable  apprehension  of 
imminent  danger  to  life,  limb  or  liberty, 
was    sufficient    to   enable    the   party   to   re- 


cover back  the  money  paid.  Subsequently,  in 
keeping  with  the  principles  of  equity  and 
good  morals,  the  doctrine  was  extended  so  as 
to  recognize  duress  of  property  as  a  sort  of 
moral  duress,  which  might,  equally  with  the 
duress  of  the  person,  entitle  the  party  to  re- 
cover back  money  paid  under  its  influence. 
While  this  view  prevailed,  some  of  the  casea 
asserted  the  doctrine  that,  unless  it  appeared 
the  money  was  paid  to  release  the  person  or 
property  of  the  payer  from  detention  or  to 
prevent  a  seizure  of  either  by  one  having 
apparent  authority  in  that  behalf,  a  recovery 
was  not  to  be  allowed.  But  though  such  were 
the  former  rules  of  decision,  the  modern  au- 
thorities go  farther  and  generally  declare  that 
such  pressure  or  constraint  as  compels  a  man 
to  go  against  his  will  virtually  takes  away 
his  free  agency  and  destroys  the  power  of 
refusing  to  comply  with  the  unlawful  demand 
of  another  constitutes  duress,  irrespective  of 
the  manifestation  or  apprehension  of  force. 
Under  this  view,  it  is  said  the  real  and  ulti- 
mate fact  to  be  determined  in  every  case  is 
whether  or  not  the  party  paying  the  money 
really  had  a  choice,  that  is,  whether  he  had 
his  freedom  of  exercising  his, will.  Numerous 
authorities  declare  that  if  one  is  compelled 
by  business  necessity  to  surrender  to  the 
constraint  involved  in  the  unlawful  demand 
and  make  the  payment,  moral  duress  appears. 
In  other  words,  in  such  circumstances,  it 
may  be  found  as  a  fact  that  the  party  paying 
has  not  had  his  freedom  of  exercising  bis 
will  and  paid  the  money  under  moral  duress, 
in  which  event,  if  it  is  against  equity  and 
good  conscience  for  the  money  to  be  withheld 
from  plaintiff,  it  may  be  recovered.  Such  is 
the  undoubted  rule  of  decision  in  this  state. 
.  .  .  Here  it  appears  plaintiff  was  obli- 
gated under  a  written  contract  to  deliver 
1000  head  of  the  hogs  on  Chesley  Island  to 
McPherson  and  that  McPherson  came  from 
Omaha  to  St.  Louis  to  receive  them  on  the 
very  day  the  $1600  was  so  unlawfully  exacted. 
Plaintiff  parleyed  with  defendant  over  the 
matter  and  the  only  alternative  to  paying  the 
money  was  to  breach  his  contract  with  Mc- 
Pherson. Certainly  such  constitutes  not  only 
a  business  necessity  but  an  urgent  one,  which 
tends  to  show  that  plaintiff  did  not  have  the 
free  exercise  of  his  will  in  the  matter.  Fur- 
thermore, the  precepts  of  equity  and  good  con- 
science suggest  that  money  so  obtained  is 
wrongfully  withheld  from  and  should  be  re- 
turned to  plaintiff.  But  though  such  be  true, 
plaintiff's  first  instruction  is  erroneous,  in 
tiiat  it  omitted  to  submit  the  question  as  to 
whether  or  not  he  had  the  free  exercise  of 
his  will  or  was  constrained  by  the  business 
necessity  revealed  to  pay  the  money,  that  is, 
give  the  check  and  execute  his  note  to  defend- 
ant. This  instruction  hypothesizes  the  facts 
of  the  case  very  well,  but  it  seema  to  assume 
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as  a  matter  of  law  that  if  those  facts  were 
found  to  be  true,  then  moral  duress  appeared. 
Such  is  not  true  unless  the  jury  believed  those 
facts  and  circumstances  cast  a  restraint  upon 
plaintiff  sufficient  to  overcome  the  will  of  a 
person  of  ordinary  firmness  so  as  to  destroy 
his  free  moral  agency." 

Patftnent  Exacted  by  Public  Official. 

In  General. 

Payment  made  to  a  public  official  to  secure 
a  right  essential  to  the  conduct  of  a  business 
or  to  prevent  an  injury  to  business  to  which 
the  party  paying  is  entitled  without  payment 
bat  which  right  is  withheld  until  the  pay- 
ment is  made,  is  generally  held  to  be  invol- 
untary and  the  money  may  be  recovered  back. 
Oceanic  St'eam  Nav.  Co.  v.  Stranahan,  214 
U.  S.  320,  29  S.  Ct.  671,  53  U.  S.  (L.  ed.) 
1013;  Garrison  v.  Tillinghast,  18  Cal.  404; 
Lewis  V.  San  Francisco,  2  Cal.  App.  112,  82 
Pac.  1106;  Seattle  Brewing,  etc.  Co.  v.  Camp- 
bell, 17  Hawaii  364;  LaSalle  County  v.  Sim- 
mons, 5  Gilman  (111.)  518;  Chase  v.  Dwinal, 
7  Gieenl.  (Me.)  134,  20  Am.  Dec.  352;  Amer- 
ican Exch.  F.  Ins.  Co.  v.  Britton,  8  Bosw. 
X.  Y.)   148. 

Thus  the  payment  of  money  to  the  collec- 
tor of  customs  of  a  port  which  was  exacted 
by  that  official  under  an  invalid  order  of  the 
secretary  of  commerce  and  labor  and  was 
paid  under  protest,  the  defendant  being  co- 
erced by  trhe  certainty  that  if  it  did  not  pay, 
clearance  to  its  vessels  would  be  refused  which 
would  entail  serious  pecuniary  loss,  is  a  pay- 
ment under  duress  and  mav  be  recovered 
back.  Oceanic  Steam  Nav.  Co.  v.  Stranahan, 
214  U.  S.  320,  29  S.  Ct.  671,  63  U.  S.  (L.  ed.) 
1013. 

Persons  dealing  with  public  officers,  their 
deputies  and  agents  do  not  stand  on  equal 
ground  with  them.  American,  etc.  Co.  v. 
Britton,  8  Bosw.  (N.  Y.)  148,  wherein  it 
appeared  that  the  defendants  who  had  exam- 
ined the  plaintiffs'  books  by  order  of  the 
comptroller,  threatened  to  telegraph  to  that 
official  asking  him  to  stop  the  issuing  of  a 
certificate  requisite  to  the  conduct  of  the  busi- 
ness unless  tne  plaintiffs  paid  an  amount  un- 
lawfully demanded.  Pavment  under  those 
circumstances  was  held  to  be  under  duress. 

In  LaSalle  County  v.  Simmons,  5  Gilman 
(III.)  518,  it  appeared  that  the  county  cora- 
misgioners  were  authorized  to  grant  licenses 
^or  ferries  and  to  impose  an  annual  tax  of 
one  hundred  dollars  on  each  ferry.  The  plain- 
tiff was  engaged  in  the  ferry  business  and  was 
M  applicant  for  a  license  to  continue  the 
same;  but  the  commissioners  served  notice 
tiiat  no  license  would  be  issued  except  to  the 
P<?rson  who  would  donate  the  largest  sum  of 
money  to  the   county,  and  accordingly  put 


the  privilege  up  at  auction.  After  competi- 
tive bidding  the  plaintiff  bid  five  hundred 
dollars  which  he  paid  to  the  county.  In  an 
action  therefor  it  was  held  that  the  payment 
was  under  duress  and  might  be  recovered 
back,  the  court  saying  that  "The  illegal  con- 
duct of  the  commissioners  put  the  plaintiff 
in  their  power;  and  taking  advantage  of  his 
peculiar  situation,  they  obtained  money  from 
him  to  which  the  county  had  not  the  shadow 
of  right.  The  money  was  unlawfully  and 
wrongfully  obtained,  and  cannot  in  equity  and 
good  conscience  be  retained  by  the  county. 
The  fact  that  the  commissioners  chose  to  call 
it  a  donation  does  not  change  the  real  char- 
acter of  the  transaction.  It  was  merely  a  de- 
vice to  obtain  money  which  the  county  had 
not  the  slightest  right  to  demand.  The  money 
was  exacted  from  the  plaintiff  under  circum- 
stances that  strip  the  transaction  of  all  the 
features  of  a  voluntary  payment.  It  was  in 
law  and  fact  a  compulsory  payment,  as  much 
so  as  the  payment  of  usurious  interest,  which 
the  lender  e.\acts  from  the  borrower;  or  the 
payment  of  illegal  charges,  which  an  officer 
demands  as  the  condition  of  the  performance 
of  official  services." 

The  payment  by  executors  of  an  estate  of 
illegal  fees  demanded  by  the  county  clerk  who 
refused  to  file  their  inventory  and  appraise- 
ment except  on  such  payment  has  been  held 
to  be  under  duress  where  a  failure  to  file 
would  have  rendered  the  executors  liable  to 
removal  from  office,  though  they  could  have 
compelled  the  clerk  by  a  writ  of  mandate  to 
file  the  same  without  paying  the  fees  de- 
manded. Lewis  V.  San  Francisco,  2  Cal.  App. 
112,  82  Pac.  1106.  And  so  money  demanded 
as  a  condition  for  liberating  a  raft  of  lumber, 
detained  in  order  to  exact  illegal  tolls,  is  a' 
compulsory  payment.  Chase  v.  Dwinal,  7 
Greenl.   (Me.)   134,  20  Am.  Dec.  352. 

The  reported  case  seems  to  take  issue  with 
the  doctrine  laid  down  in  the  foregoing  cases. 
But  see  the  dissenting  opinion.  See  also  in 
accord  with  the  reported  case  Betts  v.  Read- 
ing, 93  Mich.  77,  62  N.  W.  940;  Americus 
First  Nat.  Bank  v.  Americus,  68  Ga.  119, 
45  Am.  Rep.  476. 

Where  a  contractor  employing  convict  la- 
bor under  an  agreement  with  the  board  of 
prison  managers  failed  to  pay  for  such  labor, 
and  was  informed  that  on  his  further  default 
he  could  not  have  the  men,  a  payment  there- 
upon made  was  held  not  to  have  been  made 
under  duress.  '  F.  H.  Mills  Co.  v.  State,  110 
App.  Div.  843,  97  X.  Y.  S.  676,  affirmed  in  187 
N.  Y.  552,  80  N.  E.  1109. 

A  person  who  takes  out  a  license  on  the 
mere  statement  of  a  police  officer  that  the 
business  cannot  be  conducted  without  one, 
cannot  recover  back  the  license  fee  though 
the  licensing  ordinance  is  void.  Conley  v. 
Buffalo,  65  Misc.  100,  119  N.  Y.  S.  87.     See 
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alBo  Levy  v.  KanBaa  City,  168  Fed.  524,  93 
€.  C.  A.  523,  22  L.R.A.(N.S.)  862. 

Excessive  Amount. 

The  exaction  by  a  municipal  officer  of  a  fee 
of  $750  for  a  license,  when  the  charter  lim- 
ited the  fee  to  $300,  the  licensee  paying  the 
excessive  fee  because  he  had  already  rented  the 
premises,  prepared  to  do  business  and  paid  for 
a  state  license,  has  been  held  to  constitute 
duress.  Bruner  v.  Clay  City,  100  Ky.  567, 
38  S.  W.  1062. 

Where  a  city  exacted  from  a  property  own- 
er water  rents  accruing  before  he  became  the 
owner,  under  threats  that  unless  paid  the 
water  would  be  shut  off,  it  was  held  that  the 
excessive  payment  could  be  recovered  back. 
Chicago  V.  Northwestern  Mut.  L.  Ins.  Co.  218 
111.  40,  75  N.  E.  803,  1  L.R.A.(N.S.)  770, 
wherein  it  was  said:  "Appellant  and  appellee 
did  not  stand  upon  the  same  footing,  as  appel- 
lant had  the  power  and  means  to  deprive  ap- 
pellee of  its  water  supply,  and  had  threatened 
to  exercise  this  power,  and  had  in  some  in- 
stances actually  shut  off  the  water.  The  vari- 
ous pieces  of  property  were  occupied  as  resi- 
dences and  stores,  which  required  water,  and 
to  shut  the  water  off  from  them  would  entail 
great  damage  to  appellee,  as  it  had  no  other 
means  of  supplying  them.  The  bills  were  not 
contracted  by  appellee,  and  it  was  under  no 
more  obligation  to  pay  them  than  it  was  to 
pay  any  other  bills  of  any  other  person.  The 
back  tax  was  not  a  lien  upon  the  premises, 
and  appellee  had  in  no  way,  as  required  by 
law,  promised  to  pay  the  same.  It  is  the 
well-settled  rule  of  this  state  that  where  one 
is  compelled  to  make  payment  of  money  which 
the  party  demanding  has  no  legal  right  to 
receive,  in  order  to  prevent  injury  to  his  per- 
son, business  or  property,  such  payment  is,  in 
law,  made  under  duress  and  may  be  recovered 
from  the  party  receiving  it;  and  it  makes 
no  difference  that  the  payment  was  made 
with  full  knowledge  of  all  the  facts,  provided 
it  was  made  under  duress.  Appellee,  at  the 
time  of  payment,  expressly  stated  that  it  was 
made  under  protest  and  to  avoid  trouble  and 
damage  to  its  property.  The  payment  was 
illegally  exacted  and  appellee  had  a  right  to 
recover  in  an  action  of  assumpsit." 

In  Doolittle  v.  Luzerne  County,  6  Kulp 
(Pa.)  495,  payment  of  an  excessive  fee  for  a 
license,  made  in  order  to  avoid  a  revocation 
of  the  license,  was  held  to  be  involuntary 
though  the  licensee  could  have  had  relief  by 
mandamus.  And  to  the  same  effect  see  Hazle* 
ton  V.  McGroarty,  6  Kulp  (Pa.)  533. 

In  Gentry  v.  Lincoln,  146  111.  App.  60,  it 
appeared  that  the  plaintiffs  who  were  the 
owners  of  a  dog  and  pony  show  arranged  to 
hold  the  show  in  the  defendant  city;  and  con- 
sulted the  mayor  as  to  the  amount  of  the 


fee  to  be  paid  under  an  ordinance  of  the  city 
providing  for  different  fees  depending  on  the 
nature  of  the  animals  and  the  manner  of 
exhibition.  It  appeared  from  the  evidence 
that  the  mayor  advised  the  plaintiffs  to  pay 
the  ten-dollar  fee  as  being  the  fee  required 
by  the  ordinance  for  their  show,  which  the 
plaintiffs  paid,  but  refused  to  furnish  the 
mayor  and  city  clerk  the  number  of  compli- 
mentary tickets  suggested  by  them.  After- 
ward the  chief  of  police  at  the  mayor's  sug- 
gestion refused  to  allow  the  plaintiffs  to  start 
their  parade  or  hold  their  show  unless  thev 
paid  a  fee  of  fifty  dollars  required  under  the 
said  ordinance  for  the  exhibition  of  a  circu3 
and  menagerie  combined,  which  the  plantiffs 
were  compelled  to  pay  in  order  to  prevent 
further  delay  and  loss.  In  an  action  against 
the  city  to  recover  the  forty  dollars  it  was 
held  that  the  payment  was  compulsory  and 
could  be  recovered  back. 
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Army    and    Navy  —  Receiving    Fnblie 
Property  in  Fledge  from  Soldier. 

On  the  trial  of  a  defendant  for  knowinirly 
receiving  in  pledge  from  a  soldier  an  auto- 
matic pistol,  the  property  of  the  United 
States,  in  violation  of  Pen.  Code,  §  35  (Act 
March  4,  1909,  c.  321,  35  Stat.  1005  [Fed. 
St.  Ann.  1900  Supp.  p.  414]),  the  confesi^ion 
of  the  defendant  that  he  received  the  pistol 
in  pledge  from  a  soldier  was  sufficiently  cor- 
roborated to  justify  the  submission  of  the 
case  to  the  jury  by  evidence  showing  that 
the'  pistol  was  issued  to  a  soldier,  and  that 
it  was  found  in  the  possession  of  defendant, 
whose  place  of  business  was  very  near  the 
reservation  on  which  such  soldier  was  sta- 
tioned. 

[See  note  at  end  of  this  case.] 

Same. 

Evidence  that  the  pistol  was  found  in  de- 
fendant's possession  was  sufficient  to  sustain 
a  verdict  of  ?uiltv  under  Rev.  St.  §§  1242 
and  3748  (7  Fed.  St.  Ann.  1017;  6  Fed.  St 
Ann.  711),  which  make  such  possession  by 
one  not  an  officer  or  soldier  of  the  United 
States  prima  facie  evidence  that  it  was  ob- 
tained in  violation  of  the  statute. 

[See  note  at  end  of  this  case.] 

Same. 

Evidence  offered  by  defendant  to  show  that 
the  pistol  had  been  charged  to  the  soldier,  is 
properly  excluded,  where  the  evidence  does 
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not  show  that  he  was  the  owner  at  the  time 
it  was  pledged,  hut  that  the  charge  was  made 
after  its  loss  was  known. 

[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court, 
Eastern  District  of  South  Carolina,  at  Flor- 
ence:    Smith,  Judge. 

Criminal  action.  J.  W.  BoIIand  convicted 
of  violation  of  section  35  of  Federal  Penal 
Code  of  1910  and  brings  error.  The  facts  are 
Elated  in  the  opinion.    Affirmed. 

Geo.  P,  von  Kdnitz,  Jr,^  for  plaintiff  in 
error. 

Francis  B,  Weston  and  J.  Wattes  Waring 
for  defendant  in  error. 

Sitting:  Pbitchard  and  TCnapp,  Circuit 
Judges,  and  Johnson,  District  Judge. 

[529]  Pbitchard,  J. — This  is  a  criminal 
action  instituted  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
South  Carolina.  The  defendant  was  tried  for 
a  violation  of  section  35  of  the  federal  Penal 
Code  of  1910.  The  portion  that  relates  to  this 
i.a:<e  is  in  the  following  language  : 

".  .  .  And  whoever  shall  knowingly  pur- 
chase or  r^eive  in  pledge  for  any  obligation 
cr  indc'btedness  from  any  soldier,  officer,  sailor, 
cr  other  person  [530]  called  into  or  employed 
in  the  military  or  naval  service,  any  arms, 
equipments,  ammunition,  clothes,  military 
stores,  or  other  public  property,  whether  fur- 
liUlied  to  the  soldier,  sailor,  officer,  or  person, 
under  a  clothing  allowance  or  otherwise,  such 
soldier,  sailor,  officer,  or  other  person,  not 
having  the  lawful  right  to  pledge  or  sell  the 
$>ame,  shall  be  fined  not  more  than  five  hun- 
dred dollars,  and  imprisoned  for  not  more 
than  two  years."  (Fed.  St.  Ann.  1909  Supp. 
p.  414.) 

Tlie  indictment  charged  the  defendant  with 
knowingly  receiving  in  pledge  from  a  soldier 
certain  property  of  the  United  States,  to  wit, 
a  certain  Colt  automatic  pistol. 

The  witness  for  the  government  testified 
that  the  pistol  in  question  was  found  in  the 
store  of  the  defendant,  which  is  a  small  groc- 
ery st6re  on  Sullivan's  Island,  S.  C,  near  the 
government  reservation;  that  the  pistol  was 
government  property;  and  that  the  defendant 
confessed  to  receiving  the  same  in  pledge  from 
a  soldier.  It  was  sought  to  be  proven  by  one 
of  the  witnesses  that  the  pistol,  when  its 
loBs  was  discovered,  had  been  charged  to  and 
paid  for  the  soldier  to  whom  it  was  issued. 
Tlie  court  excluded  this  testimony,  to  which 
defendant  excepted.  The  defendant  oflfered 
^0  further  evidence,  but  moved  the  court  to 
direct  a  verdict  of  not  guilty  on  the  ground 
that  the  corpus  delicti  had  not  been  estab- 


lished by  evidence  independent  of  the  extra- 
judicial confession  of  the  accused.  The  court 
below  overruled  this  motion  upon  the  ground 
that  there  were  circumstances  corroborative 
of  the  confession  made  by  defendant,  and  that 
therefore  the  same  should  be  submitted  to  the 
jury  for  its  consideration,  to  which  defendant 
excepted.  The  jury  found  the  defendant  guil- 
ty, and  upon  which  judgment  was  entered. 
The  case  comes  here  on  writ  of  error. 

The  first  assignment  of  error  is  to  the  effect 
that  the  presiding  judge  erred  in  overruling 
and  refusing  a  motion  of  defendant  for  the 
direction  of  a  verdict  of  not  guilty  at  the 
close  of  the  government's  evidence.  This  mo- 
tion was  based  upon  the  contention  that  the 
corpus  delicti  of  the  crime  had  not  been  es- 
tablished by  evidence  independent  of  the  con- 
fession of  the  accused.  We  think  that  this 
assignment  is  without  merit  for  the  following 
reasons:  lii  addition  to  the  defendant's  con- 
fession, the  government  established  the  fact 
that  the  pistol  in  question  was  issued  by  the 
quartermaster  sergeant  to  one  Cartlidge,  a 
musician  and  member  of  the  145  Company  of 
the  United  States  Coast  Artillery.  It  was 
further  shown  that  defendant's  grocery  store 
was  located  very  near  the  government  reser- 
vation on  Sullivan's  Island,  where  the  com- 
pany to  which  we  have  referred  was  stationed. 
It  is  true  that  some  of  these  facts  were  only 
circumstantial,  but,  nevertheless,  they  tended 
to  corroborate  the  confession  of  the  defendant. 
In  the  case  of  U.  S.  v.  Williams,  1  Cliff.  28, 
28  Fed.  Cas.  No.  16,707,  the  Supreme  Court 
said: 

"All  that  can  be  required  is  that  there 
should  be  corroborative  evidence  tending  to 
prove  the  facts  embraced  in  the  confession; 
and,  where  such  evidence  is  introduced  it 
belongs  to  the  jury,  under  the  instructions 
of  the  court,  to  determine  upon  its  suffi- 
ciency." 

W^e  think  the  evidence  offered  to  corrobo- 
rate the  confession  of  the  defendant  was  such 
as  to  warrant  the  jury  in  inferring  that  the 
defendant  knew  that  Cartlidge  was  a  soldier, 
and  also  that  the  pistol  was  government 
property. 

[531  ]  This  leaves  the  remaining  point  as  to 
whether  the  pistol  was  actually  pledged  to 
the  defendant.  Section  1242  of  the  Revised 
Statutes  is  as  follows: 

"The  clothing,  arms,  military  outfits,  and 
accoutrements  furnished  by  the  United 
States  to  any  soldier  shall  not  be  sold,  bar- 
tered, exchanged,  pledged,  loaned,  or  given 
away;  and  the  possession  of  any  such  prop- 
erty by  any  person  not  a  soldier  or  officer  of 
the  United  States  shall  be  prima  facie  evi- 
dence of  such  sale,  barter,  exchange,  pledge, 
loan  or  gift.  Such  property  may  be  seized 
and  taken  from  any  person,  not  a  soldier  or 
officer  of  the  United  States,  by  any  officer, 
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civil  or  military,  of  the  United  States,  and 
fihall,  thereupon,  be  delivered  to  any  quarter- 
master or  other  officer  authorized  to  receive 
the  same."     (7  Fed.  St.  Ann.  1017.) 

Also,  section  3748  is  as  follows: 

''The  clothes,  arms,  military  outfits,  and 
accoutrements  furnished  by  the  United  States 
to  any  soldier  shall  not  be  sold,  bartered, 
•exchanged,  pledged,  loaned,  or  given  away; 
and  no  person  not  a  soldier,  or  duly  author- 
ized officer  of  the  United  States,  who  has  pos- 
-session  of  any  such  clothes,  arms,  military 
outfits,  or  accoutrements,  so  furnished,  and 
■which  have  been  tlie  subjects  of  any  such  sale, 
barter,  exchange,  pledge,  loan,  or  gift,  shall 
have  any  right,  title,  or  interest  therein;  but 
ihe  same  may  be  seized  and  taken  where- 
■ever  found  by  any  officer  of  the  United  States, 
civil  or  military,  and  shall  thereupon  be  de- 
livered to  any  quartermaster,  or  other  officer 
authorized  to  receive  the  same.  The  posses- 
sion of  any  such  clothes,  arms,  military  out- 
fits, or  accoutrements  by  any  person  not  a 
«oldier  or  officer  of  the  United  States  shall  be 
presumptive  evidence  of  such  a  sale,  barter, 
«xchanj?e,  pledge,  loan,  or  gift."  (6  Fed.  St. 
Ann.  711.) 

In  the  foregoing  it  is  provided  that  all 
•clothes,  arms,  military  outfits,  etc.,  furnished 
by  the  United  States  to  any  soldier  or  officer 
is  not  to  be  sold,  bartered,  exchanged,  etc., 
and  that  the  "possesion"  of  any  such  prop- 
-erty  by  any  person  not  a  soldier  or  officer  of 
the  United  States  shall  be  prima  facie  evi- 
dence of  such  sale,  barter,  exchange,  pledge, 
loan  or  gift.  The  fact  that  the  pistol  was 
found  in  the  possession  of  the  defendant,  who 
was  not  a  soldier  or  officer  of  the  United 
"States,  was  presumptive  evidence  that  the 
same  had  been  pledged  to  the  defendant. 

By  the  second  assignment  of  error  it  is 
insisted  that  the  court  below  erred  in  exclud- 
ing the  testimony  sought  to  be  adduced  from 
the  witness  Green  upon  cross-examination. 
The  defendant  offered  to  show  that  the  pistol 
had  been  charged  to  and  paid  for  by  the 
musician  txy  whom  it  was  issued.  If  the  de- 
fendant had  offered  testimony  tending  to  siiow 
that  at  the  time  the  pistol  was  pledged  the 
soldier  had  purohased  the  pistol  from  the 
government,  and  was  therefore  the  owner  of 
the  same  at  the  time  he  pledged  it  to  defend- 
ant, then  such  testimony  would  hav^  been 
very  material  to  the  issue.  Indeed,  if  the 
defendant  had  established  that  fact,  it  would 
have  been  a  complete  defense,  and  he  would 
have  been  entitled  to  acquittal.  The  defend- 
ant did  not  offer  to  show  that  the  musician 
purchased,  and  was  therefore  the  actual  own- 
er of  the  pistol  at  the  time  the  same  was 
pledged.  lie  simply  offered  to  show  that  the 
value  of  the  pistol  was  charged  to  the  musi- 
cian when  its  loss  was  discovered,  but  this 
was  only  in  the  nature  of  a  penalty  upon  the 


soldier  for  his  failure  to  observe  the  rules 
and  regulations,  and  could  not  have  the  effect 
of  vesting  the  title  in  the  soldier,  nor  could 
it  relieve  the  party  who  knowingly  received 
it  in  [532]  pledge  from  the  penalty  imposed 
by  the  statute.  The  fact  that  the  title  to  the 
pistol  was  in  the  government  at  the  time  the 
same  was  pledged  makes  the  offense  complete 
under  the  statute,  and  to  shew  that  the  value 
of  the  pistol  had  been  charged  to  the  soldier 
by  the  government  could  not  in  any  wi&c 
adSfect  the  guilt  or  innocence  of  the  defend 
ant. 

In  the  case  of  Lobosco  v.  United  States,  183 
Fed.  742,  106  C.  C.  A.  476,  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit,  in  discuss- 
ing a  cause  somewhat  analogous  to  this,  said : 

**It  seems  entirelv  clear  from  these  sections 
that,  in  supplying  the  recruit  with  all  equip- 
ment suitable  and  necessary  for  the  discharge 
of  his  military  duties,  the  government  has 
been  very  careful  to  retain  title  to  the  same. 
It  would  seem  to  be  public  property,  whether 
it  remains  in  depot  or  is  put  in  the  poBsesiiion 
of  the  individual  soldier.  The  circumstance 
that,  when  his  trust  expires,  he  is  allowed  to 
retain  such  articles  of  clothing  as  he  has 
then  in  use,  does  not  change  the  character  of 
his  holding  while  he  is  in  the  service  of  the 
government." 

Also,  in  the  case  of  Ontai  v.  U.  S.  188  Fed. 
310.  110  C.  C.  A.  288,  where  the  defendant  was 
charged  with  purchasing  a  shirt  from  a  sol- 
dier, the  Circuit  Court  of  Appeals  for  the 
Kinth  Circuit  said; 

"Error   is  assigned  to  the   refusal  of  the 
court  to  instruct  the  jury  to  acquit  the  plain- 
tiff in  error  on  the  ground  that  the  property 
which  he  purchased  of  the  soldier  had  bevn 
allowed  to  the  latter  under  a  clothing  all'^w- 
ance,  whereby  it  became  his  individual  private 
property,   held   by   him   subject   only  to  his 
contract  with  the  United  States  not  to  dis- 
pose of  the  same,  but  with  a  tenure  which 
permitted  another  to  purchase  the  same  with- 
out incurring  any  penalty  for  violation  of  the 
statute,  and  it  is  contended  that  the  indict- 
ment having  charged  the  purchase  of  public 
property  of  the  United  States,  and  the  proof 
having  show^n  that  the  purchase  was  an  arti- 
cle of  clothing  which  had  been  allowed  to  a 
soldier,  the  variance  between  the  indictment 
and  proof  was  fatal.     The  plaintiff  in  err;ir 
cites  U.  S.  V.  Michael,  163  Fed.  609.  a  case 
in  which  the  court,  in  construing  section  543S 
of  the  Revised  Statutes  (Fed.  St.  Ann.  1009 
Supp.  p.  414),  held  that  a  civilian  did  not 
commit  a  penal  offense  in  purchasing  from  a 
soldier  clothing  issued  to  the  latter  during  the 
term  of  his  enlistment,  and  that  clothing  when 
issued  to  an  enlisted  soldier  under  the  rules  of 
the  War  Department  was  no   longer  public 
property,  but  was  the  soldier's  private  prop- 
erty.   That  decision,  however,  in  our  opinion 
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is  not  sustained  by  reason  or  by  authority. 
The  contrary  was  held  in  U.  S.  v.  Hart  146 
Fed.  202;  United  States  v.  Koplik  (G.  0.) 
155  Fed.  919;  U.  S.  v.  Smith,  156  Fed.  859. 
It  is  true  that  one  of  the  promises  held  out 
to  the  soldier  about  to  enlist  is  the  payment 
to  him  of  a  certain  sum  of  money,  and  the 
allowance  to  him  of  certain  specified  clothing. 
But  the  clothing  which  he  receives  is  held  by 
a  different  tenure  from  the  money.  The  latter 
is  the  soldier's  to  spend  at  his  will.  The  cloth< 
ing  is  part  of  his  equipment  for  services 
which  he  is  to.  render  to  the  United  States. 
He  gets  no  property  right  in  it  other  than  the 
right  to  wear  it.  It  is  as  much  a  portion  of 
his  equipment  as  is  his  gun  or  his  ammuni- 
tion. It  remains  public  property  of  the  United 
States.  Section  1242  of  the  Revised  Stat- 
utes (7  Fed.  St.  Ann.  1017)  declares 
that  the  clothing  furnished  by  the  Unit- 
-ed  States  to  any  soldier  shall  not  be  sold, 
bartered,  or  exchanged,  pledged,  loaned,  or 
given  away.  Section  3748  (6  Fed.  St.  Ann. 
711)  provides  for  the  seizure  of  such  public 
property  which  has  been  sold  or  bartered, 
pledged,  loaned,  or  given  away.  The  decisions 
above  cited  were  all  rendered  prior  to  the  en- 
actment of  the  present  statute  as  it  is  ex- 
pressed in  section  35  of  the  Penal  Code.  By 
that  section  the  intention  of  Congress  is  made 
•clear  beyond  question  to  declare  all  property 
secured  by  a  soldier  under  his  clothing  allow- 
ance to  be  public  property  of  the  United 
States.  That  statute  specifics  'any'  arms, 
equipment,  [533]  ammunition,  clothing,  etc., 
*or  other  public  property,'  and  then  follow 
the  words:  'Whether  furnished  to  the  sol- 
dier, sailor,  officer  or  person  under  a  cloth- 
ing allowance  or  otherwise' — thus  expressing 
the  will  of  Congress  that  a  soldier  shall  ac- 
quire no  right  in  any  .  .  .  property,  and 
that  one  who,  knowing  him  to  be  a  soldier, 
shall  purchase  the  same,  shall  incur  the  pen- 
alty denounced  by  the  act." 

'From  what  we  have  already  said  we  do  not 
deem  it  necessary  to  discuss  the  third  assign- 
ment of  error. 

It  is  insisted  by  the  fourth  assignment  that 
the  court  below  erred  in  charging  the  jury  that 
under  the  statute  in  question  the  same  pre- 
sumption existed  that  existed  by  law  in  the 
case  of  stolen  goods  in  the  possession  of  a  par- 
ty, to  wit,  that  one  recently  found  in  the  pos- 
session of  stolen  goods  was  presumptively  the 
receiver  of  stolen  goods  with  knowledge  of  the 
fact  that  they  were  stolen.    The  reference  by 
the  court  below  to  a  case  where  one  is  charged 
*Hh  being  the  receiver  of  stolen  property  was 
obviously  made  for  the  purpose  of  illustrat- 
mg  the  meaning  of  the   statute   which  we 
have  just  quoted.    The  fact  that  the  defend- 
uit  had  the   pistol '  in   his  possession   and 
that  it  was  government  property  certainly 


cast  upon  him  the  burden  of  showing  that 
he  purchased  it  from  one  who  had  title  to 
the  same. 

We  have  carefully  considered  the  fifth  as- 
signment of  error  and  are  of  opinion  that  the 
same  is  without  merit. 

The  sixth  assignment  of  error  is  in  the 
nature  of  an  argument  which  could  have,  with 
propriety,  been  made  by  counsel  for  defendant 
in  addressing  the  jury,  except  that  portion  of 
it  which  requested  the  court  to  charge  that  in 
order  to  find  the  defendant  guilty  the  jury 
should  be  satisfied  beyond  a  reasonable  doubt. 
The  court  fully  explained  this  rule  to  the 
jury,  and  therefore  its  action  in  refusing  to 
grant  this  request  was  eminently  proper. 

The  eighth  assignment  of  error  is  unten- 
able, and  requires  no  discussion  at  our  hands. 

For  the  reasons  stated,  the  judgment  of  the 
lower  court  is  affirmed. 

Behearing  denied  November  28,  1916. 


NOTE. 

tiiabillty  of  Civilian  for  Purchasing  or 
Receiving  in  Pledge  Public  Property 
from  Soldier  or  Sailor. 

The  purchase  or  receiving  in  pledge  of  pub- 
lic property  from  a  soldier  or  sailor  has  been 
forbidden  by  federal  statute  from  an  early 
date.  The  prqvision  in  force  prior  to  1008 
(Rev.  St.  §  5438)  was  as  follows:  "Every 
person  who  knowingly  purchases  or  receives  in 
pledge  for  any  obligation  or  indebtedness  from 
any  soldier,  officer,  sailor,  or  other  person 
called  into  or  employed  in  the  military  or 
naval  service  any  arms,  equipments,  ammuni- ' 
tion,  clothes,  military  stores,  or  other  public 
property,  such  soldier,  sailor,  officer,  or  other 
person  not  having  the  lawful  right  to 
pledge  or  sell  the  same,  every  person  so 
offending  in  any  of  the  matters  set 
forth  in  this  section  shall  be  imprisoned  at 
hard  labor  for  not  less  than  one  nor  more 
than  five  years,  or  fined  not  less  than  $1000 
nor  more  than  $5000."  The  foregoing  act 
was  re-enacted  in  the  Penal  Code  (§  35,  Fed. 
St.  Ann.  1009  Supp.  p.  414  j  in  the  following 
form:  "Whoever  shall  knowingly  purchase 
or  receive  in  pledge  for  any  obligation  or  in- 
debtedness from  any  soldier,  officer,  sailor,  or 
other  person  called  into  or  employed  in  the 
military  or  naval  service  any  arms,  equip- 
ments, ammunition,  clothes,  military  stores, 
or  other  public  property,  whether  furnished 
to  the  soldier,  sailor,  officer,  or  person,  under 
a  clothing  allowance  or  otherwise,  such  sol- 
dier, sailor,  officer,  or  other  person  not  hav- 
ing the  lawful  right  to  pledge  or  sell  the  same, 
shall  be  fined  not  more  than  $500,  and  im* 
prisoned  for  not  more  than  two  years." 
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Under  the  foregoing  statutes  a  civilian  who 
knowingly  purchases  or  receives  public  prop- 
erty of  a  soldier  or  sailor  is  liable  to  fine  and 
imprisonment.  U.  S.  v.  Hart,  146  Fed.  *202; 
U.  S.  V.  Koplik,  165  Fed.  919;  U.  S.  v.  Smith, 
156  Fed.  859;  Lobosco  v.  U.  S.  183  Fed.  742, 
106  C.  C.  A.  476;  Ontai  v.  U.  S.  188  Fed. 
310,  110  C.  C.  A.  288.  And  see  the  reported 
case. 

In  U.  S.  v.  Koplik,  155  Fed.  919   (decided 
under  Rev.  St.  §  5438)   it  was  held  that  the 
word '"knowingly"  as  used  in  the  statute  did 
not  require  actual  knowledge,  the  inquiry  be- 
ing whether  when  the  property  was  offered 
for  pledge,  the  person  receiving  it  took  the 
precautions  which  a  prudent  and  reasonable 
man  would  take  to  ascertain  whether  the  sol- 
diers were  in  the  service.     The  court  said: 
'The  section  under  which  the  defendant  is 
charged  speaks  of  this  particular  matter  in 
the  following  language:     *Any   person   who 
knowingly   purchases   or   receives   in   pledge 
for  any  obligation  or  indebtedness  from  any 
soldier,  clothes  or  other  public  property   [I 
have  left  out  the  other  words  that  do  not 
apply  to  this  particular  matter],  such  soldier 
not  having  the  lawful  right  to  pledge  or  sell 
the  same.'    As  to  that  last  clause,  'not  having 
the  lawful  right  to  pledge  or  sell,*  the  word 
'knowledge'    or    *knowing*    does    not    apply. 
Whether  the  soldier  had  a  right  is  a  question 
of  fact.    If  the  soldier  did  not  have  the  right, 
then  the  property  could  not  be  legally  sold, 
and    if    a    person    buys    that    property    he 
buys    it    with    the    prospect    of    its    being 
seized.      He    buys    it    running    the    chances 
of    being    shown    to    have    had    knowledge 
that  he  was  purchasing  it  from  a  soldier, 
or  under  such  circumstances  that  the  word 
'knowledge'  applies,  and  he  takes  his  chances 
as    to    whether    the    person    had    the    law- 
ful right  to  pledge  or  sell  the  same.     The 
word  *kn owing'  applies  only  to  the  question 
as  to  whether  the  man  who  purchased  and  re- 
ceives in  pledge  the  property  knew  thai  the 
person  offering  it  was  a  soldier.     You  see, 
a  soldier  might  be  sent  to  sell  something  that 
might  have  been  condemned,  and  having  the 
lawful  right  to  sell  that,  knowledge  as  to 
whether  he  waa  a  soldier  or  not,  if  all  the 
circumstances  were  understood,  would  have 
nothing  to  do'with  the  case.    But  if  he  did  not 
have  the  lawful  right  to  sell   (and  I  charge 
you  these  soldiers  did  not  have,  as  a  matter 
of  law,  any  right  to  pledge  or  sell  this  cloth- 
ing until  their  enlistment  had  been  termi- 
nated bv  either  court-martial  or  honorable  dis- 
charge) ,  if  they  did  not  have  the  right  to  sell, 
then  the  question  comes  down  to  the  trans- 
action with  the  person  with  whom  they  were 
dealing,  and  the  sole  question  is  whether  he 
knew,  or  whether  he  acted  with  such  disregard 
of  the  circumstances  that  he  did  not  try  to  find 
out.  whether  the  man  was  a  soldier.    To  con- 


vict the  defendant,  you  must  be  satisfied  as  to 
this  from  the  evidence  beyond  a  reasonable 
doubt.  Of  course,  there  are  two  ways  of  look- 
ing at  the  matter  to  start  with.  It  is  possi- 
ble for  you  to  determine  that  the  soldier's 
story  is  true,  and  that  the  defendant  knew 
that  these  men  were  soldiers.  It  is  possible 
as  well  for  you  to  determine  that  the  defend- 
ant's story  is  true,  and  that  he  in  good  faith 
believed  that  they  were  discharged  soldiers. 
Those  are  the  two  extremes.  Whichever  way 
you  make  up  your  mind,  if  you  arrive  at 
either  one  of  those  conclusions,  that  way  your 
verdict  will  go.  But  if  you  should  believe, 
as  told  by  the  soldiers,  that  they  went  in 
and  offered  their  clothing  to  be  pawned,  that 
they  said  nothing  as  to  whether  they  were 
discharged  soldiers,  or  whether  they  said  that 
they  were  discharged  soldiers,  and  the  defend- 
ant knew  better,  or,  whatever  you  find  as  to 
the  facts  of  that,  if  the  defendant  had  reason, 
as  a  reasonable  man,  to  know  that  he  was 
dealing  with  a  soldier,  or  to  make  further 
inquiry,  if  he  had  no  regard  for  whether  the 
soldier  had  been  discharged  or  not,  if  he  dis- 
regarded taking  the  precautions  a  reasonable 
man  would,  so  that  he  could  be  charged  with 
knowing  (if  he  had  attempted  to  find  out) 
that  he  was  dealing  with  a  soldier,  then  he 
is   responsible    under   this    statute." 

In  U.  8.  V.  Smith,  156  Fed.  869,  wherein 
the  defendant  was  found  guilty  of  purchas- 
ing or  receiving  in  pledge  an  army  blanket^ 
the  court  said:     "You  will  observe  that  the 
provisions  of  this  statute  apply  to  persons 
who  knowingly  purchase  or  receive  in  pledge 
any  of  the  kinds  of  property  described  here 
from  a  soldier,  ofilcer,  or  sailor  in  the  service 
of  the  United  States.     The  elements  of  the 
crime  are  guilty  knowledge  and  the  actual 
purchase  of  and  receiving  in  pledge  the  kind 
of  property  named  and  receiving  it  from  a 
person  in  the  military  service  of  the  United 
States.    All  those  things  are  necessary  to  be 
proven  in  order  to  make  it  a  criminal  case. 
The  guilty  knowledge  that  is  a  necessary  ele- 
ment of  the  crime  is  not  knowledge  that  the 
act  is  unlawful.     The  law  does  not  pennit 
ignorance  of  the  provisions  of  the  law  to  avul 
as  a  defense  in  any  case,  but  the  knowledge 
must  be  knowledge  of  the  facts,  knowledge 
that  the  property  offered  for  sale  or  pledge 
is  the  military  stores  or  property  of  the  Unit- 
ed States — ^that  is,  arms,  clothing,  or  prop- 
erty that  is  provided  by  the  United  States  for 
use  in  the  military  service,  and  knowledge 
that  the  person  offering  to  sell  or  to  pledge  it 
is  a  person  in  the  military  service  at  the  time. 
It  will  be  necessary,  therefore,  to  warrant 
a  verdict  finding  this  defendant  guilty  of  the 
crime  charged  in  this  indictment  in  either  one 
of  the  counts,  for  the  jury  to  find  that  the 
evidence  convinces  beyond  a  reasonable  doubt 
that  this  defendant  did  knowingly  purchase  or 
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receiTe  m  pledge  the  blanket  specified  in  the 
indictment  from  a  person  who  was  then  in 
the  seryice  of  the  United  States  as  a  soldier." 

In  Lobosco  v.  U.  S.  183  Fed.  742,  106  O. 
C.  A.  476,  it  was  held  that  the  equipment 
of  a  soldier  or  sailor  in  the  service  is  public 
property,  the  title  remaining  in  the  govern- 
ment, whether  it  is  in  the  possession  of  the 
soldier  or  in  a  depot.  See  to  the  same  effect 
U.  S.  v.  Hart,  146  Fed.  202.  Therefore,  the 
fact  that  the  goods  purchased  or  received  in 
pledge  were  issued  as  part  of  the  clothing 
allowance  of  a  soldier  or  sailor  is  no  defense 
to  a  prosecution  under  the  statute.  U.  S. 
T.  Hart,  146  Fed.  202;  Lobosco  v.  U.  S.  188 
Fed,  742,  106  C.  C.  A.  476;  Ontai  v.  U.  S. 
188  Fed.  810,  110  C.  C.  A.  288.  Compare  U. 
S.  Y.  Michael,  153  Fed.  600.  In  Lobosco  y. 
U.  S.  supra,  it  was  said:  "It  is  assigned  as 
error  that  the  court  did  not  dismiss  the  in- 
aietment  on  the  ground  that  the  goods  pur- 
chased were  not  a  part  of  the  equipment  of 
the  marines,  because  they  were  furnished  to 
them  under  their  clothing  allowance.  There 
are  two  conflicting  decisions,  both  in  district 
courts,  as  to  the  status  of  articles  issued  to 
the  soldier  or  sailor  under  his  clothing  allow- 
ance, viz.,  U.  S.  v.  Michael,  153  Fed.  600,  and 
U.  S.  v.  Hart,  146  Fed.  202.  We  concur  with 
the  conclusion  in  the  Hart  case,  for  reasons 
which  are  sufficiently  set  forth  in  the  earlier 
part  of  this  opinion.  The  circumstance  that 
in  re-enacting  section  6438  or  part  of  the 
Federal  Penal  Code  (seetion  35)  Congress  has 
added  the  words,  'whether  furnished  to  the 
soldier,  sailor,  officer  or  person  under  a  cloth- 
ing allowance  or  otherwise,'  is  not  important. 
It  was  a  mere  matter  of  precaution  in  view  of 
the  two  conflicting  decisions  last  above  cited." 

In  U.  S.  V.  Brown,  1  Mason  151,  24  Fed. 
Cas.  No.  14,669,  arising  under  an  early  act 
(Act  of  March  16,  1802  c.  9,  §  10),  which 
provided  that  any  person  purchasing  the 
arms,  uniform,  or  clothing  from  a  soldier 
should  be  liable  to  fine  or  imprisonment,  it 
was  held  that  in  order  to  render  the  purchaser 
liable  it  must  be  shown  that  the  soldier  had  a 
special  property  right  in  the  equipment  by 
reason  of  his  service  and  that  if  his  possession 
was  unlawful  the  person  purchasing  the  prop- 
erty would  not  he  held  guilty  as  the  property 
would  not  be  in  the  lawful  possession  of  the 
soldier  within  the  meaning  of  the  aot. 
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Kentucky  Court  of  Appeals — ^March  24,  1016. 
169  Ky.  410;  183  S.  W.  043. 


Taacation    ->-    Exemptions    —    Property 
Used  for  Religions  Purposes. 

The  trustees  of  a  congregation  entered  into 
a  contract  reciting  that,  pursuant  to  a  vote 
of  the  congregation,  they  sold  and  agreed  to 
convey  to  defendant  the  property  of  the 
church  in  consideration  of  the  sum  of  $350,- 
000,  $100,000  to  be  paid  in  cash  upon  execu- 
tion of  the  agreement,  the  remainder  to  be 
paid  as  it  might  be  needed  to  make  payments 
upon  the  contract  for  a  new  church,  the  con- 
gregation to  retain  possession  of  the  property 
sold  until  the  new  church  was  completed.  It 
is  held  that  title  to  the  premises  passed  to 
defendant,  and  he  became  at  least  the  equi- 
table owner,  and  so  under  Ky.  St.  §  4023, 
declaring  that  it  shall  be  the  duty  of  the 
holder  of  the  equitable  title  to  list  the  prop- 
erty and  pay  the  taxes  thereon,  whether  the 
property  be  in  possession  or  not,  defendant 
was  liable  for  taxes  on  the  property.  • 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  as  defendant  received  compen- 
sation for  all  moneys  paid  to  the  church,  he 
cannot  escape  taxation  on  the  theory  that 
the  premises  being  used  for  religious  wor- 
ship were  exempt  under  Const.  §  170,  and 
Ky.  St.  §  4026,  exempting  property  used  for 
religious  worship  from  payment  of  taxes. 

[See  note  at  end  of  this  case.] 

Same. 

Where  defendant  entered  into  a  contract  to 
purchase  the  property  of  a  church  congrega- 
tion paying  about  one-third  of  the  considera- 
tion in  cash  and  agreeing  to  pay  the  remain- 
der on  demand,  and  the  congregation  retained 
a  lien  on  the  property,  possession  of  which  it 
was  to  retain  until  its  new  building  was  com 
pleted,  the  contract  was  valuable  "property" 
.subject  to  taxation. 

[See  note  at  end  of  this  case.] 

Same. 

Exemption  from  taxation  is  a  privil^e 
which  does  not  follow  the  property.  There- 
fore on  disposition  of  property  used  for  reli- 
gious worship  the  exemption  from  taxation 
does  not  follow  the  property. 

[See  note  at  end  of  this  case.] 

Same* 

Under  Const.  §  170,  exempting  from  taxa- 
tion places  actually  used  for  religious  wor- 
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ship  and  parsonages  occupied  as  a  home  for 
the  minister,  a  church  congregation  desiring 
a  more  suitable  place  for  religious  worship 
will  not  be  taxed  on  funds  to  be  invested  in 
a  new  place  of  worship,  which  were  derived 
from  the  sale  of  its  old  premises,  notwith- 
standing the  contract  of  sale,  which  provided 
for  payments  by  the  purchaser  as  needed,  al- 
lowed the  congregation  to  retain  possession 
of  its  original  property  until  the  new  church 
should  be  ready  for  occupancy ;  it  being  with- 
in the  spirit  of  the  constitution  to  exempt 
from  taxation  moneys  intended  to  be  devoted 
to  acquiring  a  place  of  religious  worship  as 
well  as  the  place  itself. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson 
county,  Chancery  Branch,  Second  Division. 

Consolidated  actions  by  Commonwealth  of 
Kentucky,  plaintifT,  against  First  Christian 
Church  of  Louisville,  Ky.,  and  against  John 
P.  Starks,  defendants.  Judgments  for  de- 
fendants. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Keversed. 

Roican  Hardin  for  appellants. 
H,  L.  StonCf  Henry  M.  Johnson  and  Af.  fif. 
Barker  for  appellees. 

[411]  Hurt,  J. — ^Xhese  two  causes  were,  by 
the  parties,  agreed  to  be  heard  and  deter- 
mined together. 

On  the  4th  day  of  February,  1909,  the 
appellee.  First  Christian  Church,  of  Louis* 
ville,  Kentucky,  which  is  a  corporation  cre- 
ated by  a  special  act  of  the  General  Assembly 
for  religious  purposes,  by  its  trustees,  entered 
into  a  contract  with  the  appellee,  John  P. 
Starks.  The  contract  was  reduced  to  writing 
and  subscribed  by  the  parties  and  delivered. 
The  contract  is  in  words  and  figures  as  fol- 
lows: 

■ 

This  Article  of  Agreement,  made  and  en- 
tered into  by  and  between  the  First  Christian 
Church  of  Louisville,  Kentucky,  by  its  trus- 
tees, Joseph  P.  Torbitt,  Henry  L.  Stone,  Wil- 
liam S.  Caldwell,  Thomas  J.  Minary,  and 
William  E.  Grinstead  (duly  authorized  and 
empowered  by  a  vote  of  the  congregation  of 
said  church  to  sell  the  property  of  said 
church  as  hereinafter  described)  and  John 
P.  Starks,  of  the  said  city  and  state. 

Witnesseth:  That  the  said  trustees  have 
this  day  sold  and  by  these  presents  do  sell 
and  agree  to  convey  to  said  Starks*  the  prop- 
erty of  said  church,  located  in  the  city  of 
Louisville,  Kentucky,  on  the  northeast  cor- 
ner of  Fourth  and  Walnut  streets,  fronting 
eighty -two  <82)  feet  on  Walnut  street,  and 
running  back  of  that  front  between  parallel 
lines  and  binding  on  Fourth  street  one  hun- 
dred and  sixty  (160)  feet  to  an  alley,  in  con- 


sideration of  which  said  Starks  agrees  and 
promises  to  pay  to  said  trustees  the  sum  of 
three  hundred  and  fifty  thousand  ($350,- 
000.00)  dollars,  as  follows,  to  wit:  He  will 
pay  one  hundred  thousand  ($100,000.00)  dol- 
lars, in  cash,  upon  the  execution  of  this  agree- 
ment, upon  which  the  church  will  allow  him 
interest  at  the  rate  of  3%  per  annum  from 
the  date  of  said  payment  until  the  delivery 
to  him  of  the  possession  of  said  property,  as- 
hereinafter  provided;  and  in  addition  to  said 
one  hundred  thousand  ($100,000.00)  dollars, 
he  will  pay  upon  demand  from  [412]  time 
to  time  such  sums  of  money  in  amounts  of 
five  thousand  ($5,000.00)  dollars,  or  multi- 
ples thereof,  as  shall  be  needed  from  time  to 
time  by  said  church  to  make  payments  upon 
the  construction  of  the  new  church  which  is 
to  be  built,  upon  which  payments,  in  excess 
of  said  one  hundred  thousand  ($100,000.00) 
dollars,  the  said  Starks  shall  be  credited  with 
interest  at  the  rate  of  5%  per  annum  from 
the  date  of  each  such  payments  until  the 
delivery  to  him  of  the  possession  of  said 
property,  as  hereinafter  provided;  and  when 
possession  of  the  property  herein  provided 
for  is  delivered  to  said  Starks  he  will  pay 
the  balance  of  tlie  purchase  price  in  cash,  or 
in  equal  payments  due  in  one  and  two  years,, 
respectively,  from  the  date  said  church  is 
vacated  and  possession  thereof  is  surrendered 
and  deed  made  therefor  to  said  Starks  by 
said  trustees,  with  interest  thereon  from  that 
date  at  the  rate  of  6%  per  annum  until  paid^ 
for  which  notes  will  be  given  by  said  Starks 
to  said  trustees  with  a  lien  retained  on  said 
property  to  secure  the  payment  thereof;  said 
balance  of  the  purchase  price  to  be  ascer- 
tained by  deducting  from  three  hundred  and 
fifty  thousand  ($350,000.00)  dollars  the  said 
sum  of  one  hundred  thousand  ($100,000.00) 
dollars  with  interest  at  the  rate  of  3%  per 
annum  from  the  date  of  its  payment  to  the 
date  of  ascertaining  said  balance,  and  de- 
ducting further  such  additional  sums  as  shall 
have  been  paid  by  said  Starks  prior  to  said 
settlement,  with  interest  on  each  of  them  at 
5%  per  annum  from  the  date  of  its  payment 
to  the  date  of  said  settlement,  and  deducting 
further  the  amount  of  the  present  usual  real 
estate  agent's  commission  for  the  sale  of  said 
property. 

It  is  further  agreed  between  the  parties 
aforesaid,  that  the  said  church  property  shall 
remain  in  the  possession  of  said  trustees  to- 
be  actually  used  for  religious  worship  until 
the  permanent  new  church,  which  is  to  be 
built  by  the  said  First  Christian  Church, 
shall  be  sufficiently  completed  for  religious 
worship  to  be  held  therein,  at  which  time 
they  will  vacate  the  property  covered  by  this 
contract  and  deliver  possession  thereof  and 
a  good  and  sufficient  deed  therefor  to  said 
John  P.  Starks,  and  at  which  time  the  bai- 
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asce  oi  said  purchase  price  will  be  ascer- 
tained and  paid,  or  notes  given  for  the  same, 
in  the  manner  hereinbefore  stated.  Should 
the  church  building  now  on  said  property  be 
wholly  or  partially  destroyed  by  fire  or  other- 
wise before  the  time  possession  [413]  is  to  be 
delivered,  as  hereinabove  provided  for,  such 
loss  shall  be  sustained  by  said  Starks,  but 
m-.^ntime  he  shall  have  the  right  to  insure 
said  building  from  loss  by  fire  for  his  own 
benefit. 

It  is  also  agreed  that  said  trustees  shall 
have  the  right  to  remove  from  said  property 
all  the  stone  work  in  front  of  the  church 
building  thereon,  including  the  stone  columns, 
and  to  remove  all  furniture,  the  organ,  seats, 
carpets,  and  any  other  movable  articles  that 
may  be  classed  as  furniture. 

In  Testimony   Whereof,   the  said  parties 
liereunto  confirm  this  agreement  by  subscrib- 
ing their  names  hereto  in  triplicate,  this  Feb- 
ruary 4,  1909. 
First  Christian  Church  of  Louisville,  Ky. 
By  J.  P.  Torbitt,     . 
Henry  L.  Stone,  • 
William  S.  Caldwell, 
Thomas  J.  Minary, 
William  E.  Caldwell, 
Trustees. 
John  P.  Starks. 

By  J.  P.  Torbitt,  Atty. 

The  property,  the  sale  of  which  was  evi* 
denceil   and   made  by  this   contract,   was  a 
ehuTth  and  attached  grounds,  which  had  been 
in  TJse  as  a  place  of  religious  worship,  by  the 
congregation  of  the  First  Christian  Church, 
for  many  years.    The  First  Christian  Church, 
under  the  terms  of  the  contract,  remained  in 
po^isession  of  the  property  and  used  it  for  a 
place  of  religious  worship  until  in  October, 
inil,  when  it  executed  a  deed  to  it  to  appel- 
lee. Starks,  and  delivered  the  possession  of 
the  property  to  him,  and  at  that  time  he  paid 
the  remaining  balance  of  the  purchase  price, 
which  he  had  agreed  to  pay  for  it.    Although, 
according  to  the  terms  of  the  contract,  he 
was  to  pay  $100,000.00  of  the  agreed  purchase 
price  upon  the  execution  of  the  contract,  he 
paid  only  $90,000.00  of  it  between  that  time 
and  September  1st,  1909.    The  $90,000.00  was 
made  in  two  payments,  one  of  which   was 
$85,000.00  and  the  other  $5,000.00.    Between 
September  1st,  1909,  and  September  1st,  1910, 
15,000.00  more  was  paid,  and  between  the 
latter  date  and  October  16th,  1911,  and  on 
the  latter  date  the  balance  of  the  purchase 
iDonej  was  paid.     On   the   latter  date  the 
First  Christian  Church,  by  its  trustees,  ex- 
«cnted  and  [414]  delivered  a  deed  of  convey- 
ance to  Starks  for  the  property. 

The  church  building  and  its  attached 
KTOunds,  which  had  been  purchased  by  Starks, 
vas  not  listed  nor  assessed  for  taxation,  in 


the  name  of  anyone,  foY  the  years  1910,  1911, 
and  1912.  The  appellant,  by  one  of  its  reve- 
nue agents,  instituted  a  proceeding  in  the 
county  court  for  Jefferson  county  against  the 
appellee,  Starks,  wherein  it  was  sought  to 
have  the  property  assessed  for  taxation  for 
state  and  county  purposes  for  the  said  years, 
as  the  property  of  appellee,  Starks.  He  re- 
sisted the  effort  and  the  county  court  sus- 
tained a  demurrer  to  the  proceeding  and  it 
was  dismissed.  Thereafter  appellant  ap- 
pealed to  the  circuit  court,  where  the  demur- 
rer was  again  sustained  and  the  statement 
and  proceedings  dismissed,  and  an  appeal  was 
had  to  this  court. 

The  contention  made  by  appellee  is,  that 
during  the  years  1909,  1910,  and  until  Octo- 
ber 16th,  1911,  the  property  was  owned  by 
the  First  Christian  Church  and  that  he  did 
not  become  the  owner  of  it  until  the  deed 
was  delivered  to  him  for  it,  on  the  last  men- 
tioned date,  and  not  having  an  interest  in  it, 
which  was  taxable,  on  the  dates  for  the  as- 
sessment of  property  for  purposes  of  taxa- 
tion, on  the  first  day  of  September  of  the 
years  1900,  1910,  and  1911,  respectively,  he 
cannot  be  made  liable  for  the  taxes  upon  it. 
An  examination  of  the  terms  of  the  contract 
between  the  appellees  does  not  leave  much 
space  for  this  contention  to  stand  upon. 
When  the  writing  undertakes  to  state  the 
chief  purposes  of  the  parties  to  it,  the  fol- 
lowing language  is  used: 

"That  the  said  trustees  have  this  day  sold 
and  by  these  presents  do  sell  and  agree  to 
convey  to  said  Starks  the  property  of  said 
church,  located,  etc.  ...  in  consideration 
of  which  said  Starks  agrees  and  promises  to 
pay  to  said  trustees  the  sum  of  three  hun- 
dred and  fifty  thousand  dollars,  etc." 

The  contract  likewise  provides,  that  in  tlie 
event  the  building  should  be  wholly  or  par- 
tially destroyed  by  fire  or  otherwise,  before 
the  possession  of  it  should  be  delivered  to 
Starks,  the  loss  should  fall  upon  him,  and 
that  he  might  insure  it  for  his  benefit,  and,, 
further,  provided  that  the  trustees  should 
have  the  right  to  remove  from  the  property 
all  the  stone  work  in  front  of  the  church 
building  thereon,  including  the  stone  col- 
umns, and  all  the  furniture,  including  the 
organ,  seats,  carpets,  [415]  and  other  mova- 
ble articles,  which  might  be  classed  as  furni- 
ture. The  purchase  price  was  to  be  paid  as 
follows:  $100,000.00  upon  the  execution  of 
the  contract,  and  the  remainder  in  sums  of 
$5,000.00  and  multiples  of  that  sum,  upon 
demand  of  the  trustees,  as  it  might  be  needed 
from  time  to  time  to  make  payments  upon 
the  construction  of  a  new  church  to  be  built, 
and  upon  the  execution  of  the  deed  and  the 
delivery  of  the  property  to  him,  Starks  waa 
to  pay  any  balance  of  the  purchase  price 
remaining  unpaid  or  execute  his  notes  for 
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same,  with  a  lien  upon 'the  property  to  secure 
their  payment.  The  possession  was  to  be 
given .  when  a  new  church  building,  to  be 
erected  by  the  trustees,  should  be  ready  for 
use  for  religious  worship,  when  the  property 
purchased  by  Starks  should  be  vacated. 
These  provisions  negative  the  contention  that 
it  was  not  a  sale  of  the  property,  or  that 
the  parties  had  any  other  thing  in  contempla- 
tion. There  was  no  condition  provided  for 
upon  which  either  of  the  parties  could  escape 
the  obligations  imposed  by  the  contract,  and 
there  was  no  event  provided  for,  upon  the 
happening  of  which,  that  either  of  the  ap- 
pellees could  be  released  from  performing  the 
obligations  which  it  imposed  upon  them. 
Either  of  the  appellees  could  enforce  the 
terms  of  the  contract  as  against  the  other. 
The  transaction,  so  far  as  vesting  the  equita- 
ble title  to  the  property  in  appellee,  Starks, 
is  not  distinguishable  from  the  ordinary  sale 
of  real  estate  by  the  execution  and  delivery 
of  a  title  bond.  It  made  Starks  the  real  or 
equitable  owner  of  the  property.  The  legal 
title  was  left  to  the  church,  which,  under  the 
terms  of  the  contract,  it  could  be  compelled 
to  transfer  to  Starks. 

Section  4023,  Kentucky  Statutes,  provides: 

"The  holder  of  the  legal  title,  and  the 
holder  of  the  equitable  title,  and  the  claimant 
or  bailee  in  possession  of  the  property  on  the 
first  day  of  September  of  the  year  the  assess* 
ment  is  made  shall  be  liable  for  taxes  thereon, 
but,  as  between  themselves,  it  shall  be  the 
duty  of  the  holder  of  the  equitable  title  to 
list  the  property  and  pay  the  taxes  thereon, 
whether  the  property  be  in  possession  or  not 
at  the  time  of  the  payment,  etc." 

Construing  this  statute,  this  court  held,  ^n 
the  case  of  Bond  v.  Brand,  115  Ky.  634,  115 
Ky.  682,  74  S.  W.  673,  that  the  purchaser  of 
real  estate  at  a  decretal  sale,  made  before 
the  period  for  assessing  the  property  for 
taxation,  and  where  the  report  of  the  sale 
was  not  filed  until  thereafter,  and  [416]  its 
confirmation  did  not  occur  until  after  the 
assessing  period,  and  possession  was  not 
given  until  after  the  period  for  assessment, 
nevertheless  the  purchaser  became  the  equi- 
table owner  of  the  property  upon  the  date 
of  his  bid,  and  the  execution  of  his  bond  for 
the  purchase  money,  and  the  property  was 
properly  assessed  against  him  at  the  assess- 
ing period,  which  intervened  between  his  bid 
and  the  confirmation  of  the  sale  and  delivery 
of  the  possession. 

In  Hughes  V.  McCreary,  86  S.  W.  622,  27 
Ky.  L.  Rep.  666,  McCreary  sold  to  Hughes  a 
tract  of  land  in  July,  1902,  and  the  transac- 
tion was  evidenced  by  a  writing,  which  stated 
the  amount  of  money  to  be  paid  for  the  land, 
the  time  when  it  was  to  be  paid,  and  when 
the  deed  was  to  be  made  and  the  possession 
of  the  land  delivered.    The  first  payment  of 


the  purchase  money  was  to  be  made  <m 
Mardi  Ist,  after  the  making  of  the  contract, 
and  notes  were  then  to  be  executed  for  the 
balance  of  the  purchase  price,  and  the  deed 
was  then  to  be  executed  and  delivered,  and 
possession  given  *of  the  property.  It  was 
held,  that  being  the  equitable  owner  of  the 
land  from  the  date  of  the  contract,  it  was 
the  duty  of  Hughes  to  list  the  land  for  taxa- 
tion at  the  assessing  period  following  the 
making  of  the  contract,  and  to  pay  the  taxes 
thereon.    The  court,  in  that  case,  said: 

"By  the  terms  of  the  section  (section  4023, 
supra),  the  holder  of  the  equitable  title 
should  list  the  property  and  pay  the  taxes 
thereon.  On  the  15th  of  September  (the 
then  assessing  period)  the  legal  title  to  the 
property  was  in  the  appellee,  S.  C.  McCreary, 
and  the  equitable  title  was  in  Hughes.  In 
equity  he  had  the  right  to  compel  the  appel- 
lee to  convey  the  property  to  him  by  a  com- 
pliance upon  liis  part  with  the  terms  of  the 
sale.  Hughes  did  not  have  the  legal  title  to 
the  property,  and  the  effect  of  the  transac- 
tion was  .to  vest  him  with  the  equitable  title 
thereto.  It  is  our  opinion  that  Hughes  held 
the  equitable  title  to  the  property,  and  he 
should  have  listed  it  for  taxation  and  paid 
the  taxes  thereon." 

In  the  light  of  the  plain  terms  of  the  stat- 
ute, and  the  decisions  of  this  court,  supra,  it 
does  not  seem  that  there  could  be  any  doubt 
of  the  liability  of  the  appellee,  Starks,  for 
the  taxes  upon  the  property  for  the  years 
sued  for,  but  the  contention  is  made,  that  at 
each  of  the  assessing  periods  for  taxation, 
for  the  years  sued  for,  Starks  was  not  in 
the  possession  of  the  property,  but  that  it 
was   in    [417]    the   possession    of   the  First 
Christian  Church  at  said  times,  and  was  '*a 
place  actually  used  for  religious  worship," 
and   hence   was  exempt   from    taxation   for 
state  and  county  purposes,  under  the  provi- 
sions of  section  170,  of  the  constitution,  and 
section  4026,  Ky.  Statutes.     It  will  be  ob- 
served, that  in  accordance  with  section  4023, 
supra,  and  Hughes  v.  McCreary,  &c.,  supra, 
and  Bond  v.  Brand,  supra,  the  possession  of 
the  property  is  not  a  controlling  factor  in 
determining    the    liability    of    an    equitable 
owner   of   property    for   the   taxes  thereon. 
The  statute,  in  fact,  expressly  provides,  that 
the    equitable    owner    shall    pay    the   taxes, 
whether  the  property  be  in  possession  or  not. 
However,  in  Louisville  v.  Wernc,  80  S.  W. 
224,  25  Ky.  L.  Rep.  2196,  this  court  held, 
that  it  was  the  use  of  the  property,  and  not 
the  ownership,  which  determined,  under  sec- 
tion 170,  of  the  constitution,  whether  or  not 
it  was  exempt  from  taxation.     By  section 
170,  supra,  among  other  things,  the  following 
property  is  exempt  from  taxation: 

^'Places  actually  used  for  religious  worship 
with  the  grounds  attached  thereto  and  used 
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and  appjrtenaat  to  the  house  of  worship, 
not  exceeding  one-hall  acre  in  cities  and 
towns,  and  not  exceeding  two  acres  in  the 
country." 

In  Louisville  t.  Werne,  supra,  Werne  was 
the  owner  of  a  lot,  which  he  had  leased  to  a 
church  for  a  period  of  twenty  years,  free  from 
the  payment  of  rents  for  its  use,  to  be  used 
as  a  place  for  religious  worship.  The  church 
used  it  as  a  ''place  actually  used  for  religious 
worship."  Weme  nor  anyone  else  received 
anything  for  its  use,  in  the  way  of  rent  or 
anj  gain.  It  was  attempted  to  make  him 
liable  for  the  taxes  upon  it.  It  was  held, 
that  as  its  use  was  for  religious  worship, 
alone,  it  was  exempt  from  taxation.  The 
court,  in  the  case,  supra,  said: 

"It  is  the  use  of  the  property  and  not  the 
ownership  which  determines  the  question  of 
exemption.  To  hold  that  the  congregation 
must  be  the  absolute  owner  of  the  property 
u^ed  exclusively  for  religious  worship,  in 
order  to  create  the  exemption,  would  be  to 
in;c;:t  words  into  the  constitution  and  to 
narrow  the  exemption  which  it  expressly 
makes.  .  .  .  It  is  shown  that  Werne  gets 
no  rent  from,  the  property,  and  it  is  there- 
fore not  held  for  corporate  or  private  profit 
nor  used  nor  employed  for  gain  by  any  per- 
son or  corporation." 

[418]  The  foregoing  opinion  is  fully  con* 
curred  in,  but  in  the  language  of  the  opinion, 
if  the  property  had  not  been  used  "exclu- 
sively" for  religious  worship,  or  if  Werne 
had  received  rent  for  it,  would  it  have  been 
exempt  from  taxation,  within  the  letter  or 
spirit  of  the  constitution?  If  property, 
which  is  owned  by  an  individual,  and  which 
is  ''a  place  actually  used  for  religious  wor- 
ship*' one  day  in  the  weelc,  and  the  remaining 
six  days  should  be  used  by  the  owner  in  a 
gainful  occupation,  would  it  be  exempt  from 
taxation?  If  property  is  owned  by  a  reli- 
gions sect,  or  for  that  matter  owned  by  any- 
one, and  is  actually  used  for  religious  wor- 
ship, and  no  one  receives  any  rent  or  com- 
pensation for  its  use,  and  no  one  gets  any 
gain  or  profit  for  its  use,  there  is  no  doubt 
of  its  being  exempt  from  taxation,  but  a  ref- 
erence to  the  provisions  of  section  170,  supra, 
in  which  are  set  out  the  different  properties 
which  are  exempt  from  taxation,  it  will  be 
found  that  there  runs  through  it  a  purpose 
not  to  exempt  from  taxation  any  property 
which  is  employed  or  used  for  gain,  by  any 
person  or  corporation,  except  the  household 
goods  of  persons  witii  families,  and  crops 
produced  in  the  year  of  the  assessment  and 
in  the  hands  of  the  producer. 

No  one  would  seriously  insist  that  the  con- 
etitntional  exemption  from  taxation  would 
a}}ply  to  property  which  the  owner  uses  to 
let  to  rent  to  a  religious  body,  to  be  used 
for  religious  worship,  and  the  mere  state- 
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ment  of  such  a  proposition  is  sufficient  to 
show  that  the  constitutional  provision  has 
no  application  to  such  a  state  of  case,  and 
that  such  was  not  in  the  contemplation  of 
the  makers  of  the  constitution.  So,  it  seems 
that  if  appellee,  Starks,  employed  or  used 
the  property  purchased  by  him  for  gain,  by 
entering  into  such  an  arrangement  with  the 
trustees  of  the  First  Christian  Church,  that 
he  was  remunerated  by  the  church  for  its  use 
of  the  property  for  religious  worship,  the  use 
he  made  of  the  property  was  one  by  which 
he  received  compensation  for  its  use,  and  the 
use  to  which  he  put  it  was  not  for  religious 
worship.  When  one  lets  his  property  for 
rent  the  use,  which  he  is  making  of  it,  as 
the  owner  cannot  be  said  to  be  a  use  for 
religious  worsliip.  The  contract  by  which  he 
purchased  the  property  provided,  that  the 
church  should  remain  in  possession  and  use 
it  for  a  place  of  religious  worship  until  a 
new  church,  to  be  erected  by  it,  should  be 
ready  for  occupancy,  but  it,  also,  provided 
that  the  pries  to  [419]  be  paid  for  the  prop- 
erty should  be  $350,000.00;  that  $100,000.00 
of  this  amount  should  be  paid  at  once,  and 
the  remainder  was  to  be  paid  in  sums  of 
$5,000.00  and  multiples  thereof,  upon  de- 
mand, as  it  might  be  needed  In  the  erection 
of  the  new  church.  Upon  the  first  $100,- 
000.00  to  be  paid,  at  once,  the  church  was  to 
pay  Starks  three  per  centum  per  annum  from 
the  date  of  its  payment  until  the  final  set- 
tlement, when  the  new  church  could  be  occu* 
pied,  and  the  property  delivered,  and  five  per 
centum  per  annum  was  to  be  paid  upon  all 
the  other  sums  paid  before  the  final  settle- 
ment, up  to  the  time  of  such  settlement.  At 
such  settlement,  Starks,  was,  also,  to  be 
credited  by  the  usual  real  estate  agent's  com- 
mission for  making  a  sale  of  real  estate.  At 
the  settlement  made  on  October  16th,  1911, 
the  three  per  centum  per  annum  on  the 
$100,000.00,  and  the  five  per  centum  per 
annum  on  the  other  sums  paid  before  that 
time  amounted  to  the  sum  of  $11,332.31,  and 
the  amount  credited  for  the  usual  real  estate 
agent's  commission  was  $7,125.00,  making  in 
all  the  sum  of  $18,457.34,  by  which  Starks 
received  credit  upon  the  contract  price.  He 
says  that  he  considered  that  he  was  only 
giving  $342,875.00  for  the  property,  which 
'  was  the  contract  price  less  $7,125.00,  the 
amount  of  the  usual  agent's  commission. 
However,  the  proof  shows  that  the  church 
was  refusing  to  consider  any  price  for  the 
property  less  than  $350,000.00,  and  that  was 
the  agreed  price  stated  in  the  contract.  It 
is  difficult  to  conclude  that  tlie  sum  by  which 
he  was  given  credit  was  for  any  other  pur- 
pose than  to  compensate  him  for  the  use  of 
the  property  while  the  church  remained  in 
possession  of  it,  since  the  sums  paid  by  him 
were  not  loans,  but  each  of  them  was  due 
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and  owing  by  him  to  the  church,  at  the  time 
tliey  were  paid,  and  his  obligation  to  the 
church  to  pay  the  purchase  price  did  not  bear 
interest.  It  therefore  appears  that  the  cir- 
cuit and  county  courts  were  in  error  in  sus- 
taining the  demurrer  to  the  statement  of 
appellant. 

The  proceedings  in  the  county  court  against 
the  First  Christian  Church  to  assess  the  value 
of  the  contract  between  the  appellees  for  the 
sale  of  the  church  buildings  and  grounds,  for 
taxation,  as  against  the  church,  resulted  in 
a  judgment  of  the  county  court  to  the  effect, 
that  the  contract  was  property  subject  to 
taxation,  and  that  the  value  of  it  on  Septem- 
ber 1st,  1909,  was  $210,745.98,  and  on  Sep- 
tember 1st,  1910,  its  value  was  [420]  $220,- 
576.04,  and  adjudged  that  the  church  be  as- 
sessed with  said  sums  for  taxation  as  of 
those  dates,  respectively.  The  circuit  court, 
upon  appeal,  reversed  the  judgment  of  the 
county  court  and  dismissed  the  statement  of 
appellant,  and  it  has  appealed. 

The  contention  on  the  part  of  appellant 
is,  that  the  contract  is  property;  that  all 
property  is  taxable,  which  is  not  exempt 
therefrom  by  reason  of  section  170,  of  the 
constitution;  and  that  the  contract  is  not 
exempt  under  the  provisions  of  that  instru- 
ment. 

The  contention  of  appellee.  First  Christian 
Church  is,  that  the  contract  is  for  the  sale 
of  a  place  actually  used  for  religious  wor- 
ship, and  being  then  used  for  religious  wor- 
ship, and  is,  therefore,  exempt  from  taxation; 
that  out  of  the  first  $100,000.00  paid  upon 
the  contract,  it  had  purchased  a  site  for  the 
new  church  building,  which  it  mentioned  in 
the  contract  as  being  in  contemplation,  and 
h.ad,  at  the  time  of  the  filing  of  its  answer, 
been  engaged  about  one  year  in  erecting  the 
new  church  building  to  be  used  by  it  as  a 
place  of  religious  worship,  but  which  was 
then  not  completed,  and  that  the  new  place 
it  was  preparing  for  worship  had  been  as- 
sessed for  taxation  as  of  September  1st,  1909, 
and  September  Ist,  1910,  and  it  had  fully 
paid  the  taxes  thereon;  that  the  property 
covered  by  the  contract  was,  at  the  time  of 
the  sale,  worth  only  $325,000.00  and  that  the 
consideration  received  by  Starks,  for  execu- 
tion of  the  contract  being  worth  only  $325,- 
000.00,  and  he  having  agreed  to  pay  $350,- 
000.00  therefor,  and  that  the  church  building 
and  grounds  being  exempt  from  taxation, 
that  the  contract  was  worth  only  $18,000.00 
to  the  church;  that  the  church  property,  for 
the  sale  of  which  the  contract  was  made, 
being  exempt  from  taxation,  it  was  as  if 
taxes  had  been  paid  thereon,  and  a  taxation 
of  the  contract  would,  therefore,  be  double 
taxation;  that  the  contract  was  really  not 
property  subject  to  taxation.  That  the  con- 
tract was  valuable  property,  and  that  prop- 
erty of  such  kind  is  ordinarily  subject  to 


taxation,  there  is  no  doubt.  It  was  the  obli- 
gation of  a  solvent  man,  secure  by  a  lien 
upon  the  property  to  pay  the  church  the  sum 
of  $350,000.00— $100,000.00  of  which  was  im- 
mediately due  and  the  remainder  was  due 
upon  demand.  It  was  an  obligation  which 
was  capable  of  enforcement  by  legal  proceed- 
ings, if  necessary. 

In  Com.  V.  Kentucky  Distillers,  etc.  Co.  143 
Ky.  323,  136  S.  W.  1032,  this  court  said : 

[421]  *'Any  existing,  enforceable,  collecti- 
ble demand  that  one  person  has  against  an- 
other or  against  property  upon  which  it  is  a 
lien,  or  out  of  which  it  can  be  collected,  is 
property." 

The  same  doctrine  was  held  in  Gish  v. 
Shaver,  140  Ky.  647,. 131  S.  W.  615. 

Exemption  from  taxation  is  a  privilege 
which  does  not  follow  property  when  it  is 
sold  and  goes  into  the  hands  of  persons  or  is 
applied  to  uses,  for  whom  or  for  which  no 
constitutional  provision  provides  for  it  an 
exemption  from  taxation.  The  contention 
that  the  property  being  exempt  from  taxa- 
tion, that  sucli  state  would  be  the  same  as 
if  the  taxes  had  been  paid  upon  it,  and  that 
to  tax  the  obligation  given  for  the  sale  price 
of  it  would  therefore  be  double  taxation,  doe^ 
not  seem  to  be  meritorious.  It  is  not  dif- 
ferent from  the  every -day  transactions,  where' 
an  individual  purchases  property  and  gives 
his  note  for  it,  and  thereafter  the  property 
is  liable  for  taxation  in  his  hands,  and  his 
obligation  for  the  price  oj[  it  Is  liable  for 
taxation  in  the  hands  of  the  holder. 

It  can  only  be  inferred  from  the  terms  of 
tlie  contract  that  the  sums  of  money  which 
Starks   paid   in   settlement  of  the  purchase: 
price  of  the  property  sold  him  was  used  by 
the  church  authorities  in  the  purchase  of  a 
lot  and  the  erection  thereon  of  another  place 
to  be   actually  used   for  religious   worship. 
The   answer   alleges,   only,   that   out   of  the 
first  $100,000.00,  paid  on  the  contract,  that 
a  lot  was  purchased   for  the  erection  of  a 
place  of  worship,  and  that  the  church  had 
been  engaged  in  the  erection  of  the  buildings. 
upon  it  for  that  purpose  during  a  year  before 
the  filing  of  the  answer,  and  that  the  build- 
ing had  not  yet  been  completed.     The  aver* 
ment  that  the  church  had  been  assessed  for 
taxation  with  the  value  of  the  proposed  new 
place  of  worship  for  the  years  1910  and  191 U' 
and  had  paid  the  taxes  thereon,  is  denied  by 
the  reply,  and  there  is  no  proof  in  the  record 
to  support  the  averment.    This,  however,  does 
not  seem  to  be  a  material  question  for  con- 
sideration, as  the  county  court  did  not  assess, 
as  against  the  church,  for  taxation,  the  value 
of  any  portion  of  the  obligation  which  had 
already  been  paid  to  the  church,  at  either  of 
the  two  assessing  periods. 

The  exemption  of  property  from  taxation^ 
whicJi  is  owned  by  religious  societies,  snd 
provided  for  by  section  [422]  170,  of  the  con* 
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stitQtion,  in  addition  to  the  exemption  here- 
tofore quoted,  is  tlie  following: 

*'A11  parsonages  or  residences  owned  by  any 
religious  society  and  occupied  as  a  home,  and 
for  no  other  purpose,  by  the  minister  of  any 
religion,  not  exceeding  one-half  acre  of  ground 
in  towns  and  cities,  and  two  acres  of  ground 
in  the  country,  appurtenant  thereto." 

Thus,  it  appears  that  the  constitution 
makes  selected  the  property  owned  by  reli- 
gious societies,  to  be  exempt  from  taxation, 
consists  of  only  tw^o  items:  (1)  Places  actu- 
ally used  for  religious  worship,  etc.;  and  (2) 
parsonages  occupied  as  a  home  by  the  minis- 
ter, etc.  While  it  is  true  that  the  property 
owTied  by  religious  societies,  and  which  is 
exempt  from  taxation,  must  not  be  confound- 
ed with  that  of  institutions  of  "purely  public 
cliarity,"  as  it  has  been  held  by  this  court 
that  the  property  of  a  church  is  not  included 
within  the  exemption  allowed  for  institutions 
of  "purely  public  charity,"  and  while  it  had 
been  held  by  this  court,  in  Com.  v.  Thomas, 
119  Ky.  208,  83  S.  W.  672,  6  L.R.A.(N.S.) 
320,  26  Ky.  L.  Rep.  1128;  Broadway  Christian 
Oiurch  V.  Com.  112  Ky.  448,  66  S.  W.  32; 
and  Calvary  Baptist  Church  v.  Milliken,  148 
Ky.  580,  147  S.  W.  12,  that  the  only  property 
of  a  religious  society,  which  is  exempt  from 
taxation,  are  the  two  kinds  mentioned  in  sec- 
tion 170,  supra,  yet  the  precise  question  in 
this  case  has  never  been  determined  by  this 
court,  and  the  construction  to  be  placed  upon 
the  provision  as  applied  to  the  facts  of  thi$ 
case  should  be  one  supported  by  the  light  of 
reason,  and  not  one,  which  wQuld  lead  to  a 
defeat  of  the  purpose  for  which  the  constitu- 
tional provision  was  adopted. 

The  contract  between  the  appellees,  and  the 
proof  shows  that  the  property  which  was 
sold  to  SUrks  by  the  First  Christian  Church 
had  theretofore  been  exempt  from  taxation 
as  a  place  actually  used  for  religious  wor- 
ship." While  there  is  no  merit  in  the  con- 
tention that  the  proceeds  of  the  sale  of  the 
property,  which  is  exempt  from  taxation,  is, 
on  that  account,  exempt  when  it  is  sold  and 
the  proceeds  held  or  applied  to  other  pur- 
poses, but  it  is  a  matter  of  common  knowl- 
edge, that  religious  bodies,  seeking  to  estab- 
lish places  for  religious  worship,  are  obliged 
to  secure  fimds  for  the  purpose  of  purchas- 
ing the  grounds  and  erecting  the  necessary 
buildings  thereon,  and  that  the  negotiations 
necessary  for  the  consummation  of  such  a 
project  require*  time  for  their  doing.  The 
eiident  purpose  of  the  constitution  makers 
vas  to  exempt  [423]  ''places  actually  used 
for  religious  worship/'  and  it  does  hot  ap- 
pear to  be  consistent  with  the  letter  or  spirit 
of  section  170,  supra,  to  impose  taxes  upon 
funds,  which  have  been  donated  or  otherwise 
secured  by  the  members  of  a  religious  sect 
^hich  hold   some   other   obligations  to   pay 


same  with  the  present,  in  good  faith,  pur- 
pose to  presently  purchase  the  necessary 
grounds  and  erect  the  necessary  buildings 
thereon  for  the  purposes  of  religious  wor- 
ship, and  in  pursuance  of  such  intention  are 
presently  applied  to  such  purpose.  To  hold 
that  such  funds  are  liable  for  taxation  would 
be  to  rest  the  constitutional  exemption  upon 
a  very  narrow  and  inconsistent  basis. 

In  Louisville  v.  Weme,  80  S.  W.  224,  25 
Ky.  L.  Hep.  2106,  Werne  leased  his  lot  to  the 
Walnut  Street  Baptist  Church  to  be  used  for 
a  place  of  religious  worship,  on  March  3lBt, 
1890.  The  lot  had  no  building  upon  it,  but 
the  trustees  of  the  church  took  po:  .^esaion  oC 
the  lot  in  May  or  June,  1801,  and  moved  a 
house  upon  it  and  began  holding  services  in 
it.  An  attempt  was  made  to  subject  it  to 
taxation  for  the  year  1891,  the  assessing  pe- 
riod for  the  year  1891  being  September,  1800, 
at  which  time  there  was  no  building  on  the 
lot,  and  it  was  not  actually  used  for  religious 
worship  until  August,  1801.  This  was  before 
the  adoption  of  the  present  constitution,  and 
the  statute  upon  the  subject  of  exemptions 
from  taxation  exempted  "public  schools, 
churches,  and  all  property  of  seminaries,  asy- 
lums, hospitals,  infirmaries,  colleges,  and  all 
other  funds  devoted  to  charitable  purposes 
and   church   parsonages,  provided 

that  nothing  herein  shall  be  construed  as 
exempting  any  property  which  is  used  or  cm- 
ployed  for  the  gain  of  any  person."  In  that 
case  the  court  held  that  the  word  "funds," 
as  Hsed  in  the  statute,  was  used  in  the  sense 
of  capital,  and  held,  that,  although  the  lot 
did  not  have  a  church  upon  it  at  the  assess- 
ing period  of  September  Ist,  1890,  the  lot 
being  at  that  time  in  the  hands  of  the  trus- 
tees of  the  church  and  under  their  control 
and  with  no  right  to  use  it  for  any  other 
purpose,  except  for  a  church,  that  it  was  ex- 
empt from  taxation  under  that  statute. 

In  Com.  V.  Gray,  115  Ky.  665,  74  8.  W. 
702,  this  court,  in  construing  that  portioh  of 
section  170,  of  the  constitution,  which  ex- 
empts "institutions  of  education  not  used  or 
employed  for  gain  by  any  person  or  corpora- 
tion, and  the  income  of  which  is  devoted 
solely  to  the  [424]  cause  of  education,"  held 
that  the  word  "institution,"  as  there  used, 
was  not  simply  a  building  or  a  plant  or  a 
body  corporate,  but  it  was  that  which  might 
be  set  up,  provided,  ordained,  established,  or 
set  apart  for  a  particular  end,  and  that  a 
devise  in  a  will,  which  set  apart  sums  of 
money  and  the  income  of  it  to  be  used  exclu- 
sively, for  the  education  of  four  indigent  chil- 
dren, was  an  "institution"  within  the  mean- 
ing of  the  constitutional  provision,  without 
regard  to  the  particular  form  of  its  invest- 
ment. 

In  the  instant  case,  the  fact  that  the  con- 
tract sought  to  be  taxed  was  an  obligation 
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for  the  price  of  exempted  property  doea  not 
seem  to  be  material.  The  proceeds  of  the 
sale  of  the  exempted  church  property  were 
set  apart  by  the  church  by  the  contract,  for 
the  present  purpose  of  securing  the  necessary 
lot  and  erecting  the  necessary  buildings 
thereon  to  make  ''a  place  actually  used  for 
religious  worship." 

In  Com.  V.  Lebanon  Water  Works,  130 
Ky.  61,  112  S.  W.  1128,  20  L.R.A.(N.S.)  224, 
there  was  a  sinking  fund  in  the  hands  of  the 
commissioners  for  the  purpose  of  liquidating 
bonds  which  were  issued  to  purchase  the 
water  works.  The  water  works,  under  sec- 
tion 170,  of  the  constitution,  were  exempt 
from  taxation,  as  public  property.  The  sink- 
ing fund  commissioners  invested  the  fund  in 
their  hands,  which  was  to  be  held  and  used 
for  the  purpose  of  liquidating  the  bonds,  in 
taxable  bonds,  and  this  court  held  that  the 
iund,  nor  the  bonds  in  which  it  was  invested, 
could  be  lawfully  taxed. 

Applying  the  principles  Of  these  cases  to 
the  facts  of  the  instant  case,  the  spirit  and 
meaning  of  section  170,  supra,  would  exempt 
from  taxation  funds  held  by  a  church  for 
the  present,  in  good  faith,  purpose  of  secur- 
ing for  itself  a  place  actually  to  be  used  for 
religious  worship,  and  which  are  presently 
Invested  in  such  property.  In  the  instant 
case,  the  obligation  of  Starks  was  for  the 
payment  to  the  church  of  the  price  of  the 
property,  which  was  exempt  from  taxation, 
the  sale  was  made  for  the  purpose  at  once  of 
securing  a  more  desirable  place  for  religious 
worship  with  the  proceeds  of  such  sale. 
When  a  new  place  of  actual  religious  wor- 
ship was  secured,  and  the  funds  arising  from 
the  sale  invested  therein,  it  would,  without 
question,  be  exempt  from  taxation.  To  the 
extent  that  the  proceeds  of  the  obligation  of 
Starks  was  invested  in  another  place  of  reli- 
gious worship,  it  was  [425]  simply  the  chang- 
ing of  the  proceeds  of  the  sale  from  one  piece 
of  Exempted  property  to  another,  and  a  rea- 
sonable construction  of  the  constitutional 
provisions,  supra,  would  not  render  such 
proceeds  liable  for  taxation,  because  the  as- 
sessing period  should  catch  the  funds  de- 
signed to  provide  a  place  of  religious  worship 
between  the  exempted  piece  of  property,  out 
of  which  they  came,  and  the  one  into  which 
they  arc  to  be  presently  invested.  Such  funds 
are  the  representative  of  a  ''place  actually- 
used  for  religious  worship,"  and  without  such 
funds,  the  religious  body  could  not  acquire  a 
place  for  worship.  To  tax  such  funds  would 
defeat  the  purpose  of  the  exemption.  If  the 
church  made  use  of  any  of  the  funds,  for 
which  it  sold  its  church  building  and  grounds, 
for  any  purpose,  other  than  providing  it  with 
another  plnce  of  relij^ious  worship,  such  funds 
were  liable  for  taxation  for  the  year,  at  the 
assessing  period  of  which  the  church  had  such 


funds  on  hand  or  held  such  obligation  for 
them. 

Neither  the  judgment  of  the  county  nor  the 
circuit  court  is  in  accord  with  the  views 
herein  expressed.  The  county  court  was  ic 
error  in  holding  that  the  entire  value  of  the 
contract  was  taxable,  at  each  of  the  assessing 
periods  at  which  it  was  sought  to  be  as- 
sessed, and  the  circuit  court  in  holding  that 
no  part  of  the  value  of  the  contract  was 
assessable,  without  any  proof  as  to  whether 
the  proceeds  of  the  obligation  were  invested 
in  another  place  for  religious  worship,  or 
were  otherwise  used  by  the  church. 

For  the  reasons  indicated  the  judgment  in 
each  of  the  causes  is  reversed,  and  they  are 
remanded  for  proceedings  consistent  witb 
this  opinion. 

The  whole  court  sitting.  Chief  Justice  Mil- 
ler dissenting. 

On  Petition  fob  Rehbabino. 

171  Ky.  62;  186  S.  W.  880. 

(June  16,  1916.) 

[62]  Hurt,  J. — The  petition  for  rehearing 
calls  attention  to  the  fact,  'that  the  proceed- 
ing by  the  Commonwealth   against  the  ap- 
pellee, John  P.  Starks,  was  an  appeal  from  a 
judgment  by  which  a  demurrer  was  sustained 
to  the  petition  of  appellant,  and  expresses 
a  fear  that  under  [63]  the  terms  of  the  opin- 
ion, upon  the  return  of  the  case  to  the  court, 
below,  the  appellee  would  be  precluded  from 
filing  an  answer  and  offering  any  valid  de- 
fense, that  he,may  have,  based  upon  the  faci4 
of  the  controversy.    This  court  did  not  over- 
look the  fact,  that  the  question  before  it  was 
simply  whether  or  not  the  petition  stated  a 
cause  of  action.     The  opinion  was  written, 
bearing  in  mind,  the  elementary  rule,  that 
for  the  purposes  of  the  demurrer  the  truth 
of  the  allegations  of  the  petition  was  admit- 
ted, and  the  conclusions  of  the  opinion  are 
based  upon  that  presumption,  as  in  any  other 
case.     The  opinion  expressly  holds,  simply, 
that   the  demurrer  should  have  been  over- 
ruled.   It  was  in  nowise  intended  to  make  a 
final  adjudication  of  the  case  or  to  preclude 
any  valid  defense,  based  upon  the  facts  of  the 
controversy.     The  petition  for  rehearing  is 
therefore  overruled,  and  if  any  expressions  in 
the  opinion  are  susceptible  of  the  construc- 
tion, that  the  appellee  is  precluded  from  of- 
fering an  answer  and  presenting  any  valid 
defense,  based  upon  the  facts  of  the  contro- 
versy, the  opinion  is  modified  to  the  extent 
herein  stated. 


NOTE* 

The  reported  case  involves  the  applic*t^<>" 
of  a  constitutional  provision  exempting  from 
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taxation  ^places  actually  used  for  religious 
worship"  to  a  transaction  whereby  a  church 
edifice  was  sold,  the  price,  paid  in  instal- 
ments, was  devoted  to  the  erection  of  a  new 
church,  and  the  religious  society  remained  in 
possession  of  the  property  sold  and  used  it 
for  church  purposes  until  the  new  church  was 
iHimpleted.  It  appearing  that  the  grantee  of 
the  church  property  received  some  pecuniary 
return  from  the  transaction  during  the  period 
after  the  sale  and  while  the  building  was 
occupied  for  church  purposes,  it  is  held  that 
the  property  was  taxable  during  that  period. 
But  with  respect  to  the  funds  derived  from 
the  sale  it  is  held  that  they  were  not  taxable 
either  during  the  time  when  they  stood  as 
a  legal  obligation  due  to  the  religious  society 
or  after  their  payment  and  before  they  were 
devoted  to  the  purchase  of  the  new  church, 
it  appearing  that  the  design  was  at  all  times 
so  to  use  them.  The  question  what  is  in- 
cluded in  the  exemption  of  a  religious  institu- 
tion from  taxation  is  discussed  in  the  note 
to  St.  Paul's  Church  v.  Concord,  Ann.  Cas. 
1912A  350.  See  also  the  recent  case  of  Cole 
V.  State,  Ann.  Cas.  1916D  1256,  as  to  the 
effect  of  a  contract  of  sale  on  the  exemption 
of  church  property  from  taxation. 
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Wills  —  ContMt  —  Persona  Entitled  to 
Contest  —  Interest* 

A  will  contest  as  authorized  by  an  inter- 
ested person  under  Rev.  St.  1900,  §  555,  can 
be  brought  only  by  one  having  a  direct  pecu- 
niary interest  in  the  final  determination. 

Ahatement  of  WIU  Contest  •—  Death  of 
Contestant. 

If  a  will  contest  is  no  different  from  an 
ordinary  civil  proceeding,  it  will  survive  and 
nay  be  revived  under  Rev.  St.  1909,  §§  1916- 
1925,  in  the  name  of  the  successor  to  the 
parties  plaintiff,  in  view  of  section  1916,  pro- 
viding that  no  action  shall  abate  by  the 
death,  marriage,  or  other  disability  of  a 
party  if  the  cause  of  action  survives. 


A  proceeding  to  contest  a  will  is  peculiar, 
in  that,  when  filed,  the  proponents  have  the 
burden  of  proving  afiBrmative  facts  essential 
to  validity  of  the  will,  and  therefore,  after 
the  contest  is  filed,  the  court  will  determine 
the  validity  of  the  will,  and  no  reviver  is 
Becessary  if  the  contestants  die. 


REUTHBIt  ISS 

60S, 
Same. 

Rev.  St.  1909,  §  101,  authorising  the  admin- 
istrator to  commence  and  prosecute  all  ac- 
tions which  may  be  maintained  and  are  nec- 
essary in  the  course  of  his  administration, 
and  defend  all  such  as  are  brought  against 
him,  does  not  warrant  the  administrator's 
revival  of  a  will  contest  which  is  not  in  ^ny 
sense  a  property  right,  but  only  a  mere  right 
of  action. 

RlgHt    of    Administrator    of    Heir    to 
Contest. 

Under  Rev.  St.  1909,  §  104,  providing  that 
executors  and  administrators  shall  prosecute 
and  defend  all  actions  commenced  by  or 
against  the  deceased  at  the  time  of  his  death, 
and  which  might  have  been  prosecuted  or 
maintained  by  or  against  such  executor  or 
administrator,  the  administrator  cannot  pros- 
ecute or  maintain  actions  unless  he  might 
have  done  so  had  the  action  not  been  brought 
by  the  deceased. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Rev.  St.  1909,  §  105,  authorizing  ad- 
ministrators to  prosecute  actions  for  torts, 
there  is  no  authority  in  the  administrator  to 
prosecute  a  will  contest. 

[See  note  at  end  of  this  case.] 

Statute  Authorising;  Contest  —  Striet 
Constmotion. 

The  right  of  action  to  contest  a  will,  being 
purely  statutory,  is  in  derogation  of  common 
law,  and  subject  to  the  rule  that  its  provi- 
sions must  be  strictly  construed. 

BiffHt    of    Adatinistrator    of    Heir    to 
Contest* 

Conceding  that  Rev.  St.  1909,  §  555,  in  re- 
gard to  will  contests  is  remedial,  and  should 
be  liberally  construed,  it  permits  contest  only 
by  persons  interested  in  the  probate;  so  that 
the  administrator  of  a  deceased  contestant  is 
not  entitled  to  revival  of  the  action  in  his 
name. 

[See  note  at  end  of  this  case.] 

Appeal  from  St.  Louis  City  Circuit  Court: 
FiSHEK,  Judge. 

Petition  for  revocation  of  will  of  Anna 
Zwingmann,  deceased.  John  William  Braeuel 
et  al.,  plaintiffs,  and  John  F.  Reuther  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiffs appeal.  On  motion  to  revive  by  admin- 
istrators of  plaintiffs,  and  on  motion  to 
abate.  The  facts  are  stated  in  the  opinion. 
Motions  ovxatBULED. 

Safford  d  Mar$aUk  for  appellants. 
Morton  Jourdwn  for  respondents. 

[604]  Walkbb,  p.  J. — ^Anna  Zwingmann 
died  in  the  city  of  St.  Louis  in  April,  191 2» 
leaving  personal  property  therein.  On  April 
23,  1912,  there  was  admitted  to  probate  in 
the  probate  court  of  said  city  a  paper  pur- 
porting to  be  her  last  will.  In  May,  1912, 
the  plaintiffs  herein,  brothers  of  the  deceased, 
brought  suit  in  the  circuit  court  of  said  city 
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to  set  aside  the  will  on  the  grounds  of  fraud, 
duress  and  mental  incapacity  of  the  testatrix 
to  make  a  will.  At  the  April  term,  1913,  of 
the  circuit  court  of  said  city  a  trial  was  had- 
therein  resulting  in  a  finding  and  a  judgment 
that  the  paper  so  admitted  to  probate  was 
the  last  will  and  testament  of  the  said  Anna 
Zwingmann.  Thereafter  plaintiffs  perfected 
an  appeal  from  said  judgment  to  this  court. 
The  case  was  set  for  hearing  on  said  appeal 
on  the  19th  day  of  October,  1916,  and  on  that 
day  was  taken  as  submitted.  It  now  appears 
that  both  of  said  plaintiffs  arc  dead,  one 
having  died  in  May,  1916,  and  the  other  in 
July,  1916.  On  the  7th  day  of  November, 
1916,  the  deaths  of  the  plaintiffs  were  sug- 
gested to  this  court  and  a  motion  was  made 
to  revive  in  the  name  of  their  administrator, 
who,  as  stated  in  said  motion,  bad  been  ap- 
pointed by  the  probate  court  of  the  city  of 
St.  Louis  in  October,  1916,  but  was  not  one 
of  plaintiffs'  former  counsel  in  the  contest 
proceedings.  A  motion  to  abate  the  action 
has  been  filed  by  counsel  for  respondent. 
These  motions  will  receive  consideration  in 
their  order. 

It  is  necessary,  under  the  statute  (Sec. 
555,  R.  S.  1909)  to  authorise  an  action  to 
contest  at  will,  that  those  who  instituted 
same  shall  have  a  direct  pecuniary  interest 
in  the  final  determination  of  the  question  as 
to  whether  the  instrument  is  the  last  will  of 
the  decedent.  We  said  this  much  in  Watson 
▼.  Aldcrson,  146  Mo.  1.  c.  343,  48  8.  W.  478, 
69  Am.  St.  Rep.  615,  and  expressive  of  the 
same  conclusion  but  in  different  terms,  it 
was  said  in  State  v.  McQuillin,  246  Mo.  1.  c. 
691,  Ann.  Cas.  1914B  526,  152  S.  W.  341, 
that  the  statutory  interest  referred  to  must 
be  a  financial  interest  in  the  estate  and  one 
which  would  be  benefited  by  setting  aside  the 
will;  also  in  Teckcnbrock  v.  McLaughlin,  246 
Mo.  1.  c.  719,  152  S.  W.  38,  it  was  held  that 
generally  a  direct  pecuniary  interest  at  the 
time  of  the  probate  of  the  will  is  a  condition 
precedent  [605]  to  the  right  to  contest;  and 
in  Gruender  v.  Frank,  267  Mo.  713,  186  S. 
W.  1004,  the  latest  expression  of  this  court 
on  the  subject,  the  language  of  the  preceding 
cases  as  to  what  constitutes  an  interest  with- 
in the  meaning  of  the  statute  is  quoted  with 
approval. 

The  plaintiffs  were  the  sole  contestants. 
So  far  as  the  record  discloses  they  were  the 
only  persons  capable  of  inheriting  from  the 
decedent  had  she  died  intestate.  The  setting 
aside  of  the  will,  therefore,  would  have  in- 
ured to  their  pecuniary  benefit  and  as  a  con- 
sequence they  were  interested  in  the  devolu- 
tion of  the  property  of  the  decedent  to  such 
an  extent  as  to  authorize  them  to  institute 
fhe  pending  action.  Plaintiffs'  right  to  in- 
etitutb  the  action  having  been  determined, 
what  effect  has  their  death  pending  the  ap- 


peal upon  this  proceeding?  If  this  action  is 
in  no  wise  different  in  its  material  features 
from  the  ordinary  civil  proceeding  it  will 
Burvive  or  continue,  and  may,  upon  compli- 
ance with  our  rules  of  procedure  (Art.  10, 
chap.  21,  R.  S.  1909)  applicable  in  such 
cases,  be  revived  in  the  name  of  the  party 
entitled  to  succeed  plaintiff  in  the  prosecu- 
tion of  the  action.  This  follows  from  the 
language  of  the  statute  (Sec.  1916,  R.  S. 
1909),  which  provides  that  "no  action  shall 
abate  by  the  death,  marriage  or  other  dis- 
ability of  a  party,  if  the  cause  of  action 
survive  or  continue." 

A  proceeding  to  contest  a  will,  however,  is 
possessed  of  peculiar  features;  after  the  will 
has  been  probated  an  action  questioning  itn 
validity  casts  upon  those  who  claim  under  it 
the  burden  of  proving  it.  Although  the  con- 
testants who  have  brought  the  action  may 
introduce  no  evidence  and  may  even  abandon 
the  contest,  the  burden  of  proving  the  will 
btill  devolves  upon  those  who  would  maintain 
it.  While  they  are  not  required  to  prove  a 
negative,  they  must  prove  the  affirmative  facts 
essential  to  the  execution  of  a  valid  will. 
[Bradford  v.  Blossom,  207  Mo.  1.  c.  228,  105 
S.  W.  289.]  From  this  ruling,  which  is  but 
a  reiteration  of  a  like  doctrine  announced  in 
many  preceding  cases,  it  follows  that  the 
question  as  to  the  survival  or  continuance  of 
actions  of  this  character  in  the  event  of  the 
death  of  parties  thereto  is  eliminated  from 
[606]  the  equation.  Upon  the  action  bein^' 
brought  the  parties  thereto  become  of  minor 
importance,  the  prime  purpose  of  the  proceed- 
ing being  to  determine  whether  there  is  & 
will  or  not.  The  importance  of  this  concrete 
question  being  paramount,  we  might  well  con- 
tent ourselves  with  the  course  that  having 
regularly  acquired  jurisdiction  we  will,  re- 
gardless of  the  parties  and  with  indifference 
to  the  motions  filed  herein,  review  the  record 
and  render  judgment  thareon;  but  it  is  meet 
and  proper  that  other  questions  submitted 
pro  and  con  in  regard  to  these  motions  be 
determined. 

The  appointment  of  the  administrator  of 
the  estates  of  plaintiffs  made  below,  and  the 
motion  filed  here  to  revive  in  his  name,  was 
evidently  upon  the  assumption  or  theory  that 
in  the  absence  of  this  course  the  action  would 
abate.  This  result  would  not  have  followed, 
as  we  have  shown,  on  account  of  the  nature 
of  the  action  and  the  purpose  it  seeks  to 
effect.  There  being  no  abatement,  the  mo- 
tion to  revive  was  therefore  without  merit. 

But  viewed  from  another  vantage  than  that 
which  presents  itself  on  account  of  the  nature 
of  the  action,  are  there  other  reasons  existent 
for  the  nominal  substitution  of  the  adminis- 
trator for  the  plaintiffs? 

The  purpose  of  the  appointment  of  an  ad- 
ministrator is  that  he  may  manage  and  settk 
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the  estate  of  the  intestate.  The  limit  of  his 
power  is  to  be  found  in  the  statutes  which 
authorize  his  appointment.  An  analysis  of 
these  statutes  is  pertinent.  Under  section 
101,  Revised  Statutes  1900,  the  administrator 
is  authorized  "to  commence  and  prosecute  all 
actions  which  may  be  maintained  and  are 
necessary  in  the  course  of  his  administration, 
and  defend  all  such  as  are  brought  against 
him."  A  will  contest  is  clearly  not  within 
this  class.  It  is  in  no  sense  a  property  right 
and  is  therefore  not  such  an  action  as  is 
authorized  to  be  maintained  by  the  adminis- 
trator in  the  course  of  his  administration 
within  the  meaning  of  the  section  quoted. 
Being  a  mere  right  of  action  a  judgment  in 
the  administrator's  favor  would  result  in  the 
r<acovery  of  nothing  more  than  the  establish- 
ment of  the  right.  Such  is  the  character  of 
this  right  [607]  that  it  is  neither  assignable 
nor  descendible  (Storrs  t.  St.  Luke's  Hos- 
pital, 180  111.  368,  64  N.  E.  185,  72  Am.  St. 
fiep.  211),  and  as  the  administrator,  if  suc- 
cessful in  maintaining  it,  would  recover  noth- 
ing tangible,  it  was  not  contemplated  by  the 
statute  that  he  bring  suit  to  establish  it.  As 
was  aptly  said  by  the  Supreme  Court  of 
Ohio  in  discussing  a  correlative  question: 
'*An  executor  or  administrator  is  not  a  neces- 
sary party  where  there  are  no  debts  and  no 
personal  property."  [Andrews  v.  His  Admin- 
istrators, 7  Ohio  St.  143.J  This  conclusion 
accords  with  reason  and  it  was  so  held  in 
Ugon  V.  Hawkes,  110  Tenn.  1.  c.  21,  75  S. 
U.  1072,  in  construing  a  statute  of  that 
state  similar  in  all  of  its  material  features 
to  that  under  review.  An  Illinois  statute 
upon  the  same  subject  has  received  a  like 
construction.  [Staude  v.  Tscharner,  187  HI. 
19,  58  N.  E.  317.] 

Section  104,  Kevised  Statutes  1909,  pro- 
vides that  "executors  and  administrators 
shall  prosecute  and  defend  all  actions  com- 
menced by  or  against  the  deceased,  at  the 
time  of  his  death,  and  which  might  have 
been  prosecuted  or  maintained  by  or  against 
such  executor  or  administrator."  This  sec- 
tion simply  means  that  executors  and  admin- 
istrators may  prosecute  and  defend  such  ac- 
tions as  may  have  been  brought  by  or  against 
the  decedent  at  the  time  of  his  death  which 
might  have  been  prosecuted  or  maintained  by 
or  against  such  executors  or  administrators. 
In  other  words,  the  class  of  personal  repre- 
sentatives mentioned  cannot  under  this  stat- 
ute prosecute  and  maintain  actions  unless 
they  were  in  a  condition  to  bring  a  like  suit 
if  it  had  not  been  brought  by  the  deceased. 
[Ferrin  v.  Kenney,  10  Mete.  (Mass.)  294; 
'^hreiber  v.  Sharpless,  110  U.  S.  76,  3  S.  Ct 
423,  28  U.  S.   (L.  ed.)   05.] 

Section  105,  Revised  Statutes  1909,  cited 
by  the  movers  of  the  motion  to  revive,  has 
00  application  to  the  power  of  administrators 
in  a  case  of  the  character  here  under  consid- 


eration. This  section  authorizes  administra- 
tors, under  the  conditions  therein  named,  to 
prosecute  and  defend  actions  for  torts  to  the 
property,  rights  or  interests  of  the  decedent. 
There  is  therefore  neither  in  the  nature 
of  the  action  to  contest  a  will  nor  the  stat- 
utes defining  the  power  of  administrators 
[608]  any  express  authority  conferred  upon 
them  to  institute  or  maintain  this  character 
of  action.  In  Teckenbrock  v.  McLaughlin, 
246  Mo.  1.  c.  719,  152  S.  W.  38,  we  said  that 
the  right  to  contest  a  will  is  statutory  and 
that  an  interest  in  the  probate  of  same  is 
essential  to  the  existence  of  tills  right.  This 
has  ever  been  the  rule  in  this  State.  Gantt, 
J.,  speaking  for  this  court,  said  in  effect  in 
Stowe  V.  Stowe,  140  Mo.  1.  c.  604,  41  S.  W. 
051,  that  "wills  are  creatures  of  the  statute 
and  that  proceedings  to  set  them  aside  are 
vested  exclusively  in  courts  of  law  and  that 
this  rule  of  construction  has  been  adhered 
to  by  this  court  from  Lyne  v.  Marcus,  1  Mo. 
410,  down  to  and  including  the  case  then 
under  consideration."  There  has  been  no 
variance  since  in  this  conclusion.  Courts 
elsewhere  have  reached  the  same  conclusion. 
[U.  S.  v.  Perkins,  163  U,  S,  625,  16  S.  Ct. 
1073,  41  U.  S.  (L.  ed.)  287;  Kochersperger 
V.  Drake,  167  111.  122,  47  X.  E.  321,  41 
L.R.A.  446.]  The  right  of  action  to  contest 
a  will  being  purely  statutory,  it  is  therefore 
in  derogation  of  the  common  law  and  hence 
subject  to  the  rule  that  its  provisions  must 
be  strictly  construed.  Thus  construed  the 
prccedurc  prescribed,  or  in  other  words  the 
rights  granted  and  the  powers  conferred, 
must  be  limited  to  the  express  terms  of  the 
statute.  Thus  limited  there  is  an  absence  of 
authority  in  an  administrator  to  either  in- 
stitute or  maintain  a  suit  to  contest  a  will. 

If,  however,  another  well  established  rule 
of  statutory  construction  be  invoked,  viz., 
that  remedial  statutes  are  to  be  liberally  con- 
strued (Rozelle  v.  Harmon,  103  Mo.  339,  15 
S.  W.  432,  12  L.R.A.  187 )  and  it  be  conceded 
that  the  statute  in  regard  to  the  contest  of 
wills  is  within  this  class,  then  upon  a  refer- 
ence to  its  express  terms  we  find  that  **only 
persons  interested  in  the  probate  of  wills" 
can  be  made  parties  to  contests  of  same,  and 
bearing  in  mind  the  character  of  this  inter- 
est, as  frequently  defined  by  this  court,  the 
conclusion  follows  that  although  the  statute 
may  be  remedial  in  its  nature  and  hence 
subject  to  liberal  construction,  such  construc- 
tion cannot  extend  beyond  its  plain  terms 
(Caldwell  v.  Renfro,  99  Mo.  App.  376,  73 
S.  W.  340),  which  limit  the  right  of  action 
to  those  named. 

A  persuasive  ruling  in  support  of  this  con- 
clusion is  to  be  found  in  tlie  determination 
of  an  analogous  question  [609]  in  the  case 
of  In  re  Soulard,  141  Mo.  642,  43  S.  VV.  617. 
There  the  court,  in  passing  upon  the  question 
as  to  the  liability  of  an  estate  for  expenses 
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incurred  in  a  will  contest,  said  in  effect  that 
"the  executor  of  a  will  is  entitled  to  be  re- 
imbursed out  of  the  estate  for  necessary  ex- 
penses incurred  by  him  in  having  the  will 
probated,  but  expenses  incurred  in  the  circuit 
court  growing  out  of  a  contest  of  the  will 
should  be  paid  by  the  parties  interested  in 
that  proceeding,  viz.,  the  heirs  or  the  lega- 
tees." If  the  estate  is  not  to  be  burdened, 
as  is  held  in  this  case,  with  expenses  of  liti- 
gation of  this  character,  it  would  seem  to 
follow  that  the  executor  or  administrator 
should  not  be  made  even  a  nominal  party. 
His  presence  in  the  proceeding  adds  nothing 
to  its  progress  or  purpose;  and,  to  employ  a 
homely  simile,  he  would  constitute  "a  fifth 
wheel"  in  the  chariot  of  procedure. 

The   rulings   of   courts   of   last   resort   in 
other  jurisdictions  in  similar  cases  add  force 
to  the  correctness  of  the  conclusion  here  an- 
nounced.   In  Diffenderffer  v.  GriflSth,  57  Md. 
81,  the  court  held,  in  a  case  involving  the 
validity  of  a  will,  that  the  trial  court  upon 
the  suggestion  of  the  death   of  one  of  the 
contestants  had  no  power  to  substitute  a  new 
party  in  the  place  of  the  deceased,  but  that 
the  survivor  could  effectively  proceed  in  the 
trial  of  the  issue;  that  the  right  to  prosecute 
a  suit  to  contest  a  will  did  not  devolve  upon 
the  executor  or  personal  representative  of  the 
deceased,  because  the  latter's  right  in  this 
regard   was   purely  personal  and   died   with 
him;   and  that  it  was  not  incumbent  upon 
the  personal  representative  to  participate  in 
the  proceedings,  so  far  as  any  duty  to  the 
estate  of  the  deceased  was  concerned.     This 
ruling  was  based  on   the  absence  from  the 
Maryland  code,  as  is  the  case  here,  of  any 
authority  for  substituting  parties  to  suits  in 
proceedings  of  this  character.    In  California 
various  phases  of  tlie  question  here  involved 
have   received   consideration.      In    Roach   v. 
Coffey,  73  Cal.  281,  14  Pac.  840,  it  was  held 
that  an  administrator  cannot  represent  either 
side  of  a  contest  between  heirs,  devisees  or 
legatees   contesting  the   distribution   of  the 
estate.     In   the  case  of  In   re   Sanborn,  98 
Cal.  103,  32  Pac.  865,  and  [610]  that  of  In 
re  Hickman,  101  Cal.  609,  36  Pac.  118,  the 
court  held  that  an  administrator,  as  -such, 
has  no  interest  in  the  estate  other  than  to 
discharge  the  duties  devolving  upon  him  un- 
der the  law.     In   Bates  v.  Rybcrg,  40  Cal. 
463,   which    is   cited   with   approval    in   the 
Matter  of  Marrey,  66  Cal.  287,  3  Pac.  896,  the 
court  held  that  an  executor  cannot  maintain 
an  appeal  from  an  order  of  distribution  of 
the  assets  of  an  estate  on  the  ground  that 
the  property  was  improperly  divided  between 
the   legatees.     In   the  case  of  Storrs  v.   St. 
Luke's  Hospital,  75  111.  App.  152,  it  was  held 
that  the  right  to  contest  a  will  should  be 
limited   to  persons   interested  therein;    that 
this  was  a  ptTsonal  privilege  and  when  they 
died  the  effective  force  of  the'  statute,  so  iar 


as  they  were  concerned,  died  with  them; 
that  it  did  not  descend  to  their  heirs  nor 
survive  to  their  administrators  (citing  cases). 

Our  conclusion  being  evident  that  the  sab- 
Btitution  of  an  administrator  is  not  necessary 
in  the  event  of  the  death  of  a  contestant  in 
cases  of  this  character,  the  question  naturally 
arises  as  to  who  will  represent  the  interesta 
of  such  contestants  in  the  event  of  their 
death  pending  a  proceeding,  as  in  the  case  at 
bar.  We  have  heretofore  indicated  in  dis- 
cussing another  phase  of  this  matter  that 
such  representation  is  not  necessary.  The 
purpose  of  the  proceeding  is  to  determine 
whether  or  not  there  is  a  will.  The  con- 
testants under  our  law  are  mere  instruments 
in  effecting  this  purpose,  and  the  suit  having 
been  brought  by  them  cannot  be  dismissed, 
but  must  be  Anally  determined  although  tlie 
contestants  acted  voluntarily  in  the  first  in- 
stance in  bringing  the  action.  Having  so 
acted  their  powers  cease  except  to  see  thai 
the  proponents  establish  the  will.  Whether, 
however,  they  see  to  this  or  not  is  a  matter 
of  indifference,  because  the  action  having 
been  begun  the  duty  devolves  upon  the  trial 
court  to  see  that  it  is  finally  determined,  and 
this  rule  has  a  like  application  when  cases 
of  this  character  reach  this  court  upon  ap- 
peal. From  this  it  follows  that  the  motion 
to  revive  in  the  name  of  the  administrator 
should  be  overruled. 

The  reasons  stated  in  support  of  this  con- 
clusion are  a  sufficient  answer  to  the  motion 
filed  by  respondents  herein  [611]  that  the 
action  should  abate.  Even  if  the  action  had 
been  improperly  brought  so  far  as  the  par- 
ties plaintiff  were'  concerned^  we  have  held 
that  proper  parties  in  interest  might  be  sub- 
stituted therefor  on  the  ground  that  such 
substitution  did  not  change  the  nature  of  the 
action  but  simply  properly  submitted  the 
issues  for  the  court's  consideration.  It  was 
60  ruled  in  the  case  of  Lilly  v.  Tobbein,  103 
Mo.  477,  16  S.  W.  618,  23  Am.  St.  Rep.  887. 
The  motion  to  abate  is  therefore  overruled. 

Under  the  ruling  in  the  Lilly-Tobbein  case 
others  who  have  such  an  interest  in  the  pro- 
bate of  the  will  herein  as  is  defined  bv  the 
statute  may,  upon  proper  application  there* 
for  embodying  a  satisfactory  showing  of  such 
interest,  be  made  parties  plaintiff  hereto;  but 
whether  such  application  is  made  or  not  the 
court  having  acquired  jurisdiction  will  finally 
determine  the  matter  at  issue. 
All  concur. 

HOTE. 

Power  or  Duty  of  AdaiialstrAtort 
GuRrdian,  or  tHe  Like,  to  Contes* 
Will. 

Generally,  637. 

Executor  or  Administrator,  537. 

Guardian  or  Guardian  ad  Litem.  538. 
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As  a  general  rule  no  person  is  entitled  to 
maintain  a  will  contest  who  has  not  a  direct 
interest  in  having  the  will  set  aside,  and  the 
right  of  a  fiduciary  to  contest  is  determined 
by  that  rule.  In  the  ease  of  In  re  Stewart, 
107  la.  118,  77  N.  W,  674,  it  was  said:  "We 
have  no  statute  defining  the  qualifications  of 
those  who  may  contest  the  probate  of  a  will, 
but  we  understand  the  general  rule  to  be  that 
such  action  can  be  taken  cmly  by  one  who 
would  have  a  beneficial  interest  in  the  estate, 
ii  there  was  no  such  will/'  So  in  Matter  of 
Davis,  182  N.  Y.  468,  75  N.  E.  630,  it  was 
said:  '*The  statute  in  authorizing  a  person 
Vho  is  otherwise  interested  in  sustaining  or 
defeating  the  will'  to  appear  and  at  his  elec- 
tion to  support  or  oppose  its  probate,  means 
only  a  person  who  has  a  pecuniary  interest 
to  protect,  either  as  an  individual  or  in  a 
representative  capacity.  An  interest  resting 
on  sentiment  or  sympathy,  or  on  any  basis 
other  than  the  gain  or  loss  of  money  or  its 
equivalent,  is  not  sufficient,  but  any  one  who 
would  be  deprived  of  property  in  the  broad 
sense  of  the  word,  or  who  would  become  enti- 
tled to  property  by  the  probate  of  a  will,  is 
authorized  to  appear  and  be  heard  upon  the 
subject." 

A  receiver  appointed  in  supplemental  pro- 
ceedings is  not  entitled  to  contest  the  will 
of  the  debtor's  wife.  In  re  Brown,  47  Huu 
360,  14  N.  Y.  St.  Rep.  622,  wherein  it  was 
said:  "The  last  will  and  testament  of  M. 
Louise  Brown,  the  wife  of  George  W.  Brown, 
so  disposed  of  her  property  as  to  deprive  him 
of  all  interest  in  her  estate.  The  receiver  of 
the  property  of  the  husband,  appointed  in 
supplementary  proceedings  instituted  by  his 
creditors,  filed  objections  to  the  will,  and 
desired  to  contest  tiie  same  before  the  surro- 
gate. The  surrogate  struck  out  the  objections 
and  refused  to  permit  the  receiver  to  appear 
and  contest  the  probate  of  the  will,  because 
be  was  not  interested  in  the  estate  of  the 
deceased.  If  the  will  was  set  aside  and  de- 
clared invalid,  its  destruction  would  afford 
the  creditors  of  the  husband  no  interest  in 
his  wife's  estate.  They  would  still  have  a 
claim  against  the  husband  and  they  would 
have  nothing  more." 

E^cecutor  or  Administrator* 

In  the  reported  case  it  is  held  that  the 
personal  representative  of  a  deceased  heir 
who  was  entitled  to  contest  a  will  has  no 
right  to  initiate  or  continue  a  contest.  In 
Selden  v.  Illinois  Trust,  etc.  Bank,  239  111. 
«7,  87  N.  E.  860,  130  Am.  St.  Rep.  180,  a 
similar  ruling  was  put  on  the  ground  that 
the  right  to  contest  is  personal  and  does  not 
survive.  Compare  Crawfordsville  Trust  Co. 
V.  Ramsey,  178  Ind.  268,  98  N.  E.  177.  In 
New  York  the  personal  representative  of  a 
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deceased  heir  is  entitled  to  contest  the  ances- 
tor's will.  Judson  v.  Staley,  163  App.  Div.. 
62,  148  N.  Y.  S.  733 ;  Matter  of  Herrmann,  91 
Misc.  464,  164  N.  Y.  S.  967.  In  the  case 
first  cited  it  was  said:  "The  complaint 
shows  that  in  the  absence  of  a  will  Adam 
Frederick  would  have  been  entitled  to  a  share 
of  the  real  and  personal  property  of  the  al- 
leged testatrix.  He  having  survived  her,  his 
interest  in  her  real  estate,  if  any,  would  go 
to  his  heirs,  and  in  her  personal  estate  to 
his  personal  representatives.  The  plaintiffs 
therefore  are  interested  and  may  maintain 
the  action."  In  Matter  of  Milliken,  32  Misc. 
317,  66  N.  Y.  S.  724,  it  was  held  that  there 
was  no  right  of  contest  by  the  personal  repre- 
sentative of  a  person  who  was  entitled  to  but 
a  life  interest  in  the  testator's  property. 

In  two  jurisdictions  it  has  been  held  that 
where  an  administrator  has  been  appointed 
under  the  supposition  of  intestacy,  the  person 
so  appointed  is  entitled  to  resist  the  probate 
of  a  will  subsequently  produced.  In  re  Cor- 
nelius, 14  Ark.  675;  Matter  of  Davis,  182 
N.  Y.  468,  76  N.  E.  630.  In  the  case  last 
cited  it  was  said:  "As  was  said  by  the 
learned  surrogate  in  his  opinion,  'the  right  to 
administer  the  estate  is  a  sufficient  interest 
in  this  state  to  entitle  the  person  in  whom 
it  is  vested  to  contest  the  probate  of  a  will.' 
The  administrator  in  California  was  author- 
ized by  a  decree  of  the  proper  court  in  that 
state  to  take  possession  of  the  assets  of  the 
deceased  in  his  county,  to  convert  them  into 
money  and  to  distribute  the  proceeds  accord- 
ing to  law.  That  decree  w^as  granted  before 
any  application  had  beea  made  to  prove  the 
will.  The  assets  were  of  great  value  and  the 
administrator  had  a  personal  interest  to  the 
extent  of  his  fees  for  services  already  ren- 
dered, and  a  much  more  important  interest 
as  tlie  representative  of  others,  for  if  there 
was  no  will,  he  had  exclusive  jurisdiction 
and  control  of  all  the  personal  property  of 
the  decedent  in  the  county  of  Fresno,  Califor- 
nia, for  the  purpose  of  administration.  He 
represented  the  beneficiaries,  who  were  the 
substantial  owners  of  tlie  property.  Probate 
of  a  will,  however,  would  deprive  him  of 
power  to  administer  and  leave  the  validity 
of  all  his  acts  before  he  heard  that  there  was 
a  will  open  to  question.  He  had  an  interest 
to  protect  and  the  right  to  become  a  party 
to  the  proceeding,  so  as  to  see  that  no  paper 
purporting  to  be  a  will  of  the  decedent  was 
admitted  to  probate  unless  it  was  genuine 
and  executed  by  a  competent  person  according 
to  law." 

The  contrary  view  has  been  taken  in  other 
jurisdictions.  Thus  in  Storrs  v.  St.  Luke^s 
Hospital,  180  111.  368,  64  N.  E.  186,  72  Am. 
St.  Rep.  211,  the  court  said:  "The  other 
appellant,  the  Chicago  Title  and  Trust  Com- 
pany, administrator  de  honia  non  of  the  es- 
tate of  George  M.  Storrs,  was  not  a  proj-ei 
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party  complainant  here,  because  it  had  not 
such  an  interest,  as  is  contemplated  by  the 
statute.  The  administrator  de  honis  non 
merely  holds  his  title  in  autre  droit,  as  trus- 
tee, for  the  purpose  of  distribution.**  So  in 
Parsons's  Estate,  65  Cal.  240,  3  Pac.  817,  in 
denying  to  an  administrator  an  allowance  for 
his  expenses  In  making  a  contest  it  was  said : 
"This  item  is  not  a  charge  against  the  estate; 
it  was  the  affair  of  the  heirs,  as  such,  to  con- 
test, if  they  wished,  the  probate  of  the  docu- 
ment— not  of  the  administrator.  The  latter 
is  an  officer  to  administer  the  estate  for  the 
benefit  of  those  interested,  leaving  interested 
parties  to  settle  their  own  differences.** 

A  like  conflict  exists  as  to  the  right  of  an 
executor  named  in  one  will  to  oppose  the 
probate  of  an  alleged  later  will.  In  the  case 
of  in  re  Stewart,  107  la.  117,  77  N.  W.  674, 
it  was  held  that  the  executor  named  in  the 
prior  will  had  no  right  to  maintain  a  contest. 
But  in  Matter  of  Greeley,  15  Abb.  Pr.  N.  S. 
(N.  Y.)  393,  it  was  said:  "The  executors 
named  in  the  will  of  1871  have  clearly,  by 
statute,  an  express  right  to  have  that  will 
proved,  if  they  can  establish  the  fact  that  it 
is  the  last  will,  and  they  may  rightfully  con- 
tend against  the  validity  of  any  alleged  sub- 
sequent will  as  an  obstacle  in  the  way  of 
establishing  the  will  under  which  thev  claim. 
Their  interest  in  this  regard  is  very  apparent. 
For,  if  tliey  can  succeed  in  establishing  their 
will,  the  title  to  the  movable  jroods  of  'the 
testator,  though  in  ever  so  many  different  and 
distinct  places,  vests  in  them,  in  posscs.sion, 
etc. — indeed,  did  so  vest  presently  upon  the 
testator's  death.*'  (^nd  see  Connelly  v.  Sulli- 
van, 50  111.  App.  627;  In  re  Coursen,  4  N.  J. 
Eq.  408. 

It  has  been  held  that  the  public  adminis- 
trator has  no  right  to  contest  a  will  to  secure 
for  himself  the  right  to  administer.  In  re 
Sanborn,  98  Cal.  103,  32  Pac.  865;  In  re 
Hickman,  101  Cal.  609,  36  Pac.  118;  State 
V.  District  Ct.  34  Mont.  226,  85  Pac.  1022. 
In  the  case  first  cited  it  was  said:  "The 
probate  of  a  will  can  be  contested  only  upon 
'written  grounds  of  opposition'  filed  by  a  'per- 
son interested' — that  is,  interested  in  the  es- 
tate, and  not  in  the  mere  fees  of  an  adminis- 
tration thereof.  (Sees.  1307-1312,  Code  Civ. 
Proc.)  A  public  administrator  has  no  inter- 
est in  an  estate,  or  in  the  probate  of  a  will; 
that  is  a  matter  which  concerns  only  those 
to  whom  the  estate  would  otherwise  go. 
...  If  a  public  administrator  could  legal- 
ly assume  the  character  of  a  standing  con- 
testant of  wills,  notwithstanding  the  wishes 
of  heirs  and  devisees,  he  would  certainly  en- 
large the  sphere  of  his  activities;  but  the 
limitations  of  the  statute  do  not  allow  such 
inflation."  In  State  v.  Superior  Ct.  148  Cal. 
55,  82  Pac.  072,  2  L.R.A.(N.S.)  648,  it  was 
held  that  the  public  administrator  was  not 
entitled  to  contest  a  wMll  because  of  a  remote 


chance  that  an  escheat  of  the  property  to  the 
state  would  result     The  court  said:    "The 
only  ground  upon  which  the  state  can  claim 
that  it  has  an  interest  sufficient  to  authorize 
it  to  maintain  the  contest  is,  that,  although 
the   deceased   did    leave   surviving   heirs    in 
whom,  if  the  will  is  invalid,  the  title  to  his 
property  has  vested,  and  who  are  not  aliens 
whose   title  will  be  foHeited   by  escheat   if 
they  do  not  claim  the  property  within  five 
years,  yet  there  is  a  possibility  that  all  the 
heirs,  or  some  one  of  them,  may  fail  to  appear 
and  claim  the  property,  that  thereupon  pro- 
ceedings may  be  instituted  under  section  12G9 
of  the  Code  of  Civil  Procedure  to  declare  an 
escheat,  and  that  no  heir  entitled  may  then, 
or  within  twenty  years  after  judgment  there- 
in, appear  to  claim  the  property  or  its  pro- 
ceeds, and  thereupon  the  state  may  take  as 
absolute  owner.     (Code  Civ.  Proc.  sees.  1271, 
1272.)      We  do  not  think  this  remote   and 
contingent  possibility,  or  series  of  successive 
possibilities,    constitutes    an    interest   which 
will  authorize  the  party,  having  nothing  more 
substantial,  to  maintain  a  contest  of  a  will." 
And  see  Hopf  v.  State,  72  Tex.  281,  10  S.  W. 
589.     But  in  Gombault  v.   Public  Adminis- 
trator, 4  Bradf.  (N.  Y.)  226,  it  was  held  that 
the   public   administrator   might   contest   in 
order  to  produce  an  escheat.     In  the  case  of 
Matter  of  Davis,  45  Misc.  306,  02  N.  Y.  S. 
302,  it  was  held  that  after  the  public  admin- 
istrator has  been  appointed  to  administer  an 
estate  he  may   contest  a  will   subsequently 
produced.     The  court  said:     "I  am  referred 
to  In  re  Hickman,  101  Cal.  609,  36  Pac.  118, 
in  which  it  was  held  that  the  public  adminis- 
trator in  that  state  had  not  such  an  interest 
as  would  entitle  him  to  appear  and  oppose 
the  probate  of  a  will.     In  view  of  the  cases 
I  have  mentioned,  it  may  be  doubted  if  this 
California  case  is  in  harmony  with  the  policy 
of  the  probate  practice  of  this  state;  but  that 
case  differs  from  the  present.     In  that  case 
the  interest  of  the  public  administrator  was 
simply  hia  right  to  letters  of  administration 
upon  the  estate  of  the  decedent.    In  the  pres- 
ent case,  letters  of  administration  upon  the 
decedent's  estate  have  been  issued  to  the  pub- 
lic administrator,  and  he  comes  before  the 
court,  not  as  one  seeking  to  enforce  his  right 
to  administer,  but  as  one  to  whom  letters  of 
administration  have  in  lact  issued,  jand  who 
is  clothed  with  the  power  and  authority  of  an 
administrator  of  that  part  of  the  decedent*8 
estate  in  his  coTinty.    He  is  not  seeking  to  be 
made  a  trustee,  but  he  is  a  trustee  coming 
to  vindicate  his  right  and  authority  over  the 
trust  estate." 

Guardian  or  Guardian  ad  Litem* 

The  father  of  a  minor  heir  though  he  is 
by  a  divorce  decree  given  the  custody  of  the 
minor  is  not  entitled  to  maintain  a  contest 
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of  a  will  whereby  the  heir  is  given  less  than 
he  would  inherit.  Halde  v.  Schultz,  17  S.  B. 
415.5,  97  N.  W.  369,  wherein  it  was  said: 
"Wlat  relation  the  father  sustains  to  hi« 
child  after  a  divorce  in  favor  of  the  wife  on 
the  ground  of  his  failure  to  support  her  is 
not  entirely  clear.  The  relation  existing  be- 
tween parents  and  children  while  the  mar- 
riage relation  exists  is  clearly  defined  by 
sections  107  to  127,  inclusive,  of  the  Revised 
Civil  Code.  By  section  111  it  is  provided 
that  the  father  of  the  minor  child  is  entitled 
to  its  custody,  services,  and  earnings,  and  if 
the  father  be  dead,  or  be  unable  or  refuse  to 
take  the  custody,  or  has  abandoned  his  fam- 
ily, the  mother  is  entitled  thereto.  By  sec- 
tion 114  it  is  provided  that  the  parent,  as 
euch,  has  no  control  over  the  property  of  the 
child.  And  section  127  provides  that  the  bus- 
land  and  father,  as  such,  has  no  rights  supe- 
rior to  those  of  the  wife  and  mother  in  regard 
to  the  care,  custody,  education  and  control 
of  the  children  of  the  marriage,  while  such 
husband  and  wife  live  separately  end  apart 
from  each  other;  and  the  circuit  court  is 
authorized,  as  aforesaid,  in  such  a  case,  to 
make  such  r^ulations  in  regard  to  the  minor 
children  aa  the  circumstances  may  require. 
It  will  thus  be  seen  that  the  father,  as  siich, 
even  in  case  there  has  been  no  divorce,  has 
no  control  over  the  property  of  the  child.  If 
Halde,  in  this  case,  had  no  control  over  the 
property  of  his  daughter  prior  to  the  divorce 
proceedings,  he  could  certainly  have  none 
thereafter  as  such  father.  Whatever  rights, 
therefore,  he  may  have  retained  as  the  father 
of  the  child,  would  not  be  affected  by  the 
proceedings  to  probate' the  will.  It  is  quite 
clear,  therefore,  that  having  no  interest  in 
the  property  of  the  testatrix,  and  no  right  to 
control  the  property  of  the  minor  child  as 
such  father,  he  had  no  interest  in  the  pro- 
ceedings to  probate  the  will  that  entitled  him 
to  contest  the  same." 

A  person  who  in  the  absence  of  a  will  is 
entitled  to  the  guardianship  of  an  infant  may 
contest  a  will  appointing  another  as  guardian. 
Taff  V.  Hosmer,  14  Mich.  249. 

While  in  one  jurisdiction  it  has  been  held 
that  tliere  is  no  statutory  authority  for  the 
appointment  of  a  guardian  ad  litem  in  a  will 
contest,  State  v.  District  Ct.  34  Mont.  220, 
&5  Pac.  1022,  the  more  usual  practice  is  to 
require  in  a  proceeding  to  probate  a  will  that 
all  minor  heirs  adversely  interested  shall  be 
represented  by  a  guardian  ad  litem.  White 
V.  Kilmartin,  205  111.  625,  68  N.  E.  1086; 
Shelby  v.  St.  James  Orphan  Asylum,  60  Neb. 
40,  92  N.  W.  165 ;  Middleditch  v.  Williams, 
47  k.  J.  Eq.  685,  21  Atl.  290;  Matter  of 
Haynes,  82  Misc.  228,  143  N.  Y.  S.  670; 
Cooper's  Estate,  2  How.  Pr.  N.  S.  (N.  Y.) 
3fi;  ODell  v.  Rogers,  44  Wis.  136.  See  also 
Peters  v.  Peters,  8  Gush.  (Mass.)  529.  Fail- 
ue  to  appoint  a  guardian  ad  litem  is  not 
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however  jurisdictional.  Shelby  ▼.  St.  James 
Orphan  Asylum,  supra.  And  see  Cooper's 
Estate,  supra.  In  McMechen  v.  McMechen, 
17  W.  Va.  683,  41  Am.  Rep.  682,  it  was  said: 
"Her  children,  who  were  the  heirs,  who  would 
have  taken  the  entire  property  after  the 
widow's  share  was  taken  out,  had  the  un- 
doubted right  by  their  mother  as  next  friend 
to  take  the  appeal  from  probate,  and  if  they 
could,  prevent  the  probate  of  the  will." 

The  guardian  ad  litem  of  an  infant  heir 
whose  interests  are  injuriously  affected  by  a 
will  may  and  should  contest  it.  Shea  v.  Ber- 
gen, 59  Misc.  294,  110  N.  Y.  S.  672,  wherein 
it  was  said:  "It  is  unnecessary  to  recite  the 
facts  set  up  in  opposition  to  the  motion  upon 
which  the  defendant  executor  charges  collu- 
sion between  the  guardian  ad  litem  and  the 
plaintiff's  attorney  to  harass  the  estate.  It 
was  the  duty  of  the  guardian  ad  litem,  in 
order  to  protect  the  interests  of  the  infant, 
to  interpose  an  answer  joining  in  the  prayer 
of  the  complaint,  and,  if  the  present  motion 
is  authorized  by  the  practice  and  procedure 
of  the  court,  it  was  the  duty  of  the  guardian 
ad  litem  to  make  it  for  like  reason.  It  mat- 
ters not  what  the  motive  of  the  guardian  ad 
litem  may  have  been  in  so  acting,  if  the  acts 
themselves  were  lawful  and  proper."  So  in 
Greene  v.  Mabey,  35  R.  I.  11,  Ann.  Caa. 
1915A  1200,  85  Atl.  118,  holding  that  it  was 
improper  for  the  guardian  ad  litem  of  an 
infant  heir  to  stipulate  with  the  proponent 
facts  admitting  the  will  to  probate,  the  court 
said:  "If  the  will  of  Charles  N.  Mabey 
should  be  held  to  be  a  good  and  valid  will, 
the  estate  ot  said  decedent  would  pass  to  his 
widow,  Mabel  T.  Mabey;  otherwise  it  would 
pass,  subject  to  dower  and  the  widow's  in- 
terest in  the  personal  estate,  to  the  three 
minor  children  before  mentioned.  The  ques- 
tions therefore  submitted  to  this  court,  under 
the  statement  of  facts,  involve  the  disposition 
of  the  bulk  of  the  decedent's  property;  that 
is,  whether  it  shall  go  to  the  widow  under 
the  will,  or  to  the  children  as  heirs  at  law. 
We  think  that  it  is  clear,  under  the  authori- 
ties cited,  that  a  guardian  ad  litem  cannot 
lawfully  enter  into  an  agreement  stating 
facts  upon  which  the  decision  of  the  court 
and  its  decree  must  be  based,  and  that  full 
proof  of  all  the  facts  which  do  not  clearly 
appear  to  the  court  as  advantageous  to  the 
infants  must  be  established  by  proper  testi- 
mony." 

In  the  case  of  Chittenden's  Will,  1  Tuck. 
(N.  Y.)  251,  it  appeared  that  the  heir  was 
twenty  years  of  age  and  very  intelligent,  and 
that  out  of  respect  for  the  memory  of  the 
testator,  her  father,  she  wished  the  contest 
initiated  on  her  behalf  by  a  guardian  ad  litem 
to  be  discontinued.  On  an  application  by  the 
guardian  to  the  ■urrogate  for  instructions 
the  guardian  waa  iastructed  to  dismiss  the 
contest. 
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OABROIX 

V. 

KNICKERBOCKEB  ICE  COMPANY. 

New  York  Court  of  Appeals— July  11,  1916. 
218  Jf,  r.  435;  113  N.  E.  507. 


'Workmen**  Compensatioii  Acta  -*  Aoci« 
dent  Arising  Ont  of  Employment  — 
Evidence  Ezclnding  Presumption. 

Evidence  that  a  helper  of  the  injured  serv- 
ant and  two  other  witnesses  were  present  at 
the  time  and  place  of  the  alleged  injuries  to 
the  servant,  and  that  they  did  not  see  any 
accident  happen  to  him,  and  that  they  did 
not  see  a  cake  of  ice  fall  upon  him,  and  of 
physicians  who  examined  decedent  that  there 
were  no  bruises,  discolorations,  or  abrasions 
on  the  surface  of  his  body,  is  sufficient  to 
overcome  the  statutory  presumption  of  Work- 
men's Compensation  Law  (Laws  1014,  c.  41), 
§  21,  which  provides  that  it  shall  be  pre- 
sumed, in  the  absence  of  substantial  evidence 
to  the  contrary  that  the  claim  comes  within 
the  provisions  of  the  law. 

[See  Ann.  Cas.  1913A  4;  Ann.  Cas.  1914B 
498;  Ann.  Cas.  1916B  1293;  Ann.  Cas.  1918B 
768.] 

Review  of  Finding. 

Where  decision  of  appellate  division  affirm- 
ing award  of  the  compensation  commission 
was  not  unanimous,  the  court  of  appeals  may 
consider  whether  there  was  any  evidence  to 
sustain  the  finding. 

[See  Ann.  Cas.  1916B  475 ;  Ann.  Cas.  1918B 
647.] 

Evidence  -*  Hearsay. 

In  general,  hearsay  testimony  is  inadmis- 
sible. 

Proceeding  before  Compensation  Com* 
mission  —  Rules  of  Evidence. 

Under  Workmen's  Compensation  Law,  §  68, 
providing  that  technical  rules  of  evidence  or 
procedure  are  not  required,  but  the  commis- 
sion in  making  an  inquiry,  or  conducting  a 
hearing,  shall  not  be  bound  by  common  law 
or  statutory  rules  of  evidence,  hearsay  testi- 
mony is  admissible,  and  the  award  of  the 
commission  cannot  be  overturned  on  account 
of  any  alleged  error  in  receiving  evidence. 

[See  Ann.  Cas.  1915A  741.] 

Same. 

Such  statute  does  not,  howeyer,  affect  the 
probative  force  to  be  given  such  testimony, 
but,  as  further  therein  provided,  the  commis- 
sion must  ascertain  the  substantial  rights  of 
the  parties,  and  to  sustain  an  award  there 
must  be  legally  sufficient  evidence. 

Declaration  of  Employee  as  to  Cause  of 
Injury. 

Hearsay  testimony  of  statements  of  de- 
ceased servant  while  in  nervous  condition 
suffering  from  delirium  tremens  in  hospital 
that  he  was  injured  when  a  heavy  cake  of 
ice  fell  upon  him  is  insufficient  to  overcome 


positive  evidence  of  witnesses  that  no  ice  fell 
upon  him,  being  in  fact  no  evidence. 
[See  note  at  end  of  this  case.] 

Evidence  •—  Res  Gestae  —  Sniiseguent 
Declarations  in  Delirium. 

Statements  of  deceased  while  in  hospital 
suffering  from  delirium  tremens  some  hours 
after  alleged  accident  as  to  nature  of  accident 
are  not  admissible  as  res  gestae,  but  are 
narratives  of  past  events. 

Workmen's  Compensation  Acts  — 
Change  in  Law  —  Effect  on  Pending 
Proceedings. 

That  after  appeal  is  taken  from  the  award 
of  the  workmen's  compensation  commission 
such  commission  is  superseded  by  the  indus- 
trial commission  does  not  affect  any  of  the 
questions  involved. 

Carroll  v.  Knickerbocker  Ice  Co,  169  N.  Y. 
App.  Div.  460,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department. 

Claim  for  compensation  under  workmen's 
compensation  act.  Bridget  Carroll,  claimant, 
and  Knickerbockei  Ice  Company,  defendant. 
Claim  allowed  by  Workmen's  Compensation 
commission.  Decision  affirmed  by  Appellate 
Division  of  Supreme  Court.  Defendant  ap- 
peals by  permission.  The  facts  are  stated  in 
the  opinion.    Revebsed. 

Frederick  M.  Thompsofif  David  O.  McCcth 
nell  and  Frank  R.  Savidge  for  appellant. 

Egburt  E.  Woodbury  and  E.  C.  Aiken  for 
respondent. 

[437]  CuDDEBACK,  J. — ^This  is  an  appeal  by 
the  Knickerbocker  Ice  Company  from  an  order 
affirming  the  decision  and  award  of  the  work- 
men's compensation  commission  in  the  matter 
of  the  claim  of  Bridget  Carroll  for  compensa- 
tion [438]  for  the  death  of  her  husband, 
Myles  Carroll,  which  was  occasioned  as  it  is 
alleged  by  injuries  received  while  he  was  in 
the  employ  of  the  appellant.  The  Knicker- 
bocker Ice  Company  is  a  self-insurer  under 
the  Workmen's  Compensation  Law.  The  de- 
cedent was  employed  by  the  ice  company  as 
driver  on  an  ice  wagon,  and  the  claim  is  that 
he  suffered  an  injury  on  September  22,  1914, 
while  delivering  ice.  The  commission  made 
certain  findings  of  fact  upon  which  it  based 
an  award  to  the  claimant.  One  of  such  find- 
ings of  fact  is  as  follows: 

"2,  On  said  date  while  said  Carroll  was 
putting  ice  in  the  cellar  of  a  saloon  at  20 
East  Forty-second  street,  borough  of  Man* 
hattan,  city  of  New  York,  the  ice  tongs  slipped 
and  a  300-lb  cake  of  ice  fell  upon  him,  strik- 
ing him  in  the  abdomen,  causing  an  epigastric 
hemorrhage  and  a  rigidity  of  the  abdomen. 
He  was  taken  to  a  hospital  and  there  devel- 
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op«d  delirium  tremenB  and  died  on  the  28th 
daj  of  September,  1914." 

Section  21  of  the  Workmen's  Compensation 
Law  (L.  1914,  ch.  41)  provides  that  in  any 
proceeding  upon  a  claim  for  compensation  un- 
der the  law,  "it  shall  be  presumed  in  the 
tbsence  of  substantial  evidence  to  the  con- 
trary (1)  that  the  claim  comes  within  the 
provisions  of  this  chapter/'  etc.  There  waa 
in  this  case  substantial  evidence  to  overcome 
this  statutory  presumption.  A  helper  on  the 
ice  wagon  and  two  cooks  employed  in  the 
saloon  where  the  ice  was  delivered,  testified 
before  the  commission  that  they  were  present 
at  the  time  and,  place  when  it  was  alleged 
the  plaintiff  was  injured,  and  that  they  did 
not  see  any  accident  whatsoever  happen  to 
him,  and  that  they  did  not  see  any  cake  of 
ice  fall.  The  physicians  who  subsequently  ex- 
amined the  decedent  testified  that  there  were 
no  bruises,  discolorations  or  abrasions  on  the 
surface  of  his  body. 

The  finding  of  the  eonmiission  is  basely 
solely  on  the  testimony  of  witnesses  who  re- 
lated what  Carroll  told  them  as  to  how  he  was 
injured.  Carroll's  wife  testified  that  when 
he  came  home  from  his  work  he  told  her  that 
[439]  he  was  putting  a  300  pound  cake  of 
ice  in  Daley's  cellar  and  the  tongs  slipped  and 
the  ice  came  back  on  him.  The  physician  who 
was  called  to  treat  the  injured  man  at  his 
home,  a  neighbor  who  dropped  in,  and  the 
physicians  at  the  hospital,  where  he  was  tak- 
en later  in  the  day,  testified  that  he  made 
like  statements  to  them. 

The  question  is  presented  whether  this  hear- 
my  testimony  is  sufficient  under  the  circum- 
stances of  the  case  to  sustain  the  finding  of 
the  commission.  The  decision  of  the  Appellate 
Division  which  affirmed  the  award  was  not' 
unanimous,  and,  therefore,  there  is  open  in 
this  court  the  question  whether  there  was  any 
evidence  to  sustain  the  finding. 

It  is  a  question  with  text-book  writers 
whether  the  rules  of  evidence  which  exclude 
hearsay  testimony  are  wise  and  well  founded 
or  not.  It  is  argued  by  some  that  though 
such  testimony  is  not  supported  by  an  oath, 
and  is  not  subject  to  the  test  of  cross-exami- 
nation, it  is,  nevertheless,  valuable.  There  are 
6ome  jurisdictions  in  which  it  has  been  held 
that  hearsay  testimony  is  admissible  (Travel- 
lers' Ins.  Co.  V.  Mosley,  8  Wall.  397,  19  U.  S. 
(L.  ed.)  437),  but  the  contrary  has  always 
been  the  rule  of  the  courts  in  this  state  which 
have  steadfastly  resisted  any  innovation  in 
the  rule.  Waldele  v.  New  York,  Cent.  etc. 
K.  Co.  95  N.  Y.  274,  47  Am.  Rep.  41.  But 
we  are  not  concerned  here  with  any 
abstract  question  as  to  the  wisdom  or  lack 
of  wisdom  in  the  law  which  excludes  hearsay 
testimonv. 

We  have  only  to  consider  whether  the  law 
of  this  state  excluding  such  testimony  has 


been  changed  in  cases  coming  within  the 
Workmen's  Compensation  Law  by  section  68 
of  that  law.    That  section  is  as  follows: 

"Section  68.  Technical  rules  of  evidence  or 
procedure  not  required.  The  commission  or 
a  commissioner  or  deputy  commissioner  in 
making  an  investigation  or  inquiry  or  con> 
ducting  a  hearing  shall  not  be  bound  by  com- 
mon law  or*  statutory  rules  of  evidence  or  by 
technical  or  formal  rules  of  procedure,  except 
as  provided  in  [440]  this  chapter;  but  may 
make  such  investigation  or  inquiry  or  conduct 
such  hearing  in  such  manner  as  to  ascertain 
the  substantial  rights  of  the  parties." 

This  section  has  plainly  changed  the  rule  of 
evidence  in  all  cases  affected  by  the  act.  It 
gives  the  workmen's  compensation  commission 
free  rein  in  making  its  investigations  and  in 
conducting  its  hearings  and  authorizes  it 
to  receive  and  consider  not  only  hearsay  testi- 
mony, but  any  kind  of  evidence  that  may 
throw  light  on  a  claim  pending  before  it.  The 
award  of  the  commission  cannot  be  over- 
turned on  account  of  any  alleged  error  in  re- 
ceiving evidence. 

This  is  all  true,  but,  as  I  read  it,  section 
68  as  applied  to  this  case  does  not  make  the 
hearsay  testimony*  offered  by  the  claimant 
sufficient  ground  to  uphold  the  award  which 
the  commission  made.  That  section  does  not 
declare  the  probative  force  of  any  evidence, 
but  it  does  declare  that  the  aid  and  end  of 
the  investigation  by  the  commission  shall  be 
''to  ascertain  the  substantial  rights  of  the 
parties."  No  matter  what  latitude  the  com- 
mission may  give  to  its  inquiry,  it  must  re- 
sult in  a  determination  of  the  substantial 
rights  of  the  parties.  Otherwise  the  statute 
becomes  grossly  unjust  and  a  means  of  oppres- 
sion. 

The  act  may  be  taken  to  mean  that  while 
the  commission's  inquiry  is  not  limited  by 
the  common  law  or  statutory  rules  of  evidence 
or  by  technical  or  formal  rules  of  procedure, 
and  it  may  in  its  discretion  accept  any  evi- 
dence that  is  offered;  still  in  the  end  there 
must  be  a  residuum  of  legal  evidence  to  sup- 
port the  claim  before  an  award  can  be  made. 
As  was  said  by  Justice  Woodward  in  his  able 
dissenting  opinion  at  the  Appellate  Division : 
"There  must  be  in  the  record  some  evidence 
of  a  sound,  competent  and  recognizedly  pro- 
bative character  to  sustain  the  findings  and 
award  made,  else  the  findings  and  award 
must  in  fairness  be  set  aside  by  (the)  court." 

It  is  not  necessary  to  consider  in  this  case 
the  constituticHial  limitations  upon  the  power 
of  the  legislature  to  [441]  change  the  rules 
of  evidence.  It  is  sufficient  to  say  that  the 
intention  of  the  legislature  as  revealed  in  the 
Workmen's  Compensation  Law  was  not  so 
revolutionary  in  character  as  to  declare  that 
an  award  can  be  sustained  which  is  dependent 
altogether  on  hearsay  testimony  where  the 
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presumption  created  by  section  21  of  the 
blatute  is  overcome  by  substantial  evidence. 
>  The  only  substantial  evidence  before  the 
workmen's  compensation  commission  was  to 
the  elT.  t  that  no  cake  of  ice  slipped  and 
struck  the  decedent,  and  there  were  no  bruises 
or  marks  upon  his  body  which  indicated 
that  he  had  been  so  injured.  The  findings  to 
the  contrary  rest  solely  on  the  decedent's 
statement  made  at  a  time  when  he  was  con- 
fessedly in  a  highly  nervous  state,  which 
ended  in  his  death  from  delirium  tremens. 
Such  hearsay  testimony  is  no  evidence.  In  re 
Case,  214  N.  Y.  199,  108  N.  E.  408. 

It  is  suggested  that  the  hearsay  testimony 
was  admissible  as  part  of  tlie  res  gestae;  but, 
according  to  the  rules  of  the  courts  of  this 
state,  the  statements  of  the  injured  man  in 
this  case  were  not  part  of  the  res  gestae  but 
were  simply  narratives  of  an  event  past  and 
gone.  Greener  v.  General  Electric  Co.  20U 
N.  Y.  135,  102  N.  E.  627,  46  L.R,A.(N.S.)  975. 

Since  this  appeal  was  taken  the  workmen's 
compensation  commission  has  been  superseded 
by  the  industrial  commission,  but  that  ehangu 
does  not  affect  any  of  the  questions  that  have 
been  considered. 

I  recommend  that  the  order  appealed  from 
be  reversed  and  the  claim  for  compensation 
be  dismissed,  with  costs  against  state  indus- 
trial commission,  and  that  the  question  certi- 
fied to  this  court  be  answered  in  the  negative. 

WiLLABD  Bartlett,  Ch.  J. — I  think  that 
the  Workmen's  Compensation  Law  permits 
the  state  industrial  commission  to  base  an 
award  upon  hearsay  evidence,  in  the  absence 
of  substantial  evidence  to  the  contrary;  but 
where,  as  in  the  present  case,  the  hearsay  evi- 
dence is  directly  contradicted  by  the  testi- 
mony of  eye-witnesses  [442]  to  the  event,  it 
docs  not  suflice  to  raise  any  issue  of  fact. 
This  view  accords  with  the  liberal  spirit  of 
the  enactment  witliout  giving  to  hearsay  evi- 
dence a  sanction  which  I  cannot  believe  the 
legislature  intended  to  give  it. 

I  vote  for  reversal  on  the  ground  stated. 

Seabury,  J.  {dissenting). — This  case  pre- 
sents the  question  wliether  hearsay  evidence, 
which  the  workmen's  compensation  commis- 
sion after  examination  deem  to  be  credible, 
may  furnish  a  sulTicient  basis  to  sustain  an 
award  made  by  that  commission.  The  award 
that  was  made  rests  upon  the  declaration  of 
the  injured  man  to  his  wife  and  physician 
and  to  another  witness  shortly  before  hia 
death.  These  declarations  related  to  the  man- 
ner in  which  he  sustained  the  injury  from 
which  he  sub-^cqiicntly  died.  The  learned 
Appellate  Division  has  sustained  the  award. 
I  think  the  decision  which  is  now  tlie  subject 
of  review  is  correct.  To  sustain  tliis  award 
does  not  mean  that  the  commission  are  obliged 


to  act  upon  all  hearsay  evidenoe  that  is  pre- 
sented, but  only  that  it  may  act  upon  it  wh«re 
the  circumstances  are  BQch  that  the  evidence 
offered  is  deemed  by  the  eommission  to  be 
trustworthy..  The  Workmen's  Compensatioa 
Law  is  an  insurance  scheme  by  which  com- 
pensation is  received  for  personal  injuries  or 
death  happening  in  the  course  of  employment. 
The  fund  out  of  which  compensation  is  paid  U 
created  by  means  of  contributions  which  em- 
ployers are  required  to  pay.  Liability  under 
the  law  is  dependent  upon  injury  in  the  course 
of  employment,  not  upon  contract  or  fault. 
Jensen  v.  Southern  Pac  Co.  215  X.  Y.  514, 
619,  Ann.  Cas.  1916B  276,  109  N.  E.  600, 
L.R.A.1916A  403.  It  was  because  liability 
was  not  made  to  depend  upon  contract  or 
fault  that  a  prior  law  designed  to  accompUsh 
a  similar  purpose  was  declared  unconstitu- 
tional by  this  court  on  the  ground  that  th« 
liability  sought  to  be  imposed  was  unknown 
to  the  common  law.  Ives  v.  South  Buffalo  R. 
Co.  201  N.  Y.  271,  294,  Ann.  Cas.  1912B  156, 
94  N.  E.  431,  34  L.R.A.(N.S.)  162.  Since 
the  decision  in  the  Ives  case,  the  [443]  Con- 
stitutioi^  of  the  state  has  been  amended,  and 
ample  power  to  enact  such  a  law  has  been 
conferred  upon  the  legislature.  (Art.  I,  sec. 
19,  New  York  Constitution.)  In  view  of  this 
constitutional  provision  it  is  unnecessary  to 
determine  whether  the  liability  imposed  under 
this  law  is  based  upon  common -law  principles 
or  whether  it  is  baaed  upon  principles  de- 
rived from  other  systems  of  jurisprudence. 
Legislation  similar  in  character  seems  to  have 
been  first  successfully  applied  in  Germany 
The  spirit  in  which  legislation  of  this  char 
acter  has  been  applied  in  Germany  is  set  forth 
in  a  pamphlet  entitled  "The  German  Work- 
men's Insurance  as  a  Social  Institution,"  pre- 
pared by  Dr.  Ludwig  Lass,  imperial  govern- 
ment counselor  at  the  imperial  insurance 
office,  and  compiled  and  published  under  the 
order  of  that  office.  In  that  pamphlet  Dr. 
Lass  says:  "While  the  arrangements  of  the 
administration  and  jurisdiction  have  been 
made  with  a  view  to  further  social  interests, 
as  has  been  shown  above,  the  question  of  the 
interpretation  of  the  workmen's  insurance 
laws  has  also  been  settled  not  only  from 
juridical,  but  also  social  points  of  view,  in 
accordance  with  the  spirit  of  these  laws.  In 
the  interpretation  of  the  laws  an  earnest 
endeavor  is  shown,  above  everything,  to  give 
material  justice  its  due,  while  formal  juris- 
prudence has  to  stand  back.  In  cases  where 
any  legal  provision  is  susceptible  of  several 
constructions,  that  interpretatidn  is  pre- 
ferred, when  doubts  arise,  which  correspondi^ 
to  the  intentions  of  the  legislator  from  the 
social  point  of  view.  There  is  no  anxious 
clinging  to  the  dead  letter;  on  the  contrary, 
the  interpretation  is  liberal  and  in  keeping 
with  the  spirit  of  the  legislation.    In  thi» 
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Kipecty  for  instaiictt,  ihe  interpretation  may 
be  mentioned  which  has  been  given  by  Im' 
perial  InBurance  Office  to  the  words  'accident/ 
'work'   and    'industrial    accident.'     Further, 
mention  tnttst   he  made  of  the  fact  that  in 
icorkmen*9  inauraaice  matters  not  the  same 
severe  standard  is  applied  by  the  Imperial 
Insurance  Office  to  proof,  m  is  ctisUnnary  for 
disputes  in  [444]  common  law,    Thus^  proof 
of  probability  is  often  considered  sufficient. 
This  is  important,  for  instance,  with  deaths 
the  causes  whereof  are  not  cleared  up.    //  a 
worbman  is  found  dead  on  the  working  prem' 
ises  and  the  oa/use  of  his  death  cannot  he  aS' 
certained,  the  claims  of  his  survivors,  accord* 
ing  to  strict  law,  ought  to  he  declined.     But 
according  to  the  jurisdiction  of  the  Imperial 
Insurance  Office  the  claims  for  compensalion 
are  admitted  in  cases  of  this  kind,  if  there 
is  a  probabiUty — especially  on  account  of  the 
position  of  the  body — that  the  death  has  been 
caused  by  anything  belonging   to   the  work, 
A  similar  view  is  taken  by  jurisdiction  in 
the  numerous  doubtful  cases  where  the  acci< 
dent  itself,  or  the  connection  between  the  inju- 
ry or  death  of  an  injui;ed  person  and  the  acci- 
dent, cannot  be  sufficiently  proved.''   ( page  29. ) 
I  think  the  pas'sage  just  quoted  is  signifi- 
cant as  revealing  the  method  of  interpretation 
vhich  must  be  applied  if  tlie  social  benefits 
which  the  law  was  designed  to  promote  are 
to  be  substantially  realized.     It  is  in  tbis 
spirit  rather  than  in  a  spirit  of  devotion  to 
eommon-law  methods  of  proof  that  the  legis- 
lature enacted  this   law.     That  this  is  the 
case  appears  from  the  whole  purpose  of  the 
legislation  and  particularly  from  section  68 
of  that  law.    In  that  section  it  is  stated  that 
the  commissioners  in  making  the  "investiga- 
tion or  inquiry  or  conducting  a  hearing  shall 
Wit  he  bound  by  common  law  or  statutory 
rules  of  evidence,    .    .    .    but  may  make  such 
investigation  or  inquiry  or  conduct  such  hear- 
ing in  such  manner  as  to  ascertain  the  sub- 
stantia] rights  of  the  parties."    In  this  stat- 
ute we  have  not  only  explicit  sanction  for  a 
departure  from  common<law  methods  of  proof, 
hut  a  direct  legislative  command  that  the  com- 
mission "shall  not  be  bound  by  common  law  or 
statutory  rules  of  evidence."     In  the  face  of 
this  legislative  provision  I  think  there  is  no 
justification    for   rendering    the    Workmen's 
Compensation  Law  subject  by  judicial  inter- 
pretation    to     the     technical     common-law 
[445]  system  of  evidence.    That  the  common- 
law  classilication  of  the  rules  relating  to  hear- 
»y  evidence  is  far  from  satisfactcjry  is  well 
pointed  out  in  the  extract  from  the  work  of 
Prof.  Thayer,  which  my  brother  Pound  has 
qnoted  in  hie  opinion.    The  Workmen's  Com- 
pensation Law  is  a  new  step  in  the  field  of 
Mcial  Icj^islation.    We  should  interpret  it  in 
accordance  with  the  spirit  which  called  it  into 
o\l%tiiice.    Our  reverence  for  the  traditional 
rules  of  our  common-law  system  shall  not  lead 


ue  to  restrict  it  by  subjecting  it  to  the  opera- 
tion of  these  rules.  This  court  is  under  no 
obligation  to  see  to  it  that  laws  enacted  to 
remedy  abuses  arising  from  new  industrial 
and  social  conditions  shall  be  made  to  square 
with  ancient  conceptions  of  the  principles  of 
the  oonunon  law.  Indeed,  if  tlie  common  law 
had  not  had  woven  into  it  by  judicial  con- 
struction the  doctrines  of  assumption  of  risk 
and  fellow-servant,  and  the  doctrine  of  con- 
tributory negligence,  it  is  doubtful  whether 
the  legislation  now  under  consideration  would 
have  been  rendered  necessary.  While  judges 
and  text  writers  have  often  made  sweeping 
generalizations  condemnatory  of  hearsay  evi- 
dence, the  many  ''exceptions''  to  the  rule  pro- 
hibiting such  evidence  show  that  we  have  not 
been  able  to  get  along  without  a  frequent 
resort  to  it.  In  cases  of  homicide  dying 
declarations  as  to  the  cause  of  death  are  re- 
ceived in  evidence,  and  it  is  quite  within  the 
legislative  power  to  sanction  the  admission 
of  evidence  of  a  similar  kind  in  cases  aris- 
ing under  the  Workmen's  Compensation  Law. 
The  difficulty  in  proving  the  cause  of  death 
in  cases  where  the  person  injured  dies  as  a 
result  of  the  injury  has  long  been  recognized, 
and  even  in  ordinary  actions  based  on  negli- 
gence the  rules  requiring  proof  of  freedom 
from  contributory  negligence  on  the  part  of 
tlie  deceased  arc  relaxed  to  some  extent.  In 
the  case  now  under  consideration  the  injured 
man  was  taken  from  the  place  where  he  was 
working  to  his  home,  and  into  the  presence 
of  his  wife  and  physician.  The  wife  and 
physician  naturally  inquired  as  to  how  the 
[446]  accident  happened,  and  the  injured  man 
told  them.  The  evidence  of  these  persons  is 
now  the  only  evidence  available  which  can 
explain  the  cause  of  death.  The  commission 
examined  and  cross-examined  these  witnesses, 
and  was  satisfied  that  they  eorrectly  reported 
what  the  injured  man  had  related  shortly  be- 
fore his  death  and  believed  that  the  narrative 
which  the  injured  man  gave  was  correct.  I 
think  that  the  commission  were  justified  in 
basing  an  award  upon  this  testimony  and  that 
the  language  of  section  %S  of  the  Workmen's 
Compensation  Law  expressly  authorized  them 
so  to  do. 

If  it  were  necessarv  to  do  so  the  award 
made  could  well  be  sustained  upon  the  ground 
urged  by  my  brother  Pbund  in  his  opinion. 
I  think,  however,  that  it  is  more  in  harmony 
with  the  spirit  of  this  legislation  and  with 
the  express  provision  of  section  68  that  we 
should  frankly  recognize  that  the  commission 
are  not  limited  by  th«  common-law  methods 
of  proof  and  that  if  they  Were  satisfied  that 
the  sorcalled  hearsay  evidence  that  was  offered 
was  credible  they  were  justified  in  basing 
iheir  award  upon  that  evidence. 

It  is  said  in  the  prevailing  opinion  that 
"this  section  does  plainly  permit  the  introduc- 
tion of  hearsay  testimony  in  all  cases  affected 
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by  the  act,  but  still  it  does  not,  .  .  .  make 
hearsay  testimony,  unsupported  by  other  evi- 
dence, sufficient  groimd  to  sustain  such  a  find* 
ing  of  fact  as  the  commission  made  in  this 
case.'^  Ihe  distinction  sought  to  be  made 
between  admitting  such  evidence  and  basing 
un  award  upon  it  seems  to  me  to  be  unreason- 
able and  not  to  find  support  in  anything  con- 
tained in  section  68.  In  conceding  that  §  68 
sanctions  the  introduction  of  hearsay  evi- 
dence the  argument  of  the  appellant  is  left 
without  any  foundation  upon  which  to  rest. 
If  the  legislature  sanctioned  the  admission  of 
this  evidence  it  follows  by  necessary  implica- 
tion that  it  intended  to  authorize  the  commis- 
sion to  act  upon  it.  In  resting  the  judgment 
about  to  be  rendered  upon  this  [447]  ground 
the  court  concedes  that  the  evidence  upon 
which  the  commission  acted  was  legal  evi- 
dence, but  holds  that  it  was  insufficient  to 
sustain  an  award.  If  section  68  sanctions 
t)ie  reception  of  hearsay  evidence  there  was 
legal  evidence  before  the  commission  and  if 
there  was  any  legal  evidence  before  the  com- 
mission to  sustain  the  award  this  court  has 
no  power  to  reverse  the  determination  that 
was  made. 

I  vote  in  favor  of  affirming  the  judgment 
of  the  Appellate  Division. 

Pound,  J.  {disaenting) . — ^I  think  this  case 
should  not  be  disposed  of  by  deciding  that 
all  evidence  held  to  be  objectionable  as  hear- 
say in  the  courts  of  this  state  is  without 
probative  force.  Our  law  of  evidence  is  large- 
ly a  product  of  the  jury  system.  The  pur- 
pose of  its  exclusionary  rules  is  to  keep  from 
the  jury  not  only  all  that  is  irrelevant,  but 
also  much  that  although  relevant  is  remote, 
or  collateral,  or  non-probative,  and,  therefore, 
tends  to  mislead  or  confuse.  I  assume  that 
the  industrial  commission,  although  not 
'"bound  by  common  law  or  statutory  rules  of 
evidence"  (W.  O.  L.  §  68),  must,  in  exercising 
its  functions,  for  the  sake  of  system  and  sim- 
plicity, apply  certain  principles  of  the  law  of 
evidence  based  on  experience  as  well  as  au- 
thority, the  chief  being  that  witnesses  should, 
as  far  as  practicable,  testify  from  their  own 
knowledge  of  relevant  facts,  orally,  publicly, 
under  oath  or  affirmation  and  subject  to  the 
test  of  cross-examination.  Yet  we  cannot 
overlook  the  obvious  fact  that  "the  changing 
experience  of  mankind"  may  dictate  that  these 
fundamental  principles  be  modified  and  liber- 
alized in  their  application,  when  the  hearing 
is  before  tribunals  which  adjudicate  both  on 
law  and  fact,  and  not  before  a  jury  summoned 
temporarily  from  the  vicinage  and  untrained 
in  the  discriminating  art  of  deciding  causes 
on  evidence.  The  ascertainment  of  truth 
rather  than  the  integrity  of  the  rules  being 
the  foremost  consideration,  [448]  we  find  that 
when  the  jury  is  absent  the  rules  are  lees 


strictly  enforced,  it  being  assumed  that  the- 
court  will  not  be  easily  confused  or  misled  by 
that  which  is  irrelevant  and  inconclusive. 

Hearsay  is  said  by  the  old  writers  to  be 
"of  no  value  in  a  court  of  justice"  (Bull.  N. 
P.  294),  and  "no  evidence"  (Gilbert  on  Evi- 
dence [2d  ed.]  152),  yet  the  rule  against 
hearsay,  even  at  common  law,  is  subject  to 
many  exceptions,  and  is  not  inelastic  either 
in  statement  or  application.  Thayer  in  his 
luminous  and  philosophic  "Preliminary 
Treatise  on  Evidence  at  the  Common  Law" 
(pp.  522,  523)  suggests  that  "a  true  analy- 
sis would  probably  restate  the  law  so  as  to 
make  what  we  call  the  rule  the  exception,, 
and  make  our  main  rule  this,  namely,  that 
whatsoever  is  relevant  is  admissible.  .  .  . 
No  doubt,  in  point  of  reason,  hearsay  state* 
ments  often  derive  much  credit  from  the 
circumstances  under  which  they  are  made,  say 
for  example,  from  the  fact  of  being  made  un* 
der  oath,  or  under  impressive  conditions  as 
being  against  interest,  or  made  under  strong 
inducements  to  say  the  contrary,  or  as  part 
of  a  series  of  statements  or  a  class  of  them 
which  are  usually  careful  and  accurate,  and  the 
like;  credit  amply  enough  in  point  of  reason 
to  entitle  them  to  be  received  in  evidence, 
when  once  the  absence  of  the  perceiving  wit- 
ness is  accounted  for;  and  it  would  in  reason 
have  been  quite  possible  to  shape  our  law  in 
the  form  that  hearsay  was  admissible  as  sec- 
ondary evidence,  whenever  the  circumstances 
of  the  case  were  alone  enough  to  entitle  it  to 
credit,  irrespective  of  any  credit  reposed  in 
the  speaker."  • 

The  rule  and  its  exceptions  are  not  always 
and  everywhere  the  same.    The  decisions  are 
not  in  harmony.    What  is  admissible  in  one 
jurisdiction  is  sometimes  excluded  in  another. 
In  the  same  jurisdiotion  the  exception  as  first 
formulated  is  sometimes  limited  or  extended 
by  later  cases.    In  Travellers'  Ins.  Co.  v.  Mos- 
ley,  8  Wall.  397,  39  U.  S.   (L.  ed.)   437,  the 
question  was  whether  the  assured  died  from 
the  [449]  effects  of  an  accidental  f^ll  down 
stairs  in  the  night  or  from  natural  causes. 
Assured  had  left  his  bed  between  12  and  i 
o'clock  at  night  and  it  was  held  that  his 
declarations  to  his  wife  when  he  came  back 
that  he  had  fallen  down  the  back  stairs  and 
murt  himself  badly  were  competent  and  suffi- 
cient proof  of  the  fall  because  they  were  made 
so  soon  thereafter  as  to  be  in  the  nature  of 
res     j^es^ae— Hleclarations      contemporaneous 
with  the  main  fact  and  part  thereof.    The  evi- 
dence was,  none  the  less,  the  narrative  hy  a- 
person  stnos  deceased  of  a  past,  although  a 
recent  event.    This  court  in  Waldele  v.  New- 
York  Cent.  etc.  R.  Cq.  95  N.  Y.  274,  278,  47 
Am.  Rep.  41,  therefore,  very  properly  chir- 
acterized   the   Moeley  case   as  "an  extreme 
case,"  and  in  Qreener  v.  General  Blectrie  Co. 
209  N.  Y.  135,  138,  102  N.  E.  527,  46  URM 
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(N.S.)  97  5,  said  "the  dlbtinction  to  be  made 
(in  such  cases)    is  in  the  character  of  the 
declaration;  whether  it  is  so  spontaneous,  or 
natural,  an  utterance  as  to  exclude  the  idea  of 
fabrication;  or  whether  it  be  in  the  nature  of 
a  narrative  of  what  bad  occurred."    The  force 
of  this  rule  lies  somewhat  in  the  application 
of  it.    People  ▼•  Del  Vermo,  192  N.  Y.  470, 
483,  8o  N.  £.  690,  and  cases  cited.    Can  we  say 
that  evidence  which  the  Supreme  Court  of  the 
United  States  held  competent  and  sufficient, 
t.  €.,  the  c^larations  of  a  deceased  person 
made  soon  after  the  alleged  accidental  injury 
and  under  circumstances  entitling  them  to 
credit  is  not  competent  and  sufficient  proof 
before  the  industrial  commission  under  the 
rule  of  section  68  of  the  Workmen's  Compen- 
eation  Law  which  says  that  the  commission 
shall  not  be  bound  by  common-law  rules  of 
evidence?     May  not  the  commission,  under 
this  statute,  adopt  the  rule  of  the  Supreme 
Court  of  the  United  States  and  in  its  discre- 
tion give  it  an  extremely  liberal  application 
and  reject  the  stricter  rule  laid  down  by  this 
court  without  being  open  to  the  charge  of 
making  an  award  on  no  evidence  whatever? 
Could  not  "the  substantial  rights  of  the  par- 
ties'' be  thereby  ascertained?     If  it  may  go 
so  far,  we  need  only  hold  that  where  the 
common-law  rule  against  hearsay  is  [460]  not 
uniformly  stated  or  applied,  the  commission 
may  base  an  award  upon  evidence  received 
under  the  exceptions  to  the  rule  most  favor- 
able to  the  claimant,  without  being  bound 
by  the  decisions  of  this  court  thereon.    I  think 
that  the  evidence  of  CarrolVs  declarations  to 
his  wife  when  he  came  home  from  work  and 
to  the  physician  called  to  treat  him  might, 
<rithout  too  violent  a  wrench  to  our  estab- 
lished ideas,  be  held  competent  under  the  ex- 
ception to  the  rule  against  hearsay  applied 
to  the  Mosley  ease.    In  any  event  as  pointed 
out  by  my  brother  Seabury  in  his  opinion  the 
evidence  was  legal  and  admissible.    If  it  had 
any  probative  force,  its  weight  was  for  the 
commission  as  triers  of  fact  and  their  decision 
thereon  was  flnal«    (Workmen's  Compensation 
Law,  §  20.)   I  think  that  we  cannot  say  as 
matter  of  law  that  it  had  no  probative  force 
under  section  68  of  the  act,  but  I  do  not  there* 
by  conclude  that  all  hearsay  has  probative 
force  or  that  awards  in  contested  cases  may 
be  allowed  or  disallowed  on  rumor  or  report 
to  which  the  circumstances  give  no  weight. 
It  is  not  to  be  anticipated  that  the  commis- 
sion will  become  confused,  waste  time,  lose 
sight  of  the  main  issue  and  base  awards  or 
refuse  them  on  haphazard  hearsay,  as  our  con- 
vention is  that  a  jury  might  if  it  were  per- 
mitted to  hear  everything  relevant. 

I  vote  for  affirmance. 

Hiscock,    Collin   and   Hogan,   JJ.,   concur 
with  Cuddeback,  J.,  and  Willard  Bartlett,  Ch. 
J.,  concurs  in  result  in  memorandum;   Sea- 
Ann.  Cas.  1918B. — 85. 


burv  and  Pound,  JJ.,  read  dissenting  opin- 
ions, each  of  whom  concurs  in  the  opinion  ol 
the  other. 
Order  reversed,  etc. 

NOTE. 

In  the  reported  case  the  judges  are  agreed 
that  under  a  provision  in  a  workmen's  com- 
pensation act  that  the  commission  "shall  not 
be  bound  by  common  law  or  statutory  rules 
of  evidence"  the  hearsay  rule  is  not  applicable 
to  a  proceeding  under  the  act  and  a  self-serv- 
ing declaration  of  an  injured  workman  as  to 
the  cause  of  his  injury  may  after  his  death 
be  admitted  in  support  of  a  claim  by  his  de- 
pendents. The  majority  of  the  court  holds 
however  that  evidence  of  that  character  is  not 
sufficient  to  sustain  an  award  but  ''there  must 
be  a  residuum  of  legal  evidence  to  support 
the  claim."  The  earlier  cases  discussing  the 
admissibility  in  proceedings  under  a  work- 
men's compensation  act  of  a  statement  by  the 
injureu  workman  as  to  the  cause  of  the  injury 
are  discussed  in  the  note  to  Reck  ▼.  Whittles- 
berger,  Ann.  Cas.  19160  771. 
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Mines  and  Minerals  ^  Efteot  of  Sever* 
anoe  of  Mineral  and  Snrf  aoe  Risl^ta. 

Possession  of  the  surface  of  land  by  one 
who  has  by  his  conveyance  of  the  mineral 
interest  severed  the  latter  from  the  surface, 
is  not  a  possession  of  the  underlying  severed 
mineral  interest,  nor  does  such  possession 
inure  to  the  owner  of  the  mineral;  distinct 
estates  being  created  by  the  severance. 

[See  note  at  end  of  this  case.]  i 

Adverse  Pesseaaion  —  Mineral  LaAda. 

Acts  of  possession  required  for  the  surface 
and  those  for  the  minerals  are  different;  the 
latter  requiring  some  form  of  mining  or  ac- 
tivities directly  related  thereto. 

[See  6  Ann.  Cas.  142;  Ann.  Cas.  1912D 
1199;  140  Am.  St.  Rep.  961.] 

Same. 

Where  the  grantee  of  an  adverse  possessor 
takes  possession,  he  may  unite  his  subsequent 
possession  with  his  grantor's  prior  possession 
to  make  out  adverse  possession  for  the  seven- 
year  period. 
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Where  the  grantee  of  mineral  rights  of  an 
adverse  possessor  takes  immediate  and  appro- 
priate possession  thereof^  he  may  unite  his 
subsequent  possession  with  his  grantor's  prior 
possession  to  make  out  statutory  title  by 
adverse  possession. 

Court*  —  Rules  of  Decision  —  Follow- 
ing Other  Jurisdictions. 

The  courts  of  a  state  may  refuse  to  follow 
even  a  consensus  of  authority  in  all  other 
states,  or  a  well-recognized  rule  of  common 
law,  on  the  ground  that  it  is  not  suited  to 
the  genius  of  the  state  or  is  opposed  to  its 
public  policy;  the  public  policy  of  a  state 
being  shown  by  its  statutes  and  decisions. 

Mines  and  Minerals  •—  Effect  of  Sever- 
ance  of  Mineral  and  Snrfaoe  Rights. 

The  grantor  of  minerals  by  implication  of 
law  conveys  the  right  to  obtain  access  to 
them  through  the  surface,  and  against  such 
purpose  does  not  hold  the  surface  adversely. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Grundy 
county:    Allen,  Judge. 

Action  by  L.  H.  Northcut  et  al.,  plaintiffs, 
against  Lewis  W.  Church  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The   facts  are   stated   in   the   opinion.     Af- 

FIB&tED. 

Robinson  d  Fancher  for  appellants. 
Fults  d  Scknoon  and  L,   V.  Woodlee  for 
appellees. 

[543]  Neil,  C.  J. — Complainants  L.  H. 
Northcut,  and  the  heirs  of  H.  L.  Raulston, 
deceased,  <  claim  the  mineral  interest  in  177 
acres  of  a  tract  of  200  acres,  and  the  whole 
interest  in  twenty-three  acres,  the  residue  of 
the  200  acres.  The  defendants  claim  under 
one  Francis  Church  to  whom  a  grant  of  5,000 
acres  of  land  was  made  in  1831.  This  grant 
included  within  its  boundaries^  but  excluded 
from  its  operation,  "100  acres  belonsjing  to 
one  A.  Higginbotham  entered  June  25,  1831, 
by  No.  3083."  The  [544]  complainants  claim 
under  one  W.  R.  Nunnely,  through  a  deed 
made  by  him  to  one  J.  M.  Nunnely,  and  by 
the  latter  to  complainant  Northcut,  and  II.  L. 
Raulston,  the  ancestor  of  the  other  complain- 
ants. W.  R.  Nunnely*s  deed  describes  the 
land  oonveyed  therein,  as  made  up  partly  of 
the  above-mentioned  Higginbotham  tract,  but 
the  bill  charges  that  the  whole  200  acres  lies 
within  the  Church  grant.  Assuming  that  the 
complainants  are  bound  by  the  deed  which 
they  have  filed,  then  it  is  impossible  to  say 
how  much  of  the  200  acres  lies  within  the 
Church  grant,  and  how  much  within  the  Hig- 
ginbotham entry.  However,  the  complainants 
do  not  deraign  their  title  either  to  the  Church 
or  Uie  Higginbotham  grant,  if  the  latter  ever 
procured  a  grant,  on  his  entry,  which  is  not 
^hown.    They  trace  title  only  to  W.  R.  Nun- 


nely, and  it  is  not  shown  that  he  had  any 
kind  of  title.  An  effort  was  made  to  prove 
that  the  land  was  sold  for  taxes  dne  from 
Church,  and  that  W.  R.  Nnnnely  had  bought 
the  land  at  tax  sale,  and  received  a  tax  deed, 
but  this  failed  utterly.  So,  the  complainants 
had  no  other  recourse  than  to  rely  on  the 
statute  of  limitations  of  seven  years. 

The  facts  applicable  to  this  feature  of  the 
case  are  as  follows: 

The  deed  which  W.  R.  Nunnely  made  to 
J.  M.  Nunnely,  purporting  to  convey  the  200 
acres,  w^as  executed  on  the  24th  day  of  July. 
3884.  The  evidence  shows  that  there  were 
several  settlements  on  the  land,  running  back 
more  than  seven  years  prior  to  that  deed, 
but  no  color  of  title  is  shown  covering  them, 
nor  are  the  [545]  bounds  or  descriptions  of 
such  settlements  shown.  All  of  these  must 
therefore  go  for  naught.  It  is  also  shown 
that  J.  M.  Nunnely  divided  the  land  among 
his  children,  and  put  them  in  possession  of 
parts  of  it,  but  the  deeds  are  not  exhibited, 
nor  are  the  descriptions  of  the  holdings  of  the 
children  given.  In  view  of  this  fact  the  de- 
fendants insist  that  since  the  burden  of  proof 
to  make  out  a  claim  under  the  statute  of 
limitations  rc^sts  upon  one  who  relies  thereon, 
and  that  the  evidence  must  be  substantial 
and  clear  (Coal,  etc.  Co.  v.  Coppinger,  t)5 
Tenn.  526,  530,  32  S.  W.  465),  the  complain 
ants*  case  breaks  down  under  the  uncertainty 
thus  created  as  to  how  long  J.  M.  Nunnely, 
under  whom  they  claim,  in  fact  held  posses- 
sion of  the  land. 

But  passing  this,  we  shall  assume  that 
inasmuch  as  no  deeds  appear  as  made  by 
J.  M.  Nunnely  to  his  children,  their  various 
holdings  were  under  and  for  him,  after  he 
received  his  color  of  title  on  the  24th  of 
July,  1884. 

He  did  not  hold  this  land,  however,  under 
his  color  of  title  for  as  much  as  seven  years 
before  he  made  his  conveyance  to  the  com- 
plainant Northcut,  and  H.  L.  Raulston.  This 
latter  deed  was  made  on  the  7th  of  June, 
1890,  showing  an  interval  of  less  than  six 
years. 

Perhaps  we  might  stop  at  this  point  and 
refuse  further  to  consider  complainants'  claim 
under  the  statute  of  limitations,  on  the 
ground  that  it  does  not  appear  that  all  of  the 
land  sued  for,  or  how  much  of  it,  was  land 
that  had  been  granted  by  this  State  or  the 
State  of  North  Carolina;  the  Act  of  381^ 
chapter  28,  [546]  section  1,  requiring  such 
fact  to  be  shown  as  a  necessary  groundwork 
on  which  to  erect  a  title  acquired  under  the 
statute  of  limitations  (Sh.  Code,  section 
4456),  but  we  shall  waive  this  question,  and 
proceed  to  determine  the  controversy  on  the 
point  chiefly  argued  by  counsel,  at  the  bar 
of  the  court,  and  in  the  briefs  and  written 
arguments  filed. 
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That  question  arises  on  the  fact  that  J.  M. 
^unnely,  had  held  the  land  under  color  of 
title  les3  than  seven  years  when  he  conveyed 
the  mineral  interest  in  the  177  acres  to 
Northcut  and  Raulston,  and  the  further  fact 
that  neither  vendor  nor  vendees  exercised  any 
acts  of  ownership  appropriate  to  indicate  pos- 
session of  such  mineral  interest.  The  conten- 
tion of  the  complainants  is  that  J.  M.  Nun- 
nely  continued  to  hold  possession  of  the  sur- 
face for  a  period  longer  than  seven  years 
from  the  date  of  his  deed  from  W.  R.  Nun- 
nely,  and  that  this  possession  inured  to  the 
benefit  of  the  persons  to  whom  he  had  con- 
veyed the  mineral  interest,  and  that  thus 
seven  years*  adverse  possession  was  made  out 
for  them.  Adding  his  possession  of  the  sur- 
face before  his  conveyance  to  Northcut  and 
Raulston  and  his  possession  after  that  time, 
Xunnely  had,  prior  to  the  bringing  of  this 
action,  held  the  surface  of  the  land  more  than 
seven  years;  but  there  is  no  evidence  that 
any  mining  was  attempted,  or  any  effort 
made  to  take  possession  of  the  minerals  as 
such.  So,  we  have  the  question:  Is  the  pos- 
session of  the  surface  of  land  by  one  who  has 
by  his  conveyance  of  the  mineral  interest 
severed  the  latter  from  the  surface  a  posses- 
sion of  [547]  the  underlying  severed  mineral 
interest,  and  does  such  possession  inure  to 
the  owner  of  the  mineral? 

The  negative  of  this  question  is  so  well 
settled  in  other  jurisdictions  that  we  should 
have  no  hesitancy  in  answering  in  tlie  same 
manner  but  for  the  fact  that  there  is  a  con- 
flict on  the  subject  in  our  own  decisions. 

The  first  case  is  Murray  v.  All  red,  100 
Tenn.  100,  43  S.  W.  355,  39  L.R.A.  249,  68 
Am.  St.  Rep.  740.  The  facta  of  that  case 
were  viz. :  On  the  24th  of  October,  1853,  one 
Hodgers  conveyed  to  Matthias  Wright  a  tract 
of  land  lying  in  Fentress  county,  reserving 
all  minerals.  Wright  subsequently  conveyed 
the  same  land  to  another  without  making 
any  reservation,  and  through  a  series  of  con- 
Teyances  the  land  passed  to  Allred,  each  of 
the  deeds  by  Wright  and  those  claiming  un- 
der him,  purporting  to  pass  an  estate  in  fee. 
Facts  were  agreed  upon  in  the  case  to  the 
effect  that  Allred,  and  those  through  whom 
he  claimed,  had  been  in  the  actual,  open,  and 
continuous  adverse  possession  of  the  land, 
under  color  of  title,  for  more  than  seven  years 
before  action  brought,  but  that  neither  he 
nor  any  one  under  whom  he  claimed  had 
done  any  mining  on  the  land,  or  attempted 
anything  of  the  kind. 

Murray  claimed  the  inineral  interest  under 
Hodgers,  who,  as  stated,  had  reserved  this 
interest  when  he  conveyed  to  Wright.  Allred 
having  refused  to  permit  Murray  to  enter  "Gn 
the  land  to  explore  for  minerals,  the  question 
^s  brought  before  one  of  the  chancellors  of 
the  State  by   an  agreed  case  to  settle  the 


rights  of  the  parties.  He  decided  against 
Murray,  and  on  appeal  [548]  Murray's  third 
assignment  of  error  was  that  the  mineral  in- 
terest by  the  reservation  referred  to,  having 
been  severed  from  the  surface,  possession  of 
the  latter  was  not  inconsistent  with  the 
rights  of  the  owner  of  such  mineral  interest, 
not  adverse,  and  therefore  that  the  statute 
of  limitations  had  not  run  against  him,  and 
the  chancellor  erred  in  not  so  decreeing. 

The  court  sustained  this  assignment,  basing 
its  decision  on  the  following  principles: 
That  the  owner  of  real  estate  may  sell  the 
land  to  one  man,  the  coal,  iron,  gas,  or  oil 
to  another,  or  others,  giving  to  each  pur- 
chaser a  deed  in  fee  simple  for  his  particular 
deposit  or  stratum,  while  he  retains  the  sur- 
face for  agricultural  purposes  precisely  as  he 
held  it  before;  the  severance  being  complete 
for  all  legal  and  practical  purposes,  each 
separate  layer  or  stratum  becoming  a  subject 
of  taxation,  incumbrance,  levy,  or  sale,  pre- 
cisely like  the  surface;  and  the  possession  of 
the  soil  by  its  owner  for  the  purpose  of  til- 
lage* giving  him  no  possession  of  the  under- 
lying minerals;  that  in  order  to  make  a  hold- 
ing adverse  to  one  who  has  reserved,  or  had 
granted  to  him,  minerals  in  place,  there  must 
appear  to  hiive  been  some  denial  of  his  right, 
or  assertion  of  a  claim  inconsistent  there- 
with, and  that  the  use  of  the  surface  for 
agricultural  purposes  is  not  the  assertion  of 
a  right  inconsistent  with  the  right  of  the 
owner  of  minerals  to  mine  under  the  surface 
for  the  purpose  of  extracting  them.  100 
Tenn.  100,  102,  119,  120,  43  S.  W.  355,  39 
L.R.A.  249,  60  Am.  St.  Rep.  740. 

[549]  These  principles  are  supported  by  a 
practically  solid  array  of  authorities  in  all 
the  other  States  where  similar  questions  have 
arisen,  and  also  by  the  text-books.  West- 
moreland, etc.  Natural  Gas  Co.  v.  De  Witt, 
130  Pa.  St.  235,  18  Atl.  724,  5  L.R.A.  731; 
Louisville,  etc.  R.  Co.  v.  Massey,  130  Ala. 
166,  33  So.  896,  96  Am.  St.  Rep.  17;  Gordon 
V.  Park,  202  Mo.  236,  100  S.  W.  621,  119 
Am.  St.  Rep.  802;  Catlin  Coal  Co.  v.  Lloyd, 
180  111.  398,  54  N.  E.  214,  72  Am.  St.  Rep. 
216;  Kiser  v.  McLean,  67  W.  Va.  294,  67 
S.  E.  726,  140  Am.  St.  Rep.  948,  and  note, 
pp.  951-4^69;  Wallace  v.  Elm  Grove  Coal  Co. 
68  W.  Va.  449,  62  S.  £.  485,  6  Ann.  Cas. 
140,  and  note;  J.  R.  Crowe  Coal,  etc.  Co.  v. 
Atkinson,  85  Kan.  357,  116  Pac.  499,  Ann. 
Cas.  1916D  1196,  and  note;  White  on  Mines 
and  Mining,  32;  Barringer  k  Adams  on  th« 
Law  of  Mines  and  Mining,  pp.  36,  59  4nd 
00;  1  Cye.  994,  996;  2  Corpus  Juris,  147, 
sec.  258;  1  Ruling  Case  Law,  pp.  738,  739, 
sec.  57. 

In  the  subsequent  case  of  McBurney  v. 
Glenmary  Coal,  etc.  Co,  121  Tenn.  275,  118 
S.  W.  694,  the  existence  of  these  principles  is 
fully  recognized,  but  it  is  said  in  the  opinion 


548 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


that  the  better  rule  is  that  possession  of  the 
surface  by  one  who  has  conveyed  to  others 
the  underlying  minerals  in  place  is  a  posses- 
sion in  the  interest  of  the  latter,  as  well  as 
for  himself;  tliat  is,  it  is  also  a  possession 
of  the  minerals.  The  facts  of  that  case  were : 
Julian  F.  Scott,  claiming  ownership  of  the 
land,  conveyed  it,  in  1851,  to  one  Duncan, 
reserving  [550]  the  underlying  coal.  Duncan 
thereafter,  between  1851  and  1856,  conveyed 
this  land  to  Edward  R.  Diden,  in  several 
parcels  or  tracts,  by  four  separate  deeds.  The 
question  relating  to  the  controversy  now  be- 
fore us  arose  in  respect  of  a  certain  tract  of 
342  acres,  part  of  one  of  the  original  tracts. 
Claiming  this  tract  under  his  father's  will, 
John  S.  Diden,  the  son  of  Edward  R.  Diden, 
took  possession  of  it  in  1879,  and  resided 
upon  it  continuously,  openly,  and  adversely 
for  twenty -eight  years,  or  until  the  bringing 
of  the  action  by  McBurney.  In  1884,  when 
he  had  held  this  land  in  possession  for  a 
perior  not  longer  than  five  years,  he  conveyed 
the  mineral  interest  to  J.  H.  Parker  &  Co. 
In  1890  Parker  &  Co.  conveyed  the  mineral 
interest  to  Chandler,  and  the  latter,  on  the 
same  day,  conveyed  it  to  the  Glenmary  Coal 
&  Coke  Company.  Although,  as  previously 
stated,  when  Julian  F.  Scott  conveyed  the 
land  to  Duncan  he  reserved  the  mineral  in- 
terest in  all  the  land,  the  latter,  when  he 
conveyed  to  Edward  R.  Diden,  did  not  re- 
serve the  mineral  in  the  tract  of  which  the 
342  acres  was  a  part;  but,  as  just  stated, 
John  S.  Diden,  son  of  Edward  R.  Diden,  who 
was  the  vendee  of  Duncan,  purported  to  con- 
vey such  mineral  interest  in  his  deed  to 
Parker  &  Co.  It  does  not  appear  that  either 
Parker  &  Co.  or  the  Glenmary  Coal  &  Coke 
Company  ever  attempted  any  mining  opera- 
tions on  the  342  acres,  nor  that  they,  or 
either  of  them,  ever  did  any  act  indicating 
a  purpose  to  take  possession  of  the  minerals 
as  such,  nor  does  it  appear  that  John  S. 
Diden,  the  vendor  of  Parker  &  Co.,  during 
his  twenty-eight  years'  possession  of  the 
[551]  surface  of  the  land,  ever  did  or  at- 
tempted any  such  act.  It  is  said  that  no 
actual  possession  of  the  coal  itself  was 
claimed.  The  decision  of  the  court  was,  sim- 
ply, that  John  S.  Diden's  possession  of  the 
surface  for  more  than  -seven  years,  claiming 
the  land  under  color  of  title  (his  father's 
will),  openly,  continuously,  and  adversely,  in> 
ured  to  the  benefit  of  his  conveyee,  Parker  & 
Co.,  and  through  them  to  the  Olenmary  Coal 
ft  Coke  Company,  and  that  he  had  thus  per- 
fected the  title  of  the  latter  to  the  under* 
lying  coal,  by  the  statute  of  limitations  be- 
fore suit  brought.  It  should  be  stated  that 
McBurney  claimed  the  mineral  not  under  Ju- 
lian F.  Scott,  but  under  Thomas  B.  Eastland, 
who  had  the  true  title.  The  fact  that  tlie 
parties  were  claiming  under  different  chains 


of  title  was  referred  to  in  the  opinion  a» 
Itaving  an  influence  in  the  solution  of  the 
question. 

The  court  adopted  the  opinion  of  the  court 
of  chancery  appeals^  from  which  court  the 
case  had  been  brought  by  appeal.  It  is  said 
in  that  opinion: 

"In  this  case  the  conflict  is  not  between 
parties   claiming  under  the   same   chain  of 
title,  but  between  parties  claiming  under  en- 
tirely separate  and  distinct  chains  of  title. 
It  appears  to  us  that  the  better,  safer,  and 
most  sensible  rule  would  be  to  adopt  the  rule 
established  in  those  cases  where  there  is  a 
joint  or  mixed  possession  by  heirs  and  life 
tenants,  or   by  mother   and  child,  guardian 
and  ward,  etc.,  where  the  possessions  are  held 
to  be  consistent,  and  in  harmony,  and  a!) 
under  the  same  title.     .    .    .    We  think  the 
better  rule  and  principle  is  to  hold  that  such 
possessipn  by  a  man  who  [552]  has  conveyed 
the  mineral  rights  to  others  is  a  possession 
in  their  interest,  and  in  harmony  with  them. 
as  well  as  for  himself.    If  it  be  not  so  held 
in  this  case,  we  have  this  peculiar  condition 
of  matters  presented:    Diden  by  his  deed  con- 
veyed to  Parker  &  Co.,  and  through  thsm  V> 
the  defendant  Glenmary  Coal  &  Coke  Com- 
pany, the  mineral  rights  and  mining  rights . 
that  is,  the  right  to  go  upon  this  land  and 
take  out  these  minerals,  and  to  use  the  neces- 
sary timber  on  the  land  for  mining  j^irposcs. 
Now,  these  parties  are  claiming  under  him 
and  under  his  warranty,  and  if  they  be  ousted 
therefrom,  can  hold  him  liable  on  his  war- 
ranty, and  the  loss*  will  be  occasioned  by  tlie 
entry  of  a  party  against  whom  he  has  hen 
asserting  an  adverse  right  for  a  period  of 
more  than  a  quarter  of  a  century.    In  addi- 
tion to  that,  Diden  has  certainly  been  hohlin^'^ 
the  land  for  all  purposes  as  against  the  com- 
plainants, and  is  entitled  to  hold  all  of  it 
for  all  purposes,  unless  it  be  held  that  tiic 
coal  has  been  severed,  so  as  not  to  protect 
it;   and  if  it  should  be  decided  under  this 
holding  that  the  complainants  have  not  lost 
their  title  to  the  coal,  by  what  right  or  on 
what  principle  could  it  be  held  that  they  can 
enter  upon  the  surface  in  order  to  reach  the 
coal,  and  can  it  be  held  that  they  have  the 
right  to  use  the  timber  upon  the  land  for 
mining  purposes?    We  think,  in  a  case  of  this 
kind,  as  heretofore  said,  the  better  holding 
would  be  that  the  possession  of  Diden  inured 
to  the  benefit  of  his  grantee,  to  whom  the 
mineral  and  mining  rights  were  transferred. 
.    .    .    We  are  of  opinion,  as  stated,  that  the 
better  and  more  [553]  sensible  rule,  and  the 
rule  which  will  best  promote  and  carry  out 
the   purpose   and   policy   of   the    statute  of 
limitations,  by  quieting  titles,  etc.,  will  be 
to  hold  that  the  possession  by  a  grantor  (oi 
a  mineral  interc^st  and  mining  rights  in  prop- 
crty )  of  the  surface  will  inure  to  the  benefit 


NOSTHCUT  ▼.  CHURCH. 

1S5  Tenn.  541, 


648 


of  tke  grantee  of  anch  righta  as  againat  third 
parties;  and  auch  is  our  holding." 

This  court  after  aetting  out  the  foregoing 
added: 

"We  are  of  opinion  that  the  court  of  chan- 
ceiy  appeala  announcea  a  better  rule  than 
that  indicated  in  the  authoritiea  we  have 
'Cited  from  other  States.  We  are  the  better 
contented  with  this  rule  in  view  of  the  fact 
that  there  would  be  no  way  of  putting  com- 
plainant in  possession  of  those  minerals  if 
his  title  thereto  should  be  established.  The 
sdverse  possession  of  the  defendants  has  de- 
prived the  complainant  of  an  easement  to 
remove  this  coal  from  defendants'  premises, 
even  if  it  belonged  to  complainant.  Com- 
plainant could  not  assert  a  way  of  necessity 
over  the  land  of  defendant  Diden  to  remove 
the  minerals." 

After  very  careful  reflection  and  a  re- 
examination of  the  authorities,  we  are  con- 
vinced this  decision  is  unsound. 

When  John  S.  Diden  conveyed  the  mineral 
interest  to  Parker  &  Co.  he  severed  it  (if 
not  already  severed  by  the  reservation  in 
Julian  F.  Scott's  deed)  from  the  surface  as 
completely  as  if  the  land  had  been  cut  into 
two  distinct  tracts.  Catlin  Coal  Co.  v.  Lloyd, 
176  III.  275,  52  N.  £.  144;  Ames  v.  Amea, 
160  111.  599,  43  N.  £.  592;  New  Jersey  Zinc 
Co.  V.  New  Jersey  Franklinite  [554]  Co.  13 
N.  J.  Eq.  322,  341-343;  Gill  v,  Fletcher,  74 
Ohio  St.  295,  78  N.  £.  433,  113  Am.  St.  Rep. 
962;  Lillibridge  v.  Lackawanna  Coal  Co.  143 
Pa.  St.  293,  22  Atl.  1035,  13  L.R.A.  627,  24 
Am.  St.  Eep.  544;  Gordon  v.  Park,  supra; 
Wallace  v.  Elm  Grove  Coal  Co.  supra.  Pos- 
session of  the  surface  thereafter  could  not  be 
possession  of  the  severed  mineral.  Gordon  v. 
Park,  supra;  Wallace  v.  Elm  Grove  Coal  Co. 
supra;  Louisville,  etc.  R.  Co.  v.  Massey,  136 
Ala.  156,  33  So.  896,  96  Am.  St.  Rep.  17; 
Catlin  Coal  Co.  v.  Lloyd,  supra;  Manning 
V.  Kansas,  etc.  Coal  Co.  181  Mo.  869,  377- 
379,  81  S.  W.  140 ;  Caldwell  v.  Copeland,  37 
Pa.  St.  427,  78  Am.  Dec.  436;  Armstrong  ▼. 
Caldwell,  53  Pa.  St.  284;  Huss  v.  Jacobs, 
210  Pa.  St.  145,  59  Atl.  991;  Virginia  Coal, 
etc.  Co.  V.  Kelly,  93  Va.  332,  24  S.  E.  102O. 
This  is  bound  to  be  true,  if,  as  all  the  au- 
thorities hold,  distinct  estates  are  created  by 
the  severance.  And  it  also  follows  from  the 
undoubted  rule  that  the  acts  of  possession 
required  for  the  surface,  and  those  for  the 
minerals  are  different;  the  latter  requiring 
wme  form  of  mining,  or  activities  directly 
related  thereto. 

"The  surface  owner  setting  up  the  statute 
ninst  establish  a  possession  of  the  mine,  as 
^ch,  independently  of  his  possession  of  the 
surface.  Such  a  possession  must  be  actual, 
uotorious,  exclusive,  continuous,  peaceable, 
uid  hostile  for  the  statutory  period.  And  in 
^cse  respects  the  surface  owner   is   in  no 


better  position  than  a  stranger.  .  .  .  Ac- 
tual possession  is  taken  by  the  opening  of 
mines  and  carrying  on  mining  operations^" 
[555]  Gordon  v.  Park,  supra;  Barringer  k 
Adams  on  the  Law  of  Mines  and  Mining, 
p.  569. 

It  is  true,  as  held  in  Finnegan  v.  Pennsyl- 
vania Trust  Co.  5  Pa.  Super.  Ct.  124,  that 
the  true  owner  cannot  by  executing  and  re- 
cording a  deed  purporting  to  convey  the  min* 
eral,  so  sever  it  as  to  interfere  with  an 
adverse  possession  already  begun  on  the 
whole  tract,  or  use  such  deed,  as  a  substitute 
for  a  possessory  action.  The  case  is  alto- 
gether different,  however,  when  the  person  in 
possession  himself  surrenders  that  possession 
to  another.  No  one  doubts  that  if  one  in 
adverse  possession  of  land  should  convey  a 
distinct  part  of  the  tract  to  another,  and 
place  him  in  possession,  or  after  his  convey- 
ance should  abandon  that  possession,  he  could 
no  longer  claim  that  part  of  the  land  under 
the  statute.  It  is  true  his  vendee  might  re- 
ceive the  possession,  and  his  subsequent  pos- 
session, united  with  the  prior  possession  of 
his  vendor,  might  make  out  the  seven  years* 
adverse  possession  for  him.  So,  too,  if  the 
land  should  be  divided,  by  the  supposed  ven- 
dor, into  two  estates  by  severance  of  the 
mineral,  the  vendee  might  unite  the  posses- 
sion existing  before  the  severance  with  an 
immediate  and  continuous  possession  of  the 
mineral  after  the  severance,  and  so  make  out 
title  to  the  mineral  under  the  statute,  but 
there  would  have  to  be  appropriate  possession 
of  the  latter;  the  statute  could  not  be  satis- 
fied merely  by  the  vendor's  possession  of  the 
surface. 

When  it  is  said  in  the  opinion  in  the  Mc- 
Burney  Case  that  the  court  should  not  follow 
the  decisions  of  other  States .  on  the  point, 
but  should  hold  as  the  better  rule  [556]  that 
the  possession  of  the  surface  was  likewise 
possession  of  the  severed  mineral  lying  with- 
in the  earth,  not  only  was  the  uniform  rule 
prevailing  in  all  other  jurisdictions  disre- 
garded, but  our  own  prior  case  of  Murray  v. 
Allred  as  well,  and  something  declared  pos- 
session which,  assuming  the  existence  of  a 
severance  of  the  mineral  from  the  surface, 
could  not,  in  the  nature  of  things,  be  posses- 
sion, any  more  than  one  could  be  said  to  be 
in  possession  of  the  surface  of  land  which 
he  had  conveyed  to  another,  and  on  which 
his  foot  no  longer  rested.  The  decision  in 
McBurney  v.  Coal,  etc.  Co.  on  the  point  stated 
is  therefore  unsound,  and  on  that  point  must 
be  overruled. 

The  decision  could  have  been  based  only  on 
one  or  the  other  of  these  two  propositions, 
VIZ.:  that  a  conveyance  of  the  mineral  did 
not  sever  it  from  the  surface,  or  that  if  the 
conveyance  did  effect  such  severance,  still  the 
possession  of  tlie  surface  was  also  a  posses- 


660 


CITE  THIS  VOL.  AHN.  CAS.  191SB. 


sioxi  of  the  severed  mineral.  Both  proposi- 
tions are  without  doubt  in  conflict  with  all 
the  authorities,  and  against  the  common  law. 
The  common  law  binds  courts  only  less  firmly 
than  statutes.  Its  rules  are  gradually,  al- 
most imperceptibly,  enlarged  or  contracted  by- 
the  courts,  by  construction,  in  the  course  of 
their  application  to  new  States  of  fact,  to 
meet  the  needs  of  a  progressive  civilization, 
but  it  is  not  allowable  to  change  them  per 
8altum.  This  can  be  done  only  by  legislation. 
It  is  true  the  courts  of  a  State  may  refuse 
to  follow  even  a  consensus  of  authority  in  all 
other  States,  or  even  a  perfectly  well-recog- 
nized rule  of  the  common-law,  [557]  on  the 
ground  that  it  is  not  suited  to  the  genius  of 
the  State,  or  is  o^iposed  to  its  public  policy. 
We  know  of  no  public  policy  of  this  State, 
however,  which  makes  the  settled  rule  of 
other  mining  States  on  the  subject  referred 
to  inapplicable  here.  The  public  policy  of  a 
State  is  shown  by  its  statutes  and  decisions. 
We  have  no  applicable  statute,  but  Murray 
V.  Allred,  supra,  is  evidence  that  we  have  no 
public  policy  which  forbids  the  rule  therein 
applied.  That  case  has  been  approved  in 
other  States,  and  cited  in  their  decisions, 
also  in  the  text-books, '  and  it  was  not  in 
terms  overruled,  or  dissented  from,  in  Mc- 
Burney  v.  Glenmary  Coal,  etc.  Co.  supra. 

In  respect  of  the  point  in  the  case  last 
mentioned,  to  the  effect  that  the  question 
should  be  settled  on  the  theory  of  a  joint  or 
mixed  possession,  we  say  such  possession  is 
always  actual,  and  the  matter  for  decision 
always  is,  to  which  one  of  several  so  in  actual 
possession  shall  the  law  impute  the  legal  or 
true  possession,  and  the  answer  is,  to  that 
one  who  owns  the  legal  title.  Welcker  v. 
Staples,  88  Tenn.  49,  12  S.  W.  340,  17  Am. 
St.  Rep.  869;  Ramsey  v.  Quillen,  5  Lea 
(Tenn.)  184.  In  the  first-cited  case,  the  per- 
sons in  actual  possession  were  tlie  husband 
and  wife,  and  their  children,  with  the  legal 
title  in  the  wife  and  children,  and  in  the 
second,  the  husband  and  wife,  with  the  title 
in  the  wife.  In  McBurney  v.  Glenmary  Coal, 
etc.  Co.  there  was  no  one  in  possession  ot  the 
surface  except  John  S.  Diden;  so  the  theory 
of  joint  or  mixed  possession  could  not  be 
applicable.  The  only  theory  left  is  that  Diden 
being  [568]  in  possession  of  the  surface,  he 
was  by  force  of  that  fact  also  in  possession 
of  the  underlying  coal,  and  held  it  as  a  trus- 
tee for  the  vendee  thereof.  But  this  is  but 
another  form  of  the  theory  which  we  have 
already  shown  is  inadmissible,  since  it  as* 
sumes  that  j^ossession  of  the  surface  is  pos* 
session  of  mineral  severed  from  the  surface. 

We  add  one  more  observation.  It  was  said 
in  that  case  that  it  would  be  futile  to  give 
McBurney  a  recovery  for  the  mineral  because 
the  statute  had  run  against  him  as  to  the 
surface,  and  he  could  not  therefore  reach  the 
mineral.     This  was  not  a  sound  reason  for 


refusing  to  declare  his  right.  Moreover  there 
could  be  no  obstacle  to  his  reaching  such 
minerals  by  mining  or  tunneling  under  the 
land  in  question  from  adjoining  lands  ob- 
tained by  purchase  or  lease.  But  this  would 
have  been  unnecessary,  because  when  John 
S.  Diden  conveyed  the  minerals,  he,  by  im- 
plication of  law,  conveyed  the  right  to  obtain 
access  to  them  through  the  surface,  and  as 
against  that  purpose  no  longer  held  the  sur- 
face adversely.  That  was  an  incident  to  the 
conveyance  of  the  mineral  right,  and  became 
a  part  of  that  right  when  severed. 

As  to  the  point  that  McBurney's  claim  wafr 
under  another  chain  of  title,  we  think  undue 
importance  was  attached  to  it.  The  severance 
was  made  by  Diden  himself,  thereby  depriving 
himself  of  the  possession  of  the  minerals, 
and  it  was  at  last  only  a  question  of  posses- 
sion. Another  view  of  the  matter  is,  that 
inasmuch  as  John  S.  Diden  claimed  ultimate- 
ly under  Julian  F.  [559]  Scott,  and  he  had 
reserved  the  mineral  interest  in  the  deed 
which  he  made  to  Duncan,  there  was  a  sever- 
ance of  the  mineral  at  the  beginning  of  John 
S.  Diden's  title,  with  the  incidental  right  of 
access  reserved,  but  he  never  had  color  to  the 
mineral  interest,  and  therefore  no  sort  of 
possession  of  it. 

The  result  is  that,  Murray  v.  Allred,  supra, 
is  reinstated  as  authority,  and  following  that 
case,  and  the  authorities  on  which  it  is  based, 
and  others  in  accord,  we  hold  that  complain- 
ants did  not  acquire  the  mineral  interest  in 
the  177  acres,  under  the  statute  of  limita- 
tions, or  otherwise. 

W^e  are  constrained  to  the  same  conclusion, 
jn  respect  of  the  twenty- three  acres,  on  the 
grounds  stated  in  the  early  part  of  the  opin- 
ion, that  it  does  not  appear  that  the  land  in 
question,  or  how  much  of  it,  was  ever  granted 
by  this  State  or  the  State  of  North  Carolina, 
as  required  by  section  1  of  chapter  28  of  the 
Acts  of  1819. 

Therefore  the  whole  bill  must  be  dismissed 
at  complainants'  cost. 

NOTE. 

Resulting  RiKhts  of  Mine  Owner  after 
Severance  of  Surface  and  Mineral 
Estates. 

Introductory,  550. 

Bight  in  General,  551. 

Right  to  Construct  Railroad,  552. 

Right  to  Use  Surface  and  Openings  to  He- 
move  Minerals  from  Adjoining  Lands, 
552. 

Right  to  Deprive  Surface  of  Support,  553. 


Introdtictory. 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  passing  on  the  resulting  rights 
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of  a  mine  owner  after  a  severance  of  tbe 
surface  and  the  mineral  estates.  For  a  dis- 
cussion of  the  earlier  cases,  see  the  note  to 
Scbobert  v.  Pittsburg  Coal,  etc.  Ck>.  Ann.  Gas. 
1913B  1104. 

The  presumption  that  the  person  having 
the  possession  of  the  surface  has  the  posses- 
sion of  the  subsoil  also  does  not  exist  when 
those  rights  are  severed;  and  possession  of 
the  surface  owner  is  not  adverse  to  the  title 
of  the  owner  of  the  coal  and  minerals. 
Slirewsbury  v.  Pocahontas  Coal,  etc.  Co.  219 
Fed.  142,  135  C.  C.  A.  40. 

"After  severance  of  the  mineral  in  situ 
from  the  surface,  the  possession  of  the  latter 
is  not  possession  of  the  former.  The  effect 
of  the  severance  is  to  create  two  closes  ad- 
joining but  separate."  Birmingham  Fuel  Co. 
V.  Boshell,  190  Ala.  697,  67  So.  403.  The 
mineral  after  severance  is  a  corporeal  here- 
ditament, and  mere  nonuser  will  not  affect 
the  owner's  title,  and  to  lose  his  right,  by 
adverse  possession,  the  owner  must  be  dis- 
poised.  The  effect  of  severance  is  to  create 
two  distinct  estates.  Hooper  v.  Bankhead, 
171  Ala.  632,  54  So.  540.  And  see  to  that 
effect  McBeth  v.  Wetnight,  57  Ind.  App.  47, 
106  N.  £.  407;  Hoilman  v.  Johnson,  164 
X.  C.  268,  80  S.  E.  249. 

The  surface  ownership  of  land  may  be  in 
one  man,  and  the  minerals  in  another,  in 
which  case  both  are  landowners.  The  owner 
of  land  may  convey  the  surface  to  one  and 
reserve  to  himself  an  estate  in  fee  in  the 
minerals,  or  vice  versa,  or  may  convey  the 
surface  to  one  and  the  minerals  to  another; 
and  the  effect  of  such  a  conveyance  will  be 
to  create  an  estate  separate  and  distinct  in 
the  sundered  properties,  the  one  from  the 
other,  entire  and  complete  in  fee  simple. 
Ball  V.  Clark,  150  Ky.  383,  150  S.  W.  359. 
And  see  the  reported  case. 

Rights  in  General, 

Because  a  mine  may  not  be  worked  prac- 
tically without  other  facilities,  a  grant  of 
the  minerals  implies  the  right  to  construct 
and  operate  roads,  tram  and  railway  tracks 
on  the  surface  for  the  use  of  the  mine,  to 
l)nild  air  shafts,  erect  machinery,  store  water 
for  the  use  of  the  engines,  and  in  general  to 
do  that  which  is  reasonably  necessary  for  the 
use  of  the  thing  granted.  Himrod  v.  Ft.  Pitt 
Min.  etc.  Co.  220  Fed.  80,  135  C.  C.  A.  648 
(238  Fed.  746,  151  C.  G.  A.  596),  wherein 
it  was  said:  ''There  are  obvious  degrees  of 
necessity  for  the  use  of  the  surface  in  the 
conduct  of  subterranean  mining  operations, 
from  the  absolute  necessity  of  sinking  shafts 
or  making  other  entrances  to  the  minerals,  to 
the  practical  necessities  of  business  opera- 
tions, such  as  the  placing  of  steam  engines 
aod   machinery    at   the   mouth   of   the    en- 


trances, of  oonatructing  ponds  of  water  to 
supply  the  engines,  of  laying  and  operating 
rail  or  tram  ways  to  bring  in  supplies  and 
to  carry  out  the  ore,  of  storage  of  minerals 
on  the  surface  pending  sales,  of  assembling 
houses,  stores,  and  shops  for  the  use  of  the 
miners;  but  such  uses  .  .  .  [are]  to  be 
implied  in  the  grants,  if  found  to  be  neces- 
sary by  the  triers  of  fact.  .  .  .  It  is 
equally  obvious  that  a  grant  of  the  right  to 
bore  a  tunnel  or  to  sink  a  shaft  may  imply 
the  right,  as  a  reasonable  necessity,  to  use 
the  surface  for  the  deposit  of  waste  and  de- 
bris brought  from  the  tunnel  or  shaft,  such 
necessity  to  be  determined  as  a  question  of 
fact  from  the  circumstances  of  the  case." 

One  who  has  the  exclusive  right  to  mine 
coal  on  a  tract  of  land,  has  the  right  of  pos- 
session even  as  against  the  owner  of  the  soil, 
so  far  as  is  reasonably  necessary  to  carry  on 
his  mining  operations.  Bagley  v.  Republic 
Iron,  etc.  Co.  193  Ala.  219,  69  So.  17. 

The  right  to  coal  deposits,  when  separated 
by  grant  or  reservation  in  a  deed,  is  as  much 
of  an  estate  in  lands  as  the  right  to  the 
surface  of  the  same  lands;  and  such  an  estate 
carries  with  it  the  right  to  use  so  much  of 
the  surface  estate  as  may  be  reasonably  nec- 
essary for  the  proper  use  of  the  mineral  es- 
tate. Gordon  v.  Million,  248  Mo.  155,  154 
S.  W.  99.     And  see  the  reported  case. 

The  grantee  of  a  right  to  explore  for  oil 
and  gas  has  a  right  to  drill  the  surface  of 
the  land  together  with  such  right  of  ingress 
and  egress  on  the  surface  as  may  be  neces- 
sary for  that  purpose.  He  also  has  the  right 
to  a  reasonable  use  of  the  surface  to  place 
derricks  and  other  necessary  machinery  for 
drilling  its  wells.  Chartiers  Oil  Co.  v.  Cur- 
tiss,  34  Ohio  Cir.  Ct.  106,  judgment  affirmed 
88  Ohio  St.  594,  106  N.  E.  1053.  See  also 
Barker  v.  Campbell-Ratcliff  Land  Co.  (Okla.) 
167  Pac.  468. 

It  has  been  held  that  while  there  was  no 
question  as  to  the  right  of  a  mine  owner  to 
remove  coal  from  around  an  iron  casing 
which  protected  an  artesian  well  and  was 
driven  through  the  mineral  strata  by  the 
owner  of  the  surface,  where  there  was  evi- 
dence that  the  casing  was  negligently  de- 
stroyed by  the  mine  owner  in  his  mining 
operation  and  that  he  refused  to  admit  the 
owner  of  the  surface  to  enter  the  mine  and 
repair  it,  he  was  liable  in  damages  in  an 
action  of  trespass.  Pennsylvania  Central 
Brewing  Co.  v.  Lehigh  Valley  Coal  Co.  250 
Pa.  St.  300,  95  Atl.  471. 

A  grant  of  a  right  to  mine  coal  giving  the 
grantee  "all  the  usual  mining  privileges  for 
the  removal  of  same  and  every  part  thereof 
from  under  and  in  said  parcel  of  land,  etc.," 
will  not  permit  the  grantee  to  mine  coal 
within  five  feet  of  the  dividing  line  in  viola- 
tion of  a  statute.    Darby  v.  Davis  Coal,  etc. 
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€o.  74  W.  Va.  295,  Ann.  Cas.  1916A  226,  81 
S.  E.  1124. 

The  fact  that  mining  operations  have  been 
diBContiniied  for  a  period  of  fifteen  yeats 
does  not  prevent  the  mine  owner  from  again 
using  the  surface  to  remove  the  remaining 
mineral.  Sorg  t.  Frederick,  255  Pa.  St.  617, 
100  Atl.  481. 

Right  to  Construct  Railroad, 

The  right  to  construct  tram  roads  or  other 
means  of  transportation  across  the  surface 
of  the  land  for  the  purpose  of  mining  and 
producing  the  minerals  from  other  tracts  of 
land  is  an  easement  appurtenant  to  the  own- 
ership of  the  minerals.  Jones  v.  Island  Creek 
Coal  Co.  (W.  Va.)  91  S.  E.  391.  And  see 
Himrod  v.  Ft.  Pitt  Min.  etc.  Co.  220  Fed.  80, 
135  C.  C.  A.  648  (238  Fed.  746,  151  C. 
C.  A.  596).  But  a  right  given  to  construct 
buildings,  railroads  and  wagon  roads,  and 
such  other  facilities  as  may  be  necessary  to 
a  successful  operation  of  the  mine,  does  not 
entitle  the  owner  of  the  mining  right  to  con- 
struct a  railroad  for  the  purpose  of  general 
traffic  which  has  no  relation  to  the  shipment 
of  ore  from  the  land.  Howell  v.  Cuyuna 
Northern  R.  Co.  127  Minn.  480,  149  N.  W. 
942.  And  see  Farrow  v.  Vansittart,  1  Eng.  Ky. 
&  C.  Cas.  602,  wherein  a  grant  of  land  re- 
serving in  the  grantor  the  mines  and  quar- 
ries with  the  right  to  mine,  dig  and  carry 
away,  etc.,  and  particularly  the  right  to  lay 
dow^,  make  and  grant  w^agon  ways  over  the 
conveyed  premises,  was  held  not  to  enable 
the  grantors  or  their  lessees  to  construct  a 
railway  for  the  purpose  of  conveying  passen- 
gers and  general  merchandise. 

Right  to  Use  Surface  and  Openings  to 
Remove  Minerals  from  Adjoining 
Lands, 

A  grantee  of  coal  in  place  with  irrevocable 
and  perpetual  license  to  mine  and  remove 
the  coal  from  the  land  in  which  it  is  lo- 
cated, has  the  right,  as  an  incident  of  the 
license  to  use  the  space  made  by  mining  the 
coal,  for  the  purpose  of  removing  coal  taken 
from  other  and  adjoining  mines.  This  rule 
docs  not  apply  of  course  to  mere  lessees  of 
land  or  of  the  surface,  where  the  lease  or 
grant  is  for  the  express  purpose  of  transport- 
ing only  the  coal  on  or  under  such  land;  nor 
does  it  apply  to  cases  where  the  time  during 
which  the  right  so  to  use  the  land  is  limited. 
Bagley  v.  Republic  Iron,  etc.  Co.  193  Ala. 
219,  69  So.  17,  wherein  the  following  facts 
appeared:  "Appellants  or  their  predecessors 
Cn  title  conveyed  to  appellee  or  its  predeces- 
sors in  title  all  the  coal  and  minerals  of 
whatever  kind  that  lie  on  or  below  the  sur- 
face of  certain  lands  described,  'together  with 
the  right  to  mine  said  coal  and  other  min- 


erals, the  right  to  use  all  necessary  timber 
and   water   for   such   mining   purposes,  the 
right  of  way  for  all  necessary  roads,  and  all 
ether   rights   and   privileges   which  may  be 
necessary  for  the  proper  mining  and  trans- 
portation   oi   said    minerals.'      Appellee  ac- 
quired  from   other   parties   lands   adjoining 
those  as  to  which  appellants  had  conveyed 
the  minerals   and  mining   rights   above  de- 
scribed.   Appellee  opened  an  air  shaft  on  the 
lands  in  question,  constructed  a  fan  thereon 
for  the  purpose  of  Yentilating  its  coal  mines 
which  ramified  the  lands  in  question  as  well 
as  other  lands  owned  by  appellee  and  acquired 
from  third  parties.    The  openings  to  the  coal 
mines  were  on  lands  other  than  the  ones  in 
question,  but  the  entries,  following  the  seams 
of  coal,  had  been  extended  to  the  lands  in 
question,  and  a  part  of  the  coal  thereon  had 
been  mined;   and  these  underground  entries 
which   occupied   the   space  from   which  the 
coal   had   been  taken  were  used  for  laying 
tram  tracks  over  which  coal, .not  only  from 
the  lands  in  question  but  from  other  lands, 
was  hauled  to  the  tipple.    Appellant  Baglev 
filed  this  bill  against  Isaacs  a.nd  appellee,  to 
enjoin  appellee  from  further  using  these  en- 
tries on  the  lands  in  question,  for  transport- 
ing coal  from  other  lands,  and  to  enjoin  the 
use  of  the  air  shafts,  fans,  etc.,  constructed 
thereon,  for  the  purpose  of  facilitating  the 
mining  of  coal  from  lands  other  than  the  ones 
in  question;  and  to  prevent  the  dumping  of 
slate  and  refuse  from  such  other  lands  upon 
the  surface  of  the  lands  in  question."     The 
court  said:     "The  question  to  be  decided  is: 
Does  the  use  by  appellee  of  the  air  shaft  and 
fans,  on  the  surface,  and  of  the  tram  line;! 
under  the  surface  of  the  lands  in  question, 
for  the  purpose  of  mining  coal   from  otlier 
lands,  in  connection  with  their  use  for  mining 
coal  from  the  lands  in  question,  entitle  the* 
plaintiff  to  the  injunctive  relief  sought?    The 
learned  chancellor  held  that  plaintiff  was  not 
entitled  to  such  relief,  and  we  concur  with 
him  in  hie  holding  and  opinion.     He  says: 
'By  virtue  of  its  deed  from  Isaacs  and  Bagley 
defendant  owns  the  coal  thereby  conveyed  and 
the   right  to   possession   of   the   haulageway 
and  the  air  shaft  used  in  the  mining  of  that 
coal.     Having   such   right   of   possession,  it 
could  not  while  it  continues  the  mining  of 
that  coal  be  guilty  of  a  trespass  or  ether 
wrong  to  complainant  by  mere  occupancy  of 
the  haulageway  or  the  shaft  or  by  any  use 
thereof  which   does   not  injure  or   interfure 
with  the  use  of  the  nominal  part  of  the  land 
containing  that  coal.     That  such   injurious 
interference  results  from  the  haulage  of  coai 
by  defendant  from  its  other  lands  throns:b 
the    passageway,    or    from    the    ventilation 
through  the  shaft  of  mines  on   such  other 
lands,   does   not   appear   from  the   evidence. 
From  such  use  of  the  haulageway  and  shaft 
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defendaot  could  have  been  restricted  by  con- 
tract, and  thig  irrespective  of  whether  the 
use  ifl  injurious;  but  there  was  express  con* 
tract  on  the  subject,  nor  is  there  in  the  terms 
of  the  deed  by  which  the  coal  was  conveyed 
to  defendant  anything  from  which  such  re* 
striction  can  be  implied.  The  expression  of 
rights  given  defendant  in  that  deed  was  of 
such  rights  only  as  were  iiicident  to  the 
mining  of  the  land  therein  mentioned.  As 
to  what  use  might  be  made  of  that  land  or 
of  the  haulage  way  or  the  shaft  in  the  mining 
of  other  land,  the  deed  is  silent,  and  there- 
fore the  doctrine  whereundcr  tlie  expression 
in  a  contract  of  some  rights  is  sometimes 
held  to  imply  the  exclusion  of  other  rights 
does  not  here  apply.  Under  these  considera- 
tions, the  court  is  brought  to  the  conclusion 
that  neither  the  complainant  in  the  original 
bill  nor  the  complainant  in  the  cross  bill  is 
entitled  to  relief,  and  in  this  it  is  supported 
by  the  decisions  in  Lillibridge  v.  Lackawanna 
Coal  Co.  143  Pa.  St.  293,  22  Atl.  1035,  24 
Am.  St.  Rep.  544,  13  L.R.A.  627;  Schobert  v. 
Pittsburgh  Coal,  etc.  Co.  254  111.  474,  98  N. 
E.  945,  40  L.R,A.(N.S.)  628,  Ann.  Cas.  1913B 
1104,  and  other  authorities  there  cited.' '' 

Right  to  Deprive  Surface  of  Support, 

In  the  absence  of  a  contract  waiving  sur- 
face support,  the  right  of  the  owner  of  the 
surface  to  such  support  is  absolute,  and  is 
not  dependent  on  the  degree  of  care  that  may 
be  exercised  in  the  operation  of  the  mine. 
Chamber  Colliery  Co.  ▼.  Twyerould  [1915] 
1  Ch.  (Eng.)  268;  West  Pratt  Coal  Co.  v. 
Dorman,  161  Ala.  389,  18  Ann.  Cas.  750,  49 
So.  849,  135  Am.  St.  Rep.  127,  23  L.R.A. 
(N.S.)  805;  Bibby  v.  Bunch,  176  Ala.  585, 
58  So.  916;  John  Hill  Coal,  etc.  Co.  v.  Bales, 
183  Ind.  276,  108  N.  E.  962;  CoUins  v.  Glea- 
wn  Coal  Co.  140  la.  114,  115  N.  W.  497,  18 
L.R.A.(N.S.)    736,   affirmed   in   140  la.   123, 

118  N.  W.  36,  18  LJR.A.(N.S.)  740;  Walsh 
▼.  Kansas  Fuel  Co.  91  Kan.  310,  137  Pac.  941, 
50  L.R.A.(N.S.)  686;  Graff  Furnace  Co.  v. 
Scranton  Coal  Co.  244  Pa.  St.  592,  91  Atl. 
508;  Gordon  v.  Delaware,  etc.  Co.  253  Pa.  St. 
113,  97  Atl.  1033;  Com.  v.  Clearview  Coal 
Co.  256  Pa.  St.  328, 100  Atl.  820,  L.R.A.1917E 
672;  Penman  v.  Jones,  256  Pa.  St.  416,  100 
Atl.  1043;  Stonegap-Coliiery  Co.  ▼.  Hamilton, 

119  Va.  271,  Ann.  Cas.  1917E  60,  89  S.  E. 
305.  See  also  Robinson  v.  Boynton  Coal  Co. 
58  Pa.  Super.  Ct.  176. 

The  great  weight  of  authority,  both  .Eng- 
lish and  American,  undoubtedly  supports  the 
rule  that  where  the  ownership  of  the  surface 
of  the  land  has  been  severed  from  the  owner- 
ship oT  the  minerals  under  it,  unless  the  mat- 
ter has  been  otherwise  determined  by  con- 
tract or  conveyance,  the  owner  of  the  surface 
has  an  absolute  right  to  neoesscury  support 


for  his  land.  And  if  the  owner  of  the  min* 
erals  removes  them  entirely,  so  that  injury 
results  from  the  subsidence  of  the  soil,  he 
will  be  liable  for  the  resulting  damage,  no 
matter  how  carefully  or  skilfully  he  may 
conduct  his  mining  operations.  He  must 
either  leave  pillars  or  ribs  of  the  mineral 
itself,  or  put  in  artificial  supports  sufficient 
to  sustain  the  soil  above.  Collins  v.  Gleason 
Coal  Co.  140  la.  114,  115  N.  W.  497,  18 
L.R.A.(N,&)  736,  affirmed  in  140  la.  123, 
118  N.  W.  36,  18  L.R.A.(N.S.)  740.  One 
who  takes  out  the  coal  without  leaving  proper 
support  is  liable  for  damages  to  the  owner 
of  the  surface,  if  the  same  subsides  by  reason 
of  his  failure  to  support  it  properly.  John 
Hill  Coal,  etc.  Co.  v.  Bales,  183  Ind.  276,  108 
N.  E.  962. 

But  the  right  to  surface  support  may  be 
waived,  in  which  event  the  mine  owner  or 
those  claiming  under  him  may  mine  and  re- 
move all  the  coal  underlying  the  surface 
lands,  without  thereby  incurring  liability  for 
any  damage  done  to  the  surface  or  the  im- 
provements erected  thereon.  Com.  v.  Clear- 
view  Coal  Co.  256  Pa.  St.  328,  100  Atl.  820, 
L.R.A.1917E  672.  The  owner  of  the  fee  of 
the  entire  estate  may  grant  the  mineral  es< 
tate  and  by  apt  words  in  the  deed  part  with 
or  release  his  right  to  surface  support,  in 
which  event  his  grantee  or  those  claiming 
under  him  may  mine  all  the  coal  even  though 
it  results  in  the  surface  falling  in.  Graff 
Furnace  Co.  v.  Scranton. Coal  Co.  244  Pa.  St. 
592,  91  Atl.  508. 

In  the  absence  of  an  express  waiver  or  the 
use  of  words  from  which  the  intention  to 
waive  clearly  appears,  the  grantee  of  mineral 
rights  takes  the  estate  subject  to  the  burden 
of  surface  support;  and  the  right  to  surface 
support  is  not  affected  by  a  clause  providing 
that  the  owner  of  the  coal  in  mining  and 
removing  it  shall  ''do  as  little  damage  to  the 
surface  as  possible."  Penman  v.  Jones,  256 
Pa.  St.  416,  100  Atl.  1043. 

The  rule  laid  down  by  the  authorities  and 
su&tained  by  the  reason  of  the  matter  is  that 
the  right  to  mine  is  servient  to  the  right  of 
the  owner  of  the  surface  to  have  it  perpetu- 
ally sustained  in  its  natural  state.  Bibby  v. 
Bunch,  176  Ala.  585,  58  So.  916,  wherein  it 
was  said :  **  'Where  there  has  been  a  hori- 
20Dtal  division  of  the  land,  the  owner  of  the 
subjacent  estate,  coal  or  other  mineral,  owes 
to  the  superincumbent  owner  a  right  of  sup- 
port. This  is  an  absolute  right  arising  out 
of  the  ownership  of  the  surface.  Good  or 
bad  mining  in  no  way  affects  the  responsibil- 
ity; what  the  surface  owner  has  a  right  to 
demand  is  sufficient  support,  even,  if  to  that 
end,  it  be  necessary  to  leave  every  pound  of 
coal  untouched  under  his  land.  ...  "I  do 
not  mean  to  say  that  all  the  coal  does  not 
belong  to  the  defendants,  but  they  cannot  get 
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it  without  leaving  sufficient  support.'*  We 
liave  followed  rigidly  this  rule,  as  thus  terse- 
ly suggested,  in  all  our  decisions  on  the  sub" 
ject,  and  they  have  been  many.  Of  course, 
defendant  had  a  right  to  all  the  coal  under 
this  lot,  but,  he  had  no  right  to  take  any 
of  it,  if  thereby,  necessarily,  the  surface  caved' 
in.  The  measure  of  his  enjoyment  of  his 
right  must  be  determined  by  the  measure  of 
his  absolute  duty  to  the  owner  of  the  sur- 
face.' Where  the  parties  draw  a 
dividing  line,  the  law  of  the  courts,  following 
the  logic  of  the  facts  of  nature,  gives  first 
consideration  to  the  ownership  of  the  surface 
of  the  earth,  the  soil,  from  which  the  human 
family  draws  sustenance  ahd  on  which  it 
lives  and  moves,  and  declares,  in  the  absence 
of  special  covenant  to  a  contrary  effect,  the 
absolute  right  to  its  use  and  enjoyment,  sub- 
ject only  to  those  rights  in  the  owner  of  the 
underlying  minerals  which  are  necessarily 
implied  by  a  severance  of  the  two  estates, 
and  which  are  conceded  by  appellee  in  this 
cause.  This  court  has  considered  land  as 
per  se  property  of  peculiar  value,  and  has 
made  it  the  subject  of  protection  against 
trespasses  destructive  to  its  substance  with- 
out regard  to  the  question  whether,  in  the 
particular  case,  it  really  has  any  peculiar 
value  or  not,  just-  as  in  cases  of  contract  it 
is  made  a  subject  for  specific  performance 
without  regard  to  its  quality,  use,  or  value. 
Where  a  threatened  wrong  would  destroy  the 
substance  of  the  inheritance,  ruin  the  estate, 
or  permanently  impair  its  future  use  in  the 
manner  in  which  the  owner  is  entitled  to  use 
and  enjoy  it,  pecuniary  compensation  is  in- 
adequate, the  injury  is  irreparable  at  law, 
and  the  interference  of  equity  is  demanded." 

But  where  the  right  to  mine  coal  is  spe- 
cifically granted  or  reserved  without  respon- 
sibility for  surface  support,  the  owner  of  that 
right  is  not  liable  to  the  surface  owner  for 
a  subsidence  of  the  surface  and  this  even 
though  the  municipality  is  the  owner  of  the 
surface.  Scranton  City  v.  Phillips,  67  Pa. 
Super.  Ct.  633. 

A  grant  of  land  with  a  reservation  of  the 
coal  mines  and  a  right  to  work  the  mines 
according  to  the  best  and  most  approved 
mode  of  working  similar  mines  in  the  dis- 
trict, and  a  provision  that  "reasonable  recom- 
pense and  satisfaction  being  made  for  any 
inju. y  done  to  the  said  demised  premises  by 
reason  of  the  exercise  of  any  of  the  rights 
aforesaid  whether  by  letting  down  the  sur- 
face or  otherwise,"  has  been  held  to  be  a  clear 
implication  of  the  right  to  cause  subsidence 
and  of  a  waiver  by  the  owner  of  the  surface 
of  his  right  to  surface  support.  Jones  v. 
Consolidated  Anthracite  Collieries  [1916]  1 
K.  B.  (Eng.)  123,  85  L.  J.  K.  B.  465,  114 
L.  T.  N.  S.  288.  And  see  Beard  v.  Moira 
Colliery  Co.   [1015]   1  Ch.    (Eng.)    257,  112 


L.  T.  N.  S.  227,  [1914]  W.  N.  420.  8o  a  ooa- 
veyance  of  land  which  reserved  the  mines  and 
minerals  with  the  right  to  work  the  mines 
"in  as  full  and  ample  a  manner  to  all  intents 
and  purposes  as  if  these  presents,  etc.,  had 
not  been  done  and  made"  has  been  held  to 
give  the  grantor  the  right  to  work  the  mines 
80  as  to  cause  the  surface  to  subside.  Davis 
V.  Powell,  etc.  Co.  [1917]  1  Ch.  (Eng.)  488, 
86  L.  J.  Ch.  298,  116  L.  T.  N.  S.  620,  [1917] 
W.  N.  58. 

The  onus  is  in  all  such  eases  on  the  mineral 
owner  who  proposes  to  withdraw  support,  to 
show  that  the  right  to  do  so  has  been  con- 
ferred on  him,  either  e^cpressly  or  by  plain 
implication  in  the  instrument  by  which  the 
severance  of  the  two  estates  was  effects 
Chamber  Colliery  Co.  v.  Twyerould  [1915] 
1  Ch.  (Eng.)  268. 


POSTAL  TELEGRAPH-CABLE  COM- 
PANY 


V. 


CITT  OF  MONTGOMERY. 


Alabama  Supreme  Court — June  17,  1915. 


193  Ala,  234;  69  So,  428. 


Actions  —  Moot  Case  —  What  Consti- 
tutes. 

A  moot  case  is  one  which  seeks  to  deter- 
mine an  abstract  question,  not  resting  upon 
existing  facts  or  rights,  and  such  case  will 
not  be  determined  by  the  court  merely  to 
determine  who  is  liable  for  costs. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  telegraph  company  was  enjoined, 
during  the  year  1914,  from  carrying  on  intra- 
state business  within  the  state  because  it  had 
not  paid  the  city  license  fees,  and  the  city 
had  given  the  statutory  bond  to  secure  the 
injunction,  the  case  will  not,  after  the  expira- 
tion of  the  year,  be  deemed  moot,  so  as  to 
preclude  a  review  of  the  question  by  th*» 
court,  for  a  dismissal  of  the  appeal  would 
result  in  leaving  the  question  of  whether  the 
issuance  of  the  injunction  was  wrongful  un- 
determined, and  would  not  give  the  telegraph 
company  any  rights  under  the  bond;  this 
being  true,  even  though  it  might  be  main- 
tained that  the  city,  as  an  arm  of  the  state, 
was'not  re<^4!ired  to  give  bond. 

[See  note  at  end  of  this  case.] 

Lioenses  —  Failure  to  Pay  License  Tee 
—  Injnnotioa  against  Cont|iiaiBg 
Business. 

Where  it  appeared  that  the  manager  of  the 
defendant  telegraph  company  had  been  con- 
vlcted    for   not  paying  the   city   license  sa 
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required,  and  it  was  not  shown  wherein  an 
■action  at  law  to  recover  the  license  would 
prove  ineffective,  a  bill  to  enjoin  the  company 
from  carrying  on  intrastate  business  from 
that  office  until  payment  of  the  license  is 
without  equity,  and  should  be  dismissed. 

Appeal  from  City  Court  of  Montgomery; 
<6uin'EB,  Judge. 

Action  by  City  of  Montgomery,  plaintiff, 
against  Postal  Telegraph-Cable  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
•appeals.     Reversed. 

[234]  The  City  of  Montgomery  filed  this  bill 
against  the  Postal  Telegraph -Cable  Company, 
alleging  in  substance  as  follows:  That  the  re- 
spondent is  engaged  in  business  in  Montgom- 
ery; that  the  city  commission  of  [235]  Mont- 
gomery on  Pecember  2,  1913,  adopted  an  ordi- 
nance prescribing  the  amount  of  license  to  be 
paid  for  certain  businesses,  vocations,  etc.,  for 
the  fiscal  year  beginning  January  1,  1914,  and 
ending  December  31,  1914,  of  which  ordinance 
section  188  had  to  deal  with  the  business  of 
telegraph  companies,  fixing  their  license  tax, 
and  confining  same  to  intrastate  business,  ex- 
cluding business  done  for  the  United  States 
government;  that  subsequently,  on  July  21, 
1914,  said  commission  amended  said  section 
188,  which  amendment  is  set  up  in  paragraph 
4  of  the  bill,  but  as  to  which  we  deem  further 
reference  unnecessary.  Paragraph  5  of  the 
bill  sets  forth  section  985  of  the  City  Code 
of  Montgomery,  which  it  is  alleged  is  still  in 
force  and  effect,  and  which  section  prescribes 
a  penalty  against  any  person,  firm,  or  cor- 
poration who  shall  engage  in  any  business, 
etc^  for  which  a  license  is  required  by  any 
ordinance  of  the  city,  without  first  obtain- 
ing such  license,  and  fixes  a  punishment  for 
each  day  such  business  is  so  carried  on,  and 
a  fine  to  be  imposed  upon  conviction.  In  the 
sixth  paragraph  it  is  alleged  that  at  all  times 
during  the  year  1914,  and  up  to  the  time 
of  filing  the  bill,  on  October  3,  1914,  the  re- 
spondent has  been  operating  a  telegraph  ofiice 
in  this  city,  and  has  never  paid  any  license 
to  the  city  of  Montgomery  for  the  year  1914. 
It  is  further  alleged  that  on  June  23,  1914, 
the  complainant  caused  the  arrest  of  the 
manager  of  the  respondent's  business  in  the 
city  of  Montgomery  for  the  unlawful  act  of 
doing  business  as  aforesaid  without  having 
procured  the  license  required,  making  for  each 
day's  business  a  separate  and  distinct  charge ; 
and  it  is  further  alleged  that  the  said  mana- 
ger was  tried  before  the  city  recorder  on  sev- 
eral of  the  said  charges,  and  convicted,  and 
that  he  has  appealed  from  said  conviction 
[236]  to  the  city  court  of  Montgomery,  where 
each  of  the  said  appeals  is  still  pending,  and 
that  notwithstanding  the  said  arrest  of  the 
manager  the  respondent  continues  to  do  busi- 


ness in  this  city  without  a  license.  In  the 
ninth  paragraph  complainant  avers  that  it  is 
without  an  adequate  remedy  at  law,  for  the 
reason  that  notwithstanding  the  arrest  and 
conviction  of  its  manager  the  respondent  con- 
tinues to  carry  on  its  business,  and  that,  if 
complainant  elected  to  bring  an  action  at 
law  for  the  amount  of  the  license  due  it,  such 
action  would  offer  no  adequate  relief  fsom  the 
4;ontinued  violation  of  said  ordinance,  but 
that  such  violation  would,  in  the  belief  of 
complainant,  continue  from  day  to  day,  not- 
withstanding any  action  at  law  which  it 
might  bring.  The  prayer  of  the  bill  is  for  a 
perpetual  injunction  against  the  respondent's 
maintaining  and  operating  a  telegraph  office 
in  the  city  of  Montgomery  without  complying 
with  the  ordinance  requiring  the  procurement 
of  a  license  for  such  business.  A  temporary 
injunction  was  asked  for,  during  the  pen- 
dency of  the  suit.  The  application  for  a  fiat 
was  set  down  for  hearing  as  authorized  by 
section  4528  of  the  Code;  and  on  December 
11,  1914,  the  judge  of  the  city  court  entered 
the  order  for  a  temporary  injunction  as 
prayed,  "effective  during  the  year  1914,"  upon 
condition  of  the  complainant's  entering  into  a 
bond  in  the  sum  of  $500,  conditioned  as  pre- 
scribed by  law.  The  temporary  injunction 
was  issued  in  compliance  with  this  order,  and 
thereby  the  respondent  company,  its  officers, 
agents,  and  employees,  were  enjoined  from 
having,  maintaining,  or  operating  a  telegraph 
office  in  the  city  Df  Montgomery  for  any  other 
purpose  than  the  doing  business  for  the 
United  States  government,  or  interstate  busi- 
ness, without  compliance  with  the  ordinances 
of  said  city  relating  [237]  to  such  companies, 
which  said  writ  of  injunction  was  duly  served 
on  December  12th.  From  the  order  grant- 
ing the  temporary  relief  of  injunction,  the 
respondent  prosecutes  this  appeal,  and  the 
cause  was  argued  and  submitted  on  January 
4, 1915, 

Ruahtonrt  Williama  d  Crenshaw  and  Martin 
<$  Martin  for  appellant. 
Edv)Q/rd  8.  Watts  for  appellee. 

On  Motion  to  Dismiss  Affea<l. 

Gardner,  J. —  (1)  Counsel  for  appellee 
moved  to  dismiss  the  appeal,  upon  the  ground 
that  the  same  is  prosecuted  from  an  order 
granting  a  temporary  writ  of  injunction 
which  bv  its  terms  was  effective  only  during 
the  year  1914,  and  that  as  that  time  had 
expired  prior  to  the  submission  of  the  cause, 
although  not  at  the  time  the  appeal  was  in 
fact  taken,  therefore  the  appeal  presents  only 
an  abstract  question  for  determination  and 
is  a  moot  case.  Iru  Adams  v.  Union  R.  Co. 
21  R.  I.  134,  42  Atl.  515,  44  L.R.A.  273,  cited 
also  in  27  Cyc.  911,  it  is  said:  "A  moot  case 
is  one  which  seeks  to  determine  an  abstract 
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question,  which  doee  not  rest  upon  existing 
facts  or  rights." 

In  Agee  v.  Gate,  180  Ala.  522,  61  So.  900, 
it  was  said  by  this  court:  ''Nor  is  it  custom- 
ary to  decide  questions  of  importance,  after 
their  decision  has  become  useless,  merely  to 
ascertain  who  is  liable  for  the  costs." 

We  are  unable  to  agree  that  this  appeal 
docs  not  affect  the  existing  rights,  and  that 
the  question   involved  is  only  one  of  costs. 

(2)  The  complainant  in  the  court  below 
sought  and  obtained  an  injunction  against 
the  respondent's  transacting  [238]  intrastate 
business  in  the  city  of  Montgomery,  and  the 
writ  issued  prohibited  the  transaction  of  any 
such  business  from  December  12,  1914,  to 
January  1,  1915.  As  a  condition  precedent 
to  the  issuance  of  the  writ  the  court  below 
required  the  complainant  to  enter  into  bond 
payable  to  the  respondent  as  required  by  law, 
and  which  condition  reads  as  follows:  "Now, 
if  the  said  city  of  Montgomery  and  its  sure- 
ties, or  either  of  them,  shall  pay  or  cause  to 
be  paid  all  damages  and  costs  which  any 
person  may  sustain  by  the  suing  out  of  said 
temporary  injunction  or  restraining  order, 
if  the  same  is  dissolved,  then  this  obligation 
to  be  void;  otherwise,  to  remain  in  full  force 
and  effect." 

The  right  of  the  city  to  thus  prevent  the 
respondent  from  engaging  in  intrastate  busi- 
ness for  this  period  of  time  is  clearly  a  ques- 
tion which  the  respondent  had  a  right  to  have 
determined  by  the  court  of  last  resort.  The 
injunction  bond  was  required  for  its  protec- 
tion against  damages  which  it  might  sustain 
by  the  suing  out  of  the  temporary  writ  of 
injunction,  should  same  be  dissolved.  The 
condition  of  liability  upon  the  bond  is  the 
dissolution  of  the  injunction.  A  dismissal  of 
this  appeal  would  result  in  leaving  the  ques- 
tion of  whether  or  not  the  issuance  of  the  in- 
junction was  wrongful,  and  the  consequent 
question  as  to  whether  or  not  the  injunction 
should  be  dissolved,  undetermined,  and  there- 
fore leave  without  adjudication  the  question 
touching  the  very  condition  of  the  bond,  and, 
of  consequence,  that  of  liability  thereon.  To 
hold  that  merely  because  the  year  1914  had 
passed  before  this  cause  was  submitted  would 
deprive  this  respondent  of  the  right  to  have 
adjudicated  to  its  final  conclusion  the  right 
of  tlie  city  to  close  its  place  of  business  for 
intrastate  business  would,  in  effect,  be  to  close 
the  door  of  the  [239]  court  to  this  appellant 
to  have  determined  the  question  as  to  the  lia- 
bility of  the  city  upon  the  said  injunction 
bond.  This  latter  is  clearly  an  existing  right, 
which  the  respondent  is  entitled  to  have  ad- 
judicated in  the  courts  of  last  resort. 

The  suggestion  of  counsel  that  the  city  (it 
being  a  part  of  the  state  government)  should 
not  have  been  required  to  make  the  bond  and 
the  argument  that  therefore  the  city  would 


not  be  liable  upon  said  bond,  is  beside  tlie 
mark  and  premature.  These  are  matters  with 
which  we  are  not  concerned,  for  the  question 
upon  the  motion  is  the  right  of  the  respond- 
ent to  have  the  matter  of  liability  tested  and 
adjudicated  in  a  due  and  orderly  mauner 
should  it  h%  held  that  the  injunction  was  im- 
properly granted.  The  dismissal  of  an  appeal 
for  the  reason  urged  ( that  it  is  a  moot  ques- 
tion), and  where  only  the  question  of  costs 
is  involved,  is  a  matter  which  must  largely 
rest  in  the  discretion  of  the  court,  and  while, 
as  stated  in  Agee  v.  Gate,  supra,  it  is  not 
customary  to  decide  questions  of  importance 
after  their  decision  has  become  useless,  merely 
to  ascertain  who  is  liable  for  the  costs,  vet 
in  our  case  of  Comer  v.  Bankhead,  70  Ala. 
136,  the  court  did  not  dismiss  the  appeal,  but 
determined  the  question  and  reversed  the 
cause,  at  the  cost  of  the  appellee.  Nor  is  our 
conclusion  in  conflict  with  what  was  said  in 
the  case  of  Montgomery  County  v.  Montgom- 
ery Traction  Co.  140  Ala.  458,  37  So.  208. 
There  the  injunction  issued  was  merely  di- 
rected against  the  board  of  revenue  of  Mont- 
gomery county  to  prevent  its  interference 
with  the  railway  tracks  of  the  complainant, 
or,  in  other  words,  to  hold  the  property  of 
the  complainant  in  statu  quo  pending  the 
determination  of  the  issue  by  the  court.  In- 
deed, the  situation  was  the  reverse  of  what 
we  have  here,  [240]  and  the  opinion  stated 
that  it  was  apparent  there  was  nothing  to  be 
accomplished  by  a  decree  on  the  merits  of  the 
issue,  and  no  reference  was  made  therein  to 
the  injunction  bond  or  any  liability  thereon. 
Quite  a  different  situation  is  presented  when 
conditions  are  reversed,  and  when  the  business 
of  the  respondent  has  been  materially  inter- 
fered with  and  property  rights  are  involved. 
We  are  of  the  opinion  that  this  record  does 
not  present  what  is  called  a  moot  case,  but 
that  in  fact  existing  rights  of  the  parties  are 
involved  which  it  is  the  duty  of  this  court 
to  determine.  The  motion  to  dismiss  the  ap- 
peal will  therefore  be  denied. 

On  the  Mkbits. 

(3)  The  bill,  in  substance,  merely  seeks  in- 
junctive relief  against  the  violation  by  re- 
spondent of  the  ordinance  of  the  city  relating 
to  the  payment  of  a  revenue  license.  It  is  not 
alleged  that  the  respondent  is  insolvent,  nor 
indeed  is  it  disclosed  why  the  relief  at  law 
is  not  adequate  and  complete.  That  the  juris- 
diction of  a  court  of  equity  is  exclusively  civil 
is  well  established  in  this  state,  and  a  few 
brief  quotations  from  our  own  authorities  will 
suffice  to  demonstrate  that  the  bill  is  without 
equity.  In  Moses  v.  Mobile,  52  Ala.  198,  tfaia 
court,  speaking  through  Chief  Justice  Brick- 
ell,  said :  "At  one  time  the  Court  of  Chancery 
in  England,  exercised  a  jurisdiction  partak- 
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ing  of  a  criminal  character,  but  it  waa  not 
without  objection  and  protest  from  the  Com- 
m(Hi8  and  the  common-law  courts.  It  was 
excused,  rather  than  justified,  because  of  the 
inability  of  other  tribunals  to  maintain  inter- 
nal peace  and  order,  and  because  it  was  exer* 
cised  for  the  defense  of  the  poor  and  helpless. 
It  passed  away,  when  [241]  the  necessity  for 
its  exercise  ceased,  and  the  common-law  tri- 
bunals were  restored  to  power  sufiicient  for 
the  repression  of  violence  and  wrong.  1 
Speace,  Eq.  Jur.  341,  c.  4.  Since,  the  jurisdic- 
tion of  a  court  of  equity  has  been  purely  and 
ezelusively  civil." 

And  in  Brown  v.  Birmingham,  140  Ala. 
590,  37  So.  173,  is  the  f<^lowing  language: 
"We  discover  nothing  in  the  case  made  by  the 
bill  to  take  it  out  of  the  well-settled  general 
doctrine  that  the  jurisdiction  of  courts  of  equi- 
ty is  purely  and  exclusively  civil ;  that,  of  con- 
sequence, they  are  without  power  to  en  join  the 
commission  of  threatened  crimes  on  the  one 
hand,  and  to  enjoin  threatened  prosecution  for 
the  commission  of  alleged  crimes  on  the  other; 
that  violations  of  state  laws  and  violations  of 
penal  municipal  ordinances,  and  prosecutions 
for  both,  stand  upon  the  same  footing  in  this 
connection;  and  that  it  is  wholly  immaterial 
that  the  statute  or  ordinance,  for  an  alleged 
violation  of  which  prosecution  is  threatened, 
is  absolutely  void." 

The  case  of  Pike  County  Dispensary  v. 
Brundidge,  130  Ala.  193,  30  So.  461,  is  an  au- 
thority directly  in  point,  and  is  conclusive 
against  the  equity  of  thia  bill.  The  facts  of 
the  case  and  purpose  of  the  bill  are  to  be 
easily  ascertained  by  reference  thereto.  The 
town  of  Brundige  sought  to  enjoin  the  opera- 
tion of  a  dispensary  for  the  sale  of  liquora 
within  its  corporate  limits,  not  only  upon  the 
ground  that  the  dispensary  corporation  had 
not  procured  a  county  license  therefor,  but 
upon  the  ground  that  a  local  prohibition  law 
was  in  force,  covering  the  place  where  the 
dispensary  was  proposed  to  be  operated,  and 
which  would,  therefore,  be  in  violation  of  said 
local  prohibition  law  and  constitute  a  public 
nuisance.  The  following  [242]  quotation  from 
the  opinion  is  sufficient  for  the  purposes  of 
this  case:  "If  it  be  conceded  that  the  Pike 
County  Dispensary  has  no  right  to  engage  in 
the  liquor  business  without  paying  the  coun- 
ty license  tax,  and  may  not  legally  engage  in 
such  business  in  Brundidge  under  any  circum- 
stances because  of  the  local  prohibiticm  stat- 
ute referred  to,  the  present  bill  is  yet  without 
equity,  since  chancery  courts  have  no  juris- 
diction, to  enjoin  the  commission  of  offenses 
against  the  criminal  laws  of  the  state;  and 
the  proposed  acts  of  the  respondent,  however 
illegal  they  may  be,  would  not  constitute  a 
nuisance." 

Kumerous  authorities  cited  by  counsel  for 
appellee  have  been  examined,  but  the  diligence 


of  learned  counsel  has  not  been  rewarded  with 
"a  case  in  point,"  and  we  find  among  those 
to  which  our  attention  has  been  directed  none 
which  militates  against  the  conclusion  here 
reached.  We  are  referred,  among  our  cases, 
to  Bryan  v.  Birmingham,  154  Ala.  447,  45 
So.  922,  129  Am.  St.  Rep.  63;  but  that  case 
supports,  rajther  than  conflicts  with,  the  con- 
clusion reached  in  this  case.  At  the  outset 
of  the  opinion  it  is  recognized  that:  "The  ju- 
risdiction of  equity  is  purely  and  exclusively 
civil,  and  such  courts  are  without  power  to 
enjoin  or  restrain  threatened  .  .  .  prose- 
cutions under  municipal  ordinances  as  well  as 
state  laws.  .  .  .  Applying  this  rule,  the 
courts  should  not  lost  sight  of  the  fact  that 
a  court  of  equity  can  and  should  interfere  by 
injunction  to  restrain  any  act  or  proceeding 
whether  connected  with  crime,  or  not,  which 
tends  to  the  destructicm  or  impairment  of 
property  or  propeirty  rights." 

It  is  thus  seen  that  case  is  in  harmony 
with  our  other  decisions,  and  that  what  was 
really  involved  therein  was  the  right  of 
injunctive  relief  against  the  destruction 
[243]  or  impairment  of  property  rights.  This 
was  also  the  principle  involved  in  the  case 
of  Mobile  v.  Louisville,  etc.  R.  Co.  84*  Ala. 
115,  4  So.  106,  5  Am.  St.  Rep.  342,  which  in- 
volved the  invasion  of  a  vested  franchise 
right.  The  case  of  State  v.  Mobile,  5  Port. 
(Ala.)  279,  30  Am.  Dec.  664,  also  cited  by 
counsel  for  appellee,  involved  the  obstruction 
of  a  public  highway  in  the  city  of  Mobile,  and 
clearly  has  no  bearing  on  the  instant  case. 

The  general  rule,  as  stated  in  the  above  au- 
thorities, and  which  appears  to  be  well-nigh 
universally  recognized,  seems  to  be  conceded 
as  correct  by  counsel  for  appellee;  but  the 
insistence  is  made  that  the  continuation  of 
the  business  of  the  respondent  without  pay- 
ment of  the  city  license  is  a  nuisance,  and 
jurisdiction  is  sought  to  be  rested  upon  this 
theory.  As  above  shown,  the  authorities  from 
our  own  jurisdiction  will  lend  no  color  what- 
ever to  this  argument,  nor,  indeed,  does  it 
find  support  in  any  of  the  cases  cited  from 
other  jurisdictions.  That  of  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  S.  Ct.  273,  31  U.  S. 
(L.  ed.)  205,  involved  the  question  of  the 
Kansas  liquor  law,  the  violation  of  which  waa 
made  a  nuisance  by  the  statute  and  its  abate- 
ment as  such  provided  for.  Somewhat  similar 
is  the  case  of  Carleton  v.  Rugg,  149  Mass.  650, 
22  N.  E.  55,  5  L.R.A.  193, 14  Am.  St.  Rep.  446, 
which  involved  a  statute  giving  jurisdiction  in 
equity  to  abate  by  injunction  as  a  common 
nuisance  any  place  used  for  the  sale  of  in- 
toxicating liquors.  The  case  of  State  v.  Can- 
ty, 207  Mo.  439,  105  S.  W.  ip78,  15  L.R.A. 
(N.S.)  747,  123  Am.  St  Rep.  393,  13  Ann. 
Cas.  787,  was  one  in  which  the  state  sought 
injunctive  relief  against  a  form  of  entertain- 
ment, such  as  *'bull-fighting/'  and  where  it 
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was  alleged  that  it  was  an  offense  against 
public  order,  common  [244]  good,  and  public 
decency,  and  tended  to  corrupt  the  morals  of 
the  people  and  to  disturb  the  peace.  The 
case  of  Columbian  Athletic  Club  V.  State,  143 
Ind.  98,  40  N.  E.  914,  28  L.R.A.  727,  62  Am. 
St.  Rep.  407,  was  of  a  somewhat  similar  char- 
acter, involving  the  question  of  prize  fighting. 
That  of  Atty.  Gen.  v.  Chicago,  etc.  R.  Co.  36 
Wis.  436,  involved  a  question  of  railroad 
rates.  State  v.  Crawford,  28  Kan.  726,  42 
Am.  Rep.  182,  involved  a  statute  of  the  state 
of  Kansas  pronouncing  saloons  in  which 
liquors  are  sold  to  be  nuisances  and  providing 
for  their  abatement.  Kansas  v.  Lindsay,  86 
Kan.  79,  116  Pac.  207,  35  L.R.A.  (N.S.)  810, 
involved  the  right  to  maintain  a  hospital  for 
the  insane  for  compensation,  without  a  li- 
cense; the  law  providing  that  license  should 
be  issued  only  upon  a  showing  of  plans  and 
facilities  such  as  the  board  deemed  adequate 
and  suitable  for  such  an  important  undertak- 
ing. The  bill  in  that  case  also  charged  that 
insane  patients  in  such  asylum  shrieked, 
made  outcries,  exposed  their  persons,  and  es* 
caped  or  attempted  to  escape,  and  that  de- 
fendants, in  persistently  violating  the  laws  of 
the  s£ate  in  keeping  the  asylum,  inflicted  an 
injury  upon  the  public  and  created  a  common 
nuieance. 

A  review  of  the  authorities  to  which  we 
have  here  referred  sufficiently  demonstrates 
that  they  are  without  application  in  the  case 
at  bar  and  lend  no  support  to  the  contention 
that  this  case  presents  an  exception  to  the 
general  rule.  The  rule  is  recognized  by  Mr. 
Pomeroy  (6  Eq.  Jur.  §  476)  that:  "A  Court 
of  equity  is  in  no  sense  a  court  of  criminal 
jurisdiction.  Its  primary  province  is  the 
protection  of  property  rights." 

In  section  478,  speaking  to  the  question  of 
nuisances  and  of  violations  of  city  ordinances, 
he  says:  *'But  the  [246]  mere  violation  of  the 
ordinance  is  no  ground  for  relief,  unless  the 
acts  themselves  actually  constitute  a  nui- 
sance." 

Here  the  bill  seeks  to  enjoin  the  respond- 
ent from  conducting  its  intrastate  business 
because  of  its  failure  to  procure  the  revenue 
license  required  by  the  city.  The  business 
conducted  by  the  respondent  is  recognized 
as  not  only  entirely  legitimate  and  in  no 
manner  injurious  to  the  commercial  world. 
Nothing  appears  in  the  bill  to  show  why  the 
relief  sought  at  law  for  the  recovery  of  the 
amount  of  the  revenue  license  is  not  an  ade- 
quate remedy;  and  the  bill  shows  that  the 
manager  of  the  respondent  corporation  has 
been  prosecuted  for  a  violation  of  the  ordi- 
nance, and  convicted  in  the  recorder's  court, 
and  that  his  case  is  now  pending  on  appeal 
in  th«  city  court.  Further  discussion,  how- 
ever, we  deem  unnecessary.  We  are  clearly 
convinced  that  the  bill  is  wholly  wanting  in 


equity.  Hie  only  decree,  rendered  in  the> 
cause,  from  which  this  appeal  is  prosecuted^ 
is  that  granting  the  temporary  injunction  as 
prayed  for  in  the  bill;  the  demurrers  on  file 
not  having  been  passed  upon  by  the  judge 
of  the  city  court.  The  judgment  here  ren- 
dered, therefore,  can  only  relate  to  this  order,, 
and  the  cause  will  be  remanded  to  the  city 
court,  for  disposition  there  in  accordanoe  witl^ 
the  views  here  expressed. 

Our  conclusion  is,  therefore,  that  there  was. 
error  in  ordering  the  temporary  injunction  to 
issue  in  this  cause,  because  of  want  of  equity 
in  the  bill.  A  decree  will  be  here  entered,  re- 
versing the  order  to  that  efifect  in  the  court 
below,  and  dissolving  the  temporary  injunc- 
tion; and  the  cause  will  be  remanded  for 
further  proceedings  in  that  court  in  conform* 
ity  to  this  opinion. 

Reversed,  rendered,  and  remanded.  All* 
the  Justices  concur,  except  Sayre,  J.,  who 
dissents  in  part,  as  he  [246]  entertains  the 
view  that  the  record  presents  a  moot  case, 
and  that  therefore  the  motion  to  dismiss  the- 
appeal  should  prevail. 

NOTE. 

What  Constitutes  Moot  Caset 

Generally, 

''It  has  long  been  settled  law  that,  if  one  of 
the  litigating  parties,  by  purchase  or  other- 
wise, extinguish  the  claim  of  the  opposite 
party,  or  if  the  parties,  by  collusion,  en- 
deavor to  obtain  from  a  court  a  decision  upon 
a  moot  question,  having  no  substantial  right 
in  actual  controversy  between  them  for  deter- 
mination, the  court  will  refuse  to  take  fur- 
ther cognizance  of  the  matter  and  dismiss 
the  proceeding,  if  pending,  or  decline  to  take 
jurisdiction  if  the  status  of  the  parties  and 
object  of  the  proceeding  appear,  when  the  aid 
of  the  court  is  invoked."  State  v.  Lambert^ 
52  W.  Va.  249.  43  S.  E.  176.  And  see  1 
R.  C.  L.  tit.  ActioM,  p.  317. 

In  Adams  v.  Union  R.  Co.  21  R.  I.  134, 140,. 
42  Atl.  615,  44  L.R.A.  273,  a  moot  case  was 
defined  as  follows:  "A  moot  case  is  one  which 
seeks  to  determine  an  abstract  question,  which 
does  not  rest  upon  existing  facts  or  rights. 
Where  a  concrete  case  of  fact  or  right  is  shown, 
we  know  of  no  principle'  or  policy  of  law 
which  will  deprive  a  part  of  the  determination 
simply  because  his  motive  in  the  assertion  of 
such  right  is  to  secure  such  determination. 
It  is  a  matter  of  common  practice."  The 
following  cases  have  approved  the  foregoing 
definition:  Ex  p.  Steele,  162  Fed.  694,  702, 
20  Am.  Bankr.  Rep.  675 ;  State  v.  Dolley,  8*^ 
Kan.  533,  108  Pac.  846;  Winslow  v.  GavK 
172  Ky.  126, 188  S.  W.  1059;  Running  v.  Com. 
177  Ky.  166,  197  S.  W.  642;  Stote  v.  Lincoln 
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First  Catholic  Church,  88  Neb.  2,  128  N.  W. 
G57.    And  tee  the  reported  case. 

Id  Stote  v.  Dolley,  82  Kan.  533,  537»  108 
Pac.  846,  it  was  said:  "  *It  is  univerBally 
understood  by  the  bench  and  bar  .  .  .  that 
a  moot  case  is  one  which  seeks  to  get  a  judg- 
ment OD  pretended  controversy,  when  in  real- 
ity there  is  none,  or  a  decision  in  advance 
about  a  right  before  it  has  been  actually  as- 
Berted  and  contested,  or  a  judgment  upon 
some  matter  which,  when  rendered,  for  any 
reason,  cannot  have  any  practical  legal  effect 
upon  a  then  existing  controversy. 
When  there  is  an  actual,  bona  fide  contest  as 
to  a  legal  right,  an  agreement  to  put  the  case, 
when  made,  by  actual  exercise  of  the  right 
and  resistance  to  it,  in  such  shape  that  the 
right  can  be  readily  determined  by  the  court, 
especially  when  the  dispute  concerns  a  matter 
of  public  moment,  which  should  be  speedily 
settled,  has  never  been  condemned  by  the 
courts.  It  is  a  common,  every  day  practice  in 
every  state  of  the  Union.  The  noted  Legal 
Tender  Cases  were  made  up  in  that  way.' 
Ex  p.  Steele,  162  Fed,  894,  701." 

In  Sherod  v.  Aitchison,  71  Ore.  446,  142 
Pac.  361,  Ann.  Gas.  1916C  1161,  the  court 
eaid:  "A  case  in  which  a  party  seeks  to 
have  determined  in  a  judicial  proceeding  an 
abstract  question  which  does  not  arise  upon 
existing  facts  or  involve  conflicting  rights, 
80  far  as  he  is  concerned,  presents  a  moot  in- 
quiry." 

lUust  rations. 

In  State  v.  Lincoln  First  Catholic  Churdi, 
88  Xeb.  2, 128  N.  W.  667,  the  suit  was  brought 
by  the  attorney  general  at  the  direction  of  the 
board  of  public  lands  and  buildings  to  quiet 
title  to  some  land  which  had  previously  been 
conveyed  to  trustees  for  a  religious  organiza- 
tion under  the  authority  conferred  by  a  stat- 
ute, it  fjeing  claimed  that  the  religious  organ- 
ization took  no  title  because  it  was  not  incor- 
porated. A  decree  being  rendered  in  favor  of 
the  defendant,  the  plaintiff  appealed,  and  on 
ihc  appeal  a  brief  was  filed  by  friends  of  the 
court  who  represented  clients  of  theirs  who 
they  claimed  were  interested  in  the  result 
of  the  action  for  the  reason  that  the  defendant 
claimed  to  have  made  a  contract  within  them 
for  the  sale  of  the  property  in  dispute.  The 
brief  contained  the  following  statement: 
"There  is  nothing  in  controversy  between 
the. plaintiff  and  the  defendants.  It  is  purely 
a  moot  case,  brought  by  the  direction  of  the 
board  of  public  lands  and  buildings,  at  the 
instance  and  request,  as  we  think,  of  Bishop 
Bonacum.  It  is  not  even  a  moot  case,  so  far 
as  the  plaintiff  and  the  defendants  are  con- 
cerned, because  in  such  a  case  there  is  some- 
thing submitted  for  decision,  while  in  this 
case  there  is  nothing  to  submit  for  decision. 


as  far  as  they  are  concerned.  Yet,  if  this 
court  should  permit  this  case  to  be  main- 
tained, its  action  will  be  presented  in  the 
ecclesiastical  tribunal,  we  fear,  as  a  decision 
adverse  to  our  clients  of  the  points  involved 
between  them  and  the  bishop,  and  we  respect- 
fully submit  that  this  court  should  not  be 
used  to  serve  such  a  purpose."  Holding 
that  the  case  was  not  a  moot  one,  the  court 
said:  ''We  frankly  admit  that,  if  it  were 
shown  that  the  suit  does  not  present  con- 
flicting interests  between  the  parties  to  it, 
we  would  hesitate  to  take  jurisdiction,  even 
on  appeal,  but  we  are  unable  to  find  any  evi- 
dence in  the  record  that  such  is  the  ease. 
The  action  is  brought  by  and  under  the  direc- 
tion of  the  board  of  public  lands  and  build- 
ings, and  it  was  evidently  their  intention  to 
procure  a  aettlejnent  of  the  question  of  the 
title  to  the  property.  It  is  clear  from  the 
issues  presented  that  the  demands  of  the  par- 
ties are  adverse.  The  fact  that  the  suit  may 
be  a  friendly  one,  if  true,  would  not  of  neces- 
sity render  the  suit  a  moot  case." 

In  Empire  Coal  Co.  v.  Bowen.  105  Ala. 
348,  70  So.  283,  an  action  to  recover 
damages  for  personal  injuries,  it  appeared 
that  after  the  recovery  of  a  judgment  in 
favor  of  the  plaintiff  and  an  appeal  there- 
from the  plaintiff,  without  the  consent  of  his 
counsel,  for  a  valuable  consideration  executed 
a  release  of  any  damages  to  which  he  might 
be  entitled  by  reason  of  the  judgment,  and 
transferred  to  the  defendant  all  his  right, 
.title  and  interest  therein.  On  the  hearing^ 
of  the  appeal  the  defendant  moved  for 
a  dismissal  on  the  ground  that  the  case 
was  moot.  Overruling  the  motion,  the 
court  said:  "It  appears  without  contradic- 
tion, however,  that  counsel  for  appellee  who 
make  this  motion  were  the  counsel  represent- 
ing the  plaintiff  in  the  recovery  of  said  judg- 
ment, and  that  as  such  counsel  they  are 
interested  in  the  judgment,  claiming  a  lien 
thereon  for  their  attorney's  fee,  and  are 
claiming  a  liability  on  the  part  of  appellant 
to  the  extent  thereof.  Subdivision  2  of  sec- 
tion 3011  of  the  Code  of  1007,  which  deala 
with  the  question  of  the  lien  of  an  attorney 
upon  a  judgment  for  money,  was  given  con> 
sideration  in  the  recent  case  of  Fuller  v.^ 
Lanett  Bleaching  Co.  186  Ala.  117,  65  So.  61. 
The  question  there  determined  is,  in  our  opin* 
ion,  decisive  of  the  motion  in  this  case  against 
contention  of  counsel  for  appellee.  This  ia 
not,  therefore,  a  'moot  case.'  See  Postal 
Tel.-Cable  Co.  v.  Montgomery,  193  Ala.  234, 
GO  So.  428,  where  some  of  the  authorities  iir 
question  of  what  is  a  moot  case  are  reviewed^ 
The  motion  to  dismiss  is  overruled." 

In  Bokel,  etc.  Co.  v.  Costello,  22  App.  Caa.. 
(D.  C.)  81,  a  judgment  debtor  who  had  made 
a  fraudulent  conveyance  of  his  property  wa9 
proceeded  against  under  a  writ  of  capias  ad 
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satisfaciendum.  On  a  trial  of  the  caee  a 
verdict  was  directed  in  favor  of  the  debtor 
although  his  insolvency  and  the  fraudulent 
conveyance  were  proven  by  undisputed  tes- 
timony. On  an  appeal  being  taken  by  the 
plaintiff,  it  was  contended  that  it  was  imma- 
terial whether  or  not  the  trial  court  erred. 
Answering  this  contention  the  appellate  court 
said :  "The  contention  of  the  appellee  that  the 
question  before  us  is  in  any  event  no  more 
than  an  academic  case,  since,  as  he  claims, 
the  defendant  having  been  discharged  by  the 
judgment  of  the  court  below  cannot  again  be 
arrested,  is  substantially  an  argument  to  the 
effect  that,  in  this  class  of  cases,  an  erroneous 
decision  by  the  trial  court  is  sufficient,  by 
reason  of  its  very  error,  to  oust  this  court  of 
jurisdiction  in  such  cases  on  appeal.  We  do 
not  think  that  this  contention  need  to  be 
here  seriously  considered." 

In  re  Gering,  88  Neb.  192,  129  N.  W.  430, 
an  appeal  was  taken  from  an  order  dismissing 
an  appeal  from  the  overruling  of  a  remon* 
strance  against  the  issuance  to  a  druggist 
of  a  permit  for  the  sale  of  intoxicating 
liquors.  A  motion  was  made  by  the  applicant 
for  the  permit  to  dismiss  the  appeal  on  the 
ground  that  as  he  had  disposed  of  his  drug 
store,  the  record  presented  only  a  moot  ques- 
tion., Answering  this  contention,  the  court 
said:  "The  contention  that  the  record  pre- 
sents only  a  moot  question  cannot  be  sus- 
tained. When  the  district  court  dismissed 
the  plaintiffs'  appeal  the  defendant  was  en- 
titled to  his  permit,  and  it  appears  that  foi* 
some  time  thereafter  he  enjoyed  its  benefits. 
If  it  be  a  fact  that  defendant  has  disposed  of 
his  stock  of  drugs  to  another  who  is  con- 
ducting the  business  in  the  same  building 
formerly  used  by  him  for  that  purpose,  that 
fact  does  not  prevent  him  from  repurchasing 
the  stock  or  again  engaging  in  the  business 
in  the  same  building  and  making  sales  of 
intoxicating  liquors  under  the  terms  of  his 
permit.  It  is  not  shown  that  the  permit  has 
been  relinquished,  nor  has  it  been  eanceled  by 
the  city  council.  It  further  appears  that  this 
case  was  advanced  under  the  rule  in  order  to 
secure  the  plaintiffs  the  benefit  of  their  ap- 
peal ;  that  the  permit  in  question  will  not  ex- 
pire until  April,  1911,  and  therefore  it  can- 
not be  said  that  in  deciding  this  case  we  would 
only  be  deciding  a  moot  question." 

In  Funk,  etc.  Co.  v.  Stamm,  85  N.  J.  L.  301, 
88  Atl.  1050,  a  foreign  corporation  brought 
an  action  to  recover  the  unpaid  portion  of  the 
purchase  price  of  a  set  of  books  which  the  de- 
fendant had  bought.  The  suit  was  defended 
on  the  ground  that  the  contract  was  made 
within  the  state  and  consequently  could  not 
be  sued  on  by  the  plaintiff  because  it  had 
not  obtained  a  certificate  authorizing  it  to 
do  busiuBsa  in  the  state.  It  was  admitted  bv 
the  agreed  facts  that  the  contract  was  made 


within  the  state,  but  the  facts  actually 
showed  that  it  was  not  made  within  the  state. 
Discussing  the  effect  of  the  admission  and 
holding  that  the  question  sought  to  be  raised 
was  a  moot  one,  the  court  said:  "The  appar- 
ent purpose  of  this  concession  by  the  plaintiff 
was  to  obtain  the  opinion  of  the  court  upon 
an  assumed  situation,  otherwise  unnecessary, 
as  to  the  effect  of  the  statute  above  mentioned 
upon  interstate  business  conducted  as  was 
that  of  the  plaintiff,  for  the  entire  argument 
in  this  court  is  directed  to  that  question.  The 
conclusion  we  have  reached  is,  that  the  un- 
disputed facts  submitted  permit  but  one 
inference  and  that  is,  that  this  contract  was 
not  made  in  this  state.  The  admission  of  a 
contrary  result  by  the  plaintiff  is  a  conclu- 
sion, not  of  fact,  but  of  the  legal  consequence 
of  the  facts  stated,  which  is  not  binding  upon 
a  court,  for  parties  to  a  litigation  cannot,  by 
agreement,  deprive  a  court  of  its  undoubted 
right  to  determine  the  legal  effect  of  the 
uncontradicted  facts  appearing  in  a  cause,  by 
an  admissbn  inconsistent  with  the  legal  con- 
clusion arising  therefrom.  The  case  sought 
to  be  presented  seeks  the  determination  of  an 
abstract  question  which  does  not  arise  upon 
existing  facts,  a  situation  which  falls  within 
the  definition  of  a  moot  case  (Bl.  L.  Diet. 
(2d  ed.)  791),  but  is  based  on  an  erroneous 
conclusion  of  the  legal  effect  of  existing  facts." 
In  Potter  v.  Yonts,  172  Ky.  130,  188  S.  W. 
1059,  it  was  held  that  where  on  an  appeal  it 
appeared  that  a  reversal  of  the  judgment 
would  accomplish  nothing  and  an  affirmance 
would  not  benefit  the  appellee,  the  appeal 
presented  a  moot  question  and  would  be  dis- 
missed. 


AXTON  FISHER  TOBACCO  COM- 
PANY 

T. 

EVENING  POST  COMPANY  ET  AL. 

Kentucky  Court  of  Appeals — ^March  9,  1916. 
169  Ky.  64;  183  S.  W.  260, 


Pleadins  ~  Demurrer  —  Admission  of 
Averineiits* 

General  demurrers  to  the  petition  and 
amended  petition  admit  the  truth  of  all  ma- 
terial averments  therein. 

Libel  and  Slander  —  Pleading  *  Keoes- 
■ity  of  Alleeins  Speeial  Damas«* 

Where  publications  are  libelous  per  m,  i* 
is  not  essential  to  a  good  cause  of  action 
that  special  damage  should  be  alleged;  but, 
if  the  publication  is  not  so  obviously  defama- 
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tory  tiimt  the  inference  of  injnty  may  be 
drawn,  it  can  only  be  made  actionable  when 
the  complaining  party  pleads  and  pnrres  that 
it  has  in  fact  damaged  him. 

What  CMtttitutM  Idbel  —  Fers«m  laae- 
ewatel7  Dealcaated. 

When  a  publication  ae  a  whole  is  plainly 
directed  at  a  person  or  corporation,  the  per- 
son or  corporation  so  assailed  may  maintain 
an  action  for  libel  as  if  he  or  it  were  par- 
ticularly named  or  described,  though  the 
name  has  not  been  accurately  designated  in 
the  publication. 

Words  libelous  yer  8«. 

If  a  written  or  printed  publication  tends  to 
degrade  a  person,  that  is,  to  reduce  his  char- 
acter or  reputation  in  the  estimation  of  his 
friends  or  acquaintances,  or  the  public,  or  to 
disgrace  him,  or  to  render  him  odious,  ridicu- 
lous, or  contemptible,  it  is  "libelous  per  se," 
though  spoken  words  are  ''slanderous  per  se" 
only  if  they  falsely  impute  the  commission  of 
a  crime  involving  moral  turpitude,  an  infec- 
tious disease,  or  unfitness  to  perform  duties 
of  an  office  or  employment,  prejudice  him  in 
his  profession  or  trade,  or  tend  to  disinherit 
him. 

libel  er  Slander  of  Corporatiom. 

The  distinction  between  libel  and  slander 
obtains  as  fully  with  respect  to  corporations 
as  to  individuals. 


A  corporation  may  maintain  an  action  for 
slander  or  libel,  but  only  when  the  words 
complained  of  injure  it  in  a  business  way, 
since  it  is  only  in  respect  to  business  that  a 
corporation  can  be  afTected  or  injured. 

Same. 

To  render  a  publication  concerning  a  cor- 
poration ''libelous  per  se,"  it  must  reasonably 
and  naturally  appear  that  it  was  of  a  nature 
to  deprive  the  corporation  of  patronage  or 
trade,  or  to  render  it  odious  and  contemptible 
in  the  estimation  of  those  with  whom  it  did 
have  or  might  reasonably  expect  to  have  busi- 
ness dealings,  but  it  is  not  necessary  that  the 
publication  misrepresent  the  character  or 
condition  of  the  corporation's  marketable 
products,  the  methods  by  which  its  internal 
affairs  "are  conducted,  its  capacity,  or  busi- 
ness dealings  toward  the  public,  or  its  prod- 
ucts, ita  attitude,  its  business,  or  its  stabil- 
ity, so  as  to  affect  its  credit. 
Ubeloua    W«rd8  —  Chmrse    of    Umf air 

Treatment  •f  I«Abor. 

A  publication,  charging  that  a  tobacco  com- 
pany paid  an  average  wage  less  than  its  com- 
petitors, required  its  employees  to  work  a 
greater  number  of  hours  per  day,  and  that 
the  sanitary  conditions  of  its  rivals  were 
better  than  those  of  the  company,  is  not 
libelous  per  se. 

Same. 

A  publication,  charging  that  a  tobacco  com- 
piny  placed  a  negro  foreman  over  white  girls, 
that  they  quit  work  and  reported  the  trouble 
to  the  union,  was  libelous  per  se. 

Ckarco  tliat  Name  •f  Employer  W*a  cm 
"Taf air  Llat.** 

A  charge  that,  on  refusal  of  a  tobacco  com- 
piay  to  remove  a  negro  foreman  placed  over 
Ann.  Cas.  191 8B. — 36. 


white  girls,  the  company  was  placed  on  the 
unfair  list  by  the  local  union,  and  this  action 
was  ratified  by  the  tobacco  workers'  interna- 
tional union,  and  that  the  advertiainff  cards 
of  the  company  were  printed  in  "aeab'°  shops, 
no  as  to  display  its  contempt  for  organized 
labor,  in  connection  with  matter  of  induce- 
ment that  the  company  employed  only  union 
labor,  that  it  received  from  the  union  the 
right  to  place  its  label  on  its  produota,  and 
hi^  obligated  itself  to  patronize  only  union 
shops,  that  it  dealt  fairly  with  its  employees 
and  had  a  good  reputation  with  organized 
labor  and  wage-earners,  and  innuendo  that 
the  effect  of  these  publications  was  to  destroy 
the  company's  good  reputation  with  organ- 
ized labor  and  the  public,  as  the  operator  of 
a  union  factory,  is  libelous. 
[See  note  at  end  of  this  case.] 

Same. 

The  court  will  take  notice  that  union  labor 
constitutes  a  large,  influential,  and  well- 
organized  body  of  the  laboring  people  of  the 
state  and  country,  that  the  wage-earners,  in- 
cluding those  who  are  members  of  the  union, 
compose  a  large  part  of  the  population,  and 
that  labor  unions  have  adopted  and  promul- 
gated rules  and  regulations  for  the  protection 
and  guidance  of  labor,  which  are  carefully 
observed  by  the  members. 

[See  note  at  end  of  this  case.] 


In  determining  whether  a  publication 
charging  that  a  tebacco  company  was  placed 
on  the  unfair  list  and  had  its  advertising 
printed  in  scab  shops,  is  libelous  per  se,  the 
court  will  consider  matter  in  the  petition  set 
out  by  way  of  inducement  and  innuendo. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson 
county,  Common  Pleas  Branch,  First  Division. 

Action  by  Axton  Fisher  Tobacco  Company, 
plaintiff,  against  Evening  Post  Company  et 
al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.     Rbvebsbd. 

J.  B.  Wise,  W,  J.  Boles  and  Burton  Vtmoe 
for  appellant. 

Humphrey^  Middleton  d  Humphrey  and 
Oibson  d  Crawford  for  appellees. 

[66]  CAiRBOLL,  J.— This  is  a  libel  suit 
brought  by  the  Axton  Fisher  Tobacco  Co., 
a  corporation  engaged,  in  Louisville,  Ky.,  in 
nianufacturing  and  selling  smoking  and  chew- 
ing tobacco  and  especially  in  the  manufacture 
and  sale  of  the  brands  known  as  "Old  Hill 
Side"  and  "Booster  Twist."  The  defendants 
are  the  Evening  Post  Co.,  the  publishers  of 
the  Evening  Poet,  a  daily  newspaper  in  the 
city  of  Louisville  having  a  wide  circulation 
in  that  city  and  elsewhere,  and  Richard  W. 
Knott,  editor,  and  Lewis  C.  Humphrey,  asso- 
ciate editor  of  the  paper. 

To  the  petition  and  amended  petition  of  the 
plaintiff  general  demurrers  were  filed  by  the 
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defendants  and  sustained,  and,  declining  to 
plead  further,  the  petitions  were  dismissed, 
and  the  plaintiff  brings  the  case  to  this  court. 

The  demurrers  admit  the  truth  of  all  the 
material  averments  in  the  petition  and  amend- 
ed petition,  and  so  the  only  question  before 
us  is,  did  these  pleadings,  assuming  the  aver- 
ments to  be  true,  state  a  good  cause  of  ac- 
ti<m  against  the  defendants? 

The  petition,  after  averring  that  the  plain- 
tiff was  engaged  in  manufacturing  and  selling 
smoking  and  chewing  tobacco,  further  averred 
that  it  "had  been  for  many  years  prior  there- 
to especially  engaged  in  the  manufacture  and 
sale  of  its  brands  of  smoking  and  twist  to- 
bacco widely  .  [67]  and  favorably  known  as 
'Old  Hill  Side'  and  'Booster  Twist,'  and  it 
had,  on  and  prior  to  said  dates,  acquired,  en- 
joyed and  deserved  a  good  reputation  with 
the  trade  and  the  public  as  a  manufacturer 
of  tobacco,  and  especially  of  said  brands  of 
tobacco,  and  had  built  up,  enjoyed  and  de* 
served  an  extensive  demand  for,  and  sale  of, 
its  said  products  and  brands  of  tobacco,  from 
which  it  received  a  valuable  and  ever  increas- 
ing profit. 

"That  in  the  introduction  of  its  said  brands 
of  tobacco  'Old  Hill  Side'  and  'Booster  Twist' 
to  the  trade  and  the  public  throughout  the 
United  States,  and  in  establishing  their  said 
good  reputation  and  in  acquiring  said  good 
reputation  with,  and  good  will  of  the  trade 
and  public,  as  a  manufacturer  of  tobacco,  and 
as  the  manufacturer  of  said  brands  of  tobacco, 
it  expended  a  great  many  thousands  of  dol- 
lars, and  said  brands,  and  plaintiff's  reputa- 
tion and  good  will  therein,  constituted  plain- 
tiff's most  valuable  asset,  and  was  on  said 
several  dates  fairly  and  reasonably  worth  the 
sum  of  three  hundred  thousand  dollars. 

"That  it  had  for  many  years,  at  all  times 
operated  a  union  factory  and  employed  union 
labor  in  the  manufacture  of  its  said  tobacco, 
and  had  at  all  times  paid  its  employees  en- 
gaged in  its  manufacture  the  union  scale  of 
wages,  and  in  many  instances  largely  in  ex- 
cess of  the  union  scale,  and  at  all  times  and 
in  all  ways  .^iealt  fairly  and  justly  with  its 
employees ;  and  by  reason  of  these  facts  it  had 
on  said  dates  acquired  and  enjoyed  a  good 
reputation  with,  and  the  good  will  of,  or- 
ganized labor  and  wage  earners  in  Kentucky 
and  throughout  the  United  States,  and  had 
especially  acquired  with  them  a  valuable 
reputation  and  good  will  as  the  manufacturer 
of,  and  for  'Old  Hill  Side'  and  'Booster  Twist' 
as  union  made  tobaccos,  and  had  built  up  and 
enjoyed  an  extensive  demand  for,  and  sale  of 
said  tobacco  to. them,  which  constituted  the 
larger  part  of  the  demand  for  said  brands. 

"That  at  all  the  times  hereinbefore  and 
hereinafter  mentioned  or  referred  to  plaintiff 
was  conducting  and  operating  its  said  busi- 
ness and  its  said  factory  as  a  unionized  fac- 


tory pursuant  to  the  terms  of  a  contract  ex- 
isting between  it  and  the  Tobacco  Workers' 
International  Union,  a  corporation  organized 
and  existing  under  an  act  of  the  Ckmgress  of 
the  United  States  of  America,  by  which  ssid 
union  granted  to  it  the  right  to  place  on 
tobacco  manufactured  by  it  the  label  of  said 
union  and  bound  itself  to  [68]  furnish  all 
the  said  labels  required  by  plaintiff  for  said 
purpose,  and  in  consideration  of  which  plain- 
tiff obligated  and  bound  itself  to  said  union, 
among  other  things,  'That  all  persons  em- 
ployed by  it  in  the  manufacture  of  tobacco 
should  be  members  of  the  Tobacco  Workers' 
International  Union  exclusively,'  and  'That 
it  would  pay  to  its  said  employees  the  scale 
of  wages  approved  of  and  agreed  to  bt'tween 
it  and  said  union.'  That  at  all  said  times  a 
scale  of  wages  was  in  force  between  it  and 
said  union  under  said  contract  which  had 
been  approved  and  agreed  upon  between  it  and 
said  union. 

"That  the  right  granted  it  by  said  contract 
to  affix  said  union  label  to  tobacco  manufac- 
tured by  it  was  a  very  valuable  asset  to  it 
in  its  said  business,  and  by  the  terms  of  said 
contract  a  failure  upon  its  part  to  strictly 
comply  with  its  obligations  to  pay  to  its 
employees  wages  according  to  the  said  scale 
of  wages  agreed  upon  would  operate  to  deprive 
it  of  the  further  use  of  said  union  label." 

In  paragraph  1,  it  was  averre^l : 

"That  in  several  editions  of  the  Evening 
Post  printed,  published  and  circulated  by  the 
defendants  on  October  4,  1913,  'they  wilfully, 
knowingly  and  maliciously  published  of  and 
concerning  the  plaintiff  and  its  business  of 
manufacture  of  tobacco;  of  and  concerning 
the  wages  paid  by  it  in  its  factory  to  its 
employees;  of  and  concerning  its  methods  of 
conducting  its  business,  and  of  and  concern- 
ing the  character  and  kind  of  men  it  employed 
as  foremen  in  its  factory,  the  following 
false  and  defamatory   statements: 

'"Axton  (meaning  plaintiff)  has  a  negro 
foreman  over  white  men.  That  official  ligures 
furnished  the  State  Labor  Department  show 
that  Mr.  Axton  (meaning  plaintiff)  pays 
an  average  wage  considerably  less  than  that 
paid  by  the  American  Tobacco  Co.  Official 
record :  Here  is  what  the  official  record  of  the 
State  Department  of  Labor  and  Statistics 
shows  about  t)ie  Axton's  corporation's  tobacco 
factory  (meaning  plaintiff's  factory)  com- 
pared witii  other  factories :  The  tobacco  trust 
pays  many  of  its  employees  wages  as  high  as 
$14.95  per  week;  the  Burley  Tobacco  0>m- 
pany  pays  as  high  as  $12  per  week ;  while  the 
highest  wage  the  Axton  factory  (meaning 
plaintiff)  pays  to  any  of  its  employees  is  $S.75 
per  week. 

"  'The  sanitary  conditions  provided  by  the 
other  factories  are  also  shown  by  the  records 
to  be  much  better  [69]  than  those  furnished 
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lij  the  oorporatioii   (meaning  tlus  plaintiff) 
of  which  Mr.  Axton  i&  the  head. 

"'Here  are  ofikial  figures:  Axton  Fisher 
Tobacco  Factory,  Thirteenth  and  Rowan: 
Number  of  hours  per  day,  10;  number  of 
hours  per  week,  59;  highest  wages,  $8.75; 
ETerage  wage,  $7.00. 

"'American  Tobacco  Company,  Eighteenth 
tad  Broadway:  Number  of  hours  per  week, 
55;  highest  wage,  $14.95;  average  wage  $7.50. 

"'Burley  Tobacco  Company,  Jackson  and 
Caldwell:  Number  of  hours  per  week,  60  to 
55;  highest  wage  $12.00;  average  wage,  $8.00. 

"Think  of  even  the  tobacco  trust  paying 
better  wages  and  giving  shorter  hours  and 
better  sanitaiy  conditions  than  the  Axton 
eorporation's  factory  (meaning  plaintiff). 

"'In  his  (meaning  plaintiff's)  f«u;tory  he 
(meaning  plaintiff)  puts  negro  foreman  over 
white  men.  It  is  another  example  of  his 
(meaning  plaintiff's)  double  dealing  with 
laboring  men.  He  (meaning  plaintiff)  don't 
dare  deny  it. 

"'A  negro  named  Brown  was  foreman  on 
the  third  and  fourth  floors  of  Axton 's  factory 
(meaning  plaintiff's  factory)  and  that  he  had 
many  white  men  under  him.  This  is  the 
same  Wm.  H.  Brown,  colored,  whose  name 
appears  in  the  city  directory,  page  230,  as 
foreman  of  the  Axton  Tobacco  Factory. 

"'For  three  years  prior  to  March,  1913, 
during  the  entire  three  years,  a  negro  named 
Brown  was  foreman  on  the  third  and  fourth 
floors  of  the  Axton  Fisher  Tobacco  Factory, 
and  many  white  men  worked  under  him  at 
the  factory. 

"'Among  the  number  employed  upon  the 
third  floor  under  Brown  were  a  large  number 
of  white  men.' "... 

In  paragraph  2,  it  was  averred  that  in 
several  editions  of  the  paper  printed,  pub- 
lished and  circulated  on  October  5,  1913,  the 
defendants  ''wilfully,  knowingly  and  mali- 
ciously published  of  and  concerning  the  plain- 
tiff and  its  business  of  manufacturing  to- 
bacco, and  of  and  concerning  the  wages  paid 
by  it  to  its  employees  in  its  factory,  the  fol- 
lowing false  and  defamatory  statements: 

"'Axton's  (meaning  plaintiff's)  average 
wage  is  lowest.  Records  of  all  factories.  Offi- 
cial proof  is  given.  Mr.  Ben  J.  Sand,  the 
State  Labor  Inspector,  made  a  statement 
Monday  morning. 

[70]  "'Mr.  Sand  states  that  the  records 
of  the  State  show  that  the  charges  made  by 
Dr.  Buschmeyer  are  entirely  correct,  and  that 
Mr.  Axton  (meaning  plaintiff)  does  not  per- 
mit the  eight  hour  rule  in  his  (meaning 
plaintiff's)  factory,  and  pays  wages  less  even 
than  those  of  the  American  Tobacco  Co. 
There  are  in  Louisville  only  four  tobacco 
factories  where  smoking  tobacco  is  manufac- 
tured. They  are  located  as  follows:  Ameri- 
can Tobacco  .Co.  Eighteenth  and  Broadway, 


employing  two  hundred  and  sixty-three  fe- 
males; Burley  Tobacco  Co.,  employing  thirty 
females  in  the  manufacture  of  smoking  to- 
bacco; American  Tobacco  Co.,  Jackson  and 
Finser  streets,  employing  one  hundred  and 
thirty-six  females;  Axton  Fisher  Tobacco  Co., 
Thirteenth  and  Rowan  streets^  employing 
sixteen  females.  The  Axton  Fisher  Tobacco 
Co.  works  fifty-nine  hours  a  week,  while  the 
American  Tobacco  O).  works  but  fifty-five, 
with  a  Saturday  half  holiday  throughout  the 
year.  The  Axton  Fisher  Tobacco  Co.  does  not 
give  its  anployees  a  half  holiday.  The  only 
other  union  tobacco  factory,  which  is  the 
Burley  Tobacco  Co.,  works  its  employees  fifty 
and  fifty-five  hours  each  week  and  affords  its 
employees  a  half  holiday. 

"  'The  highest  wages  earned  by  any  workers 
are:  American  Tobacco  Co.  (West  End),  high, 
$14.95;  low,  $4.00;  average  $7.50.  Burley 
Tobacco  Co.,  high,  $12.00;  low,  $7.00;  aver- 
age, $8.00.  Axton  Fisher  Co.  (meaning  plain- 
tiff), high,  $8.75;  low,  $6.00;  average,  $7.00. 

"  'In  addition  to  the  one  hundred  and  four- 
teen day  workers  at  the  East  End  branch  of 
the  American  Tobacco  Co.,  there  are  twenty- 
two  females  employed  under  the  piece  system. 
High  wages  paid  in  this  instance  is  $12.35, 
and  the  low  wage  is  $7.00.  The  average  is 
$7.50. 

**  'The  average  weekly  wage  for  a  female 
in  the  employ  of  the  Axton  Fisher  Tobacco 
Co.  is  $7.00.  The  average  weekly  wage  for 
males  and  females  employed  by  the  company 
is  $9.14.' " 

In  paragraph  3  it  was  averred  that  in  sev- 
eral editions  of  the  paper  printed,  published 
and  circulated  by  the  defendants  on  October 
16,  1913,  "they  wilfully,  knowingly  and  ma- 
liciously published  of  and  concerning  the 
plaintiff  and  its  business  of  manufacturing 
tobacco,  and  of  and  concerning  the  wages 
paid  by  it  to  its  employees  in  its  factory,  the 
following  false  and  defamatory  statements: 

[71  ]  "  'Women  workers  paid  scant  wage  by 
Axton  (meaning  plaintiff).  Average  of  $5.40 
a  week  for  ten  hours  a  day  revealed  by  the 
records. 

"  'The  printed  report  of  former  Labor  In- 
spector Filhum  showing  that  the  official  rec- 
ords show  that  the  average  wage  for  women 
operatives  in  his  (meaning  plaintiff's)  fac- 
tory was  only  $5.40  a  week. 

"  'Now  Mr.  Axton  (meaning  plaintiff)  has 
a  legal  right  to  work  his  (meaning  plaintiffs) 
employees  as  long  or  as  short  as  he  (meaning 
plaintiff)  wants  to  and  to  pay  them  as  little 
or  as  much  as  he  (meaning  plaintiff)  wants 
to.  But  he  (meaning  plaintiff)  has  no  right 
while  he  (meaning  plaintiff)  is  paying  wagea 
far  below  those  paid  by  other  factories,  and 
working  men  and  women  long  hours,  to  claim 
that  he  (meaning  plaintiff)  is  a  friend  of 
labor. 
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"'Get  a  copy  of  Mr.  Filburn's  report  of 
1910,  when  he  was  labor  inspector,  and  turn 
to  page  75  of  that  report  and  read  what  the 
official  figures  show  were  the  conditions  in  Mr*. 
Alton's  (meaning  plaintifTs)  factx>ry.  Those 
official  figures — they  are  all  down  on  page 
75 — show  that  the  average  wage  paid  by  Mr. 
Axton  (meaning  plaintiff)  to  his  female  em- 
ployees was  90  cents  a  day  for  ten  hours 
work.  Think  of  it.  A  total  of  $5.40  a  week, 
or  9  cents  an  hour.  And  remember  that  this 
was  an  average  wage.  It  does  not  mean  that 
$5.40  a  week  was  the  lowest  wage  Mr.  Ax- 
ton (meaning  plaintiff)  paid.  It  means  that 
some  got  below  $5.40  a  week  and  that  his 
(meaning  plaintiff's)  average  wage  for  these 
workers  was  $5.40  a  week. 

"  'Get  a  copy  of  Labor  Inspector  Filbum's 
report  of  1910  and  turn  to  page  75.  If  what 
I  tell  you  is  not  a  public  record  and  if  it 
had  not  been  true  it  would  have  been  denied 
long  ago.'" 

In  paragraph  4  it  was  averred  that  in  sev- 
eral editions  of  the  paper  printed,  published 
and  circulated  by  the  defendants  on  October 
18,  1913,  "they  wilfully,  knowingly  and  ma- 
liciously published  of  and  concerning  the 
plaintiff  and  its  business  of  manufacturing 
tobacco;  of  and  concerning  the  character  and 
kind  of  foreman  or  boss  it  had  placed  over  its 
girl  employees  in  its  factory,  in  Louisville; 
and  of  and  concerning  the  wages  paid  by  it  to 
its  employees  in  its  said  factory,  the  following 
false  and  defamatory  statements: 

"  'Negro  foreman  was  placed  as  boss  over 
white  girls  in  Axton  (meaning  plaintiff's) 
factory.  The  negro  foreman  [72]  Will  Brown 
was  then  placed  in  charge  of  machines  where 
the  girls  were  employed  and  as  a  boss  over 
them.  The  girls  then  quit  work  and  refused 
to  work  under  a  negro  foreman.  They  re- 
ported the  whole  trouble  to  local  Union 
No.  16. 

"  'The  union  appointed  a  committee  to  look 
into  the  matter  and  report  as  to  the  merits 
of  the  grievance  of  the  girls. 

"  'This  same  Charles  T.  Hardy,  tobacco 
worker,  employed  at  Strater  Bros.  Tobacco 
Factory,  was  made  chairman  of  the  grievance 
committee. 

"  'Mr.  Hardy  and  the  grievance  committee 
investigated  and  found  that  the  charges  of  the 
girls  against  Mr.  Axton's  factory  (meaning 
plaintiff's  factory)  were  true  and  so  reported 
back  to  t^e  union.  Axton  (meaning  plain- 
tiff) would  not  remedy  the  matter,  and  upon 
Mr.  Hardy's  recommendation  the  union,  after 
a  number  of  fruitless  conferences  with  Mr. 
Axton  ( meaning  with  Mr.  Axton  as  the  presi- 
dent of  plaintiff),  withdrew  the  use  of  the 
union  label  from  the  Axton  factory  (meaning 
plaintiff's  factory)  and  placed  him  and  his 
factory  (meaning  plaintiff's  factory)  upon  the 
unfair  list.  This  action  was  ratified  by  the 
International  Union  of  Tobacco  Workers. 


"  'The  wages  of  the  Axton  factory  (meaning 
plaintiff's  factory)  have  never  been  raised  to 
the  basis  of  other  factories  m  the  same  line 
of  business,  and  are  now  only  barely  enough 
to  keep  the  factory  from  being  again  placed 
upon  the  "unfair  list." ' " 

In  paragraph  5,  it  was  averred  that  in 
several  editions  of  the  paper  printed,  pub- 
lished and  circulated  by  the  defendants  oo 
October  23,  1913,  "they  wilfully,  knowingly 
and  maliciously  published  of  and  concerning 
the  plaintiff  and  its  business  of  manufactur- 
ing tobacco,  and  of  and  concerning  its  adver- 
tising cards  and  where  they  were  printed,  and 
of  and  concerning  its  relation  to  and  attitude 
and  feeling  towards  organized  labor,  the  fol- 
lowing false  and  defamatory  statements: 

"'Axtdn's  (meaning  the  plaintiff's  adver- 
tising cards  printed  in  scab  shops,'  and  'Ax- 
ton (meaning  the  plaintiff)  displays  his 
(meaning  the  plaintiff)  contempt  for  organ- 
ized labor,'  comprising  the  opening  and  clos- 
ing lines  of  said  false  and  defamatory  publi- 
cation, to  be  printed  in  said  newspaper  in  a 
most  prominent  and  conspicuous  manner  and 
in  letters  three-quarters  of  an  inch  high  and 
heavily  underscored." 

[73]  In  paragraph  six  it  was  averred  that 
in  several  editions  of  the  paper  printed,  pub- 
lished and  circulated  by  the  defendants  on 
October  27,  1913,  "they  wilfully,  knowingly 
and  maliciously  published  of  and  concerning 
the  plaintiff  and  its  business  of  manufacturing 
tobacco,  the  following  false  and  defamatory 
statements : 

"  'More  proof  of  conditions  in  Axton  (mean- 
ing plaintiff's )  factory.  Proof  that  white  men 
had  been  required  to  work  under  a  negro  fore- 
man at  Mr.  Axton's  (meaning  plaintiff's) 
factory. 

"  'First  as  to  Mr.  Axton's  (meaning  plain- 
tiff's) negro  foreman.  Will  Brown:  This 
negro  was  the  floor  boss  over  white  men  and 
girls.  It  is  proved  by  Brown's  own  written 
statement  as  well  as  the  affidavits  of  reputa- 
ble witnesses. 

"  'She  was  one  of  the  g^rls  who  went  on  a 
strike  some  years  ago  with  this  negro  Brown 
was  made  a  boss  over  the  white  girls.'" 

Summarizing  this  lengthy  pleading,  it  will 
be  noticed  that  in  the  matter  set  out  bv  wav 
of  inducement  it  is  averred  that  the  tobacco 
company  was  engaged  in  the  manufacture  and 
sale  of  union  made  smoking  and  chewing  to- 
bacco and  especially  the  brands  known  as  "Old 
Hill  Side"  and  "Booster  Twist,"  and  that  it 
had  built  up  and  acquired  a  good  reputation 
with  the  trade,  the  public  generally  and  es- 
pecially labor  organizations  and  laboring  peo- 
ple as  a  manufacturer  of  tobacco,  and  had 
acquired  an  extensive  and  lucrative  demand 
for   its   products. 

That  it  had  for  many  years  conducted  and 
operated  its  business  and  factory  as  a  union- 
ized factory  pursuant  to  a  contract  between 
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St  and  the  Tobacco  Workers'  International 
Union,  by  the  terms  of  which  contract  it  was 
authorized  to  place  on  all  of  its  products  the 
union  label,  which  was  a  guarantee  to  organ- 
ixed  labor  that  the  tobacco  on  which  it  was 
placed  was  manufactured  in  a  factory  em- 
ploying only  union  labor.  And  by  virtue  of 
the  terms  of  the  contract  between  it  and 
the  Tobacco  Workers'  Union  it  agreed  to  and 
did  pay  to  its  employees  a  scale  of  wages 
agreed  upon  between  it  and  the  union  and  in 
many  instances  largely  in  excess  thereof. 

That  by  its  course  of  fair  dealing  with  the 
trade,    its    employees,    the   public   generally 
organized    labor   and  wage  earners,    it   had 
acquired  the  good  wiU  of  the  public  generally; 
and   its   sale  to  organized   labor   and   wage 
earners  constituted  the  largest  part  of  its  sale 
of  tobacco.    That  the  good  will  of  union  labor 
and  wage  earners  towards   [74]    it  and  its 
right  to  place  on  its  products  the  union  label, 
constituted  valuable  assets  in  its  Business,  and 
if  it  failed  to  comply  with  the  terms  of  the 
contract  between  it  and  the  tobacco  workers' 
union,  such  failure  would  operate  to  deprive 
it  of  the  union  label  and  result  in  the  union 
placing  its  factory  on  the  unfair  list,  thereby 
depriving  it  of  the  patronage  of  union  labor. 
The  false  and  defamatory  publications  com- 
plained of,  it  is  averred  by  way  of  innuendo, 
were  maliciously  intended  to  irjure  and  de- 
stroy its  business,  its  good  reputation  and  its 
good  will  with  the  public  and  especially  with 
organized  labor;  to  destroy  the  demand  for 
its  products  with  the  public  generally  and 
especially    with    organized    labor    and    wage 
earners,  and  to  render   it  contemptible  and 
odious  to  them  as  a  manufacturer  of  tobacco, 
thereby  injuring  the  value  of  its  business  and 
brands. 

The  alleged  defamatory  matter  may  be  di- 
vided into  four  classes.  (1)  That  it  employed 
a  negro  as  foreman  or  boss  over  white  girls, 
and  the  white  girls  were  required  in  its  fac- 
tory to  work  under  a  negro  foreman. 

That  on  account  of  this  the  girls  quit  work 
and  reported  the  trouble  to  a  local  labor 
union,  which  appointed  a  committee  to  look 
into  the  matter,  and  this  committee  found 
that  the  charge  of  the  girls  that  they  were 
required  to  work  under  a  negro  foreman  was 
true,  and  the  tobacco  company  failing  to  cor- 
rect or  remove  this  cause  of  complaint,  the 
union  withdrew  the  use  of  the  union  label 
from  the  factory  and  placed  the  factory  on  the 
unfair  list,  which  action  was  ratified  by  the 
International  Union  of  Tobacco  Workers. 

(2)  That  the  advertising  cards  were  print- 
ed in  "scab  shops"  and  its  advertisements  were 
placed  in  street  cars  without  the  union  label, 
to  show  its  contempt  for  organized  labor. 

(3  That  it  paid  less  wages  to  its  employees 
and  required  them  to  work  more  hours  per 
^y  and  week  than  the  American  Tobacco  Co. 


or  the  Burley  Tobacco  Co.,  its  only  rivals 
located  in  Louisville  in  the  manufacture  and 
sale  of  tobacco,  and  never  raised  its  wages  to 
the  basis  paid  in  these  factories. 

(4)  That  the  sanitary  conditions  in  the 
American  Tobacco  Co.  and  Burley  Tobacco  Co. 
factories  and  other  factories  were  much  better 
than  those  in  its  factory. 

Each  of  these  classes  will  be  dealt  with  sepa- 
rately, but  before  applying  the  questions  of 
law  that  we  think  controlling  [75]  in  the 
disposition  of  the  case  it  may  be  well  to  here 
state  that  no  special  damage  was  alleged ;  nor 
was  it  essential  to  a  good  cause  of  action  that 
special  damage  should  have  been  alleged  if,  as 
contended  by  counsel,  the  publications  were 
libelous  per  se,  as  a  matter  that  is  libelous 
per  ae  is  actionable  without  averment  of  spe- 
cial damage.  As  said  in  Newell  on  Slander 
and  Libel,  page  181: 

"When  language  is  used  concerning  a  per- 
son or  his  affairs  which  from  its  nature 
necessarily  must,  or  presumably  will  as 
its  natural  and  proximate  consequence,  occa- 
sion him  pecuniary  loss,  its  publication  prima 
facie  constitutes  a  cause  of  action  and  pritna 
facie  constitutes  a  wrong  without  any  alle- 
gation or  evidence  of  damage  other  than  that 
which  is  implied  or  presumed  from  the  fact 
of  publication;  and  this  is  all  that  is  meant 
by  the  terms  'actionable  per  ee'  Therefore 
the  real  practical  test  by  which  to  determine 
whether  special  damage  must  be  alleged  and 
proven  in  order  to  make  out  a  cause  of  ac- 
tion for  defamation  is  whether  the  language 
is  such  as  necessarily  must  or  naturally  and 
presumably  will  occasion  pecuniary  damage 
to  the  person  of  whom  it  is  spoken." 

In  such  a  case  the  complainant  may  rely 
upon  the  inference  of  damage  raised  by  the 
law,  and  is  not  required  to  plead  or  prove 
that  the  publication  has  injured  him.  But 
when  the  publication  is  not  so  obviously 
defamatory  that  the  inference  of  injury  may 
be  drawn,  it  can  only  be  made  actionable 
when  the  complaining  party  pleads  and  proves 
that  it  has,  as  a  matter  of  fact,  damaged  him. 

It  might  also  be  here  further  noticed  that 
frequent  references  in  the  publication  are 
made  to  "Axton"  and  to  "Axton's  corpora- 
tion," but  the  fair  and  reasonable  inference 
from  the  context  of  the  published  matter  is 
that  all  references  to  "Axton"  and  to  the 
"Axton  corporation"  were  intended  to  and 
did  apply  to  the  Axton  Fisher  Tobacco  Co. 
And  when  a  publicati<m,  reading  the  whole  of 
it,  is  plainly  directed  at  a  person  or  corpora- 
tion, as  the  case  may  be,  the  person  or  cor- 
poration intended  to  be  and  that  is  in  fact 
assailed  by  the  publication  may. maintain  an 
action  for  libel  as  freelv  as  if  he  or  it  were 
particularly  named  or  described  in  the  pub- 
lication, although  neither  the  name  of  the  per- 
son nor  the  style  of  the  corporation  has  been 
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accurately  designated  or  described  in  the  pub- 
lication. And  so  we  may  treat  these  publica- 
tions as  referring  to  the  Axton  Fisher  To- 
bacco Co. 

[76]  Another  elementary  rule  in  the  law 
of  libel  and-  slander  is  the  difference  between 
the  actionable  nature  of  alleged  slanderous 
words  and  the  actionable  nature  of  alleged 
libelous  words.  In  Riley  v.  Lee,  88  Ky.  603, 
11  S.  W.  713,  21  Am.  St.  Rep.  358,  in  speak- 
ing  of  the  general  rule  as  to  what  publications 
may  be  treated  as  libelous,  it  was  sai.d: 

**So  it  may  be  regarded  as  thoroughly  set- 
tled, that  if  the  written  or  printed  publica- 
tion tends  to  degrade  the  person  about  whom 
it  is  written  or  printed — ^that  is,  if  it  tends 
to  reduce  his  character  or  reputation  in  the 
estimation  of  his  friends  or  acquaintances  or 
the  public,  from  a  higher  to  a  lower  grade, 
or  if  it  tends  to  disgrace  him — that  is,  if  it 
tends  to  deprive  him  of  the  favor  and  esteem 
of  his  friends  or  acquaintances  or  the  public, 
or  tends  to  render  him  odious,  ridiculous  or 
contemptible  in  the  estimation  of  his  friends 
or  acquaintances  of  the  public,  it  is  per  86, 
actionable  libel." 

In  slander  the  rule  as  stated  in  Williams  v. 
Riddle,  146  Ky.  469,  140  S.  VV.  661,  is  that 
in  the  following  cases  only  would  words  be 
slanderous  or  actionable  per  se:  "(1)  Words 
falsely  spoken  imputing  the  commission  of  a 
crime  involving  moral  turpitude,  for  which 
the  party  might  be  indicted  and  punished: 
(2)  Words  imputing  an  infectious  disease, 
likely  to  exclude  him  from  society:  (3)  Words 
imputing  unfitness  to  perform  the  duties  of 
an  officer  or  employment:  (4)  Words  preju- 
dicing him  in  his  profession  or  trade:  (6) 
Words  tending  to  disinherit  him.  In  all  other 
cases  spoken  words  are  either  not  actionable 
at  all,  or  only  actionable  on  proof  of  special 
damage." 

It  will  thus  be  seen  that  many  words  are 
actionable  when  written  or  printed  and  pub- 
lished which  would  not  be  actionable  if  merely 
spoken.  And  so,  in  determining  whether 
words  are  libelous  per  se  or  not,  it  is  un- 
necessary to  consider  whether  they  impute 
to  the  person  concerning  whom  they  are  pub- 
lished the  commission  of  a  crime  involving 
moral  turpitude,  or  an  infectious  disease,  or 
unfitness  to  perform  the  duties  of  an  office 
or  employment,  or  prejudice  him  in  his  pro- 
fession or  trade,  or  tend  to  disinherit  him. 
It  is  only  essential  to  inquire  whether  or  not 
they  have  a  natural  and  reasonable  tendency 
to  degrade  and  disgrace  the  person  of  whom 
they  are  written,  or  to  render  him  odious, 
ridiculous  or.  contemptible.  If  they  do,  they 
are  libelous  per  set,  although  they  might  not 
naturally  or  reasonably  have  any  meaning 
that  would  make  then  actionable  per  se  if 
apoken. 

[77]  lliis  distinction  between  libel  and 
■lander  obtaina  as  folly  with  respect  to  cor- 


porations as  it  does  to  individuals.  And  as 
a  corporation  like  an  individual  may  have 
a  good  reputation  and  enjoy  the  good  will 
of  its  customers  and  the  public,  and  this 
good  reputation  and  good  will  are  as  valu- 
able to  it  as  good  will  would  be  to  an  individ- 
ual or  partnership,  a  corporation  may  main- 
tain an  action  for  slander  or  libel.  But  it 
can  only  do  so  when  the  effect  of  the  worda 
or  publication  complained  of  is  to  injure  it 
in  a  business  way,  because  it  is  only  in  re- 
spect to  its  business  that  a  corporation  in  its 
corporate  capacity  can  be  affected  or  injured. 

Therefore  when  the  action  is  for  an  injury 
to  a  trade  or  business,  there  seems  to  us  no 
room  for  a  distinction  in  respect  to  what  is 
libelous  as  between  corporations,  traders  and 
merchants.  If  a  publication  would  be  libelous 
if  it  concerned  a  merchant  or  trader  in  his 
business,  so  would  it  be  libelous  if  it  con- 
cerned a  corporation  in  its  business.  In  either 
case  it  is  an  injury  to  the  business  that  con- 
stitutes the  gravamen  of  the  offense,  and  in 
either  case  the  effect  is  the  same.  What 
difference  then  can  there  be  so  far  as  the 
effect  on  business  is  concerned  between  the 
publication  that  brings  the  business  of  the 
trader  or  merchant  into  disrepute  -and  that 
which  brings  the  business  of  the  corporation 
into  disrepute?  The  corporation  is  as  much 
concerned  to  have  its  business  good  will  and 
reputation  protected  for  the  benefit  and  pro- 
motion of  its  trade  as  is  a  partnership  or  the 
merchant  or  trader. 

And  so  when  a  corporation,  such  as  the 
Axton  Fisher  Tobacco  Co.,  charges  that  a  pub- 
lication respecting  it  is  libelous  per  se,  it  is 
essential  that  it  should  reasonablv  and  natur- 
ally  appear  from  the  publication  complained 
of  that  it  was  of  such  a  nature  as  to  deprive 
it  of  the  patronage  or  trade  it  enjoyed  in  a 
business  way,  or  to  render  it  so  odious  and 
contemptible  in  the  estimation  of  those  with 
whom  it  did  have  or  might  reasonably  expect 
to  have  business  dealings  or  connections  as 
to  injuriously  affect  its  business. 

We  do  not  agree  with  the  learned  judge  of 
the  lower  court  that  "to  constitute  a  libel 
per  se  of  which  a  corporation  may  complain, 
the  publication  must  (1)  misrepresent  the 
character  or  condition  of  its  marketable  prod- 
ucts, or,  (2)  misrepresent  the  methods  by 
which  its  internal  affairs  are  conducted,  its 
capacity,  or  its  business  dealings  [78]  to- 
ward the  public  in  such  a  way  as  to  alienate 
customers,  or  (3)  misrepresent  it,  its  prod- 
ucts, its  attitude,  its  business,  or  its  stability, 
so  as  to  affect  its  credit." 

We  think  these  limitations  on  what  woald 
constitute  a  libel  per  se  are  rather  too  nar- 
row, as  a  publication  respecting  a  corporation 
might  injure  very  seriously  its  business  va^ 
do  it  great  damage  in  a  business  way  with- 
out misrepresenting  the  quality  of  its  market- 
able products,  or  the  methods  by  whidi  its 
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bufliness  was  conducted,  or  its  attitiide  in  its 
boBinesft  dealings  towards  the  public.  If  the 
publication  is  of  such  a  nature  as  to  reason- 
ably and  naturally  render  the  corporation 
odious  and  contemptible  in  the  estimation  of 
the  public  or  its  patrons,  and  thereby  deprive 
it  of  the  favor  and  esteem  of  the  public  and 
the  patronage  and  trade  of  its  customers,  its 
business  may  be  as  grievously  injured  and  as 
seriously  affected  in  a  pecuniary  way  as  if 
it  were  directly  charged  with  misrepresenting 
the  quality  of  its  products  or  the  method  by 
which  its  business  was  conducted.  And  so  if 
the  publication  reasonably  and  naturally  has 
the  effect  of  bringing  the  business  of  the  cor- 
poration into  public  contempt,  and  of  making 
it  odious  in  the  estimation  of  those  with  whom 
it  has  business  dealings  Qr  connections,  then 
the  law  will  presume  that  the  publication  was 
actionable  per  se  without  either  pleading  or 
proof  of  special  damage.  It  will  be  inferred 
that  the  publication  did  injure  it  in  a  business 
way  for  it  is  only  in  a  business  way,  result- 
ing in  pecuniary  loss,  that  a  corporation  can 
be  damaged  by  an  alleged  libelous  publication : 
N'ewell  on  Slander  and  Libel  3rd  ed.  p.  84; 
Townshend  on  Slander  and  Libel,  3rd  ed.  p. 
279,  25  Cyc.  p.  337;  18  Am.  &  Eng.  Enc.  of 
law  (2d  ed.)  p.  954;  note  to  Bray  ton  v.  Cleve- 
land Special  Police  Co.  63  Ohio  St.  83,  67 
X.  E.  1085,  62  L.R.A.  525;  Marino  v.  Di 
Marco,  41  App.  Cas.  (D.  C.)  76,  48  L.R.A. 
(N.S.)  1214;  Gross  Coal  Co.  v.  Rose,  126 
Wis.  24,  5  Ann,  Cas.  649,  105  N.  W.  225,  2 
L,R.A.(N.S.)  741;  St.  James  Military  Acad- 
emy V.  Gaiser,  126  Mo.  617,  28  S.  W.  851,  46 
Am.  St.  Rep.  602,  28  L.R.A.  667;  Pennsyl- 
vania Iron  Works  Co.  v.  Henry  Vogh  Mach. 
Co.  139  Ky.  497,  96  S.  W.  661,  139  Am.  St. 
Rep.  604,   8    L.R.A,(N.S.)    1033. 

It  will,  therefore,  be  seen  that  in  testing 
the  suflBciency  of  the  publication  on  demurrer, 
the  question  to  be  determined  is,  can  it  be  said 
as  a  matter  of  law  that  the  publications  were 
not  of  such  a  nature  as  to  reasonablv  and 
naturally  injure  the  corporation  in  a  business 
way! 

Having  in  mind  these  general  principles,  we 
come  now  to  consider  with  more  particularity 
the  publications  complained  [79]  of,  with  a 
new  of  deciding  whether  they  were  of  such  a 
nature  as  to  reasonably  and  naturally  tend 
to  make  the  Axton  Fisher  Tobacco  Co.  odious 
or  contemptible  in  a  business  way,  thereby  de- 
priving it  of  the  good  will  and  patronage  of 
its  customers  and  the  public  generally,  which 
deprivation  of  the  good  will  and  patronage  of 
the  public  generally  injured  itin  its  property 
rights  and  caused  it  to  suffer  pecuniary  lose. 
If  the  publications  did  have  this  tendency, 
then  the  petition,  as  a  matter  of  law,  stated 
s  (rood  cause  of  action. 

The  publications  charging  that  the  Axton 
Fisher  Tobacco  Co.  paid  an  average  wage  lees 


than  that  paid  by  the  American  Tobacco  Co. 
and  the  Burley  Tobacco  Co.  and  required  its 
employees  to  work  a  greater  number  of  hours 
per  day  than  either  of  these  companies,  and 
that  the  sanitary  conditions  of  the  American 
Tobacco  Co.  and  the  Burley  Tobacco  Co.  were 
better  than  those  of  the  Axton  Fisher  To- 
baoco  Co.,  may  be  treated  as  publications  of 
a  like  nature  and  disposed  of  together.  These 
publications  we  do  not  consider  libelous  per 
M.  The  publication  relating  to  wages  did 
not  charge  that  the  wages  paid  by  the  Axton 
Fisher  Co.  were  grossly  or  at  all  inadequate. 
It  merely  made  a  comparison  of  the  wage 
scale  of  the  other  tobacco  companies  with  its 
wage  scale,  and  charged  that  it  paid  less  than 
its  competitors. 

A  publication  charging  that  a  business 
concern  paid  less  wages  than  its  rival  or 
required  its  employees  to  work  more  hours  per 
day  or  per  week  than  its  rival  is  nothing  more 
than  a  comparison  of  conditions,  and  is  not  of 
such  a  nature  as  to  reasonably  or  naturally 
make  the  employer  odious  or  contemptible, 
and  injure  him  in  a  business  way.  Employ- 
ers of  labor  have  the  right  unless  regulated 
by  contract  or  statute  to  pay  their  employees 
what  they  please  and  fix  the  hours  of  labor 
as  they  choose ;  and  employees  have  the  right 
to  accept  such  wages  as  are  offered  them  and 
to  work  such  hours  as  the  employment  de- 
mands. There  are  doubtless  many  employers 
of  labor  who  pay  their  employees  less  wages 
and  require  them  to  work  more  hours  per  day 
than  other  employers  of  like  labor,  and  yet 
this  might  be  entirely  satisfactory  to  the 
employees.  There  are  so  many  different  con- 
ditions and  so  great  a  variety  of  circum- 
stances surrounding  the  employment  of  labor 
in  establishments  carrying  on  the  same  lines 
of  business  that  it  would  be  going  far  beyond 
the  reason  of  the  thing  to  hold  libelous  per 
ee  a  publication  merely  because  [80]  it 
charged  that  the  complaining  employer  had 
a  different  wage  scale  or  different  hours  of 
labor  from  his  competitor. 

And  so  with  respect  to  the  publication  con- 
coming  the  sanitary  conditions.  The  publica- 
tion did  not  charge  that  the  conditions  in  the 
other  factories  were  bad,  or  that  those  in  the 
Axton  Fisher  Company's  establishment  were 
worse.  It  merely  said  that  the  sanitary  con- 
ditions in  the  other  factories  were  better 
than  those  prevailing  in  the  Axton  Fisher 
Company's  faetory;  and  the  fact  that  they 
might  have  been  better  did  not  necessarily  or 
at  all  convey  the  meaning  that  the  sanitary 
oonditione  In  the  Axton  Fisher  Company's 
factory  were  hurtful  or  injurious  to  its  em- 
ployee, or  that  the  sanitary  conditions  in  its 
faetory  were  such  as  to  maJce  it  dangerous  or 
unhealthfnl  to  use  its  products. 

In  short,  the  publication  in  respect  to  these 
matters,  woald  not,  we  think,  naturally  and 
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reasonably  have  a  tendency  to  affect  the  buBi- 
nesB  standing  of  the  Axton  Fisher  Co.  or  to 
render  it  so  odious  or  contemptible  in  the 
estimation  of  the  public  or  its  customers  as 
to  injure  its  business  or  cause  it  to  suffer 
pecuniary  loss. 

So  much  of  the  publications,  however,  in 
paragraphs  4  and  6  as  charged  that  "a  negro 
foreman  was  placed  as  boss  over  white  girls. 
.  .  .  The  girls  then  quit  work  and  refused 
to  work  under  a  negro  foreman.  They  re- 
ported the  whole  trouble  to  the  union  and 
the  union  appointed  a  committee  to  look  into 
the  matter  and  report  as  to  the  merits  of  the 
grievance,  .  .  .  and  found  that  the  charges 
of  the  girls  were  true;  and  the  company  would 
not  remedy  the  matter  and  the  union  with- 
drew the  use  of  the  label  and  placed  the  fac- 
tory upon  the  unfair  list,  and  this  action  was 
ratified  by  the  International  Union  of  To- 
bacco Workers:  this  negro  was  the  floor  boss 
over  white  girls.  .  .  .  She  was  one  of  the 
girls  who  went  on  a  strike  some  years  ago 
when  this  negro  Brown  was  made  a  boss  over 
the  white  girls,"  was,  in  our  opinion,  libelous 
per  «e. 

It  is  very  true  that  in  Williams  v.  Riddle, 
145  Ky.  459,  Ann.  Cas.  1913B  1151,  140  S. 
W.  661,  39  L.R.A,(N.S.)  974,  this  court  held 
that  it  was  not  slander  per  se  to  say  of  and 
concerning  a  white  man  that  he  "was  a  damn 
negro  and  his  mother  was  a  mulatto."  But 
in  that  case  the  court  was  very  careful  to  say 
that  there  is  a  marked  distinction  between 
slander  and  libel  and  that  many  things  are 
actionable  when  written  and  published  which 
would  not  be  [81  ]  actionable  if  merely  spoken, 
and  the  opinion  was  confined  to  the  conclusion 
that  these  words  did  not  constitute  slander 
per  ae.  There  is  no  intimation  in  the  opinion 
that  if  these  words  had  been  written  or 
printed  and  published  of  and  concerning 
Williams,  they  would  not  have  been  libelous 
per  se.  On  the  contrary  we  have  no  doubt 
that  it  would  be  libelous  per  se  to  write  or 
print  and  publish  of  a  white  man  that  ''he 
was  a  negro  and  his  mother  a  mulatto." 

It  would  hardly  be  possible  to  publisli  of  a 
white  person  matter  that  would  more  certain- 
ly tend  to  degrade  or  disgrace  him  or  to  ren- 
der him  odious  and  contemptible  in  the  esti- 
mation of  his  friends  and  acquaintances  than 
to  charge  him  with  being  a  negro  and  that 
his  mother  was  a  mulatto.  Perhaps  there  are 
some  parts  of  the  United  States  in  which'  a 
publication  of  this  nature  would  not  tend 
to  disgrace  or  degrade  the  white  man  of  whom 
it  was  published,  or  render  him  odious  and 
contemptible  in  the  estimation  of  his  friends 
and  acquaintances.  But  in  this  State  we  are 
sure  there  could  not  be  two  opinions  on  this 
subject.  It  is  not  worth  while  here  to  under- 
take to  set  out  the  reasons  why  this  is  so. 
Sufficient  is  it  to  say  that  from  inheritance. 


tradition,  training,  education  and  custom  the 
difference  recognized  by  all  to  exist  between 
the  white  race  and  the  negro  race  is  so  pro- 
nounced as  that  no  greater  disgrace  could 
be  put  upon  a  white  man  than  to  publish  a 
charge  like  this  concerning  him. 

In  Chiles  v.  Chesapeake,  etc.  R.  Co.  125 
Ky.  299,  101  S.  W.  386,  11  L.R.A.(N.S.)  268, 
where  legislation  requiring  common  carriers 
to  have  separate  coaches  for  the  colored 
race  was  upheld,  in  speaking  of  the  dis- 
tinction between  the  two  races,  the  court 
said :,  ''It  had  its  origin  in  the  creation  of  the 
races,  and  is  ftnnly  established  as  a  part  of 
the  social  and  domestic  order  and  economy  of 
the  country,  and  the  man  or  set  of  men  of 
either  race  who  attempts  to  ignore  or  oblit- 
erate these  distinctions  and  differences  under- 
takes an  impossible  task.  This  racial  dis- 
tinction, and  the  resulting  classification,  is 
recognized  by  legislature,  authorized  by 
courts,  sanctioned  by  custom,  and  approved 
by  an  enlightened  public  opinion.  It  is  not 
confined  to  any  community,  state  or  nation, 
but  is  found  wherever  the  two  races  abound  in 
suificient  numbers  to  make  noticeable  the 
impassable  chasm  that  separates  them.  In 
the  home,  school,  the  church,  the  public  place 
— ^in  truth,  everywhere — it  exists." 

[82]  In  Berea  College  v.  Com.  123  Ky  209, 
13  Ann.  Cas.  337,  94  S.  W.  623,  124  Am.  St. 
Rep.  344,  where  legislation  prohibiting  white 
and  colored  persons  from  being  taught  in  the 
same  school  was  upheld,  the. court  said:  "The 
separation  of  the  white  and  black  races  upon 
the  surface  of  the  globe  is  a  fact  equally 
apparent.  Why  this  is  so  it  is  not  necessary 
to  speculate;  but  the  fact  of  a  distribution  of 
men  by  race  and  color  is  as  visible  in  the 
providential  arrangement  of  the  earth  as  that 
of  heat  and  cold.  The  natural  separation  of 
the  races  is  therefore  an  undeniable  fact,  and 
all  social  organizations  which  lead  to  their 
amalgamation  are  repugnant  to  the  law  of 
nature." 

In  Harris  v.  Louisville,  165  Ky.  559,  Ann. 
Cas.  1917B  149,  177  S.  W.  472,  where  a  city 
ordinance  making  it  unlawful  for  colored  per- 
sons to  establish  or  maintain  a  residence  on 
certain  streets  occupied  as  residence  streets 
by  white  people  was  sustained,  the  court  said: 
"It  needs  no  extended  argument  at  this  time 
to  demonstrate  that  this  State  is  fully  com- 
mitted to  the  principle  of  the  separation  of 
the  races  whenever  and  wherever  practicable 
and  expedient  for  the  public  welfare." 

The  legislation  before  the  court  in  these 
cases  merely  gave  statutory  expression  to  a 
firmly  established  and  deep-seated  public  opin- 
ion that  demanded  practical  and  enforeiUe 
recognition. 

It  is  also  beyond  dispute  that  the  sentiment 
reflected  in  this  Ic^gislation  and  in  these  opin- 
ions does  not  find  the  ends  or  the  perfection 
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of  its  purpose  in  mere  race  separation  alone. 
It  goes  much  further  than  that,  as  is  shown 
in  the  general  feeling  everywhere  prevailing 
that  the  negro,  while  respected  and  protected 
in  his  place,  is  not  and  cannot  he  a  fit  asso- 
ciate for  white  girls  or  the  social  equal  of  the 
white  race.  To  conditions  like  these  that  are 
everywhere  about  them  as  a  part  of  the  so« 
cial  order  and  domestic  economy  of  the  State, 
courts  cannot  shut  their  eyes.  They  must 
take  notice  of  the  long  established  and  uni- 
form custom  and  usage  of  the  country  in 
respect  to  the  position  of  the  races  and  the 
attitude  of  the  white  race  toward  the  negro 
race. 

And  so  we  think  the  publication  that  a 
negro  man  was  placed  as  a  boss  over  white 
girls  was  surely  calculated  to  arouse  the 
hostility  not  only  of  organized  labor  and  wage 
earners,  but  of  all  right-thinking  people,  to 
such  an  extent  as  to  influence  numbers  of 
them  to  withdraw  their  patronage  from  a 
concern  publicly  and  widely  [83]  charged  with 
employing  business  methods  so  offensive  to 
the  sentiment  and  good  judgment  of  all 
classes  of  decent  white  people. 

That  this  conduct  was  calculated  to  create 
hostility  toward  the  tobacco  company  and  to 
injure  it  in  a  business  way,  is,  we  think,  fur- 
ther shown  by  the  fact  stated  in  the  publica- 
tion, that  the  labor  unions,  as  a  result  of  the 
charge,  placed  this  factory  on  the  ''unfair 
list." 

The  other  publications  relate  to  the  charge 
in  paragraph  four,  that  the  tobacco  company, 
oti  account  of  its  failure  and  refusal  to  remedy 
or  remove  the  complaint  lodged  against  it, 
that  it  employed  a  negro  foreman  as  a  boss 
over  white  girls,  was  placed  on  the  "unfair 
list'*  bv  the  local  union;  and  this  action  was 
ratified  bv  the  International  Union  of  Tobacco 
Workers,  and  to  the  charge  in  paragraph  five 
that  the  advertising  cards  of  the  tobacco 
company  were  printed  in  "scab"  shops  so 
as  to  display  its  contempt  for  organized 
labor. 

Accompanying  this  last  charge  thefe  is 
made  a  part  of  the  petition  a  page  of  the 
Evening  Post  showing  that  this  matter  was' 
printed  in  large,  black  type,  calculated  to  at- 
tract attention,  and  with  it  a  picture  of  the 
sack  (jontaining  "Old  Hill  Side"  tobacco  with 
the  comment  that  "The  Axton  tobacco  brands 
are  being  advertised  in  street  care  with  dis- 
play cards  like  the  photographic  facsimile 
here  shown.  Note  the  absence  of  the  union 
label  of  either  the  International  Typographi- 
es! Union  or  the  International  Lithographers' 
Union." 

In  connection  with  the  publication  in  refer- 
ence to  the  'imlatr  liet"  and  advertising  in 
"scab"  shops,  it  should  be  kept  in  mind  that 
it  was  expressly  averred  as  inducement  that 
the  tobacco   comjiany  employed  only  union 


labor  in  the  manufacture  of  its  tobacco.  That 
it  had  received  from  the  union  the  right  to 
place  its  label  on  its  products,  which  was  a 
very  valuable  asset  in  its  business,  and  had 
obligated  itself  to  patronise  only  unionized 
shops.  That  it  had  always  deult  fairly  and 
justly  with  its  employees  and  had  acquired 
and  enjoyed  a  good  reputation  with  and  the 
good  will  of  organized  labor  and  wage  earners 
in  Kentucky  and  throughout  the  United 
States;  and  had  especially  acquired  with  them 
a  valuable  reputation  and  good  will  on  its 
union  made  tobacco,  and  had  built  up  and 
enjoyed  an  extensive  sale  of  its  tobacco  to 
them,  which  constituted  the  larger  part  of  the 
demand  for  its  brands. 

[84]  It  should  be  further  kept  in  mind  that 
it  was  averred  by  way  of  innuendo  that  ttie 
effect  of  these  publications  was  "to  destroy  its 
said  good  reputation  and  good  will  with  organ- 
ised labor  and  the  public,  as  the  operator  of  a 
union  factory  in  the  manufacture  of  tobacco; 
to  destroy  the  demand  for  its  products  which 
it  enjoyed  from  organized  labor ;  to  especially 
destroy  the  valuable  reputation  of  'Old  Hill 
Side'  as  a  union  made  smoking  tobacco  with 
organized  labor  and  its  sympathizers,  and  the 
demand  therefor  for  them,  and  to  incite  the 
enmity  and  ill  will  of  organized  labor  and  its 
sympathizers  towards  plaintiff,  its  business 
and  its  products." 

We  may  further  take  notice  that  union 
labor  constitutes  a  large,  influential  and  well 
organized  body  of  the  laboring  people  of  this 
State  and  country,  and  that  the  wage  earn^ 
ers,  induding  those  who  are  members  of  the 
union,  compose  a  large  part  of  our  population* 
And  also  take  notice,  as  a  part  of  the  history 
of  the  country,  that  labor  unions  have  adopt- 
ed and  promulgated  rules  and  regulations  for 
the  protection  and  guidance  of  labor,  whioh 
are  carefully  observed  by  the  members. 
-  Coming  now  to  consider  the  effect  on  the 
business  of  the  tobacco  company  of  the  pub" 
lications  charging  that  it  had  been  placed  on 
the  "unfair  list"  by  union  labor  and  that  it 
had  its  advertising  cards  printed  in  "scab" 
shops,  we  may  turn  to  the  matter  in  the  peti- 
tion set  out  by  way  of  inducement  and  to  the 
matter  set  out  by  way  of  innuendo  for  the 
purpose  of  estimating  and  ascertaining  the 
meaning  and  effect  of  the  words  "unfair  list" 
when  applied  to  a  business  establishment  by 
organized  labor,  as  well  as  the  attitude  of 
organized  labor  in  a  business  way  towards  es- 
tablishments that  have  been  put  by  it  on  the 
"unfair  list"  or  that  have  work  done  in  "scab", 
shops. 

Ordinarily  to  say  that  a  business  house  had 
been  put  on  the  <'imfair  liM"  of  that  it  had 
its  printing  done  in  "scab"  shops,  would  con- 
vey but  little  meaning  of  the  effect  such 
a  charge  might  have  on  the  business  of  the 
coneern  so  designated.    In  tiie  usual  and  cus- 
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tomary  use  of  the  words  and  according  to 
their  ordinary  and  natural  meaning,  it  could 
hardly  be  said  as  a  matter  of  law  that  a  pub- 
lication charging  that  a  busineaa  establish- 
ment had  been  put  on  the  "unfair  list''  or 
charging  that  it  had  its  printing  done  in 
"scab"  shops,  would  affect  the  business  re- 
ferred to  in  such  a  way  as  to  cause  it  to 
suffer  pecuniary  loss  thereby  making  the  pub- 
lication libelous  per  ae, 

[85]  It  appears,  however,  from  the  publica^ 
tions  themselves  that  these  words  have  a  spe- 
cial and  significant  meaning  when  applied  by 
labor  unions  to  business  concerns  Uiat  have 
been  guilty  of  such  conduct  as  to  arouse  the 
enmity  of  these  organizations.  But  aside 
from  and  independent  of  this,  we  may  look 
to  the  matter  set  out  as  inducement  in  the 
petition  for  the  purpose  of  showing  the  rela- 
tion, in  a  business  way,  between  the  tobacco 
company  and  union  labor ;  and  to  the  innuendo 
for  the  purpose  of  showing  the  defamatory 
meaning  and  application  of  the  publications 
as  manifested  by  their  effect  upon  members  of 
labor  unions  in  business  dealings  with  the 
tobacco  company  and  the  consequent  business 
injury  suffered  by  the  tobacco  company. 

The  authority  for  referring  to  the  induce- 
ment as  well  as  the  innuendo  for  the  purposes 
mentioned  is  found  in  well  established  rules 
in  the  law  of  libel  and  slander.  Thus  it  is 
said  in  Newell  on  Slander  and  Libel,  drd  ed. 
pages  735  and  736,  respecting  the  induce- 
ment: "In  all  cases  where  the  alleged  de- 
famatory words,  whether  spoken,  written  or 
otherwise  expressed,  do  not  naturally  in  them- 
selves convey  the  meaning  the  plaintiff  would 
assign  to  them,  or  whether  they  are  ambigu- 
ous or  equivocal,  and  require  explanations  by 
reference  to  some  outside  or  extrinsic  matter 
to  show  that  they  are  actionable,  it  must  be 
expressly  stated  that  sudi  matter  existed,  and 
that  the  defamation  related  thereto.  .  .  . 
Where  the  matter  complained  of  in  the  decla- 
ration as  a  libel  does  not  upon  its  face  apply 
to  the  plaintiff  and  impute  a  libel,  the  plead- 
ing must  state,  by  way  of  inducement,  such 
facts  as  will  support  such  a  meaning  and  show 
the  libelous  application  of  the  matter  to  the 
plaintiff." 

And  in  Townshend  on  Slander  and  Libel, 
3rd  ed.  page  554,  it  is  said :  "It  is  the  office 
of  the  inducement  to  narrate  the  extrinsic  cir- 
cumstances which,  coupled  with  the  language 
published,  affect  its  construction  and  render 
it  actionable;  where  standing  alone  and  not 
thus  explained,  the  language  would  appear 
either  not  to  concern  the  plaintiff,  or  if  con- 
cerning him,  not  tto  affect  him  injuriously. 
This  being  the  office  of  the  inducement,  it 
follows  that  if  the  language  published  does 
not  naturally  and  per  9e  refer  to  the  plaintiff, 
nor  convey  the  meaning  the  plaintiff  contends 
for,  or  if  it  is  ambiguous  or  equivocal,  and 
requires  explanation  by  some  extrinsic  matter 


to  show  its  relation  to  the  plaintiff,  and  make 
it  actionable,  [86]  the  complaint  must  allege, 
by  way  of  inducement,  the  existence  of  such 
extrinsic  matter." 

It  is  also  laid  down  in  Townshend,  page 
686,  that  "Where  the  language  is  ambiguous, 
and  is  as  susceptible  of  a  harmless  as  of  an 
injurious  meaning,  it  is  the  function  of  an 
innuendo  to  point  out  the  meaning  which  the 
plaintiff  claims  to  be  the  true  meaning,  and 
the  meaning  upon  which  he  relies  to  sustain 
his  action.  This  applies  whether  the  ambi- 
guity be  patent  or  latent,  and  whether  or  not 
there  are  any  facts  alleged  as  inducement.'* 

And  also  laid  down  in  Newell,  page  754, 
that  "Where  a  defamatory  meaning  is  appar- 
ent on  the  face  of  the  libel  itself,  no  innuendo 
is  necessary;  though  even  there  the  pleader 
occasionally  inserts  one  to  heighten  the  effect 
of  the  words.  But  where  the  words  primn 
faoie  are  not  actionable,  an  innuendo  is  essen- 
tial to  the  action.  It  is  necessary  to  bring 
out  the  latent  injurious  meaning  of  the  de- 
fendant's words;  and  such  innuendo  must  dis- 
tinctly aver  that  the  words  bear  a  specific  ac- 
tionable meaning." 

We  find  therefor  that  although  these  words 
standing  alone  would  not  be  libelous  per  ss, 
they  are  made  so  by  the  inducement  and  the 
innuendo,  both  of  which  must  be  read  and 
considered  in  connection  with  the  words,  not 
for  the  purpose  of  enlarging  their  meaning 
but  to  show  that  under  the  circumstances  they 
had  a  special  meaning  that  was  hurtful  to  the 
business  of  the  tobacco  company. 

We  also  think  that  if  words  are  published 
of  a  business  concern  that  have  a  direct  ten- 
dency to  alienate  from  it  the  good  will  and 
patronage  of  a  large  class  of  its  customers,  al- 
though others  of  its  patrons  may  not  take 
offense  at  them  or  withdraw  their  patronage, 
an  action  will  lie  and  the  words  will  be  treat- 
ed as  libelous,  per  se:  Adolf  Philipp  Co.  v. 
New  Yorker  Staats-Zeitung,  165  App.  Div. 
377,  160  N.  Y.  S.  1044. 

Wherefore,  upon  the  whole  case,  we  think 
the  demurrer  to  so  much  of  the  publications 
as  charged  that  the  tobacco  company  em- 
ployed a  negro  boss  over  white  girls,  and  had 
been  put  on  the  "unfair  list"  by  labor  unions, 
and  as  charged  that  its  advertising  matter 
had  been  printed  in  "scab"  shops,  should  be 
overruled. 

The  judgment  is  reversed,  with  directions 
to  proceed  in  conformity  with  this  opinio*; 
the  whole  court  sitting. 

NOTB. 


Pviblieatlom  tkat  Emyloyer  Has 
Plaeed    ob    •^mfmMr   X4st"    of 
Union  as  Ubolons. 


In  Labor  Review  Pub.  Ck>.  ▼.  Galliher,  163 
Ala.  364,  16  Ann.  Cmi.  674,  it  was  held  that 
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a  publication  charging  that  an  employer  was 
on  the  "unfair  list"  of  a  labor  union  amounted 
only  to  a  declaration  of  his  refusal  to  conform 
to  the  regulations  of  the  union  and  did  not 
impute  any  illegal  or  immoral  conduct,  and 
was  accordingly  not  libelous.  Hie  rqKurted 
ease,  which  appears  to  be  the  only  recent  caae 
passing  directly  on  the  question,  takes  the 
contrary  view,  holding  that  since  the  members 
of  labor  unions  constitute  a  large  and  influ- 
ential part  of  the  population  a  false  charge 
tending  to  bring  an  employer  into  disfavor 
with  them  and  calculated  to  cause  them  to 
discriminate  against  his  products  is  acticm- 
able.  That  decision  finds  some  support  in  the 
recent  case  of  Cyclohomo  Amusement  Co.  v. 
Hayward-Larkin  Co.  03  Wash.  367,  160 
Pac  1051,  wherein  a  poster  described  by  the 
court  as  follows,  was  held  to  be  libelous  per 
Be:  "At  the  top  in  large  letters  is  the  word 
'Danger.'  Following  this  in  smaller  letters 
are  these  words,  'Do  you  know  that  a  theater 
that  employs  incompetent  operators  endan- 
gers your  life?  Do  you  know  that  the  thea- 
ters that  employ  competent  help  display  this 
card  in  the  box  oflSce?'  Then  follows  a  copy 
of  a  union  card.  Following  the  card  are  these 
words,  'Do  you  know  that  the  Arcade  and  the 
Majestic  Theaters  cannot  show  this  card  ?' " 

In  United  Mine  Workers  ▼.  Cromer,  169 
Ky.  605,  167  S.  W.  801,  the  publication  of  a 
list  of  "strikebreakers"  referring  to  them  as 
''detestable  scabs  and  black  legs  whom  we 
want  you  to  be  continually  on  the  lookout 
for"  was  held  to  be  libelous. 


KINO    COALITION 
OOMBAMY  OF  NEVADA 

SILVEB  KING  C0N80UDATED 
ING  COMPANY  OF  UTAH. 

(Two  oases) 


United  States  Circuit  Court  of  Appeals, 
Eighth  Cireuit— April  5,  1913. 

204  Ped.   166. 

TsBaata  in  Cooiflioa  —  Aeoovimtlas  *• 
Partios  —  EiPeet  of  Amiciunoiit. 

The  SL  Cou  and  the  C.  Co.  were  equal  own- 
ers and  tenants  in  common  of  a  mining  right. 
The  K.  Co.  secretly  extracted  ore  therefrom, 
failed  to  account  therefor,  and  conveyed  its 
property  to  the  M.  Co.,  which,  in  considera- 
tion of  that  eonTeyance,  assumed  and  agreed 
to  pay  all  the  debts  and  obligations  of  its 
grant^. 

Held,  a  suit  in  equitr  can  be  maintained 
by  the  C.  Co.,  or  its  assignee,  against  the  M. 
Co.,  without  the  prescnee  of  the  K*  Co.  to 
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enforce  the  contract  of  the  M.  Co.  to  pay 
the  obligation  of  its  grantor  to  account  to 
the  C.  (>D.  for  the  latter's  share  of  the  value 
of  the  ore  the  K.  Co.  extracted  from  the 
common  property. 

Same. 

When  a  grantee  contracts  with  his  ^antor 
to  pay  the  latter's  debt  or  obligation  in  pay- 
ment, or  in  part  payment,  for  the  conveyance, 
the  creditor  may  accept  and  appropriate  that 
contract  to  himself,  and  maintain  a  suit  in 
equity  upon  it.  In  equity,  the  grantee  then 
becomes  the  principal  debtor,  the  grantor  the 
surety,  and  the  creditor  is  substituted  for  the 
promisee  or  grantor. 

It  is  immaterial  in  equity  whether  or  not 
the  contract  was  made  or  intended  for  the 
benefit  of  the  creditor. 

Parties  —  Effoot  of  Omissiom  of  Party. 

In  the  federal  courts,  a  suit  in  equity  may 
proceed  without  any  necessary  or  proper 
party,  who  is  not  an  indispensable  party,  if 
his  presence  would  oust  the  jurisdiction  of 
the  court. 

An  ''indispensable  party"  is  one  who  has 
sneh  an  interest  in  the  subject-matter  of  the 
controversy  that  a  final  decree  cannot  be  ren- 
dered between  the  other  parties  to  the  suit 
without  radically  and  injuriously  affecting 
his  interest,  or  without  leaving  the  contro- 
versy in  such  a  situation  that  its  final  deter- 
mination may  be  inconsistent  with  equity  and 
good  conscience. 

The  original  debtor  is  not  an  indispensable 
party  to  a  suit  in  equity  by  his  creditor  on 
the  promise  of  the  grantee  of  the  debtor  to 
pay  the  creditor's  claim. 

CoBtraota  —  latorprotatlom  —  FroaiUao 
to  Pay  <'AU  DoMs." 

A  promise  to  pay  all  the  ''debts  and  obliga- 
tions'  of  another  includes  the  promise  to  pay 
its  obligation  to  account  and  pay  to  a  coten- 
ant  the  latter's  share  of  the  proceeds  of  ore 
which  the  grantor  has  extracted  from  the 
common  property  and  sold. 

Appeal  aad  Error  -*-  Rcrwiow  of  Faots 
—  Conflietiiis  Ewidenoo. 

Where  a  court  has  considered  conflicting 
evidence,  and  made  a  finding  or  decree,  it  is 
presumptively  correct,  and  unless  some  ob- 
vious error  of  law  has  intervened,  or  some 
serious  mistake  of  fact  has  been  made,  the 
finding  or  decree  must  be  permitted  to  stand. 

aad  Mimeralfl  —  Eztraotloa  of 
Oro  hj  Cotosaat  — >  M eaawro  of  Di 


The  measure  of  damages  for  the  reckless, 
wilful,  or  intentional  taking  of  ore  or  timber 
from  the  land  of  another  without  right  is 
the  enhanced  value  of  the  ore  or  timber  when 
it  is  finally  converted  to  the  use  of  the  tres- 
passer, without  allowance  to  him  for  tlie 
labor  bestowed  or  expense  incurred  in  remov- 
ing it  and  preparing  it  for  market. 

[See  note  at  end  of  this  case.] 


The  basic  principle  of  an  accounting  by  a 
trustee  in  equity  is  that  the  account  should 
be  so  stated  that  the  trustee  shall  make  no 
profit  by  his  use  oi  the  prc^Mrty  of  the  oettai 
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que  trust  and  the  latter  shall  receive  the 
value  of  his  property  and  its  income. 

A  cotenant  has  the  right  to  extract  ore 
from  the  common  property  and  sell  it,  ac- 
counting for  the  proceeds,  leas  the  reasonable 
expense  of  mining  and  marketing. 

Where  the  fundamental  rule  of  an  account- 
ing can  be  complied  with  by  allowing  to  the 
cotenant,  who  is  a  trustee  for  his  fellow,  the 
expenses  of  mining  and  marketing  the  ore, 
the  measure  of  damages  for  a  wilful  trespass 
is  not  necessarily  applicable  to  the  case,  al- 
though the  cotenant  who  extracted  the  ore 
intended  to  appropriate  all  of  it  to  himself, 
concealed  his  acts,  kept  no  accounts,  caved 
the  stope,  and  made  it  difficult  and  expensive 
to  ascertain  the  volume  and  value  of  the  ore 
taken. 

[See  note  at  end  of  this  case.] 

Interest  —  Compoumdiiis  — >  AcooimtiiLS 
by  Trustee. 

Where  the  basic  principle  of  an  accounting 
by  a  trustee  can  be  given  effect  without 
charging  him  with  compound  interest  on  the 
amount  which  he  has  held  for  his  cestui  que 
trust,  it  is  not  error  to  refuse  to  make  such 
a  charge. 

(Svllabus  bv  court.) 

Appeals  from  United  States  Circuit  Court, 
District  of  Utah :    Mabshall,  Judge. 

Action  by  Silver  King  Consolidated  Mining 
Company  of  Utah,  plaintiff,  against  Silver 
King  Coalition  Mines  Company  of  Nevada, 
defendant.  From  judgment  rendered,  both 
parties  appeal.  The  facts  are  stated  in  the 
opinion.    Modifieh). 

Andreio  Hoioatj  Edward  B.  Criichlow,  Her- 
bert A*.  Marmilki^t  and  William  J.  Barrette 
for  plaintiff. 

W.  H.  Dioksony  A.  O.  ElliSj  Jr.,  and  Riusell 
0,  Schulder  for  defendant. 

Sitting:  Sanbobpt  and  Cabland,  Circuit 
Judges,  and  William  H.  Mitnger,  IMstrict 
Judge. 

[168]  Sanbobn,  J.— The  Silver  King  Min- 
ing Company,  a  corporation  of  the  state  of. 
Utah,  and  the  Silver  King  Consolidated  Min- 
ing Company,  a  corporation  of  the  state  of 
Wyoming,  were  equal  owners  and  tenants  in 
common  of  the  Vesuvius  mining  claim,  which 
was  situated  in  the  state  of  Utah,  from  1901 
until  June  19,  1907.  During  that  time  the 
King  Company  secretly  extracted  from  that 
claim  and  sold  a  large  amount  of  valuable 
ore  without  accounting  to  its  cotenant  for 
any  of  it,  and  on  June  19,  1907,  it  sold  and 
conveyed  all  its  property  to  the  Silver  Coali- 
tion Mines  Company,  a  corporation  of  the 
state  of  Nevada  and  the  defendant  below,  and 
in  part  payment  for  that  conveyance  the 
Coalition  Company  agreed  to  pay  all  the  out- 


standing debts  and  obligations  of  its  grantor, 
the  King  Company.  The  Coalition  Company 
then  secretlv  extracted  ore  from  the  Vesuvius 
claim  and  sold  it,  without  accounting  to  its 
cotenant  for  this  ore  or  its  proceeds.  On 
February  24,  1908,  the  Consolidated  Company 
of  Wyoming  conveyed  all  its  title  and  interest 
in  the  Vesuvius  mining  claim,  and  in  its 
cause  of  action  against  the  Coalition  Com- 
pany on  account  of  the  extraction  of  the  ores 
by  the  King  Company  and  by  it,  to  the  Silver 
King  Consolidated  Mining  Company  of  Utah, 
a  corporation  of  that  state  and  the  complain- 
ant in  this  suit.  On  May  26,  1908,  the  latter 
company  exhibited  its  bill  in  equity  in  the 
court  below  against  the  Coalition  Mines  Com- 
pany of  Nevada,  and  prayed,  among  other 
things,  for  an  accounting  and  recovery  of 
one-half  of  the  value  of  the  [169]  ores  ex- 
tracted by  it  and  by  its  grantor,  the  King 
Company.  The  defendant  demurred,  it  sub- 
sequently answered,  issues  were  joined,  evi- 
dence was  taken,  and  upon  final  hearing  a 
decree  was  rendered  that  the  defendant  was 
indebted  and  should  pay  to  the  complainant 
$735,045.87  on  account  of  the  ores  taken  from 
the  Vesuvius  claim  by  the  defendant  and  by 
its  grantor.  Both  parties  have  appealed  from 
that  decree  and  specified  many  alleged  errors. 

(A)  The  defendant  insisted  by  demurrer 
and  motion  in  the  court  below,  and  still 
insists,  that  the  King  Company  was  an  indis- 
pensable party  to  the  cause  of  action  to  re- 
cover the  value  of  the  ore  which  its  grantor, 
prior  to  the  latter's  conveyance  on  June  19, 
1907,  extracted  and  sold;  but  the  Circuit 
Court  overruled  that  contention,  and  its  rul- 
ing is  specified  as  error. 

When  a  grantee  contracts  with  his  grantor 
to  pay  the  latter 's  debt  or  obligation  in  pay- 
ment, or  in  part  payment,  for  the  conveyance, 
the  creditor  or  obligee  may  accept  and  appro- 
priate that  contract  to  himself  and  maintain 
a  suit  in  equity  to  enforce  it.    In  that  event' 
the  grantee  becomes  the  principal-  debtor  and 
the  grantor  the  surety,  and  the  creditor's  suit 
stands   on   the  equitable   doctrines   that  the 
creditor  may  have  the  benefit  of  any  security 
or  obligation  given  by  the  principal  debtor  to 
the  surety,  and  tliat  to  avoid  circuity  of  ac- 
.tion — that  is  to  say,  an  action  by  the  creditor 
against  the  original  debtor  and  a  subsequent 
action  by  the  latter  against  his  grantee — the 
creditor  may  be,  and  is  in  equity,  substituted 
for  the  promisee,  the  grantor.    Keller  v.  Ash- 
ford,  133  U.  S.  610,  623,  625,  626,  10  S.  Ci 
494.  33  U.  S.   (L.  ed.)   667,  673,  674;  Johns 
V.  Wilson,  180  U.  S.  440,  447,  21  S.  Ct.  445, 
45   U.   S.    (L.   ed.)    613,  617;   Thompson  v. 
Cheesman,  15  Utah  43,  48,  49,  48  Pac.  477; 
Blackmore  v.   Parkes,   81   Fed.   899,  900,  54 
U.  S.  App.  123,  26  C.  C.  A.  67Q,  67L 

In  this  case  the  complainant,  the  creditor, 
has  accepted  the  proBiae  of  the  defsndanty 
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the  grantee,  to  pay  the  obligations  of  the 
King  Company,  the  grantor,  and  standing  by 
aubetitution  in  the  shoes  of  the  King  Com- 
pany, the  grantor,  has  brought  this  suit  to 
enforce  the  coTenant  of  the  grantee. 

It  is  contended  that  this  suit  cannot  be 
maintained  for  the  value  of  the  ore  extracted 
by  the  King  Company,  because  it  was  a  neces- 
sary party  to  the  suit  for  the  value  of  the 
ore  which  it  extracted,  and  it  has  not  been 
made  a  party  to  this  suit.  But  necessary 
parties,  who  are  not  indispoisable  parties, 
may  be  dispensed  with  in  suits  in  equity  in 
the  national  courts.  An  indispensable  party 
IB  one  who  haa  such  an  interest  in  the  sub- 
ject-matter of  the  contiroversy  that  a  final 
decree  cannot  be  rendered  between  the  other 
parties  to  the  suit  without  radically  and  inju- 
riously affecting  his  interest,  or  without  leav- 
ing the  controversy  in  such  a  situation  that 
its  final  determination  may  be  inconsistent 
with  equity  and  good  conscience.  Every  other 
party  who  has  any  interest  in  the  controversy 
or  subject-matter  which  is  separable  from 
the  interest  of  the  other  parties  before  the 
court,  so  that  it  will  not  necessarily  be  di- 
rectly or  injuriously  affected  by  a  decree 
which  does  complete  justice  between  them,  is 
a  proper  party  to  a  suit.  But  he  is  not  an 
indispensable  party,  and  if  his  presence  would 
oust  the  jurisdiction  of  the  court  the  suit 
may  proceed  without  [170]  him.  Rogers  v. 
Penobscot  Min.  Co.  154  Fed.  606,  610,  83 
C.  C.  A.  380,  384;  Sioux  City  Terminal  R. 
etc.  Co.  V.  Trust  Company  of  North  America, 
27  C.  C.  A.  73,  76,  82  Fed.  124,  126,  49 
U.  S.  App.  523.  The  King  Company,  the 
grantor,  is  a  corporation  of  the  same  state  as 
the  complainant,  and  its  presence  in  this  suit 
would  oust  the  jurisdiction  of  the  .federal 
eourta. 

Why  is  that  corporation  an  indispensable 
party  to  this  suit?  Counsel  for  the  defend- 
ant answer:  Because  the  amount  of  the 
claim  for  the  extraction  of  the  ore  taken  by 
the  grantor,  the  King  Company,  was  unliqui- 
dated. But  how  can  its  liquidation  in  a  suit 
between  the  creditor  and  the  grantee  alone 
radically  and  injuriously  affect  the  interest 
of  the  grantor?  Because,  say  counsel,  in 
separate  actions  against  a  grantor  and 
grantee,  founded  on  the  obligation  of  the 
former,  different  juries  or  courts  might  find 
different  amounts  reooverable,  and  because 
the  grantor  could  not  maintain  an  action 
against  the  grantee  alone  to  enforce  the  lat- 
tor's  promise.  Let  the  propositions  that  dif- 
ferent courts  and  juries  might  find  different 
UBouttts  recoverable,  and  that  the  grantor 
could  not  maintain  an  action  against  the 
grantee  alone  to  enforce  the  latter's  promise, 
be  conceded.  Nevertheless  the  grantor  can- 
not be  injuriously  affected  by  the  creditor's 
nit  and  recovery  against  the  grantee.    The 


grantor  was  liable  to  a  suit  by  the  creditor 
on  its  obligation  before  the  creditor's  suit 
against  the  grantee  was  instituted,  and  if  it 
is  still  subject  to  such  a  suit  its  liability  is 
no  greater  .since  the  suit  and  the  decree 
against  the  grantee  than  it  was  before  that 
suit  was  commenced.  Counsel  argue  that  if 
the  creditor  first  recover  a  judgment  of  $100,- 
000  against  the  grantor  on  its  obligation,  and 
subsequently  recover  a  judgment  of  $200,000 
against  the  grantee  in  an  action  on  the 
grantee's  promise  to  pay  the  grantor's  obliga- 
tion, the  grantee  would  be  subject  to  two 
judgments  on  the  same  promise — one  for 
$100,000  in  favor  of  the  grantor  on  a  suit 
which  it  might  bring  against  the  grantee, 
and  one  in  favor  of  the  creditor  for  $200,000. 
But  the  grantee  could  suffer  no  legal  injury 
from  the  judgment  for  $100,000,  because  its 
payment  of  the  judgment  of  $200,000  against 
it  in  favor  of  the  creditor  would  discharge 
it  from  all  liability  on  the  judgment  for 
$100,000  on  the  same  obligation,  on  the 
ground  that  a  party  is  required  to  make  but 
one  satisfaction  of  the  same  claim. 

Counsel  say  that  if  the  plaintiff,  the  cred- 
itor, should  subsequently  bring  an  action 
against  the  King  Company,  the  grantor,  and 
recover  one-half  the  amount  awarded  by  the 
final  decree  herein,  the  grantor  could  not 
recover  of  the  grantee  more  than  one-half 
the  amount  which  the  grantee  is  adjudged 
to  pay  to  the  creditor,  and  yet  the  creditor 
could  recover  of  the  grantee  twice  as  much 
as  it  could  from  the  grantor.  But  the  cred- 
itor would  not  recover,  nor  would  the  grantee 
be  required  to  pay,  more  than  the  just  amount 
of  its  liability,  and  no  one  would  be  inju- 
riously affected;  for,  against  the  mere  sup- 
position of  counsel  that  a  subsequent  judg- 
ment for  one-half  the  amount  fixed  by  the 
decree  in  this  case  may  be  recovered  by  the 
creditor  against  the  grantor,  the  amount  ad- 
judged by  the  decree  of  the  court  below  in 
this  suit,  after  full  hearing,  must  be  pre- 
sumed to  be  right  and  just.  Coimsel  contend 
that  if  the  creditor  should  subsequently  re- 
cover a  judgment  against  the  grantor  on  its 
obligation  for  double  the  amount  fixed  by 
[171]  the  decree  herein,  the  grantor  would 
be  entitled  to  a  judgment  for  that  amount 
against  the  grantee.  The  supposition  is  too 
improbable  for  serious  consideration.  If  the 
creditor  subsequently  sues  the  grantor,  it  is 
probable  that  it  will  be  met  by  the  answer 
that  by  the  present  suit  the  creditor  elected 
to  substitute  itself  for  the  grantor  and  in  the 
latter's  right  to  litigate  with  the  grantee^ 
whom  it  thereby  made  the  principal  debtor, 
while  the  grantor  became  the  surety  in  this 
suit  to  determine  the  amount  of  the  grantor's 
original  obligation,  that  the  grantee  has 
obeyed  the  decree  of  the  court  and  paid  the 
amount  thus  adjudged  due  to  the  creditor^ 
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for  the  presumption  is  that  it  will  promptly 
obey  the  decree,  and  that,  as  the  creditor 
can  have  but  one  satisfaction  of  the  same 
claim,  it  is  estopped  by  these  facts  from 
recovering  any  judgment  or  decree  whatever 
against  the  grantor.  And  the  probability 
that  the  creditor  will  overcome  such  an  an- 
swer and  recover  such  a  judgment  or  decree 
is  so  remote  as  to  be  negligible.  Moreover, 
these  hypotheses  of  counsel  present  nothing 
but  moot  questions.  It  is  improbable  that 
they  will  ever  rise  to  the  dignity  of  living 
issues,  and  the  argument  based  upon  them  is 
neither  convincing  nor  persuasive. 

On  the  other  hand,  the  facts  disclosed  by 
the  record  satisfy  that  the  grantor,  the  King 
Company,  has  no  such  interest  in  the  subject- 
matter  of  the  controversy  in  this  suit  that  a 
final  decree  cannot  be  rendered  between  the 
creditx>r,  the  plaintiff,  and  the  grantee,  the 
defendant,  without  radically  and  injuriously 
affecting  the  interest  of  the  grantor,  or  with- 
out leaving  the  controversy  in  such  a  situa- 
tion that  its  final  determination  mav  be  in- 
consistent  with  equity  and  good  conscience. 
They  convince  that  a  decree  between  the 
creditor  and  the  grantee,  just  and  equitable 
to  the  latter,  can  be  made  and  ought  to  be 
made  in  this  suit,  which  will  not  in  any  way 
injuriously  affect  the  interest  of  the  grantor, 
the  King  Company,  and  that  the  latter  is 
not  an  indispensable  party  to  this  suit.  There 
was  no  error  in  the  ruling  of  the  court  below 
to  this  effect.  Keller  v.  Ashford,  133  U.  S. 
610,  626,  10  S.  Ct.  494,  33  U.  S.  (L.  ed.) 
667,  674;  Barker  v.  Pullman's  Palace  Car 
Co.  124  Fed.  555,  559,  670;  Dancel  v.  Good- 
year Shoe  Machinery  Co.  137  Fed.  157,  158, 
159,  160,  161;  Dancel  v.  Goodyear  Shoe  Ma- 
chinery Co.  144  Fed.  679,  680,  75  C.  C.  A. 
481,  482. 

(B)  It  is  specified  as  error  that  the  court 
below  held  that  the  defendant  grantee  was 
liable  to  account  to  the  creditor,  the  plain- 
tiff, for  the  one-half  of  the  value  of  the  ore 
extracted  by  the  grantor  from  the  common 
property  of  the  grantor  and  the  Consolidated 
Company  of  Wyoming  prior  to  June  19,  1907. 
Tlie  promise  of  the  defendant,  evidenced  by 
the  deed  of  all  the  property  of  the  grantor 
which  the  grantee  accepted,  was  to  pay  there- 
for, among  other  things,  $3,750,000,  and  "all 
the  outstanding  debts  and  obligations  of  the 
grantor."  The  grantor  owed  its  cotenant  and 
creditor  one-half  of  the  value  of  the  ore  it 
had  extracted  from  their  common  property. 
It  was  under  a  legal  obligation  to  account 
for  and  pay  to  its  cotenant  one-half  of  that 
value,  and  without  the  aid  of  the  ingenious 
ar<ruments  of  counsel  it  would  be  difficult  to 
perceive  any  reason  why  this  obligation  did 
not  fall  within  the  terms  of  the  grantee's 
contract. 

Counsel  contend,  however,  that  it  does  not 
do  so   because   the   word   "debt"  is   without 


definite  meaning  in  the  law,  and  In  this  eon- 
tract  it  [172]  means  a  debt  for  a  sum  certain, 
and  does  not  include  one  for  an  unliquidated 
amount,  and  because  the  word  "obligation" 
is  of  the  same  character,  and  in  this  contract 
has  the  same  meaning.  In  support  of  this 
position  definitions  of  these  words  are  quoted 
from  text-books  and  opinioDB  of  courts;  but 
after  a  thoughtful  consideration  of  the  au- 
thorities cited,  and  many  others,  an  abiding 
conviction  still  remains  that  in  this  contract 
these  words  are  so  plain  and  their  meaning 
is  so  clear  and  certain  that  there  is  no  doubt 
that  they  include,  and  must  be  held  to  have 
been  intended  to  include  efvery  liability  of 
the  grantor  of  such  a  nature  as  that  liere  in 
suit.  The  use  of  the  words  "debts"  and  "obli- 
gations" is  so  common  that  an  exhaustive 
review  of  opinions  concerning  their  meaning 
is  impossible  within' the  limits  of  the  opinion 
of  a  court,  and  a  partial  review  might  be 
confusing  or  misleading.  The  conclusion 
which  has  been  reached,  however,  is  readily 
deducible  from  the  terms  of  the  contract  and 
from  familiar  rules  of  construction. 

Words  and  phrases  should  be  given  their 
popular  sense  and  meaning,  unless  there  is 
a  clear  indication  that  they  were  used  in  a 
different  sense.    The  popular  sense  of  a  word 
or  phrase  is  that  sense  which  people  con- 
versant with  the  subject-matter  with  which 
the  contract  is  dealing  would  attribute  to  it 
When  a  word  which  has  a  known  legal  mean- 
ing is  used  in  a  contract,  it  must  be  assumed 
that  it  was  used  in  its  legal  sense,  in  the 
absence  of  a  clear  indication  of  a  contrary 
intent.    The  legal  presumption  is  that  words 
in  a  contract  are  used  in  their  usual  sense, 
unless  it  clearly  appears  that  the  parties  in- 
tended to  use  them  in  a  different  or  more 
restricted    sense.     Apply   these    indisputable 
canons  of   interpretation  to  the  words  and 
terms    of   this   contract.     The   popular,  the 
customary,  and  the  legal  sense  of  the  word 
"debt"  in  a  contract  to  pay  all  the  debts  of 
a  party   is  not,   in  our  opinion,   limited  to 
obligations  to  pay  certain  sums  of  money: 
and,  if  it  is  so  limited,  the  popular,  the  cus- 
tomary  and   the  legal  sense  of  the  broader 
word  "obligation"  includes  every  duty  "which 
has  a  binding  operation  in  law  and  which 
gives  to  the  obligee  the  right  of  enforcing  it 
in  a  court  of  justice."    2  Bouvier's  Law  Dic- 
tionary, page  634.     The  contract  of  the  de- 
fendant is  to  pay  all  the  debts  and  obli^- 
tions  of  the  grantor.    The  word  "obligations" 
may  not  be  ignored,  nor  may  it  be  restricted 
to   the  more   limited   meaning  of   the  word 
"debts;"  for  in  the  construction  of  the  agree- 
ment tautology  must  be  avoided,  and  all  the 
words  of  the  contract  must  be  given  meaning 
and  legal  effect   (Keith  v.  Haggart,  4  Dik- 
438,  33  N.  W.  465,  468;  Ullman  v.  Chicago, 
etc.  R.  Co.  112  Wis.  150,  88  N.  W.  41,  47, 
88  Am.  St.  Rep.  949,   56  L.R.A.  246;  Fit*- 
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gertdd  ▼.  Rapid  City  First  Nat.  Bank,  114 
Fed.  474,  62  C.  G.  A.  276),  and  the  grantor 
waa  certainly  bound,  by  operation  of  law, 
to  account  for  and  to  pay  to  its  cotenant 
one-half  of  the  value  of  the  ore  it  had  ex- 
tracted from  their  common  property,  and  the 
cotenant  had  the  right  to  enforce  that  obliga- 
tion in  a  court  of  justice. 

The  grantee  was  a  new  corporation,  formed 
apparently  to  succeed  to  the  rights  of  the 
grantor,  to  take  all  its  property,  and  to  ac- 
quire other  interests.  Most,  if  not  all,  of 
the  stockholders  of  the  grantor  receiyed  stock 
of  the  grantee  in  payment  of  their  respective 
shares  of  the  $3,750,000  paid  by  the  grantee 
for  the  grantor's  property  [173]  and  surren- 
dered their  stock  in  the  grantor.  Keith  was 
the  president,  and  Keams  was  the  vice  presi- 
dent and  manager  of  the  grantor,  and  they 
were  also  stockholders  and  directors  of  the 
grantee,  when  the  conveyance  to  it  was  ac- 
cepted, and  they  voted  for  the  resolution 
which  authorized  the  grantee's  contract  to 
pay  all  the  debts  and  obligations  of  the 
grantor.  There  were  seven  other  directors  in 
the  board  of  the  grantee.  Keith  and  Keams 
had  conducted  the  grantor's  extraction  of  the 
ore  from  the  conunon  property,  and  necee- 
fiarily  knew  all  about  it;  but  they  claim  that 
they  thought  that  the  grantor  was  not  in- 
debted to  its  cotenant,  because  they  believed 
that  the  expense  of  finding  and  taking  the 
ore  out  of  the  ground  exceeded  the  proceeds 
obtained  from  it.  The  other  seven  directors 
testified  substantially  that  they  were  aware 
of  three  or  four  other  obligations  contracted 
by  the  grantor,  but  that  they  were  ignorant 
of  the  extraction  of  this  ore  and  of  the 
grantee's  liability  therefor,  and  that  they 
never  intended  to  authorize  a  contract  by  the 
grantee  to  pay  for  it.  The  foregoing  facts 
were  proved  by  counsel  for  the  grantee,  and 
they  rely  upon  them  to  reach  the  conclusion 
that  the  parties  to  the  contract  never  in- 
tended that  the  grantee  should  agree  by  its 
promise  to  pay  the  grantor's  obligation  to 
account  for  the  ore  thus  extracted.  They 
contend  that  their  evidence  proves  that  the 
grantee  was  ignorant  of  the  obligation  aris- 
ing out  of  the  taking  of  the  ore,  and,  while 
this  is  not  admitted,  it  is  conceded  for  the 
purpose  of  the  discussion  and  determination 
of  the  question  here  at  issue. 

Counsel  invoke  the  general  rule  that  the 
purpose  of  all  interpretation  of  the  words 
and  terms  of  a  contract  is  to  ascertain  the 
sense  or  meaning  in  which  the  parties  to  it 
used  them  when  their  minds  met  upon  the 
stipulations  of  the  agreement,  and  they  then 
argue  that  inasmuch  as  the  grantee  was 
aware  of  three  or  four  other  obligations  con- 
tracted by  the  grantor,  and  was  ignorant  of 
this  one,  the  parties  to  the  contract  intended 
to  exclude  it  from  the  meaning  of  the  words 
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'*all  the  debts  and  obligations  of  the  grantor." 
But  the  words  and  terms  of  this  agreement 
are  clear,  and  their  meaning  is  not  doubtful. 
It  is  ambiguous  words  and  terms  of  doubtful 
meaning  in  a  contract  only  that  are  suscep- 
tible to  interpretation  by  the  situation  of  the 
parties  and  the  circimistances  surrounding 
them  when  they  made  them.  The  secret  in- 
tentions of  parties  to  a  contract,  the  words 
and  terms  of  which  are  clear,  free  from  am- 
biguity, and  inexpressive  of  the  intention, 
may  not  be  imported  into  it  by  construction. 
Cold  Blast  Transp.  Co.  v.  Kansaa  City  Bolt, 
etc.  Co.  114  Fed.  77,  80,  52  C.  C.  A.  25,  28,  57 
L.R.A.  696.    And: 

''Where,  without  fraud,  accident,  or  mutual 
mistake  (and  none  of  these  has  been  pleaded 
or  proved  in  this  case),  the  written  contract 
purports  to  be  a  memorial  of  the  transaction, 
it  supersedes  all  prior  representations,  pro- 
posals, and  negotiations,  and  is  conclusive 
evidence  that  it  embodies  such  of  these  as 
were  ultimately  intended  to  become  parts  of 
the  agreement,  and  that  all  others  were  re- 
jected as  not  expressing  the  final  intention 
of  the  parties.  .  .  .  The  law  controlling 
the  operation  of  a  contract  is  deemed  to  be, 
and  usually  is  actually,  within  the  contem- 
plation and  intention  of  the  parties,  as  much 
as  the  words  in  which  it  is  expressed,  and 
becomes  equally  an  [174]  essential  part  of  it. 
.  .  .  For  this  reason  the  rule  that  a  writ- 
ten contract  cannot  be  varied  by  parol  ex- 
tends to  the  legal  import  or  intendment  of 
the  contract,  as  well  as  to  the  terms  or 
words  in  which  it  is  written.*'  Union  Selling 
Co.  V.  Jones,  128  Fed.  672,  676,  63  C.  C.  A. 
224,  228;  Elliott  on  Evidence,  pp.  646,  647. 

By  the  plain  terms  of  the  contract  the 
grantee  agreed  to  pay  all  the  debts  and  obli- 
gations of  the  grantor.  It  was  not  a  contract 
to  pay  all  the  debts  and  obligations  of  the 
grantor  listed  or  named  in  the  agreement  for 
none  was  listed  or  named,  nor  all  except  those 
unknown  to  the  grantee,  nor  all  the  debts 
and  obligations  of  the  grantor  except  the 
obligation  to  pay  for  one-half  of  the  ore  which 
the  grantor  extracted  from  the  Vesuvius 
claim;  and  because  the  grantee,  at  the  time 
it  made  the  contract  with  the  grantor,  had 
the  opportunity  to  require  the  insertion  of 
any  of  these  limitations  and  exceptions  it 
desired  in  its  contract,  and  it  did  not  do  do, 
but  permitted  and  induced  the  grantor  to 
join  in  and  perform  it  in  reliance  upon  the 
grantee's  promise  to  pay  all  its  debts  and 
obligations  without  exception,  it  is  now  es- 
topped from  importing  into  its  promise  by 
construction  any  of  these  limitations  or  ex- 
ceptions. Union  Mut.  L.  Ins.  Co.  v.  Mowry, 
06  U.  S.  544,  647,  24  U.  S.  (L.  ed.)  674,  676. 
This  is  a  natural,  reasonable,  and  righteous 
conclusion.  This  agreement  by  the  grantee 
to  pay  all  the  debts  and  obligations  of  the 
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grantor  was  a  natural  and  reasonable  re- 
quirement of  the  grantor,  which  was  parting 
with  all  its  property,  with  all  its  means  to 
pay  its  debts  and  obligations;  and  the  evi- 
dence of  the  situation,  knowledge,  intention, 
and  circumstances  of  the  parties  which  coun- 
sel for  the  grantee  have  produced,  if  admis- 
sible and  carefully  considered,  as  it  has  been, 
would  fail  to  convince  that  these  parties  ever 
intended  that  the  conveyance  should  be  made 
without  such  a  contract.  The  obligation  of 
the  grantor  to  account  for  and  pay  to  the 
predecessor  of  the  complainant  the  value  of 
one-half  of  the  ore  extracted  by  the  grantor 
from  the  Vesuvius  claim  fell  far  within  the 
terms  r  and  meaning  of  the  agreement  of  the 
grantee  to  pay  all  the  debts  and  obligations 
of  the  grantor. 

The  next  contention  is  that  the  creditor, 
the  complainant,  cannot  maintain  this  suit 
on  the  contract  of  the  grantee,  because  the 
grantor  itself  could  not  have  maintained  it. 
Bnt  for  the  reasons  already  stated  the  grantor 
could  have  maintained  a  suit  upon  the  contract 
of  the  grantee,  in  the  absence  of  fraud,  mutual 
mistake,  accident,  or  rescission,  and  none  of 
these  has  been  pleaded  or  proved  in  this  case. 
Moreover,  while  the  general  rule  is  that  the 
suit  of  a  creditor  against  the  grantee,  found- 
ed on  the  latter's  promise  to  the  grantor,  is 
subject  to  the  same  defenses  as  the  suit  of 
the  grantor  would  have  been,  the  exceptional 
facts  of  this  case  place  the  creditor  in  a 
much  stronger  position  than  the  grantor  it- 
self would  have  had.  The  assignor  of  the 
complainant  was  a  creditor  of  the  grantor 
when  the  conveyance  of  all  its  property  to 
the  grantee  was  made,  and  the  complainant 
has  succeeded  to  all  the  rights  of  its  assignor. 
A  "transfer  of  property  by  a  debtor  with  the 
reservation  of  an  interest  thereii^  to  himself" 
is  always  fraudulent  and  voidable  by  his 
creditors  as  [175]  against  a  debtor  and  all 
claiming  under  him  with  notice  of  his  act, 
and  a  transfer  by  stockholders  of  a  corpora- 
tion of  all  its  property  to  another  corpora- 
tion, in  consideration  that  they  receive  stock 
or  bonds  of  the  grantee  in  exchange  for  their 
stock  in  the  grantor,  is  equally  fraudulent  in 
law  as  to  the  unpaid  creditors  of  the  grantor, 
and  renders  the  grantee  liable  for  their 
claims.  Northern  Pac.  R.  Co.  v.  Boyd,  177 
Fed.  804,  101  C.  C.  A.  18;  Luedecke  v.  Des 
Moines  Cabinet  Co.  140  la.  223,  118  N.  W. 
456,  32  L.R.A.(N.S.)  616;  flurd  v.  New  York, 
etc.  Steam  Laundry  Co.  167  N.  Y.  89,  60 
N.  E.  327;  Montgomery  Web  Co.  v.  Dienelt, 
133  Pa.  St.  585,  596,  10  Atl.  428,  19  Am. 
St.  Rep.  663;  Chicago,  etc.  R.  Co.  v.  Howard, 
7  Wall.  392,  409,  19  U.  S.  (L.  ed.)  117,  120; 
Central  of  Georgia  R.  Co.  v.  Paul,  93  Fed. 
878,  884,  36  C.  C.  A.  639. 

In  the  case  at  bar,  most,  if  not  all,  of  the 
stockholders   of   the  grantor   took   stock  of 


the  grantee  in  exchange  for  their  stock  ui 
the  grantor,  and  in  consideration  of  this 
exchange  caused  all  the  property  of  their 
corporation  to  be  conveyed  to  the  grantee. 
If,  therefore,  as  counsel  for  the  grantee  ar- 
gue, the  grantee  did  not  make  a  valid  agree- 
ment with  the  grantor  to  pay  its  obligation 
to  the  assignor  of  the  complainant,  the  con- 
veyance of  the  grantor's  property  to  the 
grantee  was  fraudulent  as  to  the  assignor 
and  is  fraudulent  as  to  the  complainant,  and 
on  that  ground  the  grantee  is  liable  to  pay 
the  claim  of  the  complainant,  for  the  prop- 
erty of  the  grantor  which  the  grantee  received 
was  worth  much  more  than  the  amount  of 
this  claim.  The  contention  that  the  grantor 
may  escape  liability  here,  either  because  the 
grantor  could  not  maintain  an  action  upon 
its  promise,  or  because  the  obligation  of  the 
grantor  to  account  and  pay  for  the  ore  was 
not  within  the  terms  of  the  promise,  cannot 
be  sustained. 

Finally,  it  is  insisted  that  the  creditor  has 
no  right  of  action  on  the  grantee's  promise 
to  the  grantor  to  pay  the  creditor's  claim 
because  it  does  not  appear  that  this  contract 
was  made  for  the  creditor's  benefit,  and  that 
it  was  the  party  intended  to  be  benefited 
thereby.  The  following  language  of  Judge 
Folger  is  quoted  from  Simson  v.  Brown,  68 
N.  Y.  355 : 

"It  is  not  every  promise  made  by  one  to 
another,  from  the  performance  of  which  a 
benefit  may  inure  to  a  third,  which  gives  a 
right  of  action  to  such  third  person;  he  being 
neither  privy  to  the  contract,  nor  to  the  con- 
sideration. The  contract  must  be  made  for 
his  benefit  as  its  object,  ajid  he  must  be  the 
party  intended  to  be  benefited." 

Many  authorities  are  cited  that  have  re- 
peated or  approved  this  statement  of  the  law. 
Austin  v.  Seligman,  18  Fed.  519,  522:  Say- 
ward  V.  Dexter,  72  Fed.  758,  764,  766,  44 
U.  S.  App.  376,  19  C.  C.  A.  176;  Constable 
V.  National  Steamship  Co.  154  U.  S.  51,  74, 
14  S.  Ct.  1062,  38  U.  S.  (L.  ed.)  903,  914; 
American  Exch.  Nat.  Bank  v.  Northern  Pae. 
R.  Co.  76  Fed.  130;  Central  Trust  Co.  ▼. 
Berwind- White  Coal  Co.  96  Fed.  391 ;  Electric 
Appliance  Co.  v.  U.  S.  Fidelity,  etc.  Co.  110 
Wis.  434,  85  N.  W.  648,  53  L.R.A.  609,  613; 
Parker  v.  Jeffrey,  26  Ore.  186,  37  Pac.  712; 
Burton  v.  Larkin,  36  Kan.  246,  250,  13  Pac. 
398,  59  [176]  Am.  Rep.  541;  Howsmon  v. 
Trenton  Water  Co.  119  Mo.  304,  308,  24  S. 
W.  784,  23  L.R.A.  146,  41  Am.  St.  Rep.  654; 
Wright  v.  Terry,  23  Fla.  160,  2  So.  6.  But 
none  of  these  cases  was  a  suit  in  equity  and 
in  none  of  them  were  the  equitable  doctrines 
that  a  creditor  may  have  the  benefit  of  any 
security  or  obligation  given  by  the  principal 
debtor  to  the  surety,  and  that,  to  avoid  cir- 
cuity of  action,  the  creditor  may  be,  and  is, 
when  he  sues  upon  the  contract  of  the  grantee  - 
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to  pay  the  latter's  indebtedness  to  the  cred- 
itor, in  equity  substituted  for  the  grantee  and 
promisee,  upon  which  this  suit  stands,  either 
invoked  or  available.  Authorities  are  con- 
flicting upon  the  proposition  that  it  is  essen- 
tial to  the  maintenance  of  an  action  at  law 
by  the  creditor  of  a  grantor  upon  the  con- 
tract of  his  grantee  to  pay  the  grantor's 
debto  that  the  contract  should  be  made  for 
the  creditor's  benefit  as  its  object  and  that 
he  should  be  the  party  intended  to  be  bene- 
fited. Coster  V.  Albany,  43  N.  Y.  399,  411, 
and  cases  there  cited;  Arnold  v.  Nichols,  64 
N.  Y.  117,  119. 

That,  however,  is  a  moot  question  in  this 
ease.  It  is  unnecessary  to  consider  or  discuss' 
it,  and  it  is  here  dismissed,  because  this  is  a 
suit  in  equity,  and  not  an  action  at  law.  In 
such  a  suit  it  is  sufficient  that  the  grantee 
has  agreed  with  the  grantor  to  be  primarily 
liable  for  the  latter's  obligation  to  the  cred- 
itor, 80  that,  as  between  the  parties  to  the 
agreement,  the  first  is  the  principal  and  the 
second  the  surety.  The  creditor  of  the  surety 
is  then  entitled  in  equity  to  be  substituted 
in  his  place,  and  to  maintain  his  suit  against 
the  grantee  to  the  same  extent  as  the  grantor 
could  have  maintained  it,  and  it  is  immate- 
rial whether  the  contract  was  made  and  in- 
tended for  the  benefit  of  the  creditor  or  of 
the  grantor,  for  the  creditor  has  all  the 
rights  of  both  to  enforce  the  obligation  of 
the  grantee.  Keller  v.  Ashford,  133  U.  8. 
CIO,  623,  10  S.  Ct.  494,  33  U.  S.  (L.  ed.) 
1)67,  673,  and  the  authorities  there  cited; 
Barker  v.  Pullman's  Palace  Car  Co.  124  Fed. 
555,  568,  569;  Willard  v.  Wood,  164  U.  S. 
502,  519,  520,  17  S.  Ct.  176,  41  U.  S.  (L.  ed.) 
531,  538,  539;  Johns  v.  Wilson,  180  U.  S. 
440,  447,  448,  21  S.  Ct.  445,  45  U.  8.  (L.  ed.) 
613,  617.  There  was  no  error  in  the  decision 
of  the  court  below  that  the  grantee,  the  de- 
fendant, was  liable  to  account  and  pay  to 
the  creditor,  the  complainant,  for  the  half  of 
the  value  of  the  ore  extracted  by  the  grantor 
from  the  Vesuvius  claim  prior  to  June  19, 
1907,  and  that  the  complainant  could  main- 
tain this  suit  in  equity  to  enforce  that  ac- 
counting and  payment  on  the  promise  of  the 
grantee  to  the  grantor  to  pay  all  the  latter's 
debts  and  obligations. 

(C)  The  court  below  found  that  the  value 
of  one-half  of  the  ore  extracted  from  the 
Vesuvius  claim  by  the  defendant  and  its 
grantor  was  $516,264.47,  and  that  the  com- 
plainant waa  entitled  to  recover  from  the 
defendant  this  sum  and  interest  thereon  at 
8  per  cent  per  annum  from  January  1,  1906, 
which  amounted  in  the  aggregate  to  $735,- 
IM5.87  on  April  17,  1911,  when  the  decree  for 
that  amount  was  rendered.  The  complainant 
and  defendant  complain  of  this  amotmt,  the 
former  that  it  is  too  small,  the  latter  that 
it  is  too  large,  and  by  numerous  specifications 
Add.  Caa.  1918B. — S7. 
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of  error  challenge  the  controlling  facts  which 
the  court  found  and  used  to  ascertain  it.  As 
the  defendant  [177]  stands  in  the  shoes  of  the 
grantor  in  this  accounting,  the  acts,  omis- 
sions, and  intent  of  the  latter  will  henceforth 
be  treated  as  those  of  the  former,  and  the 
grantor  will  be  ignored.  The  defendant  se- 
cretly entered  the  Vesuvius  claim  beneath  its 
surface  by  means  of  a  deep  shaft,  which  it 
sunk  from  adjoining  claims,  which  it  owned 
in  severalty,  and,  working  by  means  of  levela 
running  from  this  shaft,  extracted  the  ore, 
mixed  it  with  the  ores  it  took  from  the  claims 
it  owned  in  severalty,  sold  the  combined  prod- 
uct, and  kept  all  the  proceeds.  It  kept  no 
account  of  the  ore  which  it  took  from  the 
Vesuvius  claim,  and  gave  no  notice  to  the 
complainant's  grantor  that  it  was  extracting 
it,  and  that  grantor  was  in  ignorance  of  that 
fact  until  the  ore  was  gone. 

The  court  below  was  compelled  to  ascertain 
the  amount  and  value  of  this  ore  from  more 
than  4,000  printed  pages  of  evidence.  It 
found  from  this  evidence  these  facts:  The 
extent  of  the  excavation  in  the  Vesuvius 
claim  was  573,937  cubic  feet.  After  the  ex- 
cavation was  made  there  remained  in  the 
cavity  435,350  cubic  feet  of  caved  and  waste 
material,  and  31,551  cubic  feet  of  like  mate- 
rial had  .been  removed,  so  that  the  entire 
amount  of  this  material  was  466,901  cubic 
feet.  This  material,  when  it  was  in  place  in 
the  cavity,  occupied  only  one-half  of  the  space 
which  it  filled  after  it  was  extracted,  or  only 
233,450  cubic  feet.  Deducting  this  amount 
from  the  573,937  cubic  feet  in  the  excavation,, 
there  remained  340,487  cubic  feet  of  the  cav- 
ity which  must  have  been  originally  occupied 
by  the  ore  which  the  defendant  removed. 
This  ore  was  of  two  classes:  There  were 
18,916  tons  of  ore  of  the  first  class,  from 
which  the  defendant  realized  $60.07  per  ton, 
in  all  $1,136,284.12.  The  cost  of  mining, 
tramming,  and  smelting  this  ore  was  $6.33 
per  ton,  or  $119,738.28,  which  left  the  net 
proceeds  from  it  $1,016,545.84.  There  were 
14,187  tons  of  second-claas  ore,  whose  net 
value  was  $3.53  per  ton,  in  all  $50,080.11. 
The  sum  of  $1,016,545.84  and  $50,080.11  ia 
$1,066,626.95.  The  cost  of  the  work  done  by 
the  defendant  within  the  Vesuvius  claim  in 
developing  the  ore  was  $34,097.  Deducting 
this  amount  from  $1,066,625.95,  there  re- 
mains $1,032,528.95,  the  total  net  value  of 
the  ore  taken  from  tiie  Vesuvius  claim  by  the 
defendant.  One-half  of  this  amount,  or  $516,- 
264.47,  and  the  interest  thereon,  is  the 
amount  which  the  court  found  from  these 
facts  the  defendant  owed  the  complainant  for 
its  share  of  this  ore. 

Each  of  the  findings  of  fact  from  which  the 
court  deduced  this  conclusion  is  vigorously 
assailed  by  each  of  the  parties  to  this  suit 
in  oral  argument  and  in  briefs  which  contain 
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many  hundreds  of ,  printed  pages.  Each  of 
thorn  has  been  carefully  examined,  with  the 
aid  of  these  arguments  and  briefs,  and  in 
the  light  of  the  evidence  to  which  they  refer, 
and  has  been  found  to  have  been  deduced 
from  conflicting  tc*stimony,  and  many  of  them 
from  evidence  very  evenly  balanced.  These 
findings,  therefore,  fall  far  within  the  fa- 
miliar rule  that,  where  a  court  has  considered 
conflicting  evidence,  and  made  a  finding  or 
decree,  it  is  presumptively  correct,  and  unless 
some  obvious  error  of  law  has  intervened,  or 
some  serious  mistake  of  fact  has  been  made, 
the  finding  or  decree  must  be  permitted  to 
stand.  Coder  v.  [178]  Arts,  152  Fed.  943, 
946,  82  C.  C.  A.  91,  94,  15  L.R.A.(N.S.)  372; 
Tilghman  v.  Proctor,  125  U.  S.  136,  8  S.  Ct. 
894,  31  U.  S.  (L.  ed.)  664;  Kimberly  v.  Arms, 
129  U.  S.  512,  9  S.  Ct.  355,  32  U.  S.  (L.  ed.) 
764;  Furrer  v.  Ferris,  146  U.  S.  132,  134, 
12  S.  Ct.  821,  36  U.  S.  (L.  ecU)  649. 

An  exhaustive  consideration  of  the  record 
and  the  briefs  relating  to  the  defendant's 
specifications  of  error  in  regard  to  these  find- 
ings has  failed  to  convince  that  through  any 
mistake  of  fact  or  error  of  law  the  court 
below  has  made  any  finding  or  reached  any 
conclusion  too  favorable  to  the  complainant. 
Turning  to  the  specifications  of  the  complain- 
ant, there  is  convincing  evidence  that  there 
was  a  space  in  the  openings  out  of  and  di- 
rectly connected  with  the  excavated  stope  in 
the  Vesuvius  claim  which  contained  22,168 
cubic  feet  that  was  not  included  in  the  573,- 
937  cubic  feet  of  excavation  on  which  the 
finding  of  the  court  below  is  based,  and  one 
of  complainant's  specifications  is  the  exclu- 
sion of  these  22,168  cubic  feet.  But  because 
there  is  persuasive  evidence  that  there  was 
only  a  small  percentage  of  the  material  taken 
from  these  openings  which  contained  any  ore, 
that  these  openings  were  made  in  the  course 
of  the  work  of  developing  the  ore  body  and 
determining  its  extent,  and  not  in  the  work 
of  stoping  for  ore,  and  that  the  larger  part 
of  the  material  taken  from  them  was  never 
placed  in  the  stoped  cavity,  but  was  taken 
to  the  surface  and  thrown  away  before  the 
cavity  was  made,  the  record  fails  to  prove 
that  the  court  below  made  any  mistake  in 
this  exclusion. 

The  complainant  specifies  as  error  the  ad- 
dition by  the  court  of  31,551  cubic  feet  of 
waste  material  removed  from  the  cavity  in 
1909  to  the  435,350  cubic  feet  of  filled  mate- 
rial which  the  court  foun'd  in  the  cavity,  on 
the  ground  that  this  added  material  was  re- 
moved after  the  measurement  of  the  filled 
material  on  which  the  court  relied  had  been 
made,  so  that  this  addition  gave  the  defend- 
ant credit  for  it  twice.  This  specification  is 
well  founded.  The  evidence  convinces  that 
the  court  fell  into  the  mistake  here  charged, 
and  on  account  of  it  the  amount  which  the 


court  found  the  defendant  owed  the  complain- 
ant should  be  increased  $23,908.07. 

The  complainant  specifies  as  errw:  (1) 
The  allowance  by  the  court  to  the  defendant 
below  of  one-half  the  coat  of  mining,  tram- 
ming, and  sampling  the  first-class  or  ship- 
ping ore,  and  one-half  the  cost  of  mining, 
milling,  tramming,  and  sampling  the  second- 
class  or  milling  ore,  which  amounted  in  tiie 
aggregate  to  about  $117,000.00;  and  (2)  that 
it  failed  to  charge  the  defendant  with  com- 
pound interest  upon  the  amount  found  due. 
In  support  of  the  first  specification,  its  coun- 
sel invoke  the  rule  that  the  measure  of  dam- 
ages for  the  reckless,  willful,  or  intentional 
taking  of  ore  or  timber  f^om  the  land  of 
another  without  right  is  the  enhanced  value 
of  the  ore  or  timber  when  it  is  finally  con- 
verted to  the  use  of  the  trespasser,  without 
allowance  to  him  for  the  labor  bestowed  or 
expense  incurred  in  removing  and  preparing 
it  for  market.  Wooden-Ware  Co.  v.  U.  S. 
106  U.  S.  432,  434,  1  S.  Ct.  398,  27  U.  S. 
(L.  ed.)  230,  231;  U.  8.  v.  Homestake  Min. 
Co.  117  Fed.  481,  482,  54  C.  C.  A.  303,  304; 
Durant  Min.  Co.  v.  Percy  Consol.  Min.  Co. 
93  Fed.  166,  167,  35  C.  C.  A.  252,  254;  Resur- 
rection  Gold  Min.  Co.  v.  Fortime  Gold  Min. 
Co.  129  Fed.  668,  679,  64  C.  C.  A.  180,  191. 
They  argue  that  this  rule  is  applicable  to  the 
[179]  case  at  bar,  and  cite  in  support  of  their 
contention  Sweeney  v.  Hanley,  126  Fed.  97, 
103,  61  C.  C.  A.  153,  159;  Foster  v.  Weaver, 
118  Pa.  St.  42,  12  Atl.  313,  4  Am.  St.  Rep. 
673;  Walker  v.  Walker,  9  Wall.  743,  757,  19 
U.  S.  (L.  ed.)  814,  820;  Milwaukee,  etc.  R.. 
Co.  V.  Soutter,  13  Wall,  517,  519,  620,  523, 
524,  20  U.  S.  (L.  ed.)  543,  545;  Blank  r. 
Aronson,  187  Fed.  241,  246,  109  C.  C.  A.  327, 
332;  Guckenheimer  v.  Angevine,  81  N.  Y. 
394,  396,  397 ;  Goble  v.  O'Connor,  43  Neb.  49, 
61  N.  W.  131,  133,  134;  Lynch  v.  Burt,  132 
Fed.  417,  67  C.  C.  A.  305. 

These  and  other  authorities  have  been  ex- 
amined, but  they  fail  to  disclose  ady  settled 
rule  of  law  to  the  effect  that  a  cotenant,  who 
lawfully  extracts  the  ore  from  the  common 
property  and  sells  it,  is  deprived,  in  his  ac- 
counting with  his  cotenant,  by  his  precon- 
ceived intent  to  appropriate  all  the  proceeds 
thereof  to  himself,  of  any  allowance  for  the 
necessary  and  reasonable  expense  of  extract- 
ing, preparing,  and  marketing  the  ore.  In 
Sweeney  v.  Hanley,  126  Fed.  97,  103,  61 
C.  C.  A.  153,  159,  and  Foster  v.  Weaver, 
118  Pa.  St.  42,  12  Atl.  313,  4  Am.  St.  Rep. 
673,  cotenants  who  had  first  fraudulently 
obtained  from  their  fellows  conveyances  of 
their  shares  of  the  common  property,  and 
thereafter  had  extracted  the  mineral  from  it. 
were  denied  an  allowance  for  their  labor  and 
expense.  The  courts  held  that  the  complain- 
ants were  entitled  to  the  enhanced  value  of 
their  shares  of  the  mineral  extracted  and  sold 
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hj  the  defendants  while  the  complainants 
were  fraudulently  dispossessed  by  them,  with- 
out any  deduction  or  allowaaoe  for  the  labor 
and  expense  of  mining  or  marketing.  In 
those  cases  the  intentional  and  fraudulent 
dispossession  of  the  defendants  was  first  ef- 
fected, and  it  characterized  and  rendered  un- 
lawful the  subsequent  acts  of  the  defendants. 
In  the  case  in  hand,  however,  the  intent  of 
the  defendant  to  appropriate  all  the  proceeds 
of  the  ore  to  its  own  use  did  not  render  its 
entry  upon  the  common  property,  or  its  ex- 
traction and  preparation  of  the  ore  for  mar- 
ket, unlawful.  In  this  extraction,  prepara- 
tion, and  sale  it  was  not  a  trespasser.  It  was 
not  acting  without  right.  It  was  the  owner 
of  one  half  of  every  particle  of  the  ore  in  its 
own  right,  and  of  the  other  half  when  ex- 
tracted as  trustee  for  its  cotenant.  It  had 
the  right  to  extract  and  sell  the  ore,  in  order 
that  it  might  obtain  its  share  of  its  value; 
and  if  it  had  accounted  for  and  paid  over  to 
its  cotenant  in  due  time  its  part  of  the  pro- 
ceeds of  the  sales,  no  one  would  be  so  bold 
as  to  claim  that  it  was.  not  entitled  to  a  just 
allowance  for  the  reasonable  expense  of  miu" 
ing  it,  preparing  it  for  the  market,  and 
selling  it. 

In  an  accounting  by  a  trustee  in  equity, 
the  basic  principle  is  that  the  account  should 
be  BO  stated  that  the  trustee  shall  make  no 
profit  from  his  use  of  the  property  of  the 
cestui  que  trust,  and  that  the  latter  shall 
receive  the  just  value  of  his  property  and  its 
income.  Other  equitable  rules  and  principles 
inform  and  guide  the  conscience  of  the  chan- 
cellor; but  their  application  to  the  particular 
facts  of  each  case  is  necessarily  and  wisely 
left  largely  to  his  discretion,  to  use  them  in 
such  a  manner  as  to  work  out  the  funda- 
mental principle  that  governs  the  accounting. 

It  is  conceded  that  there  is  convincing 
evidence  in  this  record  that  the  defendant 
had  the  intent,  before  it  extracted  any  of 
this  ore,  to  appropriate  it  all  to  itself;  that 
it  entered  secretly,  and  carefully  concealed 
[180]  its  extraction  and  sale  of  the  ore  for 
many  years;  that  it  mixed  the  ore  with  its 
own  taken  from  other  mines,  which  it  owned 
in  severalty;  that  it  kept  no  separate  ac- 
count of  this  ore,  or  of  its  proceeds;  and 
that  it  caved  the  stops  from  which  it  ex- 
tracted it,  so  that  it  was  difficult  and  expen- 
sive to  ascertain  the  amount  or  value  of.  the 
ore  it  took.  But  an-  evil  intent  does  not 
make  a  rightful  act  wrongful,  or  an  owner 
of  property  in  its  lawful  possession  a  tres- 
passer thereon  (Stevenson  v.  Newnhan,  13 
C.  B.  285,  297,  76  E.  C.  L.  285;  Allen  v. 
Flood  [1898]  App.  Cas.  (Eng.)  114,  123),  or 
aeceesarily  subject  a  cotenant  who  extracts 
ore  from  the  common  property  to  the  meas- 
ure of  damages  for  a  willful  trespass.  It  was 
s  trustee  for  the  complainant  of  its  share  of 


the  ore  it  took,  and  of  the  proceeds  thereof. 
As  such  trustee  it  violated  its  duty  to  notify 
its  cotenant  of  its  entry  and  taking  of  the 
ore,  its  duty  to  keep  tiiie  ore  separate,  its 
duty  to  keep  an  account  of  it  and  of  its  pro- 
ceeds, and  its  duty  promptly  to  account  for 
and  pay  to  its  cotenant  its  just  share  of  the 
proceeds  of  the  ore.  Nevertheless,  when  this 
matter  came  to  an  accounting  in  the  court 
below,  the  duty  still  rested  upon  the  chan> 
eellor  so  to  apply  the  rules  and  principles 
of  equity  jurisprudence  to  this  accounting 
that  the  complainant  should  receive  its  just 
share  of  the  value  of  the  ore,  or  of  its  pro- 
ceeds, and  the  defendant  should  make  no 
profit  by  its  breaches  of  trust. 

The  general  and  just  rule  is  that  a  coten- 
ant, in  exclusive  possession  of  mining  prop- 
erty, who  extracts  and  sells  the  ore,  may 
charge  against  its  proceeds  the  reasonable 
and  necessary  expense  of  its  extraction  and 
marketing.  Lindley  on  Mines,  §  790,  p.  990; 
Fulmer's  Appeal,  128  Pa.  St.  24,  18  Atl.  493, 
15  Am.  St.  Rep.  662.  The  chancellor  below 
was  of  the  opinion  that  the  application  of 
this  rule  to  the  accounting  in  this  case  would 
yield  a  just  and  equitable  result,  and  our 
review  of  the  evidence  and  the  arguments  has 
led  to  the  same  conclusion.  There  was  neither 
error  nor  mistake  in  allowing  to  the  defend- 
ant the  reasonable  expense  of  mining,  tram- 
ming, milling,  and  sampling  the  ore. 

Did  the  court  err  by  its  refusal  to  allow 
oompound  interest!  Compound  interest  is 
generally  allowed  to  give  effect  to  the  equita- 
ble rule  that  a  trustee  may  not  derive  profit 
from  the  property  of  the  cestui  que  trust,  and 
that  the  latter  should  receive  the  full  value 
of  his  property  and  its  ijicome.  Walker  v. 
Walker,  9  Wall.  743,  757,  19  U.  S.  (L.  ed.) 
814,  820;  Heath  v.  Waters,  40  Mich.  457, 
472;  Schieffelin  v.  Stewart,  1  Johns.  Ch.  (N. 
Y.)  620,  627,  7  Am.  Dec.  507.  The  defendant 
stood  in  a  fiduciary  relation  to  its  cotenant. 
It  held  the  complainant's  share  of  the  ore 
and  its  proceeds  in  trust  for  it.  It  violated 
its  duty  to  keep  an  account  of  the  ore  and 
its  proceeds,  to  keep  the  ore  separate  from 
other  ores  it  mined,  to  account  for  and 
promptly  pay  over,  to  the  defendant  its  share 
of  the  proceeds  of  the  ore,  and  to  inform  the 
defendant  of  its  acts  and  omissions.  But  if 
the  payment  of  the  amount  adjudged  will 
deprive  the  defendant  of  all  profit  from  the 
complainant's  share  of  the  ore,  and  will  yield 
to  the  complainant  the  full  value  of  its  share 
and  of  the  interest  or  income  therefrom  that 
it  would  probably  have  derived  if  the  defend- 
ant had  not  extracted  the  ore,  the  reason  for 
the  allowance  of  compound  interest  does  not 
exist. 

The  defendant  took  this  ore  from  the  mine 
between  1902  and  May,  1908.  It  extracted 
the  larger  part  of  it  between  1904  and  1908. 
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The  [181]  testimony  failB  to  disclose  the 
amount  taken  each  month,  or  each  year,  and 
the  court  below  fixed  January  1,  1906,  as  the 
mean  time  when  the  entire  debt  of  the  defend- 
ant for  the  complainant's  share  of  the  pro- 
ceeds of  all  the  ore  should  be  deemed  due, 
and  charged  it  with  interest  thereon  from 
that  date  at  8  per  cent  per  annum.  The  evi- 
dence left  the  value  of  the  ore  uncertain. 
For  the  first-class  ore  the  court  charged  the 
defendant  with  the  highest  monthly  price  it 
had  received  for  ore  of  that  class  during  the 
extraction  of  this  ore,  and  it  stated  its  ac- 
count by  the  rule  that  the  defendant  should 
be  made  to  bear  the  burden  of  any  uncer- 
tainty in  the  proof  due  to  its  fault.  This 
was  the  state  of  the  case  when  the  request 
for  compound  interest  was  considered,  and 
the  chancellor  said  that  the  lawful  rate  of 
interest  to  be  allowed  by  the  decree,  8  per 
cent  per  annum,  was  above  the  current  rate, 
that  the  method  of  calculation  of  the  amount 
adjudged  due  had  been  sufficiently  unfavor- 
able to  the  defendant,  and  refused  to  grant 
the  request.  The  evidence  in  this  case  is  so 
persuasive  in  support  of  many  of  the  findings 
of  the  court  on  the  material  issues  of  fact, 
and  so  conflicting  and  uncertain  upon  the 
others,  that  the  record  fails  to  convince  that 
the  amount  adjudged  due,  with  interest  at  8 
per  cent  per  annum,  will  not  yield  to  the 
complainant  the  full  value  of  its  share  of 
the  ore  extracted,  and  of  the  income  that  it 
probably  would  have  derived  from  it,  if  the 
extraction  had  not  been  made,  or  that  it  will 
not  deprive  the  defendant  of  all  profit  therie- 
from.  There  is  no  rule  of  law  which  requires 
the  allowance  of  compound  interest  under 
such  circumstances,  and  no  mistake  of  fact 
or  error  of  law  is  discovered  in  the  refusal 
to  charge  it. 

ITiere  are  many  specifications  of  error  of 
each  of  the  parties  to  this  suit  which  have 
not  been  discussed  in  this  opinion,  but  there 
is  none  which  has  not  received  examination 
and  reflection.  This  is  a  suit  in  equity,  and 
the  consideration  and  decision  of  the  ques- 
tions this  appeal  presents  is  a  trial  of  this 
case  de  novo.  Upon  a  review  of  the  entire 
case,  the  conclusion  of  this  court  is  that  the 
decree  below,  modifled  by  the  correction  of 
the  slight  mistake  which  has  been  noted,  is 
well  sustained  by  the  evidence,  reasonable, 
and  just. 

Let  the  case,  therefore,  be  remanded  to  the 
court  below,  with  directions  to  modify  the 
decree  by  increasing  the  amount  of  the  ad- 
judged recovery  by  $34,034.46,  which  is  the 
sum  of  $23,908.07  and  interest  thereon  from 
January  1,  1906,  to  April  17,  1911,  and  let 
the  decree,  so  modified,  be  aflSrmed. 


NOTE. 

BIcKt  of  Teammt  Ia  Goa 
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to  BeMtve 


Generally,  580. 

Rights  and  Remedies  of  Cotenant; 

In  General,  583. 

Measure  of  Recovery,  584. 


Oenerallff, 

By  the  common  law  of  England  a  tenant 
in  common  in  possession  of  the  property  was 
not  liable  to  his  cotenant  for  waste  commit- 
ted by  him  on  the  common  estate,  but  Buch 
a  liability  was  imposed  by  an  early  statute 
which  is  generally  deemed  to  have  been  adopt- 
ed as  part  of  the  common  law  of  the  United 
States,  and  similar  statutes  have  been  enacted 
in  most  American  jurisdictions.  See  the  note 
to  Hoolihan  v.  Hoolihan,  15  Ann.  Gas.  269. 
Such  acts  of  depletion  of  the  freehold  as  the 
quarrying  of  stone  from  the  common  laads 
have  been  deemed  waste  within  statutes  of 
that  character.  Childs  v.  Kansas  City,  etc. 
R.  Co.  117  Mo.  414,  23  S.  W.  373;  cisgriff 
V.  Dewey,  21  App.  Div.  129,  47  N.  Y.  S.  255, 
affirmed  164  N.  Y.  1,  58  N.  E.  1,  79  Am.  St. 
Rep.  620. 

But  where  the  common  property  consists 
of  a  mine  it  is  obvious  that  it  is  capable  of 
no  other  use  than  that  of  extracting  the 
minerals  therein  contained  and  that' the  ten- 
ant in  possession  cannot  in  the  nature  of 
things  avail  himself  of  that  use  without  de- 
pleting the  mineral  deposit  in  which  his  co- 
tenant  has  an  equal  interest.  It  is  accord- 
ingly held  by  the  weight  of  authority  that  a 
tenant  in  common  of  a  mine  has  a  right  to 
work  the  mine,  and  is  not  guilty  of  waste  in 
80  doing.  Job  v.  Potton,  L.  R.  20  Eq.  (Eng.) 
84;  Dettering  v.  Nordstrom,  148  Fed.  81,  78 
C.  C.  A.  157;  McCord  v.  Oakland  Quicksilver 
Min.  Co.  64  Cal.  134,  27  Pac.  863,  49  Am. 
Rep.  686;  Russell  v.  Merchants'  Bank,  47 
Minn.  286,  50  N.  W.  228,  28  Am.  St  Rep. 
368;  Vervalen  v.  Older,  8  N.  J.  Eq.  98; 
Blewett  V.  Coleman,  40  Pa.  St.  45;  Coleman's 
Appeal,  62  Pa.  St.  252.  See  also  Paul  v. 
Craguaz,  25  Nev.  295,  59  Pac.  857,  60  Pac 
983. 

The  reason  of  the  rule  was  tersely  stated  in 
Vervalen  v.  Older,  supra,  as  follows: 
''Quarrying  is  the  only  use  that  can  be  made 
of  the  ground  described  in  the  bill;  and  the 
complainant  sold  to  the  defendant  the  undi- 
vided half  of  it  as  a  quarry  lot.  The  proper 
use  of  it  as  such  cannot  be  considered  waste." 

In  the  leading  case  of  McCord  v.  Oakland 
Quicksilver  Min.  Co.  64  Cal.  134,  27  Pac.  883, 
49  Am.  Rep.  686,  it  was  aaid:  "Is  it  not  also 
true  from  the  very  nature  of  mining  property 
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in  this  dtate,  valuable  only  because  of  the 
mineral  it  is  supposed  to  contain,  that  each 
of  the  cotenants  may  use  it  in  the  only  way 
it  can  be  used?    The  cotenants  out  of  posses- 
sion may  at  any  time  enter  into  an  equal 
enjoyment  of  their  possession;  their  neglect 
to  do  so  may  be  regarded  as  an  assent  to  the 
sole  occupation   of  the  other.     This   is   but 
another    application    of    the    principle    an- 
nounced in  Pico  ▼.  Columbet,   12  Cal.  414. 
True  the  cotenants  will  not  be  held  to  assent 
to  the  commission  of  waste  by  the  sole  occu- 
pant, but  the   que9tion  returns,   what   acts 
done  by  him  are  waste?    It  cannot  be  doubted 
that  on  the  part  of  a  mere  trespasser  it  is  a 
wrong  in  the  nature  of  waste  to  remove  any 
ore  from  a  mine.    The  cases  cited  by  appel- 
lants fully  sustain  this  proposition.    But  it 
is  not  a  just  inference  that  as  between  ten- 
ants in  common  the  rule  is  the  same.    Section 
732  of  the  Code  of  Civil  Procedure  does  not 
relate  to  trespasses  committed  by  those  who 
have  no  interest  in  the  property.    Nor  does 
it  define  'waste/  or  declare  what  acts  commit- 
ted by  a  guardian,  tenant  for  life  or  years, 
or  joint  tenant,  or  tenant  in  common,  as  the 
ease  may  be,  shall  be  waste.    For  the  appro- 
priate moaning  of  the  word,  as  applicable  to 
acts  done  by  these  several  classes  of  persons, 
we  are  relegated  to  the  principles  of  the  com- 
mon law,  and  to  various  considerations  of 
policy    arising    out    of    different    conditions 
which  the  common  law  recognizes   and   ap- 
proves.   The  word  'waste*  is  not  an  arbitrary 
term  to  be  applied  inflexibly  without  regard 
tci  the  quantity  or  quality  of  the  estate,  the 
nature  and  species  of  the  property,  or  the  re- 
lation to  it  of  the  person  charged  to  have  com- 
mitted the  wrong.   As  was  said  by  Roane,  J., 
in  Pindlay  v.  Smith,  8  Munf.  (Va.)   134,  'in 
considering  what  is  waste  in  this  country,  if 
ifl  to  be  remarked  that  the  common  law  bv    ■ 
which'  it  is  regulated  adapts  itself  in  this  as 
in  other  cases  to  the  varied  situations  and 
circumstances  of  the  country.     .     .     .     The 
law  on  this  subject  must  be  applied  with  rea- 
sonable regard  to  circumstance^/    In  the  min- 
ing regions  of  this  state  where  title  to  a  lode 
can  be  acquired  from  a  United  States  govern- 
ment onlv  after  work  of  certain  value  has 
been  done  upon  it,  can  it  be,  that  if  one  of 
several  locators  or  owners  shall  assume  the 
sole  risk   of  developing  the  mine,  he  shall 
become  liable  to  those  who  have  taken  no 
ehance  of  possible  loss,  not  only  for  an  ac- 
counting as  to  net  profits — supposing  him  to 
be  fortunate  enough  to  secure  any — but  also 
as  a  tortfeasor,  for  three  times  the  value  of 
the  whole,  or  for  a  proportionate  share  of  the 
ore  taken  out?    It  will  be  observed,  upon  the 
facts  herein,  no  question  arises  as  to  unneces- 
sary damage  done  to  the  mine  or  its  works, 
by  reason  of  reckless  or  unskilful   manage- 
ment of  th^  business  by  the  tenant  conducting 
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it.  There  may  be  cases  in  which  the  courts 
will  impose  damages  for  an  abuse  of  his 
right  by  a  cotenant  in  occupation,  or  inter- 
pose to  prevent  such  abuse.  But  here  the 
theory  of  plaintiffs  is  that  defendant  could 
not  extract  ore  from  the  mine  without  com- 
mitting waste,  because  such  extraction  is  a  de- 
struction of  the  very  substance  of  the  estate; 
an  irreparable  injury  to  the  iftheritance.  In 
view  of  the  character  of  the  property,  and  of 
plaintiffs'  implied  assent  to  its  sole  occupa- 
tion by  defendant  for  mining  purposes,  we 
regard  the  right  of  the  latter  to  the  proceeds 
of  its  operations  as  partaking  of  the  nature 
of  an  usufruct,  the  appropriation  of  the  net 
returns  as  a  legitimate  participation  of  the 
profits,  and  its  acts  of  mining  as  not  impair- 
ing or  consuming  the  estate  to  any  greater 
extent  than  must  be  presumed  to  have  been 
intended  to  be  allowable  by  each  of  the  par- 
ties in  interest." 

In  Job  V.  Pottoh,  L.  R.  20  Eq.  (Eng.)  84, 
the  Vice  Chancellor  said:  "Now,  no  authority 
has  been  referred  to,  and  I  believe  none  can 
be  found,  to  say  that  the  rights  of  tenants  in 
common  in  a  mine  are  not  as  extensive  as 
can  be  suggested  for  each  of  those  tenants  to 
do  what  he  wills  with  the  undivided  property, 
provided  always  that  he  does  not  take  more 
than  his  share.  The  statute  of  Anne  has 
recognized  that  principle,  and  every  decision 
which  I  know  of  has  adopted  it  as  a  prin- 
ciple. What  difference  is  there  between  a  tree 
growing,  which  the  court  refuses  to  prevent 
a  tenant  in  common  from  cutting  at  his  pleas-" 
ure,  although  it  is  a  part  of  the  inheritance, 
and  a  tree  which  by  some  operation  of  nature 
has  become  carbonised  and  turned  into  cannel 
coal?  How  is  a  tenant  in  common  to  enjoy 
his  share  (if  that  is  the  right  expression) 
of  the  common  property  in  a  coal  mine,  if  he 
is  not  at  liberty  to  dig  and  carry  away  the 
coal?  The  only  restriction  upon  him  is  that 
he  must  not  appropriate  to  himself  more  than 
his  share." 

A  majority  of  the  co-ownors  of  a  mine  may 
work  the  mine  against  the  objection  of  a 
minority  owner.  Sweeney  v.  Han  ley,  126  Fed." 
97,  61  C.  C.  A.  153;  Haw^kins  v.  Spokane 
Hydraulic  Min.  Co.  3  Idaho  241,  650,  28  Pac. 
433,  33  Pac.  40.  In  Dougherty  v.  Creary,  30 
Cal.  291,  89  Am.  Dec.  116,  it  was  said:  "As 
the  property  can  only  be  used  in  entirety,  it 
is  indispensable  to  the  conducting  of  the 
business  of  mining  that  those  owning  the 
major  portion  of  the  property  should  have 
the  power  to  control,  in  case  all  cannot  agree, 
otherwise  the  work  might  become  wholly  dis- 
continued." 

It  is  held  in  at  least  two  jurisdictions  that 
a  tenant  in  common,  whatever  may  be  his 
rights  as  to  mines  in  existence  on  the  common 
property,  has  no  right  to  open  new  mines, 
and  is  guilty  of  waste  if  he  does  so.    Danger- 
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field  V.  Caldwell,  161  Fed.  554,  81  C.  C.  A. 
400  (applying  West  Virginia  rule) ;  Murray 
V,  Haverty,  70  111.  318;  Williamson  v.  Jones, 
43  W.  Va.  562,  27  S.  E.  411,  64  Am.  St.  Rep. 
891,  38  L.R.A.  694 ;  Paxton  v.  Benedum  Trees 
Oil  Co.  (W.  Va.)  94  S.  E.  472.  And  see 
Goodenow  v.  Farguhar,  19  Grant.  Ch.  (U.  G.) 
614. 

In  Murray  y\  Haverty,  supra,  it  was  said: 
"No  principle  is  better  settled,  than  that  one 
tenant  in  conunon  cannot  lawfully  commit 
waste  or  destroy  the  common  property,  or  do 
any  act  that  will  work  a  permanent  injury 
to  the  inheritance.  Our  statute  has  auUior- 
ized  one  tenant  to  maintain  trespass  or  trover 
against  his  cotenant,  who  shall  take  away, 
destroy,  lessen  in  value  or  otherwise  injure 
the  common  property.  Mining  coal  or  exca- 
vating and  removing  earth,  would  tend  to 
injure,  destroy  and  lessen  in  value  the  estate. 
Notwithstanding  the  fact,  in  contemplation 
of  law,  tenants  in  common  are  all  seized  of 
each  and  every  part  of  the  estate,  still,  nei- 
ther one  is  permitted  with  impunity  to  do 
acts  deemed  prejudicial  or  destructive  of  the 
interests  of  the  other  cotenants." 

In  Williamson  v.  Jones,  43  W.  Va.  562,  27 
S.  £.  411,  64  Am.  St.  Rep.  891,  38  LJLA. 
694,  the  court  said:  "Having  seen  that 
Jones,  as  life  tenant,  could  not  take  this  oil, 
we  shall  next  inquire  whether  his  right,  as 
owner  in  fee  of  three-tenths  gave  iiim  right 
to  do  80.  Jones  was  a  tenant  in  common 
with  the  owners  of  the  seven-tentha.  By  the 
old  law  one  tenant  in  common  was  not  liable 
to  another  for  waste;  but  our  Code  of  1891 
(chapter  92,  sec.  2)  has  remedied  this  unrea- 
sonable rule  by  making  tenants  in  common, 
joint  tenants  and  parceners  liable  for  waste. 
1  Lomax,  Dig.  499;  2  Minor,  Inst.  620.  Then 
we  have  simply  to  inquire  whether  the  extrac- 
tion of  oil  is  waste,  and  under  authorities 
above  given  we  must  answer  that  it  is.  Those 
acts  which  would  be  waste  in  a  tenant  for 
life  would  be  between  tenants  in  common. 
...  If  oil  wells  had  been  already  opened, 
Jones,  as  cotenant,  might  set  up  claim  under 
his  three-tenths  interest  to  work  them,  and 
take  all  profits  under  some  cases  [McCord 
V.  Oakland  Quicksilver  Min.  Co.  64  Cal.  134, 
27  Pac.  863] ;  though  I  should  think  he  would 
have  to  aocoimt  under  section  14,  chapter 
100,  Code.  Rust  v.  Rust,  17  W.  Va.  901. 
That  would  be  no  wrong;  not  waste.  His 
life  tenancy  would  give  him  the  right  to  take 
all  the  oil.  But  there  were  no  oil  wells  on 
it,  nor  any  precedent  authority  to  open  any. 
He  first  pierced  the  soil  in  quest  of  tiiis  fluid 
of  fabulous  wealth.  He  had  no  right  to 
pieroe  it  to  get  even  his  three-tenths  of  the 
oil.  If  he  chose  to  do  so,  of  every  gallon 
seven-tenths  belonged  to  the  owners  of  the 
seven-tenths  in  the  land,  because  it  had  been 
part  of  their  soil." 


But  in  Smith  v.  Sharpe,  44  N.  0.  91,  67 
Am.  Dec  574,  it  was  said:  "There  is  no 
remainderman  or  reversioner  to  be  injured, 
or  to  bring  any  action — the  whole  property  in 
fee  simple  being  in  the  plaintiff  and  defend- 
ant; the  marl  lying  in  the  earth  is  valuable  to 
no  one:  can  it  be  that  the  plaintiff,  through 
obstinacy,  or  any  other  cause,  can  deprive 
the  defendant  of  all  benefit  to  be  claimed 
from  it?  Or,  that  by  converting  the  prop- 
erty to  its  general  and  profitable  use,  he  com- 
mits a  wrong  to  his  cotenant,  and  subjects 
himself  to  an  action  df  waste?  Suppose  A 
and  B  are  tenants  in  common  of  a  tract  of 
land  which  is  in  woods — can  either  of  them, 
without  the  consent  of  the  other,  clear  a  por- 
tion of  the  land,  and  put  it  in  cultivation, 
without  becoming  a  tortfeasor?  In  the  case 
we  are  considering,  we  hold  that  the  plaintiff 
cannot  maintain  the  action,  because  as  a 
fishery,  the  land  is  neither  injured  in  value 
nor  destroyed,  but  improved.  For  the  value 
of  the  marl  removed  by  the  defendant,  he  is 
no  doubt  bound  to  account  to  the  plaintiff, 
but  not  in  this  action." 

It  has  been  held  that  a  tenant  in  common 
may  not  transfer  his  right  to  extract  min- 
erals. Thus,  in  Boston  Franklinite  Go.  v. 
Condit,  19  N.  J.  £q.  394,  it  was  said:  "So, 
if  the  ores  in  one  undivided  half  be  conveyed 
as  in  this  case,  the  cotenant  will  not  be  af- 
fected by  it,  but  'would  be  entitled  to  a  par- 
tition of  the  whole  between  him  and  his  orig- 
inal cotenant,  without  regard  to  the  rights  of 
the  grantee.  The  whole  tract  must  be  divided 
into  two  shares  equal,  not  in  quantity,  bat 
in  value;  the  ores  and  mines  on  one  part 
would  be  valued  as  against  the  meadows, 
waterpower,  or  buildings,  on  the  other  part 
And  if  the  part  containing  the  mines  or  min- 
erals were  allotted  in  partition  under  the 
acts  requiring  partition  by  lot,  or  assigned 
on  other  proceedings  to  the  cotenant,  be 
would  have  the  right  to  retain  it,  although 
the  grantee  of  the  ores  should  thereby  lose 
all  right.  His  title  as  against  such  cotenant 
is  void."  So  in  Kansas  City  Southern  R 
Co.  V.  Sandlin,'  173  Mo.  App.  384,  1.58  S.  W. 
857,  it  was  said:  "The  lessee  of  one  tenant 
in  common  has  no  right  to  mine  and  take 
mineral  ores  from  a  tract  of  land  against  the 
will  and  without  the  consent  of  the  other 
cotenant.  [17  Am.  &  Eng.  Bnc.  of  Law  (2d 
ed.)  673,  674;  Zeigler  v.  Brenneman,  237 
111.  15,  86  K.  E.  597,  599;  Moreland  v.  Strong, 
115  Mich.  211,  73  N.  W.  140;  Jackson  v. 
O'Rorke,  71  Neb.  418,  98  N.  W.  1068;  Mar- 
tens  V.  O'Connor,  101  Wis.  18,  76  N.  W.  774; 
Adam  v.  Briggs  Iron  Co.  7  Cush.  361,  368; 
St.  Louis  V.  Laclede  Gas-Light  Co.  96  Mo. 
197,  9  S.  W.  581 ;  McBeth  v.  Trabue,  69  Mo. 
642.]" 

In  MqiUana  a  statute  of  1895  provided  that 
"if  a^y  person  shall  assume  and  exercise  ex- 
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elusive  ownership  over  or  take  away,  destroy, 
lessen  in  value  or  otherwise  injure  or  abuse 
any  property  held  in  joint  tenancy  or  ten* 
aacy  in  common  the  party  aggrieved  shall 
have  hia  remedy  for  the  injury  in  the  same 
manner  as  he  would  have  if  such  joint  ten- 
ancy or  tenancy  in  common  did  not  exist." 
Under  that  act  it  was  held  that  one  tenant  in 
common  of  a  mine  was  entitled  to  enjoin  the 
other  from  operating  the  same.  Anaconda 
Copper  Min.  Co.  v.  Butte,  etc.  Min.  Co.  17 
Mont  519,  43  Pac.  024;  Bed  Mountain  Consol. 
Min.  Co.  ▼.  Esler,  18  Mont.  174,  44  Pac.  523; 
Connole  ▼.  Boston,  etc.  Consol.  Copper,  etc. 
Min.  Co.  20  Mont.  523,  52  Pac.  263.  The 
right  to  an  injunction  rested  wholly  on  the 
statute,  since  the  operation  of  the  miner  was 
held  not  to  constitute  waste.  Anaconda  Cop- 
per Min.  Co.  V.  Butte,  etc.  Min.  Co.  17  Mont. 
519,  43  Pac.  924.  Accordingly  the  right  to 
injunctive  relief  was  held  not  to  be  affected 
by  the  fact  that  the  value  of  the  mine  was 
enhanced  by  its  operation.  Harrigan  v. 
Lynch,  21  Mont.  36,  52  Pac.  642.  In  1899 
the  act  was  amended  so  as  to  give  to  a  tenant 
in  common  the  right  to  mine  the  common 
property,  subject  to  a  liability  to  account  to 
his  cotenant  for  the  latter's  share  of  the 
profits.  That  amendment,  while  it  has  been 
held  to  be  unconstitutional  as  to  cotenancies 
previously  created  (Butte,  etc.  Consol.  Min. 
Co.  V.  Montana  Ore  Purchasing  Co.  24  Mont. 
125,  60  Pac.  1039,  rehearing  denied  25  Mont. 
41,  63  Pac.  825)  is  apparently  the  law  of 
that  jurisdiction  aa  to  thoae  created  after  ita 
cnaetmait. 

BighU  and  BetnedUe  of  Cotenant, 

In  Gsnebal. 

In  case  the  removal  of  minerals  by  a  tenant 
in  common  constitutes  waste  his  cotenant  is 
entitled  to  an  injunction.  See  the  cases  cited 
in  the  preceding  subdivision.  Likewise  a  ten- 
ant in  common  in  possession  of  mining  prop- 
erty has  been  enjoined  from  converting  the 
minerals  to  his  own  use.  Binswanger  v. 
Henninger,  1  Alaska  509.  In  case  of  waste 
by  the  removal  of  minerals  the  tenant  out  of 
possession  may  sue  for  damages.  Murray  v. 
Haverty,  70  111.  318.  But  in  such  an  action 
he  cannot  have  an  accounting.  McCord  v. 
Oakland  Quicksilver  Min.  Co.  64  Cal.  134,  27 
Pae.  863,  49  Am.  Rep.  686. 

A  tenant  in  common  excluded  from  partici* 
pation  in  the  operation  of  a  mine  is  not 
entitled  to  bring  trespass,  Coleman  v.  Grubb, 
23  Pa.  St  393,  or  forcible  entry  and  de* 
tainer,  Henderson  v.  Allen,  23  Cal.  519. 

Though  the  circumstances  are  such  as  to 
warrant  an  injunction,  the  tenant  out  of  pos> 
iemton  need  not  thus  proceed,  but  may  sue 
for  an  aeeounting.  Sweeney  ▼.  Hanley,  126 
Fed.  97  61  C.  C.  A.  153< 
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The  general  rule  that  a  tenant  in  common 
out  of  possession  is  entitled  lo  an  accounting 
of  the  rents  and  profits  (see  the  note  to 
Schuster  v.  Schuster,  18  Ann.  Cas.  1078)  is 
applicable  to  a  case  where  a  mine  owned  in 
common  is  operated  by  one  of  the  tenants. 
Kahn  ▼.  Central  Smelting  Co.  102  U.  6.  641, 
26  U.  S.  (L.  ed.)  266;  Bamum  v.  Landon, 
25  Conn.  137;  Huff  v.  McDonald,  22  Ga.  131, 
68  Am.  Dec.  487 ;  Russell  v.  Merdiants'  Bank, 
47  Minn.  286,  50  N.  W.  228,  28  Am.  St.  Rep. 
368 ;  Gregg  v.  Roaring  Springs  Land,  etc.  Co. 
97  Mo.  App.  44,  70  S.  W.  920;  Cosgriff  v. 
Dewey,  164  N.  Y.  1,  58  N.  E.  1,  79  Am.  St. 
Rep.  620;  McCabe  v.  McCabe,  18  Hun  (N.  Y.) 
153;  Abbey  v.  Wheeler,  32  N.  Y.  S.  1069, 
affirming  10  Misc.  61,  30  N.  Y.  S.  874;  Early 
V.  Friend,  16  Grat.  (Va.)  21,  78  Am.  Dec. 
649;  Curtis  v.  Coleman,  22  Grant.  Ch.  (U. 
a)  561. 

As  was  said  in  McCord  v.  Oakland  Quick- 
silver Min.  Co.  64  Cal.  134,  27  Pac.  863,  49 
Am.  Rep.  686:  "We  have  said  that  the  net 
proceeds  from  the  working  of  the  mine  were 
rather  in  the  nature  of  profits  from  the  use 
than  the  result  of  the  destruction  of  the 
inheritance.  But  it  may  be  conceded,  for  the 
purposes  of  this  decision,  that  the  relation 
of  the  tenants  in  common,  under  the  circum- 
stances disclosed,  is  mm  generie,  and  their 
rights  peculiar.  That  while  the  extraction 
of  ore  fr<ftn  the  mine  by  one  tenant,  who  does 
not  exclude  his  cotenants,  is  not  waste,  and 
the  neglect  of  the  latter  to  enter  should  be 
held  an  assent  on  their  part  to  the  exclusive 
occupation  by  the  former;  yet,  because  the 
effect  of  the  exclusive  working  by  one  may 
be  to  exhaust  the  mineral,  and  the  uncer- 
tainty of  the  prospective  value  of  the  prop- 
erty may  render  it  impossible  to  make  a  just 
partition  of  it,  a  court  of  equity  should  order 
an  accounting;  holding  that,  while  it  must 
have  been  contemplated  by  the  parties  that 
the  tenant  in  occupation  should  not  be  held 
for  waste,  nor  prohibited  from  proceeding 
with  his  work  by  the  cotenants  who  do  not 
seek  to  enter,  yet  it  must^so  have  been  con- 
templated that  the  tenant  in  occupation 
should  not  appropriate  to  himself  the  entire 
profits." 

In  Irvine  v.  Hanlin,  10  Serg.  ft  R.  (Pa.) 
219,  it  was  held  that  assumpsit  would  not 
lie  to  recover  the  share  of  an  excluded  coten- 
ant in  the  profits  of  a  mine.  But  in  Winton 
Coal  Co.  V.  Pancoast  Coal  Co.  170  Pa.  St. 
437,  33  Atl.  110,  it  was  said:  ''Defendant 
has  not  sold  the  title  claimed  by  plaintiff  to 
the  coal  in  place,  but  has  mined,  sold  and 
disposed  of  the  coal  itself  in  such  manner 
that  the  same  cannot  be  recovered  by  eject* 
ment.  Nor  is  the  present  an  action  for  the 
use  and  occupation  of  the  land,  but  merely 
for  the  proceeds  of  coal  sold,  plaintiff's  title 
to  which  has  been  legally  divested ;  and,  from 
the  nature  of  the  transaction,  the  coal  thus 
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mined  and  sold  cannot  be  recovered  in  specie, 
in  any  form  of  action.  By  sustaining  this 
action,  defendant  is  not  deprived  of  any  legal 
right,  nor  prevented  from  setting  up  any  de- 
fense that  might  otherwise  be  interposed. 
On  the  contrary,  circuity  of  action  is  avoided, 
and  the  rights  of  both  parties  may  be  fully 
protected.  No  conflicting  title  to  the  coal 
that  still  remains  in  place  or  right  of  in- 
heritance will  be  tried,  inasmuch  as  the  coal 
mined,  etc.,  has  been  converted  into  money." 
If  the  person  in  possession  of  a  mine  as- 
serts sole  ownership  thereof,  one  claiming  to 
be  a  tenant  in  common  must  establish  his 
right  at  law  before  he  may  have  an  accoimt- 
ing  of  profits.  North  Pennsylvania  Coal  Co. 
y.  Snowden,  42  Pa.  St.  488,  82  Am.  Dec.  630; 
Frisbee's  Appeal,  88  Pa.  St.  144. 

Measure  of  Rbodvebt. 

Where  a  cotenant  is  excluded  from  the 
premises  and  his  ore  is  extracted  and  dis- 
posed of,  it  constitutes  a  trespass  and  the 
tenant  working  the  mine .  is  liable  for  the 
gross  value  of  the  ore.    See  the  reported  case. 

In  Sweeney  v.  Hanley,  126  Fed.  97,  61  C. 
C.  A.  153,  it  was  said:  "We  are  unable  to 
perceive  any  force  in  the  suggestion  that, 
where  the  excluded  tenant  in  common  knowa 
of  the  wilful  trespass  and  does  not  apply  for 
a  preliminary  injunction  on  oommeneing  suit, 
he  should  be  allowed  only  the  net  proceeds 
appertaining  to  his  interests." 

So  in  Foster  v.  Weaver,  118  Pa.  St.  42,  12 
Atl.  313,  4  Am.  St.  Rep.  573,  it  was  said: 
''The  relation  of  the  parties  to  each  other, 
as  cotenants  of  the  lease,  and  the  fact  that 
two  of  them  after  fraudulently  dispossessing 
the  other  may  have  continued  to  use  the 
property  as  it  probably  would  have  been  used 
if  they  had  all  remained  in  possession,  does 
not  mitigate  the  tort,  nor  qualify  the  ordi- 
nary rule  of  damages.  Cotenants  are  bound 
to  respect  the  rights  of  eacli  other  quite  as 
much  as  if  they  were  strangers  in  title." 

But  in  Bettering  v.  Nordstrom,  148  Fed. 
81,  78  C.  C.  A.  157,  it  was  held  that  the  act 
of  a  cotenant  in  possession  in  denying  his 
cotenant's  title  and  breaking  a  verbal  agree- 
ment to  do  no  mining  did  not  bring  him  with- 
in the  rule  just  stated. 

Where  the  acts  of  a  tenant  in  common  with 
respect  to  mining  property  do  not  make  him 
a  tortfeasor  as  to  his  cotenant,  he  is  bound 
to  account  only  for  the  cotenant's  aliquot 
part  of  the  net  proceeds  of  the  mining  opera- 
tion. The  rule  as  to  the  amount  recoverable 
has  however  been  variously  stated.  In  Ed- 
sall  V.  Merrill,  37  X.  J.  Eq.  114,  it  was  said 
generally  that  a  share  of  the  "net  profits" 
was  recoverable.  So  in  other  cases  it  has 
been  held  that  the  tenant  out  of  possession 
is  entitled  to  his  share  of  the  value  of  the 
mineral  extracted  le8»  the  expense  of  mining 


and  the  cost  of  the  improvements  necessary 
thereto.  Job  v.  Potton,  L.  H.  20  Eq.  (Eng.) 
84;  McCord  v.  Oakland  Quicksilver  Min.  Co. 
64  Cal.  134,  27  Pac.  863,  49  Am.  Rep.  686; 
Wolfe  V.  Childs,  42  Colo.  121,  94  Pac.  292, 
126  Am.  St.  Rep.  152;  Graham  v.  Pierce,  19 
Grat.  (Va.)  28,  100  Am.  Dec.  658;  William- 
son V.  Jones,  43  W.  Va.  562,  27  S.  E.  411, 
64  Am.  St.  Rep.  891,  38  L.R.A.  694;  McNeeley 
V.  Smith  Penn  Oil  Co.  58  W.  Va.  438,  52 
S.  E.  480;  Tipping  v.  Robbins,  71  Wis.  507, 
37  N.  W.  427. 

In  Newman  ▼.  Newman,  27  Grat.  (Va.) 
714,  the  court  referred  to  the  case  of  Graham 
y.  Pierce,  supra,  and  said:  "That  was  the 
case  of  a  lead  mine,  while  this  is  the  case 
of  an  iron  mine;  and  there  seems  to  be  no 
difference  in  principle  between  them  on  the 
subject  we  are  now  considering.  A  tenant  of 
such  property  necessarily  uses  a  part  of  the 
subject  itself,  and  may  by  such  uses  render 
the  residue  of  the  subject  of  little  or  no 
value.  It  may  be  discovered  by  explorations 
and  operations  that  the  property  is  of  great 
value,  or  the  contrary.  To  rent  it  for  a 
certain  sum,  is  to  make  a  bargain  of  specu- 
lation and  hazard,  which  is  always  objection- 
able in  such  cases,  as  it  is  almost  sure  to 
operate  unequally  on  the  parties.  Wherea:^ 
to  carry  on  operations  upon  it  for  the  joint 
and  equal  benefit  of  all  the  owners  in  propor- 
tion to  their  respective  interests  in  the  sub- 
ject, and  by  the  agency  of  persons  \  whether 
they  have  an  interest  therein  or  not)  who 
may  be  amply  compensated  for  their  trouble, 
complete  justice  will  be  done  to  all  parties- 
concerned.  It  mav  be  said  that  to  carrv  on 
the  business  required  a  capital,  which  one 
of  the  parties  did  not  have.  But  that  matter 
may  be  adjusted  by  allowing  interest  to  the 
party  who  advances  the  capital." 

In  Mallett  v.  Uncle  Sam  Gold,  etc.  Min.  Co. 
1  Nev.  188,  90  Am.  Dec.  484,  it  was  said: 
"If  one  partner  or  tenant  in  common,  after 
having  become  associated  with  his  cotenants 
in  the  development  of  the  claim,  voluntarily 
leaves  it  in  the  possession  of  his  companions, 
and  refuses  to  bear  his  proportion  of  the 
expenses  incurred  by  them  in  development  of 
the  same,  and  should  afterwards  bring  his  ac- 
tion to  recover  his  interest,  undoubtedly,  upon 
a  proper  application,  the  equity  side  of  the 
court  would  defer  his  recovery  until  he  has 
paid  his  full  proportion  of  the  expense  in- 
curred in  the  development  and  improvement 
of  the  claim;  and  on  the  other  hand,  if  he 
had  been  wrongfully  ousted  from  his  posses- 
sion or  rights,  the  persons  so  ousting  him,  or 
those  claiming  under  them,  can  acquire  no 
title  in  the  claim  adverse  to  him  short  of  the 
statute  of  limitations,  and  of  course  ooold 
not  ask  the  interposition  of  equity." 

In  other  cases  the  value  of  hie  share  of  the 
mineral  in  place  has  been  allowed  to  the 
tenant  out  of  possession  iii-  case  of  a  rightful 
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operation  of  the  mine  by  iiU  eotenaDt.  Clow- 
ser  ▼.  Joplin  Min.  Co.  4  Dill.  469,  note,  5  Fed. 
Cas.  No.  2,908a;  Johnson  v.  Kansas  Natural 
Gas  Co.  90  Kan.  565,  Ann.  Cas.  1915B  549, 
135  Pac.  589;  HcGowan  ▼.  Bailey,  179  Pa. 
St  470,  36  Atl.  325.  The  value  of  the  min- 
eral in  place  is  arrived  at  by  deducting  from 
its  value  at  the  pit  mouth  the  coet  of  sever- 
ance and  hoisting.  K^s  v.  Pittsburg,  etc. 
Coal  Co.  58  Ohio  St.  246,  50  N.  £.  911,  65 
Am.  St  Rep.  754>  41  L.R.A.  681. 

So  in  Coleman's  Appeal,  62  Pa.  St.  252,  it 
was  said:  "Here  a  tenant  in  common  exer- 
cises his  undoubted  right  to  take  the  common 
property,  and  he  has  no  other  means  of  ob- 
taining his  own  just  share  than  by  taking 
at  the  same  time  the  shares  of  his  compan- 
ions. The  value  of  the  ore  in  place  is,  there- 
fore, the  only  just  basis  of  account.  This  is 
the  same  as  the  value  of  what  is  called  ore- 
leave — ^that  is,  what  the  right  to  dig  and 
take  the  ore  is  worth.  Indeed  all  parties,  as 
welt  as  the  master  and  court  below,  seem 
eventually  to  have  settled  upon  this  basis. 
But  how  is  the  value  of  ore-leave  to  be  ascer- 
tained? It  is  evident,  in  the  nature  of 
things,  that  it  can  have  no  general  market 
price.  It  will  depend  necessarily  upon  the 
position  and  circumstances  of  each  particular 
mine,  as  well  as  on  the  character  of  the  ore. 
The  value  of  it  at  the  pit's  mouth  depends 
upon  its  quality  and  its  proximity  to  the  fur- 
nace where  it  is  to  be  used,  and  on  the  means 
of  transportation.  In  addition  to  this  the 
price  of  the  ore-leave  will  be  influenced  by 
the  expense  and  risk  of  the  process  of  mining, 
or  of  taking  it  from  its  place  to  the  pit's 
mouth.  It  is  evident  that  the  price  given  for 
ore-leave  in  other  mines  or  beds  can  afford  no 
safe  criterion,  unless  they  should  be  precisely 
similar  in  all  these  respects  to  the  one  in 
question.  As  to  the  Cornwall  ore-banks  no 
sales  had  ever  been  made  of  ore-leave.  No 
evidence  was  laid  before  the  master  as  to 
what,  in  the  opinion  of  experts,  ore-leave  in 
these  banks  would  have  commanded  in  the 
market.  The  master  arrived  at  it  by  ascer- 
taining the  market  value  of  the  ore  at  the 
pit's  mouth,  and  then  deducting  from  that 
the  cost  of  mining.  We  cannot  see  that  under 
all  the  circumstances  any  more  just  and  equi- 
table mode  could  have  been  adopted.  We  do 
not  mean  to  say  that  it  would  hold  in  any 
other  case  than  the  one  now  before  the  court 
—certainly  not  where  the  mining  is  expensive 
and  hazardous.  While  the  tenant  in  common 
of  a  coal  mine,  for  example,  must  with  gremt 
outlay  of  capital  construct  expensive  machin- 
ery, and  incur  all  the  risks  of  sueh  an  under- 
taking, the  value  of  ore-leave  or  coal  in  place 
could  not  be  ascertained  by  so  simple  a  cal- 
culation. The  usual  profits  on  capital  on- 
harked  in  such  a  hazardous  enterprifle  with 
the  proper  allowance  for  personal  skill  and 
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superintendence  would  seem  to  be  no  more 
than  fair  and  reasonable  deductions.  Cer- 
tainly any  business  man,  sitting  down  to  cal- 
culate what  he  ought  to  give  for  ore-leave, 
would  take  all  these  elements  into  considera- 
tion. Otherwise,  with  his  own  capital  and 
at  his  own  risk,  he  would  separate  the  ore 
from  its  natural  position,  and  place  it  on  the 
surface  enhanced  in  value,  for  the  benefit  of 
a  stranger.  We  leave  the  rule  in  such  a  case 
to  be  determined  when  it  arises.  But  the 
case  of  the  Cornwall  ore-banks  is  very  dif- 
ferent and  very  peculiar.  Very  little  outlay 
of  capital  was  required — ^the  wagies  of  day 
laborers  and  the  pick-axe  and  shovel,  with 
occasional  charges  of  powder  for  blaeting, 
made  up  all  that  was  to  be  provided.  The 
returns  were  immediate:  the  ore  was  removed 
to  be  used  or  sold  as  soon  as  it  loosened.  No 
personal  skill  or  superintendence  by  the  ten- 
ants in  common  was  shown,  and  whatever 
was  necessary  was  hired  and  allowed  in  the 
coet  of  mining.  Besides  upon  the  determina- 
tion of  the  master  and  the  court  below  on  the 
subject  of  interest,  and  which  for  this  and 
other  reasons  we  think  was  right,  the  pro- 
ceeds of  value  of  the  ore  in  the  hands  of  the 
defendants,  who  took  more  than  their  propor- 
tion, remained  in  their  possession  to  be  de- 
ployed by  them  as  capital  without  charge." 
Compare  Barton  Coal  Co.  v.  Cox,  39  Md.  1, 

17  Am.  Rep.  525,  wherein  the  value  of  the 
mineral  'as  severed  was  apparently  allowed 
without  deduction. 

In  several  Pennsylvania  cases  it  has  been 
held  that  under  some  circumstances  the  roy- 
alty currently  paid  for  the  privilege  of  work- 
ing similar  mines  in  that  vicinity  affords  the 
measure  of  the  allowance  to  which  the  tenant 
in  common  out  of  possession  is  entitled. 
Thus  in   Fulmer's  Appeal,   128   Pa.  St.  24, 

18  Atl.  493,  15  Am.  St.  Rep.  662,  the  court, 
distinguishing  the  decision  in  Coleman's  Ap- 
peal, supra,  said:  "The  whole  tendency  of 
the  opinion  was  to  show  that  there  was  no 
substantial  difference  between  the  value  of 
the  ore  in  place  and  its  value  at  the  pit's 
mouth,  except  the  mere  cost  of  digging  and 
of  removing  it  from  the  one  place  to  the 
other.  This,  added  to  the  fact  that  there 
never  had  been  any  sales  of  ore-leave  at  the 
Cornwall  banks,  and'  no  proof  of  the  opinions 
of  experts  as  to  what  such  ore-leave  was 
worth,  impelled  the  adoption  of  the  principle 
upon  which  the  value  of  the  ore-leave  was 
determined.  There  was  in  fact  no  other 
method  which  could  have  been  adopted  in 
that  case  under  the  evidence  on  the  record. 
In  the  present  case,  it  is  only  necessary  to 
note  the  fact  that  abundant  evidence  was 
given  as  to  the  value  of  the  royalty  or  slate- 
leave  in  this  particular  quarry,  by  very  expe- 
rienced persons  who  knew  it  well  and  had 
long  been  engaged  in  the  same  business;  and 
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the  further  fact  that  the  value  of  the  slate 
on  the  bank  included,  in  addition  to  the  cost 
of  severance  and  removal,  the  cost  also  of 
splitting,  dressing  and  piling  the  roofing 
slate,  and  splitting  the  school  slate  and  man- 
tel and  blackboard  stock.  In  addition  to 
this,  personal  skill  and  superintendence  were 
required.  As  to  the  roofing  slate  the  whole 
profit  of  manufacture  thus  enters  into  its 
cost  on  the  bank,  and  a  portion  of  that  profit 
enters  into  the  cost  of  the  school  slate  and 
other  stock.  It  follows,  that  if  the  method 
adopted  by  the  master  is  pursued,  the  plain- 
tiff would  recover,  in  addition  to  the  real 
value  of  the  slate  in  place,  a  share  of  the 
profits  of  carrying  on  the  business  without 
being  subject  to  the  risks  or  possible  losses 
which  might  accrue,  and  this  we  think  would 
not  be  just  and  equitable."  See  to  the  same 
effect  Schreibcr  v.  National  Transit  Co.  21 
Pa.  Co.  Ct.  657;  Mcintosh  v.  Ropp,  233  Pa. 
St.  497,  82  Atl.  949. 

A  tenant  in  common  out  of  possession  seek- 
ing an  accounting  for  his  share  of  mineral 
removed  by  a  person  prospecting  under  a  con- 
tract with  the  CO  tenant  is  not  bound  by  the 
royalty  contract  made  with  the  prospector  or 
limited  to  a  recovery  of  his  share  thereof.  He 
is  entitled  to  recover  to  the  same  extent  as 
if  the  mining  had  been  done  by  the  cotenant 
in  person.  Dettering  v.  Nordstrom,  148  Fed. 
81,  78  C.  C.  A.  157;  Chase  v.  Savage  Silver 
Min.  Co.  2  Nev.  9;  Mercur  v.  State  Line,  etc. 
R.  Co.  171  Pa.  St.  12,  32  Atl.  1126;  Tipping 
V.  Bobbins,  71  Wis.  607,  37  N.  W.  427. 

In  the  application  of  the  rule  heretofore 
discussed  allowing  to  a  cotenant  out  of  pos- 
session the  net  value  of  his  share  of  the  ore, 
the  burden  is  on  the  tenant  in  possession  to 
show  the  amount  of  the  expense  of  mining. 
Dettering  v.  Nordstrom,  148  Fed.  81,  78  C. 
C.  A.  157;  Johnson  v.  Kansas  Natural  Gas 
Co.  90  Kan.  565,  Ann.  Cas.  1915B  549,  135 
Pac.  689. 

The  tenant  out  of  possession  is  chargeable 
with  those  expenses  only  by  way  of  setroff 
against  his  share  of  the  ore  produced.  He 
cannot  be  held  to  a  personal  liability.  Fro- 
wenfeld  ▼.  Haatings,  134  Cal.  128,  66  Pac. 
178;  Nenman  ▼.  Dreifurst,  0  Colo.  228,  11 
Pac.  98;  Stickley  v.  Mulrooney,  36  Colo.  242, 
87  Pae.  547,  118  Am.  St.  Rep.  107;  Wolfe 
V.  Childs,  42  Colo.  121,  94  Pac.  292,  126  Am. 
St.  Rep.  152.  And  see  Rico  Redaction,  etc. 
Co.  Y.  Musgrave,  14  Colo.  79,  23  Pac.  468. 


V. 


STATE  OF  KANSAS  EX  EEL. 


United  States  Supreme  Court — ^November  26, 

1917. 


946   V.   a.   154f   88   8.   Ot.   66. 


Waters  and  Watereonrses  —  Riparian 
Biehts  —  Owaerakip  of  Bed  of 
Stream. 

A  territorial  statute  enacted  in  1859  (LawA 
1859,  c.  121),  adopting  the  common  lavr  of 
England,  did  not  give  a  subsequent  patent 
from  the  United  States  covering  riparian 
lands  the  effect  of  a  grant  to  the  thread  of 
the  stream,  and  created  no  constitutional  ob- 
stacle to  a  subsequent  decision  of  the  state 
court  that  the  fact  of  navigability,  rather 
than  the  ebb  and  flow  of  the  tide,  excluded 
riparian  ownership  of  river  beds. 

JndicUl  Notice  —  EaTlsabiUty  of 
Stream. 

Whether  a  state  supreme  court  in  a  man- 
damus proceeding  should  take  judicial  notici' 
that  the  principal  river  of  the  state  is  navi- 
gable at  the  capital  of  the  state  is  a  question 
of  state  law,  and  the  Federal  Supreme  Court 
cannot  pronounce  its  action  in  taking  judi- 
cial notice  thereof  erroneous;  there  being  no 
constitutional  right  to  a  trial  by  jury. 

[See  12  Ann.  Cas.  928.] 

Waters  and  'Wateroovrsea  —  Bight  to 
Take  Sand  from  Bed  of  Stream. 

That  sand  in  the  bed  of  a  navigable  stream 
is  migratory,  or  liable  to  be  shifted,  does  not 
change  its  character  while  at  rest  upon  th-- 
river  bed,  as  respects  the  right  of  the  8tat<' 
to  require  payment  from  persons  taking  sand 
from  the  bed  of  the  stream. 

[See  note  at  end  of  this  case.] 

Same. 

That  there  is  a  public  right  to  take  sand 
from  a  navigable  stream  does  not  hinder  the 
state  from  collecting  for  the  good  of  tho 
whole  public  a  charge  from  those  individuals 
taking  sand  and  thereby  withdrawing  it  from 
public  access. 

[See  note  at  end  of  this  case.] 

Error  to  Supreme  Court  of  Kanena. 

Actiim  for  mandamua.  S.  M.  Brewster, 
Attorney  Qeneral,  relator,  and  State  Treas- 
urer, defendant.  Norman  8.  Wear,  impleaded 
aa  Wear  Sand  Company,  and  F.  D.  Fowler 
made  parties.  Judgment  for  relator.  Wear 
and  Fowler  bring  error.  The  facta  are  stated 
In  the  opinion.     AimicsD. 


FrtmoiB  0.  Dinm9y  for  plaintiffs  in  error. 
J.  Ll  Hunt  for  defendant  in  error. 


WEAR  r. 

[155]  HoucES,  J. — 'Hiis  is  a  petition  for 
mandamus  to  require  the  Treasurer  of  the 
State  to  transfer  certain  funds  from  a  special 
account  to  the  general  reTenue  funds  of  the 
State,  so  that  they  can  be  used  for  paying  the 
expenses  of  government.  The  money  in  ques- 
tion was  collected  under  the  State  Laws  of 
1913,  c.  259,  requiring  payment  of  ten  per  cent 
of  the  market  value  on  the  river  bank  of  sand 
taken  by  private  persons  or  corporations  from 
the  bed  of  atreama  subject  to-  the  control  of 
the  State.  It -was  paid  by  the  plaintiffs  in 
error  for  sand  taken  from  the  Kansas  River 
at  Topeka,  and  it  was  kept  as  a  separate  fund 
because  the  plaintiffs  in  error  paid  it  under 
duress  and  protest  and  claimed  the  right  to 
recoTer  it  before  it  should  lose  its  identity  by 
the  transfer  demanded.  Under  the  state  pro- 
cedure the  plaintiffs  in  error  were  made  par- 
ties and  came  in  and  set  up  title  to  the  fund. 
The  Supreme  Court  of  the  State  overruled 
[156]  the  claim  and  directed  the  issue  of  the 
peremptory  writ. 

This  case  was  decided  on  a  motion  to  quash 
the  answers;  the  allegations  of  which,  so  far 
as  now  material,  may  be  summed  up  as  fol- 
lows. In  1869  the  Territorial  Legislature  of 
Kansas  enacted  that  the  Territorv  should  be 
governed  by  the  common  law  of  England, 
which  still  remains  the  law  of  the  State. 
On  October  1,  1860,  the  United  States  con- 
veyed land  adjoining  the  Kansas  River  to 
the  predecessor  in  title  of  the  plaintiffs  in 
error,  and,  as  the  tides  do  not  ebb  and  flow 
in  the  river,  they  allege  that  the  conveyance 
carried  title  to  the  middle  of  the  stream;  that 
they  were  the  owners  of  the  sand  dredged 
from  the  same ;  that  to  enforce  the  provisions 
of  the  Act  of  1913  against  them  would  in- 
fringe the  Fourteenth  Amendment,  and  that 
they  paid  the  sums  exacted  under  protest  and 
duress,  the  circumstances  of  which  are  de- 
tailed. The  fiver  was  meandered  on  both 
sides  by  the  surveys  of  the  United  States  up 
to  above  this  land,  and  with  the  Missouri  and 
Mississippi  constitutes  an  open  and  unob- 
structed water  way  from  the  up  stream  end 
of  the  meander  lines  to  the  Qulf  of  Mexico 
and  the  high  seas.  But  the  plaintiff  in  error 
Fowler,  while  adopting  this  allegation,  alleges 
that  it  is  not  and  never  has  been  a  navigable 
stream,  and  in  1864  the  Kansas  Legislature 
made  a  declaration  to  that  effect.  There  fol- 
low allegations  that  the  sand  is  migratory, 
And,  in  short,  of  the  nature  of  animals  feme 
*HMifra«,  and  that  ever  since  the  admission  ' 
of  the  State  the  persons  within  it  have  taken 
the  sand  as  of  common  right.  The  presence 
of  the  sand  ia  alleged  to  interfere  with  the 
use  of  the  stream  for  its  proper  purpose  of 
navigation  as  a  valuable  commercial  highway, 
the  river  being  alleged  to  be  a  public  highway 
the  use  of  which,  including  the  right  to  take 
>Mid,  belongs  to  the  people  in  the  State.    It 
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also  is  suggested  that  if  the  court  should 
entertain  jurisdiction  and  determine  the  ques- 
tions of  fact  arising  in  the  proceeding  the 
[157]  plaintiffs  in  error  would  be  deprived  of 
the  equal  protection  of  the  laws  contrary  to 
the  Constitution  of  the  United  States. 

The  argument  of  the  plaintiffs  in  error  does 
not  need  a  lengthy  response  or  a  statement 
of  all  the  answers  that  might  be  made  to  it. 
It  was  said  that  the  territorial  statute  gave 
to  the  patent  of  the  United  States  the  effect 
of  a  grant  ad  filum  aqiLoe.  But  this  attrib- 
utes to  detailed  and  precise  an  effect  to  a 
general  provision  of  law.  We  should  be  slow 
to  believe  that  a  State  beginning  its  organized 
life  with  an  express  adoption  of  the  common 
law  of  England  stood  any  differently  from  one 
where  the  common  law  was  assumed  to  prevail 
because  the  citizens  were  of  English  descent. 
Therefore  when  the  Supreme  Court  of  Kansas 
regards  the  principle  of  the  common  law  to  be 
that  the  fact  of  navigability,  not  the  specific 
test  of  navigability  convenient  for  England, 
is  what  excludes  riparian  ownership  of  river 
beds,  it  is  impossible  for  us  to  say  that  the 
territorial  statute  even  purports  to  give  great- 
er rights.  The  Genesee  Chief  v.  Fitzliugh,  12 
How.  443,  13  U.  S.  (L.  ed.)  1058,  had  been 
decided  before  the  Territorial  Act  of  1859  was 
passed,  and  as  was  observed  by  Mr.  Justice 
Bradley  in  Barney  v.  Keokuk,  94  U.  S.  324, 
24  U.  S.  (L.  ed.)  224,  after  that  decision  there 
seemed  to  be  no  sound  reason  for  adherin<r  to 
the  old  rule  as  the  proprietorship  of  the  beds 
and  shores  of  waters  held  navigable  by  that 
case.  See  further  Shively  v.  Bowlby,  152 
U.  S.  1,  58.  14  S.  a.  648,  38  U.  S.  (L.  ed.) 
331,  352;  Kansas  v.  Colorado,  206  U.  S.  46, 
93,  94,  27  §.  Ct.  656,  61  U.  S.  (L.  ed.)  956, 
973;  Donnelly  v.  U.  S.  228  U.  S.  243, 261,  Ann. 
Cas.  1913E  710,  33  S.  Ct.  449,  57  U.  S.  (L.  ed.) 
820,  828.  We  think  it  too  plain  for  extended 
argument  that  the  Territorial  Act  created  no 
constitutional  obstacle  to  the  present  decision 
of  the  Kansas  court. 

Then  it  was  said,  if  navigability  in  fact  is 
the  test,  the  plaintiffs  in  error  were  entitled 
to  go  to  a  jury  on  that  fact,  as  it  was  in  1860, 
the  date  of  the  original  grant,  and  the  Su- 
preme Court  of  the  State  was  not  entitled  to 
take  judicial  notice  that  the  river  was  navi- 
gable at  Topeka.  [158]  But  there  is  no  con- 
stitutional right  to  trial  by  jury  in  such  a 
case,  and  If  a  state  court  takes  upon  itself 
to  know  without  evidence  whether  the  princi- 
pal river  of  the  State  ia  navigable  at  the  cap- 
ital of  the  State  we  oertainly  cannot  pro- 
nounce it  error.  In  this  aspect  it  is  a  ques- 
tion of  state  law.  Donnelly  v.  U.  S.  228  U.  S. 
243,  262,  Ann.  Cas.  1913E  710,  33  S.  Ct.  449, 
57  U.  S.  (L.  ed.)  820,  828.  See  Archer  v. 
Greenville  Sand,  etc.  Co.  233  U.  S.  60,  68, 
69,  34  S.  Ct.  567,  58  U.  S.  (L.  ed.)  850,  853. 
The  fact  is  of  a  kind  that  should  be  estab* 
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liBhed  once  for  all,  not  perpetually  retried. 
The  court  had  too,  in  favor  of  its  decision,  the 
circumstance  that  the  stream  was  meandered 
in  the  original  surveys;  the  decisions  of  its 
predecessors;  Wood  v.  Fowler^  26  Kan.  682, 
40  Am.  Rep.  330;  Topeka  Water  Supply  Co. 
V.  Potwin,  43  Kan,  404,  413,  23  Pac.  578; 
Johnston  v.  Bowersock,  62  Kan.  148,  61  Pac. 
740;  Kaw  Val.  Drainage  Dist.  v.  Missouri 
Pac.  R.  Co.  99  Kan.  188,  202,  161  Pac.  937; 
Kaw  Val.  Drainage  Dist.  v.  Kansas  City 
Southern  R.  Co.  87  Kan.  272,  275,  123  Kan. 
991;  Kansas  City  Southern  R.  Co.  v.  Kaw 
Val.  Drainage  Dist.  233  U.  S.  75,  34  S.  Ct.  564, 
58  U.  S.  (L.  ed.)  857;  legislation  of  the 
State;  Private  Laws  of  1858,  c.  30,  §  4,  c.  34; 
1860,  c.  20,  §  3,  etc.;  and  of  the  United 
State;  Private  Laws  of  1858,  c.  30,  §  4,  c.  31, 
§  4,  c.  34;  1860,  c.  20,  §  3,  etc.;  and  of  the 
United  States;  Act  of  May  17,  1886,  c.  348,  24 
Stat.  57;  Act  of  January  22,  1894,  c.  15,  28 
Stat.  27;  Act  of  July  1,  1898,  c.  546,  30  Stat. 
597,  633,  etc.;  and  the  assent,  so  far  as  it  goes, 
of  this  court;  Kansas  City  Southern  R.  Co. 
V.  Kaw  Val.  Drainage  Dist.  233  U.  S.  75,  77, 
34  S.  Ct  564,  58  U.  S.  (L.  ed.)  857,  858,  not 
to  speak  of  the  allegations  in  the  answers  of 
the  Wear  Sand  Company,  adopted,  notwith- 
standing his  denial  of  navigability,  by  Fow- 
ler, the  other  plaintiff  in  error  before  this 
court. 

llie  allegation  that  the  sand  is  migratory 
and  belongs  to  wlioever  may  reduce  it  to  pos- 
session, and  the  allegation  of  the  public  right, 
are  inconsistent,  of  course,  with  the  claim  of 
title  and  hardly  consistent  with  the  allegation 
that  it  is  got  by  dredging.  But  the  fact  that 
it  is  liable  to  be  shifted  does  not  change  its 
character  while  at  rest  upon  the  river  bed, 
and  if  there  were  the  public  right  alleged,  it 
would  not  hinder  the  State  from  collecting, 
for  the  good  of  the  whole  public,  a  charge 
from  those  individuals  who  withdraw  it  [159] 
from  public  access.  We  see  nothing  in  the 
case  of  the  plaintiffs  in  error  that  requires 
further  answers  that  might  be  made,  or  dis- 
cussion at  greater  length. 

Judgment  affirmed. 

NOTE. 

The  reported  case  upholds  the  validity  of  a 
state  statute  imposing  a  royalty  on  the  tak- 
ing of  sand  from  the  bed  of  a  navigable  stream 
within  the  state.  In  so  holding  the  court 
affirms  the  decision  in  State  ▼.  Akers,  whieh 
is  reported,  with  a  note  on  the  right  to  take 
sand,  gravel  or  the  like  from  the  bed  of  a 
navigable  stream,  in  Ann.  Caa.  1916B  at  page 
543. 
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New  York  Court  of  Appeals^-May  2,  1916. 
218  K.  r.  140;  112  N.  E.  913. 

Vemdor  and  PvrcliAser  —  Bvildisc  Be- 
■trictioiia  —  Validity. 

Restrictive  building  covenants  are  not  in- 
valid as  against  public  policy. 

[See  21  Am.  St.  Rep.  485;  95  Am.  St.  Bep. 
219.] 

Effeet    of    RestHotiom    —    Subsequent 


Restrictive  building  covenants  are  valid 
and  enforceable  in  law  and  in  equity,  and  all 
the  lots  covered  thereby  are  subject  to  an 
incumbrance,  requiting  occupation  in  accord- 
ance therewith,  binding  upon  every  subtf- 
quent  purchaser  having  notice  of  the  plan, 
even  though  his  legal  title  is  unrestricted. 

Effect  om  Public  Service  Corporation. 

Under  Const,  art.  1,  §  6,  declaring  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  rights  based 
on  restrictive  building  covenants  are  property 
rights  which  cannot  be  taken  for  a  public  use 
without  just  compensation,  and  which  make 
direct  and  compensational  damages  which 
otherwise  would  be  consequential  and  non- 
compensational. 

[See  note  at  end  of  this  case.] 

Same. 

The  owner  of  a  tract  of  land  laid  it  out  on 
a  map  in  lots  fronting  on  streets,  and,  as  an 
inducement  to  purchasers,  sold  them  by  deeds, 
covenanting  that  no  building  or  structure  for 
any  business  purpose  whatsoever  should  be 
erected  on  the  premises.  Defendant  railroad 
purchased  lots  running  across  the  entire 
southern  part  of  the  tract  subject  to  such  re 
strictions  opposite  the  lots  of  one  of  the 
plaintiffs  and  adjacent  to  the  premises  of  the 
other,  and  built  its  railway  across  such  lands 
partly  on  an  embankment  and  partly  in  an 
open  cut,  and  operated  on  its  tracks  many 
fast  electric  trains  daily.  It  is  held,  in  an 
action  to  restrain  the  maintenance  of  taeh 
structure  and  the  operation  of  the  road,  that 
defendant  had  violated  the  covenant,  and  that 
plaintiffs  were  entitled  to  dankagee,  a  **build- 
ing  or  structure*'  beinff  in  the  widest  sense 
anything  constructed  that  is  erected  by  art 
and  fixed  upon  or  in  the  soil  composed  of 
different  pieces  connected  together  and  de- 
signed for  permanent  use  in  the  position  in 
which  it  is  ^o  fixed,  and  to  "erect,"  meaning  not 
only  to  raise,  but  also  to  build  or  construct 

[See  note  at  end  of  this  case.] 
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In  snch  case,  the  plaintlifB*  right  is  meas* 
ured  by  the  depreciation  in  the  valae  of  their 
land,  including  such  depreciation  as  will  be 
nutained  by  reason  of  the  use  to  which  the 
defendant  puts  ito  property,  the  difference  in 
value  between  their  land  with  and  without 
the  railroad. 

[See  note  at  end  of  this  case.] 

Flynn  v.  New  York,  etc.  B.  Co.  160  N.  Y. 
App.  Div.  907;  affirmed. 

Brady  v.  New  York,  eta,  R.  Co,  160  N.  Y. 
App.  Div.  906,  affirmed. 

Appeals  from  Appellate  Division  of  Su- 
preniie  Court,  Second  Judicial  Department. 

Actions  by  Michael  W.  Flynn,  plaintiff, 
against  New  York,  Westchester  and  Boston 
Railway  Company  et  al.,  defendants,  and  by 
Edwin  B.  Brady,  plaintiff,  against  New  York, 
Westchester  and  Boston  Railway  Company 
et  al.,  defendants.  Judgments  for  plaintiffs. 
Defendant  named  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affibme3>. 

Louis  Marshall  and  George  8.  Graham  for 
appellant. 

Edicin  L.  Kalish  and  Charles  A.  Kdliah  for 
respondents. 

[143]  PouxD,  J. — In  1906  one  Prince  owned 
a  tract  of  land  in  the  city  of  New  Rochelle, 
Westchester  county,  which  he  laid  out  on 'a 
map  in  one  hundred  and  fourteen  lots  front- 
ing on  streets.  As  an  inducement  to  prospec- 
tive purchasers  and  in  pursuance  of  a  plan 
to  restrict  the  lots  against  nuisances  and 
trades  and  make  it  exclusively  a  residence 
district,  all  of  the  lots  thus  laid  out  were  sold 
and  conveyed  by  deeds  containing  the  follow- 
ing covenants:  "And  the  said  party  of  the 
second  part  does  covenant  and  agree  that  the 
grant  and  conveyance  as  aforesaid  shall  be 
subject  to  the  following  covenants,  conditions 
and  restrictions,  which  shall  be  binding  upon 
them,  their  heirs,  executors,  legal  representa- 
tives and  grantees  of  the  respective  parties. 

[144]  "That  the  said  party  of  the  second 
part  shall  not  build  or  permit  to  be  built  on 
said  premises  any  house  or  dwelling  of  a  value 
less  than  $4,500  or  being  less  than  two  and 
one-half  stories  in  height,  or  of  the  style 
known  as  'flat  roof.' 

*'No  part  of  said  premises  shall  be  used  for 
any  Hospital,  Insane,  Inebriate  or  other 
A^lum,  public  or  private,  or  cemetery  or 
place  of  buriaL 

"No  building  or  structure  for  any  tusinesa 
purpose  whatsoever  shall  he  erected  on  said 
premises, 

"No  part  of  any  structure  erected  shall  be 
within  fifteen  feet  of  any  street  or  street  line 
upon  which  the  lot  or  lots  abut,  except  the 
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steps,  which  may  project  a  reasonable  distance 
beyond  the  structure. 

"No  dwelling  shall  be  erected  on  any  plot 
less  than  two  lots. 

*'No  part  of  any  barn,  stable  or  other  struc- 
ture or  structures  of  any  kind  or  description 
erected  upon  said  premises  shall  be  within 
sixty  feet  of  the  line  of  the  street  or  avenue 
on  which  the  lots  front,  or  within  twenty-five 
feet  of  any  side  street;  nor  shall  there  be 
erected  on  any  part  of  said  lot  any  slaughter- 
house, smith  shop,  forge,  furnace,  steam  en- 
gine, brass  foundry,  nail,  iron  or  other  foun- 
dry, or  any  manufactory  of  gunpowder,  glue, 
varnish,  vitriol,  ink,  turpentine,  or  for  the 
tanning,  dressing  or  preparing  skins,  hides  or 
leather,  or  any  manufactory  whatever;  or  any 
ale  house,  brewery,  distillery,  saloon,  liquor 
store,  hotel,  or  inn,  or  livery  stable,  or  any 
other  obnoxious,  dangerous  or  offensive  busi- 
ness <^  trade  or  any  building  of  the  character 
or  description  known  as  a  tenement  house. 
There  shall  be  no  toilet  outhouse  of  any  kind 
or  description  upon  the  premises.  No  closed 
fence  shall  be  erected  on  said  premises,  except- 
ing on  the  rear  line  thereof,  and  that  no  fence 
shall  be  erected  on  said  premises  more  than 
four  feet  high,  excepting  on  the  rear  line 
thereof. 

''No  poultry  shall  be  kept  upon  any  part 
of  the  premises  [145]  unless  such  poultry  is 
retained  or  inclosed  in  proper  runs  or  in- 
closures. 

''It  being  understood  and  agreed  that  said 
covenants  and  conditions  shall  run  with  the 
land,  and  shall  be  enforceable  both  as  cove- 
nants and  conditions,  with  the  right  of 
re-entry  in  case  of  breach  thereof." 

Appellant  purchased  from  Prince's  grantees 
lots  numbered  from  1  to  38  inclusive,  running 
across  the  entire  southern  part  of  the  tract, 
subject  to  the  above  restrictions.  Respondent 
Flynn  purchased  lots  107  and  108,  on  which 
he  has  erected  a  house  directly  across  the 
street  from,  appellant,  and  the  respondent 
Brady  purchased  lots  39-42  inclusive,  imme- 
diately adjacent  to  appellant's  premises.  The 
railway  of  appellant  was  built  across  the 
restricted  lands  owned  by  it,  partly  on  an 
embankment  25  feet  above  the  surface,  which 
is  next  to  the  Brady  lots,  aud  partly  in  an 
open  cut,  17  feet  in  depth,  which  is  in  front 
of  the  Flynn  property.  The  railroad  is 
equipped  as  high  speed  electric,  operating 
many  trains  daily,  and  its  maintenance  and 
operation  render  respondents'  property  less 
valuable  than  it  would  be  if  appellant's  prop- 
erty were  used  exclusively  for  private  dwell- 
ing purposes. 

These  actions  were  instituted  to  restrain 
the  appellant  from  constructing  and  operating 
its  road  across  said  lots,  but  at  the  time  of 
the  trial  the  railroad  was  in  operation.  The 
judgments  appealed  from  restrain  the  main- 
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tenance  by  the  appellant  of  its  erections  and 
structures  upon  the  restricted  land  owned  by 
it  and  the  operation  of  its  road,  unless  ap- 
pellant pays  Flynn  $3,370  and  Brady  $2,000 
respectively,  as  damages  by  reason  of  its  vio- 
lation of  the  restrictive  covenants. 

Appellant  contends  ( 1 )  that  the  restrictive 
covenants  upon  which  respondents  rely  are, 
so  far  as  they  prohibit  the  construction  and 
operation  of  a  railroad,  against  public  policy 
and  void,  and  (2)^  that  they  do  not  by  the  lan- 
guage used  prohibit  the  constructiim  or  opera- 
tion of  a  railroad. 

[146]    The    constitutional   provision    **nor 
shall  private  property  be  taken  for  public  use 
without   just   compensation"    (Const.   N.   Y. 
art.  1,  §  6 ) ,  brings  us  at  once  to  the  inquiry 
as  to  whether  the  rights  of  respondents  based 
on   such   restrictive   covenants   are   property 
rights,  for  no  public  policy  can  exist  which  is 
contrary  to  the  fundamental  law.    Resfrictive 
building    covenants    have    been    consistently 
recognized  as  valid  and  enforceable  in  law  and 
in  equity,  and  it  has  been  held  that  all  the 
lots  covered  thereby  are  subject  to  an  incum- 
brance   requiring    occupation    in    accordance 
with  the  plan,  which  is  binding  upon  each 
subsequent   purchaser   having   notice   of   the 
plan,  even  though  his  legal  title  is  unrestrict- 
ed.   Tallmadge  v.  East  River  Bank,  26  N.  Y. 
105;  Korn  v.  Campbell,  192  N.  Y.  490-496, 
85  N.  E.  687,  127  Am.  St.  Rep.  925,  37  L.R.A. 
(N.S.)  1.    The  public  service  corporation,  ex- 
ercising the  right  of  eminent  domain,  has  the 
advantage  over  the  private  person  or  corpora- 
tion in  that  it  cannot  be  kept  ofiF  the  premises 
entirely,  but  may  enter  the  restricted  district 
and  destroy  its  exclusive  character  upon  mak- 
ing  just   compensation   for   property   rights 
thus  taken.    It  is  said  in  Columbia  College 
V.  Lynch,  70  N.  Y.  440,  446,  26  Am.  Rep.  616, 
that  building  restrictions  "have  never  been 
regarded  as  impolitic."    It  follows  that  they 
cannot  be  taken  and  destroyed  without  just 
compensation.     The  distinction .  suggested  in 
U.  S.  V.  Certain  Lands,  112  Fed.  622;  affd. 
»uh  nom.  Wharton  v.  U.  S,  153  Fed.  876,  83 
C.  C.  A.  68,  between  acts  done  by  private  in- 
dividuals for  their  own  benefit  and  working 
injurious    consequences,    and    acts,    perhaps 
equally  injurious,  done  for  a  public  purpose 
in  the  execution  of  a  public  duty,  amounts 
only  to  this; — for  the  private  use,  rights  thus 
created   cannot   be   lawfully  taken;    for  the 
public  use,  they  may  be  taken,  but  only  for 
just  compensation.     Wallace  v.  Clifton  Land 
Co.  92  Ohio  St.  349,  110  N.  E.  940.     These 
restrictive  covenants  create  a  property  right 
and  make  direct  and  compensational  the  dam- 
ages which  otherwise  would  be  consequential 
and    noncompensational.      Radcliif    [147]    v. 
Brooklyn,  4  N.   Y.   195,   53  Am.  Rep.   367; 


Uline  V.  New  York  Cent.  etc.  R.  Co.  101  N.  Y. 
98,  4  N.  E.  636,  64  Am.  Rep.  661.  No  matter 
how  unpleasant  a  neighbor  the  railroad  may 
prove,  if  it  takes  no  property  by  j^vsical 
appropriation  it  is  not  chargeable  with  dim- 
ages  for  impaired  values  due  only  to  prox- 
imity. But  something  in  the  nature  of  an 
easement  of  privacy  over  another's  land  may 
be  acquired  by  covenant  in  order  that  one 
may  live  apart  from  the  disagreeable  sights 
and  sounds  of  business  if  one  desires,  and  if 
that  right  has  a  value  and  the  railroad  sub- 
tracts a  portion  thereof  by  building  on  the 
restricted  land,  it  is  difiScult  to  conceive  why 
compensation  should  not  follow.  Story  t. 
New  York  EL  R.  Co.  90  N.  Y.  122,  43  Am. 
Rep.  J46. 

The  appellant  has  violated  the  restrictJTe 
agreement  by  "erecting  a  building  or  other 
structure  for  business  purposes."  A  building 
or  a  structure  is,  in  the  widest  sense,  any- 
thing constructed^  i,  e,,  erected  by  art  and 
fixed  upcHi  or  in  the  soil,  composed  of  different 
pieces  ccmnected  together  and  designed  for 
permanent  use  in  the  position  in  which  it  is  so 
fixed.  To  erect  means  not  only  to  raise  but 
also  to  build  or  construct.  Century  Diction- 
ary. •  "A  thing  constructed''  may  thus  be  the 
equivalent  in  meaning  of  "a  building  erected." 
We  are  not  now  dealing  with  a  penal  statute 
where  formal  niceties  of  meaning  are  invoked 
in  behalf  of  personal  liberty.  People  v.  Rich- 
ards, 108  N.  Y.  137,  15  N.  E.  371,  2  Am.  St. 
Rep.  573.  To  say  that  the  construction  of 
the  railroad,  whether  above,  on  or  below  the 
surface  of  the  ground,  is  not  within  the  in- 
hibition of  the  restrictive  covenants  is  to  say 
that  it  is  enough  to  keep  the  word  of  promise 
to  the  ear  and  that  the  surrounding  circum- 
stances must  not  be  allowed  to  aid  in  ascer- 
taining the  fair  expressed  intent  of  parties  to 
a  contract. 

The  right  of  the  property  owner  is  meas- 
ured by  the  depreciation  in  value  which  his 
land  sustains,  including  such  depreciation 
as  will  be  sustained  by  reason  of  the  use  to 
which  the  railroad  puts  its  property,  the 
difference  in  value  between  his  land  with  and 
without  the  railroad  [148]  in  operation. 
South  Buffalo  R.  Co.  v.  Kirkover,  176  N.  Y. 
301,  68  N.  E.  366.  The  railroad  and  its  use 
in  violation  of  the  restrictive  covenants  may 
not  be  separated  in  considering  the  effect  upon 
the  owner.  The  rule  for  assessing  damages 
applied  herein  seems  to  have  been  correct  and 
the  amount  of  the  award  presents  no  question 
of  law. 

The  judgments  should  be  affirmed,  with 
costs. 

WiUard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Cuddeback,  Hogan  and  Cardozo,  JJ.,  concur. 

Judgments  affirmed. 


FLYNN  V.  NEW 


XOTE. 


BvllfUas  BestHotioii  or  RestriotiTe 
Aipreememt  as  Bindins  Publio  or 
Pablie  Service  Corporation. 

Cfenerally, 

It  seems  to  be  the  rule  that  a  building  re- 
EtrictioD  or  restrictive  agreement  is  not  so  far 
binding  on  the  public  or  on  a  public  service 
corporation  as  to  prevent  the  condemnation  of 
the  restricted  land  or  to  prevent  its  use  for 
a  purpose  for  which  it  might  have  been  con- 
demned. See  Ward  v.  Cleveland,  etc.  R.  Go. 
92  Ohio  St.  471,  112  N.  E.  507.  And  see  the 
cases  cited  throughout  this  note.  But  there 
is  some  conflict  of  authority  as  to  the  right 
of  the  persons  interested  in  the  enforcement 
of  the  covenant  to  compensation  or  damages 
for  an  interference  with  their  right  to  the  con- 
tinnance  of  the  restriction  by  the  taking  of 
the  restricted  lands.  See  the  following  sub- 
division of  this  note. 

In  Hayes  v.  Waverly,  etc.  R.  Co.  51  N.  J. 
Eq.  345,  27  Atl.  648,  it  appeared  that  certain 
lots  were  conveyed  under  a  deed  making  the 
property  subject  to  the  restriction  that  the 
''premises  shall  not  be  used  for  the  purpose 
of  a  slaughterhouse  or  manufactory  of  fer- 
tilizers, glue,  vitriol,  or  any  other  purpose 
that  shall  be  a  nuisance  or  detrimental  to  the 
surrounding  property  of  the  party  of  the  first 
part,  this  restriction,  however,  is  to  be  held 
not  to  apply  to  a  railroad  on  the  level  of  the 
adjoining  streets."  Part  of  the  lots  by  mesne 
conveyances  became  the  property  of  a  railroad 
company  which  laid  a  track  over  it.  Subse- 
quently the  track  was  taken  up  and  the  com- 
pany proceeded  to  erect  an  embankment  on 
which  the  railroad  was  to  be  laid.  The  orig- 
inal grantor  of  the  property  filed  a  bill  pray- 
ing for  an  injunction  to  restrain  the  operation 
of  the  railroad  on  the  embankment,  and  for 
general  relief.  Discussing  the  right  of  the 
complainant  to  relief,  the  court  said:  "The 
question  arises  whether  an  elevated  railroad 
is  within  the  inhibition  of  the  stipulation  in 
question.  Slaughterhouses  and  manufac- 
tories of  fertilizers,  glue  and  vitriol  are  ex- 
pressly within  it  and  so  also  are  nuisances. 
A  railroad  is  not  within  any  of  these  de- 
Kriptions.  Ejcisting  under  authority  of  law 
it  is  not  a  nuisance.  The  remaining  forbidden 
Qse  is  'a  purpose  detrimental  to  the  surround- 
ing property.'  Is  the  erection  and  operation 
of  the  elevated  railroad  such  a  use?  This 
question  must  be  answered  in  view  of  the  sav- 
ing clause  at  the  end  of  the  stipulation,  for 
the  intention  of  the  parties  to  the  stipulation, 
losnifested  by  the  whole  instrument,  is  the 
tiring  to  be  ascertained.  That  dause  excludes 
&  railroad  on  the  level  of  the  adjoining 
streets.  The  question,  then,  is  reduced  to 
tliis,  whether  an  elevated  railroad,  as  distin- 
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guished  from  a  railroad  upon  the  level  of  the 
street^  is  detrimental  to  surrounding  property 
in  that  locality.  The  bill  charges  that  it  is 
because  the  locality  is  suitable  only  for  resi- 
dential purposes.  It  may  be  that  the  reason 
given,  as  applied  to  the  particular  locality 
in  question,  in  view  of  its  peculiar  conditions 
and  the  proposed  use  of  the  elevated  railroad, 
will  not  support  the  charge.  The  charge,  how« 
ever,  upon  this  demurrer,  which  does  not 
specially  attack  it,  is  sufficient.  The  demurrer 
admits  the  charge  in  its  full  force,  and  that 
admission  must  stand  upon  this  argument, 
even  though  we  may  be  able  to  conceive  of 
circumstances  which  would  destroy  the  reason 
upon  which  it  is  based.  I  think  that  the  bill 
presents  a  meritorious  case  within  the  juris- 
diction of  this  court.  It  is  obvious  that  the 
court  must  act  by  injunction,  and  it  may  be 
well  here  to  say,  in  view  of  the  fact  that  in- 
junction is  asked  to  stay  an  important  public 
work,  that  it  is  the  general  practice  of  a  court 
of  equity  in  such  case  either  to  withhold  its 
final  decree  until  opportunity  may  be  given 
the  parties  to  agree  upon  proper  compensation 
for  the  complainants'  right,  or,  that  failings 
until  opportunity  may  be  had  to  take  the 
right  by  proceedings  in  condemnation  (Story 
V.  New  York  El.  R.  Co.  [90  N.  Y.  122] 
supra) ;  or  if  for  any  reason  that  may  not  be 
done,  to  itself  ascertain  the  value  of  the  right 
to  be  protected,  and  decree  that  unless  within 
a  certain  time  that  value  be  paid  to  the  com- 
plainants, the  inhibited  use  shall  be  re- 
strained." 

In  Duncan  v.  Central  Pass.  R.  Co.  85  Ky. 
525,  4  S.  W.  228,  it  appeared  that  the  owner 
of  land  made  a  plot  of  it  in  which  it  was 
laid  out  in  lots.  He  believed  that  the  lots 
would  sell  best  for  residences  and  his  plan, 
was  to  confine  them  to  that  use.  He  conveyed 
several  lots  under  a  deed  restricting  their 
use  for  building  other  than  dwelling  houses. 
The  lots  were  subsequently  conveyed  to  a 
street  railway  company  which  later  began- 
the  er^ion  of  a  station  thereon.  In  the 
meantime  the  owner  had  conveyed  all  the- 
lots  adjoining  the  first  mentioned  lots,  to- 
other persons,  by  deeds  not  containing  any  re- 
strictions, but  he  still  retained  some  lots 
which  he  had  mortgaged.  In  a  suit  in  equity 
by  the  trustee  in  the  mortgage  to  enforce  the- 
covenant,  it  was  held  that  no  relief  should 
be  given  as  the  owner  had  put  it  out  of  his. 
power  to  carry  oiit  his  plan  of  using  the  prop- 
erty for  residential  purposes  only. 

Bight  to  Damages* 

Several  cases  support  the  rule  that  build- 
ing restrictions  or  restrictive  agreements -are 
not  binding  on  the  public  or  on  a  public  serv- 
ice corporation  possessing  the  right  of  emi- 
nent domain  to  the  extent  of  denying  that 
persons  otherwise  entitled  to  have  them  en- 
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forced  may  have  compeDsation  for  the  loss  of 
the  right.  Wharton  v.  U.  S.  163  Fed.  876,  83 
C.  C.  A.  68,  affirming  U.  S.  v.  Certain 
Lands,  112  Fed.  622;  Wallace  v.  Clifton 
Land  Co.  92  Ohio  St.  349,  110  N«  E.  940; 
Doan  V.  Cleveland  Short  Line  R.  Co.  92 
Ohio  St.  461,  112  N.  E.  505;  Ward  v.  Cleve- 
land R.  Co.  92  Ohio  St.  471,  112  N.  E.  607. 
See  also  Hayes  v.  Waverly,  etc.  R.  Co.  61 
N.  J.  Eq.  346,  27  Atl.  648. 

In  Doan  v.  Cleveland  Short  Line  R.  Co. 
supra,  the  court  said:  ''The  case  at  bar, 
.  .  .  is  one  at  law,  in  which  plaintiff  seeks 
to  recover  compensation  by  way  of  damages 
resulting  from  the  taking  of  an  alleged  prop- 
erty right  which  she  claims  to  have  had  in  the 
lots  of  the  defendant,  a  railroad  company 
organized  under  the  laws  of  the  state  and 
possessing  the  right  of  eminent  domain.  It  is 
the  owner  of  a  number  of  lots  in  the  allotment 
and  at  the  time  of  the  commencement  of  this 
action  was  building  a  railroad  on  and  over  its 
property.  It  was  devoting  these  lots  to  a 
public  use.  If  plaintiff  is  entitled  to  compen- 
sation by  way  of  damages  by  reason  of  the  use 
of  this  property  by  the  railroad  company,  a 
right  must  grow  out  of  the  covenant  in  the 
deeds  of  the  allotter  and  the  general  plan 
adopted  which  restrict  the  use  of  the  property 
to  residence  purposes.  If  such  restriction  is 
not  to  be  construed  as  preventing  the  use  of 
the  property  for  public  purposes,  then  of 
course  there  is  no  violation  on  the  part  of 
the  defendant,  and  it  follows  that  no  recov- 
ery can  be  had.  If,  on  the  other  hand,  it  is 
to  be  construed  as  prohibiting  the  use  of  the 
property  for  any  purpose  other  than  that  of 
residences,  it  would  prevent  a  public  use  of 
the  lots  and  thereby  defeat  the  right  of  emi- 
nent domain.  No  covenant  in  a  deed  restrict- 
ing the  real  estate  conveyed  to  certain  iises 
and  preventing  other  uses  can  operate  to  pre- 
vent the  state,  or  any  body  politic  or  cor- 
porate having  the  authority  to  exercise  the 
right  of  eminent  domain,  from  devoting  such 
property  to  a  public  use.  The  right  of  emi- 
nent domain  rests  upon  public  necessity,  and 
a  contract  or  covenant  or  plan  of  allotment 
which  attempts  to  prevent  the  exercise  of  that 
right  is  clearly  against  public  policy  and  is 
therefore  illegal  and  void.  Plaintiff's  right 
to  compensation,  if  it  exists,  must  be  based 
upon  the  restrictive  covenant  in  the  deeds 
and  the  general  plan  adopted.  To  give  to 
plaintiff  this  right  we  would  be  compelled  to 
recognize  a  right  existing  under  what  we 
hold  to  be  an  invalid  restriction.  .  .  .  W'e 
are  constrained  to  the  conclusion  that  re- 
strictive covenants  in  deeds  or  a  general  plan 
for  the  improvement  of  an  allotment  cannot 
be  construed  to  prevent  the  use  of  the  lots  for 
public  purposes,  and  as  against  the  state  or 
any  of  its  agencies  which  are  vested  with 
the  right  to  eminent  domain  are  illegal  and 
void,  confer  no  property  right  and  cannot  be 
the  basis  of  a  claim  for  damages." 


In  Wharton  v.  U.  S.  153  Fed.  876,  83  C.  C. 
A.  68,  affirming  U.  S.  v.  Certain  Lands,  112 
Fed.  622,  it  appeared  that  a  portion  of  % 
tract  of  land  was  conveyed  by  a  deed  contain- 
ing the  following  provision :  '*This  deed  is  on 
condition  that  no  slaughterhouse,  smith  shop, 
steam  engine,  furnace,  forge,  bone-boiling  es- 
tablishment, iron  or  brass  foundry,  no  manu- 
factory of  chemicals  of  any  description,  of 
gas,  soap,  fish  guano,  fish  oil,  kerosene  or 
other  oil,  no  brewery,  distillery,  bar,  ale  house, 
drinking  saloon,  or  other  place  for  the  manu- 
facture, compounding  or  selling  of  any  kind 
of  intoxicating  liquors  in  any  manner  or  form, 
shall  ever  be  erected,  located,  used,  or  suffered, 
in  or  upon  any  part  of  said  granted  land; 
and  that  no  other  noxious,  dangerous  or  of- 
fensive trade  or  business  whatever  shall  ever 
be  done,  carried  on  or  permitted  in  or  upon 
said  land  or  any  part  thereof."  Subsequently 
the  land  was  sfibjected  to  a  condemnation  pro- 
ceeding by  the  federal  government  for  the 
purpose  of  "the  location,  construction  and 
prosecution  of  works  for  fortification  and  coast 
defense."  In  the  proceeding  a  claim  was  filed  by 
owners  of  other  parts  of  the  same  tract  which 
were  subject  to  the  same  provisions.  The  claim- 
ants asserted  that  the  rights  of  restriction  in 
the  lands  taken  were  appurtenant  to  their 
estate  as  "negative  easements"  for  the  destruc- 
tion of  which  they  were  entitled  to  compen- 
sation. Denying  relief,  it  was  held  that  the 
right  of  the  claimants  was  not  an  easement 
and  that  the  conditions  in  the  deeds  were 
not  to  be  construed  as  having  reference  to 
ordinary  public  works,  or  the  incidents 
thereof. 

The  rule  deducible  from  the  reported  case 
appears  to  be  that  a  building  restriction  or 
restrictive  agreement  is  not  binding  on  a  pub- 
lic service  corporation  possessing  the  right 
of  eminent  domain  to  the  extent  that  it  may 
be  kept  off  the  restricted  premises  entirely: 
but  the  corporation  may  enter  the  restricted 
district  and  destrov  its  exclusive  character  on 
making  compensation  for  the  rights  taken. 
It  is  also  held  that  the  building  of  a  railroad 
is  a  violation  of  a  restrictive  agreement 
against  the  erection  of  "a  building  or  other 
structure  for  business  purposes"  and  that 
compensation  therefor  would  be  awarded. 
Compare  Antes  v.  Manhattan  R.  Co.  116  X. 
Y.  S.  697,  wherein  a  suit  was  brought  for  an 
injunction  and  to  recover  damages  for  breach 
of  covenants.  Holding  that  no  ground  for 
relief  was  shown,  the  court  said :  "It  is  con- 
tended by  the  plaintiff  that,  although  the  de- 
fendants operate  their  railway  upon  their  o^ 
land,  she  is  entitled  to  damages  by  reason  of 
a  covenant  against  offensive  establishments. 
While  it  is  true  that  plaintiff  and  defendants 
derived  title  to  their  respective  lands  from  ft 
common  predecessor  in  title,  and  although  the 
covenant  is  referred  to  in  several  convevanoes, 
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yet  in  a  number  of  deeds  prior  to  and  since 
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the  road  waa  oonstnicted  no  reference  is  made 
to  the  eovenant.  It  appears,  however,  in  the 
deed  irooi  Bartela  to  tlie  plaintiff,  executed  in 
1905.  At  that  time,  not  only  had  the  road  been 
in  operation  for  about  eighteen  yean,  but  the 
property  in  the  immediate  neighborhood  had 
been  changed  to  a  factory  aection  and  ceaaed 
to  be  used  for  residential  purposes.  To  at- 
tempt to  enforce  a  covenant  of  this  kind  under 
these  circumstances  would  be  inequitable.  As 
to  the  damages  either  to  the  fee  or  rental 
value  of  plaintiff's  property  by  reason  of  the 
operation  of  the  road,  the  plaintiff  haa  failed 
to  make  out  a  case.  Plaintiff's  expert  (Swart- 
wottt)  testified  that  manufactories  were  com- 
ing in  the  neighborhood  right  along  from 
1875  to  the  present  time,  and  that  the  South- 
ern boulevard,  both  north  and  soutJi  sides, 
from  Alexander  avenue  west,  is  a  manufactur- 
ing center.  It  is  apparent  that  whatever 
change  took  place  in  the  neighborhood  cannot 
be  ascribed  to  the  operation  of  the  defendants' 
railroad.*' 

In  Matter  of  New  York,  etc.  R.  Co.  151  App. 
Div.  50,  135  N.  i.  S.  234,  it  was  held  that  a 
covenant  restricting  the  use  of  land  to  resi*- 
dential  purposes  did  not  preclude  the  oon- 
stmction  of  a  railroad  pursuant  to  statutory 
authority. 


O'&EAR 

▼. 

SABTAIN  ET  AL. 

Alabama  Supreme  Court — June  30,  1015. 
193  Ala.  27  S;  69  So.  if  if  4. 


Mmateipal  Corporationa  —  Debt  Limit 
—  Effect  of  Ezeeeding  liimit  —  Valid- 
ity of  Tax  for  Payment. 

Const.  1901,  §  224,  provides  that  no  county 
shall  become  indebted  in  an  amount,  includ- 
ing present  indebtedness,  greater  than  three 
and  one-half  per  cent  of  the  assessed  value 
of  the  property  therein.  Section  215  pro- 
vides that  no  county  shall  levy  a  greater  rate 
of  taxation  in  any  one  year  than  one-half  of 
one  per  cent.  It  is  held  that  section  215  con- 
fers no  right  to  levy  taxes  to  pay  an  indebted- 
ness incurred  in  excess  of  the  limitation  fixed 
by  section  224. 

[See  44  Am.  St.  Rep.  242.] 

Coaipmtatioit  of  Indebtedneaa  —  Inter- 
est  OB  Obligations. 

Under  Const  1901,  §  224,  providing  that 
no  county  shall  become  indebted  in  an 
nmount,  including  present  indebtedness, 
^ater  than  three  and  one-half  per  cent  of 
the  assessed  value,  the  words  "become  in- 
Ado.  Cas.  1918B. — 38. 


debted"  contemplate  that,  in  calculating  the 
amount  of  indebtedness,  the  face  value  of  the 
county's  obligation  and  accrued  interest 
thereon  must  be  included,  but  not  interest 
not  yet  due. 

[See  note  at  end  of  this  case.] 

Unissned  Bonda. 

Under  Const.  1901,  §  224,  limiting  th« 
amount  to  which  a  county  may  be  indebted 
to  three  and  one-half  per  cent  of  the  assessed 
valuation  of  the  property,  road  bonds  not 
issued  cannot  be  counted  as  a  present  indebt- 
edness. 

Time  aa  of  WUoli  ladobtodnoaa  la  Com- 
puted. 

In  determining  whether  a  county  has  ex- 
ceeded its  debt  limit,  the  validity  of  a  con- 
templated issue  of  bonds  depends  on  the  con- 
dition of  the  indebtedness  at  the  time  of 
issuance,  and  not  upon  its  condition  at  the 
•time  of  the  election  authorizing  the  same. 

Injnnetiona  —  Approbonaiom  of  Injwj. 

An  injunction  should  not  be  iaaued  upon 
the  mere  apprehension  of  the  complainant 
that  some  illegal  act  would  be  done. 
Oonntios    —   Diaerotioa    of    Oftoem    — 

Control  hj  Injnmotion* 

Equity  has  no  power  to  control  the  discre- 
tion of  county  commissioners  in  the  conduct 
of  the  county's  business. 

Appeal  from  Law  and  Equity  Court,  Walker 
eounty:  Sowell,  Judge. 

Action  by  Martin  O'Rear,  plaintiff,  against 
C.  M.  Sartain  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Aitismed. 

Ernest  Laoy  for  appellant. 
Davia  d  Fite  and  Gray  d  Wiggins  for  ap- 
pellees. 

[276]  Thomas,  J.— Appellant  filed  this  bill, 
praying  that  appdlees,  as  members  of  the 
court  commissioners  of  Walker  county,  be 
enjoined  from  letting  contracts  for  the  con- 
struction of  four  steel  bridges.  A  temporary 
injunction  was  granted  on  the  filing  of  the 
bill.  Appellees  filed  their  anawer  under  oath, 
and  moved  the  dissolution  of  the  injunction. 
On  the  hearing,  submission  was  had  upon  the 
bill  as  amended,  and  afiidavits  supporting  the 
same,  together  with  the  answer  of  the  appel- 
lees and  the  affidavit  of  the  judge  of  probate 
in  support  of  the  answer.  From  the  decree 
dissolving  the  injunction  the  appeal  is  taken. 

The  bill  as  amended  alleges  that  the  last 
assessed  value  of  the  taxable  property  of 
Walker  county,  Ala.,  "for  the  tax  year  1914, 
does  not  exceed  the  sum  of  $12,600,000;" 
"that  the  total  outstanding  indebtedness  of 
the  county  amounts  to  $290,250,  not  including 
interest  warrants;"  that  said  interest  war- 
rants were  on  the  court  house  debt,  and 
amounted,  at  the  time  of  the  filing  of  the  bill, 
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to  $100,477.50;  that  interest  warrants  out- 
standing on  the  bridge  debt  of  the  county 
amounted  to  the  sum  of  $22,322.06.  The  in- 
terest [277]  warrants  are  payable  annually, 
and,  as  shown  by  the  exhibits  to  the  affidavit 
of  the  county  treasurer,  have  not  matured. 
It  is  further  alleged  that  there  remain  unsold 
$150,000  of  the  authorized  county  road  bonds, 
and  that  if  said  bonds  are  sold  this  year,  as 
is  contemplated  by  the  court  of  county  com- 
missioners, the  indebtedness  of  the  county 
will  be  increased  to  the  sum  of  $413,560.80, 
not  including  the  interest  debt  of  the  county 
on  said  bridge  warrants  and  road  bonds.  It 
is  further  alleged  that  by  the  act  approved 
August  2,  1907,  three-fifths  of  all  special 
taxes,  except  special  school  taxes,  collected 
for  Walker  county,  Ala.,  belong  to  the  public 
road  fund  of  said  county,  and  no  part  of 
same  is  authorized  to  be  spent,  except  in  con- 
structing and  maintaining  the  public  roads 
of  the  county,  except  that  $2,000  of  such 
taxes  may  be  annually  used  for  repairs  to 
public  bridges,  and  the  remaining  three-fifths 
of  said  special  taxes  so  collected  each  year 
have  been  set  aside  as  a  fund  with  which  to 
meet  the  payments  of  the  courthouse  war- 
rants, and  that  practically  all  of  this  two- 
fifths  of  said  special  taxes  is  required  to  pay 
courthouse  warrants  as  they  respectively  ma- 
ture; that  after  the  payment  of  maturing 
courthouse  warrants,  and  of  demands  for 
building  and  maintaining  the  public  roads  of 
the  county  there  is,  and  will  be,  nothing  left 
of  this  special  tax  fund  with  which  to  pay 
debts  incurred  for  the  construction  of  bridges 
already  built  or  to  be  built;  "that  there  is  no 
fund  out  of  the  money  collected  by  the  county 
out  of  which  payments  can  be  made  for 
bridges,  except  the  general  fund  of  the  coun- 
ty ;  and  that  it  requires  all  of  the  money  paid 
into  said  general  fund  to  meet  the  expenses 
of  the  county,  outside  of  payments  of  the 
courthouse  debt  and  money  appropriated  to 
the  said  road  fund  of  the  county." 

[278]  The  respondents  aver  "that  the 
amount  of  the  interest  warrants  referred  to 
in  the  bill  does  not  constitute  an  outstanding 
indebtedness  against  the  county  within  the 
meaning  of  the  constitutional  limitation,**  and 
"that  there  remains  unsold  $150,000  of  the 
county's  road  bonds;'*  but  they  deny  that 
respondents  "are  making  efforts  at  this  time  to 
sell  such  bonds,  and  allege  that  said  amount 
is  not  an  outstanding  debt  against  Walker 
county.**  And  respondents  deny  that  the 
building  of  the  proposed  bridges  entail  an 
expense  of  $125,000  on  the  county,  averring 
that,  on  the  contrary,  such  bridges  can  be 
constructed  at  a  cost  of  not  exceeding  $75,000. 
They  further  aver  that  the  present  indebted- 
ness of  the  county  is  $262,805,  and  that,  as 
under  the  Constitution  and  laws  of  Alabama 
the  county  is  authorized  to  incur  an  indebt- 


edness of  approximately  $437,500,  the  indeb^ 
edness  to  be  incurred  by  the  construction  of 
the  proposed  bridges  will  not  increase  tbe 
total  indebtedness  of  the  county  to  the  consti- 
tutional maximum,  but  that  the  present  in- 
debtedness and  said  proposed  indebtedness  for 
bridges  will  not  aggregate  in  excess  of  $350,- 
000 — a  sum  of  $187,500  less  than  said  con- 
stitutional maximum.  The  respondents  deny 
that  "there  will  be  nothing  left  of  the  special 
road  and  bridge  and  general  funds  of  Walker 
county  out  of  which  to  pay  for  the  bridges 
mentioned  in  said  bill,  but  allege  that  Walker 
county  will  be  amply  able  to  meet  its  present 
indebtedness  and  the  additional  indebtedness 
incurred  by  the  building  of  said  bridges/' 

A  county's  authority  to  "become  indebted" 
is  limited  by  section  224  of  the  Constitution. 
Thif«  provision,  peculiar  to  the  Constitution 
of  1901,  is  as  follows:  "No  county  shall  be- 
come indebted  in  an  amount  including  present 
indebtedness  greater  than  three  and  [279]  one- 
half  per  centum  of  the  assessed  value  of  the 
property  therein:  Provided,  this  limitation 
shall  not  affect  any  existing  indebtedness  in 
excess  of  such  three  and  one-half  per  centum, 
which  has  already  been  created  or  authorized 
by  existing  law  to  be  created :  Provided,  that 
any  county  which  has  already  incurred  a  debt 
exceeding  three  and  one-half  per  centum  of  tbe 
assesped  value  of  the  property  therein,  shall 
be  authorized  to  incur  an  indebtedness  of  one 
and  a  half  per  centum  of  the  assessed  value 
of  such  property  in  addition  to  the  debt  al- 
ready existing.  Nothing  herein  contained 
shall  prevent  any  county  from  issuing  bonds, 
or  other  obligations,  to  fund  or  refund  any 
indebtedness  now  existing  or  authorized  by 
existing  laws  to  be  created.** 

To  properly  understand  section  224.  it  must 
be  construed  in  connection  with  215,  which 
provides  that:  "No  county  in  this  state  shall 
be  authorized  to  levy  a  greater  rate  of  taxa- 
tion in  any  one  year  on  the  value  of  the  taxa- 
ble property  therein  than  one-half  of  one  per 
centum:  Provided,  that  to  pay  debts  exist- 
ing on  the  6th  day  of  December.  1875,  an 
additional  rate  of  one-fourth  of  one  per 
centum  mav  be  levied  and  collected,  which 
shall  be  appropriated  exclusively  to  the  pay- 
ment of  such  debts  and  the  interest  thereon: 
Provided,  further  that  to  pay  any  debt  or  lia- 
bility now  existing  against  any  county,  in- 
curred for  the  erection,  construction,  or  main- 
tenance of  the  necessary  public  buildings  or 
bridges,  or  that  may  hereafter  be  creatwl  for 
the  erection  of  necessary  public  building:;, 
bridges,  or  roads,  (a)  any  county  may  Ie^7 
and  collect  one-fourth  of  one  per  centum,  as 
may  have  been  or  may  hereafter  be  authorized 
by  law,  which  taxes  so  levied  and  collected 
shall  be  applied  exclusively  to  the  purposes 
for  which  the  same  were  so  levied  and  col- 
lected.** 
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[280]  (1)  On  counties  having  "become  in- 
debted in  an  amount,  including  indebtedness, 
greater  than  three  and  one-half  per  centum 
of  the  assessed  value  of  the  property  therein/' 
section  215  can  confer  no  right  to  levy  taxes 
to  pay  an  indebtedness  incurred  in  excess  of 
the  limitation  placed  by  section  224.  To  de- 
termine whether  a  county  would  "become  in- 
debted" in  an  amount  exceeding  the  constitu- 
tioDal  limitation,  add  the  aggregate  amount 
of  the  proposed  contract  to  the  county's  pres- 
ent indebtedness,  and  if  the  sum  of  the  con- 
tract for  the  proposed  improvement  and  the 
total  present  indebtedness  of  the  county  is 
beyond  the  constitutional  limitation,  the  an- 
nual tax  is  denied,  to  the  extent  of  the  ex- 
cess. Hagan  v.  Limestone  CoUnty,  160  Ala. 
544,  562,  49  So.  417,  37  L.R.A.(N.S.)  1027; 
Brown  v.  Gay-Padgett  Hardware  Go.  188  Ala. 
423,  66  So.  161. 

(2)  The  question  to  be  determined  is: 
The  meaning  of  the  words  "become  indebted,'' 
as  used  in  section  224  of  the  Constitution. 
Is  it  principal  and  accrued  interest,  or  is  it 
principal  and  aU  interest;  that  is,  interest 
accrued  and  to  accrue  between  the  date  of  in- 
curring the  debt  and  the  date  the  principal  is 
to  mature?  Constitutions  are  the  result  of 
popular  will,  and  their  words  are  understood 
ordinarily  as  used  in  the  sense  that  such 
words  convey  to  the  popular  mind.  6  Am. 
k  Eng.  Enc.  of  Law  (2d  ed.)  924,  925.  The 
words  "become  indebted"  were  used  in  section 
224  of  the  Constitution  in  the  ordinarv  and 
popular  sense,  and  a  natural  and  common- 
sense  construction  must  be  given  them. 

The  case  of  Gunter  v.  Hackworth,  182  Ala. 
205,  62  So.  101,  is  cited  as  authority  for  the 
proposition  that  the  word  "debt"  is  to  be  so 
delined  as  to  embrace  [281]  unmatured  inter- 
ejit.  The  use,  in  the  opinion,  of  the  words, 
"The  prohibition  against  indebtedness  is  gen- 
erally construed  to  apply  to  indebtedness  in 
all  forms,  however  incurred,  or  for  whatever 
purpose,"  however,  did  not  decide  this  ques- 
tion. The  decision  in  the  Gunter-Hackworth 
Case  turned  on  the  question  whether  certain 
warrants  that  were  issued  for  the  rebuilding 
of  the  court  house  exceeded  the  constitutional 
limitation.  The  precise  question  before  us 
was  presented  in  Hagan  v.  Limestone  County, 
supra.  The  bill  sets  out  an  itemized  state- 
ment of  the  proposed  increased  indebtedness 
against  which  injunction  was  sought  as: 

"Total  principal,  $69,000.00;  interest,  $15,- 
989.00;  grand  total,  $74,989.00." 

Mr.  Justice  Denson,  for  the  court  said: 
"We  are  also  of  the  opinion,  and  so  hold,  that 
the  amount  to  be  considered,  in  determining 
whether  the  debt  exceeds  the  limitation,  is 
the  aggregate  amount  of  the  contract.  Cul- 
bertson  v.  Pulton,  127  111.  30,  18  N.  E.  781 ; 
Beard  v.  Hopkinsville,  95  Ky.  239,  24  S.  W. 
872,  23  L.R.A.   402,  44  Am\   St.   Rep.  222; 


Salem  Water  Co.  v.  Salem,  5  Ore.  30;  Prince 
V.  Quincy,  128  111.  443,  21  N.  E.  768;  Earles  v. 
Wells,  94  Wis.  286,  68  N.  W.  964,  59  Am.  St. 
Rep.  886.  Adding  the  $69,000,  which  the 
contract  provides  shall  be  paid  for  the  court- 
house to  the  present  indebtedness,  carries  the 
total  indebtedness  of  the  county  greatly  be- 
yond the  constitutional  limitations."  Hagan 
V.  Limestone  County,  160  Ala.  544,  563,  49 
So.  417,  37  L.R,A.(X.S.)   1027. 

On  page  558  of  160  Ala.  on  page  421  of  49 
So,  in  Hagan's  Case,  the  distinction  is  made 
between  the  principal  debt  and  the  interest. 
Interest  is  defined  as  a  premium  for  the  use 
of  money,  usually  reckoned  as  [282]  a  per- 
centage, and  necessarily  invokes  the  idea  of  a 
continuing  liability  as  its  foundation.  Ther« 
can  be  debt  without  interest,  but  no  interest 
without  a  debt.  Interest  is  regarded  as  in- 
cidental to  the  debt.  Principal  is  always 
debt;  interest  is  an  accessory  to  the  principal. 
The  principal  is  the  fixed  sum;  the  accessory 
is  a  constantly  accruing  one.  The  former  is 
the  basis  or  substance  from  which  the  latter 
arises,  and  on  which  it  rests.  Howe  v.  Brand- 
ley,  19  Me.  36;  Doe  v.  Warren,  7  Greenl. 
(Me.)  48;  Du  Belloix  v.  Waterpark,  1  Dowl. 
&  R.  16,  16  E.  C.  L.  12 ;  Brewster  v.  Wakefield, 
1  Minn.  352,  355,  69  Am.  Dec.  343. 

In  Brown  v.  Gay-Padgett  Hardware  Co. 
supra,  it  was  held  that,  though  a  county  has 
reached  its  constitutional  debt  limit,  it  is 
nevertheless  bound  to  pay  its  ordinary  current 
obligations,  and  may,  for  this  purpose,  antici- 
pate revenues  actually  assessed  and  payable 
for  the  year  in  which  the  obligations  in- 
curred. The  court  said  of  the  words  "in- 
debted" and  "indebtedness:"  "It  is  clear  that, 
if  they  are  to  be  understood  in  their  broadest 
signification,  the  effect  of  section  224  would 
be,  only  to  inhibit  further  indebtedness  when 
the  prescribed  limit  is  reached,  but  also  to 
practically  forestall  all  municipal  action;  for 
certainly  neither  a  county  nor  a  city  govern- 
ment could  proceed  for  a  single  day  .  .  . 
without  incurring,  for  some  period  of  time, 
debts  or  liabilities.  .  .  .  The  Constitution 
could  not,  in  reason  and  common  sense,  have 
fntendtul  anv  such  result." 

This  question  in  another  form  was  prac- 
tically passed  upon  by  our  court.  Chief  Justice 
Stone  writing  the  opinion,  in  Gibbons  v.  Mo- 
bile, etc.  R.  Co.  36  Ala.  410.  It  was  there 
contended  by  the  appellant  that  in  making  the 
contract  the  city  authorities  [283]  had  trans- 
cended the  power  conferred  upon  them,  in 
this:  That  whereas  the  statute  only  author- 
iKcd  them  to  aid  In  the  construction  of  the 
railroad  by  the  issue  of  city  bonds,  in  the 
amount  not  exceeding  $1,000,000,  yet  they 
had  in  fact  issued  bonds  and  coupons  amount- 
ing to  over  $2,000,000.  Judge  Stone  replied 
that:  "This  argument  is  more  specious  than 
solid.    The  bonds  are  for  the  precise  sum  of 
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,000,000;  nor  more,  no  less.  These  bonds 
mature  at  various  times  from  1  to  25  years. 
The  excess  over  $1,000,000  consists  in  obliga- 
tions, in  the  shape  of  coupons,  to  pay  the 
interest  on  the  said  $1,000,000,  until  such 
time  or  times  as  the  principal  of  the  bonds 
shall  be  paid.  This,  we  think,  is  in  strict 
conformity  with  the  spirit  of  the  statute, 
which  evidently  contemplated  that  the  bonds 
sliould  be  interest-bearing,  and  therefore  mar- 
ketable. Anything  less  would  not  have  fur- 
nished $1,000,000  of  aid  to  the  railroad." 
36  Ala.  439. 

Similar  questions  have  arisen  in  other 
states,  under  Constitutions  and  legislative 
enactments,  and  the  courts  in  construing 
6uch  provisions,  have  announced  conclusions 
similar  to  that  we  have  reached.  In  Durant 
V.  Iowa  County,  1  Woolworth  69,  8  Fed.  Cas. 
No.  4,189,  Justice  Miller  said  that  the  real 
debt  incurred  by  the  county  is  the  principal 
sum  named  in  the  bonds.  The  coupons  at- 
tached to  the  bonds  are  promises  to  pay  the 
annual  installments  of  interest.  Their  form, 
and  the  fact  that  they' may  be  detached  from 
the  principal  obligation,  does  not  change  their 
character.  They  do  not  form  part  of  the  debt, 
any  more  than  would  a  provision  for  inter- 
est yet  to  accrue,  incorporated  in  the  body  of 
the  bond. 

"If  the  defendant's  counsel  were  correct  in 
his  position,  the  bonds  when  issued  were  legal, 
because  it  is  [284]  not  pretended  that  the 
amount  secured  by  them  exceeded  the  5  per 
centum  of  the  value  of  the  taxable  property 
in  the  county;  but  by  lapse  of  time,  as  the 
interest  has  become  due  and  remained  unpaid, 
they  and  their  incidents,  the  coupons,  have 
become  illegal.  The  absurdity  is  manifest." 
8  Fed.  Cas.  No.  4,189.    . 

In  Finlayson  v.  Vaughan,  54  Minn.  331,  56 
N.  W.  49,  it  was  held  that  in  determining  the 
amount  of  indebtedness  that  mav  be  incurred 
within  the  5  per  cent  of  the  assessment,  the 
par  value  of  the  bonds  to  be  issued  is  alone 
considered,  and  not  the  interest  which  may 
subsequently  grow  thereon  by  the  terms 
thereof.  Mr.  Justice  Pollock  declared  in 
Kelly  V.  Cole,  63  Kan.  385,  65  Pac.  672,  that 
the  unearned  interest  coupons  attached  to 
municipal  bond's,  are  not  ^'bonded  indebtedness 
actually  existing,"  within  the  legislative 
meaning,  and  intent  as  expressed  in  said  act, 
and  may  not  be  included  in  the  amount  for 
which  refunding  bonds  may  be  issued.  In 
Ashland  v.  Culbertson,  103  Ky.  161,  44  S.  W. 
441,  the  court  declared  that,  imder  the  con- 
stitutional limitation  of  the  indebtedness  that 
cities  and  towns  were  authorized  to  contract: 
**T}ie  term  'indebtedness,'  as  used  in  the 
Constitution,  was  not  interest  ...  to  in- 
clude future  interest.  The  lawmakers  were 
not  looking  at  the  incident  of  the  indebted- 
ness, but  to  the  indebtedness  proper." 


So  the  Supreme  Court  of  WiBconun  and 
Illinois  have  held,  in  Herman  v.  Oconto,  110 
Wis.  660,  86  N.  W.  681 ;  Crogster  v.  Bayfield 
Co.  99  Wis.  1,  74  N.  W.  635,  77  N.  W.  167; 
Rice  V.  Milwaukee,  100  Wis.  516,  76  N.  W. 
341 ;  Stone  v.  Chicago,  207  111.  492,  510,  69 
N.  E.  970,  and  Blanchard  v.  Benton,  109 
111.  App.  678. 

In  Epping  v.  Columbus,  117  6a.  263,  43 
S.  £.  803,  this  question  was  exhaustively  re- 
viewed and  many  authorities  [285]  collected, 
and  it  was  there  stated:  "Taking  the  word 
(debt)  in  the  populaj  sense,  it  means  the 
amount  of  the  present  liability  on  a  given 
date.  The  amount  of  one's  indebtedness  to- 
day is  the  principal  sum  which  may  be  legal- 
ly collected  from  him  at  a  future  time,  plus 
any  interest  on  the  same  which  may  have  ac- 
crued up  to  to-day.  Within  the  meaning  of 
the  Constitution,  the  debt  of  a  city  at  the 
time  of  the  adoption  of  that  instrument  was 
an  amount  represented  by  the  principal  and 
the  past-due  interest  at  that  time."  Carlson 
V.  Helena,  39  Mont.  82,  102  Pac.  39,  17  Ann. 
Cas.  1233. 

This  is  the  construction  placed  on  many 
constitutional  and  statutory  limitations  on 
the  power  of  municipal  corporations  to  con- 
tract debts  considered  in  Mod.  L.  of  Mun- 
Soc.  (by  Hainer)  §  61:  Simmonton's  Man. 
Bonds,  §  37,  p.  65;  1  Dillon  on  Mun.  Corp. 
(5th  ed.)  397.  Mr.  Dillon  thus  concisely 
states  the  rule:  /'Accrued  interest  must  be  in- 
cluded in  computing  the  amount  of  the  ex- 
isting indebtedness,  but  not  the  unearned  in- 
terest, although  the  obligation  may  not  be 
payable  for  a  long  time." 

The  Supreme  Court  of  the  United  States 
has  several  times  discussed  the  rule,  adopted 
by  the  state  courts,  that,  in  estimating  the 
amount  of  indebtedness  that  may  be  lawfully 
incurred  under  constitutional  and  statutory 
limitations  upon  the  power  of  the  municipal 
corporation  to  contract  debts,  there  is  to  be 
considered  only  the  face  value  of  the  obliga- 
tions and  the  accrued  interest  thereon,  in- 
terest to  become  due  in  the  future  not  to  be 
reckoned  an  indebtedness.  Lake  County  v. 
Graham,  130  U.  S.  674,  9  S.  Ct  654,  32  U.  S. 
(L.  ed.)  1065;  Chaflfee  County  v.  Potter,  142 
U.  S.  355,  12  S.  Ct.  216,  36  U.  S.  (L.  ed.) 
1040;  Sutliff  V.  Lake  County,  147  U.  S.  230, 
13  S.  [286]  Ct.  318,  37  U.  S.  (L.  ed.)  145; 
Dixon  County  v.  Field,  111  U.  S.  83,  93,  4  S. 
Ct.  315,  28  U.  S.  (L.  ed.)  360;  German  Ins. 
Co.  V.  Manning,  95  Fed.  597. 

If  there  is  an  excess  of  authority,  it  aflfects 
the  validity  of  the  bonds  or  warrants  so  is- 
sued, pro  tanto.  Bonds  are  invalid  only  when 
issued  after  the  limit  is  reached;  that  a  por- 
tion will  not  legalize  that  which  is  in  excess 
of  it.  McPherson  v.  Foster,  43  la.  48,  22  Am. 
Rep.  215 ;  Sutro  v.  Pettit,  74  Cal.  332,  16  Pac 
7,  5  Am.  St.  Rep.  442.     Nor  is  the  portion 
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wiihiu  the  limit  invalidated  by  the  fact  that 
aDotber  portion  of  it  is  in  excess  of  the  limit 
ud  illegal.  State  v.  Crete,  32  Neb.  568,  49 
N.  VV.  272;  Turner  v.  Woodson  County,  27 
Kan.  314;  McPherson  y.  Foster,  supra. 

The  reasonable  construction  of  section  224, 
as  to  ^interest"  not  accrued,  is  that  all  obli- 
gations of  this  character,  no  matter  how  evi- 
denced, were  by  the  framers  of  the  Constitu- 
tion intended  to  be  disregarded  in  estimating 
indebtedness  under  limitations  of  the  debt- 
contracting  power.  The  limitation  here  dealt 
with  is  based  on  a  per  centum  of  the  assessed 
value  of  the  property  in  the  county,  and  this 
value  is  subject  to  change  from  year  to  year. 
Butts  County  ▼.  Jackson  Banking  Co.  129  Ga. 
601,  60  8.  £.  149,  15  L.R.A.(N.S.)  567,  121 
Am.  St  Rep.  244.  It  cannot  be  said  that  the 
framers  of  the  Constitution  intended  the  item 
of  interest  on  long  bond  issues,  or  that  of  un- 
accrued interest  on  unmatured  warrants  is- 
sued in  payment  of  authorized  county  im- 
provements, should  be  counted  a  part  of  the 
present  indebtedness  of  the  county.  In  many 
instances  this  annual  interest  is  distributed 
through  many  years,  and,  in  the  aggregate, 
would  approach  the  amount  of  the  cost  of  the 
principal  improvements.  For  the  same  period, 
the  [287]  percentage  of  "the  assessed  value 
of  the  property"  in  the  county  is  subject  to 
change  yielding  additional  credit  or  reducing 
the  biasis  of  credit;  and  the  fact  that  the 
county  has  entered  into  a  special  contract  to 
pay  this  interest,  or  evidenced  the  same  by 
separate  warrants  maturing  yearly,  does  not 
change  the  fact  that  these  warrants  are  for 
interest  on  a  county  indebtedness. 

If,  however,  interest  on  the  county's  obli- 
gations has  matured  and  remains  unpaid,  this 
becomes  a  '^present  indebtedness,"  and  must 
be  estimated,  in  ascertaining  the  county's 
right  to  incur  additional  indebtedness  under 
the  limitation  of  section  224.  Durant  v.  Iowa 
County,  8  Fed.  Cas.  No.  4,189 ;  Kelly  v.  Cole, 
63  Kan.  393,  65  Pac.  672,  and  authorities 
there  collected;  1  Dillon  Mun.  Corp.  (5th  ed.) 
p.  396,  §  206;  Stone  v.  Chicago,  207  111.  492, 
510,  69  N.  E.  970;  Epping  v.  Columbus,  117 
Ga.  271,  43  S.  E.  803.  The  unmatured  in- 
terest warrants  are  not  part  of  the  "present 
indebtedness"  of  the  county,  and  the  proposed 
bridge  contracts,  aggregating  $76,000,  would 
not  cause  the  county  of  Walker  to  become  in- 
debted in  an  amount,  including  present  in- 
debtedness, greater  than  3i  per  centum  of  the 
assessed  value  of  the  property  therein. 

(3)  The  commissioner's  court  not  having 
issued  the  road  bonds,  the  authorized  issue  of 
$150,000  of  these  bonds  cannot  be  counted  a 
present  indebtedness  of  the  county,  within  the 
meaning  of  section  224  of  the  Constitution. 

(4)  It  is  evident  that  the  validity  of  the 
issue  of  county  bonds  must  depend  upon  the 
condition  of  the  county  indebtedness  at  the 


time  of  the  issuance,  and  not  upon  its  condi- 
tion at  the  time  of  the  election  authorizing 
the  issue.  Corning  v.  Meade  County,  102  Fed. 
57,  42  C.  C.  A.  154;  Lake  County  v.  Sutliff,  97 
Fed.  270,  [288]  281,  38  C.  C.  A.  1(57 ;  Thom- 
.son-Houston  Electric  Co.  v.  Newton,  42  Fed. 
723,  728;  Board  of  Education  v.  National  L. 
Ins.  Co.  94  Fed.  324,  328,  36  C.  C.  A.  278; 
Rathbone  v.  Kiowa  County,  83  Fed.  125,  27 
C.  C.  A.  477;  Dudley  v.  Lake  County,  80 
Fed.  672,  26  C.  C.  A.  82;  Goodsou  v.  Dean, 
173  Ala.  301,  55  So.  1010.  In  Redding  v. 
Esplen,  207  Pa.  248,  56  Atl.  431,  bonds  hav- 
ing been  authorized,  but  not  issued,  the  bor- 
ough thereafter  entered  into  contract  for  the 
construction  of  a  sewer,  and  when  the  issue 
of  the  bonds  was  sought  the  amount  of  the 
bond  issue  and  of  the  sewer  contract  exceeded 
the  constitutional  limit.  It  was  held  that  the 
validity  of  the  bond  issue  was  dependent  on 
the  county  debt,  not  of  the  date  of  the  elec- 
tion, but  of  the  time  of  the  issue. 

(5)  An  injunction  should  not  be  issued 
upon  the  mere  apprehension  of  the  complain- 
ant that  some  illegal  act  will  be  done.  Alston 
V.  Dunn,  176  Ala.  421,  58  So.  300;  Goodson 
V.  Dean,  supra;  1  High  on  Inj.  (2d  ed.)  §  591, 
p.  391;  1  Joyce  on  Inj.  §  17,  p.  35;  Troy  v. 
Doniphan  County,  32  Kan.  507,  510,  4  Pac. 
1009. 

(6)  A  court  of  equity,  at  the  suit  of  a 
taxpayer,  may  restrain  by  injunction  the 
misappropriation  of  coimty  funds  by  county 
officials;  but  no  power  exists  in  a  court  of 
equity  to  copipel  county  commissioners  in  the 
exercise  of  their  discretion  in  the  conduct  of 
the  county's  business.  When  a  court  of  equity 
undertakes  to  review  the  action  of  the  boards 
of  revenue  or  courts  of  county  commissioners, 
a  question  of  jurisdiction  is  presented:  and 
unless  tfie  jurisdictional  facts  are  alleged, 
and  the  charge  thereon  is  made  of  fraud, 
corruption,  or  unfair  dealing,  jurisdiction  of 
the  subject-matter  is  not  acquired.  Tlie  bill 
in  this  cause  falls  short  of  such  jurisdictional 
[289]  averment.  The  Walker  county  law  and 
equity  court  could  not  review  the  finding  of 
the  court  of  coimty  commissioners,  on  the 
necessity  for  the  bridges,  or  on  the  sufficiency 
of  the  plans  and  specifications  therefor. 
Board  of  Revenue,  Covington  County  v.  Mer- 
rill, 193  Ala.  521,  68  So.  971 ;  Long  v.  Shep- 
herd, 159  Ala.  598,  48  So.  675;  Matkin  v. 
Marengo  County,  137  Ala.  155,  34  So.  171; 
Hays  V.  Ahlrichs,  115  Ala.  239,  22  So.  465; 
Talley  v.  Jackson  County,  175  Ala.  649,  39 
So.  167. 

The  decree  of  the  Walker  law  and  equity 
court,  sitting  in  equity,  dissolving  the  injunc- 
tion, is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somer- 
ville.  JJ.,  concur. 
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NOTE. 

Interest  on  Mnnioipal  Bonds  as  Factor 
in  Determining  Whether  BInniidpal- 
ity  Has  Ezoeeded  Constitntional 
Debt  Limit. 

The  ruling  in  Carlson  v.  Helena,  39  Mont. 
82,  17  Ann.  Caa.  1233,  that  in  determining 
whether  a  municipality  has  exceeded  its  con- 
stitutional deht  limit  the  unaccrued  inter- 
est on  its  bonds  is  not  to  be  computed,  is 
supported  by  the  reported  case  and  two  other 
recent  cases.  Goodwine  v.  Vermilion  County, 
271  111.  126,  110  N.  E.  890;  Brown  v.  Guthrie 
(Ind.)   114  N.  E.  443. 

'  In  Goodwine  v.  Vermilion  County,  supra, 
the  court  said:  "The  assessed  value  of  the 
real  and  personal  property  of  the  county  was 
$36,402,538,  five  per  cent 'of  which  is  $1,820,- 
000.  It  is  stipulated  that  the  aggregate 
amount  of  interest  on  the  bonds  during  the 
period  of  twenty  years  to  be  paid  by  the 
county  would  amount  to  $570,000.  While  the 
principal  of  the  bonds  is  less  than  the  limit 
of  indebtedness  which  the  county  may  incur, 
if  the  interest  is  to  be  considered  in  determin- 
ing the  amount  of  such  indebtedness  that 
amount  will  exceed  the  constitutional  limit 
by  $2.10,000.  The  appellants  insist  that  the 
liability  of  the  county  for  the  interest  is  tlie 
same  as  its  liability  for  the  principal  of  the 
debt;  that  the  amount  of  the  indebtedness  to 
be  incurred  bv  the  issue  of  the  bonds  will  be 
the  full  amount  of  the  principal  and  interest 
for  the  time  the  bonds  have  to  run,  and  that 
the  whole  amount  of  such  indebtedness  will 
be  incurred  at  the  time  the  bonds  are  issued. 
The  appellees  contend  that  interest  is  a  mere 
incident  of  the  principal  and  cannot  be  re- 
garded as  a  part  of  the  indebtedness  until 
it  has  accrued.  We  have  held  that  accrued 
interest  is  a  debt  within  the  constitutional 

'  limitation  (Stone  v.  Chicago,  207  111.  492) 
but  the  question  in  regard  to  accruing  inter- 
est has  never  been  decided  by  this  court,  llie 
doctrine  is  stated  in  McQuillin  on  Municipal 
Corporations  (vol.  5,  sec.  2224)  that  'interest 
is  not  a  debt,  within  the  meaning  of  debt -limit 
provisions,  until  it  is  earned  and  becomes  due, 
and  in  determining  whether  an  indebtedness 
will  be  created  in  excess  of  the  debt  limit,  un- 
earned interest  cannot  be  added  to  the  prin- 
cipal. The  authority  granted  by  the  consti- 
tution or  statute  to  contract  a  debt  refers  to 
the  amount  of  the  debt  at  the  date  at  which 
it  is  created  and  has  no  reference  to  the 
amounts  of  interest  which  accrue  thereafter. 
On  the  other  hand,  interest  which  has  become 
due  and  payable  is  a  part  of  the  existing  in- 
debtedness in  figuring  the  total  amount  of 
municipal  indebtedness.'  The  cases  of  Ash- 
land V.  Culbertson,  103  Ky.  161;  Finlayson  y. 
Vaughn,  54  Minn.  331,  and  Herman  y.  Oconto, 
110  Wis.  660,  sustain  this  statement.    In  the 


last  case  it  is  said:  'Interest  is  not  a  debt, 
within  the  meaning  of  the  ocmstitution,  until 
it  is  earned  and  becomes  due.'  This  is  in 
accordance  with  the  ordinary  view,  which,  in 
estimating  the  liabilities  of  individuals  or 
corporations,  does  not  take  into  consideration 
interest  to  accrue  on  unmatured  obligations. 
Such  interest  is  not  to  be  regarded  as  a  part 
of  the  indebtedness  of  municipal  corporations 
within  the  constitutional  prohibition." 

So  in  Brown  v.  Guthrie  (Ind.)  114  K.  £. 
443,  it  was  said:  "It  is  insisted  by  appellant 
that  the  court  erred  in  its  conclusions  of  law 
in  holding  that  the  interest  coupons  attached 
to  the  bonds  in  question  should  not  be  con- 
sidered in  determining  the  total  indebtedness 
of  the  taxing  district.  It  is  generally  held 
that  interest  is  not  to  be  taken  into  consider- 
ation in  computing  indebtedness  as  used, 
either  in  the  constitution  or  the  gravel  road 
law." 

But  in  Bateman  y.  Clarendon  Dist.  No.  1, 
102  Ark.  306,  143  S.  W.  1062,  the  court  said: 
"The  question  presented  is,  whether  interest 
to  accrue  on  bonds  issued  to  defray  the  ex- 
pense of  constructicm  is  within  the  meaning 
of  the  statute,  to  be  included  as  a  part  of 
the  cost  ai  the  isijwovement.  This  court  has 
already  decided  the  question  in  the  afiirma- 
tive.     Fitzgerald  v.  Walker,  55  Ark.  148." 

Interest  already  due  on  municipal  bonds  is 
to  be  computed  in  determining  whether  the 
amount  of  indebtedness  incurred  by  a  miinici- 
pality  exceeds  its  debt  limit.  Goodwine  v. 
Vermilion  County,  271  III.  126, 110  N.  B.  890. 
And  see  the  reported  case. 


FARMEBS  LOAN  AND  TRTTST  COM- 
PANY 
v. 
PUiNCK. 

Nebraska  Supreme  Court — ^April  16,  1915. 

.     9S  Neh.   225;   1S2  N,   W.   390. 


Bills  and  Notes  —  NegotiabiUty  —  Pro- 
▼islon  for  Discount. 

A  promissory  note  is  not  rendered  non- 
negotiable  by  the  insertion  of  the  following 
provision:  "A  discount  of  six  per  cent  will 
be  allowed,  if  paid  in  full  within  fifteen  days 
from  date." 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Madiaon 
county:  Welch,  Judge. 

Action  by  Farmers  Loan  and  Trust  Com- 
pany, plaintiff,  against  Walter  Planck,  defend- 
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ant.  Judgment  for  defendant.  Plaintiff  ap- 
peals. The  facta  are  stated  in  the  opinion. 
Revebsed. 

M,  8,  McBuffee  for  appellant. 
William  V,  Aliens  and  William  L.  Doiolitig 
for  appellee. 

[225]  Ross,  J. — ^This  is  an  action  an  a 
promissory  note  for  $587,  dated  August  30, 
1909.  The  principal  is  payable  in  six  instal- 
ments maturing  at  different  times  within  13 
months.  The  Equitable  Manufacturing  Com- 
pany is  named  as  payee  and  defendant  is 
maker.  By  mesne  assignments  plaintiff,  Sep- 
tember 1,  1909,  became  the  holder  of  the  note 
as  collateral  security  for  a  loan.  The  instru- 
ment, when  executed,  was  attached  to  a  con- 
tract for  the  purchase  of  jewelry  and  it  was 
given  for  the  price  thereof.  Under  the  terms 
of  sale  defendant  was  entitled  to  the  posses- 
sion of  a  piano  to  be  given  as  a  prize  to  the 
holder  of  the  largest  number  of  jewelry  cer- 
tificates issued  by  defendant  to  purchasers  of 
goods  from  him.  Plaintiff  claims  to  be  a 
holder  of  the  note  for  value  before  maturity. 
In  his  answer  defendant  pleaded  that  the  note 
was  obtained  by  fraudulent  representations; 
that  he  immediately  rescinded  the  contract 
of  purchase;  and  that  he  never  received  the 
jewelry  or  the  piano.  Upon  a  trial  of  the 
issues  the  district  court  directed  a  verdict 
in  favor  of  defendant,  and  plaintiff  has  ap- 
pealed. 

Defendant  contends  that,  under  the  rule  in 
Bothell  V.  Schweitzer,  84  Neb.  271,  120  N.  W. 
1129,  133  Am.  St.  Rep.  623,  22  L.R.A.(N.S.) 
263,  the  note  in  controversy  is  not  negotiable, 
[226]  and  that  even  a  bona  fide  holder  cannot 
recover  in  an  action  thereon.  When  Planck 
signed  the  note  it  was  attached  to  the  order 
for  goods  to  be  shipped,  but  was  separated 
therefrom  by  a  perforated  line,  above  which 
were  these  words :  "The  instalment*  note  be- 
low to  be  detached  by  Equitable  Mfg.  Co." 
The  contract  of  sale  also  contained  the  fol- 
lowing: "If  goods  are  shipped,  detach  and 
credit  mv  account  with  attached'  instalment 
note  which  I  hereby  give  in  payment  of  this 
bill.  If  goods  are  not  shipped,  note  is  to  be 
returned  to  me."  In  the  Bothell  case  the  note 
was  glued  to  the  contract  of  sale  and  was 
unlawfully  detached.  In  the  present  case, 
when  the  goods  were  shipped,  the  note  was 
detached  according  to  agreement.  The  rule 
in  the  Bothell  caa&  is  correct,  but  is  inapplica- 
ble here. 

The  note  executed  by  defendant  contained 
the  following  provision:  '*A  discount  of  6 
per  cent  will  be  allowed,  if  paid  in  full  within 
fifteen  days  from  date."  Is  the  negotiability 
of  the  note  thus  destroyed!  Under  the  stat- 
ute an  instrument,  to  be  negotiable,  "must 
contain  an  unconditional  promise  or  order 


to  pay  a  sum  certain  in  m«ney."  Rev.  St. 
1913,  sec.  631^.  The  act  of  the  legislature 
defines  what  a  "sum  certain''  is,  but  does  not 
mention  discount.  Rev.  St.  1913,  sec.  5320. 
The  authorities  upon  this  point  are  in  con- 
flict. In  the  following  cases  it  is  held  that 
such  a  note  is  non-negotiahle:  Fralick  v. 
Norton,  2  Mich.  130,  55  Am.  Dec.  56;  Story 
V.  Lamb,  52  Mich.  525,  18  N.  W.  248;  Way 
V.  Smith,  111  Mass.  523;  National  Bank  of 
Commerce  v.  Feeney,  12  S.  D.  156,  80  N.  W. 
186,  76  Am.  St.  Rep.  594,  46  L.R.A.  732; 
Farmers'  Loan,  etc.  Co.  v.  McCoy,  32  Okla. 
227,  122  Pac.  125,  40  L.R.A.(N.S.)  177. 

Story  V.  Lamb,  52  Mich.  525,  18  N.  W.  248; 
follows  the  holding  in  Lamb  v.  Story,  45  Mich. 
488,  8  N.  W.  87.  In  Kirkwood  v.  Hastings 
Jlrst  Nat.  Bank,  40  Neb.  484,  58  N.  W.  1016, 
42  Am.  St.  Rep.  683,  24  L.R.A.  444,  this  court 
said :  "In  Lamb  v.  Story,  45  Mich.  488,  it 
was  held  that  the  negotiability  of  a  note 
payable  on  or  before  two  years  from  date 
was  destroyed  by  a  memorandum  attached, 
providing  that  if  paid  within  one  year  there 
should  be  no  interest,  and  that  case  is  cited 
by  Mr.  Daniel  in  support  of  a  similar  state- 
ment, and  is  the  only  authority  cited.  We 
are  not  satisfied  with  that  doctrine.  In  Hope 
V.  Barker,  112  Mo.  338,  the  provision  was 
'without  [227]  interest  tliereon  if  paid  at 
maturity;  if  not  paid  at  maturity,  to  bear 
interest  from  date.'  It  was  held  that  that 
provision  did  not  destroy  the  negotiability  of 
the  note,  the  note  on  its  face  showing  what 
should  be  paid  at  any  particular  time,  and 
being  therefore  certain  in  its  terms." 

In  Farmers'  Loan,  etc.  Go.  v.  McCoy,  32 
Okla.  277,  122  Pac.  126,  40  L.R.A.(N.S.)  177, 
it  is  held  that  a  provision  in  a  note  similar  to 
the  one  now  in  controversy  impairs  its  nego- 
tiability. This  decision  rests  upon  Randolph 
V.  Hudson,  12  Okla.  516,  74  Pac.  946,  and 
South  Dakota  cases  therein  cited. 

In  Randolph  v.  Hudson,  12  Okla.  516,  74 
Pac.  946,  it  was  held  that  a  provision,  "with 
interest  at  the  rate  of  12  per  cent  from  date, 
if  not  paid  at  maturity,"  destroyed  the  nego- 
tiable character  of  the  note.  This  is  contrary 
to  Hope  V.  Barker,  112  Mo.  338,  20  S.  W.  567, 
34  Am.  St..  Rep.  387,  cited  with  approval  in 
Kirkwood  v.  Hastings  First  Nat.  Bank, 
40  Neb.  484,  58  N.  W.  1016,  42  Am.  St.  Rep. 
683,  24  L.R.A.  444. 

Oklahoma  also  holds  that  a  provision  for  an 
attorney's  fee,  if  the  debt  is  not  paid  at  ma- 
turity, renders  the  note  non-negotiable.  This 
is  contrary  to  the  holding  in  Stark  v.  Olsen, 
44  Neb.  646,  63  N.  W.  37,  and  is  inconsistent 
with  the  negotiable  instruments  law.  The 
Oklahoma  cases  were  decided  under  local  stat- 
utes in  force  when  the  notes  were  executed, 
and  in  the  McCoy  case  the  court  says  that  it 
does  not  decide  what  the  result  would  be  under 
the  negotiable  instruments  law  subsequently 
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adopted  by  that  state.  The  Oklahoma  deci- 
sions were  rendered  under  the  following  stat- 
utory provisions:  "A  negotiable  instrument 
must  be  made  payable  in  money,  only,  and 
without  any  condition  not  certain  of  fulfil- 
ment/' and  "must  not  contain  any  other  con- 
tract than  such  as  is  specified"  in  the  statute. 
These  provisions  were  adopted  from  South 
Dakota,  and  the  Oklahoma  cases  follow  the 
South   Dakota  construction. 

In  National  Bank  of  Commerce  v.  Feeney, 
46  L.R.A.  732,  737,  12  S.  D.  156,  80  N.  W. 
186,  76  Am.  St.  Eep.  594,  it  is  held  that  ''a 
stipulation  for  a  discount  of  12  per  cent,  if  a 
note  is  paid  before  maturity,  renders  it  non- 
negotiable  because  of  the  uncertainty  as  to 
the  amount  to  be  paid,"  and  the  court  quotes 
an  earlier  decision  containing  the  following 
language:  "While,  in  the  opinion  of  the 
writer,  a  promissory  note,  [228]  otherwise 
unobjectionable,  meets  the  requirements,  and 
stands  the  test  of  negotiability,  when  there  is 
no  date  at  which  the  exact  amount  then  due 
cannot  be  ascertained  by  inspection  and  com- 
putation, this  court  has  placed  itself  in  line 
with  a  class  of  authorities  which  require  such 
a  degree  of  certainty  that  the  exact  amount 
to  become  due  and  payable  at  any  future  time 
is  clearly  ascertainable  at  the  date  of  the  note, 
'  uninfluenced  by  any  conditions  not  certain 
of  fulfilment;  and  the  rule  thus  established 
must  control  cases  subsequently  arising, 
where  the  facts  are  substantially  the  same." 

The  doctrine  thus  stated  is  in  conflict  with 
some  of  tlie  Nebraska  decisions  and  with  the 
negotiable  instruments  law.  Kirkwood  ▼. 
Hastings  First  Nat.  Bank,  40  Neb.  484,  58 
N.  W.  1016,  42  Am.  St.  Rep.  683,  24  L.R.A. 
444;  Stark  v.  Olsen,  44  Neb.  646,  63  N.  W. 
37;  Fisher  v.  O'Hanlon,  93  Neb.  529,  141 
N.  W.  157;  Rev.  St.  1913,  sees.  6320,  5822. 

In  Loring  v.  Anderson,  95  Minn.  101,  103 
N.  W.  722,  it  is  held  that  a  note  providing  for 
a  discount  of  6  per  cent,  if  the  debt  is  paid 
on  or  before  maturity,  does  not  make  the  in- 
strument non-negotiable,  as  the  amount  of  the 
deduction  is  readily  ascertainable  from  the 
face  of  the  paper.  To  the  same  effect  is  Harri- 
son V.  Hunter  (Tex.)  168  S.  W.  1036.  This 
is  in  harmony  with  the  statutory  and  the  gen- 
eral rule  that  a  note  is  negotiable,  though 
payable  on  or  before  a  certain  date.  Rev. 
St.  1913,  sec.  5322.  The  amount  of  the  dis- 
count and  the  amount  due  on  the  note  in  con- 
troversy, if  paid  within  15  days  from  date,  are 
sums  readily  ascertainable. 

With  the  question  of  negotiability  deter- 
mined in  favor  of  plaintiff,  the  peremptory 
instruction  for  defendant  is  erroneous. 
Whether  plaintiff  is  a  "holder  in  due  course," 
within  the  meaning  of  the  statute,  and  wheth- 
er there  was  fraud  on  the  part  of  the  original 
payee  are  issues  not  determined  on  this  ap- 
peal.   The  judgment  of  the  district  court  is 


therefore  reversed  and  the  cause  remanded  for 
further  proceedings. 
Reversed. 


NOTE. 

Negotiability  of  Note  Contaiaimc  Fr#- 
▼isiom  Allowiac  Discount  if  Paid 
within  Certain  Tiaao. 

Introductory,  600. 
View  that  Note  is  Negotiable,  600. 
View  that  Note  is  Not  Negotiable,  602. 


IfUrodudtory, 

It  is  of  course  thoroughly  established  thst 
certainty  with  respect  to  amount  is  essential 
to  the  negotiability  of  a  promissory  note.  See 
3  R.  C.  L.  tit.  Bills  wd  Notes  p.  891.  But  in 
the  application  of  that  rule  considerable  di- 
versity of  opinion  baa  arisen  as  to  whether  a 
provision  for  a  discount  in  case  of  payment 
within  a  certain  time  destroys  the  certainty 
of  amount  which  is  requisite  to  negotiability. 
One  line  of  decisions  apparently  looks  at  the 
matter  of  certainty  of  amount  from  the  time 
of  payment,  and  considers  a  note  to  be  certain 
if  it  is  plain  from  its  face  what  amount  must 
be  paid  thereon  at  any  particular  time.  Other 
jurisdictions  take  the  view  that  the  certainty 
of  amount  is  to  be  determined  as  of  the  date 
of  the  instrument  so  that  a  provision  for  a 
discount  allowable  on  an  uncertain  event  it 
deemed  to  destroy  negotiability.  The  uniform 
Negotiable  Instruments  Law  is  not  explicit  on 
the  question  and  conflicting  decisions  have 
been  rendered  under  an  enactment  of  that 
kind.  See  the  reported  case  wherein  it  is  said 
that  to  hold  that  a  provision  for  a  discount 
renderg  a  note  non -negotiable  "is  inconsistent 
with  the  Negotiable  Instruments  Law "  and 
Iowa  City  First  Nat.  Bank  v.  Watson  (Okla.) 
155  Pac.  1152,  wherein  the  contrary  view  wAs 
taken. 

View  that  Note  l9  Negotiable. 

Some  jurisdictions  are  in  accord  with  the 
reported  case  in  holding  that  the  negotiabilitj 
of  a  note  is  not  destroyed  by  a  provision  for 
a  discount  in  case  it  is  paid  within  a  certain 
time.  Smith  v.  Crane,  33  Minn.  144,  33  N. 
W.  633,  53  Am.  Rep.  20;  Loring  v.  Anderson, 
95  Minn.  101,  103  N.  W.  7S!& ;  Hope  v.  Barker, 
112  Mo.  338,  20  S.  W.  567,  34  Am.  St.  Bep. 
387;  Mansfield  Sav.  Bank  v.  Miller,  1  Obio 
Cir.  Dec.  383,  2  Ohio  Cir.  Ct.  96;  Harrison  ▼. 
Hunter  (Tex.)  168  S.  W.  103G;  Iowa  City 
First  Nat.  Bank  v.  Kooney,  6  Saak.  L.  Rep. 
72,  11  Dominion  L.  Rep.  368,  24  West  L.  Rep. 
163.  And  see  the  reported  case.  See  also  Kirk- 
wood ▼.  Hastings  First  Nat.  Bank,  40  NA. 
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484,  58  N.  W.  1016,  42  Am.  St.  Bep.  683,  24 
L.RJL  444.  Compare  Syracuse  Third  Nat. 
Bank  ▼.  Armstrong,  25  Minn.  630;  Edwards 
▼.  Ramsey,  30  Minn.  91,  14  N.  W.  272. 

An  instrument  in  the  usual  form  of  a 
negotiable  promissory  note  providing  for  the 
payment  of  interest  at  ten  per  cent  per  annum 
from  date  until  paid  or  at  seven  per  cent  if 
paid  when  due,  has  been  held  to  be  negotiik- 
ble,  the  amount  being  certain  and  ascertain- 
able. Smith  V.  Crane,  33  Minn.  144,  22  N.  W. 
633,  53  Am.  Rep.  20,  wherein  the  court  said: 
"What  the  payee  really  wants  is  his  money  at 
the  due  date  of  the  contract,  and  to  secure 
this  he  holds  an  increase  of  the  rate  of  in- 
terest over  the  debtor's  head.  In  other  words, 
the  increase  is  a  penalty  for  the  debtor's 
delinquency.  Treating  the  increase  as  a  pen- 
alty, it  follows^  under  the  decisions  of  the 
court  before  cited,  that  the  note  in  suit  will 
in  law  draw  the  same  rate  of  interest  before 
as  after  maturity — ^that  is  to  say,  seven  per 
cent — and  that  therefore  (whatever  might 
be  the  case  if  the  interest  clause  were  upheld 
according  to  its  literal  terms)  the  sum  abso- 
iately  payable  upon  the  instrument  at  any 
given  time  is  thus  made  certain  as  the  prin- 
cipal, and  seven  per  cent  interest.'**  The  court 
practically  overruled  Syracuse  Third  Nat. 
Bank  v.  Armstrong,  25  Minn.  530,  and  Ed- 
wards V.  Ramsey,  30  Minn.  91,  14  N.  W. 
272,  although  no  reference  was  made  to  those 
cases  in  the  opinion. 

In  Loring  v.  Anderson,  95  Minn.  101,  103 
K.  W.  722,  the  court  held  to  be  negotiable  a 
written  instrument  in  these  worda:  "October 
lit,  1903,  after  date  I  promise  to  pay  to  the 
order  of  the  Maplebay  Wind  Stacker  Com- 
pany of  Crookston,  Minnesota,  Two  Hundred 
t  Fifty  and  00/100  Dollars.  Value  received, 
with  interest  before  and  after  maturity  at 
the  rate  of  ten  per  cent  per  annum  until  paid. 
A  discount  of  six  per  cent  to  be  allowed  if 
paid  on  or  before  October  1, 1903."  The  oourt 
said:  "It  is  an  essential  condition  of  a  prom- 
issory note  that  there  be  no  uncertainty  as 
to  the  amount  of  money  it  calls  for  at  any 
particular  time.  Thus  an  instrument  where- 
by the  maker  promises  to  pay  to  the  payee  or 
order  or  bearer  a  definite  sum  plus  or  nlinus 
a  definite  amount  or  discount  is  a  promissory 
note,  and  hence  it  is  negotiable;  but,  if  the 
promise  be  to  pay  a  stated  sum  of  money 
plus  or  minus  an  indefinite  amount  or  dis- 
count, it  is  not  a  negotiable  instrument. 
•  .  .  While  there  is  a  contingency  before 
the  maturity  of  the  note  as  to  whether  the 
maker  will  pay  it  at  maturity  or  before,  there 
is  no  contingency  or  uncertainty  as  to  the 
amount  to  be  paid  in  full  discharge  of  the 
note  at  maturity  or  at  any  time  before,  if 
the  maker  elects  to  pay  before.  The  amount 
is  1250,  with  interest,  less  a  discount  of  six 
p«r  cent — a  matter  capable  of  being  made  cer- 


tain by  computation.  The  result  of  such 
computation  would  give  the  exact  amount 
due  on  the  note  at  its  maturity,  and  the 
exact  amount  which  the  maker  was  required 
to  pay  in  full  discharge  of  the  note  at  any 
time  before  October  1,  1903,  or  at  any  time 
on  that  day,  and  the  exact  amount  called  for 
by  the  note  at  all  times  until  it  became  dis- 
honored by  nonpayment." 

It  was  held  in  Harrison  v.  Hunter  (Tex.) 
168  S.  W.  1036,  that  a  promissory  note  pay- 
able in  instalments  was  not  rendered  non- 
negotiable  by  a  provision  for  a  discount  of 
six  per  cent  if  the  full  amount  should  be  paid 
at  the  maturity  of  the  first  instalment.  The 
court  said :  "The  only  entertainable  doubt  as 
to  the  negotiability  of  this  instrument,  results 
from  the  following  provision :  'A  discount  of 
six  per  cent  will  be  given  if  the  full  amount 
of  this  instrument  is  paid  at  maturity  of  the 
first  instalment,'  which,  however,  is  a  definite 
amount  payable  at  a  definite  time,  reducing 
the  note  a  certain  amount  if  the  option  is 
exercised.  A  note  payable  'on  or  before'  a 
certain  date  is  negotiable.  The  maker  of  such 
an  instrument  has  the  option  to  pay  at  any 
time  before  the  stated  maturity. of  the  same, 
but  the  payee  or  holder  of  said  note  cannot,  of 
course,  demand  payment  before  that  day." 

In  Mansfield  Sav.  Bank  v.  Miller,  1  Ohio 
Oir.  Dec.  383,  2  Ohio  Gir.  Ct  96,  it  was  held 
that  a  stipulation  in  a  promissory  note  that 
"if  this  note  is  paid  in  full  when  due,  a  dis- 
count of  thirty-nine  and  78/100  dollars  is  to 
be  made  from  the  amount  then  due"  did  not 
render  the  note  non-negotiable.  The  court 
said:  "In  legal  efifect  then,  this  stipulation 
in  each  of  these  notes  is  equivalent  to  the 
expression:  I  authorize  this  note  to  be  nego- 
tiated»  and  when  negotiated  it  shall  be  pay- 
able without  deduction  or  diminution.  Tak- 
ing the  whole  note  together,  this  is  its  mean- 
ing. Now  conceding  that  this  is  not  strictly 
a  negotiable  promissory  note,  yet  to  hold  that 
a  person  who  purchases  it  for  value  without 
notice  holds  it  subject  to  all  offsets,  defenses 
and  deductions  in  favor  of  the  maker,  would 
be  to  hold  that  he  could  not  by  contract  bind 
himself  to  the  contrary.  If  A  held  a  non- 
negotiable  or  past  due  note  on  B,  and  desired 
to  sell  it  to  C,  and  G  should  ask  B  whether 
it  was  all  right  and  free  from  offsets,  and 
B  should  say  it  was,  on  the  faith  of  which 
G  should  purchase,  I  apprehend  it  would  not 
be  claimed  after  that,  that  B  could  set  up  any 
transaction  between  him  and  A  as  a  defense. 
This  is  in  substance  what  Miller  says  on  the 
face  of  this  paper  to  whomsoever  it  may  be 
presented  for  discount.  He  invites  negotia- 
tion by  stipulating  that  the  note  shall  be 
negotiable  and  payable  in  full  and  without 
deduction.  He  could  have  done  so  no  more 
specifically  if  he  had  written  a  letter  to  the 
bank  when  the  note  was  presented,  stating  he 
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authorized  the  note  to  be  negotiated,  and 
it  should  be  paid  without  deduction.  While 
this  note  may  not,  therefore,  be  a  'carrier 
without  luggage,'  to  use  the  language  of  some 
of  the  decided  cases,  a  part  of  the  luggage  it 
carries  is  a  written  passport  and  continuing 
letter  of  credit  recommending  its  negotiation 
and  waiving  all  deduction  in  that  event." 

In  Iowa  City  First  Nat.  Bank  v.  Rooney, 
6  Sask.  L.  Rep.  72,  11  Dominion  L.  Rep.  368, 
24  West  L.  Rep.  163,  it  was  held  that  a  pro- 
vision in  a  note  that  a  discount  of  five  per 
cent  would  be  allowed  if  the  note  was  paid 
in  full  within  fifteen  days  from  date,  did  not 
render  the  instrument  non-negotiable,  the 
court  saying:  ''Further,  the  note,  as  far  as 
I  can  see,  is  a  good  and  valid  note;  it  is  an 
absolute  and  unconditional  promise  to  pay  a 
sum  certain  in  instalments  on  certain  speci- 
fied days.  The  provision  for  a  reduction  of 
the  sum  certain  if  paid  within  fifteen  days 
does  not  render  that  sum  uncertain.  The  sum 
less  the  discount  is  readily  arrived  at." 

In  Hope  V.  Barker,  112  Mo.  338,  20  S.  W. 
567,  34  Am.  St.  Rep.  387,  it  appeared  that  a 
note  was  to  bear  no  interest  if  paid  at  ma- 
turity ;  but  if  not  paid  at  maturity,  it  was  to 
bear  ten  per  cent  interest  from  date.  It  was 
held  that  this  provision  did  not  destroy  the 
negotiability  of  the  note  since  it  showed  on 
its  face  what  should  be  paid  at  any  particu- 
lar time  and  hence  it  was  certain  in  its  terms. 

View  that  Xote  la  Not  Negotiable. 

Other  jurisdictions,  however,  adhere  to  the 
rule  that  a  note  in  order  to  be  negotiable 
must  be  absolutely  and  unconditionally  cer- 
tain as  to  the  amount  to  be  paid  and  that  a 
provision  allowing  a  discount  if  the  note  is 
paid  within  a  certain  time  renders  it  uncer- 
tain in  that  respect  and  hence  non-negotiable. 
Way  V.  Smith,  111  Mass.  523;  Fralick  v.  Nor- 
ton, 2  Mich.  130,  55  Am.  Dec.  66;  Lamb  y. 
Story,  46  Mich.  488,  8  N.  W.  87;  Story  v. 
Lamb,  52  Mich.  526,  18  N.  W.  248;  Randolph 
V.  Hudson,  12  Okla.  516,  74  Pac.  946;  Farm- 
ers' Loan,  etc.  Co.  v.  McCoy,  32  Okla.  277, 
122  Pac.  126,  40  L.R.A.(N.S.")  177;  Iowa  City 
First  Nat.  Bank  v.  Watson  (Okla.)  165  Pac. 
11.52;  Hegeler  v  Comstock,  1  S.  D.  138,  46 
N.  W.  331,  8  L.R.A.  393;  National  Bank  of 
Commerce  v.  Feeney,  12  S.  D.  156,  80  N.  W. 
186,  76  Am.  St.  Rep.  594,  46  L.R.A.  732, 
reversing  National  Bank  of  Commerce  v, 
Feeney,  9  S.  D.  650,  70  N.  W.  874,  46  L.R.A. 
732;  Farmers  Loan,  etc.  Co.  v.  Devear,  2 
Tenn.  Civ.  App.  366. 

A  note  payable  in  instalments  allowing  a 
discount  of  six  per  cent  if  paid  in  full  within 
fifteen  days  from  date  has  been  held  to  be 
non-negotiable  for  uncertainty  as  to  the 
amount  payable  at  the  time  of  its  execution, 
the  court  saying  that  in  order  for  a  note  to 


be  negotiable  under  the  rules  of  the  law  mer- 
chant there  is  retjuired  such  a  degree  of  cer- 
tainty that  the  exact  amount  to  be  due  and 
payable   at  any   future  time  can  be  clearly 
ascertained  at  the  date  thereof,  uninfluenced 
by    any    conditions    not    sure   of    fulfilment. 
Farmers*  Loan,  etc.  Co.  v.  McCoy,  32  Okla. 
277,  122  Pac.  125,  40  L.R.A.(N.S.)  177.    The 
negotiability  of  a  note  identical  in  terms  came 
up  for  decision  in  Iowa  City  First  Nat.  Bank 
V.  Watson  (Okla.)  155  Pac.  1162.    The  court 
followed  the  rule  and  reasoning  in  Farmers' 
Loan,   etc.  Co.   ▼.   McCoy,   supra,   and  held 
the  note  to  be  non-negotiable  notwithstanding 
the  following  provision  of  the  Negotiable  In- 
struments Act:     "The  sum  payable  is  a  sum 
certain  within  the  meaning  of  this  chapter; 
although  it  is  to  be  paid:     First,  with  in- 
terest; or  second,  by  stated'  instalments;  or 
third,  by  stated  instalments,  with  a  provi- 
sion that  upon  default  in  payment  of  any 
instalment  or   of   interest,  the  whole  shall 
become  due;  or  fourth,  with  exchange,  wheth- 
er at  a  fixed  rate  or  at  the  current  rate;  or 
fifth,  with  costs  of  collection  or  an  attorney's 
fee,  in  case  payment  shall  not  be  made  at 
maturity.*'    Tlie  court  said:     ''The  sum  pay- 
able— ^that'is,  the  amount  for  which,  by  the 
terms  of  the  instrument,  the  maker  became 
liable,  and  which  he  might  tender  and  pay  in 
full   satisfaction   of  his  obligation — was,  at 
the  date  thereof,  to  a  certain  extent,  depend- 
ent upon  his  will ;  he  had  the  right  to  pay  a 
greater  or  leas  sum  than  the  principal;  he 
could,  if  he  saw  fit,  within  the  prescribed 
period,    discharge    his    debt    at    ninety-foar 
per    cent,    or    thereafter    pay    one    hundred 
per   cent   on    the   dollar.     Under    such  con- 
dition, the   sum  payable  was,   at  the  time 
of  the  execution   of  the   instrument,  clear- 
ly indefinite  and  uncertain.    Unless  the  rule 
of    the    law    merchant    which    obtained    io 
this  jurisdiction  with  respect  to  the  certainty 
required  in  the  sum  payable  in  a  negotiable 
instrument  has  been  changed  by  the  statute, 
Bupra,  such  rule  still  governs,  and  the  note  in 
question  is  non-negotiable.     In  our  opinioa, 
it  is  obvious  that  the  statutory  provisiooB 
above  quoted  do  iiot  purport  to  prescribe  a 
rule  in  this  regard  different  from  that  recog- 
nized by  the  courts  of  this  state  before  their 
enactment,  in  a  case  where  a  promissory  note 
provided  for  the  discount  of  a  principal  sum 
otherwise  payable,  if,  at  the  option  of  the 
maker,  payment  is  made  before  maturity.'* 

In  Fralick  v.  Norton,  2  Mich.  130.  55  Am. 
Dec.  56,  it  appeared  that  a  note  for  sixty 
dollars  payable  in  two  years  contained  a  pro- 
vision that  if  fifty  dollars  was  paid  ten  dayf 
before  maturity  the  payee  would  cancel  the 
instrument.  It  was  held  that  this  provision 
destroyed  the  negotiability  of  the  note  einoe 
the  makers  by  the  terms  of  the  instrument 
were  bound  to  pay  one  sum  or  the  other,  but 
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not  to  pay  either  sum  at  all  events.  The 
court  gave  the  reason  for  its  holding  as  fol- 
lows: '"nie  sum  claimed  upon  the  instru- 
ment set  forth  in  the  case  made,  is  the  sixty 
dollars  and  interest  mentioned  therein;  for 
it  is  not  claimed  that  the  defendants  were 
absolutely  and  at  all  events  bound  to  pay  the 
fifty  dollars.  The  question  then  is,  whether 
they  by  this  note  engaged  absolutely  and 
without  any  condition  to  pay  the  sixty  dol- 
lars and  interest.  The  whole  of  the  instru- 
ment must  be  taken  and  construed  together, 
in  order  to  determine  this  question.  The  first 
clause,  taken  by  itself,  clearly  imports  such 
an  agreement;  but,  by  the  last  clause,  it  is 
made  subject  to  the  condition  that  if  a  small- 
er sum  should  be  paid  at  an  earlier  day,  such 
payment  should  cancel  the  note.  Now  if  the 
condition  had  been,  that  the  note  should  be- 
come \oid  provided  the  makers  should  convey 
a  certain  estate  or  perform  certain  labor,  or 
deliver  certain  goods  within  a  limited  time, 
no  one  would  pretend  that  the  instrument 
was  a  promissory  note.  Such  an  instrument 
would  simply  import  an  engagement  to  do 
one  of  two  things  at  the  option  of  the  maker, 
and  not  absolutely  and  at  all  events  to  do 
either.  And  could  such  an  instrument  be  dis- 
tinguished from  the  one  under  consideration  ?" 
In  Lamb  v.  Story,  46  Mich.  488,  8  N.  W. 
$7,  it  appeared  that  a  note  was  payable  on 
or  before  two  years  after  date  with  interest 
at  ten  per  cent  and  current  rate  of  exchange. 
Indorsed  on  the  back  of  the  note  was  a  pro- 
>ision  that  if.  the  note  was  paid  within  one 
year  no  interest  should  be  paid.  It  was  held 
that  this  provision  destroyed  the  negotiability 
of  the  note,  the  court  saying:  "We  are  of 
opinion  that  the  instrument  sued  upon  can- 
not be  considered  a  negotiable  promissory 
note.  While  it  is  made  payable  on  or  before 
two  years  with  ten  per  cent  interest,  and  is 
thus  far  definite  and  certain,  yet  the  subse- 
quent clause,  that  if  paid  within  one  year  it 
^all  not  draw  interest,  destroys  the  element 
of  certainty  which  otherwise  would  exist. 
^0  person  until  after  the  expiration  of  the 
first  year,  could  with  absolute  certainty  de- 
termine or  ascertain  the  amount  that  would 
be  paid  in  discharge  thereof.  The  memoran- 
dum at  the  foot  of  this  instrument  is  incon- 
sistent with  the  promise  made  in  the  body, 
and  in  this  respect  it  will  be  found  to  differ 
very  materially  from  other  cases  decided  in 
this  court,  and  cited  by  defendant  in  error." 
On  a  second  trial,  based  on  the  theory  that 
the  defendant  was  liable  on  the  indorsement, 
judgment  was  again  obtained  against  the  de- 
fendant. But  on  a  second  appeal.  Story  v. 
Lamb,  52  Mich.  525,  18  N.  W.  248,  the  court 
held  that  the  instrument  was  not  a  promis- 
sory note  either  negotiable  or  non-negotiable 
and  was  not  therefore  subject  to  the  rules 
governing  comroerical  paper  since  it  lacked 


the  required  elements  of  certainty  in  time  and 
amount  of  payment.  In  so  holding  it  was 
said :  '^he  so-called  note  being  no  more  than 
a  simple  contract,  not  a  note,  and  witliout 
negotiability,  could  only  be  transferred  by 
assignment;  and  the  indorsement  ^pay  to 
Tliomas  Story'  on  the  contract,  does  no  more 
than  transfer  the  right  to  recover  the  money 
payable  on  the  instrument,  and  the  right  to 
sue  therefor,  to  Story.  It  is  not  an  unusual 
way  of  transferring  such  claims,  but  such  in- 
dorsement imports  no  legal  liability  on  the 
part  of  the  indorser  to  pay  the  amount  of  the 
claim  in  case  of  failure  bv  the  debtor.  This 
would  be  giving  the  indorsement  the  charac- 
ter, and  subjecting  the  maker  of  it  to  the 
liability,  of  the  indorser  of  commercial 
paper.** 

In  Xational  Bank  of  Commerce  v.  Feeney, 
12  S.  D.  156,  80  N.  W.  186,  76.  Am.  St.  Rep. 
594,  46  L.R.A.  732,  it  was  held  that  a  prom- 
issory note  with  a  stipulation  on-the  stub  that 
the  note  was  to  be  discounted  at  twelve  per 
cent  if  paid  before  maturity  was  not  negotia- 
ble since  the  exact  amount  which  would  be 
required  to  pay  it  could  not  be  ascertained 
without  considering  the  discount  which  de- 
pended on  a  condition  uncertain  of  fulfilment. 

In  Farmers  Loan,  etc.  Co.  v.  Devear,  2  Tenn. 
Civ.  App.  366,  it  was  held  that  a  note  payable 
in  six  equal  instalments  with  a  condition 
that  a  discount  of  five  per  cent  would  be 
allowed  if  it  was  paid  within  fifteen  days  from 
date,  was  rendered  non -negotiable  by  the  con- 
dition for  the  reason  that  the  amount  payable 
was  uncertain.  Tlie  court  followed  the  deci- 
sion of  National  Bank  of  Commerce  v.  Feeney, 
supra,  and  quoting  from  that  case,  said: 
"  *A  promissory  note  is  non-negotiable  unless 
the  exact  amount  to  become  due  and  payable 
at  any  future  time  is  clearly  ascertainable 
at  the  date  of  the  note,  uninfluenced  by  any 
conditions  not  certain  of  fulfilment.'  The 
opinion  quoted  from  was  delivered  as  the 
result  of  a  second  petition  to  rehear  the  case, 
the  court  having  originally  held  the  note 
negotiable,  and  the  case  seems  to  have  been 
well  and  thoroughly  considered  by  the  court." 

In  Henler  v.  Comstock,  1  S.  D.  138,  45  N. 
W.  331,  8  L.R.A.  393,  the  court  held  to  be 
non-negotiable  an  instrument  in  these  words: 
"On  or  before  the  1st  day  of  December,  1884, 
for  value  received,  I  or  we,  the  undersigned, 
living  five  miles  of  Howard  P  0,  county  of 
Miner,  Territory  of  Dakota,  promise  to  pay 
to  Marsh  Binder  Manufacturing  Company  or 
order,  one  hundred  dollars,  at  the  Miner 
County  Bank,  in  Howard,  with  interest  from 
date  until  paid  at  the  rate  of  ten  per  cent 
per  annum,  eight  per  cent  if  paid  when  due.*' 
The  court  said:  "By  a  careful  review  of 
these  cases  it  seems  that  the  basis  of  the 
decision  is  that  of  uncertainty  in  the  amount 
to  be  recovered.    In  most  of  them,  if  not  all. 
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It  is  not  sufficient  that  the  amount  necessary 
to  liquidate  the  note  on  the  day  when  due 
is  certain,  and  can  be  determined,  but  that 
certainty  must  continue  till  the  obligation 
is  discharged." 

It  has  been  held  that  a  note  promising  to 
pay  a  certain  sum  thirty  days  after  date 
with  interest  at  the  rate  of  twelve  per  cent 
from  date  if  not  paid  at  maturity  is  not  a 
negotiable  instrument,  not  being  certain  in 
respect  to  the  time  of  payment  and  the 
amount  payable  when  due.  Randolph  v.  Hud- 
son, 12  Okla.  516,  74  Pac.  946. 

A  note  providing  that  "it  is  agreed  that  this 
note  may  be  paid  at  any  time  before  maturity 
and  that  interest  at  the  rate  of  eighteen  per 
cent  per  annum  shall  be  deducted  till  due" 
has  been  held  to  be  non-negotiable.  Way  v. 
Smith,  111  Mass.  525,  wherein  the  court  said: 
"This  stipulation  gives  the  maker  the  right  to 
pay  the  note  at  any  time  before  its  maturity 
at  his  option,  and  such  payment  would  dis- 
charge his  contract.  It  renders  the  contract 
uncertain  and  contingent,  both  as. to  the  time 
of  payment  and  the  amount  to  be  paid, 
and  is  inconsistent  with  the  essential  char- 
acter of  a  negotiable  promissory  note." 


Fed.  St.  Ann.  416)  because  taking  from  a 
nonaccepting  employer  certain  defenses,  since 
the  employer  has  no  vested  rights  in  these 
defenses,  and  the  legislature  could  take  them 
away  without  giving  any  election  at  all 
[See  note  at  end  of  this  case.] 


GREENE 

V. 

CALDWELI.  ET  AL. 

Kentucky  Court  of  Appeals — June  6,  1916. 
170  Ky.   671;   ISO  S.   W.    64:8. 


Workmen's  Compensation  Acta  —  Va- 
lidity. 

The  Workmen's  Compensation  Act  of  1916 
(Laws  1916,  c.  33)  is  not  unconstitutional, 
under  Const.  §  54,  forbidding  limitation  of 
amount  of  recovery  for  injuries,  as  being  com- 
pulsory on  employees,  since  by  section  74  it 
provides  for  their  election  to  accept  the  pro- 
visions of  the  act,  notwithstanding  section 
76b,  providing  that  as  to  nonaccepting  em- 
ployee, the  employer  may  use  the  defenses  of 
contributory  negligence,  fellow  servant,  and 
assumed  risk. 

[See  note  at  end  of  this  case.] 

Same. 

Nor  is  the  act  unconstitutional  under 
Const.  §  196,  forbidding  a  common  carrier  to 
contract  for  relief  from  its  common-law  lia- 
bility. 

[See  note  at  end  of  this  case.] 

Same. 

Such  act  is  not  unconstitutional  as  a  de- 
priving  of  property  without  due  process  of 
law,  contrary  to  Const.  U.  S.  Amend.  14  (9 


Nor  is  the  act  invalid  as  making,  by  section 
11  thereof,  radical  changes  in  the  law  of  par- 
ent and  child,  since  there  is  no  constitutional 
restraint  on  such  action  by  the  legislature. 

[See  note  at  end  of  this  case.] 

Same. 

The  constitutionality  of  the  act  as  a  whole 
is  not  affected  by  the  validity  or  invalidity 
of  section  22  thereof,  as  to  compensation  to 
alien  widows,  children,  and  relatives,  since 
this  section  is  separable  from  the  remainder 
of  the  act. 

[See  note  at  end  of  this  case.] 

Same. 

Such  act  does  not  violate  Const.  §  135,  for- 
bidding establishment  of  courts  not  provided 
for  in  the  constitution,  since  the  compensa- 
tion board  is  not  a  "court"  within  the  con- 
stitution, and  the  act  provides  in  section  52 
for  appeal  from  its  decision,  so  that  its  mem- 
bers are  arbitrators  within  Const.  §  250,  pro- 
viding that  arbitrators  shall  be  chos^en  by 
the  parties,  the  acceptance  of  the  act  by  em- 
ployer and  employee  constituting  a  consent 
that  the  board  act  as  "arbitrators." 

[See  note  at  end  of  this  case.] 

Same. 

Nor  is  it  unconstitutional  because  not  al- 
lowing a  jury  trial,  since  the  parties  accept- 
ing it  thereby  agree  to  trial  without  jury. 

[See  note  at  end  of  this  case.] 

Same. 

The  title  to  such  act  does  not  violate  Const 
§  51,  requiring  the  subject  of  a  law  to  be 
expressed  in  the  title. 

[See  note  at  end  of  this  case.] 

Same. 

Nor  is  such  act  unconstitutional  as  class 
legislation  in  violation  of  Const.  §  59,  pro- 
viding that  the  general  assembly  shall  not 
pass  local  or  special  acts  concerning  a  num- 
ber of  subjects  therein  mentioned,  since  the 
classification  made  i^  reasonable. 

[See  note  at  end  of  this  case.] 

Same. 

Nor  is  the  act  special  legislation  within  the 
meaning  of  Const.  §  59,  since  "special  legis- 
lation" api^ies  to  particular  places  or  per- 
sons as  distinguished  from  classes  of  places 
or  persons. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Franklin 
county. 

Action  by  Robert  L.  Greene,  plaintiffi 
against  Robert  T.  Caldwell  et  al.,  defendants. 
From  judgment  rendered,  plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.    Ar- 
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R.  8.  Ro9e  and  C  7.  Dawson,  amid  cturiae, 
M,  Jf.  Logan  and  Overton  8,  Hogan  for 

appellant. 
R.  7.  Caidwtll  and  R.  C.  P.  T^onuu  for 

appellees. 

[672]  Cabboll^  J. — ^In  1914  the  legislature 
passed  a  workmen's  compensation  act  which 
was  declared  unconstitutional  in  State  Jour- 
nal Co.  y.  Workmen's  Compensation  Board, 
161  Ky.  562.  In  1916  the  legislature  again 
enacted  a  workmen's  compensation  act,  and 
the  yalidlty  of  this  act,  which  was  upheld  in 
the  circuit  court,  is  dr&wn  in  question  on  this 
appeal. 

Before  considering  the  ohjections  urged  to 
the  present  law,  it  is  well  to  have  a  clear 
understanding  of  the  grounds  upon  which  the 
act  of  1914  was  condemned.  In  the  State 
Journal  case,  as  appears  from  the  opinion, 
cc'unsel  in  opposition  to  the  validity  of  the 
act  urged  many  reasons  why  it  should  be  set 
aside,  but  the  court,  after  considering  the 
various  objections  raised,  found  that  only 
three  of  them  presented  substantial  grounds 
upon  which  the  act  could  be  assailed.  These 
were:  (1)  That  the  act  violated  section  54 
of  the  constitution,  providing  that,  "The  Gen- 
eral Assembly  shall  have  no  power  to  limit 
the  amount  to  be  recovered  for  injuries  re- 
sulting in  death,  or  for  injuries  to  person  or 
property;"  (2)  that  the  act  was  compulsory 
in  that  both  the  employers  and  employees  were 
compelled  to  accept  its  provisions,  and  being 
compulsory  it  deprived  appellant  of  its  prop- 
erty without  due  process  of  law.  in  violation 
of  section  54  of  the  constitution;  (3)  that 
the  act  was  in  contravention  of  section  241 
of  the  constitution,  providing  that:  "VVlien- 
ever  the  death  of  a  person  shall  result  from 
an  injury  inflicted  by  negligence  or  wrong- 
ful [573]  act,  then,  in  every  such  case,  dam- 
ages may  be  recovered  for  such  death,  from 
the  corporation  and  persons  so  causing  the 
same.    .    .     ." 

In  the  course  of  the  opinion,  the  court,  in 
pointing  out  the  availability  of  these  objec- 
tions as  grounds  for  adjudging  the  act  in- 
valid, said  that  in  limiting  the  compensation 
to  which  an  injured  person  should  be  entitled 
to  the  amount  specified  in  the  schedule  of  the 
act  the  legislature  violated  section  54  of  the 
constitution  heretofore  quoted;  and  further 
said:  "But  we  think  it  is  within  the  power 
and  right  of  an  employee  to  waive  this  limit 
of  recovery  for  injury,  by  contract,  if  such 
contract  is  freely  and  voluntarily  made." 

It  was  further  said  that  the  act  was  objec- 
tionable in  compelling  the  injured  employee 
to  accept  its  provisions  and  take  the  compen- 
sation allowed  by  the  board  in  lieu  of  any 
cause  of  action  he  might  have  against  his 
employer  whether  he  desired  to  do  this  or 
not,  whereas  "His  election  should  be  free,  not 


even  in  the  alternative.  The  law  has  no 
right  to  force  him  to  accept  the  compensation 
fixed  by  this  board  by  depriving  him  of  his 
causes  of  action.  ....  The  legislature  has 
no  right  to  say  to  one  of  its  citizens  that 
'unless  you  accept  the  provisions  of  a  law 
impairing  your  constitutional  rights,  it  will 
take  from  you  other  rights  more  valuable.' 
In  the  light  of  section  54  of  the  constitution, 
we  must  treat  the  contract  made  by  the  em- 
ployee under  the  provisions  of  this  act  as 
compulsory  and  therefore  void." 

In  reference  to  the  burdens  put  on  the 
employer  who  refused  to  come  under  the  pro- 
visions of  the  act,  it  was  said:  "If  any  em- 
ployer should  determine  that  he  wanted  to 
carry  his  own  risk  and  make  his  own  con- 
tracts instead  of  having  the  law  to  make  a 
contract  for  him,  he  can  do  so.  .  .  .  But 
what  is  the  result?  The  law  says  to  this 
employer:  'You  may  go  on  with  your  busi- 
ness industries,  but  if  one  of  your  employees 
is  injured  or  killed,  you  shall  not  avail  your- 
self of  the  following  defenses:  The  defense 
of  the  fellow-servant;  the  defense  of  the  as- 
sumption of  risk;  or  the  defense  of  contribu- 
tory negligence."  These  are  practically  all 
the  defenses  the  employer  has,  and  they  are 
taken  from  him  unless  he  accepts  the  provi- 
sions of  this  act.  He  cannot,  under  these 
conditions,  successfully  defend  any  suit  for 
personal  injury.  .  .  .  We  cannot  subscribe 
to  the  proposition  [574]  that  this  is  a  volun- 
tary contract,  even  on  the  part  of  the  em- 
ployer." 

In  upholding  the  contention  that  the  act 
violated  section  241  of  the  Constitution  be- 
fore set  out,  it  was  said  that:  "If  an  injury 
to  an  employee  should  result  in  his  death, 
his  personal  representative  is  authorized  to 
recover  damages  from  the  negligent  person 
or  corporation  causing  his  death.  This  is  an 
absolute  right  given  by  this  section  of  the 
constitution  to  his  personal  representative  to 
recover  damages  for  such  negligence  as  has 
resulted  in  his  death.  And  it  is  immaterial, 
under  this  section  of  the  constitution,  wheth- 
er the  money  recovered  goes  to  the  children 
or  parents,  or  becomes  a  part  of  his  personal 
estate.  The  disposition  of  the  money  after 
his  death  cannot  afTect  the  right  of  the  per- 
sonal representative  to  recover.  It  may  go 
to  his  heirs,  or  it  may  become  a  part  of  his 
per.sonal  estate  and  go  to  his  creditors.    .    .    . 

"It  seems  clear  to  us  that  such  parts  of 
this  act  as  take  from  the  personal  representa- 
tive or  estate  of  a  deceased  employee,  who 
left  no  dependents  surviving  him,  any  part 
of  the  compensation  due  such  representative 
or  his  estate,  and  directs  its  payment  into 
this  fund  for  the  benefit  of  other  people,  is  a 
violation  of  the  above  section  241  of  the  con- 
stitution. The  legislature  has  no  right  to 
limit  the  damages  recovered,  for  the  death  of 
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an  employee  negligently  killed,  to  his  de- 
pendents. Nor  do  we  think  the  legislature 
has  the  right  to  take  what  is  due  the  estate 
of  one  man  and  give  it  to  another. 

"It  then  necessarily  follows  that  such  parts 
of  this  act  under  consideration  as  give  to 
this  Board  of  Compensation,  without  the  vol- 
untary contract  of  the  employee,  the  right  to 
recover  from  the  employer  for  the  death  of 
the  employee  leaving  no  dependents,  and  such 
other  parts  of  the  act  as  coerce  the  employee 
to  consent  or  to  make  a  contract  that  such 
compensation  shall  be  paid  into  this  compen- 
sation fund,  are  unauthorized  and  void." 

Responding  to  other  objections  urged  to 
the  act,  it  was  sgiid:  "A  sufficient  answer  to 
all  this  is,  that  these  are  matters  addressed 
entirely  to  the  wisdom  of  the  legislature  and 
can  be  regulated  as  necessities  may  require. 
.  .  .  The  Legislature  has  the  right  to  create 
[575]  a  compensation  board  and  put  it  into 
operation  free  from  the  objectionable  features 
of  the  present  act.  .  .  .  And  it  is  not  the 
purpose  of  the  court  of  the  intention  of  this 
opinion  to  lay  down  any  rule  that  will  pre- 
clude the  legislature  from  enacting  a  com- 
pensation act  that  will  conform  to  the  con- 
stitution, as  we  are  clearly  of  the  opinion 
that  the  legislature  may,  in  conformity  to 
the  constitution,  adopt  an  effective  compensa- 
tion law.  But  this  court  cannot  consent  that 
the  legislature  has  the  power  to  put  this  com- 
pensation act  in  operation  by  means  of  com- 
pulsory contracts." 

A  petition  for  a  rehearing  was  filed  by 
counsel  for  the  compensation  board,  and  in 
response  to  this  petition  the  court,  in  Ken- 
tucky State  Journal  Co.  v.  Workmen's  Com- 
pensation Board,  162  Ky.  387,  172  S.  W.  674, 
retracted  some  objections  to  the  act  pointed 
out  in  the  opinion  and  stated  more  explicitly 
the  material  grounds  upon  which  it  was  in- 
duced to  hold  the  act  invalid,  saying: 

"First.  The  provisions  of  the  present  com- 
pensation act,  as  far  as  they  affect  the  em- 
ployer, are  unobjectionable,  as  they  do  not 
conflict  with  any  provisions  of  the  constitu- 
tion. 

"Second.  Any  employee  coming  within  the 
provisions  of  the  act  may  voluntarily  agree 
to  accept  its  provisions  fixing  and  limiting 
his  recovery  in  case  of  injury. 

"Third.  He  may  likewise  voluntarily  ac- 
cept the  provisions  of  the  act  fixing  the 
amount  that  shall  be  recovered  in  the  event 
of  his  death,  and  said  sum  should  be  paid 
to  his  dependents  if  he  leaves  any,  and  if  not, 
to  his  personal  representatives.  The  legisla- 
ture has  no  power  to  direct  that  this  sum 
shall  in  any  event  be  paid  into  the  compensa- 
tion fimd. 

"Fourth.  Some  provisions  should  be  made 
in  the  act  whereby  the  employee  signifies  his 
Acceptance  of  the  provisions  of  the  act  by 


some  affirmative  act  on  his  part.  Silence  on 
this  subject  should  not  be  construed  into 
acceptance. 

"Fifth.  Provision  should  be  made  in  the 
act  for  appeal  to  a  court  of  competent  juris- 
diction for  review  in  all  cases  where  compcii- 
sation  is  denied  or  where  a  less  sum  is  al- 
lowed by  the  board  than  that  claimed  by  the 
injured  employee." 

In  the  light  of  this  opinion  pointmg  out 
the  objections  to  the  act  of  1914,  while  indi- 
cating that  it  was  competent  for  the  l^slt- 
ture  to  enact  a  compensation  act  [676]  that 
would  be  free  from  the  objectionable  features 
of  the  act  of  1914,  it  would  appear  that  all 
we  need  do  in  this  opinion  is  to  ascertain 
whether  the  legislature  conformed  the  act  of 
1910  to  the  opinion  of  the  court  by  eliminat- 
ing from  it  the  clauses  that  rendered  the  act 
of  1014  invalid,  and  if  this  was  done,  to  fur- 
ther ascertain  and  determine  if  any  previ- 
sions or  sections  not  found  in  the  act  of  1914 
were  inserted  in  the  act  of  1916  that  would 
bring  it  within  the  condemnation  of  the  con- 
stitution. If  the  act  of  1916  is  free  from  the 
obnoxious  features  of  the  act  of  1914  and 
does  not  contain  any  new  sections  prohibited 
by  the  constitution,  there  would  seem  to  be 
no  sound  reason  why  it  should  not  be  sus- 
tained, howewr  much  the  policy  or  wisdom 
of  it  may  be  questioned  or  its  economic  bene- 
fits to  both  employer  and  employee  doubted 
by  those  not  favorable  to  legislation  of  this 
nature,  for  it  has  been  pointed  out  by  this 
court  in  many  decisions  that  the  judiciary 
will  not  interfere  with  the  enactments  of  the 
law-making  department  of  the  state  unless 
they  are  found  to  be  clearly  in  contravention 
of  some  provision  of  the  constitution.  This 
well  settled  rule  in  the  construction  of  stat- 
utes was  thus  stated  in  Com.  v.  Goldberg, 
107  Ky.  96,  180  S.  W.  68.     . 

"Laws  cannot  be  disregarded  merely  be- 
cause they  are  supposed  to  be  repugnant  to 
some  governmental  principles  that  lie  outside 
of  constitutional  limitations.  The  constitu- 
tion of  this  state,  in  sections  27  and  28,  dis- 
tributing the  powers  of  government,  confined 
to  the  legislative  branch  the  authority  to  en- 
act laws,  and  this  authority  the  judiciary  i» 
not  at  liberty  to  interfere  with  unless  the 
legislation  violates  directly  or  by  necessary 
implication  some  provision  of  the  state  or 
federal  constitution.  Subject  to  this  limita- 
tion, the  policy  of  the  legislation  or  the 
wisdom  or  the  propriety  of  it,  is  not  for  the 
judicial  branch  of  the  government  to  decide. 
When  the  courts  have  exercised  their  juris- 
diction in  restraining  the  legislature  from 
transgressing  constitutional  bounds,  the? 
have  reached  the  limit  of  their  control.  The 
people  put  in  the  constitution  such  limita- 
tions as  they  wished  to  impose  on  the  legis- 
lative branch,  and  within  these  limitations 
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its  activities  are  controlled  by  the  constitu- 
tion; but  outside  of  them  it  may  act  with,  a 
free  hand,  subject,  of  course,  to  the  restraint 
imposed  by  the  federal  constitution.    So  that 
when  the  validity  of  legislation  is  challenged 
in  the  courts,  the  inquiry  is  [577]  limited  to 
the  questions,  what  provision  of  the  consti- 
tation  does  it  violate?    What  does  it  do  or 
propose  to  do  that  the  constitution  forbids?" 
Coming  now  to  consider  the  exhaustive  ar- 
gument of  counsel  opposing  the  legislation, 
we  find  it  insisted  that  the  act  of  1916  con- 
tains provisions  that  in  their  operation  and 
effect,  although  differing  in  form  of  expres- 
sion from  the  act  of  1914,  compel  the  em- 
ployee to  accept  the  provisions  of  the  act; 
and  this  being  so,  it  is  open  to  the  objection 
that  made  the  act  of  1914  obnoxious  to  the 
constitution  as  pointed  out  in  the  opinion  re- 
ferred  to.     But  after  carefully  considering 
this  act,  our  opinion  is  that  it  conforms  in 
the  particular  mentioned  to  the  requirements 
of  the  opinion  and  hence  is  not  compulsory 
on  the  employee,  but  leaves  him  the  individ- 
ual right  to  accept  or  reject  its  provisions 
whichever  he  chooses  to  do.     Under  the  act 
of  1914,  as  was  aptly  said  in  the  other  opin- 
ion, "When  the  employer  accepts  the  provi- 
sions of  this  act  the  employee  is  automati- 
cally drawn  into  this  so-called  contract  and 
made  subject  to  its  provisions."     He  could 
exercise  no  independent  volition  in  the  matter 
at  all.    It  was  not  necessarv  that  he  should 
be  asked  to  accept  the  law  because  when  his 
employer   accepted   it,   this    act   of   the   em- 
ployer, in  and  of  itself  without  any  action  on 
the  part  of  the  employee,  subjected  the  em- 
ployee to  all  the  provisions  of  the  law,  and 
this  arbitrary  method  by  which   the  provi- 
sions of  the. act  were  imposed  on  the  employee 
was  one  of  the  principal  objections  urged  to 
the  act  of  1914  and  the  chief  ground  upon 
which  the  invaliditv  of  the  act  was  rested." 

In  the  act  of  1910,  however,  the  objection- 
able compulsory  features  of  the  act  of  1914, 
in  go  far  as  the  employee  is  concerned,  were 
eliminated,  and  under  the  act  of  1916  the 
employer  cannot,  without  the  consent  of  the 
employee,  bring  him  under  the  influence  of 
the  act,  nor  does  it  become  operative  as  to 
the  employee  until  he  has  voluntarily  sig- 
Tiitiod  his  willintniess  to  accept  its  provisions 
by  signing  the  paper  described  in  section  74, 
which  section  reads  as  follows: 

"Section  74.  Election  to  operate  under  the 
provisions  of  this  act  shall  be  effected  by  the 
employee  by  signing  the  following  notice, 
to  wit: 

"*I  hereby  agree  with  (name  of  employer) 
to  accept  the  provisions  of  chapter  33,  acts 
of  1916,  commonly  known  as  the  Kentucky 
Workmen's  Compensation  Act.' 

[578]  "The  election  shall  be  effective  from, 
and  including,  the  date  of  signing,  whioh  shall 


be  inserted  opposite  the  employee's  signature.' 
In  case  an  employee  be  unable  to  write,  his 
mark  shall  be  witnessed  by  a  third  person, 
who  shall  at  the  time  read  the  notice  to  the 
employee.  Any  number  of  employees  may 
sign  tiie  same  notice,  provided  that  there  be 
conspicuously  written  or  printed  at  the  top 
of  each  page  thereof  on  which  signatures  ap- 
pear a  copy  of  the  above  form  of  notice.  If 
the  employment  be  intermittent  or  be  tempo- 
rarily suspended,  the  original  acceptance  of 
the  employee  shall  continue  effective  in  sub- 
sequent employment  under  the  same  em- 
ployer." 

It  is  also  provided  in  section  76  that:  "At 
any  time  after  electing  to  operate  under  the 
provisions  of  this  act,  either  party  may  with- 
draw such  election.  .  .  The  employee 
desiring  to  withdraw  such  election  shall  file 
with  the  employer  a  written  notice  of  with- 
drawal, stating  the  date  when  such  with- 
drawal is  to  become  effective.  Following  the 
filing  or  giving  of  such  notices,  the  status  of 
the  party  withdrawing  shall  become  the  same 
as  if  his  former  election  had  not  been  made; 
provided,  however,  that  withdrawal  shall  not 
be  effective  as  to  any  injury  sustained  less 
than  one  week  after  the  filing  thereof." 

It  is,  however,  provided  in  section  76b 
that:  "Every  employee  affected  by  the  pro- 
visions of  this  act  who  does  not  elect  to  oper- 
ate thereunder,  and  his  representative  in  case 
of  death,  shall,  in  any  suit  at  law  to  recover 
damages  for  personal  injury  or  death  by  acci- 
dent arising  out  of  and  in  the  course  of  his 
employment  against  an  employer  electing  to 
operate  under  the  provisions  of  this  act,  pro- 
ceed at  law  as  if  this  act  had  not  been  en- 
acted, and  the  employer  may  avail  himself  of 
the  defenses  of  contributory  negligence,  negli- 
gence of  a  fellow  servant,  and  assumption  of 
risk  as  such  defenses  now  exist  at  common 
law." 

Passing  for  the  moment  section  76b,  it  will 
be  seen  that  whether  the  employee  accepts 
the  act  or  not  depends  entirely  upon  his  vol- 
untary act.  He  can  either  accept  or  reject 
it  as  he  pleases,  and  no  one  else  has  authority 
to  do  either  of  these  things  for  him.  It  would 
seem,  therefore,  that  the  law  itself  is  a  suf- 
ficient answer  to  the  argument  that  it  is 
not  an  elective,  but  a  compulsory  statute 
[579]  by  which  the  employee  is  drawn  under 
its  provisions  whether  he  desires  to  be  sub- 
jected to  them  or  not. 

But  it  is  said  that  when  section  74  is  read, 
as  it  should  be,  in  connection  with  section 
76b,  it  very  plainly  shows  that  it  was  the 
purpose  of  the  legislature  to  evade,  through 
the  form  of  voluntary  acceptance  stipulated 
in  section  74,  the  compulsory  feature  of  the 
act  of  1914,  while  coercing  the  employee  by 
section  76b  to  accept  the  provisions  of  th^' 
«ct,  although  he  might  not  voluntarily  wish 
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to  do  80.  This  coercion  is  found  by  counsel 
to  exist  in  that  part  of  section  76b  which 
denies  to  the  employee  the  right  of  recovery 
for  injuries  that  may  have  been  inflicted  by 
the  negligence  of  the  employer,  if  the  injuries 
were  caused  by  the  contributory  negligence 
of  the  employee,  or  by  the  act  of  a  fellow 
servant,  or  if  the  risk  of  the  resulting  inju- 
ries was  assumed  by  the  employee. 

It  is  true  that  under  section  76b  the  em- 
ployee who  does  not  elect  to  accept  the  act 
and  who  brings  an  action  to  recover  damages 
for  personal  injuries  sustained  by  the  alleged 
negligence  of  the  employer  who  has  accepted 
its  provisions,  may  be  met  with  the  defenses 
that  he  was  guilty  of  contributory  negli- 
gence, or  that  the  injuries  complained  of 
were  caused  by  the  negligence  of  a  fellow 
servant,  or  that  he  assumed  the  risk  of  the 
accident  that  resulted  in  his  injury.  But, 
clearly,  the  fact  that  the  employer  may  rely 
on  these  defenses  is  far  from  denying  to  the 
employee  the  right  to  recover  for  injuries 
caused  by  the  negligence  of  the  employer.  He 
still  has  his  cause  of  action  as  he  has  always 
had,  and  the  employer  has  only  the  right  to 
rely  on  defenses  that  he  always  had  the  right 
to  rely  on,  although  it  should  be  said  that 
the  common  law  definition  of  these  defenses 
has  been  greatly  modified  by  court  opinions 
and  that  they  do  not  now  excuse  the  employer 
to  the  full  extent  they  formerly  did. 

To  what  ejctent  these  defenses  may  be  relied 
on  by  the  accepting  employer  to  defeat  re- 
covery by  a  nonelecting  employee,  it  would 
be  obviously  improper  in  this  opinion  to  un- 
dertake to  say. 

It  will  be  time  enough  to  construe  and 
define  section  76b  when  we  have  a  case  arising 
between  a  nonelecting  employee  and  an  ac- 
cepting employer  in  which  there  is  presented 
the  question  of  the  extent  to  which  these 
defenses  may  be  relied  on  by  the  employer  to 
d<^feat  [580]  a  recovery.  For  the  present  it  is 
sufficient  to  say  that  whether  at  all  or  in 
what  degree  this  act  puts  in  the  way  of  the 
nonelecting  employee  obstacles  by  which  he 
was  not  theretofore  hindered  in  suits  against 
his  employer,  is  really  not  a  material  inquiry 
in  the  case  we  have,  as  the  right  of  election 
or  nonelection  is  left  with  the  employee,  and 
this  is  all  the  former  opinion  required. 

We  may,  however,  say  that  we  do  not  agree 
that  the  changes  in  the  existing  law  proposed 
in  section  76b  have  the  coercive  influence  at- 
tributed to  them  by  counsel  or  that  this  sec- 
tion compels  the  employee  to  accept  the  act 
when  he  would  not  have  accepted  it  if  this 
change  had  not  been  made.  When  the  section 
is  looked  to,  this  assumption  is  entirely  too 
speculative  to  be  made  the  basis  of  a  charge 
of  compulsion.  What  the  employee  will  do 
when  he  comes  to  decide  whether  to  accept 
or  reject  the  act  depends  on  the  viewpoint 


from  which  he  weighs  for  himself  its  benefits 
and  disadvantages.  One  employee  might  be 
entirely  willing  to  elect  to  accept  its  provi- 
sions with  a  full  recognition  of  the  effect  of ' 
section  76b,  while  another  employee,  if  this 
section  were  eliminated,  would  not  accept  it 
But,  however  this  may  be,  and  without  r^ard 
to  the  influence  section  76b  may  have  on  the 
employee,  the  real  and  determining  questioD 
by  which  the  validity  of  this  act  upon  tlie 
point  under  consideration  must  be  decided  is, 
has  the  employee  the  right  to  act  for  himself! 
Has  he  the  right  to  exercise  his  Toluntary, 
independent  judgment  and  do  as  he  pleases! 
The  act  declares  that  he  has,  and  as  was  said 
in  the  former  opinion,  this  is  all  that  is  nec- 
essary to  remove  the  charge  of  compulsion. 

It  is  also  urged  that  although  section  54  of 
the  constitution  provides  that  ''The  General 
Assembly  shall  have  no  power  to  limit  the 
amount  to  be  recovered  for  injuries  resultiing 
in  death,  or  for  injuries  to  person  or  prop- 
erty," the  General  Assembly,  in  disregard  of 
this  section,  has  attempted  by  this  act  to 
limit  the  amount  that  may  be  recovered  for 
injuries  or  death. 

It  is  quite  correct  to  say  that  this  section 
operates  as  a  restraint  on  the  General  Assem- 
bly and  prohibits  it  from  attempting  to  limit 
the  amount  of  recovery  in  the  cases  described 
in  the  section.  But  in  this  legislation  the 
General  Assembly  did  not  arbitrarily  or  at 
all  undertake  to  limit  the  amount  of  recovery. 
It  merely  proposed  a  statute  to  a  certain 
class  of  people  for  their  individual  [581]  ac- 
ceptance or  rejection.  It  did  not  assume  to 
deprive  these  classes  or  indviduals  without 
their  consent  of  any  constitutional  rights  to 
which  they  were  entitled.  The  General  As- 
sembly merely  afiforded  by  this  legislation  a 
means  by  and  through  which  individuals  com- 
posing classes  might  legally  consent  to  limit 
the  amount  to  which  the  individual  would 
be  entitled  if  injured  or  killed  in  the  course 
of  his  employment. 

Section  196  of  the  constitution  provides 
that:  ''No  common  carrier  shall  be  permit- 
ted to  contract  for  relief  from  its  common 
law  liability."  And  it  is  suggested  that  as 
this  act  includes  certain  classes  of  common 
carriers  which  are  permitted  to  accept  its 
provisions,  the  acceptance  of  the  act  by  these 
common  carriers,  if  its  provisions  were  not 
accepted  by  their  employees,  would  have  the 
efifect  of  enabling  the  common  carrier  em- 
ployer to  limit  his  common  law  liability  in 
violation  of  this  section. 

It  was  held  in  Davis  v.  Chesapeake,  etc. 
R.  Co.  122  Ky.  528, 12  Ann.  Cas.  723,  92  S.  W. 
339,  121  Am.  St.  Rep.  481,  5  L.RA.(N.S.) 
468,  supported  by  a  reference  to  section  39<> 
of  the  constitution,  that  a  contract  between 
a  common  carrier  and  its  employees  by  wliich 
in  consideration  of  his  employment  the  em- 
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ployee  assumed  all  risk  of  death  or  accident 
or  damage  to  him  or  his  property  sustained 
by  the  negligence  of  the  employer,  was 
against  the  public  policy  of  the  state  and 
not  binding  on  the  employee.  But  the  prin- 
ciple laid  down  in  this  and  other  cases  in- 
volving like  questions  can  have  no  controlling 
application  here,  because  if  we  should  put  to 
one  side  this  compensation  act,  it  is  clear 
that  no  employer,  whether  common  carrier 
or  not,  could  oiter  into  a  contract  with  his 
employee  hy  which  the  employee,  in  consid- 
eration of  his  employment,  could  bindingly 
consent  to  waive  any  right  of  action  he  might 
have  against  his  employer  to  recover  damages 
for  injuries  sustained  by  the  negligence  of 
the  employer.  Individual  contracts  like  this 
have  always  been  and  are  now  against  the 
public  policy  of  the  state.  This  act,  however, 
may  modify  in  some  measure  this  rule  when 
the  employer  has  accepted  its  provisions  and 
the  employee  has  not.  But  as  to  all  other 
employers  and  employees  the  public  policy  of 
the  state  remains  unchanged. 

It  is,  of  course,  apparent  that  this  act, 
which  is  the  result  of  a  widespread  demand 
for  a  radical  change  in  the  existing  law,  has 
set  up  as  to  these  classes  to  which  it  applies 
a  new  public  policy  for  this  state  which  it  is 
[582]  confidently  believed  will  prove  bene- 
ficial to  all  who  come  under  its  protection. 
And  the  authority  for  the  legislation  is  found 
in  the  police  power  of  the  state;  in  the  power 
to  regulate  and  control  by  legislation  all 
matters  affecting  not  only  the  health  and 
the  safety,  but  the  general  welfare  of  the 
people  individually  as  well  as  in  classes  into 
which  they  may  reasonably  be  grouped;  and 
this  extension  of  the  power,  has  been  sus- 
tained by  the  courts  practically  with  una- 
nimity. 

Another  ground  for  reversal  is  found  by 
counsel  in  the  fourteenth  amendment  to  the 
constitution  of  the  United  States  in  which  it 
is  said,  in  part:  "Nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property 
without  due  process  of  law,"  (9  Fed.  St.  Ann. 
416)  and  the  contention  is  made  that  this 
act,  hy  taking  from  the  nonelecting  employer 
certain  defenses  that  he  had  before  its  adop- 
tion, in  effect  deprives  him  of  his  property 
without  due  process  of  law.  Many  cases  are 
cited  by  counsel  in  support  of  the  asserted 
proposition,  but  we  do  not  find  the  reasons 
advanced  available  for  the  purpose  urjjed  by 
counsel.  Nor  do  we  think  the  principle  an- 
nounced in  the  case  of  Louisville  v.  Cochran, 
S2  Ey.  15,  relied  on,  applicable  to  the  ques- 
tions submitted. 

The  only  ground  on  which  this  attack  is 
rested  is  that  the  employer  who  elects  not 
to  accept  the  provisions  of  the  act  shall  not, 
in  any  suit  by  his  employee  to  recover  dam- 
ages for  personal  injuries  or  death  arising 
Ann.  Cns.  1918B. — 39. 


out  of  and  in  the  course  of  his  employment, 
be  permitted  to  defend  the  suit  upon  the 
grounds  that  the  employee  was  guilty  of  con- 
tributory negligence,  or  that  the  injury  was 
caused  by  tlie  negligence  of  a  fellow  serv- 
ant, or  that  the  employee  had  assumed  the 
risk. 

Aside  from  the  fact  that  it  was  held  in 
the  former  opinion  that  the  act  of  1914  con- 
taining like  provisions  was  free  from  objec- 
tion so  far  as  the  employer  was  concerned, 
it  may  be  again  said  that  these  burdens  are 
not  arbitrarily  imposed  on  the  employer,  as 
it  is  left  entirely  to  his  election  whether  he 
will  assume  them  by  refusing  to  accept  the 
provisions  of  the  act  or  be  relieved  from 
them  by  electing  to  come  under  its  provisions. 
The  choice  is  put  before  him  and  he  may  act 
as  he  chooses.  The  only  compulsion  attempt- 
ed to  be  exerted  is  that  if  he  refuses  to  ac- 
cept he  cannot  rely  on  these  defenses  which 
would  be  available  to  him  if  he  did  accept. 
But  if  this  is  compulsion,  as  claimed,  the 
legislature  had  the  [583]  right  at  any  time 
to  withdraw  the  benefit  of  these  defenses  from 
employers  and  to  make  them  liable  at  the 
suit  of  injured  employees,  although  the  in- 
jured employee  may  have  been  guilty  of  con- 
tributory negligence,  or  the  injury  may  have 
been  inflicted  by  a  fellow  servant,  or  the  risk 
of  injury  may  have  been  assumed.  The  em- 
ployer had  no  vested  right  in  these  defenses. 
The  law  gave  them  to  him  and  the  law  may 
take  them  away,  and  it  could  have  taken 
them  away  without  giving  any  election  at  all. 
This  being  so,  it  would  seem  clear  that  this 
legislation  does  not  take  the  property  of  the 
employer  without  due  process  of  law. 

Objection  is  also  found  to  section  11,  which 
provided  that  "A  minor,  except  where  em- 
ployed ih  wilful  violation  of  any  law  of  this 
state  regulating  the  employment  of  minors, 
shall  be  deemed  aui  juris  for  the  purpose  of 
this  act,  and  no  other  person  shall  have  cause 
of  action  or  right  to  compensation  for  any 
injury  to  or  death  of  such  minor  employee 
for  loss  of  service  on  account  thereof,  by 
reason  of  the  minority  of  such  employee.  In 
the  event  of  the  award  of  a  lump  sum  of 
compensation  to  such  minor  employee,  pay- 
ment shall  be  made  to  the  guardian  of  such 
minor."  And  it  is  insisted  that  this  section 
is  open  to  serious  complaint  on  account  of 
the  radical  changes  it  works  in  the  long  ex- 
isting law  in  respect  to  the  mutual  obliga- 
tions of  parent  and  child. 

It  is  true  that  this  legislation  does  make 
material  changes  in  the  law  of  parent  and 
child;  but  a  sufficient  answer  to  all  the  ob- 
jections urged  is  that  the  legislature,  in  un- 
dertaking to  fix  the  status  of  minors  under 
this  act,  was  not  restrained  by  any  constitu- 
tional provision.  It  had  the  unquestioned 
power  to  make  such  changes  in  what  may  be 
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called  the  business  relations  of  parent  and 
child  as  seemed  to  it  advit^able. 

Section  22  of  the  act  reads  as  follows: 
"Compensation  under  this  act  to  alien  de- 
pendent widows  and  children,  not  residents 
of  the  United  States,  shall  be  one-half  of  the 
aniuunt  provided  in  each  case  for  residents; 
and  tlie  employer  may,  at  any  time,  commute 
all  future  installments  of  compensation  to 
alien  dependents  or  the  then  value  thereof. 
Alien  widowers,  parents,  brothers  and  sisters, 
not  residents  of  the  United  States,  shall 
not  be  entitled  to  any  compensation."  This 
section,  which  was  not  in  the  act  of  1914, 
is  assailed  because  it  is  said  to  discrimi- 
nate against  aliens  and  their  dependents  and 
[584]  is  also  a  discrimination  against  Amer- 
ican labor  in  favor  of  foreign  labor;  and  ap- 
parently this  charge  is  well  founded.  We  do 
not,  however,  find  it  either  necessary  or 
proper,  in  determining  the  constitutionality 
of  this  act  as  a  whole,  to  express  any  opinion 
as  to  the  validity  of  this  section.  It  is  not 
so  related  to  or  connected  with  the  other  sec- 
tions as  that  it  might  not  be  eliminated  and 
leave  a  complete  act  in  such  form  as  would 
accomplish  the  chief  purpose  of  the  legisla- 
tion. This  being  so,  if  this  section  should  be 
declared  to  be  unconstitutional,  the  remain- 
der of  the  act  would  not  be  affected  by  its 
invalidity.  Com.  v.  Goldburg,  167  Ky.  06, 
ISO  S.  W.  184,  and  cases  therein  cited. 

In  view  of  this  it  is  obvious  that  the  fitting 
thing  to  do  is  to  postpone  adjudging  any 
question  concerning  this  section  until  its  con- 
struction and  effect  come  before  us  in  some 
case  in  which  an  alien,  his  relatives  or  de- 
pendents, are  parties,  and  the  objections  to 
the  section  in  its  practical  application  to  ex- 
isting conditions  are  made  an  issue. 

It  is  further  insisted  that  the  compensation 
board  as  created  by  this  act  is  a  court  estab- 
lished in  violation  of  section  135  of  the  con- 
stitution, reading:  "No  courts,  save  those 
provided  for  in  this  constitution,  shall  be 
established."  This  question  was  before  us 
when  we  came  to  consider  the  act  of  1914, 
and  we  did  not  then  find  that  this  compensa- 
tion board  was  a  court  in  the  meaning  of 
the  constitution,  and  so  the  objection  to  the 
compensation  board  on  this  ground  was  over- 
ruled. But  it  was  said  in  the  extended  opin- 
ion, in  162  Ky.  that:  "Provision  should  be 
made  in  the  act  for  appeal  to  a  court  of  com- 
petent jurisdiction  for  review  in  all  cases 
where  compensation  is  denied  or  where  a  less 
sum  is  allowed  by  the  board  than  that 
claimed  by  the  injured  employee."  In  the 
1914  act  the  right  of  appeal  to  the  courts 
by  a  complaining  employee  from  the  decision 
of  the  compensation  board  was  so  limited  as 
to  practically  deny  any  appeal  and  to  make 
the  judgment  of  the  compensation  board 
final.    But  the  act  of  1916  contains  an  elab- 


orate scheme  by  which  courts  may  review  the 
final  decisions  of  the  compensation  board,  and 
it  is  provided,  in  part,  in  section  52  of  the 
act  that: 

"Either  party,  within  twenty  days  after 
the  rendition  of  such  final  order  or  award  of 
the  board,  may  by  petition  appeal  to  the 
circuit  court  that  would  have  [585]  jurisdic- 
tion to  try  an  action  for  damages  for  said 
injuries  if  this  act  had  not  passed,  for  the 
review  of  such  order  or  award. 

"No  new  or  additional  evidence  may  be  in- 
troduced in  the  circuit  court,  except  as  to 
the  fraud  or  misconduct  of  some  person  en- 
gaged in  the  administration  of  this  act,  and 
affecting  the  order,  ruling  or  award,  but  the 
court  shall  otherwise  hear  the  cause  upon 
the  record  or  abstract  thereof  as  certified  by 
the  board,  and  shall  dispose  of  the  cause  in 
summary  manner,  its  review  being  limited  to 
determining  whether  or  not: 

"1.  The  board  acted  without  or  in  excess 
of  its  power. 

"2.  The  order,  decision  or  award  was  pro- 
cured by  fraud. 

"3.  The  order,  decision  or  award  is  not  in 
conformity  to  the  provision  of  this  act. 

"4.  If  findings  of  fact  are  in  issue,  whether 
such  findings  of  fact  support  the  order,  deci- 
sion or  award. 

"The  board  and  each  party  shall  have  the 
right  to  appear  in  such  review  proceedings; 
the  court  shall  enter  judgment  affirming, 
modifying  or  setting  aside  the  order,  decision 
or  award,  or  in  its  discretion  remanding  the 
cause  to  the  board  for  further  proceedings  in 
conformity  with  the  direction  of  the  court. 
The  court  may,  in  advance  of  judgment  and 
upon  a  sufficient  showing  of  fact,  remand  the 
cause  to  the  board." 

And  it  is  further  provided  in  section  52  of 
the  act  that:  "Where  an  amount  sufficient 
under  existing  laws  to  authorize  an  appeal  to 
the  Court  of  Appeals  is  involved,  the  judg- 
ment of  the  circuit  court  shall  be  subject  to 
appeal  to  the  Court  of  Appeals,  the  scope  of 
whose  review  shall  include  all  matters  herein 
made  the  subject  of  review  by  the  circuit 
court  and  also  errors  of  law  arising  in  the 
circuit  court  and  upon  appeal  made  review- 
able by  the  Civil  Code  of  Procedure  where 
not  in   conflict  with  the  provisions  of  this 

From  these  excerpts  it  will  be  seen  that  iQ 
all  cases  in  which  there  arises  a  question 
affecting  the  substantial  rights  of  either  the 
employer  or  the  employee,  an  appeal  may  be 
taken  to  the  courts  from  the  decision  of  the 
board  upon  the  record  made  up  in  the  hearing 
before  the  compent^ation  board.  So  that  the 
board  in  its  settlement  of  disputes  arising 
between  employer  and  employee  as  to  the 
compensation  the  employee  is  entitled  to  i^ 
really   [586]   nothing  more  than  an  agency 
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created  by  the  legislature  for  the  purpose  of 
assisting  the  courts  in  the  preliminary  find- 
ioj^s  of  fact  that  may  be  necessary  in  execut- 
ing the  administrative  features  of  tlie  act. 
If  the  parties  are  satisfied  with  the  decision 
of  the  board,  it  merely  acts  as  a  board  of 
arbitration  whose  judgment  is  acquiesced  in 
by  the  parties  who  have  submitted  the  mat- 
tor  in  dispute  to  its  settlement;  if  they  are 
not  satisfied  they  may  appeal  to  the  courts. 

As  to  the  suggestion  made  that  the  mem- 
bers of  this  board  are  not  arbitrators  within 
tho  meaning  of  section  250  of  the  constitu- 
tion  because  the  employer  and  employee  have 
no  voice  in  the  selection  of  the  board,  it  may 
be  dismissed  with  the  comment  that  the 
enoiployer  and  employee  in  accepting  the  pro- 
visions of  the  act  thereby  consent  that  the 
board  of  compensation  may  act  as  a  board  of 
arbitrators  for  the  purpose  of  determining 
matters  of  difference  between  them.  And  the 
criticism  that  the  act  is  faulty  in  not  allow- 
ing a  jury  trial  may  be  shortly  answered  by 
the  statement  that  persons  having  a  case  in 
court  may  consent  to  a  trial  without  a  jury, 
and  this  is  what  the  parties  who  accept  this 
act  agrees  to  do. 

The  title  of  the  act  is  also  censured  as 
being  in  violation  of  section  51  of  the  consti- 
tution, but  this  criticism  is  without  merit. 
The  title  of  the  act  is  very  elaborate;  indeed, 
more  so  than  the  constitution  requires,  and 
covers  everv  substantial  feature  of  the  law. 

It  is  also  pressed  on  our  attention  that 
the  act  is  special  and  class  legislation  and 
for  this  reason  violates  section  59  of  the 
constitution,  providing  that  the  General  As- 
sembly shall  not  pass  local  or  special  acts 
concerning  a  number  of  subjects  that  are  men- 
tioned in  the  section.  It  is,  however,  so  well 
settled  as  not  to  need  citation  of  authority 
that  the  right  of  classification  when  reason- 
ably exercised  is  not  opposed  to  either  the 
state  or  federal  constitution;  and  all  that 
this  act  projKises  to  do  is  to  create  a  class 
out  of  described  employers  and  employees 
and  deal  with  this  class  separately  and  apart 
from  other  classes  of  employers  and  em- 
ployees. In  making  classifications  like  this 
it  is  obviously  Impossible  to  draw  the  line 
of  reparation  with  such  accuracy  as  to  in- 
clude all  who  might  well  be  brought  within 
the  class  or  to  exclude  all  who  might  be  left 
without  it.  It  is,  therefore,  only  required 
that  the  classification  shall  be  [587]  as  rea- 
sonable and  as  practicable  as  conditions  will 
permit,  and  this  legislation,  we  think,  con- 
fonn<^  to  this  rule. 

Neither  is  the  act  special  legislation  within 
the  meaning  of  the  constitution,  as  special 
legislation  applies  to  particular  places  or  per- 
sons as  distinguished  from  classes- of  places 
or  persons. 

Some  objection  is  also  pointed  out  to  the 
insurance  provisions,  but  these   are   merely 


administrative  and  for  the  purpose  of  making 
more  satisfactory  and  secure  the  compensa- 
tion provisions  of  the  act  and  do  not  contra- 
vene any  section  of  the  constitution. 

In  conclusion  we  may  say  that  after  a  care- 
ful consideration  of  this  progressive  and  bene- 
ficial legislation  and  of  all  the  material  ar- 
guments advanced  by  counsel  in  opposition 
to  its  validity,  we  are  convinced  that  as  a 
whole  the  act  is  not  open  to  any  constitu- 
tional objection.  The  legislature  in  its  en- 
actment was  careful  to  avoid  the  objections 
found  to  exist  in  the  act  of  1914  and  to  keep 
it  free  from  other  fundamental  faults  that 
might  affect  its  validity. 

It  may  be  true  that  there  are  sections  and 
parts  of  sections  relating  to  administrative 
features  of  the  act  that  need  reforming,  and, 
indeed,  it  would  be  singular  if  structural  de- 
fects could  not  be  found  in  so  comprehensive 
and  complicated  a  piece  of  new  and  remedial 
legislation  dealing  with  a  subject-matter  that 
directly  affects  so  many  people  and  so  many 
business  concerns.  But  when  the  board- 
charged  with  the  administration  of  the  law 
comes  to  apply  it  to  the  practical  conditions 
it  was  designed  to  regulate,  these  defects, 
whatever  they  may  be,  will  surely  be  discov- 
ered, and  when  they  are,  the  legislature  can, 
and  we  have  no  doubt  will,  from  time  to 
time,  correct  them  in  such  manner  as  the 
needs  of  the  persons  and  businesses  affected 
may  seem  to  require. 

We  have  not,  in  the  course  of  the  opinion 
found  it  useful  to  support  what  has  been 
said  by  authority,  although  there  is  abundant 
that  might  be  found  sustaining  our  conclu- 
sions, as  may  be  seen  by  an  examination  of 
Ives  V.  South  Buffalo  R.  Co.  201  N.  Y.  271, 
Ann.  Cas.  1912B  156,  94  N.  E.  431,  34  L.R.A. 
(N.S.)  162;  State  v.  Clausen,  65  Wash.  156, 
117  Pac.  1101,  37  L.R.A.(N.S.)  460;  Cun- 
ningham V.  Northwestern  Improvement  Co. 
44  Mont.  180,  119  Pac.  554;  Borgnis  v.  Falk 
Co.  147  Wis.  327,  133  N.  W.  209,  .37  L.R.A. 
(N.S.)  480;  State  v.  Creamer,  86  Ohio  St. 
349,  97  N.  E.  602,  39  L.R.A. (N.S.)  694;  Mil- 
waukee V.  Miller,  [588]  154  Wis.  652,  144 
N.  W.  188,  and  the  very  full  note  to  this  case 
in  L.R.A.1916A  page  1;  Jeffry  Mfg.  Co.  v. 
Blagg,  235  U.  S.  571,  35  S.  Ct.  167,  59  U.  S. 
(L.  ed.)   364. 

Wherefore,  the  judgment  is  affirmed.  The 
whole  court  sitting. 


NOTE. 
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Indiana,  614. 
Iowa,  614. 
Kentucky,  614. 
Maryland,  614, 
Massachusetts,  614. 
Michigan,  614. 
New  Jersey,  614. 
New  York,  614. 
Ohio,  614. 
Oklahoma,  614. 
Pennsylrania,  615. 
Texas,  615. 
Washington,  615. 
West  Virginia,  615. 


Generally. 


Since  the  preparation  of  the  note  to  Ken- 
tucky State  Journal  Co.  v.  Workmen's  Com- 
pensation Board,  Ann.  Cas.  1916B  1273,  there 
have  been  a  number  of  cases  passing  on  the 
validity  of  workmen's  compensation  acts,  and 
the  decisions  have  been  uniformly  in  favor 
of  legislation  of  that  kind.  That  such  acts 
are  not  in  violation  of  any  provision  of  the 
Federal  Constitution  is  established  by  three 
recent  decisions  of  the  United  States  Supreme 
Court,  New  York  Cent.  R.  Co.  v.  White,  243 
U.  S.  188,  Ann.  Cas.  191 7D  629  (sustaining 
the  compulsory  act  of  New  York) ;  Hawkins 
V.  Bleakly,  243  U.  S.  210,  Ann.  Cas.  1917D 
637  (sustaining  the  elective  act  of  Iowa); 
and  Mountain  Timber  Co.  v.  Washington,  243 
U.  S.  219,  Ann.  Cas.  1917D  642  (sustaining 
the  state  insurance  fund  act  of  Washington ) . 
Since  the  decision  in  the  reported  case,  sus- 
taining the  act  passed  as  a  substitute  for 
that  held  to  be  invalid  in  Kentucky  State 
Journal  Co.  v.  Workmen's  Compensation 
Board,  supra,  there  is  no  American  jurisdic- 
tion in  which  the  latest  compensation  act  is 
held  to  be  invalid. 

Among  the  principal  objections  which  have 
been  urged  unsuccessfully  against  workmen's 
compensation  acts  in  the  recent  cases  are  the 
following: 

— that  they  take  property  without  compen- 
sation, Solvuca  V.  Ryan,  etc.  Co.  (Md.)  101 
Atl.  710; 

— that  they  deny  due  process  of  law.  New 
York  Cent.  R.  Co.  v.  White,  243  U.  S.  188, 
Ann.  Cas.  1917D  629,  37  S.  Ct.  247,  L.R.A. 
1917D  1;  Solvuca  v.  Ryan,  etc.  Co.  (Md.) 
101  Atl.  710;  Madden's  Case,  222  Mass.  487, 
111  N.  E.  379,  L.R.A.1916D  1000;  Adams  v. 
Iten  Biscuit  Co.  (Okla.)  162  Pac.  938;  Mid- 
dieton  v.  Texas  Power,  etc.  Co.  (Tex.)  185 
S.  W.  556; 

— that  they  impair  the  obligation  of  a  con- 
tract. Hunter  v.  Colfax  Consol.  Coal  Co.  175 
la.  245,  Ann.  Cas.  1917E  803,  164  N.  W. 
1037,  157  N.  W.  145; 


— ^that  they  impair  the  liberty  of  contract, 
Anderson  v.  Carnegie  Steel  Co.  255  Pa.  St. 
33,  99  Atl.  216; 

— that  they  amount  to  class  legislation, 
New  York  Cent.  R.  Co.  v.  White,  243  U.  S. 
188,  Ann.  Cas.  1917D  629,  37  S.  a.  247, 
L.R.A.  1917D  1;  Chicago  Rys.  Co.  v.  Indus- 
trial Board,  276  111.  112,  114  N.  E.  534; 
Casparis  Stone  Co.  v.  Industrial  Board,  278 
ill.  77,  115  N.  E.  822; 

— that  they  delegate  judicial  power  to  ad- 
ministrative officers,  Hawkins  v.  Bleakly,  243 
U.  S.  210,  Ann.  Cas.  1917D  637,  37  S.  Ct 
255;  Hunter  v.  Colfax  Consol.  Coal  Co.  176 
la.  243,  Ann.  Cas.  1917E  803,  154  N.  W. 
1037,  157  N.  W.  145;  Fassig  v.  State,  95 
Ohio  St.  232,  116  N.  E.  104;  Adams  v.  It€n 
Biscuit  Co.  (Okla.)  162  Pac.  938;  Middleton 
V.  Texas  Power,  etc.  Co.  (Tex.)  185  S.  W. 
556; 

— that  they  oust  the  courts  of  jurisdiction, 
Hunter  v.  Colfax  Consol.  Coal  Co.  175  la. 
245,  Ann.  Cas.  1917E  803,  154  N.  W.  1037, 
157  N.  W.  145;  Solvuca  v.  Ryan,  etc.  Co. 
(Md.)  101  Atl.  710; 

— that  they  deny  to  the  employee  hm  com- 
mon-law remedies,  New  York  Cent.  R.  Co.  t. 
White,  243  U.  S.  188,  Ann.  Cas.  1917D  629. 
37  S.  Ct.  247,  L.R.A.1917D  1:  Keeran  v. 
Peoria,  etc.  Traction  Go.  277  III.  413,  115 
N.  E.  636;  Anderson  v.  Carn^ie  Steel  Co. 
255  Pa.  St.  33,  99  Atl.  215;  Middleton  v. 
Texas  Power,  etc.  Co.  (Tex.)  185  S.  W.  5o6; 

— that  they  abolish  the  common-law  de- 
fenses of  the  employer,  New  York  Cent.  R. 
Co.  V.  White,  243  U.  S.  188,  Ann.  Cas.  ini7D 
629,  37  S.  Ct.  247,  L.R.A.1917D  1 ;  Strom  v. 
Postal  Tel.  Cable  Co.  271  111.  644,  111  N.  E. 
555;  Hunter  v.  Colfax  Consol.  Coal  Co.  175 
la.  245,  Ann.  Cas.  1917E  803,  164  N.  W.  1037, 
167  N.  W.  145;  Brost  v.  Whitall-Tatum  Co. 
89  N.  J.  L.  531,  99  Atl.  316;  Adams  v.  Iten 
Biscuit  Co.  (Okla.)  162  Pac.  938;  Anderson 
V.  Carnegie  Steel  Co.  255  Pa.  St.  33,  99  Atl. 
215;  Middleton  v.  Texas  Power,  etc.  Co. 
(Tex.)  185  S.  W.  556;  Watts  v.  Ohio  Valley 
Electric  R.  Co.  78  W.  Va.  144,  88  S.  E.  659; 

— ^that  they  violate  the  constitutional  guar- 
anty of  a  jury  trial,  New  York  Cent.  R.  Co. 
V.  White,  243  U.  S.  188,  Ann.  Cas.  1917D 
629,  37  S.  Ct.  247,  L.R.A.1917D  1 :  Hawkins 
T.  Bleakly,  243  U.  S.  210,  Ann.  Cas.  1017D 
637,  37  S.  Ct.  255;  Raymond  v.  Chicago,  etc. 
R.  Co.  233  Fed.  239,  147  C.  C.  A.  245 ;  Hunter 
V.  Colfax  Consol.  Coal  Co.  176  la.  245,  Ann. 
Cas.  1917E  803,  164  N.  W.  1037,  157  X.  W- 
145;  Fassig  v.  State,  96  Ohio  St  232,  116 
N.  E.  104;  Adams  v.  Iten  Biscuit  Co.  (Okla.) 
162  Pac.  938;  Anderson  v.  Carnegie  Steel  Co. 
255  Pa.  St.  33,  99  Atl.  215;  Middleton  v. 
Texas  Power,  etc.  Co.  (Tex.)   185  S.  W.  556. 

An  elective  act  does  not  violate  a  constitu- 
tional prohibition  against  limiting  by  stat- 


ute  the  amount  recoyerable  for  personal  in- 
jury or  death.  Anderson  ▼.  Carnegie  Steel 
Co.  255  Pa.  St.  33,  99  Atl.  215.  And  see  the 
reported  case. 

In  addition  to  the  rulings  on  the  validity 
of  a  workmen's  compensation  act  as  a  whole, 
the  following  specific  provisions  in  such  an 
act  have  been  sustained  in  recent  cases: 

— ^making  employer  liable  for  act  of  stran- 
ger on  premises,  Stertz  v.  Industrial  Ins. 
Commiaaion,  reported  ante,  this  volume,  at 
page  354; 

— making  employer  liable  for  injury  occur- 
ring in  another  jurisdiction,  Hagenback  v. 
Lippert  (Ind.)  117  N.  E.  531; 

— creating  liability  to  dependents  for  death 
of  workmen,  Xorth  Pac.  Steamship  Co.  v. 
Industrial  Aoc.  Conunission  (Cal.)  163  Pac. 
910; 

— giving  to  employer  alternative  to  pay 
compensation  personally  or  to  subscribe  to 
insurance  fund,  State  v.  U.  S.  Fidelity,  etc. 
Co.  (Ohio.)   117  N.  E.  232; 

— permitting  notices  to  be  given  to  parent 
or  guardian  of  infant  workman,  Young  v. 
Sterling  Leather  Works  (N.  J.)  102  Atl.  395; 

— subrogating  employer  to  rights  of  em- 
ployee against  third  person  causing  injury, 
Friebel  v.  Chicago  Citv  R.  Co.  (111.)  117  N. 
E  4«7;  ^       . 

— including  municipality  within  purview  of 
act.  McLaughlin  v.  Industrial  Board  (111.) 
.117  X.  E.  819;  Wood  v.  Detroit,  188  Mich. 
547.  155  N.  W.  502;  Purdy  v.  Sault  Ste. 
Marie.  188  Mich.  573,  Ann.  Cas.  1917D  881, 
155  N.  W.  697;  State  v.  Carroll,  94  Wash. 
531,  162  Pac.  593; 

— imposing  special  liability  on  contractor 
if  he  fails  to  require  subcontractors  to  in- 
sure, Parker-Washington  v.  Industrial  Board, 
274  111.  498,  113  N.  E.  976; 

—allowing  funeral  expeiises  in  cases  of  par- 
tial dependency  but  not  in  cases  of  total  de- 
ppndency,  Northern  Redwood  Lumber  Co.  v. 
Industrial  Ace.  Commission  (Cal.)  166  Pac. 
^28,  wherein  the  court  said :  "It  is  obviously 
not  for  us  to  inquire  why  the  legislature  dis- 
criminated as  to  funeral  expenses  between  the 
two  classes  of  cases  dealt  with,  respectively, 
bv  the  first  and  second  subdivisions  of  sec- 
tion 15.  It  is  enough  to  know,  as  is  clearly 
true,  that  the  distinction  or  discrimination 
thus  made  is  one  which  the  legislature  has 
the  power  and  the  right  to  recognize  and 
establish.  Presumptively  there  was,  in  the 
legislative  mind,  a  sufficient  reason  for  the 
discrimination,  albeit  such  reason  may  not 
be  manifest  upon  the  face  of  the  statute  it- 
self. But,  as  suggested,  whether  there  exists 
a  substantial  reason  for  the  distinction,  or 
whether  the  same  was  arbitrarily  drawn,  the 
power  to  make  it  is  nevertheless  in  the  leg- 
islature. In  other  words,  the  fact  of  the 
<liscrimination  does  not  render  the  provisions 
invalid,  nor  does  the  absence  of  an  obviously 
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substantial  reason  therefor  compel,  as  is  true 
in  some  cases,  a  construction  of  the  provisions 
contrary  to  the  plain  grammatical  significa- 
tion of  the  language  thereof." 

Arizona. 

An  Arizona  act  analogous  to  a  workmen's 
compensation  act,  imposing  an  absolute  lia- 
bility for  actual  damages  in  case  of  injury 
to  employee  in  certain  hazardous  employ- 
ments, was  sustained  in  Inspiration  Consol. 
Copper  Co.  v.  Mendez,  166  Pac.  278. 

Calif  omia. 

"The  previous  decisions  sustaining  the  Cali- 
fornia workmen's  compensation  act  have  been 
followed  in  several  recent  cases.  Western 
Metal  Supply  Co.  v.  Pillsbury,  172  Cal.  457, 
Ann.  Cas.  1917E  390,  156  Pac.  491;  Western 
Indenmity  Co.  v.  Industrial  Ace.  Commission, 
163  Pac.  60;  North  Pac.  Steamship  Co.  v. 
Industrial  Ace,  Commission,  163  Pac.  910; 
Northern  Redwood  Lumber  Co.  v.  Industrial 
Ace.  Commission,  166  Pac.  828. 

Illinois. 

A  number  of  recent  caaes  follow  the  pre- 
vious decisions  upholding  the  workmen's  com- 
pensation act  of  Illinois.  Strom  v.  Postal 
Tel.  Cable  Co.  271  111.  544,  111  N.  E.  555; 
Victor  Chemical  Works  v.  Industrial  Board, 
274  111.  11,  113  N.  E.  173;  Parker- Washing- 
ton V.  Industrial  Board,  274  111.  498,  113  N. 
E.  976;  Von  Boeckmann  y.  Com  Products 
Refining  Co.  274  111.  605,  113  N.  E.  902; 
Vaughan's  Seed  Store  v.  Simonini,  275  III, 
447.  114  N.  E.  163;  Chicago  Rys.  Co.  v.  In- 
dustrial Board,  276  111.  112,  114  N.  E.  634; 
Casparis  Stone  Co.  v.  Industrial  Board,  278 
111.  77,  115  N.  E.  822. 

In  Keeran  y.  Peoria,  etc.  Traction  Co. 
277  111.  413,  115  N.  E.  636,  it  was  said:  "The 
workmen's  compensation  act  is  an  entire 
departure  from  the  common  law  in  regard 
to  the  relation  of  master  and  servant.  It 
does  not  rest  on  the  theory  of  negligence, 
but  on  the  theory  that  the  injuries  to  work- 
men and  deaths  caused  by  accidents  in  any 
business  should  be  regarded  as  a  part  of  the 
expense  of  the  business  and  should  be  borne 
by  the  business.  We  have  held  the  act  consti- 
tutional in  many  decisions,  beginning  with 
Deibeikis  v.  Link-Belt  Co.  261  111.  454  [104 
N.  E.  211,  Ann.  Cas.  1915A  241].  It  is  elec- 
tive, and  results  in  two  systems  in  the  law 
of  the  state  by  which  the  rights  of  employers 
and  employees  are  governed.  Under  the  act 
the  amount  w^hich  a  workman  may  recover 
for  a  particular  injury  is  fixed  by  law.  He 
may  recover  this  amount  regardless  of  the 
eause  of  the  injury,  the  fault  of  his  employer 
or  his  own  negligence,  so  long  as  it  arose  out 
of  and  in  the  course  of  his  employment.  This 
valuation  applies  to  all  injuries  which  come 
within  the  provisions  of  the  act  and  to  all 
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persons  who  come  within  its  provisions,  and 
it  is  not  an  unreasonable  classification  which 
applies  the  rule  uniformly  to  all  persons  af- 
fected b}'  the  act.  The  act  is  elective  both 
for  employers  and  employees.  It  is  apparent 
that  the  legislature  considered  the  law  of 
negligence  as  applied  to  the  relation  of  mas- 
ter and  servant  as  imsatisfactory  in  its  re- 
sults and  sought  by  this  act  to  secure  to 
injured  workmen  and  their  dependents  a  more 
certain,  prompt,  and  inexpensive  relief  than 
the  common-law  action  afforded,  by  imposing 
upon  the  employer,  as  incident  to  his  busi- 
ness, the  burden  of  providing  for  the  loss 
suffered  by  his  employees  from  injuries  re- 
ceived in  his  business  according  to  a  certain 
definite  scale.  The  burden  was  not,  however, 
imposed  absolutely.  The  system  was  submit- 
ted to  each  employer  and  employee  for  ac- 
ceptance or  rejection.  The  employers  who  ac- 
cepted the  provisions  of  the  act  assumed  the 
definite  liabilities  it  imposed  upon  them  in 
consideration  of  their  exemption  from  their 
common-law  liability,  while  the  employees 
who  accepted  surrendered  their  common-law 
rights  in  consideration  of  the  definite  remedy 
given  by  the  act.  The  provisions  of  the  act 
become  a  binding  contract  as  to  all  who  ac- 
cept them.  So  far  as  employers  and  em* 
ployees  under  the  act  are  concerned,  all  ac- 
cidental injuries  to  workmen  arising  out  of 
and  in  the  course  of  their  employment  are 
to  be  paid  for  by  the  employer  in  w^hose 
service  the  injury  occurred,  or  the  employer 
negligently  causing  the  injury,  at  the  rate 
fixed  in  the  schedule  established  by  the  act. 
This  provision  constitutes  part  of  the  con- 
tract entered  into  by  the  election  to  accept 
the  provisions  of  the  act.  It  is  competent 
to  enter  into  such  an  agreement,  and  no  con- 
stitutional rights  are  violated  by  its  enforce- 
ment." 

Indiana, 

In  Hagenback  y.  Lippert,  117  N.  E.  63, 
the  court  sustained  the  validity  of  the 
workmen's  compensation  act  of  Indiana. 

loira. 

The  Iowa  workmen's  compensation  act  was 
held  to  be  valid  in  an  exhaustive  discussion 
in  Hunter  v.  Colfax  Con  sol.  Coal  Co.  175  la. 
245,  Ann.  Cas.  1917E  803,  154  N.  W.  1037, 
157  N.  W.  145.  The  validity-  of  the  same 
act  was  declared  in  Hawkins  v.  Bleakly,  243 
U.  S.  210,  Ann.  Cas.  1917D  637,  37  S.  Ct 
255. 

Kentucky. 

The  elective  workmen's  compensation  act 
passed  in  Kentucky  as  a  substitute  for  that 
declared  to  be  invalid  in  Kentucky  State 
Journal    Co.    ▼.    Workmen's    Compensation 


Board,  Ann.  Cas.  1916B  1273,  is  held  in  the 
reported  case  to  be  valid. 

Maryland. 

The  Maryland  workmen's  compensation  act 
is  valid.  Solvuca  v.  Ryan,  etc.  Co.  101  All. 
710.  In  American  Coal  Co.  v.  Allegheny 
County  Com'rs,  128  Md.  564,  98  All.  143, 
an  act  providing  for  industrial  insurance  of 
coal  miners  was  sustained. 

Mas84ichuseWs, 

The  earlier  cases  affirming  the  validity  of 
the  workmen's  compensation  act  of  Mafssachu- 
setts  have  been  followed  in  a  recent  decision. 
Madden's  Case,  222  Mass.  487,  11  N.  £.  379, 
L.R.A.1916D  1000. 

Michigan, 

The  validity  of  the  Michigan  workmen's 
compensation  act  has  been  alBrmed  in  sever- 
al recent  oases.  Wo6d  v.  Detroit,  188  Mich. 
547,  155  N.  W.  592;  Purdy  v.  Sault  Ste 
Marie,  188  Mich.  573,  155  N.* W.  697 ;  Grand 
Rapids  Lumber  Co.  v.  Blair,  190  Mich.  518, 
167  N.  W.  29. 

Nsw  Jersey, 

In  Brost  v.  Whitall-Tatum,  89  N.  J.  L.  531, 
99  Atl.   315,  the  court  followed  the  earlitr 
cases  in  the  same  jurisdiction  upholding  the* 
validity  of  the  workmen's  compensation  act. 

New  TorU, 

The  New  York  workmen's  compensation 
act  which  had  been  sustained  in  several 
earlier  cases  in  that  jurisdiction  was  upheld 
by  the  Federal  Supreme  Court  in  New  York 
Cent.  R.  Co.  v.  White,  243  U.  S.  188,  Ann. 
Cas.  1917D  629,  37  S.  Ct.  247,  L.R.A. 
1917D  1. 

Ohio 

Recent  cases  have  affirmed  the  previous 
holdings  in  favor  of  the  validity  of  the  Ohio 
workmen's  compensation  act.  Fasseg  v- 
State,  95  Ohio  St.  232,  116  N.  E.  104;  State 
▼.  U.  S.  Fidelity,  etc.  Co.  117  N.  E.  232. 

OklaHoma, 

Sustaining  the  Oklahoma  workmen's  com* 
pensation  act,  the  court  said  in  Adams  v 
Iten  Biscuit  Co.  162  Pac  938:  "The  class 
of  industries  embraced  by  the  act  are  of 
such  a  nature  as  to  authorize  regulation 
of  their  conduct  and  management  by  the 
state,  and  the  obligations  of  both  employer 
and  employee  to  accept  the  conditions  im- 
posed by  the  statute  grow  out  of  the  interest 
which  the  public  has  in  the  proper  adjust- 
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mcnt  of  the  relations  existing  between  them 
&nd  of  the  right  to  regulate  the  industry 
in  which  they  are  both  engaged;  and,  while 
it  may  be  urged  that  the  relation  existing 
bitwecn  them  is  one  of  contract,  the  state 
may  impose,  as  one  of  the  conditions  thereof, 
that  the  employee  shall  accept  a  fixed  sum 
for  injuries  received  in  the  course  of  his  em- 
ployment as  defined  by  the  act  for  the  same 
reason  it  may  impose  liability  upon  the  em- 
ployer in  cases  where  he  is  free  from  negli- 
gence. The  unsatisfactory  and  unscientific 
method  of  awarding  damages  with  all  of  the 
economic  results  attendant  upon  the  admin- 
istration of  those  laws  has  been  deemed 
sufficient  to  justify  interference  by  the  state 
in  occupations  classed  as  hazardous,  and  to 
warrant  the  substitution  of  a  new  and  more 
scientific  plan  intended  to  bring  about  bet- 
ter results,  and  to  transfer  the  burden-  of 
losses  occasioned  in  the  prosecution  of  such 
industries  in  a  large  number  of  cases  from 
the  injured  employee  or  his  dependent  ones, 
to  the  industry  itself,  and  to  effectually  bring 
about  such  a  change  it  was  necessary  to 
withdraw  from  the  employee  his  right  of  ac- 
tion as  regulated  and  determined  by  the  rules 
of  the  common  law  for  future  injuries,  and 
in  so  doing  the  legislature  simply  abolished 
the  common-law  rule  of  liability  in  such 
fases.  If  it  may  abolish  the  common-law 
defenses  that  were  available,  it  may,  with 
equal  authority,  declare  that  purely  acci- 
dental injuries  should  no  longer  be  action* 
able.  The  power  to  do  both  exists  wh^e  it 
is  deemed  wise  and  for  the  public  good." 

Fennaylvan  fa , 

The  Pennsylvania  workmen's  compensation 
act  is  valid.  Anderson  v.  Carnegie  Steel  Co. 
255  Pa.  St.  33,  99  Atl.  215. 

Texas, 

The  conflict  shown  by  the  earlier  note  in 
the  deeiflions  of  the  court  of  civil  appeals  as 
to  the  validity  of  the  workmen's  compensa* 
tion  act  of  Texas  has  been  resolved  by  a 
decision  of  the  Supreme  Court  sustaining  the 
act.  Middleton  v.  Texas  Power,  etc.  Co. 
18  S.  W.  566. 

Washington 

In  several  recent  cases  the  validity  of  the 
Washington  workmen's  compensation  act  has 
been  reaffirmed.  Mountain  Timber  Co.  v. 
Washington,  243  U.  S.  219,  Ann.  Cas.  191 7D 
642,  37  S.  Ct.  260;  Raymond  v.  Chicago,  etc. 
R.  Co.  233  Fed.  239,  147  C.  C.  A.  245 ;  StertB 
T  Industrial  Ins.  Commission,  reported  ante, 
this  volume,  at  page  354. 

West  Virginia. 

Recent  cases  have  reiterated  the  previous 
holding  in  West  Virginia   in-  favor  of  the 


validity  of  the  workmen's  compensation  act 
of  that  state.  Watts  v.  Ohio  Valley  Electric 
R.  Co.  78  W.  Va.  144,  88  S.  E.  659;  Rhodes 
V.  J.  B.  B.  Coal  Co.  90  S.  E.  796. 
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GENERAL  ACCIDENT,  FIRE  AND 
LIFE  ASSURANCE  CORPORATION, 
LIMITED. 

Minnesota  Supreme  Court — July  7,  1916. 

184:  Minn.  21;  16S  N.  W.  716. 


Statntea    —    RetroaotiTe    Operation    — 
Statute  of  Limitation. 

A  statute  of  limitation  operates  prospec- 
tively, unless  a  legislative  intent  to  give  it 
a  retrospective  operation  is  clear. 

[See  4  Ann.  Cas.  166:  Ann.  Cas.  1912A 
1041;  111  Am.  St.  Rep.  455.] 

Same. 

The  postponement  of  the  time  when  a  limi- 
tation statute  becomes  effective  evidences  an 
intent  to  make  it  of  retrospective  operation. 

Workmen's   Compensation  Aot  as  Re- 
troaotiTe. 

Where  the  amending  statute  materially 
changes  the  statute  amended,  making  desira- 
ble a  postponement  of  its  operation  1^  permit 
an  adjustment  to  changed  provisions,  the  ar- 
gument that  the  limitation  was  intended  to 
be  retrospective  is  less  cogent;  and  when  such 
limitation,  if  retrospective,  is  radical  and 
harsh,  and  the  changes  in  the  substantive  pro- 
visions of  the  statute  furnish  an  adequate 
reason  for  a  postponement,  such  postpone- 
ment should  not  be  held  to  show  an  intent 
to  make  the  statute  retrospective.  And  it  is 
held  that  chapter  209,  Laws  1915,  approved 
April  21,  1915,  and  effective  July  1,  1915, 
amending  the  Workmen's  Compensation  Act 
of  1013  (Laws  1913,  c.  467),  and  providing 
a  limitation  of  one  year  after  injury  in  which 
a  workman  may  commence  his  action,  the 
effect  being,  if  the  act  is  retrospective,  to  re- 
quire accrued  causes  of  action  to  be  brought 
within  seventy  days  after  the  passage  of  the 
statute,  was  not  retrospective. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Certiorari  to  District  Court,  Winona 
county:  Gbangeb,  Judge. 

Action  by  A.  A.  Anderson,  plaintiff,  against 
General  Accident  Fire  and  Life  Assurance 
Corporation,  Limited,  defendant.  Judgment 
for  defendant.  Plaintiff  brings  certiorari. 
The  facts  are  stated  in  the  opinion.     Bx- 

VEBSBD. 
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Lckmherton  d  Looby  and  Brown,  Abbott  d 
Somaen  for  relator. 

Wat8on  d  Abernethy  for  respondent. 

[22]  DiBELL,  C. — ^This  was  a  proceeding  in 
the  district  court  by  A.  A.  Anderson  under 
the  Workmen's  Compensation  Act  against  the 
General  Accident  Fire  &  Life  Assurance  Cor- 
poration, Limited;  the  insurer  of  the  Bay 
State  Milling  Company,  his  employer.  There 
was   judgment   for   the   insurance   company. 

The  judgment  is  before  us  upon  a  writ  of 
certiorari  issued  on  the  relation  of  Anderson. 

Anderson  was  in  the  employ  of  the  Bay 
State  Milling  Company  of  Winona  on  April 
11,  1914,  and  on  that  day  was  injured  under 
circumstances  giving  him  a  right  to  compen- 
sation under  the  Workmen's  Compensation 
Act  of  1913  (Laws  1913,  p.  675,  c.  467).  The 
proceeding  for  compensation  was  brought  in 
November,  1915,  a  year  and  eight  months 
after  his  injury.  The  act  of  1913  contained 
no  limitation  upon  the  time  within  which  a 
claim  for  compensation  might  be  made.  On 
April  21,  1915,  a  year  and  ten  days  after  the 
accident,  the  act  of  1913  was  amended  and 
the  following  section  was  added : 

"Sec.  20A.  Limitation. — ^The  time  within 
which  the  following  acts  shall  be  performed 
under  Part  2  of  this  act  shall  be  limited  to  the 
following  periods  respectively: 

"(1)  Actions  or  proceedings  by  an  injured 
employee  to  determine  or  recover  compensa- 
tion; one  (1)  year  after  the  occurrence  of 
the  injury."    Laws  1915,  p.  294,  c.  209,  §  8. 

[23]  The  concluding  section  of  the  1915  act 
is  as  follows: 

''This  act  shall  take  effect  on  and  after 
the  first  day  of  July,  a.d.  1915." 

The  court  held  that  the  relator's  cause  of 
action  was  barred  by  the  limitation  quoted. 
The  correctness  of  this  holding  is  the  single 
question  for  decision. 

}.  A  statute  of  limitation  is  construed  to 
operate  prospectively,  unless  a  legislative  in- 
tent to  give  it  a  retrospective  operation  is 
clear.  Powers  ▼.  St.  Paul,  36  Minn.  87,  30 
N.  W.  433;  BurweU  v.  Tullis,  12  Minn.  572? 
Walker  v.  People,  202  111.  34,  66  N.  E.  827; 
Thoeni  v.  Dubuque,  115  la.  482,  88  N.  W.  967 ; 
Rotchford  ▼.  Union  R.  Co.  25  R.  I.  70,  54  Atl. 
932;  Thomas  v.  Higgs,  68  W.  Va.  152,  69 
S.  E.  654,  Ann.  Cas.  1912A  1039;  1  Wood, 
Limitations,  §§  12,  12b,  12c;  19  Am.  &.  Eng. 
Enc.  (2d  ed.)  174;  25  Cyc.  991;  33  Cent.  Dig. 
Lim.  of  Act.  §§  16-31 ;  12  Dec.  Dig.  Lim.  of 
Act.  §  6.  It  is  not  construed  to  bar  a  remedy 
upon  a  cause  of  action  accrued  at  its  passage, 
unless  the  legislative  intent  to  bring  such 
result  is  expressed  or  necessarily  implied  from 
the  language  used.  "The  general  rule  of  con- 
struction applicable  to  all  statutes  is  that 
thev  are  not  to  be  construed  as  retroactive 
unless  it  clearly  appears  from  their  language 


that  they  were  so  intended.  A  statute  ought 
never  to  be  so  construed  as  to  cut  off  an  exist- 
ing right  if  it  be  reasonably  susceptible  of  any 
other  construction."  Mitchell,  J.,  in  Poweri 
V.  St.  Paul,  36  Minn.  87,  30  N.  W.  433. 

2.  The  postponement  of  the  time  when  a 
statute  shall  become  effective  evidences  an 
intent  to  make  it  of  retrospective  operation. 
Burwell  v.  TulUs,  12  Minn.  672;  Stine  v.  Ben- 
nett, 13  Minn.  153.  If  such  is  not  the  intent, 
why  the  postponement  ?  In  the  case  last  cited 
the  court  said :  "No  reason  is  apparent  why 
the  lawmakers  should  depart  from  the  ordi- 
nary-course of  legislative  action  by  postpon- 
ing the  operation  of  the  law,  except  it  be  that 
parties  interested  might  have  notice  of  the 
passage  of  the  law,  and  proceed  to  exercise 
their  existing  rights  before  its  operation 
should  prevent  them  from  doing  so."  In  Dun- 
can V.  Cobb,  32  Minn.  460,  21  K  W.  714,  in- 
volving  a  statute  limiting  the  time  in  which 
a  foreclosure  might  be  made,  the  operation 
of  the  statute  being  postponed  for  a  year, 
the  court  said  that  "the  apparent  purpose 
of  the  legislature  in  allowing  a  year  to 
elapse  before  the  act  should  become  operative, 
[24]  was  ...  to  afford  opportunity  to  all 
having  existing  rights  of  foreclosure  to  pur- 
sue the  remedy  before  the  bar  of  the  statute 
should  intervene."  In  speaking  of  a  limita- 
tion statute  affecting  actions  on  judgments, 
Judge  Sanborn,  in  Wrightman  v.  Boone  Coun- 
ty, 88  Fed.  435,  31  C.  C.  A.  570,  said:  "The 
second  section  of  the  act  provides  that  it  shall 
not  take  effect  until  one  year  after  its  passage. 
.  .  .  A  construction  that  the  act  has  no 
application  to  judgments  rendered  before  its 
enactment  would  render  this  provision  nuga- 
tory." And  see  Wrightman  v.  Boone  County, 
82  Fed.  412;  Eaton  v.  Supervisors  of  Mani- 
towoc County,  40  Wis.  668. 

3.  If  the  amending  statute  of  April  21. 
1915,  had  done  nothing  but  give  a  limitation, 
the  postponement  of  its  operation  might  well 
enough  be  conclusive  of  an  intent  to  give  a 
retrospetcive  operation.  It  did  much  more 
than  prescribe  a  limitation.  It  was  a  revision 
of  the  act  of  1913.  The  title  of  the  1913  act 
and  13  of  its  36  sections  were  amended  and 
three  sections  were  added.  Some  of  the 
changes  were  formal ;  others  were  substantial. 
The  rates  of  compensation  were  changed. 
The  provisions  as  to  dependents  and  partial 
dependents  were  rewritten.  The  statute  was 
made  applicable  to  minors.  There  were 
changes  in  procedure.  Before  the  amended  act 
could  become  efficiently  and  justly  operative, 
it  was  necessary  that  those  interested  adjust 
themselves  to  it.  Tliis  furnished  a  sufficient 
legislative  reason,  a  very  apparent  and  a  per- 
suasive reason,  for  the  postponement  of  its 
operation.  Indeed,  the  act  of  1913,  our  first 
compensation  act,  was  not  effective  for  six 
months  after  its  passage,  and  this  for  no  rea- 
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ion  other  than  that  there  might  be  an  appro- 
priate adjustment  to  the  dianged  relation  be- 
tween employer  and  employee  and  adequate 
preparation  for  it.  If  the  operation  of  the 
1915  act  had  not  been  postponed,  it  would 
luiTe  been  immediately  effective.  It  would 
have  operated  prospectively  but  not  retro- 
spectively. Powers  V.  St.  Paul,  36  Minn.  87, 
30  N.  W.  433;  Birmingham  ▼.  Lehigh,  etc. 
Coal  Co.  (NJ.)  95  Atl.  242.  And  see  cases 
fited  m  paragraph  1  preceding.  It  would 
not  have  barred  or  limited  a  remedy  upon  a 
canse  of  action  accrued.  The  basis  of  the 
claim  that  it  was  intended  to  operate  retro- 
spectively is  that  the  postponement  evidences 
the  legislative  intent  to  that  effect,  the  pur- 
pose being  to  enable  those  whose  causes  of 
action  had  accrued  to  present  them  in  the 
interval.  There  is  no  other  evidence  of  such 
intent  [25]  Tlie  argument  is  legitimate,  but 
there  were  wholly  adequate  reasons  why  the 
operation  of  the  act  should  be  postponed, 
though  it  contained  no  statute  of  limitation. 
The  reason  of  the  postponement  is  sufficiently 
explained  without  adverting  to  the  limitation. 
A  change  from  no  express  limitation  upon  the 
time  in  which  to  present  a  claim  for  an 
accrued  cause  of  action  to  a  limitation  of  70 
days,  that  is,  from  April  21  to  July  1,  would 
be  radical.  It  would  be  harsh.  It  might  re- 
sult in  an  employee  losing  his  remedy  without 
actual  fault,  llie  Workmen's  Compensation 
Act  is  remedial  and  liberal  and  was  intended 
to  protect  the  employee.  There  was  no  press- 
ing need  for  so  stringent  a  limitation  upon 
accrued  causes  of  action.  It  would  at  once 
meet  an  argument  on  behalf  of  the  workman 
that  it  unconstitutionally  deprived  him  of  a 
fair  opportunity  to  present  his  claim.  We 
shonld  not  ascribe  to  the  legislature  an  intent 
to  make  such  limitation.  We  hold  that  the 
act  of  1915  is  not  retrospective. 

Our  attention  is  directed  in  support  of  the 
conclusion -which  we  have  reached  to  our  prior 
holdings  that  the  right  to  compensation  is 
determined  by  the  statute  in  force  at  the  time 
of  the  injury.  State  v.  District  Ct.  131  Minn. 
06.  154  N.  W.  661;  SUte  v.  District  Ct.  132 
Minn.  249,  156  N.  W.  120.  These  holdings 
are  not  signifleant  upon  the  question  before 
ns.  They  involve  no  question  of  the  prospec- 
tive or  retrospective  operation  of  a  limitation 
statute.  They  involve  questions  of  substan- 
tive rights  under  the  compensation  acts.  We 
do  not  forget  that  a  statute  of  limitation  con- 
cerns the  remedy  and  not  the  right. 

Judgment  reversed.* 

HOTE. 


i*s  Omnpoaaatlom  Aot  mm 
tromottTO  In  Opeimtiom. 


Applying  the  role  that  a  itatnte  will  be 
deemed  to  be  prospeetive  in  the  absence  of 


lansuaire  clearly  indicating  a  contrary  intent. 
it  is  held  that  a  workman's  compensation  act 
has  no  application  to  an  injury  occurring  be- 
fore the  act  took  effect.  Arizcma,  etc.  R.  Co. 
▼.  Clark,  207  Fed.  817,  126  C.  C.  A.  305; 
Moriarty  ▼.  Miller,  99  Neb.  14,  167  N.  W. 
329;  Sexton  v.  Newark  Dist.  Tel.  Go.  84  N. 
J.  L.  85,  86  Atl.  451. 

In  Salem  Hospital  ▼.  Olcott,  67  Ore.  448, 
136  Pac.  341,  it  was  said:  "The  act  took 
effect,  as  already  stated,  not  prior  to  Novem- 
ber 4,  1913,  the  date  of  the  election  at  which 
it  was  approved  by  the  people.  'June  30th 
next  following  the  taking  effect  of  this  act' 
cannot  mean  anything  else  than  June  30, 
1914.  It  is  only  the  workman  who  sustains 
personal  injury  after  this  last-mentioned  date 
and  is  otherwise  qualified  that  is  entitled  to 
the  benefits  of  the  act,  and  it  is  only  for  such 
workmen  that  the  commission  is  authorized  to 
provide  hospital  accommodations  under  sec- 
tion 23  of  the  act.  Until  after  June  30, 1914, 
there  cannot  be  anyone  who  may  enjoy  the 
bounty  of  the  statute." 

In  State  v.  District  Ct.  128  Minn.  221,  150 
N.  W.  623,  the  court  said:  "We  are  clear 
that  the  statute  was  intended  to  apply  to 
relations  of  employer  and  employee  existing  at 
the  time  of  its  passage  and  continuing  there- 
after, and  we  so  hold.  But  this  does  not 
render  it  obnoxious  to  the  constitution,  as 
impairing  the  obligations  of  the  contract,  aris- 
ing from  such  relation.  As  remarked  in  the 
Mathison  case  and  held  by  the  courts  gener- 
ally, no  person  has  any  vested  right  to  a 
rule  of  law  or  form  of  procedure,  except  per- 
haps when  some  form  of  redress  permitted  by 
existing  law  is  expressly  stipulated  for  in 
the  contract."  But  in  State  v.  Creamer,  85 
Ohio  St.  349,  97  N.  £.  602,  39  L.R.A.(N.S.) 
694,  it  was  said :  "As  to  the  suggestion  that 
this  statute  impairs  the  obligations  of  con- 
tracts it  is  sufficient  to  say  that  it  can  of 
course  not  affect  contracts  in  existence  and 
unexpired  at  the  time  it  is  put  into  operation 
by  the  employer," 

An  amendment  of  a  workmen's  compensa- 
tion act  in  a  matter  of  substantive  right  does 
not  apply  to  an  injury  occurring  before  the 
amendment  became  effective.  Thus  an  amend- 
ment providing  for  the  maturing  of  the  in- 
stalments of  compensation  and  the  payment 
of  a  lump  sum  does  not  apply  to  a  claim  pend- 
ing at  the  time  it  was  enacted.  Texas  Em- 
ployers' Ins.  Assoc.  T.  Bryan  (Tex.)  198  S.  W. 
342;  Martin  v.  Cape,  49  Quebec  Super.  Ct. 
347;  Jennings  v.  Brissette,  25  Quebec  K.  6.21. 
So  a  provision  for  notice  of  injury  is  substan- 
tiTe,  and  an  amendment  relating  thereto  does 
not  affeet  a  claim  under  a  prior  accident. 
Schmidt  t.  O.  K.  Baking  Co.  90  Conn.  217,  96 
Atl.  963,  wherein  the  court  said:  "The  Act 
of  1913  was  in  force  when  this  claimant's 
injuries  were  received,  when  the  thirty  days 
provided  by  it  for  notice  thereof  to  be  given 
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to  his  employer  had  run,  when  notice  was  in 
fact  given  to  his  employer,  and  when  the  at- 
tempt to  enforce  his  claim  was  begun.  What- 
ever right  of  compensation  he  might  have  had 
thus  became  Rxed,  and  the  extent  of  it  deter- 
mined, or,  rather,  the  elements  to  be  consid- 
ered in  its  determination  became  fixed.  What- 
ever inchoate  right,  arising  from  his  injuries, 
he  may  have  lost  by  noncompliance  with  tho 
conditions  precedent  to  a  definite  and  enforce- 
able claim,  was  then  lost.  Whatever  that 
loss  was,  it  could  not  be  restored  to  him  by 
subsequent  legislation.  Any  attempt  to  do  so 
would  be  to  deprive  his  employer  of  a  right 
vested  in  it  under  its  contract." 

Since  the  claim  of  a  dependent  accrues  at 
the  death  of  the  workman,  an  amendment  en- 
acted after  the  injury  but  before  the  death 
applies  to  such  a  claim.  State  y.  District  Ct. 
131  Minn.  96,  154  N.  W.  661;  State  v.  Dis- 
trict Ct.  132  Minn.  249,  156  N.  W.  120.  As 
to  the  time  as  of  which  the  fact  of  dependency 
is  to  be  determined,  see  the  notes  to  Lee  v< 
Ship  Bessie,  Ann.  Cas.  1913E  477,  and  Blan- 
ton  V.  Wlieeler,  etc.  Co.  reported  post,  this 
volume,  at  page  747. 

An  amendment  imposing  a  time  limit  on 
proceedings  to  secure  compensation  does  not 
apply  to  a  proceeding  based  on  a  prior  accl* 
dent.  State  v.  District  Ct.  (Minn.)  164  N.  W. 
812;  Birmingham  v.  Lehigh,  etc.  Coal  Co. 
(X.  J.)  95  Atl.  242;  Baur  v.  Essex  County, 
88  N.  J.  L.  128,  95  Atl.  627.  And  see  the 
reported  case.  In  the  case  first  cited  it  was 
said:  "Relator  asks  us  to  adopt  the  rule 
that  the  holders  of  claims  accruing  prior  to 
the  1916  statute  are  granted  the  period  fixed 
by  that  statute  after  the  statute  went  into 
effect  in  which  to  present  their  claims.  In 
other  words,  that  the  time  which  elapsed  be- 
fore the  statute  became  operative  is  disre- 
garded and  the  cause  of  action  is  to  be  deemed 
to  have  accrued  at  the  time  the  limitation 
statute  became  effective.  This  rule  has  been 
adopted  by  creditable  authority.  The  fact  ia, 
a  new  statute  of  limitation  enacted  in  general 
terms,  applied  literally,  would  often  bar  ex- 
isting rights  of  action  without  a  fair  chance 
to  present  them.  Such  a  result  would  often 
be  harsh  and  would  sometimes  render  the 
statute  unconstitutional.  To  avoid  such  a 
result  and  to  give  the  statute  a  construction 
that  will  enable  it  to  stand,  courts  have 
adopted  rules  of  construction  which  in  fact 
modify  the  literal  meaning  of  the  statute. 
The  rules  of  construction  adopted  by  different 
courts  are  not  harmonious.  One  rule  is  to 
construe  the  statute  as  applying  only  to 
causes  of  action  arising  after  its  passage,  im- 
less  a  contrary  intent  is  made  to  appear.  A 
second  rule  is  to  construe  the  statute  as  ap- 
plying only  to  such  existing  actions  as  have 
already  run  a  portion  of  the  statutory  time 
but  which  still  have  a  reasonable  time  left 


for  prosecution  before  the  statutory  time 
expires.  A  third  rule  is  to  construe  the  sut* 
ute  as  affecting  existing  causes  of  action  but 
as  commencing  to  run  at  the  time  when  the 
statute  takes  effect,  so  that  pre-existing  cauaea 
of  action  not  already  barred  are  treated  as  if 
accruing  at  the  time  of  the  enactment  of  the 
new  statute.  The  last  rule  is  that  adopted 
by  the  Supreme  Court  of  the  United  Statea. 
Lewis  V.  Lewis,  7  How.  776,  12  U.  S.  (L.  ed.j 
909;  Sohn  v.  Waterson,  17  Wall.  596,  21 
U.  S.  (L.  ed.)  737.  See  also  1  Wood,  Limi- 
tations (4th  ed.)  p.  76;  25  Cyc.  994.  .  .  . 
The  first  rule  is,  however,  the  rule  adopted 
in  this  state.  State  v.  General  Ace.  F.  etc. 
Assur.  Corp.  134  Minn.  21,  168  N.  W.  715, 
and  cases  there  cited." 

In  Texas  Employers'  Ins.  Assoc  ▼.  Bryan 
(Tex.)  198  S.  W^  342,  it  was  held  that' an 
amendment  creating  a  new  tribunal  did  not 
divest  jurisdiction  of  a  pending  proceeding. 

An  amendment  as  to  a  matter  of  procedure 
such  as  the  mode  of  review  applies  to  a  pend- 
ing proceeding.  People  v.  McGoorty,  270  111. 
610,  110  N.  E.  791, 
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Rhode  Island  Supreme  Court — July  6,  1916. 
39  B.  I.  44:7;  98  AU.  103. 


Workn&em'a  Compenaatiom  Aets  —  Pro- 
cedure —  ReTiew*  of  Facta. 

On  appeal  from  a  judgment  dismissing  the 
petition  for  compensation  under  the  Work- 
men's Compensation  Act  (Pub.  Laws  1911-12, 
c.  831),  where  the  trial  justice  made  no  find- 
ings of  fact  upon  the  evidence  adduced,  the 
supreme  court  has  jurisdiction  only  to  deter- 
mine the  proposition  of  law  on  which  dis- 
missal was  had,  and  cannot  determine  the 
facts. 

[See  Ann.  Cas.  1916B  475;  Ann.  Cts. 
1918B  647. 

Scope    of    Act    —    Injury    ReceiTed  i> 
Amother  Jurladlctlon. 

A  carpenter  hired  in  the  state  of  Rhode 
Island,  and  while  engaged  in  the  master's 
work  in  the  state  of  Connecticut,  was  in- 
jured. He  sought  recovery  under  Workmen's 
Compensation  Act  (Pub.  Laws  1911-12 
c.  831) .  Article  2,  §  21,  declares  that  an  em- 
ployee shall,  after  injury,  at  reasonable  tim«>^ 
during  the  continuance  of  his  disability,  it 
retfuested  by  his  employer,  submit  himself  to 
an  examination  by  a  physician  or  surgeon 
authorized  to  practice  medicine  under  the 
laws  of  the  state,  and  declares  that,  if  the 
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«mployee  refuses  to  submit  to  such  examina* 
tion,  his  right  of  compensation  shall  be  sus- 
pended, and  compensation  during  the  period 
of  suspension  shall  be  forfeited.  Article  2, 
§  I.  in  broad  terms  gives  employees  compen- 
sation for  personal  injuries  by  accident  aris- 
ing out  of  and  in  the  due  course  of  employ- 
ment, while  article  3,  §  16,  declares  that 
proceedings  shall  be  brought  either  in  the 
county  where  the  employer  or  employee  lives 
or  has  his  usual  place  of  business,  and  that 
changes  of  venue  may  be  granted.  Pub.  Laws 
1915,  c.  126S,  provides  for  a  report  of  in- 
juries. It  ia  held  that,  as  the  act  was  ob- 
viously intended  to  furnish  a  comprehensive 
scheme  for  ^he  compensation  of  injured  em- 
ployees, it  governed  injuries  received  by  the 
employee,  hired  in  the  state,  while  at  work 
for  the  master  without  the  state. 
[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Providence 
tnd  Bristol  counties:    Tannkb,  Judge. 

Petition  for  compensation  under  workmen's 
eompensation  act.  William  T.  Grinnell,  peti- 
tioner, and  Edward  Wilkinson,  respondent. 
Judgment  for  respondent.  Petitioner  appeals. 
The  facts   are   stated  in   the   opinion.     Re- 

TEBSEa). 

Georffe  A.  Breaden  and  EdM>wrd  W,  Bras' 
ford  for  appellant. 
Ernest  P.  B.  Atwood  for  appellee. 

[447]  Parkhurst,  J. — This  is  a  petition 
for  compensation  under  Public  Laws,  Chap. 
831  (1912),  commonly  known  as  the  ** Work- 
men's Compensation  Act."  The  petitioner  al- 
leges and  the  answer  admits  that  the  parties 
were  subject  to  the  provisions  of  the  Work- 
men's Compensation  Act.  The  petitioner  was 
employed  by  respondent  as  a  carpenter  and 
his  employment  commenced  at  Providence,  in 
the  course  [448]  whereof  he  was  directed  by 
his  employer  to  go  without  the  State,  to  New 
Haven,  in  the  State  of  Connecticut,  to  com- 
plete work  already  commenced  by  him  at 
Providence.  While  so  engaged  at  New  Haven 
he  claimed  to  have  received  a  splinter  in  his 
finger,  on  the  20th  day  of  May,  1915,  and 
that  as  a  result  of  receiving  said  splinter  in 
the  middle  finger  of  his  right  hand,  blood 
poisoning  set  in  from  which  he  has  never  re- 
covered. The  petitioner  claims  that  he  x>er- 
sonally  brought  the  attention  of  his  employer 
to  his  injury  at  the  hospital,  within  a  period 
of  thirty  days  from  the  occurrence  of  the 
accident.  The  petition  was  heard  before  the 
Presiding  Justice  of  the  Superior  Court  at 
Providence  and  denied  for  the  reason  sub- 
stantially that  the  statute  does  not  apply 
because  the  injury  was  received  outside  the 
state.  The  matter  is  before  this  court  on  an 
appeal  duly  taken  by  the  petitioner  from  the 
decision  of  the  Presiding  Justice. 
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The  question  to  be  decided  is  whether  our 

statute  gives  to  an  employee  whose  contract 

of  service   is  within   its  scope  the  right  to 

.  recover  compensation  for  injuries  resulting 

from  an  accident  in  the  State  of  Connecticut. 

The  petitioner  in  his  reasons  of  appeal  says 
that  the  decree  appealed  from  "is  against  the 
evidence  and  the  weight  thereof."  But  the 
Presiding  Justice,  ruling  as  above  against  the 
petitioner  and  dismissing  the  petition  solely 
on  the  point  of  law  stated,  made  no  findings 
of  fact  upon  the  evidence  adduced  before  him ; 
this  court  therefore  has  before  it  upon  this 
appeal  only  the  question  of  law  involved  in 
the  decision  above  referred  to;  it  has  no 
jurisdiction  under  the  act  to  try  and  deter- 
mine the  facts  of  the  case.  Petitioner's  coun- 
sel offered  no  argument  upon  this  point;  the 
argument  on  this  point  on  behalf  of  the  re- 
spondent by  his  counsel  is  disregarded  for  the 
reasons  stated. 

Since  acts  relating  to  workmen's  compensa- 
tion are  of  comparatively  recent  date  in  this 
country,  the  precise  question  raised  in  this 
case  has  been  presented  to  the  courts  [449]  of 
this  country  in  comparatively  few  instances, 
and  quite  recently. 

The  Presiding  Justice  in  his  rescript  dis- 
missing this  petition  cites  only  four  cases, 
viz.:  In  re  Gould,  215  Mass.  480,  Ann.  Cas. 
1914D  372,  102  N.  E.  693;  Johnson  v.  Nelson, 
128  Minn.  158,  150  X.  \V.  620;  Hotez-  v. 
Marine  Co.  144  N.  Y.  8.  355,  and  Tomalin  v. 
Pearson,  100  L.  T.  N.  S.  685,  also  found  in 
2  B.  W.  C.  C.  1.  Of  these  cases  Johnson  v. 
Nelson  is  a  Minnesota  case  decided  Januarv 
8,  1915,  and  simply  holds,  substantially,  that 
the  plaintiff  was  an  employee  whose  contract 
of  service  related  only  to  work  in  Wisconsin 
and  was  carried  out  in  that  state  where  he 
was  injured,  and  that  both  he  and  his  em- 
ployer were  subject  to  the  terms  of  the  Work- 
men's Compensation  Act  of  Wisconsin,  and 
that  his  right  of  recovery  was  governed  there- 
by; that  the  sole  remedy  of  the  plaintiff  was 
under  the  Wisconsin  Act,  and  that  he  could 
not  recover  in  Minnesota.  Tiiis  case  has  no 
bearing  upon  the  question  here  under  con- 
sideration. 

The  case  of  Hotez  v.  International  Mercan- 
tile Marine  Co.  83  Misc.  25,  144  N.  Y.  S.  355 
(1913),  was  for  a  marine  tort  where  the  com- 
plainant charged  negligence  attempted  to  be 
imputed  to  the  owner  of  a  vessel  through  a 
subordinate  officer.  The  case  was  in  tort  for 
negligence,  and  it  was  held  that  the  Work- 
men's Compensation  Act  of  New  York  did  not 
cover  the  case  of  torts  committed  without  the 
State,  and  that  the  action  could  not  be  main- 
tained as  a  common  law  action  under  the 
evidence.  This  case  has  no  application  to  the 
case  at  bar. 

The  case  of  Tomalin  v.  Pearson,  100  L.  T. 
N.  S.  685,  2  B.  W.  a  C.  1,  in  the  court  of 
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appeal  for  England  relates  to  the  English 
Workmen's  Compensation  Act,  and  holds  that 
an  employee  injured  in  work  done  at  Malta 
under  contract  with  a  British  employer  has 
no  right  of  recovery,  under  the  English  Act, 
which  by  its  terms  as  interpreted  by  the 
English  Court  covers  only  injuries  received 
within  the  territorial  limits  of  the  United 
Kingdom.  This  construction  is  based  prin- 
cipally upon  the  fact  that  there  is  no  express 
language  in  the  act  to  cover  injuries  suffered 
outside  the  United  Kingdom,  except  in  case 
of  a  limited  class  of  seamen;  [450]  and  it 
appears  to  be  held  that  this  express  extension 
to  a  limited  class  of  seamen  is  evidence  of  an 
intention  on  the  part  of  Parliament  to  limit 
the  effect  of  the  act  otherwise  as  above  stated. 
See  also  Hicks  v.  Maxton,  1,  B.  W.  G.  C.  150; 
Schwartz  v.  India  Rubber,  etc.  Co.  [1912] 
2  K.  B.  299,  where  the  English  Act  is  held 
not  to  appFy  to  foreign  injuries. 

The  leading  case  in  this  country  up  to  1913 
was  In  re  Gould,  215  Mass.  480,  Ann.  Cas. 
1014D  372,  102  N.  E.  693,  decided  September 
12,  1913,  and  it  was  doubtless  upon  this  au- 
thority that  the  Presiding  Justice  relied  in 
his  decision,  and  he  is,  at  first  sight,  apparent- 
ly supported  thereby.  Since  that  time,  how- 
ever, certain  other  cases  have  been  decided 
which  in  the  opinion  of  this  court  more  close- 
ly apply  to  our  act  and  which  we  shall  later 
discuss. 

Gould's  case,  supra,  was  a  petition  under 
the  Massachusetts  Act;  the  petitioner  was  a 
citizen  resident  of  Massachusetts  and  made  a 
contract  of  service  with  a  Massachusetts  cor- 
poration and  accepted  the  benefits  of  the 
act.  "In  the  course  of  his  employment  he 
received  the  injury  out  of  which  the  claim 
arises  in  the  State  of  New  York.  He  was 
principally  employed  in  Massachusetts,  but 
at  times  incidentally  worked  in  New  York 
and  other  States."  After  discussing  certain 
incidental  questions  of  practice  which  are 
not  here  material,  the  court  proceeds  to  dis- 
cuss the  construction  of  the  act,  and  while 
conceding  that  the  Legislature  has  power  if 
it  sees  fit  to  give  the  act  such  scope  as  to 
cover  injuries  received  outside  the  State,  finds 
no  express  words  giving  it  such  scope,  which 
is  deemed  to  be  significant ;  and  then  proceeds 
to  examine  its  provisions  in  detail  to  see 
whether  there  is  any  intent  to  be  gathered 
therefrom  to  make  the  act  apply  to  such 
injuries.    At  page  484,  the  court  says : 

''A  consideration  of  the  act  in  detail  fails  to 
disclose  any  plain  intent  to  that  end.  On  the 
contrary,  several  provisions  indicate  solely  in- 
trastate operation.  Part  II,  §  19,  provides 
that  the  employee  who  has  received  an  injury 
shall  submit  himself  on  request  to  an  exam- 
ination 'by  a  physician  or  surgeon  authorized 
to  pratcice  medicine  under  the  laws  of  the 
Commonwealth.'  It  hardly  can  be  inferred 
from  this  [461]  language  that  the  Legislature 


intended  that  physicians  or  surgeons  from 
Massachusetts  should  journey  to  the  place  of 
injury,  or  that  those  authorized  to  practice 
under  the  laws  of  other  states  should  make 
the  examination.  Part  III  of  the  act,  which 
relates  to  procedure,  and  which  as  has  been 
pointed  out  creates  a  wholly  new  method  of 
procedure,  deals  only  with  boards  and  couru 
within  this  Commonwealth.  No  provision  is 
made  for  enforcing  rights  as  to  injuries  oc- 
curring outside  the  State.  Part  III,  §  7,  as 
amended  by  St.  1912,  c.  571,  §  12,  requires 
that  the  hearings  of  the  committee  on  arbi- 
tration *be  held  in  the  city  or  to^Ti  where  the 
injury  occurred.*  Obviously,  this  cannot  re- 
late to  injuries  received  outside  this  Common- 
wealth. Section  II,  as  am«ided  by  St.  1912, 
c.  571,  §  14,  provides  that  in  the  event  of 
resort  to  the  court  copies  of  the  papers  shall 
be  presented  'to  the  Superior  Court  for  the 
county  in  which  the  injury  occurred  or  for 
the  county  of  Suffolk.'  The  words  *for  the 
county  of  Suffolk'  may  be  presumed  to  be 
inserted  for  convenience,  as  the  offices  of  the 
Industrial  Accident  Board  are  in  Suffolk  and 
courts  are  continually  in  session  in  that  coun- 
ty, and  not  in  order  to  make  provision  for 
injuries  occurring  outside  the  State.  Part 
III,  §  18,  requires  the  employer,  within  fortt- 
eight  hours,  not  counting  Sundays  and  legal 
holidays,  after  the  accident  resulting  in  per- 
sonal injury,  to  make  a.  report  'in  writing  to 
the  Industrial  Accident  Board.'  Part  IV,  §  IS, 
authorizes  the  directors  of  the  Massachusetts 
Employees'  Insurance  Association,  created  by 
the  act,  to  make  and  enforce  reasonable  rules 
and  regulations  for  the  prevention  of  inju- 
ries on  the  premises  of  the  subscribers,  'and 
for  this  purpose  the  inspectors  of  the  aMo- 
ciation  shall  have  free  aooess  to  all  such 
premises  during  regular  working  hours.'  This 
section  is  in  furtherance  of  that  part  of  the 
purpose  of  the  act  as  set  forth  in  its  title 
for  the  prevention  of  industrial  injuries.  But 
it  cannot  be  operative  outside  of  Massacbu- 

oCvwD*  •  •  • 

From  these  various  provisions  of  the  Massa- 
chusetts Act  the  court  finds  an  intent  to 
confine  the  operation  of  the  act  to  [452]  acci- 
dental injuries  happening  in  the  State,  and 
that  it  is  not  applicable  to  injuries  arising 
out  of  the  State.  On  page  488,  the  court 
says:  "If  employees  and  employers  from 
different  States  carry  their  domiciliary  per- 
sonal injury  law  with  them  into  other  juris* 
dictions,  confusion  would  ensue  in  the 
administration  of  the  law,  and  at  least  the 
appearance  of  inequality  among  those  working 
under  similar  conditions.  II  soch  a  result 
had  been  intended  by  the  General  Court  it 
cannot  be  doubted  that  it  would  have  been 
disclosed  in  unambiguous  words." 

Tliese  remarks  do  not  seem  to  be  applica- 
ble to  the  case  before  the  court,  but  seem 
to  be  used  arguendo^  in  the  general  discussion 
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of  the  scope  and  intent  of  such  Acts  generally, 
in  thia  State  we  have  found  no  difficulty  such 
u  that  last  referred  to  in  the  administration 
of  the  law;  for  in  the  case  of  Pendar  v.  H.  & 
B.  American  Mach.  Co.  36  R.  I.  321  (1913) 
87  Ati.  1,  L.R.A.1916A  428,  a  case  of  an  in- 
jury which  occurred  in  Massachusetts  to  a 
citizen  of  Rhode  Island  who  was  employed  in 
Massachusetts  by  a  corporation  which  had 
taken  the  benefit  of  the  act  in  that  State  we 
held  that:  **Where  an  accident  occurred  in 
•  foreign  jurisdiction,  under  whose  laws  plain- 
tiff waived  his  right  to  bring  a  common  law 
sction  to  recover  by  failing  to  give  notice  in 
writing  to  his  employer  at  the  time  of  the 
hiring  that  he  claimed  his  right  to  bring  such 
action,  plaintiff  cannot  bring  in  this  State 
an  action  at  common  law  to  recover  for  the 
injury/'  See  also  Johnson  v.  Nelson,  128 
Minn.  158,  150  N.  W.  620  (1915) ;  Albanese 
▼.  Stewart,  78  Misc.  581,  138  N.  Y.  S.  942; 
Schweitzer  t.  Hamburg-Amerikanische,  etc 
149  App.  Div.  900,  134  N.  Y.  S.  812;  Schweit- 
ser  V.  Hamburg-Amerikanische,  etc.  78  Misc. 
448,  138  N.  Y.  S.  944. 

Returning  now  to  the  specific  provisions  of 
the  Massachusetts  Act  above  referred  to  in 
the  quotation  from  Gould's  case,  supra,  upon 
which  the  court  principally  relies  to  support 
its  finding  that  the  Massachusetts  Act  was  in- 
tended to  apply  solely  to  injuries  received 
within  that  State,  we  find  only  two  of  these 
provisions  which  are  the  same  in  substance  as 
are  certain  provisions  of  the  act  of  this  State. 
The  first  of  these  is  the  provision  that  the 
employee  "shall,  [453]  after  an  injury,  at 
reasonable  times  during  the  continuance  of 
his  disability,  if  so  requested  by  his  employer, 
submit  himself  to  an  examination  by  a  physi- 
cian of  surgeon  authorized  to  practice  medi- 
cine under  the  laws  of  the  State/\etc.  (Pub. 
Uws  1912,  Chap.  831,  Art.  II,  §  21,  p.  436.) 

We  do  not  find  that  this  provision  is  im- 
portant in  determining  the  intent  of  our  law, 
bearing  in  mind  at  all  times  that  our  law  no- 
where in  terms  excludes  the  consideration  of 
injuries  occurring  out  of  the  State,  but  in 
broad  and  general  terms  gives  to  the  employee 
compensation  for  "personal  injury  by  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment." (Art.  II,  §  1.)  The  provision 
for  examination  by  a  physician  or  surgeon  is 
for  the  benefit  and  protection  of  the  em- 
ployer, and  the  act  further  provides:  "If 
such  employee  refuses  to  submit  himself  for 
any  examination  provided  for  in  this  act,  or 
in  any  way  obstructs  any  such  examination, 
hia  rights  to  compensation  shall  be  suspended 
and  his  compensation  during  such  period  of 
Bospension  may  be  forfeited."  The  provisions^ 
here  referred  to  are  general  and  apply  to  any 
time  after  the  injury,  during  the  pendency 
of  proceedings,  and  during  the  operation  of 
the  decree,   "during  the  continuance  of  his 
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disability."  It  is  not  impossible .  for  such 
examination  to  be  made,  at  the  request  of  the 
employer,  even  in  another  State;  it  will  prob- 
ably happen  in  most  cases  that  a  resident  of 
this  State  injured  elsewhere  will  come  home 
for  treatment  and  for  the  prosecution  of  his 
remedy  under  the  law,  and  will  be  subject  to 
examination  here.  At  all  events  when  the 
case  arises  it  will  be  disposed  of  according  to 
the  act;  and  we  do  not  propose  further  to 
discuss  this  provision  until  it  shall  be  neces- 
sary, except  to  repeat  that  in  our  opinion 
it  is  not  of  importance  in  determining  the 
general  intent  of  the  act.  (See  Rounsaville  v.- 
Central  R.  Co.  87  N.  J.  L.  371,  94  Atl.  392, 
where  there  is  a  similar  provision  in  the  law; 
but  no  inference  of  intent  to  confine  the  act 
to  injuries  arising  in  the  State  is  drawn.) 

The  next  provisions  of  the  Massachusetts 
Act,  referred  to  in  Gould's  case,  supra,  relate 
to  procedure,  requiring  that  [454]  bearing  "be 
held  in  the  city  or  town  where  the  injury  oc- 
curred;" that  papers  shall  be  presented  "to 
the  Superior  Court  for  the  county  in  which 
the  injury  occurred,"  etc.  These  provisions  in 
our  opinion  furnish  the  best  ground  in  sup- 
port of  the  decision  in  Qould's  case ;  there  are 
no  such  provisions  in  the  Rhode  Island  Act, 
which  provides  (Art.  Ill,  §  16,  p.  444). 
"Sec.  16.  Proceedings  shall  be  brought  either 
in  the  county  where  the  accident  occurred  or 
in  the  county  where  the  employer  or  employee 
lives  or  has  a  usual  place  of  business.  The 
court  where  any  proceedings  is  brought  shall 
have  power  to  grant  a  change  of  venue."  By 
the  general  provisions  of  the  act  original  ju- 
risdiction of  these  proceedings  is  vested  in 
the  Superior  Court.  From  the  provisions  last 
quoted  it  will  be  seen  that  there  is  no  diffi- 
culty about  the  jurisdiction,  and  it  would 
almost  se^m  that  the  Greneral  Assembly  in 
making  this  provision  had  taken  pains  to 
provide  for  jurisdiction  in  cases  where  the 
injury  occurred  out  of  the  State.  In  our 
opinion  no  restriction  of  the  scope  of  the  act 
is  to  be  found  in  this  regard. 

The  provision  regarding  reports  of  injuries 
is  found  in  Public  Laws,  January,  1915,  Chap- 
ter 1268,  p.  261,  et  seq.,  and  in  some  respects 
is  similar  to  the  provision  of  the  Massachu- 
setts Act  referred  to  in  Gould's  case,  supra. 
We  do  not  regard  it  as  of  the  slightest  im- 
portance in  determining  the  construction  and 
scope  of  the  act  as  a  whole.  The  other  pro- 
visions referred  to  in  Gould's  case  are  not 
found  in  our  act.  We  do  not  regard  the  de- 
cision in  Gould's  case  as  a  precedent  which  we 
should  follow,  partly  because  of  the  differ- 
ences between  the  act  there  discussed  and  our 
act,  as  above  shown;  partly  because  we  do 
not  agree  with  certain  reasoning  therein  set 
forth.  We  prefer  the  broader  view  set  forth 
in  certain  cases  hereafter  cited  from  Connect- 
icut, New  Jersey  and  New  York. 
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The  Workmen's  Compensation  Act  of  Con- 
necticut (Laws  of  1913,  c.  138  of  Public  Acts; 
see  also  2  Bradbury's  Workman's  Compensa- 
tion, p.  1144)  in  its  general  purpose, 
[455]  scope  and  provisions,  with  minor  differ- 
ences in  details,  is  very  similar  to  the  Rhode 
Island  Act.  The  same  question  here  involved 
arose  under  the  act  and  was  decided  in  June, 
1915,  in  the  case  of  Kennerson  v.  Thames 
Towboat  Co.  89  Conn.  367,  94  Atl.  372,  KR.A. 
1916A  436.  The  case  was  a  proceeding  for 
compensation  from  the  defendant,  a  Connect- 
icut corporation,  for  the  death  of  an  em- 
ployee, a  citizen  of  Connecticut,  who  was  in 
the  employ  of  the  defendant  on  a  towboat  and 
whose  death  occurred  by  drowning  in  Raritan 
Bay,  New  Jersey,  when  the  tug  on  which  he 
was  employed  foundered.  After  disposing  of 
certain  contentions  advanced  by  defendant 
that  the  petitioner's  claim  was  cognizable  only 
in  the  admiralty  courts,  or  under  the  Federal 
Employer's  Liability  Act,  and  some  points  of 
practice,  the  court  in  its  opinion  says  (p. 
374)  :  "We  come  then  to  the  next  question, 
whether  our  compensation  act  provides  for 
compensation  for  injuries  received  outside  our 
State  and  arising  out  of  and  in  the  course  of 
the  employment.  The  respondent  insists  that 
our  act  has  no  extraterritorial  eflfect.  That 
is  not  the  precise  question  to  be  determined, 
but,  rather,  whether  our  act  provides  for  com- 
pensation arising  out  of  a  contract  of  em- 
ployment authorized  by  our  act,  for  injuries 
suffered  without  our  jurisdiction.  If  our  act 
authorizes  such  a  contract,  recovery  may  be 
had ;    otherwise,    not. 

"Unless  the  intention  to  have  a  statute 
operate  beyond  the  limits  of  a  State  is  clearly 
expressed  or  reasonably  to  be  inferred  from 
the  language  of  the  act,  or  from  its  purpose, 
subject-matter,  or  history,  the  presumption  is 
that  the  statute  is  intended  to  have  no  extra- 
territorial effect.  A  like  presumption  should 
control  the  operation  of  a  contract  based  upon 
a  statutory  authority. 

"We  find  no  clearly  expressed  intention  in 
our  act  that  the  contract  authorized  should 
operate  without  the  State.  If  found  in  the 
act,  it  must  be  found  as  an  inference  reason- 
ably to  be  inferred  from  the  language  of  the 
act,  read  in  the  light  of  its  purpose,  subject- 
matter,  and  history.  In  our  search  for  such 
an  intention  it  is  all  important  that  we  do 
[456]  not  forget  the  remedial  character  of  the 
act,  and  that  we  construe  its  provisions 
broadly  and  liberally  *in  order  to  effectuate 
its  purpose.'  Hotel  Bond  Co.'s  Appeal,  89 
Conn.  143,  93  Atl.  245. 

"The  remedy  provided  by  our  compensation 
act  is  substitutionary  in  character,  furnishing 
what  was  purposed  to  be  a  more  humanitarian 
and  economical  evstera  as  a  substitute  for 
one  deemed  wasteful  to  induptrial  enterprises 
and  commerce,  and  unfair  to  employees.    Its 


intent  was   to   afford   its  protection  to  all 
Connecticut   employers    and    employees   who 
might  voluntarily  choose  to  make  its  provi- 
Bion  for  compensation  for  injury  a  part  of 
their  contracts  of  employment.     It  assumed 
that  accident  is  incident  to  employment,  aad 
purposes  to  charge  its  cost  in  the  case  of  every 
injury  not  caused  by  the  wilful  and  serious 
misconduct  or  intoxication  of  the  injured  em- 
ployee to  the  industry  in  which  it  occurred. 
It  intended  that  the  employee  should  knov 
what  compensation  he  or  his  dependents  would 
receive  in  the  event  of  injury,  and  that  pay- 
ment should  be  made  speedily  by  a  procedure 
at  once  simple  and  inexpensive.     It  intended 
that  the  employer  should  know  his  liability 
in  this  regard,  and  so  might  include  it  among 
the  items  charged  to  operation.     If  our  act 
intends  its  contracts  of  employment  to  include 
compensation    for    injuries    occurring    only 
within  our  jurisdiction  it  manifestly  defeats 
its  own  ends.    In  that  case  the  employer  may 
not  charge  to  the  industry  the  compensatioii 
for    injuries    occurring    wi'^hout    the    State, 
and  the  employee  or  his  dependents  may  not 
collect  the  same.    Neither  employer  nor  em- 
ployee can  know  what  portion  of  this  period 
of  emp]o3rment  will  be  subject  to  the  provi- 
sions of  the  act,  and  no  provision  for  insur- 
ance of  this  liability  will  be  practically  possi- 
ble, since  it  may  not  ordinarily  be  known 
what  part  of  the  service  will  be  in  and  what 
part  out  of  the  State,  or  in  what  jurisdiction 
the  service  will  be  performed,  in  industries 
and  commercial  enterprises  engaged  in  intra- 
state and  interstate  employment.     The  State 
boundary  is  not  the  limit  of  very  many  busi- 
nesses.   To  subject  [457]  them  to  the  laws  of 
the  many  jurisdictions  in  which  they  may  be 
engaged    will    be    especially    burdensome  to 
them,  and  involve  them  probably  in  greater 
expense  and  liability  and  far  greater  difficul- 
ties than  under  the  old  system.    Equally  hard 
will  it  prove  to  the  employee  since  he  must 
pursue  his  remedy  in  the  State  of  the  accident, 
or  the  federal  court  applying  that  State's  lav, 
and  thus  he  may  be  brought  under  any  one  of 
many  different  compensation  acts,  with  whose 
provisions   he   cannot   hope   to    be  familiar, 
some  acts  contractual  in  character,  some  com- 
pulsory, some  optional,  and  some  ear  delicto, 
and  he  may  find  he  has  forfeited  the  benefit 
of  the  foreign  act  through  failure  to  comply 
with  its  provisions.    A  reading  of  the  several 
acts  now  in  force  convinces  us  that  these  diffi- 
culties  are   not   imaginative,   but   imminent 
actualities. 

"Is  it  reasonable  to  infer  that  our  legisla- 
ture, inaugurating  a  new  system,  based  upon 
humanitarian  and  economical  considerations, 
should  intentionally  frustrate  the  object  of 
the  new  system,  and  cast  a  multitude  of  em- 
ployers and  employees  into  a  maelstrom  of 
trouble,  uncertainty,  and  liability?    On  the 


GRINNELL  v. 

S9  R. 

other  band,  is  it  not  reasonable  to  infer  that 
the  Legislature,  having  bottomed  the  right  to 
compensation  upon  contract,  deemed  unim- 
portant the  place  of  injury,  since  it  must  be 
presumed  to  have  known  that  it,  and  not  the 
place  of  injury,  would  govern  the  recovery. 
Such  a  construction  of  the  act  would  lift  in- 
superable burdens  from  industry  and  com- 
merce and  workmen,  and  give  to  each  his 
course  and  the  ascertained  fruits  of  the  con- 
tract of  his  will.  Whether  the  contract  shall 
include  injuries  in  a  jurisdiction  other  than 
where  the  contract  was  made  is  determined  by 
the  expressions  or  implications  of  each  act. 

"Section  1,  pt.  A,  of  our  act  recites  that, 
'in  an  action  to  recover  damages  for  personal 
injury,'  certain  defenses  shall  not  be  available. 
Here  is  no  limitation  to  injuries  received 
within  the  State.  We  through  comity,  enforce 
action  for  injuries  received  outside  the  State 
when  not  against  our  law  or  public  policy. 
The  natural  construction  of  this  language 
makes  it  include  every  action  wherever  it 
originates. 

[458]  Section  1,  pt.  B,  recites  that  when 
employer  and  employee  have  accepted  part 
B,  the  employer  shall  not  be  liable  to  any 
action  for  damages  for  personal  injury  sus- 
tained by  his  employee  in  the  course  of  his 
employment,  but  the  employer  shall  pay  com- 
penpation  on  account  of  such  injury  as  pro- 
vided by  the  act.  Do  not  the  words  *any 
action'  mean  what  they  say?  And  have  we 
any  more  right  to  insert  after  them  'within 
thc»  State*  than  'within  or  without  the  State?* 
In  this  section  the  acceptance  of  the  act  is 
bv  its  express  terms  a  renunciation  and  waiv- 
er of  all  rights  and  claims  arising  out  of  in- 
juries sustained  in  the  course  of  the  employ- 
ment, except  as  specified.  It  seems  to  us 
plain  that  the  rights  and  claims  waived  are 
not  merely  those  arising  in  Connecticut,  but 
anywhere. 

"In  Section  8,  pt.  B,  compensation  is  re- 
quired to  be  paid  for  *any  injury*  which  in- 
capacitates for  more  than  two  weeks.  There 
is  no  warrant  for  construing  any  injury  to 
consist  of  one  arising  within  the  State. 

"By  Section  20  every  employer  who  has 
accepted  part  B  'shall  keep  a  record  of  such 
injuries  sustained  by  his  employees  in  the 
course  of  their  employment  .  .  .  and  send 
each  week  to  the  commissioner  such  report 
of  said  injuries  as  the  commissioner  may  re- 
quire.' It  cannot  be  that  the  record  intended 
vas  solely  of  the  injuries  happening  within 
the  State.  •  Obviously  it  was  intended  to  em- 
brace all  injuries  occurring  to  such  employ- 
ees everywhere ;  any  other  construction  would 
do  violence  to  the  ordinary  meaning  of  the 
*ord  used  and  to  the  manifest  purpose  in 
keeping  the  record. 

"Similarly  the  notice  of  injury  of  Section 
21,  and  the  voluntary  agreement  of  Section 
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22,  relate  to  every  injury,  and  not  merely 
those  occurring  within  the  State. 

.  "Under  Section  29  any  employer  may  enter 
into  a  substitute  system  of  compensation  with 
his  employees  in  lieu  of  the  compensation  of 
the  act.  The  Legislature  had  the  undoubted 
power  to  make  the  substitute  system  apply 
to  injuries  without  as  well  as  those  within  the 
State.  Is  it  likely  that  the  Legislature  in- 
tended a  substitute  system  [459]  applicable 
to  its  employees  when  employed  within  the 
State,  and  inapplicable  when  employed  else- 
where? How  could  the  employer  engaged  in 
intrastate  and  interstate  employment  take 
advantage  of  the  substitute  system?  If  the 
agreement  of  this  character  had  to  be  confined 
to  the  injuries  received  in  the  State,  neither 
employer  nor  employee  would  undertake  it. 
Practically'  the  provision  for  a  substitute  sys- 
tem would  be  nugatory. 

"Certain  sections  of  the  act  are  referred  to 
as  indicating  that  the  act  has  relation  exclu- 
sively to  intrastate  injuries.  Thus  Section  7, 
which  requires  the  employer  to  furnish  med- 
ical and  surgical  aid,  and  Section  23,  which 
requires  the  injured  employee  to  submit  him- 
self to  examination  by  a  reputable  physician, 
are  said  necessarilv  to  refer  to  Connecticut 
practitioners.  We  see  no  practical  reason  why 
these  sections  may  not  refer  to  the  practition- 
er without  the  State  as  well  as  within  it. 
Unless  this  limitation  be  read  in  the  section, 
the  language  used  does  not  express  the  limita- 
tion.**    ...     . 

The  opinion  then  proceeds  to  discuss  cer- 
tain questions  as  to  hearings  before  commis- 
sioners and  courts,  not  contained  in  the  Khode 
Island  Act,  which  are  not  material  here;  and 
proceeds,  page  379: 

"In  legislative  acts  inaugurating  a  new 
system  not  infrequently  are  found  contradict- 
ory provisions,  and  it  becomes  the  duty  of  the 
court  to  reconcile  them  so  far  as  it  can.  It 
does  this  whenever  it  is  possible  in  such  way 
as  to  sustain  the  act  and  carry  out  its  pur- 
poses. This  we  believe  to  be  our  present  duty. 
In  a  sense  the  injury  may  be  said  to  have  been 
sustained  in  the  place  of  the  contract,  and  if 
appeal  is  taken,  in  cases  of  injury,  occurring 
without  the  State,  to  the  county  of  the  con- 
tract, the  terms  of  the  act  will  be  reasonably 
satisfied.  The  precise  question  we  are  con- 
sidering has  been  the  subject  of  discussion  in 
two  cases.  One  under  the  New  Jersey  Act,  a 
contractual  optional  act  very  similar  to  our 
own,  where  the  trial  court,  in  Deeny  v. 
Wright,  etc.  Lighterage  Co.  36  N.  J.  L.  J. 
121,  construed  the  contract  [460]  under  the 
New  Jersey  Act  as  we  construe  these  con- 
tracts. The  other  under  the  Massachusetts 
Act,  where  the  Supremo  Court  construed  their 
act  as  confined  to  accidents  within  the  State. 
In  re  Gould,  215  Mass.  480,  102  N.  E.  693. 
Ann.  Cas.  191 4D  372.     We  must  accept  the 
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construction  accorded  the  Massachusetts  Act 
by  it3  Supremo  Court.  It  may  be  well,  how- 
ever, to  point  out  that  the  court  does  not  state 
that  its  act  is  contractual  in  character.  That, 
as  we  have  indicated,  is  of  final  importance 
in  the  conclusion  we  reach  concerning  our  own 
act.  Then,  too,  under  the  Massachusetts  Act, 
the  employee  is  merely  the  beneficiary  under 
a  contract  between  the  employer  and  the  in- 
sured ;  with  us  the  employer  and  employee  en- 
ter into  a  contract  relation.  In  its  reference 
to  and  comment  upon  certain  sections  of  their 
act  the  court  says  that  there  must  be  found 
within  the  act  from  'unequivocal  language,'  or 
'plain  and  unmistakable  words,'  that  the  act 
was  intended  to  relate  to  injuries  without  the 
Commonwealth.  We  have  adopted  a  broader 
rule.  We  read  our  act  in  the  light  of  the 
purpose,  subject-matter,  and  history  of  the 
act  to  determine  whether  it  expressly  or  by 
reasonable  inference  intended  to  include  in  its 
contract  injuries  without  our  jurisdiction. 
This  is  our  ordinary  rule  in  the  interpretation 
of  statutes.  The  Massachusetts  court  states 
that:  'The  subject  of  personal  injuries  re- 
ceived by  a  workman  in  the  course  of  his 
employment  is  within  the  control  of  the  sov- 
ereign power  where  the  injury  occurs.' 

"And  it  argues  that,  if  the  act  had  intend- 
ed employers  and  employees  from  different 
states  to  carry  their  domiciliary  personal  in- 
jury law  with  them  into  other  jurisdictions, 
it  would  have  expressed  its  intent  in  unam- 
biguous words.  This  argument  concerns  a 
proceeding  to  enforce  an  ex  delicto  claim,  not 
one  for  compensation  by  way, of  contract.  It 
is  also  argued  that,  if  an  act  is  given  ex- 
traterritorial force,  similar  effect  must  be 
given  to  like  laws  of  other  States.  If  con- 
tracts of  employment  cover  compensation  for 
injuries  outside  the  State,  recovery  for  these 
will  be  governed  by  the  usual  rules  for  the 
construction  and  enforcement  of  all  [461]  con- 
tracts. We  should  give  similar  effect  to 
contracts  of  like  character  to  those  before  us, 
though  made  under  a  compensation  act  of 
another  jurisdiction,  provided  they  did  not 
conflict  with  our  law  or  public  policy,  and 
the  machinery  provided  for  the  ascertainment 
and  collection  of  the  compensation  could  be 
used  in  our  jurisdiction. 

"Where,  as  with  us,  the  determination  of 
the  award  is  committed  to  a  board  or  commis- 
sion under  a  specified  procedure,  there  will 
be  serious  obstacles  to  the  enforcement  of  the  ' 
contract  in  a  foreign  jurisdiction.  Bradbury's 
Workman's  Compensation  Law  (Ed.  1914) 
p.  52.  If  it  should  be  necessary  to  so  rule, 
no  hardship  would  result.  The  parties  in 
interest  would  be  relegated  to  the  place  where 
they  had  elected  to  make  their  contract  and 
no  questions  of  conflict  of  laws  could  arise. 
At  the  base  of  this  question  is  the  character 
of  the  compensation.    Mr.  Bradbury,  repudi- 


ating his  earlier  view,  stoutly  maintains  that, 
if  the  act  be  contractual,  the  contracts  arising 
will,  unless  a  contrary  intent  appears,  be 
found  to  cover  injuries  without  as  well  as 
within  the  State.  We  think  his  later  conclu- 
sion sound  and  one  which  will  prove  beneficial 
alike  to  employer  and  employee." 

Also  in  June,  1915,  the  Supreme  Court  of 
New  Jersey  passed  upon  the  question  whether 
the  act  of  that  state  applies  where  the  acci- 
dent occurs  in  another  state,  in  the  case 
of  Rounsaville  v.  Central  R.  Co.  87  N.  J.  L. 
371,  94  Atl.  392.  In  this  case  the  petitioner 
was  employed  in  New  Jersey  by  the  defendant, 
a  New  Jersey  corporation,  as  a  brakeman  on 
a  train  which  went  into  Pennsylvania,  and 
was  injured  in  Pennsylvania;  his  wages  were 
paid  in  New  Jersey ;  it  was  held  that  his  con- 
tract of  service  was  a  New  Jersey  contract; 
both  parties  were  subject  to  the  New  Jersey 
Act.  It  was  held  that  the  act  covered  the  case» 
and  the  petitioner  could  maintain  his  pro- 
ceeding. The  New  Jersey  Act  is,  in  its  gen- 
eral features  and  scope  very  similar  to  the 
Connecticut  and  Rhode  Island  Acts;  the  pro- 
vision requiring  the  employee  to  submit  to 
medical  exanaination  in  the  state  by  a  physi- 
cian authorized  [462]  to  practice  medicine  in 
the  state  is  almost  the  same  in  essential 
terms  as  in  the  Rhode  Island,  and  differs 
lightly  from  the  Connecticut  Act.  ( See  Laws 
of  New  Jersey,  1911,  Chap.  95,  §  17,  p.  141.) 
After  disposing  or  certain  preliminary  ques- 
tions and  deciding  that  the  liability  of  the  em- 
ployer under  the  act  was  contractual,  and  dis- 
cussing a  certain  previous  decision  not  direct- 
ly in  point,  the  court  said,  page  393:  "We 
are  now  dealing  with  the  simpler  question, 
whether  a  New  Jersey  court  will  enforce  a 
New  Jersey  contract,  according  to  the  terms 
of  a  New  Jersey  statute.  The  question  hard- 
ly calls  for  an  answer.  The  place  where  the 
accident  occurs  is  of  no  more  relevance  than 
is  the  place  of  accident  to  the  assured,  in  an 
action  on  a  contract  of  accident  insurance,  or 
the  place  of  the  death  of  the  assured  in  an 
action  in  a  contract  of  life  insurance." 

It  is  notable  that  these  tsfo  cases  should 
each  have  been  independently  decided  by  th« 
courts  of  Connecticut  and  Ne^  Jersey  in 
June,  1915,  and  have  reached  the  same  con- 
clusion upon  the  same  point  in  the  considera- 
tion  of  statutes   essentially  similar. 

The  latest  case  which  has  come  to  our  at- 
tention is  Post  V.  Burger,  216  N.  Y.  544,  Ann. 
Cas.  1916B  158,  111  N.  £.  351  (January, 
1916 ) ,  a  New  York  case,  where  the  9ame  ques- 
tion arose  under  the  Workmen's  Compensa- 
tion Act  of  New  York.  The  case  follows 
substantially  the  same  line  of  argument  and 
arrives  at  the  same  conclusion  as  the  cases  of 
Kennerson  v.  Thames  Towboat  Co.  supra,  and 
Rounsaville  v.  Central  R.  Co.  supra,  both  of 
which  it  cites  with  approval.    See  also  Deeny 
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f .  Wn^t,  etc.  Lighterage  Oa.  36  N.  J.  L.  J. 
121;  1  Bradbury  Workman's  Compensation,  p. 
50,  52  et  seq.,  eited  with  approval  in  the 
Kennerson  case,  supra,  p.  378,  and  in  the 
F6si  case,  supra,  p.  354. 

We  are  of  the  opinion  that  the  reasoning 
o!  the  cases  above  cited  from  New  York,  New 
Jersey  and  Connecticut  it  quite  applicable  to 
the  case  at  bar;  that  under  the  Workmen's 
Compensation  Act  of  Rhode  Island  the  rela*' 
tioB  of  employer  and  employee  is  contractual 
and  the  terms  of  the  act  are  to  [463]  be  read 
ss  a  part  of  every  contract  of  service  between 
those  subject  to  its  terms;  that  on  principle 
and  in  reason  and  in  view  of  the  purpose, 
scope  and  character  of  the  act  it  should  be 
construed  and  held  to  include  injuries  arising 
oat  of  the  State  as  well  as  those  arising  with- 
m  it;  and  that  the  weight  of  authority  upon 
acts  similar  to  our  own  gives  full  support  to 
our  conclusion.  Gould's  case,  supra,  stands 
alone  so  far  as  any  cases  have  come  to  our 
attention  and  is  only  deemed  to  be  authori- 
tative on  the  particular  statute  therein  con- 
sidered, which  we  regard  as  different  from 
ours  in  many  important  respects. 

The  Superior  Court  was  in  error  in  dis- 
missing the  petition  in  this  cause  for  the  rea- 
sons above  set  forth ;  the  appeal  is  sustained, 
the  decree  of  the  Superior  Court  is  reversed, 
and  the  cause  is  remanded  to  the  Superior 
Court  for  a  trial  upon  its  merits. 
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The  earlier  cases  discussing  the  applicabil* 
ity  of  a  workmen's  compensation  act  to  an  in- 
jury received  in  another  jurisdiction  are  col- 
lated in  the  notes  to  In  re  Gould,  Ann.  Cas. 
1914D  372,  and  Post  v.  Burgher,  Ann.  Cas. 
1916B  168.     This  note  reviews  the  recent 
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It  is  generally  held  that  a  compulsory 
workmen's  compensation  act  has  no  extra- 
territorial force,  so  that  under  such  an  act, 
in  case  of  an  injury  received  outside  the  ju- 
risdiction where  the  contract  of  employment 
was  made,  no  compensation  can  be  recovered 
in  that  jurisdiction.  Hicks  v.  Maxton,  1  B. 
W.  C.  C.  (Eng.)  150;  Tomalin  v.  Pearson 
Ann.  Cas.  1918B. — 40. 
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[1909]  2  K.  B.  (Eng.)  61;  Schwartz  v.  In- 
diana Rubber,  etc  Co.  [1912]  2  K.  B.  (Eng.) 
299;  Vincent  v.  La  Cie  De  Chenun,  etc.  45 
Quebec  Super.  Ct.  353;  North  Alaska  Salmon 
Co.  V.  Pillsbury  (Cal.)  162  Pac.  93;  Kruse 
V.  Pillsbury  (Cal.)  162  Pac.  891,  L.RA.1917E 
645.  The  contrary  ruling  is  however  made  as 
to  an  optional  act  whose  binding  force  rests 
in  the  assent  of  the  parties.  Jenkins  v.  Ho- 
gan,  177  App.  Div.  36,  163  N.  Y.  S.  707; 
Gooding  v.  Ott,  77  W.  Va.  487,  87  S.  E.  662, 
L.R.A.1916D  637;  Foughty  v.  Ott  (W.  Va.) 
92  S.  E.  143.    And  see  the  reported  case. 

In  Jenkins  v.  Hogan,  supra,  it  was  said: 
'^he  claimant's  employer,  at  the  time  the 
claimant  received  the  injury,  was  a  stevedore 
having  its  office  in  the  city  of  New  York,  and 
engaged  in  loading  and  unloading  vessels  in 
New  York  harbor  on  both  the  New  York  and 
New  Jersey  shores,  and  was  insured  under 
the  compensation  statutes  of  both  those  states 
by  the  insurance  carrier  herein.    The  claim- 
ant was  a  longshoreman,  and  at  the  time  of 
receiving  the  disabling  injuries,  May  15,  1916, 
was  at  work  unloading  a  vessel  at  a  pier  at 
West  New  York,  state  of  New  Jersey.    His 
family  resided  at  Hackensack,  N.  J.,  where 
he  had  voted  during  the  last  ten  years.    The 
claimant,  in  order  to  be  conveniently  situated 
as  to  his  work,  and  because  he  could  not  live 
so  far  away  as  Hackensack  and  follow  his 
occupation,  and  not  intending  to  return  to 
Hackensack,  hired  a  furnished  room  in  New 
York   city   in   December,   1916.     From   this 
room  he  went  to  his  work  each  morning,  re- 
turning at  night,  visiting  his  family  every 
week  or  two,  usually  on  Sundays,  unless  then 
employed.    On  April  28,  1916,  the  foreman  of 
his  employer  came  to  claimant's  said  room 
and  engaged  him  to  go  to  work  temporarily 
at  said  pier  at  West  New  York.     Claimant 
commenced  work  there  the  next  morning,  and 
continued   at  work   there   until   he   was   in- 
jured.   Following  the  receiving  of  the  injury 
he  presented  a  claim  for  compensation  under 
the  New  York  statute.  The  insurance  carrier 
appeared  at  the  hearing  before  the  New  York 
state  industrial  commission  and  contested  the 
jurisdiction  of  the  commission.    The  objection 
of  the  insurance  carrier  was  overruled  and 
awards  made,  June  29th,  of  four  weeks'  com- 
pensation, and  July  31st  of  five  weeks'  com- 
pensation, each  at  $15  per  week.     July  18, 
1916,  an  appeal  was  taken  by  the  employer 
and   insurance  carrier  from  the  award  first 
made.     .     .     .    The  decision  in  this  case  as 
to  the  liability  of  the  employer  under  the 
Workmen's  Compensation  Law  is  apparently 
controlled  by  that  of  Post  v.  Burger,  216  N.  Y. 
544  [111  N.  E.  351,  Ann.  Cas.  1916B  158],  in 
which  case  the  employer  and  employee  were 
residents  of  this  state,  and  the  contract  of 
employment  was  made  here,  and  the  employee 
was  injured  while  working  without  the  state, 
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the  court  holding  tJiat  the  New  York  Work- 
men's Compensation  Law  applied,  and  that: 
"The  act,  in  view  of  its  humane  purposCj 
should  be  construed  to  intend  that  in  every 
case  of  employment  there  is  a  constructive 
contract  between  the  employer  and  employee, 
general  in  its  terms  and  unlimited  as  to  terri^ 
tory,  that  the  employer  shall  pay  as  provided 
by  the  act  for  a  disability  or  the  death  of  the 
employee  as  therein  stated.  The  duty  under 
the  statute  defines  the  terms  of  the  contract.*  '* 

In  Gooding  v.  Ott,  77  W.  Va,  487,  87  S.  E. 
862,  L.R.A.1916D  637,  the  court  said:  "A 
distinction  has  been  noted  in  some  of  the 
authorities  between  cases  arising  under  com- 
pulsory statutes  and  those  controlled  by  stat- 
utes, as  in'  New  Jersey,  and  we  think  in  this 
state,  which  are  optional.  Where  the  statute 
compels  submission  by  the  employer  and  em- 
ployee, there  is  no  contract,  as  a  general  rule, 
enforceable  outside  of  the  state.  But  where, 
as  in  New  Jersey  and  in  this  state,  the  statute 
makes  acceptance  optional,  and  the  parties 
freely  enter  into  the  contract  of  employment 
with  reference  to  the  statute,  the  statute 
should  be  read  into  the  contract  as  an  inte- 
gral part  thereof,  binding  the  parties,  and 
enforceable  in  any  jurisdiction  the  same  as 
any  other  contract.  Such  is  the  holding,  and 
we  think  the  correct  holding  with  reference 
to  workmen's  compensation  statutes  gener- 
ally, of  the  New  Jersey  cases  of  Deeny  v, 
Wright,  etc.  Lighterage  Co.  [36  N.  J.  L.  J. 
121]." 

In  Gardner  v.  Horseheads  Constr.  Co.  171 
App.  Div.  66,  156  N.  Y.  S.  899,  the  rule  was 
confined  to  cases  where  the  employment  out- 
side the  jurisdiction  is  a  mere  incident  to  an 
employment  therein.  It  appeared  that  the.  in- 
jured employee  had  been  for  several  years 
in  the  service  of  a  New  York  corporation,  en- 
gaged continuously  in  jurisdictions  other  than 
New  York.  Being  injured  in  Pennsylvania, 
compensation  was  sought  in  New  York.  The 
court  said:  "In  this  case  the  decedent  had 
not  been  employed  by  the  appellant  in  the 
state  since  1912.  His  employment  had  not 
been  continuous,  but  had  been  from  time  to 
time  for  certain  jobs  w^hich  were  being  per- 
formed entirely  without  the  state.  The  con- 
tract of  employment  did  not  contemplate  any 
work  by  him  within  the  state;  no  such  work 
was  done.  The  statute  in  question  is  intended 
to  regulate  the  relations  between  the  employer 
and  employee  in  hazardous  employments  with- 
in the  state,  and  to  protect  the  employee 
within  the  state  from  the  ordinary  risks  of 
the  employment,  and  to  charge  those  risks 
upon  the  ultimate  consumer.  The  mere  fact 
that  an  employee  is  engaged  by  a  resident  of 
the  state  to  go  out  of  the  state  for  service, 
and  no  service  in  the  state  is  contemplated  or 
done,  cannot  bring  the  employment'  within  the 
act.     Ordinarily  a  statute  has  no  extraterri- 


torial effect.  But  where  the  regular  lenrice 
of  the  employee  is  being  performied  in  the 
state,  and,  as  an  incident  to  it»  he  goes  over 
the  state  line  temporarily,  we  have  held  that 
sucli  temporary  absence  from  the  state  doea 
not  relieve  the  employer  from  liability  under 
this  statute.  The  relations  between  tiie  dece- 
dent and  the  company  with  reference  to  the 
work  at  Ford  City  depended  upon  the  laws 
of  the  state  of  Pennsylvania,  and  the  protec- 
tion there  given  to  the  employer  and  the  em- 
ployee. The  mere  fact  that  the  contract  waa 
made  in  the  state,  if  it  was  made  in  the  state, 
is  not  material  here,  when  we  understand 
that  the  contract  related  solely  to  work  to  be 
performed  outside  of  the  state.  It  follows,, 
therefore,  that  the  employment  of  the  dece- 
dent was  outside  of  the  state  of  New  York, 
and  that  he  was  not  an  employee,  or  engaged 
in  an  employment  within  the  state  at  the  time 
of  his  death." 

In  Hagenback  v.  Leppert  (Ind.)  117  K.  £. 
531,  a  workman  employed  in  Indiana  sought 
to  recover  in  that  state  for  an  injury  received 
in  Illinois,  under  a  statute  containing  the 
following  provision:  ''Every  employer  and 
employee  under  thia  act,  except  as  provided 
in  section  19,  shall  be  bound  by  the  provisions 
of  the  a<;t  whether  injury  by  accident  or  death 
resulting  from  such  injury  occurs  within  the  r 
state  or  in  some  other  state  or  in  a  foreign 
country."  The  court  said:  "The  language 
of  the  foregoing  sections  is  clear  and  definite. 
The  acceptance  of  the  act  is  not  compulsory, 
but  voluntary.  There  is  nothing  in  the  record 
to  indicate  or  even  suggest  that  either  party 
gave  notice  of  exemption  as  provided  in  sec- 
tion 3;  and  it  is  therefore  conclusively  pre- 
sumed that  they  accepted  the  provisions  of  the 
act.  Having  elected  to  accept  the  act,  every 
provision  thereof  became  a  part  of  the  con- 
tract of  service.  By  the  terms  of  the  statute 
the  element  of  tort  is  eliminated;  all  reme- 
dies at  common  law  or  otherwise  are  ex- 
cluded, and  the  employee's  right  to  compen- 
sation arises  out  of  the  contract.  This  right, 
being  contractual,  accompanies  the  employee 
wherever  he  goes  and  abides  with  him  uotil 
the  contract  of  service  is  terminated." 

It  has  been  held  that  compensation  mat 
be  recovered  under  the  workmen's  com- 
pensation act  of  the  jurisdiction  where  the 
injury  is  received  though  the  contract  of  em- 
ployment was  made  elsewhere.  Douthwright 
V.  Champlin,  91  Conn.  524,  100  Atl.  97;  Da- 
vidheiser  v.  Hay  Foundry,  etc.  Works,  87 
N.  J.  L.  688,  94  Atl.  309.  So  in  Johnson  ▼> 
Nelson,  128  Minn.  168,  150  N.  W.  620,  where- 
in it  appeared  that  a  worknuin  employed  ii^ 
Minnesota  was  injured  in  Wisconsin,  it  wa» 
held  that  recovery  should  be  sought  under 
the  Wisconsin  act.  But  in  Bamhart  v.  Amer- 
ican Concrete  Co.  167  N.  Y.  S.  475,  the  court 
refused  to  allow  compensation  to  the  depend- 
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«nt8  of  a  resident  of  New  Jersey,  who  while 
in  tbe  employ  of  a  New  Jersey  corporation 
was  killed  in  New  York. 

A  release  given  in  the  jnrisdiction  where 
the  contract  was  made  bars  a  proceeding  for 
compensation  in  the  jurisdiction  where  the 
injury  occurs.  Leach  v.  Mason  Val.  Mines 
Co.   (Nev.)    161  Pac.  513. 

Compensation  cannot  be  allowed  under  the 
workmen's  compensation  uct  of  a  jurisdiction 
if  the  contract  of  employment  was  made  and 
the  injuries  occurred  elsewhere.  Lehmann  ▼. 
Ramo  Films,  92  Misc.  418,  155  N.  Y.  S.  1032; 
McCarthy  v.  McAllister  Steamboat  Co.  94 
Misc.  692,  158  N.  Y.  S.  563.  In  the  case 
first  cited  it  was  said:  "The  defendant  has 
demurred  to  this  complaint  and  raises  the 
question  of  jurisdiction.  Section  18  of  chap- 
ter 95,  Laws  of  1911,  of  the  state  of  New 
Jersey,  provides  that  in  case  of  a  dispute 
or  failure  to  agree  upon  a  claim  for  compen- 
sation between  employer  and  employee  either 
party  may  submit  the  claim  to  the  judge  of 
the  court  of  common  pleas  of  such  county  as 
would  have  jurisdiction  in  a  civil  case.  It 
will' thus  be  seen  that  the  forum  is  provided 
under  such  law.  This  action,  being  a  statu- 
tory one,  must  be  strictly  construed.  The 
mere  fact  that  the  complaint  alleges  that  per- 
sonal service  could  not  be  obtained  on  the 
defendant  is  no  ground  for  bringing  the  action 
in  this  court." 

Effed  on  tyonwnon'Unff  Rights, 

In  caae  a  workman  injured  in  one  juris- 
diction is  by  his  election  or  by  the  terms  of 
the  workmen's  compensation  act,  precluded 
from  seeking  a  recovery  in  that  jurisdiction 
other  than  as  allowed  by  the  act,  he  may  not 
sue  at  common  law  in  another  jurisdiction  to 
recover  for  the  injury.  Piatt  v.  Swift,  188 
Mo.  App.  584,  176  8.  W.  434;  Albanese  v. 
Stewart,  78  Misc.  681,  138  N.  Y.  S.  942; 
Wasilewski  v.  Warner,  87  Misc.  156,  149 
N.  Y.  S.  1036 ;  Verdicchio  v.  McNab,  etc.  Mfg. 
Co.  178  App.  Div.  48,  164  N.  Y.  8.  290; 
Pendar  v.  H.  &,  B.  American  Mach.  Co.  35  R. 
1.  321,  87  Atl.  1,  L.R.A.1916A  428.  But  where 
a  workman  is  not  bound  by  the  compensation 
act  of  the  jurisdiction  where  he  is  injured, 
or  there  is  no  such  act  in  that  jurisdiction, 
he  may  sue  in  another  jurisdiction  though  its 
workmen's  compensation  act  is  exclusive. 
Hasun  v.  Rockwood  Sprinkler  Co.  88  N.  J.  L. 
664,  97  Atl.  730 ;  Reynolds  v.  Day,  79  Wasli. 
499,  140  Pac.  681,  L.R.A.1916A  432.  In  the 
case  last  cited  it  was  said:  "The  hostility  of 
our  law  is  not  directed  against  the  remedial 
purpose  of  the  common  law.  It  extends  that 
purpose  to  eases  not  reached  by  the  common- 
law  action.  The  rule  of  the  common  law  is 
contemned  not  because  it  furnishes  a  remedy, 
but  because  the  remedy  is  deemed  inadequate. 
This  is  far  from  a  declaration  of  policy  which 


would  refuse  that  remedy  where  that  remedy 
is  the  only  alternative.  There  is  nothing 
in  the  employers'  liability  act  so  hostile  to  the 
common-law  remedy  as  to  deny  any  remedy 
where  the  circumstances  will  permit  the 
application  of  no  remedy  save  that  of  the  com- 
mon law.  The  assertion  that  our  law  de- 
clares a  policy  'utterly  antagonistic  and  op- 
posed in  its  every  notion  and  theory  to  the 
common  law'  is  more  rhetorical  than  exact. 
It  is  true  only  in  a  qualified  sense.  Our  law 
is  not  opposed  to  the  conmiion-law  theory  of 
recompense  for  injury.  It  is  only  opposed  to 
the  common-law  assumption  that  a  suit  at 
law  furnishes  adequate  recompense.  Such  a 
policy  is  certainly  not  contrary  to  the  giving 
of  any  remedy  merely  because  the  only  remedy 
possible  is  deemed  inadequate.  Our  statute 
was  never  intended  to  declare  that,  because 
workmen  injured  in  this  state  receive  compen- 
sation without  suit,  it  is  against  the  public 
policy  of  this  state  that  workmen  injured 
outside  of  the  state,  and  where  the  common 
law  prevails,  should  receive  any  compensa- 
tion.*' 
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OoaatitutioKal  Iiaw  ^  Oonstraetioga  In 
Favor  of  Validity. 

When  the  constitutionality  of  a  statute  is 
questioned,  it  is  the  duty  of  the  courts,  and 
also  a  rule  of  construction,  to  adopt  such 
construction  as  will  make  the  statute  con- 
stitutional if  its  language  will  permit.  • 

PreattinptioK  of  Validity. 

There  is  a  strong  presumption  in  favor  of 
the  validity  and  constitutionality  of  an  act 
of  the  legislature. 

Same. 

Courts  should  not  declare  acts  of  the  legis- 
lature unconstitutional  unless  satisfied  of 
their  unconstitutionality  beyond  a  reasonable 
doubt. 

Workmen's  CompeKsation  Aeta  —  Elee« 
tion  to  Aeeept  Aet  —  Time  for  Eleo- 
tion. 

Workmen's  Compensation  Act  approved 
June  28,  1913,  and  going  into  effect  July  1, 
1913  (Laws  1913,  p.  337),  providing  that 
every  employer  enumerated  in  section  3, 
par.  6,  shall  be  conclusively  presumed  to  have 
filed  notice  of  election  to  come  under  the  act 
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unless  and  until  notice  to  the  contrary  is 
filed  with  the  industrial  board,  and  that 
every  employer  who  has  elected  to  come  under 
the  act  shall  be  bound  by  it  until  January 
of  the  next  succeeding  year,  but  may  elect  to 
withdraw  from  the  operation  of  the  act  after 
the  end  of  such  year  by  filing  notice  with  the 
board  at  least  sixty  days  prior  to  the  end 
of  the  year,  is  held  to  have  given  employers 
not  affirmatively  filing  notice  to  oome  under 
the  act  at  least  until  November,  1913,  to 
withdraw  from  the  same  by  giving  notice. 

[See  Ann.  Gas.  1915C  308;  Ann.  Gas.  1918B 
715.] 

Validity  of  Workmen's   Compeaaatiom 
Aet. 

Such  act  so  construed  is  not  unconstitu- 
tional as  being,  in  effect,  compulsory  by  giv- 
ing an  unreasonably  short  time — from  June 
28th  to  July  1st — for  election  by  employers 
whether  or  not  to  come  und^r  the  act. 

[See  Ann.  Gas.  1916B  1286;  Ann.  Gas. 
1918B  611.] 

Statutes  —  Conatraotion  —  All  Parts 
Considered. 

In  arriving  at  the  meaning  and  intent  of  a 
legislative  enactment,  every  part  thereof,  as 
well  as  the  title,  must  be  taken  into  consid- 
eration. 

Workmen's  Compensation  Acts  -*  Bene- 
ficiaries —  Nonresident  Alien. 

The  Workmen's  Gompensation  Act  of  1913, 
entitled  "An  act  to  promote  the  general  wel- 
fore  of  the  people  of  this  state  by  providing 
compensation"  for  workmen,  and  by  section  5 
•  defining  the  term  "employee/'  as  used  in  the 
act,  to  include  aliens,  applies  to  nonresident 
alien  dependents  claiming  as  beneficiaries 
thereunder;  for  the  general  welfare  of  the 
people  of  the  state  might  well  be  promoted 
by  providing  compensation  for  accidental  in- 
juries or  death  suffered  by  aliens,  as  well  as 
citizens,  in  the  course  of  employment  within 
the  state,  since  many  alien  dependents  reside 
in  the  state,  and  the  people  of  the  state 
would  be  interested  in  not  having  aliens,  as 
well  as  citizens,  become  charges  upon  the 
community  by  reason  of  injuries  suffered  in 
employment. 

[See  note  at  end  of  this  case.] 

^Review  of  Facts  on  Appeal. 

Under  the  Workmen's  Gompensation  Act  of 
1913,  §  10,  par.  "f,"  providing  that  the  deci- 
sion of  the  industrial  board,  acting  within  its 
powers,  in  the  absence  of  fraud,  is  conclusive, 
but  that  the  supreme  court  shall  have  power 
to  review  questions  of  law  involved  therein, 
the  decision  of  the  board  upon  questions  of 
fact  is  conclusive,  if  founded  upon  competent 
or  lesfftl  evidence. 

[See  Ann.  Gas.  1916B  475;  Ann.  Gas. 
1918B  647.] 

.Same. 

Under  this  section  the  circuit  court  by  cer- 
tiorari may  review  the  dncision  of  the  indus- 
trial board  for  errors  of  law. 

Same. 

Whetlier  lejral  evidence  is  offered  to  sup- 
port tliQ  derision  of  the  industrial  board  as 
ill  own   by  the   record  of  proceedings,  where 


such  evidence  is  agreed  npOE  or  reported  b^ 
stenographer,  h  a  question  of  law  reviewabis 
by  certiorari. 

Dependenoy  —  SnAoieney  of  Erideaee. 

In  proceedings  under  the  1913  Workmen's 
Compensation  Act  evidence  is  held  to  sup- 
port a  finding  of  the  board  that  deceased  left 
parents,  to  whose  support  he  had  within  five 
years  contributed. 

[See  Ann.  Gas.  1913E  480;  Ann.  Ca£. 
1918B  749.] 

Nature  and  Purpose  of  OompensatloB 
Act. 

The  general  purpose  of  the  Workmen's 
Gompensation  Act  of  1913  is  to  provide  a 
method  by  which  injuries  reeeived  by  em- 
ployees in  certain  classes  of  occupations  may 
be  quickly  adjusted  so  that  something  shall 
be  received  according  to  fixed  rules  for  deter- 
mining compensation  in  said  cases. 

Applicability  of  Rnles  hj  Ijecai  P^o- 
oednre. 

A  proceeding  for  compensation  under  the 
Workmen's  Gompensation  Act  of  1913  is  not 
a  proceeding  at  law,  and  is  not  altogether 
governed  by  the  rules  of  legal  proceedings. 

[See  Ann.  Gas.  1915A  741.] 

Who  Is  Workman  —  Casnal  Employee 
—  Burden  of  Proof. 

Under  such  act  it  is  not  part  of  claimant V 
prima  facie  case  to  show  he  was  not  within 
the  class  of  casual  employees  excepted  by  sec- 
tion 5,  par.  2,  thereof;  such  exception  being 
matter  of  defense. 

[See  Ann.  Gas.  1913G  28;  Ann.  Gas.  1916B 
793;   Ann.  Gas.  1918B  793.] 

Objeetion  First  Made  on  AppeaL 

Such  defense  cannot  be  considered  for  the 
first  time  on  appeal. 

Notice  of  Claim  —  Time  for  Giving. 

In  proceedings  for  compensation  under  the 
1913  Workmen's  Gompensation  Act,  evidence 
of  formal  notice  of  claim  and  correspondence 
in  regard  to  settlement  is  held  to  show  claim 
made  within  six  months  after  accident  as  re- 
quired by  section  24;  the  statute  being  silent 
as  to  how  such  claim  shall  be  made. 

[See  Ann.  Gas.  1917D  867.] 

Evidenoo     Adniissiblo,    -^     Verdict    of 
Coroner's  Jnry. 

In  such  proceedings  the  verdict  of  the  cor- 
oner's jury  impaneled  to  inquire  into  the 
death  is  proper  evidence,  since  such  proceed- 
ings take  the  place  of  the  ordinary  action  on 
the  case  for  negligence,  in  which  such  evi- 
dence was  proper. 

[See  generally,  4  Ann.  Gas.  1020;  Ann.  Gas. 
1917B  892.] 

Error  to  Gircuit  Gourt,  Gook  county:  Toi- 
BISON,  Judge. 

Glaim  for  con^pensation  under  workmen's 
compensation  act.  Gasimo  Landolina  claim- 
ant, and  Victor  Ghemical  Works,  defendant 
Glaim  allowed  by  Industrial  Board.  Decision 
affirmed  by  Gircuit  Gourt.  Defendant  brings 
error.  The  facta  are  stated  in  the  opinion- 
Affirmed. 
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Lewit  A,  Siebhme  aiid  Burton  P.  8emr9  for 
plaintiff  in  error. 

Craig  A.  Hood,  Bimon  T,  Sutton  and  Harry 
i.  Goldsmith  for  defendants  in  error. 

[13]  Obaio,  G.  J.-r-AugUBt  4,  1014,  one  of 
the  defendants  in  error,  Casimo  Landolina, 
as  administrator  of  the  estate  of  Filippo 
Undolina,  deceased,  filed  with  the  Industrial 
Board  of  Illinois  his  application  for  adjust- 
ment of  claim  against  the  plaintiff  in  error, 
the  Victor  Chemical  Works,  under  the  Work- 
men's Compensation  act,  asserting  that  his 
brother,  Filippo  Landolina,  was  killed  Sep- 
tember 6»  1913,  in  an  accident  arising  out  of 
his  employment  by  the  plaintiff  in  error,  and 
that  claim  for  compensation  was  made  in  the 
plaintiff  in  error  within  six  months  thereafter 
under  the  Workmen's  Compensation  act.  An 
arbitration  committee  was  appointed  as  pro- 
vided in  the  act,  a  hearing  was  had,  evidence 
was  taken,  and  said  committee  on  August  26, 
1914,  entered  its  award  against  plaintiff  in 
error  and  in  favor  of  the  defendant  in  error 
for  $6  per  week  for  four  hundred  and  sixteen 
weeks  from  September  6,  1013.  Plaintiff  in 
error  filed  a  petition  with  the  Industrial 
Board  to  review  the  award  of  the  arbitrators, 
and  said  board  on  September  12,  1014,  con- 
firmed the  award.  No  additional  evidence 
was  taken  before  the  Industrial  Board.  The 
plaintiff  in  error  thereafter  filed  its  petition 
for  a  writ  of  oertiorari  with  the  circuit  court 
of  Cook  county,  and  on  April  3,  1915,  said 
writ  was  ordered  to  issue  to  said  Industrial 
Board  to  send  up  the  record  of  said  proceed- 
ings, and  on  April  20,  1015,  a  certified  copy 
of  all  proceedings  had  before  said  board  was 
returned  to  the  circuit  court  pursuant  to  said 
writ.  Thereafter,  on  November  24,  1015,  the 
attorneys  for  the  administrator  moved  to 
quash  the  writ  of  certiorari,  and  upon  a  hear- 
ing on  said  motion  and  in  inspection  by  the 
court  of  the  record  of  the  Industrial  Board 
the  court  entered  an  order  quashing  the  writ 
of  oertiorari  and  awarding  a  procedendo^ 
[14]  with  costs.  On  motion  of  the  plaintiff 
in  error  the  court  granted  a  certificate  that 
the  cause  was  one  proper  to  be  reviewed  by 
this  court  and  signed  and  sealed  a  bill  of  ex- 
ceptions. A  writ  of  error  was  sued  out  from 
this  court. 

It  is  assigned  as  error  that  the  circuit  court 
of  Cook  county  erred  in  quashing  the  writ  of 
certiorari  and  awarding  the  lyrit  of  prO' 
cedendo  for  the  reasons  (1)  that  the  Work- 
men's Compensation  act  of  1013  is  uncon- 
■tittttional;  (2)  that  said  act  of  1018  does 
not  apply  to  non-resident  alien  dependents; 
(3)  that  the  evidence  produced  before  the 
arbitrators,  which  was  passed  upon  by  the 
Industrial  Board  and  is  contained  in  the 
Teeorr),  did  not  show  that  the  deceased  had 
^mtrihuted  to  the  support  of  his  parents; 


(4)  that  it  was  not  affirmatiTely  shown  that 
the  deceased  was  not  a  casual  employee;  and 

(5)  that  it  was  not  shown  that  a  proper  claim 
for  compensation  had  been  made.  These  con- 
tentions will  be  considered  in  their  order. 

First — ^As  to  the  constitutionality  of  the 
act,  this  court  has  held  the  Workmen's  Com- 
pensation act  of  1011,  which  is  similar-to  and 
of  the  same  general  effect  as  the  act  of  1013, 
to  be  constitutional.  Deibeikis  v.  Link-Belt 
Co.  261  111.  454,  Ann.  Cas.  1015A  241,  104  N. 
E.  211;  Crooks  V.  Tazewell  Coal  Co.  263  111. 
343,  Ann.  Cas.  1016C  304,  105  N.  E.  132; 
Dietz  V.  Big  Muddy  Coal,  etc  Co.  263  111.  480, 
105  N.  E.  280.  Plaintiff  in  error  claims, 
however,  that  the  act  of  1011  was  held  con- 
stitutional by  this  court  because  it  was  elec- 
tive and  not  compulsory ;  that  the  act  of  1013, 
while  in  terms  elective,  the  same  as  the  act 
of  1011,  is  in  effect  compulsory,  for  the  reason 
that  the  time  given  for  election  by  employers 
as  to  whether  or  not  they  would  accept  or 
reject  the  provisions  of  said  act  is  unreason- 
ably short.  The  act  was  passed  hy  the  legis- 
lature and  was  approved  by  the  Governor  on 
June  28,  1013,  and  went  into  effect  the  first 
day  of  July  following,  by  reason  of  the  pro- 
visions of  the  constitution.  Without  discuss- 
ing the  reasoning  of  this  court  in  the  cases 
above  referred  to  in  which  the  act  of  1011  was 
held  constitutional,  and  assuming,  for  the 
sake  of  argument,  that  the  act  of  [15]  1011 
was  held  constitutional  because  it  was  elective 
and  that  the  act  of  1013  should  be  held  con- 
stitutional for  the  same  reason,  we  think  it 
is  true,  as  contoided  by  plaintiff  in  error,  that 
where  the  act  is  made  elective  a  reasonable 
time  must  be  given  by  the  act  in  which  to 
exercise  the  election.  Is  the  act,  however, 
subject  to  the  objection  made  ? 

Section  1  of  the  act  (Laws  of  1013,  p. 
337)  provides:  "That  any  employer  in  this 
State  may  elect  to  provide  and  pay  compen- 
sation for  accidental  injuries  sustained  by 
any  employee  arising  out  of  and  in  the  course 
of  the  employment  according  to  the  provi- 
sions of  this  act."  Paragraph  (a)  of  the  same 
section  provides:  ''Election  by  an  employer 
to  provide  and  pay  compensation  according  to 
the  provisions  of  this  act  shall  be  made  by 
the  employer  filing  notice  of  such  election 
with  the  Industrial  Board."  Paragraph  (b) 
provides:  "Every  employer  within  the  pro- 
visions of  this  act  who  has  elected  to  provide 
and  pay  compensation  according  to  the  pro- 
visions of  this  act  shall  be  bound  thereby  as 
to  all  his  employees  covered  by  this  act  until 
January  1  of  the  next  succeeding  year  and  for 
terms  of  each  year  thereafter:  Provided, 
any  such  employer  may  elect  not  to  provide 
and  pay  the  compensation  herein  provided  for 
accidents  resulting  in  either  injury  or  death 
and  occurring  after  the  expiration  of  any  such 
calendar  year  by  filing  notice  of  such  election 
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with  the  Industrial  Board  at  least  sixty  days 
prior  to  the  expiration  of  any  such  calendar 
year,  and  by  posting  such  notice  at'  a  con- 
spicuous place  in  the  plant,  shop,  office,  room, 
or  place  where  such  employee  is  employed,, 
or  by  personal  service,  in  written  or  printed 
form,  upon  such  employee,  at  least  sixty  days 
prior  to  the  expiration  of  any  such  calendar 
year."  Section  2  provides;  "ijvery  employer 
enumerated  in  section  3,  paragraph  ( & ) ,  shall 
be  conclusively  presumed  to  have  filed  notice 
of  his  election  as  provided  in  section  1,  para- 
graph (o),  and  to  have  elected  to  provide  and 
pay  compensation  according  to  the  provisions 
of  this  act,  unless  and  until  notice  in  writing 
[16]  of  his  election  to  the  contrary  is  filed 
with  the  Industrial  Board  and  unless  and  un- 
til the  employer  shall  either  furnish  to  his 
employee  personally  or  post  at  a  conspicuous 
place  in  the  plant,  shop,  office,  room  or  place 
where  such  employee  is  to  be  employed,  a  copy 
of  said  notice  of  election  not  to  provide  and 
pay  compensation  according  to  the  provisions 
of  this  act;  which  notice  of  non-election  if 
filed  and  posted  as  herein  provided,  shall  be 
effective  until  withdrawn;  and  such  notice 
of  non-election  may  be  withdrawn  as  provided 
in  this  act." 

It  is  the  contention  of  counsel,  that  plain- 
tiff in  error  not  having  taken  affirmatively  ac- 
tion by  filing  a  rejection  of  the  act  with  the 
Industrial  Board  before  July  1,  1913,  was  by 
the  express  terms  of  section  2  of  the  act  con- 
clusively presumed  to  have  elected  to  have 
accepted  the  same  and  was  bound  thereby  and 
could  not  escape  from  its  terms  until  January 
1,  1914,  and  then  only  by  filing  a  notice  of 
rejection  by  November  1,  1913.  Before  said 
date  the  accident  from  which  this  case  arose 
occurred,  September  6,  1913,  at  a  time,  there- 
fore, before  plaintiff  in  error  could  possibly 
have  rejected  the  act  and  at  a  time  when  it 
had  been  arbitrarily  forced  into  the  position 
of  having  elected  to  accept  the  same.  We  do 
not  so  understand  the  meaning  and  intent  of 
this  act.  When  the  constitutionality  of  a 
statute  is  questioned  it  is  the  duty  of  the 
courts,  and  also  a  rule  of  construction,  to 
adopt  such  construction  as  will  make  the 
statute  constitutional  if  its  language  will 
permit.  There  is  a  strong  presumption  In 
favor  of  the  validity  and  constitutionality  of 
an  act,  and  courts  should  not  declare  acts  of 
the  legislature  unconstitutional  unless  satis- 
fied of  their  unconstitutionality  beyond  a  rea- 
sonable doubt. 

The  main  fault  found  with  the  act  is  sec- 
tion 2  above  set  out.  The  act  was  passed  and 
went  into  effect  on  July  1,  1913.  Either  em- 
ployers or  employees  could  elect  not  to  come 
within  the  provisions  of  the  act.  In  the  first 
sentence  of  the  first  section  it  is  provided  that 
any  employer  [17]  may  elect  to  provide  and 
pay  compensation,  etc.,  according  to  the  pro- 


visions of  the  act,  and  paragraph  (a)  follow- 
ing, provides  that  such  election  "shall  be  made 
by  the  employer  filing  notice  of  such  election 
with  the  Industrial  Board."  So -far  there  is 
required  an  affirmative  action  on  his  part. 
Paragraph  (6)  of  section  1,  immediately  fol- 
lowing paragraph  (a)  above  set  out,  provides 
that  "every  employer  within  the  provisions 
of  this  act  who  has  elected  to  provide  and  pay 
compensation  according  to  the  provisions  of 
this  act  shall  be  bound,"  etc,  until  January  1 
of  the  next  succeeding  year.  Undoubtedly 
this  provision  would  apply  to  all  employers 
who  had  actually  filed  notice  with  the  Indus- 
trial Board  of  their  election  to  be  bound  by 
the  act.  Section  2  provides  that  every  em- 
ployer "shall  be  conclusively  presumed  to  have 
filed  notice  of  his  election  as  provided  in  sec- 
tion 1,  paragraph  (a),  and  to  have  elected  to 
provide  and  pay  compensation  according  to 
the  provisions  of  this  act,  unless  and  until  no- 
tice in  writing  of  his  election  to  the  contrary 
is  filed  with  the  Industrial  Board,"  etc.  Ko 
time  is  set  in  this  section  for  filing  such  notice 
of  election  not  to  be  bound  by  the  act,  and  as 
far  as  the  provisions  of  the  section  are  con- 
cerned the  notice  could  be  given  by  the  em- 
ployer any  time  after  the  act  went  into  effect. 
The  act  went  into  effect  July  1,  1913,  and  no 
one  would  be  under  the  act  until  after  that 
date,  hence  those  employers  who  would  come 
under  the  act  by  virtue  of  the  provisions  of 
section  2  would  be  under  the  act  froQi  July 
1,  4913,  to  some  date  subsequent  to  July  1, 
1913,  when  they  could  give  notice  of  their 
election  not  to  be  bound  thereby.  Such  em- 
ployers had  some  period  within  which  to  file 
notice  not  to  be  bound  by  the  terms  of  the 
act.  There  is  a  distinction  between  those 
employers  mentioned  in  paragraph  {b)  of 
section  1  who  affirmatively  file  notice  with  the 
Industrial  Board  of  their  election  to  come 
within  the  act,  and  those  employers  mentioned 
in  section  2  who  are  presumed  to  have  filed 
notice  of  their  election  to  come  within  the  act 
and  hence  are  [18]  within  the  act  unless  and 
until  notice  in  writing  of  an  election  to  the 
contrary  is  filed  with  the  Industrial  Board. 
The  former  are  only  allowed  to  withdraw 
from  the  provisions  of  the  act  by  filing  notice 
sixty  days  before  the  expiration  of  a  calendar 
year.  Tlie  latter  could  file  notice  to  the  con- 
trary at  least  prior  to  Noveml^r  1,  1913. 

Paragraph  {b)'oi  section  1  provides  that 
every  employer  who  has  elected  to  come  with- 
in the  act  sliall  be  bound  until  January  1 
of  the  next  succeeding  year  and.  for  terms  of 
every  year  thereafter.  We  think  that  it  was 
not  the  intention  of  the  legislature  to  permit 
an  employer  who  has  either  affirmatively  filed 
his  notice  to  come  within  the  act  or  as  to 
whom  the  act  has  become  self-executing  by 
reason  of  the  provisions  of  section  2,  to  file 
the  notice  of  withdrawal  with  the  Industrial 
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Board  at  anj  time  in  any  year  thereafter  We 
think,  however,  that  any  employer  who  had 
actually  filed  notice  of  his  election  to  come 
within  the  provisions  of  the  act  could  only 
withdraw  from  the  same  by  filing  a  notice 
sixty  days  before  the  first  of  January  in 
some  succeeding  year,  and  that  any  employer 
to  whom  the  act  was  self-executing,  as  men- 
tioned in  section  2,  would  only  be  under  the 
act,  after  it  went  into  effect  in  July  1,  1913, 
until  such  employer  filed  a  notice  of  his  elec- 
tion to  the  contrary,  and  such  employer  would 
have  up  to  sixty  days  prior  to  January  1, 
1914,  to  give  such  notice  and  withdraw  from 
the  act.  After  that^  the  provision  of  the  act 
providing  for  yearly  terms  would  operate  uni- 
formly on  all  employers  and  require  all  of 
them  to  give  sixty  days'  notice  of  withdrawal 
from  the  act  prior  to  the  first  of  January  of 
some  succeeding  year.  It  is  a  familiar  maxim 
that  ignorance  of  the  law  excuses  no  one, 
and  in  this  case  plaintiff  in  error  had  over  a 
month  in  which  to  learn  the  law  and  to  file 
notice  of  its  election  prior  to  the  accident,  and 
it  has  made  no  claim  that  this  was  not  suffi- 
cient time.  As  we  do  not  think  the  act  was 
mandatory  or  compulsory  any  more  than  the 
act  of  1911,  its  constitutionality  must  be 
considered  [19]  as  settled  by  the  cases  here- 
tofore cited  in  which  the  act  of  1911  was 
construed. 

Second — Plaintiff  in  error  contends,  conced- 
ing the  parents  of  the  deceased  were  depend- 
ent upon  him  for  support,  that  the  said 
parents  were  aliens  and  nonresidents  of  the 
United  States  and  were  citizens  of  and  resid- 
ing in  Italy,  and  the  act  has  no  application  to 
nonresident  alien  dependents  claiming  as  bene- 
ficiaries under  the  act  It  is  conceded  that 
it  is  within  the  power  of  the  legislature  to 
give  or  not  to  give  nonresident  alien  depend- 
ents the  right  to  take  as  beneficiaries  under 
the  act,  but  it  is  claimed  that  the  act  does  not 
give  such  right.  It  is  first  insisted  that  the* 
title  of  the  act  confine  its  operation  to  citi- 
zens of  this  State  The  act  is  entitled  "An 
act  to  promote  the  general  welfare  of  the 
people  of  this  State  by  providing  compensa- 
tion for  accidental  injuries  or  death  suffered 
in  the  course  of  employment  within  this 
State,"  etc.  The  case  of  Dyed  Scott  v.  San- 
ford,  19  How.  393,  15  U.  S.  (L.  ed.)  691,  and 
Boyd  V.  Nebraska,  143  U.  S.  135,  12  S.  Gt. 
375,  36  U.  S.  (L.  ed.)  103,  are  cited,  which 
held  that  the  words  "people  of  the  United 
States"  mean  the  same  thing  as  "citizens  of 
the  United  States;"  also  the  case  of  Matter 
of  Silkman,  84  N.  Y.  S.  1025,  88  App.  Div. 
102,  in  which  the  court  held  that  the  phrase 
"people  of  the  State  of  New  York"  does  not 
include  aliens,  and  intimated  that  the  phrase 
"people  in  the  State  of  New  York"  would  so 
We  included  them. 

In  arriving  at  the  meaning  and  intent  of  a 
legislative  enactment  every  part  thereof,  as 
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well  as  the  title,  must  be  taken  into  consid- 
eration. The  words  in  the  title  "to  promote 
the  general  welfare  of  the  people  in  this 
State"  do  not  necessarily  mean  that  it  is  the 
intent  and  purpose  of  the  act  to  limit  com- 
pensation that  may  be  paid  for  accidental 
injuries  or  death  suffered  in  the  course  of 
employment  to  citizens  of  the  State.  The 
general  welfare  of  the  people  of  the  State, 
or  citizens  of  the  State,  might  well  be  pro- 
moted by  providing  compensation  for  acci- 
dental injuries  or  death  suffered  by  aliens,  as 
well  as  citizens,  in  the  course  [20]  of  em- 
ployment within  the  State.  There  are  many 
alien  employees  within  the  State  to  whom  the 
act  should  apply,  and  we  can  perceive  no 
reason  why  it  should  not  apply  to  them  as 
well  as  to  citizens.  In  many  case^  those  de- 
pending upon  them  reside  within  the  State, 
and  the  people  or  citizens  of  the  State  would 
be  interested  in  not  having  aliens,  as  well  as 
citizens,  become  charges  upon  the  community 
by  reason  of  injuries  received  in  the  course 
of  employment.  Moreover,  the  title,  alone,  is 
not  the  sole  criterion  but  the  terms  of  the 
act  itself  must  be  considered.  Section  5  pro- 
vides that  the  term  "employee,"  as  used  in  the 
act,  shall  be  construed  to  mean  "every  person 
in  the  service  of  another  under  any  contract 
of  hire,  express  or  implied,  oral  or  written, 
including  aliens,  and  minors  who  are  legally 
permitted  to  work  under  the  laws  of  the 
State,  who,  for  the  purpose  of  this  act,  shall 
be  considered  the  same  and  have  the  same 
power  to  contract,  receive  payments  and  give 
quittances  therefor,  as  adult  employees,  but 
not  including  any  person  whose  employment 
is  but  casual  or  who  is  not  engaged  in  the 
usual  course  of  the  trade,  business,  profession 
or  occupation  of  his  employer :  Provided,  that 
employees  shall  not  be  included  within  the 
provisions  of  this  act  when  excluded  by  the 
laws  of  the  United  States  relating  to  liability 
of  employers  to  their  employees  for  personal 
injuries  where  such  laws  are  held  to  be  ex- 
clusive." By  the  terms  of  the  act  we  think 
that  alien  dependents  are  included. 

In  Mulhall  v.  Fallon,  176  Mass.  268,  57 
N.  E.  386,  79  Am.  St.  Rep.  309,  54  L.R.A. 
934,  where  this  same  question  was  raised,  it 
was  held  that  a  mother  who  had  never  been 
a  resident  of  the  State  of  ^ilassachuc^etts  and 
who  was  a  citizen  and  resident  of  Ireland 
was  entitled  to  recover  in  the  courts  of  Alassa- 
chusetts  in  an  action  for  negligence  causing 
the  death  of  her  son.  In  that  case  it  was 
said:  "One  or  two  cases  may  be  found  where 
a  general  grant  of  a  right  of  action  for  wrong- 
fully causing  death  has  been  held  to  confer  no 
rights  upon  nonresident  aliens.  (Deni  v. 
Pennsylvania  R,  Co.  181  Pa.  St.  525,  59 
[21]  Am.  St.  Rep.  676,  37  Atl.  558;  Brannigan 
V.  Union  Gold-Min.  Co.  93  Fed.  164;  but 
compare  Knight  v.  West  Jersey  R.  Co.  108 
Pa.  St.  250,  56  Am.  Rep.  200.)     On  the  other 
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hand,  in  several  States  the  right  of  the  non- 
resident to  sue  is  treated  as  too  clear  to  need 
extended  argument.  (Philpott  v.  Missouri 
Pac.  R.  Co.  85  Mo.  164;  Chesapeake,  etc.  R. 
Co.  V.  Higgins,  85  Tenn.  620,  4  S.  W.  47; 
Augusta  R.  Co.  v.  Glover,  92  Ga.  132,  18 
S.  E.  406;  Luke  v.  Calhoun  County,  52  Ala. 
115.)  ...  In  all  cases  the  statute  has 
the  interest  of  the  employees  in  mind.  It  is 
on  their  account  that  an  action  is  given  to 
the  widow  or  next  of  kin.  .  .  .  We  cannot 
think  that  workmen  were  intended  to  be  less 
protected  if  their  mothers  happened  to  live 
abroad  or  Jess  protected  against  sudden  than 
against  lingering  death.  In  view  of  the  very 
large  amount  of  foreign  labor  employed  in 
this  State  we  cannot  believe  that  so  large  an 
exception  was  silently  left  to  be  read  in." 

In  the  case  of  Guianios  v.  Be  Camp  Coal 
Min.  Co.  242  111.  278,  89  N.  E.  1003,  this  court 
held  as  to  the  right  of  alien  beneficiaries  to 
recover,  as  follows:  "It  is  further  insisted 
that  the  deceased  was  an  alien, — a  citizen  of 
Greece, — and  that  this  suit  is  for  the  benefit 
of  his  parents,  brothers  and  sisters,  who  are 
not  citizens  of  this  country  but  reside  in 
Greece,  and  that  there  should  be  no  recovery 
under  our  statute  in  favor  of  these  nonresi- 
dent aliens.  Counsel  admits  that  in  Kelly- 
ville  Coal  Co.  v.  Petraytis,  195  111.  215,  63 
N.  E.  94,  88  Am.  St.  Rep.  191,  this 
court,  alter  reviewing  the  authorities,  held 
the  contrary,  but  insist  that  we  should  re- 
verse that  ruling  because  of  the  recent  ruling 
of  the  United  States  Supreme  Court  in  Maior- 
ano  V.  Baltimore,  etc.  R.  Co.  213  U.  S.  268, 
29  S.  Ct.  424,  53  U.  S.  (L.  ed.)  792.  In  that 
case  the  deceased  was  killed  in  Pennsylvania, 
and  the  Supreme  Court  of  that  State  has 
consistentlv  held  that  under  its  statute  non- 
resident  alien  relatives  could  not  recover. 
The  United  States  Supreme  Court,  in  decid- 
ing that  case,  followed  the  general  rule  of  that 
court  that  the  [22]  construction  of  a  State 
statute  by  the  highest  court  of  such  State 
must  be  accepted  by  the  United  States  courts. 
Manifestly,  under  that  decision,  if  this  case 
were  taken  to  the  United  States  Supreme 
Court  that  court  would  follow  the  ruling  of 
this  court  on  this  question."  We  think  it 
is  the  plain  meaning  and  intent  of  the  act 
not  to  except  alien  beneficiaries  from  its 
provisions. 

Third — It  is  insisted  that  there  is  no  evi- 
dence that  the  deceased  had  ever  contributed 
to  the  support  of  his  parents  within  four 
years  or  that  they  were  beneficiaries  under  the 
act.  Under  paragraph  (/)  of  section  19 
of  the  act  the  decision  of  the  Industrial  Board, 
acting  within  its  powers,  in  the  absence  of 
fraud,  is  conclusive.  The  circuit  court  may 
review  the  decisions  of  the  Industrial  Board 
by  certiorari  for  errors  of  law,  only.  Wheth- 
er legal  evidence  is  offered  to  support  the  de- 


cision of  the  Industrial  Board  as  ihown  by 
the  record  of  proceedings,  where  such  evidence 
is  agreed  upon  or  preserved  by  a  stenographic 
report,  is  a  question  of  law,  but  if  there  is 
competent  or  legal  evidence  to  support  the 
decision  of  the  Industricd  Board  it  is  not 
within  the  province  of  the  courts  to  pass  on 
its  sufficiency.  We  have  examined  the  evi- 
dence in  the  record  on  this  point.  The  ad- 
ministrator, Casimo  Landolina,  a  brother  of 
the  deceased,  testified  that  the  father  of  the 
deceased  was  living  at  Oaccamo,  Italy,  and 
was  sixty-three  years  of  age;  that  the  mother 
was  fifty-four  years  of  age  and  was  living 
with  his  father;  that  there  are  some  younger 
children,  all  under  twenty  years  of  age,  the 
oldest  about  seventeen ;  that  the  deceased  con- 
tributed to  the  support  of  this  family  in  the 
old  country  prior  to  his  death ;  that  the  fam- 
ily lived  upon  a  farm  of  about  four  acres; 
that  he  had  seen  a  receipt  for  a  post-office 
money  order  for  $40  which  the  deceased 
showed  to  him.  Charles  Costello  testified 
that  he  knew  the  deceased  in  Italy;  that  he 
and  the  deceased  both  came  from  the  same 
province;  that  he  knew  him  at  the  time  he 
arrived  in  this  country;  that  at  the  request 
of  the  deceased  [23]  he  went  with  him  to  act 
as  an  interpreter,  because  the  deceased  could 
not  speak  English,  and  assisted  him  to  get  a 
money  order  for  $40,  which  he  put  in  a  letter 
addressed  to  his  father,  Giovanni  Landolina, 
Caccamo,  Italy ;  that  the  witness  saw  him  ad- 
dress the  envelope,  seal  it  and  mail  it,  and 
the  money  order  was  in  it.  James  Barto 
testified  that  he  saw  the  deceased  put  money 
in  a  letter  which  he  sent  to  his  father  in 
Italy ;  that  the  witness,  at  the  request  of  the 
deceased,  wrote  a  return  address  on  the  en- 
velope. There  was  other  evidence,  consisting 
of  declarations  of  the  deceased  at  the  time  he 
sent  the  money  to  his  father  and  his  purpose 
jn  sending  it,  and  that  his  parents  depended 
upon  him  for  support,  which  was  objected  to 
and  which  objection  should  have  been  sus- 
tained. The  arbitration  committee  received 
this  evidence,  and  the  chairman  stated  that 
the  committee  was  not  bound  by  the  rules  of 
evidence.  The  arbitration  committee  is  al- 
lovved  by  the  law  to  inspect  premises,  books 
and  records  and  make  such  inquiries  and 
investigations  as  it  shall  deem  necessary. 
The  committee  reports  to  the  Industrial 
Board,  and  either  party  desiring  a  review 
of  the  report  and  decision  of  the  arbitrators 
may  file  either  an  agreed  statement  of  facts 
or  a  correct  stenographic  report  of  the  pro- 
ceedings. In  this  case  the  arbitrators  heard 
witnesses,  which  was  within  their  power,  but 
it  requires  no  argument  to  show  that  when 
the  arbitrators  hear  evidence  there  must  be 
evidence  that  is  competent  and  legal,  as  test- 
ed by  the  usual  rules  for  producing  evidence 
in  any  legal  proceeding,  to  sustain  their  find- 
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ing,  othervvise  they  could  make  an  award  on 
other  incoiapetent  evidence  cr  on  no  evidence 
at  all,  and  this  was  not  contemplated  by  the 
Iaw.  Such  evidence  must  also  be  preserved 
and  incorporated  into  the  record  of  the  pro* 
ceedings,  as  provided  in  the  act  and  as  above 
pointed  out.  If  books  and  records  are  ex- 
amined, the  contents  relied  upon  must  be 
competent  and  properly  authenticated  and 
must  be  set  out  in  the  record  of  the  proceed- 
ings. While  a  view  or  inspection  of  premises 
might  be  [24]  helpful  to  the  arbitrators  in 
making  a  decision,  there  should  be  evidence  of 
the  fact,  unless  all  parties  agreed  that  the 
arbitrators  might  decide  a  dbdm  before  them 
from  such  view  or  inspection,  alone.  In  short, 
there  must  be  some  competent  evidence  to 
sustain  the  decision  of  the  arbitrators  and  of 
the  Industrial  Board,  and  if  founded  on  hear- 
say or  other  improper  or  insufficient  evidence 
it  is  the  duty  of  the  circuit  court,  on  cer' 
iiorari,  to  remand  the  proceeding  to  the  In- 
dustrial Board  for  proper  proceedings.  We 
think,  however,  there  was  sufficient  competent 
evidence  to  sustain  the  finding  of  the  Indus- 
trial Board  that  the  deceased  left  parents  and 
that  he  had  within  five  years  contributed  to 
their  support. 

Fourth — It  is  claimed  that  it  was  not 
shown  by  the  plaintiff  in  error  that  the  de- 
ceased was  not  a  casual  employee.  The  second 
paragraph  of  section  5  of  the  act  defines 
as  employees,  in  addition  to  those  in  the 
preceding  paragraph,  every  person  in  the  serv- 
ice of  another,  etc.,  "but  not  including  any 
person  whose  employment  is  but  casual  or 
who  is  not  engaged  in  the  usual  course  of  the 
trade,  business,  profession  or  occupation  of 
his  employer."  In  considering  this  question 
recourse  must  be  had  to  the  provisions  of  the 
act  and  its  general  intent  and  purpose.  Sec- 
tion 15  of  the  act  provides  that  the  Industrial 
Board,  which  is  created  by  section  13,  shall 
have  jurisdiction  over  the  operation  and  ad- 
ministration of  the  act.  Section  16  provides 
that  the  board  may  make  rules  and  orders  for 
carrying  out  the  duties  imposed  upon  it  by 
law,  and  that  the  process  and  procedure  be-  ■ 
fore  the  board  shall  be  as  simple  and  summary 
as  reasonably  may  be,  and  that  the  board,  or 
any  member  thereof,  shall  have  the  power  to 
administer  oaths,  subpoena  and  summon  wit- 
nesses, and  to  examine  and  inspect  such 
books,  papers,  records,  places  or  premises  as 
may  relate  to  questions  in  dispute.  Section 
18  provides  that  "all  questions  arising  under 
'this  act,  if  not  settled  by  agreement  of  the 
parties  interested  therein,  shall,  except 
[25]  as  otherwise  provided,  be  determined  by 
the  Industrial  Board,"  and  section  19  provides 
that  any  disputed  questions  of  law  or  fact 
upon  which  the  employer  or  employee  or  per- 
sonal representative  cannot  agree,  shall  be  de- 
termined by  the  board.    Paragraph  (a)  of  the 


same  section  provides  for  the  appointment  of 
a  committee  of  arbitration,  which  was  done 
in  this  case.  Paragraph  (b)  provides  for  the 
hearing  by  the  committee  of  arbitration  and 
that  such  committee  shall  file  its  decision 
with  the  Industrial  Board,  which  shall  send 
to  each  party  a  copy  thereof,  and  that  either 
one  of  the  parties,  within  fifteen  days  after 
receiving  a  copy  of  such  decision,  may  petition 
the  Industrial  Board  for  a  review,  and  shall 
within  twenty  days  of  filing  such  decision  file 
with  the  board  either  an  agreed  statement  of 
facts  on  the  hearing  before  the  committee  of 
arbitration  or  a  correct  stenographic  report 
of  the  proceedings  of  such  hearing.  Para- 
graph (e)  provides  that  if  a  petition  for 
review  and  agreed  statement  of  facts  or  steno- 
graphic report  is  filed  as  provided  in  the  pre- 
ceding paragraph,  the  Industrial  Board  shall 
promptly  review  the  decision  of  the  committee 
of  arbitration  and  the  facts  as  they  appear 
from  said  statement  of  facts  or  stenographic 
report,  and  shall  also,  if  desired,  hear  the 
parties  together,  with  such  additional  evi- 
dence as  they  may  wish  to  submit,  etc. 

It  will  be  seen  that  the  general  purpose  of 
the  act  is  to  provide  a  method  by  which  in- 
juries received  by  employees  in  certain 
classes  of  occupations  may  be  quickly  adjust- 
ed, so  that  something  shall  be  received  ac- 
cording to  fixed  rules  for  determining  com- 
pensation in  said  cases.  It  would  seem  to  be 
the  duty  of  both  parties,  under  the  act,  either 
to  agree  upon  a  statement  of  facts  or  at  least 
to  submit  all  questions  of  law  and  fact  for 
determination,  and  if  the  employer  desires  to 
raise  the  question  as  to  whether  or  not  the 
employee  is  a  casual  employee  and  not  within 
the  terms  of  the  act  he  should  submit  evi- 
dence on  that  question.  We  have  held  that 
a  plaintiff  relying  on  a  statute  for  recovery 
[26]  need  only  negative  the  exceptions  in  the 
enacting  clause,  and  it  is  for  the  defendant 
to  show,  by  way  of  defense,  that  the  case 
falls  within  an  exception  in  some  other  clause 
of  the  statute.  (Toledo,  etc.  R.  Co.  v.  Lavery, 
71  111.  622,  citing  1  Chitty's  PI.  223;  Chicago, 
etc,  R.  Co.  V.  Carter,  20  111.  391.)  Under 
this  rule,  in  a  suit  at  law  governed  by  the 
strict  rules  of  procedure  it  would  be  the  duty 
of  the  defendant  to  show,  by  way  of  defense, 
that  the  case  fell  within  an  exception.  But 
this  is  not  a  proceeding  at  law  and  is  not 
altogether  governed  by  the  rules  of  legal  pro- 
ceedings. In  suits  at  law  by  employees 
against  employers  to  recover  damages  for  in- 
juries sustained  in  the  course  of  employment, 
the  employee,  as  plaintiff,  is  compelled,  under 
the  law  and  the  rules  of  procedure,  to  make 
out  a  case,  and  must  affirmatively  show  suffi- 
cient to  entitle  him  to  recover  by  reason  of 
some  fault  or  negligence  of  the  employer. 
Since  the  enactment  of  the  law  in  question 
compensation  is  to  be  paid  by  the  employer  if 
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the  employee  is  killed  in  the  course  of  his 
employment  irrespective  of  the  negligence  of 
the  employer,  and  the  main  thing  is  to  deter- 
mine the  amount  of  compensation  which  must 
be  paid.  The  statute  provides  that  if  the 
parties  cannot  agree  as  to  the  facts  of  the 
case  it  is  their  duty  to  bring  in  all  matters  of 
dispute,  and  under  the  terms  of  the  act  it 
would  seem  to  be  the  duty  of  the  employer 
to  allege  and  prove,  as  a  matter  of  defense, 
that  the  employment  of  the  employee  was 
but  casual.  We  do  not  think  the  plaintiff  in 
error  can  raise  this  question  for  the  first  time 
on  appeal.  It  was  its  duty  to  raise  this  point 
before  the  board  of  arbitrators  or  the  Indus- 
trial Board,  and  if  plaintiff  in  error  relied 
on  such  fact  as  a  defense  it  was  its  dutv  to 
show  it.  On  the  hearing  before  the  arbitra- 
tors the  chairman  of  the  board  asked  the  at- 
torney for  plaintiff  in  error,  at  the  beginning, 
if  there  was  any  dispute  as  to  both  the  de- 
ceased and  the  employer  being  under  the  act, 
and  he  replied,  "No,  there  is  no  dispute  as  to 
that." 

[27]  Fifth^lt  is  claimed  that  the  record 
fails  to  show  that  the  claim  for  compensation 
was  made  within  six  months  after  the  acci- 
dent, as  is  provided  in  section  24  of  the  act. 
The  proof  shows  that  the  accident  occurred 
September  6,  1913.  The  attorney  for  the  ad- 
ministrator testified  that  he  prepared  a  writ- 
ten claim  for  compensation  under  the  act 
and  gave  it  to  a  constable  to  serve  on  the 
plaintiff  in  error  on  March  5,  1914.  He  also 
produced  a  carbon  copy  of  such  written  cliiim, 
and  further  testified  that  the  superintendent 
of  the  plaintiff  in  error  admitted  that  the 
constable  had  served  the  notice.  This  was  not 
denied.  The  statute  provides  that  no  pro- 
ceedings for  compensation  under  the  act  shall 
be  maintained  unless  claim  for  compensation 
has  been  made  within  six  months  after  the 
accident.  It  also  appears  that  the  parties 
had  corresponded  through  their  attorneys  in 
endeavoring  to  make  a  settlement  of  the  mat- 
ter. The  statute  is  silent  as  to  how  such 
claim  shall  be  made,  and  we  think  the  proof 
sufficiently  shows  that  a  claim  for  compensa- 
tion was  made  upon  plaintiff  in  error  within 
six  months. 

It  is  also  claimed  that  the  verdict  of  the 
coroner's  jury  empaneled  to  inquire  into  the 
death  of  the  deceased  was  improperly  ad- 
mitted in  evidence.  Proceedings  under  the 
Workmen's  Compensation  act  take  the  place 
of  the  ordinary  action  on  the  case  against  an 
employer  for  damages  for  causing  the  death 
of  or  injury  to  an  employee.  In  actions  for 
causing  death  by  negligence  we  have  held  such 
evidence  proper.  Foster  v.  Shepherd,  258 
111.    164,   Ann.    Cas.    1914B   572,   101   N.   E. 


411,  45  L.R.A.(N.S.)  167;  Devine  v.  Bruns- 
wick-Balke-Collender  Co.  270  111.  504,  Ann. 
Cas.  1917A  887,  110  N.  E.  780,  and  cases 
cited. 

Perceiving  no  error  sufficient  to  justify  a 
reversal,  the  judgment  of  the  lower  court 
will  be  affirmed. 

Judgment  affirmed. 


NOTE. 

Residence  of  Beneficiary  as  ASecttne 
Right  to  Compensation  nnder  Work- 
men's Compensation  Act. 

For  a  discussion  of  the  earlier  cases  on  the 
effect  of  the  residence  of  a  beneficiary  on  his 
right  to  oompensation  under  the  workmen's 
compensation  act,  see  the  note  to  Krzus  v. 
Crow's  Nest  Pass  Coa!  Co.  Ann.  Cas.  1912D 
862. 

The  reported  case  holds  that  under  the 
workmen's  oompensation  act  of  Illinois  the 
benoficiarv  of  one  who  is  killed  durinir  the 
course  of  his   employment  may  recover  for 

the  latter 's  death  although  the  beneficiary  is 
a  nonresident  of  Illinois.  A  contrary  result 
has  been  reached  in  recent  cases  nnder  the 
New  Jersey  and  New  York  acts.  De  Biasi  v. 
Normandy  Water  Co.  228  Fed.  234  (New 
Jersey  act)  ;  Gregutis  v.  Wadark  Wire  Works, 
86  N.  J.  L.  610,  92  Atl.  354;  State  Indus- 
trial Commission  v.  McCormick,  167  K.  Y.  S. 
564. 

In  Gregutis  v.  Waclark  Wire  Works,  supra, 
it  appeared  that  one  Gregutis,  an  Italian  sub- 
ject, was  killed  in  New  Jersey,  while  em- 
ployed by  the  defendant.  He  left  a  father, 
mother,  three  sisters  and  a  brother,  all  resi- 
dents of  Italy.  It  was  held  that  under  the 
New  Jersey  workmen's  compensation  act  none 
of  the  relatives  named  could  recover  for  his 
death.  The  court  said:  "The  scheme  of  the 
act  is  to  give  compensation  in  lieu  of  dam- 
ages to  certain  dependents,  and  not  to  next 
of  kin  as  such.  The  legislature  saw  fit,  as  a 
matter  of  public  policy,  to  exclude  nonresi- 
dent aliens  from  such  benefits,  and  we  think 
that  the  power  of  the  legislature  to  give  or 
withhold  a  right  of  action  in  such  case,  and 
to  declare  to  whom  and  in  what  amount  com- 
pensation shall  be  made,  cannot  be  doubted.'^ 

In  State  Industrial  Commission  v.  McCor- 
mick, 167  N.  Y.  S.  564,  it  was  held  that  under 
the  New  York  workmen's  compensation  act 
the  right  to  compensation  of  a  beneficiary  re-* 
siding  in  a  foreign  land  was  limited  to  those 
who.  for  the  period  of  one  year  prior  to  the 
accident,  had  been  supported  in  whole  or  in 
part  by  the  employee. 
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Minnesota  Supreme  Court — July  7,  1016. 


134:  Minn.  28;  1S8  N.  W.  791. 


Workmen's  Compensation  Acts  —  Per- 
sons  nrithin   Act   —   Municipal    Em- 
ployee. 
A  fireman  of  the  city  of  Duluth  was  killed 

while  in  the  performance  of  his  duty.     His 

dependents  are  entitled  to  recover  under  the 

workmen's  compensation  act. 
[See  Ann.  Cas.  1917D  4.] 

Effect  of  Receipt  of  Other  Benefits. 

The  fact  that  deceased  was  a  member  of  the 
Duluth  Firemen's  Relief  Association  and  that 
his  dependents  draw  benefits  therefrom,  does 
not  bar  recovery  of  compensation  nor  reduce 
the  amount  thereof. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Certiorari  to  District  Court,  St.  Louis 
county:     Dancer,  Judge. 

Action  by  Dorothea  S.  P.  Granzow,  plain- 
tiff, against  City  of  Duluth,  defendant.  Judg- 
ment for  plaintiff.  Defendant  brings  certio- 
rari. The  facts  are  stated  in  the  opinion. 
Affibmed. 

John  E,  Samuelson  and  Leonard  McHugh 
for  relator. 

AbhoUy  McPherrany  Lewis  d  Gilbert  for 
respondents. 

[29]  Hallam,  J. — 1.  Frederick  E.  Gran- 
zow,  an  assistant  chief  of  the  fire  department 
of  the  city  of  Duluth,  was  killed  while  in 
the  discharge  of  his  duty.  His  widow  and 
ten-year-old  daughter  commenced  proceedings 
to  recover  under  the  compensation  act  (G. 
S.  1913,  §§  8195-8231).  This  case  involves 
the  question  whether  a  member  of  the  Du- 
luth fire  department  is  an  employee  within 
the  meaning  of  the  Workmen's  Compensa- 
tion Act.  We  hold  that  he  is,  for  the  same 
reason  which  induced  us  to  hold  in  State  v. 
District  Court  of  St.  Louis  County,  supra, 
page  26,  168  N.  W.  790,  that  police  officers 
of  the  city  are  within  the  act. 

2.  One  other  question  is  raised  here  as 
follows:  Deceased  was  a  member  of  the 
Duluth  Firemen's  Relief  Association,  a  volun- 
tary relief  association  organized  to  provide 
lor  the  relief  of  sick  or  injured  members,  and 
the  widows  and  orphans  of  deceased  members. 
The  association  receives  its  money  from  three 
sources  I      (1)    From  a  tax  of  one-^tenth  of 


one  mill;  (2)  from  a  portion  of  the  insur- 
ance premiums  collected  in  Duluth,  which 
are  required  by  law  to  be  paid  to  the  associa- 
tion,  and  (3)  from  the  voluntary  contribu- 
tions of  its  members.  Membership  in  the  as- 
sociation is  optional  with  firemen.  Only 
those  Vho  are  members  and  who  contribute 
are  entitled  to  benefits  for  themselves  or  their 
families.  The  widow  and  daughter  now  draw 
benefits  from  the  association. 

The  receipt  of  funds  from  the  association 
does  not  bar  them  from  receiving  benefits  un- 
der the  compensation  act,  nor  does  it  reduce 
the  amount  thereof.  The  act  does  not  so 
provide,  either  expressly  or  by  implication. 

The  source  of  revenue  of  the  Relief  Associ- 
ation, so  far  as  it  depends  on  the  bounty  of 
the  state,  may  be  withdrawn  at  any  time 
Gibbs  V.  Minneapolis  F.  Dept.  Relief  Assoc. 
125  Minn.  174,  Ann.  Cas.  1915C  749,  146  N. 
W.  1076.  So  far  as  it  depends  on  contribu- 
tions made  by  the  members,  it  is  something 
the  member  has  purchased  for  himself  with 
his  own  funds,  and  is  akin  to  life  and  benefit 
insurance.  It  is  well  settled,  in  death  by 
wrongful  [30]  act  cases,  that  the  fact  that 
the  deceased  had  life  insurance  does  not  di- 
minish the  amount  of  damages  which  hie 
widow  and  next  of  kin  may  recover.  4  Suth- 
erland, Damages  (dd  ed.)  §  1265;  Evans  v 
Chicago,  etc.  R.  Co.  133  Minn.  293,  168  N.  W 
335;  Nashville,  etc.  R.  Co.  v.  Miller,  120  Ga. 
463-465,  47  S.  E.  959,  67  L.R.A.  87,'  1  Ann. 
Cas.  210.  This  is  on  the  principle  that  where 
one  through  his  own  providence  has  pur- 
chased and  maintained  insurance  on  his  life, 
the  proceeds  thereof  should  inure  to  his  bene- 
ficiaries and  not  to  the  one  who  has  caused 
his  death.  A  similar  principle  is  applicable 
here.  True,  under  the  compensation  act 
there  may  be  recovery,  though  the  death  of 
the  employee  was  not  caused  by  any  wrongful 
act  of  the  employer.  At  the  same  time,  we 
are  of  the  opinion  that  the  fireman  who  joins 
and  contributes  to  the  funds  of  this  associa- 
tion should  be  held  to  have  purchased  the 
protection  which  the  association  affords,  for 
the  benefit  of  himself  and  his  family,  and 
not  for  the  benefit  of  his  employer.  See  In  re 
Nichols,  217  Mass.  3,  104  N.  E.  666,  Ann. 
Cas.  1916C  862. 


NOTE. 

Receipt  of  Insurance  or  Other  Benefit 
as  Affecting  Right  to  Compensation 
nnder  Workmen's  Compensation  Act. 

The  holding  of  the  reported  case,  tliat  the 
receipt  of  funds  from  a  relief  association 
does  not  affect  the  right  to  recover  compensa- 
tion under  the  Minnesota  workmen's  com- 
pensation  act,  rests  on  the  principle  that  by 
contributing  to  the  funds  of  the  association 
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a  member  thereof  purchases  the  right  to  bene- 
fits. The  decision  in  Ross  v.  Erickson  Constr. 
Co.  89  Wash.  634,  166  Pac.  163,  L.R.A.1916F 
319,  indirectly  supports  this  view.  It  was 
held  in  that  case  that  a  recovery  under  the 
workmen's  compensation  act  was  not  a  bar 
to  a  recovery  on  an  accident  insurande  poli- 
cy, the  latter  right  resting  on  an  independent 
contract. 

The  English  Workmen's  Compensation  Act 
of  1906  provides  that  in  fixing  the  amount 
of  the  weekly  compensation  regard  shall  be 
had  to  payments,  allowances  or  benefits  which 
the  employee  may  receive  independent  of 
compensation  under  the  act.  Thus,  where  one 
employed  by  the  civil  service  commissioners 
as  an  attendant  at  a  lunatic  asylum,  received 
an  injury  out  of  and  in  the  course  of  his  em- 
ployment which  incapacitated  liim  from  furth- 
er work,  it  was  held  in  Considine  v.  Mclner- 
ney,  114  L.  T.  N.  S.  1138,  9  B.  W.  C.  C.  390, 
that  the  payment  of  a  gratuity  and  a  pen- 
sion by  the  asylum  authorities  was  to  be 
regarded,  in  a  subsequent  action  under  the 
workmen's  compensation  act,  in  fixing  the 
amount  of  weekly  payments.  Earl  Loreburn 
said:  "The  Workmen's  Compensation  Act 
1906  directs  the  arbitrator  that  *in  fixing 
the  amount  of  the  weekly  payment,  regard 
shall  be  had  to  any  payment,  allowance,  or 
benefit  which  the  workman  may  receive  from 
the  employer  during  the  period  of  his  in- 
capacity.' In  the  present  case  the  workman 
receives  a  pension  from  his  employers,  for 
the  asylum  board  and  the  treasury  have  been 
regarded  by  both  sides  as  one  and  the  same. 
He  had  no  legal  right  to  claim*  it,  but  he 
had  an  expectation  practically  amounting  to  a 
certainty  of  obtaining  it  at  the  age  of  sixty, 
and  even  before  sixty  if  he  should  get  a  medi- 
cal certificate  that  he  was  incapable  from  in- 
firmity of  mind  or  body.  He  got  the  certi- 
ficate and  received  a  pension  at  the  age  of 
forty-eight  on  a  lower  scale  than  he  would 
have  received  at  the  age  of  sixty.  It  was 
granted  by  the  treasury  under  statutory  pow- 
ers. There  is  no  doubt  that  the  incapacity 
was  due  to  an  injury  by  accident  which 
brought  him  within  the  workmen's  compensa- 
tion act.  In  fixing  the  amount  of  the  weekly 
payment  which  the  workman  was  to  receive 
under  that  act  the  arbitrator  had  regard  to 
this  pension.  The  court  of  appeal  decided  that 
he  was  not  entitled  to  have  regard  to  it. 
And  that  raises  the  point  which  we  have  to 
settle.  With  all  respect  to  the  court  of  ap- 
peal, I  think  the  arbitrator  was  right.  This 
payment  came  from  the  employer.  The  em- 
ployer was  not  obliged  by  statute  to  pay  it, 
and  in  my  opinion  it  would  have  made  no  dif« 
ference  had  he  been  so  obliged.  It  is  an  er« 
ror  to  say  that  the  workman  contributed 
toward  the  pension.  It  came  wholly  out  of 
the  employer's  pocket.     Under  this  act  the 


employer  is  the  person  required  to  pay  eom< 
pensation  (sect.  1),  and  it  is  in  ease  of  this 
burden  on  the  employer  that  the  arbitrator 
is  directed  that  regard  shall  be  had  to  any 
payment,  allowance  or  benefit  which  the  work- 
man may  receive  from  him  (sched.  1,  3)." 

Where  an  injured  fireman  received,  imder 
the  Provisional  Order  Confirmation  Act, 
1891,  a  weekly  pension  from  the  fund  to- 
ward which  he  had  contributed,  it  was  held 
that  that  sum  was  to  be  regarded  in  fixing 
the  amount  of  the  weekly  payment  under  the 
workmen's  compensation  act.  Watts  v.  Man- 
chester Corp.  (1917)  1  K.  B.  (Eng.)  791, 
(1917)  W.  N.  84,  33  Times  L.  Rep.  288,  86 
L.  J.  K.  B.  669,  116  L.  T.  N.  S.  578,  wherein 
it  was  said  by  Warrington,  L.  J.:-  "In  the 
year  1902,  the  applicant  became  a  fireman 
in  the  fire  brigade  of  the  Manchester  cor- 
poration. On  the  30th  Oct.  1915  he  met  with 
an  'accident  arising  out  of  and  in  the  course 
of  his  employment  which  caused  him  to  break 
his  thigh,  and  which  has  incapacitated  him 
from  further  service  in  the  fire  brigade.  At 
the  date  of  the  accident  his  wages  were  £2. 
148.  a  week.  He  is  now  earning  £1.  5a.  a 
week  from  another  employer.  He  claims  one- 
half  the  difference  of  14s.  lid.  per  week.  The 
corporation  contend  that  the  pension  he  re- 
ceives in  consequence  of  his  incapacity  should 
be  taken  into  consideration  and  offer  8s.  a 
week.  The  learned  county  court  judge  has 
held  that  the  pension  should  not  be  taken  into 
consideration,  and  has  awarded  the  applicant 
148.  lid.  a  week.  He  has  further  made  an 
alternative  award  in  case  he  should  be  held 
to  be  wrong  in  law  in  excluding  the  pension 
from  consideration,  and  in  that  event  he  has 
found  that  10^.  a  week  would  be  the  proper 
amount  of  his  award.  The  pension  scheme  is 
constituted  by  the  corporation  under  the  Po- 
lice Act,  1890,  and  the  Fire  Brigade  Super- 
annuation Manchester  Order  Confirmation 
Act,  1891.  By  the  fireman's  contract  of  serv- 
ice a  deduction  of  three  per  cent  per  annum 
is  made  from  his  wages.  A  document  from 
the  chief  accountant  of  the  city  tnuisurer's 
department  that  was  put  in  appears  to  show 
that  the  pensions  are  contributed  from  three 
sources:  One,  dividends  on  invested  capital; 
two,  the  three  per  cent  deductions  from  pay; 
and,  three,  a  payment  by  the  corporation 
from  the  city  rate.  This  corporation  con- 
tribution forms  from  seventy  to  eighty  per 
cent  of  the  whole,  and  makes  good  whatever 
balance  may  be  needed  beyond  that  which  is 
available  from  items  one  and  two.  The 
learned  county  court  judge  attached  consid- 
erable importance  to  the  fact  that  a  portion 
of  the  income  was  derived  from  investments. 
I  do  not  myself  attribute  importance  to  this. 
It  seems  to  me  to  have  arisen  when  in  1891 
the  fire  brigade  was  separated  from  the  police 
for  the  purpose  of  superannuation,  and  the 
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■hmre  of  tlie  fire  brigade  in  the  then  invest- 
ments was  adjusted  at  the  sum  of  £2960: 
(see  the  Provisional  Order  Confirmation  Act, 
art.  1  (2.)).  There  is  nothing  to  show  to 
what^extent  these  investments  were  the  result 
of  oorporation  moneys.  The  pension  is  clearly 
a  term  of  his  service,  and  upon  superannua* 
tion  or  incapacity  the  fireman  becomes  enti« 
tied  to  a  pension  in  accordance  with  the 
scale.  The  applicant  contends  that  it  should 
be  disregarded  as  irrelevant  to  the  compen- 
sation under  the  workmen's  compensation  act. 
The  corporation  contends  that  some  regard 
should  be  had  to  it.  Not  necessarily  for 
deduction  as  a  concrete  figure,  but  aa  a  rele- 
vant fact  and  within  the  words  of  clause  8 
of  sched.  1.  It  was  argued  for  the  applicant 
that  the  case  was  within  the  principle  of 
McDermott  v.  Steamship  Tintoretto,  103  L.  T. 
N.  S.  769,  [1911]  A.  C.  36,  but  I  do  not 
think  it  is  so.  The  payments  made  there 
under  the  merchant  shipping  act  were  not  in 
respect  of  the  incapacity  during  the  period 
covered  by  the  compensation  act.  In  this 
ease  the  payment  of  the  pension  falls  upon 
the  city  rate  of  the  corporation  in  conse- 
quence of  the  incapacity  and  during  the  pe- 
riod in  respect  of  which  the  compensation  is 
payable  from  the  same  source.  It  is  just  be- 
cause otherwise  the  corporation  would  be  con- 
tributing twice  at  the  same  time  towards  the 
same  incapacity  that  I  think  regard  ought  to 
be  had  to  the  pension.  The  Workmen's  Com- 
pensation Act  1906  is  a  general  act  applica- 
ble to  the  whole  community.  I  regard  the 
Fire  Brigade  Superannuation  Confirmation 
Act  1891  as  one  to  some  extent  in  pari  mate- 
ria. It  is  desirable  that  employers  should  be 
encouraged  to  institute  schemes  of  this  kind. 
If  a  proper  and  just  regard  is  not  given  to 
the  payments  made  under  such  a  scheme  it 
will  discourage  their  institution.  The  words 
of  clause  3  of  sched.  1  are  clearly  wide 
enough  to  include  this  pension;  it  is  a  'pay- 
ment, allowance,  or  benefit'  which  the  work- 
man receives  from  the  employer  during  the 
period  of  his  incapacity,  and  I  see  nothing  in 
the  dicta  or  in  the  case  of  Cons! dine  v.  Mc- 
Inemcy,  114  L.  T.  N.  S.  1138,  (1916)  2  A.  C. 
162,  which  oblige  me  to  say  that  this  pension 
ahould  be  wholly  disregarded."  See  also  Bul- 
len  V.  London  United  Tramways,  121  L.  T. 
J.  (Eng.)  415,  8  W.  C.  C.  103. 

Section  30  of  the  New  York  Workmen's 
Compensation  Act  (Consdl.  Laws,  ch.  67) 
provides  as  follows:  '^o  benefits,  savings 
or  insurance  of  the  injured  employee,  inde- 
pendent of  the  provisions  of  this  chapter, 
shall  be  considered  in  determining  the  com- 
pensation or  benefits  to  be  paid  under  this 
chapter,  exoept  that,  in  case  of  the  death  of 
an  employee  of  the  state,  a  municipal  corpo- 
ration or  any  other  political  subdivision  of 
the  state,  any  benefit  payable  under  a  pension 


system  which  is  not  sustained  in  whole  or  in 
part  by  the  contributions  of  •  the  employee, 
may  be  applied  toward  the  payment  of  the 
death  benefit  provided  by  this  chapter." 
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England — Court  of  Appeal— July  19,  1910. 
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Workmen's  Compenaation  Aota  — 
Average  Weekly  EaminKs  —  Compu- 
tation* 

That  a  workman  had  been  in  the  service 
of  an  employer  but  seven  weeks  when  he  was 
injured  and  that  the  service  in  question  was 
in  the  winter  when  shorter  hours  were  worked 
make  it  proper  to  compute  his  "average  we^- 
ly  earnings'  on  the  average  earnings  of  others 
in  the  same  employment  and  not  on  his  actual 
earnings  in  that  employment. 

[See  note  at  end  of  this  case.] 

[682]  Appeal  from  an  award  of  the  judge 
of  the  City  of  London  Court  sitting  as  arbi- 
trator under  the  Workmen's  Compensation 
Act,  1906. 

The  applicant  was  employed  by  the  re- 
spondents, a  firm  of  builders  [683]  and  con- 
tractors, as  a  scaHolder  at  a  wage  of  %\d,  an 
hour.  .He  entered  their  employ  on  December 
10,  1915,  and  met  with  an  accident  on  Janu- 
ary 27,  1916,  by  which  he  was  totally  inca- 
pacitated. It  was  admitted  that  the  accident 
arose  out  of  and  in  the  course  of  the  employ- 
ment, and  the  sole  question  was  what  was 
the  amount  of  the  compensation  to  which  he 
was  entitled.  Owing  to  absence  due  to  ill- 
ness and  to  occasional  holidays  the  period 
during  which  he  was  actually  employed  by  the 
respondents  was  seven  weeks,  and  his  average 
weekly  earnings  during  that  period  amount- 
ed to  12.  7«.  8^(2.  It  appeared  from  the  evi- 
dence that  scaffolders  were  usually  employed 
for  short  periods  by  different  employers,  but 
that  they  could  generally  obtain  employment 
throughout  the  whole  year.  The  hours  of 
work  were  fifty  hours  per  week  in  the  sum- 
mer as  against  forty-four  hours  per  week  in 
the  winter.  The  applicant  put  his  wages  as 
a  scafTolder  for  fifty-two  weeks  at  an  average 
of  11.  189.  per  week,  but  in  cross-examination 
he  admitted  that  he  would  probably  lose 
three  weeks  during  changes  or  other  incidents 
of  employment,  and  that  in  that  case  his 
average  weekly  earnings  would  be  II.  15«.  lOd. 
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The  question  depended  on  the  construction 
of  Sched.  I.  pars.  1  (b)  and  2  (a),  of  the 
Workmen's  Compensation  Act,  1906. 1 

[684]  The  judge  of  the  City  of  London 
Court  held  that  it  was  impracticable  within 
the  proviso  to  par.  2  (a)  of  the  schedule  to 
compute  fairly  the  rate  of  remuneration  of 
the  applicant  with  reference  to  his  earnings 
during  the  seven  weeks,  having  regard  to  the 
fact  that  the  average  during  the  twelve 
months  previous  to  the  accident  was  the 
dominant  principle  to  be  applied,  and  that 
the  average  weekly  earnings  varied  in  sum- 
mer and  winter.  He  therefore  awarded  com- 
pensation at  the  rate  of  17«.  lid.  a  week  by 
reference  to  the  average  weekly  earnings  of 
a  person  in  the  same  grade  employed  in  the 
same  class  of  employment  and  in  the.  same 
district. 

The  employers  appealed. 

Ellis  Hill  for  appellants. 

Righp  Swift,  K,€,  and  E.  F.  Lever  for  re- 
spondent. 

Mdckrell,  Maton,  Godlee  d  Quince y^  solici- 
tors for  appellants. 

Leona,rd  Bingham,  solicitor  for  respondent. 

[686]  Lord  Cozens-Hardy,  M.R. — ^The  ap- 
plicant here  admittedly  met  with  an  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment and  was  totally  Incapacitated.  The 
question  is,  what  is  the  amount  to  which  he 
is  entitled  by  way  of  compensation?  The 
workman  was  a  scaffolder,  which  I  suppose 
is  a  recognized  term  for  a  man  who  is  spe- 
cially sHilled  in  erecting  scalTolds,  as  distin- 
guished from  carpenters  or  builders.  The 
time  during  which  he  is  engaged  on  any  par- 
ticular job  will  vary  with  the  size  of  the 
building,  but  generally  speaking  the  job  does 
not  last  long.  In  the  present  instance  the 
workman  had  been  employed  by  the  appel- 
lants for  seven  weeks.  Those  seven  weeks 
were  during  the  winter,  when  the  days  were 
short.    The  payments  to  scaiTolders  are  8^(2. 


per  hour.  The  man's  eamlDgs  would  there- 
fore depend  entirely  upon  the  number  of 
hours  he  was  at  work. 

Two  views  were  put  before  the  learned 
county  court  judge.  One  view  was  that  as 
this  man  had  been  engaged  by  the  same  em- 
ployer for  seven  weeks  at  the  date  of  the 
accident,  all  that  had  to  be  done  was  to  add 
up  his  total  earnings  from  that  employer  for 
the  seven  weeks  and  divide  by  7  and  so  get 
his  average  weekly  earnings  under  the  Act. 
And  it  was  also  said  that  only  where  it  was 
impracticable  to  do  that  simple  addition  and 
division  sum  any  method  outside  par.  1  {h\ 
of  the  schedule  could  be  resorted  to.  It  is 
said,  therefore,  that  the  learned  county  court 
judge  was  wrong  in  saying  that  it  was  im- 
practicable to  compute  the  compensation  as 
directed  in  par.  1(6),  and  that  he  was  there- 
fore not  at  liberty,  as  he  thought  he  was,  to 
decide  the  case  with  reference  to  par.  2  (a). 
In  my  opinion  these  two  paragraphs,  difficult 
as  they  both  are  to  construe,  have  been  con- 
strued by  this  Court  for  a  number  of  years 
now,  certainly  for  more  than  eight  years,  in 
a  manner  which  it  is  not  open  for  us  now  to 
depart  from. 

The  material  words  of  par.  1(6)  are  these: 
[His  Lordship  read  them  and  continued:] 
If  the  schedule  had  stopped  there  it  would 
have  been  a  short  answer  in  this  ease  to  have 
said  ''the  workman  [687]  has  been  engaged 
for  seven  weeks  by  the  same  employer,  and 
that  is  sufficient."  But  then  you  have  to  go 
to  par.  2,  which  gives  certain  rules  for  com- 
puting "earnings'*  and  ''average  weekly  earn- 
ings." As  has  been  said  more  than  once  in 
this  Court,  the  dominant  principle,  the  domi- 
nant rule,  in  these  cases  is  to  be  found  in  the 
opening  words  of  par.  2  (a)  :  "average  week- 
ly earnings"  (these  are  the  crucial  words) 
"shall  be  computed  in  such  manner  as  is  best 
calculated  to  give  the  rate  per  week  at  which 
the  workman  was  being  remunerated."  That 
cannot,  it  seems  to  me,  mean  .that  they  are 
to  be  computed  simply  by  an  arithmetical 


1  Workmen's  Compensation  Act,  1900, 
Sched.  I.: 

"(1.)  The  amount  of  compensation  under 
this  Act  shall  be    .    .     . 

"(6)  Where  total  or  partial  incapacity  for 
work  results  from  the  injury,  a  weekly  pay- 
ment during  the  incapacity  not  exceeding 
fifty  per  cent  of  his  average  weekly  earnings 
during  the  previous  twelve  months,  if  he  has 
been  so  long  employed,  but  if  not  then  for 
any  less  period  during  which  he  has  been  in 
the  employment  of  the  same  employer,  such 
weekly    payment   not   to   exceed   one    pound. 

•  •         • 

"(2.)  For  the  purposes  of  the  provisions 
of  this  schedule  relating  to  'earnings'  and 
'average  weekly  earnings'  of  a  workman,  the 
following  rules  shall  be  observed: — 

"(a)   average    weekly    earnings    shall    be 


computed  in  such  manner  as  is  best  calcu- 
lated to  give  the  rate  per  week  at  which  the 
workman  was  being  remunerated.  Provided 
that  where  by  reason  of  the  shortness  of  the 
time  during  which  the  workman  has  been  in 
the  employment  of  his  employer,  or  the  casual 
nature  of  the  employment,  or  the  terms  of 
the  employment,  it  is  impracticable  at  the 
date  of  the  accident  to  compute  the  rate  of 
remuneration,  regard  may  be  had  to  the  aver- 
age weekly  amount  which,  during  the  twelve 
months  previous  to  the  accident,  was  being 
earned  by  a  person  in  the  same  grade  em- 
ployed at  the  same  work  by  the  same  em- 
ployer, or,  if  there  is  no  person  so  employed, 
by  a  person  in  the  same  grade  employed  in 
the  same  class  of  employment  and  in  the  same 
district." 
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ealculation.  Wb«t  jrou  bate  to  do  is  some- 
thing much  more  difficult  than  the  mathe- 
matical computation.  The  mathematical  com- 
putation is  the  only  thing  that  has  to  be 
made,  I  agree,  if  the  man  has  been  twelve 
months  with  the  same  employer.  There  you 
are  told  to  do  the  sum  without  having  regard 
to  anything  more  or  less  than  the  earnings 
during  the  twelve  months;  and  the  average 
weekly  earnings  thus  arrived  at  are  to  be 
taken  as  final  and  conclusive.  When,  how- 
ever, the  employment  is  for  less  than  a  year 
the  average  weekly  earninga  are  to  be  ascer- 
tained or  computed  "in  such  manner  as  is 
best  calculated  to  give  the  rate  per  week  at 
which  the  workman  was  being  remunerated.^' 
There  are  several  provisos  to  that,  but  the 
only  one  that  is  material  is  it  clause  (a) : 
"Provided  that  where  by  reason  of  the  short- 
ness of  the  time  during  which  the  workman 
has  been  in  the  employment  of  his  employer, 
or  the  casual  nature  of  the  employment,  or 
the  terms  of  the  employment,  it  is  impracti- 
cable at  the  date  of  the  accident  to  compute 
the  rate  of  remuneration,  regard  may  be  had" 
—not  "must  be  had:"  it  is  an  enabling  clause 
—"to  the  average  weekly  amount  which,  dur- 
ingf  the  twelve  months  previous  to  the  acci- 
dent, was  being  earned  by  a  person  in  the 
same  grade  employed  at  the  same  work  by 
the  same  employer,  or,  if  there  ia  no  person 
80  employed,  by  a  person  in  the  same  grade 
employed  in  the  same  class  of  employment 
and  in  the  same  district." 

These  two  paragraphs  were  elaborately  and 
carefully  considered  by  this  Court  in  Perry 
V.  Wright  [1908]  1  K.  B.  441.  I  do  not 
propose  to  read  again  my  judgment  in  that 
case,  or  the  judgment  of  Fletcher  Moulton, 
LJ.;  but  it  is  quite  clear  that  I  did  not  think 
that  a  mere  [638]  mathematical  calculation 
was  all  that  could  be  required.  I  instanced 
the  case  of  an  agricultural  labourer  who  hap- 
pens during  the  portion  of  the  year  when  the 
accident  takes  place  to  be  earning  compara- 
tively high  wages,  as  for  instance  in  the  mid- 
dle of  harvest,  and  I  said  that  it  was  not 
the  test  simply  to  look  at  what  he  was  earn- 
ing at  the  date  of  the  accident^  but  that  if 
he  had  not  been  in  the  employment  for  twelve 
months  or  for  a  period  sufliciently  long  to 
give  the  normal  rate  of  remuneration  you 
must  work  on  the  second  part  of  clause  (a), 
Fletcher  Moulton,  LbJ.,  seems  to  me  to  take 
precisely  the  same  view. 

The  view  which  I  expressed  there  was  re- 
peated in  Cue  v.  Port  of  London  Authority 
11914]  8  K.  B.  892,  Ann.  Cas.  1016C  877, 
and  I  do  not  deaire  in  any  way  to  resile  from 
that.  Very  shortly  alter  the  decision  in 
Perry  r.  Wright  [1903]  1  K.  B.  441,  the 
matter  came  before  the  Scottish  Courts  in 
Carter  r.  Lang  [1908]  Sc.  Ct.  SesB.  1198, 
1  B.  W.  C.  C.  379,  The  Lord  President  in 
that  case  examined  our  decision    in   Perry 


V.  Wright  [1908]  1  K.  B.  441,  and  adopted 
the  language  and  the  principles  which  we 
there  endeavoured  to  lay  down,  and  said 
[1908]  Sc.  Ct.  Sess,  1203,  1  B.  W.  C.  C. 
385:  ''The  first  obeervation  I  have  to  make 
ia  that  I  entirely  agree  with  the  Master  of 
the  Rolls  and  Moulton,  L.J.  [1908]  1  K.  B. 
451,  466  in  the  remark  ^hich  they  both  make 
that  the  leading  proposition  in  these  some- 
what complicated  sub-sections  is  the  one 
at  the  beginning — that  the  average  weekly 
earnings  shall  be  computed  in  such  manner 
as  is  best  calculated  to  give  the  rate  per 
week  at  which  the  workman  was  being  re- 
munerated. In  other  words  you  are  as  far 
as  possible  to  cut  yourself  loose  from  what 
I  may  call  the  circumstances  of  the  moment" 
—that  is  the  date  of  the  accident — ^**and  to 
take  a  broad  view  of  the  matter  in  order  to 
get  truly  at  what  the  workman  was  in  the 
habit  of  earning  week  by  week."  That  is 
merely  putting  in  other  words  what  I  en- 
deavoured to  say  in  Perry  v.  Wright  [1908] 
1  K.  B.  441. 

There  have  been  other  cases  in  which  the 
same  point  has  been  raised.  I  am  not  aware 
of  any  decision  which  cuts  down  or  qnalifies 
the  view  which  I  liave  taken.  Certainly  the 
case  of  Godden  v.  Cowlin  [1913]  1  K.  B.  590, 
which  was  called  to  our  attention,  is  in  no 
way  [689]  inconsistent  with  that.  That  was 
the  case  where  a  carpenter  who  had  been 
in  Canada  for  some  years  came  back  and 
took  a  short  job  with  his  old  master.  I  say 
"a  short  job"  because  it  was  common  knowl- 
edge that  he  was  going  back  to  Canada  and 
that  he  had  taken  a  passage  by  a  particular 
steamer  which  was  sailing  a  few  months 
later.  In  those  circumstances  the  learned 
county  court  judge  held  that  the  period  of 
nine  weeks  during  which  he  had  been  em- 
ployed was  a  sufficient  period  for  the  purpose 
of  computing  compensation.  This  was  based 
entirely  upon  the  fact  that  to  the  knowledge 
of  both  parties  the  engagement  was  not  one 
in  which  the  possibility  of  a  twelve  months' 
employment  existed,  but  w^as  one  which  was 
only  to  last  until  the  workman  started  back 
for  Canada.  I  do  not  think  that  there  is  a 
single  word  in  that  case  which  has  any 
bearing  upon  the  present  case;  certainly  it 
has  not  any  bearing  adverse  to  the  view 
which  I  have  taken. 

Whose  duty  is  it  to  say  whether  it  is'^  im- 
practicable to  compute  the  compensation  by 
reference  to  the  workman^s  actual  earnings 
in  the  employment?  I  think  it  is  the  busi- 
ness of  the  county  court  judge;  and  if  he 
has  not  misdirected  himself  upon  that  point 
it  is  not  for  us  to  interfere.  If  Mr.  Ellis 
Hiirs  contention  on  behalf  of  the  employers 
was  right,  there  was  an  error  of  law  on  his 
part;  but  I  do  not  think  that  this  wa9  so, 
and  in  my  opinion  we  ought  not  to  inter- 
fere. 
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I  do  not  think  that  it  is  necessary  to  base 
my  judgment  upon  one  ground  which  rather 
impressed  the  learned  county  court  judge. 
He  seems  to  have  thought  that  twelve  months 
is  the  prima  facie  period  to  which  regard 
has  to  be  had  in  every  case.  That  may  be 
so:  I  am  not  prepared  to  say  that  it  is 
not;  but  I  do  not  thjnk  that  it  is  necessary 
to  consider  whether  that  is  so  or  not.  I  pre* 
fer  to  base  my  decision  upon  the  words  at 
the  beginning  of  par.  2  (a)  aa  being  the 
dominant  guiding  words.  That,  I  think,  is 
quite  sufficient  to  justify  what  the  learned 
judge  did  here.  He  gave  the  man  the  bene- 
fit of  the  good  season  as  well  as  the  winter 
season  and  avoided  saying  that  because  this 
accident  happened  in  the  winter  compensa- 
tion could  only  be  computed  on  the  footing 
that  the  average  earnings  of  the  winter  were 
the  earnings  of  the  twelve  months.  I  think 
if  the  contrary  view  were  taken  the  result 
would  be  sometimes  very  unfair  to  the  man 
and  sometimes  very  unfair  to  the  master, 
[690]  and,  more  important  still,  that  it 
would  not  be  in  accordance  with  the  language 
ol  the  Act  itself. 

In  my  opinion  the  appeal  fails  and  must 
be  dismissed. 

PiGKFOBD,  L.J. — I  agree.  I  think  that 
the  case  is  governed  by  authority.  I  do  not 
mean  by  that  there  is  a  direct  decision  upon 
the  pointy  but  that  the  reasoning  in  the  cases 
to  which  reference  has  been  made  applies 
here.  Under  those  circumstances  I  think 
that  it  is  quite  unnecessary  to  consider  what 
conclusion  I  might  have  come  to  if  I  had 
not  been  assisted  by  the  authorities. 

Warbington,  L.J. — I  agree.  I  also  think 
that  the  case  is  completely  concluded  by  the 
observations  made  by  the  Master  of  the  Rolls 
and  Fletcher  Moulton,  L.  J.,  in  the  case  of 
Perry  v.  Wright  [1908]  1  K.  B.  441,  to  which 
we  have  been  referred,  and  also  by  the  very 
carefully  considered  judgments  of  the  Lord 
President  and  Lord  M'Laren  in  Carter  v. 
Lang  [1908]  Sc.  Ct.  Sess.  1198,  1  B.  W.  C.  C. 
379,  delivered  very  shortly  after  the  deci- 
sion in  Perry  v.  Wright  [1908]  1  K.  B.  441, 
and  after  a  thorough  investigation  of  the 
judgments  in  that  case.  I  agree  that  the  ap- 
peal should  be  dismissed. 

Appeal  dismissed. 

NOTE. 

Meaning  of  Phrase  "Average  Weekly 
Earnings"  in  lVorkmen*s  Con&pensa- 
tion  or  Similar  Act. 

Introductory,  640. 

In  General,   040. 

What  Included  in  Term  "Earnings,"  642. 

Periodical  Employment,  643. 

Grade  of  Employment,  644. 


IfUroductorp* 

The  purpose  of  the  present  note  is  to  rs- 
▼iew  the  recent  cases  construing  the  phrase 
"average  weekly  earnings"  in  a  workmen's 
compensation  or  similar  act.  The  earlier 
cases  on  the  subject  are  collected  in  the 
notes  to  White  v.  Wiseman,  Ann.  Gas.  1913D 
1021,  and  Shipp  v.  Frodingham  Iron,  etc  Co. 
Ann.  Gas.  1914G  183. 

In  OenenU. 

Under  the  English  Workmen's  Gompensa- 
tion  Act  of  1906  (6  Edw.  VII,  c.  68)  the 
"average  weekly  earnings"  of  the  injured 
applicant  for  compensation  is  the  basis  of 
computation,  and  the  phrase  is' defined  by 
the  act  as  follows:  "Average  weekly  earn- 
ings shall  be  computed  in  such  manner  as 
is  best  calculated  to  give  the  rate  per  week 
at  which  the  workman  was  b^ing  remuner- 
ated. Provided  that  where  by  reason  of  the 
shortness  of  the  time  during  which  the  work- 
man has  been  in  the  employment  of  his  em- 
ployer, or  the  casual  nature  of  the  employ- 
ment, or  the  terms  of  the  employment,  it  is 
impracticable  at  the  date  of  th»  accident  to 
compute  the  rate  of  remuneration,  regard 
may  be  had  to  the  average  weekly  amount 
which,  during  the  twelve  monthf  previous 
to  the  accident,  was  being  earned  ^y  a  per- 
son in  the  same  grade  employed  at  the  same 
work  by  the  same  employer,  or,  if  there  is 
no  person  so  employed,  by  a  person  in  the 
same  grade  employed  in  the  same  class  of 
employment  and  in  the  same  district."  S?hed. 
1,  par.  2a.  See  Snell  v.  Bristol  [1914]  2 
K.  B.  (Eng.)  291,  Ann.  Gas.  1916B  61 S,  7 
B.  W.  G.  G.  236,  83  L.  J.  K.  B.  353, 
[1914]  W.  G.  ft  Ins.  Rep.  101,  [1914]  W  N. 
47,  110  L.  T.  N.  8.  663;  Gue  v.  Port  London 
Authority  [1914]  8  K.  B.  (Eng.)  892,  At^h. 
Gas.  1916G  887,  7  B.  W.  G.  G.  447,  83  L.  J. 
K.  B.  1445,  [1914]  W.  G.  &  Ins.  Rep.  481. 
And  see  the  reported  case. 

Where  a  workman  has  been  in  the  employ* 
ment  of  the  same  master  for  a  period  ot 
three  years  next  preceding  the  injury  and 
in  the  same  grade  of  employment,  the  quan* 
tum  of  0(Hnpensation  and  the  basis  for  com- 
pntation  is  the  reproduction  of  the  actual 
earnings  of  that  period  regardless  of  the  em- 
ployee's absence  due  to  "illness  or  other 
unavoidable  cause"  and  not  affected  by  his 
average  earnings.  Greenwood  v.  Nail  [1915} 
3  K.  B.  (Eng.)  97,  8  B.  W.  G.  G.  603, 
113  L.  T.  N.  S.  612,  [1916]  W.  G.  &  Ins.  Rep. 
346,  [1915]  W.  N.  244,  31  Times  L.  Rep. 
476,  59  Sol.  J.  577,  following  the  ruling 
laid  down  by  the  same  court  in  Perry  v. 
Wright  [1908]  1  K.  B.  (Eng.)  441,  77  L.  J. 
K.  B.  236.  But  where  an  employee  has  not 
been  in  the  same  employ  for  three  years  next 
preceding  the  injury,  the  basis  of  compensa- 
tion under  section  1  of  the  act  in  case  of 


death  from  hie  injury,  is  156  times  his  aver- 
age weekly  earnings  during  the  period  of  his 
actual  employment.  Gill  v.  Qrainger  [1916] 
2  I.  K.  354,  wherein  it  was  held  that  where 
an  employee  had  worked  for  twenty-six  weeks 
before  the  accident  occurred  from  which  he 
died,  the  "average  weekly  earnings"  were 
to  be  computed  by  dividing  the  total  amount 
actually  earned  by  the  deceased  by  twenty* 
six,  and  the  trial  court  could  not  in  the 
computation  leave  out  of  account  certain 
weeks  in  which  small  sums  were  earned.  So 
it  was  held  in  Gill  v.  Fortescue,  6  B.  W.  C. 
C.  (Eng.)  677,  [1913]  W.  C.  &  Ins.  Rep.  471, 
that  in  computing  the  average  weekly  earn- 
ings of  a  workman  und^r  Schedule  1  regard 
should  be  had  only  to  his  earnings  in  the 
period  of  continuous  employment  next  pre- 
ceding the  injury,  and  it  appearing  that  the 
claimant  had  worked  but  119  weeks  in  the 
three  preceding  years,  and  when  not  em- 
ployed by  the  defendant  had  worked  for 
other  persons,  it  was  held  that  the  employ- 
ment could  not  be  said  to  be  continuous 
during  the  preceding  three  years  and  that 
the  average  weekly  earnings  must  be  arrived 
at  by  dividing  the  sum  earned  during  the 
three  years  by  the  number  of  weeks  of  actu- 
al employment. 

Under   section   3   ojf   the   English   Act   of 
1906,  the  average  weekly  earnings  of  a  work- 
man  who  is  partially  incapacitated  by   an 
injury  received  in  the  course  of  his  employ- 
ment is  arrived  at,  by  ascertaining  the  dif- 
ference between  the  amount  of  his  average 
weekly  earnings  before  the  accident  and  the 
average  weekly  amount  which  he  earns  or 
is  able  to  earn  in  some  suitable  employment 
or  business  after  the  accident.    Heathcote  t. 
Haunchwood  Collieries  [1917]  W.  C.  &  Ins. 
Rep.   140,  wherein  it  was  held  that  if  the 
applicant   was   able   to   get   employment   in 
his   own   occupation   after   the   accident,   at 
the  same  rate  of  compensation  that  he  re- 
ceived before  the  accident,  he  was  not  en- 
titled to  any  benefits  under  the  act;    not- 
withstanding the  fact  that  he  was  actually 
employed  at  the  time  in  another  occupation 
at  a  lower*  wage.     See  also  Bevan  v.  Ener- 
gyln  Colliery  Co.  [1912]  1  K.  B.  (Eng.)  63, 
[1912]  W.  C.  Rep.  126,  81  L.  J.  K.  B.  172. 
The  phrase  "average  weekly  earnings"  as 
used  in  the  Canadian  compensation  acts  is 
given  a  construction  similar  to  that  given 
to  the  English   act.     Re   Barrie,   etc.    Coal 
Co.  7  Alberta  L.  Rep.  138,  28  West.  L.  Rep. 
701,  6  West.  W.  Rep.  651,  17  Dominion  L. 
H.  385;  Kopyi  v.  Jacobs  Asbestos  Min.  Co. 
46  Quebec  Super.  Ct.  466.    But  it  has  been 
field  that  an  offer  by  the  employer  to  re- 
employ an  injured  workman  at  better  wages 
than  he  was  earning  at  the  date  of  the  acci- 
dent did  not  prove  that  his  wages  had  not 
been  reduced  in  consequence  of  the  accident. 
Ann.  Cas.  1918B. — 41. 
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Grand  Trunk  R.  Co.  v.  McDonnell,  21  Que- 
bec K.  B.  532,  6  Dominion  lu  Rep.  65. 

The  ability  of  the  workman  to  do  the  ex- 
act work  for  which  he  had  been  employed 
at  the  time  of  the  injury  is  not  the  sole 
measure  of  disability,  as  regard  must  be  had 
to  the  nature  of  the  injury  or  disfigurement 
as  well  as  the  age  of  the  applicant.  Frank- 
fort General  Co.  v.  Pillsbury,  173  Cal.  56, 
169  Pac.  150.  See  also  Giachas  ▼.  Cable  Co. 
190  111.  App.  285. 

In  Massachusetts  the  ''average  weekly 
wages"  of  an  injured  workman  are  by  aa 
express  provision  of  the  workmen's  compensa- 
tion act  deternuned  by  dividing  the  earn- 
ings of  the  injured  employee  during  the^ 
period  of  twelve  calendar  months  imme- 
diately preceding  the  date  of  injury  by  52; 
but  if  the  employee  lost  more  than  two 
weeks  time  during  that  period  then  the  earn- 
ings for  the  remainder  of  the  twelve  calendar 
months  must  be.  divided  by  the  number  of 
weeks  remaining  after  the  time  so  lost  has 
been  deducted.  Bartoni's  Case,  225  Mass. 
249,  114  N.  E.  663,  L.RJl1917E  765.  But 
where  an  employee  was  not  engaged  under 
such  circumstances  as  to  make  it  practicable 
to  compute  his  average  weekly  earnings  in 
that  manner  then,  as  under  the  English  act^ 
regard  may  be  had  to  the  average  weekly 
amount  earned  by  a  person  in  the  same  grade 
employed  in  the  same  class  of  employment 
and  in  the  same  district.  Gove's  Case,  22^ 
Mass.  187,  111  N.  E.  702. 

In  California  the  average  annual  earnings 
of  an  injured  workman  ''consist  of  three 
hundred  times  the  average  daily  earnings'^ 
of  the  employee  in  the  same  employment, 
whether  for  the  same  employer  or  not  during 
substantially  the  Whole  of  the  year  imme- 
diately preceding  his  injury. 

In  Frankfort  General  Co.  v.  Pillsbury,  173 
Cal.  56,  159  Pac.  150,  it  was  said:  "The 
petitioner  contends  that  the  average  daily 
earnings  should  have  been  computed  by  di- 
viding his  earnings  for  the  year  by  312,  the 
number  of  working  days  in  the  year.  Sec- 
tion 17a  (1)  bases  the  annual  earnings  upon 
the  average  daily  earnings  'which  he  earned 
as 'such  employee  during  the  days  when  so 
employed.'  The  petitioner  argues  that  'the 
days  when  so  employed'  means  the  number 
of  w^orking  days  during  which  he  might  have 
worked  or  might  have  been  expected  to  work. 
The  respondents,  on  the  other  hand,  claim 
that  the  phrase  refers  to  the  number  of  daya 
during  which  the  employee  was  actually  en- 
gaged in  work.  We  think  the  latter  is  the 
fair  and  reasonable  interpretation  of  the 
language  used.  The  basis  of  computation  is- 
the  individual  days  upon  which  the  workman 
is  employed  in  the  year  during  which  he 
may  have  been  in  the  employment.  For  thi» 
purpose  each  day  stands  by  itself,  and  hia 
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a,Terage  dkiljr  wage  la  the  ATerage  for  the 
year,  ftguring  the  number  of  days  on  which 
he  earned  wages.  To  the  argument  that  this 
would  produce  an  unjust  result  where  the 
employee  worked  only  two  or  three  days  a 
week.  It  may  be  said  that  the  provision  of 
the  statute  deals  only  with  cases  where  the 
employee  has  worked  'during  Bubstantfally 
the  whole  of  the  year,*  It  may  well  be  ques- 
tioned whether  an  employment  which  falls 
far  short  of  the  normal  number  of  working 
days  is  an  employment  during  substantially 
the  whole  of  a  given  period." 

In  Kantaa  the  average  annual  eamingB 
are  deemed  to  be  fifty-two  tiiiii?s  the  average 
weekly  wage.  McCracken  v,  Missouri  Valley 
Bridge,  etc.  Co.  96  Kan.  353,  150  Pac.  S32. 

Under  the  iVno  Jersey  Act  of  1011  compen- 
sation is  based  on  the  wages  which  the  de- 
cedent received  at  the  time  ot  the  accident, 
and  it  has  been  said  that  while  this  provision 
may  result  in  injustice  to  the  employer  when 
the  employee's  earnings  are  unusually  high 
at  the  time  of  the  Injury,  or  a  corresponding 
injustice  to  the  workman  when  his  earnings 
are  unusually  low,  it  is  a  defect  which  is 
in  the  power  of  the  legislature  only  to  cor- 
rect Huyett  V.  Pennsylvania  R.  Co.  86  N.  J. 
L.  SSS,  92  Atl.  68.  And  see  Davidhciacr  v. 
Hay  Foundry,  etc.  Works,  87  N.  J.  L.  688, 
94  Atl.  309. 

It  has  been  held  that  where  payment  was 
made  by  the  hour,  and  at  the  time  of  the 
injury  the  decedent  was  employed  at  twenty- 
five   cents   an   hour,   a   finding   by   the   trial 
judge  that  his  weekly   wage  within  the 
would  be  fifteen  dollars  a  week  was  pn 
it  appearing  that  the  regular  working  ' 
in  that  community  and  In  that  employi 
was  six  days  of  ten   hours   each.     Scha 
y.  De  Grottola,  85  N.  J.  L.  444.  99  Atl. 
See   also   Smolensk!   v.    Eastern   Coal    '. 
Co.  87   N.  J.  L.  28,  93   Atl.  85:   Conne: 
Public  Service  Electric  Co.   89  N.  J.  L 
97  AU.  792. 


tliat  no  terrant  of  the  company  wa«  allowed 
to  "solicit"  gratuities  from  passengers.  Hic 
court  holding  that,  while  there  was  a  prohi- 
bition against  actively  soliciting  tips,  no 
complaint  was  made  by  the  company  of  tipa 
recelTed  by  their  eervanta  without  solicita- 
tion, which  practice  was  notorious  and  well 
known  to  everybody;  and  therefore  the  money 
so  received  must  be  brought  into  account  in 
computing  his  "average  weekly  earning." 
To  tlis  same  effect  see  Fenn  v.  Spiers  [ISOS] 
1  K.  B.  (Eng.)  760,  14  Ann.  Cas.  S35,  98 
L.  T.  N.  S.  541,  77  L.  J.  K.  B.  542,  24  Times 
L.  Bep.  354. 

So  under  the  Vew  York  compensation  act 
the  average  weekly  wages  are  computed  by 
including  the  tips  of  suc-h  employees  as  port- 
ers of  sleeping  cars,  waiters  in  restaurants, 
attendants  at  bat  stands,  bell  boys  and  others 
serving  patrons  at  hotels,  as  it  is  clear  that 
the  compensation  paid  by  the  employer  is 
based  on  the  assumption  that  the  expected 
tips  form  a  part  of  the  wages  of  the  employee. 
Sloat  V.  Rochester  Taxicab  Co.  177  App.  Div. 
57,  163  N.  Y.  8.  904. 

Under  the  English  Act  (Schcd.  1,  clause 
2b),  where  a  workman  enters  into  concurrent 
contracts  of  service  with  two  or  more  em- 
ployers under  which  he  is  to  work  at  one 
time  for  one  employer  and  at  another  time 
for  another,  his  average  weekly  earnings  art 
computed  as  if  bis  earnings  under  all  the 
contracts  were  earned  in  the  employment  of 
the  employi.r   for   whom  he  was  working  at 

t1<n  timo  .if  <Kd  oi'.'i.Tni.t       T.lnv.l   v    ^flHIonit  R 


What  Included  in  Term  "Earnings 

An  employee's  earnings  include,  for  the 
poee  of  computing  bis  average  weekly  can 
under  the  English  Act  of  1906,  not  onl} 
weekly  wages  received  from  his  employer 
also  all  sums  received  as  an  incident  o 
employment  from  persons  other  than  tbt 
ployer  with  whom  be  has  business  relat 
Helps  V.  Great  Western  R.  Co.  86  L.  J 
B.  1006,  [1B17]  W.  C.  t  Ins.  Rep.  19i 
Times  L.  Rep.  386,  61  Sol.  J.  480.  o#: 
[1918]  A.  C.  141,  wherein  it  was  held 
where  an  accident  occurred  to  a  rail 
porter  within  the  course  of  hie  employi 
tJu  tips  received  in  addition  to  his  v 
formed  part  oi  his  "average  weekly  i 
ings,"  the  rule  of  the  employer  in 
as  the  time  of  the  injury  being  to  the  i 
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ployed  as  a  night  watdiman  concurrently  by 
«iz  different  employers  and  was  found  mur- 
dered on  the  premises  of  the  defendant,  the 
jiTerage  earnings  of  the  deceased  were  not 
to  be  baaed  on  what  he  had  earned  in  the 
eervice  of  the  employer  on  whose  premises  he 
was  killed,  but  were  to  be  computed  from 
ilia  combined  earnings  from  all  his  employers. 
See  also  In  re  Gillens,  215  Mass.  96,  102  N. 
£.  346,  L.B.A.l'9ieA  371.  Compare  Hatha- 
way V.  Argus  Printing  Co.  [1001]  1  K.  B. 
<Eiig.)   96,  3  W.  C.  C.  177. 

In  a   claim   for   compensation   under   the 
English  act  it  appeared  that  the  applicant 
managed  a   herd   of   cattle,  in  which   work 
he    was    assisted    by    his    two    sisters    who 
lived    with    him    in    a    house    provided    by 
his  employer,  and  to  whom  he  paid  a  cer- 
tain amount  weekly,  though  not  under  any 
specific  agreement  with  them.     It  was  held 
that    in    computing    the    "average    weekly 
earnings"  the  sum  paid  weekly  by  the  plain- 
tiff to  his    sisters   could  not  be   deducted; 
•since  there  was  no  agreement  express  or  im- 
plied that  he  should  employ  his  sisters,  and 
still  less  that  he  should  pay  them.     Roper 
T,  Hussey-Freke  [1916]  3  K.  B.   (Eng.)   222, 
8  B.  VV.  C.  C.  604,  [1915]  W.  C.  &  Ins.  Rep. 
377.    It  has  been  held  that  where  a  claimant 
received   a   stated   sum   per   week   as   wages 
besides   bis   board,  the   value   of   the   board 
was  to  be  added  to  the  weekly  wage  in  com- 
puting his  earnings.     Baur  v.  Essex  County 
Ct.  88  N.  J.  L..  128,  95  Atl.  627.     See  also 
State  v.  Sibley  County  Dist.  Ct.  128  Minn. 
486,  151  N.  W.  182. 

In  Squizzato  v.  Brennan  [1916]  51  Quebec 
Super.  Ct.  301,  it  was  held  that  in  computing 
the  average  weekly  earnings  of  an  employee 
who  prior  to  the  accident  received  a  wage  of 
two  dollars  a  day,  the  sum  of  sixty  cents 
which  was  retained  daily  by  the  employer 
for  a  workmen's  pension  should  not  be  de- 
ducted. 

Section  14  of  the  New  York  Workmen's 
Compensation  Law  provides  that  the  average 
weekly  wages  of  an  employee  at  the  time  of 
the  accident  should  be  determined  as  follows : 
If  the  injured  employee  shall  have  worked  in 
the  employment  in  which  he  was  working  at 
the  time  of  the  accident  during  substantially 
the  whole  of  the  year  immediately  preceding 
his  injury,  his  average  annual  earnings  shall 
consist  of  three  hundred  times  his  averag'^ 
daily  wage.  If  he  shall  not  have  so  worked, 
the  basis  for  computation  shall  be  the  average 
daily  wage  which  an  employee  of  the  same 
class  working  substantially  the  whole  of 
such  immediately  preceding  year  in  the  same 
or  in  a  similar  employment  in  the  same  or  a 
neighboring  place,  shall  have  earned  when 
so  employed.  If  either  of  the  foregoing  meth- 
ods of  arriving  at  the  annual  average  earn- 
ings cannot  reasonably  and  fairly  be  applied, 


such  annual  earnings  shall  be  such  sum  as, 
having  regard  to  the  previous  earnings  of 
the  injured  employee,  and  of  other  employees 
of  the  same  or^most  similar  class,  shall  rea- 
sonably represent  the  annual  earning  capaci- 
ty of  the  injured  employee  in  the  employment 
in  which  he  was  working  at  the  time  of  the 
accident.  In  Fredenburg  v.  Empire  United 
Ry.  Co.  168  App.  Div.  618,  154  N.  Y.  S.  351, 
it  appeared  that  the  claimant  had  worked 
for  the  defendant  as  a  motorman  for  several 
years  at  the  rate  of  thirty  cents  an  hour,  but 
about  a  month  prior  to  the  injury  was 
put  in  charge  of  an  express  car  at  the  rate 
of  $3.50  a  day,  which  last  employment  though 
uncertain  as  to  its  duration  was  assured  for 
at  least  six  months  from  the  time  he  entered 
on  it.  It  was  also  stated  by  the  c&mpany's 
secretary  that  it  was  the  custom  of  the  de- 
fendant to  pay  an  employee  who  had  been 
in  the  service  of  the  company  as  long  as  the 
claimant  thirty-five  cents  an  hour  for  the 
service  he  performed  before  he  was  put  on 
the  express  car.  It  was  held  that  this  tend- 
ed to  fix  the  average  daily  wage  of  such  an 
employee  as  well  as  of  other  employees  in 
the  same  position  and  therefore  the  finding 
of  the  commission  that  the  average  weekly 
wages  of  the  claimant  was  at  the  rate  of 
$3.50  per  day  was  fully  warranted.  In  Kil- 
berg  V.  Vitch,  171  App.  Div.  89,  156  N.  Y.  S. 
971,  it  was  held  under  the  same  section  that 
the  average  weekly  wages  of  a  minor,  when 
injured  in  the  course  of  his  employment,  may 
include  a  probable  increase  of  his  earning 
capacity  under  normal  conditions. 

Periodical  EmploumerU. 

Under  Schedule  1  of  the  English  Act  of 
1906  in  the  calculation  of  average  weekly 
earnings  the  question  has  often  arisen  wheth- 
er absence  from  work  and  consequent  loss 
of  earnings  are  to  be  included  or  excluded. 
The  rule  seems  to  be  that  absence  from  work 
by  the  employee  by  reason  of  his  illness  or 
other  "unavoidable  cause"  is  not  to  be  taken 
into  account.  But  absence  from  work  due 
to  causes  incidental  to  the  employment  such 
as  a  recognized  lack  of  continuity  in  the  par- 
ticular employment,  or  absence  due  to  trade 
depression  is  not  to  be  excluded  as  absence 
due  to  an  "unavoidable  cause."  Griffiths  v. 
Gilbertson,  8  B.  W.  C.  C.  (Eng.)  548,  113 
L.  T.  N.  S.  628,  84  L.  J.  K.  B.  1312,  [1915] 
W.  C.  &  Ins.  Rep.  359,  [1915]  W.  N.  253. 
In  a  concurring  opinion  by  Warrington,  L. 
J.,  in  that  case  it  was  said  that  the  rule  was 
not  affected  by  the  fact  that  the  slackness 
or  trade  fluctuation  may  have  been  due  to 
the  war;  that  an  event  affecting  the  whole 
of  the  industries  of  the  country  could  not 
be  said  to  be  such  an  abnormal  incident  of 
the  employment  as  to  prevent  the  period  from 
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being  excluded,  since  war  is  no  more  an  ab- 
normal circumstance  than  is  some  extraordi- 
nary depression  of  trade.  And  see  the  opin- 
ion of  Cozens-Hardy,  M.  R.,  in  Perry  ▼. 
Wright  [1908]  1  K.  B.  (Eng.)  441,  77  L.  J. 
K.  B.  236. 

Where  the  nature  or  grade  of  the  work  is 
such,  that  the  period  of  employment  is  usu- 
ally for  six  weeks  during  a  year,  the  average 
weekly  earnings  are  to  be  computed  on  that 
basis,  i.  c,  the  total  earnings  of  the  six 
weeks  divided  by  fifty-two,  and  then  half  of 
the  quotient  as  the  weekly  payment  during 
the  incapacity.  Gill  v.  Fortescue,  6  B.  W. 
C.  C.  677,  [1913]  W,  C.  &  Ins.  Rep.  471. 
See  also  Williams  v.  Boilings,  C.  A.  [1915] 
W.  C.  &  Ins.  Rep.  540,  9  B,  W.  C.  C.  47. 

In  Andreywski  v.  Wolvernie  Coal  Co.  182 
Mich.  298,  Ann.  Cas.  lOlOD  724,  148  N.  W. 
684,  it  appeared  that  the  injured  workman 
had  been  for  ten  years  employed  in  a  mine 
which  was  operated  only  about  211  days  in 
each  year.  It  was  held  that  his  average 
weekly  earnings  were  to  be  ascertained  by 
dividing  by  fifty-two  his  average  annual 
earnings  during  the  period  of  the  employ- 
ment And  see  Robbins  v:  Original  Gas  En- 
gine Co.  191  Mich.  122,  157  N.  W.  437; 
Lintrstead  v.  Louis  Sands  Salt,  etc.  Co.  190 
Mich.  451,  157  N.  W.  64;  De  Mann  v.  Hy- 
draulic Engineering  Co.  192  Mich.  594,  159 
N.  W.  380. 

In  Hight  V.  York  Mfg.  Co.  (Me.)  100  Atl. 
9,  L.R.A.1917E  277,  the  question  arose  where 
the  working  week  consisted  of  fifty-eight 
hours  which  was  divided  into  five  and  one- 
half  days,  work  being  done  only  half  a  day 
on  Saturday,  whether  compensation  was  to 
be  determined  by  dividing  the  weekly  wage  by 
five  and  one-half  or  by r  six  in  order  to  ascer- 
tain the  average  daily  wage.  It  was  held 
that  the  division  must  be  made  by  six. 

Grade  of  Employnient, 

Where  the  actual  earnings  of  the  injured 
employee  cannot  be  used  as  the  basis  of 
computation  and  the  calculation  is  made 
from  the  earnings  of  others  similarly  em- 
ployed, average  earnings  cannot  be  computed 
by  merely  taking  the  average  earnings  of  men 
in  the  same  class  and  disregarding  the  fact 
that  the  particular  workman  in  question  may 
be  above  or  below  the  average  of  men  in  his 
grade  of  employment.  If  the  injured  man 
is  a  superior  workman,  evidence  may  be 
given  of  that  fact  with  the  view  of  increas- 
ing the  compensation  to  be  awarded;   but 


the  limit  of  remuneration  on  which  oompeu' 
Bation  is  based  is  the  maximum  earned  by 
a  man  enployed  in  the  s&me  work  by  the 
same  employer.  Cue  v.  Port  of  London  Au- 
thority [1914]  8  K.  B.  (Eng.)  Ann.  Cas. 
1916C  887,  7  B.  W.  C.  C.  447,  83  L.  J.  K.  B. 
1445,  [1914]  W.  C.  A  Ins.  Rep.  481.  So  it  i» 
an  essential  element  in  the  computation  of 
the  -average  weekly  earnings  to  take  into 
consideration  the  personal  qualifications  of 
the  employee.     Snell  ▼.  Bristol  [1914]  2  K. 

B.  (Eng.)  291,  Ann.  Cas.  1916B  516,  7  & 
W.  C.  C.  236,  83  L.  J.  K.  B.  353,  [1914]  W. 

C.  k  Ins.  Rep.  101,  [1914]  W.  N.  47,  110 
L.  T.  N.  S.  563,  wherein  it  was  held  that 
where  the  claimant  was  employed  as  a  casual 
laborer  and  was  engaged  by  some  employers 
as  a  preferred  employee  at  a  higher  compen- 
sation than  was  given  to  the  average  em- 
ployee doing  the  same  grade  of  work,  but 
was  not  BO  employed  by  the  defendant,  it 
was  error  for  the  trial  court  to  consider  sole- 
ly the  average  earnings  of  workmen  doing 
the  same  grade  of  work  without  regard  to 
the  particular  qualification  of  the  plaiutilF 
to  earn  more  than  the  average  workman. 

The  WUooMin  act  (§  2394)  provides  that 
where  the  specified  methods  for  ascertaining 
the  average  earning  cannot  reasonably  and 
fairly  be  applied,  then  the  average  annual 
earning  for  basis  of  compensation  shall  be 
fixed  in  the  light  of  the  employee's  previous 
earning  at  the  sum  received  by  other  em- 
ployees of  the  same  or  most  similar  class 
engaged  in  the  same  or  similar  employment 
in  the  same  neighboring  locality.  West  Sa- 
lem V.  State  Industrial  Commission,  162  Wis. 
57,  155  N.  W.  929.  In  that  ease  it  appeared 
that  a  workman  being  summoned  as  a  mem- 
ber of  a  posse  to  make  an  arrest  was  shot 
and  killed  by  the  man  sought  to  be  arrested. 
It  was  held  that  the  village  was  liable  to 
his  dependent,  not  on  the  basis  of  his  averags 
earnings  as  a  plumber  which  was  his  regular 
occupation,  but  on  the  basis  of  the  average 
earnings  in  ''the  same  or  a  similar''  or  the^ 
**most  similar  employment**  to  that  which 
the  deceased  was  engaged  at  the  time  of  the 
injury,  namely,  that  of  a  policeman  of  the 
village. 

Under  the  nUnoi^  act  it  was  held  in  Erick- 
son  V.  American  Well  Works,  196  111.  App. 
346,  that  compensation  should  be  based  on 
the  wages  he  was  earning  at  the  time  of  his- 
death  though  he  had  been  earning  that  wage 
but  a  short  time,  it  appearing  that  the  wage- 
in  question  ($3  per  day)  was  not  above^ 
that  earned  in  similar  employment  by  men  of 
like  capacity. 
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Workaien's  Compenaatioa  Acts  —  In- 
jury AzlsljiK  Oat  of  Eatplosm&ent  — 
Wateluiian. 

A  watchman  employed  in  a  planing  mill, 
whose  employees  would,  independent  of  elec' 
tion,  fall  within  Workmen's  Compensation  Act 
(Laws  1913,  p.  331),  §  3b),  and  be  entitled  to 
compensation,  if  injured  while  protecting  Uie 
property  at  the  plant  from  suspected  persons, 
receives  an  injury  arising  out  of  an  employ* 
ment  within  such  section,  and  is  entitled  to 
compensation. 

[See  Ann.  Cas.  1913C  4;  Ann.  Cas.  19146 
498;  Ann.  Cas.  1916B  1293;  Ann.  Cas.  1918B 
768.] 

Beview  of  Flndias*  o'  Industrial 
Board* 

The  decision  of  tlie  industrial  board  that 
an  employee  was  injured  by  accident  arising 
out  of  the  employment,  if  there  is  competent 
or  legal  evidence  to  support  it,  cannot  be  re- 
viewed, as  it  is  not  the  court's  province  to 
pass  upon  weight  or  sufficiency  of  evidence. 

[See  note  at  end  oi  this  case.] 

Error  to  Circuit  Court,  Cook  county: 
ToaaiBON,  Judge. 

Claim  for  compensation  under  workmen's 
compensation  act.  W.  W.  Jackson,  claimant, 
and.  Chicago  Dry  Kiln  Company,  defendant. 
Claim  allowed  by  Industrial  Board.  Award 
affirmed  by  Industrial  Board.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

Adains,  Crexcs,  Bobh  d  Wesoott  for  plaintiff 
in  error. 
George  E.  Oorman  for  defendants  in  error. 

[557]  Cbaio,  C.  J. — Defendant  in  error  W. 
W.  Jackson  (hereinafter  called  the  applicant) 
was  an  employee  of  plaintiff  in  error  ( herein- 
after called  the  company)  as  a  night  watch- 
man. The  company  was  engaged  in  drying 
Inmber  and  operating  planing  mills,  its  plant 
covering  several  blocks  in  the  city  of  Chicago. 
There  were  also  on  the  premises  of  the  com- 
pany several  buildings  occupied  by  tenants,  one 
of  the  building  being  occupied  by  Anderson  & 
Sbumaker  as  a  blacksmith  shop.  Applicant's 
duties  required  him  to  watch  the  property  of 
the  company,  and  in  so  doing  to  make  the 
rounds  of  the  premises  of  the  company  and 
the  premises  of  the  respective  tenants,  includ- 
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ing  Anderson  &  Sbumaker,  every  hour.  In  so 
doing  he  was  required  to  walk  about  four 
blocks  and  was  required  to  "puir*  eleven 
"boxes"  located  in  various  parts  of  the  prem- 
ises of  the  company,  one  being  in  the  shop  of 
Anderson  &  Shumaker.  The  applicant  had 
been  employed  as  watchman  for  the  company 
about  five  years,  and  on  May  29,  1914,  went 
to  work  as  usual  about  six  o'clock  p.m.  In 
making  his  rounds,  when  he  arrived  at  the 
blacksmith  shop  he  found  three  men  there, — 
Hard,  King  and  Miller,  employees  of  Ander- 
son k  Shumak6r.  King  asked  permission  to 
leave  his  motorcycle  in  the  blacksmith  shop. 
Applicant  apparently  was  not  acquainted  with 
King  but  was  assured  by  the  other  two  that 
he  was  an  employee,  and  gave  his  consent. 
King  tossed  him  a  dime,  which  fell  to  the 
ground,  and  the  applicant  picked  it  up.  Ap- 
plicant went  on  about  his  duties,  and  in  mak- 
ing the  next  round  of  the  premises  returned 
to  the  blacksmith  shop  about  seven  o'clock. 
King  was  inside.  Applicant  again  returned 
to  the  blacksmith  shop  about  eight  o'clock. 
At  this  time  the  door  of  [558]  the  blacksmith 
shop  was  locked  and  King  was  outside  in  the 
street  or  alley  with  his  motorcycle.  Applicant 
unlocked  the  blacksmith  shop  and  went  inside 
and  hid  the  lock,  with  the  intention,  as  he 
stated,  of  changing  the  lock  or  putting  an- 
other one  on  the  door.  He  returned  to  the 
blacksmith  shop  again  about  nine  o'clock. 
King,  who  in  the  meantime  had  become  in- 
toxicated, demanded  the  lock  from  applicant, 
and  upon  applicant's  refusal  to  give  it  to  him 
struck  at  the  applicant,  who  punched  or 
struck  at  King  with  a  cane  which  he  carried 
and  broke  it.  During  the  scuffle  applicant,  in 
trying  to  get  away  through  the  door  and 
prevent  King  from  getting  the  lock,  as  he 
claimed,  caught  his  foot  on  the  sill  and  fell 
and  received  the  injuries  complained  of,  which 
consisted  of  a  fracture  of  the  neck  of  the 
thigh  bone. 

Commencing  June  6,  1914,  a  week  after  the 
accident,  the  company  paid  the  applicant  com- 
pensation at  the  rate  of  $7.50  a  week  for  a 
period  of  forty-one  weeks  and  then  refused  to 
continue  making  further  payments.  He  then 
filed  his  application  for  an  adjustment  of 
claim  with  the  Industrial  Board.  A  com- 
mittee of  arbitration  was  appointed,  as  pro- 
vided by  the  act,  which  heard  the  evidence  of 
both  parties  and  rendered  its  decision  finding 
that  the  applicant  was  entitled  to  recover 
from  the  company  $7.50  a  week  for  a  period 
of  416  weeks  and  was  entitled  to  a  pension 
of  $10  a  month  thereafter  during  life.  The 
company  filed  with  the  Industrial  Board  its 
petition  for  review  of  the  decision  of  the 
committee  on  arbitration,  alleging  that  the 
applicant  was  not  totally  disabled  or  inca- 
pacitated, that  the  alleged  injuries  did  not 
arise  out  of  the  course  of  his  employment. 
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and  that  his  present  alleged  incapacity  did 
not  result  from  the  alleged  accident.  The 
Industrial  Board  rendered  its  decision  finding 
that  both  the  parties  to  the  proceeding  were  at 
the  time  of  the  accident  operating  under  and 
subject  to  all  Ihe  terms  and  provisions  of  the 
Workmen's  Compensation  act;  that  the  acci- 
dent for  which  compensation  was  claimed 
arose  out  of  and  occurred  in  the  [559]  course 
of  the  applicant's  employment ;  that  his  wages 
for  the  purpose  of  the  proceeding  were  $16 
per  week,  and  that  he  was  then  totally  and 
permanently  disabled.  The  board  confirmed 
the  decision  of  the  committee  of  arbitration, 
except  that  it  ordered  that  after  the  expira- 
tion of  the  416  weeks,  for  which  the  applicant 
was  to  be  paid  at  the  rate  of  $7.50  a  week,  he 
should  receive  from  the  company  an  annual 
pension  of  $249.60,  payable  in  installments  of 
$20.80  per  month,  for  the  remainder  of  his 
life,  being  eight  per  cent  of  the  total  amount 
which  would  have  been  due  him  had  death 
resulted  from  the  accident.  The  company 
then  filed  a  praecipe  with  the  clerk  of  the 
circuit  court  of  Cook  county  for  a  writ  of 
oertiorofi  to  the  Industrial  Board,  which  was 
issued  and  served  upon  the  secretary  of  the 
board.  On  July  8,  1916,  the  court  entered  a 
judgment  approving  and  confirming  the  find- 
ing of  the  Industrial  Board  and  certified  that 
the  cause  was  one  proper  to  be  reviewed  by 
the  Supreme  Court,  and  the  company  sued 
out  this  writ  of  error. 

Two  points  are  raised  in  the  briefs:  (1) 
The  injury  the  applicant  received  did  not 
arise  out  of  and  in  the  course  of  his  employ- 
ment in  a  business  oc  enterprise  under  the 
Workmen's  Compensation  act;  (2)  the  Injury 
of  the  applicant  did  not  arise  out  of  the 
course  of  his  employment. 

It  appears  that  the  company  had  never 
elected  to  come  under  the  provisions  of  the 
Workmen's  Compensation  act  and  would  not 
be  subject  to  its  provisions  unless  the  com- 
pany was  engaged  in  one  of  the  occupations 
or  businesses  enumerated  in  paragraph  (&) 
of  section  3  of  the  act.  (Laws  of  1913,  p. 
339.)  It  is  conceded  by  counsel  for  the  com- 
pany that  the  business  of  the  company  in 
operating  drying  kilns  and  a  planing  mill  is 
one  of  the  occupations  which  would  involun- 
tarily come  under  the  act,  and  aa  we  under- 
ftand  the  argument  of  counsel  there  is  no 
question  that  one  of  the  employees  engaged  in 
the  planing  mill,  for  example,  would  be  en- 
titled to  recover  compensation  under  the  act 
in  [560]  case  of  injury.  The  claim  is  that  the 
duties  of  employment  of  the  applicant  in  this 
case  are  not  of  such  a  nature  as  to  entitle  him 
to  compensation  under  the  act  in  ease  of  an 
injury.  Under  the  holding  of  this  court  in 
the  recent  case  of  Vaughan's  -Seed  Store  v. 
Simonini,  275  111.  477,  114  X.  E.  163,  the  mere 
fact  that  an  employer  is  engaged  in  some 
occupation  or  business  which  might  be  under 


the  act  does  not  entitle  a  person  working  for 
the  employer  to  recover  compensation  for  in- 
juries where  he  is  injured  in  the  course  of  his 
employment  in  another  business  conducted 
by  the  employer  or  in  some  employment  re- 
mote from  and  having' no  connection  with  the 
hazardous  occupation.  As  to  whether  the  em- 
ployee claiming  compensation  for  injuries  un- 
der the  act  is  engaged  in  a  line  of  employment 
that  entitles  him  to  such  compensation  de- 
pends to  some  extent  on  the  particular  facts 
of  each  individual  case.  In  Suburban  Ice  Co. 
T.  Industrial  Board,  274  III.  630,  113  N.  E. 
979,  where  a  teamster  was  in  the  employ  of  a 
concern  engaged  in  making  ice  and  in  deliver- 
ing ice  and  fuel  and  whose  duty  it 'was  to 
handle  ice  and  coal  and  care  for  the  horses 
used  by  tlie  company  on  premises  adjacent  to 
the  ice  plant,  it  was  held  that  his  duties  were 
of  such  a  nature  and  so  related  to  and  con- 
nected with  the  occupation  of  the  company 
as  to  bring  both  employer  and  employee  with- 
in the  provisions  of  the  workmen's  compens- 
sation  act. 

It  is  stated  by  counsel  for  the  company  in 
the  argument  that  "if  a  watchman,  being  en- 
gaged in  protecting  the  property  of  his  em- 
ployer from  thieves,  is  injured  no  one  would 
contend  the  injury  did  not  arise  out  of  the 
employment."  It  seems  to  be  conceded  by 
counsel  for  the  company  that  the  duties  of  the 
applicant  required  him,  among  other  things  at 
least,  to  guard  the  property  of  the  company 
against  fires  and  trespassers.  Such  an  em- 
ployment is  not  without  its  hazards  and  dan- 
gers. It  must  be  assumed  that  the  duties  of 
the  applicant  were  necessary  to  the  protection 
of  the  company's  property  or  he  would  not 
have  been  employed  [561]  for  that  purpose, 
and  in  such  employment  he  would  run  the 
risk  of  being  subject  to  assault  and  injury 
in  protecting  the  property  of  the  company, — 
and  that  was,  in  fact,  what  happened  in  this 
case  according  to  the  finding  of  the  Industrial 
Board.  In  the  case  of  Anderson  v.  Balfour 
[1910]  2  Ir.  R.  497,  a  game-keeper  was  at- 
tacked by  poachers  and  wounded.  It  was 
held  that  he  was  entitled  to  recover  under 
the  Workmen's  Compensation  act  of  Great 
Britain,  from  which  the  Illinms  act  was  tak- 
en. In  the  case  of  Nisbet  v.  Bayne  [1910] 
2  K.  B.  (Eng.)  689,  Nisbet  was  employed  as 
a  cashier,  and  in  the  performance  of  his 
duties,  while  carrying  a  large  sum  of  money 
and  going  by  train  to  his  employer's  colliery, 
was  shot  and  killed.  The  court  held  that 
the  risk  of  being  attacked  by  reason  of  carry- 
ing large  sums  of  money  was  incidental  to  his 
employment  and  that  the  murder  was  an  acci- 
dent which  arose  out  of  his  employment  To 
the  same  effect  is  ChalKs  ▼.  London,  etc  R- 
Co.  [1905]  2  K.  B.  (Eng.)   164. 

A  number  of  cases  are  cited  by  counsel  for 
the  company.  Without  commenting  upon 
them,  it  is  sufficient  to  say  that  it  was  held 
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by  the  court  in  each  of  those  cases  that  the 
employee  was  not  entitled  to  recover  compen- 
sation for  the  reason  that  the  injuries  com- 
plained of  did  not  arise  out  of  and  in  the 
course  of  his  employment  but  by  reason  of 
something  that  happened  outside  such  em- 
ployment. In  this  case  the  Industrial  Board 
found  to  the  contrary,  and,  as  above  pointed 
out,  the  facts  and  circumstances  under  which 
the  action  arose  seem  to  entirely  justify  the 
conclusion  arrived  at  by  the  board  that  the 
applicant,  as  a  watchman  and  in  the  course 
of  his  employment  as  such  watchman,  was 
injured  while  performing  the  duties  as  such 
for  the  company. 

The  second  point  urged  for  reversal,  that 
the  injury  to  the  applicant  did  not  arise  out 
of  and  in  the  scope  of  his  employment,  is 
based  upon  the  assumption  that  the  appli- 
cant received  his  injury  by  reason  of  doing 
something  outside  of  the  scope  of  his  employ- 
ment,— ^that  is,  undertaking  [562]  to  watch 
the  motorcycle  of  King  and  that  King  gave 
bim  a  dime  for  so  doing.    Whether  the  appli- 
cant was  injured  by  reason  of  guarding  his 
employer's  property  as  he  was  hired  to  do 
and  which  injury  would  be  one  arising  out  of 
or  in  the  scope  of  his  employment,  or  was 
injured  by  reason  of  having  undertaken  to 
guard  the  motorcycle  of  King,   which  was 
something  outside  of  his  employment,  was  a 
question  of  fact  to  be  determined  from  the 
evidence  by  the  Industrial  Board.    If  there  is 
competent  or  legal  evidence  to  support  the 
decision  of  the  board   it  is  not  within  the 
province  of  the  court  to  pass  upon  its  weight 
or  sufficiency.      ( Parker- Washington    Co.   v. 
Industrial  Board,  274  111.  4M,  113  N.  E.  976; 
Armour  v.   Industrial   Board,   273   111.    590, 
113  N.  E.  138.)     If  the  applicant  had  under- 
taken to*  watch  the  motorcycle  for  the  owner 
thereof  and  had  received  his  injuries  in  at- 
tempting to  prevent  someone  from  stealing 
it,  or  otherwise  because  of  his  undertaking 
to  watch  the  motorcycle,  a  diiTerent  question 
would  arise.    But  such  is  not  the  case.    There 
was  evidence  to  sustain  the  finding  of  the  In- 
dustrial  Board,  which  was,   ih   effect,   that 
even  though   the   applicant  had    agreed    to 
watch  King's  motorcycle  and  such  agreement 
was  outside  the  scope  of  applicant's  employ- 
ment, such  agreement  had  terminated  at  the 
time  the  accident  occurred,  as  the  testimony 
showed  conclusively  that  King  had  taken  the 
motorcycle  from  the  blacksmith  shop  and  had 
it  out  in  the  street  at  the  time  of  the  accident, 
and  that  the  alleged  understanding  between 
applicant  and  King  with  reference  to  watching 
the  motorcycle  had  no  bearing  upon  the  case, 
and  that  the  altercation  between  King  and  the 
applicant   in   which    applicant   was   injured 
came  about  by  reason  of  applicant  becoming 
suspicious  of  the  movements  of  King  and  tak- 
ing measures  to  keep  him  out  of  the  black- 
smith shop. 
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For  the  reasons  given,  the  judgment  of  the 
circuit  court  will  be  affirmed. 
Judgment  affirmed. 
Cooke,  J.,  dissenting. 
Rehearing  denied  February  9,  1917* 


NOTE. 

Revieiv    of    Facta    on    Appeal    nndei* 
Workmen's   Compensation   Act. 

Introductory,  647. 
General  Rule,  647. 
Application  of  Rule: 

Injury  Arising  Out  of  or  in  Course  of 
Employment,  650. 

Proximate  Cause,  -651. 

Wilful  Misconduct,  652. 

Incapacity,  654.  • 

Dependency,  654. 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  passing  on  the  right  of  an  ap- 
pellate court  to  review  findings  of  fact  in 
a  case  arising  under  a  workmen's  compensa- 
tion act.  For  a  discussion  of  the  earlier  cases 
on  this  subject,  see  the  note  to  In  re  Buck- 
ley, Ann.  Cas.  1916B  474. 

General  Rule, 

It  is  generally  held  that  findings  of  fact 
by  a  board  or  commission  on  a  claim  under 
a  workmen's  compensation  act  are  conclu- 
sive: and  the  appellate  court  will  not  review 
such  findings  of  fact  except  to  determine 
whether  there  is  any  evidence  to  support  the 
award.  It  may  reverse  an  award  if  there  is 
an  absence  of  any  evidence  to  support  it,  but 
it  is  not  a  trier  of  facts. 

En^ratid.— Lakey  v.  Blair  [1917]  W.  C.  & 
Ins.  Rep.  78. 

California. — ^Western  Metal  Supply  Co.  v. 
Pillabury,  172  Cal.  407,  Ann.  Cas.  1917E  890, 
156  Pac.  491 ;  Southwestern  Surety  Ins.  Co.  v. 
Pillsbury,  172  Cal.  768,  158  Pac.  762;  West- 
ern Indemnity  Co.  v.  Pillsbury,  172  Cal.  807, 
159  Pac.  721;  Frankfort  General  Ins.  Co.  v. 
V.  Pillsbury,  173  Cal.  56,  169  Pac.  150:  West- 
ern Grain]!  etc.  Products  Co.  v.  Pillsbury, 
173  Cal.  135,  159  Pac.  423;  Donlon  v. 
Industrial  Ace.  Commission,  173  Cal.  260, 
159  Pac.  715;  Kirkpatrick  v.  Industrial  Ace. 
Commission,  31  Cal.  App.  668,  361  Pac.  274; 
North  Pac.  Steamship  Co.  v.  Industrial  Ace. 
Commission,  163  Pac.  910;  Richmond  Dredg- 
ing Co.  V.  industrial  Ace.  Commission,  164 
Pac.  407;  Santa  v.  Industrial  Ace.  Commis- 
sion, 165  Pac.  689;  McDonagh  v.  Industrial 
Ace.  Commission,  166  Pac.  1024;  Easton  v. 
Industrial  Ace.  Commission,  167  Pac.  288; 
Gray  v.  Industrial  Ace.  Commission,  168  Pac. 
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702;  Massachusetts  Bonding,  etc.  Go.  y.  In- 
dustrial Ace.  Commission,  168  Pac.  1060.  See 
also  Northwestern  Pac.  R.  Co.  v.  Industrial 
Ace.  Commission,  173  Cal.  652,  101  Pac  123. 

Connecticut. — Swanson  v.  Latham,  92  Conn. 
87,  101  Atl.  492;  Osterhout  v.  Latham,  92 
Conn.   91,   101   Atl.   494. 

Jllinoia, — ^Armour  v.  Industrial  Board,  273 
III.  590,  113  N.  E.  l38;  Victor  Chemical 
Works  V.  Industrial  Board,  274  111.  11,  113 
N,  E.  173;  Munn  v.  Industrial  Board,  274 
111.  70,  113  N.  E.  110;  Chicago,  etc.  R.  Co. 
V.  Industrial  Board,  274  111.  336,  113  N.  E. 
629;  Parker- Washington  Co.  v.  Industrial 
Board,  274  111.  498,  113  N.  E.  976;  Suburban 
Ice  Co.  V.  Industrial  Board,  274  111.  630,  113 
N.  E.  979;  Bloomington,  etc.  R.  Co.  v.  Indus- 
trial Board,  276  Hi.  454,  114  N.  E.  939;  De- 
catur Ry.  etc.  Co.  v.  Industrial  Board,  276 
111.  472,  114  N.  E.  915;  Kerens-Donnewald 
Coal  Co.  V.  Industrial  Board,  277  111.  35,  115 
N.  E.  225;  Commonwealth  Edison  Co.  v.  In- 
dustrial Board,  277  111.  74,  115  N.  E.  158; 
Illinois  Midland  Coal  Co.  v.  Industrial  Board, 
277  111.  333,  115  N.  E.  627;  Forschner  v. 
Industrial  Board,  278  111.  99,  115  N.  E.  912; 
Eugene  Dietzen  Co.  t.  Industrial  Board,  279 
111.  11,  116  N.  E.  684;  Squire-Dingee  Co.  v. 
Industrial  Board,  281  111.  359, 117  N.  E.  1081. 
And  see  the  reported  case.  See  also  Hoch- 
speier  v.  Industrial  Board,  278  111.  623,  116 
N.  E.  121;  Stubbs  v.  Industrial  Board,  280 
111.  208,  117  N.  E.  419. 

Indiwna. — Columbia  School  Supply  Co.  t. 
LewiS;  115  N.  E.  103;  Interstate  Iron,  etc.  Co. 
V.  Szot,  115  N.  E.  599;  Columbia  School  Sup- 
ply Co.  V.  Lewis,  116  N.  E.  1;  In  re  Myers,  116 
N.  £.  314;  BIoomington-Bedford  Stone  Co.  v. 
Phillips,  116  N.  E.  850;  Meehan  v.  Edward 
Valve,  etc.  Co.  117  N.  E.  265;  In  re  McCaskey, 
117  N.  E.  268;  Waterman  v.  Riehl,  117  N.  E. 
272;  United  Paperboard  Co.  v.  Lewis,  117 
K.  E.  276;  Indianapolis  Abattoir  Co.  v.  Cole- 
man, 117  N.  E.  502;  Bimel  Spoke,  etc.  Co.  r. 
Loper,  117  N.  E.  527;  Haskell,  etc.  Car  Co. 
V.  Brown,  117  N.  E.  555 ;  Kenwood  Bridge  Co. 
V.  Stanley,  117  N.  E.  667;  Zeitlow  v.  Smock, 
117  N.  E.  665;  Sugar  Val.  Coal  Co.  v.  Drake, 
117  N.  E.  937 ;  Walker  v.  Chicago,  etc.  R.  Co. 
117  N.  E.  969. 

loioa, — Des  Moines  Union  R.  Co.  v.  Funk, 
164  N.  W.  648. 

M<is8achuaettB, — ^Kenney's  Case,  222  Mass. 
401,  111  N.  E.  47 ;  Newman's  Case,  222  Mass. 
663,  111  N.  E.  359,  L.R.A.1916C  1146;  Von 
Ette's  Case,  223  Mass.  56,  111  N.  E.  696, 
L.R.A.1916D  641;  Lemieux's  Case,  223  Mass. 
346,  111  N.  E.  782;  Crowley's  Case,  223  Mass. 
288,  111  N.  E.  786;  Fierro's  Case,  223  Mass. 
378,  111  N.  £.  957;  Sanderson's  Case,  224 
Mass.  558,  113  N.  E.  355;  Moore's  Case,  226 
Mass.  258,  114  N.  E.  204;  Cox's  Case,  225 
Mass.  220,  114  N.  E.  281;  Gorski's  Case, 
227  Mass.  456,  116  N.  £.  811 ;  In  re  Uzzio,  117 


N.  E.  349.  See  also  McManaman's  Case.  224 
Mass.  554,  113  N.  £.  287. 

Michigan, — ^Papinaw  v.  Grand  Trunk  R. 
Co.  189  Mich.  441,  165  N.  W.  545 ;  Deem  t. 
Kalamazoo  Paper  Co.  189  Mich.  655,  1J5  N. 
W.  584;  Biechoff  v.  American  Car,  etc.  Co. 
190  Mich.  229,  157  N.  W.  34;  Lindsteadt  t. 
Louis  Sands  Salt,  etc.  Co.  190  Mich.  451,  157 
N.  W.  64;  La  Veck  v   Parke,  190  Mich.  604. 

157  N.  W.  72,  L.R.A.1916D  1277 ;  Kennelly  ▼. 
Steams  Salt,  etc.  Co.  190  Mich.  628, 157  N.*  W. 
378;  Bell  v.  Hayes-Ionia  Co.  192  Mich.  90, 

158  N.  W.  179;  Ramlow  y.  Moon  Lake  Ice  Co. 
192  Mich.  606,  158  N.  W.  1027,  L.R.A.191GF 
966;  Shafer  v.  Parke,  192  Mich.  677,  159  X. 
W.  304;  Daich  v.  Studebaker  Corp.  161  N.  \V. 
027 ;  Van  Gorder  v.  Packard  Motorcar  Co.  162 
N.  W.  107,  L.R.A.1917E  522;  Vogelev  v.  De- 
troit Lumber  Co.  162  N.  W.  975;  Miller  t. 
Acme  White  Lead,  etc.  Works,  164  N.  W.  432; 
Meyers  v.  Michigan  Cent.  R.  Co.  165  N.  W. 
703;  Riley  v.  Mason-Motor  Co.  165  N.  \V. 
745.  See  also  Foley  v.  Detroit  United  Ry. 
190  Mich.  607,  167  N.  W.  45. 

Ifeu)  Jersey. — Foley  v.  Home  Rubber  Co.  89 
N.  J.  L,  474,  99  Atl.  624 ;  Sessler  v.  Peter,  89 
N.  J.  L.  722,  98  Atl.  834 ;  Nevich  ▼.  Delaware, 
etc.  R.  Co.  100  Atl.  234,  L.R.A.1917E  847. 

^ew  York. — Dale  v.  Saunders,  218  X.  Y.  59, 
112  N.  E.  671,  affirming  171  App.  Div.  528, 
157  N.  Y.  S.  1062;  Heitz  v.  Ruppert,  218  N.  Y. 
148,  112  N.  E.  750,  L.R.A.1917A  344;  Glatzl 
V.   Stumpp,  220  N.  Y.  71,  114  N.   E.*1053. 
reversing  174  App.  Div.  901,  159  N.  Y.  S. 
115;      Kingsley     v.     Donovan,      169     App. 
Div.     828,     155     N.     Y.     S.     801;     Rhyner 
V.  Hueber  Bldg.  Co.  171  App.  Div.  56,  156 
N.  Y.  S.  903;  Collins  v.  Brooklyn  Union  Gas. 
Co.  171  App.  Div.  381,  156  N.  Y.  S.  957:  Tirre 
V.  Bush  terminal  Co.  172  App.  Div.  386,  15S 
N.  Y.  S.  888;  Marinaccio  v.  Flinn-O'Rourke 
Co.   172  App.  Div.  378,  158  N.  Y.  S.  715: 
Uhl  v.  Guarantee  Constr.  Co,  174  App.  Div. 
671, 161  N.  Y.  S.  659;  Marhoffer  v.  Marhoflfer, 
175  App.  Div.  52,  161  N.  Y.  S.  527;  Fowler  v. 
Risedorph  Bottling  Co.  176  App.  Div.  224, 161 
N.  Y.  S.  635 ;  Boscarino  ▼.  Carfagno,  175  App. 
Div.  286,  161  N.  Y.  S.  562,  order  reversed 
220  N.  Y.  323,  115  N..  E.  710;  Prokopiak  v. 
Buffalo  Gas  Co.  176  App.  Div.  128,  162  X. 
Y.  S.  288;  Fleming  v.  Robert  Gair  Co.  176 
App.  Div.  23,  162  N.  Y.  S.  298;  SulUvan  v. 
Preston,  177  App.  Div.  110,  163  N.  Y.  S.  692; 
Lindquest  v.  Holler,  178  App.  Div.  317, 164  X. 
Y.  S.  906;  La  Fleur  v.  Wood,  178  App.  Div. 
397,  164  N.  Y.  S.  910;  Van  Keuren  v.  Divine, 
179  App.  Div.  609,  165  N.  Y.  S,  1049;  Bylow 
V.   St.  Regis  Paper  Co.   166  N.   Y.  S.  874; 
Walsh  V.  F.  W.  Woolworth  Co.  167  N.  Y.  S. 
394;    Benjamin  v.  Rosenberg,  167  N.  Y.  S. 
660.    See  also  Cunningham  v.  Buffalo  Copper, 
etc.  Rolling  Mills,  155  N.  Y.  8.  797. 

Pennsylvania, — ^Poluskiewics  v.  Philadel- 
phia, etc.  Coal,  etc.  Co.  267  Pa.  St  305,  101 
Atl.  638. 
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Vermont, — ^Packett  v.  Moretown  Creamery 
Co.  99  Atl.  038. 

West  Virginia, — See  Poecardi  v.  State  Com- 
pensation Com'r,  91  S.  £.  663. 

Wisoonsw. — Johnstad  ▼.  Lake  Superior  Ter- 
minal, etc.  R.  Co.  165  Wis.  499,  162  N.  W. 
659;  William  Rahr  Sons  Co.  y.  Industrial 
Commission,  163  N.  W.  169;  Wasau  Lumber 
Co.  T.  Industrial  Commission,  164  N.  W.  886. 
See  also  Lesh  v.  Illinois  Steel  Co.  163  Wis. 
124,  157  N.  W.  639,  L.ILA.1916E  106. 

Thus  it  was  said  in  Massachusetts  Bonding, 
etc.  Co.  T.  Industrial  Ace.  Commission  (Cal.) 
168  Pac.  1050,  that  an  award  may  be  reviewed 
and  annulled  if  the  commission  exceeded  its 
powers  in  making  it  or  if  it  was  procured 
by  fraud,  or  if  it  is  unreasonable,  or  if  the 
findings  of  facts  on  which  it  was  made  do  not 
support  it,  but  on  no  other  grounds.  It 
should  not  be  set  aside  for  errors  of  pro- 
cedure only  or  for  insufficiency  of  the  evi- 
dence, where  there  is  substantial  evidence  to 
support  the  findings. 

So  it  was  said  in  Swanson  v.  Latham,  92 
Conn.  87,  101  Atl.  492:  "The  trial  court 
does  not  retry  the  facts.  It  decides  the  appeal 
upon  the  findings  as  made  by  the  commission- 
er, unless  the  appeal  assigns  as  error  the  find- 
ing or  omission  to  find  any  facts,  and  the  court 
finds  that  facts  have  been  found  or  omitted, 
which,  if  found,  in  accordance  with  the  evi- 
dence, would  affect  the  result.  The  right  of 
the  trial  court  to  correct  the  finding  of  the 
commissioner  is  similar  to  that  exercised 
by  us  upon  a  proper  appeal  over  the  finding 
of  a  trial  court.  And  our  authority  upon 
appeal  from  the  decision  of  the  trial  court, 
or  upon  a  reservation  in  a  compensation  case, 
does  not  difTer  from  that  exercised  by  us  in 
the  ordinary  appeal  for  errors  in  the  finding 
of  the  trial  court." 

Similarly  it  was  said  in  Sanderson's  Case, 
224  Mass.  558,  113  N.  E.  355 :  "The  industrial 
accident  board  have  found  that  the  injury 
arose  out  of  the  employment  and  it  is  ex- 
pressly provided  by  section  11,  part  III,  of 
the  act  as  amended  by  St.  1912,  §  14,  that  the 
decree  entered  in  the  superior  court  'shall 
have  the  same  effect  and  all  proceedings  in 
relation  thereto  shall  thereafter  be  the  same 
as  though  rendered  in  a  suit  duly  determined 
by  said  court'  except  that  there  shall  be  no 
appeal  upon  findings  of  fact.  The  findings 
of  fact  made  by  the  •industrial  accident  board 
are  equally  conclusive  with  the  findings  of  a 
judge,  or  the  verdict  of  a  jury,  and  are  not 
to  be  set  aside  if  there  is  any  evidence  to  sup- 
port them.  Pigeon's  Case^  216  Mass.  51,  Ann. 
Cas.  1915A  737,  102  N.  E.  932.  The  industrial 
accident  board  in  the  determination  of  ques- 
tions of  fact  is  permitted  to  draw  such  in- 
ferences from  the  evidence  and  all  the  eircum- 
Btances  as  a  reasonable  man  could  draw,  but 
its  findings  cannot  properly  be  based  merely 
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upon  conjecture  or  speculation."  See  to  the 
same  effect  Haskell,  etc.  Car  Co.  v.  Brown 
(Ind.)  117  N.  E.  565. 

In  Rhyner  v.  Hueber  Bldg.  Co.  171  App.  Div. 
56,  156  N.  Y.  S.  903,  the  court  said:  "The 
appellant  contenda  that  the  method  of  com- 
puting the  deceased's  wages  was  incorrect. 
We  think  the  conclusion  reached  by  the  com- 
mission was  correctly  worked  out.  Of  course, 
we  are  unable  to  say  what  mental  processes 
the  conmiission  employed  in  arriving  at  the 
figures  given  in  their  decision;  but  it  seems 
to  us  that,  under  the  evidence,  the  figures 
given  might,  very  properly,  have  been  the 
result  of  the  method  of  computation  pointed 
out  in  subdivision  3  of  section  14.  But  here 
again  a  finding  of  fact,  based  upon  evidence,  is 
presented  to  us,  and  we  are  powerless  to  criti- 
cise, modify,  or  revoke.  It  is  not  well  for 
this  court  to  fall  into  the  habit  of  discussing 
the  facts,  even  for  the  purpose  of  showing 
that  the  findings  of  fact  are  reasonable  and 
meet  with  our  approbation.  We  cannot,  ex- 
cept by  usurpation,  invade  the  realm  of  facts, 
for  it  was  the  clear  intent  of  the  legislature 
that  'the  decision  of  the  commission  shall  be 
final  as  to  all  questions  of  fact.'  Of  course, 
if  there  are  no  facts,  and  the  decision  is  arbi- 
trary, unfair,  and  unreasonable,  a  question  of 
law  arises,  and  we  may  right  the  wrong. 
Gardner  v.  Horseheads  Constr.  Co.  171  App. 
Div.  66,  156  N.  Y.  S.  899,  handed  down  here- 
with. But  it  is  wholly  improbable  that  the 
commission  will  make  any  such  decision.  The 
commission  is  the  sole  judge  and  the  'final' 
judge  of  the  facte,  and  this  court  is  not  only 
forbidden  to  trespass  upon  the  jurisdiction  of 
the  commission  in  this  field,  but,  by  section  20 
of  the  act,  it  is  circumscribed,  even,  in  its 
review  of  questions  of  law.  It  was  the  pur- 
pose of  the  legislature  to  create  a  tribunal 
to  do  rough  justice—speedy,  summary,  in- 
formal, untechnical.  With  this  scheme  of  the 
legislature  we  must  not  interfere;  for,  if  we 
trench  in  the  slightest  degree  upon  the  prerog- 
atives of  the  commission,  one  encroachment 
will  breed  another,  until  finally  simplicity 
will  give  way  to  complexity,  and  informality 
to  technicality." 

In  Parker- Washington  Co.  ▼.  Industrial 
Board,  274  111.  498,  113  N.  E.  976,  it  was 
said: /'The  industrial  board  held,  in  effect,  in 
its  finding,  that  plaintiff  in  error  was  paving 
certain  streets,  for  which  the  crushed  stone 
was  being  hauled  for  a  foundation.  The  con- 
tract which  plaintiff  in  error  entered  into 
with  the  Bessmer  Teaming  Company  for  this, 
hauling  stated,  in  terms,  that  the  Parker- 
Washington  Company  had  a  contract  for  pav- 
ing those  streets.  Paragraph  (f)  of  section 
19  of  the  workmen *6  compensation  act  makes 
the  decision  of  the  industrial  board,  if  it  acts 
within  its  powers,  in  the  absence  of  fraud, 
conclusive  upon  the  courts.    The  circuit  court 
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and  the  supreme  court,  in  reviewing  a  pro- 
ceeding of  this  kind,  can  only  review  ques- 
tions of  law.  Whether  legal  evidence  is  of- 
fered to  support  the  decision  of  the  board, 
where  such  evidence  is  properly  preserved  for 
i-eview  here,  is  a  question  of  law,  but  if  there 
is  competent  or  legal  evidence  to  support  the 
decision  of  the  board,  it  is  not  within  the 
province  of  the  courts  to  pass  upon  its 
weight  or  sufficiency.  Munn  v.  Industrial 
Board,  274  111.  70,  113  N.  E.  110;  Victor 
Chemical  Works  v.  Industrial  Board,  274  111. 
11,  113  N.  E.  173.  As  there  was  evidence  in 
this  record  justifying  the  finding  of  the 
industrial  board  that  the  plaintiff  in  error 
was  engaged  in  construction  work,  even 
though  this  evidence  was  controverted,  we 
cannot  inquire  into  this  question  of  fact." 

If  the  facts  proven  are  capable  aa  a  nuitter 
of  law  of  sustaining  the  inferences  of  fact 
drawn  from  them  by  the  board,  its  findings 
are  conclusive,  in  the  absence  of  fraud,  and 
an  appellate  court  is  not  at  liberty  to  inter- 
fere with  them.  This  is  but  an  application  to 
workmen's  compensation  cases  of  the  com- 
prehensive and  fundamental  principle  univer- 
sal in  courts  of  law,  that  whether  there  is  any 
competent  evidence  is  for  the  court  to  deter- 
mine, but  whether  the  evidence  is  sufficient 
is  a  question  for  the  jury;  the  function  of  the 
board  being  in  that  respect  those  of  a  jury 
in  actions  at  law.  Papinaw  v.  Grand  Trunk 
R.  Co.  189  Mich.  441,  155  N.  W.  545. 

The  commission  cannot  act  arbitrarily  on 
the  information  it  receives,  or  In  direct  vio- 
lation of  the  conceded  facts.  Its  duty  is  to 
base  its  determination  on  the  facts  of  the  case 
and  the  reasonable  inference  to  be  drawn  from 
the  general  situation.  When  its  findings  are 
without  evidence,  and  in  direct  conflict  with 
the  undisputed  facts,  and  all  reasonable  infer- 
ences which  may  be  drawn  from  them,  its 
determination  mav  be  reversed  as  an  ertor  of 
law.  Gardner  v.  Horseheads  Constr.  Co.  171 
App.  Div.  66,  166  N.  Y.  S.  899.  And  see  Car- 
rol V.  Knickerbockffl-  Ice  Co.  218  N.  Y.  435, 118 
N.  E.  507,  reversing  169  App.  Div.  460,  155 
N.  Y.  S.  1 ;  Matter  of  Saxon,  221  N.  Y.  179, 
116  N.  E.  983.  While  a  finding  of  facts  by  the 
board  will  stand  if  there  is  anv  evidence  on 
which  it  can  rest,  it  must  be  founded  on 
evidence  and  cannot  rest  on  surmise,  conjec- 
ture or  speculation.  Crorski's  Case,  227  Mass. 
456,  116  N.  E.  811. 

While  the  findings  of  fact  are  conclusive 
and  cannot  be  reviewed  on  appeal,  the  legal 
conclusions  of  the  board  based  on  their  find- 
ings are  subject  to  the  supervision  of  the  ap- 
pellate court.  Eugene  Dietzen  Co.  v.  Indus- 
trial Board,  279  111.  11,  116  N.  E.  684. 

The  question  when  an  injury  occurred,  like 
any  other  question  of  influence  in  determining 
whether  a  claim  should  be  allowed  by  the 
industrial  board,  is,  ordinarily,  a  question  of 


fact  to  be  determined  by  the  board  from  aU 
the  evidence  before  it,  and  its  determination 
thereof,  where  it  has  any  evidence  for  its  sup- 
port, will  be  conclusive  on  the  appellate  court. 
In  re  McCaskey  (Ind.)   117  N.  £.  268. 

The  fact  that  other  persons  testified  differ- 
ently from  the  claimant  does  not  authorize 
int^ference  with  the  decision  of  the  board. 
Bloomington,  etc.  B.  Co.  v.  Industrial  Board, 
276  III.  454,  114  N.  £.  939.  The  credibility 
of  a  witness  is  a  question  of  fact  and  rests 
with  the  commission  and  is  beyond  the  ap- 
pellate court  to  review.  Benjamin  v.  Kosen- 
berg,  167  N.  Y.  S.  650. 

The  office  of  the  writ  of  certiorari  is  to 
bring  before  the  circuit  court  for  review  the 
decision  of  the  industrial  board  on  questions 
of  law  only.  Forschner  v.  Industrial  Board, 
278  III.  99,  115  N.  £.  912. 

ApplicaUon  of  Rule. 

Injubt  Arising  Out  op  ob  in  Course  of 

Employment. 

If  there  is  competent  evidence  in  the  record 
which  standing  alone  fairly  tends  to  prove 
that  the  accident  arose  out  of  and  in  the  course 
of  employment,  a  reviewing  court  may  not 
question  its  sufficient^,  but  whether  there  is 
any  evidence  in  the  record  which  fairly  tends 
to  establish  that  fact  is  a  question  of  law 
for  the  determination  of  the  court.  Northern 
Illinois  Light,  etc.  Co.  v.  Industrial  Board 
(III.)  117  N.  E.  95. 

The  question  whether  an  accident  arose  out 
of  the  claimant's  employment  is  practically 
eliminated  by  the  rule  of  law  which  prevents 
the  appellate  court  from  Weighing  the  evi- 
dence and  compels  it  to  affirm  the  award  of  the 
industrial  board,  unless  it  can  say  that  the 
board  had  no  evidence,  either  direct  or  circum- 
stantial, furnishing  any  ground  on  which  a 
reasonable  mind  might  predicate  the  inference 
drawn  by  the  board.  Haskell,  etc.  Car  Co.  v. 
Brown  (Ind.)  117  N.  £.  555.  The  finding  of 
the  industrial  accident  board  that  the  death  of 
an  employee  resulted  from  an  injury  arising 
out  of  and  in  the  course  of  his  employment 
is,  as  in  the  analogous  case  of  the  verdict  of 
a  jury  or  the  finding  by  a  court  in  an  action 
at  law,  conclusive ;  and  the  conclusion  may  be 
reached  not  only  by  direct  evidence  of  fact^ 
but  by  reasonable  inferenpes  from  them.  In  re 
Uzzio  (Mass.)  117  N.  £.  349.  And  see  San- 
derson's Case,  224  Mass.  658,  118  N.  E.  355. 

The  powers  of  the  appellate  court  to  review 
are  limited  to  a  determination  from  the  facts 
recited  in  the  decision  of  the  industrial  board, 
whether  that  body  acted  within  its  powers  in 
making  the  award.  If  the  injury  which 
caused  the  employee's  death  arose  out  of  and 
in  the  course  of  liis  employ  men  t>  then  the 
board  acted  within  its  powers,  and  if  no  fraud 
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U  alleged,  its  decision  is  conclusive  upon  the 
circuit  court  and  this  court.  Munn  v.  In- 
dustrial Board,  274  111.  70,  113  N.  E.  110. 
In  that  ease  the  facts  on  which  the  board 
baaed  its  conclusion  were  stated  by  the  court 
^  follows:  "It  was  the  duty  of  the  deceased 
to  operate  the  elevator,  fire  the  boilers  that 
were  in  operation  in  the  building,  and  keep 
the  hall  and  stairways  swept  and  clean.  His 
work  was  to  begin  at  7  o'clock  in  the  morning 
and  ended  in  the  afternoon  at  6  o'clock.  One 
of  the  tenants  in  the  building  in  which  the 
deceased  was  aaiployed  was  the  Standard  Film 
Exchange,  who  in  the  conduct  of  its  business 
accumulated  large  amounts  of  what  is  known 
as  'film  scraps.'  These  film  scraps  were  put 
in  bags  by  the  film  company  and  set  outside 
of  the  door  and  the  deceased  was  in  the  habit 
of  taking  them  away.  .  .  .  On  or  about 
7  o'clock  in  the  evening,  the  10th  of  November, 
1914,  Casparson  was  seen  in  the  basement  of 
the  building  attempting  to  extinguish  a  fire 
in  the  coal  in  and  about  the  boiler  and  engine 
room.  In  this  attempt  he  became  suffocated 
by  the  fumes  or  smoke  from  a  fire  in  the 
boiler  room,  collapsed,  and  fell  on  the  fioor. 
He  was  carried  out,  and  in  a  short  time  was 
restored  and  went  back  into  the  boiler  roem 
and  adjusted  and  moved  some  boxes  in.  which 
there  were  possibly  some  film  scraps.  Bags 
of  film  scraps  were  found  at  various  places 
in  and  about  the  basement  of  the  building  the 
next  day  after  the  fire,  some  of  which,  from 
appearances  in  the  room,  may  have  been  taken 
from  the  boiler  room  after  the  fire.  The  de- 
ceased said  to  some  witnesses  who  testified  in 
the  case,  in  substance,  that  someone  had  set 
fire. to  the  film  scraps  and  that  he  must. get 
what  remained  out  of  the  rooms  or  he  would 
possibly  lose  his  job.  The  deceased  returned 
to  his  home  and  died  early  the  next  morning 
from  the  inhaling  of  poisonous  gases  or  from 
sufi^ocation,  the  result  of  the  fire  in  the  boiler 
room."  In  deciding  that  the  findings  of  the 
board  were  not  inconsistent  with  the  facts,  it 
was  said:  "The  recital  of  facts  states  that 
about  7  o'clock  in  the  evening  Casparson  was 
Been  in  the  basement  'attempting  to  extin- 
guish a  fire  in  the  coal'  in  the  engine  and 
boiler  room,  and  all  he  did  after  he  entered 
the  boiler  room  the  second  time  was  to 
adjust  and  move  some  boxes,  'in  which  there 
were  possibly  some  film  scraps,'  but  nowhere 
is  there  any  finding  that  the  fire  originated  in 
or  was  caused  by  film  scraps,  much  less  in 
the  film  scraps  brought  into  the  room  by  Cas- 
parson in  his  own  private  interest.  Nor  does 
it  appear  from  the  recital  of  facts  that  Cas- 
parson's  presence  an  hour  after  his  day  had 
ended  under  the  terms  of  his  employment  was 
<%U8ed  by  his  employment  by  the  film  com- 
pany to  remove  its  scraps.  The  mere  fact 
that  at  the  time  of  the  accident  Casparson's 
^ay*s  service,  according  to  the  terms  of  his 
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employment,  had  ended,  is  not  sufficient  to 
authorize  a  reversal  of  the  finding  that  the 
accident  arose  out  of  and  was  received  in  the 
course  of  his  employment.  The  industrial 
board  found  that  upon  his  return  to  the 
boiler  room  the  second  time  he  put  in  some^ 
coal.  An  employee  should  not  be  penalized 
for  working  overtime  if  he  wishes  to  do  so 
or  for  endeavoring  to  save  his  master's  prop- 
erty. Dragovich  v.  Iroquois  Iron  Co.  269  111. 
478,  109  N.  E.  099;  Ruegg  on  Employers' 
Liability  and  Workmen's  Compensation  (8th 
ed.)  346.  The  circuit  court  and  this  court  are 
bound  by  the  decision  of  the  industrial  board 
if  there  is  any  legal  evidence  to  support  it. 
.  .  .  It  is  not  claimed  tills  court  can  weigh 
and  determine  the  preponderance  of  the  evi- 
dence, but  the  claim,  in  substance,  is,  that  the 
facts  recited  show,  without  contradiction,  that 
the  accident  did  not  arise  out  of  and  in  the 
course  of  the  employment.  Without  further 
adverting  to  the  facts  recited  by  the  board 
upon  which  it  based  its  decision,  we  do  not 
think  the  conclusion  contended  for  by  plain- 
tiffs in  error  is  warranted." 

It  has  been  held  that  a  finding  by  the  in- 
dustrial accident  board  that  injuries  sustained 
by  the  manager  of  a  store,  while  answering  a 
telephone  call  from  his  daughter,  arose  out  of 
and  in  the  course  of  his  employment  would 
not  be  set  aside  if  there  was  any  evidence  on 
which  it  could  rest;  that  if  it  was  his  dutv 
to  answer  telephones,  then  the  circumstances 
that  the  call  happened  to  be  one  which  inter- 
ested him  personally  would  not  prevent  his 
conduct  in  attending  to  the  call  from  jbeing 
service  arising  out  of  and  in  the  course  of  his 
employment.  Cox's  Case,  225  Mass.  220,  114 
N.  E.  281. 

Proximate  Cause. 

Where  substantial  testimony  is  given  before 
the  commission  to  justify  its  Inference  and 
finding  that  the  injury  sustained  by  a  work- 
man was  the  proximate  cause  of  his  death,  the 
finding  is  conclusive  on  appeal.  Santa  v.  In- 
dustrial Ace.  Commission  (Cal.)  165  Pac. 
639. 

Where  there  is  conflicting  medical  testi- 
mony as  to  whether  a  workman's  injuries  re- 
sulted in  his  death,  it  is  a  question  of  fact 
for  determination  by  the  board,  and  an  appel- 
late court  has  no  jurisdiction  to  review  its 
action.  Waterman  v.  Riehl  (Ind.)  117  N.  E. 
272. 

A  finding  by  the  industrial  board  on  an 
application  for  increased  compensation  that 
the  claimant  developed  a  disease  of  the  spine 
as  the  result  of  the  accident,  althousrh  the 
original  award  was  made  on  a  claim  of  having 
sustained  a  hernia,  has  been  held  to  be  con- 
clusive on  appeal.  Squire-IMngee  Co.  v.  In- 
dustrial Board,  281  111.  359,  117  N.  E.  1031, 
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wherein  the  court  said:  "The  further  argu- 
ment is  made  that  there  was  no  sufficient  evi* 
dence  in  the  record  as  to  this  disease  being 
caused  by  the  injury  in  question  to  justify  the 
industrial  board  in  finding  that  it  was  so 
'Caused.  The  evidence  shows  clearly  that 
Dombkowski  was  a  man  in  excellent  health 
before  this  injury  and  that  the  disease  in  ques- 
tion was  very  apt  to  be  caused  by  a  weakened 
condition  of  certain  portions  of  the  system 
attacked  by  it.  The  evidence  also  shows  that 
from  the  first  Dombkowski  complained  of  pain 
in  his  back  and  hips;  that  originally  he  did 
not  complain  so  much  of  this  pain  because  of 
the  acute  suffering  caused  by  the  double  her- 
nia; that  that  trouble,  in  a  measure,  appar- 
ently overshadowed  the  pain  from  the  injury 
to  his  back.  This  court  has  repeatedly  held 
that  the  burden  of  proof  rests  upon  the  com- 
plainant before  a  recovery  can  be  had.  Ar- 
mour V.  Industrial  Board,  273  111.  500,  113 
N.  E.  138;  Chicago,  etc.  R.  Co.  v.  Industrial 
Board,  274  111.  336,  113  N.  E.  629;  Savoy 
Hotel  Co.  v.  Industrial  Board,  279  111.  329, 

116  N.  E.  712.  We  have  also  held  that  the 
industrial  board  must  not  surmise,  conjecture, 
or  guess,  but  that  it  may  draw  an  inference 
from  the  proved  facts  so  long  as  it  is  a  legiti- 
mate inference;  that,  if  it  is  guidisd  by  the 
facts,  then  it  is  not  guessing,  but  inferring, 
and,  if  there  is  material  for  it  to  do  that,  the 
industrial  board  is  the  judge  as  to  the  conclu- 
sion which  should  be  reached,  and  not  the 
courts.  Peoria  R.  Terminal  Co.  v.  Industrial 
Board,  279  111.  352, 116  N.  E.  651.  On  the  rec- 
ord before  us  we  think  the  industrial  board 
was  justified  in  finding  that  the  disease  of  the 
spine  was  the  result  of  the  accident ;  that  such 
a  conclusion  is  a  legitimate  inference  from 
the  facts  proved  by  competent  evidence  in  the 
record.  That  being  so,  that  finding  is  conclu- 
sive on  the  courts." 

In  Bimel  Spoke,  etc.  Co.  v.  Loper   (Ind.) 

117  N.  E.  627,  it  was  said:  "Under  the  first 
and  second  assignments  of  error  appellant 
seeks  to  present  the  question  that  there  is  a 
total  failure  of  evidence  to  show  that  the 
accident  to  the  deceased  described  in  the  find- 
ings of  the  board  was  a  proximate,  contribut- 
ing cause  of  his  death,  and  contends  that  the 
undisputed  evidence  shows  that  he  died  from 
peritonitis.  Ultimate  facts  need  not  be  prov- 
en by  any  particular  kind  or  class  of  evidence. 
If  there  are  facts  and  circumstances  proven 
in  the  case  from  which  the  essential  ultimate 
facts  may  reasonably  be  inferred,  and  the 
court  or  board  whose  duty  it  is  to  pass  upon 
such  facts  has  drawn  therefrom  the  essential 
ultimate  facts,  this  court  will  not  disturb 
such  finding,  though  other  and  different  facts 
might  be  inferred  therefrom  by  other  minds 
equally  as  fair  and  reasonable.  We  deem  it 
unnecessary  to  set  out  the  evidence  in  detail. 
The  deceased  had  complained  of  some  abdom- 


inal trouble,  and  had  taken  treatment  there- 
for shortly  before  the  fatal  aocident,  but  had 
continued  to  work  regularly.    He  was  work- 
ing when  injured  in  the  manner  set  forth  by 
the  industrial  board,  and  there  is  no  claim 
that  he  was  at  that  time  participating  in  the 
use  for  sport  with  the  air  hose.    His  injury 
occurred  on  the  evening  of  the  28th,  and  he 
died  on  the  30th  of  September,  at  9:30  p.m. 
The  testimony  shows  that  immediately  after 
the  accident  he  suffered  pain,  became  sick,  was 
taken  home,  called  a  physician  immediately,  a 
consultation  of  physicians  was  held,  and  an 
abdominal  operation  performed  on  September 
29th,  the  day  after  the  accident.    There  was  ir<- 
flammation  of  the  bowels  and  abdominal  walls, 
pus  and  serum  were  found  in  the  abdominal 
cavity,  and  a  diseased  condition  in  the  region 
of  the  gall  bladder  of  a  character  which  in- 
dicated the  parts  had  been  affected  before  the 
accident;    that   the   conditions   found  would 
not  likely  have  resulted  from  a  sudden  jerk- 
ing or  wrenching  of  the  body  if  there  had 
been  no  diseased  condition  prior  to  the  day 
of  the  accident.    One  of  the  physicians  testi- 
fied that  in  his  opinion  the  conditions  found 
at  the  autopsy  might  have  resulted  from  an 
accident  which  later  caused  his  death;  that 
the  diseased  condition  of  the  intestines  began 
before  the  accident  occurred.     The  facts  are 
sufiicient  to  bring  the  case  within  the  rules  of 
^  law  already  declared  by  this  court.     In  re 
Bowers,  116  N.  E.  842.     There  is  evidence 
tending  to  support  the  finding  of  facts." 

Wilful  Misconduct. 

A  finding  of  the  commission  or  board  on  the 
question  of  wilful  misconduct  of  an  employee 
seeking  recovery  under  the  act  will  not  be  dis- 
turbed if  it  is  supported  by  evidence,    llius 
in  North  Pac.  Steamship  Co.  v.  Industrial  Ace. 
Commission  (Cal.)  163  Pac.  910,  the  petition- 
er contended  that  the  commission  was  without 
jurisdiction  to  make  the  award,  since  the  un- 
contradicted evidence  showed  that  the  dece- 
dent's death  was  caused  by  his  own  wilful 
misccmduct.    The  court  stated  the  facts  and 
its  conclusions  as  follows:     "The  words  'wil- 
ful misconduct,'  or  phrases  of  similar  import, 
are  found  in  many  workmen's  compensation 
statutes.     We  need  not  undertake  the  diffi- 
cult, perhaps  impossible,  task  of  giving  an 
accurate  and  comprehensive  definition  of  the 
term.    As  is  true,  generally,  of  inquiries  turn- 
ing upon  standards  of  human  conduct,  each 
case  must  turn  upon  its  own  peculiar  facts 
and   circumstances.     Great   Western   Power 
Co.  V.  Pillsbury,  170  Cal.  180,  149  Pac.  35. 
Certain  it  is,  however,  that.Svilful  misconduct' 
means  something  more  than  negligence — ^more, 
even,  than  gross  negligence.     In  the  Great 
Western  Power  Company  ease  we  held  that  a 
workman   was  guilty  of   wilful   misconduct 
where  he  had  deliberately  and  intentionally 
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nolated  a  reasonable  rule  established  for  the 
very  purpose  of  protecting  men  in  his  occu- 
pation from  the  danger  of  serious  injury.  In 
the  present  case  it  is  claimed  that  Bolger 
deliberately  violated  a  proper  command  of 
his  superior  officer,  the  captain,  and  that  his 
death  was  the  direct  result  of  this  disobe- 
dience. The  testimony  shows  that,  when  the 
engines  stopped  and  the  vessel  had  struck  or 
was  about  to  strike,  the  captain  ordered  the 
crew  to  take  to  the  boats.  Two  boats  were 
available,  and  were  launched,  one,  a  'work- 
ing boat,'  near  the  bow,  and  the  other,  a 
lifeboat,  near  the  stem.  Bolger's  station  was 
at  the  lifeboat.  Most  of  the  evidence  indi- 
cates that  the  captain  and  some  of  the  men 
took  their  places  in  the  working  boat,  while 
Bolger  and  others  went  into  the  lifeboat. 
There  is,  however,  some  testimony  tbat  Bol- 
ger was  with  the  captain  in  the  working  boat. 
At  any  rate,  Bolger,  for  some  reason  which 
is  not  disclosed  by  the  evidence,  left  the  boat 
in  which  he  was,  and  went  back  to  the  steam- 
er. While  he  was  still  absent  from  his  com- 
rades, the  lifeboat  was  cast  off,  and  when 
Bolger  was  next  seen  he  was  on  the  Eureka, 
appealing  to  the  men  in  the  boats  to  save 
him.  A  high  sea  was  running,  and  it  was 
not  possible  to  approach  near  enough  to  get 
Bolger  off.  The  wilful  misconduct  asserted 
is  the  failure  of  Bolger  to  obey  the  captain's 
order  to  take  to  the  boats.  Of  course,  he  did, 
in  the  first  instance,  heed  the  command  by 
going  into  the  boat.  But  the  order  of  the 
captain  may  fairly  be  interpreted  as  an  order 
to  abandon  the  vessel  once  for  all.  This  does 
not,  however,  answer  the  whole  question.  Did 
the  evidence  compel  an  inference  that  Bolger's 
act  in  returning  to  the  ship  was  a  deliberate 
and  intentional  defiance  of  his  superior's  com- 
mand, in  reckless  disregard  of  his  own  safety? 
The  situation  was  obviously  one  of  great  peril, 
and  any  competent  mariner  must  have  real" 
ized  the  necessity  for  a  prompt  leaving  of  the 
vessel.  But  when  Bolger  returned  to  the 
Eureka  the  lifeboat  was  still  attached  to  the 
main  vessel.  We  do  not  know  the  purpose  of 
his  return.  It  may  conceivably  have  been 
a  legitimate  purpose,  and  one  that  might 
have  been  accomplished  in  a  few  moments. 
The  entire  episode,  from  the  order  to  lower  the 
boats  to  the  final  abandonment  of  the  ship, 
occupied  but  a  brief  time.  Bolger  may  well 
have  thought  that  he  could  do  what  he  set  out 
to  do  on  the  vessel,  and  get  back  before 
the  occupants  of  the  boat  should  cast  off. 
Some  allow^ance  may  be  made  for  errors  of 
judgment  in  times  of  sudden  emergency  and 
stress.  There  can  be  no  presumption  that  a 
man  recklessly  imperils  his  own  life.  In  view 
of  all  the  facts,  we  think  the  commission 
took  no  unreasonable  view  of  the  evidence 
when  it  found  that  Bolger  was  not  guilty  of 
vilful   misconduct.     His    actions    were   not 
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those  of  one  intending  to  refuse  compliance 
with  the  captain's  order  to  get  into  the  boat. 
On  the  contrary,  he  showed  his  purpose  of 
doing  as  he  was  bid.  He  was  remiss,  perhaps, 
in  not  following  out  the  directed  course  as 
speedily  as  he  might  have  done,  but  it  cannot 
be  said  as  a  matter  of  law  that  his  brief  delay 
amounted  to  wilful  misconduct.  This  view  of 
the  commission's  conclusion  derives  some  addi- 
tional support  from  the  testimony  of  one  wit- 
ness, who  stated  thlit,  when  Bolger  left  the 
boat  to  return  to  the  ship,  the  captain  was  in 
the  same  boat  and  made  no  objection  to  Bol- 
ger's  return.  This  is  some  evidence  to  indi- 
cate, either  that  the  captain  did  not  regard 
Bolger's  return  as  a  violation  of  his  orders, 
or  that  Bolger  was  justified  in  thinking  that 
the  captain  assented  to  his  conduct.  .  .  . 
Under  section  12,  (a),  (3),  of  the  workmen's 
compensation  act  (St.  1913,  p.  283),  liabil- 
ity exists  only  where  the  injury  is  not  'caused 
by  the  intoxication  or  the  wilful  misconduct 
of  the  injured  employee.'  The  commission 
found  that  Bolger's  injury  was  not  so  caused. 
But  Its  finding  is  subject  to  review  here  if 
totally  unsupported  by  the  evidence.  Great 
Western  Power  Co.  v.  Pillsbury,  170  Cal.  180, 
140  Pac.  36.  The  commission  is,  however,  the 
body  charged  with  the  determination  of  is- 
sues of  fact,  and  its  findings  of  fact  are  not 
reviewable  where  they  find  support  under  any 
rational  view  of  the  evidence." 

In  affirming  an  award  in  Bamlow  v.  Moon 
Lake  Ice  Co.  192  Mich.  505,  158  N.  W.  1027, 
L.R.A.1916F  955,  it  was  said:  "A  further 
contention  is  made  that  the  conduct  of  Ram- 
low  was  unreasonable,  amounting  to  wilful 
and  intentional  misconduct  within  the  mean- 
ing of  section  2,  part  2,  of  the  compensation 
act  (Pub.  Acts  Extra  Sess.  1912,  No.  10). 
This  is  based  upon  the  claim  that  deceased, 
when  asked  by  his  attending  physician  if  he 
was  an  alcoholic,  replied  that  he  was  not; 
that,  had  he  answered  truthfully  that  he  was, 
the  treatment  would  have  been  different,  and 
the  attack  might  have  been  averted.  Touch- 
ing the  habit  of  deceased  in  this  respect,  his 
foreman  testified  that  he  had  known  the  de- 
ceased for  twenty-three  years,  and  that  he  had 
worked  with  him  off  and  on  for  about  sixteen 
years,  and  that  the  deceased  'used  to  take  a 
drink  once  in  a  while,  and  sometimes  quite 
often,'  but  that  'he  never  saw  him  in  a  state 
when  he  thought  he  had  been  drinking  wliile 
on  duty,  and  that  his  drinking  did  not  inter- 
fere with  his  work,  and  that  during  the  six- 
teen years  he  had  known  him  he  had  not 
known  him  as  a  drinking  man.'  There  is 
nothing  in  the  record  to  show  that  the  de- 
ceased understood  to  what  extent  a  person 
must  be  addicted  to  the  use  of  intoxicating 
liquors  to  become  an  alcohdlio,  neither  is  there 
anything  to  show  that  he  knew  that  the  ques- 
tion propounded  had  any  bearing  upon  the 
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treatment  of  his  injury.  We  cannot  say  as  a 
matter  of  law  that  the  record  discloses  any 
wilful  or  intentional  misconduct  concerning 
his  answer  to  the  doctor's  question.  The  ex- 
tent to  which  he  was  addicted  to  the  use  of 
intoxicating  liquors  was  a  question  of  fact, 
and,  the  same  having  been  determined  by  the 
board,  it  is  not  within  our  power  to  review 
it." 

But  where  the  evidence  fails  wholly  to  sup- 
port a  finding  of  the  industrial  accident  com- 
mission that  the  workman  was  not  guilty  of 
misconduct,  the  award  may  be  set  aside. 
Pacific  Coast  Casualty  Co.  v.  Pillsbury,  31 
Cal.  App.  701,  162  Pac.  1040,  wherein  it  was 
held  that  an  employee  who  was  killed  while 
attempting  to  operate  an  elevator  contrary  to 
the  express  warning  and  instructions  of  the 
employer,  was  guilty  of  wilful  misconduct  as 
a  matter  of  law. 

Incapacity. 

The  extent  of  disability  occasioned  by  an 
injury  is  not  capable  of  exact  measurement, 
and  the  percentage  of  such  disability  is  a 
matter  to  be  determined  by  the  commission 
in  the  exercise  of  its  sound  discretion,  based 
upon  a  fair  view  of  all  the  circumstances. 
Its  conclusion  on  this  matter  is  the  deter- 
mination of  a  question  of  fact,  and  is  not 
subject  to  review  by  the  courts  unless  pal- 
pably contrary  to  the  undisputed  evidence. 
Frankfort  Gen.  Ins.  Co.  v.  Pillsbury,  173  Cal. 
66,  159  Pac.  160. 

In  Lakey  v.  Blair  [ldl7]  W.  €.  &  Ins.  Rep. 
(Eng.)  78,  it  appeared  that  an  employee  in- 
jured his  foot  in  the  course  of  his  employ- 
ment, and  after  being  incapacitated  for  a 
period  of  about  two  years  his  doctor  ampu- 
tated a  toe  of  the  foot,  contrary  to  the  ad- 
vice of  an  expert.  In  an  application  for  full 
compensation  for  total  incapacity  it  was  held 
that  the  incapacity  was  due  to  the  amputation 
and  not  to  the  accident,  expert  testimony  hav- 
ing been  given  that  the  amputation  was  un- 
necessary. On  appeal  from  the  decision  of  the 
arbitrator,  it  was  held  in  affirming  the  award 
that  the  arbitrator  having  found  as  a  fact 
that  the  condition  of  the  applicant  was  not 
due  to  the  accident  but  to  the  operation  that 
was  performed,  the  only  question  for  the 
appellate  court,  was  whether  there  was  suffi- 
cient evidence  on  which  the  arbitrator  could 
oome  to  that  conclusion.  And  see  Rouse  v. 
Hutchinson  [1917]  W.  C.  &  Ins.  Rep.  (Eng.) 
299. 

Dependenct. 

Whether  one  person  is  dependent  on  another 
within  the  meaning  of  that  term  as  used  in 
the  workmen's  compensation  acts  is  usually 
held  to  be  a  question  of  fact,  so  that  a  finding 
thereon  will  not  be  reviewed  If  there  is  any 


evidence  to  sustain  it.  Rhyner  v.  Hueber 
Bldg.  Co.  171  App.  Div.  66,  156  N.  Y.  S.  903; 
Matter  of  Bylow,  179  App.  Div.  665,  166  N. 
Y.  S.  874.  And  see  Poccardi  v.  State  Compen- 
sation Com'r  (W.  Va.)  91  S.  E.  663.  The 
fact  that  the  oral  testimony  of  an  applicant  ii, 
on  the  question  of  dependency,  inconsistent 
with  his  application  card  does  not  require  a 
finding  against  the  truth  of  the  testimony. 
Northern  Redwood  Lumber  Co.  v.  Industrial 
Ace.  Commission  (Cal.)  166  Pac.  828. 

So  in  Com.  Edison  Co.  v.  Industrial  Board,. 
277  111.  74, 115  N.  E.  158,  wherein  it  appeared 
that  the  father  and  sister  of  a  deceased  work- 
man testified  before  the  coroner's  jury  that 
the  decedent  did  not  contribute  to  their  sup- 
port, but  testified  before  the  board  that  he  did 
so  contribute,  and  gave  as  an  excuse  for  their 
former  testimony  that  they  were  excited  at 
the  time,  it  was  said  in  affirming  the  award 
of  the  board:  "No  question  is  made  as  to 
the  competency  of  this  testimony,  but  it  is 
claimed  it  was  untrue  and  should  not  be  be- 
lieved because  it  was  at  variance  with  the 
testimony  of  the  same  witnesses  before  the 
coroner's  jury.  .  .  .  This  court  has  power 
to  review  only  questions  of  law.  There  was 
l^al  evidence  tending  to  prove  deceased  had 
contributed  to  the  support  of  his  father  with- 
in four  years  previous  to  the  time  of  his  in- 
jury, and  we  have  said  where  this  is  so  it  is 
not  within  our  province  to  pass  upon  its  suffi- 
ciency." 

In  Victor  Chemical  Works  v.  Industrial 
Board,  reported  ante,  this  volume,  at  page 
627,  it  was  insisted  by  the  petitioner  that 
there  was  no  evidence  on  which  the  board 
could  base  its  findings  that  the  deceased  )tad 
ever  contributed  to  the  support  of  his  parents, 
or  that  they  were  beneficiaries  under  the  act 
The  court  said:  'IJnder  paragraph  (f)  of 
section  19  of  the  act  the  decision  of  the  in- 
dustrial board,  acting  within  its  powers,  in 
the  absence  of  fraud,  is  conclusive.  The  circuit 
court  may  review  the  decisions  of  the  indus- 
trial board  by  certiorari  for  errors  of  law 
only.  Whether  legal  evidence  is  offered  to  sup- 
port the  decision  of  the  industrial  board  as 
shown  by  the  record  of  proceedings,  where 
such  evidence  is  agreed  upon  or  preserved 
by  a  stenographic  report,  is  a  question  of 
law,  but,  if  there  is  competent  or  legal  evi- 
dence to  support  the  decision  of  the 
industrial  board,  it  is  not  within  the 
province  of  the  courts  to  pass  on  its  foiB- 
ciency.  We  have  examined  the  evidence  in 
the  record  on  this  point.  The  administra- 
tor, Casimo  Landolina,  a  brother  of  the  de- 
ceased, testified  that  the  father  of  the  de- 
ceased was  living  in  Caccamo,  Italy,  and  was 
sixty-three  years  of  age ;  that  the  mother  was 
fifty-four  years  of  age,  and  was  living  with 
his  father;  that  there  are  some  younger  chil- 
dren, all  under  twenty  years  of  age,  the  oldest 
about  seventeen ;  that  the  deceased  contribut- 
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ed  to  the  $iippoi't  of  this  family  in  the  old 
country  prior  to  his  death;  that  the  family 
lived  upon  a  farm  of  about  four  acres;  that 
he  had  seen  a  receipt  for  a  postroifice  money 
order  for  $40  which  the  deceased  showed  to 
him.  Charles  Costello  testified  that  he  knew 
the  deceased  in  Italy;  that  he  and  the  de- 
ceafied  both  came  from  the  same  province; 
that  he  knew  him  at  the  time  he  arrived  in 
tliis  country;  that  at  the  request  of  the  de- 
ceased he  went  with  him  to  act  as  an  inter- 
preter, because  the  deceased  could  not  speak 
English,  and  assisted  htm  to  get  a  money  or- 
der for  $40,  which  he  put  in  a  letter  addressed 
to  his  father,  Giovanni  Landolina,  Caccamo, 
Italy;  that  the  witness  saw  him  address  the 
envelope,  seal  it,  and  mail  it,  and  the  money 
order  was  in  it.  James  Barto  testified  that 
he  saw  the  deceased  put  money  in  a  letter 
which  he  sent  to  his  father  in  Italy;  that  the 
witness,  at  the  request  of  the  deceased,  wrote 
a  return  address  on  the  envelope.  .  .  .  We 
think,  however,  there  was  sufficient  competent 
evidence  to  sustain  the  finding  of  the  indus- 
trial board  that  the  deceased  left  parents,  and 
that  he  had  within  five  years  contributed  to 
their  support." 

In  Muncie  Foundry,  etc.  Co.  t.  Coffee 
(Ind.)  117  N.  E.  524,  the  court  said:  "It 
vras  the  duty  of  the  board  to  determine  from 
the  evidence,  as  a  matter  of  fact,  whether  the 
wife  was  living  with  the  husband  at  the  time 
of  his  death.  W.  C.  A.  §  38.  This  court  will 
not  disturb  the  finding  on  the  ground  that  the 
evidence  is  conflicting.  A  finding  of  the 
board  will  be  reversed  only  where  there  is  no 
evidence  on  which  the  finding  can  stand. 
There  is  no  evidence  that  appellee  had  dis- 
posed of  the  household  goods,  and  therefore 
the  presumption  prevails  that  at  the  time  of 
his  death  their  home  at  Mound  City  was  still 
intact;  and  the  board  was  justified  in  finding 
that  they  were  living  toj^ether  within  the 
meaning  of  the  statute.  Having  found  as  a 
matter  of  fact  that  she  was  living  with  her 
husband  at  the  time  of  his  death,  it  follows 
as  a  matter  of  law  that  she  was  totally  de- 
pendent on  him  for  support," 

In  the  case  of  In  re  Carroll  (Ind.)  116  N. 
K.  844,  it  vfsie  said:  **It  is  perhaps  more 
accurate  to  say  that  questions  of  dependency 
are  mixed  questions  of  fact  and  law,  since  the 
ultimate  question  of  what  constitutes  a  de- 
pendency is  a  law  question.  It  is  the  exclu- 
sive province  of  the  board  to  determine  the 
facts  and  to  draw  legitmate  inferences  there- 
from. It  is  the  province  of  the  board  also 
in  the  first  instance  to  determine  from  such 
facts  and  inferences  whether  dependency  ex- 
ists ;  but,  as  such  latter  process  involves  a  law 
question,  the  action  of  the  board  in  such  re- 
spect is  reviewable  by  this  court,  when  an 
appeal  is  taken  under  section  61  of  the  work- 
men's compensation  act.     In  each  case,  the 


burden  is  on  the  claimant  to  es^ablish'by  evi-t 
dence,  direct,  circumstantial,  or  both,  the 
facts  showing  dependency.  .  .  .  Here  the 
facts  have  been  submitted  to  us.  We  have 
said  that  ordinarily  it  is  the  exclusive  prov-^ 
Ince  of  the  industrial  board  to  deduce  infer- 
ences from  proven  facts.  An  analyisis  of 
these  facts  might  lead  to  certain  conclusions 
under  which  dependency  here  becomes  a  ques- 
tion of  law.  Thus,  if  such  facts  establish  con- 
clusively the  eixstence  or  the  nonexistence  of 
dependency,  or  if  they  are  insufficient  to  es- 
tablish such  a  state,  then  dependency  becomes 
a  law  question ;  or  if  such  facts,  of  themselves 
and  unaided  by  inference,  are  not  sufiicient  to 
establish  anything  on  the  subject  of  depend- 
ency, and  if  they  are  reasonably  susceptible  of 
only  harmonious  Inferences — that  is,  infer- 
ences all  tending  to  indicate  a  state  of  de- 
pency  or  the  opposite — then  also  dependency 
becomes  a  law  question,  as  under  such  cir- 
cumstances this  court  may  draw  the  infer- 
ences that  arise  inevitably  from  the  facts, 
and  having  done  so,  it  ultimately  becomes  the 
province  of  this  court  to  determine  depend- 
ency as  a  law  question.  It  is  our  judgment 
that  the  facts  here,  when  aided  by  all  proper 
deductions,  are  not  sufiicient  to  establish  that 
either  the  wife  or  the  children  were  wholly 
dependent  on  the  deceased  employee  for  sup- 
port. Such  is  our  opinion  as  matter  of  law.** 
And  see  Bloomins:ton-Bedford  Stone  Co.  v. 
PhUlips   (Ind.)   116  N.  E.  850. 
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Master  and  Servant  »  Negligenee  •«• 
Safe  Appliances  «-  Maritime  Em» 
ployee. 

Where  a  stevedore  returning  to  work  m 
the  hold  of  a  ship  was  required  to  pass  down 
the  ladder  from  a  hatchway  so  located  thai 
he  had  to  talce  hold  either  of  the  hatch  coam- 
ing, or  of  a  rope  just  above  it,  which  rope 
was  apparently  firmly  fixed  to  stanchions, 
and  on  his  taking  hold  of  such  rope  one  of 
the  stanchions  pulled  loose,  it  cannot  be  said 
as  a  matter  of  law  that  the  master  was  free 
from  negligence  in  having  the  rope  less  secure 
than  it  appeared  to  be. 
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Contributory  Nesllgenoe. 

-  In  such  case,  it  could  not  be  said  as  a  mat^ 
ter  of  law  that  the  servant  was  guilty  of 
contributory  negligence  in  using  the  rope  for 
support. 

Workaea'a      Compeaoatioa      Aeta      -» 
Riffht  of  Election. 

Neither  the  master  nor  the  servant  has  any 
right  of  election  whether  he  will  come  under 
the  Workmen's  Compensation  Act  (Laws  19ll, 
p.  345  [Rem.  Code  1915,  §§  6604—1  to  8604— 
32]),  if  engaged  in  the  kind  of  work  which 
falls  thereunder »  and  neither  can  exempt  him- 
self from  the  burdens  imposed,  nor  waive  the 
benefits. 

[See  Ann.  Cas.  1915C  308;  Ann.  Caa. 
1918B  715.] 

Scope  of  Act. 

The  workmen's  compensation  act  is  appli- 
cable only  to  those  relations  of  employer  and 
employee  which  are  in  the  legislative  control 
of  the  state,  untrammeled  by  the  laws  of  the 
United  States. 

Maritime  Employees  as  within  Act. 

Where  a  servant  was  injured  while  working 
in  the  hold  of  a  ship  lying  in  the  navigable 
waters  of  Puget  Sound,  the  question  of  his 
compensation  is  subject  to  controversy  in  ad- 
miralty  in  the  federal  courts,  regardless  of 
state  law,  although  he  was  assisting  only  in 
unloading  the  ship,  and  not  in  its  navigation. 

[See  note  at  end  of  this  case.] 

Same. 

Since  an  employer  whose  employees  are  en- 
gaged in  maritime  service  is  not  required  to 
contribute  to  the  accident  fund  of  the  state, 
his  employees  so  engaged  cannot  lawfully 
claim  compensation  from  that  fund. 

[See  note  at  end  of  this  case.] 


Bern.  Code  1916,  §  6604 — 1,  withdraws  from 
private  controversy  all  phases  of  workmen's 
compensation  to  the  exclusion  of  every  other 
remedy,  proceeding,  or  compensation,  and  all 
civil  actions  and  civil  causes  of  action  for 
personal  injuries,  and  all  jurisdiction  of  the 
courts  of  the  state  thereover  is  abolished. 
Section  6604 — 2  provides  that  the  act  shall 
apply  to  all  inherently  hazardous  work  with- 
in the  jurisdiction  of  the  state,  and  that  the 
term  "extrahazardous^'  embraces  work  about 
steamboats,  tugs,  and  ferries.  Section  0604 — 
27  provides  that  if  any  employer  shall  be 
adjudicated  to  be  outside  the  lawful  scope  of 
the  act,  the  act  shall  not  apply  to  him,  or 
to  his  workmen.  It  is  held  that  a  stevedore 
injured  while  working  in  the  hold  of  a  ship 
in  the  navigable  waters  of  Pu^et  Sound  was 
not  within  the  act,  and  that  his  other  rights 
and  remedies  remained  unimpaired. 

[See  note  at  end  of  this  case.] 

Oonrts  —  Effect  of  Decision  —  Federal 
Decision  as  Binding  State  Gonrt. 

The  question  whether  the  workmen's  com- 
pensation act  abolishes  all  other  actions  by 
an  employee  injured  while  unloading  a  ship 
in  the  navigable  waters  of  Puget  Sound  Is 
a  wholly  state  question  as  to  the  right  to 
maintain  a  common-law  action,  and  therefore 
the  decision  of  the  federal  district  court  in 


another  case  as  to  the  interpretation  of  the 
act  is  not  controlling  upon  the  state  court 

Workaten's  Compensation  Aots  —  Mari- 
tiafco  Employees  as  witkln  Act. 

Although  Rem.  Code  1015,  §  6604—2,  in- 
cludes in  the  workmen's  compensation  act  as 
extrahazardous  steamboats,  tugs,  and  ferries, 
sucli  provision  does  not  require  that  the  law 
be  construed  to  include  injuries  on  ships  lying 
in '  navigable  waters,  since  there  are  inland 
lakes  over  which  the  state  has  sole  jurisdic- 
tion to  which  such  provision  may  apply. 

[See  note  at  end  of  this  case.] 

Judgments  •—  Gorroetion  —  Preaatvn 
.Entry  by  Clerk. 

Where  the  court  took  the  case  under  ad- 
visement and  intimated  that  it  would  decide 
for  defendant,  and  the  clerk  then  without 
proper  authority  made  a  judgment  entry  for 
defendant  on  tne  minutes,  the  court  is  not 
thereby  precluded  from  changing  its  mind 
and  ordering  a  judgment  entry  for  plaintiff, 
and  the  judgment  so  entered  is  valid  where 
the  court  then  on  motion  and  hearing  ordered 
the  incorrect  entry  expunged. 

Appeal  from  Superior  Court,  King  county: 
Fbatsb,  Judge. 

Action  by  George  Shaughnessy,  plaintiff, 
against  Northland  Steamship  Company,  de- 
fendant. Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

Broneon,  Rohin»on  d  Jones  for  appellant. 
Brady  de  Rummena  and  Thos,  B,  McMartin 
for  respondent. 

[326]  Pabkeb,  J.— The  plaintifl,  Shaugh- 
nessy,  commenced  this  action  in  the  superior 
court  for  King  county,  seeking  recovery 
[327]  of  damages  for  personal  injuries 
claimed  by  him  to  have  resulted  from  the 
negligence  of  the  defendant  steamship  com- 
pany while  he  was  working  for  that  company 
in  the  hold  of  its  steamship  Alki  assisting 
in  its  imloading,  while  it  was  lying  in  the 
navigable  waters  of  Puget  Sound  alongside 
a  wharf  in  the  city  of  Anacortes.  The  trial 
resulted  in  verdict  and  judgment  in  favor 
of  the  plaintiff,  awarding  him  $3,500  dam- 
ages, from  which  the  defendant  has  appealed 
to  this  court. 

It  is  first  contended  in  appellant's  behalf 
that  the  trial  court  erred  in  refusing  to  sus- 
tain its  counsers  challenge  to  the  sufficiency 
of  the  evidence,  timely  made,  and  decide,  as 
a  matter  of  law,  that  appellant  was  not  guil- 
ty of  negligence  and  that  respondent's  .inju- 
ries were  the  result  of  his  own  negligence. 
It  was  while  returning;  to  his  work  after 
having  his  supper  on  the  day  in  question  that 
respondent  received  the  injuries  for  which 
he  here  sues  to  rcicover.  He  was  required 
to  go  to  hia  work  in  the  hold  of  the  ship 
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through  the  hatch  down  a  ladder.  The  hatch 
was  about  twelve  feet  square,  its  coaming 
ruing  some  ten  inches  above  the  deck.  The 
ladder  down  which  the  employees  were  re- 
quired to  go  into  the  hold  to  their  work  was 
stationary,  perpendicular,  and  set  back  under 
the  edge  of  the  hatch  some  four  or  five  inches 
60  as  to  avoid  coming  in  contact  with  the 
cargo  sling  as  it  was  lowered  into  or  raised 
from  the  hold  in  loading  or  unloading  the 
ship.  While  the  hatch  was  open  and  the 
unloading  proceeding,  there  was  placed 
around  it  in  the  usual  manner  a  rope  run 
through  eyelets  at  the  top  of  iron  stanchions 
which  were  set  in  the  deck  at  each  comer  of 
the  hatch  just  outside  the  coaming,  so  that 
the  rope  ran  parallel  with  the  sides  of  the 
hatch  some  two  feet  or  more  above  the  deck 
over  the  edge  of  the  hatch.  The  stanchions 
and  rope  constituted  a  railing  which  was 
apparently  strong  enough  to  at  least  bear 
the  weight  of  a  man,  whether  such  weight 
might  come  in  contact  with  the  rope  later- 
ally or  directly  downward.  When  respond- 
ent returned  to  his  work  after  supper  and 
started  [828]  to  go  down  into  the  hold,  he 
took  hold  of  the  rope  with  his  hands,  or  at 
least  with  one  hand,  reached  one  foot  down 
to  the  upper  rung  of  the  ladder,  evidently 
intending  to  descend  backward,  as  was  usual ; 
and,  proceeding  upon  the  assumption  that 
the  rope  was  strong  enough  and  the  stanchion 
sufficiently  secure  to  bear  his  weight,  al- 
lowed his  weight  to  come  upon  the  rope. 
One  of  the  stanchions  gave  way  where  it  was 
set  into  the  deck,  and  this  sudden  giving 
sway  and  slackening  of  tlie  rope  caused  him 
to  lose  his  hold  and  fall  into  the  hold,  some 
twenty  feet  below,  resulting  in  his  injuries. 

It  seemd  quite  plain  to  us  that,  in  view 
of  tlie  position  of  the  rope  with  reference  to 
the  ladder,  its  apparent  strength,  and  the 
apparent  strength  and  security  of  the  iron 
stanchions  which  held  .it  in  place,  and  the 
fact  that  to  start  to  descend  the  ladder  neces- 
sarily required  respondent  to  take  hold  of 
either  the  top  of  the  hatch  coaming  or  the 
fope,  it  cannot  be  said,  as  a  matter  of  law, 
that  appellant  was  free  from  negligence  in 
having  the  rope  in  this  position  less  secure 
than  it  apparently  was,  or  that  respondent 
was  guilty  of  contributory  negligence  in  tak- 
ing hold  of  the  rope  and  depending  upon  it 
to  temporarily  support  him  rather  than  en- 
tirely depending  upon  a  hold  upon  the  hatch 
coaming.  The  jury  might  have  well  concluded 
that  the  situation  was  such  as  invited  re- 
spondent and  others  descending  the  ladder 
to  take  hold  of  the  rope  as  well  as  the  hatch 
coaming  in  starting  to  descend.  We  are 
quite  clear  that  it  cannot  be  held  otherwise  as 
a  matter  of  law. 

Some  contention  is  made  in  appellant's 
behalf  upon  the  theory  that  the  complaint 
Ann.  Cas.  1918B. — 42. 


seems  to  be  framed  upon  the  assumption  that 
respondent  was  necessarily  required  to  take 
hold  of  the  rope  in  starting  to  descend  and 
that  the  proof  fails  to  show  that  there  was 
any  real  necessity  for  his  so  doing,  the  argu- 
ment being  apparently  that  there  was  no 
other  issue  in  the  case  than  that  of  the  neces- 
sity of  taking  hold  of  the  rope,  so  far  as 
respondent's  contributory  negligence  is  con- 
cerned. We  are  convinced,  however,  that  the 
[329]  proof  did  not,  in  any  event,  constitute 
such  a  variance  as  worked  to  the  prejudice 
of  appellant  upon  the  trial,  and  that  it  was 
enough  to  warrant  the  jury  finding  in  re- 
spondent's favor  that  the  situation  was  such 
as  to  in  effect  invite  him  to  take  hold  of 
the  rope  preliminary  to  his  descending  into 
the  hold.  It  seems  quite  clear  to  us  that  the 
court  did  not  err  in  leaving  the  question  of 
negligence,  both  on  the  part  of  appellant  and 
respondent,  to  the  jury,  and  that  respondent 
was  not  prejudiced  by  the  fact  that  the  is- 
sues were  not  confined  by  the  court  strictly 
to  the  question  of  the  necessity  of  taking 
hold  of  the  rope  by  respondent. 

What  we  regard  as  the  most  important 
question  here  presented  is,  Has  our  workmen's 
compensatioif  act  (Rem.  Code,  §  6004-1  et 
seq.)  withdrawn  from  controversy  in  the 
courts  causes  of  action  of  this  nature  arising 
out  of  employment  such  as  respondent  was  en- 
gaged in  at  the  time  he  was  injured,  and 
substituted  therefor  the  remedy  and  compen- 
sation provided  for  by  that  act?  This  ques- 
tion was  presented  to  the  superior  court  by 
respondent's  demurrer  to  appellant's  first  af- 
firmative defense,  and  by  appropriate  mo- 
tions, made  during  the  course  of  the  trial, 
invoking  the  provisions  of  the  workmen's 
compensation  act  as  a  complete  defense  in 
this  action.  The  trial  court,  by  its  rulings 
on  the  demurrer  and  the  motions,  declined 
to  entertain  this  defense,  being  of  the  opinion 
that  claims  of  this  nature  arising  out  of 
maritime  employment  are  not  withdrawn 
from  controversy  in  the  state  courts  and  the 
right  to  compensation  from  the  accident  fund 
provided  for  by  the  act  substituted  therefor. 

Our  workmen's  compensation  act,  let  us 
be  reminded,  is  one  under  which  neither  the 
employer  nor  the  employee  has  any  right  of 
election  as  to  whether  he  will  come  under 
and  be  governed  by  its  provisions,  so  far 
as  extrahazardous  employment  is  concerned 
Neither  can  exempt  himself  from  the  burdens 
which  it  imposes,  nor  by  contract  waive  the 
benefits  thereof  in  the  sense  that  he  can  bar 
himself  from  the  right  to  claim  its  benefits. 
The  employee,  by  the  terms  of  the  act, 
[330]  has  taken  away  from  him  the  right 
to  sue  in  the  courts  upon  his  cause  of  action, 
and  in  lieu  thereof  is  furnished  indemnitv  in 
certain  specified  amounts,  payable  from  the 
accident  fund  provided  for  in  the  act,  ac- 
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cording  to  the  nature  of  his  injury,  regard- 
less of  the  fault  of  his  employer.  The  em- 
ployer is  compelled  to  contribute  to  the 
accident  fund  certain  speciiied  amounts,  ac- 
cording to  the  hazardous  nature  of  the  work 
of  his  employees,  and  in  return  therefor  is 
furnished  indemnity  against  all  claims  of  his 
employees  for  injuries  received  in  the  course 
of  their  employment.  Thus  the  act  in  effect 
provides  for  compulsory  insurance,  both  for 
the  employer  and  the  employee,  and  manifest- 
ly contemplates  that  all  employers  and  all 
cmployeesy  who  are  compelled  to  come  under 
the  act  and  have  their  rights  each  as  against 
the  other  controlled  and  determined  by  its 
provisions,  shall  enjoy  such  privileges  and 
immunities  equally,  in  harmony  with  the 
guaranty  of  §  12  of  art.  1  of  our  state  con- 
stitution. This  evident  spirit  of  the  act,  we 
think,  points  to  a  legislative  intent  to  make 
the  act  applicable  only  to  those  relations  of 
employer  and  employee  which  are  in  the 
legislative  control  of  the  state  un trammeled 
by  the  laws  of  the  United  States  and  the 
jurisdiction  of  the  courts  of  the  United 
States,  which  might  have  the  effect  of  ren- 
dering the  privileges  annd  immunities  for 
which  the  act  provides  unequal  as  between 
employers  or  unequal  as  between  employees. 
If  these  observations  be  sound,  it  seems  to 
follow  almost  as  a  matter  of  course  that, 
in  so  far  as  the  maritime  service  of  appel- 
lant's employees  is  concerned,  it  is  not  re- 
quired to  contribute  to  the  accident  fund 
provided  for  in  the  act  out  of  which  workmen 
are  to  be  compensated  for  their  injuries  in 
lieu  of  the  right  to  sue  therefor  in  the 
courts  and  such  employees,  injured  while  so 
engaged  in  maritime  service,  are  not  required 
to  accept  the  limited  compensation  provided 
therefor  out  of  the  accident  fund. 

That  the  employment  in  which  respondent 
was  engaged  for  appellant  was  maritime  in 
its  nature,  and  that  the  question  of  his  com- 
pensation for  the  injuries  received  by  him 
here  involved  [331]  are  subject  to  contro- 
versy in  admiralty  in  the  Federal  courts  re- 
gardless  of  all  state  laws,  seems  quite  clear 
in  view  of  the  fact  that  he  was  working 
upon  the  ship  for  appellant  while  it  was  ly- 
ing in  the  navigable  waters  of  Puget  Sound. 
Nor  does  the  fact  that  he  was  assisting  only 
in  unloading  the  ship  of  assisting  in  its  navi- 
gation lessen  his  right  to  seek  his  remedy  in 
admiralty.  Atlantic  Transport  Co.  v.  Im- 
brovek,  234  U.  S.  52,  34  S.  Ct.  733,  68  U.  S. 
(L.  ed.)  1208,  51  L.R.A.(X.S.)  1157;  Im- 
brovek  v.  Hamburg-American  Steam  Packet 
Co.  190  Fed.  229;  The  Fred  E.  Sander,  208 
Fed.  724. 

In  our  recent  decision  in  State  ex  rel.  Jar- 
vis  v.  Daggett,  87  Wash.  253,  151  Pac.  648, 
L.R.A.1916A  446,  we  reached  the  conclusion 
that  a  navigation  company  operating  vessels 


upon  Puget  Sound  is  not  required  to  con- 
tribute to  the  accident  fund  provided  for  by 
our  workmen's  compensation  act  to  compen- 
sate its  employees  injured  while  engaged  in 
maritime  service.    In  that  case,  the  question 
arose  upon  the  petition  of  a  maritime  em- 
ployee of  the  company  injured  while  working 
upon  one  of  its  ships  as  an  oiler.    He  pre- 
sented his  claim  to  the  commission,  seeking 
compensation    from    the   accident   fund  pro- 
vided for  by  the  act.    His  claim  was  rejected 
by  the  commission  upon  the  ground  that  ilie 
act  did  not  give  it  any  jurisdiction  over  such 
navigation    companies    and    their   employees 
engaged  in   maritime  service.     The  injured 
employee  then  applied  to  this  court  for  a 
writ  of  mandate  to  compel  the  commission 
to  make  demand  upon  and  take  proceedings 
to  collect  contributions  to  the  accident  fund 
from  navigation  companies  to  the  end  that 
his   claim   might   be   paid   from    such   fund. 
While  recognizing  that  certain   language  of 
the  act  presently  to  be  noticed,  which,  read 
literally  and  apart,  would  seem  to  have  the 
effect  of  subjecting  such  companies  and  their 
employees  to  the  provisions  of  the  act.  Judge 
Main,  speaking  for  the  court,  at  page  257, 
said : 

"The  maritime  law  being  a  part  of  the 
law  of  the  United  States,  the  legislature  of 
a  state  has  no  power  to  modify  or  abrogate 
it.  Worknmn  v.  New  York  City,  179  U.  S. 
652,  21  S.  Ct.  212,  45  U.  S.  (L,  ed.)  314. 
[332]  It  follows,  therefore,  that  the  legis- 
lature in  passing  the  compensation  act  could 
not  take  from  a  workman  any  right  which 
he  had  under  the  maritime  law  of  the  United 
States.  The  petitioner  here  still  has  the 
right  to  pursue  his  remedy  in  admiralty. 
Gathering  the  purposes  of  the  act  from  all 
its  provisions,  we  think  it  could  not  have 
been  the  legislative  intent  to  attempt  to  en- 
croach  upon   the   admiralty   jurisdiction  of 

the  Federal  courts It  seems  to  be 

the  purpose  of  the  act  to  give  the  relief 
therein  granted  where  the  legislature  had  the 
power  to  abolish  every  other  remedy.  If 
companies  operating  boats  upon  Puget  Sound 
are  within  the  act,  then  they  may  be  com- 
pelled to  pay  the  percentage  of  their  pay  rolls 
specified,  and  yet  be  subject  to  a  right  of 
action  in  admiralty;  while  other  persons  or 
corporations  engaged  in  a  hazardous  business 
not  covered  by  admiralty  law  would  be  com- 
pletely protected  against  the  pursuit  of  any 
other  remedy  or  proceeding.  The  owner  of  a 
steamboat,  if  he  should  pay  the  percentage 
of  his  pay  roll  specified,  and  his  injured  sea- 
men should  pursue  their  remedy  in  admiralty, 
would  receive  no  protection  from  the  act,  and 
yet  would  be  subject  to  its  burdens.  If  the 
act  were  given  this  construction,  it  might  well 
be  doubted  whether  it  would  not  offend 
against    that    provision    of    the    fourteenth 
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amendment  to  the  constitution  of  the  United 
States  which  provides  that  no  state  shall 
make  or  enforce  any  law  which  shall  'deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.' " 

We  note  that  the  ship  there  in  question 
was  engaged  in  interstate  as  well  as  intra- 
state commerce;  but  the  decision  was  rested 
upon  the  fact  that  the  admiralty  remedy 
remained  unimpaired,  which  is  not  affected 
by  the  nature  of  the  ship's  commerce  so  long 
as  it  is  not  on  inland  waters  having  no  con- 
section  with  the  high  seas  or  another  state. 
Now  it  seems  almost  unthinkable  that  the 
legislature  ever  intended  to  give  to  an  em- 
ployee the  right  to  compensation  out  of  the 
accident  fund  provided  for  in  the  act  and  at 
the  same  time  not  require  his  employer  to 
contribute  to  that  fund.  So  it  seems  to  us 
that  when  it  has  once  been  determined,  as  it 
has  been  in  the  Jarvis  case,  that  an  employer 
whose  employees  are  engaged  in  maritime 
service  is  not  required  to  contribute  to  the 
accident  [333]  fund,  it  necessarily  follows 
that  such  employees  cannot  lawfully  claim 
compensation  from  that  fund.  This,  we  think, 
became  in  effect  as  thoroughly  settled  by  the 
Jarvis  decision  as  that  navigation  companies 
are  not  required  to  contribute  to  the  accident 
fund  so  far  as  the  maritime  service  of  their 
employees  is  concerned. 

Does  it  follow  that  the  act  by  its  terms, 
assuming  that  it  could  do  so,  has  taken 
away  respondent's  right  to  sue  in  the  courts, 
other  than  in  admiralty,  for  damages  result- 
ing in  his  injuries,  as  he  is  here  doing?  It 
seems  to  be  so  argued  by  counsel  for  appel- 
lant Looking  to  the  provisions  of  the  act, 
eh.  74,  page  345,  Laws  of  1911,  Rem.  Code, 
§§  6604-1,  6604-2,  6604-27,  so  far  as  neces- 
sary to  here  notice  them,  we  read : 

"Section  1.  .  .  .  The  state  of  Washing- 
ton, therefore,  exercising  herein  its  police 
and  sovereign  power,  declares  that  all  phases 
of  the  premises  are  withdrawn  from  private 
controversy,  and  sure  and  certain  relief  foi 
workmen,  injured  in  extrahazardous  worky 
and  their  families  and  d^endents  is  hereby 
provided  regardless  of  questions  of  fault  and 
to  the  exclusion  of  every  other  remedy,  pro- 
ceeding or  compensation,  except  as  otherwise 
provided  in  this  act;  and  to  that  end  all 
civil  actions  and  civil  causes  of  action  for 
such  personal  injuries  and  all  jurisdiction  of 
the  courts  of  the  state  over  siich  causes  are 
hereby  abolished,  except  as  in  this  act  pro- 
vided." 

"Sec.  2.  .  .  .  This  act  is  intended  to 
ftpply  to  all  such  inherently  hazardous  works 
&nd  occupations,  and  it  is  the  purpose  to 
embrace  all  of  them,  which  are  within  the 
legislative  jurisdiction  of  the  state,  in  the 
following  enumeration,  and  they  are  intended 
to  be  embraced  within  the  terms  'extrahaz- 


ardous' wherever  used  in  tliis  act,  to  wit: 
.    .    .    steamboats,  tugs,  ferries    .    .    ." 

**Sec.  27.  If  any  employer  shall  be  adjudi- 
cated to  be  outside  the  lawful  scope  of  this 
act,  the  act  shall  not  apply  to  him  or  his 
workman,    .     .     ." 

If  our  decision  in  the  Jarvis  case  is  to  re- 
main as  a  correct  exposition  of  the  law  in 
so  far  as  therein  jdiscussed,  the  last  quoted 
paragraph  from  section  27  of  the  act  seems 
to  render  [334]  it  quite  plain  that  both  ap- 
pellant and  respondent  are  "outside  the  law- 
ful scope  of  this  act,"  that  none  of  the  rights 
of  either  of  them  are  in  the  least  changed  or 
lessened  by  its  provisions,  and  that  their 
rights  and  remedies  remain  unimpaired  as  if 
the  act  had  never  become  the  law  of  this 
state.  The  views  expressed  in  the  following 
decisions  are  in  harmony  with  our  conclusion 
here  reached,  though  the  questions  therein 
considered  are  not  exactly  the  same  as  here 
presented.  Reynolds  v.  Day,  79  Wash.  499, 
140  Pac.  681,  L.R.A.1916A  432;  Cunningham 
V.  Northwestern  Imp.  Co.  44  Mont.  180,  119 
Pac.  554;  Schuede  v.  Zenith  Steamship  Co. 
216  Fed.  566. 

There  has  come  to  our  notice  the  decisions 
in  Mathison  v.  Minneapolis  St.  R.  Co.  126 
Minn.  286,  148  N.  W.  71,  L.R.A.1916D  412: 
Lindstrom  v.  Mutual  Steamship  Co.  132 
Minn.  328,  166  N.  W.  669,  L.R.A.1916D  935, 
and  Kennerson  v.  Thames  Towboat  Co.  80 
Conn.  367,  94  Atl.  372,  L.R.A.1916A  436, 
which  are  thought  to  be  out  of  harmony 
with  our  own  views  herein  expressed.  Those 
cases,  however,  deal  with  workmen's  com- 
pensation acts  which  leave  it  optional  with 
the  employer  and  employee  as  to  whether 
they  will  come  under  and  be  governed  by  the 
provisions  of  the  acts  in  question.  In  such 
cases  we  see  no  reason  why  such  an  election 
on  the  part  of  the  employer  and  employee 
might  not  be  held  to  divest  the  claimant  of 
the  right  to  resort  to  admiralty  for  relief 
upon  the  ground  of  estoppel;  as  where  there 
is  an  election  to  sue  in  the  state  court  in- 
stead of  in  admiralty,  in  the  absence  of  a 
workmen's  compensation  act.  Such,  in  sub- 
stance, is  the  theory  upon  which  Judge  Neter- 
er  of  our  Federal  district  court  rendered  his 
decision  in  the  case  of  The  Fred  E.  Sander, 
212  Fed.  545,  holding  that  the  libelant  hav- 
ing  applied  for  and  received  compensation 
from  the  accident  fund  under  our  workmen's 
compensation  act,  he  thereby  became  preclud- 
ed from  seeking  redress  in  admiralty.  The 
question  of  the  libelant's  right  to  receive 
compensation  from  the  accident  fund,  and 
the  question  of  the  duty  of  the  commission 
in  making  such  award  from  that  fund, 
[335]  was  a  matter  with  which  the  Federal 
court  was  not  called  upon  to  concern  itself. 
It  was  enough  for  the  learned  judge  of  that . 
court  to  know  that  the  libelant,  seeking  his 
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remedj  in  admiralty,  had  been  awarded  and 
accepted  compensation  from  the  accident  fund 
under  the  act. 

In  Walker  v.  Clyde  Steamship  Co.  215  N. 
Y.  529,  109  N.  E.'604,  Ann.  Cas.  1916B  87, 
we  have  a  decision  in  which  there  are  some 
remarks  of  the  court  which  may  seem  op- 
posed to  our  views  herein  expressed.  In  that 
case,  the  injured  employee  was  engaged  in 
maritime  service  such  as  would  have  secured 
to  him  his  remedv  in  admiralty  had  he  elect- 
ed  to  so  assert  it.  lie  applied  to  the  state 
commission  and  was  awarded  compensation 
from  the  accident  fund  provided  for  in  the 
workmen's  compensation  act.  His  employer, 
the  steamship  company,  as  it  apparently 
had  the  right  to  do  under  the  act,  caused 
the  question  of  the  claimant's  right  to  com- 
pensation from  that  fund  to  be  removed  to 
the  courts  for  review,  with  a  view  of  defeat- 
ing the  award  made  by  the  commission.  The 
fact  of  the  steamship  company  having  con- 
tributed to  the  accident  fund  seems  to  be 
assumed  in  the  decision.  Whether  it  did 
so  by  compulsion  or  at  its  own  election  does 
not  appear  in  the  opinion  of  the  court.  The 
decision  may  be  harmonized  with  the  con- 
clusion we  here  reach,  if  we  assume  that  the 
workmen's  compensation  act  of  that  state 
does  not  compel  the  employer  to  contribute 
to  the  fund  from  which  the  claimant  was 
compensated,  but  is  only  elective  in  that  re- 
gard. If  the  employer  having  such  right  of 
election  voluntarily  contributed  to  the  fund 
and  the  employee  took  compensation  there- 
from, both  would  be  in  substantially  the  same 
position  as  the  employee  found  himself  in 
The  Fred  E.  Sander  case,  212  Fed.  545.  If 
the  decision  cannot  be  harmonized  with  our 
views  upon  this  theory,  with  all  due  respect 
for  that  great  court,  we  would  feel  con- 
strained to  not  follow  it,  in  the  light  of  our 
decision  in  the  Jarvis  case,  which  we  are  not 
now  inclined  to  recede  from. 

[336]  We  have  not  overlooked  the  decision 
of  Judge  Cushman  of  our  Federal  district 
court  in  Stoll  v.  Pacific  Coast  Steamship  Co. 
205  Fed.  169,  wherein  it  was  held  that  an 
action  upon  the  law  side  of  the  Federal  dis- 
trict court,  which  could  have  been  main- 
tained in  admiralty,  for  injuries  received  as 
the  result  of  the  steamship  company's  neg- 
ligence could  not  be  maintained;  the  decision 
being  rested  upon  the  language  of  section  1 
of  the  act  (Id.  §  6604r-l)  above  quoted,  and 
apparently  regarded  by  the  court  as  abso- 
lutely abolishing  the  employee's  right  to 
maintain  such  an  action  in  the  courts  and 
substituting  therefor  his  right  to  compensa- 
tion from  the  accident  fund.  The  fact  that 
the  plaintiff  had  a  right  to  seek  his  remedy 
in  admiralty  seems  not  to  have  been  noticed 
,  in  the  case.  We  think,  therefore,  that  the 
decision  would  not  be  a  controlling  authority 


here  even  if  the  question  were  a  Federal  one^ 
as  it  manifestly  is  not,  since  it  has  to  do^ 
in  its  last  analysis,  only  with  the  right  to 
maintain  a  common-law  action  in  the  state 
courts. 

Included  in  the  enumeration  of  extrahaz- 
ardous works  in  section  2  (Id.  §  6604-2)  of 
the  act  are  "steamboats,  tugs,  ferries."  If 
our  conclusion  rendered  these  words  in  the 
act  meaningless,  it  might  be  argued  with  some 
show   of   reason   that   we  are   not  correctly 

« 

construing  its  provisions.  There  are,  how- 
ever, a  number  of  inland  navigable  lakes 
wholly  within  the  boundaries  of  this  state 
having  no  navigable  connection  whatever  with 
rivers  or  tide  waters  constituting  navigable 
waterways  to  the  high  seas.  It  seems  to  be 
well  settled  that  the  jurisdiction  of  the  state 
over  such  inland  waters  so  unconnected  with 
the  high  seas  is  exclusive,  and  that  there  is 
no  Federal  admiralty  jurisdiction  over  such 
waters.  Com  v.  King,  150  Mass.  221,  22  X. 
E.  905,  5  L.R.A.  536;  Stapp  v.  Steam-Boat 
Clyde,  43  Minn.  192,  45  N.  W.  430;  U.  S.  t. 
Burlington,  etc.  County  Ferry  Co.  21  ¥ed. 
331.  It  therefore  seems  plain  that  the  words 
"steamboats,  tugs,  ferries"  are  not  rendered 
meaningless  by  our  construction  of  the  act 
We  note  in  this  connection  that  section 
[337]  2  (Id.  §  6604-2)  of  the  act,  above  quot- 
ed from,  provides  that  *'it  is  the  purpose  to 
embrace  all  of  them  [extrahazardous  work-s] 
which  are  within  the  legislative  jurisdiction 
of  the  state." 

It  is  contended  that  the  trial  court  had 
no  jurisdiction  to  render  the  judgment  in 
favor  of  the  respondent  which  is  here  ap- 
pealed from  because  it  had  previously  ren- 
dered a  final  judgment  of  dismissal  in  appel- 
lant's favor  upon  its  motion  for  judgment 
notwithstanding  the  verdict.  Upon  the  re- 
turn of  the  verdict,  the  clerk,  by  direction  of 
the  court,  withheld  entry  of  judgment  there- 
on pending  appellant's  motion  for  judgment 
notwithstanding  the  verdict.  Thereafter  that 
motion  was  argued  and  decision  thereon  tak- 
en under  advisement  bv  the  court.  There- 
after  the  trial  judge  announced  in  open  court, 
in  substance,  that  ne  had  concluded  to  grant 
appellant's  motion  for  judgment  notwith- 
standing the  verdict,  when  it  evidently  was 
understood  bv  the  court  and  counsel  for  both 
parties  that  judgment  be  prepared  accord- 
ingly; and  since  the  ground  upon  which  the 
court  was  inclined  to  so  hold  was  that  re- 
spondent had  no  right  of  action  in  the. courts 
because  of  the  passage  of  our  workmen's  com- 
pensation act,  it  apparently  was  then  con- 
templated that  judgment  of  diamisaa]  would 
be  prepared  in  such  form  that  the  question 
of  respondent's  right  to  maintain  the  action 
in  the  light  of  our  workmen's  compensation 
act  might  be  presented  to  this  court  upon  a 
short  record.     The  matter  was  to  be  post- 
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poned  until  counsel  could  prepare  some  such 
form  of  judgm«it.  Howeyer,  at  that  time 
the  clerk  of  the  court  did  make  a  brief  minute 
entry  which  could  be  construed  as  a  final 
judgment  of  dismissal  of  the  case  in  har- 
mony with  the  views  then  expressed  by  tlie 
court.  This  entry  was  made  without  the 
knowledge  of  the  court  or  of  counsel  for 
either  party  as  to  its  contents.  Thereafter, 
counsel  for  both  parties  were  again  before 
the  court  for  the  purpose  of  having  formal 
judgment  entered,  when  the  judge  announced 
that  he  had  reached  a  diiferent  conclusion  up- 
on further  reflection  and  had  become 
[338]  of  the  opinion  that  the  workmen's 
compensation  act  did  not  preclude  respond- 
ent from  maintaining  this  action,  in  view  of 
the  fact  that  his  injuries  resulted  while  he 
was  in  maritime  service.  Formal  judgment 
was  then  prepared  and  entered  accordingly, 
from  which  this  appeal  was  taken.  It  was 
not  until  after  this  that  the  contents  of  the 
minute  entry  made  by  the  clerk  were  discov- 
ered by  either  counsel  or  the  court.  There- 
after, on  a  proper  showing  and  notice  in  the 
form  of  an  order  to  show  cause,  the  minute 
entry  was  set  aside  and  expunged  from  the 
record  upon  the  ground  that  the  same  had 
been  entered  by  the  clerk  "inadvertently  and 
through  mischance."  It  seems  plain  to  us 
that  the  showing  was  sufficient  and  warrant- 
ing the  court  and  so  concluding  and  ordering 
in  reference  to  that  entry.  It  follows  that 
the  judgment  here  appealed  from  is  the  only 
judgment  that  was  actually  rendered  in  the 
case. 

Some  other  claimed  errors  are  relied 
upon  by  counsel  for  appellant.  We  think, 
however,  that  whatever  technical  error  there 
may  have  been  in  the  rulings  so  questioned, 
they  were  wholly  without  prejudice  to  the 
ri<;ht9  of  appellant  and  that  they  do  not 
call  for  further  notice  here.  We  conclude 
that  the  judgment  must  be  affirmed.  It  is 
so  ordered. 

Ellis,  C.  J.,  Main,  Mount,  Holcomb,  and 
FuUerton,  JJ.,  concur. 


NOTE. 
Mariiliae    Employees    as    within    Pur- 


view 
Act. 


of    Workmen's    Compensation 


It  is  intended  in  this  note  to  discuss  the 
recent  decisions  passing  on  the  question 
whether  a  maritime  employee  is  within  the 
purview  of  a  workmen's  compensation  act. 
The  earlier  cases  are  collected  In  the  note  to 
Walker  v.  Clyde  Steamship  Co.  Ann.  Cas. 
1916B  87. 

In  the  recent  case  of  Southern  Pac.  Co.  v. 
J«nsen,  244  U.  S.  205,  Ann.  Cas.  191 7E  900, 
37  S.  Ct  524,  reversing  215  N.  Y.  614,  Ann. 


Cas.  ini6B  276,  109  N.  E.  600,  L.R.A.191GA 
403,  the  Supreme  Court  of  the  United  States 
has  definitely  established  that  a  maritime 
employee  may  not  be  brought  within  the 
purview  of  a  state  workmen's  compensation 
act.  The  decision  in  Clyde  Steamship  Co. 
V.  Walker,.  244  U.  S.  265,  37  S.  Ct.  545,  re- 
versing 215  N.  Y.  529,  Ann.  Cas.  1916B  87, 
109  N.  £.  604,  is  to  the  same  effect.  Those 
decisions  have  been  followed  in  other  recent 
cases.  See  Hartman  v.  Toyo  Kisen  Kaisha 
Steamship  Co.  244  Fed.  567;  Tallac  Co.  v. 
Pillsbury  (Cal.)  168  Pac.  17;  Neff  v.  In- 
dustrial Commission  (Wis.)  164  N.  W.  845. 
And  see  the  reported  case. 

It  was  said  in  Hartman  v.  Toyo  Kisen 
Kaisha  Steamship  Co.  supra:  "The  conten- 
tion that  plaintiff's  claim  is  within  the  work- 
men's compensation  act  of  the  state  (St.  1913, 
p.  279),  and  that  jurisdiction  accordingly 
rests  exclusively  with  the  industrial  acci- 
dent commission,  has  been  settled  adversely 
to  defendant,  since  this  case  was  submitted, 
in  the  very  recent  case  of  Southern  Pac.  Co. 
V.  Jensen,  244  U.  S.  205,  37  S.  Ct.  624,  61 
U.  S.  (L.  ed.)  1086.  In  that  case  it  was 
sought  to  uphold  an  award  under  the  work- 
men's compensation  act  of  New  York  ( Consol. 
Laws,  c.  67)  for  an  injury  received  in  a 
maritime  transaction,  as  against  the  objec- 
tion that  that  act  had  no  application,  that 
the  jurisdiction  in  such  cases  was  exclusively 
in  the  federal  courts.  .  .  .  The  present 
I'ase  is  concededly  of  maritime  origin,  but 
it  is  suggested  that  the  fact  that  plaintiff's 
duties  were  other  than  those  of  the  ordinary 
sea%riug  man  has  the  effect  to  take  it  with- 
out the  principles  of  the  Jensen  case.  But 
that  case  is  not  bounded  by  any  such  narrow 
lines." 

In  the  following  cases,  decided  prior  to 
the  Federal  Supreme  Court  decision,  maritime 
employees  were  held  to  be  within  the  pur- 
view of  the  act  and  entitled  to  compensa- 
tion. North  Pac.  Steamship  Co.  v.  Indus- 
trial Ace.  Commission  (Cal.)  163  Pac.  109; 
Steamship  Bowdoin  Co.  y..  Pillsbury,  (Cal.) 
163  Pac.  204;  Alaska  Pac.  Steamship  Co.  v. 
Pillsbury  (Cal.)  163  Pac.  204;  Lindstrom 
v.  Mutual  Steamsliip  Co.  132  Minn.  328,  156 
N.  W,  660,'L.R.A.1916D  935.  And  see  Bjol- 
stadt  V.  Pacific  Coast  Steamship  Co.  244 
Fed.  034. 

It  was  held  in  Riegel  v.  Higgins,  241  Fed. 
718,  that  an  injured  maritime  employee  did 
not  by  receiving  compensation  voluntarily 
paid  under  a  compensation  act  lose  his  right 
to  recover  damages  in  admiralty  for  the  neg- 
ligence of  his  employer,  the  court  saying: 
''Respondents,  and  very  properly,  urge  upon 
the  consideration  of  the  court  the  nncertain- 
ties  and  injustices  to  which  shipowners  may 
be  subjected  if  they  are  compelled  to  answer 
in  the  admiralty  court  after  having  paid  to 
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an  injured  employee  the  compensation  pro- 
vided for  by  the  workmen's  compensation  act. 
I  am  of  the  opinion^  however^  that  this  act 
cannot  and  does  not  deprive  the  seaman  of 
his  right  of  action  in  the  admiralty  court 
for  damages  for  injuries  caused  by  the  neg- 
ligence of  the  shipowner  in  providing  defec- 
tive appliances.  But  if  the  injured  seaman 
shall,  as  he  may,  subject  himself  to  the  state 
tribunals,  and  claim  and  receive  the  amount 
awarded  under  the  act,  or  if  by  agreement, 
fairly  entered  into,  the  amount  to  be  paid 
under  the  act  is  fixed,  and  he  accepts  it  with 
full  knowledge  of  the  extent  of  his  injuries, 
he  should  not  later  be  permitted  to  maintain 
an  action  for  the  same  injuries.  But  where, 
as  here,  the  amount  has  been  fixed  by  the 
employer,  and  not  by  any  tribunal  or  agree- 
ment, and  is  not  adequate,  the  seaman  may 
pursue  his  remedy  in  the  admiralty,  and,  if 
successful,  the  amount  already  received  by 
him  will  be  credited  upon  the  amount  of  the 
judgment  entered." 
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United  States  Supreme  Court— May  21,  1917. 


J944  17.  S,  170}  37  S.  Ct.  6Se, 


Employers'    Liability    Acts   -»   Federal 
Aet  as  EzolusiTe. 

Congress  intended  the  Employers'  Liability 
Act  of  April  22,  1908  (35  Stat.  L.  65, 
c.  149,  Fed.  St.  Ann.  1909  Supp.  p.  684), 
regulating  the  liability  of  an  interstate  rail- 
way carrier  in  case  of  the  injury  or  death  of 
an  employee  when  employed  in  interstate 
commerce,  to  be  as  comprehensive  of  those 
instances  in  which  it  excludes  liability,  i.  e., 
where  there  is  no  causal  negligence  for  which 
the  carrier  is  responsible,  as  of  those  in  which 
liability  is  imposed,  and  in  both  classes  such 
act  is  paramount  to,  and  exclusive  of,  state 
regulation. 

[See  Ann.  Cas.  1915B  493.] 

Employees   within.  Act  •*  Engineer  of 
Switch  Engine. 

An  employee  of  an  interstate  railway  car- 
rier in  charge  of  a  switch  engine  who  is  killed 
while  leaving  the  yards  after  his  day's  work, 
which  includes  employment  in  both  interstate 
and  intrastate  commerce,  is  employed  in  inter- 
state commerce  within  the  meaning  of  the 
Federal  Employers'  Liabilitv  Act  of  April  22, 
1908  (35  Stat.  L.  65,  c.  149,  Fed.  St. 
Ann.  1909  Supp.  p.  584),  governing  the  lia- 
bility of  such  carriers  for  the  death  or  in- 


jury of  their  employees  when  employed  in  in- 
terstate commerce. 

[See  Ann.  Cas.  1914C  164;  Ann.  Cas.  1916E 
472;  Ann.  Cas.  1918B  55.] 

Workmen's  Compensation  Aets  —  Em- 
ployees iHthin  Act  —  Employee  of 
Interstate  Railroad. 

The  operation  of  the  Federal  Employers' 
Liability  Act  of  April  22,  1908  (35  Stat. 
L.  65,  c.  149,  Fed.  St.  Ann.  1909  Supp. 
p.  584),  governing  the  liability  of  interstate 
railway  carriers  for  the  death  or  injury  of 
their  employees  while  employed  in  interstate 
commerce,  cannot  be  interfered  with  by  a 
state  either  by  putting  the  carriers  and  their 
employees  to  an  election  between  the  provi- 
sions  of  that  statute  and  a  state  workmen^a 
compensation  act,  as  is  attempted  by  N.  J. 
Laws  1911,  chap.  95,  or  by  imputing  auch  an 
election  to  them  by  a  statutory  presumption. 

[See  note  at  end  of  this  case.] 

Error  to  Court  of  Errors  and  Appeals  of 
New  Jersey. 

Action  by  Amy  L.  Winfield,  plaintiff, 
against  Erie  Railroad  Company,  defendant. 
Judgment  for  plaintiff  in  Court  of  Common 
Pleas,  Hudson  county.  Judgment  reversed 
by  Supreme  Court  of  New  Jersey,  and  latter 
judgment  reversed  by  Court  of  Errors  and 
Appeals.  Defendant  brings  error.  The  facts 
are  stated  in  the  opinion.    Revebsed. 

Oeorge  8.  Hohart  and  (Hlbert  Collins  ior 
plaintiff  in  error. 

Harry  Laaie  for  defendant  in  error. 

[171]  Van  Deyanteb,  J. — This  was  a  pro- 
ceeding under  a  New  Jersey  statute,  c.  95, 
Laws  1911,  against  a  common  carrier  by 
railroad,  engaged  in  both  interstate  and  in- 
trastate commerce,  to  obtain  compensation 
for  the  death  of  one  of  its  employees.  The 
employee  was  in  charge  of  a  switch  engine 
in  the  carrier's  extensive  yard  at  Croxton, 
New  Jersey,  and  was  switching  freight  cara 
about  in  the  yard,  especially  to  and  from  a 
transfer  station.  The  cars  usually  contained 
package  freight  and  many  were  moved  in 
the  course  of  a  day's  work.  In  some  the 
freight  was  interstate,  in  others  intrastate 
and  in  still  others  it  was  of  both  classes. 
This  was  true  of  the  cars  moved  on  the  day 
in  question.  In  concluding  his  work  for  that 
day  the  employee  took  his  engine  to  the  place 
where  it  was  to  remain  for  the  night  and 
started  to  leave  the  yard.  His  route  lay 
across  some  of  the  tracks  and  while  passing 
over  one  he  was  struck  by  an  engine  and  re- 
ceived injuries  from  which  he  soon  died.  No 
causal  negligence  was  alleged  or  proved  and 
both  parties  assumed  there  was  none.  In 
these  circumstances  the  trial  judge,  while  not 
doubting  that  the  fatal  injury  occurred  in 
the  course  of  the  deceased's  employment,  held 
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that  be  was  not  then  employed  in  interstate 
commerce  and  that  compensation  should  he 
made  under  the  state  statute  to  the  widow. 
A  judgment  in  her  favor  was  entered,  but 
was  reversed  by  the  Supreme  Court  of  the 
State,  which  concluded  that  the  deceased's 
employment  at  the  time  of  the  injury  was  in 
interstate  commerce  and  that  the  case  was 
controlled  by  the  Employers'  Liability  Act 
[172]  of  Congress  (Fed.  St.  Ann.  1909  Supp. 
p.  584)  which  makes  negligence  the  test  of 
the  carrier's  liability  or  obligation.  That 
judgment  was  in  turn  reversed  by  the  Court 
of  Errors  and  Appeals,  which,  although  as- 
suming "that  the  conclusion  of  the  Supreme 
Court  as  to  the  character"  of  the  deceased's 
employment  at  the  time  of  the  injury  "was 
justified  by  the  facts  proved,"  regarding  the 
federal  act  as  without  bearing,  because  afltord- 
ing  no  remedy  and  imposing  no  liability  in 
the  absence  hi  causal  negligence.  88  N.  J.  L. 
619,  96  Atl.  394. 

The  questions  presented  for  decision  are 
these:  First,  whether  the  federal  act  is 
regulative  of  the  carrier's  liability  or  obliga- 
tion in  every  instance  of  the  injury  or  death 
of  one  of  its  employees  in  interstate  com- 
merce, or  only  in  those  instances  where  there 
is  caiisal  negligence  for  which  the  carrier  is 
responsible.  Second,  whether  the  facts  proved 
sustain  the  conclusion  that  the  deceased  was 
employed  in  interstate  commerce  at  the  time 
of  the  injury.  Third,  whether  by  reason  of 
the  state  statute  the  carrier  became  bound 
contractually  to  make  compensation  in  this 
instance,  even  though  it  came  within  the  fed- 
eral act. 

The  first  question  is  fully  considered  in 
Xew  York  Cent.  R.  Co.  v.  Winfield,  the  opin- 
ion in  which  has  been  just  announced,  244 
U.  S.  147,  Ann.  Cas.  1917D  1139,  87  S.  Ct. 
546,  and  it  suffices  here  to  say  that,  for  the 
reasons  there  given,  we  are  of  opinion  that 
the  federal  act  proceeds  upon  the  principle 
which  regards  negligence  as  the  basis  of  the 
duty  to  make  compensation  and  excludes  the 
existence  of  such  a  duty  in  the  absence  of 
negligence,  and  that  Congress  intended  the 
act  to  be  as  comprehensive  of  those  instances 
in  which  it  excludes  liability  as  of  those  in 
which  liability  is  imposed.  It  establishes  a 
rule  or  regulaton  which  is  intended  to  oper- 
ate uniformly  in  all  the  States,  as  respects 
interstate  commerce,  and  in  that  field  it  is 
both  paramount  and  exclusive. 

The  second  question  must  be  given  an  af- 
firmative answer.  [173]  In  leaving  the  car- 
rier's yard  at  the  close  of  his  day's  work  the 
deceased  was  but  discharging  a  duty  of  his 
employment.  See  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  200,  Ann.  Cas.  1914C 
159,  34  8.  Ct.  305,  58  U.  S.  (L.  ed.)  591. 
Like  his  trip  through  the  yard  to  his  engine 
in  the  morning«  it  was  a  necessary  incident 
of  his  day's  work  and  partook  of  the  char- 
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8.  no, 
acter  of  that  work  as  a  whole,  for  it  was  no 
more  an  incident  of  one  part  than  of  anoth- 
er. His  day's  work  was  in  botii  interstate 
and  intrastate  commerce,  and.  so  when  he 
was  leaving  the  yard  at  the  time  of  the  injury 
his  employment  was  in  both.  That  he  was 
employed  in  interstate  commerce  is  therefore 
plain,  and  that  his  employment  also  extended 
to  intrastate  commerce  is  for  present  pur- 
poses of  no  importance. 

The  third  question  requires  some  notice  of 
the  New  Jersey  statute.  It  consists  of  two 
parts.  One  conforms  to  the  principle  which 
regards  negligence  as  the  basis  of  liability 
and  excludes  liability  in  the  absence  of  neg- 
ligence. In  its  details,  however,  that  part 
differs  materially  from  the  federal  act.  Tlie 
other  conforms  to  a  different  principle  which 
rejects  negligence  as  a  basis  of  liability  and 
requires  compensation  to  be  made  by  the 
employer  wherever  the  injury  or  death  of 
the  employee  is  an  incident  of  the  service 
in  which  he  is  employed.  This  part  is  de- 
scribed as  ''elective"  and  is  not  to  be  ap- 
plied unless  the  employer  and  the  employee 
shall  have  agreed,  expressly  or  impliedly,  to 
be  bound  thereby  and  to  surrender  "their 
rights  to  any  other  method,  form  or  amount 
of  compensation  or  determination  thereof." 
Respecting  the  mode  of  manifesting  such  an 
agreement  or  the  contrary,  it  is  provided  that 
every  contract  of  hiring  ''shall  be  presumed 
to  have  been  made"  with  reference  to  this 
part  of  the  statute  and,  unless  the  contract 
or  a  notice  from  one  party  to  the  other  con- 
tain "an  express  statement  in  writing"  to  the 
contrary,  it  ''shall  be  presumed"  that  the 
parties  "have  agreed  to  be  bound"  by  this 
part  of  the  statute.  There  was  no  express 
agreement  in  this  instance  and  there  is  no 
[174]  basis  for  regarding  the  carrier  as  in 
any  way  bound  by  this  part  of  the  statute, 
save  as  it  provides  that  an  agreement  to  be 
bound  by  it  shall  be  presumed  in  the  absence 
of  a  declaration  to  the  contrarv.  But  such 
a  presumption  cannot  be  indulged  here,  and 
this  for  the  reason  that  by  the  federal  act 
the  entire  subject,  as  respects  carriers  by 
raikoad  and  their  employees  in  interstate 
commerce,  was  laken  without  the  reach  of 
state  laws.  It  is  beyond  the  power  of  any 
State  to  interfere  with  the  operation  of  that 
act,  either  by  putting  the  carriers  and  their 
employees  to  an  election  between  its  provi- 
sions and  those  of  a  state  statute  or  by  im- 
puting such  an  election  to  them  by  means  of 
a  statutory  presumption.  The  third  ques- 
tion therefore  must  be  answered  in  the  nega- 
tive. 

It  follows  that  the  Court  of  Errors  and 
Appeals  erred  in  falling  to  give  controlling 
effect  to  the  federal  act. 

Judgment  reversed. 

Brandeis  and  Clarke,  J  J.  dissent. 
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KOTB. 


Rmilroad  Employees  as  within  Turwiem 
of  Workmen's  Gompensatio&  Aet. 

Introductory,    664. 

Employee  Engaged  in  Interstate    Commerce, 

664. 
Employee  Engaged  in  Intrastate  Commerce, 

664. 
Street  Railway  Employee,  665. 


Introductory, 

When  the  note  to  Minneapolis,  etc.  R.  Co. 
V.  Industrial  Commission,  Ann.  Cas.  1914D 
655,  was  written,  there  was  no  other  case 
which  dealt  with  the  question  whether  rail- 
road employees  were  within  the  purview  of 
a  workmen's  compensation  act.  The  rule 
therein  laid  down  was  fortified  by  several 
decisions  cited  in  the  annotation  to  Winfield 
V.  New  York  Cent.  etc.  R.  Co.  Ann.  Cas. 
1916A  817.  Since  the  last  cited  note,  the 
authorities  dealing  with  this  phase  of  the 
subject  have  been  quite  numerous. 

Employee   Engaged  in   Interstate    Com," 

merce. 

While  a  few  early  cases  took  the  view 
that  a.  railroad  employee  engaged  in  inter- 
state commerce  was  entitled  to  claim  com- 
pensation under  a  state  workmen's  compen- 
sation act,  it  has  now  been'  definitely  settled 
by  the  United  States  Supreme  Court  that 
railroad  employees  or  their  representatives 
cannot  recover  under  a  state  workmen's  com- 
pensation act  for  injuries  or  death  arising 
out  of  acts  connected  with  their  employment 
in  interstate  commerce.  New  York  Cent.  etc. 
R.  Co.  V.  Winfield,  244  U.  S.  147,  Ann.  Cas. 
1J)17D  1139,  37  S.  Ct.  646,  revei'sing  216 
N.  Y.  284,  Ann.  Cas.  1916A  817,  110  N.  E. 
614.  That  decision  has  been  followed  in  a 
number  of  recent  cases.  Grand  Trunk  R. 
Co.  V.  Knapp,  233  Fed.  950,  147  C.  C.  A. 
C24;  Waters  v.  Guile,  234  Fed.  532,  148  C. 
C.  A,  298;  Smith  v.  Industrial  Ace.  Commis- 
sion, 26  Cal.  App.  560,  147  Pac.  600;  Gry- 
bowski  V.  Erie  R.  Co.  89  N.  J.  L.  361,  98 
Atl.  1085,  affirming  88  N.  J.  L.  3,  95  Atl. 
764;  Rounsaville  v.  Central  R.  Co.  (N.  J.) 
101  Atl.  182,  reversing  87  N.  J.  L.  371,  94 
Atl.  392,  and  followinsr  the  ruling  laid  down  in 
the  reported  case.  Flynn  v.  New  York,  etc. 
R.  Co.  (N.  J.)  101  Atl.  1034;  Saxon  v. 
Erie  R.  Co.  221  N.  Y.  179,  116  N.  E.  983; 
State  V.  Bates,  etc.  Constr.  Co.  91  Wash. 
181,  157  Pac.  482.  And  soe  the  reported  case. 
Compare  West  Jersey  Trust  Co.  v.  Philadel- 
phia, etc.  R.  Co.  88  N.  J.  L.  102,  95  Atl. 
753. 

By  the  Federal  Employers'  Liability  Act 
(Fed.  St.  Ann.  1909  Supp.  p.  684)  Congress 


has  undertaken  to  cover  the  subject  of  the 
liability  of  railroad  companies  to  their  em- 
ployees while  engaged  in  interstate  commerce. 
This  exertion  of  a  power  which  is  granted  in 
express  terms  must  supersede  all  legislation 
over  the  same  subject  by  the  states.  It 
therefore  follows  that  in  respect  to  state 
legislation  prescribing  the  liability  of  such 
carriers  for  injuries  to  their  employees 
while  engaged  in  interstate  commerce  the 
federal  act  is  paramount  and  exclusive. 
Grand  Trunk  R.  Co.  v.  Knapp,  233  Fed.  950, 
147  C.  C.  A.  624.  So  it  has  bein  held  that 
an  employee  engaged  as  a  railroad  watchman 
who  was  injured  in  attempting  to  eject  tres- 
passers from  an  interstate  train,  could  not 
claim  any  relief  under  a  workmen's  compen- 
sation act.  Smith  v.  Industrial  Ace.  Com- 
mission, 26  Cal.  App.  560,  147  Pac.  600. 

The  decisive  question  in  determining  llio 
applicability  of  a  workmen's  compensation 
act  to  an  employee  of  an  interstate  railroad 
being  whether  he  was  at  the  time  of  the 
injury  engaged  in  interstate  commerce,  the 
cases  passing  on  the  applicability  of  the 
federal  employers'  liability  act  are  in  point, 
every  employment  included  in  that  act  being 
excluded  from  the  workmen's  compensation 
acts.  For  these  cases  see  the  notes  to  Illi- 
nois Cent  R.  Co.  v.  Bchrens,  Ann.  Cas.  1914C 
163;  Shanks  v.  Delaware,  etc.  R.  Co.  Ann. 
Cas.  1916E  467;  and  Minneapolis,  etc.  R.  Co. 
T.  Winters,  reported  ante,  this  volume,  at 
page  54. 

Employee  Engaged   in  IntraMate  Com' 

merce, 

A  railroad  employee  is  within  the  pur- 
view of  a  workmen's  compensation  act,  if 
at  the  time  of  the  injury  he  is  not  engaged 
in  interstate  commerce  within  the  meaning 
of  the  federal  employers'  liability  act.  New 
York  Cent.  R.  Co.  v.  White,  243  U.  S.  188, 
Ann.  Cas.  1917D  629,  37  S.  Ct.  247,  L.RA. 
1917D  1;  Chicago,  etc.  R.  Co.  v.  Industrial 
Board,  273  111.  528,  L.R.A.1I)16F  540,  113 
N.  E.  80;  Nevich  v.  Delaware,  etc.  R.  Co. 
(N.  J.)  100  Atl.  234,  L.R.A.1917E  847; 
Flynn  v.  New  York,  etc.  R.  Co.  (N.  J.) 
101  Atl.  1034;  Parsons  v,  Delaware,  etc.  Co. 
367  App.  Div.  536,  153  N.  Y.  S.  179,  appeal 
ditmissed  in  216  N.  Y.  710,  111  N.  E.  lOM: 
Watts  V.  Ohio  Val.  Electric  Co.  78  W.  Va. 
144,  88  S.  £.  659.  See  aleo  Truman  v.  Kan- 
sas City,  etc.  Co.  98  Kan.  761,  161  Pae. 
587. 

Thus  it  was  held  in  New  York  Cent.  R.  Co.  ▼. 
White,  supra,  that  a  night  watchman  charged 
with  the  duty  of  guarding  tools  and  materials 
intended  to  be  used  in  the  construction  of  a 
new  station  and  new  tracks  on  a  line  of  io- 
trastate  railroad,  in  which  occupation  he 
was  injured,  was  not  engaged  in  interstate 
commerce,  and  was  accordingly  within  a 
state  workmen's  oompeneation  act. 
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Similarly  it  was  held  in  Chicago  Junction 
R.  Co.  V.  Industrial  Board,  277  111.  512,  115 
N.  E.  647,  that  the  fact  that  the  claimant 
^ho  was  injured  while  engaged  in  repairing 
an  empty  freight  car  partly  dismantled  and 
which  was  used  indiscriminately  for  intra- 
state as  well  as  interstate  commerce  aa  oc- 
cssion  required,  was  entitled  to  the  benefit  of 
the  Workmen's  Compensation  Law,  since  the 
shops  and  tracks  leading  into  them  were  not 
used  at  any  time  as  an  agency  in  interstate 
commerce  as  such. 

Not  every  employee  of  an  interstate  car- 
rier is  engaged  in  interstate  commerce,  and 
unless  his  work  constitutes  a  substantial  part 
of  the  interstate  commerce  in  which  the  car- 
rier is  engaged,  he  will  when  injured  be  en- 
titled to  compensation  under  a  workmen's 
compensation  act.  Dickinson  t.  Industrial 
Board  (111.)  117  N.  £.  438. 

An  employee  is  not  engaged  in  interstate 
commerce  within  the  meaning  of  the  federal 
act  to  the  exclusion  of  the  Workmen's  Com- 
pensation Law,  where  his  work  consists  of  pre- 
paring materials  which  are  subsequently  de- 
signed to  be  used  for  transportation  in  inter- 
state commerce.  Sullivan  v.  Chicago,  etc. 
Co.  103  WiB.  583,  158  N.  W.  321. 

Street  Railway  Stnployea, 

Street  railway  employers  are  liable  to  in- 
jured employees  for  compensation  under  the 
state  workmen's  compensation  acts.  Chicago 
Rys.  Co.  V.  Industrial  Board,  276  111.  112. 
114  N.  E.  534;  McCabe  v.  Brooklyn  Heights 
R.  Co.  177  App.  Div.  107,  162  N.  Y.  S.  741; 
Watts  V.  Ohio  Val.  Electric  Co.  78  W.  Va. 
144,  88  S.  E.  659;  Canadian  Northern  R.  Co. 
V.  Green,  9  Sask.  371,  30  Dominion  L.  Rep. 
546.  See  also  Bloomington,  etc.  R.  Co.  v. 
Industrial  Board,  27G  III.  239,  114  N.  £. 
517. 

Thus  in  Cliicago  Rys.  Co.  v.  Industrial 
Board,  supra,  it  was  held  that  the  defendant 
street  railway  company  was  engaged  in  an  oc- 
cupation which  brought  it  under  the  provi- 
sions of  the  Illinois  Workmen's  Compensation 
Act  of  1913  which  provides  that  employers 
engaged  in  extrahazardous  occupations  are 
conclusively  presumed  to  be  under  the  act 
unless  they  file  a  written  election  to  the 
contrary.  It  appeared  in  that  case  that  the 
workman  in  his  application  for  employment 
as  a  motorman  agreed  to  assume  all  risks  of 
accidents  resulting  fr<»n  his  own  negligence 
while  in  such  employment  and  to  acquit  the 
defendant  company  of  all  liability  for  any 
personal  injury  suffered  by  him  while  in 
such  employ.  The  workman  was  killed  by 
an  accident  arising  out  of  and  in  the  course  of 
his  employment,  and  the  commission  made 
an  award  in  favor  of  his  estate  under  the 
workmen's    compensation    act.      The    court 


held  that  the  appellant's  contention  that  it 
was  not  subject  to  the  provisions  of  the  a^ct 
by  virtue  of  the  contract  between  it  and  the 
deceased  was  without  merit,  since  the  work- 
men's compensation  act  was  the  declared 
public  policy  of  the  state  on  the  subject  em- 
braced in  the  statute,  and  provided  the  sole 
method  by  which  employers  might  exempt 
themselves  from  providing  and  paying  com- 
pensation under  the  act  of  employees  for  ac- 
cidental injuries  sustained  and  arising  out 
of  and  in  the  course  of  the  employment,  viz., 
by  electing  not  to  come  under  the  act;  that  it 
was  contrary  to  the  policy  of  the  ac£  to  al- 
low an  employer,  while  choosing  to  come  un- 
der its  provisions,  to  relieve  itself  from  lia- 
bility thereunder  by  a  private  agreement  or 
contract  with  an  employee. 

However,  in  order  that  compensation  may 
be  had  under  the  New  York  act  for  an  injury 
to  a  street  railway  employee,  the  injury  must 
be  sustained  in  connection  with  or  as  an  in- 
cident of  the  hazardous  employment.  Mc- 
Cabe  v.  Brooklyn  Heights  R.  Co.  177  App. 
Div.  107, 162  N.'y.  S.  741.  In  Brown  v.  Rich- 
mond Light,  etc.  Co.  173  App.  Div.  432,  159 
N.  Y.  S.  1047,  it  was  held  that  the  work- 
men's compensation  act  did  not  apply 
to  a  case  where  the  decedent  was  employed 
as  a  process  server,  claim  adjuster  and  in- 
vestigator for  the  company  and  was  return- 
ing to  the  office  of  the  defendant,  riding  on 
one  of  its  cars,  when  a  fellow  passenger 
stepped  on  and  injured  hia  foot. 


▼• 

XiONBON     GRAVING     BOCK     COM- 
PAKT,  LIMITED. 

England— Court  of  Appeal—March  23,  1916. 
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Workmea**  CompenaatioB  Acta  —  Medi- 
eal  ExaniiBAtion  of  Workman. 

An  application  by  the  employer  for  a  med- 
ical examination  of  an  injured  workman 
claiming  the  benefit  of  the  workmen's  com- 
pensation act  is  not  a  nullity  because  it  was 
not  made  until  the  hearing,  and  while  it  may 
be  that  the  trial  judge  may  in  his  discretion 
deny  an  application  made  at  that  time,  he 
must  rule  on  it.  Accordingly  where  no  note 
of 'the  proceeding  was  taken,  and  no  ruling 
on  the  application  appears,  a  new  trial  must 
be  granted. 

[See  note  at  end  of  this  case.] 


666 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


Medical  Referee  —  Duties. 

-  A  medical  referee  sitting  as  an  assessor 
with  the  judge  hearing  a  claim  under  the 
workmen's  compensation  act  should  not  be 
permitted  to  cross-examine  witnesses  or  other- 
wise take  part  in  the  conduct  of  the  hearing. 

[970]  Appeal  from  an  award  of  the  judge 
of  the  City  of  London  Court  sitting  as  arbi- 
trator under  the  Workmen's  Compensation 
Act,   1906. 

The  applicant  in  this  case  was  a  boiler- 
maker  in  the  employ  of  the  respondents,  a 
firm  6t  ship  repairers.  On  November  30, 
1914,  while  engaged  in  his  work,  he  was  in- 
jured by  a  small  piece  of  steel  which  entered 
his  right  eye  and  ultimately  destroyed  the 
sight  of  it.  The  [971]  respondents  paid  him 
li.  a  week  down  to  September  17,  1916,  when 
they  discontinued  their  weekly  payments  on 
the  ground  that  he  had  recovered  from  the  ac- 
cident and  was  able  to  .work  again.  The 
applicant  then  commenced  proceedings  for 
an  arbitration.  The  case  was  in  the  list 
for  hearing  at  the  City  of  London  Court 
on  January  10,  1916,  but  was  not  reached. 
On  January  26,  1916,  the  respondents'  so- 
licitors wrote  to  the  applicant  asking  him  to 
.submit  himself  for  medical  examination  by 
their  doctor.  To  this  request  the  applicant 
made  no  reply.  On  February  1  the  respond- 
ents gave  notice  that  they  intended  to  apply 
on  February  4  for  an  order  under  Sched.  I. 
par  4,  of  the  Act  suspending  the  right  of 
the  applicant  to  continue  the  proceedings 
on  the  ground  that  he  had  refused  to  submit 
himself  for  medical  examination.  On  Febru- 
ary 4  the  case  came  on  for  hearing,  when 
counsel  for  the  respondents  applied  for  the 
suspension  of  the  applicant's  right  to  com- 
pensation on  the  ground  that  he  had  de- 
clined to  undergo  a  medical  examination.  It 
appeared  that  he  had  already  been  medically 
examined  several  times,  the  last  occasion 
being  on  January  5.  After  hearing  counsel 
for  the  applicant,  who  asked  him  to  go  into 
the  question  whether  there  had  been  an  un- 
reasonable refusal  to  submit  to  an  examina- 
tion, the  judge  determined  to  proceed  with 
the  hearing. 

There  was  evidence  that  the  appliciint  as 
a  one-eyed  man  was  incapable  of  following 
his  employment,  which  involved  going  about 
In  dangerous  and  ill- lighted  places  in  the 
interior  of  ships. 

The  judge  found  that  the  applicant  was 
unfit  to  resume  his  former  work  and  awarded 
him  11,  a  week  compensation  during  total 
or  partial  incapacity.  Tliis  weekly  payment 
represented  half  the  difference  between  12. 
lOs.  per  week  which  the  applicant  was  found 
to  be  able  to  earn  as  an  injured  man  and  the 
sum  of  dl.  10«.  per  week  which  he  earned  be- 
fore the  accident. 


The  employers  appealed  on  the  grounds 
(1.)  that  the  judge  was  wrong  in  law  (a) 
in  refusing  to  decide  the  question  of  the 
reasonableness  of  the  applicant's  refusal  or 
neglect  to  submit  himself  for  medical  ei- 
amination  in  accordance  with  the  provision 
of  Sched  I.  par.  4,  of  the  Act,  and  (5)  in 
rejecting  the  evidence  tendered  by  the  re- 
spondents in  that  behalf.  (2.)  That  the 
judge  was  wrong  in  law  in  permitting  the 
medical  assessor  at  the  hearing  to  examine 
and  cross-examine  the  witnesses.  (3.)  That 
there  was  no  evidence  to  [972]  support  an 
award  of  more  than  a  declaration  of  liability 
to  which  the  respondents  had  already  sub- 
mitted or  agreed  to  submit. 

At  the  hearing  of  the  appeal  it  appeared 
that  the  county  court  judge  had  taken  no 
note  at  all  of  the  proceedings  before  him, 
but,  in  accordance  with  the  practice  in  the 
City  of  London  Court,  a  note  of  the  evi- 
dence was  taken  by  the  shorthand  writer 
attached  to  the  Court.  The  transcript,  how- 
ever, did  not  contain  any  note  of  the  submis- 
sions of  counsel,  and  counsel  did  not  agree 
in  their  recollections  of  what  actually  took 
place,  it  being  contended  on  the  part  of  the 
applicant  that  the  respondents'  objection  had 
been  abandoned,  this  being  disputed  by  coun- 
sel for  the  respondents. 

It  further  appeared  that  in  the  county 
court  the  medical  assessor,  who  sat  with  the 
judge,  was  allowed  by  him  to  put  a  numb'^r 
of  questions  to  the  witnesses  as  to  the 
capacity  for  work  of  a  one-eyed  man,  and  as 
to  the  value  of  such  a  man  in  the  labour 
market. 

Riffhy  Swift,  K.  C.  and  H.  Duckicorth  for 
appellants. 

Shakeapeare  for  respondent. 

W.  Carpent&r  d  Son,  solicitors  for  appel- 
lants. 

Lewie  Baxmea,  Drake  d  2^'ichoUony  solicitors 
for  respondent. 

[973]  Lord  Cozens-Hardy,  M.  R.— This 
is  an  anxious  case.  The  applicant  some  time 
ago  met  with  a  serious  injury  to  one  eye; 
compensation  was  paid  for  a  considerable 
time,  and  it  was  then  stopped  because  his 
employers  thought  that  he  was  able  to  work 
again.  There  had  been  several  medical  ex- 
aminations of  the  man.  There  were  two  or 
three  examinations  before  the  case  came 
into  the  paper  on  January  10.  The  desire 
of  the  employers,  however,  for  a  further  ex- 
amination was  made  quite  manifest  by  th« 
letter  of  January  26.  That  was  a  formal 
letter  asking  for  another  examination,  and 
with  a  view  of  bringing  the  case  within  par. 
4  of  the  First  Schedule  the  solicitors  asked 
that  the  trial  might  be  adjourned  in  order 
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that  there  might  be  an  examination.  That 
application  was  renewed  by  counsel  when  the 
ease  came  on  on  February  4.  I  think  it  is 
a  fallacy  to  say  that  the  Court  had  seisin 
of  the  case  on  January  10;  the  case  was  not 
reached,  it  was  not  part  heard,  and  certain- 
ly I  do  not  think  that  the  Court  was  seised 
of  the  case  on  January  10  in  any  sense  which 
is  material  for  the  purpose  of  to-day.  It  waa 
not  even  called  on,  it  was  simply  not  reached ; 
it  went  over,  if  I  may  use  a  colloquial  ex- 
pression, until  the  next  Court  day,  which 
was  February  4.  When  that  day  was  reached 
an  application  was  made  by  counsel  for  the 
respondents  in  the  terms  of  the  letter.  Coun- 
sel for  the  applicant  said  it  was  too  late 
to  ask  for  an  adjournment,  because  the  Court 
had  seisin  of  the  matter,  and  the  application 
ought  not  to  be  granted,  but  the  learned 
judge,  after  apparently  hearing  counsel  for 
the  respondents  again  (though  it  is  not  clear 
whether  he  did  so  or  not),  said:  "I  will  go 
on  with  the  case  and  let  this  stand  over 
until  the  end  of  the  case  and  then  I  will  see 
what  is  to  be  done."  The  case  went  on,  the 
learned  judge  sitting  with  a  medical  asses- 
sor; it  was  obviously  impossible  to  try  the 
case  without  one. 

[974]  What  was  the  duty  of  the  learned 
judge?  As  to  this  duty  under  r.  36  I  de- 
dine  to  say  one  word  more  than  I  have  said 
in  previous  cases;  and  I  do  not  think  that 
I  can  make  more  emphatic  what  I  consider 
to  be  the  duty  of  the  learned  judge  in  these 
cases.  It  has  been  suggested  that  although 
the  learned  judge  took  no  note  whatever  of 
this  case  (that  is  that  his  registrar  tells 
us),  still  the  fact  that  there  is  an  official 
shorthand  writer  in  the  Citv  of  London  Court 
exempted  the  learned  judge  from  that  duty. 
I  do  not  assent  to  that  view.  Tlie  parties 
may  if  they  are  so  minded  take  the  not  un- 
reasonable course  of  agreeing  that  the  offi- 
cial shorthand  writer's  notes  of  the  evidence 
shall  be  taken  as  accurate,  giving  the  learned 
judge  an  opportunity  of  seeing  the  tran- 
script and  adopting  it  as  his  note.  If  that 
course  is  taken  no  objection  can  be  raised, 
but  it  is  a  very  serious  hardship  in  these 
cases  that  there  should  be  no  available  not« 
or  record  for  this  Court  of  the  evidence  which 
was  taken  except  upon  the  terms  of  the  par- 
ties paying  a  very  considerable  sura  for  the 
s^horthand  writer's  transcript  of  what  took 
place.  In  the  present  case  we  are  told  that 
the  cost  of  the  transcript  of  the  evidence 
alone  was  41.  12«.  That  is  a  very  serious 
matter  indeed,  whereas  if  the  learned  judge 
had  taken  a  reasonable  note  of  the  evidence 
it  would  have  been  much  shorter;  and  the 
cost  of  taking  a  copy  of  his  notes  is  some- 
thing very  trivial  and  unimportant,  and  in 
no  sense  a  burden  on  the  workman  as  com- 
pared with  the  cost  of  taking  a  transcript 


of  the  shorthand  writer's  notes.  It  la  not 
a  question  of  the  evidence  only  in  this  case, 
for  it  is  said  that  a  question  of  law  was 
raised  of  which  there  was  no  note,  about 
which  I  certainly  do  not  propose  to  express 
any  final  view.  It  is  argued  that  under 
Sched.  I.  par.  4,  you  cannot  have  a  compul- 
sory examination  after  the  Court  has  seisin 
of  the  case,  and  that  the  Court  had  seisin  of 
the  case  on  January  10.  The  learned  judge 
did  not  express  any  opinion  about  that.  No 
note  was  taken  by  the  official  shorthand 
writer  to  show  what  took  place  at  the  end 
of  the  trial.  It  is  quite  plain  that  in  the 
correspondence  before  the  case  came  on  the 
employers  asked  for  an  examination  under 
par.  4,  and  that  counsel  asked  for  it  at  the 
beginning  of  the  hearing.  We  are  invited  to 
presume  that  at  the  end  of  the  trial  he  did 
not  persist  in  it,  being  a  w^ise  man  and  know- 
ing what  the  medical  evidence  had  been,  and 
being  afraid,  in  fact,  to  persist  in  it.  There 
is  a  difference  of  opinion  between  counsel  as 
to  [975]  what  took  place.  What  is  this  Court 
to  do?  With  all  respect  to  the  learned 
judge,  I  think  this  is  a  case  in  which  he  has 
neglected  the  duty  imposed  upon  him  by  r. 
36,  and  has  thus  put  upon  this  Court  an 
impossible  task.  It  is  quite  impossible  for 
us  to  say  what  did  take  place.  It  is  certain, 
I  think,  that  the  learned  judge  did  not  from 
first  to  last  indicate  any  view  whatever  as 
to  whether  the  application  for  an  adjourn- 
ment ought  or  ought  not  to  be  acceded  to. 
He  did  not  express  any  view  whatever  as  to 
whether  there  had  been  unreasonable  con- 
duct by  the  applicant  in  obstructing  the 
examination.  We  are  therefore  not  in  the 
least  in  a  position  to  saj'  whether  the  appli- 
cation waH  one  which  ought  or  ought  not  to 
have  been  acceded  to.  If  the  learned  judge 
had  heard  the  application  and  had  given  rea- 
sons one  way  or  the  other,  it  is  extremely 
probable  that  we  should  not  have  interfered 
with  his  discretion,  but  as  he  has  exercised 
no  discretion  in  the  matter,  I  do  not  see 
what  we  can  do  except  to  send  the  matter 
back  for  a  new  trial. 

There  is  another  point  to  which  I  desire 
to  refer.  The  learned  judge  was  sitting  quite 
properly  with  a  medical  assessor.  The  med- 
ical assessor  in  this  case  seems  to  me  to 
have  taken  a  part  which  was  quite  outside 
and  bevond  his  duties.  In  one  of  the  authori- 
ties  referred  to,  Lewis  v.  Port  of  London 
Authority,  7  B.  W.  C.  C,  (Eng.)  577,  588,  a 
passage  was  quoted  from  the  judgment  of 
Pickford,  L.  J.,  who  defined,  in  language 
which  I  think  cannot  be  misunderstood,  the 
functions  and  the  duties  of  a  medical  as- 
sessor. He  is  an  assessor  to  assist  the  learned 
judge  upon  points  as  to  which  his  expert 
knowledge  mav  lender  assistance:  he  is  not 
there  to  conduct  an  examination  or  a  cross- 
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examination — I  care  not  which  you  call  it — 
of  a  more  or  less  hostile  character  to  one 
side  or  other  in  the  case;  his  duty  is  simply 
and  solely  that  of  assisting  the  learned 
judge  by  his  expert  knowledge  to  arrive  at 
a  proper  conclusion,  there  being  points  raised 
which  the  learned  judge  cannot  be  assumed 
to  know  without  being  aided  by  a  medical 
assessor.  He  is  not  a  witness,  of  course;  he 
cannot  be  cross-examined,  and  he  certainly 
ought  not  to  take  up  the  position  of  cross- 
examining  witnesses  at  length;  and  he  ought 
not  to  take  up  tlie  case  as  if  he  were  leading 
counsel  for  one  side  or  the  other.  Upon 
that  ground  also  I  think  that  this  trial  was 
very  unsatisfactory,  and  it  seems  to  me  that 
all  we  can  do  is  to  say  with  [976]  regret 
that  there  must  be  a  new  trial  of  this  case 
because  it  was  not  properly  tried. 

PiiiLLiMORE,  L.J. — I  agree  with  what  the 
Master  of  the  Rolls  has  said  upon  both  points. 

As  regards  the  first  matter  there  was  a 
question  of  law  raised  under  the  First 
Schedule  of  the  Act,  par.  4,  which  says  that  a 
workman  shall  if  so  required  submit  him- 
self to  an  examination  by  a  duly  qualified 
medical  practitioner,  and  if  he  refuses  or 
obstructs  the  same  his  right  to  take  or 
prosecute  any  proceeding  shall  be  suspended 
until  such  examination  has  taken  place.  The 
Courts  have  put  a  construction  on  the  word 
"obstruct"  which  is  quite  reasonable,  and 
there  are  cases  in  which  an  employer  may 
require  a  workman  to  be  examined  or  further 
examined,  and  the  wprkman  may  refuse,  and 
the  Court  may  or  may  not  hold  that  he  ha? 
improperly  refused  or  that  he  has  obstructed, 
but  it  then  becomes  a  question  for  the  deci- 
sion of  the  learned  judge  or  arbitrator  who 
hears  the  matter,  whose  discretion,  if  he 
properly  exercises  it,  is  not  likely  to  be  suc- 
cessfully impugned.  Here  there  is  no  doubt 
that  towards  the  end  of  Januar}'  the  em- 
ployers applied  by  letter  and  in  February  by 
a  notice  that  the  workman  should  submit 
himnrlf  to  a  further  examination.  There  is 
no  doubt  he  had  been  examined,  and  when 
the  hearing  took  place  on  February  4  counsel 
for  the  employers  took  this  preliminary  point 
and  asked  that  the  man  should  be  further 
examined  by  one  of  their  doctors,  and  that 
either  the  case  should  be  adjourned  or  that 
the  final  decision  should  be  left  open  until 
that  examination  had  taken  place;  to  which 
answer  was  made  by  counsel  for  the  work- 
roan  in  substance  that  this  was  a  very  un- 
reasonable application,  that  the  man  had 
been  examined  at  no  very  distant  date,  and 
it  was  wrong  to  take  advantage  of  the  fact 
that  the  case  had  not  been  reached  on  the 
day  it  was  put  down  for  hearing,  to  wit, 
January  10,  but  had  been  necessarily  post- 
poned and  agreed  to  be  postponed  to  Febru- 


ary 10  In  order  to  try  to  put  in  force  this 
paragraph  in  the  schedule.  Speaking  for 
myself,  I  think  that  it  was  a  reasonable 
point  to  urge  before  the  learned  judge  as  a 
reason  why  he  should  decide  the  question 
left  to  him  under  par.  4  in  favour  of  the 
workman,  but  if  put  as  a  kind  of  estoppel 
that  the  learned  judge  could  not  require  it 
because  the  parties  had  waited  until  after 
the  date  when  the  case  was  first  in  the  list  for 
hearing,  I  [977]  do  not  think  the  point  was 
a  good  one.  I  do  not  think  the  learned  judge 
could  say  "This  is  so  late  that  I  have  no 
jurisdiction  to  entertain  the  point."  He 
might  have  said  "This  application  is  made 
80  late  that  for  that  and  other  reasons  I 
do  not  think  it  is  one  to  which  I  should 
accede."  However,  what  we  do  know  is  that 
the  learned  judge,  after  hearing  counsel  for 
the  employers  and  counsel  for  the  workman 
in  answer  and  counsel  for  the  employers 
in  reply,  said,  "I  will  go  on  with  the  case; 
anyhow  I  can  go  on  with  the  whole  ca.se  and 
leave  this  point  open  until  the  end."  What 
happened  at  the  end,  and  how  far  what  hap- 
pened at  the  end  can  be  elucitated  by  the 
final  speech  of  counsel  for  the  employers,  is 
unfortunately  a  matter  upon  which  we  have 
no  accurate  knowledge.  Counsel  before  us 
were  present  at  the  trial  in  the  county 
court;  as  I  understand,  the  recollection  of 
one  is  that  he  still  insisted  on  his  point 
that  there  ought  to  be  this  examination; 
the  recollection  of  the  other  is,  not  that  be 
formally  withdrew  it,  but  that  by  not  in- 
sisting on  it  he  was  legitimately  taken  to 
have  dropped  it.  That  being  the  case,  and 
we  being  in  difficulty  as  to  what  did  hap- 
pen, we  are  deprived  of  that  source  of  in- 
formation which  would  have  been  conclusive 
and  which  the  Legislature  has  intended  that 
we  should  have.  Under  r.  36  it  is  the  duty 
of  the  arbitrator  or  of  the  learned  judge  to 
take  a  note  of  any  question  of  law  raised  and 
of  the  facts  in  evidence  in  relation  therrto 
and  of  his  decision  thereon.  That  rule 
differs,  as  has  been  pointed  out,  from  the 
general  rule  regulating  county  court  pro- 
cedure under  which  the  duty  of  the  learned 
judge  to  take  a  note  does  not  arise  imtil  the 
party  before  him  has  requested  him  to  take 
a  note  of  the  material  evidence  and  of  the 
point  of  law  and  of  his  decision  thereupon. 
Under  r.  06  he  has  to  do  it  without  request, 
and  this  Court  has  so  held — indeed  it  was 
necessary  for  the  Court  so  to  hold — ^under 
the  direct  words  of  the  rule.  Now  the  learned 
judge  has  taken  no  note.  Application  has 
been  made  to  him,  and  through  the  registrar 
he  says  he  has  taken  none.  That  is  prima 
facie  a  contravention  of  the  rule,  but  it  is 
Bald  that  by  custom  in  the  City  of  London 
Court,  and  at  the  expense  of  the  City  up  ^ 
a  point,  there  is  a  paid  shorthand  writer  who 
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takes  Dotes  and  whose  notes  are  available  to 
the  parties  upon  their  paying  the  cost  of  a 
transcript.    "Diat  is  not  a  burden  which  ex- 
cept by  consent  can  be  put  upon  the  parties. 
I  do  not  understand  that  the  City  pays  for 
the   cost  of   a  transcript;    [978]    indeed   it 
would    be    unreasonable    to    expect    that    it 
should.    There  was  no  note  taken  here  by  the 
county  court  judge.     It  is  suggested  that  so 
settled  is  the  practice  in  the  City  of  London 
Court  that  everybody  is  to  be  taken  to  have 
understood  it,  but  I  think  it  would  be  unwise 
to  trust  to  that.    But  assuming  that  a  short- 
hand writer's  note  signed  and  certified  by 
the   learned  judge  may,   by   consent  of   the 
parties,  be  substituted  for  and  be  deemed  a 
sufficient  compliance  with  r.  36,  we  find  that 
the  note  in  this  case  is  deficient  on  the  very 
points  which  have  to  be  determined  by  us. 
There  is  no  note  of  the  speeches  of  either 
counsel  at  the  end.'  It  is  apparent  from  the 
shorthand  writer's  note  that  Mr.  Duckworth 
did  address  the  Court;  it  is  not  quite  so  ap- 
parent that  Mr.  Shakespeare  did.    Mr.  Duck- 
worth states  he  did,  and  I  understand  Mr. 
ii^hakespeare  does  not  wish  to  be  understood 
to  contradict  him.    There  is  no  record  of  what 
was  said,  and  we  are  left  with  this:     At  the 
end  of  the  cross-examination  of  the  last  wit- 
ness for  the  defence  an  observation  by  the 
learned  judge  is  reported;  then  these  words 
appear:      "Mr.    Duckworth    addressed    the 
Court;"  and  then  this  follows,  which  it  is 
agreed  was  said  by  the  Court,  although  I  do 
not  know  that  the  shorthand  writer's  note 
shows  that  it  was:    "He  is  not  fit  to  go  back 
IS  a  charge  hand.    I  think  he  is  entitled  to 
II.  a  week  as  compensation;"  and  then  there 
was  a  discussion  about  costs.    With  regard  to 
the  question  whether  this  point  of  law  was 
maintained — or  I  will  put  it  in  another  way, 
.  whether  the  point  of  law  which  had  been  taken 
was  waived — ^the   record    is   entirelv    silent. 
What  we  do  know,  because  both  counsel  take 
the  same   view,    is   that   the   learned   judge 
passed  no  opinion  upon  it  at  all.    We  do  know 
from  the  note  presented  to  us  that  he  reserved 
it  to  the  end,  and  it  is  common  ground  that  he 
said  nothing  about  it  at  the  end.    That  being 
the  case,  we  really  must  have  this  matter 
properly  tried  and  properly  recorded.     The 
learned  judge  not  having  passed  his  opinion 
upon  this  matter,  we  have  no  sufficient  reason 
to  suppose  that  he  was  relieved  from  doing 
so,  ind  it  being  something  which  he  ought  to 
Iiave  passed    his    opinion    upon,    upon    that 
ground  alone  the  case  ought  to  go  back  for  a 
new  trial. 

Then  it  was  said  by  Mr.  Shakespeare — and 
I  do  not  want  to  disregard  the  argument — 
"If  you  will  allow  me  to  read  the  official 
shorthand  writer's  notes  of  the  medical  evi- 
dence you  will  see  that  the  respondents  could 
not  have  the  face  to  ask  for  this  adjournment 


[979]  after  what  came  out."  I  do  not  see 
the  force  of  that.  I  have  glanced  at  the  evi- 
dence, I  have  not  properly  read  it  through, 
but  I  have  taken  in  Mr.  Shakespeare's  favour 
that  which  hs  has  argued,  that  the  hospital 
doctor  for  the  employers  had  examined  the 
man  on  January  6  and  had  taken  a  view  un- 
favourable to  the  employers,  and  when  called 
as  a  witness  expressed  a  view  unfavourable 
to  the  employers.  I  assume  all  that.  From 
one  point  of  view  that  is  all  the  more  reason 
why  the  employers  should  wish,  if  they  had 
to  go  into  Court  to  fight  with  that  doctor^s 
evidence  before  them,  as  long  before  as  Jan- 
uary 5,  to  have  a  further  examination  which 
they  think  may  displace  even  the  opinion  of 
the  hospital  doctor  whom  they  have  em- 
ployed, and  whom,  having  nobody  else  to  call, 
they  called.  Therefore,  giving  due  weight  to 
that  argument,  I  see  no  sufficient  reason  why 
there  should  not  be  a  new  trial. 

With  regard  to  the  other  matter,  I  do  not 
want  to  be  understood  to  put  within  too  nar- 
row botmds  the  way  in  which  the  medical 
assessor  should  be  allowed  to  elicit  informa- 
tion which  ought  to  be  before  the  Court  and 
upon  which  ultimately  he  may  have  to  advise 
his  principal,  the  learned  judge.  It  is  enough 
to  say  that  he  was  allowed  by  the  learned 
judge  in  this  case  to  take  an  undue  share  in 
the  trial  and  to  usurp  duties  which  were 
not  his. 

Saboant,  J. — ^I  am  also  of  opinion  that  this 
case  should  go  back  for  a  new  trial,  and  I 
will  add  but  a  few  words. 

As  regards  the  duty  of  the  learned  judge 
to  take  a  note,  it  seems  to  me  that  these  ar- 
bitrations constitute  some  of  the  most  im- 
portant business  that  comes  before  the  coun- 
ty courts,  and  r.  36  of  the  Rules,  which  have 
statutory  effect,  was  deliberately  made  an 
imperative  rule  and  in  no  way  dependent 
upon  the  request  of  one  of  the  parties.  Sec- 
ondly, with  regard  to  the  important  question 
of  fact,  whether  there  was  a  withdrawal  by 
Mr.  Duckworth  of '  his  application  for  the 
suspension  of  the  right  to  compensation,  I 
think  I  ought  to  say  this.  Counsel  have  very 
properly,  in  the  absence  of  any  shorthand 
note  of  the  whole  of  what  took  place,  declined 
to  contradict  each  other,  or  to  commit  them- 
selves to  statements  which  might  be  not  in 
accordance  with  the  recollection  of  the  oppos- 
ing counsel.  But  there  are  two  circumstances 
which  seem  to  me  extremely  important:  in 
the  first  place  had  the  application  once  been 
properly  made,  it  seems  to  me  [980]  that 
the -onus  lies  on  him  who  alleges  that  it  was 
withdrawn  or  waived ;  and  in  the  second  place 
I  attach  great  importance  to  the  fact  that 
Mr.  Duckworth,  while  the  matter  was  still 
fresh  in  his  mind,  only  a  few  days  after  the 
trial  had  taken   place — I  think   seven   days 
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after  tlie  date  of  the  trial — in  his  notioe  of 
appeal  raised  this  very  point.  It  seems  to 
me  that  that  confirms  his  recollection  on  the 
point  rather  than  that  of  Mr.  Shakespeare. 

NOTE. 

Provisions    ia    Workmen's    Compe 
tion    Acts    Respecting    Medical 
amination  of  Workmen. 

Introductory,  670. 
English  Statute,  670. 
American  Statutes: 

United  States,  671. 

Colorado,  672. 

Indiana,  672. 

Kentucky,  673. 

Louisiana,   673. 

Maine,    673. 

Massachusetts,  673. 

Montana,  674. 

New  Jersey,   674. 

Oklahoma,*  674. 

Pennsylvania,   674. 

Vermont,  675. 

West  Virginia,   675. 

Wyoming,    675. 

IntvodHctory, 

The  earlier  cases  construing  the  provisions 
in  the  various  workmen's  compensation  acts 
respecting  the  medical  examination  of  work- 
men together  with  the  earlier  statutes  pro- 
viding for  such  an  examination  are  collected 
in  the  note  to  Major  v.  South  Kirby,  etc.  Col- 
lieries, Ann.  Cas.  1914C  86.  It  is  the  purpose 
of  the  present  note  to  discuss  the  recent  cases 
passing  on  this  question  and  to  set  forth  the 
provisions  in  the  recent  acts. 

EnglisH  Statute. 

It  was  held  in  Smith  y.  Davis  [1915]  31 
Times  L.  Rep.  356,  W.  C.  &  Ins.  Rep.  299, 
that  the  English  compensation  act  (Para- 
graph 4  of  Schedule  1)  does  not  limit  the 
employer's  right  to  a  single  examination, 
where  a  further  examination  appears  to  be 
reasonable  and  necessary.  The  court  said: 
"The  contention  put  forward  on  the  appel- 
lant's behalf  that  these  and  other  evils  would 
follow  if  a  workman  were  bound  to  submit 
himself  to  more  than  one  examination  has, 
therefore,  no  substance  in  it,  and  will  not 
bear  a  moment's  examination.  One  of  the 
objects  of  the  act  and  of  the  rules  in  the 
schedule  attached  to  it  clearly  is  that  settle- 
ments of  claims  for  compensation  should,  if 
possible,  be  arrange<l  by  agreement  between 
the  employer  and  the  workman.  Xotliing,  I 
think,  would  be  more  cal'^ulated  to  defeat 
that  object,  and  nothing  could  be  more  op- 
posed to  common  sense  and  reason,  than  to 


require  that  an  employer  should  make  up  his 
mind  definitely  in  all  cases  on  the  result  of 
one  examination  whether  he  would  or  would 
not  resist  the  workman's  claim.  In  the  pres- 
ent case,  for  instance,  three  months  elapsed 
between  the  date  of  the  first  examination 
and  the  demand  for  the  second.  A  still  fur- 
ther time  mighty  and  in  many  cases  does, 
elapse.  The  employer,  and  indeed  the  work- 
man, are  both  interested  in  having  a  medical 
examination  made  as  soon  after  the  accident 
as  possible,  in  order  that  both  of  them  may 
be  able  to  fix  the  time  when  the  incapacity 
to  work,  if  it  supervened,  had  commenced. 
Again,  such  symptoms  of  bodily  hurt  in  their 
early  stages  might  be  of  such  an  obscure  na- 
ture that  it  would  be  quite  impossible  to  as- 
certain on  one  examination  whether  they 
would  soon  abate  or  pass  away,  or  whether 
some  incapacity  more  or  less  permanent 
might  not  supervene.  Of  course  if  the  lan- 
guage of  rule  4  be  so  plain  that  it  admits 
of  no  other  construction  than  that  contended 
for  by  the  appellant,  one  must  adopt  that 
construction,  however  irrational,  absurd,  or 
mischievous  the  result;  but,  unless  one  is 
coerced  to  adopt  a  construction  from  whicb 
such  consequences  may  follow,  it  ought  not 
to  be  adopted.  It  is  in  my  view  clear  that 
the  words  of  rule  4  need  not  be  read  as  if  the 
words  *once  but  only  once'  were  written  into 
it  between  the  words  'submit'  and  'himself.' 
The  'submitting  himself  for  examination'  pro- 
vided for  is  a  'process,'  not  a  single  act.  It 
may  necessitate  one  or  more  acts  to  effect  its 
object — namely,  to  ascertain  the  bodily  con- 
dition of  the  sufferer.  I  think  that  rule  15 
strongly  supports  this  conclusion,  inasmuch 
as  the  concluding  words  of  the  first  para- 
graph of  that  rule,  *or  at  more  frequent 
intervals  than  may  be  prescribed  by  thosve 
regulations,'  cannot  be  confined  in  their  ap- 
plication to  rule  14.  I  think  these  words 
apply  equally  to  rule  4,  and,  if  so,  they  indi- 
cate conclusivelv  that  more  than  one  act  of 
submission  to  examination  was  contemplated 
in  the  framing  of  this  fourth  rule.  T  am 
clearly  of  opinion,  therefore,  that  the  county 
court  judge  had  jurisdiction  to  make  the  order 
which  he  did  make,  and  that  the  judgment 
appealed  from  was  right  and  should  he  af- 
firmed, and  this  appeal  be  dismissed  with 
costs."     See  also  the  reported  case. 

A  workman  entitled  to  compensation  under 
the  act,  for  injuries  sustained  while  in  the 
course  of  his  employment,  cannot  be  said  to 
have  refused  to  submit  to  a  medical  examina- 
tion, when  it  appears  that  he  had  enlisted 
in  the  army  and  had  been  sent  to  India. 
Harrison  v.  Dowling  [1915]  3  K.  B.  (Eng.) 
218,  8  B.  W.  C.  C.  544,  wherein  the  court 
said:  "An  accident  occurred  to  the  work- 
man, and  his  employers  paid  him  compensa- 
tion  at   varying   rates,   which   are   not  now 
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material.     Last  September  the  man  enlisted 
in  the  Territorials,  in  the  East  Surrey  Regi- 
ment, and  by  order  of  the  military  authori- 
ties hia  regiment  has  been  sent  to  India,  and 
the  man  is  at  present  at  Oawnpore  with  the 
regiment.    An  award  had  been  made  on  Feb- 
ruary  4,  1913,  of  15s.  a  week,  and  the  em« 
ployers  having  stopped  payment  of  this,  the 
workman  applied  to  issue  execution,  and,  ac- 
cording to  the  usual  procedure  in  these  caches, 
the  employers  met  this  by  an  application  to 
terminate  the  award.    They  then  desired  to 
have  him  medically  examined,  but  were  told 
that  he  was  in  India,  and  they  now  say  that 
under  Sched.   I,  clause  14,  of  the  act  the 
payment  of  compensation  ought  to  be  sus- 
pended.    This   clause   provides   a«   follows: 
'Any   workman    receiving    weekly    payments 
under  this  act  shall,  if  so  required  by  the 
employer,  from  time  to  time  submit  himself 
for  examination  by  a  duly  qualified  medical 
practitioner  provided  and  paid  by  the  em- 
ployer.    If  the  workman  refuses  to  submit 
himself  to  such  examination,  or  in  any  way 
obstructs  the  same,  his  right  to  such  weekly 
payments  shall  be  suspended  until  such  ex- 
ammation  has  taken  place.'     I  cannot  find 
that  there  has  been  any  refusal  by  the  work- 
man to  submit  to  any  examination.     I  am 
quite  aware  of  the  correspondence   between 
the  solicitors,  but  there  is  certainly  nothing 
in  this  amounting  to  a  refusal  to  submit  to 
examination.    Nor  do  I  see  that  there  is  any 
evidence  that   he   is   obstructing   the   same. 
His  being  in  India  with  his  regiment,  under 
military   control,   does   not   seem   to   me   to 
amount  to  obstruction  within  the  meaning  61 
that  clause.    I  am  not  at  all  satisfied  that  he 
might  not  be  required  by  the  employers  to 
submit  to  examination  in  India  by  a  duly 
qualified   practitioner,   it  may   be   the   regi- 
mental surgeon  at  Cawnpore.     It  seems  to 
me  that  might  be  the  case." 

In  Chuter  v.  Ford  [1915]  2  K.  B.  (Eng.) 
113,  8  B.  W.  C.  C.  160,  it  was  held  that 
where  a  workman,  who,  on  the  certificate  of 
the  examining  physician  that  he  was  suffer- 
ing from  a  cerebral  hemorrhage  due  to  the 
nature  of  his  employment,  applied  to  the 
certifying  surgeon  for  a  disabling  certificate, 
an  appeal  might  be  taken  to  the  medical  ref- 
eree from  the  refusal  of  the  surgeon  to  grant 
the  application,  and  that  the  decision  of  the 
referee  that  the  applicant  was  entitled  to  the 
<*rtificate,  was  conclusive.  The  court  said: 
'"I  have  come  to  the  conclusion  that  the  cer- 
tificate of  the  medical  referee  in  a  case  like 
this  is  conclusive  as  to  the  nature  of  the 
irdiistrial  disease  and  the  date  of  the  acci- 
dent, that  is  to  sav  the  date  of  disablement, 
and  also  as  to  the  fact  that  the  man  was 
suffering  from  that  disease,  not  at  the  date 
of  the  medical  referee's  certificate,  but  at  the 
date  of  the  certifying  surgeon'*  certificate." 


In  the  reported  case  it  is  held  that  a  re- 
quest for  an  examination  is  not  a  nullity 
so  as  to  dispense  with  a  ruling  thereon  be- 
cause it  is  first  made  at  the  hearing. 

American  Statutes. 

United  States. 

A  federal  compensation  act  more  recent 
than  that  set  out  in  the  previous  note  (Act 
of  Sept.  7,  1916,  c.  458,  Fed.  St.  Ann. 
Pamph.  Supp.  No.  8,  p.  145)  contains  the 
following  provision  respecting  the  medical 
examination  of  employees  of  the  United 
States,  injured  in  the  performance  of  their 
duties :  "Sec.  21  ISubmission  of  injtired  em- 
ployee to  examination  by  physioiam^,  etc."] 
That  after  the  injury  the  employee  shall,  as 
frequently  and  at  such  times  and  places  as 
may  be  reasonably  required,  submit  himself 
to .  examination  by  a  medical  officer  of  the 
United  States  or  by  a  duly  qualified  physi- 
cian, designated  or  approved  by  the  commis- 
sion. The  employee  may  have  a  duly  qualified . 
physician  designated  and  paid  by  him  pres- 
ent to  participate  in  such  examination.  For 
all  examinations  after  the  first  the  employee 
shall,  in  the  discretion  of  the  commission,  be 
paid  his  reasonable  traveling  and  other  ex- 
penses and  loss  of  wages  incurred  in  order 
to  submit  to  such  examination.  If  the  em- 
ployee refuses  to  submit  himself  for  or  in 
any  way  obstructs  any  examination,  his  right 
to  claim  compensation  under  this  act  shall 
be  suspended  until  such  refusal  or  obstruction 
ceases.  No  compensation  shall  be  payable 
while  such  refusal  or  obstruction  continues, 
and  the  period  of  such  refusal  or  obstruction 
shall  be  deducted  from  the  period  for  which 
compensation  is  payable  to  him." 

Under  the  original  Federal  Act  of  1908 
(Fed.  St.  Ann.  1909  Supp.  p.  330)  civilian 
employees,  injured  in  the  government  service, 
were  required  to  submit  themselves  for  med- 
ical examination  once  in  six  months.  The 
section  providing  for  such  examination  was 
construed  in  the  case  of  In  re  Haynes,  Op. 
Sol.  Dept.  of  Labor  761,  wherein  it  was 
maintained  that  as  the  law  required  an 
examination  every  six  months,  one  who  had 
suffered  the  loss  of  his  hand,  could  not 
recover  compensation  for  a  greater  period 
of  time.  Tlie  solicitor  said:  "The  law  pro- 
vides for  a  medical  examination  at  least 
once  in  six  months,  and  the  secretary  can- 
not approve  payment  of  compensation  for 
a  longer  period  than  six  months  at  a  time, 
the  presumption  being  that  such  medical  ex- 
amination may  reveal  that  the  claimant  by 
that  time  has  recovered  sufliciently  to  re- 
sume his  work.  The  precise  question  as  to 
whether  an  injury  is  permanent  or  not  can- 
not arise  under  this  act,  which  provides  only 
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for  compensation  for  incapacity  for  work. 
The  continuance  of  the  injury  is  only  impor- 
tant for  the  purpose  of  ascertaining  when 
the  injured  party  is  able  to  resume  work. 
The  six  months'  period  has  been  fixed  for 
further  examination  to  ascertain  that  fact. 
There  is  no  doubt  that  the  disability  in  this 
case  will  continue  for  six  months.  Such  con- 
clusion may  be  assumed  as  a  matter  of  fact. 
Claimant's  position  as  a  brakeman  on  a  dirt 
train  made  of  him  a  laborer  depending  en- 
tirely for  his  livelihood  upon  the  work  of  his 
hands,  and  it  would  take  him  a  long  time  to 
adjust  himself  to  his  changed  condition  suflS- 
ciently  to  make  a  living  in  other  pursuits. 
At  any  rate,  the  loss  of  his  right  hand  dis- 
abled him  for  doing  the  manual  labor  of  his 
usual  avocation.  It  is  my  opinion,  therefore, 
that  he  should  be  compensated  for  loss  of 
time  for  six  months  subject  to  the  right  of 
continuance  of  such  compensation  for  another 
period  of  six  months  thereafter  if  at  the  end 
of  the  first  period  he  is  still  found  to  be 
incapacitated  for  work." 

Although  a  workman  was  bound  under  the 
earlier  act  to  submit  himself  for  examina- 
tion, the  failure  of  the  secretary  of  labor 
to  provide  for  an  examination  did  not  bar 
the  claimant's  right  to  compensation  tinder 
the  act.  In  re  Villafranca,  Op.  Sol.  Dept.  of 
Labor  762,  wherein  it  was  said:  "I  do  not 
mean  to  say,  however,  that  the  secretary 
would  be  justified  in  ignoring  the  provision. 
It  should  be  complied  with  as  an  expression 
of  the  legislative  intent,  but  if,  for  any  rea- 
son, the  secretary  does  not  require  the  ex- 
amination, the  right  of  the  employee  to  com- 
pensation is  not  defeated.  The  examination 
may  be  made  after  the  expiration  of  six 
months,  and,  so  far  as  the  statute  is  con- 
cerned, the  employee  does  not  lose  his  right 
to  the  compensation  between  the  expiration 
of  the  six  months'  period  and  the  date  of  the 
examination.  It  i^ould  be  borne  in  mind, 
however,  that  where  the  secretary  has  au- 
thorized the  payment  of  compensation  lim- 
ited to  a  'period  of  six  months  beginning 
with  the  date  of  the  accident,'  no  compensa- 
tion beyond  such  period  can  be  paid  until 
further  authority  is  given  by  the  secretary." 
See  also  In  re  Mayott,  Op.  Sol.  Dept.  of 
Labor  765. 

Examination  by  a  naval  surgeon  has  been 
held  to  be  an  examination  within  the  act 
where  it  was  requested  by  the  secretary  of 
labor.  In  re  Villanueva,  Op.  Sol.  Dept.  of 
Labor  765. 

COLOBADO. 

The  Colorado  Workmen's  Compensation 
Act  (Sess.  Laws  1915,  S.  B.  No.  99,  c.  179, 
p.  515)  contains  the  following  provision 
with  reference  to  the  medical  examination  of 


workmen :    "Whenever,  in  case  of  injury,  the 
right  to  compensation  under  this  act  would 
exist  in  favor  of  an  employee,  he  shall,  upon 
the  written  request  of  his  employer,  or  the 
insurer  carrying  such  risk,  submit  htmself 
from  time  to  time  to  examination  by  a  phy- 
sician or  surgeon  duly  authorized  to  prac- 
tice medicine  under  the  laws  of  this  state, 
who  shall  be  provided  and  paid  for  by  the 
employer  or  insurer  and  shall  likewise  sub- 
mit to  examination  from  time  to  time  by  any 
regular  physician  selected  and  paid  for  by 
said  commission,  or  a  member,  or  examiner 
thereof.     The  employee  shall  be  entitled  to 
have  a  physician  provided  and  paid  for  by 
himself  present  at  any  such  examination.   So 
long  as  the  employee,  after  such  written  re- 
quest of  the  employer  or  insurer,  shall  refuse 
to  submit  himself  to  such  examination,  or 
shall,   in   any   way,   obstruct  the   same,  bis 
right  to  collect  or  to  begin  or  to  maintain 
any  proceeding  for  the  collection  of  compen- 
sation shall  be  suspended;  and  if  he  diall 
refuse  to  submit  to  such  examination,  after 
direction  by  the  commission,  or  any  member 
or  examiner  thereof,  or  shall  in  any  wav  ob- 
struct  the  same,  his  right  to  weekly  indem- 
nity which  shall  accrue  and  become  payable 
during  the  period  of  such  refusal  or  obstruc- 
tion, shall  be  barred.    If  any  employee  shall 
persist  in  unsanitary  or  injurious  practice 
which  tends  to  imperil  or  retard  his  recovery, 
01  shall  refuse  to  submit  to  such  medical  or 
surgical  treatment  as  is  reasonably  essential 
to  promote  his  recovery,  the  commission  may, 
in  its  discretion,  reduce  or  suspend  the  com- 
pensation   of    any    s\ich    injured    employee. 
Any  physician  who  shall  make,  or  be  present 
at,  any  such  examination,  may  be  required  to 
testify  as  to  the  results  thereof.    Any  physi- 
cian having  attended  an  employee  in  a  profes- 
sional capacity,  may  be  required  to  testify 
before  the  commission  when  it  shall  so  direct. 
Physicians  will  not  be  required,  however,  to 
disclose  confidential  communications  commu- 
nicated to  them  for  the  purpose  of  treatment 
and  which  are  unnecessary  to  a  proper  under- 
standing of  the  case." 

-Indiana. 

The  Indiana  Workmen's  Compensation  Act 
(Laws  1915,  c.  106)  contains  the  following 
provision  with  reference  to  the  medical  ex- 
amination of  workmen:  "Sec.  27.  After  an 
injury  and  during  the  period  of  resulting  dis- 
ability, the  employee,  if  so  requested  by  his 
employer  or  ordered  by  the  industrial  board, 
shall  submit  himself  to  examination,  at  rea- 
sonable times  and  places,  by  a  duly  qualified 
physician  or  surgeon  designated  and  paid  by 
the  employer  or  the  industrial  board.  The 
employee  shall  have  the  right  to  have  prepent 
at  any  such  examination  any  duly  qualified 
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physician  or  surgeon  provided  and  paid  by 
him.  No  fact  communicated  to,  or  otherwise 
learned  by,  any  physician  or  surgeon  who  may 
have  attended  or  examined  the  employee,  or 
who  may  have  been  present  at  any  examina- 
tion, shall  be  privileged,  either  in  the  hear- 
ings provided  for  in  this  act,  or  any  action 
at  law  brought  to  recover  damages  against 
any  employer  who  may  have  accepted  the 
compensation  provisions  of  this  act.  If  the 
employee  refuses  to  submit  himself  to  or  in 
any  way  obstructs  such  examination,  his 
right  to  compensation  and  his  right  to  take 
or  prosecute  any  proceeding  under  this  act 
shall  be  suspended  until  such  refusal  or  ob- 
struction ceases,  and  no  compensation  shall 
at  any  time  be  payable  for  the  period  of  sus- 
pension unless  in  the  opinion  of  the  indus- 
trial board  the  circumstances  justify  the  re- 
fusal or  obstruction.  The  employer,  or  the 
industrial  board,  shall  have  the  right  in  any 
case  of  death  to  require  an  autopsy  at  the 
expense  of  the  party  requiring  the  same." 

Kentucky. 

The  provision  of  the  Kentucky  Workmen's 
Compensation  Act  (Acts  1916,  S.  B.  No.  40, 
c  33,  p.  354)  with  reference  to  the  medical 
examination  of  workmen  is  as  follows :  "Sec. 
37.  After  an  injury  and  so  long  as  compen- 
sation is  claimed,  the  workman,  if  so  request- 
ed by  his  employer  or  the  board,  shall  submit 
himself  to  examination,  at  reasonable  time 
and  places,  to  a  duly  qualified  physician  or 
surgeon  designated  and  paid  by  the  employer. 
The  employee  shall  have  the  right  to  have  a 
duly  qualified  physician  or  surgeon  desig- 
nated and  paid  by  himself  present  at  such 
examination,  which  right,  however,  shall  not 
be  construed  to  deny  to  the  employer's  physi- 
cian or  surgeon  the  right  to  visit  the  injured 
employee  at  all  reasonable  times  and  under 
all  reasonable  conditions.  If  an  employee  re- 
fuses to  submit  himself  to  or  in  any  way 
obstruct  such  examination  his  right  to  take 
or  prosecute  any  proceedings  under  this  act 
shall  be  suspended  until  such  refusal  or  ob- 
struction ceases  and  no  compensation  shall 
be  payable  for  the  period  during  which  said 
refusal  or  obstruction  continues." 


as  may  be  reasonably  necessary  and  at  rea- 
sonable hours  and  places,  during  the  pend- 
ency of  his  claim  for  compensation  or  during 
the  receipt  by  him  of  payments  under  this 
act." 

Maine. 

The  provision  of  the  Maine  Workmen's 
Compensation  Act  (Laws  1915,  c.  295)  with 
reference  to  the  medical  examination  of  work- 
men is  as  follows:  *'§  21.  The  employee 
shall  after  the  injury,  at  all  reasonable  times 
during  the  continuance  of  his  disability,  if 
so  requested  by  his  employer,  submit  himself 
to  an  examination  by  a  physician  or  surgeon 
authorized  to  practice  medicine  under  the 
laws  of  this  state,  to  be  selected  and  paid  for 
by  the  employer.  The  employee  shall  have 
the  right  to  have  a  physician  or  surgeon  se- 
lected and  paid  for  by  himself,  present  at 
such  examination  of  which  right  the  employer 
shall  give  him  notice  when  requesting  such 
examination.  The  chairman  of  the  commis- 
sion may  at  any  time  after  the  injury  ap- 
point a  competent  and  impartial  physician  or 
surgeon  to  act  as  a  medical  examiner,  and 
the  reasonable  fees  of  such  medical  examiner 
shall  be  fixed  and  paid  by  the  commission. 
Such  medical  examiner  being  first  duly  sworn 
to  the  faithful  performance  of  his  duties  be- 
fore any  justice  of  the  peace,  or  any  clerk 
of  the  supreme  judicial  court,  shall  there- 
upon and  as  often  as  the  chairman  of  the 
commission  may  direct,  examine  such  injured 
employee  in  order  to  determine  the  nature, 
extent  and  probable  duration  of  the  injury. 
Such  medical  examiner  shall  file  a  report  of 
every  examination  made  of  such  employee  in 
the  office  of  the  commission,  and  a  copy  there- 
of certified  bv  the  clerk  of  said  commission 
may  be  produced  in  evidence  in  any  hearing 
or  proceedings  to  determine  the  amount  of 
compensation  due  said  employee  imder  the 
provisions  of  this  act.  If  such  employee  re- 
fuses to  submit  himself  to  examination  pro- 
vided for  in  this  act,  or  in  any  way  obstructs 
any  such  examination,  his  rights  to  compen- 
sation shall  be  suspended  and  his  compensa- 
tion during  such  period  of  suspension  may  be 
forfeited." 


Louisiana. 

The  Louisiana  Workmen's  Compensation 
Act  (Act  No.  20,  op.  1914;  H,  B.  No.  150; 
Aets  Reg.  Sess.  1914,  p.  44,  as  amended) 
contains  the  following  provision  with  refer- 
ence to  the  medical  examination  of  workmen : 
"§  9.  Be  it  further  enacted,  etc..  That  an 
injured  workman  shall  submit  himself  to  ex- 
amination by  a  duly  qualified  medical  prac- 
titioner provided  and  paid  for  by  the  em- 
ploycf f  CM  *oon  after  the  accident  as  demand- 
ed, and  from  time  to  time  thereafter,  as  often 
Ann.  Cas.  191  SB. — 43. 


Massachusetts. 

Construing  the  provision  for  medical  ex- 
amination in  the  Massachusetts  workmen's 
compensation  act,  set  out  in  the  earlier  note, 
in  McLean's  Case,  223  Mass.  342,  111  N.  E. 
783,  wherein  it  appeared  that  an  injured  em- 
ployee had  given  notice  of  his  injury  to  a 
foreman  and  had  replied  to  a  letter  written 
by  the  insurer  requesting  him  to  have  an 
examination  made,  indicating  his  willingness 
to  comply  with  the  statute,  a  finding  by  the 
board  that  the  employee  did   not  refuse  to 
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be  examined  or  in  any  way  obstruct  the  ex- 
amination^ was  sustained. 

Mo:^tanjl. 

The  Montana  statute  (Laws  1915,  c.  96) 
contains  the  following  provision  with  refer- 
ence to  the  medical  examination  of  workmen: 
"§  13.  (a)  Whenever  in  case  of  injury  the 
right  to  compensation  under  this  act  would 
exist  in  favor  of  any  employee,  he  shall,  upon 
the  written  request  of  his  employer  or  the  in- 
surer, submit  from  time  to  time  to  examina- 
tion by  a  physician,  who  shall  be  provided 
and  paid  for  by  such  employer  or  insurer, 
and  shall  likewise  submit  to  examination, 
from  time  to  time,  by  any  physician  selected 
by  the  board,  or  any  member  or  examiner,  or 
referee  thereof.  .  .  .  §  13.  (b)  The  re- 
quest or  order  for  such  examination  shall  fix 
a  time  and  place  therefor,  due  regard  being 
had  to  the  convenience  of  the  employee  and 
his  physical  condition  and  ability  to  attend 
at  the  time  and  place  fixed.  The  employee 
shall  be  entitled  to  have  a  physician,  pro- 
vided and  paid  for  by  himself,  present  at  any 
such  examination.  So  long  as  the  employee, 
after  such  written  request  shall  fail  or  re- 
fuse to  submit  to  such  examination,  or  shall, 
in  any  way  obstruct  the  same,  his  right  to 
compensation  shall  be  suspended.  Any  phy- 
sician, employed  by  the  employer,  the  insurer, 
or  the  board,  who  shall  make  or  be  present 
at  any  such  examination  may  be  required  to 
testify  as  to  the  results  thereof." 

New  Jebset. 

Under  the  provision  of  the  New  Jersey 
workmen's  compensation  act  relative  to  the 
medical  examination  of  workmen,  set  out  in 
the  earlier  note,  it  has  been  held  that  an 
announcement  that  an  employee  would  refuse 
to  submit  to  a  medical  examination,  made 
before  the  arrival  of  the  physician,  did  not 
constitute  a  refusal  to  submit  to  a  medical 
examination.  Birmingham  v.  Lehigh,  etc. 
Coal  Co.  (N.  J.)  95  Atl.  242,  wherein  it  was 
said:  'The  claim  that  petitioner  refused  to 
submit  to  medical  examination  at  the  trial 
is  not  substantiated.  Before  prosecutor's 
physician  arrived,  petitioner's  counsel  an- 
nounced that  they  would  not  consent  to  an 
examination.  But  no  demand  appears  to 
have  been  made  after  the  physician  arrived, 
and  the  anticipatory  refusal,  if  it  may  be  so 
called,  did  not  lead  prosecutor  to  counter- 
mand him,  for  he  appeared  and  was  sworn 
as  a  witness." 

Oklahoma. 

With  reference  to  the  medical  examination 
of  workmen  the  Oklahoma  Worknien's  Com- 
pensation Act   (Laws  1015,  c.  246)    provides 


as  follows :  "§  9.  An  employee  injured  claim- 
ing or  entitled  to  compensation  under  this 
act,  shall,  if  requested  by  the  commission, 
submit  himself  |or  medical  examination  at 
a  time,  and  from  time  to  time,  at  place  rea- 
sonably convenient  for  the  employee,  and  as 
may  be  provided  by  the  rules  of  the  commis- 
sion. If  the  employee  or  the  insurance  car- 
rier request  he  shall  be  entitled  to  have  a 
physician  or  physicians  of  his  own  selection 
to  be  paid  by  him  present  to  participate  in 
such  examination.  If  an  employee  refuses 
to  submit  himself  to  examination,  his  right 
to  prosecute  any  proceeding  under  this  act 
shall  be  suspended,  and  no  compensation  shall 
be  payable  for  the  period  of  such  refusal.'^ 

Pennsylvania. 

The  provision  of  the  Workmen's  Compensa- 
tion Act  of  Pennsylvania   (Laws  1915,  No. 
338,  p.  736)  with  reference  to  the  medical  ex- 
amination of  workmen  is  as  follows:    "^  314 
At  any  time  after  an  injury  the  employee, 
if  so  requested  by  his  employer,  must  submit 
himself  for  examination,  at  some  reasonable 
time  and  place,  to  a  physician  or  physicians 
legally  authorized  to  practice  under  the  laws 
of  such  place,  who  shall  be  selected  and  paid 
by  the  employer.     If  the  employee  shall  re- 
fuse, upon  the  request  of  the  employer,  to 
submit  to  the  examinatioB  by  the  physician 
or  physicians  selected  by  the  employer,  the 
board  may,  upon  petition  of  the  employer, 
order  the  employee  to  submit  to  an  examina- 
tion at  a  time  and  place  set  by  it,  and  by  the 
physician  or  physicians  selected  and  paid  by 
the  employer,  or  by  a  physician  or  physicians 
designated  by  it  and  paid  by  the  employer; 
and  if  the  employee  shall,  without  reasonable 
cause  or  excuse,  disobey  or   disregard  such 
order,  he  shall  be  deprived  of  his  right  to 
compensation  under  this  article.     The  board 
may  at  any  time  after  such  first  examination, 
upon  petition  of  the  employer,  order  the  em- 
ployee to  submit  himself  to  such  further  ex- 
aminations as  it  shall  deem  reasonable  and 
necessary,  at  such  times  and  places  and  b; 
such  physicians  as  it  may  designate;  and,  in 
such   case,  the  employer  shall  pay  the  fees 
and  expenses  of  the  examining  physician  or 
physicians,  and  the  reasonable  traveling  ex- 
penses and  loss  of  wages  incurred  by  the  em- 
ployee in  order  to  submit  himself  to  such  ex- 
amination.    The  refusal  or  neglect,  without 
reasonable  cause  or  excuse,  of  the  employee 
to   submit  to   such   examination  ordered  by 
the  board,  either  before  or  after  an  agreement 
or  award,  shall  deprive  him  of  the  right  to 
compensation,  under  this  article,  during  the 
continuance  of  such  refusal  or  neglect,  and 
the  period  of  such  neglect  or  refusal  shall  be 
deducted  from  the  period  during  which  the 
compensation    would    otherwise    be   payable. 
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The  employee  shall  h%  entitied  to  have  a  phy« 
sician  or  physicians  of  his  own  selection,  to 
be  paid  by  him,  participate  in  any  examina- 
tion requested  by  his  employer  or  ordered,  by 
the  board." 

Vehmont. 

The  Vermont  Workmen's  Compensation  Act 
(Acts  1915,  No.  164,  p.  275)  contains  the 
following  provision  with  reference  to  the 
medical  examination  of  workmen:  "When 
application  is  made  to  said  board  under 
the  provisions  of  the  preceding  section,  said 
board  may  appoint  a  duly  qualified  and  im- 
partial physician  to  examine  the  injured  em- 
ployee and  to  report  to  said  board.  The  fee 
for  such  physician's  services  shall  be  five  dol- 
lars, and  traveling  and  hotel  expenses,  but 
the  board  may  allow  additional  reasonable 
amounts  in  extraordinary  cases.  Said  fees 
and  expenses  shall  be  paid  by  the  state,  on 
presentation  of  accounts  approved  by  the 
board." 

West  Virginia. 

The  West  Virginia  workmen's  compensation 
act  does  not  appear  to  contain  a  provision 
requiring  injured  workmen  to  submit  to  a 
medical  examination. 

Wyoming. 

The  Wyoming  Workmen's  Compensation 
Act  (Laws  1915,  c.  124,  House  Bill  No.  147) 
contains  the  following  provision  with  refer- 
ence to  the  medical  examination  of  workmen: 
"Sec.  30.  Any  workman  awarded  compensa- 
tion for  temporary  total  disability  under  this 
act,  as  defined  by  clause  (c)  of  Section  19 
hereof  shall,  if  thereafter  requested  by  his 
employer,  submit  himself  for  medical  exami- 
nation by  a  physician  licensed  to  practice 
medicine  in  this  state,  at  a  place  designated 
by  the  employer  and  which  shall  be  reason- 
ably convenient  for  the  workman,  and  said 
workman  may  have  a  licensed  physician  pres- 
ent of  his  own  selection.  The  purpose  of  such 
examination  shall  be  to  determine  whether 
the  workman  has  recovered  so  that  his  earn- 
ing power  at  any  kind  of  work  is  restored. 
If  it  be  agreed  that  the  workman  has  recov- 
ered so  that  his  earning  power  at  any  kiild 
•of  work  is  restored,  the  fact  shall  be  reported 
by  the  employer  and  said  physician  to  the 
judge  of  the  district  court  who  made  the 
award  in  the  first  instance,  or  if  there  be  a 
dispute,  as  to  the  recovery  of  the  workman 
and  his  restoration  to  earning  power,  it  shall 
be  likewise  reported  to  said  judge  by  filing 
a  statement  in  either  case  in  the  office  of  the 
clerk  of  the  district  court  of  the  county  where 
the  award  was  made  and  the  matter  shall  be 
disposed  of  in  such  manner  as  said  judge  may 
deem  proper  under  the  facts.     If  said  judge 


find  that  said  workman  has  recovered  and 
has  been  restored  to  his  earning  power  and 
that  compensation  should  be  discontinued, 
his  decision  and  judgment  in  the  premises 
shall  be  certified  to  the  state  auditor  and 
state  treasurer  and  shall  be  authority  and 
direction  to  said  officers  to  discontinue  com- 
pensation payments.  If  the  workman  in  such 
case  refuse  to  submit  to  such  examination  or 
obstructs  the  same,  his  right  to  monthly  pay- 
ments shall  be  suspended  until  such  exami- 
nation has  taken  place,  and  no  compensation 
shall  be  payable  during  or  for  account  of  such 
period  or  refusal.' 


» 


STETZ 


V. 


F.  MATER  BOOT  AKD  SHOE  COM- 
PANY. 

Wisconsin  Supreme  Court — March  14,  1916. 

163  Wis.  161;  106  N.  W.  971. 


Workmen's  Compensation.  Acta  — 
Workmen  wltkin  Act  —  Minor  Il- 
legally Employed* 

Under  Workmen's  Compensation  Law  (St. 
1916,  §§  2394—1  to  2394—31),  §  2394—7, 
subd.  2,  declaring  that  the  term  "employee" 
as  used  in  the  law  shall  include  every  person 
in  the  service  of  another  under  any  contract 
of  hire,  including  minors  who  are  legally  per- 
mitted to  work  under  the  laws  of  the  state, 
who  for  the  purposes  of  section  2394 — 8,  re- 
lating to  election  by  employees,  shall  be  con- 
sidered the  same  and  have  the  same  power 
of  contracting  as  adult  employees,  plaintiff, 
who  was  under  sixteen  years  of  age  at  the 
time  of  his  employment  and  injury,  and  who 
had  not  obtained  a  written  permit  authoriz- 
ing his  employment  under  St.  1915,  §  1728a, 
subd.  1,  forbidding  the  employment  of  chil- 
dren between  fourteen  and  sixteen  in  any 
factory,  etc.,  unless  there  is  first  obtained 
from  the  commissioner  of  labor,  etc.,  a  writ- 
ten permit  authorizing  the  employment  of 
such  child,  is  not  an  "employee"  whose  claim 
for  injury  is  governed  by  the  workmen's  com- 
pensation law. 

[See  note  at  end  of  this  case.] 

Infanta  —  Action  for  Injnriea  —  De- 
fenses —  Misrepresentation  as  to  Age. 

Under  St.  19ir),  §  1728a,  subd.  1,  prohib- 
iting the  employment  of  any  child  between 
the  ages  of  fourteen  and  sixteen  at  work  in 
any  factory,  etc..  without  first  obtaining  the 
written  permit  therein  specified,  and  section 
1728h.  declaring  that  any  employer  including 
a  corporation  violating  section  1728a,  subd.  1, 
shall  be  guilty  of  a  misdemeanor  and  liable 
to   fine  or   imprisonment,  an  employer  of   a 
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child  having  no  permit  cannot  defend  on  the 
ground  that  its  foreman  was  reasonably  jus- 
tified under  all  the  fact«  in  relying  on  his 
representation  that  he  was  more  than  sixteen 
years  of  age;  since  the  employer's  violation 
of  the  statute  constitutes  a  criminal  offense, 
classed  with  gross  negligence,  and  makes  him 
liable  in  a  civil  action  for  injury  resulting 
from  such  violation  of  law. 

Same. 

Under  St.  1915,  §  1728a,  subd.  1,  forbidding 
the  employment  of  children  between  fourteen 
and  sixteen  in  any  factory ^  etc.,  without  first 
obtaining  the  permit  therein  specified,  the 
violation  of  which  is  made  by  section  1728h 
a  misdemeanor  punishable  by  fine  and  impris- 
onment, plaintiff,  under  sixteen,  who  misrep* 
resented  his  age  to  defendant's  foreman  when 
he  was  employed,  is  not  thereby  estopped 
from  recovering  damages  for  the  injury  in 
such  employment,  as  the  statute  is  declara- 
tory of  a  public  policy,  and  is  aimed  at  the 
master  and  not  at  the  servant. 


Releaoe  lij  Guavdiaa.  —  Efleot. 

A  release  given  by  plaintiff's  guardian  to 
the  employer  in  whose  service  he  had  been 
injured,  on  the  ground  that  plaintiff's  claim 
against  the  employer  was  regulated  by  the 
Workmen's  Compensation  Law%  does  not  set- 
tle the  claim  for  damages  for  injury  resulting 
from  his  wrongful  employment  in  violation 
of  St.  1915,  §  1728a,  subd.  1,  forbidding  em- 
ployment of  children  between  fourteen  and 
sixteen,  without  permit,  etc.,  and  if  so  in- 
tended is  not  binding  because  it  was  not 
approved  by  the  county  court  as  expressly 
required  by  section  3982. 

[See  17  Ann.  Cas.  608.] 

I 

Appeal  from  Circuit  Court,  Milwaukee 
county:  Eschweiler,  Judge. 

Action  by  Peter  Stetz,  by  his  guardian  ad 
litem,  plaintiff,  against  F.  Mayer  Boot  and 
Shoe  Company,  defendant.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Reversed. 

[152]  This  is  an  action  to  recover  dam- 
ages resulting  from  personal  injuries  sus- 
tained by  the  plaintiff  while  in  the  employ 
of  the  defendant  company. 

The  defendant  is  a  corporation  engaged  in 
the  manufacture  of  boots  and  shoes  in  the 
city  of  Malwaukee.  The  plaintiff  was  em- 
ployed by  the  defendant,  and  while  operating 
a  heelpress  machine  he  was  injured.  At  the 
time  the  plaintiff  was  injured  he  was  less 
than  sixteen  years  of  age  and  had  no  permit 
authorizing  his  employment.  The  plaintiff 
went  with  his  father  and  uncle  to  the  home 
of  the  foreman  of  the  defendant  company  to 
apply  for  work.  They  represented  to  defend- 
ant's foreman  that  plaintiff  was  then  sixteen 
years  of  age.  Sometime  after  plaintiff  was  in- 
jured he  went  to  the  liability  insurance  com- 
pany which  carried  insurance  for  the  defend- 
ant, and  a  settlement  of  $287.84  was  agreed 
upon   as   the   maximum   allowed  under  the 


Workmen's  Compensation  Law.  PlaintilTs 
guardian  signed  a  release  for  this  amount. 
Tils  settlement  was  approved  by  the  induetrial 
commission,  but  was  not  approved  by  the 
county  court  of  Milwaukee  county.  The  court 
submitted  a  special  verdict  to  the  jury,  who 
found  ( 1 )  that  the  plaintiff  was  less  than  six- 
teen years  of  age  at  the  time  he  was  employed 
by  the  defendant;  (2)  that  the  plaintiff  repre- 
sented to  the  defendant's  foreman  at  the  time 
he  was  employed  that  he  was  more  than  six- 
teen years  of  age;  (3)  that  the  plaintiffs 
father,  at  or  prior  to  plaintiff's  employment, 
represented  to  the  defendant's  foreman  that 
plaintiff  was  more  than  sixteen  years  of  age; 
(4)  that  the  foreman  was  justified  in  the 
exercise  of  proper  vigilance,  in  the  light  of 
plaintiff's  appearance,  in  relying  upon  the 
representations  that  the  plaintiff  was  more 
than  sixteen  years  of  age;  (5)  that  there  were 
no  false  and  fraudulent  representations  know- 
ingly made  by  any  one,  on  behalf  of  the  de- 
fendant or  the  insurance  company,  to  the 
plaintiff  or  his  father  as  an  inducement  to  the 
[153]  signing  of  the  release  of  plaintiff's 
claim;  (8)  that  there  was  not  gross  negli- 
gence on  plaintiff's  part  which  contributed  to 
his  injury;  (0)  that  if  plaintiff  is  entitled  to 
recover  his  damages  are  $985. 

The  court  awarded  judgment  on  this  verdict 
dismissing  plaintiiff's  complaint  with  costs. 
From  such  judgment  this  appeal  is  taken. 

Rubin,  Fawoett  d  Dtitcher,  and  P.  R.  A'eic- 
oomb  for  appellant. 
Doe,  Ballhom,  WUkie  d  Doe  for  respMident 

Subsckeb,  J. — ^Are  the  rights  of  %ht  par- 
ties to  this  action  governed  by  the  provisioDs 
of  the  Workmen's  Compensation  Law,  sees. 
2394—1  to  2394—31,  Stats.  1915,  inclusive? 
By  sub.  (2)  of  sec.  2394—7  of  this  act  the 
term  '^employee"  as  used  in  the  Workmen's 
Compensation  Law  shall  include  ''Every  per- 
son in  the  service  of  another  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  writ- 
ten, including  aliens,  and  also  including  min- 
ors who  are  legally  permitted  to  work  under 
the  laws  of  the  state  (who,  for  the  purposes 
of  section  2394 — 8,  shall  be  considered  the 
same  and  shall  have  the  power  of  contracting 
as  adult  employees)."  The  plaintiff  was  less 
than  sixteen  years  of  age  at  the  time  of  his 
employment  and  injury.  He  had  not  obtained 
*'a  written  permit  authorizing  the  employ- 
ment" of  him,  under  sub.  1,  sec.  1728o,  which 
forbids  the  employment  of  children  "between 
the  ages  of  fourteen  and  sixteen  years  .  •  • 
in  any  factory  or  workshop,  .  .  .  or  at 
any  gainful  occupation,  or  employment,  di- 
rectlv  or  indirectlv,  unless  there  is  first  ob- 
tained  from  the  commission  of  labor  .  .  •'' 
or  other  specified  officers  "a  written  permit 
authorizing   the  employment   of  such  child 
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within  such  time  or  times  as  the  said  commis- 
sioner of  [154]  labor  .  .  ."  or  other  offi- 
cers "may  fix;  .  .  ."  If  the  plaintiff's 
legal  remedy  for  the  injury  he  suffered  is 
governed  by  the  Workmen's  Compensation 
Law,  then  the  defendant  has  discharged  its 
obligations  toward  him  by  the  settlement 
made  with  him  under  this  law,  which  received 
the  formal  approval  of  the  industrial  com* 
mission. 

The  plaintiff,  being  under  sixteen  years  of 
age  at  the  time  of  employment  and  not  having 
obtained    a   written    permit  authorizing  his 
employment  as  provided  by  sub.  1,  sec.  1728a, 
could  not  be  legally  employed  by  defendant 
for  the  service  at  which  he  was  engaged  an4 
in  which  he  suffered  his  injuries.    The  termn 
of  sub.    (2),  sec.  2394 — 7,  which  confers  on 
minors  the  power  to  contract  for  employment 
the  same  as  adults,  clearly  limit  the  power  so 
conferred  to  minors  "who  are  legally  permit* 
teii  to  work  under  the  laws  of  the  state."    It 
seems   plain   that  the  statute  includes  only 
such  minors  who  at  the  time  of  contracting 
are  legally  authorised  to  enter  the  employer's 
service.    The  legislative  intent  evidently  is  to 
enable  any  minor  who  has  the  legal  right  to 
work  to  make  a  contract  for  his  employment 
as  same  as  adults,  and  if  he  has  the  legal  au- 
thority to  exercise  this  right  then  he  "shall 
be  considered  the  same    ...    as  adult  em- 
ployees" for  the  purposes  of  sec.  2394 — 8  of 
the  VV^orkmen's  Compensation  Law.    The  pro- 
visions of   this   statute   can   only  apply   to 
minors  who  are  at  the  time  of  contracting  to 
enter  the  service  of  another  authorized  and 
permitted  under  the  law  to  engage  in  such 
service  and  employment  the  same  as  adults. 
It  is  urged  that  the  Workmen's  Compensa- 
tion Law  applies  to  and  includes  all  minors 
in  the  service  of  others,  who,  under  the  law, 
may   upon   specified   conditions   and   circum- 
stances  obtain    a   permit    authorizing   their 
employment,  without  first  obtaining  the  per- 
mit provided  by  law.     This  contention  runs 
counter  to  the  terms   of   the   Compensation 
Law  and  the  provisions  of  other  statutes  pro- 
hibiting the  employment  of  children   under 
certain  ages.    The  interpretation  of  sub.  (2), 
sec.   [155]    2394—7,   as  applied   in   Foth   v. 
-Macomber,    etc.    Rope    Co.    161    Wis.    649, 
154    N.     W.     369,     does    not     include    the 
instant  case.     In  that  case  the  minor  who 
was  injured  was  at  the  time  of  entering  the 
^rviee   legally  authorized  to  engage  in  the 
occupation  for  which  he  contracted  to  work, 
but  at  the  time  of  injury  he  was  working  at  a 
machine  at  which  he  was  forbidden  to  work, 
and  it  was  held  that,  since  the-  minor  was 
legally  authorized  to  make  that  contract  of 
employment,  for  the  purposes  of  sec.  2394 — 8 
he  must  be  considered*  the  same  as  an  adult 
employee,  and  that  under  the  facts  and  cir- 
eumstances  shown  he  was  injured  while  "per- 


forming service  growing  out  of  and  incidental 
to  his  employment."  The  language  of  the 
court  in  the  decision  of  the  Foth  Case  must 
be  understood  and  interpreted  in  the  light 
of  the  facts  of  that  case.  When  so  read 
and  properly  restricted  in  its  application,  the 
phraseology  employed  in  construing  the  stat- 
utes therein  referred  to  does  not  conflict  with 
the  interpretation  of  the  law  in  its  applica- 
tion to  this  case.  From  the  foregoing  it 
necessarily  results  that  the  provisions  of  the 
Workmen's  Compensation  Law  do  not  govern 
the  rights  of  the  parties  to  this  case. 

The  question  then  arises  whether  or  not  the 
defendant  is  liable  in  damages  to  the  plaintiff 
under  the  law  applicable  to  persons  having 
the  relation  which  is  shown  to  have  existed 
between  plaintiff  and  defendant  when  the  acci- 
dent happened.  The  provisions  of  sub.  1,  sec. 
1728a,  prohibit  the  employment  of  any  child 
between  the  ages  of  fourteen  and  sixteen  years 
to  work  in  any  factory  or  workshop,  etc., 
without  first  obtaining  a  written  permit  as 
therein  specified.  Sec.  1728^  declares  that 
any  employer,  including  a  corporation,  vio- 
lating the  provisions  of  sec.  1728a  shall  be 
deemed  guilty  of  a  misdemeanor  and  liable  to 
fine  or  imprisonment.  It  is  without  dispute 
that  defendant's  employment  of  plaintiff,  un- 
der the  facts  found  by  the  jury,  was  a  viola- 
tion of  these  statutes  and  makes  the  defend- 
ant liable  in  damages  to  plaintiff,  unless  the 
finding  of  the  jury  to  the  effect  that  defend- 
ant's foreman  was  reasonably  [156]  justified, 
under  all  the  facts  and  circumstances,  in  re- 
lying on  plaintiff's  representation  that  he 
was  more  than  sixteen  years  of  age,  bars  the 
plaintiff's  right  to  a  recovery  of  his  damages. 
In  Pinoza  v.  Northern  Chair  Co.  152  Wis. 
473,  140  N.  W.  84/ it  was  held  that  in  an 
action  for  injuries  to  a  boy  under  sixteen 
years  of  age  which  resulted  from  his  employ- 
ment by  the  defendant  in,  that  case  in  viola- 
tion of  sec.  1728a,  Stats.  1911  (ch.  338,  Laws 
3,909),  in  an  "employment  dangerous  to  life 
and  limb,"  the  defense  of  contributory  neg- 
ligence is  not  available,  and  that  such  a  vio- 
lation of  the  statute,  constituting  a  criminal 
offense,  is  classed  with  gross  negligence  as 
defined  in  our  law  and  makes  the  person  lia- 
ble in  a  civil  action  for  the  injuries  resulting 
from  such  violation  of  the  law.  Tlie  basis  of 
that  decision  rests  essentially,  as  there  de- 
clared, on  these  propositions: 

"If  a  person  purposely  does  an  act  in  vio- 
lation of  a  duty  created  by  law  as  regards 
the  personal  safety  of  others,  and  the  policy 
of  the  written  law  is  tiiat  the  prevention  of 
such  violations  is  so  important  that  a  person 
guilty  thereof  should  in  addition  to  civil  lia- 
bility to  the  injured  person  be  held  crimi- 
nally liable  as  for  a  serious  offense  against 
the  public,  the  act  should  be  regarded  as 
done  regardless  of  human  life  or  bodily  in- 
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jury  ...  ;  thus  classing  the  act  of  the 
wrongdoer  with  ordinary  acts  of  gross  negli- 
gence. .  .  .  The  principle  thus  stated  is 
in  harmony  with  general  public  policy.  Every 
one  is  presumed  to  know  the  law,  even  though 
as  a  matter  of  fact  he  may  be  ignorant  of  it." 

Lenahan  v.  Pittston  Coal  Min.  Co.  218  Pa. 
St.  311,  67  Atl.  642,  120  Am.  St.  Rep.  885, 
32  L.R.A.(N.S.)  461;  Stehle  v.  Jaeger  Auto- 
matic Mach.  Co.  220  Pa.  St,  617,  14  Ann. 
Cas.  122,  69  Atl.  1116;  Strafford  v.  Republic 
Iron,  etc.  Co.  238  111.  371,  87  N..E.  368,  128 
Am.  St.  Rep.  129,  20  L.R.A.(N.S.)   876. 

Upon  the  facts  of  this  case  the  defendant, 
under  the  doctrine  as  applied  in  the  Pinoza 
Case,  is  liable  to  plaintiff  for  the  injuries  he 
sustained  as  a  result  of  such  unlawful  em- 
ployment of  him  by  the  defendant  unless 
plaintiff's  misrepresentation  of  his  age  to  de- 
fendant's foreman,  as  found  by  [157]  the 
jury,  operates  as  a  bar  to  plaintiff's  right  to 
recover  damages  for  his  injuries.  As  has 
been  indicated  in  the  decisions  of  this  court, 
the  liability  in  this  class  of  cases  is  predi- 
cated on  the  tort  arising  from  the  act  which 
the  law  denoimces  as  a  crime  as  distinguished 
from  liability  arising  from  acts  of  ordinary 
negligence.  In  those  cases  it  is  said  of  the 
act  of  the  employer  in  employing  a  minor  in 
violation  of  the  law,  which  results  in  injury 
to  the  minor,  *'The  fault  was  advertent  in 
character.  There  was  an  actual  or  construc- 
tive intent  to  violate  the  law,  equivalent,  as 
indicated,  to  a  constructive  intent  to  cause 
the  consequences  which  the  law  was  designed 
to  prevent."  Under  the  law  as  here  estab- 
lished the  record  now  before  us  presents  no 
case  within  the  law  of  negligence,  and  all 
precedents  in  other  jurisdictions,  of  which 
Koester  v.  Rochester  Candy  Works,  194  N. 
Y.  92,  16  Ann.  Cas.  589,  87  N.  E.  77,  19 
L.R.A.(N.S.)  783,  is  representative,  have  no 
application  to  this  pase  because  it  and  others 
similar  in  their  character  go  on  the  grounds 
of  negligence. 

The  inquiry  then  arises.  Is  plaintiff  es- 
topped from  recovering  his  damages  in  this 
case  by  misrepresenting  his  age  to  defend- 
ant's foreman  at  the  time  he  was  employed  T 
The  object  of  the  provisions  of  sec.  1728ci, 
Stats.,  is  to  conserve  the  health  and  morals 
of  children  in  the  interest  of  the  general  wel- 
fare. It  is  declaratory  of  a  public  policy  and 
makes  all  employments  of  children  contrary 
to  its  provisions  criminal  acts,  and  we  do  not 
deem  it  permissible  for  the  court  to  so  con- 
strue the  statute  and  restrict  its  operative 
effect  that  it  would  not  harmonize  with  this 
clear  legislative  intent.  To  permit  an  em- 
ployer to  protect  himself  against  the  conse- 
quences resulting  from  his  violation  of  this 
lafv  by  the  plea  that  he  acted  with  reasonable 
diligence  to  avoid  a  breach  of  it,  would  seri- 
ously restrict  and  modify  the  beneficial  ob- 


jects for  the  protection  of  children  which  the 
legislature  obviously  intended  to  accomplish. 
The  Pinoza  Case  points  out  the  fact  that  the 
statute  is  undoubtedly  taken  from  a  similar 
one  [158]  in  the  state  of  Illinois  and  waa 
there  construed,  before  this  state  enacted  it, 
in  American  Car,  etc.  Co.  v.  Armentraiit,  214 
111.  609,  73  N.  E.  766.  In  that  case*  the  in- 
jured child  had  misrepresented  his  age,  and 
it  was  urged  that  such  misrepresentation  was 
a  bar  to  his  recovery  in  an  action  for  injuries 
resulting  from  the  illegal  employment.  The 
court  held:  "This  doctrine  is  not  applicable 
for  the  reason  that  the  statute  under  consid- 
eration is  aimed  at  the  master  and  not  at  the 
servant.  The  act  of  the  child  in  accepting  or 
entering  into  the  employment  is  not  unlaw- 
ful." In  the  case  of  Inland  Steel  Co.  v. 
Yedinak,  172  Ind.  423,  87  N.  E.  229,  139  Am. 
St.  Rep.  389,  where  a  minor  brought  action 
for  injuries  he  suffered  from  a  violation  of  a 
statute  of  this  class,  the  court,  after  a  thor- 
ough review  of  the  grounds  upon  which  the 
policy  of  such  statutes  rests,  holds  that  a 
minor  is  not  barred  or  estopped  from  recover- 
ing damages  for  such  injuries  by  his  misrep- 
resenting his  age.  This  rule  was  also  ^* 
forced  in  the  following  cases  wherein  this 
question  was  presented  for  decision:  DoSoto 
Coal  Min.  etc.  Co.  v.  Hill,  179  Ala.  186.  60 
So.  583;  Syneszew^ski  v.  Schmidt,  153  Mioh. 
438,  116  N.  W.  1107;  Kirkham  v.  Wheeler- 
Osgood  Co.  39  Wash.  415,  4  Ann.  Cas.  o32, 
81  Pac.  869;  Matlock  v.  Williamsville,  etc 
R.  Co.  198  Mo.  495,  95  S.  W.  849,  115  Am. 
St.  Rep.  481.  In  Eliot  v.  Eliot,  81  Wis.  295. 
61  N.  W.  81,  15  L.R.A.  259,  the  question 
whether  an  infant  who  is  incapable  of  enter- 
ing into  a  marriage  contract  for  want  of  age 
is  estopped  by  a  fraudulent  declaration  of 
his  age,  which  induced  a  marriage  with  him. 
was  negatived  upon  the  ground  that  an  in- 
fant who  is  legally  incapacitated  to  make  a 
valid  contract  of  marriage  is  incapable  also 
to  estop  himself  by  such  fraudulent  repre- 
sentation. The  case  of  Grauman.  etc.  Co.  v. 
Krienitz,  142  Wis.  656,  126  N.  W.  50,  holds 
that  a  minor  may  by  his  own  fraud  ostop 
himself  from  assailing  a  contract  on  the 
ground  of  infancy,  but  it  is  declared  that  the 
rule  rests  upon  certain  conditions,  and  that: 
"It  is  confined  to  cases  where  the  infant, 
though  under  legal  discretion,  is  in  fact  de- 
veloped to  the  condition  of  actual  discretion. 
It  is  further  confined  to  cases  of  acttiaf  fraud 
and  [159]  where  the  contract  or  transaction 
is  beneficial  to  the  minor.''  The  doctrine  as 
applied  to  minors  is  there  held  to  be  closely 
fenced  about:  "(Ist)  By  necessity  for  actual 
discretion;  (2d)  necessity  for  actual  fraud; 
(3)  necessity  for  beneficial  nature  of  the 
transaction  to  the  minor."  An  attempt  to 
class  the  instant  case  as  within  the  foregoing 
rules  would  necessarily  fail  because  the  em- 
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ployraent  of  the  plaintiff  in  violation  of  the 
law  is  obvioufily  not  a  transaction  which  can 
in  any  light  be  considered  beneficial  to  the 
minor.  It  necessarily  follows  from  what  has 
been  said  on  the  foregoing  questions  that  de- 
fendant's  contention  respecting  its  rights  to 
enforce  a  counterclaim  for  damages  resulting 
from  the  minor's  fraudulent  misrepresenta- 
tion of  his  age  must  fail.  As  indicated, 
these  misrepresentations  of  the  plaintiff  af- 
ford no  legal  ground  on  which  defendant  can 
predicate  a  claim  against  the  minor. 

The  release  given  by  plaintiflTs  guardian 
was  based  on  the  ground  that  the  plaintiff's 
claim  against  defendant  was  regulated  and 
controlled  by  the  provisions  of  the  Workmen's 
Compensation  Law.  Manifestly  there  was  no 
intent  to  settle  the  plaintiff's  claim  against 
defendant  under  the  law  for  damages  for  his 
injuries  resulting  from  his  wrongful  employ- 
ment in  violation  of  the  law.  Furthermore, 
if  it  is  claimed  that  the  release  included  this 
claim  for  damages,  it  is  not  binding  on  plain- 
tiff because  it  was  not  approved  by  the  coun- 
ty court  as  is  required  by  sec.  3982,  Stats. 
The  guardian's  power  is  limited  by  the  law, 
and  his  acts  which  the  law  does  not  sanction 
are  not  binding  on  his  ward. 

By  the  Court. — The  judgment  appealed 
from  is  reversed,  and  the  cause  remanded  to 
tlie  circuit  court  with  direction  to  award 
judgment  in  plaintiff's  favor  for  the  recovery 
of  the  damages  found  by  the  jury. 

Vinje,  J.,  dissents. 

A  motion  for  a  rehearing  and  for  a  modi- 
fication of  the  mandate  was  denied,  with  $25 
costs,  on  May  2, 1916. 


NOTE. 

PertoB  Employed  in  VIolatioii  of  Iiatr 
as  Entitled   to   Compensation   under' 
Workmen's  Compensation  Aot. 

General  Rule* 

The  cases  involving  the  question  whether  a 
person  employed  in*violation  of  law  is  enti- 
tled to  compensation  under  a  workmen's  com- 
pensation act,  are  in  the  main  confined  to 
those  which  deal  with  the  unlawful  employ- 
ment of  minors;  and  the  general  rule  to  be 
deduced  from  the  authorities  is  that  a  work- 
man's compensation  act  does  not  cover  illegal 
contracts  of  employment,  but  is  based  on  the 
existence  of  a  lawful  contract  of  employment 
and  from  the  foundation  of  such  a  contract 
regulates  the  compensation  to  be  paid  for 
injuries  growing  therefrom.  See  the  reported 
case. 

Thus  it  was  said  in  Hetzel  v.  Wasson  Pis- 
ton Ring  Co.  89  X.  J.  L.  201,  98  Atl.  306, 
LB.A.1917D  75:  "It  can  hardly  be  doubted 
that  the  legislature,  in  providing  for  the  in- 


grafting of  these  statutory  provisions  on  con- 
tracts of  hiring,  had  in  mind  contracts  which 
were  valid  in  law,  or,  at  least,  contracts  the 
making  of  which  was  not  prohibited  by  ex- 
press legislative  enactment;  for  it  would  be 
entirely  unreasonable  to  attribute  to  the  leg- 
islature the  intention  of  adding  terms  to  a 
contract  of  hiring  which  it  had  already  pro- 
hibited the  parties  thereto  from  making."  In 
reversing  the  dismissal  of  a  common -law  ac- 
tion for  injuries  brought  by  an  infant  the 
court  said  further:  "Was,  then,  the  contract 
in  the  present  case  a  valid  one?  A  mere  ref- 
erence to  chapter  64  of  the  laws  of  1904 
(Pamph.  L.  p.  152)  furnishes  a  complete  an- 
swer to  this  query.  This  act  regulates  the 
age,  employment,  safety  and  work  hours  of 
persons  employed  in  factories,  workshops, 
mills  and  all  places  where  the  manufacture 
of  goods  of  any  kind  is  carried  on,  and  its 
first  section  is  that  'No  child  under  the  age 
of  fourteen  years  shall  be  employed,  allowed 
or  permitted  to  work  in  any  factory,  work- 
shop, mill  or  place  where  the  manufacture  of 
goods  of  any  kind  is  carried  on;  any  corpora- 
tion, firm,  individual,  parent  or  guardian  of 
any  child  who  shall  violate  any  of  the  provi- 
sions of  this  section  shall  be  liable  to  a  pen- 
alty of  $60  for  each  offense.'  The  basis  of 
the  judgment  below  is  that  there  was  a  con- 
tract of  hiring  by  which  the  plaintiff  became 
the  employee  of  the  defendant.  That  there 
was  such  a  contract,  either  express  or  im- 
plied, clearly  appears  from  the  facts  set  out 
ill  the  plaintiff*s  complaint.  That  the  con- 
tract was  in  violation  of  this  statute,  and 
that  the  making  thereof  was  absolutely  pro- 
hibited thereby,  cannot  be  questioned;  for 
it  will  hardly  do  to  say,  as  is  suggested  by 
counsel,  that  the  employer  and  the  parent  of 
the  minor  can  by  joint  agreement  deprive  the 
child  of  the  protection  of  this  statute  by  a 
payment  of  $50  as  a  penalty  for  a  violation 
of  its  provisions.  The  purpose  of  the  statute 
cannot  be  thwarted  in  any  such  way.  Its 
primary  object  is  the  protection  of  children 
who  are  too  j'oung  to  appreciate  the  dangers 
arising  out  of  work  in  places  such  as  those 
described  in  the  act.  And  in  order  to  make 
the  protection  complete  the  legislature  left 
no  loophole  for  the  escape  from  its  provisions 
of  either  the  employer  or  the  parent.  It  says 
to  the  employer,  *You  shall  not  employ  any 
child  under  the  age  of  fourteen  years  in  your 
factory ;  you  shall  not  allow  or  permit  him  to 
work  there.'  It  says  to  the  parent  of  such 
a  child,  Tou  shall  not  allow  or  permit  your 
boy  or  girl  to  work  in  such  a  place  until  he 
or  she  has  reached  the  age  of  fourteen  years.' 
Having  declared  this  absolute  prohibition, 
how  can  it  logically  be  said  that  the  legisla- 
ture, by  a  subsequent  enactment,  recognized 
the  right  of  the  factory  owner  and  the  parent 
to  disregard  the  mandate  of  this  statute,  and 
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make  a  contract  for  the  employment  of  the 
boy  which  might  or  might  not  have  read  into 
it  the  provisions  of  the  workmen's  compensa- 
tion act,  as  the  master  and  the  parent  be- 
tween them  should  elect?  It  is  said  that 
there  is  nothing  in  the  complaint  which  shows 
that  the  contract  of  hiring  was  made  by  the 
parent  on  behalf  of  the  plaintiff,  and  not  by 
the  plaintiff  himself.  It  is  not  necessary 
that  this  should  appear.  Ordinarily  the  par- 
ent is  entitled  to  the  services  of  the  child, 
and  the  wages  earned  by  the  child,  until  he 
reaches  his  majority,  and  so  contracts  for  thfi 
employment  of  the  child  are  presumed  to  be 
made  by  the  parent.  But  in  this  particular 
case  it  is  immaterial  whether  the  contract 
was  that  of  the  parent  for  the  child,  or  of  the 
child  by  his  own  act;  for  the  prohibition  of 
the  Act  of  1914  is  not  only  against  the  mak- 
ing of  contracts  for  the  employment  of 
minors  under  the  age  of  fourteen  in  factories 
where  the  manufacture  of  goods  is  carried 
on,  but  against  allowing  or  permitting  him 
to  work  in  any  such  factory;  and  so  a  con- 
tract of  hiring  which  by  its  terms  proposes 
to  violate  that  act,  is  equally  invalid  whether 
made  by  the  parent  or  by  the  child.  We  con- 
clude, therefore,  that  the  common-law  right 
of  action  of  the  plaintiff  arising  out  of  the 
facts  set  out  in  his  complaint  has  not  at  all 
been  affected  by  the  provisions  of  the  work- 
men's compensation  act."  See  also  Hoey  v. 
Superior  Laundry  Co.  85  N.  J.  L.  lio)  88 
Atl.  823. 

It  is  immaterial  that  there  is  no  causal 
connection  between  the  vouth  of  the  workman 
and  the  injury  received  by  him.  Hillestad  v. 
Industrial  Insurance  Com.  80  Wash.  426, 
Ann.  Cas.  1916B  789,  141  Pac.  913. 

In  Westerlund  v.  Kettle  River  Co.  (Minn.) 
162  N.  W.  680,  a  common-law  action  brought 
by  a  minor  through  his  guardian  to  recover 
for  injuries  sustained  in  the  course  of  his 
employment,  the  defendant  interposed  a  de- 
murrer to  the  complaint  contending  in  sup- 
port thereof  that  the  plaintiff's  remedy  was 
under  the  workmen's  compensation  act.  In 
overruling  the  demurrer  and  deciding  that 
the  fact  that  the  employment  of  the  plaintiff 
was  prohibited  by  statute  rendered  the  com- 
pensation act  inapplicable,  it  was  said: 
"The  question  whether  plaintiff's  remedy  is 
exclusively  under  the  compensation  statute 
depends:  (1)  Upon  the  construction  to  be 
given  section  8230,  G.  R.  1913,  wherein  the 
legislature  expressly  declared  what  persons 
should  be  treated  as  within  the  compensation 
statute  as  employees;  and  (2)  the  scope  and 
effect  of  sections'  3848  and  3870,  G.  S.  1913, 
by  which  the  employment  of  minors  between 
tlie  ages  of  fourteen  and  sixteen  years  is  pro- 
hibited in  the  classes  of  work  there  stated. 
1.  Tlie  section  of  the  compensation  statute  re- 
ferred to  provides  that  the  term  'employee' 


shall  include,  among  others,  'minors  who  are 
legally  permitted  to  work  under  the  laws  of 
the  state.'  We  are  satisfied  that  this  lan- 
guage will  permit  of  no  construction  other 
than  as  stated  in  Pettee  v.  Noyes,  133  Minn. 
109,  157  N.  W.  995,  namely,  that  the  legis- 
lature intended  thereby  to  exclude  from  the 
act  minors  whose  employment  is  prohibited 
by  law.  This  is  made  too  clear  for  contro- 
versy when  viewed  in  the  light  of  the  legal 
rights  of  minors  in  this  state,  and  of  our 
statutes  affecting  such  rights,  known  as  'child 
labor  laws.'  In  the  absence  of  legislation  to 
the  contrary,  all  minors  may  lawfully  engage 
in  such  employments  or  work  as  their  age  and 
capacity  fit  them,  and  in  this  respect  are 
legally  permitted'  to  work,  though  their  con- 
tracts, except  as  to  necessities,  are  voidable 
at  their  election.  In  fact,  we  have  no  stat- 
ute  expressly  permitting  the  employment  of 
minors,  and  the  use  of  the  words  legally  per- 
mitted to  work'  was  not  intended  as  a  refer- 
ence to  permissive  legislation.  But  we  have 
statutes,  and  have  had  for  many  years,  known 
as  the  child  labor  laws,  by  which  the  employ- 
ment of  minors  of  certain  age  is  expressly 
prohibited  in  specified  classes  of  employment 
deemed  detrimental  to  their  moral  welfare 
and  dangerous  to  their  life  or  limb.  And  in 
making  use  of  the  language  quoted  it  is 
apparent  that  the  legislature  intended  to  pre- 
serve the  status  of  minors  in  respect  to  their 
employment  in  dangerous  occupations,  and  to 
remove  them  from  the  compensation  act  when 
employed  in  violation  of  law.  No  other  con- 
struction of  the  statute  can  be  adopted  that 
would  not  be  in  discord  with  our  whole  lejri?- 
lative  policy  upon  the  subject.  This  view  is 
sustained  by  other  courts.  Stetz  v.  F.  Mayer 
Boot,  etc.  Co.  163  Wis.  161,  166  N.  W.  971: 
Stephens  v.  Dudbridge  Iron  Works  Co.  [1904] 
2  K.  B.  (Eng.)  225;  Hetzel  v.  Wasson  Piston 
Ring  Co.  [89  N.  J.  L.  201]  98  Atl.  306.  It 
follows  that  the  compensation  act  can  have  no 
application  to  the  case  of  an  injured  minor 
who  was  employed  in  violation  of  any  of  the 
child  labor  laws* of  the  state.  2.  We  turn  then 
to  the  second  question,  namely,  whether  plain- 
tiff's employment  was  in  violation  of  any  such 
laws.  We  answer  the  question  in  the  affirma- 
tive. Plaintiff  was  just  over  fourteen  years  of 
age  at  the  time  of  his  injury.  The  facts  with 
reference  to  the  character  of  his  work  and  the 
place  where  it  was  performed  are  stated  in  the 
complaint  substantially  as  follows:  Defend- 
ant's plant  covers  several  acres  of  land  upon 
which  are  located  necessary  buildings,  stone 
crushers,  coal  sheds,  hoisting  derricks,  station- 
ary engines.  The  operating  yard  is  traversed 
by  railroad  tracks,  upon  which  defendant 
operates  engines  and  cars  in  the  movement 
of  material  in  and  about  the  works.  At  and 
near  one  of  the  tracks  three  large  hoistinj; 
derricks  are  located,  all  equipped  with  necea- 
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mry  machinery  and  appliances,  and  operated 
by  stationary  engines.     These  derricks   are 
used  in  loading  heavy  material  upon  cars  to 
be  carted  out  of  the  plant  either  for  shipment, 
or  to  he  dumped  outside  thereof  as  waste 
material.    The  waste  material  is  referred  to 
in  the  eomplaint  as  'spalls.'     The  work  of 
loading  the  spalls  is  described  at  some  length 
in  the  complaint,  not  necessary  here  to  re- 
peat, but  it  is  shown  by  the  averments  to  be 
attended  with  danger  to  the  workmen,  partic- 
ularly and  especially  to  young  boys  of  the  age 
of  plaintiff.    Plaintiff  was  employed  in  that 
work,  and  also  in  connection  with  the  move- 
ment of  cars  about  the  loading  platform.    He 
was  injured  by  being  run  over  by  a  car  being 
shunted  down  the  track  leading  to  the  load- 
ing department,  the  brakes  upon  which  were 
either  defective  or  out  of  repair,  and  which 
plaintiff  was  attempting  to  stop  by  placing 
a  block  in  front  of  the  moving  wheels.    This 
the  complaint  alleges  was  in  accordance  with 
the  practice  and  custom  adopted  by  defendant 
in  handling  such  cars.     That  was  of  itself 
dangerous  employment  for  a  boy  the  age  of 
plaintiff.    Plaintiff  was  not  engaged  to  oper- 
ate nor  to  assist  in  operating  machinery  of 
any  kind,  though  he  was  in  close  proximity 
thereto  when  in  the  discharge  of  hie  duties. 
3.  Was  this  such  employment  as  the  statutes 
of  the  state  prohibit  to  minors  of  the  age  of 
plaintiff?     This  question  must  be  answered 
by  the  construction  to  be  given  to  sections 
3848  and  3870,  G.  6.  1013.     Tliose  statutes 
in  their  present  form  are  found  in  section  3, 
c.  316,  Laws  1013,  and  section  2,  c.  516,  Laws 
1913.    So  far  as  here  material,  the  statutes 
are  substantially  the   same,   though   section 
3S70   contains    certain   provisions,    not   here 
material,  not  found  in  section   3848.     Both 
fitatutes  prohibit  or  make  unlawful  the  em- 
ployment of  minors  under  sixteen  years  of 
age  in  the   particular  kinds  of  work  there 
enumerated,  being  of  a  kind  naturally  to  ex- 
pose the  minor  to  danger   of   injury  either 
physical  or  moral.     The  various  provisions 
are  too  numerous  to  set  out  at  length.    The 
concluding  clause,  following  the  enumerated 
prohibited  employments,  reads:      'Nor   shall 
they  be  employed  in  any  capacity  whatever  in 
the  manufacture  of  goods  for  immoral  pur- 
poses, or  any  other  employment  dangerous  to 
their  lives  or  limbs  or  their  health  or  morals.' 
The  work  for  which  plaintiff  was  employed  by 
defendant  does  not  come  within  anv  of  the 
specifically  enumerated  employments,  and  his 
employment  was  rendered  unlawful  or  forbid- 
den, if  at  all,  by  this  general  clause,  distinct- 
ly prohibiting  the  employment  in  any  work 
which  may  endanger  the  life,  limb,  health,  or 
morals  of  the  minor.    The  employments  spe- 
(*ifically  referred  to  in  the  statute  embrace  the 
operation  or  assisting  in  the  operation  of  ma- 
chinery, the  preparation  of  any  composition  in 


which  dangerous  or  poisonous  acids  are  used, 
or  in  the  manufacture  of  paints,  colors,  or 
white  lead,  or  in  the  operation  of  any  passen- 
ger or  freight  elevator,  or  the  manufacture  of 
goods  for  immoral  purposes,  following  which 
is  the  general  prohibition  quoted.  It  is  the 
contention  of  defendant  that  the  general  pro- 
hibiting clause  following  the  specific  enumer- 
ations must,  under  the  rule  of  ejusdem  gen- 
eris, be  held  to  refer  to  and  include  only  such 
employments  as  are  substantially  similar  to 
one  of  the  classes  so  enumerated.  We  do  not 
concur  in  that  view  of  the  statute.  The  rule 
invoked  is  one  of  construction,  employed  as 
an  aid  in  determining  the  intent  of  the  legis- 
lature, and  the  effect  thereof  should  not  be 
permitted  to  confine  the  operation  of  the  stat- 
ute within  narrower  limits  than  intended  by 
the  law  makers.  That,  as  well  as  all  other 
rules  of  construction,  has  but  one  object  in 
view,  namely,  the  ascertainment  of  the  intent 
of  the  statute.  The  general  purpose  of  a  stat- 
ute, as  disclosed  by  the  provisions  thereof, 
taken  as  a  whole,  often  requires  that  the 
final  general  clause,  inserted  with  a  view  of 
bringing  within  its  scope  matters  not  specific- 
ally mentioned,  should  not  be  restricted  in 
meaning  by  the  preceding  specifications. 
.  .  .  And  when  it  appears  that  the  legis- 
lature intended  to  go  beyond  the  specifica- 
tions, effect  mu8t  be  given  that  intent  and 
the  statute  construed  accordingly.  The  whole 
purpose  of  the  legislature  in  the  enactment 
of  this  statute,-  as  clearly  disclosed  by  its 
numerous  provisions,  was  the  protection  of 
boys  and  girls  from  moral  or  physical  barm 
who  by  reason  of  immature  years  presump- 
tively are  incapable  of  appreciating  risks  of 
injury  which  are  incident  to  the  particular 
employments.  And  it  is  manifest  that  the 
concluding  clause  was  inserted  for  the  express 
purpose  of  including  any  employment  not 
embraced  in  those  specifically  mentioned 
which  for  the  same  reason  might  expose  them 
to  like  dangers.  It  obviously  was  not  intend- 
ed as  a  limitation  upon  the  scope  of  the  stat- 
ute, but  rather  as  an  enlargement  thereof  and 
to  fully  effectuate  the  protection  intended 
thereby  to  be  placed  about  the  young  and  in- 
experienced minor  child.  This  view  is  sus- 
tained by  reputable  authority.  .  .  .It 
requires  no  extended  argument  or  discussion 
to  demonstrate  that  it  is  just  as  dangerous  to 
a  child  to  be  set  to  work  in  a  factory,  machine 
shop  or  other  like  industry,  where  he  will  be 
hourly  exposed  to  injury  from  machinery  in 
operation,  as  to  set  him  to  work  in  operating 
or  in  assisting  in  operating  of  the  same. 
Danger  of  injury  of  that  character  is  what  the 
legislature  intended  to  guard  against,  and 
not  especially  the  dangers  incident  to  a  par- 
ticular employment.  We  therefore  hold  that 
the  employment  of  plaintiff,  as  disclosed  by 
the  complaint,  was  prohibited  by  the  statute 
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referred  to,  and  excludes  the  case  from  the 
Compensation  Law." 

In  'New  York  it  seems  that  the  fact  that  a 
minor  is  employed  in  violation  of  the  Labor 
Law  is  no  defense  to  a  claim  for  compensa- 
tion. Ide  V.  Faul,  179  App.  Div.  567,  166  N. 
Y.  8.  858. 

« 

Qy,ali1lcaHon    of   Itule. 

In  Pettee  v.  Noyes,  133  Minn.  109,  167  N. 
W.  995,  it  appeared  that  the  plaintiff's  son 
entered  the  defendants'  service  as  an  appren- 
tice, intending  to  become  an  operator  of  an 
electric  passenger  elevator.  After  two  weeks' 
tutelage,  he  operated  the  elevator  alone  In  the 
tutor's  absence,  without  a  license  as  required 
by  the  statute,  in  which  service  he  was  in- 
jured. Thereafter  the  parties  adjusted  the 
compensation  for  which  the  defendants  were 
liable  under  the  workmen's  compensation  act 
and  the  adjustment  was  presented  to  and  ap- 
proved by  the  district  court.  In  an  effort 
thereafter  to  maintain  a  common-law  action 
it  was  contended  that  the  relation  of  master 
and  servant  did  not  exist  between  the  parties 
since  the  son  was  not  licensed  and  was  there- 
fore prohibited  by  law  from  operating  the 
elevator  so  that  the  compensation  statute  had 
no  application  and  any  proceeding  thereunder 
was  wholly  void.  In  denying  that  contention 
it  was  held  that  the  original  legal  relation 
of  master  and  servant  continued  uhtil  changed 
by  some  agreement  of  the  parties  express  or 
implied,  since  it  did  not  appear  that  the  son 
was  authorized  to  operate  an  elevator  alone 
and  the  employment  was  therefore  not  un- 
lawful. 

In  West  Virginia  it  is  not  unlawful  to  em- 
ploy an  Infant  over  fourteen  years  of  age, 
and  if  injured  he  is  confined  to  his  remedy 
under  the  compensation  act.  Rhodes  v.  J.  B. 
B.  Coal  Co.  (W.  Va.)  90  S.  E.  796.  See  also 
Adkins  v.  Hope  Engineering,  etc.  Co.  (W. 
Va.)  94  S.  E.  506. 

Minors  who  have  procured  the  necessary 
permit  or  certificate  to  permit  them  to  work 
are  "'employees"  in  the  same  sense  as  adults 
and  are  embraced  within  a  workmen's  compen- 
sation act,  tliough  at  the  time  of  the  injury 
they  are  engaged  on  a  certain  class  of  work 
not  permitted  by  law.  Foth  v.  Macomber, 
etc.  Rope  Co.  161  Wis.  549,  154  N.  W.  369. 

If  a  person  who  is  a  subcontractor,  employs 
another  in  respect  to  the  work  which  is  the 
subject  of  the  contract,  the  rights  of  the 
employee  under  the  workmen's  compensation 
act  are  not  affected  by  an  invalidity  of  the 
subcontract.  Wausau  Lumber  Co.  v.  Indus- 
trial Commission  (Wis.)  164  N.  W.  836, 
wherein  it  was  held  that  where  a  workman 
was  employed  by  a  subcontractor  under  a  con- 
tract entered  into  on  Sunday  between  the 
subcontractor  and  the  principal  contractor 
of  the  general  employer,  the  workman's  rights 
were  not  affected  thereby. 


WIXUAMS 

V. 

I.I.ANDUDNO  COACHING  AND  CAR- 
RIAGE COMPANY  I.IMITED. 

England — Court  of  Appeal — January  2d, 

1916. 


[tOlS^   2  K.  B.    101. 


Workaten^s   Compenfation  Acts  ~  Ef- 
fect of  Intoxication  of  'Workman. 

Where  a  workman  sustains  an  accidental 
injury  causing  his  death,  while  actually  en- 
gaged in  the  performance  of  his  duties  and 
from  a  risk  incident  to  his  employment,  his 
dependttLts  are  entitled  to  compensation  un- 
der the  workmen's  compensation  act  thougti 
the  proximate  cause  of  the  accident  was  t]be 
intoxication  of  the  workman. 

[See  note  at  end  of  this  case.] 

Accident  in  Conrse  of  EntploTnient  — 
Bisobedienoe  of  Orders. 

A  workman  injured  while  engaged  in  per- 
forming a  duty  of  his  employment  is  none 
the  lees  within  the  workmen's  compensation 
act  because  in  entering  on  that  work  he  dis- 
obeyed an  order  to  perform  first  another  duty. 

[See  Ann.  Cas.  1913C  4;  Ann.  Cas.  1914  B 
498;  Ann.  Cas.  1916B  1293;  Ann.  Cas.  1.013B 
768.] 

[101]  Appeal  from  an  award  of  the  judge 
of  the  Carnarvonshire  County  Court  sitting 
at  Conway  as  arbitrator  under  the  Work- 
men's Compensation  Act,  1906. 

[102]  The  applicant  Ann  Evans  Williams, 
the  widow  of  John  Williams,  a  stableman, 
claimed  compensation  on  behalf  of  herself 
and  the  two  infant  children  of  the  marriage 
in  respect  of  the  death  of  her  husband  by  an 
accident  arising  out  of  and  in  the  course  of 
his  employment  with  the  respondents. 

The  facts  as  found  by  the  county  court 
judge  were  as  follows: — 

"(1.)  On  the  31st  of  January,  1914.  the 
deceased  was  engaged  with  the  respondents  a» 
a  stableman,  his  duty  being  to  chop  and 
mix  feed  for  the  horses  and  convey  it  to 
the  various  stables  by  carts. 

"(2.)  The  loft  in  which  the  deceased  had 
to  chop  hay  for  the  horses  was  in  Oxford 
Road,  Llandudno,  and  was  approached  by  a 
vertical  ladder  fastened  and  running  par- 
allel to  but  a  little  distance  from  the  wall; 
and  it  was  part  of  the  deceased  man's  duty 
to  ascend  and  descend  the  ladder. 

"(3.)  On  the  day  in  question  the  deceased 
was  seen  by  the  respondents'  manager  about 
9  A.  M.  He  was  then  sober  and  in  a  condi- 
tion fit  and  proper  for  the  discharge  of  his 
duties. 

"(4.)  At  12.30  the  deceased,  in  the  course 
of  his  employment  was  going  up  the  ladder 
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to  the  loft  for  feed  for  tlie  top  stable,  and 
had  got  up  about  nine  steps,  when  he  slipped 
and  fell  sideways,  striking  his  head  against 
a  window-sill,  causing  injuries  from  whioh 
he  died  on  the  16th  of  February,  1914. 

"(5.)  At  the  time  of  the  accident  the  de« 
ceased  was  under  the  influence  of  drink." 

There  was  uncontradicted  evidence  that 
the  deceased  workman  was  told  by  the  man- 
aging director  of  the  respondents  on  the 
morning  in  question  to  wash  certain  motor 
cars,  which  he  did  not  do,  and  that  a  fellow 
workman  told  him  not  to  go  up  to  the  loft 
as  he  was  not  in  a  fit  condition  to  do  so. 

The  county  court  judge,  after  stating  the 
findings  of  fact  above  set  out,  said  that  in 
his  opinion  slipping  off  the  ladder  was  a 
risk  incidental  to  the  employment  of  the 
deceased;  that  his  accident  might  or  might 
not  have  been  due  to  his  intoxicated  condi- 
tion; and  that  if  he  had  to  decide  the  point 
he  should  say  it  was  due  to  his  intoxicated 
condition.  But,  cm  the  above  findings,  if  the 
[103]  decision  in  Frazer  v.  Riddell  (1914) 
W.  C.  &  Ins.  Rep.  125;  7  B.  W.  C.  C.  841, 
was  rights  although  that  might  rightly  be 
called  an  accident  due  to  the  serious  and 
wilful  misconduct  of  the  deceased,  it  was 
none  the  less  an  accident  arising  out  of  and 
in  the  course  of  the  employment,  and  his 
award  must  therefore  be  for  the  applicant 
for  the  agreed  sum  of  186L  15«.  with  the 
usual  costs. 

The  respondents  appealed. 

W.  Shakespeare  for  appellants. 

R.  I.  Sxmey  for  respondent. 

Solicitors :  Priichard,  Englefield  d  Co,,  for 
Brighouae,  Jones  d  Co^  Ormskirk;  8ha/rpe, 
Pritchard  d  Co.,  tor  Porter,  Amphleti  d  Co., 
Conway. 

[105]  LoBD  Cozsns-Habdy,  M.  R.  read  the 
following  judgment: — ^This  appeal  raises  a 
question  which  has  given  rise  to  differences 
of  judicial  opinion,  namely,  how  far  drunk- 
enness, or  rather  in  what  circumstances 
drunkenness,  is  an  answer  to  a  claim  by 
dependants.  In  Frith  v.  Steamship  Louiai- 
anian  [1912]  2  K.  B.  155,  159,  a  sailor  at 
a  foreign  port  was  so  hopelessly  drunk  that 
he  could  not  walk  and  waa  brought  along 
the  quay  by  a  negro  just  as  his  vessel  was 
starting,  and  was  pushed  on  board  like  a 
bag  of  sand.  He  rose  from  the  deck,  stag- 
gered, and  fell  overboard  at  a  place  where 
the  rail  had  not  been  replaced,  and  he  was 
drowned.  It  was  held  by  this  Court  that 
the  accident  did  not  arise  out  of  the  employ- 
ment, although  the  sailor  was  on  the  ship, 
but  it  was  due  to  his  drunken  condition.  In 
Kash  V.  Steamship  Rangatira  [1914]  3  K.  B. 
978,  the  [106]  principle  of  Frith's  Case 
[1912]  2  E.  B.  165, 159  was,  it  may  be,  slight- 


ly extended,  though  I  doubt  it.  There  a 
sailor  who  had  gone  on  shore  with  leave  re- 
turned in  a  drunken  condition  along  the  quay. 
There  was  a  gangway,  a  part  of  the  ship, 
well  constructed  and  properly  lighted,  and 
used  both  by  the  crew  and  passengers,  in- 
cluding ladies.  To  a  man  not  under  the 
influence  of  drink  it  was  perfectly  safe.  Be- 
fore he  reached  the  top  of  the  gangway  he 
let  go  of  one  of  the  guide  ropes,  swung  round, 
and  fell  and  broke  his  head.  It  was  held 
by  this  Court,  Fickford,  L.  J.,  dissenting,  that 
the  accident  did  not  arise  out  of  his  eqfiploy- 
ment,  although  it  happened  within  the  ambit 
of  his  employment  on  the  ship  and  in  a  place 
more  attended  with  risk  than  the  quay  it- 
self. 

These  decisions  are  binding  upon  this 
Court,  even  if  it  should  be  held  that  the 
Scotch  Courts  have  taken  a  different  view  of 
the  law. 

The  authority  principally  relied'  upon  in 
support  of  the  alleged  difference  is  Frazer 
V.  Riddell  [1914]  W.  C.  &  Ins.  Rep.  125, 
7  B.  W.  C.  C.  841.  There  an  engine  driver, 
while  driving  a  traction  engine,  fell  off  the 
footplate  and  was  fatally  injured.  At  the 
time  he  was  under  the  influence  of  drink 
and  unfit  for  his  work,  and  the  arbiter  re- 
fused compensation  and  held  that  the  acci- 
dent did  not  arise  "out  of"  his  employment. 
But  the  Court  of  Session  held  that  ihe  man 
was  actually  performing  the  duty  which  he 
was  employed  to  perform — namely,  to  drive 
the  engine — although  he  was  guilty  of  seri- 
ous and  wilful  misconduct.  I  do  not  think 
there  is  any  inconsistency  between  this  case 
and  Frith's  Case  [1912]  2  K.  B.  155,  159  and 
Nash's  Case  [1914]  3  K.  B.  978.  It  is  rath- 
er like  a  ease  which  I  put  by  way  of  illustra- 
tion in  Frith's  Case  [1912]  2  K.  B.  155,  159, 
that  if  a  sailor,  told  to  go  aloft,  does  so, 
when  in  a  state  of  intoxication,  and  meets 
with  a  fatal  accident,  that  might  be  an  ac- 
cident arising  out  of  the  employment,  not- 
withstanding  his  drunkenness. 

The  facts  in  the  present  case  as  found  by 
the  county  court  judge  are  as  follows:  [His 
Lordship  read  findings  (1.)  to  (5.)  above 
set  out  and  also  finding  (6.),  which  was 
in  the  following  terms:  "In  my  opinion 
slipping  off  the  ladder  was  a  risk  incidental 
to  the  employment  of  the  deceased,  and  his 
accident  may  or  may  not  [107]  have  been  due 
to  his  intoxicated  condition."  He  continued :  ] 
There  is  no  finding  that  the  ladder  was  not 
properly  constructed  or  properly  fastened. 
The  only  material  finding  is  that  the  slipping 
off  was  "due  to  his  intoxicated  condition." 
I  should  add  that  there  was  uncontradicted 
evidence  that  he  was  told  by  the  managing 
director  on  the  morning  in  question  to  wash 
motor  cars,  which  he  did  not  do,  and  that 
a  fellow  workman  told  him  not  to  go  to  the 
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loft  as  he  was  not  fit  to  do  so.  But  it  was 
his  duty,  ajid  it  seems  to  me  his  primary 
duty,  to  cut  chaff,  and  for  that  purpose  to 
go  to  the  loft  by  ascending  the  ladder.  I 
attach  no  importance  to  the  circumstance 
that  he  did  not  on  the  morning  in  question 
first  finish  washing  the  motor  cars. 

The  learned  county  court  judge  has  held 
the  dependants  entitled  to  compensation.  I 
think  he  was  quite  right  in  so  holding.  I 
do  not  propose  to  consider  in  detail  the  nu- 
merous authorities  which  Iiave  been  called 
to  oigr  attention. 

The  true  principle  is  this.  A  workman 
who,  while  doing  an  act  which  it  was  part 
of  his  duty  to  do,  meets  with  an  accident  to 
which  he  is  more  exposed  than  persons  not 
so  engaged  is — or  in  case  of  death  his  depend- 
ants are — entitled  to  compensation  from  the 
employer,  although  the  act  is  done  negli- 
gently or  contrary  to  rules.  I  assume  a  case 
to  which  the  defense  of  serious  and  wilful 
misconduct  is  not  available.  I  think  the  ap- 
peal fails  and  must  be  dismissed  with  costs. 

SwiNFBN  Eabt,  L.  J.,  read  the  following 
judgment: — ^The  county  court  judge  stated 
the  facts  of  the  case  as  he  found  them.  I 
will  not  read  those  findings  again,  as  they 
have  already  been  read  by  the  Master  of  the 
Rolls.  He  held  that  the  fatal  accident  arose 
out  of  and  in  the  course  of  the  deceased's 
employment,  although  also  an  accident  due 
to  his  serious  and  wilful  misconduct.  This 
misconduct  is  not  a  defence,  as  the  accident 
terminated  fatally. 

It  was  urged  by  the  appellants  (the  em- 
ployers) that  the  real  cause  of  the  accident 
was  the  drunkenness  of  the  deceased,  and 
therefore  that  his  widow  could  not  recover, 
although  if  he  had  been  sober  and  the  acci- 
dent had  happened,  it  might  be  said  to  have 
arisen  out  of  and  in  the  course  of  his  employ- 
ment. It  was  also  urged  that  he  had  been 
told  to  wash  a  motor  car,  and  that  [108]  he 
departed  from  the  terms  of  his  employment 
by  proceeding  to  the  loft  before  he  had  done 
that  duty.  It  was  also  said  that  there  was 
a  conflict  of  authority  on  the  point  involved 
in  the  case. 

The  cases  establish  the  proposition  that 
if  an  accident  occurs  while  the  workman  is 
acting  within  the  scope  of  his  authority, 
and  is  doing  an  act  which  it  was  part  of  his 
duty  to  do,  and  the  accident  arises  from  his 
being  engaged  in  doing  that  act  and  being 
thereby  exposed  to  a  special  risk  beyond  that 
of  other  persons  not  so  engaged,  the  employ- 
er is  liable  to  pay  compensation,  although 
the  workman  is  doing  the  act  negligently  or 
contrary  to  rules  laid  down  for  his  guidance. 
Illustrations  of  this,  are  furnished  by  Mawds- 
ley  V.  West  Leigh  Colliery  Co.  [1911]  5  B. 
W.  C.  C.  80,  where  a  workman  was  engaged 


to  oil  machinery,  but  told  not  to  do  so  when 
it  was  in  motion;  and  Chilton  t.  Blair  & 
Co.  [1914]  7  B.  W.  C.  C.  607,  whe^e  a  work- 
man was  employed  to  turn  a  wheel  in  a  roll- 
ing machine,  but  told  not  to  do  so  sitting 
down. 

If  a  state  of  facts  is  proved  which  brings 
the  workman  within  the  proposition  I  have 
stated,  the  fact  that  he  was  drunk  when  the 
accident  happened,  or  indeed  the  fact  that 
the  proximate  cause  of  the  accident  was  his 
drunkenness,  will  not  disentitle  him  or  in 
the  case  of  death  his  dependants  from  re- 
covering c<Hnpen8ation  from  his  employer 
where  death  or  serious  and  permanent  dis- 
ablement results. 

There  can  be  no  doubt  that  it  is  serious 
and  wilful  misconduct  for  a  man  to  be  dmnk 
at  his  work,  but  where  death  ensues  this 
element  may  be  disregarded  in  considering 
whether  the  workman  is  entitled  to  compen- 
sation. 

In  Frazer  v.  Riddell  [1914]  W.  C.  &  Ins. 
Eep.  125,  7  B.  W.  C.  C.  841,  the  accident  arose 
out  of  and  in  the  course  of  the  employment, 
and  the  widow  of  the  engine  driver,  who  fell 
off  the  traction  engine  he  was  driving,  ^as 
not  precluded  from  recovering  because  the 
fall  was  due  to  the  deceased's  intoxicated 
condition.  Intoxication  is  not  of  itself  a  de- 
fence in  the  case  of  fatal  accidents. 

In  the  other  cases  referred  to  in  the  argu- 
ment the  accident  did  not  arise  out  of  and 
in  the  course  of  the  employment;  the  fact 
oif  the  intoxication  explained  how  the  acci- 
dent arose,  but  did  not  [109]  prevent  a  work- 
man from  recovering  who  would  otherwise 
have  been  entitled  to  do  so. 

In  Murphy  v.  Cooney  [1914]  W.  C.  &  Ina. 
Rep.  44;  7  B.  W.  C.  C.  962,  the  first  mate, 
who  took  the  wlieel  of  the  ship,  when  he 
came  on  board  heavily  under  the  influence 
of  drink,  had  been  ordered  away  from  the 
w^heel  and  to  go  below,  as  he  was  not  in  a 
fit  condition  to  do  his  work,  and  he  had  thuH 
been  removed  from  his  work  before  the  ac- 
cident happened. 

In  Renfrew  v.  M'Crae  [1914]  W.  C.  A 
Ins.  Rep.  195;  7  B.  W.  C.  C.  898,  the  acci- 
dent did  not  arise  out  of  the  employment. 
A  commercial  traveller  at  a  railway  station 
does  not  run  any  more  risk  of  falling  off  the 
platform  on  to  the  line  than  any  other  intend- 
ing passenger  by  train.  The  accident  arose 
not  from  any  special  risk  to  which  a  com- 
mercial traveller  is  exposed  by  his  employ- 
ment, but  only  from  the  circumstance  that 
he  was  intoxicated. 

In  Frith  y.  Steamship  Louisianian  [1912] 
2  K.  B.  156,  the  accident  did  not  arise  out  of 
the  employment.  The  sailor  was  brought 
back  to  the  ship,  hopelessly  drunk,  and 
pushed  ^'like  a  sack  of  sand"  on  to  the  deck. 
Fletcher  Moulton  L.  J.  said  that  the  accident 
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had  nothing  to  do  with  the  employment, 
except  that  it  occurred  more  or  less  in  the 
place  of  employment,  that  is  on  board  the 
ship.  It  arose  entirely  out  of  hie  state  of 
drunkenness. 

Nash  V.  Steamship  Rangatira  [1914]  3  K. 
B.  978,  is  to  the  same  effect,  and  followed 
Frith  V.  Steamship  Louisianian  [1912]  2  K. 
B.  155.  The  man  was  on  a  part  of  the  ship 
— that  is  the  ship's  own  solid  step  gangway; 
it  was  an  accident  to  a  drunken  man  in  the 
place  of  his  employment.  It  was  held  that 
the  principle  of  Frith's  Case  [1912]  2  K.  B. 
155,  applied. 

In  my  opinion  the  cases  cited  to  us  are  not 
in  conflict  with  each  other,  as  contended,  but 
are  reconcilable  as  I  have  endeavoured  to  ex- 
plain, and  there  is  not  any  conflict  of  au- 
thority with  regard  to  them. 

The  fact  that  the  deceased  had  not  washed 
the  motor  car,  when  going  to  the  loft,  which 
it  was  part  of  his  ordinary  work  to  do,  will 
not  prevent  the  claim  from  being  sustained. 

[110}  In  my  judgment  the  award  of  the 
county  court  judge  was  correct,  and  this 
appeal  should  be  dismissed. 

Phillimobc,  L.J.  read  the  following  judg- 
ment:— In  this  case  the  county  court  judge 
has  found  that  the  man  met  with  an  injury 
by  accident  which  caused  his  death,  the  ac- 
cident being  that  when  going  up  a  vertical 
ladder  to  a  loft,  where  he  had  to  chop  hay 
to  provide  feed  for  the  horses  in  one  of  the 
stables  under  his  charge,  he  slipped  and  fell 
sidewavs  and  struck  his  head. 

He  has  further  found  (a)  that  the  de- 
ceased was  under  influence  of  drink;  (6) 
that  the  slipping  off  the  ladder  was  a  risk 
incidental  to  his  employment;  (c)  that  his 
accident  may  or  may  not  have  been  due  to 
his  intoxicated  condition;  {d)  that  if  he 
had  to  decide  he  should  say  that  it  was  due 
to  it;  and,  following  the  authority  of  tho 
case  of  Frazer  v.  Riddell  [1914]  W.  C.  & 
Ins.  Rep.  125,  7  B.  W.  C.  C.  841,  he  has  held 
that  though  due  to  the  serious  and  wilful 
misconduct  of  the  deceased  it  was  none  the 
less  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  he  has  made 
an  award  in  favour  of  the  applicant. 

I  think  his  conclusions  of  fact  cannot  be 
disturbed. 

A  point  was  taken  for  the  employers  that 
the  man  was  not  acting  within  his  employ- 
ment because  he  ought  to  have  been  doing 
some  other  part  of  his  work  first.  I  see 
nothing  in  this  point.  The  work  which  he 
was  engaged  in  was  part  of  his  work,  per- 
l^aps  taken  out  of  due  order.  The  accident 
therefore  occurred  in  the  course  of  the  de- 
ceased's employment.  I  think  also  that  the 
county  court  judge  was  right  in  holding 
"that  it  arose  out  of  his  employment. 


There  was  an  element  of  risk  in  the  task 
on  which  the  deceased  was  engaged.  It  was 
a  job  in  which  a  careless  man  might  meet 
with  an  accident,  might  slip  and  fall,  and 
his  drunkenness  made  him  careless. 

The  case  is,  as  the  county  court  judge 
thought,  indistinguishable  from  Frazer  v. 
Riddell  [1914]  W.  C.  A  Ins.  Rep.  125,  7  B. 
W.  C.  C.  841,  where  an  intoxicated  driver 
slipped  and  fell  from  the  footplate  of  a  trac- 
tion engine.  In  the  argument  before  us  this 
case  was  fully  discussed,  as  were  [111]  the 
following:  Renfrew  v.  M'Crae  [1914]  W. 
C  &  Ins.  Rep.  195,  7  B.  W.  C.  C.  898;  Mur- 
phy V.  Cooney  [1914]  W.  C.  &  Ins.  Rep.  44; 
7  B.  W.  C.  C.  962 ;  Frith  v.  Steamship  Louisi- 
anian [1912]  2  K.  B.  155;  Nash  v.  Steamship 
Rangatira  [1014]  3  K.  B.  978.  In  these  last 
four  cases  the  decisions  were  against  the 
applicants. 

Renfrew  v.  M'Crae  [1914]  W.  C.  A  Ins. 
Rep.  195,  7  B.  W.  0.  C.  898,  is,  as  is  Frazer 
V.  Riddell  [1914]  W.  C.  &  Ins.  Rep.  125, 
7  B.  W.  C.  C.  841,  a  decision  of  the  Court  of 
Session,  and  is  a  later  decision.  The  Court 
in  deciding  against  the  applicant  distin- 
guished the  two  cases,  and  I  think  rightly. 
The  element  of  intoxication  is  common  to 
the  two;  but  in  the  latter  case  it  was  un- 
important. The  deceased,  a  commercial 
traveller,  might  have  had  business  in  the 
town  of  Beith  and  said  he  was  going  to 
do  business  there;  but  there  was  no  evi- 
dence that  he  did  any.  He  may  have  gone 
there  merely  for  a  jaunt  with  his  fellow 
traveller  in  the  dogcart  which  the  latter  had 
hired.  Even  if  he  did  go  there  on  business 
and  was  returning  thence  to  his  home  by 
train,  the  accident  of  his  slipping  off  the  plat- 
form on  to  the  rails  (if  he  did  slip  off)  was 
not  one  to  which  his  employment  particular- 
ly exposed  him.  He  was  at  best  like  the  serv- 
ant going  to  the  post  in  Sheldon  v.  Needham 
[1914]  7  B.  W.  C.  C.  471. 

In  Murphy  v.  Cooney  [1914]  W.  C.  A  Ins. 
Rep.  44,  7  B.  W.  c'  C.  962,  the  drunken 
mate  of  a  ship  was  ordered  away  from  the 
wheel  and  it  may  be  off  the  bridge  by  the 
master.  As  the  Court  of  Appeal  in  Ireland 
viewed  the  facts  it  was  not  proved  that  he 
met  with  his  accident  in  obeying  this  order. 
Tlie  Court  thought  it  consistent  with  the 
facts  that  after  leaving  the  wheel  as  ordered 
he  just  stood  about  and  Anally  fell  or  rolled 
off  the  bridge  on  to  the  deck  and  got  killed; 
and  so  the  decision  was  against  the  applicant. 
The  judgments  seem  to  imply  that  if  the  man 
had  got  killed  while  descending  the  ladder 
from  the  bridge  in  obedience  to  an  order  the 
applicant  would  have  recovered,  even  though 
the  accident  was  due  to  drunken  carelessness. 

In  Frith  v.  Steamship  Louisianian  [1912] 
2  K.  B.  155,  a  drunken  sailor  who  having 
just  managed  to  ^ei  on  board  had  fallen  on 
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to  the  deck  and  then  attempted  clumsily  to 
rise  and  fallen  backwards  [112]  overboard 
was  held  not  to  have  met  with  an  injury 
arising  out  of  his  employment,  because  he 
was  not  employing  himself  on  any  part  of 
the  ship's  work.  But  the  Master  of  the  Rolls 
said  that  if  he  had  been  ordered  aloft  and 
had  fallen  through  drunken  carelessness  the 
case  might  have  been  different.  The  sup- 
posed case  is  exactly  the  present  case. 

Xash  y.  Steamship  Rangatira  [1914]  3  K. 
B.  078,  is  perhaps  more  difficult.  But  in 
socking  to  deduce  a  principle  of  law  from  a 
judgment  which  the  Court  has  rendered  upon 
certain  facts,  I  must  take  the  facts  aa  they 
appeared  to  that  Court  and  not  as  they 
may  possibly  appear  to  me. 

In  Xash's  Case  [1914]  3  K.  B.  978,  the 
majority  of  the  Court  thought  that  the 
accident  did  not  arise  out  of  the  man's 
attempting  to  fulfil  his  employment  or 
arrive  at  his  place  of  employment,  and  there- 
fore dismissed  the  application.  Pickford, 
L.  J.  took  a  different  view  and  would  have 
granted  it.  On  the  view  which  the  majority 
took  Nash's  Case  [1914]  3  K.  B.  978,  is  not 
this  case. 

On  the  whole  none  of  the  four  cases  relied 
upon  for  the  employers  are  authorities  for 
deciding  the  present  case,  while  on  the  other 
hand  Frazer  v.  Riddell  [1914]  W.  C.  &  Ins. 
Rep.  125;  7  B.  W.  C.  C.  841,  is  in  point  and 
is,  I  think,  sound  and  right. 

I  think  this  appeal  should  be  dismissed. 

Appeal  dismissed. 
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Introductory. 

It  is  the  purpose  of  the  present  note  to 
review  the  recent  cases  dealing  with  the  ques- 
tion whether  the  into.vicatiou  of  an  employee 
will  preclude  him  from  claiming  the  benefit 
of  a  workmen's  compensation  act.  For  a 
discussion  of  the  earlier  cases  see  the  note  to 
Xekoosa-Edwards  Paper  Co.  v.  Industrial 
Commission,  Ann.  Cas.  1915B  995. 

In  OeneraU 

Under  the  English  compensation  act  seri- 
ous and  wilful  misconduct  does  not  bar  the 
right  to  compensation  for  an  injury  result- 
ing   in    death    or    serious    and    permanent 


disablement.  Accordingly,  if  an  injury  so 
resulting  arises  out  of  and  in  tlie  course  of 
the  employment,  the  fact  that  the  intoxica- 
tion of  the  workman  is  the  proximate  cause 
of  the  injury  will  not  prevent  the  award  of 
compensation.  See  the  reported  case.  But  it 
has  been  held  that  where  the  workman  was 
by  reason  of  his  intoxication  not  engaged  in 
his  employment  and  sustained  the  injury  sole- 
ly by  reason  of  his  intoxication  the  fact  that 
he  was  at  the  time  or  about  the  place  of  em- 
ployment would  not  warrant  an  award. 
Nash  y.  Rangatira  [1914]  3  K.  B.  978, 
[1914]  W.  C.  &  Ins.  Rep.  490.  In  that  case 
employers  appealed  from  an  award  in  favor 
of  the  dependents  of  a  sailor  who  met  with 
his  death  by  falling  from  a  gangway  when 
going  on  board  his  ship.  The  gangway  was 
well  constructed  and  lighted.  An  eyewitness 
to  the  accident  testified  that  he  saw  the 
sailor  coming  along  the  quay,  walking  tm- 
steadily  and  staggering;  that  he  got  to  th^ 
gangway  and  began  to  mount  it,  holding  on 
to  the  ropes  on  either  side,  but  when  part 
of  the  way  up  he  let  go  one  of  the  ropes, 
twisted  suddenly  and  fell  down  on  the  quay 
resulting  in  his  death.  The  court  in  al- 
lowing the  appeal  followed  the  ruling  in 
Frith  V.  Steamship  Louisianian  [1912]  2  K. 
B.  (Eng.)  155,  81  L.  J.  K.  B.  701,  and  said 
per  Cozens-Hardy,  M.  R. :  "The  county  court 
judge  finds  as  a  fact  that  he  was  very  drunk. 
I  say  that  he  found  that  the  man  was  very 
drunk  because  his  language  is  strong  on  that 
point.  The  witness  Jenkins,  who  was  the 
quartermaster,  said,  and  he  satisfied  the 
county  court  judge,  that  the  man  was  more 
or  less  drunk  and  that  the  accident  was  due 
to  that  fact.  The  county  court  judge  says 
in  the  course  of  his  judgment  that  'Nash 
was  at  least  so  much  under  the  influence  of 
drink  that  he  was  unsteady  on  his  feet  and 
had  not  such  control  over  his  movements  as 
a  sober  man  would  have  had.  Further,  I 
think  that  the  right  inference  from  Jenkins* 
evidence  is  that  in  all  probability  the  acci- 
dent would  not  have  happened  but  for  Nash 
being  under  the  influence  of  drink,  and  in 
that  sense  the  accident  was  due  to  that  fact* 
Again,  lower  down  he  says,  *I  find  therefore 
as  a  fact  that  the  accident  and  the  death 
which  resulted  from  it  would  not  have  hap- 
pened but  for  the  fact  that  Nash  was  under 
the  influence  of  drink;*  and  subsequently  he 
expresses  his  opinion  that  'drunkenness  was 
the  primary  and  effective  cause  of  this 
accident;'  and  I  think  he  repeats  the 
same  thing  again  further  on  in  his  judgment 
But  the  county  court  judge  further  says  that 
the  accident  was  due  to  two  concurrent  causes. 
Ho  says  that,  drunk  as  the  man  was  and  un- 
able to  walk  steadily  and  like  a  reasonable 

• 

man,  there  was  a  special  peril  incident  to 
his  employment  as  a  sailor,  and  that  bat 
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for  the  fact  that  the  sailor  was  on  the  gang- 
way, which  is  part  of  the  ship  for  the  pur- 
poses of  the  Workmen's  Compensation  Act, 
1006,  the  accident  would  not  have  happened. 
Therefore  he  holds   that,  while  drunkenness 
was  primarily  and  effectively  the  cause  of  the 
accident,  there  was  a  concurrent  cause,  namely, 
that  he  was  on  the  ship  with  an  extra  peril  at- 
tached to  it.    Is  that  right?    With  great  re- 
spect to  the  learned  judge,  I  do  not  think  it 
is.     This  is  not  a  case  in  which  the  section 
of  the  act  as  to  serious  and  wilful  misconduct 
can  be  relied  on.    It  was  admitted  by  counsel 
for  the  respondents  that  this  was  so,  and  he 
only   sought  to   refer   to  that   provision   by 
way  of  analogy  and  to  show  that  there  may 
be  cases  where  a  workman  or  his  dependents 
may  claim  compensation  in  respect  of  injury 
by  accident  although  the  accident  does  not 
arise  solely  from  the  employment,  but  is  also 
due  to  wilful  misconduct  on  the  part  of  the 
workman.    In  my  view,  it  would  be  wrong  to 
take  that  exceptional  section,  which  it  is  dif- 
ficult to  justify  logically,  as  throwing  light 
on  the  scheme  and  policy  of  the  act.    This  is 
not  a  case  where  the  accident  happened  to  the 
man  through  his  wilfully  doing  in  a  wrong 
manner  something  which  it  was  his  duty  to 
do,  but  the  man's  drunkenness  was  primarily 
the  cause  of  the  accident,  and  it  would  not 
be  right  to  hold  that  the  accident  was  one 
coming  under  the  act.     I  do  not  wish  to  re- 
peat   what    I    said    in    Frith    v.    Steamship 
Louisianian  but  there  is  not  one  word  of  my 
judgment  that  I   wish   to   modify   or   alter 
That    was    the    case    of   a    sailor    who    had 
gone    ashore    without    leave    and    was    still 
nil  shore  when  his  ship  was  about  to  start. 
He  was  in  a  hopeless  state  of  drunkenness 
and    was    brought    along    the    shore    by    a 
negro  and  pitched  like  a  sack  on  to  the  ves- 
sel.   The  vessel  was  just  starting,  and  when 
it  had  only  gone   a  few  yards,   and  before 
the  ship's  rail  had  been  replaced  after  taking 
in  the  gangway,  the  man  got  up,  so  drunk 
that  he  could  scarcely  stand,  and  then  fell 
down  and  rolled  off  the  ship  through  the  open 
space  and  was  drowned.     We  held  that  the 
accident  had  been  occasioned  by  and  was  due 
to  the  man's  hopeless  drunkenness,  and  that, 
although   the  accident  occurred  through  his 
being  on   the  ship  in  that  state  and   being 
exposed  to  an  extra  risk  through  the  rail  not 
being  in  its  place,  yet  the  accident  was  not 
brcmojht  within  the  act.    I  should  personally 
greatly  regret  if  any  other  view  were  taken. 
To  eay  that  if  a  drunken  man  went  in  the 
course  of  his  employment  to  a  place  where 
there  was  dangerous  machinery  or  some  other 
risk  of  that  kind,  and  put  his  hands  in  the 
machinery  owing  to  his  drunken  state,  that 
Would  be  an  accident  arising  out  of  his  employ- 
ment, would  be  to  my  mind  very  shocking. 
I  do  not  wish  to  refer  to  my  own  judgment  in 


Frith  V.  Steamship  Louisianian,  but  Lord 
Justice  Fletcher  Moulton  put  the  matter  very 
clearly  in  his  judgment.  There  the  learned 
county  court  judge  had  held  that  the  accident 
arose  out  of  the  sailor's  employment  and 
awarded  compensation,  and  Lord  Justice 
Fletcher  Moulton  said :  The  learned  judge  ap- 
pears to  have  thought  that  if  the  sailor  was 
on  the  ship  anything  that  happened  by  reason 
of  his  being  there  would  bring  him  within 
the  purview  of  the  act.  That  is  not  so.  The 
accident  must  arise  out  of  his  employment. 
In  my  opinion  this  accident  had  nothing 
whatever  to  do  with  the  employment  except 
that  it  occurred  more  or  less  in  the  place  of 
employment,  that  is  on  board  the  ship.'  The 
case  reminds  me  of  Dr.  Johnson's  definition 
of  a  ship  as  a  prison  with  an  extra  chance 
of  being  drowned;  but  in  view  of  the  finding 
that  the  effective  cause  of  the  accident  was 
drunkenness,  it  would  be  wrong- to  say  that 
this  case  can  be  distinguished  from  the  prin- 
ciple laid  down  in  Frith  v.  Steamship  Louisi- 
anian. I  hold  therefore  that  this  appeal  ought 
to  be  allowed  on  the  ground  that  the  sailor's 
death  was  not  due  to  an  accident  arising  out 
of  his  employment."  And  see  Murphy  v. 
Cooney  [1914]  2  Ir.  R.  76,  W.  C.  A  Ins.  Rep. 
44. 

The  degree  of  drunkenness  makes  no  dif- 
ference once  it  has  been  found  that  such 
drunkenness  was  the  sole  cause  of  the  death. 
Nash  v.  Steamship  Rangatira  [1914]  3  K. 
B.  (Eng.)  978.  [1914]  W.  C  A  Ins.  Rep. 
490 

In  several  American  cases  the  effect  of  the 
intoxication  of  an  employee  has  been  con- 
sidered with  respect  to  his  relation  to  the 
employment,  without  reference  being  made 
to  the  question  of  wilful  misconduct.  Thus 
in  Berg  v.  St.  Lakes  Dredge,  etc.  Co.  173  App. 
Div.  82,  168  N.  Y.  S.  718,  it  appeared  that 
an  employee  who  lived  on  a  dredge  went 
ashore  for  his  own  purpose,  became,  in  the 
language  of  a  witness  "staggering  drunk," 
and  on  his  attempt  to  return,  fell  from  a 
dock  and  was  drowned.  It  was  held  that 
compensation  could  not  be  recovered,  since 
the  accident  did  not  arise  out  of  and  in  the 
course  of  his  employment.  The  court  said, 
however:  "If  he  had  fallen  overboard  from 
the  boat  which  was  conveying  him  from  the 
dock  to  the  dredge  a  different  question  would 
be  presented."  In  Kiernan  v.  Friestedt  Un- 
derpinning Co.  171  App.  Div.  639, 167  N.  Y.  S. 
000,  wherein  it  appeared  that  an  employee 
reported  for  work  and  was  informed  by  the 
superintendent  that  he  need  not  work  be- 
cause he  was  intoxicated  and  therefore  not 
in  a  fit  condition  to  engage  in  a  hazardous 
kind  of  work  which  he  had  been  doing,  where- 
upon the  employee  started  to  leave  and  fell 
receiving  the  injuries  complained  of,  it  was 
held  that  he  was  entitled  to  the  benefit  of 


688 


CIX£  THIS  VOL.  ANN.  CAS.  1918B. 


.  the  act.    Compare  Matter  of  Pope,  177  App. 
Div.  69,  163  N.  Y.  S.  655. 

However,  in  one  case  the  view  has  ap- 
parently been  taken  that  there  could  be  no 
recovery  of  compensation  for  an  injury  of 
which  the  intoxication  of  the  employee  was 
the  proximate  cause.  See  Hunter  v.  Col- 
fax Consol.  Coal  Co.  175  la.  334,  Ann.  Cas. 
1917E  839,  167  N.  W.  145,  L.R.A.1917D  51, 
amending  opinion  175  la.  245,  Ann.  Cas. 
1917E  803,  154  N.  W.  1037,  L.R.A.1917D  15. 

The  causal  connection  between  the  intoxi- 
cation and  the  injury  has  been  held  to  be  a 
^{ue^tion  of  ^act.  Napoleon  v.  McCullough, 
89  N.  eT.  L.  716,  99  Atl.  385,  wherein  there 
was  conflicting  testimony  as  to  the  condition 
of  the  workman  before  the  accident.  The  only 
eyewitness  to  the  happening  of  the  accident 
testified  that  the  workman  appeared  to  him 
to  be  all  right  and  that  a  jounce  of  the  wagon 
(which  he  was  employed  to  drive)  threw 
him  into  the  street.  The  court  in  affirming 
an  award  under  the  compensation  act  said: 
"This  being  the  state  of  the  evidence,  the 
trial  judge  was  warranted  in  making  the 
finding  that  he  did.  He  was  under  no  legal 
duty  to  make  an  express  finding  negativing 
the  assertion  on  the  prosecutor  that  the  de- 
ceased was  intoxicated  at  the  time  he  re- 
ceived his  injuries  and  that  such  intoxica- 
tion proximately  caused  his  injuries  and 
death.  Such  a  negative  finding  was  necessa- 
rily included  in,  and  will  be  presumed  from, 
the  finding  of  the  trial  judge  that  the  acci- 
dent arose  out  of  and  in  the  course  of  the 
employment  of  the  deceased." 

It  was  held  in  Ramlow  v.  Moon  Lake  Ice 
Co.  192  Mich.  605,  158  N.  W.  1027,  L.R.A. 
1916F  955,  that  the  fact  that  the  system  of 
an  employee  had  been  so  weakened  by  his 
intemperate  habit,  that  after  he  had  sus- 
tained injuries  in  the  course  of  his  employ- 
ment he  sufiTered  an  attack  of  delirium  tre- 
mens and  died  on  the  following  day,  did  not 
shift  the  proximate  cause  of  death  from  his 
injury  to  his  inteiftperate  habit.  And  see  Sul- 
livan V.  Industrial  Engineering  Co.  173  App. 
Div.  65,  158  N.  Y.  S.  970. 

In  Von  Ette's  Case,  223  Mass.  56,  111  N. 
E.  696,  L.R.A.1916D  641,  it  was  said  obiter, 
that  if  a  workman's  fall  from  a  roof  was  due 
to  a  condition  of  intoxication  no  recovery 
could  be  had  under  the  act. 

Express  Statutory  Provision. 

By  the  Maryland  act  it  is  specifically 
provided  by  section  45,  that  "notwithstand- 
ing anything  hereinbefore  or  hereinafter  con- 
tained, no  employee  or  dependent  of  any 
employee  shall  be  entitled  to  receive  any  com- 
pensation or  benefits  under  this  act,  on  ac- 
count of  any  injury  to  or  death  of  an  employee 
caused    by    self-inflicted    injury,    the    wilful 


misconduct  or  the  intoxication  of  such  em- 
'  ployee.'*  Section  61  provides  as  follows: 
*'In  any  proceeding  for  the  enforcement  of  a 
claim  for  compensation  under  this  act,  it 
shall  be  presumed  in  the  absence  of  substan- 
tial evidence  to  the  contrary  .  .  .  (d)  that 
the  injury  did  not  result  solely  from  the 
intoxication  of  the  injured  employee  while 
on  duty."  In  American  Ice  Co.  v.  Fitzhugh, 
128  Md.  382,  97  Atl.  999,  wherein  it  appeared 
that  the  driver  of  an  ice  and  coal  wagon 
fell  or  was  thrown  from  the  wagon  and  wa^ 
killed,  it  was  held  that  the  fact  that  hi:^ 
drunken  condition  was  a  contributing  cause 
of  the  accident  would  not  defeat  recovery  un- 

• 

der  the  act.     The  court  said:     "The  appel- 
lant's first  prayer  asserted  its  right  to  a  ver- 
dict if  the  jury  found  that  Seymour  Fitzhugh 
was  intoxicated  at  the  time  of  his  death  and 
that  such  intoxication  contributed  to  his  death. 
The  defendant's  second  prayer  asked  for  the 
instruction  that,  if  the  jury  found  that  Sey- 
mour Fitzhugh  was  intoxicated  while  on  duty 
and   that  his   death   directly   resulted  from 
such  intoxication,  then  their  verdict  should 
be  for  the  appellant.     By  its  third  prayer 
the  jury  were  instructed  that  if  they  found 
that   Seymour  Fitzhugh  was   intoxicated  at 
the  time  of  the  accident  referred  to  and  that 
his  death  directly  resulted  from  such  intox- 
ication, and  if  the  jury  further  believed  from 
the  evidence  that  the  accident  would  not  have 
happened  if  the  deceased  had  not  been  intoxi- 
cated, than  their  verdict  should  be  for  the 
appellant.     These  prayers  ignore  the  provi- 
sion of  the  act  which  disentitles  the  employee 
to    recover    only    where    intoxication    is  the 
sole   cause   of   the   injury   which   results  in 
death.     The  prayers  properly  present  the  de- 
fense  of   contributory   negligence   applicable 
to  ordinary  cases  of  negligence;  but  the  act 
in  question  was  designed  to  abolish  the  de- 
fense   of    contributory    negligence    in    cases 
falling  within  its  provisions,  and  it  is  only 
where  intoxication  is  the  sole  cause,  and  not 
the   contributing  cause  of   the   injury,  that 
it  can  be  relied  on  as  a  defense  to  the  claim 
of  the  employee  or  his  dependents.    In  other 
words,  under  the  terms  of  the  act,  the  injury 
for   which   compensation   is  sought  must  be 
due  exclusively  or  entirely  to  the  intoxication 
of  the  employee  in  order  to  constitute  a  de- 
fense to  the  claim.     Subsection  7  of  section 
61   declares  that  *death,'  referred  to  as  the 
banis  of  compensation  under. this  act,  means 
'only  death  resulting  from  such  injury,'  and 
wlitre  the  injury,  which  results  in  the  death 
of  the  employee,  results  solely  from  intoxi- 
cation,  the   dependents   are   not   entitled  to 
compensation." 

The  workmen's  compensation  act  of  Rhode 
Island  expressly  provides  that  "no  compen- 
sation shall  be  allowed  for  the  injury  or 
death   of   an   employee   where   it   is  proved 
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that  his  injury  oi;  death     .     .     •     resulted 
from  his  intoxication,  while  on  duty."     In 
Collins  V.  Cole   (R.  I.)    99  Atl.  830,  it  ap- 
peared that  an  employee  was  engaged  as  a 
night  watchman  and  deck  hand  on  a  dredge, 
and  as  part  of  his  duty  he  was  to  take  mem- 
bers of  the  crew  to  and  from  the  shore  on  a 
large  yawl  belonging  to  the  dredge.    On  the 
night  of   the   accident  he   returned   to   the 
dredge   in   a   drunken   condition,   and  there 
drank  more  whisky.     He   was   then    heard 
talking  about  going  back  to  shore  for  more 
drink,  and  shortly  afterwards  there  was  a 
yell,  whereupon  the  other  deck  hands  who 
had  retired  for  the  night  rushed  out  on  the 
deck  and  found  the  watchman  standing  up 
in  a  small  skiff  which  did  not  belong  to  the 
dredge    and     which     immediately     capsized 
whereby  he  was  drowned.     In  dismissing  a 
petition  by  his  widow  for  compensation  the 
court  said:     ''The  petitioner  argues  that,  in 
order  to  defeat  the  petition,  the  respondent 
mtLst  prove  that  the  death   resulted  solely 
and  exclusively  from  intoxication  while  on 
duty.    If  the  petitioner  means  by  that  that 
the  respondent  must  exclude  every  possibility 
that  death    might   have   resulted   otherwise 
than    from    intoxication,    we    cannot    agree 
with  her.     If  Collins  was  in  an  intoxicated 
condition,  that  is,  a  condition  in  which  he 
would  be  unable  to  look  out  for  his  own  safe- 
ty with  that  degree  of  care  which  a  person 
would  otherwise  naturally  exercise,  and  that, 
while  80  influenced,  he  did  something  which 
a  person  in  a  normal  condition  would  not  be 
likely  to  attempt  and  which  brought  about 
the  accident,  the  trial  court  would  be  war- 
ranted in  finding  that  the  accident  resulted 
from  the  condition  into  which  he  had  volunta- 
rily brought  himself.    We  do  not  think  that 
the  statute   requires   that   every   possibility 
«hould  be  excluded  before  the  evidence  be- 
comes sufficient  to  support  the  finding  that 
the  result  was  due  to  intoxication.    We  think 
that  the  intoxicated  condition  of  the  decedent 
is  fully  substantiated  by  the  evidence,  and 
that   his    reckless    and    unnecessary    act    in 
going  into  and  standing  up  in  a  small  boat, 
easily  capsizable,  was  a  dangerous  act  which 
vould  be  apparent  to -any  sober  person.    The 
very  fact   that  he   elected   to  make  use   of 
this  small  boat,  instead  of  the  larger  yawl, 
*hich  was  lying  close  to  it  and  was  equally 
available,  is  further  evidence  of  his  condi- 
tion and  of  his  inability  therefrom  to  prop- 
erly care  for  himself.     The  trial  court  hav- 
ing denied  the  petitioner  compensation,  and 
^ch  decision  being  in  our  opinion  supported 
^y  substantial    testimony,    the    petitioner's 
appeal  is  dismissed,  and  the  decree  of  the  su- 
perior court  dismissing  the  petition  is  af- 
firmed." 


Ann.  Cas.  191 8B. 
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MISSOURI    VALLEY    BBIOGS    AND 
IRON  COMPANY. 

Kansas  Supreme  Court — July  28,  1916. 

90  Kan,  353,  799;  150  Pac.  832. 


I      Compensation      Acts      ^ 
Lnn&p  Snm  Award  —  Review. 

An  appeal  from  a  judgment  rendered  under 
the  workmen's  compensation  act,  awarding 
compensation  in  a  lump  sum  to  a  dependent 
upon  a  workman  whose  death  resulted  from 
personal  injuries  sustained  in  a  hazardous 
employment,  dismissed  for  want  of  merit. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Barton  county : 
Banta,  Judge. 

Action  by  Ellen  McCracken,  plaintiff, 
against  Missouri  Valley  Bridge  and  Iron  Com- 
pany, defendant.  Judgment  for  plaintiff.  De- 
fendant appeals.  The  facts  are  stated  in  the 
opinion.    Dibicissed. 

R.  A,  Campbell  for  appellant. 

F.  y.  Rusnell  and  R.  C.  Russell  for  appellee- 

[364]  BuBCH,  J. — The  action  -was  one  for 
compensation  under  the  act  to  provide  com- 
pensation for  workmen  injured  in  certain 
hazardous  industries.  (Laws  1911,  ch.  218; 
Laws  1913,  ch.  216.)  The  plaintiff  recovered 
and  the  defendant  appeals. 

In  December,  1914,  the  defendant  was  en- 
gaged in  building  a  bridge  across  the  Arkan- 
sas river  near  Nettleton  in  Edwards  county. 
On  December  11  the  defendant  employed 
Qeorge  McKinley  McCracken  as  a  common 
laborers  to  assist  in  building  the  bridge.  On 
December  29  the  workman  sustained  personal 
injuries  in  the  course  of  his  employment 
which  resulted  in  immediate  death.  His 
wages  were  twenty-five  cents  per  hour,  eight 
hours  constituting  a  day,  and  the  time  which 
he  actually  work  amounted  to  one  hundred 
and  twelve  hours.  He  had  previously  been 
employed  by  the  defendant  at  various  times 
and  places  but  an  interval  of  about  a  year 
had  elapsed  since  the  last  employment.  The 
workman  died  intestate,  leaving  no  surviving 
widow  or  children  and  leaving  as  his  sole  heir 
at  law  his  mother,  Ellen  McCracken,  who 
is  the  plaintiff.  At  the  time  of  the  death 
of  her  son  the  plaintiff  resided  in  the  city  of 
Great  Bend  where  she  has  lived  for  a  num- 
ber of  years.  She  was  wholly  dependent  upon 
her  son's  earnings  for  her  support.  She  is  a 
widow  about  sixty-two  years  of  age,  entirely 
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destitute,  \7itI10ut  resources  or  income  of  her 
own,  and  physically  unable  to  earn  her  own 
living.  The  son  left  n6  other  person  or  per- 
sons dependent  upon  him  either  wholly  or  in 
part. 

At  the  time  of  his  death  the  workman  and 
the  defendant  were  subject  to  the  provisions 
of  the  workmen's  compensation  act.  The 
plaintiff  complied  with  all  the  requirements 
of  the  statute  on  her  part  and  the  court  ren- 
dered judgment  in  her  favor  for  the  lump  sum 
of  $1872. 

It  is  said  the  judgment  should  have  been 
for  $624,  or  fifty -two  times  the  workman's 
average  weekly  earnings  during  his  employ- 
ment by  the  defendant.  The  statute  reads  as 
follows : 

*'Sbc.  5.  That  section  11  of  chapter  218 
of  the  Session  Laws  of  1911,  be  and  the  same 
is  hereby  amended  to  read  as  follows:  Sec- 
tion 11.  Amount  of  Compensation.  The 
amount  of  compensation  under  this  act  shall 
be:  (a)  Where  death  results  from  injury: 
(1)  If  the  workman  leaves  any  dependents 
wholly  dependent  upon  his  earnings,  an 
amount  [355]  equal  to  three  times  his  earn- 
ings for  the  preceding  year  but  not  exceeding 
thirty-six  hunderd  dollars  and  not  less  than 
twelve  hundred  dollars,  provided,  such  earn- 
ings shall  be  computed  upon  the  basis  of  the 
scale  which  he  received  or  would  have  been 
entitled  to  receive  had  be  been  at  work,  during 
the  thirty  days  next  preceeding  the  acident; 
and,  if  the  period  of  the  workman's  employ- 
ment by  the  said  employer  had  been  less  than 
one  year,  then  the  amount  of  his  earnings 
during  the  said  year  shall  be  deemed  to  be 
fifty-two  times  his  average  weekly  earnings 
during  the  period  of  his  actual  employment 
under  said  employer;  provided,  that  the 
amount  of  any  payments  made  under  this  act 
and  any  lump  sum  paid  hereunder  for  sucli 
injury  from  which  death  may  thereafter  re- 
sult shall  be  deducted  from  such  sum;  and 
provided,  however,  that  if  the  workman  does 
not  leave  any  dependents,  citizens  of  and  re- 
siding at  the  time  of  the  accident  in  the  Unit- 
ed States  or  the  Dominion  of  Canada,  the 
amount  of  compensation  shall  not  exceed  in 
any  case  seven  hundred  and  fifty  dollars." 
(Laws  1913,  ch.  216,  §  6.) 

It  will  be  observed  that  the  amount  of  com- 
pensation is  three  times  the  workman's  earn- 
ings for  a  year.  Anticipating  that  difficulty 
might  be  encountered  in  computing  earnings 
for  a  year  the  legislature  provided  a  rule 
*  «vhich  applies  to  the  facts  of  the  present  case. 
The  period  of  the  workman's  employment 
with  the  defendant  was  less  than  a  year,  in 
fact  less  than  a  month  within  the  year  pre- 
ceding his  death.  Therefore  the  amount  of 
his  earnings  for  a  year  were  deemed  to  be 
fifty -two  times  his  average  weekly  earnings 
during  the  period  he  was  in  the  defendant's 


service.  His  average  weekly  earnings  were 
twelve  dollars.  Fifty-two  times  this  amount 
are  $624,  earnings  for  a  year.  Three  times 
this  sum  are  $1872,  the  amount  of  compensa- 
tion and  the  amount  of  the  judgment. 

It  is  said  that  judgment  should  not  have 
been  rendered  in  a  lump  sum  but  that  the 
plaintiff  should  have  been  awarded  periodical 
payments  according  to  her  necessities  so  tliat 
in  case  of  her  death  any  unpaid  balance 
would  be  saved  to  the  defendant. 

The  statute  leaves  the  character  of  the 
judgment  to  the  discretion  of  the  trial  court. 

**The  judgment  in  the  action,  if  in  favor 
of  the  plaintiff,  shall  be  for  a  lump  sum 
equal  to  the  amount  of  the  payments  then 
due  and  prospectively  due  under  this  act,  with 
interest  on  the  payments  overdue,  or,  in  the 
discretion  of  the  trial  judge,  for  periodical 
payments  as  in  an  award."  (Laws  1911,  ch. 
218,  §  36.) 

The  court  has  frequently  expressed  itselt 
on  this  subject.  The  question  usually  arisen 
in  cases  involving  incapacity  of  a  [356]  work- 
man. In  the  very  recent  case  of  Roberts  v. 
Charles  Wolff  Packing  Co.  95  Kan.  723,  149 
Pac.  413,  it  was  said: 

"The  theory  of  the  legislature  manifestly 
was  that  cases  would  arise  in  which  the  con- 
dition of  the  employee  would  be  so  marked 
that  there  would  be  littio  reason  to  anticipate 
improvement  in  earning  capacity  and  that  the 
circumstances  would  be  such  as  would  war- 
rant the  court  in  giving  judgment  for  a  lump 
sum  available  at  once  rather  than  for  period- 
ical payments  as  in  an  award.  The  kind  of 
judgment  that  is  to  be  rendered  was  left  to 
the  discretion  of  the  trial  court.  The  question 
now  contended  for  was  presented  in  Gorrell  t. 
Battelle,  93  Kan.  370,  144  Pac.  244.  It  was 
there  insisted  that  the  theory  of  the  act  was 
that  compensation  should  cease  and  payments 
should  end  when  incapacity  ceased  and  the 
case  should  be  left  open  so  that  employers 
might  obtain  modification  of  the  pajonents 
as  the  condition  of  the  employee  should  im- 
prove. The  answer  to  that  contention  was 
that : 

"  The  workmen's  compensation  act  confers 
express  power  upon  the  trial  court  to  render 
judgment  in  a  lump  sum  instead  of  making 
an  award  of  periodical  payments.  In  every 
case  the  trial  court  must  exercise  its  judg- 
ment and  discretion  as  to  the  best  method 
of  making  compensation  in  the  light  of  all  the 
facts,  and  the  result  will  not  be  disturl>ed  on 
appeal  except  for  an  abuse  of  the  power.' 
(Syl.  H  6.) 

"In  the  more  recent  case  of  Cain  v.  National 
Zinc  Co.  94  Kan.  679,  146  Pac.  1165,  it  was 
held  that: 

"'Whether  the  judgment  in  such  a  case 
shall  be  for  a  lump  sum,  or  for  periodical 
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payments,  is  expressly  left  to  the  discretion 
of  the  trial  court.'     (p.  680.) 

**In  arriving  at  its  judgment  the  court  con- 
siders the  testimony  as  to  the  nature  of  the 
injury,  its  effect  on  the  earning  capacity,  the 
dmation  of  the  incapacity  and  the  likelihood 
of  cure  or  improvement,  and  from  all  perti- 
nent facts  brought  to  its  attention  it  deter- 
nuDCs  whether  the  judgment  shall  be  for  pe- 
riodical payments  or  for  a  lump  sum  on 
which  payment  may  be  enforced  at  once." 
(p  728.) 

The  statute  gives  precisely  the  same  power 
to  the  trial  court  in  cases  instituted  by  per- 
sons dependent  upon  a  workman  whose  death 
results  from  an  injury. 

In  many  instances  the  position  of  the  trial 
court  is  a  difficult  one.  In  the  case  of  Gorrell 
T.  Battelle,  93  Kan.  370,  144  Pac.  244,  the 
solution  of  the  problem  of  how  long  incapacity 
to  earn  wages  will  continue  was  discussed. 
Because  the  court  exercises  discretionary  pow- 
er in  a  matter  peculiarly  for  its  consideration 
its  action  is  practically  final.  Consequently 
it  is  to  be  expected  that  district  courts  will 
act  cautiously  and  candidly  and  not  render 
hunp-sum  judgments  for  any  other  reason 
than  that  the  welfare  of  the  parties  requires 
H,  Whenever  [357]  such  a  judgment  ap- 
pears to  be  best  under  all  the  circumstances 
there  should  be  no  hesitation  in  pronouncing 

it. 

In  this  case  there  is  no  possible  hope  for 
improvement  like  restoration  of  earning  ca- 
pacity to  an  injured  workman.  The  son  is 
dead. 

The  mother  was  entirely  dependent  upon 
bis  earnings  for  her  own  continued  existence 
independent  of  charity.  She  is  utterly  desti- 
tute. She  haa  no  income  or  sources  of  income 
of  her  own.  She  is  physically  unable  to  earn 
her  own  living,  and  she  is  sixty-two  years  old. 
The  statute  gave  her  $1872.  With  this  sum 
she  must  establish  herself  according  to  her 
helpleesness  and  then  employ  the  remainder 
flo  that  may  last  to  the  end  of  her  days,  for 
she  will  never  have  any  more.  It  does  not 
take  a  financier  to  understand  how  little  she 
has,  nor  a  sentimentalist  to  appreciate  her 
needs.  Every  man  has  or  has  had  a  mother  in 
fortunate  or  unfortunate  pecuniary  circum- 
stances. Now  an  insurance  company,  using 
the  name  of  the  defendant  as  appellant,  sees 
in  this  situation  a  chance  to  make  some  mon- 
ey. Probably  the  plaintiff  cannot  attain  her 
life-expectancy  and  the  insurance  company 
wants  this  judgment  doled  out  to  her  in  in- 
stallments "as  her  necessities  require" — ^no 
comfort,  nothing  to  inspirit  or  gladden,  but 
as  her  necessities  nmy  require — so  that  should 
Bhe  die  soon  part  of  the  judgment  will  not 
have  to  be  paid.  More  than  this,  it  is  said 
that  the  judge  of  the  district  court  was  so 
callous  of  conscience  that  he  abused  his  official 


power  in  not  withholding  some  of  the  money 
from  this  aged,  destitute  and  helpless  woman. 

In  order  to  debate  a  subject  with  profit  the 
minds  of  the  disputants  must  be  capable  of 
meeting  on  a  common  plane  in  common  com- 
prehension. It  is  useless  to  discuss  the  dig- 
nity of  labor  with  a  professional  gambler. 
It  is  useless  to  discuss  the  rewards  and  the 
happiness  of  virtue  with  a  procuress.  In 
this  case  the  insurance  company  reveals  itself 
in  such  a  way  that  it  is  not  necessary  for 
the  court  to  do  more  than  to  express  its 
opinion  that  the  district  court  did  not  abuse 
its   discretion. 

The  fact  is  this  is  not  a  lawsuit.  It  is  an 
abuse,  of  the  judicial  machinery  of  the  state, 
set  up  for  the  purpose  of  accomplishing  jus- 
tice, by  a  contumacious  corporation  which 
chooses,  to  disrespect  and  to  defeat  as  far 
as  it  can  a  social -welfare  statute  of  this  state. 
There  was  no  controversy  between  [358]  the 
plaintiff  and  the  bridge  company  in  whose 
service  the  plaintiff's  son  was  killed.  There 
was  no  controversy  between  the  attorneys  for 
the  plaintiff  and  the  attorney  for  the  defend- 
ant. They  knew  the  law  and  the  facts  were 
not  disputed.  The  case  was  determined  in  the 
district  court  on  admission  supplemented  by 
a  little  oral  testimony  by  the  plaintiff.  No 
stenographer  was  called  to  take  the  proceed- 
ings, beeause  of  their  simplicity  and  uncon- 
troversial  character.  The  case  was  a  typical 
6ne  for  the  substantially  automatic  operation 
of  the  workmen's  compensation  law,  and  the 
bridge  company  was  anxious  to  make  compen- 
sation at  once  to  the  plaintiff  for  the  loss  of 
her  sole  means  of  support.  But  the  insurance 
company  informed  the  defendant  that  liability 
should  be  established  in  the  court  of  last  re- 
sort or  the  Indemnity  the  defendant  had  pur- 
chased would  not  be  paid.  So  an  appeal  had 
to  be  taken.  Five  grounds  were  stated.  The 
first  was  that  the  judgment  was  contrary  to 
the  evidence,  which,  of  course,  was  too  frivo- 
lous to  serve  even  as  make -weight.  The  other 
four  presented  in  four  different  ways  the  stale 
subject  of  judgment  for  a  lump  sum.  It  is 
submitted  that  the  statute  quoted  above  relat* 
ing  to  the  form  of  the  judgment  in  compensa- 
tion cases  is  too  pl^in  and  unambiguous  for 
fair  minds  of  ordinary  acumen  to  differ  re- 
specting the  power  conferred.  This  court  had 
patiently  spelled  out  time  and  again  the  legis- 
lative meaning  and  purpose,  which  were  al- 
ready too  clear  to  be  misconceived,  and  the 
attorney  for  the  defendant  had  too  much  re- 
spect for  himself  and  for  the  court  to  argue 
the  matter.  The  point  concerning  the  amount 
of  the  judgment,  which  is  too  must  dignified 
by  calling  it  a  point,  was  pressed  into  service 
at  the  hearing. 

The  court  does  not  possess  adequate  means 
of  dealing  with  this  kind  of  lawlessness.  The 
attorney  for  the  defendant  who  signs  the  pa- 
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pcrs  is  not  amenable  to  discipline  because  he 
was  acting  under  duress  of  the  peril  to  his 
client,  who  he  assured  the  court  was  and  al- 
ways has  been  anxious  to  pay.  The  real  cul- 
prit is  not  in  court  or  subject  to  process. 
Because  appeals  of  this  kind,  serving  no  pur- 
pose except  to  oppress  claimants  and  to  frus- 
trate the  law,  are  common  in  compensation 
cases  the  court  has  adopted  the  practice  of 
disponing  of  them  summarily  [359]  on  motion 
to  dismiss  for  want  of  merit.  In  the  case  of 
Cain  V.  National  Zinc  Co.  94  Kan.  079,  146 
Pac.  1165,  148  Pac.  251,  it  was  said: 

*'The  workmen's  compensation  act  contem- 
plates the  speedy  adjustment  of  claims  undet 
it.  If  the  determination  of  the  amount  to  be 
paid  must  await  the  relatively  slow  process  of 
litigation  through  an  appellate  court  its  main 
purpose  will  be  defeated  and  its  beneficent 
operation  thwarted.  In  a  case  of  this  char- 
acter the  plaintiff  may  well  raise  the  question 
whether  the  issue  of  the  appeal  is  so  far 
doubtful  as  to  require  the  ordinary  routine 
to  be  follow^ed;  and  where  upon  the  prelim- 
inary hearing  resulting  from  such  challenge 
the  court  is  fully  satisfied  that  no  grounds  for 
ft  reversal  exist,  the  judgment  should  be  made 
final  without  further  delay."     (p.  681.) 

Some  time  must  be  consumed  even  when  this 
course  is  pursued.  In  this  instance  the  plain- 
tiff's son  was  killed  on  December  29,  1914. 
The  judgment  was  not  rendered  in  the  dis- 
trict court  until  May  10,  1916.  The  appeal 
was  taken  on  June  1.  The  motion  to  dismiss 
was  filed  on  June  29.  The  case  was  heard  on 
July  7,  and  the  order  of  dismissal  was  en- 
tered at  the  first  ensuing  consultation  of  the 
court,  which  occurred  on  July  9.  The  man- 
date of  this  court  was  ordered  to  be  for- 
warded to  the  district  court  at  once.  How- 
ever, by  means  of  an  utterly  groundless  re- 
sistance of  payment  accomplished  by  an  abuse 
of  judicial  proceedings,  the  plaintiff  will  have 
been  kept  out  of  her  money  for  the  greater 
part  of  a  year. 

Insurance  companies  say  they  are  preyed 
upon  by  "snitch"  lawyers,  who  secure  lump- 
sum judgments  for  permanent  injuries  to  the 
spine.  If  this  be  true  in  some  instances  the 
course  pursued  in  this  case  is  not  less  dis- 
reputable and  affords  no  remedy.  It  is  quite 
possible  that  district  courts  have  sometimes 
hesitated  to  render  judgments  for  compensa- 
tion payable  in  installments,  because  of  the 
practical  certainty  that  workmen  would  be 
hounded  into  unjust  compromises  by  one  pro- 
ceeding after  another  brought  nominally  to 
test  restoration  to  earning  capacity. 

It  is  not  considered  good  form  for  the  court 
to  make  suggestions  to  the  legislature,  which 
body  has  sole  authority  to  make  the  law,  and 
which  reserves  to  itself  the  power  to  regu- 
late practice  and  proceedings  in  court,  except 
in  the  most  minor  matters.    Some  disagree- 


able facts,  however,  have  been  set  down  in  thii 
opinion,  plainly  and  in  detail,  which  not  only 
disclose  a  condition,  but  which  ought  to 
awaken  some  interest  in  some  quarters. 

AoiMENiyCTM. 

[360]  The  foregoing  opinion  was  filed  on 
July  28,  1915,  just  before  the  summer  recess 
of  the  court.  In  due  time  The  Fidelity  and 
Casualty  Company  of  New  York  filed  a  mo- 
tion asking  for  a  modification  of  the  opinion. 
The  motion  states  in  substance  that  the  Fidel- 
ity and  Casualty  Company,  the  insurer  of  the 
defendant.  The  Missouri  Valley  Bridge  and 
Iron  Company,  was  in  fact  willing  to  abide 
by  the  judgment  of  the  district  court  award- 
ing the  plaintiff  compensation  in  a  lump  sum, 
but  that  the  insurance  department  of  the 
state  of  New  York,  the  state  of  its  incorpora- 
tion, would  not  permit  it  to  pay  the  judgment 
without  an  appeal  being  taken.  The  motion 
states  that  the  facts  presented  will  be  sus- 
tained by  proof,  and  a  preliminary  showing 
as  to  the  nature  of  such  proof  has  been  made. 
If  upon  the  hearing  of  the  motion  the  proof 
should  be  as  indicated,  some  of  the  language 
of  the  opinion  will  not  apply  to  The  Fi- 
delity and  Casualty  Company  of  New  York. 

Opinion  Mooiftino  Fobmee  Opinioit. 

(December  11,  1915;  96  Kan.  799.) 

Charles  A.  Baker  for  Fidelity  and  Casualty 
Company  of  New  York. 

[799]  BUROH,  J. — Ellen  McCracken  com- 
menced an  action  against  the  Missouri  Valley 
Bridge  &  Iron  Company  for  compensaticm  for 
the  death  of  her  son  who  was  an  employee  of 
the  bridge  company.  The  district  court  made 
an  award  of  compensation  in  a  lump  sum 
computed  according  to  the  terms  of  the  work- 
men's compensation  act.  At  the  instance  of 
the  Fidelity  &  Casualty  Company  of  New 
York,  which  had  insured  the  bridge  company, 
a  baseless  and  contiunacious  appeal  was  tak- 
en to  this  court.  The  appeal  was  dismissed 
for  want  of  merit,  and  in  the  opinion  of  the 
court  occasion  was  taken  to  comment  on  the 
practice  of  taking  such  appeals.  After  the 
opinion  was  filed  the  Fidelity  A  Casualty 
Company  of  New  York  filed  a  motion  asking 
that  it  be  relieved  from  censure  on  the  ground 
that  it  was  in  fact  willing  to  abide  the  judg- 
ment of  the  district  court  but  that  it  was 
coerced  by  the  insurance  department  of  the 
state  of  New  York  to  resist  the  claim  of  the 
aged,  destitute  and  helpless  plaintiff.  Leave 
to  make  a  showing  was  granted.  [800]  (Mc- 
Cracken v.  Missouri  Val.  Bridge,  etc.  Co.  96 
Kan.  353,  360, 150  Pac.  832,  834.)  The  show- 
ing has  been  made  and  it  clearly  discloses 
that  the  Fidelity  &  Casualty  Company  was 
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not  actuated  by  any  desire  to  delay  payment, 
to  speculate  upon  the  plaintiff's  misfortunes, 
or  to  abuse  judicial  procedure,  in  this  case. 
Anything  to  the  contrary  contained  in  the 
former  opinion  tnay  be  considered  as  with- 
drawn. 

While  the  court  is  pleased  to  make  the  fore- 
going statement  it  regrets  the  necessity  of 
adverting  to  the  proof  which  the  Fidelity  & 
Casualty  Company  has  brought  upon  the  rec- 
ord explaining  why  it  acted  against  its  own 
wishes.  As  a  part  of  its  showing  the  Fidelity 
k  Casualty  Company  tiled  the  affidavit  of  one 
James  J.  Hoey,  the  material  portions  of  which 
read  as  follows: 

"James  J.  Hoey,  being  first  duly  sworn, 
upon  his  oath  deposes: 

''That  at  all  times  hereinafter  mentioned, 
he  was  second  deputy  superintendent  of  in- 
surance of  the  state  of  New  York.  That  the 
principal  office  of  the  department  of  insurance 
of  the  state  of  New  York  is  located  at  the 
capital  of  said  state,  to  wit,  Albany,  but  tliat 
affiant's  office  was  located  at  the  city  of  New 
York.  That  affiant,  by  virtue  of  the  office  as 
such  second  deputy  superintendent  of  insur- 
ance, was  charged  with  the  supervision  of  in- 
surance companies  writing  workmen's  compen- 
sation insurance  within  the  state  of  New  York, 
and  among  others,  with  the  supervision  of  The 
Fidelity  &  Casualty  Company  of  New  York. 

"That  the  said  The  Fidelity  &  Casualty 
Company  of  New  York  as  a  condition  prece- 
dent to  its  doing  business  in  the  state  of  New 
York  was  required  by  the  department  of  in- 
surance of  the  state  of  New  York  to  promise 
and  undertake  not  to  make  lump  sum  settle- 
ments in  cases  arising  under  the  workmen's 
compensation  statutes  of  the  various  states 
in  which  The  Fidelity  &  Casualty  Company  of 
Xew  York  might  transact  business,  without 
the  approval  of  the  department  of  insurance 
of  the  state  of  New  York.  That  the  said 
pledge  was  at  all  times  hereinafter  mentioned 
in  fall  force,  and  that  the  said  department  of 
insurance  of  the  state  of  New  York  insisted 
that  no  lump  sum  settlements  in  cases  arising 
under  workmen's  compensation  acts  of  the  va- 
rious states  should  be  made  without  its  ap- 
proval. 

"That  upon  to  wit  the  30th  day  of  April, 
1916,  Frank  E.  Law,  Esq.,  vice-president  of 
The  Fidelity  ft  Casualty  Company  of  New 
York,  came  to  the  office  of  affiant,  and  asked 
permission  of  affiant  as  representing  the  De- 
partment of  Insurance  of  the  State  of  New 
York,  to  make  a  lump  sum  settlement  of  the 
liability  of  The  Fidelity  &  Casualty  Company 
of  New  York  in  this  case.  That  the  said 
Frank  E.  Law  laid  before  affiant  among  other 
papers  a  certain  letter  from  the  Missouri  Val- 
ley Bridge  ft  Iron  Company  to  the  Chicago 
office  of  the  Fidelity  ft  Casualty  Company  of 
New  York,  in  which  letter  the  Missouri  Val- 
ley. Bridge  and  Iron  Company  [801]  urged 
that  The  "Fidelity  ft   Casualty   Company   of 


New  York  make  a  lump  sum  settlement  in 
this  case.  That  affiant  stated  to  Mr.  Law  that 
he  did  not  believe  that  the  facts  of  the  case 
warranted  any  change  in  the  prior  rulings 
of  the  Department  of  Insurance  of  the  State 
of  New  York,  and  that  the  Department  of 
Insurance  of  the  State  of  New  York  would  ex- 
pect The  Fidelity  ft  Casualty  Company  of 
New  York  not  to  make  a  lump  sum  settle- 
ment in  the  case,  but  to  resist  the  same  to  the 
utmost." 

The  workmen's  compensation  act  is  a  stat- 
ute of  the  state  of  Kansas,  duly  promulgated 
by  its  legislature  for  the  purpose  of  ameliorat- 
ing certain  social  conditions.  With  the  wis- 
dom or  unwisdom  of  the  statute  this  court 
has  nothing  to  do.  The  legislature,  however, 
provided  that  in  actions  for  the  recovery  of 
compensation  the  judgment,  if  in  favor  of  the 
plaintiff,  "shall  be  for  a  lump  sum  equal  to 
the  amount  of  the  payments  then  due  and 
prospectively  due  under  this  act,  with  inter- 
est on  the  payments  overdue."  To  this  legis- 
.lative  command  was  added  the  following:  "or, 
in  the  discretion  of  the  trial  judge,  for  period- 
ical payments  as  in  an  award."  (Laws  lOlX, 
ch.  218,  §  36.)  That  is  the  law  of  this  state, 
and  so  long  as  it  stands  on  the  statute  book 
it  is  entitled  to  obedience  from  anyone  who 
encounters  it. 

It  sometimes  occurs  that  a  statute  of  a 
state  is  displeasing  to  a  portion  of  its  citi- 
zenship and  to  others  beyond  its  borders.  It 
is,  however,  a  fundamental  principle  of  the 
American  system  of  government  that  when 
the  legislature  of  a  state  has  registered  a 
decision  upon  a  subject  within  the  scope  of  its 
authority  the  decision  is  the  will  of  the  state 
to  the  support  of  which  all  moral  forces 
should  rally.  Those  who  are  dissatisfied  may 
indeed  continue  to  persuade,  if  they  can,  suc- 
cessive legislatures  to  change  the  law,  but  so 
long  as  the  legislation  stands  public  and  pri- 
vate welfare  demand  obedience  to  it  until  it 
can  be  changed  according  to  lawful  methods, 
because  the  supremacy  of  the  law  is  the  in- 
dispensable condition  of  any  peace,  order,  or 
justice  whatever. 

Upon  its  own  showing  The  Fidelity  ft  Cas- 
ualty Company  of  New  York  comes  into  this 
state  to  transact  its  business  under  an  obliga- 
tion to  abide,  not  the  will  of  the  state  vest- 
ing in  its  district  courts  authority  to  say 
when  lump  sums  shall  be  paid  in  compensa- 
tion cases,  but  the  will  of  a  department  depu- 
ty of  another  state.  On  April  30,  1915,  before 
the  district  court  [802]  of  Barton  county  had 
an  opportunity  to  examine  the  facts  and  to 
exercise  its  authority  to  determine  whether 
or  not  Elleii  McCracken  ought  to  receive  a 
lump  sum  or  periodic  payments  as  compensa- 
tion for  the  killing  of  her  son,  the  deputy 
issued  his  fiat  to  resist  a  lump  sum  judgment 
"to  the  utmost."  The  case  was  one  which 
both  the  bridge  company  and  The  Fidelity  ft 
Casualty  Company  desired  to  settle  by  pay- 
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ing  a  lump  sum.  The  facts  were  stated  in  the 
former  opinion  as  follows: 

'*The  son  is  dead.  The  mother  was  entirely 
dependent  upon  his  earnings  for  her  own  con- 
tinued existence  independent  of  charity.  She 
is  utterly  destitute.  She  has  no  income  or 
sources  of  income  of  her  own.  She  is  physically 
unable  to  earn  her  own  living,  and  she  is  sixty- 
two  years  old.  The  statute  gave  her  $1872, 
Avith  this  sum  she  must  establish  herself  ac- 
cording to  her  helplessness  and  then  employ 
the  remainder  so  that  it  may  last  to  the  end 
of  her  days,  for  she  will  never  have  any  more. 
It  does  not  take  a  financier  to  understand  how 
little  she  has,  nor  a  sentimentalist  to  appre- 
ciate her  needs."     (Ante,  p.  357.) 

The  judgment  of  the  district  court  was  that 
compensation  should  be  made  in  a  lump  sum. 
There  was  no  ground  for  appeal.  Because  The 
Fidelity  ft  Casualty  Company  of  New  York 
was  under  obligation  to  submit  to  something 
which  It  accepted  as  higher  law  than  the  stfLt- 
ute  and  rules  of  procedure  of  this  state,  it 
proceeded  to  resist  to  the  utmost,  and  required 
an  appeal  to  be  taken  which  lacked  even  the 
shadow  of  merit.  The  result  was  not  a  law- 
suit, but,  as  the  court  indicated  before,  a  de- 
moralizing abuse  of  the  judicial  machinery  of 
the  state  perpetrated  in  disrespect  of  its  laws 
and  in  an  effort  to  thwart  the  purpose  of  the 
legislature  expressed  in  a  social-welfare  stat- 
ute. As  the  former  opinion  stated,  the  court 
does  not  possess  adequate  means  of  dealing 
with  this  kind  of  lawlessness,  the  real  culprit 
not  being  in  court  nor  subject  to  process. 

Such  being  the  situation  disclosed  by  the 
showing  made  in  support  of  the  application 
to  modify  the  former  opinion,  the  closing 
words  of  that  opinion  are  pertinent: 

"Some  disagreeable  facts,  ,  .  .  have  been 
set  down  .  .  .  plainly  and  in  detail,  which 
not  only  disclose  a  condition,  but  which  ought 
to  awaken  some  interest  in  some  quarters." 
(Ante,  p.  359.) 


NOTE. 

Lump    Siuii    Award   lutder   Workmen'i 
Compeasation  Act. 

English  Act: 

In  General,  694. 

Agreement  between  Parties,  696. 

Recording  of  Lump  Sum  Award,  696. 
American  Acts: 

In  General,  698. 

Construction  of  Acts,  699« 


English  AcU 

In  General. 

The  English  Workmen's  Compensation  Act 
of  1906  provides  for  the  redemption  of  week- 


ly payments  by  the  payment  of  a  lump  sum 
as  follows:  "Schedule  I,  paragraph  (17).— 
Where  any  weekly  payment  has  been  contin- 
ued for  not  less  than  six  months,  the  liability 
therefor  may,  on  application  by  or  on  behalf 
of  the  employer,  be  redeemed  by  the  payment 
of  a  lump  sum  of  such  an  amount  as,  where 
the  incapacity  is  permanent,  would,  if  invest- 
ed in  the  purchase  of  an  immediate  life  an- 
nuity from  the  national  debt  commiseioners 
through  the  Post  Office  Savings  Bank,  pur- 
chase an  annuity  for  the  workman  equal  to 
seventy-five  per  cent  of  the  annual  value  of 
the  weekly  payment,  and  as  in  any  other  case 
may  be  settled  by  arbitration  under  this  act, 
and  such  lump  sum  may  be  ordered  by  the 
committee  or  arbitrator  or  judge  of  the  coun- 
ty court  to  be  invested  or  otherwise  applied 
for  the  benefit  of  the  person  entitled  thereto: 
Provided  that  nothing  in  this  paragraph  shall 
be  construed  as  preventing  agreements  being 
made  for  the  redemption  of  a  weekly  payment 
by  a  lump  sum." 

In  awarding  a  lump  sum  under  this  section 
of  the  act,  the  qucvtiotf  to  ~be' decided  by  the 
judge  is  whether  the  injury  is  permanent, 
and  not  whether  the  workman  will  be  able 
to  earn  higher  wages.  Calico  Printers'  Assoc. 
V.  Booth  [1913]  3  K.  B.  652,  82  L.  J.  K.  B. 
985,  [1913]  W.  C.  k  Ins.  Rep.  540,  109  L.  T. 
N.  S.  123,  6  B.  W.  C.  a  551;  Marshall  v. 
Prince  [1914]  3  K.  B.  1047,  [1914]  W.  N. 
330,  7  B.  W.  G.  C.  381;  Swannick  v.  Con- 
gested Dist.  Board  [1913]  W.  C.  k  Ins.  Bep. 
96,  46  Ir.  L.  T.  253,  6  B.  W.  C.  C.  449.  In 
Carlton  Main  Colliery  v.  Clawley  [1917]  W. 
C.  k  Ins.  Rep.  256,  the  award  of  a  lump  sum 
was  set  aside,  it  appearing  that  the  injury 
sustained  was  not  permanent  and  that  the  em- 
ployee was  in  receipt  of  benefits  other  than 
the  weekly  payments. 

Where  the  injury  is  permanent  the  judge 
is  required  by  the  schedule  to  award  an 
aBM>unt  equal  to  seventy-five  per  cent  of  the 
actual  annual  weekly  earnings.  If  the  injury 
is  not  permanent,  the  judge  may  in  his  dis- 
cretion award  a  lump  sum,  taking  into  con- 
sideration all  the  evidence  in  the  case.  Calico 
Printers'  Assoc,  v.  Higham  [1912]  1  K.  B.  93. 
[1911]  W.  N.  221,  28  Times  L.  Rep.  63,  56 
Sol.  J.  89,  wherein  the  court  said:  "Nov, 
three  points  are  clear:  (a)  The  right  to  re- 
deem is  given  to  the  employer  only;  there  is 
no  corresponding  right  given  to  the  workman 
to  claim  a  capital  sum.  (b)  This  right  can- 
not be  exercised  hastily;  the  weekly  payment 
must  have  been  continued  for  at  least  six 
months,  (c)  A  broad  distinction  is  drawn 
between  an  incapacity  to  work  which  is  'per- 
manent' and  one  which  is  not  'permanent' 
This  distinction  may  sometimes  be  to  the 
benefit  of  the  workman  and  sometimes  to  his 
detriment.  The  arbitrator  has,  if  the  inca- 
pacity is  'permanent,'  no  discretion  as  to  the 
amount.    He  cannot  award  less  or  more  than 
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seventy-five  per  cent  of  the  actuarial  value.  If 
it  ia  not  'permanent'  the  arbitrator  must  fix 
the  lump  sum  in  his  discretion,  having  regard' 
to  the  evidence  before  him." 

The  judge  cannot  make  an  optional  award. 
The  sum  ordered  to  be  paid  must  be  as  defi- 
nite and  certain  and  as  capable  of  execution 
as  any  common-law  judgment.  Calico  Print- 
ers' Assoc.  V.  Booth  [1913]  3  K.  6.  652,  82 
L.  J.  K.  B.  986,  [1913]  W.  C.  &  Ins.  Rep. 
540,  109  L.  T.  N.  S.  123,  6  B.  W.  C.  C. 
551.  In  that  case  the  judge  ordered  that 
the  weekly  earnings  "may  be  redeemed," 
on  payment  of  seventy-five  per  cent  of 
the  actual  annual  wages  as  provided  in 
the  act.  The  workman  appealed  on  the 
ground  that  the  award  was  optional.  In  al- 
lowing the  appeal  the  court  said:  "An  arbi- 
trator, under  an  application  by  the  employer 
lo  redeem  a  payment,  must  make  an  award 
for  a  lump  sum,  an  award  which  can  be  en- 
forced as  a  judgment,  and  it  makes  no  differ- 
ence  whatever  that  there  is  a  direction  in  the 
sense  that  in  one  event  he  is  to  award  seventy- 
tive  per  cent  of  a  sum  ascertained  in  a  particu- 
lar wav,  and  in  the  second  event  that  he  is  not 
i>ound  by  any  limitation  of  his  discretion.  For 
these  reasons  I  think  the  appeal  must  be  al- 
lowed and  the  award  set  aside." 

A  lump  sum  may  be  awarded  only  when 
weekly  payments  have  been  continued  for  not 
less  than  -six  months.  Mullholland  v.  White- 
haven Colliery  Co.  [1910]  2  K.  B.  278,  79  L, 
J.  K.  B.  987,  26  Times  L.  Rep.  462,  102  L.  T. 
X.  S.  663,  3  B.  W.  C.  C.  317,  wherein  it  was 
held  that  an  infant  who  had  received  weekly 
compensation  for  five  months  and  then  re- 
samed  work  was  not  entitled  to  a  lump  sum 
award  made  by  the  employers'  committee  and 
the  amount  was  ordered  to  be  paid  back  to 
the  eipployers. 

The  right  to  redeem  weekly  payments  in 
a  lump  sum  is  absolute  in  the  employer.  Go- 
tobed  V.  Petchell  [1914]  2  K.  B.  36,  83  L. 
J.  K..B.  429,  110  L.  R.  N.  S.  463,  30  Times 
L.  Rep.  253,  48  Sol.  J.  249,  [1914]  W.  C.  & 
Ins.  Rep.  116,  7  B.  W.  C.  C.  109;  Kendall  v. 
Pennington,  106  L.  T.  N.  S.  817,  [1912]  W.  C. 
Rep.  144,  5  B.  W.  C.  C.  335.  In  the  case  last 
cited  it  was  said:  "This  is  a •  plain  case. 
The  scheme  of  the  Workmen's  Compensation 
Act  1906  is  that  compensation  is  to  be  award- 
ed to  a  man  sustaining  injury  by  an  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment. This  compensation  takes  the  ^orm 
of  a  weekly  payment,  but  a  provision  is  in- 
serted in  sched.  I,  par.  17,  enabling  the  em- 
ployer, not  the  man,  to  apply  to  redeem  the 
weelcly  payment.  The  employer,  though  he  is 
not  compelled  to  redeem,  has  a  distinct  right 
to  do  so  given  to  him  in  certain  cases  when 
the  payment  has  continued  for  six  months, 
and  the  liability  may  then  be  redeemed  by 
the  payment   of  a  lump   sum.     The  county 


court  judge  then  has  the  powers  conferred  on 
him  which  are  discussed  in  Calico  Printers' 
Assoc.  V.  Higham,  105  L.  T.  N.  S.  734,  [1912] 
1  K.  B.  93.  Then  there  is  this  further  pro- 
vision: 'and  such  lump  sum  may  be  ordered 
by  the  committee  or  arbitrator  or  judge  of 
the  county  court  to  be  invested  or  otherwise 
applied  for  the  benefit  of  the  person  entitled 
thereto.'  So  that  the  employer  is  given  a 
right  to  redeem  by  payment  of  a  lump  sum; 
and,  on  the  other  hand,  the  arbitrator  has 
power  to  say  that  this  lump  sum  shall  not  be 
handed  over  to  the  workman,  but  invested  and 
applied  for  his  benefit.  The  employer  has  a 
right  to  redeem,  and  the  appeal  must  be  al- 
lowed." See  also  Castle  Spinning  Co.  v.  At- 
kinson [1905]  1  K.  B.  336,  74  L.  J.  K.  B. 
265,  63  W.  R.  360,  92  L.  T.  N.  S.  147,  21 
Times  L.  Rep.  192,  wherein  under  the  act  of 
1897  it  was  held  that  although  the  employer 
had  the  sole  right  to  redeem  he  did  not  have 
the  right  to  fix  the  amount  to  be  paid. 

Where  a  county  court  judge,  in  fixing  the 
amount  of  a  lump  sum  award,  deducted  the 
amount  of  weekly  payments  already  paid,  and 
awarded  the  balance  as  a  lump  sum,  it  was 
held  in  Victor  Mills  v.  Shackleton  [1912]  IK. 

B.  22,  [1911]  W.  N.  197,  81  L.  J.  K.  B.  34,  105 
L.  T.  N.  S.  613,  that  the  judge  should  not  have 
considered  the  payments  already  received  in 
arriving  at  the  amount  of  the  award. 

In  Pattinson  v.  Stevenson,  109  L.  T.  J. 
106,  2  W.  C.  C.  156,  decided  under  the  Act 
of  1897,  it  was  held  that  in  fixing  the 
amount  of  the  lump  sum  award  the  possibir- 
ity  of  improvement  on  the  part  of  the  work- 
man, and  the  possibility  of  his  death  occur- 
ring earlier  than  the  average,  should  be  taken 
into  consideration. 

In  Grant  v.  Conroy,  6  W.  C.  C.  153,  it  was 
held  that  Jump  sum  awards  should  not  be 
based  on  the  actuarial  value  but  on  a  "busi- 
ness footing"  as  between  employer  and  work- 
man. 

It  has  been  held  that  no  further  inquiry 
as  to  the  permanency  of  the  incapacity  from 
the  loss  of  an  arm  need  be  made  before  or- 
dering a  redemption  of  the  weekly  payments. 
National  Telephone  Co.  v.  Smith   [1900]   S. 

C.  1363,  46  Scot.  L.  Rep.  988.  Compeure 
Stavely  Coal  &  Iron,  etc.  Co.  v.  Elson  [1912] 
W.  C.  Rep.  228,  5  B.  W.  C.  C.  301. 

In  Moreland  v.  Ely  [1915]  1  K.  B.  85, 
[1915]  W.  C.  &  Ins.  Rep.  554,  an  employer's 
application  for  redemption  and  the  work- 
man's application  for  a  review  and  increase 
of  weekly  payments  were  before  the  judge  on 
the  same  day,  and  the  application  for  re- 
demption was  dismissed  for  want  of  service 
and  the  workman's  application  granted.  This 
was  held  not  to  be  an  abuse  of  discretion. 
The  court  said:  "In  my  opinion  the  two 
applications,  under  clauses  16  and  17  respec- 
tively, must  be  dealt  with  on  the  footing  that 
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one  application  has  just  as  much  right  to  be 
heard  as  the  other;  and  as  the  review  has 
been  made,  and  upon  the  materials  properly 
made,  it  is  now  too  late  for  an  application 
to  redeem  to  proceed  with  any  possibility  of 
success,  being  dependent,  as  it  is,  on  the  par- 
ticular weekly  payment  having  continued  for 
not  less  tlian  six  months.  The  weekly  pay- 
ment has  been  altered,  as  the  result  of  the 
application  to  review,  and  5«.  6d,  a  week  has 
been  paid  instead  of  28.  5d.  a  week  since  the 
date  when  the  matter  came  before  the  judge. 
I  see  no  ground  for  depriving  the  infant  of 
the  right  to  t€kke  advantage  of  the  order 
made  by  the  learned  county  court  judge  under 
clause  16,  and  I  do  not  think  it  is  any  answer 
to  say  that  the  effect  of  that  order  will  be  to 
render  an  application  for  redemption  nuga- 
tory. I  do  not  think  that  the  decision  which 
I  have  arrived  at  is  inconsistent  with  any  of 
the  authorities  which  have  been  referred  to. 
It  seems  to  me  to  be  in  accordance  with  good 
sense,  and.  I  think  that  we  should  be  doing 
wrong  if  we  said  that  the  effect  of  an  appli* 
cation,  to  redeem  necessarily  deprived  the  in- 
fant of  any  right  whatever  to  review.  In 
my  view  the  order  made  on  the  review  appli* 
cation  was  right.  The  appeal  against  that 
ought  to  be  dismissed  with  costs.  In  the 
other  case,  it  being  conceded  that  the  appli- 
cation to  redeem  has  become  useless,  counsel 
for  the  employers  does  not  ask  that  it  should 
go  back  for  a  rehearing,  and,  therefore,  his 
appeal  as  to  that  must  also  be  dismissed  with 
costs.** 

AOBEEMENT  BETWEEN  PaBHES. 

'  An  agreement  between  an  employer  and  an 
injured  workman,  before  any  weekly  pay- 
ments have  been  made,  whereby  the  latter 
agrees  to  accept  a  lump  sum  for  injuries  sus- 
tained, is  a  valid  agreement  under  schedule 
I,  (17)  quoted  in  the  preceding  subdivision. 
Ryan  v.  Hartley  [1912]  2  K.  B.  150,  5  B.  W. 
C.  C.  407,  wherein  the  court  said:  "Now  is 
there  anything  in  the  act  to  prevent  an  adult 
workman  before  entering  a  claim  for  an 
award  and  before  any  payment  of  a  weekly 
sum  has  been  made  from  coming  to  an  ar- 
rangement by  way  of  compromise  with  the 
employer,  that  the  employer  will  pay  and 
that  he  will  accept  a  sum  of  money  in  satis- 
faction of  all  his  claims?  All  that  I  And  in 
the  act  is  this:  that  when  there  has  been 
either  an  award  of  a  weekly  siun  or  a  re- 
corded agreement  for  payment  of  a  weekly 
sum,  there  is  in  either  case  that  which  is 
enforceable  as  a  county  court  judgment,  so 
that  execution  can  be  levied,  and  that  in 
neither  of  those  cases  can  an  agreement  for 
the  redemption  of  the  weekly  payment  by  a 
lump  sum  be  validly  made  unless  the  regis- 
trar considers  the  sum  adequate.     Then  by 


sched.  II,  clause  10,  'An  agreement  as  to  the 
redemption  of  a  weekly  payment  by  a  lump 
sum  if  not  roistered  in  accordance  with  this 
act  shall  not,  nor  shall  the  payment  of  the 
suite  payable  under  the  agreement,  exempt  the 
person  by  whom  the  weekly  payment  is  pay- 
able from  liability  to  continue  to  make  that 
weekly  payment  .  .  .  unless  ...  he 
proves  that  the  failure  to  register  was  not 
due  to  any  neglect  or  default  on  his  part.' 
What  do  the  words  'liability  to  continue  to 
make  that  weekly  payment'  mean?  lliey 
presuppose  that  there  has  been  a  weekly  pay- 
ment made  which  would  have  continued  but 
for  the  existence  of  an  agreement  to  pay  a 
lump  sum.  In  my  opinion  that  clause  haa 
no  application  whatever  to  a  case  where,  as 
here,  no  weekly  payment  has  ever  in  fact 
been  made,  even  though  the  gross  sum  paid 
was  a  sum  which  may  be  said  to  have  been 
calculated  with  reference  to  the  workman'^ 
weekly  wages.  For  these  reasons  I  think  this 
«appeal  fails  and  must  be  dismissed  with  the 
usual  consequences." 

There  is  no  power  vested  in  the  county 
court  judge  in  the  absence  of  consent  of  the 
parties  to  make  an  award  which  in  any  way 
alters  the  terms  of  an  agreement  between  the 
employer  and  the  workman  for  a  lump  sum. 
Halls  V.  Furness,  3  B.  W.  C.  C.  72. 

An  infant  has  been  held  not  to  be  bound 
by  agreement  to  accept  a  lump  sum  from  his 
employer,  though  the  agreement  was  made 
before  the  weekly  payments  were  commenced. 
Bates  V.  Holding  [1014]  W.  C.  &  Ins.  Rep.  6, 
7  B.  W.  C.  C.  80. 

It  was  held  in  Hughes  v.  Vothey  Val.  Ca 
126  L.  T.  J.  471,  1  B.  W.  C.  C.  416,  that  an 
agreement  whereby  &  workman  rdeased  his 
employer  from  liability  under  the  fid  did 
not  prevent  him  from  receiving  compensation 
under  the  act,  where  the  sum  stipulated  in 
the  contract  was  paid  before  the  agreement 
was  signed. 

Where  on  an  application  for  review  the 
parties,  on  dismissal  of  the  application* 
agreed  to  redeem  the  weekly  payments,  and 
the  award  was  granted,  it  was  held  in  How- 
ell V.  Blackwell  [1912]  W.  C.  Rep.  186,  5  B. 
W.  C.  C.  293,  that  the  order  for  redemption, 
being  a  consent  order,  was  not  subject  to 
appeal. 

Recobdino  gf  Lump  Suu.  Awabd. 

In' the  English  act  provision  is  made  for 
the  recording  of  lump  sum  awards  by  the 
registrar  as  follows:  "Schedule  II,  para- 
graphs (9)  and  (10).—  (9)  Where  the 
amount  of  compensation  under  this  act  has 
been  ascertained,  or  any  weekly  payment 
varied,  or  any  other  matter  decided  under 
this  act,  either  by  a  committee  or  by  an 
arbitrator  or  by  agreement,  a  memorandum 
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thereof  8h»U  be  sent,  iu  manner  prescribed 
by  rules  of  eourt,  by  the  committee  or  arbi- 
trator, or  by  any  party  interested,  to  the 
registrar  of  the  county  court  who  shall,  sub- 
ject to  such  rules,  on  being  satisfied  as  to 
its  genuineness,  record  such  memorandum  in 
a  special  register  without  fee,  and  thereupon 
the  memorandum  shall  for  all  purposes  be 
enforceable  as  a  county  court  judgment. 
Provided  that — (a)  no  such  memorandum 
shall  be  recorded  before  seven  days  after  the 
despatch  by  the  registrar  of  notice  to  the 
parties  interested;  and  (b)  where  a  workman 
seeks  to  record  a  memorandum  of  agreement 
between  his  employer  and  himself  for  the 
payment  of  compensation  under  this  act  and 
the  employer,  in  accordance  with  rules  of 
court,  proves  that  the  workman  has  in  fact 
returned  to  work  and  is  earning  the  same 
wages  as  he  did  before  the  accident,  and  ob- 
jects to  the  reoording  of  such  memorandum, 
the  memorandum  shall  only  be  recorded,  if  at 
all,  on  such  terms  as  the  judge  of  the  county 
court,  under  the  circumstances,  may  think 
just;  and  (c)  the  judge  of  the  county  court 
may  at  any  time  rectify  the  register;   and 

(d)  where  it  appears  to  the  registrar  of  the 
county  court,  on  any  information  which  he 
considers  sufficient,  that  an  agreement  as  to 
the  redemption  of  a  weekly  payment  by  a 
lump  sum,  or  an  agreement  as  to  the  amount 
of  compensation  payable  to  a  person  under 
any  legal  disability,  or  to  dependents,  ought 
not  to  be  registered  by  reason  of  the  inade- 
quacy of  the  sum  or  amount,  or  by  reason  of 
the  agreement  having  been  obtained  by  fraud 
or  undue  influence,  or  other  improper  means, 
he  may  refuse  to  record  the  memorandum  of 
the  agreement  sent  to  him  for  registration, 
and  refer  the  matter  to  the  judge  who  shall, 
in  accordance  with  rules  of  court,  make  siich 
order  (including  an  order  as  to  any  sum 
already  paid  under  the  agreement)  as  under 
the  circumstances  he  nuiy  think  just;   and 

(e)  the  judge  may,  within  six  months  after 
a  memorandum  of  an  agreement  as  to  the 
redemption  of  a  weekly  payment  by  a  lump 
sum,  or  of  an  agreement  as  to  the  amount 
of  compensation  payable  to  a  person  under 
any  legal  disability,  or  to  dependents,  has 
been  recorded  in  the  register,  order  that  the 
record  be  removed  from  the  register  on  proof 
of  his  satisfaction  that  the  agreement  was 
obtained  by  fraud  or  undue  influence  or  other 
improper  means,  and  may  make  such  order 
(including  an  order  as  to  any  sum  already 
paid  under  the  agreement)  as  under  the  cir- 
cumstances he  may  think  just.  (10)  An 
agreement  as  to  the  redemption  of  a  weekly 
payment  by  a  lump  sum  if  not  registered  in 
accordance  with  this  act  shall  not,  nor  shall 
the  payment  of  the  sum  payable  under  the 
agreement,  exempt  the  person  by  whom  the 
weekly  payment  is  payable  from  liability  to 


continue  to  make  that  weekly  payment,  and 
an  agreement  as  to  the  amount  of  compensa- 
tion to  be  paid  to  a  person  under  a  legal 
disability  or  to  dependents,  if  not  so  regis- 
tered, shall  not,  nor  shall  the  payment  of  the 
sum  payable  under  the  agreement,  exempt 
the  person  by  whom  the  compensation  is  pay- 
able from  liability  to  pay  compensation,  un- 
less, in  either  case,  he  proves  that  the  failure 
to  register  was  not  due  to  any  neglect  or  de- 
fault on  his  part." 

Construing  the  foregoing  provisions  of  the 
act  it  has  been  held  that  it  is  the  duty  of  a 
registrar  to  record  lump  sum  awards,  unless 
he  believes  the  amount  awarded  to  be  inade- 
quate, and  in  such  a  case  to  refer  the  matter 
to  the  county  court  judge  whose  duty  it  then 
becomes  to  pass  on  the  adequacy  of  the 
award.  Mortimer  v.  Secretan  [1909]  2  K. 
B.  77,  78  L.  J.  K.  B.  521,  100  L.  T.  N.  S. 
721;  Kierson  v.  Thompson  [1913]  1  K.  B. 
687,  82  L.  J.  K.  B.  920,  108  L.  T.  N.  S.  236, 
29  Times  L.  Rep.  205,  57  Sol.  J.  226  [1913] 
W.  C.  &  Ins.  Rep.  140;  Rex  v.  Bow  County 
Ct.  Registrar  [1914]  3  K.  B.  266,  83  L.  J. 
K.  B.  1806,  111  L.  T.  N.  S.  277,  [1914]  W. 
N.  223 ;  Rex  v.  Thetford  County  Ct.  Registrar 
[1915]  1  K.  B.  224,  112  L.  T.  N.  S.  413,  84 
L.  J.  K.  B.  291,  [1915]  W.  a  &.  Ins.  Rep. 
136,  8  B.  W.  C.  C.  276;  Hudson  v.  Camber- 
well,  116  L.  T.  N.  S.  523,  86  L.  J.  K.  B. 
658,  [1917]  W.  C.  &  Ins.  Rep.  144;  Ship 
Segura  v.  Blampied,  4  B.  W.  C.  C.  192. 

In  Rex  V.  Thetford  County  Ct.  Registrar, 
supra,  it  was  held  that  though  the  compen- 
sation had  been  paid  it  was  the  registrar's 
duty  to  record  the  award.  Darling,  J.,  said: 
''I  think  that  if  the  registrar  in  this  case 
were  upheld  in  the  view  that  he  has  taken 
a  grave  injustice  would  be  done  to  these  em- 
ployers who  have  paid  the  workman  the 
maximum  amount  of  compensation  for  his 
injury  and  have  got  a  receipt  for  it.  They 
would  be  deprived  of  the  means  of  enforcing 
against  the  workman  as  a  county  coiirt  judg- 
ment the  agreement  which  has  been  come  to. 
The  contention  of  the  registrar  assumes  that 
the  words  'enforceable  as  a  county  court 
judgment'  mean  enforceable  by  the  plaintiff. 
I  think  they  mean  that  it  shall  be  enforceable 
by  either  party,  by  the  employer  as  well  as 
the  workman.  If  the  agreement  is  registered 
it  becomes  enforceable  in  the  employer's 
favor  by  way  of  estoppel.  I  think  paragraph 
10  shows  that  if  it  is  not  absolutely  neces- 
sary for  the  protection  of  the  employer  that 
the  agreement  should  be  registered  it  is  very 
desirable  in  his  interest  that  it  should  be  so, 
for  where  he  has  applied  for  registration 
and  been  refused  he  ought  not  to  be  after- 
wards called  upon  to  prove  that  the  failure 
to  register  was  not  due  to  his  default." 

In  Rex  V.  Bow  County  Ct.  Registrar  [1914] 
n  K.  B.  266,  the  court,  in  granting  a  manda- 
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muB  to  compel  the  registrar  to  record  the 
agreement,  said :    "It  is  not  to  be  wondered  at 
that  the  registrar  declined  to  proceed  further 
without  the  decision  of  this  court.    Form  38 
which  is  appended  to  the  workmen's  compen- 
sation rules  is  misleading  in  its  terms.     It 
is  directed  to  all  parties  interested.     That 
would  include  the  workman.    It  says  *If  you 
dispute  its  genuineness* — i.  e.,  the  genuine- 
ness of  the  memorandum — *or  object  to  its 
being  recorded,  it  will  not  be  recorded,  except 
with  your,  consent  in  writing,  or  by  order  of 
the  judge  of  this  court.'    That  clearly  leads 
the  workman  to  believe  that  he  has  the  right 
to  object  to  the  recording  of  the  memoran- 
dum on  any  ground,  and  that  if  he  does  ob- 
ject the  memorandum  will  not  be  recorded. 
That  form  led  the  registrar  to  think  that  the 
workman  was  entitled  to  object  to  the  record- 
ing'  of  the  memorandum  either  because  the 
amount  named  in  the  agreement  was  inade- 
quate or  upon  any  other  grounds,  and  that, 
whatever  the  objection  might  be,  it  was  not 
his  duty  or  within  his  power  to  record  the 
memorandum    or    proceed   further.      In    our 
opinion  that  was  a  mistaken  view  of  his  duty. 
By  sched.  II,  s.  9,  it  is  the  duty  of  the  regis- 
trar on  being  satisfied  of  the  genuineness  of 
the   memorandum    to    record    it,    subject   to 
rules  of  court  applicable  to  that  case.    There 
follows  a  proviso  affecting  this  prima  facie 
duty  of  the  registrar  to  record  the  memoran- 
dum  on   being  satisfied  of   its   genuineness. 
That  proviso  is  contained  in   several   para- 
graphs.   Paragraph  (d)  is  the  material  one: 
— 'Where  it  appears  to  the  registrar  of  the 
county  court,  on  any  information  which  he 
considers  sufficient,  that  an  agreement  as  to 
the  redemption  of  a  weekly   payment  by  a 
lump  sum,     .     .     .     ought  not  to  be  regis- 
tered by  reason  of  the  inadequacy  of  the  sum, 
.     .     .     he  may  refuse  to  record  the  memo- 
randum of  the  agreement  sent  to  him  for  reg- 
istration, and  refer  the  matter  to  the  judge 
who  shall,  in  accordance  with  rules  of  court, 
make  such  order  ....     as  under  the  cir- 
cumstances he  may  think  just.'     The  result 
is  that  when  such  a  memorandum  is  sent  to 
bo  recorded  the  registrar,  on  being  satisfied 
of  its  genuineness,  must  either  record  it,  or, 
proceeding  under    paragraph    (d),   he   must 
proceed  to  ascertain  whether  the  lump  sum 
is  adequate  and  determine  that  question  upon 
anv  information  which  he  considers  sufficient. 
One  course  or  the  other  he  must  take.    In  the 
present  case  the  registrar  has  refused  to  take 
either  course.     Therefore  this  rule  must  be 
made  absolute  for  a  mandamus  directed  to 
the  registrar  commanding  him  to  proceed  to 
enter  upon  the   consideration   of   the   agree- 
ment in  question  in  the  terms  of  sched.  II, 
8.   9    (d),  of  the  Workmen's  Compensation 
Act,  1906." 

The  registrar  or  county  court  judge  cannot 
refuse  to  record  an  agreement  to  pay  a  lump 


sum,  on  the  ground  of  inadequacy  of  the 
amount,  where  the  agreement  is  entered  into 
before  any  weekly  payments  are  made.  Hud- 
son v.  Camberwell  [1917]  W.  C.  &  Ins.  Rep. 
144,  86  L.  J.  K.  B.  558. 

In  O'Neil  v.  Anglo-American  Oil  Co.  2  B. 
W.  C.  C.  434,  it  appeared  that  a  workman, 
having  recovered  sufficiently  to  do  light  work, 
agreed  with  hi«  employer  to  accept  a  lump 
sum  payment.  The  county  judge  refused  to 
record  the  agreement,  believing  the  amount 
to  be  inadequate  as  a  redemption  of  perma- 
nent weekly  payments.  On  appeal,  however, 
the  county  judge  was  directed  to  record  the 
award,  it  being  the  court's  opinion  that  the 
county  judge  was  in  error  in  believing  the 
Weekly  payments  to  be  permanent. 

Where  a  county  court  judge  refuses  to  re- 
cord a  lump  sum  agreement  because  of  the 
inadequacy  of  the  amount,  his  decision  doe& 
not  preclude  him,  on  a  rehearing  of  the  case, 
from  deciding  that  the  amount  is  adequate. 
Beech  v.  Bradford  Corp.  4  B.  W.  C.  C.  236. 

American  Acts, 

In  Gknebal. 

In  most  of  the  American  workmen's  com- 
pensation acts  there  is  a  provision  for  the 
allowance  of  a  lump  sum  award  in  lieu  of 
weekly  payments,  the  usual  form  of  the  pro- 
vision being  that  such  an  award  may  be 
made  if  it  is  deemed  to  be  for  the  best  inter- 
est of  "the  parties"  or  of  the  claimant.  Pro- 
vision for  a  lump  sum  award  has  been  made 
in  the  following  jurisdictions: 

—United  SUtes  (Act  Sept.  7, 1916,  ch.  458, 
§  14,  Fed.  St.  Ann.  Pamph.  Supp.  Xo.  8, 
p.  144 )  ; 

— Arizona  (Rev.  St.  1913,  p.  1054;  only  in 
case  of  death ) ; 

— Colorado  (Sess.  Laws  1915,  ch.  179,  p. 
515); 

—Connecticut  (P.  A.  1913,  ch.  138,  §  28, 
as  amended  by  P.  A.  1915,  ch.  288) ; 

—Illinois   (Kurd's  Rev.  St.  1915,  p.  1272, 

§  9); 

—Indiana  (Laws  1915,  ch.  106,  §  43); 

—Iowa  (Code  Supp.  1913,  ch.  9a,  p.  938, 
§  15)  ; 

—Kansas  (Sess.  Laws  1911,  ch.  218,  §§  5, 

11); 

—Kentucky    (Acts   1916,   ch.   33,   p.  354, 

§§  25,  26)  ; 

— Louisiana  (Acts  Reg.  Sess.  1914,  p.  44. 
§  8); 

—Maine  (Laws  1915,  ch.  295,  §  28) ; 

—Maryland  (Acts  1914,  ch.  800,  §  44  et 
seq.  as  amended  by  Acts  1916,  chapters  86, 
368,  597 )  ; 

— ^Massachusetts  (Acts  1911,  ch.  751,  §  22, 
as  amended  by  Acts  1914,  ch.  708); 
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—Michigan  (P.  A.  let  Ex.  Sees.  1912,  Act 
No.  10,  p.  20) ; 

— Minnesota  (Laws  1913,.  ch.  467,  as 
amended  by  Laws  1915,  ch.  207 ) ; 

— Montana  (Laws  1915,  ch.  96,  §  16  [o]) ; 

^Nebraska  (Laws  1913,  ch.  198,  §  30) ; 

—Nevada  (St.  1913,  ch.  Ill,  p.  137,  §§  30, 
31,  St.  1915,  ch.  190,  p.  279); 

-^New  Hampshire  (Laws  1011,  ch.  163, 
§  9); 

— ^Ncw  Jersey  (Laws  1911,  ch.  96,  §  21, 
as  amended  by  Laws  1913,  ch.  74)  ; 

—New  York  (Consol.  Laws,  ch.  67,  §§  25, 
27); 

—Ohio   (103  0.  L.  72,  §  40) ; 

— Or^on  (Laws  1913,  ch.  112,  §  21k)  j 

— Pennsylvania  (Laws  1015,  No.  338,  p. 
736,  §  316); 

—Rhode  Island  (Pub.  Laws  1912,  ch.  831, 
§25); 

—Texas    (Acts  33d  Leg.  ch.   179,  p.   429, 

§  15); 

—Vermont  (Acts  1915,  No.  164,  p.  275, 
§20); 

—Washington   (Laws  1911,  ch.  174,  §  7); 

—West  Virginia  (Acts  Reg.  Sess.  1915, 
ch.  9,  p.  52,  §  41)  ; 

The  Wyoming  Act  (Laws  1915,  ch.  124) 
makes  no  provision  for  periodical  payments 
but  provides  for  a  lump  sum  award  for  every 
injury. 

C!0N8TBnCTI0N  OF  ACTS. 

Under  the  Connecticut  statute  providing 
for  a  lump  sum  award  when  the  commis- 
sioner finds  it  "just  or  necessary"  it  has  been 
held  that  such  an  award  should  be  made  only 
when  in  the  judgment  of  the  commissioner 
the  best  interests  of  the  parties  require  it. 
Clarke  v.  Bigelow-Hartford  Carpet  Co.  1 
Conn.  Comp.  Dec.  166.  In  Catto  v.  Cudemo, 
1  Conn.  Comp.  Dec.  374,  the  commissioner 
awarded  a  lump  sum  so  that  the  injured 
workman  could  pay  his  debts  and  return  to 
his  home  in  Italy.  See  to  the  same  effect 
Pumpanelli  v.  Aberthaw  Constr.  Co.  1  Conn, 
(^mp.  Dec.  620.  Commutation  of  weekly 
payments  to  a  lump  sum  was  awarded  in 
Riley  v.  Walsh,  1  Conn.  Comp.  Dec.  505,  so 
that  the  widow  of  the  deceased  workman 
could  purchase  a  small  farm  and  thus  main- 
tain herself.  In  Cushner  v.  Rowe,  1  Conn. 
Comp.  Dec.  574,  commutation  of  weekly  pay- 
ments into  a  lump  sum  was  refused,  it  ap- 
pearing that  the  claimant  had  sufficient  funds 
tx)  meet  the  expense  of  an  operation. 

Construing  the  lUinoia  statute  the  court  in 
Staley  v.  Illinois  Cent.  R.  Co.  186  111.  App. 
^93,  discussed  the  circumstances  making  it  to 
the  interest  of  the  parties  that  a  lump  sum 
award  should  be  made,  as  follows:  "The 
last  question  to  be  considered,  and  the  one 
^hich  appears  really  to  be  the  object  of  this 


controversy,  is  whether  the  court  below  had 
power  under  the  state  act  to  order  the  whole 
of  the  sum  of  $3,500  to  be  paid  to  appellee 
in  a  lump  sum.  The  statute  .  .  .  pro- 
vides that  any  person  entitled  to  com- 
pensation under  the  act,  and  any  em- 
ployer who  shall  be  bound  to  pay  that  com- 
pensation, who  desires  to  have  the  same  or 
any  part  thereof  paid  in  a  lump  sum,  may 
petition  the  court  for  that  purpose  and  if, 
upon  proper  notice  to  interested  parties  and 
a  proper  showing*  made  before  the  court,  it 
appears  to  the  best  interest  of  the  parties 
that  such  compensation  be  so  paid,  the  court 
shall  order  payment  of  the  same  in  a  lump 
sum.  This  provision  places  the  person  enti- 
tled to  compensation  and  the  emplc^er  upon 
the  same  plane  and  apparently  makes  the 
same  rule  applicable  to  both.  Appellee  made 
proof  tending  to  show  that  It  was  for  her  best 
interest  to  have  the  amount  paid  in  a  lump 
sum,  and  the  finding  of  the  court  that  such 
was  the  case  can  readily  be  acceded  to,  but 
appellant,  while  apparently  not  opposing  the 
entry  of  an  order  which  would  require  it  to 
pay  the  whole  of  its  indebtedness  at  once  in- 
stead of  making  monthly  payments,  contends 
that  it  is  against  its  best  interests  and  un- 
just to  require  it  to  pay  the  full  sum  of 
$3,500  at  once  instead  of  paying  the  same  in 
instalments  at  the  rate  of  about  $50  per 
month,  as  it  would  otherwise  be  required  to 
pay  under  the  law.  It  urges  in  effect  that 
the  proper  amount  to  be  paid  in  a  lump  sum 
would  be  the  present  worth  of  $3,500  to  he 
paid  in  instalments  as  aforesaid  over  a  term 
of  years,  when  all  the  circumstances  and  con- 
tingencies are  taken  in  consideration.  It  re- 
quires no  argument  or  citation  of  authorities 
to  show  that  the  payment  of  $3,500  distrib- 
uted in  monthly  instalments  over  a  number 
of  years  is  less  burdensome  in  a  financial  way 
upon  appellant  than  the  pa3nrnent  of  the  full 
Amount  in  a  lump  sum  at  the  beginning  of 
that' period.  The  mere  matter  of  the  use  of 
the  money  required  to  make  the  deferred  pay- 
ments until  such  payments  were  made  would 
he  a  material  item  regardless  of  other  contin- 
gencies which  might  occur  to  the  benefit  of 
appellant.  The  court  should  not  arbitrarily 
order  the  full  amount  to  be  paid  in  a  lump 
sum  against  the  pecuniary  interest  of  the 
employer  when  the  statute  plainly  provides 
that  before  the  order  can  be  made  it  must 
appear  to  be  to  the  best  interest  of  the  par- 
ties, the  employer  as  well  as  the  beneficiary. 
We  are  inclined  to  the  belief,  however,  that 
the  trial  court  might,  within  the  limits  of 
the  law,  order  an  amount  paid  to  the  bene- 
ficiary in  a  lump  sum,  which  would  be  equal 
to  the  present  value  of  the  total  amount  dis- 
tributed in  instalments  over  the  whole  num- 
l>er  of  3'ears  when  all  the  circumRtances  are 
considered.     What  this  amount  should  be  is 


700 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


probably  not  altogether  easy  of  ascertain- 
ment, but  in  that  connection  it  is  of  interest 
to  consider  a  similar  provision  in  the  Em- 
ployment Act  of  June  28,  1913,  which  repeals 
the  act  we  have  under  consideration.  Section 
0  of  the  new  act  provides  for  a  petition  to 
the  industrial  board,  established  by  the  act, 
for  the  payment  of  compensation  in  a  lump 
sum  under  conditions  substantially  the  same 
as  those  providing  for  the  presentation  of 
the  petition  to  the  court  under  the  act  under 
consideration,  but  it  also .  further  provides 
that  if  'it  appears  to  the  best  interest  of  the 
parties  that  such  compensation  be  so  paid, 
the  board  shall  order  the  commutation  of  the 
compensation  to  an  equivalent  lump  sum, 
which  commutation  shall  be  an  amount  which 
will  equal  the  total  sum  of  the  probable  fu- 
ture payments  capitalized  at  their  present 
value,  upon  the  basis  of  interest,  calculated 
at  three  per  centum  per  annum  with  annual 
rests/  This  provision  of  the  new  law  would 
seem  to  afford  a  reasonable  rule  for  ascer- 
taining the  value  of  compensation  to  be 
paid  in  a  lump  sum,  which  might  be  properly 
applied  in  determining  the  amount  due  under 
similar  circumstances  by  the  terms  of  the  old 
law."  See  to  the  same  effect  Schwarm  v, 
George  Thomson,  etc.  Co.  281  111.  486,  118 
N.  E.  95;  Matecny  v.  Vierling  Steel  Works, 
187  111.  App.  448.  It  is  not  necessary  to 
show  that  the  best  interests  of  both  parties 
require  that  a  lump  sum  shall  be  awarded. 
Schwarm  v.  George  Thomson,  etc.  Co.  supra. 
However,  the  party  applying  for  redemption 
must  show  that  it  is  for  his  interest  that 
the  award  shall  be  made,  and  if  he  fails  to 
make  out  a  prima  facie  case,  redemption  will 
not  be  allowed.  Forschner  v.  Industrial 
Board,  278  111.  99,  115  N.  E.  912;  H.  G. 
Goelitz  Go.  v.  Industrial  Board,  278  111.  164, 
115  N.  E.  865. 

Under  the  Indiana  act  an  award  of  a  lump 
sum  for  a  permanent  partial  disability  was 
affirmed  in  Underbill  v.  Central  Hospital  for 
Insane,  117  N.  E.  870. 

Under  the  Kansas  act  the  discretion  of  the 
trial  court  in  awarding  compensation  in  a 
lump  sum  will  not  ordinarily  be  interfered 
with.  Thus  in  Gorrell  v.  Battelle,  93  Kan. 
370,  144  Pac.  244,  wherein  a  lump  siun  was 
awarded  for  the  loss  of  a  hand,  the  court 
said:  "The  defendant  insists  that  compensa- 
tion must  cease  when  the  plaintiff's  partial 
incapacity  to  work  as  the  result  of  his  in- 
jury ceases,  that  the  plaintiff  is  likely  to 
become  able  to  work  with  his  remaining  eye, 
and  to  secure  suitable  employment,  so  that 
incapacity  will  end  long  before  the  expiration 
of  the  time  for  which  he  is  allowed  compen- 
sation. Therefore,  it  is  said,  an  award  of 
periodical  payments  should  have  been  made 
instead  of  judgment  for  a  lump  sum.  It  may 
be  conceded  that  compensation  should  cease 


when  incapacity  to  work  aa  the  result  of 
injury  ceases,  but  the  defendant's  argument 
ignores  the  finding  of  the  trial  court  that  the 
plaintiff's  incapacity  is  permanent  so  far  ae 
the  remedy  afforded  by  the  statute  is  con> 
cerned.  The  statute  confers  express  power 
to  render  judgment  in  a  lump  siun  instead 
of  making  an  award  of  periodical  payments. 
In  every  case  the  trial  court  must  exercise 
its  judgment  and  discretion  as  to  the  best 
method  of  making  compensation  in  the  light 
of  all  the  facts,  and  the  result  cannot  be  dis- 
turbed  on  appeal  except  for  an  abuse  of  the 
power."  See  to  the  same  effect  the  following 
cases:  Cain  v.  National  Zinc  Co.  94  Kan. 
679,.  680,  146  Pac.  1165,  148  Pac.  251 ;  Acker- 
son  V.  National  Zinc  Co.  96  Kan.  781,  153 
Pac.  530;  Halverhout  v.  Southwestern  Mill- 
ing Co.  97  Kan.  484,  155  Pac.  916;  Messick 
V.  McEntire,  97  Kan.  813,  156  Pac.  740; 
Roberts  v.  Charles  Wolff  Packing  Co.  98  Kan. 
750,  160  Pac.  221;  Girten  v.  National  Zinc 
Co.  98  Kan.  405,  158  Pac.  33;  McCorkle  v. 
Red  Star  Mill,  etc.  Co.  99  Kan.  131,  160  Pac 
983.    See  also  the  reported  case. 

The  Minnesota  provision  for  lump  sum 
awards  is  somewhat  unusual,  being  as  fol- 
lows: ''The  amounts  of  compensation  pay- 
able periodically  under  the  law,  either  by 
agreement  of  the  parties,  or  by  decisions  of 
the  court,  may  be  commuted  to  one  or  more 
lump  sum  payments,  except  compensation 
due  for  death  and  permanent  disability. 
These  may  be  commuted  only  with  the  con- 
sent of  the  district  court."  In  State  v.  Dist. 
Ct.  134  Minn.  16,  158  N.  W.  713,  it  was  held 
that  the  court  had  no  authority  to  grant  a 
lump  sum  award  without  the  consent  of  the 
parties.  It  was  said  in  that  case :  ''We  find 
no  statute  like  ours  except  in  Nebraska,  and 
it  seems  to  us  that  the  court  of  that  state 
has  correctly  construed  the  statute.  The 
whole  idea  of  periodical  payments  is  to  give 
the  workman  an  income  payable  as  his  wages 
were  paid.  In  cases  of  injuries  that  are  not 
serious,  commutation  to  a  lump  sum  is  left 
to  the  agreement  of  the  parties.  In  cases  of 
more  serious  injury,  the  agreement  is  inef- 
fectual unless  the  court  gives  its  consent, 
finding  a  lump  sum  payment  to  be  for  the 
best  interest  of  the  workman.  But  in  no 
case  can  the  court  commute  the  payments 
unless  the  parties  agree.  All  the  authorities 
agree  that  the  discretion,  where  it  exists,  to 
award  a  lump  sum  judgment,  shouldT  be 
sparingly  exercised.  In  most  cases  it  is  much 
better  for  the  workman  and  his  family  that 
the  compensation  be  paid  in  instalments  cor- 
responding to  the  payment  of  his  wages.  This 
is  the  plan  of  the  act,  and  it  is  only  in  ex- 
ceptional cases  that  the  court  should  approve 
a  commutation." 

Under  the  provision  for  lump  sum  awards 
in  the  Nebraska  act,  which  is  identical  with 
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that  of  Minnesota  quoted  in  the  preceding 
paragraph,  it  is  held  that  the  consent  of  both 
parties  is  essential  to  a  Itunp  sum  award. 
Johansen  y.  Union  Stock  Yards  Co.  99  Neb. 
328,  156  N.  W.  511;  Bailey  v.  U.  S.  Fidelity, 
etc  Co.  99  Neb.  109,  165  N.  W.  237.  Where 
both  parties  are  desirous  of  commuting  the 
periodical  payments  to  a  lump  sum  the  court 
may  direct  that  the  award  shall  be  made  in. 
that  form.  Pierce  ▼.  Boyer-Van  Kuran  Lum- 
ber, etc.  Co.  99  Neb.  321,  156  N.  W.  509, 
L.KJL.1916D  970,  wherein  it  was  said: 
''This  court  had  occasion  to  consider  one 
phase  of  this  question  in  the  recent  case  of 
Bailey  ▼.  U.  8.  Fidelity,  etc.  Cq.  99  Neb.  109. 
In  that  case  the  employer  and  the  workman 
bad  agreed  upon  such  commutation  and  the 
trial  court  rendered  judgment  in- a  lump  sum. 
The  question  was  whether  the  court  had 
power  to  do  so  without  the  consent  of  the 
insurance  company,  which  was  also  a  party 
to  the  suit  and  was  objecting  to  such  com- 
mutation. This  court  sustained  the  trial 
court  in  so  holding.  It  may  no  doubt  some- 
times happen  that  the  workman,  or  his  de- 
pendents, will  be  placed  at  a  disadvantage 
by  the  refusal  of  the  employer  to  agree  i<} 
commutation  in  a  lump  sum.  He  may  be 
compiled  to  receive  a  much  less  amount 
than  he  is  entitled  to  because  of  his  necessity 
to  have  the  same  paid  in  a  lump  sum.  In 
the  recent  case  above  cited,  the  court  con- 
strued die  statute  and  held  that  the  statute 
implies  that  a  previous  agreement  must  have 
been  reached  which  will  be  ratified  by  the 
district  court,  and  that  without  such  an 
agreement  the  court  cannot  compel  such  a 
commutation  of  payments.  .  .  .  We  do 
not  feel  at  liberty  to  transpose  the  language 
of  this  section,  as  plaintiff  desires,  and  change 
its  meaning  so  as  to  make  commutation  com- 
pulsory. The  meaning  is  not  ambiguous. 
The  fact  that  the  legislature  did  not  express 
such  a  thought,  while  many  such  statutes  do, 
is  significant.'  Hie  law  provides  that  'inter- 
ested parties  shall  have  the  right  to  settle 
all  matters  of  compensation  between  them- 
selves.' Section  3677.  Section  3681,  which 
provides  that  periodical  payments  may  be 
commuted,  is  in  harmony  with  this  provision. 
It  does  not  provide  that  the  district  court 
may  order  commutation  at  the  request  of  one 
of  the  parties,  but  does  provide  that  the  par- 
ties themselves  cannot  agree  upon  a  commu- 
tation in  certain  cases  without  the  consent  of 
the  court.  If  there  is  doubt  in  regard  to  the 
justice  of  this  provision,  there  seems  to  be 
nothing  in  the  language  c4  the  statute  that 
would  justify  the  court  in  construing  it  dif- 
ferently, and  the  remedy,  if  one  is  needed, 
must  be  by  the  legislature.  It  does  not  ap- 
pear that  the  parties  had  agreed  upon  com- 
mutation, and  the  court  has  no  authority  to 
or^ler  it  without  such  agreement." 


Under  the  New  Jersey  act  the  court  in 
James  A.  Banister  Co.  v.  Kriger,  84  N.  J.  L. 
30,  85  Atl.  1027,  89  Atl.  924,  reversed  a  lump 
sum  award  because  the  trial  judge  had,  in 
commuting  periodical  payments,  fixed  a  sum 
in  excess  of  the  weekly  payments  to  be  paid 
in  future  instalments.  The  court  held  that 
the  award  should  have  been  made  equal  to 
the  present  value  of  the  periodical  payments. 
The  judgment  of  the  trial  court  was  also 
reversed  in  Mockett  v.  Ashton,  84  N.  J.  L. 
452,  453,  90  Atl.  127,  wherein  the  judge  in 
granting  a  himp  sum  award  failed  to  deter- 
mine the  periodical  compensation  or  to  dis- 
close the  manner  in  which  he  had  arrived 
at  the  amount  of  the  award.  It  was  held  in 
New  York  Shipbuilding  Co.  v.  Buchanan,  84 
N.  J.  L.  543,  87  Atl.  86,  that  an  award  of  a 
lump  stun  could  not  be  sustained,  when  un- 
supported by  any  evidence  as  to  the  necessity 
therefor.  The  court  said:  "Paragraph  20  of 
the  act  requires  the  'determination'  of  the 
trial  judge  to  be  filed  in  writing,  and  that 
there  shall  be  contained  in  this  determination 
(or  in  the  judgment  altered  thereon,  accord- 
ing as  we  construe  the  statute),  'a  statement 
of  facts  as  determined  by  the  trial  judge.' 
Clearly  it  is  intended  that  the  judgment  in 
every  phase  shall  be  supported  by  a  specific 
finding  of  fact  which  inay  be  submitted  to 
and  considered  by  a  court  of  review.  Accord- 
ingly a  general  finding  that  petitioner  was 
permanently  injured,  without  stating  the  na- 
ture of  the  injury,  was  held  insuflicient. 
Long  V.  Bergen  Pleas,  86  Atl.  529.  So  also 
was  the  award  of  a  lump  sum  by  way  of  com- 
mutation, without  stating  the  amount  of 
weekly  payment  and  number  of  weeks  as  a 
basis  therefor.  lb.  In  the  same  case  a  rul- 
ing on  the  question  whethef  facts  to  support 
the  exercise  of  the  court's  discretion  in  com- 
muting to  a  lump  sum  should  be  stated  in 
the  determination  or  judgment  was  reserved 
as  not  essential  to  the  decision.  That  ques- 
tion is  now  fairly  before  us,  and  we  are  clear- 
ly of  opinion  that  such  a  statement  of  facts 
should  be  contained  in  the  written  findings 
of  the  common  pleas.  No  such  facts  being 
stated  in  the  case  at  bar,  the  award  of  a  f 
lump  sum  is  without  legal  support."  See 
also  Long  v.  Bergen  County  Ct.  84  N.  J.  L. 
117,  86  Atl.  529;  Diskon  v.  Bubb,  88  N.  J. 
L.  513,  96  Atl.  660,  and  Baur  v.  Essex  Coun- 
ty, 83  N.  J.  L.  128,  95  Atl.  627,  wherein  the 
court  awarded  a  lump  sum  without  stating 
any  reason  therefor. 

In  Adams  v.  New  York,  etc.  R.  Co.  175 
App.  Div.  714,  161  N.  Y.  S.  919,  the  court, 
in  construing  the  provisions  of  the  New  York 
act  respecting  lump  sum  awards,  held  that 
the  theory  of  the  act  was  primarily  to  pro- 
vide for  periodical  payments,  but  that  in  ex- 
ceptional cases  the  sum  might  be  computed, 
and  a  lump  sum  awarded,  to  be  paid  either 
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to  the  dependents  under  section  25,  or  into 
the  state  fund  under  seetion  27.  The  court 
said:  "Section  25  provides  in  certain  cases 
for  the  payment  of  a  lump  sum  to  the  injured 
employee  or  in  case  of  death  to  his  depend- 
ents, whereas  section  27  provides  for  the  pay- 
ment of  such  lump  sum  into  the  state  fimd, 
which  fund  then  becomes  liable  for  the  peri- 
odical payments.  The  phraseology  of  the  two 
sections  is  somewhat  different,  but  their  pur- 
pose is  substantially  the  same  except  that 
under  one  section  the  lump  sum  payment 
goes  to  the  injured  employee,  or  in  case  of 
death  his  dependents,  whereas  under  the  other 
section  the  lump  sum  payment  goes  to  the 
state  fund.  The  amount  of  the  payments  is 
the  same  under  either  section  and  it  can 
make  no  difference  to  the  employer  or  in- 
surer who  receives  the  payment.  The  two 
sections  are  to  be  read  together,  therefore, 
and  each  is  to  be  construed  in  the  light  of 
the  other,  and  each  is  to  be  regarded  as  sup- 
plementing the  other.  What  has  been  said  in 
regard  to  the  meaning  and  effect  of  section 
25  applies  also  to  section  27.  It  is  not  the 
purpose  of  either  section  to  break  down  the 
theory  of  periodical  compensation.  It  was 
not  the  purpose  of  the  legislature  to  author- 
ize the  commission  to  emasculate  this  feature 
of  tlic  law  or  to  virtually  repeal  the  provision 
that  ^compensation  under  the  provisions  of 
this  chapter  shall  be  payable  periodically  by 
the  employer,  in  accordance  with  the  method 
of  payment  of  the  wages  of  the  employee  at 
the  time  of  his  injury  or  death,  and  shall  be 
so  provided  for  in  any  award.'  TKat  stands 
as  the  general  policy  of  the  law  and  the  com- 
mission is  without  power  to  repeal  it  or  au- 
thority to  ignore  it  except  in  particular  cases. 
The  commission  lias  by  an  omnibus  resolution 
destroyed  this  theory  of  the  law  in  all  death 
cases  where  the  employer  is  insured  in  a 
mutual  compensation  insurance  company  or 
ia  a  self-insurer.  If  the  commission  can  do 
this  it  can  pass  a  resolution  requiring  the 
payment  of  a  lump  sum  into  the  state  fund 
or  to  the  injured  employee  or  his  dependents 
in  every  case  and  thereby  destroy  absolutely 
the  theory  of  periodical  payments  and  ac- 
complish a  repeal  of  an  important  feature  of 
the  law.  We  do  not  think  that  that  was  the 
intent  of  the  statute.  The  purpose  of  sections 
25  and  27  is  the  same.  Particular  cases  may 
arise  where  payment  to  the  employee  or  his 
dependents  or  payment  into  the  state  fund  of 
one  lump  sum  may  be  in  the  interest  of  jus- 
tice. But  such  cases  are  exceptional  and 
must  be  dealt  with  as  they  arise.  No  sweep- 
ing set  of  rules  can  be  enunciated  to  apply  to 
all  cases.  Section  25  requires  that  such  a 
determination  shall  be  'in  the  intereist  of 
justice,'  and  section  27  requires  that  it  must 
be  'possible  to  compute  the  present  value  of 
all  future  payments  with  due  regard  for  life 


contingencies.'  This  latter  provision  in  the 
statute  implies  that  there  are  cases  where 
the  present  value  of  future  payments  cannot 
be  properly  computed.  The  commission  is  not 
at  liberty  to  guess  at  the  present  value  of 
future  payments  regardless  of  the  contingen- 
cies which  may  arise.  The  meaning  of  the 
statute  is  that  the  situation  and  conditions 
must  be  such  that  the  present  value  of  future 
payments  may  be  arrived  at  on  a  scientific 
basis  and  with  an  approximate  approach  to 
certainty  and  fairness  and  to  the  monetary 
equivalent  of  the  payments  which  the  statute 
requires  to  be  made  periodically  in  the  fu- 
ture." In  McCarthy  v.  McAllister  Steamboat 
Go.  94  Misc.  692,  158  N.  Y.  S.  563,  an  action 
to  recover  a  lump  sum  award  as  provided  by 
the  New  Jersey  statute,  the  complaint  failed 
to  allege  that  the  amount  of  the  award  had 
been  determined  by  the  court  of  common  pleas, 
and  the  plaintiff  was  held  not  to  be  entitled  to 
recover.  See  also  Wozoeak  v.  Buffalo  Gas 
Co.  175  App.  Div.  268,  161  N.  Y.  S.  676,  an 
action  to  determine  whether  an  award  to  a 
deceased  workman  torminated  on  his  death 
or  passed  to  his  personal  representatives, 
wherein  the  court  held  that  in  the  event  that 
a  lump  sum  was  awarded,  regard  should  be 
had  to  the  time  in  which  payments  were  to  be 
made  and  that  the  insurance  company  should 
be  allowed  to  discharge  its  liability  for  a  sum 
less  than  the  total  of  the  weekly  payments. 

Under  tiie  Ohio  statute  it  was  held  in  State 
V.  Industrial  Commission,  92  Ohio  St.  4M,  Ann 
Cas.  191 7D  1162,  111  N.  E.  299,  L.R.A.1916D 
944,  that  though  the  statute  gives  the  indus- 
trial board  the  power  to  commute  biweekly 
payments,  a  decision  of  the  board  ordering 
compensation  to  be  paid  biweekly  for  six 
years  would  not  be  disturbed.  The  court  said: 
"As  the  board  in  this  case  awarded  the  de- 
pendent the  sum  of  $1,872  and  ordered  the 
same  paid  in  biweekly  instalments  at  the 
rate  of  $6  per  week,  to  continue  for  six  years 
from  the  date  of  the  death  of  the  employee, 
it  has,  in  making  the  award,  fully  complied 
with  the  law,  and  the  court  is  without  power 
to  require  it  to  commute  the  balance  remain- 
ing due  to  one  lump  sum.  That  is  a  matter, 
under  sections  39  and  40,  wholly  within  the 
discretion  of  the  board,  but  the  petition  shows 
that  the  board  has  refused  to  pay  the  relator 
any  part  of  the  award  since  the  death  of  the 
dependent  or  to  continue  the  biweekly  pay- 
ments. The  writ  therefore  must  <Nrder  the 
board  to  pay  to  relator  the  sum  of  the  bi- 
weekly payments  which  have  accrued  since 
dependent's  death  and  to  continue  such  pay- 
ments until  the  full  amount  originally  award- 
ed is  fully  paid  unless  commutation  is  ordered 
by  the  board." 

The  Teaae  statute  providing  for  the  matur- 
ing of  an  award  of  instalments  has  been  held 
not  to  be  applicable  to  a  proceeding  pending 
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4it  the  time  of  its  enactment.  Texas  Em- 
ployers' Ins.  Assoc.  V.  Bryan,  198  S.  W.  342. 
In  Roach  v.  Texas  Employers'  Ins.  Assoc.  195 
S.  W.  328,  it  was  held  that  in  an  action  on 
■an  award  of  weekly  payments  the  recovery 
must  be  in  accordance  with  the  terms  of  the 
award  and  not  in  a  lump  sum. 

Under  the  Washmgton  act,  in  Sinnes  ▼. 
C'aggert,  80  Wash.  673,  142  Pac  5,  a  lump 
■sum  award  of  $1,200  for  the  loss  of  several 
fingers,  being  within  the  statutory  amount, 
'was  sustained. 
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TRTorkaten's  Compensation  Acts  —  Tlie- 
ory  of  Liability. 

In  a  case  arising  under  the  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67)  the 
doctrine  of  respondeat  superior  has  no  appli- 
cation, nor  do  the  rules  of  employers'  liability 
for  negligence  control,  but  compensation  is 
awarded  workmen  injured  in  certain  enumer- 
ated occupations. 

Wlio  I«  ''Employee'*  witMn  Act. 

The  word  "employee"  as  specifically  defined 
in  Workmen's  Compensation  Act,  §  3,  subd.  4, 
means  a  person  who  is  engaged  in  a  hazardous 
employment  in  the  service  of  an  employer  car- 
rying on  or  conducting  the  same  upon  the 
premises  or  at  the  plant,  or  in  the  course  of 
his  employment  away  from  the  plant  of  his 
employer. 

[See  note  at  end  of  this  case.] 

Same. 

Where  an  employer  hires  the  services  of  his 
team  and  employee  to  another  to  haul  sand, 
the  employee  is  still  working  for  the  original 
employer  when  he  is  loading  sand  in  a  pit  for 
the  purpose  of  hauling  it,  and  therefore  is 
entitled  to  compensation  from  the  employer. 

[See  note  at  end  of  this  case.] 

Beview  of  Faots. 

As  provided  by  Workmen's  Compensation 
Act,  §  20,  the  decision  of  the  workmen^s  com- 
pensation commission  is  final  as  to  questions 
of  fact,  and  the  court,  on  appeal  from  its  rul- 
ing, is  limited  to  review  of  questions  of  law. 

[See  Ann.  Cas.  1916B  475;  Ann.  Cas. 
1918B  047]. 

Dale  V.  Saunders,  171  N.  Y.  App.  Div.  528, 
affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department, 


Claim  for  compensation  under  workmen's 
compensation  act.  Rose  Dale,  claimant,  and 
Saunders  et  al.,  defendants.  Claim  allowed 
by  State  Industrial  Commission.  Decision 
affirmed  by  Appellate  Division  of  Supreme 
Court.  Defendants  appeal.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Frederick  T.  Pieraon  for  appellants. 
Eghurt  E.  Woodbury  and  Harold  J.  Bin- 
man  for  respondent. 

[61]  Pound,  J.-r-This  is  an  appeal  by 
Saunders  Brothers,  the  general  employer, 
from  an  order  of  the  Appellate  Division,  third 
department,  afiirming  by  a  divided  court  an 
award  of  the  workmen's  compensation  com- 
I  mission  made  to  Rose  Dale,  widow,  and  to 
the  children,  for  the  death  of  Frank  Dale. 
The  only  question  in  the  case  is  whether  Dale 
was  employed  by  Saunders  Brothers  at  the. 
time  of  his  death  within  the  meaning  of  the 
Workmen's  Compensation  Act.  Saunders 
Brothers  urge  that  he  was  the  special  em- 
ployee of  one  Walsh  and  that  the  special 
employer  should  pay  and  the  general  employ- 
er should  not.  The  facts  are  undisputed  and 
are  as  follows: 

On  October  10,  1914,  the  day  when  Dale 
received  the  injuries  respiting  in  his  death, 
he  resided  at  26  Cornell  street,  Auburn,  New 
lork,  and  was  on  that  date,  and  for  several 
years  prior  thereto  had  been,  employed  as  a 
driver  of  a  team  and  wagon  by  Saunders 
Bros.,  who  were  engaged  in  the  business  of 
brick  making  at  Auburn,  New  York.  Saun- 
ders Bros,  also  hired  out  their  teams  for 
trucking  purposes  and  furnished  drivers  with 
the  teams  and  received  therefor  $5.50  a  day 
for  driver,  team  and  wagon.  Walsh  owned  a 
sand  bank  adjoining  the  brick  yard  of  Saun- 
ders Bros,  one  outlet  of  which  was  through 
the  property  of  Saunders  Bros.  On  said  date 
[62]  Walsh  requested  of  Saunders  Bros,  a 
team,  wagon  and  driver  for  the  purpose  of 
having  some  sand  delivered  to  Walsh's 
customers  in  the  city  of  Auburn.  Saunders 
Bros,  sent  Dale  with  a  team  and  wagon.  This 
arrangement  was  frequently  made  between 
Saunders  Bros,  and  Walsh.  Upon  receiving 
from  Walsh  an  order  for  a  team,  Saunders 
Bros,  selected  the  driver  to  go  on  the  work 
with  the  team.  The  wages  of  Dale  were  paid 
by  Saunders  Bros.,  namely,  $2.00  per  day, 
Saunders  Bros,  receiving  from  Walsh  for  the 
team  and  driver  $5.50  per  day.  The  duties 
of  Dale  were  to  go  to  the  Walsh  sand  pit, 
load  his  wagon  with  sand,  and  deliver  the 
sand  in  the  city  of  Auburn  at  places  designat- 
ed by  Walsh.  Walsh  had  no  power  to  dis- 
charge Dale  nor  any  control  over  him  except 
to  direct  where  the  sand  should  be  taken. 
Saunders  Bros,  saw  Dale  about  every  two 
hours  during  the  day  and  sometimes  gave 
directions  as  to  how  Dale  should  drive.    On 
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said  date  while  Dale  was  assisting  in  loading 
the  sand  into  the  wagon  on  Walsh's  prem- 
ises, a  sand  bank  fell  on  him,  and  crushed 
him  against  the  wagon,  causing  injuries  from 
which  he  died  the  same  day. 

In    negligence    cases    the    question    often 
arises  as  to  the  proper   application  of  the 
doctrine  of  respondeat  superior  when  an  em- 
ployee whose  negligence  causes  an  accident 
is  at  the  time  in  the  general  pay  and  service 
of  one  and  under  the  control  and  direction  of 
another.     The  latter  has  been  held  liable  as 
a  special  employer  when  it  could  be  said  that 
the  employee  Was  his  servant  at  the  time  of 
the   accident   in   a   sense   and   degree  which 
served    to    impose    liability    for    negligence. 
(Higgins   V.   Western   Union   Telegraph   Co. 
156  N.  Y.  75,  50  X.  E.  500,  66  Am.  St.  Rep. 
699;  Howard  v.  Ludwig,  171  N.  Y.  507,  64  N. 
E.  172.)     The  question,  who  is  the  master, 
also  arises  at  times  in  employees'  actions  for 
negligent  injuries.     But  the  question  in  this 
case  is  not  one  of  responsibility  for  negligent 
injury  inflicted  upon  strangers  nor  upon  an 
employee.     The    doctrine    of    respondeat    su- 
perior has  no  application  here,  nor  are  the 
rules  of  employers'  liability   [63]   for  negli- 
gence   controlling.      Compensation    provided 
for  in  the  Workmen's  Compensation  Act  is 
payable  for  injuries  sustained  or  death  in- 
curred   by    employees    engaged    in    specified 
hazardous   employments   carried    on    by   the 
employer    for    pecuniary    gain     (Workmen's 
Compensation  Law,  §  3,  subd.  5),  including 
the   operation   on   streets   and   elsewhere   of 
wagons  drawn  by  horses.     (Workmen's  Com- 
pensation Law,  §  2,  group  41.)      The  word 
"employee"  means  a  person  who  is  engaged 
in  a  hazardous  employment  in  the  service  of 
an  employer  carrying  on  or  conducting  the 
same  upon  the  premises  or  at  the  plant,  or 
in  the  course  of  his  employment  away  -from 
the  pl4int  of  his  employer.     (Workmen's  Com- 
pensation Law.  §  2,  subd.  4;  Post  v.  Burger, 
216  N.  Y.  544,  Ann.  Cas.  1916B,  158,  111  N. 
£.  351.)     Saunders  Bros,  carried  on  the  busi- 
ness   of    trucking    for    pecuniary   gain.     No 
claim  is  made  that  Walsh  was  carrying  on 
the  business  of  trucking  for  pecuniary  gain. 
Dale  was  working  for  Saunders  Bros,  as  a 
teamster    when    he    met    the    accident   that 
caused  his  death.     He  was  engaged  in  team- 
ing, not  in  "the  operation  of  a  sand  pit." 
(Workmen's  Compensation  Law,  §  2,  group 
19.)    The  duties  of  a  teamster  properly  in- 
clude the  loading  of  his  wagon,  and  are  not 
limited  to  the  driving  of  the  team.     (Costello 
V.  Taylor,  217  N.  Y.  179,  111  N.  E.  755.)     All 
this  seems  clear,  but  in  any  event  the  decision 
of  the  commission  is  final  as  to  questions  of 
fact.     (Workmen's  Compensation  Law,  §  20.) 
The  jurisdiction  of  this  court  is  limited  to  the 
review  of  questions  of  law,  and  if  any  ques- 
tion is  presented  upon  the  facts  stated  as  to 


whose  employee  Dale  was  it  is  one  of  faet 
only.  ( Howard  v.  Ludwig,  supra ;  Kellogg  v. 
Church  Charity  Foundation,  203  N.  Y.  191, 
Ann.  Cas.  1913A  883,  96  N.  E.  406,  38  L.RA. 
(N.S.)  481). 

The  order  of  the  Appellate  Division  should 
be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Collin,  Cuddeback, 
Hogan  and  Seabury,  JJ.,  concur;  Hiscock,  J^ 
concurs  in  result. 

Order  affirmed. 


NOTE. 

Wlio   Is    ^'Workman**   witkin   MeaniAS 
of  Workmen's  Compensation  Act. 

Introductory,  704. 
J:.nglish  Statutes,  704. 
Statutes  in  United  States: 
In  General,  706. 

Distinction    between    Independent    Con- 
tractor and  Workman,  708. 
Employee    of    Independent    Contractor, 

709. 
Casual  Employee,  710. 


Introductory. 

The  present  note  discusses  the  more  recent 
cases  dealing  with  the  question  who  is  a 
"workman"  or  "employee"  within  the  mean- 
ing of  a  workmen's  compensation  act.  The 
earlier  cases  on  the  subject  are  collected  in 
the  notes  to  Walker  v.  Crystal  Palace  Foot- 
ball Club,  Ann.  Cas.  1913C  25,  and  Hillestad 
V.  Industrial  Ins.  Commission,  Ann.  Cas. 
1916B  789. 

The  question  to  which  the  present  dis- 
cussion is  addressed  presupposes  an  oc- 
cupation or  industry  within  the  scope  of  the 
compensation  law.  For  a  discussion  of  what 
occupations  are  so  included,  see  the  note  to 
Uphoff  y.  Industrial  Board,  Ann.  Cas. 
1917D  1. 


English  Statutes. 

Under  the  English  workmen's  compensation 
act  the  members  of  the  crew  of  a  fishing  boat 
who  are  compensated  wholly  by  a  share  o! 
the  catch  are  not  regarded  as  workmen,  but 
a  member  of  such  a  crew  is  none  the  less  a 
workman  within  the  act  because  in  addition 
to  his  wages  he  is  to  receive  a  bonus  in  case 
the  catch  exceeds  a  certain  amount.  Duck 
V.  North  Sea  Steam  Trawling  Co.  [1915]  W. 
C.  &  Ins.  Rep.  629,  9  B.  W.  C.  C.  83. 

So  in  Newstead  v.  Steam  Trawler  Labra- 
dor, 114  L.  T.  N.  S.  27,  it  appeared  that  the 
chief  engineer  of  a  steam  trawler  was  em- 
ployed under  an  agreement  containing  a 
stipulation  that  if  the  earnings  of  the  vessel 
exceeded  a  certain  sum  he  as  well  as  tlie  rest 
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of  the  crew  was  to  receive  a  bonus.  Other- 
wise his  wages  were  fixed.  It  was  held  that 
he  was  a  "workman"  within  the  meaning  of 
the  workmen's  compensation  act.  Tlie  court 
said:  "It  seems  that  by  the  custom  of  this 
firm  and  by  the  understanding  and  arrange- 
ment between  the  parties,  if  the  vessel  made 
£100  the  skipper  was  entitled  to  £1,  and  in 
tliat  particular  case  each  member  of  the  crew 
was  entitled  to  half-a-crown.  If  the  vessel 
made  more — £150,  for  example — it  was 
double,  and  so  on.  What  was  the  effect  of 
that?  It  was  not,  as  it  seems  to  me,  any 
part  of  the  profits,  nor  was  it  concerned  with 
the  gross  earnings  of  the  working  of  the  ves- 
sel, because  it  seems  to  me  that  there  is  an 
obligation  on  the  part  of  the  owners  of  the 
trawler  to  pay  this  half-a-crown  (to  take 
that  as  one  instance;  it  will  do  just  as  well 
as  any  other )  in  a  certain  event,  which  event 
is  measured  by  the  net  earnings  of  the  vessel. 
I  eee  no  ground  for  holding  that  it  was  in 
any  sense  of  the  word  a  share  of  the  gross 
earnings  of  the  working  of  the  vessel  any  more 
than  the  actual  wages  which  were  payable  to 
the  seamen  could  be  treated  as  being  a  share 
of  the  gross  ea^'nings  of  the  vessel,  although 
the  sum  paid  both  for  wages  and  for  this 
bonus — the  half-a-crown — ^would  figure  in  the 
ship's  accounts  as  against  the.  receipts  on  the 
other  side.  In  my  view  this  case  is  not  with- 
in the  authorities  which  can  in  any  way  bind 

05  to  say  that  the  deceased  was  not  entitled 
to  the  benefit  of  the  act.  I  agree  with  the 
decision  of  the  learned  county  court  judge. 
I  think  that  it  was  quite  right,  and  the  ap- 
peal therefore  fails  and  will  be  dismissed 
with  costs." 

In  Oates  v.  Turner,  115  L.  T.  N.  S.  166,  the 
court  stated  the  facts  and  its  conclusions  as 
foliows:  "This  is  an  appeal  which  deals  with 
a  very  small  pecuniary  amount.  £4,  but  which 
is  said  to  be  likely  to  affect  a  large  body  of 
workmen  at  Sheffield,  men  who  are  called 
'jobbing  grinders.'  The  proved  facts  are 
these:  Turner  &  Co.,  who  are  master  cutlers, 
advertised  for  a  jobbing  grinder.  A  jobbing 
grinder  has  to  provide  himself  or  to  have  pro- 
vided for  him  tools,  and  he  wants  to  get 
power  to  work  the  trough,  and  it  is  custom- 
ary at  Sheffield  to  make  an  arrangement  with 

6  jobbing  grinder  similar  to,  but  not  in  all 
f aspects  identical  with,  that  which  was  made 
in  the  present  case.  Oates  replied  to  the  ad- 
vertisement; he  saw  Turner  &  Co.;  they 
asked  him  whether  he  would  buy  the  tools 
*Mch  his  predecessor  had  left  there;  they 
said  £20,  I  think,  was  the  cost;  he  said: 
'Yes,  I  will  buy  them  and  will  pay  you  at  the 
'ate  of  58.  a  week  out  of  my  wages.*  He 
entered  into  a  contract  which  was  not  in 
siting,  but  the  terms  of  which  are  sufficient- 
ly established  by  the  evidence.  He  was  to 
pay  10a.  6rf.  a  week  for  the  room  or  the  w»heel, 
it  may  be  called,  in  which  he  used  to  work^ 
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and  in  the  winter  time  he  was  to  pay  some 
small  sum  per  week  for  the  use  of  gas.     He 
was  to  do  work  for  Turner  &  Co.  as  a  jobbing 
grinder  when  they  had  work  to  give  him.    At 
that  time  and  for  some  time  afterwards  they 
had  a  good  deal  of  work,  and  I  gather  that 
substantially  all   Oates'   time  was  occupied 
doing  work  which  Turner  &  Co.  were  able  to 
give  him.    But  the  time  came  when  trade  was 
slack,  when  they  had  not  the  work  for  him, 
and   then  he,  with   the  knowledge  and  ap- 
proval— I  care  not  whether  it  was  with  the 
express  consent,  but  with  the  knowledge  and 
approval — of  Turner  &  Co.,  took  in  work  from 
other  master  cutlers,   which  he  did  in  the 
room  that  he  hired  from  Turners,  and  at  the 
troughs  that  were  worked  by  the  power  sup- 
plied by  Turners.    The  time  came  when  Oates 
did  comparatively  little  work  for  Turner  & 
Co,  themselves,  but  did  a  great  deal  of  work 
for,  amongst  others,  one  Ashton.     Ashton  is 
the  name  which  is  mentioned  here.     I  have 
assumed  for  the  moment  that  it  was  all  Ash- 
ton's  work.    While  he  was  engaged  upon  the 
work  sent  him  by  Ashton  he  met  with  an 
accident.    He  was  injured,  and  now  he  claims 
against  Turner  &  Co.  that  he  is  entitled  to 
compensation  for  an  accident  which,  he  says^ 
arose  'out  of  and  in  the  course  of  his  einploy- 
ment.    Turner  &  Co.  say:     'This  was  not  an 
accident  which  arose  "out  of  or  in  the  course 
of  the  employment."    You  were  not  at  this 
time  doing  this  work  for  Ashton  as  part  of 
our  contract  of  service  with  you.'    If  it  had 
occurred  while  he  was  doing  their  work  it 
may  be,  and  for  the  present  purpose  I  as- 
sume  it  would  be,  true  that  Turner  &  Co. 
might  be  liable.     But  what  have  they  to  do 
with  an  accident  that  to(^  place  while  he  waft 
doing  Ashton's  work?     I  asked  Mr.  Hewart 
what  was  the  relation  between  Oates,  Turner 
&  Co.,  and  Ashton.    I  think  he  felt  some  diffi- 
culty  in   answering   that  question.     In   my 
view  it  is  reasonably  clear  that  Turner  &  Co. 
cannot  be  made  liable  unless  it  be  proved,  or 
ui^less  there  be  evidence  which  justifies  the 
inference,  that  Turner  &  Co.  lent  the  man 
Oates  to  Ashton,  in  which  case  Turner  k  Co. 
would  be  the  'employers'  within  the  definition 
in  the  act.     But  there  is  no  particle  of  evi- 
dence to  suggest  any  such  conclusion.     The 
question   was   not   asked   of   Turner   &   Co.: 
'Did  you  lend  this  man  to  Ashton.    Did  you 
know  anything  about  Ashton.    Did  you  know 
whose  work  he  was  doing.'    It  was  not  asked 
of  the  man  Oates,  and  I  think  it  would  be 
wholly  wrong  to  make  an  inference  of  that 
kind   for  which   there  is  no   foundation   of 
fact  in  the  evidence  which  was  taken  before 
the  learned  county  court  judge.    The  learned 
county  court  judge  treated  himself,  I  will 
not  say  as  bound  by,  but  as  greatly  influenced 
by,  a  decision  which  he  himself  gave  some 
years  ago  in  an  unreported  case.    There  may 
•or  may  not  in  that  case  have  been  evidence^ 
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that  there  was  a  lending,  or  there  may  have 
been  evidence  which  justified  the  inference 
that  there  had  been  a  lending,  by  the  em- 
ployers there  to  the  person  in  whose  service 
the  accident  took  place.  In  my  opinion  the 
learned  county  court  judge  went  wrong  in  the 
conclusion  at  which  he  arrived.  I  quite  ac- 
cept what  Mr.  Hew^art  has  put  before  us  very 
forcibly,  that  the  question  is  not  whether 
upon  reading  these  notes  I  should  have  come 
to  the  same  conclusion,  but  it  is  this:  Was 
there  evidence  upon  which  the  reasonable  in- 
ference could  be  drawn  by  the  learned  county 
court  judge?  I  am  bound  to  say,  with  the 
utmost  possible  respect  for  His  Honor  Judge 
Benson,  who  has  given  us  a  very  careful  and 
excellent  note,  that  I  think  tliat  the  award 
he  made  cannot  be  supported,  because  there 
'was  no  evidence  to  justify  the  finding  at 
which  he  arrived." 

In  Bobbey  v.  Crosbie,  114  L.  T.  N.  S.  244, 
it  appeared  that  Crosbie  engaged  one  Watts 
to  supply  a  gang  of  men  to  unload  a  vessel. 
The  money  paid  by  Crosbie  was  equally  divid- 
ed among  the  men,  each  of  whom  made  a 
small  allowance  to  Watts  in  consideration 
of  his  supplying  the  ladders.  In  sustaining 
an  award  against  Crosbie  in  favor  of  a  mem- 
ber of  the  gang  so  employed  it  was  said: 
^'The  learned  county  court  judge  might 
reasonably  say  this:  Bobbey  was  not  em- 
ployed by  Watts;  he  was  rather  in  the  nature 
•of  a  worker  with  Watts,  and  that  he  and  the 
rest  of  the  gang  agreed — Watts  being  the 
spokesman — to  do  this  work  for  Messrs. 
'Crosbie;  in  other  words,  that  they  were  em- 
ployed by  Crosbie  to  doihis  work  and  there- 
fore came  within  the  workmen's  compensation 
•act.  I  think  in  substance  that  is  what  is 
found  by  the  learned  county  court  judge,  and 
in  my  opinion  there  was  material  which  justi- 
fied him  in  coming  to  that  conclusion." 

In  Fraser  v.  DriscoU  [1916]  W.  C.  &  Ins. 
Rep.  222,  while  the  case  went  off  on  another 
point,  the  court  apparently  was  of  the  opin- 
ion that  a  temporary  cook  at  a  choir  boy's 
school  was  a  casual  employee  and  not  within 
the  act. 

Statutes  in  United  States, 

In  General. 

To  bring  a  person  within  a  workmen's  com- 
pensation act  it  has  been  held  that  he  niust 
not  only  be  employed  but  must  enter  on  his 
•employment.  Bloomiugton,  etc.  R.  Co.  v.  In- 
dustrial Board,  276  111.  239,  114  N.  E.  517. 
In  that  case  it  appeared  that  certain  men 
were  on  Friday  employed  as  railroad  section 
men  to  go  to  work  on  the  following  Monday. 
They  were  on  the  same  day  sent  to  a  railroad 
bunk  house  and  on  that  day  one  of  them  was 
injured  by  a  passing  train.  It  was  held  that 
he  was  not  at  that  time  an  employee  of  the 
railroad. 


In  Cameron  v.  Pillsbury,  173  CaL  83,  159 
Pac.  149,  involving  the  status  of  an  agent 
who  was  compensated  by  salary  for  certain 
services  and  by  commission  for  others,  the 
court  said :  'Tetitioner  presents  the  proposi- 
tion that  Trobitz  sustained  a  dual  relation- 
ship to  him,  the  one,  that  of  employee,  the 
other,  that  of  'independent  contractor  or  part- 
ner;' that,  had  he  been  injured  while  in  pur- 
suance of  the  duties  for  which  he  drew  a 
salary  of  $60  a  month,  the  award  would  be 
correct,  but  having  been  injured  in  the  per- 
formance of  these  independent  duties  petition- 
er is  not  liable.  We  cannot  agree  with  this 
view.  The  employer  was  entitled  to  all  of 
Trobitz's  working  hours  and  was  empowered 
to  direct  his  labor.  In  either  capacity  he 
was  an  employee.  It  is  not  an  uncommon 
thing  for  retail  merchants,  for  laundrymen, 
and  the  like  to  pay  a  commission  to  the  driv- 
ers of  their  delivery  wagons  for  all  new  busi- 
ness which  they  bring  in.  It  has  never  been 
held  that  this  circumstance  creates  a  distinct 
relationship  in  law.  They  are  still  employee.>i, 
as  was  properly  held  by  the  court  of  appeal 
under  similar  facts  in  Sumner  v.  Xevin,  4 
Cal.  App.  347,  87  Pac.  J 105.  A  certain 
amount  of  freedom  of  action  was  inherent  in 
the  nature  of  the  work  which  the  injured  man 
performed,  but  this,  however,  did  not  ehanue 
the  character  of  his  employment,  for  the  em 
ployer  himself  still  had  general  supervision 
and  control  over  it." 

In  Western  Metal  Supply  Co.  v.  Pilbburv, 
172  Cal.  407,  Ann.  Cas.  1917E  390,  156  Pae. 
491,  it  appeared  that  one  Mason  was  em- 
ployed as  a  night  watchman  by  the  Westi'rn 
Metal  Supply  Company.  He  was  also  em 
ployed  in  the  same  capacity  at  the  same  time 
by  five  other  firms.  He  made  regular  rounds 
of  the  premises  of  his  employers.  He  had 
a  separate  agreement  with  each  employer. 
He-  was  killed  while  trying  to  prevent  tlie 
commission  of  a  burglary  on  the  premises  ut 
the  Western  Metal  Supply  Company.  It  was 
held  that  he  was  an  employee  of  that  compa- 
ny. The  court  said:  "The  petitioner  argues 
that  the  facts  above  recited  do  not  justify  the 
conclusion  that  Mason  was  an  employee  of  the 
petitioner.  On  the  contrary,  it  is  insisted. 
he  was  an  independent  contractor.  Section 
13  of  the  act  defines  the  term  'employer'  aii 
*every  person,  firm,  voluntary  association  and 
private  corporation  .  .  .  who  has  any 
person  in  service  under  any  appointment  or 
contract  of  hire.'  The  term  'employee'  is  de- 
fined in  section  14  as  'every  person  in  the 
service  of  an  employer  .  .  .  under  any 
appointment  or  contract  of  hire.'  If  it  he 
conceded  that  the  relationship  thus  described 
is  that  of  master  and  servant,  as  defined  in 
section  2009  of  the  Civil  Code,  it  must  never- 
theless be  held  that  tlie  evidence  before  the 
commission  justified  the  finding  that  Mason 
was  a  servant  of  the  appellant.     'The  real 
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test  by  which  to  determine  whether  a  person 
is  acting  as  the  servant  of  another  is  to  ascer- 
tain whether,  at  the  time  when  the  injury  was 
inflicted,  he  was  subject  to  such  person's 
orders  and  control  and  was  liable  to  be  dis- 
charged by  him  for  disobedience  of  orders  or 
misconduct.'  (Wood  on  Master  and  Servant, 
§  317.)  If  Mason  had  been  working  for  the 
j>etitioner  alone  as  night  watchman,  it  could 
hardly  be  claimed  that  he  was  not  to  be  re- 
garded as  a  servant  of  such  petitioner.  He 
would  have  been  *in  the  service*  of  the  em- 
ployer 'under  a  contract  of  hire,'  to  use  the 
language  of  the  workmen's  compensation  act, 
•or.  if  we  look  to  section  2009  of  the  Civil 
Code,  it  might  well  have  been  found  that  he 
was  'employed  to  render  personal  service  to 
his  employer  otherwise  than  in  the  pursuit  of 
an  independent  calling,'  and  in  such  service 
remained  'entirely  under  the  control  and 
direction'  of  the  employer.  The  fact  that 
Mason  was  working  at  the  same  time  for 
different  employers  is  not  necessarily  incon- 
sistent with  the  relation  of  master  and  serv- 
ant between  any  one  of  such  employers  and 
himself.  (1  Labatt  on  Master  and  Servant, 
2d  ed.  §  2.)  The  findings  and  conclusions  of 
the  commission  on  questions  of  fact  are  con- 
clusive. (Sec.  84.)  If  a  finding  has  the  sup- 
port of  substantial  evidence,  it  is  beyond  re- 
view here.  The  most  that  can  be  said  is  that 
a  finding  that  Mason  was  an  independent 
contractor  might  reasonably  have  been  made. 
But  certainly  the  conclusion  to  the  contrary 
was  one  that  could  have  been  entertained  by 
a  rational  mind.  It  is,  therefore,  binding 
upon  this  application." 

In  Bargey  v.  Massaro  Macaroni  Co.  218  N. 
Y.  410,  113  N.  E.  407,  it  appeared  that 
Bargey  was  engaged  by  the  defendant  to  erect 
a  partition  on  its  place  of  business.  While  so 
employed  he  was  killed  by  the  collapse  of 
the  building.  The  defendant  was  engaged  in 
the  manufacture  of  macaroni.  It  was  held 
that  Bargey  was  not  an  employee  of  the  de- 
fendant, the  court  saying:  "Bargey,  the  de- 
ceased, was  not  an  employee,  because  he  was 
not  engaged  in  the  preparation  of  macaroni. 
The  placing  of  the  partition  was  not  an  ad- 
junct of  or  within  a  department  of  the  em- 
ployment of  preparing  macaroni.  It  was  a 
speeilic  act  for  which  Bargey  was  specially 
employed,  which  had  no  relation  to  the 
hazardous  employment  except  that  it  made 
more  useful,  within  the  contemplation  of  the 
employer,  the  building  in  which  the  employ- 
ment was  carried  on.  He  was  not  engaged  in 
the  preparation  of  macaroni,  even  as  in  parti- 
tioning off  a  part  of  the  residence  of  a  physi- 
cian as  a  professional  office  he  would  not  be 
engaged  in  the  occupation  of  practicing  medi- 
cine. He  was  not,  within  the  intendment  of 
the  law,  an  employee  of  the  company." 

In  Kiernan  v.  Friestedt  Underpinning  Co. 
171  App.  Div.  539,  157  N.  Y.  S.  900,  it  ap- 


peared that  the  deceased  had  been  employed 
by  the  defendant  for  about  eight  months. 
His  wages  were  $3.68  per  day  payable  weekly. 
He  had  worked  on  Monday,  the  day  previous 
to  the  accident,  and  <^me  to  work  a  little  late 
on  Tuesday, .  the  day  of  the  accident.  The 
superintendent  in  charge  told  him  that  he 
need  not  work  any  more.  As  he  started  to 
leave  he  fell  and  received  the  injuries  which 
caused  his  death.  It  was  held  that  he  was 
an  employee  at  the  time  of  the  accident  with- 
in the  meaning  of  the  New  York  workmen's 
compensation  act. 

In  McPhee's  Case,  222  Mass.  1,  109  N.  E. 
633,  it  appeared  that  McPhee  was  employed 
by  the  Atlantic  Park  Company  to  protect  the 
latter's  property  from  fire.  He  organized  a 
fire  brigade  for  that  purpose.  It  further  ap- 
peared that  McPhee  was  also  a  regular  mem- 
ber of  the  fire  department  of  the  town  where 
the  property  of  the  Atlantic  Park  Company 
was  situated.  Prior  to  the  injury  a  fire  broke 
out  in  a  garage  in  the  vicinity  of  the  com- 
pany's premises.  McPhee  went  to  the  fire  for 
the  purpose  of  extinguishing  the  same  and 
also  to  protect  the  company's  property. 
While  engaged  in  extinguishing  the  fire  he 
was  injured.  It  was  held  that  he  was  an 
"employee"  of  the  Atlantic  Park  Company 
within  the  meaning  of  the  Massachusetts 
workmen's  compensation  act.  The  court  said: 
*' While  the  deceased  was  a  member  of  the 
town  fire  department  and  as  such  required  to 
attend  the  fire,  it  might  well  be  that  his  para- 
mount duty  was  owed  to  the  subscriber  to 
protect  its  property  from  destruction  by  fire 
and  to  prevent  thereby  a  panic  among  its 
patrons  and  the  disaster  which  might  ensue. 
It  does  not-  seem  to  us  possible  to  say  as 
matter  of  law  that  when  he  had  exhausted 
the  chemical  of  the  subscriber  and  began 
working  in  connection  with  the  fire  appa- 
ratus of  the  town,  he  ceased  acting  pri- 
marily in  the  interests  of  his  employer, 
who  was  the  subscriber,  and  began  working 
exclusively  for  the  town.  The  interests  of 
his  general  employer  in  the  extinguishment 
of  a  fire  in  such  threatening  proximity  to  its 
property  well  may  have  been  found  to  have 
been  so  dominant  as  to  absorb  the  exclusive 
attention  of  McPhee  and  to  have  rendered 
him  in  the  direction  of  his  own  conduct  chief- 
ly concerned  to  act  for  its  interests  as  to  the 
means  employed  and  the  result  to  be  achieved 
in  the  particular  service  of  extinguishing  the 
fire.  If  this  was  so,  then  his  efforts  were 
directed  to  the  promotion  of  the  business  of 
that  general  employer  even  though  it  hap- 
pened that  at  the  same  time  he  was  acting 
in  accordance  with  his  obligation  to  the  town 
fire  department." 

In  Beckmann  v.  Oelerich,  174  App.  Div. 
353,  160  N.  Y.  S.  791,  it  appeared  that  the 
claimant,  who  was  acting  as  foreman  for  the 
defendant    corporation,    was    also    the    vice- 
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president  and  a  stockholder  of  that  firm.  It 
was  held,  nevertheless,  that  ho  was  an  em- 
ployee. The  court  said:  **As  to  the  claim 
that  the  claimant  was  not  an  employee  with- 
in the  meaning  of  the.  act.  The  claimant 
spoke  of  his  compensation  for  services  as 
salary.  He  was  the  owner  of  seven  of  the  100 
shares  of  stock  of  the  corporation.  There  is 
no  claim  that  the  payments  received  by  him 
were  dividends  upon  his  stock.  The  commis- 
sion found  that  the  weekly  payment  made 
him  was  his  weekly  wage.  Its  finding  was 
fully  justified  by  the  evidence.  While  he 
was  vice-president  of  the  corporation  his  em- 
ployment was  doubtless  through  the  board 
of  directors,  of  whom  he  may  or  may  not 
have  been  one.  Although  he  was  the  general 
foreman,  he  worked  in  the  various  industries 
of  the  corporation  the  same  as  other  work- 
men, and  was  doing  the  work  of  an  ordinary 
employee  at  the  time  he  was  injured.  His 
being  vice-president  and  a  stockholder  in  no 
way  affected  his  status  as  an  employee. 
Connor  Workmen's  Compensation  Law,  31, 
96;  Aken  v.  Barnet,  etc.  Knitting  Co.  118 
App.  Div.  463,  103  N.  Y.  S.  1078,  affirmed 
192  N.  Y.  654,  86  N.  E.  1106." 

But  in  Bowne  v.  S.  W.  Bowne  Co.  221  N. 
\,  28,  116  N.  E.  364,  reversing  176  App.  Div. 
131,  162  N.  Y.  S.  244,  the  president  and  ma- 
jority stockholder  of  a  corporation,  injured 
while  temporarily  performing  manual  labor, 
was  held  not  to  be  a  workman.  The  court 
said:  "The  words  of  the  statute  are  not 
clear.  A  workman  in  a  broad  sense  is  one 
who  works  in  any  department  of  physical  or 
mental  labor,  but  in  common  speech  is  one 
Avho  is  employed  in  manual  labor,  such  as  an 
artificer,  mechanic,  or  artisan;  while  an  em- 
ployee in  a  broad  sense  is  one  who  receives 
salary  or  wages  or  other  compensation  from 
another  (Gurney  ▼.  Atlantic,  etc.  R.  Co.  58 
N.  Y.  358),  but  in  common  speech  the  term 
is  usually  applied  to  clerks,  laborers,  etc.,  and 
not  to  the  higher  officers  of  a  corporation. 
The  statutory  definition  speaks  of  one  *in  the 
service*  of  an  employer.  In  a  broad  sense 
the  officers  of  a  corporation  serve  it,  but  in 
common  speech  they  are  not  referred  to  as  its 
servants  or  employees.  .  .  .  The  claim- 
ant in  this  case  is  willing,  in  order  to  collect 
a  workman's  allowance  for  himself  from  the 
insurance  carrier,  to  assume  a  status  that  he 
might  be  the  first  to  disclaim  for  any  other 
purpose.  Theoretically  he  was  subject  to  the 
orders  of  his  corporation  and  was  liable  to 
be  discharged  for  disobedience.  Practically 
he  was  the  corporation,  and  only  by  a  legal 
ficUon  its  servant  in  any  sense.  Section  30 
of  the  act  provides  that;  *Xo  benefits,  sav- 
ings or  insurance  of  the  injured  employee, 
independent  of  the  provisions  of  this  chapter, 
shall  be  considered  in  determining  the  com- 
pensation or  benefits  to  be  paid  under  this 


chapter.'  But  these  words  are  appropriate 
to  the  meager  advantages  of  a  workman  and 
not  to  the  comfortable  dividends  of  the  etock- 
holder.  Upon  the  most  liberal  construction 
contended  for,  consistent  with  the  purpose  of 
the  law,  the  order  should  be  reversed,  with 
costs  in  this  court  and  in  the  appellate  di- 
vision against  the  industrial  commission,  and 
the  claim  dismissed." 

Distinction  between  Independent  Cox- 
tbactob  and  workman. 

In  a  number  of  cases  the  question  has 
arisen  whether  an  injured  person  was  a 
."workman"  within  the  meaning  of  a  work- 
men's compensation  act  or  was  an  independ- 
ent contractor  for  the  work  on  which  he  wa» 
engaged.  In  cases  of  that  kind  the  test  ap- 
plied has  been  whether  any  power  of  superin- 
tendence or  control  was  retained  by  the  em- 
ployer. 

Thus  in  Tuttle  v.  Embury-Martin  Lumber 
Co.  192  Mich.  385,  158  N.  W.  875,  a  person 
contracting  to  haul  logs  for  a  lumber  com- 
pany at  a  stated  price  per  thousand  was  held 
to  be  an  employee  and  not  an  independent 
contractor.  The  court  said:  "In  our  opinion 
there  was  such  control  over  the  work  of 
Tuttle,  by  the-  company,  as  makes  it  incon- 
sistent to  say  that  Tuttle  was  an  independent 
contractor.  His  work  was  limited  by  the 
right  of  the  ocmpany  to  terminate  it  at  any 
time,  and  it  was  for  no  definite  period*  or 
amount.  The  loading  and  unloading  were 
under  control  of  the  company,  both  as  to  time 
and  place.  True,  he  was  in  charge  of  his 
team  while  going  fjom'the  skidway  to  the 
mill,  but  that  it  was  true  of  all  the  drivers, 
whether  working  by  the  month  or  the  thou- 
sand." 

In  Hackel  v.  Serviss,  167  N.  Y.  S.  348.  it 
was  held  that  one  who  for  a  lump  sum  agreed 
to  paint  a  house  was  a  contractor  and  not  an 
employee. 

In  Zeitlow  v.  Smock  (Ind.)  117  N.  E.  665, 
a  person  employed  to  do  certain  hauling,  over 
whom  no  control  was  retained  by  the  em- 
ployer, was  held  to  be  an  independent  con- 
tractor and  not  a  workman. 

In  Perham  v.  American  Roofing  Co.  IW 
Mich.  221,  159  N.  W.  140,  one  who  undertook 
to  cover  a  roof  for  a  stipulated  price  was  held 
to  be  not  an  employee  but  an  independent 
contractor. 

In  Decatur  Ry.  etc.  Co.  v.  Industrial  Board. 
276  111.  472,  114  N.  E.  915,  a  person  agreeing 
to  unload  coal  at  a  stated  price  per  ton, 
hiring  his  own  help,  was  held  to  be  an  em- 
ployee and  not  an  independent  contractor. 
The  court  said:  "The  plaintiff  in  error  in- 
sists that  Mul  verb  ill  was  an  independent  con- 
tractor, because  he  was  not  in  the  unloading 
of  the  coal  under  the  supervision  and  dlrec- 
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tion  of  the  plaintiff  in  error  as  to  the  man- 
ner in  which  the  work  should  be  done;  that 
he  hired  and  paid  his  own  help  and  that  he 
was  paid  by  the  ton.  On  the  other  hand, 
there  was  evidence  that  it  was  the  duty  of 
Mulverhill  to  keep  the  bins  full;  that  the 
head  fireman  directed  him  where  to  scoop  the 
eoal,  when  to  quit,  and  when  there  was  not 
enough  coal  in  certain  bins  told  him  to  scoop 
more,  and  that  Mulverhill  was  under  his 
orders  to  keep  the  bins  filled.  He  was  sub« 
ject  to  discharge  at  any  time  within  notice 
and  without  a  reason.  The  right  to  control 
the  manner  of  doing  the  work  is  the  princi- 
pal consideration  which  determines  whether 
the  worker  is  an  employee  or  an  independent 
•contraotor.  This  work  was  very  simple.  No 
control  would  ordinarily  be  required  except 
to  direct  where  the  coal  should  be  unloaded, 
and  this  control  was  exercised.  There  was 
nothing  in  the  contract  indicating  that  the 
•company  surrendered  the  right  to  control  the 
manner  in  which  the  unloading  should  be 
done.  It  retained  the  right  to  discharge 
Mulverhill  on  the  instant.  The  method  of 
payment  was  not  inconsistent  with  a  con- 
tract of  hiring,  and  the  retention  of  hospital 
dues  and  the  giving  of  a  pass  tended  to  estab- 
lish the  relation  of  employer  and  employee. 
There  was  evidence  from  which  the  industrial 
board  might  reasonably  find  that  Mulverhill 
was  an  employee  of  the  plaintiff  in  error." 

In  Western  Indemnity  Co.  v.  Pillsbury,  172 
Cal.  807,  159  Pac  721,  it  was  held  that  a  per- 
son furnishing  teams  and  drivers  was  an 
independent  contractor  though  he  drove  one 
of  the  teams.  The  court  said :  *'It  is  clear  that 
the  contract  was  not  one  between  employer 
and  employee  in  the  sense  of  section  14  of  the 
^compensation  act,  but  one  by  which  Mr. 
Stevens  agreed  to  furnish  facilities  for  doing 
4k  certain  sort  of  work.  There  was  no  stipu- 
Ution  between  the  contractor  who  was  per- 
forming the  work  for  the  municipality  and 
Stevens  regarding  wages.  A  limip  sum  was 
paid  for  each  team  and  Mr.  Tittle  knew  noth- 
ing, so  far  as  the  testimony  reveals,  regard- 
ing the  amount  of  wages  paid  Stevens'  driver. 
Neither  did  he  pay  Mr.  Stevens  a  certain  sum 
lor  use  of  the  teams  and  another  sum  for 
personal  services.  The  amount  paid  was 
112  for  two  drivers,  two  teams,  and  two 
*wagons.  After  the  accident  another  driv- 
er was  substituted  for  the  injured  man. 
He  continued  to  perform  the  work  just  as  his 
employer  had  done  it,  and  his  name  was  never 
given  to  tlie  Tittle  Company  nor  entered  upon 
the  books,  but  the  money  due  for  the  two 
teams  was  paid  to  the  wife  of  the  injured 
man." 

The  case  last  cited  was  distinguished  in 
Yolo  Water,  etc.  Co.  v.  Industrial  Ace.  Com- 
mission (Cal.)  168  Pac.  1146,  wherein  the 
"person  by  whom  a  teamster  was  employed  was 


held  to  he  a  foreman  and  not  an  independent 
contractor.  The  court  said:  "In  the  West- 
em  Indemnity  Co.  case  it  clearly  appears 
that  Stevens  was  engaged  in  a  permanent 
business  of  |'teaming  and  grading,'  and  con- 
tracted to  furnish  teams  and  drivers  for  the 
work.  In  the  present  case  Wallace  was  not 
by  trade  a  contracting  teamster,  and  the  evi- 
dence is  too  vague  and  indefinite  to  warrant 
a  finding  that  Wallace  had  contracted  to  fur- 
nish teams.  The  evidence  as  a  whole  indi- 
cates rather  that  Wallace  regarded  himself 
as  foreman,  and  in  that  capacity  employed 
men  and  teams.  Wallace  could  not  have  sued 
petitioner  for  breach  of  contract  for  failing 
to  accept  teams  tendered  by  him,  nor  could 
petitioner  have  sued  Wallace  for  failure  to 
furnish  teams,  because  of  this  indeflniteness. 
Stevens  did  not  act  as  forenuui  for  Tittle, 
hiring  and  discharging  his  men,  as  did  Wal- 
lace here,  but  worked  under  the  foreman  of 
the  gener.al  contractor.  Had  Stevens  been  dis- 
charged, his  teams  must  neeessarily  have  been 
ruled  off  the  work  with  him.  But  for  aught 
that  appears  here  Wallace  could  have  been 
discharged,  and  yet  the  teams  secured  by  him 
retained.  There  are  other  points  upon  which 
the  cases  can  be  distinguidied,  but  the  above 
are  sufiScient  to  deprive  the  case  cited  of  the 
force  claimed  for  it  by  petitioner.  To  re- 
capitulate: The  evidence  shows  that  Wallace 
was  authorised  to  employ  laborers  for  peti- 
tioner, and,  acting  under  that  authority  and 
as  the  agent  for  the  corporation,  he  did  em- 
ploy the  applicant  to  do  work  for  said  peti- 
tioner, and  while  so  engaged  as  such  employee 
in  the  very  work  for  which  he  was  employed, 
said  applicant  was  injured." 

ElCPLOTEE  OF  ITTDKPENPBNT  CONTBACTOB. 

In  most  jurisdictions  a  person  employed  by 
an  independent  contractor  is  not  an  employee 
of  the  person  for  whom  the  latter  works,  with- 
in the  meaning  of  a  workmen's  compensation 
act.  Sturdivant  v.  Pillsbury,  172  Cal.  581, 
168  Pac.  222;  Western  Indemnity  Co.  v.  State 
Industrial  Ace.  Commission.  172  Cal.  766, 
158  Pac.  1033;  Packett  v.  Moretown  Cream- 
ery Co.  (Vt.)  90  Atl.  638.  In  the  application 
of  that  rule  the  following  have  been  held  to 
be  independent  contractors: 

— ^a  person  employed  to  cut  wood  at  a  stat- 
ed price  per  cord,  Fidelity,  etc.  Co.  v.  Brush 
(Cal.)  168  Pac.  890;  Donlon  v.  Industrial 
Ace.  Commission,  173  Cal.  250,  159  Pac.  715; 

— ^a  company  employed  to  install  an  oil 
pumping  apparatus.  Western  Indemnity  Co. 
V.  State  Industrial  Ace.  Commission,  172  Cal. 
766,  158  Pac.  1033; 

— a  carpenter  employed  te  put  up  a  build- 
ing, Connolly  v.  Industrial  Ace.  Commission, 
173  Cal.  405,  160  Pac.  239;  Packett  v.  More- 
town  Creamery  Co.  (Vt.)  99  Atl.  638. 
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Under  the  Illinois  act  the  principal  con- 
tractor is  liable  if  he  does  not  require  his  sub- 
contractors to  insure.  Parker- Washington 
Co.  V.  Industrial  Board,  274  111.  498,  113  N. 
E.  976.  ^ 

In  Mas8aehu8eti8  the  owner  or  principal 
contractor  is  required  by  statute  to  insure 
for  the  benefit  of  the  employees  of  an  inde- 
pendent contractor  or  subcontractor.  White 
V.  George  A.  Fuller  Co.  226  Mass.  1,  114  N. 
£.  829.  Apparently,  however,  that  provision 
does  not  apply  to  municipalities.  In  the  case 
of  In  re  Clancy  (Mass.)  117  N.  E.  347,  it  ap- 
peared that  a  workman  was  employed  by  one 
McGillicuddy  as  a  teamster.  McGillicuddy 
had  an  arrangement  with  the  city  of  Spring- 
field, Mass.,  by  which  he  was  to  do  hauling 
for  that  city  at  the  rate  of  $5.25  per  day, 
sending  his  team  and  driver  to  the  city  yards 
to  do  whatever  work  was  to  be  done.  Hie 
driver  would  inquire  what  work  was  to  be 
done.  If  there  was  any  work  the  ci^^  officials 
would  inform  him,  but  they  never  gave  him 
any  direction  as  to  the  manner  of  doing  the 
work.  A  driver  for  McGillicuddy  while  so 
acting  received  injuries  from  which  he  died. 
It  was  held  that  he  was  not  an  employee  of 
the  city  of  Springfield,  within  the  meaning 
of  the  Massachusetts  workmen's  compensation 
act.  The  court  said:  ''The  pertinent  pro- 
vision is  St.  1913,  c.  8(Kr,  §  6,  in  these  words: 
'This  act  shall  apply  to  all  laborers,  workmen 
and  mechanics  in  the  service  of  ...  a 
.  .  .  city  .  .  .  under  any  .  .  .  con- 
tract of  hire,  express  or  implied,  oral  or  writ- 
ten.' It  is  plain  .that  there  can  be  no  re- 
covery. The  deceased  had  no  contract  of  any 
kind  with  the  city.  His  contract  of  employ- 
ment was  exclusively  with  McGillicuddy,  who 
alone  was  responsible  for  his  wages.  This  is 
the  plain  case  where  the  city  hired  from 
another  horses,  cart  and  driver  to  carry  ma- 
terial from  one  place  to  another  as  its  serv- 
ants or  officers  might  direct;  the  driver  being 
left  to  deal  with  the  horses  in  his  own  way. 
As  was  said  in  Peach  v.  Bruno,  224  Mass.  447, 
113  N.  E.  279,  nothing  is  better  settled  under 
such  circumstances,  when  nothing  more  ap- 
pears, than  that  as  matter  of  law  the  driver 
is  the  servant  of  the  owner  of  the  horses  and 
not' of  the  one  who  hires  them.  Shepard  v. 
Jacobs,  204  Mass.  110,  90  N.  £.  392.  26  L.R.A. 
(N.S.)  442,  134  Am.  St.  Rep.  648;  Tornroos 
v.  R.  H.  White  Co.  220*  Mass.  336,  107  N.  E. 
1015;  W.  S.  Quinby  Co.  v.  Estey,  221  Mass. 
56,  108  N.  E.  908.  This  principle  of  law  ap- 
plies as  well  to  claims  arising  under  the  work- 
men's compensation  act  as  in  other  branches 
of  the  law.  Pigeon's  Case,  216  Mass.  51,  102 
N.  E.  932,  Ann.  Cas.  1915A  737.  The  ease 
at  bar  is  well  within  the  authority  of  the 
first  point  decided  in  Comerford's  Case,  224 
Mass.  671,  113  X.  E.  460.  The  decision  of  the 
industrial  accident  board  was  right." 


An  independent  contractor  is  liable  for 
compensation  to  his  employees  in  case  of  in- 
jury to  them.  See  the  reported  case.  And 
see  Kirkpatrick  v.  Industrial  Ace.  Commis 
sion,  31  Cal.  App.  668,  161  Pac.  274,  wherein 
a  contracting  teamster  was  held  to  be  liable 
to  one  of  his  drivers  for  compensation  for 
injuries  received  while  performing  a  contract 
made  by  the  employer  to  haul  for  a  third 
person. 

Casual  Emploteb. 

It  has  been  unifbrmlv  held  tliat  one  who  is 
casually  employed  to  do  odd  jobs  is  not  a 
"workman"  or  "employee"  within  the  mean- 
ing of  a  workmen's  compensation  act.  Mary- 
land Casualty  Co.  v.  Pillsbury,  172  CaL  748, 
158  Pac.  1030  (machinist  employed  to  repair 
farm  tractor) ;  Blood  v.  Industrial  Aoc  Com- 
mission, 30  Cal.  App.  274,  167  Pac.  1140  (per- 
son employed  to  paint  house  and  furnish  ma- 
terials for  that  purpose  at  agreed  price  per 
day) ;  l4iGrande  Laundry  Co.  v.  Pillsbarvr 
173  Cal.  777,  161  Pac.  988  (carpenter's  help- 
er assisting  in  carpenter  work  on  premises  of 
stockholder  of  corporation  by  whom  carpenter 
was  employed) ;  Carter  v.  Industrial  Ace. 
Commission  (Cal.)  168  Pac  1065  (laborer 
employed  for  four  days  to  load  train) ;  Mc- 
Laughlin v.  Industrial  Board,  281  111.  100. 
117  N.  £.  819  (employm^it  for  few  hours  to 
assist  other  workmen) ;  Solomon  v.  Bonis. 
167  X.  Y.  S.  676  (person  employed  by  apart- 
ment house  owner  to  do  odd  jobs  of  plaster- 
ing). 

In  Blood  V.  Industrial  Ace.  Commission,  30 
Cal.  App.  274,  167  Pac.  1140,  the  court  said: 
"Under  the  British  Workmen's  Compensation 
Act  of  1906,  the  word  'workman'  'does  not  in- 
clude a  person  whose  employment  is  of  a 
casual  nature  and  who  is  employed  otherwise 
than  for  the  purpose  of  the  employer's  trade 
or  business.'  As  to  both  clauses  within  the 
quotation,  it  will  be  observed  that  there  is  a 
material  difference  between  the  language  used 
in  the  British  act  and  that  of  the  California 
statute.  Commenting  upon  a  very  similar 
difference  between  the  Massachusetts  and 
the  British  acts,  the  supreme  court  of 
Massachusetts  has  said  that  this  differ- 
ence in  phraseology  must  be  regarded  as 
deliberately  designed,  and  that  its  effect  is 
to  narrow  the  scope  of  the  Massachusetts  act 
as  compared  with  the  English  act.  'No  one 
whose  employment  is  "casual"  can  recover 
here,  while  the  one  whose  employment  is  *'of 
a  casual  nature"  comes  within  the  act,  pro- 
vided it  is  also  for  the  purpose  of  the  em- 
ployer's trade  or  business.  It  is  possible  that 
a  distinction  as  to  the  character  of  the  em- 
ployment may  be  founded  upon  the  difference 
between  the  modifying  word  "casual"  used  in 
our  act,  and  the  words  "of  a  casual  nature'^ 
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in  the  English  act.     Tli£  phrase  of  our  own 
act  tends  to  indicate  that  the  contract  for 
service  is  the  thing  to  be  analyzed,  in  order 
to  determine  whether  it  be  casual,  while  in 
the  Ehiglish  act  the  nature  of  the  service  ren- 
dered Is  the  decisive  test.     This  distinction 
appears  to  have  been  made  the  basis  of  de- 
cision in  Knight  v.  Bucknill,  6  B.  W.  C.  C. 
160,  [1913]  W.  C.  &  Ins.  Rep.  175,  57  Sol.  J. 
245.'     (In  re  Gaynor,  217  Mass.  86,  104  N.  E. 
339,  L.R.A.1916A  363.)       In  the  same  Massa- 
chusetts decision  it  is  noted  that  the  ordinary 
signification  of  the  word  'casual'  as  shown  by 
the  lexicographers  is  something  which  comes 
without  regularity,  and  is  occasional  and  inci- 
dental ;  that  its  meaning  may  be  more  clearly 
understood    by    referring    to    its    antonyms, 
which   are,  'regular,*  *systematic,'  'periodic,' 
and  'certain.'    Tested  by  this  distinction,  the 
contract  of  employment  of  Heck  by  the  peti- 
tioner to  paint  his  house  was  casual.    It  was 
a  mere  occasional  and  incidental  contract,  not 
constituting  or  connected  with  any  regular, 
systematic,  periodic,  or  certain  business.    The 
supreme  court  of  Massachusetts  afterward  re- 
ferred  to  the  Claynor  case  as  follows:     *In 
addition  to  what  was  said  there  it  may  be  of 
importance  ( in  determining  whether  in  a  par- 
ticular case  the  ''employment  is  but  casual") 
to  have  in  mind  the  reason  for  this  limitation 
\ipon  the  class  of  persons  who  are  entitled  to 
the  benefits  of  the  workmen's  compensation 
act.     The  scheme  created  by  the  workmen's 
compensation  act  is  a  scheme  of  insurance  in 
^^hich  the  premiums  to  be  paid  by  the  em- 
ployer are  based  upon  the  wages  paid  by  him 
to  his  employees.    It  may  have  been  thought 
impracticable  to  work  out  a  scheme  of  insur- 
ance if  persons  who^are  only  occasionally  em- 
ployed are  to  be  included  among  those  in- 
sured.'   Cheevers's  Case,  219  Mass.  244,  106 
X.  E.  861.    It  appears  to  us  that  the  Massa- 
chusetts decisions  we  have  referred  to  are 
based  upon  sound  reasoning  and  may  w-ell  be 
applied  in  the  interpretation  of  our  own  stat- 
ute.    We.   therefore,   have   reached  the   con- 
clusion that  the  employment  of  the  applicant 
Heck  named  in  the  proceedings  here  under 
review  was  of  a  nature  which  did  not  entitle 
him  to  compensation  for  his  injury." 

In  lliompson  v.  Twiss,  90  Conn.  444,  97 
Atl.  328,  L.R.A.1916E  506.  It  appeared 
that  Twiss  employed  Thompson  to  develop 
the  former's  land.  Twiss  furnished  the 
tools  and  materials.  For  five  or  six 
years  prior  to  the  accident  Thompson  had 
fi'equently  done  odd  jobs  for  Twiss.  Dur- 
ing tlie  performance  of  the  last  work  Thomp- 
son hired  other  men  to  help  him  but  they 
^ere  never  paid  by  Twiss.  It  was  held  that 
wnder  these  circumstances  the  employment 
*as  not  casual.  The  court  said:  "As  we 
examine  compensation  acts,  we  must  remem; 
ber  that  they  differ   in   their   treatment  of 


what  is  casual  employment.  Some  exclude 
from  its  benefits  all  casual  employees;  others 
follow  the  British  act  and  exclude  all  whose 
employment  is  of  a  casual  nature  and  not  for 
the  purposes  of  the  trade  or  business.  The 
Massachusetts,  Michigan,  Wisconsin  and  Ohio 
acts  belong  to  the  first  class,  while  the  Minne- 
sota, Rhode  Island,  California  and  Connecti- 
cut acts  follow  the  British  act.  .  .  .  The 
English  authorities  early  concluded  that  a^ 
hard  and  fast  definition  of  the  term  casual 
as  used  in  the  compensation  act  was  inadvisa- 
ble, and  time  has  confirmed  the  wisdom  of 
this  conclusion.  As  used  in  our  act,  the 
casual  employment  means  the  occasional  or 
incidental  employment,  the  employment  which 
comes  without  legularity.  It  is  in  this  sense 
the  word  is  used  in  our  act,  rather  than  in 
the  sense  of  an  employment  arising  through 
accident  or  chance,  which  the  supreme  court 
of  New  Jersey  has  held  to  be  the  true  mean- 
ing of  casual  in  their  act.  Sabella  y.  Brazi- 
leiro,  86  N.  J.  L.  505,  91  Atl.  1032.  If  the 
employment  be  upon  an  employer's  business 
for  a  definite  time,  as  for  a  week,  or  a  month, 
or  longer,  it  is  not  a  casual  employment,, 
whether  we  regard  the  contract  of  service  or 
the  nature  of  the  service.  So,  too,  if  the  em- 
ployment be  for  a  part  of  one's  time  at 
regularly  recurring  periods  of  time,  it  is  not 
a  casual  employment,  whether  we  regard  the 
contract  of  service  or  the  nature  of  the  serv- 
ice. Dewhurst  v.  Mather  [1908]  2  K.  B.  D. 
754,  1  B.  W.  C.  C.  828.  When  the  employ- 
ment continues  for  a  considerable  time  and 
promises  to  continue  a  considerably  longer 
period,  the  importance  of  whether  the  test  i» 
the  contract  of  service  or  its  nature  may  be 
large.  We  need  not  consider  whether  under 
the  Massachusetts  act,  the  test  of  the  tenure 
of  the  employment  whether  regular  or  not, 
would  be  met  by  the  facts  of  this  case.  We 
are  concerned  in  determining  whether  the 
n?ture  of  the  employment  was  an  occasional 
or  inddental  one,  a  regular  one  not  measured 
by  tenure  of  service  but  by  the  character  of 
the  work.  The  employment  of  the  plaintiff 
was  in  the  business  of  Mr.  Twiss,  the  com- 
pletion of  the  work  would  require  at  least  a 
number  of  weeks.  If  the  plaintiff  satisfied 
Mr.  Twiss,  he  would  remain  to  the  end.  If  he 
choose,  he  could  quit  the  work  at  any  time. 
Applying  our  test  to  such  an  employment,  we 
think  the  common  judgment  would  agree  that 
it  was  a  stable  and  not  an  incidental  employ- 
ment, and  hence  not  casual  in  nature  within 
the  meaning  of  our  Act.  But  the  employee 
who  is  barred  bv  our  act  as  amended  is  not 
merely  one  whose  employment  is  of  a  casual 
nature,  but,  in  addition,  one  whose-  employ- 
ment is  not  in  his  employer's  trade  or  busi- 
ness. The  development  of  this  land  was  one 
of  the  businesses  of  Mr.  Twiss,  not  evidently 
his  main  business,  and  yet  a  very  substantial 
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one.  The  plaintiff  was  injured  in  the  pursuit 
of  Mr.  Twisa'  business,  and  his  employment 
was  not  of  a  casual  nature  within  the  mean- 
ing of  our  act." 

In  McLaughlin  v.  Industrial  Board,  281  111. 
100,  117  N.  E.  819,  it  appeared  that  one  Hiler 
was  engaged  to  assist  other  men  to  clear  ob- 
etructions.  Hiler  was  not  a  regular  employee 
of  the  defendant.  He  was  hired  only  at  odd 
^times.  It  was  held  that  he  was  not  a  ^'work- 
man" within  the  meaning  of  the  Illinois 
workmen's  compensation  act.  The  court  said: 
**We  are  of  the  opinion,  however,  that  his  em- 
ployment was  but  a  casual  employment  with- 
in the  meaning  of  the  statute.  From  the  evi- 
dence it  appears  that  the  work  of  dynamiting 
or  blasting  stumps  had  been  going  on  but  a 
few  hours,  at  most,  in  the  morning  Hiler  was 
killed,  and  that  work  necessarily  only  could 
continue  for  a  very  short  time,  and  wa^  to 
«nd  with  the  blowing  out  of  the  stumps  on 
that  particular  piece  of  road.  The  real  work 
for  which  Hiler  was  employed  in  the  begin- 
ning was  to  handle  a  team  of  Younger  in  the 
plowing  and  grading  of  the  road.  Younger 
had  employed  at  least  three  teams  on  the 
road  a  part  of  the  time  and  a  part  of  the 
time  two  teams,  and  at  the  time  Hiler  was 
killed  Younger  only  was  employing  one  team. 
When  Younger  had  three  teams  employed  he 
handled  one  of  the  teams  himself  and  had 
another  man  besides  Hiler,  who  was  employed 
in  the  same  manner  that  Hiler  was  to  work 
with  a  team.  When  the  work  of  dynamiting 
was  reached  only  one  team  was  employed,  and 
Hiler  was  expected  to  use  that  team.  The 
work  of  dynamiting  the  stumps  was  a  mere 
casual  or  incidental  employment  in  con- 
nection with  the  matter  of  grading  and  re- 
pairing the  road,  and  the  evidence  does  not 
show  that  the  road  district  had  ever  before 
used  dynamite  in  connection  with  road  grad- 
ing at  any  time,  and  the  evidence  clearly 
shows  that  that  work  would  only  continue  for 
a  few  hours  at  most.  There  was  no  expect- 
ancy, so  far  as  the  evidence  shows,  that  dyna- 
mite would  ever  be  again  used  by  the  district 
in  its  road  work.  In  the  case  of  Aurora 
Brewing  Co.  v.  Industrial  Board,  277  111.  142, 
115  N.  E.  207,  this  court  held  that  the  legis- 
lature never  intended  an  employee  who  was 
engaged  for  one  job  lasting  only  three  or  four 
days  to  be  within  the  terms  of  the  workmen's 
compensation  act,  even  though  the  employee 
had  been  employed  at  irregular  intervals  dur- 
ing several  previous  years  to  perform  similar 
work.  It  was  further  held  in  that  case  that 
the  contract  foiv  service  is  the  thing  to  be 
analyzed  in  order  to  determine  whether  it  be 
casual,  .and  not  the  nature  of  the  service 
rendered.  Applying  the  same  test  in  this 
case,  it  is  clear  that  Hiler's.  employment  in 
the  hazardous  occupation  in  this  case  was  a 
casual  employment,  an  emplo3'ment  that  hap- 
pened  by  mere  chance.     Several  cases  very 


similar  to  this  one  are  cited  in  that  opinion 
where  the  employment  was  held  to  be  casual, 
notably  the  case  of  McCarthy  v.  Norcott,  2  B. 
W.  C.  C.  279.  In  that  case  a  carpenter  was 
employed  to  make  repairs  to  a  private  house, 
and  after  those  repairs  were  made  was  en* 
gaged  to  cut  down  some  trees  on  the  ground 
near  the  house,  in  which  latter  employment 
he  was  killed.  The  case  in  hand  may  h* 
likened  to  the  employment  of  a  farm  hand 
by  a  farmer  to  do  general  farming,  such  a» 
plowing,  planting,  hoeing  and  fencing,  and 
after  the  employment  begins  the  farmer  con- 
cludes to  employ  dynamiters  to  blow  a  few 
stumps  from  his  field  and  orders  this 
farm  hand  to  assist  in  that  work  by  boring 
the  holes  under  the  stumps.  Irrespective  of 
the  question  whether  or  not  farmers  are  ex 
empt  from  the  operation  of  the  workmen's 
xompensation  act,  the  employment  of  the 
farm  hand  by  the  farmer  under  the  circum- 
stances above  set  forth  would  be  but  a  casual 
employment  within  the  meaning  of  said  act. 
After  a  careful  consideration  of  the  question 
we  have  concluded  that  the  employment  of 
Hiler  in  this  case  in  the  extra-hazardous  em- 
ployment was  not  a  regular  or  stable  employ- 
ment within  the  meaning  of  the  statute,  but 
was  merely  a  casual  employment.  Hiler  was 
therefore  not  an  employee  within  the  meaning 
of  the  workmen's  compensation  act,  and  the 
industrial  board  had  no  jurisdiction  of  the 
case.*' 

An  employment  "to  act  as  foreman  over  a 
number  of  other  carpenters  in  the  erection 
of  a  14-room  building,  involving  an  engage- 
ment of  several  months  of  regular  and  daily 
recurring  labor"  is  not  casual.  Miller  v.  In- 
dustrial Ace.  Commission,  32  Cal.  App.  250, 
162  Pa.  651. 

In  Dyer  v.  James  Black  Masonry,  etc.  Co. 
192  Mich.  400,  158  N.  W.  959,  a  person  em 
ployed  by  a  contractor  to  oversee  from  time 
to  time  the  delivery  and  unloading  of  gla^ 
was  held  not  to   be  a  casual  laborer.    The 
court  said :     "In  the  instant  case  it  is  fair  to 
suppose  that  the  general  contractor  knew  how 
much  glass  was  to  be  delivered  at  the  build- 
ing.    It  became  necessary  in  the  interest  of 
the  business  of  the  general  contractor  to  have 
the  delivery  of  the  glass   looked  after  and 
supervised,  and  claimant  was  employed  for 
that  purpose ;  that,  as  the  glass  was  to  be  de- 
livered as  the  work  progressed  on  recurring 
occasions,  it  certainly  cannot  be  said  any  of 
the  necessarv  work  to  be  done  in  furthering 
the  job  or  enterprises  was  casual,  for  it  wa< 
sure  to  occur  and  recur  in  the  operation  of 
the  job.     There  was  an  element  of  certainty 
in  the  work  recurring  at  times,  which,  though 
they  could  not  be  fixed  definitely,  yet  were 
fixed  generally  by  the  agreement  to  look  after 
and  assist  in  unloading  the  glass  as  it  arrived. 
*from  time  to  time.     In  our  opinion,  the  em- 
ployment of  the  claimant  was  not  casual." 
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8IMONINI. 


Illinois  Supreme  Court— October  24,  1016. 


27S  III.  477;  114  X.  E.  168. 


Workmen's  Gompeasatioa  Aots  —  Elec« 
tioa  to  Reject  Act  —  Neoeeeity  —  Noa- 
lutfardovs  Employment. 

Workmen's  Compensation  Act,  §  1  (Hurd's 
Rev.  St.  1913,  c.  48,  §  126),  gives  to  all  em- 
ployers in  the  state  the  right  to  elect  to  pay 
compensation  to  their  employees  according  to 
the  provisions  of  the  act.  Section  3  (section 
128 »  provides  that  in  certain  enumerated  ex- 
trahazardous occupations,  it  shall  be  pre- 
sumed that  the  employer  has  elected  to  come 
under  the  act,  and  if  he  elects  not  to  do  so, 
he  is  denied  the  defenses  of  assumption  of 
risk,  contributory  negligence,  and  negligence 
of  fellow  servants  in  actions  by  his  employees 
for  injuries.  It  is  held  that  the  voluntary 
election  under  section  1  applies  to  all  em- 
ployees in  any  branch  of  the  employer's  busi- 
ness, but  the  presumed  election  under  section 
3  applies  only  to  those  employees  engaged  in 
an  extrahazardous  occupation,  so  that  a  farm 
hand  employed  on  tlie  farm  of  a  corporation 
which  had  made  no  election  under  the  act  and 
which  operated  a  warehouse  and  office  in  the 
city  cannot  recover  compensation  for  injuries 
received  while  doing  ordinary  farm  work, 
though  the  corporation's  employees  in  the  city 
might  be  within  the  terms  of  the  act. 

[See  note  at  end  of  this  case.] 

Employmeate  withia  Aet. 

To  construe  Workmen's  Compensation  Act, 
§  3  (Hurd's  Rev.  St.  1913,  §  128),  as  apply- 
ing to  all  the  business  of  an  employer,  any 
part  of  whose  business  was  extrahazardous, 
would  render  the  act  unconstitutional  as  dis- 
criminating against  him  in  that  part  of  hia 
business  not  extrahazardous. 

[See  Ann.  Cas.  1917D  4.] 

Error  to  Circuit  Court,  Cook  county: 
ToRusoN,  Judge. 

(Haim  for  compensation  under  workmen's 
compensation  act.  Anchise  Simonini,  claim- 
ant, and  Vaughan's  Seed  Store,  defendant. 
Claim  allowed  by  Industrial  Board.  Decision 
reversed  by  Circuit  Court.  Claimant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Aftibmed. 

BamtLel  O.  Hamblen  for  plaintiff  in  error. 
Benry  W.  Ma  gee  and  E.  W.  Adkinaon  for 
defendant  in  error. 

[478]  Dunn,  J.— The  circuit  court  of  Cook 
county  having  set  aside  an  award  of  the  In- 
dustrial Board  allowing  compensation  to 
Aochise   Simonini    against    Vaughan's    Seed 


Store  and  certified  that  the  cause  was  one 
proper  to  be  reviewed  by  the  Supreme  Court, 
the  claimant  sued  out  a  writ  of  error  to 
reverse  the  judgment. 

The  only  question  argued  is  the  jurisdic- 
tion of  the  Industrial  Board,  and  the  facts, 
BO  far  as  material  to  this  question,  were 
stipulated. 

Vaughan's  Seed  Store  is  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Illi- 
nois for  the  purpose  of  growing,  buying  and 
selling  seeds,  plants,  bulbs,  nursery  stock  and 
agricultural  implements,  buying,  building 
and  operating  greenhouses,  and  carrying  on 
and  doing  a  general  seed,  [479]  agricultural 
implement,  farming  and  florist  business  in 
all  its  branches  and  everywhere,  and  the  ac- 
quiring, holding,  mortgaging  and  conveying 
of  estate  incidental  thereto.  It  maintains  a 
salesroom  at  Ko.  31  West  Randolph  street, 
in  the  city  of  Chicago,  for  the  purpose  of 
retailing  and  wholesaling  its  goods  and  has 
an  office  there,  where  it  keeps  its  records 
and  books  of  account.  In  the  building  is  a 
freight  elevator  with  corrugated  iron  doors 
and  caged  in  with  iron  network,  which  is 
subject  to  the  provisions  of  an  ordinance  of 
the  city  of  Chicago  known  as  the  ''Building 
Code,"  for  the  regulating  and  placing  of 
elevators  and  the  safeguarding  of  individ- 
uals. It  also  owns  and  operates  a  private 
storeroom  or  warehouse  for  the  purpose  of 
storing  farm  products,  seeds,  shrubs  and  trees 
at  No.  803  West  Randolph  street,  in  Chicago. 
At  W^estern  Springs,  in  the  southwest  part 
of  Cook  county,  outside  the  limits  of  Chi- 
cago, it  owns,  operates  and  farms  about  120 
acres  of  land  as  a  truck  garden,  farm  and 
nursery,  on  which  are  greenhouses,  store- 
houses, barns  and  stAbles.  The  work  on  the 
farm  is  managed  by  a  superintendent,  who 
lives  there  and  keeps  a  separate  account  of 
the  products  raised  and  expenses  incurred 
upon  the  farm.  The  products  raised  are  the 
usual  farm  products  and  various  seeds,  bush- 
es and  trees,  some  of  which  are  delivered  to 
the  retail  store  of  the  company  and  some 
are  sold  and  delivered  from  the  farm  to  pur- 
chasers. A  separate  account  of  receipts  of 
such  farm  products  from  the  farm  is  kept, 
as  well  as  separate  accounts  of  receipts  from 
other  farms  owned  by  the  corporation.  The 
plaintiff  in  error  began  working  for  the  de- 
fendant in  error  about  January,  1914,  on  the 
farm  as  a  farmhand,  doing  teaming  mostly, 
and  received  $12  a  week  for  his  services. 
He  and  one  other  workman  on  the  farm  did 
most  of  the  teaming,  each  ordinarily  driving 
two  horses  in  the  nursery  part  of  the  farm, 
doing  such  hauling  and  other  work  as  they 
were  instructed  to  do  and  acting  as  hostlers 
for  the  horses.  .The  applicant  was  never  re- 
quired to  and  never  did  leave  the  [480]  farm 
in  the  course  of  his  duties,  and  on  or  about 
August  16,  1914,  while  at  work  in  a  stable 
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on  the. farm  attending  the  horses,  was  kicked 
by  one  of  them  on  his  right  leg  and  injured. 

The  defendant  in  error  has  not  filed  with 
the  Industrial  Board  any  notice  of  its  elec- 
tion either  to  provide  and  pay  compensation 
under  the  provisions  of  the  Workmen's  Com- 
pensation act  or  to  the  contrary,  and  was 
therefore  not  subject  to  the  jurisdiction  of 
the  Industrial  Board  unless  it  was  engaged 
in  an  occupation,  enterprise  or  business  men- 
tioned in  paragraph  (h)  of  section  3  of  that 
act  and  declared  to  be  extra-hazardous.  It 
is  insisted  that  it  is  so  engaged  within  the 
first,  fourth  and  eighth  clauses  of  that  parar 
graph,  wliich  declares  the  provisions  of  sec- 
tion 3  are  applicable  to  ''an  employer  engaged 
in  any  of  the  following  occupations,  enter- 
prises or  businesses,  namely:  1  The  build- 
ing, maintaining,  repairing  or  demolishing 
of  any  structure.  ...  4.  The  operation  of 
any  warehouse  or  general  or  terminal  store- 
houses. .  .  .  8.  In  any  enterprise  in  which 
statutory  or  municipal  ordinance  regulations 
are  now  or  shall  hereafter  be  imposed  for 
the  regulating,  guarding^  use  or  the  placing 
of  machinery  or  appliances,  or  for  the  protec- 
tion and  safeguarding  of  the  employees  or  the 
public  therein."     ( Kurd's  Stat.  1913,  p.  1207. ) 

The  plaintiff  in  error  argues  that  the 
defendant  in  error  was  maintaining  a  struc- 
ture,— ^that  is,  a  greenhouse, — on  the  farm; 
that  it  was  operating  a  warehouse, — that  is, 
the  storeroom  where  it  kept  its  farm  prod- 
ucts, seeds,  shrubs  and  trees,  at  No.  803 
West  Randolph  street,  in  Chicago;  and  that 
it'was  engaged  in  an  enterprise  where  munici- 
pal ordinances  were  imposed  for  regulating 
machinery  for  the  protection  and  safeguard- 
ing of  employees  and  the  public, — that  is, 
it  had  a  freight  elevator  in  its  store  at  No. 
31  West  Randolph  street,  in  Chicago,  which 
was  subject  to  the  ordinances  of  the  city  of 
Chicago  for  the  regulating  and  placing  of 
elevators. 

[481]  The  Workmen's  Compensation  act 
is  elective  on  the  part  of  the  employer.  By 
the  first  section  any  employer  is  authorized 
to  elect  to  provide  and  pay  compensation  for 
accidental  injuries  sustained  by  any  employee 
arising  out  of  and  in  the  course  of  the  em- 
ployment according  to  the  provisions  of  the 
act,  and  thereby  relieve  himself  from  any 
liability  for  the  recovery  of  damages  except 
as  provided  by  the  act.  His  election  is  en- 
tirely voluntary.  He  has  entire  freedom  of 
choice  whether  his  relation  to  his  employees 
and  their  mutual  rights  and  liabilities  shall 
continue  under  the  common-law  system  or 
shall  be  such  as  are  established  by  the  act. 
If  he  does  not  elect  the  new  system  his  rights 
under  the  old  are  not  affected,  and  he  is 
subject  to  the  same  liabilities  and  entitled  to 
make  the  same  defenses  as  before  the  pas- 
sage of  the  act.  This  applies  to  all  employers 
except  those  engaged  in  an  occupation,  en- 


terprise or  business  declared  by  section  3  of 
the  act  to  be  extra-hazardous.  Such  em- 
ployers have  not  the  free  election  given  to 
others  but  are  presumed  to  elect  the  new 
system,  and  if  they  do  elect  the  old,  retain 
it  not  in  its  entirety  but  at  the  cost  of  sur- 
rendering that  part  of  it  which  permitted  the 
defenses  of  assumed  risk,  injury  by  the  neg- 
ligence of  fellow-servants  and  contributory 
negligence.  The  injury  sustained  by  th>' 
plaintiff  in  error  was  not  one  arising  out 
of  or  in  the  course  of  any  employment  de- 
clared to  be  extra-hazardous.  His  employ- 
ment was  not  different  from  that  of  the  or- 
dinary farm  laborer.  His  injury  arose  out 
of  and  in  the  course  of  that  employment,  but 
had  no  connection  with  the  business  of  main- 
taining a  greenhouse  or  operating  a  ware- 
house, or  with  any  enterprise  where  a  munici- 
pal ordinance  regulated  machinery.  To  sus- 
tain the  jurisdiction  of  the  Industrial  Board 
it  is  therefore  necessary  to  hold  not  only 
that  the  defendant  in  error  was  engaged  in 
a  hazardous  occupation,  but  that  the  pre- 
sumption of  an  election  to  provide  and  pay 
*  compensation  according  to  the  provisions  of 
the  Workmen's  Compensation  act,  arising 
out  of  such  hazardous,  occupation,  [482]  ap- 
plied not  only  to  such  hazardous  occupation 
but  also  to  all  the  business  of  such  employer. 
Assuming,  but  not  deciding  or  intimating, 
that  maintaining  and  using  the  greenhouse, 
storehouse  and  elevator  was  engaging  in  an 
extra-hazardous  business,  we  shall  consider 
the  latter  proposition  only:  whether  the  pro- 
visions of  the  Workmen's  Compensation  act 
applied  to  all  the  business  of  the  employer, 
without  reference  to  its  connection  with  the 
particular    extra -hazardous    business. 

The  authority  to  elect  given  by  the  first 
section  of  the  act  extends  to  every  employer 
in  the  State.  This  section  refers  to  the  per- 
son and  not  to  the  business,  and  the  election 
by  the  employer  subjects  him  to  the  act 
together  with  all  his  employees.  The  third 
section  refers  primarily  to  the  business  and 
not  to  the  person  of  the  employer.  Its  pro- 
visions expressly  apply  only  to  employers  en- 
gaged in  the  specified  extra-hazardous  occu- 
pations, and  provide  that  in  any  action  to 
recover  damages  against  such  an  employer 
it  shall  not  be  a  defense  that  the  employee 
assumed  the  risk  or  that  the  injury  was 
caused  by  the  negligence  of  a  fellow-servant 
or  by  the  contributory  negligence  of  the  em- 
ployee. These  provisions  cannot  be  extend- 
ed to  apply  to  causes  of  action  not  having 
any  connection  with  the  extra-hazardous  oc- 
cupations mentioned.  If  a  man  Avho  was 
engaged  in  the  business  of  a  building  con- 
tractor in  Chicago  and  who  had  elected  not 
to  provide  ahd  pay  compensation  according; 
to  the  provisions  of  the  act  should  also  be 
conducting  a  dry-goods  store  in  Rockford, 
and  should  be  sued  by  a  clerk  in  the  store 
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for  EB  injury  caused  by  the  negligent  ar- 
rangement of  the  stock  of  gooda,  the  contrib- 
utory negligence  of  the  clerk,  his  assumption 
of  the  risk  or  the  negligence  of  a  fellow-senr- 
ant  causing  the  injury  would  constitute  a  de- 
fense, for  this  would  not  be  an  action  against 
an  employer  engaged  in  a  hazardous  occupa- 
tion. To  give  the  act  any  other  interpreta- 
tion would  be  to  render  it  unconstitutional. 
[483]  The  dry-goods  merchant  who,  having 
no  other  business,  had  not  elected  to  provide 
and  pay  compensation  according  to  the  pro- 
visions of  the  act  would  not  be  deprived  of 
these  comnfton-law  defenses,  and  it  would  not 
be  a  reasonable  classification  to  allow  such 
defenses  to  one  merchant  and  deny  them  to 
another,  under  precisely  the  same  circum- 
stances, because  the  latter  was  also  engaged 
in  an  extra-hasardous  occupation  elsewhere. 
The  reasonable  interpretation  of  paragraph 
{b)  of  section  3  is,  that  the  provisions  of 
paragraph  (a)  shall  only  apply  to  an  em- 
ployer engaged  in  the  extra-hazardous  occu- 
pations mentioned,  so  far  as  such  eztra- 
hazardons  uucupatiuus  mre  concerned.  The 
object  of  section  3  was  the  better  protecticm 
of  employees  exposed  to  greater  danger  by 
reason  of  their  employment  in  these  extra- 
hazardous occupations,  and  it  was  not  in- 
tended  that  employers  engaged  in  such  ex- 
tra-hazardous occupations  should  for  that 
reason  be  subject  to  any  greater  liability 
to  their  employees  not  engaged  in  such  oc- 
cupations than  other  employers  under  the 
same  circumstances.  The  defendant  in  er- 
ror was  not  an  employer  of  the  plaintiff  in 
error  in  any  of  the  extra-hazardous  occupa- 
tions menticmed  in  section  3,  and  plaintiff  in 
error  was  not  exposed  to  any  of  the  dangers 
arising  from  such  extra^hazardous  occupa- 
tions. Whether  or  not  the  defendant  in  error, 
as  to  any  part  of  its  business,  was  subject 
to  the  provisions  of  the  Workmen's  Compen- 
sation act,  it  was  not.  subject  to  such  pro- 
visions so  far  as  the  plaintiff  in  error  was 
concerned. 

The  injury  to  the  plaintiff  in  error  was 
not  within  tiie  jurisdiction  of  the  Industrial 
Board,  and  the  judgment  of  the  circuit  court 
setting  aside  the  award  was  right  and  is 
affirmed. 

Judgment  affirmed. 

Rehearing  denied  December  8,  1916. 

NOTE. 

Riglit  to  and  Effect  of  Election  with 
Respect  to  Acceptance  of  ProTisions 
of  Workmen's  Compcnaation  Act, 

Introductory,  715. 
Right  and  Method  of  Election; 
Right  to  Elect: 
Generally,  716. 
Infant  Employee,   716. 


Method  of  Election: 

Notice  of  Acceptance  or  Rejection: 
In   General,   717. 
Notice  to  employees,  718. 
Claim  for  Compensation,  720. 
Acceptance  of  Compensation,  720. 
Commencement  of  Action,  722. 
Agreement   or    Private   Scheme   for 
Compensation,  723. 
Effect  of  Election: 

On  Remedies  of  Employee,  724. 
On  Liability  of  Employer: 
In  General,  727. 
Particular   Defenses,    728. 
Rule  in  Illinois,  729. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  right  to  and 
the  effect  of  an  election  with  respect  to  the 
acceptance  of  the  provisions  of  a  workmen's 
compensation  act.  The  earlier  decisions  arc 
collected  in  the  note  to  Crooks  v.  Tazewell 
Coal  Co.  Ann.  Cas.  1915C  304. 

Might  and  Method  of  Election* 
Right  to  Elect. 

Generally, 

Because  of  the  early  controversy  as  to  the 
constitutionality  of  such  legislation,  the 
workmen's  compensation  acts  in  most  juris- 
dictions contain  some  provision  rendering 
it  optional  with  the  persons  affected  to  ac- 
cept the  compensation  principle  provided 
thereby. 

All  employers  and  employees  are  treated 
alike  by  the  Illinois  act  so  far  as  the  right 
of  election  Is  concerned,  and  cities,  incor- 
porated villages,  and  other  municipal  cor- 
porations have  the  same  right  of  election 
under  the  act  as  other  employers.  Marshall 
v.  Pekin,  ^6  III.  187,  114  N.  E.  497.  So  it 
has  been  held  under  that  act,  which  proyidek 
that  every  employer  included  in  the  act  'is 
presumed  to  have  elected  to  provide  and 
pay  the  compensation  according  to  the  pro- 
visions of  this  act,  unless  and  until  notice 
in  writing  of  his  election  to  the  contrary  is 
Hied  with  the  state  bureau  of  labor  statis- 
tics," and  further  that  "when  such  election 
is  made  by  the  employer,  the. employee  shall 
be  deemed  to  have  accepted  all  the  provi- 
sions of  said  act  and  is  bound  thereby,  un- 
less within  thirt}'  days  after  his  hiring  and 
the  taking  effect  of  the  act  he  shall  file  a 
notice  to  the  contrary  with  the  secretary 
of  the  state  bureau  of  labor  statistics,"  thero 
is  a  presumption  of  law  that  both  the  em- 
ployer and  employee  are  covered  by  the  pro- 
.yisions  of  the  act  unless  it  appears  that  one 
or  both  parties  have  tiled  an  election  to  the 
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contrary  as  provided  by  the  act.  Krisman  v. 
Johnston  City,  etc.  Coal,  etc.  Co.  190  111. 
App.  612.  .And  see  Gibson  v.  Industrial 
Board,  270  111.  73,  114  N.  E.  515.  But  the 
rejection  of  the  act  by  an  employer  precludes 
his  employees  from  accepting  it.  Favro  v. 
Superior  Coal  Co.  188  111.  App.  203.  Re- 
ceivers of  a  railroad  properly  appointed  to 
"run  and  manage"  the  railroad  have  authori- 
ty to  elect  not  to  provide  and  pay  compensa- 
tion according  to  the  provisions  of  the  act, 
and  it  is  not  necessary  that  they  should  ob- 
tain an  order  from  the  United  States  district 
court  which  appointed  them  receivers  to  au- 
thorize them  to  reject  the  provisions  of  the 
act,  as  authority  to  do  so  is  included  in  the 
general  management  of  the  business.  Devine 
V.  Delano,  272  111.  166,  Ann.  Cas.  1918A  689, 
111  N.  E.  742. 

The  Wctshitigton  act  contains  the  following 
provision:  "All  phases  of  the  premises  ar^ 
withdrawn  from  private  controversy,  and 
sure  and  certain  relief  for  workmen,  injured 
in  extrahazardous  work,  and  their  families 
and  dependents,  is  hereby  provided  regardless 
of  questions  of  fault  and  to  the  exclusion  of 
every  other  remedy,  proceeding  or  compensa- 
tion, except  as  otherwise  provided  in  this 
act;  and  to  that  end  all  civil  actions  and 
civil  causes  of  action  for  such  personal  in- 
juries and  all  jurisdiction  of  the  courts  of 
the  state  over  such  causes  are  hereby  abol- 
ished, except  as  in  this  act  provided."  That 
act  has  been  held  to  be  a  provision  for  com- 
pulsory insurance  for  both  the  employer  and 
the  employee  so  that  neither  the  master  nor 
the  servant  has  any  right  of  election  whether 
he  will  come  under  the  act  if  they  are  en- 
gaged in  the  kind  of  work  which  falls  under 
the  provision,  and  neither  can  exempt  him- 
self from  the  burdens  imposed  or  waive  the 
benefits.  Shaughnessy  v.  Northland  Steam- 
ship Co.  94  Wash.  325,  162  Fac.  546. 

In  Montatwb  the  compensation  act  provides 
that  no  employer  shall  be  bound  by  its  pro- 
visions imtil  he  has  made  an  election  to  that 
effect,  and  a  public  corporation  such  as  a 
city  is  declared  to  he  an  employer  within  the 
meaning  of  the  act.  By  a  further  provision 
it  is  declared  that  "where  a  public  corpora- 
tion is  the  employer,  .  .  .  the  terms,  con- 
ditions and  provisions  of  compensation  plan 
number  three  shall  be  exclusive,  compulsory, 
and  obligatory  on  both  employer  and  em- 
ployee." It  ^as  been  held  that  although 
these  provisions  are  inconsistent,  public  cor- 
porations must  be  deemed  to  be  subject  to 
the  act  without  any  election.  Butte  v.  In- 
dustrial Ace.  Board,  52  Mont.  75,  156  Pac. 
130. 

The  Teaas  act  provides  that  the  employers' 
insurance  association  shall  not  issue  policies 
unlrss  fifty  employers  with  not  less  than  two 
thousand  employees  have  subscribed  to  the 


plan.  Another  part  of  the  act  provides  tliat 
any  insurance  company  lawfully  trans- 
acting liability  and  accident  business  shall 
have  the  same  right  as  the  association  to 
insure  the  liability  to  pay  compensation  pro- 
vided for,  and  that  when  such  a  company 
issues  a  policy  the  holder  of  it  shall  be  re- 
garded as  a  subscriber.  It  has  been  held  that 
under  this  provision  every  employer  has  an 
election  to  come  under  the  act  though  suffi- 
cient employers  have  not  subscribed  to  au- 
thorize insurance  by  the  association.  Mar- 
shall Mill,  etc.  Co.  V.  Schaniberg  (Tex.)  190 
S.  W.  229. 

In  Cox's  Case,  226  Mass.  220,  114  N.  E. 
281,  it  was  held  that  an  employer  could  not 
elect  as  to  a  part  only  of  his  business.  It 
appeared  that  a  corporation  was  both  a  man- 
ufacturer and  a  retail  dealer  in  shoes,  and 
the  question  was  whether  in  subscribing  as 
an  insurer  uifder  the  workmen's  compensa- 
tion act  the  business  of  eonducting  a  shoe 
store  came  within  the  act.  In  holding  that 
the  shoe  store  was  included,  the  court  said: 
"The  workmen's*  compensation  act  does  not 
permit  an  employer  to  become  a  subscriber 
as  to  one  part  of  its  business  and  to  remain 
a  non subscriber  as  to  the  rest  of  a  business 
which  is  in  substance  and  effect  conducted 
as  one  business.  It  has  been  decided  that 
insurance  as  to  one  class  of  employees  of  a 
farmer,  engaged  as  drivers  and  helpers  in  the 
distribution  and  marketing  of  his  produce, 
does  not  require  insurance  of  farm  laborers 
who  are  expressly  exempted  from  the  act. 
.  .  .  Such  cases,  if  and  when  they  arise, 
are  to  be  considered  on  their  own  merits. 
We  are  dealing  here  with  a  case  where  an 
employer  is  conducting  under  a  single  gen- 
eral administration  the  business  'of  manu- 
facturing, jobbing  at  the  factory  and  selling 
at  retail  in  the  factory  and  in  stores.'  The 
circumstances  that  at  the  retail  stores  are 
sold  other  shoes  and  rubbers  besides  those 
manufactured  at  the  factory,  does  not  ren- 
der the  retail  stores  a  business  separate  from 
the  general  business  which  is  carried  on  as 
a  unit  made  up  of  numerous  parts." 

Infant  Employee. 

It  has  been  held  that  the  legislature  has 
the  power  to  remove  the  disability  of  in- 
fancy so  as  to  permit  an  infant  old  enough 
to  go  to  work  under  the  labor  statutes  to 
make  an  election  whether  he  will  work  under 
the  Workmen's  Compensation  Law.  Herkey  v. 
Agar  Mfg.  Co.  90  Misc.  47,  153  N.  Y.  S. 
369. 

So  where  a  statute  makes  it  lawful  to 
employ  an  infant  over  fourteen  years  of 
age,  an  infant  so  employed  has  a  right  to 
bind  himself  by  an  election  to  participate  in 
the  benefits  of  the  act.    Rhodes  ▼.  J.  B.  B. 
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Coal  Co.  (W.  Va.)  00  S.  E.  706.  See  to 
the  same  effect  Adkins  v.  Hope  Engineering, 
«tc.  Co.  (W.  Va.)  04  S.  E.  606;  Foth  ▼. 
Hacomber,  etc.  Rope  Co.  161  Wis.  540,  154 
X.  W.  360. 

In  England,  an  election  to  accept  com- 
pensation under  the  act,  instead  el  damages, 
made  on  behalf  of  an  infant,  will  be  set  aside 
if  it  is  not  for  the  infant's  benefit*  Ford  v. 
Wren,  115  L.  T.  J.  357,  5  W.  C.  C.  48.  And 
see  Stephens  v.  Dudbride  Ironworks  Co. 
[1904J  2  K.  B.  225,  73  L,  J.  K.  B.  730,  68 
J.  P.  437,  52  W.  R.  644,  00  L.  T.  N.  S.  838, 
20  Times  L.  Rep.  402,  6  W.  C.  C.  48.  In 
MTeetridge  v.  Stewarts  [1013]  Sc.  Ct.  Sess. 
773,  it  appeared  that  a  minor  workman  who 
was  injured  in  the  course  of  his  employment, 
agreed  without  consulting  his  father  to  ac- 
cept compensation  under  the  act.  The  minor 
was  domiciled  in  Ireland  where  the  contract 
of  a  minor  is  a  nullity;  but  according  to  the 
law  of  Scotland  he  has  some  capacity  to 
contract.  In  an  action  for  damages  for  the 
injuries  sustained  it  was  held  that  a  plea 
by  the  defendant  of  ''res  judicata"  could 
not  be  sustained  and  that  the  arbitrator's 
award  should  be  set  aside.  In  Burton  ▼. 
Chapel  Coal  Co.  [1000]  Sc.  Ct.  Seas.  430,  it 
was  held  that  a  minor  worknuin  who  elects 
to  make  a  claim  for  compensation  under  the 
act  is  barred  by  such  election  from  suing  for 
damages  at  common  law  where  the  arbitrator 
refuses  the  compensation  on  the  ground  that 
the  miner  has  been  guilty  of  serious  and  wil- 
ful misconduct. 

It  has  been  held  that  since  it  is  not  clear 
whether  a  minor  may  accept  or  reject  the 
New  Jersey  act  it  is  doubtful  whether  he 
may  maintain  an  action  at  law;  hence  a 
complaint  for  personal  injuries  will  not  be 
stricken  out  on  motion  on  the  ground  that 
the  remedy  is  under  the  workmen's  compen- 
sation act.  Toung  v.  Sterling  Leather  Works 
(N.  J.)  06  AtL  1016. 

Method  of  Election'. 
VoHce  of  Acceptance  or   Rejection, 

In  General. 

Some  workmen's  compensation  acts  re- 
quire a  notice  of  election  to  come  within  the 
act,  while  others  create  a  presumption  of  ac- 
ceptance and  require  an  affirmative  notice 
of  rejection.  Under  an  act  of  the  latter 
chiss,  if  the  employee  sues  at  common  law 
he  has  the  burden  of  showing  that  the  em- 
ployer has  rejected  the  act  by  proving  that 
the  proper  notice  has  been  filed.  Synkus  v. 
Big  Muddy  Coal,  etc.  Co.  100  111.  App:  602. 
And  see  Krisman  v.  Johnston  City,  etc.  Coal, 
etc.  Co.  100  111.  App.  612. 

In  Kleet  v.  Southern  Illinois  Coal,  etc.  Co. 
197  111.  App.  243,  wherein  the  plaintiff  al' 


leged  that  the  defendant  elected  not  to  pro- 
vide and  pay  compensation  as  provided  by  the 
act,  it  was  held  that  it  was  competent  to 
prove  such  election  by  a  copy  of  the  notice 
filed  by  the  defendant  with  the  industrial 
board  as  required  by  the  statute. 

A  copy  of  the  notice  of  election  certified  by 
the  person  charged  with  the  custody  of  the 
original  is  admissible  as  the  best  evidence  to 
prove  that  the  employer  has  elected  to  reject 
the  provisions  of  the  workmen's  compensation 
act.  Synkus  v.  Big  Muddy  Coal,  etc.  Co.  100 
111.  App.  602.  See  to  the  same  effect  Bate- 
man  V.  Carterville,  etc.  Coal  Co.  188  111.  App. 
357.  But  the  4>riginal  notice  without  proof 
of  its  being  filed  in  accordance  with  the  pro- 
vision of  the  act  is  insufBcient^  Bateman  v. 
Carterville,  etc.  Coal  Co.  188  III.  App.  357. 

Where  an  employer  files  the  proper  notice 
rejecting  the  provision  of  the  act,  the  notice 
will  stand  as  a  negative  election  until  it  is 
withdrawn;  and  the  fact  that  the  employer 
does  not  give  a  further  notice  sixty  days 
previous  to  the  first  day  of  the  year  following, 
does  not  constitute  an  election  by  him  to  ac- 
cept the  provisions  of  the  act.  Bateman  v. 
Carterville,  etc.  Coal  Co.  188  III.  App.  357; 
Synkus  v.  Big  Muddy  Coal,  etc.  Co.  100  III. 
App.  602. 

Under  an  act  providing  that  every  em 
ployer  who  elects  to  come  under  the  act  shall 
be  bound  until  the  beginning  of  the  next  suc- 
ceeding year,  and  further  providing  that  ev- 
ery employer  is  presumed  to  be  bound  unless 
notice  in  writing  is  filed  to  the  contrary 
with  the  industrial  board  but  setting  no 
time  for  the  filing  of  that  notice,  it  has  been 
held  that  those  who  have  elected  to  be  bound 
may  withdraw  from  the  act  by  filing  notice 
sixty  days  before  the  expiration  of  a  calen- 
dar year,  and  those  employers  who  are  pre- 
sumed to  be  bound  may  file  notice  to  the 
contrary  some  time  subsequent  to  the  adop- 
tion of  the  act.  Victor  Chemical  Works  v. 
Industrial  Board,  274  111.  11,  113  N.  E.  173. 

Under  the  Minnesota  act  an  employer  is 
released  from  liability  for  an  injury  to  his 
employees  if  he  posts  notices  about  his  place 
of  employment  and  files  a  copy  of  such  no- 
tices with  the  commissioner  of  labor  stating 
that  he  is  insured  against  liability  and  by 
whom  he  is  insured.  The  statute  does  not 
say  when  the  notice  shall  be  filed.  It  has 
been  held  that  a  notice  filed  after  an  acci- 
dent but  three  months  before  a  proceeding 
was  instituted  to  recover  compensation  was 
sufficient  to  bring  the  employer  within  the 
act.  State  v.  District  Ct.  133  Minn.  402, 
158  N.  W.  615. 

Before  an  employer  can  bring  himself 
within  the  act  in  Miohiffan  the  notice  ac- 
cepting its  provisions  must  be  approved  by 
the  accident  board,  and  the  election  dates 
from  that  approval.  Bernard  v.  United  Trac- 
tion  Co.    188    Mich.    504,    154   N.   W.    565; 
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Shevchenko  v.  Detroit  United  Ry.  189  Mich. 
421,  155  X.  W.  423:  Bendykson  v.  Lyons  Evan- 
gelistic Committee   (Mich.)    161  N.  W.  945. 

The  statute  in  Wisconsin  allows  thirty  days 
to  employees  in  which  to  elect  whether  they 
will  come  under  its  provision.  Where  a 
workman  was  injured  on  the  day  following 
the  employer's  election  to  come  under  the 
act,  it  was  held  not  to  apply  to  him  since 
his  contract  of  employment  was  made  before 
the  employer  came  under  the  act,  and  the 
thirty  days  within  which  he  might  elect  had 
not  expired  when  he  was  injured.  Green  v. 
Appleton  Woolen  Mills,  162  Wis.  145,  153  N. 
W.  958.  Under  the  provisron  in  that  act 
that  an  employee  becomes  subject  to  the  act 
when  "such  employee  shall  have  given  to  his 
employer  notice  in  writing  that  he  elects  to 
be  subject  to  such  provision,  or  without 
giving  either  of  such  notices,  shall  have  re- 
mained in  the  service  of  such  employer  for 
thirty  days  after  the  employer  has  tiled  with 
said  commission  an  election  to  be  subject  to 
the  terms  of  the  provision,"  it  has  been  held 
that  an  employee  who  does  not  give  notice 
that  he  elects  to  be  subject  to  the  act  becomes 
subject  thereto  only  when  he  has  remained 
in  the  service  thirty  days  after  the  employer 
has  become  subject  thereto.  Wiesedeppe  v. 
ZweifeU  165  Wis.  84,  160  X.  W.  1038.  And 
Fee  Lutz  v.  Wilmanns  Bros.  Co.  (Wis.)  164  N. 
W.  1002.  The  Wisconsin  Act  of  1913  provided 
that  every  employer  should  be  deemed  to  have 
elected  to  accept  the  law  unless  prior  to 
September  1  of  that  year  he  had  filed  a  notice 
of  his  election  not  to  accept  it.  Under  that 
provision  it  was  held  that  a  notice,  dated 
August  30,  mailed  on  September  2,  and  re- 
ceived by  the  commission  on  September  3, 
was  not  effective,  not  having  been  filed 
"prior"  to  September  1.  Great  Northern 
R.  Co.  V.  King,  165  Wis.  159,  IGl  X.  W.  371. 
In  that  case  it  was  further  held  that  a  notice 
which  was  not  effective  because  not  filed  in 
time  and  which  declared  that  the  employer 
"elects  not  to  accept  the  provisions  of  the 
law,"  could  not  be  construed  as  a  withdraw- 
al under  the  provision  allowing  an  employer 
to  withdraw  himself  from  the  operation  of 
the  law  at  the  *nd  of  the  year. 

Where  the  statute  provides  that  its  provi- 
sions shall  not  apply  unless  prior  to  the  in- 
jury the  employer  and  employee  shall  have 
elected  by  agreement  to  be  bound  by  the  act, 
and  further  that  where  there  is  no  such  ex- 
press agreement,  it  shall  be  implied  unless 
there  be  an  express  statement  in  the  contract 
of  hire,  made  not  lees  than  thirty  days  prior 
to  the  accident,  that  the  provisions  are  not 
intended  to  apply,  it  has  been  held  that  a 
contract  of  employment  which  was  made  less 
than  thirty  days  before  the  accident  could 
not  contain  a  notice  of  election  and  hence 
must  be  governed  by  the  first  provision,  and 


excluded  from  the  operation  of  the  act. 
Woodruff  v.  Producers'  Oil  Co.  (La.)  76  So. 
803. 

The  statute  in  Missouri  requires  that  all 
employers  who  shall  elect  to  come  within  its 
provisions  shall  do  so  by  filing  a  statement 
to  that  effect  with  the  secretary  of  state.  It 
has  been  held  that  the  statement  need  not  be 
in  any  precise  or  technical  form,  and  need 
not  be  evidenced  with  the  same  formality 
as  a  deed  or  ether  instrument  whieh  transfers 
property.  Piatt  v.  Swift,  188  Mo.  App.  5S4^ 
176  S.  W.  434.  In  that  case  it  was  also  held 
that  it  was  not  necessary  to  show  affirma- 
tively that  the  officer  who  filed  the  statement 
of  election  was  authorized  by  his  employer 
to  do  BO,  particularly  where  notices  of  the 
election  were  posted  in  all  parts  of  the  em- 
ployer's plant  long  before  the  injury,  and 
the  question  of  election  was  raised  by  at- 
torneys who  claimed  to  have  a  lien  on  the 
employee's  cause  of  action. 

In  be  Pasquale  v.  Mason  Mfg.  Co.  (B.  I.) 
97  Atl.  816,  it  was  held  that  a  notice  filed 
with  the  commissioner  of  industrial  statistics 
by  the  treasurer  of  a  corporation  accepting 
the  provision  of  the  workmen's  compensation 
act  was  ratified  by  the  directors  of  the  corpo- 
ration through  their  acquiescence  and  a  fail- 
ure to  repudiate  the  acceptance,  although  no 
formal  resolution  was  recorded  authorizing 
the  treasurer  to  file  the  notice. 


Notice  to  Employees. 

By  many  of  the  workmen's  compensation 
acts  an  employer  electing  to  accept  the  pro- 
visions of  the  act  is  required  to  give  notice 
to  his  employees  of  that  fact,  the  posting  of 
notices  in  the  place  of  employment  being 
the  method  usually  prescribed. 

In  De  Paaquale  v.  Mason  Mfg.  Co.  (R.  I) 
97  Atl.  816,  it  was  held  that  a  notice  in  the 
English  language  was  as  a  matter  of  law  suffi- 
cient. 

Under  the  workmen's  compensation  act  of 
Iowa  employers  are  presumed  to  have  elected 
to  come  under  the  act  unless  notice  in  writ- 
ing to  the  contrary  shall  have  been  given  by 
posting  the  notice  conspicuously  at  the  place 
where  the  business  is  carried  on.  It  is  al^o 
provided  that  where  an  employer  has  given 
notice  of  rejection  of  the  act,  that  election 
shall  continue  in  force  until  such  employer 
shall  elect  to  come  under  the  act  by  giving 
notice  in  writing  in  the  same  manner  as  is 
required  in  electing  to  reject  the  act,  which 
shall  become  effective  when  filed  with  the 
industrial  commissioner.  Under  those  pro- 
visions it  has  been  held  that  a  substantial 
compliance  with  the  act  was  required  of  an 
employer  who  elected  to  accept  the  act 
after  rejecting  it;  that  the  filing  of  the  notice 
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with  the  commissioner  without  posting  the 
sotice  as  required  was  insufficient  although 
the  notice  of  rejection  previously  posU'd  was 
torn  down;  that  the  fact  that  an  injured 
employee  could  not  talk  or  read  English  so 
that  a  posted  notice  would  have  been  unavail- 
ing to  him,  made  no  difference;  and  that  the 
defect  was  not  cured  by  the  fact  that  there 
uas  a  rumor  among  the  employees  that  tho 
employer  had  accepted  the  act.  Pancker 
V.  Enterprise  Coal  Min.  Co.  (la.)  164  N. 
W.  1035. 

Under  a  provision  in  a  statute  that  '*^each 
employer  electing  to  pay  the  premiums  pro- 
vided by  this  act  into  the  workmen's  com- 
pensation fund  shall  post  in  conspicuous 
piaces  about  his  place  or  places  of  business 
typewritten  or  printed  notices  stating  the 
fact  that  he  has  made  such  election,  and  the 
same  when  so  posted  shall  constitute  suffi- 
cient notice  to  all  his  employees  of  the  fact 
that  he  has  made  such  election/'  it  has  been 
held  that  an  employer  must  not  only  have 
paid  the  premiums  provided  thereby,  but 
that  the  injured  empfoyee  must  have  had 
actual  notice  that  his  employer  had  elected  to 
pay  the  premiums;  that  an  excuse  by  the 
employer  that  he  had  applied  to  the  state 
authorities  for  such  notices  and  had  not  re- 
ceived them  at  the  time  of  the  plaintiff's  in- 
juries was  insufficient  to  relieve  the  defend- 
ant of  the  statutory  requirement  since  the 
(statute  made  no  provision  for  the  furnishing 
of  the  notices  by  the  state.  Daniels  v.  Charles 
Boldt  Go.  78  W.  Va.  124,  88  S.  E.  613. 

The  Texas  act  provides  that  the  employer 
in  order  to  be  relieved  from  the  common-law 
liability  must  give  written  or  printed  notice 
to  each  employee  entering  his  service  that  he 
is  a  subscriber  to  the  act;  but  no  method  is 
prescribed  as  to  how  the  notice  is  to  be  given, 
it  has  been  held  under  that  provision  that 
the  mere  posting  of  a  notice  in  the  employer's 
place  of  business  to  the  effect  that  the  em- 
ployer is  a  subscriber  under  the  act  is  not 
as  a  matter  of  law  notice  to  the  employee 
but  its  sufficiency  is  a  question  of  fact  in 
any  particular  instance.  Kampmann  y.  Cross 
(Tex.)  194  S.  W.  437.  An  employer  when 
f>ued  for  an  injury  must  show  that  such  no- 
tice as  is  required  was  given  or  that  the 
employee  waived  the  notice.  Rice  v.  Garrett 
(Tex.)  194  S.  W.  667.  Proof  that  a  defend- 
ant had  notices  posted  around  its  plant,  and 
that  it  carried  insurance  in  accordance  with 
the  act,  has  been  held  not  to  be  subject  to 
the  objection  that  it  was  an  attempt  to  im- 
press on  the  jury  the  fact  that  an  insurance 
company  and  not  the  defendant  would  be 
called  on  to  pay  the  damage  assessed.  South- 
western Portland  Cement  Co.  v.  Presbitero 
(Tex.)  190  S.  W.  776. 

In  Shafer  v.  Parke,  192  Mich.  577,  169  N. 
W.  304,  it  appeared  that  a  manufacturer  of 


drugs  maintained  a  farm  chiefly  for  the  prep- 
aration of  serums.  In  accepting  the  compen- 
sation act  it  neither  expressly  included  nor 
excluded  any  particular  class  of  its  employees, 
but  posted  notices  of  the  acceptance  of  the 
act  in  its  laboratories,  offices,  and  places  of 
business  in  the  city  of  Detroit.  No  notice 
was  placed  on  or  in  the  vicinity  of  the  farm. 
Under  those  facts  it  was  held  that  the  com- 
pany did  not  intend  to  bring  itself  within  the 
provisions  of  the  act  as  to  its  farm  laborers. 
The  court  said:  ''To  assume  that  by  such 
acceptance  the  employer  intended  to  include 
a  class  of  employees  as  to  whom  he  still  had 
the  right  to  retain  his  common-law'  defenses 
would  be  going,  we  feel  sure,  beyond  the 
fair  meaning  of  the  acceptance.  Tlie  statute 
has  made  it  practically  compulsory  that  em- 
ployers of  laborers  other  than  farm  laborers 
aAd  household  domestic  servants  accept  the 
provisions  of  the  act,  and  such  acceptance 
has  usually  in  view  only  those  employees  as 
against  whom  the  employers'  common-law  de- 
fenses have  been  taken  away.  And  to  hold 
that  an  employer  by  a  general  acceptance 
intends  to  elect  to  pay  compensation  under 
the  act  to  his  farm  laborers  and  household 
domestic  servants  would  be  against  the  fact. 
To  bring  such  employees  within  the  accept- 
ance must  be  held  to  require  an  express  state- 
ment to  that  effect." 

Where  an  act  provides  that  any  insurance 
company  may  issue  policies  relieving  the  em- 
ployer from  liability,  besides  the  insurance 
association  created  by  the  act,  and  by  another 
provision  requires  the  employer  to  give  no- 
tice that  he  has  provided  for  the  compensa- 
tion for  injuries  with  "the  association,"  it 
has  been  held  that  the  provision  for  notice 
applies  to  either  class  of  insurance  as  the 
same  reason  exists  for  the  notice  in  both, 
cases.    Rice  v.  Garrett  (Tex.)  194  S.  W.  667. 

A  provision  in  an  act  that  an  employee 
shall  be  held  to  have  waived  his  right  of  ac- 
tion at  common  law  if  he  shall  not  have 
given  notice  to  his  employer  at  the  time 
of  his  contract  of  hire  that  he  claimed  such 
right,  has  been  held  not  to  depend  on  any 
other  condition  or  circumstance;  and  hence 
that  it  is  not  necessary  that  he  should  have 
notice  of  the  fact  that  the  employer  is  a 
subscriber.  Young  v.  Dimcan,  218  Mass.  346, 
106  X.  E.  1.  See  to  the  same  effect  White  v. 
George  A.  Fuller  Co.  226  Mass.  1,  114  N.  E. 
829. 

A  notice  of  rejection  of  the  compensation 
act  printed  on  the  pay  envelope  which  reached 
the  father  of  a  minor  employee  has  been  held 
to  be  sufficient  to  satisfy  the  provision  of  the 
New  Jersey  act.  Brost  v.  Whitall-Tatum 
Co.  89  N.  J.  L.  531,  99  Atl.  315,  L.R.A.1917D 
71.  It  has  been  held,  however,  that  a  notice 
electing  not  to  come  under  the  act  by  print- 
ing  the   same   on  a  pay   envelope  was  not 
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■sufficient  to  relieve  an  employer  of  a  minor 
in  the  absence  of  proof  that  it  came  to  the 
notice  of  the  parent  or  guardian,  l^roth  v. 
imiviUe  Bottle  Works,  89  N.  J.  L.  219,  Ann. 
•Cas.  1917C  1031,  98  Atl.  435,  affirming  86 
N.  J.  L.  558,  91  Atl.  1031. 

It  has  been  held  that  a  failure  on  the  part 
•of  the  employer  to  give  notice  to  an  employee 
with  whom  he  is  about  to  enter  into  a  con- 
tract of  hire  that  he  has  provided  for  com- 
j)ensation  by  becoming  a  subscriber  to  the 
.act,  and  to  file  a  copy  of  the  notice  with  the 
industrial  board,  does  not  carry  with  it  any 
j>enalty  either  to  him  or  the  employee. 
Young  V.  Duncan,  218  Mass.  346,  106  N.  £.  1. 

Claim  for  Compensation. 

Where  a  claimant  is  refused  compensation 
•under  a  workmen's  compensation  act  be- 
•eause  he  is  not  a  dependent  of  the  deceased 
-workman  he  is  not  thereby  barred  from  suing 
'the  employer  at  common  law.  McDonald  v. 
Dunlop,  Sc.  Ct.  Seas.  7  F.  533,  wherein  Lord 
Adam  in  his  judgment  said:  "It  is  quite 
true  that  if  the  option  is  exercised  by  a  per- 
■  son  bringing  an  action  of  damages,  and  the 
person  exercising  that  option  fails  in  that 
action,  then  a  claim  under  the  workmen's 
compensation  act-  must  be  disposed  of  by 
the  court  at  the  same  time;  and  for  this 
reason,  as  it  appears  to  me,  that  the  whole 
facts  of  the  case  are  before  th^  court  upon 
which  the  judge  can  award  compensation; 
"but  that  is  not  so  in  the  converse  case,  and 
therefore  there  is  no  similar  provision  in  the 
act  for  dealing  with  that  case.  But  I  see 
nothing  that  is  to  prevent  a  claim  for  dam- 
ages being  made."  In  Beckley  v.  Scott  [1902] 
2  Ir.  R.  504,  a  like  holding  was  made  where 
a  workman  proceeded  to  have  compensation 
assessed  under  the  act  and  was  defeated  by 
reason  of  a  ruling  that  his  case  did  not  come 
within  the  provisions  of  the  act. 

It  has  been  held  that  where  a  claim  is 
made  under  the  act  but  is  withdrawn  before 
there  has  been  any  decision  on  it,  the  claim- 
ant does  not.  lose  his  right  of  action,  since 
there  has  been  no  real  exercise  of  the  option. 
The  purpose  of  the  act  is  to  prevent  the 
master  from  being  liable  to  pay  twice  so  that 
when  a  claim  is  made  which  cannot  be  en- 
forced because  the  case  does  not  come  within 
the  act,  the  right  of  the  workman  to  make 
anv  other  claim  is  not  lost.  Rouse  v.  Dixon 
[1904]  2  K.  B.  (Eng.)  628,  53  W.  R.  237, 
73  L.  J.  K.  B.  662,  20  Times  L.  Rep.  553,  68 
J.  P.  407,  91  L.  T.  N.  S.  430. 

The  presentation  of  a  claim  after  begin- 
ning a  suit  at  common  law  is  not  an  election 
to  take  under  the  act  and  does  not  preclude 
the  prosecution  of  the  suit.  Riche  v.  Gar- 
ett   (Tex.)   194  S.  W.  667. 

Under  a  provision  in  the  Ohio  act  that 
every  employee,  who  makes  application  for 
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an  award  from  the  state  liability  board  ot 
awards,  waives  his  right  to  exercise  his  op- 
tion to  institute  proceedings  in  any  court," 
it  has  been  held  that  where  an  employee  of 
an  employer  who  has  made  payment  into  the 
state  insurance  fund,  makes  an  application 
for  payment  out  of  such  fund  and  this  is 
done  on  a  blank  sent  to  him  for  that  purpose 
which  blank  contains  the  words  "First  notice 
of  injury  and  preliminary  application,"  the 
employee  in  so  acting  chooses  to  accept  com- 
pensation under  the  act  and  cannot  thereaft- 
er maintain  an  action  against  his  employer 
for  compensation  on  account  of  the  same 
injury.  Zilch  v.  Bomgardner,  91  Ohio  St. 
205,  110  N.  E.  459,  affirming  Bomgardner  t. 
Zilch,  36  Ohio  Cir.  Ct.  Rep.  292. 

Acceptance  of  Compensation. 

The  acceptance  by  an  injured  workman  of 
compensation  offered  by  the  employer  under 
a  workmen's  compensation  act  will  ordi- 
narily be  construed  as  an  election  to  take 
under  the  act. 

Thus  in  Ryan  v.  MacLelUtn,  Sc.  Ct.  Sess. 
2  F.  387,  37  Scott  L.  Rep.  287,  7  Scott  L.  T. 
313,  it  appeared  that  an  injured  workman 
received  from  his  employers  weekly  payments 
for  a  period  of  six  months  and  signed  re- 
ceipts for  the  payments  some  of  which  bore 
the  words  "in  full  satisfaction  of  amount  due 
to  me  as  compensation  under  the  Workmen's 
Compensation  Act,  1897."  The  others  were 
on  account  of  "compensation."  These  receipts 
were  held  to  import  an  election  to  take 
under  the  provisions  of  the  act,  precluding 
an  action  at  law  for  damages.  So  in  Me- 
haflfey  v.  Collen,  36  Ir.  L.  T.  216,  wherein  it 
appeared  that  an  employee  gave  notice  of  his 
injury  to  his  employers  and  received  half 
wages  for  which  he  signed  receipts,  it  was 
held  that  he  could  not  subsequently  bring 
an  action  independently  of  the  act. 

In  Mackay  v.  Rosie  [1908]  Sc.  Ct.  Scsa 
174,  45  Scott  L.  Rep.  178,  1  B.  VV.  C.  C.  52, 
it  appeared  that  at  the  end  of  the  week  in 
which  a  workman  was  injured  he  was  paid 
a  sum  in  lieu  of  wages,  and  was  told  that  for 
the  next  two  weeks  he  would  get  nothing, 
but  that  after  that  he  would  be  paid  half 
wages.  Subsequently,  for  a  period  of  six 
months  he  received  each  week  a  sum  amount- 
ing to  slightly  more  than  half  his  average 
weekly  wage.  No  receipts  were  taken  tor 
these  payments.  It  was  held  that  he  had 
elected  to  accept  compensation  under  the 
act  and  was  barred  from  maintaining  an  ac- 
tion for  his  injuries  independently  of  the 
act. 

An  acceptance  of  compensation  under  a 
workmen's  compensation  act,  and  the  execu- 
tion of  a  release  after  the  injury,  has  been 
held  to  be  a  bar  to  any  action  under  the 
federal  employer's  liability  act  unless  it  was 
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-aliown  that  the  release  was  not  fairly  en- 
tered into  by  tlie  parties.  Mitchell  v.  Louis- 
Tille,  etc.  R.  Co.  194  111.  App.  77. 

So  it  has  been  held  that  if  an  injured  sea- 
man subjects  himself  to  the  state  tribunals 
and  claims  and  receives  the  amount  awarded 
under  a  workmen's  compensation  act,  or  if 
by  agreement  fairly  entered  into  the  amount 
to  be  paid  under  the  act  is  fixed  and  the 
seaman  accepts  it  with  full  knowledge  of 
the  extent  of  his  injuries,  he  cannot  later 
be  permitted  to  maintain  an  action  for  the 
fame  injuries.  Hiegel  v.  Higgins,  241  Fed. 
718,  wherein  it  was,  however,  held  that  a 
seaman  who  was  paid  and  who  accepted  the 
proper  amount  under  the  California  act  for 
the  few  weeks  for  which  he  was  able  to  pro- 
duce a  physician's  disability  certificate,  but 
who  was  paid  nothing  for  the  temporary 
partial  disability  following  the  period  for 
which  he  was  paid,  did  not  by  such  acceptance 
make  an  election  to  take  compensation  under 
the  act  so  as  to  preclude  him  from  bringing 
an  action  for  damages  in  admiralty. 

But  in  Grand  Trunk  R.  Co.  v.  Knapp,  233 
Fed.  950,  147  C.  C.  A.  624,  it  was  held  that 
where  a  railroad  company  which  was  en- 
gaged in  both  intrastate  and  interstate  com- 
merce filed  an  election  to  come  under  the 
Michigan  workmen's  compensation  act,  in  a 
case  where  the  federal  employer's  liability 
act  applied  as  an  exclusive  remedy,  the  fact 
that  the  employer  paid  the  employee's  hospit- 
al and  doctor's  bills  during  the  first  three 
weeks  after  the  injury  as  required  by  the 
Uichigan  act,  did  not  establish  the  employee's 
acceptance  of  the  act,  there  having  been  no 
assent  on  his  part  that  such  payment  was 
in  compliance  with  the  act.  See  also  Waters 
▼.  Guile,  235  Fed.  652,  l48  C.  C.  A.  298. 

In  Oliver  v.  Nautilus  Steam  Shipping  Co. 
[1903]  2  K.  B.  (Eng.)  639,  5  W.  C.  C.  65,  it 
appeared  that  an  employee  signed  a  receipt 
for  the  first  four  weeks'  payment  '^on  ac- 
count of  compensation  which  may  be  or  be- 
come due  to  me  under  the  Workmen's  Com- 
pensation Act,  1897,  in  respect  of  the  acci- 
dent which  occurred  to  me  on,"  etc.  The 
employee  was  warned  by  a  delegate  of  bis 
trade  union  not  to  accept  any  future  pay- 
ments without  a  stipulation  that  he  did  so 
"without  prejudice,"  to  which  condition  the 
agent  of  the  insurance  company  who  tendered 
the  next  payment  consented.  The  condition 
was  not  embodied  in  the  receipt.  Under  the 
circumstances  it  was  held  that  the  employee 
had  not  exercised  his  option  to  accept  com- 
pensation under  the  act.  The  court  said: 
"My  own  view  is  that,  by  quietly  accepting 
the  reservation  or  qualification,  'without 
prejudice,'  which  he  entered  in  his  book  and 
communicated  to  his  principals,  the  insur- 
&nce  company,  without  having  made  any  pro- 
test or  objection  to  it  to  the  plaintiff,  the 
Ann.  Cas.  1918B. — 46. 


agent  in  fact  agreed  that  the  qualification  was 
to  override  the  whole  of  the  receipts.  Once 
you  arrive  at  that  conclusion,  it  seems  to  me 
there  is  an  end  of  the  defense  set  up  by  the 
third  person  here.  It  may  be  perfectly  true 
to  say  that  where  there  is  a  receipt  which, 
without  any  qualification,  acknowledges  the 
payment  of  money  under  the  workmen's  com? 
pensation  act,  there  has  been  a  claim  or  a 
proceeding  within  the  meaning  of  s.  6;  but, 
in  my  judgment,  that  cannot  properly  be  so 
where  the  receipt  for  the  payment  in  question 
is  not  an  unqualified  receipt  of  the  money,  but 
a  receipt  given  by  a  sick  man  who,  at  the 
moment  of  giving  it,  expressly  states  that  it 
is  given  subject  to  the  qualification  of  'with- 
out prejudice.' " 

In  Puget  Sound  Traction,  etc.  Co.  v.  Schleif, 
220  Fed.  48,  135  C.  C.  A.  616,  two  vouchers 
for  a  monthly  indemnity  received  by  the  em- 
ployee but  which  he  did  not  execute  and  on 
which  he  received  no  payment  were  held  not 
to  show  that  he  had  made  an  election  to  take 
compensation  under  the  workmen's  compensa- 
tion act. 

Where  it  appeared  that  a  workman  who 
signed  receipts,  purporting  to  be  payments 
for  compensation,  did  not  know  the  work- 
men's compensation  act  by  name  or  of  bis 
rights  apart  from  the  act,  being  imperfectly 
acquainted  with  the  English  language,  and 
the  receipts  were  not  read  over  or  explained 
to  him,  it  was  held  that  there  was  no  evi- 
dence to  show  that  the  workman  had  elected 
to  take. compensation  under  the  act  and  hence 
that  he  was  not  barred  from  maintaining 
an  action  at  common  law.  Valenti  t.  Dixon 
[1907]  So.  Ct.  Sess.  (Eng.)  695.  A  like 
holding  has  been  made  where  a  workman  at 
the  time  he  signed  the  receipts  did  not  know 
the  difference  between  his  rights  at  common 
law  and  his  rights  under  the  act.  Fowler  v. 
Hughes,  Sc.  Ct.  Sess.  5  F.  (Eng.)  394,  40 
Scot.  L.  Rep.  321,  10  Scot.  L.  T.  583.  And 
where  the  payments  were  made  under  a  res- 
ervation of  any  claim  the  employee  might 
have  against  the  defendant,  and  on  the  under- 
standing that  should  he  succeed  in  obtaining 
damages  he  should  repay  the  compensation 
so  received,  it  was  held  that  the  employee 
was  not  barred  from  recovering  in  an  action 
for  the  injuries  sustained.  Kelly  v.  North 
British  Co.  [1915]  W.  C.  &  Ins.  Rep.  (Eng.) 
616,  [1915]   2  Scot.  L.  T.  247. 

In  Huckle  v.  London  County,  4  B.  W.  C.  C. 
(Eng.)  113,  affirmdng  3  B.  W.  C.  C.  536, 
26  Times  L.  Rep.  580,  it  appeared  that  an 
injured  workman  received  several  weekly : 
payments  from  his  employers  giving  them 
receipts  therefor.  He  subsequently  repaid 
to  the  employers  the  amount  he  received  from 
them  and  aued  the  defendant  for  damages, 
and  at  the  trial  he  stated  that  he  did  not 
understand  the  nature  and  the  terms  of  the 
receipts  he  had  signed.     The  case  was  dis- 
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missed  by  the  county  court,  holding  that  the 
action  was  barred,  because  as  a  matter  of 
law  the  employee  has  recovered  compensa- 
tion under  the  act.  On  appeal,  however,  it 
was  held  that  it  was  a  question  for  the  jury 
whether  the  plaintiff  understood  the  nature 
and  effect  of  the  receipts  he  had  signed. 

In  Blain  v.  Greenock  Foundry  Co.  Sc.  Ct. 
Sess.  5  F.  893,  40  Scot.  L.  Rep.  639,  11  Scot. 
L.  T.  92,  it  was  held  that  an  award  of  com- 
pensation under  the  act  to  certain  relatives 
of  a  deceased  workman  did  not  render  an 
action  at  law  incompetent  at  the  instance  of 
relatives  who  had  no  title  to  claim  compensa- 
tion under  the  act,  so  that  a  son  who  was  only 
partially  dependent  on  his  father  was  not 
by  reason  of  his  unsuccessfuj  claim  to  com- 
pensation barred  from  bringing  an  action  for 
damages  independently  of  the  act  against 
the  employers. 

Commencement  of  Action, 

A  suit  at  common  law  by  an  employee 
against  his  employer  for  personal  injuries 
received  in  the  course  of  his  employment  has 
been  held  to  be  an  election  on  the  part  of  the 
plaintiff  not  to  be  bound  by  the  provisions  of 
the  workmen's  compensation  act.  Riche  v. 
Garrett  flex.)   194  S.  W.  667. 

Under  the  California  statute  which  makes 
it  optional  to  the  employee  either  to  claim 
compensation  under  the  act  or  to  maintain 
an  action  at  law  for  damages  in  cases  where 
the  injury  is  caused  by  the  gross  negligence  or 
wilful  neglect  of  the  employer,  the  commence- 
ment of  an  action  in  the  superior  court  has 
been  held  not  to  be  a  final  election  of  the 
employee's  remedy  where  the  court  sustained 
a  demurrer  to  the  allegations  of  the  com- 
plaint. San  Francisco  Stevedoring  Co.  v. 
Pillsbury,  170  Cal.  321,  149  Pac.  586. 

The  English  Act  of  1807  gave  an  option  to 
a  workman  either  to  proceed  under  the  act 
or  to  take  such  proceedings  as  were  open  to 
him  before  the  act  was  passed  and  further 
provided  that  ''where  an  action  has  been 
brought  to  recover  damages  for  personal  in- 
juries no  compensation  can  be  awarded  under 
the  act  in  respect  of  the  same  injuries  except 
in  the  single  case  where,  upon  failing  in  an 
action,  the  plaintiff  may  then  and  there  apply 
to  the  judge  who  has  tried  the  action  to  assess 
compensation  under  the  act."  Like  provision 
is  made  in  some  Canadian  acts.  It  has  l)een 
held  under  these  provisions  that  where  a 
workman  has  chosen  to  bring  an  action  and 
the  action  has  failed,  he  cannot  obtain  com- 
pensation under  the  act,  except  under  the 
express  proviso  quoted,  and  the  judge  in 
awarding  compensation  thereunder  may  de- 
duct from  it  all  tlie  costs  which  have  been 
caused  by  the  bringing  of  the  action.  Ed- 
wards v.  Godfrey  [1809]  2  Q.  B.  (Eng.)  333, 
08  L.  J.  Q.  B.  666,  80  L.  T.  N.  S.  672,  15 


Times  L.  Rep.  365,  47  W.  R.  551.  See  to  the 
same  effect  Cattermole  v.  Atlantic  Trang^iort 
Co.  [1902]  1  K.  B.  (Eng.)  204,  60  W.  R. 
129,  85  L.  T.  N.  S.  513,  18  Times  I*  Rep.  102, 
71  L.  J.  K.  B.  173,  66  J.  P.  4;  Greenwood  t. 
Greenwood,  97  L.  T.  N.  S.  (Eng.)  771.  24 
Times  L  Rep.  24,  1  B.  W.  C.  C.  247 ;  Hender- 
son V.  Glasp:ow  Corp.  Sc.  Ct.  Sess.  2  F.  1127, 
37  Scot.  L.  Rep.  857,  8  Scot.  L.  T.  118;  Quinn 
V.  Brown,  Sc.  Ct.  Sess.  8  F.  855.  But  no  costs 
should  be  allowed  for  subsequent  proceediugs 
in  the  action.  M'Kenna  v.  United  Ck)llicrie«. 
Sc.  Ct.  Sess.  8  F.  969.  See  to  the  same  effect 
Skeggs  v.  Keen,  1  W.  C.  C.  (Eng.)  35;  Co- 
hen V.  Seabrook,  25  Times  L.  Rep.  (Kng.i 
.  17C;  Ferguson  v.  Brick,  7  Alberta  L.  Rep. 
337.  An  application  to  the  court  cannot  be 
made  where  the  claimant  gives  notice  of  the 
claim  but  takes  no  further  proceeding  under 
the  act  and  thirteen  months  after  the  acci- 
dent brings  an  action  for  damages  which  is^ 
decided  against  him.  Cribb  v.  Kynoch  [1908] 
2  K.  B.  (Eng.)  r>.>l,  77  L.  J.  K.  B.  1001.  nO 
L.  T.  N.  S.  216,  24  Times  L.  Rep.  736,  52  Sol. 
J.  581. 

It  has  been  held  that  where  a  plaintiff  snc- 
ceeded  at  the  trial  but  faiUnl  on  an  appeal, 
the  appellate  court  could  not  assess  the 
compensation  or  make  any  order  direct  nig  an 
assessment,  but  the  court  intimated  that  no 
good  reason  appeared  why  an  application 
might  not  be  made  to  the  trial  court.  Me- 
Cormick  v.  Kelliher  Lumber  Co.  17  Britisli 
Columbia  422. 

If  judgment  is  given  against  the  plaintiff 
dismissing  his  action,  and  the  plaintiff  ap- 
peals and  obtains  a  new  trial,  the  action  is 
not  dismissed  within  the  meaning  of  the  act 
and  the  judge  before  whom  the  action  is  tried 
has  no  jurisdiction  to  proceed  to  assess  com- 
pensation. So  if  the  plaintiff  whose  action  is 
dismissed  applies  to  the  judge  to  assess  com- 
pensation, and  the  judge  entertains  the  claim 
and  makes  an  award  in  favor  of  the  employer, 
and  the  plaintiff  takes  an  appeal  against  such 
award,  on  obtaining  an  order  for  a  new  trial 
lie  is  not  debarred  from  proceeding  witli  his^ 
action  either  by  his  application  to  the  judge 
to  assess  compensation  or  by  his  appeal  to  the 
court  of  appeal,  although  the  appeal  has  been 
stayed  at  his  request  and  is  pending  at  the 
time  of  his  application  for  a  new  trial.  Isaac- 
son V.  New  Grand  [1903]  1  K.  B.  (Eng.i 
539,  72  L.  J.  K.  B.  227,  88  L.  T.  N.  &  201,  1» 
Times  L.  Rep.  150.  Following  the  decision  \n 
the  foregoing  case  it  has  been  held  that  in  a 
case  where  an  action  existed  at  common  law 
and  the  trial  judge  merely  decided  that  the 
employee  was  entitled  to  compensation  without 
fixing  the  same,  there  was  no  election  by  the 
plaintiff  to  accept  compensation  under  the  act. 
Klukas  V.  Thompson,  31  West.  L.  Rep.  (Al- 
berta )  438,  8  West  W.  Rep.  778,  24  Domioioa 
L.  Rep.  67. 
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In  Berge  v.  Mackenzie,  24  Dominion  L.  Rep. 
(Canada)  575,  it  was  held  that  where  aa 
employee  exercised  his  optioa  to  proceed  in- 
dependently ol  the  act  and  a  recovery  by  the 
plaintiff  was  reversed  on  appeal  with  a  direc- 
tion to  fix  the  compensation  payable  to  the 
plaintiff  under  the  act,  if  the  plaintiff's  ac- 
tion was  not  cfMnmenced  within  the  statutory 
period  his  right  to  compensation  was  barred. 
i)ee  to  the  same  effect  Durkin  t.  Distillers  Co. 
[1914]  W.  C.  &  Ins.  Rep.  <£ng.)  128.  And 
where  the  application  is  made  after  the  dis- 
missal of  an  action,  and  the  judge  according- 
ly awards  such  compensation,  the  plaintiff  is 
estopped  by  the  election  to  take  such  compen- 
sation and  the  award  thereupon  made,  from 
proceeding  further  with  the  action,  and  hence 
a  subsequent  application  by  him  for  judgment 
or  a  new  trial  in  the  action  will  not  be  en- 
tertained. Neale  v.  Electric,  etc.  Accessories 
Co.  [1906]  2  K.  B.  (£ng.)  558,  75  L.  J.  K.  B. 
974,  95  L.  T.  N.  S.  592,  22  Times  L.  Rep.  732. 

It  has  been  held  that  where  the  application 
for  the  assessment  is  made  as  soon  as  it  is 
practically  possible  umder  the  circumstances, 
there  is  a  substantial  compliance  with  the 
provision  that- it  shall  be  made  immediately. 
Western  Trust  Co.  v.  Regina,  9  Sask.  L.  Rep. 
336,  30  Dominion  L.  Rep.  548.  Where  an  ac- 
tion for  damages  was  dismissed  on  February 
5  and  an  application  was  made  to  assess  dam- 
ages on  February  10,  it  was  held  that  the 
application  was  not  made  in  time  as  required 
by  the  act.  M'Gowan  v.  Smith  [1907]  So. 
Ct.  SesB.  548,  following  Stewart  v.  Higgin- 
botham,  Sc.  Ct.  Sess.  3  F.  073,  38  Scot.  L. 
Rep.  479,  wherein  an  application  for  compen- 
sation after  the  action  had  failed,  was  re- 
fused, the  action  having  been  dismissed  on 
November  29,  1000,  and  the  application  for 
assessment  having  been  made  on  February  14, 
1901. 

Where  the  plaintiff  fails  in  his  common- 
law  action  the  court  has  power  in  its  dis- 
cretion to  deal  with  the  costs  of  the  action 
or  of  the  proceedings  under  the  act.  Wilson 
V.  Kelly,  14  British  Columbia  436. 

Where  the  plaintiff  in  an  action  for  dam- 
ages alleged  that  the  accident  happened  in  the 
coarse  of  his  employment  and  through  the  in- 
excusable fault  of  the  defendant,  praying  that 
the  latter  should  be  ordered  to  pay  him  an 
annual  rent  under  the  act  of  Canada  or  in  de- 
fault of  its  applicability  to  pay  him  the  sum 
of  $10,000,  it  was  held  that  he  must  on  a 
dilatory  motion  choose  between  the  two  rights 
of  action  set  forth  in  the  complaint.  Lesage 
V.  Henderson,  15  Quebec  Pr.  328.  But  it  was 
beld  in  W^entzell  v.  New  Brunswick,  etc.  R. 
Co.  43  X.  Brune.  475,  that  an  action  for  the 
death  of  the  plaintiff's  relative  could  proceed 
under  both  the  compensation  act  and  under 
I/)rd  Campbell's  act,  and  the  damages  could 
be  assessed  under  either  act  as  the  evidence 
loight  warrant.    The  court  said:     "Referring 


to  the  claim  that  the  plaintiff  should  elect 
whether  ahe  would  proceed  under  chapter  79 
of  the  Consolidated  Statutes,  1903,  or  under 
the  workmen's  compensation  act,  in  my  opin- 
ion the  action  can  be  brought  under  botli 
acts,  and  the  damages  assessed  under  either 
act  as  the  evidence  may  warrant.  The  prac- 
tical difference  between  the  two  acts  is  tliat 
under  chapter  79  of  the  Consolidated  Stat- 
utes, 1903,  the  defendant  company  would  not 
be  liable  if  the  accident  was  caused  through 
the  negligence  of  a  fellow  servant.  Under  the 
workmen's  compensation  act  the  defendant 
company  would  be  liable  although  the  acci- 
dent was  caused  by  the  negligence  of  a  fellow 
servant,  and  there  is  some  difference  in  the 
assessment  of  damages,  but  that  does  not  arise 
in  the  present  case."  See  to  the  same  effect 
Paskroan  v.  Toronto  Power  Co.  25  Ont.  VV. 
Rep.  779. 


Agreement  or  Privute  Scheme  for  Compensa- 
tion, 

In  Lemieux's  Case,  223  Mass.  346,  111  N.  E. 
782,  it  was  held  that  an  agreement  betw(*en  au 
insurer  and  an  employee  for  specific  addition- 
al compensation  for  twenty-five  weeks  for  the 
loss  of  three  fingers  of  the  right  hand  which 
agreement  did  not  state  that  it  was  intended 
to  cover  all  claims  for  additional  compensa- 
tion under  the  act,  did  not  bar  an  award  by 
the  board  of  specific  compensation  for  an  in- 
jury to  the  hand  rendering  it  permanently 
incapable  of  use. 

W^herc  an  injured  workman  agreed  with 
his  employer  to  accept  the  full  compensation 
due  him  under  the  act  as  long  as  he  was 
totally  disabled  by  the  accident  and  further 
agreed  to  submit  to  the  medical  referee  of 
the  district  in  case  a  dispute  arose  as  to  his 
fitness  for  employment,  his  rights  to  com- 
pensation to  cease  if  he  refused  to  assist  in 
the  application  for  such  examination  by  the 
medical  referee,  it  was  held  that  the  penal 
clause  at  the  end  of  the  contract  was  a  con- 
tracting out  of  the  act  contrary  to  its  pro- 
visions and  was  invalid.  British,  etc.  Steam 
Nav.  Co.  v.  Neil,  3  B.  W.  C.  C.   (Eng.)  413. 

It  has  been  bold  that  an  agreement  for  com- 
pensation on  the  understanding  that  if  the 
employee's  hand  got  werse  so  that  its  use- 
fulness was  lost,  the  accident  board  would 
see  that  he  received  additional  compensation, 
was  properly  set  aside  by  the  board  since  the 
act  did  not  comtemplate  a  settlement  on  a 
contingency  or  a  condition  that  might  ren- 
der it  inoperative.  Carpenter  v.  Detroit  Forg- 
ing Co.  191  Mich.  45,  157  N.  W.  374. 

A  refusal  to  accept  an  offer  of  his  employer 
to  pay  under  the  compensation  act  at  the  rate 
of  one-half  of  the  average  earnings  until  an 
employee  was  able  to  return  to  work  has  been 
held  not  to  be  a  bar  to  a  proceeding  under  the 
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act  if  at  the  time  the  offer  was  made  there 
was  a  dispute  between  the  parties  as  to 
wliether  the  disability  of  the  employee  was 
permanent  or  only  temporary,  under  an  ex- 
press provision  in  the  act  that  the  employee's 
right  to  compensation  might  in  default  of 
agreement  or  arbitration  be  enforced  by  an 
action  in  any  court  of  competent  jurisdiction. 
Sillix  V.  Armour,  99  Kan.  103,  160  Pac.  1021, 
rehearing  99  Kan.  426,  162  Pac.  278. 

An  agreement  for  compensation  between  the 
parties  may  be  reviewed  by  the  board  and  the 
compensation  ended,  diminished  or  decreased 
according  to  the  law  and  the  facts.  On  this 
review  the  essentials  leading  up  to  the  award 
are  res  judicata,  except  the  physical  con- 
d  it  ion  of  the  injured  employee.  Winn  v.  Ad- 
justable Table  Co.  193  Mich.  127,  159  N.  W. 
372,  163  N.  W.  906. 

In  the  English  act  it  is  provided  that  an 
employee  may  contract  with  his  employer  to 
be  bound  by  and  accept  compensation  under 
a  private  scheme*  of  compensation  if  such 
scheme  has  been  properly  certified  by  the 
registrar  of  friendly  societies,  and  when  so 
certified  the  scheme  is  substituted  for  the  act 
and  the  employer  is  to  be  liable  only  in  ac- 
cordance with  tlie  scheme.  Under  that  pro- 
vision it  has  been  held  that  a  workman  who 
has  joined  a  scheme  duly  certified  by  the 
registrar,  has  exercised  his  option  given  to 
him  by  the  workman's  compensation  act  and 
his  personal  representatives  cannot  bring  an 
action  under  the  Employer's  Liability  Act  of 
1880.  Taylor  v.  Hamstead  Colliery  Co. 
[1904]  1  K.  B.  838,  73  L.  J.  K.  B.  469,  68 
J.  P.  300,  62  W.  R.  417,  90  L.  T.  N.  S.  363, 
20  Times  L.  Bep.  338.  See  to  the  same  effect 
Horn  V.  Lords  Com'rs  of  Admiralty  [1911] 
1  K.  B.  24,  4  B.  \V.  C.  C.  1;  Godwin  v.  Lords 
Com'rs  of  Admiralty  [1913]  A.  C.  638,  6 
B.  W.  C.  C.  788,  dismissing  appeal  [1912]  2 
K.  B.  26,  5  B.  W.  C.  0.  229;  Howaith  v. 
Knowles  [1913]  3  K.  B.  675. 

Where  the  scheme  provides  that  the  deci- 
sion of  the  committee  shall  be  Anal  and  con- 
clusive, the  widow  of  a  workman  who  was 
a  party  to  the  scheme  is  bound  by  the  deci- 
sion of  the  committee,  and  having  failed  to 
obtain  an  allowance  of  her  claim  by  the  com- 
mittee she  may  not  bring  an  action  to  recover 
damages  for  the  death  of  her  husband.  Allen 
V.  Great  Eastern  R.  Co.  [1914]  2  K.  B.  243. 

The  provisions  of  the  scheme  are  to  be  read 
with  those  of  the  act  and  construed  together. 
Thus,  a  workman  who  is  a  member  of  the 
scheme  is  entitled  to  compensation  when  he 
contracts  an  industrial  disease,  as  the  word 
"accident"  which  includes  sudi  disease  under 
the  act  also  includes  such  disease  under  the 
scheme.    Leaf  v.  Furze  [1914]  3  K.  B.  1068. 

It  has  been  held  that  a  scheme  of  compen- 
sation properly  certified  under  the  Act  of 
1897  must  be  recertified  under  the  Act  of  1906 


or  it  cannot  be  applied  to  an  accident  hap- 
pening after  the  taking  effect  of  the  latter 
act,  although  within  the  six  months  at  the 
end  of  which  the  scheme  is  declared  to  be 
revoked  by  the  latter  act.  Moss  v.  Great 
Eastern  R.  Co.  [1909]  2  K.  B.  274,  2  B.  W. 
C.  C.  168.  See  to  the  same  effect  Wallace  v. 
Hawthorne,  1  B.  W.  C.  C.  249. 

In  Wilson  v.  Ocean  Coal  Co.  7  W.  C.  C.  34, 
21  Times  L.  Rep.  631,  it  appeared  that  a 
workman  was  a  member  of  a  scheme  of  com- 
pensation which  had  expired.  When  a  renewal 
scheme  was  certified  the  employer  posted  no- 
tices that  his  workmen  might  enroll  under  the 
scheme.  The  employee  did  not  enroll  under  the 
new  scheme.  The  employer  deducted  a  certain 
amount  from  the  employee's  wages  as  his  con- 
tribution under  the  renewal  scheme  on  the 
ground  that  this  scheme  was  binding  on  the 
employee  unless  he  gave  notice  that  he  would 
not  come  under  it.  It  was  held,  however, 
that  the  original  scheme  having  expired  the 
workman  was  not  bound  by  the  renewal 
scheme  unless  he  agreed  to  accept  it. - 

Such  a  scheme  is  n9t  bad  because  it  pur- 
ports to  oust  the  jurisdiction  of  the  arbitra- 
tor under  the  act;  and  on  a  recertification 
under  the  new  act  it  is  not  necessary  that  a 
ballot  of  the  workmen  shall  be  taken  before 
the  registrar  can  certify  it.  Godwin  v.  LordB 
Com'rs  of  Admiraltv  [1913]  A.  C.  638,  6  B. 
W.  C.  C.  788,  affirming  decision  of  [1912]  2 
K.  B.  26,  5  B.  W.  G.  C.  229. 

A  contract  to  accept  a  scheme  need  not  be 
in  writing,  since  it  is  a  question  of  fact  in 
each  case  for  the  judge  to  decide  whether  a 
workman  has  so  contracted.  Berry  v.  Can- 
teen, etc.  Co-operative  Soc.  3  B.  W.  C.  0.  449. 


Effect  of  Election. 

On  RicMEDiES  or  Employee. 

It  is  uniformly  provided  by  the  elective 
workmen's  compensation  acts  that  with  re- 
spect to  employees  coming  within  their  terms 
the  compensation  thereby  allowed  shall  be 
exclusive  of  all  other  remedies  against  the 
employer. 

Tlius  the  Wisconsin  act  provides  compensa- 
tion in  lieu  of  any  other  liability  of  the 
employer  for  any  personal  injury  sustained 
by  his  employee  where  tha  latter  is  perform- 
ing services  growing  out  of  his  employment, 
and  where  the  injury  is  proximately  caused 
by  the  accident  and  is  not  intentionaltv  self- 
inflicted.  Under  that  provision  it  has  been 
held  that  where  the  right  to  compensation 
Under  the  act  exists,  it  is  the  exclusive  remedy 
against  the  employer.  Milwaukee  v.  Althoff, 
156  Wis.  68,  145  N.  W.  238,  L.R.A.1916A 
327;  Smale  v.  Wrought  Washer  Mfg.  Co.  IM 
Wis.  331, 151  N.  W.  808;  Vennen  v.  Ne«r  Delli 
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Lumber  Go.  reported  ante,  this  yolume,  at 
page  293. 

Where  an  employee  takes  advantage  of  the 
benefits  of  the  act  and  accepts  compensation, 
he  cannot  subsequently  in  an  action  for  the 
injuries  sustained  claim  that  he  is  ignorant 
of  the  act,  the  act  having  been  in  force  nearly 
sixty  days  before  the  accident.  Barry  v.  Bay 
SUte  St.  B.  Co.  222  Mass.  366,  110  N.  £. 
1031. 

An  injured  workman  who,  with  the  advice 
of  counsel  and  knowing  fully  that  the  employ- 
er has  taken  no  insurance  imder  the  act,  files 
a  claim  for  compensation,  cannot  subsequent- 
ly withdraw  the  claim  for  the  purpose  of 
suing  at  law  for  his  injuries^  Pavia  v.  Pe- 
troleum Iron  Works  Go.  164  N.  Y.  S.  790, 
wherein  the  court  said:  ''With  full  knowl- 
edge of  the  situation,  therefore,  before  an 
award  was  made,  and  with  competent  counsel 
to  guide  and  advise  him,  the  claimant  per^ 
mitted  an  award  to  be  made  in  his  favor, 
and  thereby  most  effectually  confirmed  his 
election  to  accept  such  remedy  as  was  afford- 
ed him  by  the  Workmen's  Compensation  Law. 
There  is  no  pretense  that  he  did  not  fully 
understand  his  rights  before  the  award  was 
Made.  A  party  cannot  experiment  with  the 
commission  for  the  purpose  of  ascertaining 
how  much  compensation  may  be  awarded  him, 
and  then,  if  dissatisfied,  repudiate  the  award 
and  seek  the  other  remedy  permitted  by  the 
statute.  His  election  once  made,  intelligently 
and  with  knowledge  of  the  facts,  should  be 
conclusive." 

In  an  action  for  an  injury  to  an  employee 
where  the  evidence  is  conclusive  that  the  case 
is  within  the  workmen's  compensation  act  the 
court  may  properly  so  charge  the  jury. 
Wheeler  v.  Contoocook  Mills  Corp.  77  N.  H. 
551,  94  Atl.  265.  And  when  an  employee  has 
once  accepted  the  provisions  of  the  act  he  is 
bound  by  its  terms  unless  he  can  bring  himself 
within  the  provisions  that  except  him  from 
the  operation  of  the  act.  Burnes  v.  Swift, 
186  111.  App.  460.  See  to  the  same  effect  Jen- 
kins V.  Carman  Mfg.  Co.  79  Ore.  448,  15o  Pac. 
703. 

The  English  Act  of  1906  provides  as  fol- 
lows: "If  in  any  employment  personal  injury 
by  accident  arising  out  of  and  in  the  course  of 
the  employment  is  caused  to  a  workman,  his 
employer  shall,  subject  as  hereinafter  men- 
tioned, be  liable  to  pay  compensation  in  ac- 
cordance with  the  first  schedule  to  this  act. 
(2.)  Provided  that  .  .  .  (b)  When  the 
injury  was  caused  by  the  personal  negligence 
sr  wilful  act  of  the  employer  or  of  some  per- 
son for  whose  act  or  default  the  employer  is 
responsible,  nothing  in  this  act  shall  affect 
any  civil  liabiUty  of  the  employer,  but  in  that 
case  the  workman  may,  at  his  option,  either 
daim  compensation  under  this  act  or  take 
proceedings   independently   of  this   act;    but 


the  employer  shall  not  be  liable  to  pay  com: 
pensation  for  injury  to  a  workman  by  acci- 
dent arising  out  of  and  in  the  course  of  the 
employment  both  independently  of  ^  and  also 
under  this  act,  and  shall  not  be  liable  to  finy 
proceedings  independently  of  this  act,  except 
in  case  of  such  personal  negligence  or  wilful 
act  as  aforesaid."  Under  those  provisions 
it  has  been  held  that  where  a  workman  has 
been  injured  by  an  accident  under  circum- 
stances which  would  give  him,  or  in  case  of 
his  death  his  dependents,  a  claim  for  compen- 
sation under  the  act  and  also  for  negligence 
independently  of  the  act,  the  workman  or  his 
dependents  can  pursue  either  remedy  but  not 
both  remedies.  The  claimant  has  an  option 
as  to  which  he  will  choose,  and  having  elected 
either  alternative,  he  is  bound  by  his  election. 
Codling  V.  Mowlem  [1014]  2  K.  B.  61,  83  L.  J. 
K.  B.  445,  108  L.  T.  N.  S.  1033,  29  Times  L. 
Rep.  610,  [1014]  W.  G.  &  Ins.  Kep.  1,  aprmed 
by  court  of  appeals  in  [1014]  3  K,  B.  1055, 
111  L.  T.  N.  S.  1086. 

The  "option"  given  by. the  foregoing  act 
is  not  an  option  binding  only  in  the  case  of 
success,  and  when  a  decision  is  given  either 
way  the  workman  must  be  considered  as  hav- 
ing made  his  election  which  is  final  and  con- 
clusive. Cribb  V.  Kynock  [1008]  2  K.  B.  551, 
77  L.  J.  K.  B.  1001,  00  L.  T.  N.  S.  216,  24 
Times  L.  Rep.  736,  52  Sol.  J.  581. 

It  has  been  held  under  the  act  in  Neuo  York 
which  provides  for  the  release  of  employers 
from  liability  on  securing  compensation 
through  the  state  fund  that  an  employee  after 
receiving  compensation  from  the  employer 
under  the  act  cannot  sue  for  further  compen- 
sation for  pain  and  suffering  or  disfigure- 
ment. Connors  v.  Semet-Solway  Co.  04  Misc. 
406,  150  N.  Y.  S.  431,  wherein  the  court  said: 
"In  view  of  these  sections  of  the  statute  it 
seems  to  me  that  the  legislature  plainly  in- 
tended to  take  advantage  of  the  amendment 
to  the  constitution  and  to  provide  a  remedy 
for  the  benefit  of  injured  employees  exclusive 
of  all  other  rights  and  remedies.  The  wrong 
-which  it  sought  to  obviate  was  the  constant 
litigation  between  master  and  servant  with 
the  uncertainty  of  its  results.  The  act  was 
designed  to  allay  class  feeling,  to  protect  the 
master  against  annoyance  and  unjust  ver- 
dicts, to  see  that  the  employee  injured  by  the 
hazards  of  the  business,  and  those  dependent 
upon  him,  should  not,  as  so  often  happened, 
bear  the  whole  loss.  Both  gave  up  something. 
The  master  was  no  longer  free  if  the  servant 
failed  to  prove  that  the  accident  happened 
because  of  his  negligence  or  negligence  at- 
tributable to  him.  The  right  of  the  servant, 
on  the  other  hand,  to  recover  was  limited  and 
defined.  The  whole  object  and  purpose  of  the 
legislature  would  be  overthrown  if  the  servant 
might,  after  obtaining  compensation  from  his 
master,  as  provided  by  the  statute,  then  sue 
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in  the  courts  for  further  compeneation  becauM 
of  disfigurement  or  pain  and  suffering." 

Contracts  by  which  the  parties  undertake  to 
deprive  themselves  in  toto  of  the  right  to  re- 
sort to  the  courts  to  settle  controversies  be- 
tween them,  in  which  are  stipulated  away  all 
the  rights  of  each  or  either  to  resort  to  the 
tribunals  created  by  law,  have  been  con- 
demned. See  8  R.  C.  L.  tit.  Contr<urt8,  p.  762. 
But  it  does  not  follow  that  an  acceptance  of 
the  workman's  compensation  act  which  is  a 
contract  to  abide  by  the  provisions  of  the  act 
is  objectionable.  The  acceptance  of  the  stat- 
ute operates,  in  a  sense,  to  take  from  the 
courts  so  much  of  the  controversy  as  .is  de- 
termined by  the  applying  of  the  statute  sched- 
ules, through  the  agency  of  the  statute  arbi- 
trators. So  where  the  act  is  accepted  there 
is  a  contract  which  takes  some  powers  from 
the  court  but  is  not  an  agreement  to  oust 
them  of  all  jurisdiction.  Hence,  where  the 
act  is  rejected  by  the  parties  the  courts  are 
in  no  sense  ousted  of  jurisdiction  as  the  full 
dispute  between  the  parties  is  still  Bubtnttted 
by  ordinary  proceedings  and  tried  in  the 
usual  way,  although  some  rules  of  procedure 
are  changed.  Hunter  v.  Colfax  Consol.  Coal 
Co.  175  la.  245,  Ann.  Cas.  1917E  803,  154 
N.  W.  1037,  157  N.  W.  145,  L.R.A.1917D  15. 

It  has  been  held  that  when  both  employer 
and  employee  have  elected  to  operate  and 
work  under  a  workmen's  compensation  act, 
the  act  becomes  a  part  of  the  contract  of  em- 
ployment and  can  be  enforced  as  between  the 
parties  as  such  and  each  party  is  bound  to 
perform  whatever  is  required  by  the  contract. 
A  failure  on  the  part  of  either  to  do  the 
things  required  of  him  by  the  statute  consti- 
tutes a  breach  of  contract.  Reese  v.  Bartlett, 
197  111.  App.  272. 

Where  ^  both  employer  and  employee  have 
accepted  a  workmen's  compensation  act,  an 
employee  who  sustains  injuries  in  the  course 
of  his  employment  may  maintain  an  action 
for  breach  of  contract  and  need  not  resort  to 
an  action  of  mandamus  to  compel  the  em- 
ployer to  name  an  arbitrator,  if  the  employer 
after  being  requested  to  do  so  does  not  com- 
ply with  the  request.  The  plaintiff  is  entitled 
to  the  speedy  relief  afforded  by  an  action  of 
assumpsit  if  the  employer  refuses  to  submit 
the  dispute  to  arbitrators  as  required.  Reese 
V.  Bartlett,  197  III.  App.  272;  Rushing  v. 
Bartlett,  197  III.  App.  278. 

An  express  or  implied  acceptance  of  the 
provisions  of  a  workmen's  compensation  act, 
as  permitted  by  its  provisions,  makes  the 
provisions  a  part  of  the  contract  of  employ- 
ment. The  consideration  on  the  part  of  the 
employer  is  to  pay  the  compensation  for  an 
injury  as  provided  by  the  act  and  that  of  the 
employee  is  to  accept  such  compensation  in 
full  for  all  rights  and  claims  arising  out  of 


the  injuries  sustained  in  the  course  of  his  em< 
ployment.  Kennerson  v.  Thames  Towboat  Co. 
89  Conn.  367,  94  Atl.  372,  L.R.A.1916A  43«. 

It  has  also  been  held  that  a  workmen's 
compensation  act  fixes  the  scope  of  the  insur- 
ance so  far  as  the  rights  of  thr  employee  are 
affected.  If  the  employer  becomes  a  sub- 
scriber the  rights  of  the  employee  cannot  be 
narrowed  by  a  contract  between  the  parties 
as  the  terms  might  be  so  narrow  as  not  to 
bring  the  employer  within  the  act.  Cox's 
Case,  225  Mass.  220,  114  N.  E.  281. 

An  attempt  by  the  plaintiff  to  settle  b? 
agreement  or  arbitration  is  not  necessary  to 
maintain  an  action  under  a  provision  that  '*a 
workman's  right  to  compensation  under  this 
act  may,  in  default  of  agreement  or  arbitra- 
tion, be  determined  and  enforced  by  action 
in  any  court  of  competent  jurisdiction.'*  The 
words  "in  default  of  agreement  or  arbitra- 
tion" mean  practically  the  same  as  the  words 
"in  the  absence  or  omission  of  an  agreement 
or  arbitration."    Halverhout  v.  Southwestern 

Under  a  provision  in  a  workmen's  compen- 
sation act  that  it  shall  be  optional  with  the 
employee  to  settle  for  such  compensation  or 
to  retain  the  right  to  sue  the  employer,  it 
has  been  held  that  the  theory  on  which  the 
compensation  law  is  to  operate  is  that  of  con- 
tract and  the  employee's  personal  conmnt 
8o  that  where  a  workman  has  not  elected  to 
settle  for  the  compensation  provided  by  the 
act,  his  personal  representative  cannot  nuiin- 
tain  an  action  under  the  act,  but  is  relepited 
to  an  action  for  damages  sustained  by  his  es- 
tate by  reason  of  his  death.  Behringer  v.  In- 
spiration Consol.  Copper  Co.  17  Ariz.  232, 149 
Pac.  1085,  wherein  the  court  said:  *'The 
remedy  under  the  constitutional  provision  for 
compensation  is  restricted,  as  we  see  it,  to  the 
workman,  and  the  legislative  power  under  the 
mandate  is  limited  to  legislation  for  its  efii- 
eient  enforcement  by  him,  or  his  personal 
representative,  in  case  he  dies  after  electing 
to  accept  compensation.  Unless  there  was 
an  election  of  this  remedy  in  his  lifetime  by 
the  deceased,  the  personal  representative  can- 
not maintain  the  action  for  compensation; 
it  being  a  condition  of  the  right  to  maintain 
such  a  suit  against  the  employer  that  the  em- 
ployee should  himself  elect  that  remedy.  The 
employer  is  entitled  to  insist,  after  an  elec- 
tion by  the  employee,  upon  settlement  for 
compensation,  but,  when  the  workman  dies 
without  making  such  election,  his  rights 
thereunder  die  with  him.  His  personal  rep- 
resentative is  then  relegated  to  an  action  for 
damages  sustained  by  his  estate  by  reason  of 
his  death  under  the  so-called  Lord  Campbell's 
Act  (title  23,  supra),  or  an  action  under  the 
Employers'  Liability  Act  (chapter  6,  tit.  14, 
Civil  Code),  according  as  his  facts  fall  with- 
in the  one  or  the  other.'' 


VAITGHANS  SEED  STORE  v.  SIMONINI. 

275  III.  HIT. 
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A  provision  in  the  Oklahoma  act  for  com- 
pensation to  employees  for  injuries  received 
in  the  course  of  employment  and  abrogating 
the  right  of  action  for  personal  injuries  not 
resulting  in  death  arising  and  occurring  in 
^'hazardous"  employments  as  defined  by  tho 
act  has  been  held  not  to  cover  wilful  injuries 
caused  by  the  employer,  but  leaves  the  in- 
jured employee  to  his  remedy  as  it  existed 
when  the  act  was  passed.  Adams  v.  Iten  Bis- 
cuit Co.  (Okla.)  162  Pac.  938,  wherein  the 
court  said:  "A  wilful  or  intentional  injury, 
whether  inflicted  by  the  employer  or  employee, 
could  not  be  considered  as  accidental,  and 
therefore  is  not  covered  by  the  act.  If  it  were 
merely  intended  to  cover  accidental  injuries 
for  which  the  employee  had  no  right  of  action, 
no  reason  is  perceived  why  the  legislature 
would  abolish  the  defenses  of  contributory 
negligence,  negeligence  of  a  fellow  servant,  or 
assumption  of  risk,  or  why  it  should  abrogate 
the  employee's  right  of  action  for  damages  for 
injuries  not  resulting  in  death  occurring  in 
said  hazardous  occupation.  The  compensa- 
tion afforded  by  the  act  and  the  procedure  by 
which  the  same  is  determined  was  intended 
to  be  exclusive  as  to  all  of  the  injuries  there- 
in embraced,  and  the  right  of  action  thereto- 
fore possessed  by  the  injured  employee  was 
abolished,  leaving  to  him  such  right  of  action 
in  the  courts  for  wilful  injuries  as  he  may 
have  had  prior  to  its  passage,  and  the  act, 
as  thus  construed,  does  not  deprive  plaintiff 
of  the  equal  protection  of  the  laws." 

Under  a  provision  in  a  workmen's  compen- 
sation act  to  the  effect  that  the  failure  to 
secure  the  payment  of  compensation  shall  au- 
thorize the  injured  employee  or  his  depend- 
ents to  maintain  an  action  for  damages  a»  pre- 
scribed by  another  section  of  the  act,  which 
provides  that  an  injured  employee  or  his  legal 
representatives,  in  case  death  results  from  the 
injury,  may  at  his  option  elect  to  claim  com- 
pensation or  maintain  an  action  in  the  courts 
for  damages,  it  has  been  held  that  by  "legal 
representatives"  is  meant  the  dependents  and 
not  the  executor  or  administrator  since  the 
legal  representatives  could  have  no  interest 
in  the  award  except  to  represent  the  estate 
and  among  other  things  to  pay  debts  to  cred- 
itors; but  the  object  of  the  act  is  to  provido 
a  speedy  mode  of  relief  for  the  workman  and 
his  dependents.  Dearborn  v.  Peugeot  Auto 
Import  Co.  170  App.  Div.  93,  155  N.  Y.  S. 
760. 

Where  a  workmen's  compensation  act  pro- 
vides that  every  contract  of  hiring  shall  be 
presumed  to  have  been  made  under  the  act  and 
shall  be  governed  thereby  unless  otherwise  pro- 
vided in  the  contract,  or  a  notice  to  that 
effect  shall  have  been  given  by  one  party  to 
the  other,  and  further  that  the  provision  for 
compensation  thereunder  shall  not  apply  to 
alien  dependents  not  residents  of  the  United 


States,  it  has  been  held  that  on  the  death 
of  an  employee  where  nothing  has  been  done 
to  prevent  the  application  of  the  statute,  the 
administrator  cannot  maintain  an  action 
against  the  employer  under  any  other  law  and 
where  the  dependents  are  nonresident  aliens 
they  cannot  recover  under  the  act,  that  right 
being  purely  statutory.  DeBiasi  v.  Normandy 
Water  Co.  228  Fed.  234  (construing  Xew  Jer- 
sey act). 

Where  a  workman  at  the  time  of  his  death 
was  engaged  in  a  class  of  work  to  which  tlio 
act  applied  and  which  provided  for  compensa- 
tion to  a  widow  or  certain  next  of  kin,  it  was 
held  that  brothers  and  sisters  of  the  deceased 
who  were  not  entitled  to  compensation  under 
the  act  had  no  right  of  action  under  the  code 
for  the  death  of  their  brother.  Shanahan  v. 
Monarck  Engineering  Co.  219  N.  Y.  469,  114 
N,  E.  795,  reversing  order  172  App.  Div.  221, 
159  X.  Y.  S.  257.  Following  the  decision  in 
the  foregoing  case  it  was  held  in  Maloney  v. 
Levy,  etc.  Co.  176  App.  Div.  470,  163  X.  Y.  S. 
605,  that  if  the  injury  causing  the  employee's 
death  and  the  employment  in  which  the  serv- 
ant was  engaged  were  covered  by  the  act  the 
surviving  widow  had  no  right  of  action  or 
other  remedy,  but  must  resort  to  compensa- 
tion  under  the  act. 

However,  it  has  been  held  that  where  the 
statute  provides  for  compensation  to  certain 
relatives  and  total  dependents  but  makes  no 
provision  for  partial  dependents,  one  who  does 
not  come  within  that  provision  but  who  was 
entitled  to  compensation  before  the  act  was 
passed  is  not  barred  from  recovering  at  com- 
mon law.  Lamontagne  v.  Quebec  R.  etc.  Co. 
50   Can.    Sup.    Ct.    423. 

On  Liabilitt  of  Employer. 

In  Oeneral. 

As  an  inducement  to  employers  to  accept 
the  provisions  of  a  workmen's  compensation 
act  it  is  usually  provided  that  those  who  re- 
fuse to  accept  it  cannot  interpose  the  common - 
law^  defenses  of  contributory  negligence,  as- 
sumption of  risk  and  the  negligence  of  a  fel- 
low servant  in  actions  for  personal  injuries. 

Calif omia. — Williams  v.  Southern  Pac.  Co. 
173  Cal.  525,  160  Pac.  660. 

Indiana. — Hagenback  v.  Leppert,  117  X.  E. 
531. 

Maaaachusetta. — Dooley  v.  Sullivan,  218 
Mass.  697,  106  X.  E.  604;  Pope  v.  Hey  wood 
Bros.  etc.  Co.  221  Mass.  143,  108  X.  E.  1058; 
Henshaw  v.  Boston,  etc.  R.  Co.  222  Mass.  459, 
111  X.  E.  172;  Bernabeo  v.  Kaulback,  226 
Mass.  128,  115  X.  E.  279.  Compare  Ashton  v. 
Boston,  etc.  R.  Co.  222  Mass.  65,  109  X.  E. 
820,  L.R.A.1916B  1281;  Walsh  v.  Turner 
Centre  Dairying  Assoc.  223  Mass.  386,  111 
N.  E.  889. 
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New  Hampshire. — Boody  v.  K.  &.  C.  Mfg. 
Co.  77  N.  H.  208,  Ann.  Cas.  1914D  1280,  90 
Atl.  859,  L.R.A.1916A  10;  Lezotte  v.  Nashua 
Mfg.  Co.  100  Atl.  757. 

A'cM?  York, — Griflford  v.  Patterson,  179  App. 
Div.  420,  165  N.  Y.  S.  1043;  Lester  v.  Otis 
Elevator  Co.  90  Misc.  649,  153  N.  Y.  S.  1058, 
affirmed  in  169  App.  Div.  613,  155  N.  Y.  S. 
524.  See  also  Jensen  v.  Southern  Pac.  Co. 
215  N.  Y.  514,  Ann.  Cas.  1916B  276,  109  N. 
E.  600,  L.R.A.1916A  403. 

Ohio. — Gerthung  v.  St ambaugh -Thompson 
Co.  34  Ohio  Cir.  Ct.  Rep.  385. 

Texas, — ^Memphis  Cotton  Oil  Co.  v.  Tolbert, 
171  S.  W.  309. 

JVasUnffton,—V^^t  v.  Mills,  76  Wash.  437, 
Ann.  Cas.  1915D  154,  136  Pac.  685,  L.R.A. 
1916A  358. 

West  Virginia. — ^De  Francesco  v.  Piney  Min. 
Co.  76  W.  Va.  756,  86  S.  E.  777;  Daniels  v. 
Charles  Boldt  Co.  78  W.  Va.  124,  88  S.  E.  613; 
Watts  v.  Ohio  Val.  Electric  R.  Co.  78  W.  Va. 
144,  88  S.  E.  659;  Adkins  v.  Hope  Engineer- 
ing, etc.  Co.  94  8.  E.  506. 

Wisconsvt^, — Cavanaugh  v.  Morton  Salt  Co. 
152  Wis.  375,  140  N.  W.  53. 

The  court  in  Hagenback  v.  Leppert  (Ind.) 
117  N.  E.  531,  said:  "The  language  of  the 
foregoing  sections  is  clear  and  definite.  The 
acceptance  of  the  act  is  not  compulsory,  but 
voluntary.  There  is  nothing  in  the  record  to 
indicate  or  even  suggest  that  either  party 
gave  notice  of  exemption  as  provided  in  sec- 
tion 3;  and  it  is  therefore  conclusively  pre- 
sumed that  they  accepted  the  provisions  of  the 
act.  Having  elected  to  accept  the  act,  every 
provision  thereof  became  a  part  of  the  con- 
tract of  service.  By  the  terms  of  the  statute 
the  element  of  tort  is  eliminated;  all  reme- 
dies at  common  law  or  otherwise  are  excluded, 
and  the  employee's  right  to  compensation 
arises  out  of  the  contract.  This  right,  being 
contractual,  accompanies  the  employee  where- 
ever  he  goes  and  aJbides  with  him  until  the 
contract  of  service  is  terminated." 

The  West  Virginia  statute  provides  that  an 
employer  subject  thereto  who  does  not  elect  to 
pay  into  the  fund  the  premiums  provided,  or 
having  so  elected  shall  be  in  default  of  pay- 
ment, is  liable  to  his  employees  for  the  dam- 
ages suffered  by  reason  of  personal  injuries 
sustained  in  the  course  of  their  employment, 
and  the  employer  is  not  permitted  to  avail 
himself  of  the  common -law  defenses.  De 
Francisco  v.  Piney  Min.  Co.  76  W.  Va.  756,  86 
S.  E.  777. 


Particular  Defenses. 

The  abolition  of  the  doctrine  of  assumption 
of  risk  as  to  employers  who  do  not  elect  to 
come  under  the  compensation  act  does  not  im- 
pose liability  without  negligence  on  the  part 
of  the  employer.    It  merely  forbids  the  applica- 


tion of  a  principle  of  waiver  based  on  the  serv- 
ant's continuance  in  the  service  with  knowl- 
edge of  an  act  of  negligence  rendering  his 
service  dangerous.  So,  although  the  statute 
abolishes  the  common-law  defense  of  assump* 
tion  of  risk,  the  servant  assumes  the  riska 
incident  to  his  employment  other  than  those 
occasioned  by  the  master's  negligence.  Louis 
V.  Smith-McCormick  Constr.  Co.  (W.  Va.) 
92  S.  E.  249.  See  to  the  same  effect  Spevok  v. 
Independent  Sash  Co.  173  Cal.  438,  160  Pac, 
665;  Stornelli  v.  Duluth,'  etc.  R.  Co.  193  Mich. 
674,  160  N.  W.  415;  Lindebauer  v.  Weiner, 
94  Misc.  612,  159  N.  Y.  S.  987.  So  it  has  been 
held  that  there  must  be  some  duty  to  perform 
before  there  can  be  negligence.  A  workmen's 
compensation  act  does  not  enlarge  the  duty  of 
an  employer  who  is  not  a  subscriber  or  trans- 
form into  negligence  conduct  which,  apart 
from  the  statute,  would  impose  no  liability  on 
him.  Mammott  v.  Worcester  Consol.  St-  R. 
Co.  228  Mass.  282,  117  N.  E.  336. 

A  provision  in  a  workmen's  compensation 
act  abrogating  the  common-law  defenses  of 
contributory  negligence  and  the  fellow-servant 
rule  does  not  enlarge  the  basis  of  recovery 
on  the  grounds  of  negligence  beyond  that 
which  existed  at  common  law  and  the  employ- 
er is  required  to  exercise  only  ordinary  care 
under  all  the  circumstances  of  the  case.  Ger- 
thung V.  Stambaugh-Thompson  Co.  34  Ohio* 
Cir.  Ct.  Rep.  385. 

In  Iowa  an  employer  who  rejects  the  work- 
men's compensation  act  is  presumed  to  be 
guilty  of  negligence  in  case  of  an  injury  to  an 
employee  in  the  course  of  employment;  and 
the  burden  of  proof  to  overcome  the  pre- 
sumption is  on  the  employer.  Mitchell  v. 
Phillips  Min.  Co.  (la.)  165  N.  W.  108, 
wherein  the  court  said:  "The  legislature^ 
in  passing  the  Iowa  law,  did  not  make  it 
compulsory,  but  rather  an  elective  plan.  Be- 
fore the  passage  of  the  law,  an  injured  work- 
man had  the  burden  of  proving  negli- 
gence. In  many  instances  this  was  difficult 
or  impossible.  Ordinarily,  the  facts  and  con- 
ditions were  within  the  knowledge  of  the 
employer,  unless  it  was  in  the  employee's 
working  place.  Under  the  act,  the  employer 
was  given  the  right  to  elect  whether  he  would 
reject  the  compensatory  features  of  the  law,, 
and  in  that  case  he  was  deprived  of  the 
benefit  of  certain  common-law  defenses."  See 
to  the  same  effect  Mitchell  v.  Des  Moines  Coal 
Co.    (la.)   165  N.  W.  113. 

The  Wisconsin  act  as  enacted  in  1911  abol- 
ished the  defense  of  assumption  of  risk  and 
also  that  of  the  negligence  of  a  fellow  servant 
causing  the  injury,  but  the  defense  of  contrib- 
utory negligence  was  left  open  to  employers. 
The  defense  of  contributory  negligence  was 
abolished  by  the  legislature  at  the  next  ses- 
sion by  an  express  enactment  that  it  shouW 
not  be  a  defense  in  an  action  within  the  scope 
of  the  statute  "that  the  injury  or  tleath  wa* 
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caused  in  whole  or  in  part  hj  the.  want  of 
ordinary  care  of  the  injured  employee  where 
«uch  want  of  ordinary  care  was  not  wilful/' 
It  has  been  held,  however,  that  the  amendment 
did  not  benefit  an  employee  who  brought  his 
action  under  the  original  provision.  Besnys  V. 
Herman  Zohrlaut  Leather  Co.  157  Wis.  203, 
147  N.  W.  37. 

In  Watts  V.  Ohio  Val.  R.  Co.  78  W.  Va. 
144,  88  S.  E.  659,  it  was  held  that  if 
there  was  evidence  that  a  fellow  servant  was 
negligent  the  employer  was  liable  although 
there  wa?  no  proof  that  be  himself  was 
negligent  or  that  he  omitted  to  perform  any 
duty  he  owed  the  plaintiff  and  although  there 
was  proof  of  the  plaintiffs  negligence,  since 
under  the  West  Virginia  act  the  defense  of 
contributory  negligence  was  abolished. 

Assumption  of  risk  has  been  abolished  as  a 
defense  by  the  MaasachiLsetts  workmen's 
compensation  act  for  such  employers  as 
are  not  subscribers  and  iCre  not  excepted 
from  its  operation.  Bernabeo  v.  Kaul- 
Wck,  226  Mass.  128,  115  K.  E.  279.  It 
has  been  held,  however,  that  although  an 
employer  who  is  not  a  subscriber  to  the  act 
cannot  avail  himself  of  any  common-law  de- 
fense, if  the  evidence  shows  that  the  employee 
assumed  the  risk  attached  to  the  employment, 
hj  virtue  of  his  contract  of  hiring,  the  re- 
moval of  such  defenses  under  the  act  has  no 
application.  Ashton  v.  Boston  R.  Co.  222 
Mass.  65,  109  N.  E.  820,  L.R.A.1916B  281. 
See  also  Walsh  v.  Turner  Centre  Dairying 
Assoc.  223  Mass.  386,  111  N.  £.  889.  It  has 
also  been  held  that  a  voluntary  assumption 
of  risk  as  distinguished  from  a  contractual 
assumption  of  risk  was  a  matter  of  defense 
where  the  master  was  negligent  in  respect  to 
some  matter  outside  of  the  risk  assumed  under 
the  servant's  contract  of  hiring ;  that  in  such 
a  case  the  conduct  of  the  servant  in  assuming 
the  risk  was  a  voluntary  assumption  and  he 
could  not  recover  for  the  injuries  received. 
Ashton  V.  Boston,  etc.  R.  Co.  222  Mass.  65, 
109  N.  £.  820,  L.R.A.1916B  281.  In  an  ac- 
tion for  the  death  of  a  freight  conductor  it 
has  been  held  that  the  defense  of  a  contractual 
assumption  of  risk  could  not  be  relied  on  if 
the  contract  of  hire  did  not  refer  to  the  par- 
ticular defects  in  the  employer's  works  or 
machinery,  where  the  employer  was  not  a  sub- 
scriber to  the  act  which  makes  the  defense  of 
contributory  negligence  unavailable  to  employ- 
ers who  do  not  subscribe.  Boston,  etc.  R.  Co. 
V.  Baker,  236  Fed.  806,  150  C.  C.  A.  158 
(construing  Massachusetts  Act.) 

Under  a  provision  in  the  Michigan  act  that 
an  employer  electing  not  to  be  governed  by  it 
cannot  defend  on  the  ground  of  assumption  of 
risk  arising  from  the  failure  of  the  employer 
to  provide  and  maintain  safe  premises  and 
suitable  appliances,  an  employer  cannot  de- 
feat an  action  for  the  wrongful  death  of  the 
employee  on  the  ground  that  the  employee. 


who  was  injured  by  the  defendant's  mule,  knew 
that  the  mule  which  kicked  him  was  vicious. 
Bobbins  v.  Magoon,  etc.  Co.  193  Mich.  200, 
159  N.  W.  323,  wherein  the  court  said:  "But 
to  hold  that  conduct  which  is  not  negligent 
because  the  employee  assumes  or  consents,  im- 
pliedly or  actually,  to  share  a  risk,  is  not  neg- 
ligent in  view  of  the  statute  is  to  allow  a 
defense  which  the  statute  refuses.  Tlie  em- 
ployer may  not  now  safely  invite  the  employee 
to  share  with  him  'the  risks  .  .  .  arising 
from  the  failure  of  the  employer  to  provide 
and  maintain  safe  premises  and  suitable  ap- 
pliances.' It  is  said  the  cause  of  death  is 
purely  conjectural.  There  was,  however,  tes- 
timony supporting  the  conclusion  that  the 
cause  of  death  was  that  alleged,  namely^  a 
kick  by  a  vicious  mule." 

Rule  in  Illinois. 

In  Illinois  no  penalty  for  a  failure  to  ac- 
cept the  workmen's  compensation  act  is  im- 
posed on  employers  other  than  those  engaged 
in  an  extrahazardous  business.  An  employer 
so  engaged  who  elects  not  to  accept  the  act 
may  not  in  an  action  for  personal  injuries 
avail  himself  of  the  defenses  of  contributory 
negligence  or  assumption  of  risk  or  of  the 
fellow-servant  doctrine,  except  that  these  may 
b<>  shown  to  reduce  the  damages.  Dcvine  v. 
Delano,  272  111.  166,  111  K  E.  742;  Bell  v. 
Toluca  Coal  Co.  272  111.  576,  112  N.  E.  311; 
Von  Boeckmann  v.  Corn  Products  Refining 
Co.  274  111.  605,  113  N.  E.  902;  Price  v. 
Clover  Leaf  Coal  Min.  Co.  188  111.  App.  27; 
Favro  v.  Superior  Coal  Co.  188  111.  App.  203; 
French  v.  Cloverleaf  Coal  Min.  Co.  190  111. 
App.  400;'Synkus  v.  Big  Muddy  Coal,  etc. 
Co.  190  111.  App.  602;  Erickson  v.  American 
Well  Works,  196  111.  App.  346;  Kleet  v. 
Southern  Illinois  Coal,  etc.  Co.  197  III.  App. 
243;  Bednar  v.  Mt.  Olive,  etc.  Coal  Co.  197 
111.  App.  251.    And  see  the  reported  case. 

It  has  been  held  that  an  employer  who  has 
elected  to  reject  the.  provisions  of  the  act  is 
deprived  of  his  common-law  defenses  although 
the  employee  has  not  elected  to  come  under 
the  act.  Synkus  v.  Big  Muddy  Coal,  etc.  Co. 
190  111.  App.  602.  An  employer  who  is  en- 
gaged in  an  extrahazardous  occupation  and 
who  has  made  no  election  to  come  under  the 
workmen's  compensation  act  cannot  be  sub- 
jected to  the  forfeiture  of  defenses  imposed 
by  the  act  as  to  an  employee  injured  in  an 
occupation  not  deemed  extrahazardous  under 
the  act  simply  because  such  employer  is  also 
engaged  in  an  extrahazardous  employment  in 
which  the  emplovee  is  not  engaged.  Mar- 
shall V.  Pekin,  276  111.  187,  114  N.  E.  497. 

An  agreement  between  employer  and  em- 
ployee that  the  latter  shall  assume  all  risk 
attached  to  an  employment  of  an  extrahaz- 
ardous nature  relieving  the  employer  from 
liability,  has  been  held  to  be  against  public 
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policy.  Chicago  Rys.  Co.  v.  Industrial  Board, 
276  111.  112,  114  N.  E.  534,  wherein  the  court 
Raid:  '^The  workmen's  compensation  act  is 
the  declared  public  policy  of  the  state  upon 
the  subject  embraced  in  the  statute,  and  pro- 
vides a  method  by  which  employers  may  ex- 
empt themselves  from  providing  and  paying 
compensation  under  the  act  to  employees  for 
accidental  injuries  sustained  and  arising  out 
of  and  in  the  course  of  the  employment.  It 
is  contrary  to  the  policy  of  the  act  to  allow 
an  employer,  while  choosing  to  come  under 
the  provisions  of  the  statute  by  not  filing  an 
election  in  writing  to  the  contrary,  to  relieve 
itself  from  liability  under  the  act  by  private 
agreement  or  contract  with  the  employee." 

One  of  the  hazardous  occupations  brought 
under  the  Illinois  act  in  the  absence  of  an 
election  is  "carriage  by  land  or  water  and 
loading  and  unloading  in  connection  there- 
with." It  has  been  held  that  street  railwi^s 
are  included  in  that  provision  and  the  words 
''loading  and  unloading"  in  common  use  and 
understanding  apply  as  well  to  passengers  as 
to  freight  and  to  street  railways  as  well  as 
to  steam  railways;  so  that  persons  engaged 
in  such  employment  are  within  the  provisions 
of  the  act.  Chicago  Rys.  Co.  v.  Industrial 
Board,  276  111.  112,  114  N.  B.  634. 

The  provision  in  the  statute  making  the 
''business  or  enterprise  of  carriage  by  land" 
a  hazardous  employment  has  been  held  to 
include  an  employer  engaged  in  hauling 
crushed  stone  for  paving,  which  is  to  be  done 
by  another,  since  hauling  is  not  a  mere  inci- 
dent to  the  business  but  is  the  enterprise  it- 
self in  which  the  employer  is  engaged.  Par- 
ker-Washington Co.  V.  Industrial  Board,  274 
111.  498,  113  N.  E.  976. 


ADLElCAlf 

V. 

OCEAN  ACCIDENT  AND  GUARANTEE 
CORPORATION,  LIMITED,  ET  AIi. 

Maryland  Court  of  Appeals — June  26,  1917. 

laO  Md.  572;  101  Atl,  629. 


Workmen's  Compenaatlon  Aots  —  Ter- 
mination of  AUowaneo  •—  Marrias^  of 
Bonelloiary. 

Under  Workmen's  Compensation  Law  (Acts 
1914,  c.  800),  §  35,  fixing  compensation  for 
partly  dependent  persons,  and  providing  for 
determination  of  questions  of  dependency  ac- 
cording to  the  facts  existing  at  the  time  of  the 
injury  resulting  in  death  to  the  employee,  sec- 
tion 42,  providing  that  on  marriage  of  a  de- 
pendent widow  her  compensation  shall  cease, 


and  section  53,  giving  the  commission  pmror 
to  change  or  modify  former  findings  or  order-, 
the  subsequent  marriage  of  a  partly  dependent 
sister  of  a  deceased  employee  does  not  deter- 
mine her  right  to  compensation  awarded  her 
b^  the  commission  and  authorize  the  commis- 
sion to  abate  it. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Washington 
county:  Keedy,  Judge. 

Claim  for  compensation  under  workmen's 
compensation  act.  Mary  Brenner  Adleman. 
claimant,  and  Ocean  Accident  and  Guarantee 
Corporation,  Limited,  et  al.,  defendant?. 
Claim  allowed  by  State  Industrial  Accident 
Commission.  Decision  reversed  bv  Circuit 
Court.  Claimant  appeals.  The  facts  are 
stated  in  the  opinion.    Reversed. 

Frank  G.  Wagaman  for  appellant. 
Frank  Gasncll  and  Alestander  Armstrong, 
Jr,f  for  appellees. 

[573]  Thomas,  J. — On  the  5th  of  December 
1914,  Morris  Brenner,  an  employee  of  the 
Reliable  Junk  Company,  of  Hagerstown, 
Marvland,  died  as  the  result  of  an  accidental 
injury  arising  out  of  and  in  the  course  of  his 
employment  by  said  company.  His  mother. 
Toba  Brenner,  and  his  sister,  ^fary  Brenner, 
filed  a  claim  for  compensation  as  dependents 
under  the  Act  of  1914,  Chapter  800,  known 
as  the  Workmen's  Compensation  Law,  and 
the  State  Industrial  Accident  Commission, 
on  April  7th,  1915,  passed  an  order  awarding; 
them  as  partly  dependent  upon  the  deceased, 
the  sum  of  $12.50  per  week,  which  the  Com- 
mission apportioned  between  the  claimants^ 
giving  each  of  them  $6.25  per  week,  payable 
weekly,  for  the  period  of  four  years  and 
thirty-two  weeks  from  the  .5th  day  of  Decem- 
ber, 1914. 

On  the  10th  of  June,  1916,  the  Ocean  Acci- 
dent &  Guarantee  Corporation.  Limited,  the 
insurer  in  the  case,  filed  a  [574]  petition 
alleging  that  Mary  Brenner  was  married  to 
Nathan  Adleman  on  the  10th  of  June,  1915. 
and  that  she  had  concealed  her  marris^e 
from  the  petitioner  until  the  1st  day  of 
June,  1916,  and  praying  that  the  oompenMi- 
tion  awarded  her  be  abated  by  the  Comraif- 
aion  as  of  the  19th  of  June,  1915.  After  a 
hearing,  at  which  the  facts  stated  in  the 
petition,  except  the  alleged  concealment  of 
the  marriage,  were  admitted,  the  Commission 
passed  an  order  denying  the  relief  prayed 
and  dismissing  the  petition.  From  that 
order  the  petitioner  appealed  to  the  Circuit 
Court  for  Washington  County,  and  that 
Court  on  the  10th  of  January,  1917,  passed 
an  order  reversing  the  order  of  the  Commis- 
sion and  abating  the  compensation  awarded 
Mary  Brenner  as  of  the  19th  day  of  June, 
1915. 
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nils  appeal  is  from  the  order  of  the  Circuit 
Court,  and  the  single  question  involved  is 
whether  the  subsequent  marriage  of  a  partly 
dependent  sister  of  a  deceased  employee  deter- 
mines  her  right  to  compensation  awarded  her 
bv  the  Commission  and  authorizes  the  Com- 

• 

mission  to  abate  it.  The  answer  to  this  ques- 
tion musty  of  course,  be  found  in  the  provi- 
sions of  the  Act  under  which  the  award  was 
made.  The  CcMnmission  took  the  view  that 
if  it  had  no  authority  to  grant  the  relief 
prayed,  while  the  Circuit  Court  held  that 
under  a  proper  construction  of  the  Act  the 
subsequent  marriage  of  Mary  Brenner  de- 
termined her  right  to  the  compensation,  and 
that  the  Couunission,  and  the  Circuit  Court 
on  appeal,  were  authorised  to  abate  it. 

llie  Act,  after  declaring  its  purpose  to 
provide  "sure  and  certain  relief  for  workmen 
injured  in  extra-hazardous  employments  and 
their  families  and  dependents  ...  re- 
gardless of  questions  of  fault  and  to  the  ex- 
clusion of  every  other  remedy,"  except  as 
therein  provided,  and  after  providing  for  a 
commission  to  administer  the  law,  declares 
in  section  14:  "Every  employer,  subject  to 
the  provisions  of  this  Act,  shall  pay  or  pro- 
vide as  required  herein  compensation  accord- 
ing to  the  schedules  of  this  Act  for  the  dis- 
ability or  death  of  his  employee,  resulting 
from  an  accidental  personal  injury  sustained 
[S7$]  by  the  employee,  arising  out  of  and  in 
tiie  course  of  his  employment,  without  re- 
gard to  fault  as  a  cause  of  such  injury,"  etc. 

Other  sections  of  the  Act  require  the  em- 
ployer to  secure  the  payment  of  the  compen- 
sation referred  to  in  Section  14,  and  provide 
how  he  mav  do  so. 

Section  3o  declares  that,  "Each  employee 
(or  in  ^ase  of  death  his  family  or  depend- 
ents), entitled  to  receive  compensation  under 
this  Act  shall  receive  the  same  in  accordance 
with  the  following  schedule,  and  except  as  in 
this  Act  otherwise  provided,  such  payment 
shall  be  in  lieu  of  any  and  all  rights  of  ac- 
tion whatsoever  against  any  person  whom- 
soever.** After  providing  for  permanent  and 
*€mporary  total  disability  and  permanent 
and  temporary  partial  disability,  this  section 
contains  the  following  provisions  for  cases 
where  the  injury  causes  the  death  of  the 
employee  within  two  years: 

"If  there  are  wholly  dependent  persons  at 
the  time  of  the  death,  the  payment  shall  be 
fifty  per  cent  of  the  average  weekly  wages, 
(of  the  employee),  and  to  continue  for  the 
remainder  of  the  period  between  the  date  of 
the  death  and  eight  years  after  the  date  of 
the  injury,  and  not  to  amount  to  more  than 
a  maximum  of  four  thousand  two  hundred 
and  fifty  dollars,  nor  less  than  a  minimum 
of  one  thousand  dollars." 

"If  there  are  partly  dependent  persons  at 
the  time  of  the  death,  the  payment  shall  be 
fifty  per  cent  of  the  average  weekly  wages 


and  to  continue  for  all  of  such  portion  of  the 
period  of  eight  years  after  the  date  of  the 
injury,  as  the  Commission  in  each  case  may 
determine,  and  not  to  amount  to  more  than 
a  maximum  of  three  thousand  dollars." 

"The  following  persons  shall  be  presumed 
to  be  wholly  dependent  for  support  upon  a 
deceased  employee:  A  wife  or  invalid  bus- 
band  (invalid*  meaning  one  physically  or 
mentally  incapacitated  from  earning),  a  child 
or  children  under  the  age  of  sixteen  years 
(or  over  said  age  if  physically  or  mentally 
incapacitated  from  earning)  living  Avith  or 
dependent  upon  the  parent  at  the  time  of 
the  injury  or  death." 

[576]  "In  all  other  cases,  questions  of  de- 
pendency, in  whole  or  in  part,  shall  be  de- 
termined in  accordance  with  the  facts  in  each 
particular  case  existing  at  the  time  of  the 
injury  resulting  in  the  death  of  such  em- 
ployee, but  no  person  shall  be  considered  as 
dependent  unless  such  person  be  a  father, 
mother,  grandfather,  grandmother,  stepchild 
or  grandchild,  or  brother  or  sister  of  the  de- 
ceased employee,  including  those  otherwise 
specified  in  this  section." 

Under  these  sections,  where  the  employee, 
engaged  in  any  one  of  the  employments 
covered  by  the  Act,  dies  as  the  result  of  an 
"accidental  personal  injury  .  .  .  arising 
out  of  and  in  the  course  of  his  employment," 
within  two  years,  leaving  at  the  time  of  his 
death  persons  within  the  class  mentioned 
who  were,  at  the  time  of  the  injury,  partly 
dependent  upon  him,  the  Act  imposes  upon 
the  employer  a  liability  to  pay  to  such  de- 
pendents fifty  per  cent  of  the  average  weekly 
wages  of  the  employee,  to  continue  for  all 
or  such  portion  of  the  period  of  eight  years 
after  the  date  of  the  injury  as  the  Commis- 
sion may  determine,  not  to  amount  to  more 
than  a  maximum  of  three  thousand  dollars. 
Except  as  to  those  presumed  to  be  wholly  de- 
pendent, the  question  of  dependency,  in  whole 
or  in  part,  and  the  portion  of  the  period  of 
eight  years  after  the  date  of  the  injury  dur- 
ing which  fifty  per  cent  of  the  average  week- 
ly wages  of  the  employee  is  to  be  paid  to 
those  partly  dependent,  is  left  to  the  deter- 
mination of  the  Commission,  but  when  so  de- 
termined the  obligation  of  the  employer  to 
pay,  and  the  right  of  the  beneficiaries  to  re- 
ceive the  compensation  provided,  becomes 
definite  and  certain.  This  obligation  to  pay 
and  the  right  to  receive  arc  not,  by  the  terms 
of  the  Act,  made  conditional  upon  the  bene- 
ficiary remaining  unmarried,  or  dependent 
upon  his  or  her  subsequent  state  of  depend- 
ency, and  nowhere  in  the  Act  is  there  found 
express  authority  to  the  Commission  to  abate 
the  compensation.  The  relief  to  the  depend- 
ents of  the  deceased  employee  provided  by 
the  Act  is  in  lieu  of  that  afforded  by  the 
common  law,  and  sub-section  11  of  section 
62  of  the  [577]  Act  defines    ^Beneficiary"  as 
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"a  husband,  wife,  child,  children  or  depend- 
ents of  an  employee  in  whom  shall  vest  a 
right  to  receive  payment  under  the  Act." 
The  Act  defines  the  duties  and  powers  of  the 
Commission,  and  in  the  absence  of  a  clear 
grant  of  such  power,  we  would  not  be  justi- 
fied in  holding  that  it  is  authorized  to  abate 
compensation  expressly  provided  by  the  Act 
.  as  "sure  and  certain  relief"  for  those  who 
were  partly  dependent  upon  a  deceased  em- 
ployee, and  whose  right  thereto  has  been  de- 
termined and  has  vested  in  accordance  with 
the  terms  of  the  Act.  When  we  speak  of  the 
right  to  the  compensation  as  vesting  in  the 
beneficiary  we  do  not  mean  to  indicate  that 
the  right  of  those  partly  dependent  to  the 
compensation  awarded  them  is  a  vested  right 
in  the  sense  that  if  they  should  die  before 
the  completion  of  the  weekly  payments  al- 
lowed them  their  right  to  the  same  would 
devolve  upon  their  personal  representatives. 
That  question  la  not  presented  by  the  record 
and  we  are  not  to  be  understood  as  expressing 
any  opinion  in  regard  to  it.  But  that  the 
right  to  the  compensation  provided  by  the 
statute  vests  in  such  beneficiaries  in  the  sense 
that  it  is  not  conditional  upon  their  remain- 
ing unmarried,  and  that  the  marriage  of  such 
a  beneficiary  does  not  authorize  the  abate- 
ment of  the  compensation  by  the  Commis- 
sion we  think  is  free  of  doubt. 

The  appellee  relies  and  the  learned  Court 
below  based  its  conclusion  upon  section  53, 
which  provides  that:  "The  powers  and  juris- 
diction of  the  Commission  over  each  case 
shall  be  continuing  and  it  may  from  time  to 
time  make  such  modi^cations  or  change  with 
respect  to  former  findings  or  orders  with 
respect  thereto  as  in  its  opinion  may  be 
justified."  A  reference  to  several  other  sec- 
tions of  the  Act  will  show  the  purpose  and 
application  of  this  section.  For  instance, 
under  section  41  compensation  may  be  sus- 
pended by  the  Commission  where  an  employee 
refuses  to  submit  to  a  medical  examination. 
Under  section  42,  in  case  of  aggravation, 
diminution  or  termination  of  disability,  the 
Commission  may  readjust  the  rate  of  com- 
pensation, and,  in  a  proper  case,  terminate 
[578]  the  payments,  and  under  section  43, 
if  a  beneficiary  has  been  a  non-resident  of 
the  State  for  one  year  the  Commission  may 
convert  weekly  payments  into  a  "lump  sum 
payment.*'  These  and  other  provisions  indi- 
cate the  power  granted  to  the  Commission 
in  the  exercise  of  its  continuing  jurisdiction, 
but  they  afford  no  support  for  the  conten- 
tion here  made  by  the  appellee.  If  we  as- 
sume that  und^r  section  53  the  Commission 
may  make  such  modifications  or  change  in 
its  former  findings  in  reference  to  those  part- 
ly dependent  upon  a  deceased  employee,  or 
its  orders  in  respect  thereto,  as  in  its  opin- 
ion may  be  justified,  the  change  or  modifica- 
tion made  must  nevertheless  be  such  as  is 


authorised   by  the   Act:     Sub-seetion   4  of 
flection  35  declares  in  explicit  terms  that  in 
all  cases j  other  than  those  in  which  the  law 
presumes  the  claimants  to  be  wholly  depend- 
ent, the  question  of  dependency,  in  whole  or 
in  part,  ahaH  he  determined  in  accordance 
with  the  facts  exieting  at  the  time  of  the 
injury  resulting  in  the  death  of  the  employee. 
It  is  clear  that  if  the  question  of  dependency 
is  to  be  determined  upon  the  facts  existing  at 
the  time  of  the  injitry,  any  modification  or 
change  by  the  Commission  of  its  former  find- 
ing  upon    that   question    must    likewise   be 
based  upon  the  facts  existing  at  the  time  of 
the  injury,  and  cannot  be  made  to  rest  upon 
or  to  conform  to  conditions  arising  and  exists 
ing  subsequent   to  the  date  of  the   injury, 
provided,  of  course,  the  award  is  to  those 
living  at  the  time  of  the  death  of  the  in- 
jured   employee.      Here    the    application    i3 
not  for  a  correction  or  modification  of  the 
finding  of  the  Commission   upon  the  facts 
existing  at  the  date  of  the  injury,  but  the 
petitioner,  in  the  face  of  the  express  terms 
of  the  statute,  seeks  to  have  the  question  of 
dependency  of  Mary  Brenner  determined  by 
the  Commission  upon  a  state  of  facts  aris- 
ing after  the  injury,  the  death  of  the  em- 
ployee and  the   award  of  the  Commission, 
and  to  have  the  former  finding  an  order  of 
the    Commission    changed    accordingly.     In 
dealing  with  a  similar  provision  in  the  Ohio 
statute,  where  it  was  claimed  that  it  con- 
ferred upon  the  Board  of  Awards  [§79]  power 
to  abate   an  award  to  one  wholly  depend- 
ent upon  a  deceased  employee,  the  Supreme 
Court    of    Ohio    said    in    State    r.    Indus- 
trial    Commission,     111     N.    E.    299:     "If 
section  39  could  be  construed  as  giving  the 
board  power  to  abate  an  award  made  under 
paragraph  2  of  section  35,  in  case  of  the  death 
of  a  dependent  prior  to  completion  of  pay- 
ments, it  necessarily  follows  that  it  could  be 
construed  also  as   giving  the  board  power 
and    jurisdiction    to    determine    dependency 
at  any  time  during  the  period  covered  by  the 
payments,  instead  of  having  its  determina- 
tion   expressly   limited    by   the   statute,  al- 
though it  is,  to  dependency  at  the  time  of 
death,  and.  as  the  statute  is  infiexible  as  to 
amount  of  award,  abate  the  award  at  any 
time  the  person  to  whom  the  compensation 
was  granted  ceased  to  be  a  dependent.    This 
construction  would  be  directlv  contrary  to  the 
statutory  requirements." 

Section  40  provides:  "The  benefits  in 
case  of  death  shall  be  paid  to  such  one  or 
more  of  the  dependents  of  the  decedent  for 
the  benefit  of  all  the  dependents  as  may  he 
determined  by  the  Commission,  which  mar 
apportion  the  benefits  among  the  dependents 
in  such  manner  as  it  may  deem  just  and 
equitable."  It  is  8u<?gested  that  under  this 
section  and  section  53  the  Commission  may 
reapportion  the  compensation  among  the  de- 
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pendents^  and  it  is  argued  that  if  the  Com- 
migsion  ha»  the  power  to  change  the  award 
Ui  one  of  the  beneficiaries  it  may  abate  it 
entirely.  We  are  no^  required  in  this  case 
to  determine  whether  the  Commission  has 
the  power  to  change  its  award  for  the  pur- 
pose of  reapportioning  the  compensation 
among  the  dependents.  The  statute  fixes  the 
amou^nt  of  the  weekly  payments  the  employer 
is  required  to .  make  to  the  beneficiaries  at 
fifty  per  cent,  of  the  average  weekly  wages 
of  the  deceased  employee.  That  amount  can-> 
not  be  changed  by  the  Commission,  but  must 
be  paid  to  one  or  more  of  the  dependents  for 
the  benefit  of  all,  or  may  be  apportioned 
among  them  as  the  Commission  may  deem 
just  and  equitable.  Toba  Brenner,  the  other 
beneficiary,  is  not  asking  for  a  reapportion- 
ment of  the  weekly  payment  fixed  [580]  by 
the  statute,  but  the  petitioner,  the  insurer, 
is  in  effect  seeking  to  have  the  statutory  al- 
lowance reduced  to  the  extent  of  one-half. 
The  terms  ''just  and  equitable"  used  in  sec- 
tion 49,  relate  not  to  the  amount  of  compen* 
sation  to  be  paid  by  the  employer  or  insurer, 
hut  to  the  apportionment  of  the  sttme  among 
the  henefioiarieai,  In  that  the  petitioner 
can  have  no  interest. 

Section  42  provides  that  "In  case  of  the 
remarriage  of  a  dependent  widow  of  a  de- 
ceased employee  without  dependent  children, 
all  compensation  under  this  act  shall  cease,'' 
etc.,  but  there  is  no  such  provision  in  refer- 
ence to  other  dependents  mentioned  in  the 
Act,  and  it  is  reasonable  to  conclude  that  if 
the  L^slature,  while  dealing  with  the  sub- 
ject of  abatement  of  compensation,  had  in- 
tended the  compensation  provided  for  a  sis- 
ter to  abate  upon  her  marriage  it  would  have 
80  declared  in  plain  terms. 

We  have  examined  the  other  cases  cited  by 
counsel  but  they  furnish  very  little  aid  in 
arriving  at  the  proper  conclusion  in  the  case 
before  us.  Those  determining  the  effect  of 
the  marriage  of  a  depoident  are  based  upon 
statutes  unlike  the  Maryland  law,  while  in 
the  others  the  question  involved  was  the 
right  of  the  personal  representatives  of  a  de- 
ee^ised  dependent  to  the  compensation  award- 
ed or  provided  by  statute. 

As  the  Maryland  Act  does  not  provide  for 
the  abatement  of  compensation  awarded  to  a 
partly  dependent-  sister  of  a  deceased  em- 
ployee upon  her  marriage,  or  authorize  the 
Commission  to  abate  it  on  that  ground,  we 
mnst  reverse  the  order  of  the  Court  below. 

Order  rerersed,  with  costs  to  the  appel- 
lant^ Mary  Brenner  Adleman. 


Increase,  Decrease,  Termination  or  8ns-> 
pension  of  Allowance  nnder  Work* 
.  men's  Compensation  Act* 

Introduetory,  7^3. 
Increase: 

Jurisdiction,  734. 

Circumstances  Warranting  Increase,  734. 

Allowance  to  Minor,   735. 
Decrease,  736. 
Termination: 

In  General,  737. 

Retroactive  Termination,  741. 

Termination  of  Allowance  to  Dependent, 
742. 
Suspension : 

Jurisdiction  to  Order  Suspension,  742. 

Circumstances   Authorizing   Suspension, 
742. 

Nominal  Award,  743. 

Declaration  of  Liability,  745, 

Surgical  Operation,    745. 

Burden  of  Proof,  746. 

Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  decisions  on  the  right  to  obtain  an 
increase,  decrease,  termination  or  suspension 
of  an  allowance  of  compensation  made  under 
a  workmen's  compensation  act.  The  earlier 
cases  are  collected  and  discussed  in  the  note 
to  Beckwith  v.  Spooner,  Ann.  Cas.  101 6E 
886. 

Sections  of  the  various  workmen's  compen- 
sation acts  which  permit  a  review  of  an 
award  on  the  application  of  an  employer  or 
an  employee,  and  provide  that  an  award  may 
be  varied  on  such  a  review,  are  not  intended 
to  afford  a  method  of  correcting  errors  made 
in  fixing  the  amount  of  an  original  award, 
but  are  designed  to  afford  a  means  of  ena- 
bling a  workman  or  his  employer  to  obtain  an 
increase,  decrease,  termination,  or  suspension 
of  the  award,  because  of  a  change  in  the 
workman's  physical  condition  or  a  change  of 
circumstances  subsequent  to  the  entry  of  the 
original  award.  Crossfield  v.  Tanian  [1909] 
2  Q.  B.  (Eng.)  629,  69  L.  J.  Q.  B.  790,  82 
L.  T.  N.  S.  813,  48  W.  R.  609,  16  Times  L. 
Rep.  476,  2  W.  C.  C.  141;  Mead  v.  Lock- 
hart,  2  B.  W.  C.  C.  (Eng.)  398;  Corbet  v. 
Haines  [1912]  W.  C.  Rep.  (Eng.)  288,  5 
B.  W.  C.  C.  372;  State  v.  District  Ct.  136 
Minn.  147,  161  N.  W.  391. 

An  award  to  an  injured  workman  may  not 
be  varied  to  meet  the  fluctuations  of  wages 
paid  to  workmen  in  the  class  of  work  in 
which  he  was  engaged  before  the  injury. 
James  v.  Ocean  Coal  Co.  [1904]  2  K.  B. 
(Eng.)  213,  73  L.  J.  K.  B.  915,  90  L.  T.  N. 
S.  834,  20  Times  L.  Rep.  483,  68  J.  P.  431, 
62  W.  R.  497,  6  W.  C.  C.  128. 
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But  a  J^eneral  increase  or  decrease  of  wages 
in  an  occupation  is  a  sufficient  change  of 
circumstances  to  authorize  the  assumption 
of  jurisdiction  of  an  application  for  a  re- 
view of  a  prior  award.  See  infra,  the  sub- 
division Increase — Circumsiancet  Warrant- 
ing Increase. 

Increase* 

JUBISDICTION. 

In  construing  the  first  and  second  sections 
of  schedule  two  of  the  English  Workmen's 
Compensation  Act  of  1897,  it  has  been  held 
that,  on  the  objection  of  either  an  injured 
workman  or  his  employer  to  a  review  of  its 
original  award  by  a  committee  chosen  by  the 
workman  and  employer  under  a  provision 
of  that  act,  a  county  court  judge  may  as- 
sume jurisdiction  of  an  application  to  re- 
view and  increase  the  award  before  the  com« 
raittee  meets  to  consider  the  matter.  Rex  v. 
Templer  [1912]  2  K.  B.  (Eng.)  444,^81  L. 
J.  K.  B.  805,  [1912]  W.  C.  Rep.  209,  5  B.  W. 
C.  C.  455,  106  L.  T.  N.S.  855,  [1912]  W.  X. 
135,  28  Times  L.  Rep.  410,  56  Sol.  J.  501. 

Circumstances  Warranting  Increase. 

Tlie  various  workmen's  compensation  acts 
mak.*  provision  for  an  increase  of  an  allow- 
ance awarded  because  of  an  increased  dis- 
ability, or  a  change  in  the  circumstances,  of 
an  injured  workman  warranting  such  action. 
Ihe  circumstances  warranting  such  an  in- 
crease have  been  discussed  in  the  following 
recent  cases: 

England.— Irons  v.  Davis  [1890]  2  Q.  B. 
330,  333,  1  W.  C.  C.  26,  68  L.  J.  Q.  B.  673, 
80  L.  T.  N.  S.  673,  47  W.  R.  616;  Chandler 
V.  Smith  [1899]  2  Q.  B.  506,  516,  68  L.  J. 
Q.  B.  009. 

CaHfornia. — Hey  v.  Pacific  Casualty  Co. 
1  Cal.  I.  A.  C.  Dec.  38  [cited  in  Honnold  on 
Workmen's  Compensation,  vol.  1,  page  679] ; 
Karas  v.  Northwestern  Pac.  R.  Co.  2  Cal.  I. 
A.  C.  Dec.  84  [cited  in  Honnold  on  Work- 
men's Compensation,  vol.  1,  page  679] ;  Mani- 
fredi  v.  Union  Sugar  Co.  2  Cal.  I.  A.  C.  Dec. 
020  [cited  in  Honnold  on  Workmen's  Compen- 
sation, vol.  1,  page  678] ;  Massachusetts 
Bonding,  etc.  Co.  v.  Industrial  Ace.  Com- 
mission, 168  Pac.  1050. 

Illinois, — Arnold,  etc.  Co.  v.  Industrial 
Board,  277  111.  295,  115  N.  E.  137;  Cas- 
paris  Stone  Co.  v.  Industrial  Board,  278 
111.  77,  115  N.  E.  822. 

Michigan. — Winn  v.  Adjustable  Table  Co. 
193  Mich.  127,  159  N.  W.  372,  163  N.  W.  906. 

Mintieaota.— State  v.  Nye,  136  Minn.  50, 
161  N.  W.  224;  State  v.  District  Ct.  136 
Minn.  147,  161  N.  W.  391. 

\ew  Jersey. — Safety  Insulated  Wire,  etc. 
Co.  V.  Hudson  County,  90  N.  J.  L.  114,  100 
Atl.  846;  E.  I.  Du  Pont  Nemours  Powder  Co. 
V.  Spocidio,  90  N.  J.  L.  438,  101  Atl.  407. 


'New  York. — Wozneak  v.  Buffalo  Gas  Co. 
176  App.  Div.  268,  273,  161  N.  Y.  8.  675. 

Washington. — See  Chalmers  v.  Industrial 
Ins.  Commission,  94  Wash.  490,  162  Pac. 
676. 

The  failure  of  an  employer  to  find  employ- 
ment for  an  injured  workman,  which  was 
teade  a  condition  of  the  award,  is  justification 
for  an  increase  of  the  allowance.  Thomas 
V.  Fairbam,  4  B.  W.  C.  C.  (Eng.)  195. 

The  inability  of  a  workman  to  obtain  em- 
ployment because  of  injuries  received  in  a 
former  occupation  entitles  him  to  an  in- 
crease of  an  allowance  previously  reduced  to 
a  nominal  award  on  his  recovery  from  his 
injury.  Brown  v.  Thornycroft,  5  B.  W.  C. 
C.  (Eng.)  .386;  MacDonald  v.  Wilson,  etc. 
Coal  Co.  [1912]  A.  C.  (Eng.)  513,  5  B.  \\. 
C.  C.  478,  81  L.  J.  P.  C.  188,  [1012]  W.  C. 
Rep.  (Eng.)  302,  106  h.  T.  N.  S.  905,  56 
Sol.  J.  550,  28  Times  L.  Rep.  431. 

The  inability  of  a  workman  to  establish 
Increased  disability  is  sufficient  to  bar  an  al- 
lowance of  increased  compensation.  Holt  v. 
Tates,  3  B.  W.  C.  C.  (Eng.)  75;  Henshaw  v. 
Fielding  [1914]  W.  C.  A  Ins.  Rep.  (Eng.i 
326;  Paulizky  v.  Wandsworth,  etc.  Gas  Co. 
9  B.  W.  C.  C.  (Eng.)  206,  [1916)  W.  C.  & 
Ins.  Rep.  127;  Bloomington,  etc.  R.  Co.  v. 
Industrial  Board,  276  III.  120,  114  N.  E.  511. 

Thus,  in  the  case  last  cited,  the  court  said: 
''On  the  hearing  before  the  board  Parks  was 
permitted  to  prove  bis  condition  from  the 
time  of  the  injury  until  the  hearing.  From 
his  testimony  it  appears  that  he  was  in  thf 
same  condition  at  the  time  of  this  hearing  as 
he  was  at  the  time  of  the  hearing  before  the 
committee  of  arbitration  and  that  he  had 
grown  no  worse  since  that  time,  in  that 
state  of  the  record,  even  had  the  transcript 
of  the  proceedings  t>efore  the  committee  of 
arbitration  been  introduced  in  evidence,  the 
industrial  board  should  have  dismissed  the 
petition  upon  the  motion  of  plaintiff  in  er- 
ror, for  the  reason  that  Parks  did  not  shpw 
that  his  disability  had  recurred  since  the 
hearing  which  resulted  in  the  decision  of 
July  3,  1915." 

The  failure  to  give  the  employer  the  notice 
required  by  the  statute  before  filing  a  claim 
for  increased  compensation  is  a  fatal  error, 
justifying  a  dismissal  of  the  application. 
Casparis  Stone  Co.  v.  Industrial  Board,  278 
111.  77,  115  N.  E.  822. 

The  failure  of  an  injured  employee  to  en- 
ter a  claim  in  his  original  applieation  for 
compensation  for  all  of  the  injuries  received 
by  him,  does  not  justify  favorable  action  on 
a  subsequent  petition  for  an  increase  of  the 
allowance  granted,  because  of  the  omitted  in- 
juries. Such  claims  must  be  fully  presented 
in  the  original  application  and  within  the 
period  allowed  by  the  act.  Erhart  v.  Indus- 
trial Ace.  Commission,  172  Cal.  621,  158  Fftc. 
193;  McCarthy's  Case,  226  Mass.  444,  lib 
N.  E.  764. 
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A  general  increase  of  the  wages  in  the 
claimant's  occupation  has  been  held  not  in 
itself  sufficient  to  entitle  him  to  an  increase, 
of  an  allowance  granted  to  liim  because  of 
injuries  sustained  in  his  employment.  Mal- 
colm V.  Spowart  [1913]  W.  C.&  Ins.  Rep. 
(Eng.)  523.  See  also  Woodilee  Coal,  etc.  Co. 
▼.  M'Neill  [1917]  W.  C.  &  Ins.  Rep.  (Eng.) 
129;  Cory  v.  Tair  [1917]  W.  C.  A  Ins.  Rep. 
271. 

In  Ogden  ▼.  South  Kirby,  etc.  Collieries 
£1913]  VV.  C.  &  Ins.  Rep.  (Eng.)  463,  6  B.  W. 
C.  C.  1,  the  court  refused  an  increase  of  com- 
pensation on  the  ground  that  the  workman 
vvLs  malingering. 

Allow .4NCE  to  Minor. 

The  English  Workmen's  Compensation  Act 
of  1906  provides  that  the  weekly  compensa- 
tion of  a  workman  injured  during  his  minor- 
ity may  be  increased,  not  sooner  than  twelve 
months  after  the  award  has  been  made  and 
after  the  workman  has  attained  his  majority, 
to  fifty  per  cent  of  the  weekly  amount  whicli 
lie  would  have  been  capable  of  earning  at 
that  age  had  he  remained  uninjured.  Ed- 
wards V.  Alyn  Steel,  etc.  Co.  3  B.  W.  C.  C. 
141;  Evans 'v.  Vickers  [1910]  1  K.  B.  554, 
4^  B.  W.  C.  C.  196,  affirmed  [1910]  A.  C. 
(Eng.)  444,  3  B.  W.  C.  C.  403,  79  L.  J.  K.  B. 
954.  103  L.  T.  N.  8.  292,  26  Times  L.  Rep. 
^48,  54  Sol.  J.  651. 

As  to  female  employees,  the  increased  al- 
lowance under  this  section  of  the  act  ap- 
parently may  be  granted  when  the  employee 
reaches  the  age  of  eighteen.  Ambridge  v. 
Good,  5  B.  W.  C.  C.  691.  [1012]  W.  C.  Rep. 
374. 

However,  this  section  was  not  considered 
^y  the  court  in  a  case  in  which  the  employee 
was  sufficiently  recovered  to  perform  light 
work  and  was  offered  suitable  employment  at 
wages  greater  than  she  was  receiving  before 
the  injury,  though  the  facts  seemed  to  bring 
the  case  within  its  provisions.  Clarke  v. 
Knox  [1913]  W.  C.  &  Ins.  Rep.  664,  67  Sol. 
J.  793,  6  B.  W.  C.  C.  695. 

In  construing  this  section  of  the  act  it  has 
heen  held  that  on  an  application  to  review 
and  increase  an  allowance,  the  compensation 
need  not  be  determined  with  reference  to  the 
work  in  which  the  injured  employee  was  en- 
gaged at  the  time  of  the  injury,  but  he  may 
be  awarded  the  percentage  provided  by  the 
act  of  the  better  wages  which  he  probably 
would  have  been  capable  of  earning  in  any 
other  occupation  for  which  he  was  qualified, 
had  it  not  been  for  the  injury  sustained. 
Kvans  v.  Vickers  [1910]  1  K.  B.  554,  3  B.  \V. 
•C.  C.  196,  affirmed  [1910]  A.  C.  444,  3  B.  VV. 
C.  C.  403,  79  L.  J.  K.  B.  954,  103  L.  T.  X.  S. 
292,  26  Times  L.  Rep.  548,  54  Sol.  J.  651. 

An  arbitrator  is  not  bound,  under  this 
section,  to  limit  his  award  to  the  difference 
•between  what  the  workman  actually  earned 


before  he  received  his  injury  and  the  amount 
which  he  is  probably  capable  of  earning  at 
the  time  of  his  application  for  a  review  and 
increased  compensation.  Edwards  v.  Alyn 
Steel,  etc.  Co.  3  B.  W.  C.  C.  141. 

Decrease, 

A  decrease  of  an  allowance  made  under 
a  compensation  act  is  ordinarily  proper  on 
a  showing  that  the  injured  workman  has  re- 
covered sufficiently  to  enable  him  to  perform 
light  work. 

^n^r/and.— -Chandler  v.  Smith  [1899]  2 
Q.  B.  506,  516,  68  L.  J.  Q.  B.  909;  Fife 
Coal  Co.  V.  Davidson  [1907]  Sc.  Ct.  Sess 
90,  44  JScott.  L.  Rep.  108;  O'Neill  v.  Ropner 
[1908]  43  Ir.  L.  T.  2,  2  B.  VV.  C.  C.  334;  Cam- 
mell  V.  Piatt,  2  B.  VV.  C.  C.  368;  Taff  V^ale 
R.  Co.  V.  Lane,  3  B.  VV.  C.  C.  297;  Anglo- 
Australian  Steam  Nav.  Co.  v.  Richards,  4  B. 
VV.  C.  C.  247;  Carlin  v.  Stephens  [1911]  Sc. 
Ct.  Sess.  901,  5  B.  VV.  C.  C.  486,  48  Scott. 
L.  Rep.  862;  Warwick  Steamship  Co.  v.  Call- 
aghan,  5  B.  VV.  C.  C.  283;  Pryde  v.  Moore 
&  Co.  [1913]  VV.  C.  &  Ins.  Rep.  100.  [1913] 
Sc.  Ct.  Sess.  457,  50  Scott.  L.  Rep.  302,  6  B. 
VV.  C.  C.  384:  VVallis  v.  M'Neice,  6  B.  W.  C.  C. 
445;  Cargo  Fleet  Iron  Co.  v.  Funck  [1916] 
VV.  C.  &  Ins.  Rep.  87,  9  B.  VV.  C.  C.  318; 
Jenkinson  v.  Steiner  &  Co.  9  B.  VV.  C.  C.  571, 
[1917]  VV^  C.  &  Ins.  Rep.  104;  Woodilee 
Coal,  etc.  Co.  v.  McNeill  [1907]  W.  C.  &  Ins. 
Rep.  129;  Gotobed  v.  Petchell  [1914]  2  K.  B. 
36,  83  J  J.  J.  K.  B.  429,  [1914]  W.  C.  &  Ins. 
Rep.  115,  110  L.  T.  N.  S.  453,  58  Sol.  J. 
249,  30  Times  L.  Rep.  253. 

California. — Acrey  v.  City  of  Holtville,  2 
Cal.  I.  A.  C.  Dec.  587  [cited  in  Honnold  on 
Workmen's  Compensation,  vol.  1,  page  677] ; 
Lindh  v.  Tovland  Co.  2  Cal.  I.  A.  C.  Dvc. 
646  [cited  in  Honnold  on  Workmen's  Com- 
I)ensation,  vol.  1,  page  677]. 

Michigan, — Winn  v.  Adjustable  Table  Co. 
193  Mich.  127,  159  N.  W.  372,  163  N.  W.  906. 

Minnesota. — State  v.  Nye,  136  Minn.  50, 
161  N.  VV.  224;  State  v.  District  Ct.  136  Minn. 
147.  161  N.  VV.  391. 

New  Jersey. — Safety  Insulated  Wire,  etc. 
Co.  V.  Hudson  County,  90  N.  J.  L.  114,  100 
Atl.  846:  E.  I.  Du  Pont  Nemours  Powder 
Co.  V.  Spocidio,  90  X.  J.  L.  438,  101  Atl.  407. 

New  York, — Wozneak  v.  Buffalo  Gas  Co. 
175   App.  Div.  268,  273,   161   N.  Y.   S.   675. 

Where  there  has  been  a  change  of  circum- 
stances justifying  such  action,  an  allowance 
may  be  decreased.    Taff  Vale  R.  Co.  v.  Lane, 

3  B.  W.  C.  C.  ( Eng. )  297 ;  Guest  v.  Winsper, 

4  B.  W.  C.  C.   (Eng.)   289. 

But,  where  there  has  been  no  improvement 
in  the  injured  workman's  condition,  it  is  not 
proper  ordinarily  to  reduce  the  compensation 
awarded.  Southampton  Gas-Light,  etc.  Co.  v. 
Stride,  115  L.  T.  N.  S.  498,  9  B.  VV.  C.  C.  555, 
[1916]  W.  C.  &  Ins.  Rep.  285,  32  Times  L. 
Rep.  680. 
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However,  though  the  workman  remains  in- 
capacitated and  shows  no  sign  of  improve-, 
m'ent,  if  such  continued  disability  is  due 
even  partly  to  his  failure  to  act  on  the 
advice  of  his  physicians,  his  compensation 
should  be  decreased.  House  v.  Hutchinson 
[1917]   W.  C.  &  Ins.  Rep.    (Eng.)  .299. 

The  burden  of  proving  a  change  in  a  work- 
man's condition  enabling  him  to  perform 
light  work,  justifying  a  reduction  of  com- 
pensation, is,  in  the  case  of  an  application 
for  a  review  of  a  previous  allowance,  on  the 
employer.  Thornber  v.  Durkin  [3914]  W.  C. 
&  Ins.  Rep.  (Eng.)  341,  7  B.  W.  C.  C.  548; 
Round  v.  Wathen  [1917]  W.  C.  &  Ins.  Rep. 
(Eng.)  134,  116  L.  T.  N.  S.  97.  bee  also 
Williams  v.  Ruabon  Coal,  etc.  Co.  [1914] 
W.  C.  &  Ins.  Rep.  (Eng.).  32,  7  B.  W.  C.  C. 
202. 

Thus,  in  the  case  last  cited,  the  court,  by 
way  of  dictum,  said:  ^'There  is  a  great  dis- 
tinction between  an  original  application  for 
compensation  and  an  application  to  review  the 
compensation  which  has  previously  been 
awarded.  In  the  latter  case  the  employer 
comes  for  a  review  and  says  in  effect  that 
the  workman  is  no  longer  suffering  from  total 
incapacity,  but  can  do  light  work.  He  has 
to  show  such  a  change  in  the  condition  of  the 
workman  since  the  original  award  that  the 
man  can  do  light  work,  and  then,  if  the 
man's  position  is  that  he  is  such  an  'odd  lot' 
that  the  range  of  the  labor  market  open 
to  him  is  restricted,  the  employer  has  to 
show  that  there  is  work  available  for  him 
to  do." 

llie  burden  of  proving  that  the  injured 
employee  is  able  to  obtain  light  work  is  on 
the  employer,. and  compensation  may  not  be 
reduced  until  that  fact  is  established.  Anglo- 
Australian  Steam  Nav.  Co.  v.  Richards,  4  B. 
W.  C.  C.  (Eng.)  247;  Osborne  v.  Tralee,  etc. 
R.  Co.  [1913]  2  Ir.  R.  (Eng.)  133,  [1913] 
W,  C.  &  Ins.  Rep.  391.  However,  this  does 
not  relieve  the  employee  entirely  from  giving 
evidence  as  to  bis  capacity  .for  work  and  the 
prospects  of  obtaining  it.  Gray  v.  Reed 
[1913]  W.  C.  &  Ins.  Rep.  127,  108  L.  T.  N.  S. 
53,  6  B.  W.  C.  C.  43. 

It  is  not  necessary  for  an  employer,  in 
order  to  make  out  a  prima  facie  case  justi- 
fying a  reduction  of  compensation,  to  guar- 
antee the  injured  workman  suitable  employ- 
ment, even  where  the  possibility  of  his  ob- 
taining light  work  at  his  trade  elsewhere  is 
very  remote.  Gray  v.  Reed,  108  L.  T.  N.  S. 
53,  [1913]  W.  C.  &  Ins.  Rep.  (Eng.)  127, 
6  B.  W.  C.  C.  43. 

Under  the  California  act,  to  justify  a  re- 
duction of  compensation  from  that  for  total 
disability  to  compensation  for  partial  disa- 
bility, it  has  been  held  that  it  ie  necessary  to 
prove  that  the  disability  of  the  injured  work- 
man does  not  entirely  prevent  his  obtaining 
employment,  elsewhere.       Raily     v.     Island 


Transp.  Co.  2  Cal.  I.  A.  C.  Dec.  608  [cited 
in  Honnold  on  Workmen's  Compensation,  vol. 
1,  page  678]. 

An  offer  of  employment  m  another  city, 
some  distance  from  that  in  which  the  in- 
jured workman  resides,  has  been  held  to  be 
an  offer  of  suitable  employment  justifying  a 
reduction  of  compensation,  in  view  of  the- 
facts  that  the  employer  had  closed  his  estab- 
lishment in  the  latter  city,  and  the  workman's- 
condition  had  improved.    Wallis  v.  M'Neice,  6^ 

B,  W.  C.  G.  (Eng.)  446. 

It  is  not  proper  to  reduce  the  compensation, 
awarded  where,  though  there,  is  a  sufficient 
recovery  of  the  workman  so  that  he  is  able 
to  perform  work  of  a  different  nature,  no  such 
suitable  work  has  been  offered  him  by  the  em- 
ployer. Bryce  v.  Connor,  Sc.  Ct.  Sess.  7  F. 
(Eng.)  193,  42  Scott.  L.  Rep.  154;  Dinnington 
Main  Coal  Co.  v.  Bruins  [1912]  W.  C.  Rep. 
( Eng. )  173, 6  B.  W.  C.  C.  367.  And,  where  the 
possibility  of  a  workman's  obtaining  employ- 
ment elsewhere  lias  been  lessened  as  a  conse- 
quence of  his  injuries,  it  hae  been  held  on  BJk 
application  for  a  review  of  an  allowance  previ- 
ously decreased  that  the  allowance  should  be 
restored.  Clark  v.  Gas  Light,  etc.  Co.  21 
Times  L.  Rep.  (Eng.)  184.  Compare  Arnott 
V.  Fife  Coal  Co.  [19J2]  Sc.  Ct.  Sesa.  (Eng.) 
1262,  [1912]  W.  C.  &  Ins.  Rep.  356.  6  B.  \\\ 

C.  C.  281;  Gray  v.  Shotts  Iron  Ca  [1912 J 
Sc.  Ct.  Seas.  (Eng.)  1267,  [1912]  W.  C.  & 
Ins.  Rep.  359,  6  B.  W.  C.  C.  287. 

But  in  order  to  justify  the  refusal  of  a- 
reduction  of  an  award,  the  inability  to  obtain 
employment  must  be  the  result  of  the  in- 
capacity due  to  the  injury  and  not  to  the 
condition  of  the  labor  market.  Dobby  v.  Wil- 
son, 2  B.  W.  C.  C.  (Eng.)   370. 

W^hen    an    injured    employee    has   become 
established  in  a  private  business  of  his  own^ 
on  an  application  to  decrease  an  allowance 
awarded  to  him  under  the  workmen's  com- 
pensation acts,  the  action  of  the  arbitrator 
should  be  determined^  not  by  the  amount  of 
the  profits  from  the  former  employee's  busi- 
ness  enterprise,  but  by   the   value  of  any 
services  being  rendered  or  capable  of  being. 
rendered  by  the  former  workman  in  his  busi- 
ness, or,  in  his  stead,  by  some  one  else  em* 
ployed  by  him.    Norman  v.  W'alder  [1904]  2: 
K,  B.   (Eng.)  27,  73  L.  J.  K.  B.  461,  90  L. 
T.  N.  S.  631,  20  Times  L.  Rep.  427 ;  Patereon 
V.  Moore,  47  Scott.  L.  Rep.  (Eng.)  30,  [1910] 
Sc.  Ct.  Sesa.  29,  3  B.  W.  C.  C.  641;  Duberiy 
V.  Mace  [1913]   W.  C.  &  Ins.  Rep.   (Eng.) 
199,  6  B.  W.  C.  C.  82;  Moore  v.  Feet  Bros. 
Mfg.  Co.  99  Kan.  443,  162  Pac.  296.    See  also 
Calico   Printers'   Assoc,   v.    Higham    [19121 
1  K.  B.   (Eng.)   93,  81  L.  J.  K.  B.  232,  105 
L.  T.  N.  S.  734,  28  Times  L.  Rep.  63,  6  B.  VV. 
C.  C.  97. 

It  has  been  held  that  the  fact  that  an  in- 
jured workman's  present  wage,  and  the  al* 
luwance  awarded  to  him  under  the  workmen's* 
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compensation  act^  do  not  ^qual  his  average 
earnings  before  his  injury,  is'  not  in  itself 
sufficient  to  justify  a  refusal  to  decrease  the 
allowance.  Ihryde  v.  Moore  [1913]  Sc.  Ct. 
Sesa.  (Eng.)  457,  [1913]  W.  C.  &  Ins.  Rep. 
100,  50  Scott.  L.  Rep.  302,  6  B.  W.  C.C.  384. 

To  authorize  a  reduction  of  compensation 
it  is  not  necessary  to  show  the  specific  wage 
which  the  injured  man  is  capable  of  earning. 
Carlin  v.  Stephen  [1011]  Sc.  Ct.  Sess.  (Eng.) 
901,  5  B.  W.  C.  C.  486,  48  Scott.  L.  Rep. 
862. 

On  an  application  to  diminish  an  allowance 
to  an  injured  workman,  the  arbitrator  should 
take  into  consideration  a  general  increase  in 
the  wages  paid  to  tliose  in  like  occupations. 
Woodilee  Coal,  etc.  Co.  v.  M'Neill  [1917]  VV. 
C.  Alns.  Rep.  (Eng.)   129. 

The  fact  that  an  injured  workman  is  earn- 
ing, at  the  time  of  an  application  for  a  re- 
view, nearly  as  much  wages  as  he  earned 
before  the  injury,  is  not  in  itself  a  change  of 
conditions  such  as  would  justify  a  reduction 
of  the  compensation  awarded  because  of  the 
injury.  Bryson  v.  Dunn,  Sc.  Ct.  Sess.  ( Eng. ) 
8  F.  226,  43  Scott.  L.  Rep.  236. 

As  to  the  date  from  which  an  arbitrator 
may  reduce  an  allowance,  Kennedy,  L.  J.,  said 
in  Tyne  Tees  Shipping  Co.  v.  Whilock  [1913] 
3  K.  B.  (Eng.)  642,  [1913]  W.  N.  237,  6  B. 
W.  C.  C.  559,  [1913]  W.  C.  &  Ins.' Rep.  570, 
109  L.  T.  N.  S.  84,  57  Sol.  J.  716,  82  L,  J, 
K.  B  1091:  "On  these  applications  it  is 
certainly  open  to  the  employer  to  ask  for  not 
only  a  reduction  of  the  amount  of  the  weekly 
payment  from  the  date  of  the  hearing,  but 
he  is  entitled,  as  I  think  this  court  has  de- 
cided, to  get  a  reduction  at  any  rate  from 
the  date  of  the  application  if  the  improve- 
ment in  the  workman's  condition  is  shown  to 
have  existed  at  that  date.  Although  I  am 
not  sure  whether  there  is  a  decision  to  that 
effect,  it  has  certainly  not  been  decided  that, 
if  the  claim  for  review  gave  precisely  an 
earlier  date  than  the  date  of  application  as 
the  date  on  which  the  incapacity  had  ceased 
•or  been  diminished,  he  might  not  get  an 
order  for  reduction  as  from  that  earlier  date." 
See  also  Morton  v.  Woodward  [1902]  2  K. 
B.  (Eng.)  276,  4  W.  C.  C.  143,  71  L.  J.  K. 
B.  736,  86  L.  T.  N.  S.  878,  51  W.  R.  64, 
66  J.  P.  660. 

An  agreement  betw*een  an  employer  and 
employee  to  reduce  the  compensation  award- 
ed does  not  preclude  a  review  for  the  pur- 
pose of  obtaining  an  additional  reduction  of 
the  award.  Cawdor,  etc.  Collieries  v.  Jones, 
3  B.  W.  C.  C.  69. 

An  application  by  an  employer  for  a  re- 
view and  modification  of  an  award  must  be 
heard  notwithstanding  there  has  been  no 
change  of  circumstances  sinoe  the  original 
award.  Thranmere  Bay  Development  Co.  v. 
Breonan,  2  B.  W.  C.  C.  (Eng.)  403. 
Ann.  Cas.  1918B. — 47. 


Termination* 


In  General. 


If  it  can  be  established  that  the  workman's 
incapacity  no  longer  exists,  an  allowance 
made  to  him  under  a  workmen's  compensa- 
tion act  because  of  such  incapacity,  resulting 
from  injuries  received  while  employed,  may 
be  terminated. 

-Bnflftend.— Cranfield  v.  Ansell,  4  B.  W.  C. 
C.  57;  Emerson  v.  Donkin,  4  B.  W.  C.  C.  74; 
Rcyners  v.  Makin,  4  B.  W.  C.C.  267;  Jobson 
V.  Cory,  4  B.  W.  C.  C.  284;  Jones  v.  Tirdonkin 
Colliery  Co.  p  B.  W.  C.  C.  3;  Edmondsons  v. 
Parker,  6  B.  W.  C.  C.  70;  M'Avan  v.  Boase 
Spinning  Co.  Sc.  Ct.  Sess.  3  F.  1048,  38  Scott. 
L.  Rep.  772;  Husband  v.  Campbell,  Sc.  Ct. 
Sess.  5  F.  1146,  40  Scot.  L.  Rep.  822;  Simp- 
son v.  Byrne  [1913]  W.  C.  &  Ins.  Rep.  240, 
[1913]  47  Ir.  L.  T.  27,  6  B.  W.  C.  C.  455; 
Watson  V.  Beardmore  [1914]  W.  C.  &  Ins. 
Rep.  240,  [1914]  Sc.  Ct.  Sess.  718;  Ckoss,  etc. 
R.  Co.  v.  Boots  [1909]  2  K.  B.  640,  2  B.  W.  C. 
C.  385,  78  L.  J.  K.  B.  1115,  101  L.  T.  N.  S. 
53,  25  Times  L.  Rep.  683;  Green  v.  Camauell 
[1913]  3  K.  B.  665,  6  B.  W.  C.  C.  735,  29 
Times  L.  Rep.  703;  Chandler  v.  Smith  [1899] 
2  Q.  B.  506,  516,  68  L.  J.  Q.  B.  909;  Baird 
V.  Dempster  [1909]  Sc.  Ct.  Sess.  127,  46  Scott.. 
L.  Rep.  119,  2  B.  W.  C.  C.  144;  Gray  v. 
Shotte  Iron  Co.  [1912]  W.  C.  Rep.  369, 
[1912]  Sc.  Ct.  Sess.  1267,  6  B.  W.  C.  C.  287; 
Cunningham  v.  M'Naughton  [1910]  Sc.  Ct. 
Sess.  980,  47  Scot.  L.  Rep.  781,  3  B.  W.  C. 
C.  577;  Rosie  v.  Mackay  [1910]  Sc.  Ct.  Sess. 
714;  47  Scott.  L.  Rep.  664;  Cadenhead  v. 
Ailsa  Shipbuilding  Co.  [1910]  Sc.  Ct.  Sess. 
1129,  47  Scott.  L.  Rep.  784,  3  B.  VV.  C.  C. 
581 ;  Westcott,  etc.  Lines  v.  Price  [1912]  W. 
C.  Rep,  280,  6  B.  W.  C.  C.  430;  DarroU  v. 
Glasgow  Iron,  etc.  Co.  [1913]  W.  C.  &  Ins. 
Rep.  80,  50  Scott.  L.  Rep.  226,  6  B.  W.  C.  C. 
364,  [1913].  Sc.  Ct  Sess.  387;  Smith  v.  Foster 
[1913]  W.  C.  &  Ins.  Rep.  420,  6  B.  W.  C.  C. 
499;  Harlock  v.  Steamship  Coquet  [1914]  W. 
C.  &  Ins.  Rep.  73;  Wardell  y.  Cargo  Fleet 
Iron  Co.  [1917]  W.  C.  &  Ins.  Rep.  77. 

California. — Brandt  y.  Globe  Indemnity  Co. 
1  Cal.  I.  A.  C.  Dec.  309  [cited  in  Honnold 
on  Workmen's  Compensation,  vol.  1,  page 
682] ;  Finley  y.  San  Francisco  Stevedoring 
Co.  2  Cal.  I.  A.  C.  Dec.  174  [cited  in  Honnold 
on  Workmen's  Compensation,  vol.  1,  page 
681]. 

Connecticut. — Simonelli  v.  Sargent,  1  CJonn. 
Comp.  Dec.  653. 

/ndtana.— Highfield  v.  Duffy,  116  N.  E.  347. 

Kansas.—^orreW  y.  Battelle,  93  Kan.  370, 
144  Pac.  244.  | 

Michigan. — Liinron  v.  Blair,  181  Mich.  76, 
147  N.  W.  646;  Winn  y.  Adjustable  Table  Co. 
193  Mich.  127,  169  N.  W.  372,  163  N.  W. 
906.  i 
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A>w  York. — Wozneak  v. .  BufTalo  Gas  Co. 
175  App.  Div.  268,  273,  161  N.  Y.  S.  675. 

Where  the  incapacity  resulting  from  an 
injury  received  in  his  employment  by  a  work- 
man is  prolonged  because  of  a  disease  con- 
tracted by  him  before  the  injury,  payments 
to  him  under  the  workmen's  compensation 
acts  may  be  terminated.  Westcott,  etc.  Lines 
V.  Price,  5  B.  W.  C.  C.  (Eng.)  430,  [19121 
W.  C.  Rep.  280;  Cianetti  v.  Fremont  Consol. 
Min.  Co.  2  Cal.  I.  A.  C.  Dec.  947  [cited  in 
Honnold  on  Workmen's  Compensation,  vol. 
1,  page  679]. 

It  has  also  been  held  that  the  death  of 
an  injured  employee,  from  causes  other  than 
the  injuries  sustained  by  him  in  his  employ- 
ment, terminates  his  employer's  liability  to 
make  further  periodical  payments  awarded 
under  the  workmen's  compensation  acts.  Kil- 
bride V.  Pratt,  etc.  Co.  1  Conn.  Comp.  Dec. 
688;  Erie  R.  Co.  v.  Callaway  (N.  J.)  102  Atl. 
6. 

The  workmen's  compensation  act  of  Illi- 
nois (§  21)  specifically  prv^vides  for  the 
abatement  of  an  unpaid  allowance  to  an 
injured  workman  on  his  death  occurring  from 
causes  having  no  relation  to  the  injury  sus- 
tained. Ticzkus  V.  Standard  Office  Co.  Bulle- 
tin No.  1,  111.  176  [cited  in  Honnold 
"on  Workmen's  Compensation,  vol.  1,  paga 
«75]. 

It  has  been  held  that  an  award  of  a  specific 
«um,  to  be  apportioned  and  paid  in  periodi- 
<>al  instalments  to  an  injured  workman  dur- 
ing a  definite  period,  terminates  on  his  death, 
from  causes  imconnected  with  the  injury, 
before  the  expiration  of  the  period  during 
which  the  allotment  was  to  continue,  Woz- 
neak V.  Buffalo  Gas  Co.  176  App.  Div.  268, 
161  N.  Y.  S.  675. 

Also,  where  death,  though  not  immediate, 
is  the  result  of  an  injury,  a  periodical  allow- 
ance to  an  injured  workman  during  his 
incapacity  terminates  at  his  death.  Burns's 
Case,  218  Mass.  8,  Ann.  Cas.  1016A  787,  105 
N.  E.  601. 

An  unreasonable  refusal  to  accept  light 
work  is  justification  for  ending  the  compen- 
sation awarded.  McNamara  v.  Burtt,  4  B. 
W.  C.  C.  (Eng.)  151;  Braithwaite  v.  Cox,  .5 
B.  W.  C.  C.  (Eng.)  77,  648:  Potts  v.  Guild- 
ford Syndicate  [1914]  W.  C.  A  Ins.  Rep.  330. 

Where  a  workman's  injured  fingers  were 
«till  tender  the  compensation  has,  neverthe- 
less, been  held  to  have  been  properly  termi- 
nated. Goodall  v.  Kramer,  3  B.  W.  C.  C. 
(Eng.)  315. 

An  award  has  been  terminated  where  it 
was  found  that  a  workman,  whose  knee  had 
been  injured,  was  fit  for  work  provided  he 
wore  a  knee  cap,  though  the  injury  would 
recur  if  the  use  of  the  knee  cap  were  dis* 
continued.  Anderson  v.  Darngavil  Coal  Co. 
[1910]  So.  Ct.  Sess.  (Eng.)  456,  47  Scot. 
L.  Rep.  342. 


Whore  the  prolonged  unfitness  of  a  work- 
man to  perform  his  former  heavy  work  was 
due  to  the  softened  condition  of  his  muscles 
resulting  from  his  long  idleness,  it  has  been 
held  that  the  employer  properly  terminated 
compensation  paid  to  the  workman,  during 
his  incapacity,  without  any  award  or  re- 
corded agreement.  David  v.  Windsor  Steam 
Coal  Co.  4  B.  W.  C.  C.  (Eng.)   177. 

Where  an  incapacity  has  not  been  shown 
to  have  been  removed,  the  compensation  al- 
lowed may  not  properly  be  discontinued. 

Eng(<ind.—M*CMum  v.  Quinn,  2  B.  W.  C. 
C.  339,  46  Scott.  L.  Rep.  141,  [1909]  Sc. 
Ct.  Sess.  227;  Malcolm  v.  Bowhill  Coal  Co. 
3  B.  W.  C.  C.  562,  [1910]  Sc.  Ct.  Sess.  447, 
47  Scott.  L.  Rep.  449 ;  White  v.  Harris,  4  B. 
W.  C.  C.  39;  Jamieson  v.  Fife  Coal  Co.  [19031 
Sc.  Ct.  Sess.  5  F.  958,  40  Scott.  L.  Rep.  704; 
Hull  v.  Brady  [1913]  47  Ir.  L.  T.  (Eng.) 
211,  [1913]  W.  C.  &  Ins.  Rep.  706;  Wall  v. 
Steel  [1916]  W.  C.  &  Ins.  Rep.  117,  84  L 
J.  K.  B.  1599,  112  L.  T.  N.  S.  846;  Demnsey 
V.  Caldwell  [1913]  W.  C.  &  Ins,  Rep.  7:W, 
[1913]  Scott.  L.  Rep.  267;  Xorth-Eastern  Ma- 
rine Engineering  Co.  v.  Davison  [1915]  W.  C. 
&  Ins.  Rep.  65;  Barron  v,  Blair  [1915]  W.  C. 
&  Ins.  Rep.  333,  8  B.  W.  C.  C.  501. 

California. — United  States  Fidelity,  etc.  Co. 
V.  Pillsbury,  174  Cal.   198,  162  Pac.  638. 

7 //i»ot«.— Simpson  Constr.  Co.  v.  Indufltrial 
Board,  275  111.  366,  114  N.  E.  138. 

Kansas. — Moore  v.  Peet  Bros.  Mfg.  Co.  90 
Kan.  443,  102  Pac.  295. 

Compensation  may  not  be  terminated  while 
a  -disability  lasts,  unless  the  employer  can 
establish  that  the  continued  incapacity  of  an 
injured  workman  is  not  the  result  of  his 
injury,  but  is  due  to  some  other  cau^e. 
M'Cailum  v.  Quinn,  2  B.  W.  C.  C.  (Eng) 
339,  46  Scott.  L.  Rep.  141,  [1909]  Sc.  Ct. 
Sess.   (Eng.)   227. 

In  Brown  v.  George  A.  Fuller  Co.  (Mich. i 
163  N.  W.  492,  it  was  held  that  the  fact 
that  the  defendant  had  no  further  work 
for  the  plaintiff  did  not  entitle  it  to  ter- 
minate the  weekly  payments  awarded  to  him* 
under  the  workmen's  compensation  act  for 
injuries  sustained  while  in  the  defendant's 
employ.  The  court  said:  "Defeiidant  elect- 
ed to  take  claimant  back  into  its  employment, 
and  up  to  the  time  that  it  discharged  him. 
in  September,  1915,  it  complied  with  tlie 
order.  After  that  date  it  has  not  complied 
with  the  order,  but  for  some  reason  assumes 
that  its  duty  was  at  an  end  when  the  hotel 
was  finished  and  it  had  no  further  w^ork  for 
the  plaintiff.  It  is  said  he  was  given  work 
as  long  as  defendant  had  work  to  give  him. 
The  fact  that  it  did  or  did  not  have  employ- 
ment for  claimant  would  not  terminate  hi« 
right  to  compensation.  The  fact  that  it  did 
not  have  any  further  work  for  claimant  after 
September,  1914,  would,  doubtless,  change  the 
method  of  complying  with  the  order;  but  it 
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lAOuId  not  take  away  claimant *3  right  to  the 
^.compensation  allowed  him  by  the  board." 

Where  a  refusal  to  exercise  an  injured 
member  is  found  not  to  be  unreasonable,  as 
where  the  workman's  own  physician  advised 
him  that  the  exercise  would  not  better  his 
condition,  interference  with  an  award  has 
been  refused.  Burgess  v.  Jewell,  4  B.  W.  C. 
1.  (Eng.)  145;  Moss  v.  Akers,  4  B.  W.  C.  C. 
(Eng.)  204. 

It  has  been  held  to  be  error  for  an  arbi- 
trator to  terminate  an  allowance  to  an  in- 
jured workman  without  any  consideration  of 
the  effect  of  his  injured  condition  on  hia 
ability  to  obtain  future  employment.  Amott 
V.  Fife  Coal  Co.  4  B.  W.  C.  C.  (Eng.)  361, 
[1911]  Sc.  Ct.  wSess.  1029,  48  Scott.  L.  Rep. 
S28;  Petrie  v.  Smith  [1913]  W.  C.  &  Ins. 
Uep.  (Eng.)  378.  Compare  Gray  v.  Shotts 
Iron  Co.  [1912]  Sc.  Ct.  Sess.  (Eng.)  1267, 
nni21  W.  C.  Rep.  359,  6  B.  W.  C.  C.  287. 

An  arbitrator  is  without  jurisdiction  to 
terminate  an  employer's  liability  where  such 
action  has  not  been  requested  bv  the  employ- 
er. Henshaw  v.  Fielding  [1914]  W.  C.  A 
Jn».  Rep.  (Eng.)  326. 

It  has  been  held  to  be  error  for  an  arbi- 
trator to  terminate  an  award  of  compensation 
for  injuries  received  by  a  workman,  on  the 
ground  that  a  disease  subsequently  contract- 
ed, and  not  the  injury,  was  the  cause  of  the 
continued  incapacity,  without  first  determin- 
ing whether  the  illness  itself  was  In  fact 
a  result  of  the  injury  within  the  meaning 
of  the  workmen's  compensation  act.  Ystra- 
dowen  Colliery  Co.  v.  Griffiths  [1909]  2  K. 

B.  (Eng.)  533,  78  L.  J.  K.  B.  1044,  100  L.  T. 
N.  S.  869,  25  Times  h.  Rep.  622,  2  B.  W.  C. 

C.  357. 

In  reviewing  an  award,  on  an  application 
to  terminate  an  allowance  crf  compensation 
imder  a  workmen's  compensation  act,  an  ar- 
bitrator should  take  into  consideration  the 
nervous  and  mental  condition  of  the  work- 
man as  well  as  his  physical  condition  in 
estimating  the  extent  of  his  recovery.  Wall 
V.  Steel  [1915]  \V.  C.  &  Ins.  Rep.'  (Eng.) 
117.  84  L.  J.  K.  B.  1599,  112  L.  T.  N.  S.  846. 

Where  such  nervous  and  mental  condition 
is  not  considered,  it  is  error  for  an  arbitrator 
to  terminate  an  award.  Southampton  Gas 
Light,  etc.  Co.  v.  Stride  [1916]  W.  C.  &  Ins. 
Rep.  (Eng.)  285,  115  L.  T.  N.  S.  498,  32 
Times  L.  Rep.  680,  9  B.  W.  C.  C.  555;  Eaves 
V.  Blaenclydach  Colliery  Co.  [1909]  2  K.  B. 
(Eng.)  73,  78  L.  J.  K.*B.  809.  Thus,  in  the 
ease  last  cited,  the  court  said :  "The  learned 
judge  says  he  thinks  that,  although  the  man 
honeatlv"  believes  he  is  not  able  to  do  the 
work,  and  although  he  is  not  shamming  or 
malingering,  it  is  sufficient  for  the  employers 
to  show  that  the  muscular  mischief  is  at  an 
«nd.  I  am  entirely  unable  to  assent  to  that 
view.  The  effects  of  an  accident  are  at  least 
twofold :  they  may  be  merely  muscular  effects 


— they  almost  always  must  include  muscular 
effects — and  there  may  also  be,  and  very 
frequently  are,  effects  which  you  may  call 
mental,  or  nervous,  or  hysterical,  whichever 
is  the  proper  word  to  use  in  respect  of  them. 
The  effects  of  this  second  class,  as  a  rule, 
arise  directly  from  the  accident  from  which 
the  man  suffered  just  as  much  as  the  muscu- 
lar effects  do,  and  it  seems  to  me  entirely  a 
fallacy  to  say  that  a  man's  right  to  compen- 
sation ceases  when  the  muscular  mischief  is 
ended,  though  the  nervous  or  hysterical  ef- 
fects still  remain." 

However,  in  the  United  States,  the  con- 
trary opinion  has  been  held  and  compensa- 
tion has  been  discontinued  where,  though  the 
workman  had  recovered  physically,  he  still 
suffered  from  mental  depression  due  to  his 
injury  and  was  incapacitated  for  work  be- 
cause thereof.  Tatta  v.  Capitol  City  Lumber 
Co.  1  Conn.  Comp.  Dec.  161,  wherein  it  was 
said:  '*I  might  add  that  ca'ses  of  lassitude, 
mental  depression,  imaginary  pain  and  kin- 
dred neurotic  conditions  are  of  occasional  oc- 
currence among  employees  accustomed  to  ac- 
tive work  who  have  sustained  an  injury,  or 
been  subjected  to  an  operation.  Assuming 
that  such  a  condition  resulted  from  an  in- 
jury arising  out  of  and  in  the  course  of 
employment,  compensation  might  under  cer- 
tain circumstances  be  awarded.  The  human 
organism  is  a  unit,  and  the  mind  cannot  be 
disassociated  from  the  body;  but  in  this 
case,  as  in  a  great  majority  of  such  cases, 
the  proper  treatment  is  a  gradual  return  to 
normal  activities.  For  the  commissioner  to 
adopt  a  policy  of  awarding  compensation  on 
the  basis  of  psychic  depression  would  not 
only  be  a  wrong  to  the  employees  whom  the 
policy  was  intended  to  benefit,  but  would  also 
open  the  door  to  grave  abuses  of  the  prin- 
ciples of  the  act." 

Where  the  condition  of  an  injured  work- 
man was  the  result  of  constitutional  nervous- 
ness intensified  by  the  accident  causing  his 
injury,  it  was  held  that  compensation  was 
improperly  ended.  Smith  v.  Coed  Taton 
Colliery,  2  W.  C.  C.   (Eng.)   121. 

Tlie  fact  that  an  injured  employee  at  the 
time  of  a  review  is  earning  the  same  wages 
as  he  received  before  the  injury,  is  not  con- 
clusive of  the  employer's  right  to  a  termina- 
tion of  the  compensation  awarded  to  him. 
Warwick  Steamship  Co.  v.  Callaghan,  5  B.  W. 
C.  C.  (Eng.)  283;  Keevans  v.  Mundy  [1914] 
W.  C.  &  Ins.  Rep.  (Eng.)  180.  Compare  Bow- 
hill  Coal  Co.  v.  Malcolm,  3  B.  W.  C.  C.  (Eng.) 
562,  [1910]  Sc.  Ct.  Sess.  447,  47  Scott.  L.  Rep. 
449.  However,  it  has  been  held  that  this  is 
true  only  in  case  the  injured  employee  is  a 
minor.  Bowhill  Coal  Co.  v.  Malcolm,  3  B. 
W.  C.  C.  (Eng.)  562,  [1910]  Sc.  Ct.  Sess.  447, 
47  Scott.  L.  Rep.  449. 

Unpaid  compensation  to  an  injured  work- 
man, which  has  accrued  prior  to  his  death, 
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may  be  collected  by  his  personal  representa- 
tive as  a  part  of  his  estate.  Kilbride  y. 
Pratt,  etc.  Co.  1  Conn.  Comp.  Dec.  688; 
JSchoenreiter  v.  Quincy  Min.  Co.  Mich.  \Vk. 
Comp.  Cas.  [1916]  32  [cited  in  Ilonnold  on 
Workmen's  Compensation,  vol.  1,  page  674]. 

On  an  application  to  review  weekly  pay- 
ments allowed  under  the  workmen's  compen- 
sation act,  it  has  been  held  in  England  that 
an  arbitrator  has  no  jurisdiction  to  make  a 
prospective  award* terminating  the  said  pay- 
ments on.  a  certain  future  date.  Baker  v. 
Jewell  [1910]  2  K.  B.  673,  [1910]  W.  N.  180, 
79  L.  J.  K.  B.  1092,  103  L.  T.  N.  S.  173,  3  B. 
W.  C.  C.  503;  Allan  v.  Spowart,  Sc.  Ct.  Sess.  8 
F.  811,  43  Scott.  L.  Rep.  o99.  Compare  Evang 
V.  Barrow  Haematite  Steel  Co.  [1914]  W.  C. 
&  Ins.  Rep.  355.  Thus,  in  Baker  v.  Jewell, 
supra,  the  court  said:  "In  my  opinion  it 
is  not  competent  for  an  arbitrator  to  make 
such  an  award.  It  has  two  defects,  and  it 
lias  two  results.^  One  is  that  the  arbitrator 
is  taking  upon  himself  the  function  of  a 
prophet,  which  is  not  what  he  ought  to  do; 
and  the  next  is  this,  which  to  my  mind  is 
a  more  serious  matter:  it  shifts  the  onus  of 
proof  in  a  mode  which  is,  or  which  may  be, 
very  unfair  to  the  workman.  The  duty  of 
the  arbitrator  is  to  say  Avhat,  upon  the  evi- 
dence adduced  before  him  at  the  time  of  the 
hearing  for  a  review,  is  the  condition  of  the 
workman,  and  on  that  footing  he  ought  to 
make  an  award  of  so  much  per  week  during 
the  incapacity.  Then,  if  there  is  a  change, 
if  the  man  is  getting  better,  it  is  for  tlie  em- 
ployer to  seek  to  review  the  weekly  payments 
on  the  ground  that  the  incapacity  has  ceased 
or  determined,  or  whatever  the  case  may  be. 
The  burden  is  thus  thrown  upon  the  employer 
to  show  that  there  is  a  change  of  circum- 
Rtances.  If,  however,  the  award  is  made  in 
the  manner  in  which  it  is  made  here,  namely, 
so  much  a  week  for  a  certain  time,  and  then 
only  a  penny  a  week,  and  if  the  man's  con-, 
dition  should,  at  the  end  of  the  first  period, 
be  substantially  the  same  as  before,  the 
burden  is  thrown  upon  the  workman,  and  not 
upon  the  employer,  and  the  workman  would 
in  that  case  have  to  get  the  award  reviewed.*' 

However,  in  the  United  States,  in  Hunne- 
well's  Case,  220  Mass.  351,  107  N.  E.  934, 
such  an  award  appears  to  have  been  made. 

After  the  expiration  of  the  period  allowed 
by  the  act  within  which  to  take  an  appeal 
from  the  .decision  of  an  arbitrator  terminat- 
ing an  award  to  an  injured  workman,  the 
matter  is  res  judicata.  Green  v.  Cammell 
[1013]  3  K.  B.  (Eng.)  665,  6  B.  W.  C.  C. 
736,  29  Times  L.  Rep.  703;  Linthorpe  Dins- 
dale  Smelting  Co.  v.  Hoy  [1917]  W.  C.  &  Ins. 
Rep.  (Eng.)  212,  86  L.  J.  K.  B,  995;  Caden- 
head  v.  Ailsa  Shipbuilding  Co.  [1910]  Sc.  Ct. 
Sess.  1129,  47  Scott.  L.  Rep.  784,  3  B.  W.  C. 
C.  581;  Evans  v.  Barrow  Haematite  Steel  Co. 
[1914]  W.  C.  &  Ins.  Rep.  (Eng.)  355. 


Thus,  after  a  finding  on  an  original  appli- 
cation that  the  incapacity  for  which  com- 
pensation was  sought  was  the  result  of  an 
injury  received  by  a  wc^rkman  in  his  employ- 
ment, and  an  award  was  made  accordingly,, 
it  has  been  held  that  a  court  has  no  juris- 
diction at  the  instance  of  an  employer  to 
entertain  an  application  for  a  review  and 
termination  of  the  award  on  the  ground  that 
the  incapacity  resulting  from  the  injury  haa 
ceased,  where  it  developed  subsequent  to  the 
award  that  the  cause  of  the  disability  may 
have  been  an  illness  which  the  workman  con- 
tracted during  infancy  and  not  the  accident 
and  injury.  Linthorpe  Dinsdale  Smelting 
Co.  V.  Hoy  [1917]  W.  C.  &  Ins.  Rep.  (Eng.) 
212,  86  Jm  J.  K.  B.  095. 

On  an  application  for  a  review  and  termi- 
nation of  a^  award  under. a  workmen's  com- 
pensation act,  it  has  been  held  to  be  erroneous 
for  an  arbitrator  to  take  the  view  that  liis 
holding  on  the  original  application  that  the 
employee  was  sufifering  from  a  ^'permanent 
partial  incapacity"  was  res  judicata,  and 
dismiss  the  application.  Dundee,  etc.  Ship- 
ping Co.  V.  Wilcock  [1916]  W.  C.  &  Ins.  Rep. 
(Eng.)  225,  0  B.  W.  C.  C.  471. 

It  is  not  necessary,  in  order  to  give  an 
arbitrator  jurisdiction  of  an  application  for 
a  review  and  termination  of  an  award,  that 
a  dispute  shall  have  arisen  between  the 
parties  thereto.  Tyne  Tees  Shipping  Co.  v. 
Whilock  [1913]  3  K.  B.  (Eng.)  642,  [1913] 
W.  N.  237,  6  B.  W.  C.  C.  669,  [1913]  W.  C.  k 
Ins.  Rep.  579,  109  U  T.  N.  S.  84,  57  Sol.  J. 
716,  82  L.  J.  K.  B.  1091;  Malcolm  v.  Bowhill 
Coal  Co.  3  B.  W.  C.  C.  662,  [1910]  Sc.  Ct. 
Sess.  447,  47  Scott.  L.  Rep.  449. 

The  fact  that  an  injured  workman,  believ- 
ing himself  recovered,  returns  to  his  work 
and  continues  to  perform  his  duties  for  a 
considerable  period  thereafter,  without  any 
agreement  as  to  further  compensation  in  the 
event  of  a  recurrence  of  his  disability,  does 
not  warrant  a  finding  by  the  arbitrator  of 
an  implied  agreement  to  terminate  the  week- 
ly payments  which  the  workman  was  allow(^^ 
and  to  end  the  liability  of  his  employer  in- 
curred as  a  result  of.  the  injury.  Williams 
V.  Vauxhall  Colliery  Co.  [1907]  2  K.  B. 
( Eng. )  433,  76  L.  J.  K.  B.  854.  23  Times  L. 
Rep.  591,  97  L.  T.  N.  S.  659,  61  Sol.  J.  582, 
9  B.  W.  C.  C.  120;  O'Callaghan  v.  Martin, 
38  Ir.  L.  T.  162;  Baird  v.  Dempster  [1908] 
Sc.  Ct.  Sess.  722,  46  Scott.  L.  Rep.  119,  1  B. 
W.  C.  C.  62. 

■However,  under  a  similar  statement  of 
facts,  the  compensation  was  held  to  have  been 
terminated  by  mutual  consent.  Bradbury  v. 
Bed  worth  Coal,  etc.  Co.  2  W.  C.  C.  (Eng.) 
138. 

In  an  answer  to  an  application  by  a  work- 
man to  increase  his  compensation  under  the 
workmen's  compensation  act,  the  employer 
may  properly  request  a  termination  of  such 


ADLSMAK  ▼.  OCEAN  ACCIDENT,  ETC.  CORP. 

130  Md.  572, 


741 


paymonts*  Paullzky  y.  Wandsworth,  etc. 
Oas  Co.  [1916]  W.  C.  k  Ins.  Rep.  (Eng.) 
127,  9  B.  W.  G.  C.  206;  Linthorpe  Dinsdale 
Smelting  Co.  v.  Hoy  [1917]  W.  C.  k  Ins.  Rep. 
<£ng.)  212,  86  L.  J.  K.  B.  995. 

In  entering  a  judgment  on  an  application 
to  diminish  or  terminate  an  award  of  com- 
pensation,  it  has  been  held  to  be  error  for 
an  arbitrator  to  base  his  decision  even  partly 
on  the  result  of  a  private  interview  had  with 
the  workman,  during  which  the  employers 
or  their  legal  representatives  were  not  pres- 
ent, and  a  new  trial  should  be  granted. 
Earle's  Shipbuilding,  etc.  Co.  y.  Walker 
(1917]  W.  C.  k  Ins.  Repk  (Eng.)  54,  10  B. 
W.  C.  C.  73. 

RBTBOAOnVB  TfeBMIirATION. 

It  has  been  held  in  England  that  an  arbitra- 
tor mider  the  workmen's  compensation  act 
has  no  jurisdiction  to  terminate  the  compen- 
sation awarded  to  an  injured  workman  as 
from  a  date  antecedent  to  an  application  for 
a  review  thereof,  where  the  workman's  ca- 
pacity or  incapacity  for  any  period  prior  to 
the  said  application  is  not  disputed  and  the 
point  is  not  raised  before  the  arbitrator  on 
the  review  of  the  former  award.  Upper  Forest 
etc.  Steel,  etc.  Co.  v.  Thomas  [1909]  2  K.  B. 
<Eng.)   631,  2  B.  W.  0.  C.  414,  78  L.  J.  K. 

B.  1113;  Charing  Cross,  etc.  R.  Co.  v.  Boots 
[1909]  2  K.  B,  (Eng.)  640,  2  B.  W.  C.  C. 
385,  78  L.  J.  K.  B.  1115,  101  L.  T.  N.  8.  68, 
25  Times  L.  Rep.  683. 

Thus,  in  Upper  Forest,  etc.  Steel,  etc.  Co.  y. 
Thomas,  supra,  the  court  said:  ^I  think 
that  the  arbitrator  had  no  jurisdiction  to 
make  this  award.  It  was  not  referred  to  him 
to  ascertain  what  was  the  state  of  the  in- 
jured man  at  a  previous  date.  It  is  really 
unnecessary  for  the  court  to  consider  wheth- 
er, if  the  matter  had  been  referred  to  the 
arbitrator,  it  would  have  been  competent  to 
him  to  decide  that  the  incapacity  had  ceased 
at  a  previous  date.  I  desire  to  leave  that 
an  open  question,  and  I  must  not  be  taken 
as  indicating  a  view  one  way  or  the  other 
npon  the  point.  That  was  not  the  question 
referred  to  the  arbitrator  upon  this  applica- 
tion." 

However,  where  there  is  a  dispute  between 
the  workman  and  his  employer  as  to  the  time 
^hen  the  former's  incapacity  ceased,  and  that 
point  is  raised  before  the  arbitrator,  that 
official  has  jurisdiction  to  inquire  at  what 
date  since  the  making  of  the  original  award 
the  workman's  incapacity  diminished,  and  to 
niake  his  award  accordingly.  Morton  v. 
Woodward  [1902]  2  K.  B.   (Eng.)  276,  4  W. 

C.  C.  143,  71  L.  J.  K.  B.  736,  86  L.  T.  N.  S. 
«78,  61  W.  R.  54,  66  J.  P.  660.  See  also 
Tyne  Tees  Shipping  Co.  v.  Whilock  [1913] 
3  K.  B.  (Eng.)  642,  tl»13]  W.  N.  237,  6  B. 
W.  C.  C.  659,  [1918]  W.  C.  &  Ins.  Rep.  579, 


109  L.  T.  N.  S.  84,  57  Sol.  J.  716,  82  L.  J. 
K.  B.  1091. 

The  early  decisions  of  the  courts  of  ^ot' 
laaid  held  that  the  authority  of  an  arbitrator 
to  end  compensation  allowed  under  the  work- 
men's compensation  act  exists  only  as  from 
the  date  of  his  decision  on  an  application  for 
a  review  of  such  allowance,  where  an  agree- 
ment between  the  employer  and  his  workman 
providing  for  such  compensation  has  been  re- 
corded as  required  by  the  act.  Southhook 
Fire-clay  Co.  v.  Laughland,  1  B.  W.  C.  C. 
(Eng.)  405,  [1908]  8c.  Ct.  Sess.  831,  45  Scott. 
L.  Rep.  664;  Baird  v.  Stevenson  [1907]  Sc. 
Ct.  Sess.  ( Eng. )  1259,  44  Scott  L.  Rep.  864 ; 
Steel  V.  Oakbank  OU  Co.  40  Scott.  L.  Rep. 
(Eng.)  205,  Sc.  Ct.  Sess.  5  F.  244;  Pumpher- 
ston  Oil  Co.  Y.  Cavoney,  40  Soott.  L.  Rep. 
(Eng.)  724,  Sc.  Ct.  Sess.  5  F.  963;  Fife  (Doal 
Co.  v.  Lindsay  [1908]  Sc.  Ct.  Sees.  431,  45 
Scott.  L.  Rep.  317,  1  B.  W.  C.  C.  117.  But 
the  foregoing  decisions  were  subsequently 
overruled,  and  the  law  as  laid  down  by  the 
session  court  of  Scotland  is  that,  in  the  case 
of  recorded  agreements,  compensation  may  be 
terminated  as  from  the  date  of  the  applica- 
tion for  a  review,  but  not  before  then.  Don- 
aldson V.  Cowan»  2  B.  W.  C.  C.  (Eng.)  390, 

46  Scott  L.  Rep.  920,  [1909]  Sc.  Ct.  Sess. 
1292.  It  appears,  however,  that  in  the  ease 
of  an  unrecorded  agreement  between  an  em- 
ployer and  an  injured  workman  affecting 
his  compensation,  the  payments  may  be  ter- 
minated as  from  the  date  on  which  the  in- 
capacity ceased,  and  such  ending  of  the  pay- 
ments may  antedate  the  filing  of  the  applica- 
tion for  a  review.  Tigue  v.  Coleville,  Sc.  Ct. 
Sees.  8  F.  179,  43  Scott.  L.  Rep.  129;  Loch- 
gelly  Iron,  etc.  Co.  v.  Sinclair  [1909]  Sc.  Ct. 
Sess.  922,  46  Scott  L.  Rep.  665;  Nelson  v. 
Summerlee  Iron  Co.  [1910]  Sc.  Ct  Sess.  360, 

47  Scott  L.  Eep.  344;  Rosie  v.  Maokay  [1910] 
Se.  Ct  Sess.  714,  47  Soott  L.  Rep.  654; 
Thomson  v.  Watson  [1916]  Sc.  Ct.  Sess.  23, 
[1915]  W.  C.  k  Ins.  Rep.  498;  Finnie  v.  Ful- 
ton, 46  SeoU.  L.  Rep.  665,  [1909]  Sc.  Ct. 
Sess.  938.  See  also  Keevans  v.  Mundy  [1914] 
W.  C.  k  Ins.  Rep.  180. 

Where  the  aggravated  disability  •  of  the 
injured  workman  is  due  to  his  own  negligence, 
an  award  of  compensation  may  be  terminated 
as  of  the  date  on  which  the  workman  prob- 
ably would  have  recovered  were  it  not  for 
his  n^ligence.  Smraker  y.  Pacific  Lumber 
Co.  2  Cal.  I.  A.  C.  Dec.  87  [cited  in  Honnold 
on  Workmen's  Compensation,  vol.  1,  page 
680] ;  Kelliher  v.  Great  Western  Power  Co.  2 
Cal.  I.  A.  C.  Dec.  378  [cited  in  Honnold  on 
Workmen's  Compensation,  vol.  1,  page  678]; 
Sczerbowicz  v.  New  Britain,  1  Conn.  Com. 
Dec.  671;  Powell  v.  Crow's  Nest  Pass  Coal 
Co.  22  British  Columbia  514,  26  Dominion  L. 
Rep.  317,  34  West.  L.  Rep.  32,  affirming  23 
Dominion  L.  Rep.  57,  32  West.  L.  Rep.  218. 
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Termination  of  Allowance  to  Dependent. 

It  appears  that  an  award  of  a  lump  sum 
to  a  dependent  relative  under  a  workmen's 
compensation  act,  to  be  paid  in  instalments 
periodically,  terminates  on  the  death  of  suck 
dependent,  though  it  is  not  so  provided  in 
the  act.  Ivey  v.  Ivev  [1912]  2  K.  B.  (Eng.) 
118,  81  L.  J.  K.  B.  819,  [1912]  W.  C.  Rep. 
293,  106  L.  T.  N.  S.  485,  5  B.  W.  C.  C.  279; 
Alatecny  v.  Vierling  Steel  Works,  187  111.  App. 
448;  Murphy's  Case,  224  Mass.  592,  113  N. 
E.  283. 

Thus,  in  Metecny  v.  Vierling  Steel  Works, 
supra,  the  court  said:  "The  appellee  con- 
tends that,  even  if  it  be  held  that  the  mother 
was  the  sole  beneficiary,  still  her  right  to 
the  entire  compensation  became  vested  upon 
the  death  of  Joseph  Matecny,  and  the  appoint- 
ment of  an  administrator  for  his  estate,  and 
that  this  right  would  survive  her  death  and 
inure  to  the  benefit  of  her  estate.  After  a 
careful  consideration  of  this  question,  we  have 
arrived  at  the  conclusion  that  the  contention 
of  the  appellant  is  correct,  and  that  the  obli- 
gation of  the  appellant  to  pay  compensation 
to  the  administrator  would  be  extinguished 
on  the  death  of  the  mother.  W>  do  not  be- 
lieve that  the  act  contemplates  that  the  em- 
ployer shall  pay  any  money  to  nondependent 
heirs." 

However,  it  has  also  been  held  that,  on  the 
death  of  such  a  dependent  relative,  in  the 
absence  of  any  provision  in  the  act  to  the 
contrary,  his  or  her  personal  representatives 
are  entitled  to  recover  any  unpaid  balance 
of  a  lump  sum,  or  weekly  allowance  for  a 
definite  period,  awarded  to  such  deceased  de- 
pendent under  a  workmen's  compensation  act. 
Darlington  v.  Roscoe  [1907]  1  K.  B.  210,  9 
W.  C.  C,  (Eng.)  1;  In  re  Janes,  217  Mass. 
192,  104  N.  E.  656;  State  v.  Industrial  Com- 
mission, 92  Ohio  St.  43*4,  Ann.  Cas.  191 7D 
1162,  111  N.  E.  299,  L.R.A.1916D  944.  Thus, 
in  the  case  last  cited,  the  court  said:  "We 
hold  that  when  the  award  is  once  made  to 
a  sole  dependent  the  right  to  the  compensa- 
tion vests,  and  once  vested  there  can  be  no 
condition  attached  except  as  to  the  time  of 
payment,  and  it  is  equally  immaterial  wheth- 
er the  dependent  subsequently  dies  or  be- 
comes independent." 

Under  the  English  act,  it  has  been  held 
that  notwithstanding  the  death  of  a  sole 
dependent  relative  of  a  workman  shortly 
after  the  latter's  death  in  the  course  of  his 
employment,  the  personal  representative  of 
the  said  deceased  dependent,  even  though  the 
latter  never  presented  a  claim  which  he  or 
she  was  entitled  to  make  under  the  said  act, 
may  recover  the  compensation  allowed  there- 
by to  dependent  relatives.  United  Collieries 
v.  Simpson  [1909]  A.  C.  283,  78  L.  J.  K.  B. 
129,  101  L.  T.  X.  S.  129,  26  T.  L.  Rep.  678, 
53  Sol.  J.  030,  2  B.  W.  C.  C.  308,  [1909]  Sc. 
Ct.  Sess.  19,  46  Scott.  L.  Rep.  780. 


In  the  reported  case  it  is  held  that  a  ifetk- 
ly  allowance  for  a  definite  period  under  a 
workmen's  compensation  act  to  the  dependent 
sister  of  a  workman  who  had  been  killed  in 
the  course  of  his  employipent  could  not  be 
abated  because  of  her  subsequent  marriage. 
See  also  State  v.  Industrial  Commission.  92 
Ohio  St.  434,  454,  Ann.  Cas.  1917D  1162,  111 
N.  E.  299,  L.R.A.1916D  944. 

Compensation  which  accrues  to  a  de- 
pendent of  a  workman,  killed  in  his  employ- 
ment, between  the  death  of  the  workman  and 
that  of  the  dependent  which  occurs  at  a 
subsequent  date,  becomes  part  of  the  depend- 
ent's estate  which  the  legal  representative 
may  recover.  In  re  Towle,  Op.  Sol.  Dept.  of 
Labor  566. 

As  to  whether  an  award  vests  la  the  bene- 
ficiary, see  the  note  to  State  v.  Industrial 
Commission,  Ann.  Cas.  1917D  1162. 

Suspension, 

Jurisdiction  to  Obdeb  Suspension. 

As  to  the  jurisdiction  to  suspend  an  allow- 
ance under  the  English  workmen's  compensa- 
tion act,  Cozens-Hardy,  M.  R.,  in  Vessel  Tyn- 
ron  V.  Morgan  [1009]  2  K.  B.  66,  78  L.  J. 
K.  B.  857,  100  L.  T.  N.  S.  641,  2  B.  W.  C. 
C.  406,  said:  '^Then  it  is  said  on  behalf  of 
the  employers  that  it  had  never  been  decid*  d 
that  there  is  any  jurisdiction  to  make  a  sus- 
pensory award,  and  that  the  Scots  courts  in 
one  case  have  expresed  a  doubt  whether  it 
is  competent  to  do  so.  All  I  can  say  is  that 
the  court  of  appeal,  to  my  certain  knowledge, 
for  many  years  has  taken  the  view  that  it  is 
competent  to  make  such  an  award.  Ther<>  is 
probably  not  a  county  court  judge  in  the 
country  who  has  not  acted  on  that  view,  and 
I  think  it  would  be  entirely  wrong  for  m 
now  to  raise  any  doubt  whatever  as  to  the 
jurisdiction  of  a  county  court  judge,  or  of 
this  court,  in  k  proper  case,  to  make  what  is 
called  a  suspensory  award." 

In  the  following  cases  also,  the  jurisdiction 
was  sustained:  Weir  v.  North  British  K. 
Co.  6  B.  W.  0.  C.  696,  [1912]  Sc.  a.  Sess. 
1073,  49  Scott.  L.  Rep.  772,  [1912]  W.  C. 
Rep.  332;  Dempsey  v.  Caldwell  [1914]  Sc.  Ct 
Sess.  28 ;  Clelland  v.  Singer  Mfg.  Co.  Sc.  Ct 
Sess.  7  F.  975,  42  Scott.  L..Rep.  757. 

ClBOUMSTANCES  AUTHOBIZINO   SUSPENSION. 

Under  the  English  act»  compensation  aivard- 
ed  to  a  workman  may  be  suspended  on  Mb 
emigration  to  a  foreign  country.  See  Har- 
rison V.  Dowling  [1915]  3  K,  B.  218,  8  B.  W 
C.  C.  544,  [1915]  W.  C.  &  Ins.  Rep.  361,  113 
L.  T.  N.  S.  022,  [1915]  W.  N.  262,  31  Times 
L.  Rep.  480. 

But  it  has  been  held  that  this  rule  does 
not  apply  to  the  case  of  a  wocliinan  who  h*» 
enlisted  in  the  military  forces  of  the  United 


ADLEKAN  v.  OCEAN  ACCIDENT,  ETC.  COBP. 

130  Md.  572. 


743 


Kingdom  and  been  sent  on  foreign  gcrvice. 
Harrison  v.  Dowling  [1015]  3  K.  B.  218,  8 
B.  W.  C.  C.  544,  [1915]  W.  C.  &  Ins.  Rep. 
351,  113  L.  T.  X.  S.  622,  [1915]  W.  N.  262, 
31  Times  L.  Rep.  480.  In  tliat  case  it  was 
said:  **That  it  is  said  that  the  workman 
is  no  longer  in  the  United  Kingdom.  Of 
(X'Urae  lie  is  physically  not  within  the  United 
Kingdom;  he  is  at  Cawnpore.  But  the  act 
do^s  not  say,  and  I  am  satisfied  tliat  it  does 
not  intend  to  say,  that  the  mere  fact  that 
an  injured  workman  is  for  the  moment  not 
in  truth  physically  in  the  United  Kingdom 
deprives  him  of  his  right  to  compensation 
or  authorises  suspension.  It  contemplates 
the  case  of  a  workman  having  gone  from  this 
country,  say  as  an  emigrant  to  Canada,  the 
I'nited  States,  or  what  not." 

Where  an  employer  has  been  prejudiced- by 
the  delay  of  an  injured  workman  in  reporting 
the  fact  of  his  injury  to  the  employer,  com- 
pensation may  be  suspended  during  the  peri- 
od intervening  the  date  of  the  injury  and 
that  on  which  it  is  so  reported.  Sczerbowicx 
V.  New  Britain,  1  Conn.  Comp.  Dec.  671. 

A  workman *8  eompensation  may  be  suspend- 
ed during  the  period  of  a  refusal  by  him  to 
submit  to  medical  treatment  provided  for  him, 
Dowds  V.  Bennie,  Sc.  Ct.  Bess.  5  F.  (Eng.) 
268;  Hill  T.  Guardian  Casualty,  etc.  Co.  1 
Cal.  I.  A.  C.  Dec.  415  [cited  in  Honnold  on 
Workmen's  Compensation,  vol.  1,  page  678]; 
or  on  his  unreasonable  refusal  to  accept  light 
work  offered  to  him  by  his  employer,  Furness 
V.  Bennett,  3  B.  W.  C.  C.  (Eng.f  195;  Potts 
V.  Guildford  Syndicate  [1914]  W.  C.  &  Ins. 
Hep.  (Eng.)  330;  Jenkinson  v.  Steiner  [1917] 
W.  C.  &  Ins.  Rep.  (Eng.)  104.  See  also 
Keevans  v.  2llundy  [1914]  Sc.  Ct.  Sess.  525, 
[1914]  W.  C.  &  Ins.  Rep.  180. 

It  has  been  held  that  compensation  to  an 
injured  workman  may  be  suspended  while 
he  is  in  prison.  Clayton  ▼.  Dobbs,  2  B.  W. 
C.  C.   (Eng.)  488. 

If  the  claim  of  a  workman  on  a  recorded 
memorandum  under  the  English  act,  for  in- 
juries  arising  out  of  his  employment,  is  for 
an  amount  which  his  employers  have  already 
paid  him  because  of  such  injuries,  a  suspen- 
sion of  payments  at  the  instance  of  the  em- 
ployers may  properly  be  allowed.  Wilson's 
etc.  Coal  Co.  v.  Caimduff  [1911]  Sc.  Ct. 
Sesfi.  647. 

Where  a  workman  is  not  shown  to  have 
completely  recovered,  a  suspension  of  an  al- 
lowance is  properly  refused.  Fife  Coal  Co. 
V.  Davidson  [1907]  Sc.  Ct.  Sess.  90,  44  Scott. 
L.  Rep.  108. 

Also,  where  there  is  no  probability  of  a 
recurrence  of  the  injurious  effects  of  an  acci- 
dent and  a  subsequent  incapacity  for  work,  a 
suspensory  award  is  not  an  appropriate 
remedy,  biit  the  compensation  should  be  ter- 
minated.    Leverington  v    Dodman   [1916]   1 


K.  B.  964,  [3916]  W.  C.  &  Ins.  Rep.  109,  114 
L.  T.  N.  S.  582,  85  L.  J.  K.  B.  832;  Wardell 
v.  Cargo  Fleet  Iron  Co.  [1917]  W.  C.  &  Ins. 
Rep.  77. 

A  suspension  has  been  held  to  be  improper 
where  the  workman  continued  paralyzed  in 
his  legs  as  the  result  of  his  injuries.  South- 
ampton Gas-Light,  etc.  Co.  v.  Stride  [1916J 
W.  C.  &  Ins.  Rep.  285,  115  L.  T.  N.  8.  49S> 
32  Times  L.  Rep.  680,  9  B.  W.  C.  C.  555. 

An  appeal  from  a  decision  of  an  arbitrator 
refusing  to  award  compensation  on  an  origi- 
nal application,  on  the  ground  that  a  suspen- 
sory award  should  have  been  made,  has  been 
dismissed  for  the  reason  that  the  record  did 
not  show  that  such  an  award  had  been  re* 
quested.  Harlock  v.  Steamship  Coquet 
[1914]  W.  C.  &  Ins.  Rep.  73. 

The  suspension  of  an  allowance  to  a  work- 
man under  the  English  workmen's  compensa- 
tion act,  on  an  application  to  review  the  said 
allowance  on  the  ground  that  the  workman, 
having  enlisted  in  the  military  forces,  had 
made  it  impossible  to  determine  the  extent 
of  his  recovery  and  his  present  capacity  for 
work  in  his  former  employment,  has  been 
held  to  be  error,  inasmuch  as,  admitting  the 
profession  of  a  soldier  not  to  be  a  "suitable 
imployment"  contemplated  by  the  act,  the- 
arbitrator  should  have  determined  the  value 
of  any  service  which  the  workman  was  able 
to  render  in  any  industrial  or  commercial 
employment  and  made  his  award  according- 
ly. Thomas  v.  Watson  [1916]  Sc.  Ct  Sess. 
23,  [1915]  W.  C.  &  Ins.  Rep.  498. 

Nominal  Award. 

In  England  arbitrators  under  the  work- 
men's compeniJRtion  act,  for  the  purpose  of 
suspending  compensation  without  risking  the 
possibility  of  absolutely  terminating  the  lia- 
bility of  an  employer  in  cases  wherein  the 
employee,  while  completely  recovered  from 
his  injury,  may  suffer  a  recurrence  of  his  dis- 
ability or  a  prejudicial  change  in  his  cir- 
cumstances, have  resorted  to  the  device  of 
what  is  probably  erroneously  termed,  a  **8U8- 
pensory"  award,  to  wit,  the  reduction  of  a 
previous  allowance  to  a  nominal  award,  usual- 
ly of  one  penny  a  week.  The  effect  of  such, 
an  award  is  to  keep  alive  the  claim  of  the 
workman  and,  in  case  of  a  subsequent  in- 
capacity resulting  from  the  injury,  or  change 
of  circumstances,  to  obtain  a  review  and  con- 
tinuance or  increase  of  the  original  allowance. 
The  object  attained  is  the  effectual  termina- 
tion of  the  employer's  liability,  conditioned 
on  the  continued  capacity  of  the  workman 
to  perform  his  former  or  other  duties,  which 
capacity  was  lessened  by  the  injury  from 
which,  however,  he  has  apparently  completely 
recovered.  Suspensory  awards  of  a  nominal 
allowance  were  made  in  the  following  cases; 
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Hill  V.  Ocean  Coal  Co.  3  B.  W.  C.  C.  29; 
Jones  V.  Cawdor,  etc.  Collieries,  3  B.  W.  C. 
C.  59 ;  Wells  y.  Cardiff  Steam  Coal  Collieries 
Co.  3  B.  W.  C.  C.  104;  Griga  v.  Steamship 
Harelda,  3  B.  W.  C,  C.  116,  26  Times  L.  Rep. 
272;  Thomas  v.  Fairbairn,  4  B.  W.  C.  C.  195; 
Braithwaite  v.  Cox,  5  B.  W.  C.  C.  77;  Brown 
T.  Thornycroft,  6  B.  W.  C.  C.  386;  Potts  v. 
Guildford  Syndicate  [1914]  W.  C.  &  Ins.  Rep. 
330;  Chapman  v.  Sage  [1915]  W.  C.  &  Ins. 
Rep.  472,  113  L.  T.  X.  S.  623,  8  B.  VV.  C.  C. 
559;  Paulizky  v.  Wandsworth,  etc.  Gas  Co. 
[1016]  W.  C.  &  Ins.  Rep.  127,  9  B.  W.  C.  C. 
206;  Freeland  v.  Macfarlane,  Sc.  Ct.  Sess.  2  F. 
832,  37  Scott.  L.  Rep.  590;  Ferrier  v.  Gourlay, 
Sc.  Ct.  Sess.  4  F.  711,  39  Scott.  L,  Rep.  453; 
Morton  v.  Woodwai-d  [1902]  2  K.  B.  276,  4  W. 
C.  C.  143,  71  L.  J.  K.  B.  736,  86  L.  T.  N.  S.  878, 
61  W.  R.  54,  66  J.  P.  660 ;  James  v.  Ocean  Coal 
Co.  [1904]  2  K.  B.  213,  73  L.  J.  K.  B.  916, 
90  L.  T.  N.  S.  834,  20  Times  L.  Rep.  483, 
68  J.  P.  431,  52  W.  R.  497,  6  W.  C.  C.  128; 
Vessell  Tynron  v.  Morgan  [1909]  2  K.  B.  66, 
78  L.  J.  K.  B.  857,  100  L.  T.  N    S.  641,  2 

B.  W.  C.  C.  406;   Evans  v.  Vickers   [1910] 

1  K.  B.  554,  3  B.  W.  C.  C.  196,  affirmed 
(1910]  A.  C.  444,  3  B.  W.  C.  C.  403,  79  L. 
J.  K.  B.  954,  103  L.  T.  N.  S.  292,  26  Time* 
L.  Rep.  548,  54  Sol.  J.  651;  Calico  Printers' 
Assoc.  V.  Higham  [1W2]  1  K.  B,  93,  81  L.  J. 
K.  B.  232,  [1912]  W.  C.  Rep.  104;  Rex.  v. 
Templer  [1912]  2  K.  B.  444,  81  L.  J.  K.  B. 
805,  [1912]  W.  C.  Rep.  209,  6  B.  W.  C.  C.  454, 
106  L.  T.  N.  S.  855,  [1912]  W.  N.  135,  28 
Times  L.  Rep.  410,  50  Sol.  J.  501;  Green  v. 
Cammell  [1913]  3  K.  B.  605,  6  B.  W.  C.  C. 
735,  29  Times  L.  Rep.  703;  Irons  v.  Davis 
11899]  2  Q.  B.  330,  68  L.  J.  Q.  B.  673;  Ogden 
v.  South  Kirby,  etc.  Collieries  [1913]  W.  C. 
d;  Ins.  Rep.  463,  6  B.  W.  C.  0#673;  Duberley 
V.  Mace  [1913]  W.  C.  &  Ins.  Rep.  199,  6  B.  \V. 

C.  C.  82;  Thayne  v.  Gray  [1915]  W.  C.  & 
Ins.  Rep.  64. 

In  Vessel  Tynron  v.  Morgan  [1909]  2  K.  B. 
66,  78  L.  J.  K.  B.  857,  100  L.  T.  N.  S.  641, 

2  B.  W.  C.  C.  406,  it  appeared  tliat  a  seaman 
met  with  an  accident  while  on  a  voyage  and 
was  ruptured.  By  wearing  a  truss,  he  suf- 
Hciently  recovered  to. enable  him  to  resume 
his  work.  In  considering  an  application  to 
reduce  or  terminate  an  allowance  made  to 
•the  seaman,  the  court  said :  "That  the  work- 
man is  now  able  to  resume  his  work  as  mate 
is  not  seriously  disputed  by  Mr.  Hogg;  but 
he  says  that  the  award  ought  to  be  made 
in  a  shape  which  would  not  end  the  work- 
man's right  to  compensation  forever  by  ter- 
minating absolutely  the  liability,  but  that  it 
ought  to  be  made  in  such  a  shape  as  to  keep 
ullve  the  employers'  liability  if  it  should  ap- 
pear, as  is  extremely  probable,  that  the  effects 
of  the  original  accident,  quite  apart  from 
a  subsequent  accident,  would  so  far  develop 
themselves  hereafter  that  the  workman  might 


be  entitled  to  have  the  award  reviewed  is 
his  favor,  just  as  it  is  now  being  reviewed 
in  favor  of  the  employers.  The  county  court 
judge  was  asked  on  behalf  of  the  workmu 
to  make  what  is  sometimes  called,  not  quite 
accurately,  a  suspensory  award — that  u  to 
say,  to  award  a  nominal  sum  of  a  penny  per 
week,  or  to  make  a  declaration  of  liability, 
it  does  not  matter  which  way  you  put  it. 
I  feel  no  doubt  whatever  in  the  case  of  an 
accident  of  this  kind — in  the  case  of  rupture, 
when  at  the  very  moment  it  was  before  the 
learned  judge  the  workman  was  wearing  a 
truss — a  suspensory  award  ought  to  be  made." 
The  authority  to  make  a  suspensory  award 
of  a  penny  a  week  is  not  confined  to  the  cod- 
sideration  of  applications  for  a  review  of 
an  original  award  of  compenaation.  In  de- 
termining the  action  to  be  taken  on  an  origi- 
nal application,  an  arbitrator  may  keep  alive 
a  claim  against  an  employer  by  making  such 
an  award  in  a  oaae  in  which  he  is  not  willing 
at  the  time  of  the  hearing  to  award  a  8ui>- 
stantial  allowance.    Thomas  v.  Fairbairn,  4 

B.  W.  C.  C.  195;  Chapman  v.  Sage  [1915]  W. 

C.  &  Ins.  Rep.  472,  8  B.  W.  C.  C.  559,  113 
L.  T.  X.  S.  623;  Paulizky  v.  Wandswortli, 
etc.  Gas.  Co.  [1916]  W.  C.  &  Ins.  Rep.  127. 
9  B.  W.  C.  C.  206;  Green  v.  Cammell  [1913] 
3  K.  B.  665,  6  B.  W.  C.  C.  736,  29  Times  L 
Rep.  703.  Thus,  in  the  case  last  cited,  it 
was  said:  ''It  was  contended  by  Mr.  Rigbj 
Swift  that  there  is  no  power  to  make,  on  an 
original  application,  what  ia  known  as  a 
suspensory  award  for  Id.  a  week,  and  that 
Green  could  not  have  appealed  from  the 
Drst  award.  I  am  unable  to  agree  with  this 
contention.  It  seems  to  me  that  whether 
under  an  original  application  or  under  an 
application  to  review  it  is  equally  competent 
to  the  court  to  make  an  award  of  Id.  a 
week.  The  case  of  Griga  v.  Steamship  Harel- 
da, 3  B.  W.  C.  C.  116,  ia  a  clear  authority 
in  this  court  on  the  point.  I  do  not  think 
it  is  open  to  us  to  depart  from  that  decision 
But  having  now  heard  the  point  fully  argued, 
I  may  say  that  I  feel  no  doubt  that  Id.  a 
week  may  be  awarded  on  an  original  appli- 
cation, and  that  if  no  such  award  is  made 
it  is  competent  to  the  workman  to  appeal 
against  the  award." 

While  the  authority  to  make  a  suspensory 
award  of  a  nominal  sum  was  definitelv  estab- 
lished  by  the  decision  of  the  English  Houite 
of  Lords  in  Taylor  v.  London,  etc.  R.  Co. 
[1912]  A.  C.  242,  81  L.  J.  K.  B.  541.  [1912] 
W^  C.  Rep.  95,  106  L.  T.  N.  S.  364.  56  Sol. 
J.  323,  28  Times  L.  Rep.  290,  cited  in  the 
original  note,  the  courts  of  Scotland  in  cases 
antedating  that  of  Taylor  v.  London,  etc. 
R.  Co.  supra,  denied  that  the  authority  tt- 
isted,  Clelland  v.  Singer  Mfg.  Co.  Sc.  Ct. 
Sess.  7  F.  975,  42  Scott.  L.  Rep.  757;  Rosie 
V.  JVIackay  [1910]  Sc.  Ct.  Sess.  714,  47  Scott. 
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L.  Hep.  654;  and  disapproved  the  following 
decisions  which  held  the  opposite  view: 
]''^('t^la^d  v.  Macfarlane,  So.  Ct.  Sees.  2  F. 
832,  37  Scott.  L.  Rep.  699;  Ferrier  v.  Gourlay, 
Sc.  Ct.  SesB.  4  F.  711,  39  ScoU.  L.  Rep.  453. 

Declasation  of  Lubujtt. 

The  award,  however,  need  not  be  in  the 
.form  of  a  nominal  allowance  in  order  to 
save  the  workman  from  possible  injury  by 
prematurely  absolving  his  employer  from 
further  liabilty.  The  employee  is  sufficiently 
protected  if  the  award  takes  the  form  of  a 
"declaration  of  liability"  without  any  pe- 
cuniary allowance.  Furness  v.  Bennett,  3  B. 
W.  C;  C.  195 ;  Braithwaite  v.  Cox,  5  B.  W.  C. 
C.  77;  Corbet  v.  Hains,  5  B.  W.  C.  C.  372, 
[1912]  W.  C.  Rep.  288;  Parry  v.  Rhymney 
Iron,  etc.  Co.  5  B.  W.  C.  C.  632,  [1912]  W. 
C.  &,  Ins.  Rep.  331;  Howards  v.  Wharton,  6 

B.  W.  C.  C.  614,  [1913]  W.  C.  &  Ins.  Rep. 
rM;  Burt  V.  Fife  Coal  Co.  8  B.  VV.  Ci  C. 
3o0;  Beath  v.  Ness,  Sc.  Ct.  Sess.  6  F.  822, 
41  Scott.  L.  Rep.  631;  Chandler  v.  Smith 
[1809]  2  Q.  B.  506,  68  L.  J.  Q.  B.  909;  Vessel 
Tynroo  v.  Morgan  [1909]  2  K.  B.  66,  78 
L.  J.  K.  B.  857,  100  L.  T.  N.  S.  641,  2  B.  W. 

C.  C.  406;  Nimmo  v.  Fisher  [1907]  Sc.  Ct. 
Sess.  890,  44  Scott.  L.  Rep.  641;  Baird  v.  Mc- 
Whinnie  [1908]  Sc.  Ct.  Sess.  440,  45  Scott.  L. 
Kep.  338;  Clarke  v.  Knox  [1913]  W.  C.  &  Ins. 
Rep.  664,  57  Sol.  J.  793,  6  B.  W.  C.  C.  695; 
Dempsey  v.  Caldwell  [1913]  W.  C.  &  Ins.  Rep. 
736,  [1913]  Scott.  L.  T.  267 ;  Chapman  v.  Sage 
[1915]  W.  C.  &  Ins.  Rep.  472,  113  L.  T.  N. 
S.  623,  8  B.  W.  C.  C.  559;  Thomson  v.  Watson 
[1915]  W.  C.  &  Ins.  Rep.  498,  [1916]  Sc.  Ct. 
Sess.  23. 

Thus,  in  Chandler  v.  Smith,  supra,  the 
court  said:  "It  seems  to  me  that  the  county 
court  judge  in  this  case  might  and  should 
Lave  made  a  declaration  of  liability  and  ad- 
journed the  question  of  the  amount  and  dura- 
tion  of  eompensation.  This  seems  to  me  to 
be  in  aecordance  with  the  spirit  of  the  pro- 
Tisions  of  clause  12  of  Sched.  I.,  which  pro- 
vides that  the  weekly  payment  may  be  re- 
viewed, at  the  request  either  of  the  employer 
or  of  the  workman,  and  on  such  review  the 
weekly  payment  may  be  ended,  diminished, 
or  increased.  If  you  may  review  the  award 
when  the  facts  have  been  ascertained  for  cer- 
tain, it  seems  only  reasonable  that  you  may 
postpone  the  fixing  of  the  amount  of  compen- 
uttion  until  the  facts  are  ascertained  to 
which  the  measure  is  to  be  applied,  and  I 
prefer  this  course  to  that  of  awarding  a 
weekly  payment  of  a  penny  and  then  apply- 
ing the  provisions  of  clause  12  of  Sched.  I." 

This  latter  practice  has  been  followed  in 
the  United  States,  in  HunneweH's  Case,  220 
Mass.  351,  107  N.  £.  934,  wherein  an  in- 
dustrial accident  board  awarded  compensa- 
tion to  an  injured   employee  and   filed   its 


finding  to  the  effect  that  "total  incapacity 
for  work  on  account  of  said  personal  injury 
will  cease  ...  on  October  19,  1913,  sub- 
ject to  the  right  of  the  said  employee  to 
compensation  on  account  of  partial  incapacity 
for  work  under  §  10,  Part  II,  of  the  work- 
men's compensation  act,  depending  upon  h!» 
ability  to  earn  wages."  In  opposition  to  an 
application  for  a  continuance  of  the  award 
after  the  date  on  which  the  board  found  that 
the  total  incapacity  of  the  injured  workman, 
would  cease,  it  was  urged  that  "because  all 
weekly  payments  in  fact  stopped,  there  waa 
nothing  further  for  the  board  to  deal  with 
under  Part  III,  §  12  [of  the  workmen's  com- 
pensation act],  and  that  it  could  not  end,  di- 
minish or  increase  a  weekly  payment  which 
had  ceased  to  exist  six  months  before  the 
hearing."  The  court  said:  "That  conten- 
tion would  be  unanswerable  if  the  earlier 
decision  had  been  that  weekly  payments 
should  end  finally.  But,  as  has  been  pointed 
out,  that  was  not  the  earlier  decision  and 
the  board  in  its  decision  now  under  review 
was  proceeding  strictly  in  accordance  with 
the  lines  left  open  by  express  reservation  in 
its  former  decision.  ...  In  substance  the 
decision  was  that  total  disability  was  over, 
but  whether  there  would  be  a  partial  disa- 
bility arising  out.  of  the  injury  was  a  ques- 
tion as  to  which  they  were  not  at  that  time 
prepared  to  give  a  decision  either  way,  but 
desired  to  leave  it  open  still  as  a  question 
to  be  answered  as  the  facts  might  warrant 
at  some  future  time.  This  course  is  justified 
by  the  act.  It  has  been  the  custom  under  the 
English  act  to  award  compensation  at  the 
rate  of  a  penny  a  week  under  these  circum- 
stances. .  .  .  That  course  never  has  been 
followed,  so  far  as  we  are  aware,  under  our 
act.  But  it  is  not  necessary  even  in  England 
that  this  be  done  in  order  to  keep  the  case 
alive,  provided  the  purpose  is  plain  not  to 
terminate  the  claim  definitively,  but  to  keep 
it  open  for  further  consideration  and  order. 
.  .  .  Taylor  v.  London,  etc.  R.  Co.  [1912]  A. 
C.  242,  245." 

SUBGIGAL    QPEEATION. 

If,  by  undergoing  a  slight  surgical  opera- 
tion which  any  reasonable  person  would  sub- 
mit to  in  his  own  interest,  regardless  of  the 
effect  it  would  have  on  his  prospects  of  ob- 
taining an  award  under  a  workmen's  com- 
pensation act,  an  injured  workman's  capacity 
for  work  would  be  increased,  or  his  full  ca- 
pacity restored,  it  is  proper  to  suspend  his 
allowance  on  his  refusal  to  permit  the  opera- 
tion to  be  performed.  Paddington  v.  Stack, 
2  B.  W.  C.  C.  (Eng.)  402;  Warncken  v.  More- 
land  [1909]  1  K.  B.  (Eng.)  184,  78  L.  J.  K. 
B.  332,  100  L.  T.  N.  S.  12,  25  Times  L.  Rep. 
329;  Anderson  v.  Baird,  Sc.  Ct.  Sess.  5  F. 
373;  Nimmo  v.  Fisher   [1907]   Sc.  Ct.  Sess. 
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S90,  44  Scott.  L,  Rep.  041;  Donnelly  v.  Baird 
[1908]  Sc.  Ct.  Sesti.  o3(J,  45  Scott.  L.  Rep. 
394,  1  B.  W.  C.  C.  95;  Gordon  v.  Evans,  1 
€al.  I.  A.  C.  Dec.  94  [cited  in  Honnold  on 
Workmen's  Compensation,  vol.  1,  page  681] ; 
Sczerbowicz  v.  New  Britain,  1  Conn.  Comp. 
Dec.  671;  McXally  v.  Hudson,  etc.  R.  Co.  87 
X.  J.  L.  45.5,  On  Atl.  122. 

Thus,  in  Anderson  v.  Baird,  supra,  the  court 
said:  "If  risk  to  life  or  permanent  deterio- 
ration of  health  would  be  occasioned  bv  the 
operation,  I  do  not  think  the  workman  is 
bound  to  submit  to  it  in  order  to  entitle  him 
to  the  continuance  of  compensation.  But 
where,  as  here,  the  operation  is  one  not  at- 
tended with  serious  risk  or  pain  I  am  of 
opinion  that  if  the  workman  refuses  to  sub* 
mit  to  a  remedv  which  would  remove  or  lessen 
liis  incapacity  for  wage  earning  he  must  take 
the  consequences."  And  in  Donnelly  v.  Baird 
[1908]  Sc.  Ct.  Sess.  536,  45  Scott.  L.  Rep. 
394,  1  B.  W.  C-  C.  95,  it  was  said:  *'In 
view  of  the  great  diversity  of  cases  raising 
this  question,  I  can  see  no  general  principle 
except  this,  that  if  the  operation  is  not  at- 
tended with  danger  to  life  and  health,  or 
extraordinary  suffering,  and  if,  according  to 
the  best  medical  or  surgical  opinion,  the  oper- 
ation offers  a  reasonable  prospect  of  restora- 
tion or  relief  from  the  incapacity  from  which 
the  workman  is  suffering,  then  he  must  eith- 
er submit  to  the  operation  or  release  his  em- 
ployers from  the  obligation  to  maintain  him." 

However,  where  an  operation  would  be  at- 
tended with  risk  to  life  or  health,  the  refusal 
of  a  workman  to  undergo  such  an  operation 
is  not  unreasonable,  and  a  suspension  of  his 
allowance  under  such  circumstances  lias  been 
held  to  have  been  properly  refused.  Rothwell 
V.  Daviea,  19  Times  L.  Rep.  (Eng.)  423,  5 
W.  C.  C.  141.  See  also  Anderson  v.  Baird, 
Sc.  Ct.  Sess.  5  F.  373. 

Also,  where  there  is  a  difference  of  opinion 
among  medical  authorities  as  to  the  exis- 
tence or  nonexistence  of  a  risk  to  life  or 
health  attendant  on  a  surgical  operation,  an 
allowance  under  a  workmen's  compensation 
act  may  not  properly  be  suspended  because 
of  an  injured  employee's  refusal  to  undergo 
such  an  operation.  Sweeney  v.  Pumpherston 
Oil  Co.  Sc.  Ct.  Sess.  5  F.  972*,  40  Scott.  L.  Rep. 
721.  See  also  Dowds  v.  Bennie,  Sc.  Ct.  Sess. 
6  F.  268,  40  Scott.  L.  Rep.  239. 

However,  where  there  was  admittedly  no 
risk  to  life  or  health  attendant  on  the  per- 
formance of  an  operation,  but  an  injured 
workman  had  been  advised  by  his  own  physi- 
cians that  the  operation  would  be  useless, 


and  acting  on  such  advice  had  refused  to  sub- 
mit  thereto,  it  has  been  held  that,  by  such 
refusal,  he  was  preoluded  from  claiming  a 
continuance  of  the  compensation  awarded  to 
him.  O'Neill  v.  Brown  [1913]  Sc.  Ct.  Soss. 
653  [1913]  \V.  C.  &  Ins.  Rep.  235,  G  B.  W. 
C.  C.  428. 

Bl'bden  of  Proof. 

It  appears  that  the  burden  of  proof,  that 
the  liability  of  a  workman  to  suffer  from  a 
recurrence  of  an  affection,  common  among 
workers  in  his  occupation,  and  with  which 
he  became  afflicted  in  his  employment,  is  due 
to  the  original  attack  and  not  to  a  constitu- 
tional predisposition,  is  on  the  employee,  and 
unless  this  burden  is  discharged  he  is  not 
entitled  to  a  suspensory  award,  to  keep  alive 
a  claim  against  his  employer  under  a  work* 
men's  compensation  act.  Darroll  v.  Glasgow 
Iron,  etc.  Co.  [1913]  Sc.  Ct.  Sess.  387,  [1913] 
\\>  C.  &  Ins.  Rep.  80,  50  Scott,  L.  Rep.  226.  6 
B.  W.  C.  C.  354.  See  also  M'Ghee  v.  Summerlee 
Iron  Co.  [1911]  Sc.  Ct.  Sess.  870,  48  Scott. 
L.  Rep.  807,  4  B.  W.  C.  C.  424.  Comparf. 
M'Callum  v.  Quinn  [1909]  Sc.  Ct.  Sess.  227. 
46  Scott.  L.  Rep.  141,  16  Scott.  L.  T.  601,  2 
B.  W.  C.  C.  339. 

Thus  in  Irons  v.  Davis  [1899]  2  Q.  B. 
( Eng. )  330,  333,  1  W.  C.  C.  26,  68  L,  J.  Q. 
B.  673,  80  L.  T.  X.  S.  673,  47  VV.  R.  616, 
the  court  said:  "It  is  therefore  understood 
that  if  in  the  future  the  ability  of  the  re- 
spondent to  earn  wages  is  affected  by  this 
accident,  the  county  court  judge  will  have 
power,  under  clause  12,  to  review  the  award 
and  to  increase  the  amount  of  the  weekly 
payment." 

And  in  Safety  Insulated  Wire,  etc.  Co.  v. 
Hudson  County,  00  N,  J.  L.  114,  100  Atl.  846, 
it  was  said:     "Bv  section  21  of  the  Work- 
men's  Compensation  Act  of  1911,  p.  143.  it 
is,    among   other    things,   provided   that  an 
award  of  compensation  may  be  modified  at 
any  time  after  one  year  from  the  time  when 
it  became  operative,   and   may   bo  reviewed 
upon  the  application  of  either  party  on  tli* 
ground  that   the   incapacity  of  the  injured 
employee  has  subsequently   increased  ur  di- 
minished.   It  is  to  be  ob.«erved  that  the  term 
'incapacity  of  the  injured  employee*  is  used. 
The  legislature  has  thereby  established  the 
test  of  incapacity*  as  the  determining  factor 
whether  an  award  shall  be  diminished  or  in- 
creased, as  the  case  may  be.    The  incapacity 
which  the  legislature  had  in  mind  was  the 
incapacity  to  perform  labor." 
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treasurer  can  be  objeettd  to  only  by  the  state, 
and  not  by  the  claimant. 

WHEELER  AND  HOWES   COMPANT 

Appeal    from    Superior    Court,    Fairfield 

county:     Gageb,  Judge. 


ET  AL. 


Connecticut   Supreme  Court  of  Errors — De- 
cember 19,  1916. 

01  Conn.  220;  99  Atl.  404. 


Workmen**  Compensation  Aets  ^  Pro- 
eedure  ^  Motion  to  Reeommit. 

Upon  appeal  from  award  of  compensation 
commissioner,  a  motion  that  the  finding  and 
award  be  recommitted  with  direction  should 
be  in  writing,  where  it  appears  that  neither 
side  will  produce  eridence. 

Fomt  of  Findinsa* 

A  finding  should  contain  the  facts  found, 
not  the  evidence  from  which  they  are  to  be 

found. 

Same. 

X  finding  that  xactain  testimony  is  true  is 
not  the  same  thing  as  finding  that  some  fact 
ad  testified  to  is  true. 

Same. 

A  finding  that  a  claimant  for  compensation 
under  the  Workmen's  Compensation  Act 
(Piih.  Acts  1013,  c.  138)  relied  upon  sums 
sent  her  by  a  deceased  employee  "for  ex- 
penses" is  not  equivalent  to  a  finding  that  she 
relied  on  them  for  living  expenses  necessary 
and  proper  for  het  class  and  station  in  life. 

Who  Is  ^'Dependent.*' 

Dependency  is  to  be  determined  in  accord- 
iince  with  tlie  fact  as  the  fact  may  be  at  the 
time  of  the  injury. 

[See  note  at  end  of  this  case.] 

Same. 

A  mavried  daughter  living  with  her  hus- 
band and  supporting  herself  with  his  aid  is 
not  "dependent"  upon  her  father,  where  she 
received  no  contributions  from  him  for  six 
months  prior  to  his  death. 

[See  note  at  end  of  this  case.] 

Same. 

Under  'the  workmen's  compensation  act,  a 
dependent  cannot  be  said  to  be  one  who  has 
suflicient  means  at  hand  for  supplying  present 
necessities  according  to  the  class  and  position 
in  life  of  the  alleged  dependent. 

[See  note  at  end  of  this  case.] 

Same. 

Mere  ability  to  earn  a  livelihood  will  not 
prevent  one  from  being  considered  a  ''depend- 
ent'' under  the  workmen's  compensation  act, 
tvcn  though  the  person  furnishing  the  support 
possesses  le$;s  income  than  the  alleged  de* 
pendent;  the  test  being  whether  the  alleged 
dependent  relied  upon  contributions  ol  the 
employee,  wholly  or  partially,  for  living  ex- 
penses necesary  and  proper  to  the  class  and 
position  in  life  of  the  claimant. 

[See  note  at  end  of  this  case.] 

Absence    of    Dependents  ^^  Award    to 
SUte. 

The  failure  of  the  court,  after  finding  claim- 
ant was  not  a  dependent  of  a  deceased  em- 


Claim  for  compensation  under  workmen*s 
compensation  act.  Bertha  L.  Blanton,  claim- 
ant, and  Wheeler  and  Howes  Company,  et  al., 
defendants.  Claim  disallowed  by  Compen- 
sation Commissioner.  Decision  affirmed  by 
Superior  Court.  Claimant  appeals.  The 
facts  are  stated  in  the  opinion.    Affibmbd. 

James  P.  Pigott  for  appellant. 
William  Brosmith  and  Robert  C.  Dicken- 
son for  appellees. 

[227]  Wheeler,  J. — The  appeal  from  the 
Compensation  Commissioner  was  heard  in  the 
Superior  Court  at  short  calendar  on  an  oral 
motion  that  the  finding  and  award  be  recom- 
mitted with  direction  either  that  compensa- 
tion be  awarded  to  the  claimant  or  to  the 
State  Treasurer. 

The  motion  should  have  been  in  writing. 
Upon  appeals  of  this  nature  it  is' pcrferable 
that  reasons  of  appeal  and  an  answer  there- 
to be  filed  forthwith,  and,  if  testimony  is  to 
be  introduced  upon  the  hearing,  that  the 
hearing  be  had  speedily;  if  it  appears  that 
neither  side  [226]  will  produce  evidence,  a 
written  motion  for  judgment  for  the  short 
calendar  should  be  filed  and  heard. 

Tlie  questions  upon  this  appeal  are  two- 
fold: Did  the  Superior  Court  err  in  dis- 
missing this  appeal  and  in  confirming  the 
commissioner  in  holding  that  the  claimant 
was  not  a  dependent?  Did  the  Superior 
Court,  having  confirmed  the  commissioner  in 
his  holding,  err  in  not  awarding  $750  to  the 
State  Treasurer? 

The  claimant  concedes  that  the  question 
of  dependency  under  the  Compensation  Act 
(Public  Acts  of  1913,  Chap.  138)  is  one  of 
fact.  Her  claim  is  that  under  the  statutory 
definition  of  a  dependent  and  the  decision  in 
Powers  V.  Hotel  Bond  Co.  89  Conn.  143,  93 
Atl.  245,  the  conclusion  of  the  commissioner 
that  the  claimant  was  not  a  dependent  of  her 
father  is  contrary  to  the  subordinate  factH 
of  the  finding,  and  that  these  facts  require 
the  conclusion  that  she  was  a  partial  depend- 
ent. 

The  claimant  was  the  only  daughter  of  a 
Mr.  Garner  of  New  Haven,  and  his  employer 
was  one  of  the  respondents,  and  both  were 
within  the  Compensation  Act.  Mr.  Garner 
suffered  an  injury  arising  out  of  and  in  the 
course  of  his  employment  with  the  respond- 
ent, from  which  he  died  on  July  7th,  1914. 
Mr.  Garner  left  a  small  amount  of  property. 
His  weekly'  wage  had  been  $11.88.  Tlie  claim- 
ant had  enjoyed  good  health  for  a  long  time 
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preceding  her  father's  decease.  She  lived 
with  her  husband  in  Scranton,  Pennsylvania, 
and  he  earned  $40  a  month.  She  herself 
earned  about  $10  a  month,  and  she  and  her 
husband  made  a  small  profit  from  talcing 
lodgers. 

Mr.  Garner,  at  the  time  of  his  wife's  death, 
thirty-five  years  before,  had  promised  her 
that  he  would  look  out  for  their  daughter, 
the  claimant.  He  told  the  claimant  from  time 
to  time  he  would  take  care  of  her,  and  if 
she  needed  a  home  she  could  come  to  him. 
For  [229]  a  number  of  years  he  had  sent  her 
every  month  or  two  sums  varying  from  $2 
to  $5.  In  the  holiday  season  of  1913  he  sent 
her  $5,  but  sent  her  no  money  thereafter, 
writing  her  that  of  she  would  come  to  New 
Haven  in  May  he  would  give  her  money.  Thd 
claimant  and  her  husband  have  no  property, 
and  no  one  dependent  upon  them,  and  live  in 
a  smafl  house,  paying  $13  a  month  rent. 
The  claimant  used  the  moneys  received  by 
her  from  her  father  upon  her  ordinary  liv- 
ing expenses^. . 

The  finding  quotes  part  of  the  testimony 
of  the  claimant,  in  which  she  says  she  relied 
upon  the  support  sent  het  by  her  father,  and 
used  it.  to'  help  meet  her  different  expenses, 
and  the  court  finds  this  testimony  to  be  true; 

Accepting,  in  this  branch  of  his  argument, 
the  test  of  dependency  to  be  as  announced 
in  Powers  v.  Hotel  Bond  Co.  89  Conn.  143, 
152,  93  Atl.  245— ''whether  the  contributions 
were  relied  upon  by  the  dependent  for  his  or 
her  means  of  living,  judging  this  by  the  class 
and  position  in  life  of  the  dependent" — 
counsel  for  the  claimant  insists  that  the  sub- 
ordinate facts  require  ''a  conclusion  that 
claimant  was  a  partial  dependent  of  her 
father,"  Whether  the  claimant  relied  upon 
the  contributions  of  her  deceased  father  did 
not  appear  in  the  finding  as  originally  made. 
All  that  appeared  was  that  the  moneye  re* 
^ived  were  used  by  the  claimant  upon  her 
ordinary  living  expenses. 

Upon  motion  of  claimant  an  amendment 
of  the  finding  was  made  tliat  "included  in  the 
testimony  of  the  claimant  were  the  following 
answers  to  questions  as  indicated,  which 
testimony  is  found  to  be  true."  Then  folr 
lows  in  some  detail  an  excerpt  from  the  testi- 
mony, a  part  of  which  was:  "Q.  You  wiere 
asked  if  you  relied  upon  the  support  which- 
your  father  is  supposed  to  have  sent  you, 
and  you  promptly  answered  yes?  A. 
[230]  Yes.  ...  Q.  Do  you  know  the  mean- 
ing of  the  word  *rely'?  Will  you  please  tell 
us?  You  have  been  asked  if  you  relied  upon 
the  money  which  your  father  sent  you,  and 
you  answered  'Yes,'  now  I  want  to  •  know 
what  the  meaning  of  the  word  'rely*  is.  A. 
Yes.  Depend  on.  I  always  looked  forward 
to  what  I  got  from  him  for  certain  expenses. 
Q.  What  expenses?    A.  I  didn't  always  use  it 


for  just  the  same  thing,  bat  of  course  we  had. 
expenses  and  I  always  knew  when  we  got 
that  it  would  help  out." 

This  excerpt  has  ho  place  in  the  finding; 
that  should  contain  the  facts  found  bv  the 
court,  not  the  evidence  from  which  the  facts 
are  to  be  found.  Finding  that  certain  testi- 
mony is  true  is  not  the  same  thing  as  find- 
ing that  some  fact  as  testified  to  is  true. 
Were  we  to  consider  these  answers  as  the 
equivalent  of  each  fact  capable  of  being  found 
from  them,  we  should  not  inevitably  be  con- 
strained to  hold  that  the  contributions  were 
relied  upon  for  the  living  expenses  of  the 
claimant.  They  may,  so  far  as  appears,  have 
been  used  for  expenses  which  were  not  prop- 
erly in  this  class.  Then,  again,  it  does  not 
appear  in  this  testimony  that  the  contribu- 
tions were  relied  upon  for  living  expenses 
which  were  necessary  and  proper  for  her  class 
and  station  in  life.  They  may  have  been 
neither  necessary  nor  proper.  We  do  not 
know,  because  the  finding  does  not  tell  us. 
The  finding  does  n0t-*^8close  that  these  con- 
tributions affected  her  means  of  living,  judg- 
ing these  by  her  class  and  station  in  life. 
Some  of  the  facts  found  are  inconsistent  with 
the  conclusions  which  must  be  found  to  meet 
this  test.  In  the  memorandum  of  decision, 
made  a  part  of  the  finding,  the  trial  court 
describes  these  contributions  aa  mere  ofi'er* 
ings  of  affection,  not  as  necessary  and  proper 
elements  of  support. 

Dependency  is  to  be  determined  "in  accord- 
ance [231]  with  the  fact  as  the  fact  may  be 
at  the  time  of  the  injury.*'  Mahoney  v.  Gam- 
ble-Desmond Co.  90  Conn.  255,  257,  96  Atl. 
1025,  i..R.A.1916B  110.  The  claimant  had 
received  no  contributions  from  her  father 
for  six  months  prior  to  his  death.  During 
that  time  she  had  been  supported  wholly  by 
the  joint  efforts  of  her  husband  and  self.  We 
do  not  intend  to  imply  that  dependency  can- 
not exist  unless  support  is  continued  to  the 
very  time  of  injury,  but  a  cessation  of  sup- 
port for  so  protracted  a  period  as  six  months, 
under  the  conditions  and  circumstances  of 
this  case,  would  not  justify  a  finding  of  de- 
pendency to  exist;  and  if  the  testimony  were 
considered  as  the  equivalent  of  the  facts 
which  might  be  drawn  from  it,  and  these 
taken  in  connection  with  the  rest  of  the  find- 
ing, they  would  admit  of  the  conclusion  that 
the  trial  court  might  reasonably  have  found 
that  the  claimant  was  not  a  dependent. 

The  claimant  treats  our  test,  that  the  con- 
tributions must  have  been  relied  upon  by 
the  dependent  for  his  or  her  living  expenses, 
as  equivalent  to  contributions  used  for  the 
living  expenses.  Under  this  interpretation^ 
a  condition  of  dependency  might  exist  al- 
though the  dependent  was  possessed  of  large 
present  means  of  providing  for  the  living 
expenses. 
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The  CoxnpenBation  Act  does  not  contem- 
plate support  for  any  save  the  dependent,  and 
>one  cannot  be  said  to  be  a  dependent  who  has 
sufficient  means  at  hand  for  supplying  present 
necessities,  judging  these  according  to  the  class 
snd  position  in  life  of  the  alleged -dependent. 

The  test  we  have  adopted  regards  the  fact 
that  what  is  a  necessity  for  on^  may  be  a 
luxury  for  another.  What  may  be  ample 
support  for  one  may  be  a  bare  and  wretched 
existence  for  another.  We  apply  the  same 
principle  as  would  be  applied  in  determining 
what  would,  for  example,  be  necessaries  fur- 
nished a  [232]  minor.  Each  case  is  governed 
•by  ascertaining  what,  in  the  given  circum- 
stances, would  be  necessaries,  having  due  re- 
gard for  the  class  and  position  in  life  of  the 
claimant.  As  the  application  of  this  prin- 
4?iple  excludes  the  case  where  support  has 
been  given  those  who  have  at  hand  the  present 
means  of  supplying  their  living  expenses  in 
their  class  and  station  in  life,  so  it  excludes 
the  restriction  of  support  to  provision  for  the 
bare  wants  of  existence. 

We  agree  with  the  claimant,  that  mere 
ability  to  earn  a  livelihood  will  not  prevent 
one  from  becoming  a  dependent;  even  though 
the  person  furnishing  the  support  possess  less 
income  than  the  alleged  dependent,  this  will 
not  necessarily  prevent  the  existence  of  a 
condition  of  dependency.  An  adult  daughter, 
for  example,  entirely  capable  of  earning  her 
living,  may  be  the  dependent  of  a  father  in 
poor  health  and  barely  able  to  earn  enough 
to  support  himself  in  reasonable  comfort. 
The  test  is  not  what  he  possessed,  not  how 
great  a  sacrifice  he  made  to  aid  his  daughter, 
but  rather  whether  she  relied  upon  his  con- 
tributions for  her  living  expenses,  wholly  or 
partially,  judging  these  by  those  which  would 
be  reasonable  for  one  in  her  class  and  posi- 
tion in  life.  The  test  is  not  in  a  comparison 
between  the  relative  ability  of  the  contribu- 
tor and  the  dependent,  but  in  her  reliance  for 
her  living  expenses  in  whole  or  part. 

The  claimant  further  contends  that  de- 
pendency is  not  governed  by  the  class  and 
position  in  life  of  a  olaim&nt,  and  that  so 
much  of  the  test  as  makes  the  means  of  living 
dependent  upon  the  class  and  position  in  life 
of  the  dependent  is  against  authority  and  con- 
trary to  sound  principle. 

Lord  Justice  Collins  first  approved  of  the 
test  we  have  adopted  in  Simmons  v.  White 
{1899]  1  Q.  B,  1006,  1  W.  C.  C.  89.  It  was 
later  repudiated  [233]  in  Main  Colliery  Co. 
V.  Davies  [1900]  App.  Cas.  358,  in  an  opinion 
by  the  Chancellor,  Lord  Halsbury,  which 
fleems  to  hold  that  no  standard  of  living  can 
be  considered  and  hence  no  standard  of  de- 
pendency, but  that  each  case  is  to  be  decided 
ss  a  fact.  If  this  doctrine  be  sound,  it  would 
follow  that  the  mere  use  of  the  contributions, 
as  Lord  Shand  points  out,  would  be  conclu- 
sive of  dependency,  irrespective  of  whether 


the  alleged  dependent  was  possessed  of  ample 
present  means.  We  think  Master  of  the  Rolls 
Collins  correctly  diagnoses  the  later  English 
decisions  as  negativing  the  existence  of  any 
standard  of  dependency,  and  we  share  his 
difficulty  in  applying  this  rule.  Howells  v. 
Vivian,  86  L.  T.  N.  S.  629,  4  W.  C.  C.  106. 

Whether  or  not  one  is  a  dependent  depends, 
as  we  think,  upon  first  ascertaining  what  a 
dependent  is  and  then  applying  the  facts  at 
hand  to  the  standard  foimd.  As  well  might 
we  abolish  the  standard  of  contributory  neg- 
ligence as  that  of  dependency.  The  clainuint 
will  not  be  benefited  by  the  change  in  our 
test  which  counsel  urges,  unless  it  be  held 
that  the  mere  use  of  the  contributions  for 
living  expenses  by  the  claimant  makes  the 
claimant  a  dependent;  and  this  doctrine  we 
consider  unfair  to  the  employer. 

We  have  before  indicated  our  reasons  for 
making  the  means  of  living  dependent  upon 
the  class  and  position  in  life  of  a  claimant. 
Our  view  finds  support  in  Dazy  v.  Apponaug 
Co.  36  R.  I.  81,  85,  89  Atl.  160. 

The  trial  court  did  not  err,  after  finding 
claimant  was  not  a  dependent  of  her  father, 
in  failing  to  award  the  sum  of  $750  to  the 
State  Treasurer  (Public  Acts  of  1913,  Chap. 
138,  Part  B,  §  9).  No  such  claim  was  made 
by  any  one  in  behalf  of  the  State;  indeed,  at 
ho  stage  of  the  case  has  the  State  been  repre- 
sented. And  no  appeal  from  the  decision  of 
the  Compensation  Commissioner,  or  that  of 
the  trial  court,  was  taken  by  the  [284]  State. 
The  State,  and  not  the  claimant,  is  the  only 
party  which  could  have  made  this  claim, 
and,  upon  its  overruling,  which  could  have 
appealed  to  this  court. 
*  There  is  no  error. 
^    In  this  opinion  the  other  judges  concurred. 

HOTE. 

Who    Is    ''Bependent^*    wltkla    Work- 
men's Compensation  Aot« 
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Generally,  764. 

Illegitimate  Child,  754. 

Posthumous  Child,  756. 
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Wife  Absent  from  Husband,  757. 
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Introductory, 

It  is  intended  in  this  note  to  review  the 
recent  cases  involving  the  question  who  is 
a  "dependent"  within  a  workmen's  compensa- 
tion act.  The  earlier  decisions  are  collected 
in  the  note  to  Lee  v.  Ship  Bessie,  Ann.  Cas. 
1913E  477. 

With  respect  to  nonresidence  as  affecting 
the  rights  of  a  beneficiary  see  the  notes  to 
Krutz  V.  Crow's  Nest  Pass  Coal  Co.  Ann. 
Cas.  1912D  862,  and  Victor  Chemical  \Vork8 
v.  Industrial  Board,  reported  ante,  this  vol- 
ume, at  page  627. 

In  General, 

It  is  generally  held  that  unless  a  workmen *6 
compensation  act  specifically  sets  forth  who 
shall  be  considered  wholly  or  partially  de- 
pendent on  the  earnings  of  an  employee,  de- 
pendency and  the  extent  thereof  are  to  be 
determined  as  questions  of  fact  in  accordance 
with  the  facts  as  they  exist  at  the  time  of 
the  injury  to  the  employee. 

England. — Simms  v.  Lilleshall  Colliery  Co. 
[1917]  W.  C.  &  Ins.  Eep.  (Eng.)  218;  Dobbie 
v.  Egypt,  etc.  Steamship  Co.  [1013]  Sc.  Ct. 
Sess.  364,  W.  C.  &  Ins.  Rep.  75,  60  Scott.  L. 
Rep.  222,  6  B.  W.  C.  C.  348. 

California. — Garcia  v.  Industrial  Ace. 
Commission,  171  Cal.  57,  151  Pac.  741. 

Connectiout. — Mahoney  v.  Gamble-Desmond 
Co.  90  Conn.  255,  96  Atl.  1025,  L.R.A.191CE 
110.    And  see  the  reported  case. 

Indiana.— In  re  Carroll,  116  N.  E.  844; 
In  re  Peters,  116  N.  E.  848;  In  re  Lanman, 
117  N.  E.  671. 

Massachusetts. — Coakley's  Case,  210  Mass. 
71,  Ann.  Cas.  1915A  867,*  102  N.  E.  930;  In 
re  Bentley,  217  Mass.  79,  104  N.  E.  432;  In 
re  Herrick,  217  Mass.  Ill,  104  N.  E.  432; 
In  ro  Nelson,  217  Mass.  467,  105  X.  E.  357; 
fJallagher's  Case,  219  Mass.  140,  100  X.  E. 
558;  Caliendo's  Case,  219  Mass.  498,  107  N. 
E.  370;  Kenney's  Case,  222  Mass.  401,  111 
X.  E.  47;  Fierro's  Case,  223  Mass.  378,  111 
X.  E.  957;  Veber's  Case,  224  Mass.  86,  112 
X.  E.  485;  Murphy's  Case,  224  Mass.  592, 
113  N.  E.  283;  In  re  Gorski,  226  Mass.  456, 
116  X.  E.  811. 

Michigan. — ^Miller  v.  Riverside  Storage, 
etc.  Co.  189  Mich.  360,  155  X.  W.  462;  Finn 
V.  Detroit,  etc.  R.  Co.  190  Mich.  112,  155  X. 
W.  721;  Roberts  v.  Whaley.  192  Mich.  133, 
158  X.  W.  209;  Moll  v.  City  Bakerv,  165 
X.  W.  649. 

yew  Jersey. — Miller  v.  Public  Service  R. 
Co.  84  X\  J.  L.  174,  85  Atl.  1030;  Havey  v. 
Erie  R.  Co.  87  X.  J.  L.  444,  95  Atl.  124;  Con- 
ners  v.  Public  Service  Electric  Co.  89  X.  J. 
L.  99,  97  Atl.  792. 

Kcic  York. — Walz  v.  Holbrook,  etc.  Corp. 
170  App.  Div.  6,  155  X.  Y.  S.  703;  Matter 
of  Bvlow,  179  App.  Div.  555,  166  X.  Y.  S. 
874.*^ 


Rhode  Island. —  Sweet  v.  Sherwood  Ice  Co. 
100  Atl.  316. 

Wisconsin. — Jackson    v.    Industrial    Com- 
mission, 164  Wis.  94,  159  X.  W.  561. 

In  the  case  of  In  re  Carroll  (Ind.)  116 
X.  £.  844,  the  court  said:  "Our  act  does 
not  define  dependency,  and  does  not  speoili- 
cally  indicate  who  are  dependents,  except  as 
to  persons  included  within  the  conclusive 
presumption  of  total  dependency  features  of 
the  act.  Courts  as  a  rule,  in  determining 
questions  of  dependency  and  who  are  depend- 
ents, resort  to  description,  to  an  outlining 
of  the  elements,  rather  than  to  definition. 
Stated  generally,  a  dependent  is  one  wlio 
looks  to  another  for  support  and  mainte- 
nance; one  who  is  in  fact  dependent — one 
who  relies  on  another  for  the  rea-sonabl? 
necessities  of  life.  Jackson  v.  Erie  R.  Co. 
86  X.  J.  L.  550,  91  Atl.  1035;  Tirre  v.  Bii-h 
Terminal  Co.  172  App.  Div.  380,  158  X.  V. 
S.  883.  To  confine  the  inquiry  to  the  ques- 
tion whether  the  family  of  the  deceased  work- 
man  could  have  supported  life  without  any 
contribution  from  him,  or  whether  such  am- 
tributions  were  absolutely  necessary  in  ur- 
der  that  the  family  might  be  reasonably 
maintained,  is  not  a  fair  test  of  dependency, 
but  rather  the  inquiry  should  include  the 
question  whether  contributions  from  the 
workman  were  looked  to,  or  depended  and 
relied  on,  in  whole  or  in  part,  by  the  family 
for  means  of  reasonable  support.  Howells 
V.  Vivian,  85  L.  T.  X.  S.  (Eng.)  529;  Hotel 
Bond  Co.'s  Appeal,  89  Conn.  143,  93  Atl.  24.1. 
Among  the  elements  that  are  indicia  of  a 
state  of  dependency  are  an  obligation  to 
support,  the  fact  that  contributions  ?ia\v 
been  made  to  that  end,  that  the  claimant  in 
any  case  is  shown  to  have  relied  on  siirh 
contributions  and  their  continuing,  and  Ihr 
existence  of  some  reasonable  grounds  nt^  a 
basis  for  a  probability  of  their  continuance, 
or  of  a  renewal  thereof,  if  interrupted.  We 
would  not  be  understood  as  indicating  that 
all  these  elements  must  exist  in  each  cas^. 
in  order  that  there  mav  be  a  state  of  de- 
pendency.  As  a  rule,  to  which  there  are  ex- 
ceptions, however,  the  fact  that  contribution** 
have  been  made  is  an  essential  clement  of  a 
ptate  of  dependency  within  the  meaning  of 
the  act." 

Where  the  statute  provides  that  all  qut*- 
tions  of  dependency  shall  be  determined  as 
of  the  time  of  the  accident  the  question  of> 
the  dependency  of  a  mother  on  her  married 
son  is  to  be  determined  as  of  the  time  of  his 
death  without  regard  to  the  subsequent  con- 
dition of  the  family  or  the  contributions  of 
the  son  before  his  marriage.  Birmingli&ni 
v.  Westinghouse  Electric,  etc.  Co.  167  X.  Y. 
S.  520. 

But  it  has  been  held  that  dependency  is 
not  based  solely  on  a  present  legal  obliga- 
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tion  to  support.  The  fact  that  the  mother 
of  a  deceased  workman  has  sufficient  to  live 
on  for  a  few  weeks  or  months  does  not  take 
her  out  of  the  dependent  class  notwithstand- 
injr  the  statutory  provision  that  the  depend- 
( ncy  is  to  be  determined  as  of  the  date  of 
the  accident,  since  the  legislature  could  not 
have  contemplated  a  construction  bo  literal 
and  unreasonable.  Parson  v.  Murphy  (Neb.) 
163  X.  W.  847. 

The  word  •^dependent"  has  been  held  to 
mean  dependent  for  the  ordinary  necessaries 
of  life  for  one  of  the  claimant's  class  and 
Sixjial  station  in  life,  considering  his  finan- 
cial and  social  position.  The  extent  of  the 
di'ptndi-iicy  is  not  important  and  if  drpen- 
dcDcy  exists  at  all  the  right  to  participate 
in  the  fund  is  established.  Poccardi  v.  State 
Compensation  Com*r  (W.  Va.)  91  S.  K.  G63, 
wherein  the  court  said:  "The  question  in 
these  cases  is  not  whether  by  skimping  the 
cinimunt  could  have  ma'intained  himself  or 
his  family  with  the  bare  necessaries  of  life, 
or  have  maintained  himself  without. the  as- 
sistance of  the  earnings  of  the  injured  or  de- 
ceased employee,  but  whether  he  was  actually 
dependent  on  such  earnings  at  the  time  of 
the  injuries  for  his  reasonable  support  and 
maintenance.'' 

It  has  been  held  that  the  test  of  dependency 
was  not  whether  the  petitioner  by  reducing 
his  expenses  below  a  standard  suitable  to 
his  condition  in  life  could  secure  a  subsist- 
tnce  for  bis  family  without  the  contribu- 
tion of  the  workman,  but  whether  such 
contributions  were  needed  to  provide  the 
family  with  the  ordinary  necessaries  of  life 
(suitable  for  persons  in  their  class  and  posi- 
tion. Dazy  v.  Apponaug  Co.  30  R.  I.  81, 
89  Atl  360.  So  it  has  been  said  that  a  de- 
ptndt-nt  is  not  necessarily  one  to  >vhose  ac- 
tive livelihood  the  contributions  made  on  the 
employee  are  necessary;  the  test  being  wheth- 
er the  contributions  are  relied  on  by  the  de- 
pendent for  hie  or  her  means  of  living,  judg- 
ing this  by  the  class  and  position  in  life  of 
the  dependent.  Hotel  Bond  Co.'s  Appeal,  89 
Conn.  143,  93  Atl.  245. 

The  reported  case  decides  that  one  who 
has  sufficient  means  at  hand  for  supplying 
'resent  necessities,  judging  those  according  to 
ihe  class  and  position  in  life  of  the  alleged 
dependent,  is  not  within  the  act,  but  that 
the  mere  ability  to  earn  a  livelihood  will 
not  prevent  one  from  being  considered  a  de- 
pendent though  the  person  furnishing  the 
support  possesses  less  income  than  the  al- 
leged dependent. 


mean  dependents  in  fact  and  the  fact  that 
the  provision  is  followed  by  the  enumera- 
tion of  certain  relatives  was  held  not  to 
make  tjiem  prt^sumptivcly  dependent.  Miller 
V.  Public  Service  R.  Co.  84  N.  J.  L-  174,  85 
Atl.  1030. 

It  has  been  held  that  testimony  tending 
to  establish  that  an  employee  gave  his  wages 
to  his  father  and  that  such  wages  were  de- 
voted to  the  support  of  the  family  was  suffi- 
cient to  afford  a  legal  basis  for  a  finding 
that  the  family  were  actually  dependent. 
Harvey  v.  Erie*^R.  Co.  87  N.  J.  L.  444,  95 
Atl.  124. 

Under  a  provision  that  "dependents"  should 
mean  members  of  the  employee's  family  or 
next  of  kin  who  were  wholly  or  partially  de- 
pendent on  his  earnings  for  support  at  th? 
time  of  the  injury,  it  has  been  held  that 
a  half  brother  in  whose  family*  the  employee 
lived  and  who  was  partially  dependent  on 
him  for  support  was  not  entitled  to  an 
award  where  he  was  not  the  next  of  kin. 
In  re  Kelley's  Case,  222  Mass.  538,  111  N. 
E.   395. 

It  was  held  in  Murphy's  Case,  224  Mass, 
592,  113  X.  E.  283,  that  where  a  workman 
had  no  family  of  his  own  his  mother  was 
the  next  of  kin  who  was  entitled  to  compen- 
sation under  the  act,  if  she  was  dependent 
on  him  at  the  time  of  his  death.  The  fact 
that  the  mother  died  subsequently  was  held 
not  to  warrant  sending  the  case  back  for  an 
award  to  members  of  the  family  of  the  moth- 
er. The  court  said:  "The  act  provides  that 
in  case  the  employee  dies  of  his  injury,  com- 
pensation shall  be  awarded  to  those  persons 
who  were  in  fact  his  next  of  kin  or  members, 
of  his  family  at  the  time  of  the  injury  and 
who  in  fact  were  dependent  upon  him  for 
support  at  that  time.  It  does  not  authorize 
an  award  of  compensation  to  be  made,  for 
example,  to  per&ons  who  would  have  been 
his  next  of  kin  if  his  sole  next  of  kin  had 
been  dead,  and  who  were  not  in  fact  depend- 
ent upon  him  but  might  have  been  dependent 
upon  him  had  it  been  that  the  next  of  kin 
who  was  dependent  upon  him  had  died.  It 
follows  that  in  the  case  at  bar  no  order  in 
favor  of  any  one  else  could  be  made  now." 

Where  a  workmen's  compensation  act  pro- 
vides compensation  if  a  workman  leaves  any 
widow,  child,  parent,  grandparent,  or  other 
lineal  heir,  to  whose  support  he  contributed 
within  four  years  previous  to  the  time  of 
his  injury,  it  is  not  necessary  that  the  sur- 
viving parent  or  heir  shall  have  been  de- 
pendent on  the  deceased,  nor  is  it  necessary 
to   show  that   there ,  was  any  regularity   in 


Members  of  Family  Generally, 


•the  support  furnished.     Commonwealth  Edi- 

..  'son  Co.  V.  Industrial  Board,  277  111.  74,  115 

A  provision  in  a  workmen's  compensation       N.  E.  158. 

act  that  the  compensation  shall  be  distrib-  In  Walz  v.  Holbrook,  etc.  Corp.  170  App. 

uteJ  among   the   "actual   dependents"   of   a      Div.  6,  155  N.  Y.  S.  703,  it  appeared  that 

.deceased   workman  has  been  interpreted  to       a  workman  lived  with  his  family,  the  mem- 
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befs  of  which  were  his  father,  mother,  sister, 
and  a  yoir.i2:er  brother.  The  father  was  old 
and  earned  very  little;  the  sister  was  a  deli- 
cate school  girl;  the  brother  was  nineteen 
years  old  earning  about  nine  dollars  a 
week,  out  of  which  he  paid  five  dollars 
to  his  mother  for  his  board.  The  weekly 
wage  received  by  the  workman  in  question 
was  about  thirteen  dollars,  out  of  which 
he  paid  into  the  hands  of  his  mother  about 
ten  dollars  each  week  to  assist  in  maintain- 
ing the  family.  Under  the  circumstances 
it  was  held  that  his  contributions  were  in 
excess  of  the  cost  of  his  maintenance  and 
that  the  family  were  to  a  considerable  extent 
dependent  on  such  contributions  for  their 
maintenance   and   support. 

It  has  been  held  that  where  the  father's 
earnings  were  suflScient  to  cover  the  family 
expenses  when  the  amount  necessary  to  sup- 
port a  son  was  deducted,  no  compensation 
would  be  allowed  for  the  death  of  the  son 
although  he  contributed  to  the  family  fund, 
the  fundamental  principle  underlying  iUe 
law  being  compensation.  Mull  v.  City  Bakery 
(Mich.)  165  N.  W.  649. 

Wliere  it  appeared  that  a  workman's  fa- 
ther and  sister  worked  and  contributed  their 
earnings  to  the  general  family  support  and 
his  earnings  were  also  used  for  that  purpose, 
the  amount  contributed  by  him  exceeding 
the  cost  of  his  board,  lodging,  and  other  ex- 
penses, it  was  held  that  there  was  'a  legiti- 
mate inference  that  the  family  received  such 
substantial  support  as  to  justify  an  award 
of  compensation.  Conners  v.  Public  Service 
Electric  Co.  89  N.  J.  L.  99,  97  Atl.  792. 

In  Huard  v.  Clarke,  45  Quebec  Super.  Ct. 
397,  it  was  held  that  the  widow  of  a  deceased 
-workman  could  claim  the  entire  indemnity 
onlv  bv  showing  that  there  were  no  other 
persons  who  had  a  right  to  benefit  under  the 
laAV.  Compare  Croteau  v.  Victoriaville  Furn. 
■Co.  40  Quebec  Super.  Ct.  44;  Roberge  v. 
Jacobs  Asbestos  Min.  Co.  45  Quebec  Super. 
Ct.  304. 

Parent. 

Where  a  workman  and  his  wife  lived  with 
"his  parents,  giving  his  mother  each  week  no 
more  than  the  fair  equivalent  of  what  he 
and  his  wife  received,  and  the  mother's  hus- 
band was  earning  sufficient  to  support  her, 
it  was  held  that  the  mother  was  not  depend- 
•ent  on  her  son  for  any  part  of  her  support 
within  the  workmen's  compensation  law. 
Birmingham  v.  Westinghouse  Electric,  etc. 
Co.  167  N.  Y.  S.  520. 

Under  a  provision  in  a  workman's  compen- 
sation act  that  in  case  of  death  compensa- 
tion to  the  amount  of  fifty  per  centum  of 
the  wages  of  the  deceased  shall  be  paid  to 
the  widow  and  the  father  or  mother,  a  moth- 


er \^ho  is  an  actual  dependent  is  entitled  to 
the  award  although  the  son  leaves  no  widow. 
Blanz  V.  Erie  R.  Co.  84  N.  J.  L.  35,  85  Atl. 
1030,  afn^cd  85  N.  J.  L.  367,  91  Atl.  1070. 
See  to  the  same  effect  Quinlan  v.  Barber  Pav- 
ing Co.  84  N.  J.  L.  610,  87  Atl,  127 ;  McFar- 
land  V.  Central  R.  Co.  84  N.  J.  L.  435,  87 
Atl.  144;  Tischman  v.  Central  R.  Co.  84  N. 
J.  L.  527,  87  Atl.  144.  Under  the  same  pro- 
vision a  father  who  had  no  other  income  or 
means  of  support  has  been  held  to  be  an 
actual  dependent  of  the  son  and  entitled  to 
twenty-five  per  centum  of  his  wages,  although 
the  son  left  no  widow.  Reardon  v.  Phila- 
delphia, etc.  R.  Co.  85  N.  J.  L.  90,  88  All 
970. 

Where  it  appeared  that  a  minor  eighteen 
years  old  lived  with  his  mother,  who  had 
seven  small  children  and  whose  husband 
earned  only  eleven  dollars  a  week,  the  son 
contributing  five  dollars  each  week  to  the 
family  fund,  the  mother  was  held  to  be  an 
actual  dependent  of  the  son.  Krauss  v. 
Fritz,  87  X.  J.  L.  321,  93  Atl.  578. 

By  the  Minnesota  act  it  is  provided  as 
follows:  "Any  .  .  .  husband,  mother, 
father,  grandmother,  grandfather,  sisters 
and  brothers  who  were  wholly  supported  by 
the  deceased  workman  at  the  time  of  his 
death  and  for  a  reasonable  period  of  time 
immediately  prior  thereto  shall  be  considered 
his  actual  dependents."  In  State  v.  District 
Ct.  131  Minn.  27,  154  N.  W.  509,  it  was  heM 
that  a  widowed  mother,  without  means,  who 
was  supported  by  her  son,  partly  by  his 
wages  and  partly  by  the  yield  of  his  land, 
was  wholly  dependent  on  him  for  support, 
and  that  it  was  not  necessary  that  she  should 
be  supported  wholly  out  of  his  wages  to  be 
totally  dependent  within  the  meaning  of  the 
act. 

Under  a  statute  providing  that  parents 
who  were  wholly  supported  by  the  workman 
at  the  time  of  his  death  should  be  considered 
"actual  dependents"  and  that  if  they  derived 
part  of  their  support  from  the  wages  of  the 
workman  they  should  be  considered  partial 
dependents,  it  has  been  held  that  parents 
who  were  helpless  invalids  and  derived  their 
support  principally  from  a  son  who  contrib- 
uted about  fifty  dollars  a  month  to  their 
support  and  an  unmarried  daughter  wlto  paid 
four  dollars  per  week  for  her  board  were 
wholly  dependent  on  the  support  of  the  son 
within  the  meaning  of  the  act.  State  v.  Dis- 
trict Ct.  of  Hennepin  Co.  128  Minn.  338, 
151  N.  W.  123. 

In  Smith  v.  National  Sash,  etc.  Co.  96  Kan. 
816,  153  Pac.  633,  it  appeared  that  a  boy 
eighteen  years  old  turned  over  all  his  wages 
to  his  mother  and  received  from  her  money 
for  his  expenditures.  The  mother  was  sup- 
ported by  her  husband  but  ^^aa  an  invalid 
and  required  medical  and  surgical  attention. 
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the  expense  of  whicli  was  paid  in  part  out 
of  the  wages  of  the  son.  It  was  held  that 
the  mother  was  partly  dependent  on  her  son's 
earofings. 

A  mother  seventy-seven  years  old  unable 
to  work  on  account  of  illness  and  extreme 
old  age  has  been  held  to  be  a  dependent  of 
her  unmarried  son  although  he  had  not  actu- 
ally contributed  to  her  support  before  the 
date  of  the  accident.  Parson  v.  Murphy 
(Xeb.)   183  N.  W.  847. 

A  provision  in  a  workman's  compensation 
act  that  the  parent  of  a  minor  workman 
should  receive  a  fixed  amount  per  month 
after  his  death  until  the  time  at  which  he 
would  have  arrived  at  the  age  of  twenty-one 
years  has  been  interpreted  to  apply  only  to 
eases  of  nondependency  by  the  beneficiaries, 
so  that  where  the  parent  was  actually  depend- 
ent the  allowance  should  continue  as  long 
as  the  dependent  condition  continued.  Boyd 
T.  Pratt,  72  Wash.  306,  130  Pac.  371. 

Where  a  mother  lived  apart  from  her  son 
at  the  time  of  his  death,  and  did  not  depend 
on  him  for  support,  though  he  could  have 
been  compelled  under  a  statute  to  contribute 
to  her  support,  it  was  held  that  she  was  not 
**dependent"  on  him  within  a  workman's  com- 
pensation act,  if  no  order  had  been  entered 
at  the  time  of  his  death  requiring  him  to 
contribute  to  her  support.  Pinel  v.  Rapid  R. 
System,  184  Mich.  169,  150  N.  W.  897. 

Evidence  showing  that  an  employee's  moth- 
er had  no  property,  that  the  employee  and  his 
sister  took  care  of  her,  and  that  they  all 
kept  house  together,  the  expenses  being  paid 
from  his  wages,  has  been  held  to  be  sufficient 
to  show  that  the  mother  was  dependent  on 
her  son  for  support.  Stevenson  v.  Illinois 
Watch  Case  Co.  186  111.  App.  418. 

In  Dazy  v.  Apponaug  Co.  36  R.  I.  81,  89 
At  I.  160,  it  appeared  that  a  son  lived  at  home 
with  his  parents  and  that  all  three  of  them 
worked,  the  father  earning  about  $11.50  per 
week  and  the  mother  and  son  about  $8  per 
week  each;  that  the  parents  owned  consid- 
erable real  estate;  and  that  at  the  time  of 
the  son's  death  the  family  savings  were  from 
$10  to  $12  per  week.  Under  the  circum- 
stances it  was  held  that  the  parents  were 
not  dependent  on  the  son's  earnings  within 
the  act  and  could  not  recover. 

Where  a  workman's  compensation  act  pro- 
vides that  the  compensation  to  a  parent  shall 
be  fifteen  per  cent  if  the  amount  payable  to 
the  surviving  wife  and  children  of  a  deceased 
employee  shall  be  less  than  two  thirds  of  his 
earnings,  the  parents  arc  entitled  to  compen- 
sation although  the  deceased  leaves  no  wife 
or  children  surviving  him.  Friscia  v.  I>rake 
Bros.  Co.  167  App.  Div.  496,  153  N.  Y.  S. 
392. 

An  award  to  a  dependent  father  and  mother 
may  be  without  limitation  as  to  time  where 
the  workmen's  compensation  act  providing 
Ann.  Cas.  1918B. — 48. 


for  the  award  contains  no  limitation.  Walz 
V.  Holbrook  Cabot,  etc.  Corp.  170  App.  Div. 
6,  155  N.  Y.  S.  703. 

In  Tirre  v.  Bush  Terminal  Co.  172  App. 
Div.  386,  158  N.  Y.  S.  883,  it  was  held  that 
the  mere  fact  that  a  workman  had  sent  some 
money  to  his  mother  in  a  foreign  country  was 
not  sufficient  to  show  that  it  was  necessary 
for  her  support  or  that  it  was  sent  for  that 
purpose. 

It  has  been  held  that  a  parent  can  be  de- 
pendent on  the  support  of  a  minor  child  just 
as  much  as  on  the  support  of  an  adult  child. 
Friscia  v.  Drake  Bros.  Co.  167  App.  Div.  496, 
153  N.  Y.  S.  392. 

In  Wainwright  v.  Crichton,  117  L.  T.  J. 
(Eng.)  2,  it  appeared  that  a  father  suffered 
from  lumbago  as  the  result  of  an  old  wound. 
His  son  agreed  to  maintain  the  father,  who 
ceased  to  work.  Medical  evidence  was  offered 
as  to  the  father's  earning  capacity  after  the 
son's  death,  but  the  county  court  decided  that 
the  evidence  could  not  be  received  bv  reason 
of  the  decision  of  the  court  of  appeal  in 
the  case  of  Pryce  v.  Penrikyber  Nav.  Col- 
liery Co.  [1902]  1  K.  B.  221,  85  L.  T.  N.  S. 
(Eng.)  479,  cited  in  the  original  note.  On 
appeal,  however,  it  was  held  that  the  Pryce 
case  was  to  be  distinguished,  the  holding  in 
that  case  being  that  a  sum  of  money  received 
by  the  dependent  and  after  the  death  of  the 
workman  did  not  alter  the  dependency,  and 
the  evidence  directed  to  the  subsequent  earn- 
ing power  of  the  person  alleged  to  be  wholly 
dependent  was  held  to  be  admissible. 

In  Quebec  it  has  been  held  that  a  father 
was  not  entitled  to  compensation  under  the 
workman's  compensation  act  if  the  son  was 
not  his  sole  means  of  support.  Thompson  v. 
Kearney,  25  Quebec  K.  B.  220;  Laflamme  v. 
Levis  Ferry  Co.  47  Quebec  Super.  Ct.  291. 
See  also  Lamontagne  v.  Quebec  R.  Light,  etc. 
Co.  50  Can.  Sup.  Ct.  423,  affirming  23  Que- 
bec K.  B.  212,  but  referring  to  a  subsequent 
amendment  of  the  statute  changing  the  rule 
in  future  cases. 

W'here  the  evidence  to  prove  dependency 
showed  that  the  workman  had  sent  money 
on  two  occasions  to  his  parents,  but  they  had 
in  the  first  instance  assisted  him  by  advanc- 
ing money  for  his  passage  to  Canada,  it  was 
held  that  the  parents  had  failed  to  show 
that  they  had  any  reasonable  expectation  of 
benefit  from  the  son  if  he  had  lived.  Brown 
V.  British  Columbia  Electric  R.  Co.  15  Brit- 
ish Columbia  350. 

Where  a  workmen's  compensation  act  does 
not  specify  a  certain  class  of  persons  to  be 
considered  as  wholly  or  partially  dependent 
on  the  deceased  at  the  time  of  his  death, 
but  provides  that  the  dependency  shall  in 
all  other  cases  be  determined  in  accordance 
with  the  fact  as  the  fact  may  be  at  the  time 
of  the  death,  nonresident  parents  are  not 
conclusively  presumed  to  be  dependent,  and 


764 


CITE  THIS  VOL.  AHN.  CAS.  19XSB. 


in  the  absence  of  proof  to  that  effect  no  com* 
pensation  will  be  awarded.  Garcia  v.  In* 
dustrial  Ace.  Commission,  171  Cal.  57,  151 
Pac  741. 

Child. 

Generally. 

A  provision  in  a  workmen's  compensation 
act  that  a  child  under  eighteen  years  of  age 
shall  be  presumed  to  be  dependent  on  the 
parent  with  whom  he  is  living  at  the  time 
of  the  death  of  the  parent,  there  being  no 
surviving  dependent  parent,  has  been  con- 
strued to  mean  that  the  conclusive  presump- 
tion of  dependency  of  children  is  conditioned 
on  the  nonexistence  of  a  surviving  depend- 
ent parent.  In  re  McNicol,  215  Mass.  497, 
102  N.  £.  697,  L.R.A.1916A  306.  So  under 
the  same  act  it  has  been  held  that  a  child 
of  a  former  marriage  is  conclusively  pre- 
sumed to  be  wholly  dependent  on  the 
parent  because  in  her  case  there  is  no  sur- 
viving dependent  parent.  Coakley's  Case, 
206  Mass.  71,  Ann.  Cas.  1915A  867,  102  N.  E. 
030. 

A  daughter  who  received  practically  all  of 
her  father's  wages  has  been  held  to  be  whol- 
ly dependent  on  him  for  support  although 
according  to  her  own  testimony  she  might 
have  earned  enough  for  her  own  support,  had 
she  not  devoted  herself  to  the  care  of  her 
father.  In  re  Herrick,  217  Mass.  Ill,  104 
X.  E.  432.  See  also  Simms  ▼.  Lilleshall  Col- 
liery Co.  [1917]  W.  C.  &  Ins.  Rep.  218. 

In  Carter's  Case,  221  Mass.  105,  108  N.  E. 
911,  it  was  held  that  where  a  daughter  for 
three  years  before  her  father's  death  had 
no  income  except  money  allowed  her  by  her 
father  and  two  weeks'  pay  of  her  own  earn- 
ing, and  was  too  ill  to  continue  to  work,  she 
was  wholly  dependent  on  her  father  at  the 
time  of  his  death  within  the  workman's  com- 
pensation act,  and  that  the  fact  that  at  her 
father's  death  she  had  $100  saved  from  the 
money  given  her  by  her  father  should  not 
prevent  a  finding  of  total  dependence. 

An  act  providing  that  "  if  there  be  surviv- 
ing child  or  children  of  the  deceased  under 
the  age  of  eighteen  years,'  an  additional 
amount  shall  be  provided  for  such  child  or 
children  until  such  child  or  children  arrive  at 
the  age  of  eighteen  years,"  and  making  no 
reference  to  the  question  of  dependency  has 
been  held  to  create  a  presumption  that  chil- 
dren are  dependent  on  their  parent  up  to  the 
age  of  eighteen  years.  Matter  of  Bell,  163  N. 
X.  S.  733. 

In  Roberts  v.  Whaley,  192  Mich.  133,  158 
N.  W.  209,  it  was  held  that  a  daughter  of 
a  deceased  workman  who  went  to  live  in 
another  home  when  her  mother  was  taken  to 
an  insane  asylum,  at  which  home  she  was 


cared  for  and  supported  by  the  family  with 
which  she  lived,  her  father  not  contributmg 
anything  to  her  support,  was  not  a  ''depend- 
ent" on  the  father  at  the  time  of  his  death. 

In  Dobbie  v.  Egypt,  etc.  Steamship  Co. 
[1913]  Sc.  Ct.  Sess.  364,  [1913]  W.  C. 
&,  Ins.  Rep.  75,  50  Scott  L.  Rep.  222,  6  B.  W. 
C.  C.  348,  it  was  held  that  since  dependency 
is  always  a  question  of  fact,  children  who 
were  deserted  by  their  father  three  years 
before  his  death  and  received  no  support  from 
him  during  that  time  might  still  be  held  to 
be  partially  dependent  on  him  if  there  was  a 
reasonable  probability  that  had  he  lived  he 
would  in  the  future  have  contributed  to  their 
support 

In  Montgomery  v.  Blows  [1916]  1  K.  B. 
(Eng.)  899,  it  appear^  that  a  workman 
lived  with  his  daughter,  paying  13$,  a  week 
for  his  board  and  lodging,  bought  clothing 
for  her  children  and  always  mended  their 
boots.  The  daughter's  husband  was  earning 
an  average  of  21,  9«.  a  week  but  allowed 
his  wife  only  23«.  a  week  for  the  upkeep 
of  the  family,  to  which  she  added  the  profits 
of  her  father's  payment  for  his  board  and 
lodging.  It  was  held  that  the  daughter  was 
not  a  dependent  of  her  father  within  the 
meaning  of  the  Workman's  Compensation 
Act  of  1906  since  the  pecuniary  loss  arising 
from  the  death  of  her  father  fell  not  on  her, 
but  on  her  husband. 

Under  a  statutory  provision  which  gave 
compensation  to  members  of  the  workman's 
family,  limiting  the  members  of  the  family  to 
husband  and  wife  and  children  under  eigh- 
teen years,  a  married  son  twenty-six  years 
old  living  with  his  wife  and  children  has 
been  held  not  to  be  dependent  on  his  moth- 
er for  support  where  he  was  not  physically 
disabled  and  had  earned  as  mueh  as  $60  a 
month.  The  fact  that  the  mother  contrib- 
uted  to  the  support  of  the  son's  family 
while  he  was  out  of  employment  was  held 
not  to  bring  him  within  the  statute  as  a  de- 
pendent. Taylor  v.  SuUberger,  etc.  Co.  98 
Kan.  160,  167  Pac.  435. 

The  reported  case  holds  that  a  married 
daughter  who  had  received  no  contributions 
from  her  father  for  six  months  prior  to  his 
death,  during  which  time  she  had  been  sup- 
ported wholly  by  the  joint  efforts  of  her  hus- 
band and  herself,  was  not  dependent  on  her 
father  for  support 

iLLBGmifATE    CHILD. 

The  fact  of  dependency  within  the  meaning 
of  a  workmen's  compensation  act  may  be 
established  regardless  of  any  promise  on  the 
part  of  the  father  to  support  an  illegitimate 
child  where  the  statute  expressly  provides 
that  a  child  born  out  of  legal  wedlock  is  en- 
titled to  compensation  if  the  child  is  depend- 
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ent  on  the  earnings  of  tbe  father.  Lloyd  v. 
Powell  Duffryn  Steam  Coal  Co.  [1914]  A,  C. 
(Eng.)  733,  83  L.  J.  K.  B.  1054,  [1914] 
W.  C.  &  Ins.  Rep.  450,  111  L.  T.  N.  S.  338, 
58  Sol.  J.  514,  30  Times  L.  Rep.  456,  revers- 
ing decision  of  the  court  of  appeals  [1913] 
2  K.  B.   (Eng.)   130. 

It  has  been  held  that  if  the  statute  does 
not  specifically  provide  for  Illegitimate  chil- 
dren an  intent  to  exclude  them  will  be  im- 
plied. So,  under  a  provision  that  a  "  'child' 
shall  include  a  posthumous  child  and  a  child 
legally  adopted  prior  to  the  injury  of  the 
employee,"  illegitimate  children  are  not  in- 
cluded. Matter  of  Bell,  177  App.  Div.  123, 
163  N.  y.  S.  733.  The  "New  York  statute, 
however,  as  amended  in  1917,  declares  that 
the  word  "child"  shall  include  an  ''acknowl- 
edged illegitimate  child  dependent  upon  the 
deceased." 

Where  a  claim  was  made  by  a  girl  who 
alleged  that  she  was  an  illegitimate  child  of 
the  deceased  workman,  it  was  held  that  it  was 
the  duty  of  the  arbitrator  in  determining  the 
question  whether  the  claimant  was  a  depend- 
ent, to  decide  incidentally  her  relationship 
to  the  deceased.  Johnstone  v.  Spencer  [1908] 
Sc.  Ct.  Sess.  1015,  45  Scott.  L.  Rep.  802,  1 
B.  W.  C.  C.  302. 

Where  a  woman  lived  with  a  workman 
ostensibly  as  his  wife  for  a  number  of  years, 
it  was  held  that  the  children  although  ille- 
gitimate, having  been  born  out  of  legal  wed- 
lock, were  nevertheless  to  be  considered  as 
legitimate  under  the  workmen's  compensa- 
tion act,  where  the  evidence  of  either  the 
father  or  the  mother  proving  their  parentage 
vas  corroborated.  Smith  v.  0.  N.  R.  7  West 
W.  Rep.  596. 

A  mother  of  an  illegitimate  child  who  has 
obtained  an  order  of  filiation  against  the 
father  of  the  child  has  been  held  to  be  entitled 
to  compensation  on  behalf  of  the  child  on  the 
death  of  the  father  through  an  accident,  al- 
though the  father  managed  to  evade  payment 
of  the  amount  awarded  in  the  filiation  pro* 
ceedings  by  concealing  his  identity.  Bowhill 
Coal  Co.  V.  Neish,  2  B.  W.  C.  C.  (Eng.)  253, 
48  Scott.  L.  Rep.  250. 

In  Roberts  v,  Whaley,  192  Mich.  133,  158 
N.  W.  209,  it  appeared  that  the  wife  of  a 
workman  had  been  taken  to  an  insane  asylum 
nine  years  before  his  death.  During  the 
wife's  absence  he  and  his  housekeeper  lived 
together  as  husband  and  wife  and  two  chil- 
dren were  bom.  The  children  continued 
to  live  with  the  father  and  were  cared  for  and 
supported  by  him  and  considered  as  members 
of  his  family.  Under  the  circumstances  it 
was  held  that  the  children  were  entitled  to 
eompensatlon  as  actual  dependents  under  the 
<urt,  though  they  were  illegitimate.  The  court 
said:  "They  were  actually  cared  for  and  sup- 
ported by  the  deceased,  and  they  had  a  right 


to  expect  a  continuation  of  the  support  and 
care  had  he  lived.  This  brings  them  clearly 
within  the  statute,  and  establishes  as  a  mat- 
ter  of  fact  that  they  were  dependent,  and 
therefore  entitled  to  the  fund.  But  it  is  said 
they  are  illegitimate  children,  and  that  the 
law  will  not  encourage  the  immoral  and  un- 
lawful relation  of  the  parents  by  recognizing 
them.  The  children  are  in  no  wise  responsi- 
ble for  their  existence  or  status.  Thev  are 
here,  and  must  be  cared  for  and  supported. 
They  were  cared  for  and  supported  by  the 
deceased  up  to  the  time  of  his  death.  It  was 
his  legal  and  moral  duty  to  support  them, 
and  he  was  responding  to  that  duty  when 
death  overtook  him.  We  think  they  are 
clearly  within  the  class  entitled  to  the  fund, 
and  it  must  be  passed  to  them.' 
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Posthumous   Child. 

A  child  bom  after  the  death  of  its  father 
is  entitled  to  compensation,  where  the  stat- 
ute includes  children  in  being  and  those  io 
be  born.  Lloyd  v.  Powell  Duflfryn  Steam 
Coal  Co.  [1914]  A.  C.  (Eng.)  733,  [1914] 
W.  C.  &  Ins.  Rep.  450,  111  L.  T.  N.  S.  338, 
58  Sol.  J.  514,  30  Times  L.  Rep.  456,  83 
L.  J.  K.  B.  1054,  reversing  [1913]  2  K.  B. 
(Eng.)  130.  See  to  the  same  effect  Villar 
▼.  Gilbey  [1907]  A,  C.  (Eng.)  139,  7  Ann. 
Cas.  130. 

Adopted   Child.  ' 

Under  a  provision  in  the  compensation  act 
of  Minnesota  that  in  case  of  the  remarriage- 
of  a  widow  who  has  dependent  children,  the- 
unpaid  balance  of  compensation  which  would 
otherwise  become  due  her  shall  be  paid  to 
such  children,  a  child  adopted  by  the  widow- 
after  the  death  of  her  husband  is  not  entitled 
to  compensation.  State  v.  District  Ct.  134 
Minn.  131,  158  N.  W.  250,  wherein  the  court 
said:  "We  need  not  determine  what  children 
come  within  the  statutes  in  general,  for  we 
are  here  only  concerned  with  the  status  of 
petitioner,  though  it  may  be  remarked  that 
the  statute  includes  all  children  of  the  de^ 
ceased,  and  other  children  who  have  legal 
claims  to  his  support  and  the  right  to  inherit 
in  his  estate.  This  might  perhaps  include 
children  of  his  wife  by  a  former  husband,  or 
children  taken  into  the  family  and  formally- 
adopted  by  deceased  in  his  lifetime.  Bui 
we  are  of  opinion  that  a  child  having  no  sneb 
relationship  or  status  to  the  deceased  does 
not  come  within  the  statute  and  is  not  en- 
titled  to  the  allowance  there  provided  for. 
The  whole  purpose  of  the  compensation  act 
was  to  make  pecuniary  provision  for  those 
having  lawful  claims  upon  the  workman,  par« 
ticularly  his  widow  and  his  children.  Tbe 
petitioner  in   the  case  at  bar  was  not  the 
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child  of  the  deceased,  nor  of  his  widow.  She 
made  him  her  child  after  the  death  of  de- 
cedent, but  that  fact  cannot  bring  him  with- 
in the  statute.  The  statute  must  be  construed 
as  having  reference  and  application  to  con- 
ditions existing  at  the  time  of  the  death 
of  the  workman,  and  not  to  relationships 
created  by  the  widow  after  his  death.  And 
though  the  statute  might  be  construed  to 
include  children  of  the  widow  by  a  former 
marriage,  who  at  the  time  of  his  death  were 
living  with  and  dependent  upon  the  workman 
for  support,  it  cannot  well  be  construed  to 
include  children  coming  into  an  adopted  re- 
lationship to  the  widow  after  his  death." 

Where  a  compensation  act  providing  for 
an  award  to  children  includes  children  by 
"legal  adoption''  it  has  been  held  that  a 
child  which  is  taken  into  the  family  and 
treated  as  a  natural  offspring  under  an  agree- 
ment to  adopt  does  not  come  within  the  act 
if  the  agreement  to  adopt  is  not  performed. 
Ellis  v.  Nevius  Coal  Co.  100  Kan.  187,  163 
Pac.  654,  wherein  the  court  said:  "While 
the  expression  ipp:al  adoption'  has  become 
common,  it  is  really  tautological.  The  full 
meaning  would  be  expressed  by  the  single 
word  'adoption,'  because  taking  a  child  into 
a  family  and  treating  it  as  natural  offspring 
is  not  adoption.  If,  however,  some  legisla- 
tive purpose  must  be  found  for  qualifying 
the  word  'adoption^  by  the  word  'legal,'  it 
must  have  been  to  exclude  all  grafting  of 
children  upon  another  family  stock  otherwise 
than  by  adoption  proceedings  conforming  to 
the  law  governing  the  subject." 

Stepchild. 

The  word  "children"  under  a  statute  pro- 
viding for  compensation  to  children  who  are 
actual  dependents  of  a  workman  has  been 
held  to  include  stepchildren  where  the  evi- 
dence shows  that  the  stepfather  supported 
them.  Newark  Paving  Co.  v.  Klotz,  85  N.  J. 
L.  432,  01  Atl.  91,  affirmed  in  86  N.  J.  L. 
690,  92  Atl.  1086,  wherein  the  court  said: 
"It  is  urged  that  the  court  erred  in  allowing 
compensation,  as  in  case  of  four  children, 
when  two  of  the  four  were  only  stepchildren. 
The  evidence  shows  that  the  deceased  sup- 
ported the  stepchildren  and  bought  their 
clothes  and  shoes.  We  think  this  fact  justi- 
fied the  judge  in  allowing  for  them  as  actual 
dependents.  Mulhern  v.  McDavitt,  16  Gray 
(Mass.)  404.  The  amendment  of  1913 
(Pamph.  L.  p.  305)  removes  all  doubt  on 
this  point  for  cases  arising  since  its  passage, 
and  we  find  nothing  in  the  language  of  the 
Act  of  1911  to  prevent  us  from  adopting  the 
same  construction.  The  important  words 
are  'actual  dependents.'  The  word  'children' 
may  well  be  held  to  include  dependent  step- 
children." 


Gbanoghild. 

It  has  been  held  that  where  a  workman 
supported  a  child  of  his  deceased  daughter 
for  eight  years  during  which  time  the  fa- 
ther of  the  child  was  not  heard  from,  and  it 
was  not  known  whether  he  was  alive  or  dead, 
and  nothing  was  knowq  about  the  child's 
paternal  grandparents,  the  child  was  a  de- 
pendent of  the  workman  within  the  English 
Workmen's -Compensation  Act  of  1897.  Coop- 
er V.  Fife  Coal  Co.  [1907]  Sc.  Ct.  Sees.  564. 

Wife. 

Generally. 

It  has  been  held  that  notwithstanding  a 
provision  in  a  workmen's  compensation  act 
that  all  questions  of  dependency  shall  be 
determined  as  of  the  time  of  the  accident, 
a  woman  who  marries  a  workman  after  the 
injury  which  subsequently  causes  his  death, 
is  entitled  to  compensation,  as  her  right  to 
it  is  based  not  on  her  dependency  but  on  her 
wifehood.  It  is  not  the  dependent  wife  bnt 
the  "surviving  wife"  who  is  entitled  to  the 
reward.  Crockett  v.  International  R.  Co.  176 
App.  Div.  45,  162  N.  Y.  S.  357,  wherein  the 
court  said :  "One  of*  the  fundamental  rules 
in  the  construction  of  a  statute  is  to  con- 
sider the  effects  or  consequences  of  the  inter- 
pretation placed  on  such  statute.  The  rea- 
soning which  would  exclude  this  wife  from 
the  benefits  of  this  statute  simply  because 
she  was  not  a  wife  until  after  her  husband 
received  the  injury  which  eventually  caused 
his  death  would  likewise  in  some  cases  ex- 
clude children  from  the  benefits  of  the  stat- 
ute. A  child  under  the  statute  includes  a 
posthumous  child.  Section  3,  snbd.  11.  But 
suppose  a  man  married  before  an  injury, 
lives  a  year  or  longer  after  such  injury,  and 
then  dies  in  consequence  thereof,  and  in  the 
meantime  a  child  or  children  be  born  to  him 
before  his  death,  such  child  or  children  would 
have  to  be  excluded  from  the  benefits  of  this 
statute  if  the  widow  in  this  case  is  to  be 
excluded  therefrom.  It  is  unthinkable  that 
the  legislature  intended  such  a  result." 

But  under  a  similar  provision  in  Wiscontin 
it  has  been  held  that  the  compensation  was 
properly  awarded  to  the  surviving  father  to 
the  exclusion  of  the  alleged  widow  and  of  the 
employee's  minor  son  where  at  the  time  of 
the  aocident  the  employee  was  not  married. 
Kuetbach  v.  Industrial  Commission  (Wis.) 
165  N.  W.  302. 

It  has  been  held  that  the  widow  of  a  de- 
ceased employee  was  entitled  to  recover  al- 
though at  the  time  of  his  death  he  was  not 
supporting  her,  where  the  act  provided  for 
compensation  if  the  employee  left  any  widow, 
child  or  children  whom  He  was  under  legal 
obligation  to  support,  the  basis  of  recovery 
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being  not  the  dependency  of  the  beneficiaries, 
but  the  obligation  of  the  deceased  to  support. 
Goelitz  Co.  V.  Industrial  Board,  278  III.  164, 
lid  N.  £.  855. 

Where  according  to  the  evidence  a  wife 
was  living  with  her  husband,  and  had  no 
other  means  of  support  than  the  money  he 
gave  her,  it  was  presumed  that  at  the  time 
of  his  death  she  was  as  a  matter  of  law  to* 
tally  dependent  on  him  for  support.  Muncie 
Foundry,  etc.  Co.  v.  Coffee  (Ind.)  117  N.  E. 
524. 

In  Hall  V.  Industrial  Commission,  165  Wis. 
364,  162  N.  W.  312,  L.R.A.1917D  829,  it  ap- 
peared  that  the  claimant  procured  a  divorce 
from  her  husband  in  Illinois  where  the  law 
forbade  a  remarriage  within  one  year.  With* 
in  that  period  she  went  to  Indiana  and  there 
married  which  marriage  was  not  recognised 
in  the  state  of  Wisconsin.  Shortly  thereafter 
the  claimant  settled  in  Wisconsin  with  her 
alleged  husband  where  the  latter  was  killed 
by  an  accident  arising  out  of  his  employment. 
Under  the  circumstances  it  was  held  that  the 
claimant  was  not  entitled  to  compensation  as 
a  dependent  wife  living  with  her  husband  at 
the  time  of  his  death  since  the  marriage  was 
in  fact  invalid. 

In  Armstrong  v.  Industrial  Commission, 
161  Wis.  530,  154  N.  W.  844,  there  was  in- 
volved an  act  providing  as  follows:  "No 
person  shall  be  considered  a  dependent  unless 
a  member  of  the  family  of  the  deceased  em- 
ployee, or  one  who  bears  to  him  the  relation 
of  husband  or  widow,  or  lineal  descendant, 
or  ancestor,  or  brother,  or  sister."  The  plain- 
tiflf  who  was  living  with  a  workman  as  his 
wife  was  held  not  to  be  a  member  of  the 
family  within  the  act  where  he  was  incom- 
petent to  contract  the  marriage  because  he 
had  a  former  wife  from  whom  he  had  not 
been  divorced  for  one  year;  and  it  was  held 
to  be  immaterial  that  the  plaintiff  was  de- 
pendent on  him  for  her  support,  since  under 
the  statute  she  could  not  be  considered  a 
member  of  his  family. 

Where  there  is  no  presumption  of  depend- 
ency the  question  of  the  dependency  becomes 
one  of  fact,  and  if  the  evidence  shows  that 
the  wife  was  not  actually  dependent  on  her 
husband  at  the  time  of  his  death  her  claim 
for  compensation  cannot  be  maintained. 
Sweet  V.  Sherwood  Ice  Co.  (R.  I.)  100  Atl. 
336. 

Under  the  Illinois  act  which  provides  that 
if  an  employee  leaves  any  widow,  child  or 
children  whom  he  was  under  legal  obligation 
to  support  at  the  time  of  his  injury,  they 
shall  be  entitled  to  compensation,  it  is  not 
required  that  there  shall  be  proof  of  depend- 
ency by  a  surviving  wife.  The  duty  to  sup- 
port is  imposed  by  law  on  the  husband  and 
this  duty  does  not  depend  on  the  adequacy 
of  the  wife's  means  but  on  the  marriage  rela- 


tion.    American   Milling   Co.   v.   Industrial 
Board,  279  111.  560,  117  N.  E.  147. 

In  Smitk  v.  Cope  [1913]  W.  C.  &  Ins.  Rep. 
(Eng.)  460,  6  B.^  W.  C.  C.  669,  it  appeared 
that  a  wife  was  living  with  her  husband 
at  the  time  of  his  death.  The  husband  earned 
but  a  few  shillings  a  lyeek,  while  immediate- 
ly before  his  death  the  wife  had  been  earn- 
ing 14s.  a  week  for  cooking  besides  earn- 
ing a  few  shillings  for  sewing.  But  shortly 
before  her  husband's  death  the  wife  had  in- 
jured her  hand  since  which  time  she  had 
been  unable  to  earn  anything.  A  ruling  by 
the  county  judge  that  the  wife  was  in  no 
degree  dependmt  on  her  husband  during  the 
last  year  or  two  of  his  life  was  held  to  be 
erroneous. 


Wife  Absent  fbom  Husband. 

Under  an  act  providing  that  a  husband  and 
wife  are  presumed  to  be  solely  dependent  on 
each  other  for  support  at  the  death  of  either 
if  they  live  together,  a  "living  together"  has 
been  held  to  contemplate  only  the  subsistence 
of  the  marital  relation,  and  the  spouses  may 
be  living  together  though  there  is  a  physical 
separation.  The  question  does  not  turn  on 
time  or  distance,  but  on  the  nature  of  the 
separation  and  the  intention  of  the  parties. 
Northwestern  Iron  Co.  v.  Industrial  Commis- 
sion, 154  Wis.  97,  Ann.  Cas.  1915B  877,  142 
N.  W.  271,  L.R.A.1916A  366. 

In  the  case  of  In  re  Gorski,  226  Mass.  456, 
116  X.  E.  811,  it  appeared  that  a  workman  left 
his  wife  in  Poland  on  a  farm.  He  never  sent 
any  money  home  but  a  minor  son  who  was 
with  his  father  gave  him  some  money  to 
send  to  his  mother  on  two  different  occa- 
sions. When  her  husband  left,  the  wife  con- 
tinued to  live  on  the  farm  and  hired  a  man 
to  do  the  work.  It  was  also  shown  that  the 
deceased  stated  that  he  ''intended  to  have  her 
come  over  later  on."  A  finding  that  the  wife 
was  living  with  the  husband  at  the  time  of 
his  death  and  entitled  to  compensation  under 
the  act  was  set  aside. 

Where  the  wife  and  child  of  a  worl^man 
were  both  living  apart  from  him  at  the  time 
of  his  death,  it  was  held  that  neither  of  them 
were  conclusively  presumed  to  have  been 
wholly  dependent  on  him  for  support ;  so  that 
a  finding  that  the  wife  was  not  dependent 
on  the  deceased  for  support  but  that  the 
child  was  partially  so  dependent  would  not  be 
disturbed.  In  re  Bentley,  217  Mass.  79,  104 
N.  E.  432. 

A  provision  for  compensation  to  actual  de- 
pendents has  been  held  not  to  include  the 
deserted  wife  of  a  workman  who  at  the  time 
of  his  death  had  been  away  from  his  wife  for 
six  years,  during  which  time  she  supported 
herself  and  had  no  knowledge  of  his  where- 
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•abouts  until  she  read  of  his  death.  Batista 
<v.  West  Jersey,  etc.  R.  Co.  (N.  J.)  88  Atl. 
•954. 

Where  a  workmen's  compensation  act  pro- 
'vides  that  "  'dependents'  shall  mean  members 
•of  the  employee's  family  or  next  of  kin  who 
-were  wholly  or  partly  dependent  upon  the 
•earnings  of  the  employee  for  support  at  the 
iiime  of  the  injury,"  a  wife  living  apart  from 
Iher  husband  at  the  time  of  the  injury  may 
properly  be  included  as  a  member  of  his 
family  within  the  meaning  of  the  provision. 
Newman's  Case,  222  Mass.  563,  111  N.  £. 
359,  L.R.A.1916C  1145. 

It  has  been  held  that  the  presumption  of 
dependency  ot  a  wife  and  child  is  not  rebutted 
by  evidence  showing  that  the  employee  did 
not  work  steadily  and  was  given  to  dissipa- 
tion where  there  was  also  evidence  that  when 
he  did  work  he  contributed  a  substantial 
part  of  his  earnings  toward  the  support  of 
his  wife  and  daughter,  and  that  he  and  his 
wife  were  not  living  in  a  state  of  legal  separa- 
tion. Taylor  v.  Seabrook,  87  N.  J.  L.  407, 
i)4  Atl.  399. 

A  wife  who  does  not  live  with  her  husband 
at  the  time  of  his  death  and  who  has  been 
granted  a  divorce  for  non support,  although 
no  final  decree  has  been  entered,  is  not  pre- 
sumed to  be  dependent  under  an  act  provid- 
ing that  the  wife  of  an  Employee  shall  be 
conclusively  presumed  to  be  wholly  depend- 
ent for  support  on  him.  Sweet  v.  Sherwood 
Ice  Co.  (R.  I.)  100  Atl.  316. 

In  the  case  of  In  re  Nelson,  217  Mass.  467, 
105  N.  £.  357,  it  appeared  that  a  husband 
and  wife  were  voluntarily  living  apart,  and 
«ach   was   earning   a   living.     One   lived    in 
Boston  and  the  other  in  Nova  Scotia.    There 
was  never  any  talk  of  legal  separation  or  di- 
vorce  between   them.     There  was   no  corre- 
spondence between  them,  and  the  husband  sent 
the  wife  no  money.    It  was  held  that  the  wife 
was  not  dependent  on  her  husband's  support 
within  a  statute  which  provided  that  if  hus- 
band and  wife  were  living  together  at  the 
time  of  his  death  she  should  be  conclusively 
presumed  to  be  wholly  dependent  on   him. 
The  court  said:     "But  words  which  signify 
living  together  do  not  aptly  describe  such  a 
situation.     These  words  are  used  in  antithe- 
sis to  living  apart.  ^  They  exclude  a  condition 
where  there  is  neither  a  home  nor  an  actual 
dwelling  together,  and  where  the  suspension 
of  this  relation  is  something  more  than  a 
mere  temporary  incident  of  a  changing  family 
tiabitation.    It  seems  plain  that  upon  the  facts 
•disclosed  on  this  record  the  deceased  employee 
«annot  be   described  rightly  as   'a  husband 
with  whom   she'    (th^  wife)    was  living  *at 
the  time  of  his  death*  in  the  sense  in  which 
these  words  are  used  in  the  workmen's  com- 
pensation act.     We  are  constrained  not  to 
follow  Northwestern  Iron  Co.  v.  Industrial 


Commission,  164  Wis.  97,  so  far  as  its  rea* 
soning  is  inconsistent  with  this  eonclusion." 
In  Fierro's  Case,  223  Mass.  378,  111  N.  £. 
967,  it  appeared  that  a  workman  was  a  na- 
tive of  Italy  and  had  been  in  the  United 
States  about  eight  years.  The  wife  lived  in 
Italy  but  received  money  from  the  husband 
at  different  times  amounting  in  all  to  $161, 
but  there  was  no  evidence  to  show  that  he 
had  contributed  anything  else  to  her  sup- 
port during  the  eight  years  preceding  his 
death.  The  facts  were  held  to  be  insufficient 
to  support  a  finding  by  the  board  that  the 
wife  was  totally  dependent  on  her  husband 
within  the  meaning  of  an  act  which  pro- 
vided compensation  for  a  wife  who  lived  with 
her  husband  at  the  time  of  his  death  unless 
the  living  apart  was  due  to  a  justifiable  cause, 
or  because  the  husband  had  deserted  her. 

A  wife  who  became  insane  and  had  been  in 
an  insane  asylum  nine  years  before  the  death 
of  her  husband,  during  which  time  she  was 
supported  by  the  state,  the  husband  having 
contributed  nothing  to  such  support,  has  been 
held  not  to  be  dependent  on  him  for  support 
at  the  time  of  his  death.  The  fact  that  the 
wife  did  not  voluntarily  s^arate  from  her 
husband  was  held  to  be  immaterial  since  the 
object  of  the  statute  was  to  provide  for 
those  only  who  depended  on  the  wages  of  the 
workman  at  the  time  of  his  death.  Roberts 
V.  Whaley,  192  Mich.  133,  168  N.  W.  209. 

It  has  been  held  that  where  a  wonoan  had 
been  living  apart  from  her  husband  for 
fourteen  years  and  was  supported  by  her  il- 
legitimate son,  not  being  wholly  or  in  part 
dependent  on  the  earnings  of  her  husband, 
^e  was  not  entitled  to  compensation  under 
the  act  in  case  of  his  death  by  accident. 
Turners  v.  Whitefield,  Sc.  Ct.  Sess.  6  F.  822, 
41  Scott.  L.  Rep.  631. 

It  has  been  held  that  a  provision  that  a 
wife  who  lives  apart  from  her  husband  for  a 
justifiable  cause  shall  be  presumed  to  be  de- 
pendent on  her  husband's  earnings,  does  not 
apply  to  a  woman  who  obtains  a  decree  of 
divorce,  with  a  weekly  allowance,  three  years 
before  the  death  of  the  husband.  In  re  Gal- 
lagher, 219  Mass    140,  106  N.  E.  558. 

To  constitute  a  "living  apart  for  a  justifia- 
ble cause"  so  as  to  entitle  a  wife  to  compensa- 
tion as  a  total  dependent  on  the  husband's 
earnings,  it  has  been  held  that  the  cause 
need  not  be  such  as  to  entitle  her  to  a  divorce, 
but  may  be  a  misconduct  of  a  lesser  degree. 
If  she  lives  apart  from  him  with  his  consent 
the  law  imposes  on  the  husband  the  obliga- 
tion to  support  her.  So  the  law  imposes  the 
obligation  of  support  where  the  separation 
is  caused  by  the  husband's  ill  treatment  of 
the  wife.  Newman's  Case,  222  Mass.  563, 
111  N.  E.  359,  L.R.A.1916C  1146. 

Under   a  statute  giving  compensation  to 
a  wife  living  with  the  employee  at  the  time 
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of  the  injury,  it  has  been  held  that  a  wile 
was  entitled  to  an  award  where  the  eTidenee 
showed  that  she  was  compelled  to  live  apart 
from  the  deceased  and  that  she  was  partially 
supported  by  him  during  the  separation,  and 
a  state  of  dependency  was  not  conclusively 
n^atived  by  the  faet  that  the  wife  furnished 
the  substantial  means  of  her  support  and 
that  the  support  furnished  by  the  husband 
was  irregular  both  as  to  intervals  and 
amount.  In  re  Carroll  (Ind.)  116  N.  E. 
844. 

In  Veber's  Case,  224  Mass.  86,  112  N.  E. 
485,  it  appeared  that  a  husband  and  his  wife 
lived  together  occasionally  only  and  for  short 
periods  of  time,  at  different  places  where  he 
was  employed  as  a  common  laborer.  Their 
living  apart  was  due  to  the  husband's  inabil- 
ity to  secure  remunerative  employment  and 
not  to  his  wilful  negleot.  There  was  evi- 
dence that  the  husband  paid  doctors'  and 
grocers'  bills  and  gave  money  to  the  wife.  A 
few  months  before  her  husband's  death  the 
wife  obtained  employment.  Under  the  cir- 
cumstances it  was  held  that  a  finding  by  the 
board  that  the  wife  was  living  apart  from 
her  husband  for  justifiable  cause  was  er- 
roneous, as  the  board  should  have  determined 
as  a  fact  whether  she  was  dependent  on  her 
husband  at  the  time  of  his  death  in  con- 
formity with  the  provision  of  the  act. 

In  a  case  wherein  it  appeared  that  several 
years  before  the  death  of  the  husband  he  and 
hia  wife  separated  by  mutual  consent  and 
there  was  no  evidence  tliat  the  husband  ill 
treated  his  wife  or  that  there  was  any  reason 
for  their  agreeing  to  live  apart  except  that 
he  was  not  supporting  her  as  she  needed  to 
be  supported,  as  he  was  earning  $11  a  week 
only,  it  was  held  that  this  did  not  consti- 
tute a  living  apart  for  a  justifiable  cause 
within  the  meaning  of  the  act  so  as  to  en- 
title her  to  compensation.  Newman's  Case, 
222  Mass.  663,  111  N.  E.  359,  L.R.A.1916C 
1145. 

In  Finn  v.  Detroit,  etc.  R.  Co.  190  Misc. 
112,  155  N.  W.  721,  it  appeared  that  the 
claimant  abandoned  the  home  of  her  hus- 
band of  her  own  volition  and  resumed  her 
former  occupation  of  school  teacher  'in  an- 
other state.  The  evidence  tended  to  show 
that  she  severed  her  marital  relations  for  an 
indefinite  period  of  time.  It  was  held  that 
she  was  not  a  "dependent."  Touching  the 
rule  governing  the  presumption  of  dependency 
in  the  case  of  husband  and  wife  the  court 
said:  "Dependency  in  whole  or  in  part  is 
primarily  and  as  a  rule  a  question  of  fact 
to  be  determined  as  evidence  may  disclose, 
with  the  exception  of  an  absolute  presump^ 
tion  of  dependency  (irrespective  of  the  facts) 
in  case  of  husband  and  wife  or  minor  chil- 
dren under  specified  conditions.  No  distinct 
tion  is  made  between  husband  and  wife  in 
that  particular.     If  a  wife  living  with  her 


husband  is  fatally  injured  in  an  employment 
coming  under  the  act,  the  husband  living 
with  her  at  Qie  time  of  her  death  is  likewise 
conclusively  presumed  to  be  wholly  depend- 
ent for  support  upon  her,  irrespective  of  what 
the  real  facts  are.  If  the  parties  in  this 
case  were  reversed,  and  it  was  the  husband 
demanding  in  his  favor  conclusive  presump- 
tion that  he  was  wholly  dependent  upon  his 
wife  because  living  with  her  at  the  time  of 
her  death,  he  would  be  equally  entitled  to 
it  under  the  statute,  but  that  he  was  living 
with  her  must  be  established  before  the  pre- 
sumption can  be  invoked." 

Where  a  wife  voluntarily  left  her  husband 
several  years  before  his  death  taking  with 
her  their  daughter,  and  the  workman  did  not 
contribute  to  the  support  of  either,  it  was 
held  that  there  was  evidence  sufficient  to  sup- 
port a  finding  of  the  county  court  judge 
that  neither  the  wife  nor  the  daughter  was 
dependent  on  the  workman  at  the  time  of  his 
death.  Polled  v.  Great  Northern  R.  Co.  5 
B.  W.  C.  C.  (Eng.)  620,  [1912]  W.  C.  Rep. 
379. 

Brother  or  Sister, 

Evidence  that  a  Workman  left  'n)rothers 
and  sisters  under  the  age  of  fourteen  years." 
has-been  held  to  afford  a  fair  inference  that 
several  of  them  Were  of  tender  age  and  that 
such  children  would  not  at  the  expiration 
of  three  years  have  reached  the  age  of  six- 
teen years,  the  age  fixed  by  the  statute  when 
payment  on  account  of  children  should  cease. 
State  V.  Dist.  Ct.   (Minn.)   163  N.  W.  509. 

It  has  been  held  that  a  finding  that  a  sister 
of  an  employee  was  wholly  dependent  on  her 
for  support  would  not  be  disturbed  merely 
because  the  dependent  had  a  life  interest  in 
a  house  estimated  to  be  worth  about  two 
thousand  dollars.  Buckley's  Case,  218  Mass. 
354,  Ann.  Cas.  1916B  474,  105  N.  E.  979. 

In  Kenney's  Case,  222  Mass.  401,  111  N.  E. 
47,  it  appeared  that  the  claimant  who  was 
a  sister  of  a  workman  was  induced  by  him 
to  remain  at  home  and  keep  house,  he  promis- 
ing to  support  her.  Another  sister  paid 
fifteen  dollars  a  month  for  her  board.  The 
brother  furnished  all  other  money  needed  to 
support  the  household,  giving  to  the  claim- 
ant every  month  twenty  dollars  and  every 
week  three  dollars  as  rental  received  from  a 
house  owned  by  the  three  children  in  common. 
The  claimant  had  six  hundred  dollars  in  the 
bank  at  the  time  of  her  brother's  death. 
Under  the  circumstances  it  was  held  that 
while  a  finding  that  the  claimant  was  a  "de- 
pendent" was  warranted  by  the  facts,  she 
was  not  "wholly  dependent"  on  the  employee's 
earnings  at  the  time  of  the  injury  within  the 
meaning  of  the  act.  The  case  was  distin- 
guished from  the  Buckley  case,  supra,  in  that 
the  real  estate  was  of  considerable  value,  un- 
incumbered and  productive. 
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In  the  case  ol  In  re  Lanman,  (Ind«)  117 
N.  £.  671,  it  appeared  that  a  workman  had 
supported  his  sister  for  a  nu^iber  of  years 
under  an  agreement  by  which  she  kept  house 
for  him  doing  no  other  work.  Though  she 
was  a  competent  stenographer,  her  health 
was  poor  and  she  could  not  perform  the  work 
of  a  stenographer.  This  arrangement  was 
held  to  have  created  a  relationship  of  total 
dependency  as  a  basis  for  compensation, 
the  brother  being  under  a  moral  if  not  under 
a  legal  obligation  to  support  his  sister. 

It  has  been  held  that  a  sister  of  a  deceased 
employee  who  left  a  minor  daughter,  would 
not  be  considered  as  his  next  of  kin,  unless 
she  was  a  member  of  his  family  and  partly 
dependent  on  his  earnings  for  support  at  the 
time  of  his  death.  In  re  Murphy  (Mass.)  117 
N.  £.  704.  In  that  case  it  appeared  that 
the  sister,  her  minor  son  and  the  employee 
lived  together  in  a  house  formerly  owned  by 
the  mother.  The  evidence  tended  to  show 
that  she  had  the  exclusive  management  of  the 
household  affairs.  It  was  held  that  she  could 
not  be  considered  as  a  member  of  the  family 
of  the  deceased.  The  fact  that  nothing  was 
said  about  board  and  that  the  deceased  had 
purchased  some  incidental  household  furnish- 
ings and  supplies  and  cultivated  the  garden 
was  held  not  to  make  him  the  head  of  the 
family  of  which  his  sister  and  his  nephew 
could  be  deemed  members. 

It  has  been  held  that  a  sister  was  entitled 
to  compensation  for  the  death  of  her  brother 
where  the  money  contributed  by  him  was 
for  the  general  support  of  the  family,  ^ut 
was  spent  in  part  for  her  support.  Walz 
V.  Holbrook,  etc.  Corp.  170  App.  Div.  6,  155 
N.  Y.  S.  703. 

Where  a  brother  took  his  sister,  a  work- 
ing girl,  to  their  uncle's  home  and  agreed  to 
pay  for  her  board  before  and  after  the  birth 
of  her  child,  the  brother  having  shown  a 
general  disposition  to  aid,  it  was  held  that 
the  sister  was  partially  dependent  on  the 
brother  for  support  within  the  workmen's 
compensation  act,  although  the  uncle  was  not 
fully  compensated  for  the  board  and  the  care 
furnished  to  her.  Jackson  v.  Industrial  Com* 
mission,  164  Wis.  94,  159  N.  W.  661. 

Under  an  act  providing  for  compensation 
to  actual  dependents,  a  sister  with  whom  a 
workman  lived  and  to  whom  he  paid  five  dol- 
lars each  week  for  board  and  lodging,  al- 
though he  never  remained  at  the  house  more 
than  thirty-six  hours  a  week,  was  held  to 
be  an  actual  dependent  and  partially  sup- 
ported by  her  brother's  contributions  since 
the  payments  were  materially  greater  than 
the  mere  value  of  the  board  and  lodging. 
Hammill  v.  Pennsylvania  H.  Co.,  87  N.  J.  L. 
388,  94  Atl.  313. 

Under  an  act  providing  that  the  compensa- 
tion  under   a   workmen's   compensation   act 


shall  be  distributed  according  to  the  law  pro- 
viding for  the  distribution  of  other  property 
of  a  deceased,  the  words  "legal  beneficiaries" 
have  been  held  not  to  apply  to  brothers  and 
sisters,  the  statute  expressly  providing  that 
the  action  shall  be  for  the  sole  and  exclu- 
sive benefit  of  the  surviymg  husband,  wife, 
children  and  parents  of  the  person  whose 
death  shall  have  been  caused.  Vau^ian  v. 
Southwestern  Surety  Co.  (Tex.)  195  S.  W. 
261.  See  to  the  same  effect  Southern  Surety 
Co.  V.  Moore,  (Tex.)  196  S.  W.  187.  Neither 
vill  a  brother  and  grandmother  be  allowed 
to  recover  under  this  provision  as  legal  bene- 
ficiaries. (;k>le  V.  Mallory  Steamship  O. 
(Tex.)   197  S.  W.  326. 

So  where  the  act  makes  no  provision  for 
adult  brothers  and  sisters,  such  brothers 
and  sisters  are  not  entitled  to  compensation. 
Shanahan  v.  Monarch  Engineering  Co.  219 
N.  Y.  469, 114  N.  E.  795. 

Where  an  employee  who  was  of  age  turned 
over  all  his  wages  to  his  father,  and  the 
sister  of  the  deceased  was  substantially 
benefited  by  the  contribution,  an  award  of 
compensation  to  her  regardless  of  whether 
she  was  a  minor  or  an  adult  has  been  held 
to  be  justifiable  since  she  was  an  actual  de- 
pendent. Conners  v.  Public  Service  Electric 
Co.  89  N.  J.  L.  99,  97  Atl.  792. 

A  clause  in  the  Ueu}  Jersey  Act  of  1913 
providing  for  the  distribution  of  compensa- 
tion to  "orphans  and  other  children"  has 
been  held  to  apply  only  |bo  children  of  a  de- 
ceased workman  and  not  to  his  brothers  and 
sisters.  Conners  v.  Publie  Service  Electric 
Co.  89  N.  J.  L.  99,  97  Atl.  792. 

Partial  Dependency. 

Where  a  compensation  act  provides  for 
compensation  to  "actual  dependents"  of  a 
workman,  the  fact  that  the  workman's  fam- 
ily is  not  entirely  dependent  on  him  does 
not  preclude  compensation.  Muzik  v.  Erie 
R.  Co.  85  N.  J.  L.  129,  89  Atl.  248,  jttdg- 
merit  affirmed  86  N.  J.  L.  696,  92  Atl.  1087: 
Jackson  v.  Erie  R.  (}o.,  86  N.  J.  L.  550,  91 
Atl.  1036.  And  see  also  Havey  v.  Erie  R. 
Co.  87.  N.  J.  L.  444,  96  Atl.  124. 

It  has  been  held  thaX  in  determining  the 
compensation  to  be  awarded  to  a  partial  de- 
pendent, the  amount  contributed  to  the  de- 
pendent through  the  entire  period  during 
which  contributions  were  made  might  be 
considered.  In  re  Carroll,  (Ind.)  116  N.  £• 
844. 

Where  a  sister  was  induced  by  her  brother 
to  remain  at  home  and  keep  house,  he  t^ 
furnish  the  support  for  th«  household,  it  was 
held  that  this  arrangement  made  her  a  de- 
pendent as  a  basis  for  compensation.  Kenney'a 
Case,  222  Mass.  401,  111  N.  E.  47,  wherein  it 
was  said  that  in  view  of  the  fact  that  she 
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had  flix  hundred  dollars  in  the  bank  and  was 
the  owner  of  a  third  interest  in  a  property 
of  considerable  value  at  the  time  of  her 
brother's  decease  she  was  only  "partially 
dependent." 

Where  a  father  earns  $15  per  week  and  his 
son  earns  $12.75  per  week  both  sums  going 
toward  the  support  of  the  family,  the  father 
is  only  partially  dependent  on  the  contribu- 
tions made  by  the  son.  Bloomington-Bed- 
ford  Stone  Co.  ▼.  Phillips  (Ind.)  116  N.  £. 
850. 

Under  a  statute  providing  that  a  child 
shall  be  considered  a  partial  dependent  of  a 
workman  if  he  derives  part  of  his  support 
from  his  wages,  a  daughter  thirty  years  of 
age  whose  husband  is  dead,  and  who  derives 
part  of  her  support  from  her  father,  has  been 
held  to  be  a  partial  dependent  within  the 
statute,  and  entitled  to  compensation.  State 
V.  District  Ct.  134  Minn.  131,  158  N.  W.  7d8. 

In  accordance  with  the  rule  that  depend- 
ency must  b^  determined  by  the  facts  in  each 
case,  it  has  been  held  that  partial  dependency 
may  exist,  though  the  contributions  have 
been  made  at  irregular  intervals  and  in  ir- 
regular amounts  and  though  the  dependent 
may  have  other  means  of  support.  Hotel 
Bond  Go's  Appeal,  89  Conn.  143,  93  Atl.  245. 

In  Ford  v.  Oakdale  Colliery  Co.  [1915] 
W.  C.  &  Ins.  Rep.  (Eng.)  46,  the  evidence 
showed  that  the  deceased  son  paid  his  mother 
10«.  a  week,  and  her  two  daughters  who 
lived  with  her  each  paid  her  6«.  a  week, 
out  of  which  they  were  provided  with  food 
and  clothing.  An  award  by  the  county 
court  judge  on  the  basis  of  partial  depend- 
ency was  held  to  be  proper  under  the  evi- 
dence. The  court  said:  "There  were  a  num- 
ber of  reasons  for  the  decision  of  the  county 
court  judge;  one  of  them  was  that  thes6 
girls,  the  daughters  of  the  applicant,  were 
themselves  claimants  as  having  benefited  by 
the  funds  which  were  sent  by  their  brother 
to  the  house.  The  county  court  judge  had 
to  determine  whether  any  compensation  was 
due  to  them,  and  he  decided  that  no  compen- 
sation was  due  to  them.  Havipg  got  so  far, 
and  found  that  the  cost  to  the  mother  of 
each  of  the  girls'  feeding,  clothing,  and  share 
of  rent  did  not  exceed  6«.  a  week,  it  is  an 
easy  step  to  go  beyond  that  and  infer  that  in 
the  opinion  of  the  county  court  judge  the  68. 
contributed  by  the  girls  to  the  mother  was 
more  than  she  spent  on  them,  for  in  these 
Very  humble  circumstanoes  the  cost  of  living 
is  very  little.    I  agree  that  the  appeal  fails." 

In  Hotel  Bond  Go's  Appeal,  89  Conn.  143, 
93  Atl.  245,  the  evidence  showed  that  a  work* 
man  before  his  death  had  contributed  to  the 
support  of  his  mother  who,  though  not  im- 
mediately dependent,  was  liable  to  become 
60  because  of  old  age,  condition  of  mind, 
lack  of  regular  employment  and  property. 
It  was  held  that  a  condition  of  partial  de- 


pendency was  shown   and  that  the  mother 
was  entitled  to  compensation. 

In  Miller  v.  Riverside  Storage,  etc.  Co. 
189  Mich.  360,  155  N.  W.  462,  a  sister  tes- 
tified that  she  received  $6  a  week  from  her 
brother  regularly  for  a  period  of  time  before 
his  death  and  that  he  gave  her  other  sums  of 
money  from  time  to  time  which  she  used 
to  regain  her  impaired  health.  A  finding  by 
the  accident  board  that  she  was  partly  de- 
pendent on  the  brother  was  held  not  to  be 
wholly  unsupported  by  the  testimony,  al- 
though her  own  average  earnings  were  $10 
per  week.  The  court  said:  "Unless- a  stand- 
ard of  independence  for  unmarried  women 
who  work  for  and  live  upon  wages  can 
be  set  up  which  classes  as  independent  all 
who  earn  $10  or  even  $12  a  week,  or  more, 
it  cannot  be  said  there  was  no  testimony 
tending  to  prove  the  dependency  of  claim- 
ant. It  is  manifest  there  are  many  women 
who  regard  themselves  as  independent,  who 
live  wholly  upon  their  wages,  who  receive 
a  smaller  weekly  wage.  According  to  the 
report  of  the  commissioner  of  labor  pub- 
lished in  1915,  there  were  employed  in  De- 
troit 1,974  female  stenographers  who  received 
wages;  the  average  daily  wage  being  $2.22 
In  two  cities  only  out  of  sixty  in  the  state  re- 
ported is  there  paid  a  higher  average  daily 
wage.  Assuming  six  days  a  week's  work,  the 
average  wage  per  week  was  $13.32.  This  is 
more  than  claimant  ever  received,  and  more 
than  $3  per  week  more  than  she  was 
earning  when  her  deposition  in  this  case 
was  taken.  That  she  can  maintain  herself 
upon  the  wages  she  is  getting  is  probably  true, 
at  least  with  good,  or  fair,  health.  She  says 
she  has  not  good  health,  and  an  agent  of  her 
former  employer  testified  that  she  is  nervous 
and  excitable." 

In  the  case  of  In  re  Peters  (Ind.) 
116  N.  E.  848,  it  appeared  that  a  fa- 
ther was  earning  $15  a  week  which  went 
to  the  family  fund.  A  son  earned  $12.75 
which  also  went  for  the  support  of  the  family. 
On  the  death  of  the  son  the  father  was  held 
to  be  only  partially  dependent  on  the  son's 
earnings.  It  was  further  held  that  the  cost 
of  maintaining  his  minor  son  should  not  be 
considered  in  determining  the  amoimt  of 
compensation  to  which  the  father  was  entitled 
under  the  act  since  the  father  was  entitled 
to  the  wages  of  his  minor  child.  See  to  the 
same  effect  Mahoney  v.  Gamble-Desmond  Co. 
90  Conn.  255,  96  Atl.  1025,  L.R.A.1918E  110. 

In  a  case  where  the  evidence,  though  weak 
and  unsatisfactory,  showed  that  a  workman 
contributed  to  the  support  of  his  sister,  it 
was  held  that  a  finding  that  the  sister  was 
a  partial  dependent  would  not  be  interfered 
with.  State  v.  District  Ct.  132  Minn.  249,  156 
N    W.  120. 

It  has  been  held  that  partial  dependency 
is  sufficient  to  justify  an  award,  and  since 
the  question  of  dependency  is  one  of  fact  the 
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decision  of  the  commission  on  the  evidence  is 
final.  Matter  of  Bylow,  179  App.  Div.  656, 
166  N.  Y.  S.  874. 

Where  a  woman  whose  husband  had  desert- 
ed her  cohabited  with  another  man  and  a 
child  was  born,  it  was  held  that  the  child 
was  totally  dependent  on  the  earnings  of  the 
father,  although  the  mother,  when  her  hus- 
band deserted  her,  was  awarded  a  separation 
allowance  of  23«.  per  week  for  the  sup- 
port of  herself  and  the  legitimate  children. 
Even  if  the  separation  allowance  was  mixed 
with  the  earnings  of  the  father  as  a  com- 
mon fund  to  be  used  in  the  same  manner, 
it  was  held,  the  child  could  not  be  regarded 
as  only  partially  dependent  on  a  precarious 
allowance  made  for  the  purpose  of  main- 
taining the  mother  and  the  other  children. 
Taylor  v.  Powell  Duifryn  Steam  Coal.  Co. 
[1916]  2  K.  B.  (Eng.)  765,  [1916]  W.  C. 
&  Ins.  Rep.  325,  116  L.  T.  N.  S.  409,  60  SoL  J. 
665,  85  L.  J.  E.  B.  1680. 

In  Rhyner  v.  Hueber  Bldg.  Co.  171  App. 
Div.  56,  156  N.  Y.  S.  903,  it  was  held  that 
the  claimant  need  not  be  reduced  to  absolute 
want  in  order  to  come  within  the  provision 
of  the  act,  but  that  partial  dependency  was 
sufficient.  Hence,  the  fact  that  a  mother  had 
some  small  means  and  some  other  sources  of 
revenue  at  the  time  her  son  died,  was  held  not 
to  preclude  her  from  being  a  "dependent'' 
within  the  act.  See  also  Carter's  Case,  221 
Mass.  105,  108  N.  E.  911 ;  Parson  v.  Murphy 
(Neb.)  163  N.  W.  847;  Dazy  v.  Apponaug  Co. 
36  R.  I.  81,  89  Atl.  160.  And  see  the  re- 
ported case. 

In  Hintoul  ▼.  Dalmeny  Oil  Co.  [1908]  Sc. 
'  Ct.  Sess.  (Eng.)  1025,  45  Scott.  L.  Rep.  809, 
it  appeared  that  a  widow  who  had  five  sons, 
four  of  whom  were  married  and  had  children, 
lived  with  her  unmarried  son  and  was  en- 
tirely supported  by  him.  On  a  claim  for 
compensation  for  the  death  of  that  son  it 
was  held  that  although  she  had  a  right  to  re- 
lief from  the  four  other  sons,  who  were  able 
to  contribute  to  her  support,  she  was  wholly 
dependent  on  the  earnings  of  the  deceased 
within  the  meaning  of  the  act.  The  court 
per  Lord  McLaren  said:  "Given  the  relation- 
ship, then  I  think  the  injury  must  always  be, 
did  the  deceased  in  fact  maintain  his  mother 
or  child,  or  whoever  the  person  may  be,  who 
is  making  the  claim,  and  if  he  did  so,  I  think 
it  is  irrelevant  to  consider  whether  there  are 
others  against  whom  a  claim  might  have  been 
made  upon  the  same  ground  of  relationship." 

It  has  been  held  that  where  the  statute 
does  not  require  that  a  person  shall  be  wholly 
dependent  in  order  to  be  entitled  to  the  death 
benefit,  a  sister  who  is  in  part  dependent 
for  her  support  on  other  sources  than  the 
contributions  of  a  workman  is  nevertheless  en- 
titled to  the  benefit  under  the  statute.  Actual 
partial  dependency  of  a  person  bearing  one 


of  the  several  relationships  specified  in  the 
statute  is  sufficient.  Walz  v.  Holbrook,  etc. 
Corp.  170  App.  Div.  6,  155  N.  Y.  S.  703. 

Where  an  employee  left  surviving  him  two 
sisters  under  eighteen  years  and  a  mother 
to  whom  he  gave  $20  a  month  which  the 
mother  used  for  her  support  and  that  of  her 
minor  children,  a  finding  by  the  compensa- 
tion commissioners  that  she  was  partially 
dependent  on  him  was  sustained  although 
the  mother  received  other  support  from  her 
husband  who  earned  $50  a  month.  Kenner- 
son  V.  Thames  Towboat  Co.  89  Conn.  367. 
94  Atl.  372,  L.R.A.1916A  436.  See  to 
the  same  effect  Smith  v.  National  Sash, 
etc.  Co.  96  Kan.  816,  153  Pac.  533; 
Reardon  v.  Philadelphia,  etc.  R.  Co.  85  X.  J. 
L.  90,  88  Atl.  970;  Connors  v.  Public  Service 
Elec.  Co.  89  N.  J.  L.  99,  97  Atl.  792;  Walz 
V,  Holbrook,  170  App.  Div.  6,  155  N.  Y.  S. 
703. 

In  Caliendo's  Case,  217  Mass.  498,  107  N. 
£.  370,  it  appeared  that  a  mother  and  sister 
of  an  employee  lived  in  Italy.  By  reason  of 
failing  eyesight  they  became  incapacitated 
to  follow  their  usual  occupations  and  were 
consequently  forced  to  rely  on  him  for  their 
means  of  subsistence.  It  also  appeared  that 
an  aunt  of  the  employee  contributed  small 
gratuitous  remittances  and  another  member 
of  the  family  earned  six  or  seven  cents  a  day. 
It  was  held  that  the  mother  and  sister  vere 
wholly  dependent  on  the  employee  for  their 
support  within  the  act. 

In  Quebec  a  relative  in  the  ascendent  line 
is  apparently  not  entitled  to  compensation 
for  the  death  of  an  employee  by  whom  he 
was  not  wholly  supported.  Laflamme  v.  Levis 
Ferry  Co.  47  Quebec  Super.  Ct.  291;  La- 
montagne  v.  Quebec  R.  Light,  etc.  Co.  50 
Can.  Sup.  Ct.  423,  affirming  23  Quebec  K.  B. 
212,  but  referring  to  a  subsequent  amendment 
of  the  act. 

Devolution  of  Dependent's  Right, 

An  award  to  a  wholly  dependent  person 
vests  in  the  dependent  when  the  award  is 
made,  and  ^en  the  dependent  dies  his  or 
her  personal  representatives  are  entitled  to 
the  balance  remaining  unpaid.  See  State  v. 
Industrial  Commission,  Ann.  Cas.  1917D  1162 
and  note. 

Under  a  statute  providing  for  the  payment 
of  compensation  to  the  heirs  of  a  workman  to 
whose  support  he  had  contrihuted,  it  has  been 
held  that  an  employer  could  not  be  compelled 
to  make  payment  to  the  estate  of  a  workman's 
mother  who  was  his  only  dependent  although 
the  statute  provided  that  the  compensation 
should  be  distributed  in  accordance  with  the 
laws  relating  to  descent  and  distribution  of 
personal  property.  The  statute  must  be  con- 
strued to  mean,  it  was  held,  that  the  distribu- 
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tion  was  to  be  made  to  those  only  to  whose 
support  the  employee  contributed  during  his 
lifetime.  Matecny  ▼.  Vierling  Steel  Works, 
187  111.  App.  448,  wherein  the  court  said:  "In 
refusing  the  first  proposition  of  law  submitted 
by  the  appellant,  the  trial  court  interpreted 
the  word  'beneficiaries'  in  paragraph  e  as 
meaning  all  the  heirs  of  the  deceased,  regard- 
less of  whether  they  were  dependent  or  not.  We 
cannot  agree  witli  this  interpretation.  Such 
a  construction,  in  our  judgment,  does  violence 
to  the  plain  purpose  and  spirit  of  the  act, 
and  it  would  work  a  grave  injustice  in  this 
and  many  other  cases  arising  under  the  act. 
The  word  'beneficiary'  means,  'one  for  whose 
benefit  a  trust  is  created,  a  cestui  que  trust.' 
Black's  Law  Dictionary;  Bouvier's  Law  Dic- 
tionary. Keeping  in  mind  the  purpose  of  the 
act,  it  is  not  difficult  to  interpret  paragraph  e. 
The  boieficiaries  contemplated  by  the  para- 
graph are  the  particular  heirs  who  have  suf* 
fered  pecuniary  loss  by  reason  of  the  cutting 
off  of  the  wages  of  the  deceased  employee. 
These  are  the  heirs  who  are  entitled  to  the 
compensation  under  the  act.  Paragraph  e 
simply  prescribes  the  method  of  determining 
the  respective  shares  of  the  dependent  heirs 
in  the  trust  fund  in  the  hands  of  the  admin- 
istrator." 

In  Ivey  v.  Ivey  [1912]  2  K.  B.  (Eng.)  118, 
5  B.  W.  *C.  C.  270,  it  was  held  that  where  an 
award  was  made  in  favor  of  a  workman's 
widow  and  four  children  in  allotted  shares, 
and  the  widow  died  before  her  share  was 
exhausted,  the  unexhausted  portion  did  not 
pass  to  her  legal  personal  representatives 
hut  could  be  varied  and  allocated  to  the  chil- 
dren. 

It  has  been  held  that  where  the  deceased 
left  two  children  who  were  conclusively  pre- 
sumed to  be  dependent  on  him  and  one  of  the 
children  subsequently  died,  a  decree  that  the 
benefit  should  be  divided  between  the  adminis- 
trator of  the  deceased  and  the  administrator 
of  the  minor  child,  which  decree  was  not  ap- 
pealed from  by  the  dependents,  would  not  be 
disturbed  at  the  instance  of  the  insurer  since 
it  was  obliged  to  pay  the  amount  and  the  per- 
son to  whom  the  payments  must  be  made  were 
the  same  whether  the  surviving  child  was 
entitled  to  the  entire  payment  or  whether 
there  was  a  division.  The  court,  however,  re- 
fused to  give  an  opinion  as  to  the  sound- 
ness of  the  decree.  In  re  Janes,  217  Mass. 
192,  104  N.  E.  656. 


Person  Entitled  to  Receive  Payment, 

Where  a  workmen's  compensation  act  pro- 
vides that  the  "legal  representative"  shall 
haye  a  right  of  action  for  the  compensation 
in  case  of  the  death  of  the  employee,  "legal 
representative"  has  been  held  to  mean  the 
dependent  and  not  the  executor  or  administra- 


tor. Dearborn  v.  Peugeot  Auto  Import  Co. 
170  App.  Div.  93,  156  N.  Y,  S.  769. 

So  where  an  act  provides  that  the  compen- 
sation and  benefits  shall  be  paid  to  employees 
or  their  dependents,  any  payments  accruing^ 
after  the  death  of  a  workman  are  payable 
to  the  dependents  and  not  to  the  workman's 
personal  representatives.  Wozneak  v.  Buf- 
falo Gas  Co.  175  App.  Div.  268,  161  N.  Y.  S. 
675. 

In  Woodcock  v.  Walker,  170  App.  Div.  4, 
155  N.  Y.  S.  702,  it  was  held  that  where  the 
act  authorizes  the  widow  as  the  principal  de- 
pendent to  make  an  a^eement  with  the  em- 
ployer subject  to  the  approval  of  the  com- 
mission as  to  the  payment  of  the  award  both 
to  herself  and  to  her  children,  the  moneys- 
allotted  to  infant  children  in  the  case  of  the 
death  of  the  employee  may  be  paid  to  the 
widow  since  it  does  not  seem  probable  that 
it  was  the  intention  of  the  legislature  to  re- 
quire an  appointment  of  a  general  guardian 
with  an  additional  expense  in  order  to  enable 
the  children  to  collect. 

Apportiontnent  of  Compensation. 

Under  a  provision  that  if  there  shall  be 
more  than  one  person  wholly  dependent  the 
benefit  shall  be  divided  equally  among  them,, 
it  has  been  held  that  a  child  of  the  deceased 
by  a  former  wife,  who  is  presumed  to  be 
dependent,  is  entitled  to  share  equally  with* 
the  surviving  wife,  although  the  provision, 
technically  speaking,  applies  only  to  cases- 
where  the  dependency  is  not  presumed  or 
where  the  presumed  dependents  are  all  chil- 
dren under  eighteen  years.  Coakley's  Case,^ 
216  Mass.  71,  Ann.  Cas.  1915A  867,  102  N. 
£.  930. 

It  has  been  held  that  where  a  son  contrib- 
uted to  the  support  of  his  parents  and  the 
claim  for  compensation  was  made  in  the 
name  of  both  the  father  and  the  mother,  it 
was  not  necessary  that  the  mother  should 
file  a  waiver  of  her  claim.  Buhse  v.  White- 
head etc.  Iron  Works  (Mich.)  160  N.  W.  557. 

In  Matter  of  Bylow,  179  App.  Div.  555,  16(^ 
N.  Y.  S.  874,  it  was  found  that  the  deceased 
who  was  unmarried  and  without  children, 
left  surviving  and  partially  dependent  on  him 
for  support  at  the  time  of  the  accident  his. 
mother,  three  half  sisters,  and  one  half  brother. 
All  the  children  were  under  the  age  of  sixteen 
and  going  to  school.  An  award  by  the  com- 
mission of  $1.45  per  week  for  each  was  held 
to  be  a  proper  award  where  the  evidence  was 
that  at  the  time  of  his  death  the  deceased 
was  earning  one  dollar  per  day  although  in 
previous  employments  by  other  employers 
he  had  worked  for  a  smaller  wage. 

Under  a  provision  giving  compensation  to 
the  deceased's  widow,  child  or  children,  or 
parents  or  other  lineal  heirs,  it  has  been 
held  that  where  an  employee  left  a  dependent 
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mother  and  a  nondependent  brother  and  sis- 
ters, the  compensation  was  to  be  awarded  to 
the  mother  alone,  the  brother  and  sisters  not 
being  entitled  to  share  with  the  mother  in 
the  compensation  allowed.  Matecny  v.  Vier- 
ling  Steel  Works.  187  111.  App.  448. 

In  State  v.  District  Ct.  133  Minn.  454,  158 
N.  VV.  792,  the  statute  involved  was  as  fol- 
lows: ''Partial  dependents  shall  be  entitled 
to  receive  only  that  proportion  of  the  benefits 
provided  for  actual  dependents  which  the 
average  amount  of  the  wages  regularly  con- 
tributed by  the  deceased  to  such  partial  de- 
pendent at,'  and  for  a  reasonable  time  imme- 
diately prior  to  the  injury,  bore  to  the  total 
income  of  the  dependent  during  the  same 
time."  It  was  held  that  the  monthly  con- 
tributions of  the  deceased  to  his  mother 
should  be  considered  as  a  part  of  her  total 
income  in  determining  the  amount  she  was  en- 
titled to  recover  as  a  partial  dependent. 


EUGENE  DIETZEK  COMFANT 


v. 


INDUSTRIAL  BOARD  OF  ILLINOIS 

ET  AL. 

Illinois  Supreme  Court — June  21,  1917. 

279  111.  11;  lie  N.  E.  eS4, 


Worka&en's  Compensation  Acts  —  Wliat 
Is  Aooident  Arising  Ont  of  Eniploy 
inent. 

Under  Workmen's  Compensation  Act,  §  1 
(Kurd's  Rev.  St.  1915-16,  c.  48,  §  126),  pro- 
viding for  compensation  for  aocidontal  inju- 
ries ^'arising  out  of  and  in  the  course  of  the 
employment,"  it  is  not  sufficient  that  the  in- 
jury occurs  in  the  course  of  the  employment, 
but  it  must  also  arise  out  of  the  employment ; 
that  is,  it  must  be  an  accident  resulting  from 
a  risk  reasonably  incidental  to  the  employ- 
ment. 

[See  note  at  end  of  this  case.] 


Where  a  servant  is  employed  to  do  a  certain 
service  and  is  injured  in  the  performance  of  a 
different  service  voluntarily  undertaken,  the 
master  is  not  liable. 

[See  note  at  end  of  this  case.] 

Sanie. 

Where  a  servant  voluntarily  and  without 
direction  from  the  master,  and  without  his 
acquiescence,  goes  into  hazardous  work  out- 
aide  of  his  contract  of  hiring,  he  puts  himself 
beyond  the  protection  of  the  master's  implied 
undertaking,  and,  if  injured,  must  suffer  the 
consequences. 

[See  note  at  end  of  this  case.] 


Same. 

A  master  is  not  liable  for  injuries  to  a  serv- 
ant unless  the  servant  was  at  the  time  in  the 
performance  of  some  duty  for  which  he  waa 
employed;  and  a  ^'volunteer"  is  one  who  in- 
troduces himself  into  matters  which  do  not 
concern  him,  and  does,  or  undertakes  to  do, 
something  which  he  is  not  bound  to  do  or 
which  is  not  in  piirsuarce  or  protection  of  any 
interest  of  the  master,  and  which  is  under- 
taken in  the  absence  of  any  peril  requiring 
him  to  act  as  in  an  emei^ency. 

[See  note  at  end  of  this  case.] 

Same. 

The  scope  of  a  servant's  duties  is  deter- 
mined by  what  he  was  employed  to  do  and 
what  he  actually  did  witn  his  employer's 
knowledge  and  consent,  and  an  employee  in- 
jured when  performing  the  services  he  was 
in  the  habit  of  performing  is  not  a  volunteer 
in  performing  such  duties. 

[See  note  at  end  of  this  case.] 

Same. 

An  employee  is  engaged  in  the  course  of  his 
employment  when  injury  occurs  within  the 
period  of  his  employment,  at  a  place  where  he 
may  reasonably  be,  and  while  he  is  reasonably 
fulfilling  the  duties  of  his  employment  or  is 
eiigAged  in  doing  something  incidental  to  it. 

[See  note  at  end  of  this  ease.] 


Same. 

A  workman  was  employed  to  polisli  small 
metal  articles  on  a  buning  machine,  to  which 
was  attached  an  exhaust  pipe  containing  a 
fan  to  carry  away  dust  from  the  work.  The 
exhaust  system  was  entirely  separate  from 
the  buffing  machine  and  in  charge  of  a  special 
responsible  man.  The  workman  disregarded 
his  instructious  not  to  meddle  with  the  ex- 
haust system,  and  took  off  a  cover  on  the  pipe 
near  the  fan  and  reached  down  to  recover  a 
metal  piece  he  had  accidentally  dropped  into 
the  system  below  the  buffing  wheel,  and  was 
cut  on  the  hand  by  the  fan.  It  is  held  that 
the  accident  was  not  incidental  to  the  work 
in  which  he  was  employed,  and  he  could  not 
recover  compensation.  * 

[See  note  at  end  of  this  case.] 

Review  of  Findings. 

While  the  industrial  board's  findings  of  fact 
are  conclusive  on  the  supreme  court,  the  legal 
conclusions  of  that  board,  based  on  their  find- 
ings, are  subject  to  that  court's  supervision. 

[See  Ann.  Cas.  1016B  476;  Ann.  Cas.  1918B 
647.] 


Same, 

If  it  is  clear  upon  the  facts  found  by  the 
industrial  board  tnat  as  a  legal  conclusion  an 
injury  was  not  accidental  or  that  it  did  not 
arise  in  the  course  of  the  emplo^^ment,  a  con- 
trary conclusion  awarding  compensation  vill 
not  be  allowed  to  stand. 

Error  to  Circuit  Court,  Cook  county: 
ToRBisoN,  Judge. 

Claim  for  compensation  under  workmen'i 
compensation  act.  Giuseppe  Cappucio,  claim* 
ant,  and  Eugene  Dietzen  Company,  defendant. 


EUGBlffE  DIEXZEN  CO.  v.  INDUSTRIAL  BOARD. 
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Claim  allowed  by  Industrial  Board.  Decision 
affirmed  by  Circuit  Court.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Rbvkbssd. 

Thomas  C.  Angerstein  and  George  TF. 
Anger 8tein  for  plaintiff  in  error. 

[12]  Cajktek,  G.J. — Giuseppe  Cappucio, 
while  in  the  employ  of  plaintiff  in  error  on 
July  15,  1914,  sustained  a  serious  injury  to 
his  right  hand,  for  which  he  filed  a  claim 
before  the  Industrial  Board.  Upon  hearing 
before  the  committee  of  arbitration  an  award 
was  entered  in  his  favor.  On  petition  for  re- 
view filed  by  plaintiff  in  error,  the  Industrial 
Board,  without  the  introduction  of  additional 
evidence,  entered  an  award  in  Cappucio's 
favor,  requiring  plaintiff  in  error  to  pay  him 
five  dollars  a  week  for  112  weeks.  The  case 
was  duly  taken  by  certiorari  to  the  circuit 
court  of  Cook  county,  which,  after  a  hearing, 
afilrmed  the  award  of  the  Industrial  Board, 
[13]  the  trial  judge  certifying  that  in  his 
opinion  the  cause  was  one  proper  to  be  re- 
viewed bv  this  court.  The  case  was  there- 
after  brought  here  by  writ  of  error. 

Cappucio  began  work  for  plaintiff  in  error 
on  June  27,  1914.  He  first  worked  at  nickel- 
plating,  but  a  few  days  before  his  injury  was 
put  to  work  on  a  buffing  machine.  This  ma- 
chine consisted  of  an  upright  stand,  shaped 
somewhat  like  the  letter  T,  along  the  top  of 
which  was  a  revolving  spindle.  At  one  end 
of  the  spindle  was  a  soft  buffing  wheel  and  at 
the  other  end  a  hard  buffing  wheel.  Cappucio 
was  employed  to  work  on  the  soft  buff,  his 
Bole  duty  at  the  time  being  to  polish  small 
metal  handles  for  tape  lines,  these  handles 
being  about  three  inches  in  size  each  way  and 
shaped  similar  to  a  stirrup.  His  work  was 
to  take  one  of  these  metal  pieces  out  of  a  box, 
hold  it  against  the  cloth  buff  and  polish  it 
and  place  it  in  another  box.  When  one  box 
was  completed  it  was  taken  away  and  another 
box  brought.  Just  below  the  buffing  wheel  at 
which  he  worked  was  a  small  box-like  re- 
ceptacle into  which  the  dust  from  the  work 
fell.  The  receptacle  was  supported  by  a  tri- 
pod of  three  iron  rods  attached  to  the  floor 
but  was  not  in  any  way  attached  to  or  a  part 
of  the  buffing  machine.  From  this  receptacle 
a  pipe,  something  like  a  jointed  stovepipe,  led 
downward  and  away  from  the  operator  as  he 
stood  facing  the  machine,  this  pipe  curving 
to  connect  with  a  larger  exhaust  pipe.  This 
larger  pipe  in  turn  connected  with  a  large 
case  of  sheet  metal,  which  was  fully  enclosed 
and  in  which  was  a  fan,  a  few  feet  distant 
from  the  buffing  machine.  The  pipe  connect- 
ing with  the  box-like  receptacle  could  be  de- 
tached from  the  exhaust  system  if  by  chance 
any  piece  of  metal  that  was  being  polished 


should  be  accidentally  dropped  into  it.  There 
was  a  similar  arrangement  below  the  hard 
buffing  wheel,  connecting  in  the  same  manner 
with  the  exhaust  system.  Between  the  buffing 
wheel  and  the  fan  there  was  located  on  the 
top  of  the  larger  pipe  an  opening,  covered  by 
a  tight  cover.  The  only  [14]  proper  way  to 
get  into  the  exhaust  system  near  the  fan  was 
to  take  off  this  tight  cover  and  reach  down 
into  the  pipe  and  then  over  into  the  case  in 
which  the  fan  was  located.  The  evidence 
shows,  without  contradiction,  that  the  ex- 
haust system  was  entirely  separate  from 
the  buffing  machine.  This  exhaust  system 
was  in  charge  of  a  special,  responsible 
man  for  the  purpose  of  cleaning  and 
oiling,  which  work,,  the  evidence  tends  to 
show,  was  done  by  this  man  on  Saturday  of 
each  week.  Before  he  began  this  polishing 
work  Cappucio  was  instructed  by  another 
.employee,  Anders,  an  expert  metal  polisher  of 
about  nineteen  years'  experience.  Anders 
testified  that  he  told  Cappucio  his  sole  duty 
was  to  take  the  metal  pieces  and  hold  them 
against  the  buffing  wheel ;  that  he  should  not 
lift  the  cover  and  reach  into  the  exhaust  pipe. 
He  testified  that  he  instructed  Cappucio,  if 
anything  went  wrong,  to  notify  him.  Cap- 
pucio stated  in  his  testimony  that  he  had 
been  instructed  by  Anders  that  if  anything 
went  wrong  to  come  and  see  him,  and  that 
he  had  notified  Anders  on  several  occasions 
when  things  went  wrong.  Cappucio  knew 
that  the  exhaust  system  was  to  carry  away 
the  dust  and  dirt,  and  there  was  a  loud  noise 
made  in  the  case,  so  it  is  argued  he  must  have 
known  that  a  fan  or  some  other  revolving 
machinery  was  in  the  large  part  of  the  ex- 
haust system  where  the  fan  was  located.  An- 
ders testified  that  on  a  previous  occasion  he 
had  seen  Cappucio  take  the  cover  off  of  the 
hole  in  the  large  exhaust  pipe  and  start  to 
reach  into  the  pipe  and  that  he  had  instruct- 
ed Cappucio  not  to  do  it;  that  he  (Anders) 
would  attend  to  that.  Cappucio  denied  re- 
ceiving such  orders  and  instructions,  although 
two  witnesses  called  on  behalf  of  the  plaintiff 
in  error  testified  that  while  Cappucio  was  in 
the  hospital  recovering  from  the  injuries  he 
told  them  he  had  been  so  instructed  by  An- 
ders. Cappucio  testified  that  on  the  day  he 
was  injured  he  accidentally  dropped  one  of 
these  metal  pieces  that  he  was  polishing,  into 
the  receptacle  inunediately  below  said  buffing 
wheel;  that  he  did  not  notify  [16]  anyone  but 
went  to  the  opening  in  the  pipe  to  which  we 
have  referred,  took  off  the  cover  and  reached 
his  hand  dowu  into  the  exhaust  pipe  and 
around  inside,  and  was  injured  by  the  fan, 
which  broke  and  cut  his  hand. 

Section  1  of  the  Workmen's  Compensation 
Act  provides,  among  other  jthings,  that  the 
employer  is  required  to  pay  '^compensation 
for  accidental  injuries  sustained  by  any  em* 
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ployee  arieing  out  of  and  in  the  course 
of  employment/'  etc.  (Hurd'a  Stat.  1916, 
p.  1^272.)  It  is  conceded  this  injury  was 
accidental  and  that  the  award  is  not  un- 
just if  an  award  of  any  nature  should  be 
allowed.  The  sole  question  raised  here  is 
whether  the  injury  arose  "out  of  and  in  the 
course  of  the  employment"  of  Cappucio.  It  ^ 
is  not  sufficient  that  the  injury  occurs  in  the 
course  of  the  employment.  It  must  also  arise 
out  of  the  employment.  These  words  are 
used  conjunctively,  and  the  circumstances  of 
the  accident  must  satisfy  both  the  one  and 
the  other.  "The  words  'out  of,*  point,  I  think, 
to  the  origin  or  cause  of  the  accident;  the 
words  'in  the  course  of,'  to  the  time,  place  and 
circumstances  under  which  the  accident  takes 
place.  The  former  words  are  descriptive  of 
the  character  or  quality  of  the  accident;  the 
latter  words  relate  to  the  circumstances  un- 
der which  an  accident  of  the  character  or 
quality  takes  place."  (Fitzgerald  v.  Clarke, 
1  B.  W.  C.  C.  (Eng.)  197;  Boyd  on  Work- 
men's Comp.  sec.  472.)  It  must  be  an  acci- 
dent resulting  from  a  risk  reasonably  inci- 
dental to  the  employment.  "An  accident 
arises  'in  the  course  of  the  employment  if  it 
occurs  while  the  employee  is  doing  what  a 
man  so  employed  may  reasonably  do  within 
a  time  during  which  he  is  employed  and  at  a 
place  where  he  may  reasonably  be  during  that 
time  to  do  that  thing."  (Bryant  v.  Fissell, 
84  N.  J.  L.  72,  86  Atl.  458.  See  also  1  Hon- 
nold  on  Workmen's  Comp.  sec.  113.)  "An 
accident  arises  'out  of  the  employment  when 
it  is  something  the  risk  of  which  might  have 
been  contemplated  by  a  reasonable  person, 
when  entering  the  employment,  as  incidental 
to  it.  ...  A  risk  is  [16]  incidental  to 
the  employment  when  it  belongs  to  or  is  con- 
nected with  what  a  workman  has  to  do  in 
fulfilling  his  contract  of  service.  ...  It 
may  be  incidental  to  the  employment  when  it 
is  either  an  ordinary  risk  directly  connected 
with  the  employment,  or  an  extraordinary 
risk  which  is  only  indirectly  connected  there- 
with." (Bryant  v.  Fissell,  supra,  on  p.  461.) 
It  is  stated  that  it  may  be  "difficult  to  con- 
ceive of  any  injury  which  arises  'out  of  the 
employment  which  does  not  arise  'in  the 
course  of  it;  but  the  converse,  however,  is 
not  true.  .  .  .  The  determination  of  this 
question  presents  one  of  the  most  difficult 
problems  in  connection  with  the  act.  It  has 
been  said  that  each  case  must  depend  upon 
its  own  circumstances  and  cannot  be  solved 
by  reference  to  any  formula  or  general  princi- 
ple." (Glass  on  Workmen's  Comp.  Law,  40.) 
''An  accident  only  arises  out  of  and  in  the 
course  of  a  workman's  employment  when  it 
arises  from  his  doing  or  omitting  to  do  some 
act  within  the  sphere  of  his  employment.  If 
he  chooses  to  step  outside  the  sphere  of  his 
employment  and  to  do  something  he  is  not 


expected  or  required  to  do,  he  does  so  at  his 
own  risk  and  is  not  under  the  protection  of 
the  act.  ...  A  sharp  distinction  U 
drawn  between  doing  of  a  thing  recklessly  or 
negligently  which  a  workman  is  employed  to 
do  and  the  doing  of  a  thing  altogether  out- 
side and  unconnected  with  what  he  is  em- 
ployed to  do,  and  if  an  accident  happens  in 
the  former  case  it  arises  out  of  and  in  the 
course  of  the  employment  but  in  the  latter 
case.  'There  are  prohibitions  which  limit  the 
sphere  of  employment  and  prohibitions  which 
only  deal  with  conduct  within  the  sphere  of 
employment.  A  transgression  of  a  prohibi- 
tion of  the  latter  class  leaves  the  sphere  of 
employment  where  it  was,  and  consequently 
will  not  prevent  the  recovery  of  compensa- 
tion. A  transgression  of  the  former  class  car- 
ries with  it  the  result  that  the  man  has  gone 
outside  the  sphere.'  "  ( Elliott  on  Workmen's 
Comp.  Act  ( 7th  ed. )  50.  See  also  1  Honnold 
on  Workmen's  Comp.  sec.  114.)  "If  the 
[17]  act  which  caused  the  injury  was  within 
the  scope  of  the  servant's  employment,  the 
mere  fact  that  he  had  been  expressly  forbid- 
den to  do  that  act  will  not  necessarily  be 
fatal  to  his  claim."  (Glass  on  Workmen's 
Comp.  Law,  52.)  "Ordinarily,  where  work- 
men are  not  employed  to  work  with  machin- 
ery or  in  close  proximity  thereto,  they  are 
held  not  entitled  to  compensation  for  injuries 
received  where  they  voluntarily  put  them- 
selves in  a  position  to  be  injured  thereby. 
.  .  .  An  accident  does  not  arise  out  of  the 
employment  if,  at  the  time,  the  workman  is 
arrogating  to  himself  duties  which  he  was 
neither  engaged  nor  entitled  to  perform.  But 
the  courts  are  inclined  not  to  be  too  aevei% 
upon  workmen  who  are  injured  by  attempts 
to  further  the  master's  business,  although 
the  attempt  is  in  a  line  somewhat  outside  the 
precise  scope  of  the  employment."  (Glass  on 
Workmen's  Comp.  Law,  48.)  Where  a  serv- 
ant is  employed  to  do  a  certain  service  and 
is  injured  in  the  performance  of  a  different 
service  voluntarily  undertaken,  the  master  is 
not  held  liable;  also  where  a  servant  volun- 
tarily and  without  direction  from  the  master, 
and  without  his  acquiescence,  goes  into  haz- 
ardous work  outside  of  his  contract  of  hiring 
he  puts  himself  beyond  the  protection  of  the 
master's  implied  undertaking,  and  if  he  is 
injured  he  must  suffer  the  consequences.  (1 
Bradbury  on  Workmen's  Comp.  4.58,  459.^ 
A  master  is  not  liable  for  the  injuries  to  his 
servant  unless  the  servant  was  at  the  time 
in  the  performance  of  some  duty  for  which 
he  was  employed.  (Stagg  v.  Edward  Westen 
Tea,  etc.  Co.  169  Mo.  489,  69  S.  W.  391.) 
A  volunteer  is  one  who  introduces  himself 
into  matters  which  do  not  concern  him,  and 
does,  or  undertakes  to  do,  something  which 
he  is  not  bound  to  do  or  which  is  not  in  pur- 
suance or  protection  of  any  interest  of  the 
master,  and  which  is  undertaken  in  the  ab- 
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aence  of  any  peril  requiring  him  to  act  as  on 
an  emergency.  (Kelly  v.  Tyra,  103  Minn. 
176.  114  N.  W.  750,  116  N.  W.  636,  17  L.R.A. 
(N.S.)  334.)  The  scope  of  a  servant's  duties 
U  determined  by  what  he  was  employed  to  do 
and  what  he  [18]  actually  did  with  his  em- 
ployer's knowledge  and  consent,  and  an  em- 
ployee who  was  performing  the  same  services 
he  was  in  the  habit  of  performing  when  he 
was  injured  is  not  a  volunteer  in  performing 
such  duties.  (Dixon  v.  Chiquola  Mfg.  Go. 
S6  S.  C.  435,  68  8.  E.  643.)  These  rules 
were  briefly  summed  up  in  Moore  v.  Man* 
Chester  Liners  [1910]  A.  C.  (Eng.)  408,  where 
it  was  stated  an  accident  to  an  employee 
occurs  in  the  course  of  employment  when  it 
takes  place  'Vhile  he  is  doing  what  a  man 
so  employed  may  reasonably  do  within  a  time 
during  which  he  is  employed  and  at  a  place 
where  he  may  reasonably  be  during  that  time 
to  do  that  thing." 

It  is  the  rule  that  an  employee  is  engaged 
in  the  course  of  his  employment  when  the 
injury  occurs  within  the  period  of  his  em- 
ployment, at  a  place  where  he  may  reasona- 
bly be  and  while  he  is  reasonably  fulfilling 
the  duties  of  his  employment  or  is  engaged 
in  doing  something  incidental  to  it.    Where 
a   workman   sustained   an   injury  while   at- 
tempting to  regain  his  pipe,  which  had  fal- 
len, it  was  held  that  his  action  in  attempting 
to  recover  his  pipe,  under  the  circumstances, 
seemed  to  satisfy  all  the  conditions.    He  was 
within  the  period  of  his  employment,  at  a 
place  where  he  might  reasonably  be.    It  was 
held  **he  had  a  right  to  be  at"  the  place,  rid- 
ing on  or  walking  beside  the  wagon;  he  was 
within  the  time  during  which   he  was   em- 
ployed, because  the  accident  happened  dur- 
ing the  actual  period  of  transit;  and  he  was 
doing  a  thing  which  a  man,  while  working, 
may  reasonably  do.    A  workman  of  his  sort 
may  reasonably  smoke,  he  may   reasonably 
drop  his  pipe,  and  he  may  reasonably  pick 
it  up  again."     (M'Lauehlan  v.  Anderson,  4 
B.  W.  0.  C.    (Eng.)   376.)     A  boy  who  had 
charge  of   the   handle  of   a   machine   lifted 
off  the  cover  over  some  pinion  wheels  and 
played  with  them,  with  the  result  that  his 
hand  was  caught  in  the  wheels  and  the  end 
of  one  of  his  fingers  was  torn  off.    He  had  or- 
ders not  to  lift  the  cover  or  touch  the  pinion 
wheels.     It  was  held  that  the  ^accident  did 
not  arise  out  of  and  in  the  course  of  his  em- 
ployment.    (Fumifls  V.  Gartside  [19]  [1910] 
3  B.  W.   C.   C.    (Eng.)    411.)      A  boy   em- 
ployed  in   a  spinning  mill   injured   himself 
while  cleaning  the  machinery  when  it  was  in 
motion.     He  was  not  employed  to  clean  the 
machinery,  and  it  was-  held  that  the  accident 
did  not  arise  out  of  the  employment.     (Nay- 
lor  y.  Musgrave  Spinning  €o.  4  B.  W.  G.  C. 
(Eng.)   286.)     A  lad  fourteen  years  of  age 
was  employed  as  a  bobbin  boy  at  a  spin- 
ning mill.     His   duty  was  to  take  off  the 
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bobbins  and  he  had  been  fully  instructed  for 
the  work.  While  the  machine  was  in  mo« 
tion  he  attempted  to  put  on  some  weights 
which  had  fallen  off,  and  was  injured.  The 
duty  of  putting  on  weights  belonged  to  men 
employed  for  that  purpose.  It  was  held  that 
the  master  was  not  liable  for  the  injuries 
received.  (Michael  v.  Henry,  209  Pa.  St.  213, 
58  Atl.  125.)  A  boy  employed  in  a  boot 
factory,  who  was  directed  to  take  an  insole 
down-stairs  to  have  it  remolded,  and  in  the 
absence  of  the  operator  of  the  molding  ma- 
chine attempted  to  remold  it  himself  and 
was  injured,  was  held  entitled  to  compensa- 
tion where  he  had  not  been  expressly  for- 
bidden to  touch  the  molding  machine.  (To- 
bin  V.  Heam,  44  Ir.  L.  T.  (Eng.)  197.)  A 
woman  injured  while  cleaning  a  part  of  the 
machinery  that  it  was  not  her  duty  to  clean 
was  held  to  have  suffered  an  injury  arising 
out  of  and  in  the  course  of  the  employment, 
where  she  was  not  expressly  forbidden  to 
clean  the  machinery.  (Greer  v.  Thompson, 
[1912]  B.  W.  C.  C.  (Eng.). 272.)  Authority 
for  a  servant  to  act  on  an  emergency,  in  his 
mastler's  interest,  may  be  implied.  Where  a 
workman  was  injured  in  attempting  to  stop 
his  master's  runawav  horse  it  was  held  that 
the  accident  arose  out  of  and  in  the  course 
of  the  employment  although  his  work  was 
wholly  unconnected  with  the  horses.  (Rees 
V.  Thomas,  [1899]  1  Q.  B.  (Eng.)  1015,  68 
L.  J.  Q.  B.  (Eng.)  539.)  A  workman  was 
employed  to  look  after  baggage,  clean  out 
lion  cages  and  generally  make  himself  useful, 
but  it  was  no  part  of  his  duty  to  feed  the 
lions.  One  afternoon  this  workman  was  left 
in  sole  charge  of  the  cages  of  lions,  with 
orders  to  see  that  no  harm  came  to  the  lions 
or  to  anyone  by  reason  of  their  fierceness. 
One  of  [20]  the  lions  got  out  of  a  cage  and 
into  a  dressing  room,  but  there  was  no  evi- 
dence to  show  how  it  happened.  The  work- 
man went  into  the  dressing  room  and  tried 
to  drive  the  lion  back  into  the  cage,  when 
the  lion  killed  him.  It  was  held  that  as  he 
had  been  left  in  charge  it  was  his  duty  to 
get  the  lion  back  into  the  cage,  and  that  as 
he  was  killed  in  the  discharge  of  his  duty 
the  accident  arose  out  of  and  in  the  course 
of  his  emplovment.  Hapelman  ▼.  Poole 
[1908]  2  B.  W.  C.  C.  (Eng.)  48. 

These  cases  all  serve  to  illustrate  the  prin- 
ciples as  to  when  a  workman  is  acting  in  the 
scope  of  his  duties  and  when  the  accident 
arises  out  of  and  in  the  course  of  the  em- 
ployment. The  difficulty  arises  only  in  ap- 
plying these  principles  to  the  special  facts  of 
a  given  case.  Gappucio  testified  that  he  had 
seen  Anders  put  his  hand  in  the  pipe  when 
articles  had  dropped  in  and  that  he  (Gap- 
pucio) had  never  been  forbidden  to  do  the 
same  thing,  while  Anders  testified  that  he 
had  at  one  time  seen  Gappucio  start  to  reach 
inside  the  pipe  and  had  forbidden  him   to 
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do  80,  and  that  he  told  Cappucio  to  call  on 
him  if  anything  went  wrong.  The  Industrial 
Board  found  that  the  weight  of  the  testimony 
showed  Cappucio  had  been  forbidden  to  reach 
into  said  pipe  to  recover  articles  that  were 
dropped.  It  can  hardly  be  said  that  the  evi- 
dence shows  that  there  was  any  emergency 
in  order  to  protect  the  property  of  the  em- 
ployer that  would  justify  Cappucio  in  reach- 
ing into  the  exhaust  pipe.  There  is  no  evi- 
dence tending  to  show  that  there  was  any 
danger  from  the  piece  of  metal  being  left  in 
the  exhaust  pipe.  Had  the  piece  fallen  upon 
the  floor,  there  can  be  no  question  that  it 
might  well  be  considered  as  in  the  line  of 
his  duty  for  Cappucio  to  have  picked  it  up, 
as  that  would  ordinarily  involve  no  danger 
and  would  be  naturally  incidental  to  the 
work  in  which  he  was  employed.  Of  course, 
it  can  readily  be  understood  that  he  desired 
to  have  his  box  complete  and  all  the  handles 
there  and  not  to  be  criticised  because  he  had 
lost  one ;  but  it  is  plain  from  the  construction 
of  the  [21]  exhaust  system,  in  connection 
with  the  machinery  at  which  he  was  work- 
ing, that  he  must  move  with  deliberation  in 
order  to  step  around  to  the  large  pipe,  take 
off  the  tightly  fitting  cover  and  then  reach  in 
seme  distance, — far  enough  to  bring  his  hand 
in  contact  with  the  fan.  It  certainly  cannot 
be  said  that  there  was  an  emergency  and 
that  he  was  acting  under  a  sudden  impulse 
to  protect  the  property  of  the  employer.  It 
is  plain  from  the  evidence  and  from  the 
photograph  in  the  record  showing  the  con- 
struction of  the  machinery  and  the  exhaust 
pipe,  that  they  were  totally  distinct;  that 
there  was  nothing  in  the  construction  that 
would  tend  in  the  slightest  degree  to  lead 
Cappucio  to  think  his  work  was  in  any  way 
connected  with  cleaning  the  exhaust  pipe  or 
taking  anything  therefrom  that  had  fallen 
into  it,  when  in  doing  so  he  would  be  re- 
quired to  take  off  the  tightly  fitting  cover 
of  the  pipe  in  order  to  reach  into  the  open- 
ing. Whether  this  is  true  or  not,  we  think 
the  conclusion  necessarily  follows  from  this 
record  that  the  act  of  opening  this  exhaust 
pipe  to  get  the  piece  of  metal  out  had  no 
such  reasonable  connection  with  his  work  as 
to  justify  him  in  the  conclusion  that  it  was 
his  duty  to  take  off  this  cover  and  attempt 
to  recover  the  article.  In  Bischoff  v.  Ameri- 
can Car,  etc.,  Co.  190  Mich.  229,  167  N.  W. 
34,  it  was  held  that  "notice  must  be  taken 
that  a  factory  of  to-day  usually  includes 
within  the  fields  of  its  operations  many  fair- 
ly distinct  lines  of  work,  from  that  of  the 
roustabout  engaged  in  the  ordinary  labor 
that  almost  anyone  may  perform,  to  that  of 
the  expert  mechanic,  which  can  be  done  safe- 
ly by  those  only  with  skill  and  experience. 
The  difference  between  these  various  kinds 
of  work  was  always  recognized  by  the  com* 
mon  law,  and  it  was  held  to  be  negligence 


for  the  master  to  require  of  the  servant, 
without  warning  and  instructing  him,  the 
performance  of  work  outside  and  more  dan- 
gerous than  that  which  the  latter  had  con- 
tracted to  perform.  Such  classification  of 
work  exists  in  the  very  nature  of  things, 
and  as  much  under  tlie  statute  as  at  com- 
mon law.  Its  recognition  [22]  is  required 
by  any  proper  organization  of  a  factory,  not 
only  for  efficiency  but  as  well  for  the  purpose 
of  guarding  against  accident  and  injury. 
And  if  a  workman,  when  there  is  no  emer- 
gency, should  of  his  own  volition  see  fit  to 
intermeddle  with  something  entirely  outside 
the  work  for  which  he  is  employed,  he  ought 
not  to  be  allowed  compensation  upon  the 
mere  plea  that  he  thought  his  act  would  be 
for  the  b«iefit  of  his  employer.  That  plea 
may  be  of  value  under  some  circumstances, 
but  it  cannot  authorize  an  employee  to  vol- 
untarily take  upon  himself  the  performance 
of  work  for  which  he  was  not  employed." 
The  reasoning  in  that  case  is  clearly  applic- 
able to  the  work  which  Cappucio  was  em- 
ployed to  do, — that  is,  the  work  of  polishing 
was  clearly  different  from  the  act  of  putting 
bis  hand  into  the  pipe  to  clean  it  out  or 
remove  an  article  from  it. 

While  the  Industrial  Board's  findings  of 
fact  are  conclusive  on  this  court,  the  legal 
conclusions  of  that  board,  baaed  upon  their 
findings,  are  subject  to  the  supervision  of  this 
court.  The  Workmen's  Compensation  act 
does  not  make  the  board's  legal  conclusions 
binding  upon  this  court.  If  it  is  clear  upon 
the  facts  that  as  a  legal  conclusion  an  in- 
jury was  not  accidental  or  that  it  did  not 
arise  in  the  course  of  the  employment,  a  con- 
trary conclusion  awarding  compensation  will 
not  be  allowed  to  stand.  (Bell  v.  Haves- 
Ionia  Co.  192  Mich.  90,  158  N.  W.  179.)"  It 
seems  manifest  from  the  uncontroverted  testi- 
mony in  the  record  that  Cappucio  was  not 
acting  within  the  scope  of  his  employment  at 
the  time  he  was  injured.  . 

The  judgment  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  an  order  setting  aside  the 
award  of  the  Industrial  Board. 

Reversed  and  remanded,  with  directions. 


HOTS. 

W^At  la  Acetdeat  Arising  Out  «f  mnA 
in  Comrae  of  Brnployaieiit  within 
MeaBisc  of  Workaten's  CoatpeBsa* 
tion  Aoli 

I.  Introductory,  769. 
II.  In  General,  769. 
III.  Burden  of  Proof: 

1.  General  Rule,  770. 

2.  Burden  Not  Sustained,  771. 

3.  Burden  Sustained,  777. 


EUGENE  0IETZEIf  CO. 

IV.  Bisk  of  Accident: 

1.  In  GenH'al,  786. 

2.  Risk   Incidental  to   Employment, 

787. 

3.  Risk  Not  Incidental  to  Employ- 

ment, 794. 
V.  Scope  of  Employment: 

1.  In  General,  800. 

2.  Act    Not    within    Scope    of    Em- 

ployment, 801. 

3.  Act  within  Scope  of  Employment, 

806. 
VI.  Disobedience  or  Negligence  of  Work- 
man: 

1.  In  General,  800. 

2.  Disobedience   or   Negligence   Pre- 

cluding Recovery,  809. 

3.  Disobedience    or    Negligence    Not 

Precluding  Recovery,  812. 
VII.  Beginning  of  Employment: 

1.  In  General,  813. 

2.  Employment  Begun,  814. 

3.  Employment  Not  Begun,  815. 
VIII.  Interruption  of  Employment: 

1.  In  General,  815. 

2.  Seaman  Returning  to  Ship,  816. 

3.  Other  Cases,  816. 
IX.  End  of  Employment: 

1.  In  General,  819. 

2.  Employment     Not     Terminatedi 

819. 
8.  Employment  Terminated,  822. 


I.  Jntroductory. 

The  earlier  cases  discussing  the  question 
what  is  an  ''accident  arising  out  of  and  in  the 
course  of  the  employment"  within  the  mean- 
ing of  a  workmen's  compensation  act,  are 
treated  in  the  notes  to  Parker  v.  Hambrook, 
Ann.  Cas.  1913C  1;  Plumb  v.  Cobden  Flour 
Mills  Co.  Ann.  Cas.  1914B  495 ;  and  Parker  v. 
Ship  Black  Rock,  Ann.  Cas.  1916B  1290. 
This  note  reviews  the  recent  cases  on  the 
subject,  arranged  in  accordance  with  the 
scheme  adopted  in  the  previous  notes. 

As  to  whether  a  disease  is  an  accident 
within  the  meaning  of  a  workmen's  compensa- 
tion act,  see  the  notes  to  the  following  cases: 
Brintons  v.  Turvey,  2  Ann.  Cas.  137 ;  Broder- 
ick  V.  London  County  Council,  15  Ann.  Cas. 
885;  Sullivan  v.  Modern  Brotherhood  of 
America,  Ann.  Cas.  1913A  1116;  and  Vennen 
V.  New  Dells  Lumber  Co.  Ann.  Cas.  1918B  293. 

The  question  what  is  an  **injury"  or  a  "per- 
sonal injury"  within  the  meaning  of  a  work- 
men's compensation  act  is  treated  in  the 
notes  to  Hurle's  Case,  Ann.  Cas.  1915C  919, 
and  Stertz  v.  Industrial  Ins.  Commission, 
Ann.  Cas.  1918B  354. 

J/,  in  €^eneraU 

The  courts  are  practically  unanimous  in 
holding  that  the  words  "accident  arising  out 
Ann.  Cas.  1918B. — 19. 
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of  and  in  the  course  of  the  employment," 
as  used  in  a  workmen's  compensation  act, 
should  be  given  a  broad  and  liberal  construc- 
tion in  order  that  the  humane  purposle  of  the 
enactment  may  be  realized.  Holland-St.  Louis 
Sugar  Co.  v.  Shraluka  (Ind.)  116  N.  E.  330; 
United  Paperboard  Co.  v.  Lewis  (Ind.)  117 
N.  E.  276;  Haskell,  etc.  Car  Co.  v.  Brown 
(Ind.)  117  N.  E.  666;  Heitz  v.  Ruppert,  218 
N.  Y.  148,  112  N.  E.  760,  L.R.A.1917A  344. 
affirming  order  171  App.  Div.  961,  165  N.  Y. 
8.  1112,  reargument  denied  218  N.  Y.  702,  113 
N.  E.  1057.  See  also  Duffield  v.  Peers,  37  Ont. 
L.  Rep.  652,  32  Dominion  L.  Rep.  339. 

"The  workn^en's  compensation  act  was  de- 
signed to  furnish  compensation  whenever  em- 
ployees suffer  injury  or  death  in  the  course 
of  the  employment  from  accidents  arising  out 
of  it.  It  was  intended  to  let  those  employers 
and  employees,  who  so  have  chosen,  escape 
from  the  harsh  consequences  which  so  often 
resuit  from  the  application  to  their  status 
of  the  common-law  rule  of  negligence,  con- 
tributory negligence,  assumption  of  risk  and 
the  negligence  of  fellow  servant.  And  every 
person  who  is  entitled  to  avail  himself  of  the 
compensation  law  is  presumed  to  have  so 
done  when  the  relation  of  employer  and  em- 
ployee was  assumed.  As  remedial  legislation 
it  should  not  receive  a  narrow  construction, 
but  should  be  applied  fairly  and  broadly  with 
a  view  to  confer  the  benefits  intended.  It 
may  be  that  in  some  particular  case,  remedies 
afforded  by  the  law  outside  of  this  act  would 
be  to  the  servant's  advantage.  But  where 
both  employer  and  employee  have  concluded  to 
be  bound  by  the  compensation  act,  in  respect 
to  accidental  injuries  suffered  in  the  employ- 
ment, courts  should  not  be  too  prone  to  ex- 
clude an  accident  -when  it  does  occur  from  the 
operation  of  the  compact.  It  will  not  do  to 
adopt  a  rule  excluding  an  accidental  injury 
from  the  compensation  act,  if  the  servant  may 
recover  more  damages  under  other  provisions 
of  law,  and  including  it  only  when  otherwise 
no  compensation  is  attainable.  Both  em- 
ployer and  employee  must  be  treated  with  the 
same  fairness."  Mahowald  v.  Thompson-Star- 
rett  Co.  134  Minn.  113,  158  N.  W.  913.  rehear- 
ing denied  134  Minn.  117,  159  N.  W.  565. 

To  entitle  a  workman  to  an  award  of  com- 
pensation under  a  workmen's  compensation 
act,  his  injuries  must  result  from  an  accident 
both  arising  out  of  and  in  the  course  of  his 
employment.  The  two  elements  must  coexist. 
They  must  be  concurrent  and  simultaneous. 
The  one  without  the  other  will  not  sustain 
an  award.  Yet  the  two  are  so'  entwined  that 
they  are  usually  considered  togetjier  in  the 
reported  cases,  and  a  discussion  of  one  of 
them  involves  the  other.  Holland-St.  Louis 
Sugar  Co.  v.  Shraluka  (Ind.)   116  N.  E.  330. 

"In  the  course  of"  points  to  the  place  and 
circumstances  under  which  the  accident  takes 
place  and  the  time  when  it  occurred.    In  order 
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to  restrict  beyond  the  reach  of  question  the 
words  "in  the  course  of  the  employment,"  the 
words  "arising  out  of"  were  added,  so  that 
the  proof  of  the  one  without  the  other  will 
not  bring  a  case  within  the  act.  The  term 
"arising  out  of"  in  the  act  points  to  the  origin 
or  cause  of  the  injury.  It  presupposes  a  caus- 
al connection  between  the  employment  and 
the  injury.  Larke  v.  John  Hancock  Mut.  L. 
Ins.  Co.  90  Conn.  303,  97  Atl.  320,  L.R.A. 
1916E  684. 

The  words  "out  of"  involve  the  idea  that 
the  accident  is  in  some  sense  due  to  the  em- 
ployment. Griffith  V.  Cole  (la.)  165  N.  W. 
677. 

"The  statute  does  not  provide  an  insurance 
against  every  accident  happening  to  the  work- 
man while  he  is  engaged  in  the  employment. 
The  words  'arising  out  of  and  in  the  course 
of  employment'  are  conjunctive,  and  relief 
can  be  had  under  the  act  only  when  the  acci- 
dent arose  both  'out  oV  and  'in  the  course  of 
employment.  The  injury  must  be  received 
(1)  while  the  workman  is  doing  the  duty  he 
is  employed  to  perform,  and  also  (2)  as  a 
natural  incident  of  the  work.  It  must  be  one 
of  the  risks  connected  with  the  employment, 
flowing  therefrom  as  a  natural  consequence 
and  directly  connected  with  the  work.  .  .  . 
On  the  other  hand,  the  act  has  not  been  ap- 
plied to  accidents  resulting  from  the  ^chances 
of  life  in  general  to  which  the  victim  of  mis- 
fortune was  exposed  in  common  with  all  man- 
kind rather  than  as  employee.  .  .  .  Inju- 
ries received  through  skylarking  or  horseplay 
during  working  hours  and  at  the  place  of 
work  have  been  considered  by  the  courts,  and 
it  has  been  held  that  an  accident  caused  to  a 
workman,  while  engaged  in  his  work,  by  the 
wrongful  act  of  a  fellow  workman,  entirely 
outside  the  scope  of  his  employment,  has  no 
relation  to  the  employment  and  is  not  within 
the  act.  .  .  .  Altercations  and  blows  may, 
however,  arise  from  the  act  of  a  fellow  serv- 
ant while  both  are  engaged  in  the  employer's 
work  and  in  relation  to  the  employment.  The 
employer  may  be  badly  or  carelessly  served 
by  two  men  engaged  in  his  work,  and  yet  it 
may  be  inferred,  when  one  injures  the  other 
in  a  quarrel  over  the  manner  of  working  to- 
gether in  a  common  employment,  that  the 
accident  arose  out  of  the  employment  and  was 
not  entirely  outside  of  its  scope,  if  it  was 
connected  with  the  employer's  work  and  in  a 
sense  in  his  interest.  Such  cases  necessarily 
present  x;lose  questions  of  fact."  Heitz  v.  Rup- 
pert,  218  N.  Y.  148,  112  N.  E.  750,  L.R.A. 
1917A  347,  affirming  order  171  App.  Div.  961, 
155  N.  Y.  S.  1112,  reargument  denied  218  N. 
Y.  702,  113  N.  E.  1057. 

A  contention  that  the  provision  in  the  Ohio 
Workmen's  Compensation  Act  (103  Ohio 
Laws,  pp.  72,  82,  §  27)  with  reference  to  an 
injury  "in  the  course  of  employment"  permita 


an  award  to  be  made  to  one  whose  injury  did 
not  arise  out  of  the  employment,  has  been 
held  not  to  be  well  taken.  Fassig  v.  State,  95 
Ohio  St.  232,  116  N.  E.  104,  wherein  the 
court  said  that  it  was  plainly  the  intention 
of  the  framers  of  the  constitutional  amend- 
ment, in  which  the  language  was  found  as 
well  as  in  the  statute,  to  provide  for  compen- 
sation only  to  one  whose  injury  was  the  re- 
sult of  or  connected  with  the  employment, 
and  that  the  language  used  would  not  cover 
any  case  which  had  its  cause  outside  of  and 
disconnected  with  the  employment,  although 
the  employee  might  at  the  time  have  been 
actually  engaged  in  doing  the  work  of  his 
employer  in  the  usual  way. 

The  Federal  Workmen's  Compensation  Act 
of  1908  (Act  of  May  30,  1908,  c.  23G;  3> 
Stat.  666;  Fed.  Stat.  Ann.  1909  Supp.  p. 
330)  was  of  but  limited  scope,  and  is  now 
superseded  by  the  Federal  Act  of  1916  (Act 
Sept.  17,  1916,  c.  458;  38  Stat.  742;  Fed.  Stat. 
Ann.  Paniph.  Supp.  No.  8,  p.  141).  However, 
the  former  act  applied  to  injuries  received  "in 
the  course  of  employment"  merely,  so  that 
it  was  held  to  suffice  if  the  injury  giving  rise 
to  the  compensation  resulted  from  an  accident 
which  occurred  in  the  eourse  of  the  employ- 
ment, provided  it  was  as  injury  within  the 
meaning  of  the  act,  without  holding  that  the 
injury  must  result  from  an  accident  which 
arose  out  of,  as  well  as  in  the  course  of,  the 
employment.  See  the  various  opinions  of  the 
solicitor,  department  of  labor,  cited  through- 
out this  note. 

A  wide  departure  from  the  legislation  of  the 
other  states  and  from  the  English  act  is 
shown  by  the  terms  of  the  Washington  Act 
(Laws  1911,  c.  74).  It  is  not  an  employers' 
liability  act,  or  a  compensation  act  of  the 
ordinary  type.  It  uses  the  far  stronger  terms, 
"fortuitous  event,"  and  "injured  in  extra- 
hazardous work"  in  place  of  the  phrases  "acci- 
dent," injury  arising  "during  and  in  the 
course  of  employment,"  and  "personal  injury 
by  accident  arising  out  of  and  in  the  course 
of  employment."  The  intention  to  get  rid 
of  judicial  controversies  and  include  every 
form  of  industrial  accident  is  apparent 
throughout  the  act.  Stertz  v.  Industrial  Ins. 
Commission,  Ann.  Cas.  19186  364. 

til.  Burden  of  IProof, 

1.   GeNEKAL  RtTLB. 

The  onus  rests  on  an  applicant  for  compen- 
sation under  a  workmen's  compensation  act  to 
furnish  evidence  showing  not  only  the  fact  of 
an  accidental  injury,  but  also  that  it  arose 
out  of  and  in  the  course  of  the  employment. 
Renfrew  v.  M'Crae  [1914]  W.  C.  &  Ins.  Rep. 
196,  [1914]  Sc.  Ot.  Sesfl.  539:  Ford  v.  Gaiety 
Theatre  [1914]  W.  C.  &  Ins.  Bep.  (Eng.)  53, 
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7  B.  W.  C.  C.  197;  Kettle  v.  McKay  [1016] 
W.  C.  A  Ins.  Rep.  (Eng.)  297,  115  L.  T.  X.  S. 
397,  85  L.  J.  K.  B.  1490,  9  B.  W.  C.  C.  544; 
Brownlee  v.  Coltness  Iron  Co.  [1917]  W.  C.  & 
Ins.  Rep.  (Eng.)  236;  Joy  v.  Phillips  [1916] 

1  K.  B.  (Eng.)  849,  114  L.  T.  N.  S.  577, 
[1916]  W.  C.  A.  Ins.  Rep.  67,  85  L.  J.  K.  B. 
770,  [1916]  W.  N.  142,  9  B.  W.  C.  C.  242; 
Murphy  v.  Cooney  [1914]  2  Ir.  R.  76,  [1014] 
W.  C.  A  Ins.  Rep.  44;  Rourke  v.  Holt  [1917] 

2  Ir.  R.  318;  Western  Grain,  etc.  Co.  v.  Pills- 
bury,  173  Cal.  136,  159  Pac.  423;  Armour  v. 
Industrial  Board,  273  111.  590,  113  X.  £.  138; 
Chicago,  etc.  R.  Co.  v.  Industrial  Board,  274 
111.  336,  113  N.  E.  629;  Bloomington,  etc.  R. 
Co.  V.  Industrial  Board,  276  111.  454,  114 
N.  E.  939;  Ohio  Bldg.  Safety  Vault  Co.  v. 
Industrial  Board,  277  111.  96,  115  N.  E.  149; 
Albaugh-Dover  Co.  v.  Industrial  Board,  278 
111.  179,  115  N.  E.  834;  H.  G.  Goelitz  Co.  v. 
Industrial  Board,  278  111.  164,  115  N.  E.  855; 
Savoy  Hotel  Co.  v.  Industrial  Board,  279  III. 
329,  116  N.  E.  712;  Peoria  R.  Terminal  Co.  v. 
Industrial  Board,  279  111.  352,  116  X.  E.  C51; 
Northern  Illinois  Light,  etc.  Co.  v.  Industrial 
Board  (111.)  117  N.  E.  96;  Union  Sanitary 
Mfg.  Co.  V.  Davis  (Ind.)  115  N.  E.  676;  Has- 
kell, etc.  Car  Co.  y.  Brown  (Ind.)  117  N.  E. 
555;  Sugar  Valley  Coal  Co.  v.  Drake  (Ind.) 
117  N.  E.  937;  Griffith  v.  Cole  (la.)  165 
X.  W.  577;  Von  Ette's  Case,  223  Mass.  66, 
111  N.  E.  696,  L.RJL.1916D  641 ;  De  Mann 
V.  Hydraulic  Engineering  Co.  192  Mich.  594, 
159  N.  W.  380;  Draper  y.  Agents  of  Univer- 
sity  (Mich.)    161  N.  W.  956. 

However,  it  is  not  indispensable  that  the 
proof  should  be  made  by  direct  and  positive 
evidence  that  the  injury  was  due  to  an  acci- 
dent arising  out  of  and  in  the  course  of  the 
employment.  It  may  be  made  by  circumstan- 
tial evidence  from  which  such  an  inference 
can  fairly  and  legitimately  be  drawn.  West- 
em  Grain,  etc.  Co.  v.  Pillsbury,  173  Cal.  135, 
159  Pac.  423;  Chicago,  etc.  R.  Co.  v.  Indus- 
trial Board,  274  III.  336,  113  N.  £.  629;  Al- 
baugh-Dover Co.  V.  Industrial  Board,  278  III. 
179,  116  N.  £.  834;  Von  Ette's  Case,  223 
Mass.  56,  111  N.  E.  696,  L.R.A.1916D  641. 

But  the  proof  must  be  based  on  competent, 
legal  evidence,  and  must  amount  to  some-' 
thing  more  than  mere  guess,  conjecture  or 
surmise.  Bloomington,  etc.  R.  Co.  v.  Indus- 
trial Board,  276  111.  454,  114  N.  E.  939 ;  Ohio 
Bldg.  Safety  Vault  Co.  v.  Industrial  Board, 

277  111.  96, 115  N.  E.  149;  Albaugh-Dover  Co. 
V.  Industrial  Board,  278  III.  179,  115  N.  E. 
834;  H.  G.  Goelitz  Co.  v.  Industrial  Board, 

278  111.  164,  115  N.  E.  866;  Savov  Hotel  Co.  r. 
Industrial  Board,  279  111.  329,  116  N.  £.  712; 
Peoria  R.  Terminal  Co.  v.  Industrial  Board, 

279  111.  362,  116  N.  E.  651;  Von  Ette's  Case; 
223  Mass.  66,  111  N.  E.  696.  L.R.A.  1916D 
441. 

'The  decision  in  workmen's  compensation 
show,   especially  where  death  occurs. 
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that  very  slender  evidence  may  be  sufficient  to 
justify  an  inference  that  an  injury  has  been 
caused  by  an  accident  in  the  course  of  em- 
ployment." Cherry,  L.  J.,  in  Wright  v.  Kerri- 
gan [1911]  2  Ir.  R.  301,  46  Ir.  L.  T.  82. 

If  the  incapacity  of  the  workman  is  due  to  a 
supervening  cause,  he  muat  establish  a  causal 
connection  between  this  novus  actus  inter- 
venieng  and  the  original  injury.  Brownlee 
v.  Coltness  Iron  Co.  [1917]  W.  C.  &  Ins.  Rep. 
(Eng.)   236. 

Where,  however,  a  workman  has  been  in- 
jured by  what  was  admittedly  an  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment, and  claims  compensation  under  the 
act,  the  onus  of  proving  that  the  subsequent 
existing  incapacity  is  no  longer  due  to  the 
accident,  but  is  attributable  to  a  nowi8  ootua 
interveniens,  such  as  improper  medical  treat- 
ment owing  to  an  incorrect  diagnosis,  is 
on  the  employer.  Bower  v.  Meggitt  [1917] 
W.  C.  &  Ins.  Rep.  (Eng.)  40,  116  L.  T.  N.  S. 
178,  86  L.  J.  K.  B.  463,  10  B.  W.  C.  0.  146; 
Brownlee  v.  Coltness  Iron  Co.  [1917]  W.  C.  k 
Ins.  Rep.  (Eng.)  235. 

Where  a  watchman  claims  compensation 
for  injuries  arising  out  of  the  operation  of  a 
hazardous  business,  the  burden  of  proof  rests 
on  the  employer  to  show  that  the  plant  was 
not  in  operation  and  hence  that  the  employee 
was  not  exposed  at  the  time  of  his  injury 
to  the  hazards  of  the  business.  Kobyra  v. 
Adams,  176  App.  Div.  43,  162  N.  Y.  S.  269. 

2.  BiTBDEiT  Not  Sustained. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  burden  of 
proof  had  not  been  sustained  by  the  appli- 
cant: 

Porter  Walking  Three  Miles  voith  Seventeen 
Pound  PiMToeL^A.  porter,  twenty-six  years  of 
age  and  in  good  health,  was  sent  by  his  em- 
ployers on  a  very  hot  day  with  a  parcel 
weighing  seventeen  pounds  a  distance  of  about 
three  miles.  He  was  given  money  for  a  train 
fare.  He  arrived  at  his  destination  between 
three  and  four  o'clock  in  the  afternoon,  when 
he  knocked  at  the  door  but  was  not  answered, 
as  no  one  was  in.  He  then  sat  down  on  a 
coping  at  the  top  of  the  steps  leading  to  the 
door.  After  sitting  there  a  little  time  he 
fell  into  the  area  below,  receiving  injuries 
from  which  he  died  later.  It  was  held  that 
the  applicant  for  compensation  had  not  dis- 
charged the  burden  which  rested  on  him  of 
showing  that  the  accident,  which  admittedly 
happened  in  the  course  of  the  deceased's 
employment,  arose  out  of  the  employment  in 
any  sense  in  which  those  words  could  prop- 
erly be  applied.  Kettle  v.  McKay  [1916]  W. 
C.  &  Ins.  Rep.  (Eng.)  297,  116  L.  T.  N.  S. 
397,  85  L.  J.  K.  B.  1490,  9  B.  W.  C.  C.  544. 

Workman  Opening  Window  Fastened  by 
Employer, — ^An  employer  in  anticipating  and 
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guarding  against  his  employees  passing  over 
the  top  of  dye  tubs,  which  were  filled  with 
hot  water  and  constantly  emitted  steam, 
caused  the  lower  or  bottom  sashes  in  the  win- 
dows back  of  the  dye  tubs  to  be  ^'nailed  down 
so  that  the  men  would  not  be  reaching  over 
the  tubs  to  open  the  windows."  The  claim- 
ant, after  passing  over  the  dye  tubs,  was  at- 
tempting to  remove  the  fastening  of  the  win- 
dow in  question  by  the  use  of  a  chisel  and 
hammer,  when  he  '"was  struck  in  the  eye  by  a 
piece  of  the  chisel,"  broken  off  by  a  blow  of 
the  hammer.  It  was  held  that  he  had  failed 
to  show  that  the  accident  arose  out  of  his 
employment.  In  re  Borin,  227  Mass.  452,  116 
N.  E.  817. 

Blood  Poisoning. — ^A  workman  on  returning 
home  from  work  one  evening  showed  his  wife 
a  scratch  or  mark  behind  one  ear.  He  con- 
tinued to  work,  but  continually  complained  of 
pain,  and  after  a  fortnight  died  of  acute 
blood  poisoning.  Evidence  was  given  on  be- 
half of  the  employer  that  the  workman  had 
a  pimple  behind  his  ear  and  that  if  he 
scratched  it  and  dirt  got  in,  blood  poisoning 
would  be  caused.  It  was  held  that  the  facts 
in  evidence  supported  the  decision  of  the 
county  court  judge  that  he  was  not  satisfied 
that  there  was  "personal  injury  by  accident 
arising  out  of  and  in  the  course  of  the  man's 
employment."  Fitzgerald  v.  Murphy,  45  Ir. 
L.   T.   200. 

In  his  particulars  of  claim,  a  dependent 
alleged  that  the  workman  was  moving  scen- 
ery "when  a  splinter  was  driven  into  tho 
middle  finger  of  his  right  hand,"  and  that 
he  died  of  blood  poisoning  following  on  this 
injury.  The  doctor  who  attended  the  work- 
man stated  that  he  saw  a  place  where  a  small 
wound  had  been  in  the  middle  finger  of  his 
right  hand,  and  that  the  inflanunation  was  in 
his  right  arm.  But  a  fellow  workman,  who 
saw  the  workman  with  a  splinter  in  his  finger 
and  who  removed  it  with  a  knife,  said  that 
the  splinter  was  in  the  tip  of  tiie  middle 
finger  of  the  left  hand.  It  was  held  that  there 
was  no  evidence  from  which  the  arbitrator 
could  find  that  there  was  an  accident  arising 
"out  of  and  in  the  course  of"  the  employment. 
Ford  V.  Gaiety  Theatre  [1914]  W.  C.  &  Ins. 
Rep.   (Eng.)  63,  7  B.  W.  C.  C.  197. 

ChiU — Brusker  Waiting  in  Mine  Pit, — ^A 
brusher  went  to  the  bottom  of  the  pit  shaft 
to  be  taken  to  the  surface  just  at  the  time  of 
the  beginning  of  the  daily  statutory  shaft  in- 
spection, of  which  he  knew.  The  inspection 
took  an  hour  that  morning  instead  of  the 
usual  half -hour,  owing  to  the  breakdown  of 
the  bell  wire,  and  during  that  time  the  work- 
man stood  about  in  a  strong  current  of  cold 
air.  He  contracted  a  chill  and  died  of  pneu- 
monia. It  was  held  that  the  evidence  sup- 
ported the  finding  by  the  arbitrator  that  the 
workman  had  not  been  injured  by  an  accident 


arising  out  of  and  in  the  course  of  his  em- 
ployment. Lycms  v.  Woodilee  Goal,  etc.  Cow 
117  L.  T.  N.  S.  (Eng.)  65,  86  L.  J.  P.  C.  137, 
[1917]  W.  N.  151,  61  Sol.  J.  490,  c#niitii^ 
[1916]  Sc.  Ct.  Sess.  719,  9  B.  W.  C.  C.  855. 

Heart  Disease, — In  arbitration  proceedings 
to  recover  compensation,  the  arbitrator  found 
that  the  claimant,  while  in  the  course  of  his 
employment  lifting  a  derailed  hutch,  felt  a 
sharp  pain  near  the  heart,  followed  by  palpi- 
tation and  shortage  of  breath,  and  that  on 
being  examined  the  claimant  was  found  to  be 
suffering  from  advanced  disease  of  the  heart, 
which  was  of  long  standing,  was  in  its  nature 
progressive,  and  bound  to  nutnifest  itself  soon- 
er or  later.  He  thereupon  held  that  it  waj» 
not  proved  that  the  lifting  of  the  hutch  ac- 
celerated the  disease.  It  was  held  that  the 
arbitrator  was  entitled  to  find  that  the  claim- 
ant had  not  proved  that  he  had  sustained  an 
"accident  arising  out  of  and  in  the  course 
of  his  employment."  Spenee  v.  Baird  [1912] 
Sc.  Ct.  Sess.  343,  49  Scott.  L.  Rep.  279,  [1912] 
W.  C.  &  Ins.  Rep.  18,  5  B.  W.  C.  C.  542. 

A  workman  employed  in  a  colliery  took  two 
empty  tubs  down  an  incline  having  a  slope  of 
one  in  twenty.  He  w«it  in  front  of  them 
to  hold  them  back.  Shortly  afterwards  the 
tubs  were  found  about  thirty  feet  down  the 
slope,  with  the  man  lying  dead  with  his  feet 
under  the  foremost  tub,  and  its  wheel  against 
his  right  leg.  Each  tub  was  provided  with 
an  iron  bar  or  "scotch"  which  could  be  in- 
serted into  the  wl^ls  to  prevent  its  moving. 
There  was  a  dispute  whether  the  tubs  had 
been  "scotched"  or  whether  they  had  been 
stopped  by  the  fall  of  the  man  himself  and 
the  obstruction  caused  by  his  leg  being  under 
the  wheel.  The  man  had  a  weak  heart,  far 
advanced,  with  an  almost  total  destruction 
of  the  mitral  valve,  and  the  evidence  was  to 
the  effect  that  his  death  might  have  been 
occasioned  by  the  pressure  on  his  leg  or  by  the 
extension  of  the  disease.  It  was  held  that 
the  county  court  judge  properly  dismissed 
the  application  for  compensation  on  the 
ground  that  the  burden  of  proof  which  lav 
on  the  applicant  to  show  that  the  death  of 
the  workman  was  due  to  an  accident  arising 
out  of  and  in  the  course  of  the  employment 
had  not  been  discharged.  Maxwell  v.  Ruabon 
Coal,  etc.  Co.  [1917]  W.  C.  &  Ins.  Rep. 
(Eng.)  36,  116  L.  T.  N.  S.  176,^86  L.  J.  K.  R 
428,  10  B.  W.  C.  C.  138. 

Pneumonia  —  Confticting  Testimony.  —  A 
workman  died  of  pneumonia.  His  dependents 
contended  that  the  pneumonia  resulted  from 
lowered  vitalitv  caused  by  an  accident  to  him 
arising  out  of  and  in  the  course  of  his  em- 
ployment. The  medical  referee  reported  that 
pneumonia  could  not  have  been  caused  by  the 
alleged  accident,  the  only  evidence  of  which 
consisted  of  several  inconsistent  statements 
made  by  the  workman  to  various  persons  oft 
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the  day  after  the  accident,  which  were  admit- 
ted in  eiridence  without  any  objection  being 
taken.  It  was  held  that  there  was  no  evidence 
that  there  was  any  accident  arising  out  of 
and  in  the  course  of  his  employment.  Lang- 
ley  V.  Reeve,  3  B.  W.  C.  C.  (Eng.)  175. 

Rupture. — A  workman  was  engaged  at  the 
moment  of  his  injury,  a  rupture,  in  his  usual 
and  ordinary  employment  in  the  usual  and 
ordinary  way.  In  the  course  of  his  employ- 
ment it  was  his  dutv  to  lift  an  iron  bar  about 
three  feet  long  and  weighing  about  ninety 
pounds,  once  in  about  every  fifteen  minutes, 
ninety  or  one  hundred  limes  a  dav.  It  was 
held  that  the  evidence  conclusively  showed 
that  he  had  not  suffered  an  accident  or  re- 
ceived an  injury  arising  out  of  and  in  the 
course  of  his  employment.  Kutschmar  v. 
Briggs  Mfg.  Co.    (Mich.)    163  N.  W.  933. 

A  workman  was  employed  as  an  engineer 
in  the  capacity  of  an  "engine  tamer,"  it  being 
his  dutv  to  take  locomotives  which  had  been 
overhauled  and  repaired  and  break  them  in 
before  they   were  put  into  regular   service. 
This  was  done  by  running  the  engine  back  and 
forth  in  the  yard  limits.    The  fireman  testified 
that  in  handling  one  engine  they  ran  it  back 
and  forth  along  a  two-mile  track  about  twen- 
ty-five times;   that  in  throwing  the  reverse 
lever  it  worked  hard,  and  on  one  occasion  the 
workman    requested    him   to   assist    him    in 
throwing  it;    tha^t  it   required  considerable 
exertion  for  the  two  of  them  to  throw  the 
lever;  that  the  workman  made  no  complaint 
of  being  hurt  that  day,  and  that  the  next 
day  they  handled  another  engine,  and  the  next 
time  he  saw  the  workman  was  two  days  later 
when  the   latter   complained   of  not  feeling 
well  and   stated  that  he  was  going  home. 
The  workman  died  following  an  operation  for 
strangulated  or  incarcerated  hernia.    It  was 
held  that  excluding  certain  testimony  improp- 
erly admitted  there  was  nothing  on  which  to 
base  the  conclusion  that  death  was  caused  by 
an  accidental  injury  arising  out  of  and  in  the 
course  of  his  employment.     The  court  held 
that  the  burden  rested  on  the  administratrix 
to  prove  that  the  injury  was  so  received,  and 
that  it  would  not  be  inferred  that  the  injury 
had  been  so  received  from  the  mere  fact  that 
the  workman,  in  his  employment,  was  en- 
gaged in  work  which  caused  him  to  undergo  a 
severe  physical  strain.    Chicago,  etc.  R.  Co.  v. 
Industrial  Board,  274  III.  336,  113  N.  £.  629. 
A  workman  suffering  from  hernia  was  em- 
ployed as  an  underground  hauler  in  a  col- 
liery, to  regulate  the  supply  of  empty  trains 
at  or  near  the  pit  bottom.    After  hauling  the 
allotted  quantity  of  trains  from  one  heading, 
occupying  about  an  hour  in  so  doing,  he  led 
his  horse  into  another  heading  to  do  similar 
work  there.    Shortly  afterward  he  was  heard 
to  call  out,  complaining  of  being  very  ill  and 
that  he  had  a  lump  coming  in  his  groin. 


He  died  of  strangulation  of  a  right  scrotal 
hernia  of  the  ordinary  inguinal  type.  On 
appeal,  it  was  held  that  the  evidence  was  not 
sufficient  to  justify  the  finding  of  the  county 
coUrt  judge,  that  the  strangulation  was  the 
result  of  some  act  of  exertion  which  the  work- 
man underwent  while  he  was  at  work  lifting 
a  train  or  some  other  act.  Perry  v.  Ocean 
Coal  Go.  106  L.  T.  N.  S.  (Eng.)  713,  [1912] 
W.  C.  Rep.  212,  5  B.  W.  C.  C.  421. 

Tuberculosis — Struck  by  Box. — The  work- 
man whose  death  was  the  subject  of  inquiry 
and  another  were  wl\eeling  a  load  of  castings 
in  a  box  on  a  truck  down  an  inclined  runway, 
the  other  man  being  at  the  upper  end,  holding 
the  handles  of  the  truck,  and  the  workman  in 
front  of  it,  holding  it  back.  The  other  man 
slipped  and  fell,  and  the  truck  ran  against 
the  workman  and  pushed  him  over  and  swung 
him  around  against  a  door.  The  box  hit  him 
on  the  left  side,  between  the  navel  and  the 
hip  and  a  little  lower  than  the  direct  line. 
In  reply  to  the  question  of  the  straw  boss 
as  to  whether  he  got  hurt,  he  replied  that  he 
did  not  but  got  a  strain  as  though  they  had 
put  an  electric  wire  on  him  or  an  electric 
shock,  and  continued  to  work.  Later  he  de- 
veloped a  supurating  sinus  in  the  region  of 
the  epididymis,  which  was  remote  from  the 
point' of  injury,  and  died  of  miliary  tubercu- 
losis of  the  lung.  The  medical  evidence  was 
unanimous  that  a  tubercular  condition  re- 
sulting from  a  blow  would  develop  at  the 
point  of  the  blow  as  the  seat  of  the  condition 
and  could  not  develop  from  a  strain.  It  was 
held  that  the  evidence  failed  to  sustain  a  find- 
ing that  the  workman  met  with  an  accident 
arising  out  of  the  employment.  Albaugh- 
Dover  Co.  v.  Industrial  Board,  278  111.  179, 
115  N.  £.  834. 

Dazed  Conditum — Fall. — The  workman  was 
employed  to  operate  a  coring  saw  on  the  sec- 
ond floor  of  a  factory,  and  was  in  general 
good  health.  One  day  he  was  not  well,  was 
slow  at  his  work,  had  no  appetite  and  threw 
away  his  lunch.  He  did  not  leave  work  with 
the  rest  of  the  men.  There  were  some  pipes 
lying  on  the  floor  near  his  work.  Half  an 
hour  later  the  night  watchman  found  him 
wandering  on  the  second  floor,  apparently  sick 
and  dased  and  unable  to  speak.  In  leaving 
the  building  he  had  a  fall,  but  not  hard,  on 
the  last  step  of  the  back  stairway.  When  he 
arrived  home,  after  a  trip  involving  two 
transfers,  his  clothes  were  covered  with  dust 
and  he  was  pale.  He  had  a  broken  collar  bone, 
and  after  remaining  in  bed  in  a  semi-conscious 
condition  for  nearly  two  weeks,  died.  It  was 
held  that  there  was  no  evidence  to  support  an 
award  on  the  ground  that  he  received  an  in- 
jury arising  out  of  and  in  the  course  of  his 
emploirment  which  had  caused  his  death. 
Peterson  v.  Industrial  Board,  281  III.  326, 117 
N.  E.  1033. 
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Seaman — Drinking  Poison  for  Water, — A 
seaman  by  mistaka  drank  from  a  tin,  which  he 
thought  contained  drinking  water  put  there 
to  cool,  a  solution  of  caustic  soda,  which  the 
owner  of  the  can,  another  member  of  the 
crew,  had  put  into  the  tin  for  the  purpose 
of  cleaning  it,  and  was  severely  injured.  It 
was  the  practice  of  the  crew  to  take  the  water 
in  tins  or  cans  to  a  cool  place  and  leave  it  to 
cool  and  partake  of  it  as  required,  a  practice 
sanctioned  by  the  officers,  but  not  done  by 
their  orders.  It  was  held  that  there  was  no 
evidence  that  the  accident  arose  out  of  the 
employment.  Hutchinson  v.  M'Kinnon  [1916] 
A.  C.  (Eng.)  471,  114  L.  T.  N.  S.  570,  [1916] 
W.  C.  &  Ins.  Rep.  17,  85  L.  J.  P.  C.  98,  60 
Sol.  J.  320,  [1916]  W.  N.  46,  9  B.  W.  C.  C. 
147,  32  Times  L.  Rep.  283,  reversing  [1915] 
W.  C.  &  Ins.  Rep.  386,  [1915]  Sc.  Ct.  Sess. 
867,  [1915]  Scot.  L.  T.  22. 

St<ible  Boy — Kicked  hy  Horse, — ^A  stable 
lad  w^as  found  lying  unconscious  in  his  em- 
ployer's stable,  having  been  kicked  in  the  head 
by  a  horse.  He  died  without  recovering  con- 
sciousness. The  horse  which  had  kicked  the 
boy  was  quiet  and  had  no  vice.  The  boy  had  a 
halter  in  his  hand  when  found,  which  he  was 
clutching,  and  he  was  lying  with  his  legs 
nearer  the  horse  than  his  head.  There  was 
evidence  that  the  boy  had  been  employed  to 
sweep  up  the  stables  and  yard  and  p'ut  the 
head  collars  up,  when  the  horses  were  out. 
The  stable  had  been  swept  out  and  the  broom 
put  back  in  place  at  the  time  of  the  accident, 
and  the  boy  had  nothing  to  do  with  the  halter 
at  that  time,  as  he  had  nothing  to  do  in  the 
stable  after  the  sweeping  up.  The  boy  was 
not  wrong  in  being  in  the  stable.  He  had  been 
caught  teasing  the  horses  with  the  broom 
and  a  halter  on  previous  occasions.  It  was 
held  that  there  was  evidence  on  which  the 
county  court  judge  could  act  to  show  that 
at  the  time  when  the  accident  happened  the 
boy  had  no  business  in  the  stable  at  all  with 
the  halter,  and  therefore  that  the  accident 
did  not  arise  out  of  his  emplovment.  Joy 
V.  Phillips  [1916]  1  K.  B.  (Eng.)  849,  114 
L.  T.  N.  S.  577,  [1916]  W.  C.  A  Ins.  Rep.  67, 
85  L.  J.  K.  B.  770,  [1916]  W.  N.  142,  9  B.  W. 
C.  G.  242. 

Porter  Riding  on  Footboard  of  TrtiMi.— A. 
porter  fell  under  a  train  leaving  a  station, 
with  the  result  that  he  was  severely  injured. 
He  claimed  compensation  from  his  employers, 
alleging  that  the  accident  happened  while  he 
was  carrying  out  his  duties  as  porter,  secur- 
ing the  handle  of  a  door  of  the  train.  His 
employers,  however,  deny  liability  on  the 
ground  that  the  accident  happened  owing  to 
his  getting  on  the  footboard  of  the  train  for 
his  own  pleasure,  to  talk  to  some  passenger 
friends.  It  was  held  that  there  was  sufficient 
evidence  to  support  the  conclusion  of  the 
county  court  judge  that  the  man  was  riding 


on  the  footboard  for  his  own  pleasure,  and 
that  the  accident  did  not  therefore  arise  out 
of  the  employment.  Parsons  v.  South- West- 
ern, etc.  Rys.  [1916]  W.  C.  &  Ins.  Rep.  (Eng.) 
264,  9  B.  W.  C.  C.  532. 

S€ain€ut — Fall  from  Bridge. — On  the  even- 
ing of  this  accident  the  first  mate  of  a  steam- 
ship, heavily  under  the  influence  of  drink, 
reached  his  vessel  at  the  quay  when  the  lad- 
der and  gangway  had  been  pulled  on  board, 
the  vessel  being  about  to  sail  and  having 
delayed  her  departure  owing  to  his  late  ar- 
rival, and  was  helped  on  board.  It  was  hi& 
duty  to  come  on  the  bridge  and  take  the  wheel 
when  the  vessel  left  port,  but,  after  taking 
the  wheel,  he  was  navigating  the  vessel  so 
dangerously  that  the  captain  took  the  wheel 
from  him  and  ordered  him  to  go  below  as  he 
was  "not  fit  to  be  about  the  decks."  The 
descent  from  the  bridge  was  by  means  of  a 
narrow,  almost  upright  ladder  some  six  feet 
in  height.  He  staggered  across  the  bridge, 
and  instead  of  immediately  going  below,  a<t 
ordered  by  the  captain,  remained  standing  at 
the  head  of  the  ladder  for  eight  or  ten  min- 
utes. Shortly  afterwards  a  thud  was  heard, 
and  he  was  found  at  the  bottom  of  the  ladder 
with  a  w*ound  in  his  head  from  which  his 
death  followed.  No  one,  however,  actually 
saw  him  fall.  On  appeal  it  was  held  that 
the  evidence  failed  to  sustain  the  finding  of 
the  recorder  that  the  accident  had  arisen 
out  of  and  in  the  course  of  the  employment. 
Murphy  v.  Cooney  [1914]  2  Ir.  R.  76,  [1914] 
W.  C.  *&  Ins.  Rep.  44,  48  Ir.  L.  T.  13,  folUnc- 
ing  Frith  v.  Steamship  Louisiana  [1912]  2 
K.  B.   (Eng.)  155,  [1912]  W.  C.  Rep.  285. 

Larking — Shot  by  FeUow  Servant, — A  do- 
mestic servant  whilst  in  the  course  of  her 
employment  was  accidentally  shot  and  injured 
by  a  farm  laborer  who  was  carrying  a  gun 
from  the  house  to  the  fields,  where  it  was 
required  by  the  employer  for  the  purpose  of 
shooting  crows.  In  reply  to  the  question: 
"Did  he  present  it  at  you  in  a  joke?" 
put  by  the  county  court  judge,  she  stated: 
"He  might  have  pointed  it  at  me;  it  was  not 
intended."  It  was  held  that  her  evidence 
was  sufficient  to  justify  the  conclusion  that 
the  injury  was  caused  by  the  larking  or  fool- 
ing of  the  laborer  and  that  therefore  it  wa» 
not  an  accident  arising  out  of  the  emploTmcnt. 
Hillis  V.  Shaw  [1913]  W.  C.  &  Ins.  Rep.  744, 
47  Ir.  L.  T.  Rep.  221. 

Night  Watchman — Mistaking  Sheriff  /of 
Robber. — ^A  night  watchman  of  a  construction 
company  with  a  bridge  operator  whose  station 
was  near  the  construction  company's  build* 
ings,  and  a  deputy  sheriff  and  his  assistant 
mistook  each  other  for  robbers  whom  they 
knew  to  be  in  the  vicinity,  and  in  the  dark- 
ness and  fog  shota  were  exchanged  and  the 
watchman  was  fatally  injured.  It  was  held 
that  there  was  no  evidence  to  support  the 
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finding  that  the  watchman's  injury  "arose  out 
of"  his  employment.  Harbroe's  Caee,  223 
Mass.  139,  111  N.  E.  709,  L.R.A.1916D  933. 
Circus  Employee — Leaving  Team. — A  hos- 
tler employed  in  a  show  was  driving  a  team 
and  was  engaged  in  hauling  equipment  from 
the  show  ground  to  the  railroad  and  in  load- 
ing cars.  About  an  hour  after  .midnight  he 
temporarily  left  his  team  in  the  care  of  a 
fellow  workman  and  'Vent  to  the  sleeping 
car  to  go  to  the  toilet  and  get  a  drink  of 
water."  While  crossing  the  tracks  on  his 
way  back  to  his  team,  he  was  knocked  down 
by  a  moving  car  and  injured.  It  was  held 
that  the  evidence  did  not  warrant  the  finding 
that  the  injury  by  aocident  arose  out  of  and 
in  the  course  of  his  employment.  Hagenback 
V.  Leppert  (Ind.)  117  N.  E.  631. 

Hospital  Bupervntendent-^Qoing  Home  for 
Dinner. — It  was  the  'custom  .of  the  superin- 
tendent of  a  hospital  to  take  his  noon  and 
evening  meals  at  the  hospital,  unless  he  was 
called  home  for  some  reason  or  unless  he  had 
business  down  town  which  took  him  away 
from  the  hospital.  One  evening  he  called  up 
his  home  and  said  that  he  would  be  home  for 
the  evening  meal.  Half  an  hour  later  he  waa 
killed  by  a  street  car  as  he  was  about  to 
enter  the  campus,  which  was  directly  between 
the  hospital  and  his  home,  from  the  direc- 
tion of  the  hospital.  It  was  not  shown  that 
he  had  any  business  to  transact  on  the  way 
or  what  the  nature  of  the  business  might  be. 
It  was  held  that  there  was  not  sufficient  evi- 
dence to  show  that  the  accident  arose  out  of 
and  in  the  course  of  his  employment.  Draper 
v  Regents  of  University  (Mich.)  161  N.  W. 
956. 

Miner  Leaving  Work  by  Permisaion — CroaS' 
ing  "Jig  Brow" — One  of  the  authorized  ways 
by  which  the  workmen  employed  in  a  colliery 
left  the  pit  was  by  a  jig  brow,  along  which 
lull  tubs  were  let  down  and  empty  tubs  drawn 
up  by  means  of  a  jig-wire  rope  to  which  they 
were  hooked.  At  two  o'clock  in  the  after- 
noon, the  usual  time  for  the  colliers  to  leave 
the  pit  by  the  jig  brow,  the  running  of  tubs 
up  and  down  thereon  was  stopped,  and  at  the 
rear  of  any  empty  tubs  remaining  stationary 
on  the  jig-brow  "level"  a  "stop  block"  was 
let  down,  which  prevented  them  from  running, 
backwards  down  the  jig  brow.  Consequently, 
at  that  time,  the  jig  brow  and  jig-brow  "level" 
v^ere  made  safe  for  colliers  using  the  same, 
and  they  could  then  pass  with  safety  either 
behind  or  between  the  stationary  trucks  in 
the  jig-brow  "level."  A  workman  left  his 
working  place  two  hours  before  the  usual 
time  with  permission  and  went  to  the  jig- 
brow  "level."  As  soon  as  the  empty  tubs 
bad  become  stationary,  but  before  the  process 
of  "jigging"  was  completed — that  is  to  say, 
before  the  "stop  block"  had  been  let  down  or 
there  had  been  time  to  let  it  down — ^he  forced 
the  two  center  tubs  part  in  order  to  make 


a  gap  through  which  he  could  pass.  The 
movement  of  the  tubs  released  the  hook  by 
which  they  were  attached  to  the  jig-wire 
rope,  and  the  four  tubs  began  to  move  back- 
wards down  the  incline,  dragging  him  with 
them,  he  receiving  injuries  which  caused  his 
death.  If  he  had  not  pushed  the  tubs  apart, 
they  would  not  have  moved;  and  if  he  had 
waited  a  few  seconds  the  ''stop  block"  would 
have  been  let  down  and  he  could  have  passed 
between  the  tubs  with  perfect  safety;  ox*  if 
he  had  walked  three  and  a  half  yards  he  could 
have  gone  around  the  front  of  the  first  tub 
with  perfect  safety.  It  was  held  that  the 
evidence  warranted  the  finding  of  the  county 
court  judge  that  the  accident  had  not  been 
shown  to  have  arisen  "out  of  and  in  the 
course  of"  the  employment,  but  that  the 
workman  exposed  himself  to  an  added  risk 
or  peril  which  was  not  incidental  to  his  em- 
ployment, but  was  due  entirely  to  his  own 
conduct.  Baker  v.  Bradford  [1916]  W.  C.  & 
Ins.  Rep.  (Eng.)  177,  114  L.  T.  N.  S.  1144, 
85  L.  J.  K.  B.  1031,  60  Sol.  J.  493,  [1916] 
W.  N.  202,  9  B.  W.  C.  C.  436,  affirming  [1915] 
W.  0.  &  Ins.  Rep.  676,  86  L.  J.  K.  B.  263. 

Returning  from  Use  of  Convenience  Other 
than  That  Provided. — The  applicant  was  em- 
ployed at  a  colliery  as  a  laborer  in  a  fitting 
shop  on  the  surface,  and  on  the  day  of  the 
accident  was  suffering  from  diarrhoea  and 
had  to  go  to  relieve  himself  on  several  occa- 
sions. There  were  four  sets  of  privies  pro- 
vided for  the  use  of  surface  men  on  the  em- 
ployer's premises,  some  of  which,  including 
one  specially  provided  for  the  fitters  and  con- 
sisting of  four  privies,  could  be  reached  from 
the  fitting  shop  without  crossing  any  railway 
lines.  There  was,  however,  one  set  of  con- 
veniences on  a  dirt  tip  some  distance  away 
which  could  only  be  reached  by  crossing  the 
lines  in  a  busy  part  of  the  yard.  On  the 
last  occasion,  instead  of  going  to  any  of  the 
conveniences  provided,  the  applicant  went  on 
to  the  slope  of  the  dirt  tip  amongst  some 
bushes  and  there  relieved  himself.  In  return- 
ing to  the  fitting  shop  he  was  knocked  down 
and  TWO.  over  while  crossing  the  rails.  By  a 
statutory  regulation,  a  copy  of  which  was 
posted  up  in  the  mines  and  on  the  premises, 
it  was  provided  that  '^o  person  shall  relieve 
his  bowels  on  the  surface  except  in  one  of 
the  conveniences  provided."  The  only  reason 
given  by  the  applicant  for  not  using  the  con- 
veniences provided  was  that  he  thought  they 
might  be  full,  but  he  admitted  that  he  did 
not  go  to  look.  It  was  held  that  there  was 
ample  evidence  to  sustain  the  finding  of  the 
county  court  judge  that  the  accident  did  not 
arise  out  of  the  applicant's  employment. 
Senior  v.  Brodsworth  Main  Colliery  Co. 
[1917]  W.  C.  &  Ins.  Rep.  (Eng.)  284. 

Unexplained  Death — Commercial  Traveler. 
— A  commercial  traveler  in  the  course  of  his 
employment  met  a  customer,  and  both  visited 
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two  public  houses  at  which  they  had  some 
form  of  alcoholic  refreshment.  Thereafter 
they  went  to  another  town,  where  the  com- 
mercial traveler  did  not  attempt  to  transact 
any  business,  but  became  intoxicated,  and 
while  in  this  condition  found  hb  way  to  the 
station,  where  he  was  last  seen  alive  sitting 
in  a  seat  some  ten  feet  from  the  edge  of  the 
platform.  A  non-stopping  goods  train  passed, 
and  shortly  after  he  was  found  lying  on  the 
rails  with  his  head  outwards  and  his  feet 
towards  the  platform,  having  received  inju- 
Ties  from  which  he  died  in  a  few  hours.  It 
was  held  that  the  evidence  did  not  support 
the  finding  of  the  arbitrator  that  the  accident 
arose  out  of  the  employment.  Renfrew  v. 
M^Crae  [1914]  Sc.  Ct.  Sess.  539,  [1914]  W. 
C.  &  Ins.  Rep.  195^  [1914]  1  Scott.  L.  T.  364. 

Unexplained  Death — Dock  Laborer. — A 
dock  laborer  was  engaged  to  assist  in  dis- 
charging a  vessel's  cargo.  The  only  inter- 
vals given  dock  laborers  by  their  employers 
v/as  an  hour  for  breakfast  and  an  hour  for 
dinner,  but  it  was  within  the  knowledge  of 
employers  that  these  men  were  in  the  habit, 
without  asking  leave,  of  going  at  other  times 
to  a  public  house  nearby  for  liquid  refresh- 
ment. The  employer's  clerk  considered  the 
laborer  as  unfit  to  continue  to  work  owing 
to  his  drunken  condition,  the  result  of  sev- 
eral visits  to  the  public  house,  and  directed 
him  to  sit  down  in  the  shed,  where  his  money 
would  be  brought  to  him.  When  the  clerk 
returned  with  the  money  he  could  not  find 
him.  The  body  was  shortly  afterward,  and 
before  the  expiration  of  the  working  hours, 
found  in  the  water  about  opposite  the  place 
where  he  had  been  working.  It  was  held 
that  there  was  not  sufficient  evidence  to  show 
that  this  accident  arose  out  of  the  employ- 
ment or  in  the  course  of  that  employment. 
Mlntyre  v.  Stewart  [1915]  W.  C.  &  Ins.  Rep. 
550,  [1916]  Sc.  Ct.  Sess.  91,  9  B.  W.  C.  C. 
430,   [1916]   2  Scott.  L.  T.  288. 

Unexplained  Death — Porter. — A  porter, 
when  last  seen,  was  in  an  intoxicated  condi- 
tion. Later  his  body  was  found  in  his  por- 
ter's uniform  in  a  sitting  position  in  one  cor- 
ner of  the  freight  elevator  of  the  hotel  in 
which  he  was  employed,  with  his  legs  lying 
across  a  small  two-handled  baggage  truck. 
An  examination  disclosed  that  his  neck  was 
broken,  and  that  he  had  suffered  a  cut  in  the 
jaw,  and  an  abrasion  on  the  right  leg  near 
the  knee.  There  was  a  small  pool  of  blood 
beside  him.  The  elevator  had  been  used  two 
hours  previously  by  another  porter,  and 
there  were  no  marks  of  any  kind  on  the  ele- 
vator beam  or  the  sides  of  the  elevator  shaft. 
He  had  apparently  finished  his  work  for  the 
day,  and  his  fellow  employees  and  tlie  clerk 
supposed  that  he  had  gone  home,  as  was  his 
custom.  It  was  held  that  there  was  no  proof 
fairly  tending  to  show  tliat  the  death  resulted 


from  an  accidental  injury  received  arising 
out  of  and  in  the  course  of  the  employment. 
Savoy  Hotel  Co.  v.  Industrial  Board,  279  III. 
329,  116  N.  E.  712. 

Unexplained  Death — Beaman. — ^A  seaman 
disappeared  while  he  was  on  duty  at  the 
wheel  of  a  steamship  in  the  wheelhouse  in 
the  center  of  the  flying  deck,  while  the  first 
and  third  officers  were  also  on  the  flying  deck 
on  look-out,  one  on  the  starboard,  and  the 
other  on  the  port  side.  There  were  two  doors 
to  the  wheelhouse,  one  at  the  port  and  the 
other  at  the  starboard  side,  and  there  was  a 
solid  railing  round  the  flying  deck  over  three 
feet  high.  The  night  was  not  stormy;  it  ^-as 
rough,  dark  and  drizzling,  and  the  sea  was 
choppy,  but  the  ship  was  not  rolling  and  was 
quite  steady.  The  county  court  judge  found 
as  a  fact  that  the  death  was  not  the  result 
of  an  accident'  arising*  out  of  and  in  the 
course  of  the  employment.  On  appeal  it  was 
held  that  as  the  post  of  duty  of  the  seaman 
was  at  the  wheel,  the  onus  of  proof  on  the 
applicant  was  not  met  by  an  assumption  that 
he  was  at  his  allotted  employment  when  he 
fell  overboard,  since  the  natural  inference 
from  the  facts  would  be  that  he  was  not. 
Rourke  v.  Holt  [1917]  2  Ir.  R.  318. 

A  fireman  on  a  ship,  having  no  work  to  do 
imtii  the  next  day,  when  the  ship  was  to  sail, 
went  ashore  with  another  man  at  6:30  p.m. 
They  went  to  the  theatre  and  stayed  there 
until  8:80  P.M.     There  they  met  a   friend, 
and  after  stopping  at  a  public  house  for  some 
drinks,    returned   towards   the   ship.     When 
still  some  distance  away  from  the  ship,  the 
firejman's  companion  collapsed  and  had  to  be 
helped  along.     A  little  further  on,  the  fire- 
man  turned-  back,   saying  that   he  was  not 
going  on  board  at  present.     He  was  never 
seen  again,  and  some  two  months*  later  his 
body  was  found  in  the  dock  a  little  forward 
of  the  place  where  the  bow  of  his  ship  had 
been.     There   was   evidence  that  he  was  a 
steady,  sober  and  capable  man,  and  that  dur- 
ing the  five  years  he  had  been  employed  on 
the  ship  he  had  never  stayed  a  night  ashore. 
It  was  held  that  there  was  no  evidence  to 
establish  that  the  accident  happened  in  the 
course  of  his  return  to  the  ship,  and  hence 
that  such  an  inference  drawn  by  the  county 
court  judge  and  his  conclusion  that  the  acci- 
dent arose  out  of  and  in  the  course  of  tlie 
deceased's  employment  were  without  support 
Spencer  r.  LibeHy  [1917]  W.  C.  4  Ins.  Rep. 
(£ng.)   293. 

Unexplained  Death — Ship's  CooA*.— The 
ship's  cook  was  in  the  galley,  which  was  on  the 
bridge  deck,  about  6:45  A.M.,  and  after  look- 
ing for  something  there  and  directing  the 
second  cook  to  have  the  porridge  on  at  7  A.V.. 
remarked,  "This  is  a  hell  of  a  job."  He  there- 
after left  the  galley  and  was  never  seen  a^io 
by  anybody  on  board.     The  bridge  deck  on 
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which  the  galley  was  sitiiated  was  fenced  by 
a  strong  iron  railing  about  three  feet  high 
with  uprights  about  four  feet  apart.  There 
was  no  observable  grease  on  the  deck  that 
morning.  The  arbitrator  found  that  there 
were  no  facts  proved  or  admitted  from  which 
it  could  be  inferred  that  he  met  his  death  by 
accident  arising  out  of  and  in  the  course  of 
his  employment,  and  this  decision  was  af- 
finned  on  appeal.  Lynch  v.  Crown  Steam- 
ship Co.  [1916]  W.  C.  &  Ins.  Rep.  194,  [1916] 
Sc.  Ct.  SesB.  695,  [1916]  1  Scott.  L.  T.  370. 
Finding — Contradictorif  Evidence. — A  find- 
inor  bv  the  industrial  accident  board  that  an 
employee  left  his  machine  '^temporarily  to  go 
to  the  toilet  or  for  some  other  purpq^  inci- 
dental to  his  employment,''  based  on  the  mere 
fact  that  the  toilet  and  water  tank  were  in 
the  direction  of  the  machine  by  which  he 
was  injured,  overruled  a  finding  by  the  arbi- 
tration committee  that  the  workman  was  in- 
jured while  acting  as  a  volunteer  in  fixing  the 
machine  of*  another,  which  latter  finding  was 
supported  by  the  testimony  of  every  eye- 
witness to  the  accident.  It  was  held  that 
there  was  no  evidence  whatever  to  sustain  the 
finding  of  the  board  that  the  accident  arose 
out  of  the  employment.  In  re  Dube,  226 
Mass.  691,  116  N,  E.  234. 

3.  Burden  Sustained. 

In  each  of  the  following  cases,  on  the  facte 
as  set  forth,  it  was  held  that  the  burden  of 
proof  had  been  sustained  by  the  applicant: 

Aneufiem. — There  were  two  accidents,  one 
in  October,  when  a  workman  fell  into  an 
excavation  and  sustained  bruises  of  the  chest 
and  ribs;  the  second  in  November^  when  he 
fell  dead  while  doing  8om«  heavy  lifting. 
After  the  first  accident  he  was  examined  by 
the  employer's  physician  who  found  heart 
irregularity  and  aneurism  of  the  aorta.  The 
trial  court  inclined  to  the  view  that  the  acci- 
dent in  October  produced  a  condition  that 
brought  on  the  death  under  the  strain  of  No- 
vember, although  he  held  that  it  could  reason- 
ably be  found  that  the  strain  of  November  in 
his  diseased  condition  was  the  cause  of  death, 
»d  therefore  found  that  the  workman  came 
to  his  death  by  an  accident  arising  out  of  and 
in  the  course  of  his  employment.  The  latter 
theory  was  held  to  be  sufiQciently  sustained 
and  the  finding  was  afiirmed.  Winter  v. 
Atkinson-Frizelle  Co.  88  N.  J.  L.  401,  96  Atl. 
360. 

The  workman  and  another  were  engaged  in 
unloading  steel  sheets  from  a  car.  Each 
sheet  weighed  from  465  to  485  pounds  and 
was  moved  by  means  of  a  crane.  The  sheets 
stood  on  edge  in  the  car  and  sometimes  be- 
came jammed  together  so  that  their  separa- 
tion required  a  great  deal  of  physical  effort. 
The  morning  of  his  injury,  the  workman  came 
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to  his  work  feeling  well.  Later  he  was  seen 
to  put  his  hand  to  his  throat,  to  stagger,  and 
to  complain  of  feeeling  sick.  He  was  found  to 
be  suffering  from  an  aneurism  of  which  the 
medical  evidence  was  to  the  effect  that  the 
strain  was  the  exciting  or  aggravating  cause. 
It  was  held  that  the  evidence  was  sufficient 
to  sustain  the  finding  that  he  suffered  person- 
al injuries  by  accident  ^'arising  out  of  and  in 
the  course  of  the  employment."  Haskell,  etc. 
Car  Co.  V.  Brown  (Ind.)  117  N.  E.  656. 

Blood  Poisoni/ng.'^A  workman  employed  in 
"spreading  sod,  cultivating,  and  doing  work 
in  the  line  of  improving  the  grounds,"  re- 
ceived a  scratch  on  the  back  of  his  hand 
which  became  infected,  and  he  died  of  blood 
poisoning.  It  was  held  that  the  evidence 
sustained  a  finding  that  the  injury  arose  out 
of  and  in  the  course  of  his  employment.  In 
re  Bean,  227  Mass.  558,  116  N.  £.  826. 

A  workman  was  employed  to  assemble 
brake  and  clutch  pedals,  in  which  employ- 
ment abrasions  were  a  conunon  form  of  in- 
jury. Shortly  before  quitting  time,  he  went 
to  the  foreman  and  exhibited  his  thumb, 
which  was  dirty,  torn  up  and  clotted  over  the 
nail  with  blood,  and  was  sent  by  the  latter  to 
a  doctor.  The  abrasion  was  treated,  but  was 
infected,  septicaemia  followed,  and  the  work- 
man died  therefrom.  It  was  held  that  the 
facts  supported  the  inference  that  the  in- 
jury arose  out  of  and  in  the  course  of  the 
employment.  Kinney  v.  Cadillac  Motor  Car 
Co.  (Mich.)  165  N.  W.  661. 

In  the  discharge  of  his  duties  a  fireman  was 
required  to  take  out  clinkers  from  the  com- 
bustion chamber,  clean  the  .boilers  and  fix- 
tures, polish  the  same,  clean  the  engine,  and 
oil  it.  One  day  he  was  attended  by  a  physi- 
cian who  discovered  two  little  cuts  through 
the  skin  on  the  thumb,  about  an  eighth  of  an 
inch  apart  and  half  an  inch  long,  around  which 
there  was  some  redness  and  from  the  con- 
dition of  which  he  judged  that  he  was  suffer- 
ing from  streptococcus  infection.  Two  days 
later  the  hand  was  more  swollen;  the  next 
day  he  had  chills  and  his  temperature  had 
gone  up.  He  was  removed  to  a  hospital,  grew 
worse,  and  died  four  days  later  of  septi- 
caemia. It  was  held  that  there  was  evidence 
to  sustain  the  finding  of  the  commission  that 
the  death  was  due  to  an  injury  received  in  the 
course  of  his  employment.  William  Rahr 
Sons  Co.  v.  Industrial  Commission  (Wis.) 
168  N.  W.  169. 

Rupture  of  Blood  Vessel. — ^A  mason's  help- 
er started  with  his  wheelbarrow  and  tools  for 
another  place  of  work  a  short  distance  away. 
His  wheelbarrow  was  of  iron  and  weighed 
some  eighty  pounds  and  the  tools  weighed 
perhaps  fifty  pounds.  A  block  and  a  half  of 
the  distance  was  up  a  steep  grade,  and  the 
alley  into  which  he  then  turned  was  rough 
and  full  of  holes.    He  was  suddenly  stricken 
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with  severe  pain  and  paralysis  of  the  lower 
limbs,  found  to  be  due  to  the  .rupture  of  a 
blood  vessel  caused  by  the  muscular  strain 
or  exertion  to  which  he  was  subjected  in  pro- 
pelling  the  wheelbarrow.  It  was  held  that 
the  finding  that  his  death  was  accidental  and 
arose  out  of  and  in  the  course  of  his  employ- 
ment was  sustained  by  the  evidence.  State 
V.  District  Ct  (Minn.)  162  N.  W.  678. 

The  workman  was  assisting  in  cutting  a 
large  piece  of  granite,  using  a  twenty-pound 
hammer.  The  blows  were  required  to  be 
struck  from  the  side,  necessitating  the  strik- 
er's assuming  a  crouching  position.  The  day 
was  very  cold.  He  struck  about  130  blows 
in  an  hour  and  a  quarter  with  the  heavy 
hammer,  after  which  he  was  considerably  ex- 
hausted  and  perspired  freely.  After  lunch  he 
resumed  the  work  of  striking  for  about  half 
an  hour  with  a  fifteen-pound  hammer.  After 
this,  while  engaged  in  manipulating  an  over- 
head traveler,  he  fell  over  a  pile  of  stone,  his 
head  striking  a  piece  of  granite,  cutting  a 
large  gash  over  his  right  eye,  and  died  a  few 
minutes  thereafter.  It  was  found  that  the 
cause  of  death  was  cerebral  hemorrhage  due 
to  a  ruptured  blood  vessel,  and  that  he  came 
to  his  death  as  the  result  of  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment. The  evidence  was  held  to  be  sufBcient 
to  justify  this  finding  and  to  support  an 
award.  State  v.  District  Ct.  (Minn.)  163  N. 
W.  667. 

A  fireman  on  board  ship  was  seen  frequent- 
ly drinking  water  while  in  the  stokehole. 
Soon  afterwards  he  was  found  to  be  very  ill; 
later  he  became*  unconscious  and  died.  The 
medical  evidence  as  to  the  cause  of  death  was 
conflicting.  The  county  court  judge  came  to 
the  conclusion,  there  being  medical  evidence 
to  that  effect,  that  the  cause  of  death  waa 
cerebral  hemorrhage,  caused  by  the  heat  and 
drinking  of  excessive  quantities  of  water,  and 
that  the  fireman  had  sustained  a  "personal 
injury  by  accident  arising  out  of  and  in  the 
course  of  the  employment."  On  appeal,  the 
finding  was  sustained.  Johnson  v.  Steam- 
ship Torrington,  3  B.  W.  C.  C.  (Eng.)  68. 

Gonorrhedl  Infection — Suhstaaioe  in  Eye 
Removed  by  Fellow  Workman, — A  workman 
employed  by  a  manufacturing  company  waa 
working  on  a  rear  axle  with  another  em- 
ployee, when  a  piece  of  steel  flew  and  struck 
him  in  the  right  eye.  At  once,  after  the  ac- 
cident, a  fellow  workman  examined  the  eye, 
using  for  that  purpose  a  match  wrapped  in 
a  piece  of  cloth.  A  gonorrheal  infection  set 
in  and  he  lost  the  sight  of  the  eye.  It  was 
held  that  the  evidence  warranted  the  finding 
that  the  loss  of  sight  was  attributable  to  an 
accident  arising  out  of  and  in  the  course  of 
his  employment.  Cline  v.  Studebaker  Corp. 
189  Mich.  514,  155  N.  W.  619,  L.R.A.1916C 
1139. 


While  a  miner  was  breaking  up  a  large 
chunk  of  iron  ore  with  a  hammer,  a  particle 
of  ore  flew  into  his  left  eye,  cutting  through 
the  cornea  and  embedding  itself  in  the  eye- 
ball. A  fellow  workman  removed  the  particle 
from  the  eye  at  the  time,  using  in  his  efforts 
a  match  and  handkerchief.  The  eye  was  im- 
mediately tliereafter  washed  in  water  from  a 
trough  which  was  used  daily  by  other  miners 
for  the  purpose  of  washing  their  hapds  and 
faces.  Thereafter  a  gonorrheal  infection  set 
in  and  the  workman  lost  his  sight.  It  was 
held  that  the  finding  that  the  accidental  in- 
jury arose  out  of  and  in  the  course  of  the  em- 
ployment was  sustained  by  the  evidence. 
State  V.  District  Ct.  (Minn.)  163  N.  W.  755. 

A  workman  got  a  cinder  from  a  passing 
locomotive  in  his  eye,  which  a  fellow  work- 
man removed  from  the  eye  with  a  piece  of 
cotton.  Later  a  gonorrheal  infection  de- 
veloped in  the  eye,  blinding  him.  It  was  held 
that  the  evidence  sustained  the  finding  that 
the  accident  occurred  by  reason  of  and  in  the 
course  of  his  employment.  Canadian  Pac  R. 
Co.  V.  Flore,  24  (Quebec,  K.  B.  55,  24  Dominion 
L.  Rep.  710. 

Heart  Disease, — A  workman  was  descend- 
ing the  side  of  a  ship  by  a  rope  ladder.  The 
ladder  twisted  suddenly,  he  gave  a  cry,  fell 
into  the  water  and  was  dead  when  picked  up. 
The  medical  evidence  was  that  death  was  due 
to  heart  failure  and  not  to  drowning,  and 
that  the  heart  was  in  such  a  state  that  anv 
slight  exertion  might  have  caused, its  failure. 
It  was  held  that  there  was  evidence  to  sup- 
port the  finding  of  the  county  court  judge 
that  death  was  due  to  "accident  arising  out 
of  and  in  the  course  of  employment.''  Trod- 
den v.  McLennard,  4  B.  W.  C.  C.  (Eng.)  190. 

A  workman  was  employed  in  loading  heavy 
hags  on  to  trucks  and  then  pushing  the  load- 
ed trucks  on  to  a  railway.  The  work  waa 
heavy,  and  three  men  were  employed  on  it  so 
that  one  man  might  rest  while  the  other  two 
worked  except  that  all  three  pushed  a  truck. 
The  workman  had  been  working  all  morning, 
and  in  the  afternoon  he  had  just  joined  with 
the  other  two  men  in  pushing  a  truck,  when 
he  fell,  and  died  soon  afterwards.  The  medi- 
cal evidence  was  that  the  workman  was 
suffering  from  fatty  degeneration  of  the 
heart,  but  that  the  disease  was  not  so  far 
advanced  that  he  would  have  died  without 
being  subjected  to  certain*  strain.  It  vaa 
held  that  there  was  evidence  to  support  the 
finding  of  the  county  court  judge  that  the 
man  died  of  a  strain  arising  "out  of  and  in 
the  course  of"  his  employment.  Doughton  ?. 
Hickman  [1913]  W.  C.  &  Ins.  Rep.  (Eng.) 
143,  6  B.  W.  C.  C.  77. 

The  workman,  who  was  employed  on  a 
"band  press,"  a  machine  used  to  press  copper 
bands  around  shells,  slipped  on  a  T-rall  ex- 
tending about  an  inch  above  the  level  of  the 
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floor,  as  he  took  a  ahell  and  started  toward 
the  press.  He  fell  and  hit  his  breast  against 
the  lever  that  operated  the  press,  an  iron  rod 
with  a  steel  handle,  and  was  injured.  Alter 
the  injury  there  was  found  a  mark  over  his 
heart  about  five  inches  long,  and  his  attend- 
ing physician  testified  that  the  fall  brought 
on  a  condition  of  the  heart  known  as  "peri- 
carditis," which  caused  the  death.  It  was 
held  that  the  evidence  was  sufficient  to  show 
an  injury  by  accident  arising  out  of  and  in 
the  course  of  the  employment,  which  proxi- 
mately caused  the  death.  Buoyrus  Go.  t. 
Townsend  (Ind.)  117  N.  £.  666. 

Osteomy€litis--Blaw  While  Moving  RaU.^ 
A  workman  was  engaged  in  moving  rails  in 
a  colliery,  and  on  April  18,  while  dragging  a 
rail  along,  he  backed  into  a  prop,  with  the 
result  that  the  rail  struck  him  a  blow  on  the 
inside  of  the  thigh.  He  went  on  working  un- 
til May  29,  when  he  suffered  so  much  pain 
in  the  thigh  that  he  had  to  stop  work.  His 
panel  doctor  treated  him  for  contused  tissue. 
He  grew  worse,  and  on  June  10,  a  consulting 
doctor  was  called  in,  who  diagnosed  the  case 
as  osteomyelitis  and  septicaemia,  and  operat- 
ed at  once,  but  the  man  died  that  night.  It 
was  held  that  there  was  evidence  on  which 
the  county  court  judge  was  justified  in  find- 
ing, as  he  did,  that  the  workman  met  with  hia 
death  as  the  result  of  an  accident  arising  out 
of  and  in  the  course  of  his  employment.  Milla 
V.  Dinnington  Main  Coal  Co,  [1917]  W.  0. 
k  Ins.  Rep.  (£ng.)  11,  116  L.  T.  N.  S.  181, 
86  L.  J.  K.  B.  231,  61  Sol.  J.  202,  10  B.  W. 
C.  C.  153. 

Paralysis — Miner  Struck  6y  Mine  Prop.—^ 
The  plaintiff  testified  that  a  mine  prop  struck 
him  while  engaged  in  mining  coal,  on  the 
side  of  the  head,  midway  between  the  center 
of  the  top  of  his  head  and  the  top  of  his  ear, 
and  knocked  him  fifteen  feet  away;  that  the 
top  of  his  head  was  affected  and  his  skull 
fractured;  that  he  was  taken  to  the  hospital 
where  they  took  out  pieces  of  his  skull  and 
"bruised  blood;"  that  the  injury  caused  all 
his  strength  to  leave  him,  that  he  could  not 
use  his  right  hand  or  his  right  leg,  and  that 
the  right  side  of  his  body  was  paralyzed ;  and 
that  he  could  scarcely  walk.  His  evidence 
was  supported  by  that  of  three  physicians  to 
the  same  effect.  It  was  held  that  the  evi- 
dence amply  sustained  the  finding  that  he  was 
injured  while  in  the  course  of  his  employ- 
ment Frey  v.  Kerens-Donnewald  Coal  Co. 
271  111.  121,  110  N.  E.  824. 

Pneumonia  —  XJnexploMied  Accident,  —  A 
healthy  and  steady  workman  was  employed 
to  pick  up  cotton  waste  on  the  deck  of  a  ship. 
At  1  P.1C.  he  was  sent  to  work  in  No.  6  hold; 
at  3  p.K.  he  climbed  up  the  ladder  of  the 
hold,  apparently  in  great  pain,  and  was  sent 
home.  He  was  medically  attended,  and  marks 
^ere  found  on  his  ribs;  three  days  later  he 
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developed  pneumonia,  attributed  by  the 
doctor  to  the  injury  to  his  sides,  of  which  he 
died.  It  was  held  that  there  was  evidence 
that  the  workman  liad  died  from  ''personal 
injury  by  accident  arising  out  of  and  in  the 
coarse  of  the  employment"  Lovelady  v. 
Berrie,  2  B.  W.  C.  C.  (Eng.)  62. 

PuUimg  Waete  out  of  Oogs  of  Machine. — 
The  applicant  was  employed  in  filling  cans  of 
jute  from  a  machine  and  her  hand  was  caught 
in  the  cog  wheels  of  the  machine,  with  the  re- 
sult that  she  sustained  serious  injury.  She 
gave  evidence  that  about  a  month  before  the 
date  of  the  accident  a  piece  of  waste  jute  fell 
among  the  cog  wheels  of  the  machine  and 
brought  it  to  a  stop,  breaking  some  of  the 
cogs.  The  foreman  warned  her  that  if  such  a 
thing  happened  again  she  would  be  dismissed. 
On  the  day  of  the  accident  she  was  about  to 
stop  the  machine,  as  it  was  near  closing  time, 
when  a  piece  of  waste  fell  through  the  guard 
onto  the  cogs.  She  at  imce  tried  to  snatch 
it  out,  and  her  hand  was  caught  in  the  ma- 
chinery. She  knew  this  was  a  dangerous 
thing  to  do.  The  waste  must  have  been 
thrown  on  the  machine  but  the  girls  working 
near  her  denied  having  thrown  it.  Another 
can  filler  confirmed  the  applicant's  evidence 
of  the  incident  a  month  before  the  accident. 
The  county  court  judge  dismissed  the  appli- 
cation, saying:  "I  am  unable  to  accept  the 
story  told  by  the  applicant  as  to  the  way  this 
accident  happened.  The  onus  is  upon  her  to 
satisfy  me  upcm  this.  This  is  sufficient  to 
dispose  of  the  applicant's  case.  But  if  I  was 
able  to  accept  her  account,  I  think  even  then 
she  would  have  been  doing  something  she 
was  not  employed  to  do,  and  that  the  acci- 
dent happened  through  ^an  added  peril  to 
which  she  exposed  herself  by  placing  her  hand 
where  she  had  no  right  to  place  it,  and  not 
through  a  peril  invoked  in  her  contract  of 
service."  On  appeal  it  was  held  that  there 
must  be  a  new  trial.  MoNally  v.  Bootle  Jute 
Factory  Co.  [1916]  W.  C.  &  Ins.  Bep.  (Eng.) 
64,  114  L.  T.  N.  S.  816,  86  L.  J.  K.  B.  774. 

Rheumatism. — ^A  mine  brusher  was  directed 
to  bale  out  of  the  pit  the  water  which  had 
accumulated  owing  to  the  breakdown  of  the 
pump.  This  necessitated  his  standing  im- 
mersed in  water  up  to  his  chest  for  eight 
hours.  Thereafter  he  was  incapacitated  for 
work  for  several  days  by  rheumatism  owing 
to  the  extreme  and  exceptional  exposure  to 
cold  and  damp  which  his  work  of  bailing  had 
entailed.  On  these  facts,  the  arbitrator  held 
that  there  was  evidence  that  the  workman 
was  incapacitated  by  an  injury  caused  by  ac- 
cident arising  out  of  and  in  the  course  of  his 
employment.  And  on  appeal,  it  was  held 
that  there  was  evidence  on  which  the  arbitra- 
tor could  so  find.  Glasgow  Coal  Co.  v.  Welsh 
[1916]  2  A.  G.  (Eng.)  1,  Ann.  Cas.  1916E 
161,  114  L.  T.  N.  S.  809,  [1916]  W.  C.  &  Ins. 
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Rep.  79,  85  L.  J.  P.  C.  130,  32  Times  L.  Rep. 
350,  60  Sol.  J.  336,  9  B.  W.  C.  C.  371,  [1916] 
W.  N.  109,  atHrming  [1915]  W.  C.  &  In&.  Rep. 
463,  [1915]  Sc.  Ct.  Sess.  1020,  [1915]  2  Scott. 
L.  T.  123. 

The  applicant  was  employed  as  a  pilot  to 
take  a  ketch  out  of  the  harbor  on  a  rough 
night  with  a  high  wind.  Having  piloted  the 
ketch  out  of  the  harbor,  and  having  been  paid, 
the  applicant  attempted  to  get  into  his  own 
boat,  which  was  being  towed  astern  of  the 
ketch,  for  the  purpose  of  going  ashore.  He 
jumped  into  the  boat,  alighting  somewhere 
near  the  bows,  with  the  result  that  they  went 
under  water,  and  he  got  wet  up  to  his  thighs. 
He  was  pulled  up  on  board  the  ketch  again, 
and  later  rowed  ashore.  Subsequently  he 
suffered  from  sciatica.  The  county  court 
judge  found  that  the  applicant's  boat  filled 
with  water  by  accident,  that  he  got  wet  by 
accident  when  he  fh-st  jumped  into  the  boat  to 
go  ashore,  that  the  sciatica  was  the  result  of 
this  accident,  and  that  the  accident  arose  out 
of  and  in  the  course  of  his  employment.  On 
appeal,  it  was  held  that  there  was  sufficient 
evidence  on  which  the  county  court  judge 
would  find  as  he  did.  Barbeary  v.  Chugg 
[19li5]  W.  €.  &  Ins.  Rep.  (Enf;.)  174,  112  L. 
T.  N.  S.  797,  84  L.  J.  K.  B.  604,  8  Times  L. 
Rep.  153,  8  B.  W.  C.  C.  37. 

Rupture, — A  workman  employed  to  paint 
gas  engines,  was  ruptured  by  the  extra  strain 
caused  by  a  600  pound  engine,  which  he  was 
moving,  sticking  to  the  floor.  It  was  held  that 
the  evidence  supported  a  finding  that  he 
suffered  an  accidental  injury  arising  out  of 
and  in  the  course  of  his  employment.  Rob- 
bins  V.  Original  Gas  Engine  Co.  191 « Mich. 
122,  157  N.  W.  437. 

A  brewer's  assistant  was  lifting  a  heavy 
cask  standing  on  a  shelf  five  feet  from  the 
ground,  when  he  felt  a  severe  internal  pain 
and  became  faint  and  sick.  Afterwards  he 
found  that  he  had  ruptured  himself.  Twenty- 
two  years  before  he  had  had  a  rupture  in  the 
same  place,  for  which  he  wore  a  truss  for 
many  years,  but  during  the  last  four  or  five 
years  he  had  left  it  off,  having  found  that  he 
could  do  his  work  without  it.  The  county 
court  judge  held  that  although  there  was  ''in- 
jury by  accident,"  it  did  not  arise  ''out  of  the 
employment,"  but  was  the  result  of  a  gradual 
weakening  and  not  of  any  unusual  strain.  It 
was  held  that  "accident"  having  been  found, 
the  evidence  proved  that  it  arose  "out  of  the 
employment."  Brown  v.  Kemp  [1913]  W.  C. 
&  Ins.  Rep.  (Eng.)  595,  6  B.  W.  C.  C.  725. 

A  workman  accidentally  ruptured  himself 
in  the  course  of  his  employment  and  was  ob- 
liged to  undergo  an  operation  for  hernia.  In 
the  course  of  the  operation  he  was  discovered 
to  be  suffering  from  another  hernia  of  long 
standing,  and  both  hernias  were  operated  on 
at  the  same  time.    He  subsequently  died,  the 


cause  of  jdeath  being  found  to  be  heart  weak- 
ness and  degeneracy  "set  up  by  the  strain 
of  the  accident."  The  employers  maintained 
in  defense  to  the  claim  for  compensation  that, 
death  being  due  to  an  operation  part  of  which 
was  rendered  necessary  by  the  accident,  the 
operation  was  a  novua  actus  intervening  to 
break  the  chain  of  causation  between  the  ac> 
oident  and  the  death.  It  was  held  that  on 
the  facts  stated  there  was  evidence  to  justify 
the  arbitrator  in  finding  that  death  was  the 
result  of  the  accident  the  workman  had  sus- 
tained in  the  course  of  his  employment. 
Thomson  v.  Mutter  [1913]  Sc  Ct.  Sess.  619, 
50  Scott.  L.  Rep.  447,  [1913]  1  Scott.  L.  T. 
213,  [1913]  W.  C.  &  Ins.  Rep.  241,  6  B.  W. 
C.  C.  424. 

A  workman,  who  was  employed  in  lifting 
weights  in  a  sawmill,  went  to  his  work  about 
6  A.M.  He  returned  home  about  three  hours 
later  and  was  seen  by  his  wife  at  10  am 
lying  on  his  bed  and  vomiting.  He  was  also 
seen  with  his  hand  on  his  stomach  and  vomit- 
ing blood  in  a  place  close  to  his  work, 
but  not  part  of  the  place  where  he  was 
working.  He  died  nine  days  lator  of  a 
strangulated  hernia.  No  one  was  produced 
who  saw  him  at  work,  and  the  fore- 
man of  the  sawmill  who  was  in  court  dur- 
ing the  hearing  was  not  examined  by  either 
side.  It  was  held  that  while  the  facts  af- 
forded evidence  from  which  the  county  court 
judge  could  have  drawn  the  inference  that 
the  accident  (if  any)  arose  out  of  and 
in  the  course  of  the  employment,  there  must 
be  a  new  trial  because  the  judge  had  allowed 
his  mind  to  be  influenced  by  inadmissible  evi- 
dence. Shea  V.  Wilson  [1916]  W.  C.  d  Ins. 
Rep.   (Eng.)   197,  50  Ir.  L.  T.  Rep.  73. 

Tuberculo9i9 — Jumping  into  River  to  Avoid 
Injury. — While  the  claimant  was  workinj?  for 
his  employer  operating  a  crane,  one  of  the 
timbers  broke,  and  to  save  himself  from  in- 
jury he  jumped  into  the  river,  a  distance  of 
some  ten  feet,  the  water  coming  up  to  his 
knees.  He  waded  to  the  shore,  contracted  a 
heavy  cold  and  pleurisy,  which  developed  into 
pulmonary  tuberculosis.  It  was  held  that 
the  evidence  sustained  the  finding  that  his 
condition  was  the  result  of  an  accidental  in- 
jury arising  out  of  and  in  the  course  of  his 
employment.  Rist  v.  Larkin,  171  App.  Div. 
71,  156  N.  Y.  S.  875. 

Frost  Bite. — A  workman  was  cutting  ft 
roadway  on  railway  construction  work,  in  the 
open  air  for  from  ten  to  eleven  consecutive 
hours,  without  shelter,  when  the  temperature 
was  sixty  degrees  below  sero.  As  a  result  his 
feet  were  badly  frosen.  It  was  held  that 
there  was  ample  evidence  to  support  the  find- 
ing of  the  trial  judge  that  the  injury  vas 
from  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  that  the  work- 
man was,  by  reason  of  his  employment,  ex- 
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posed  to  a  greater  risk  of  frost  bite  than  per- 
sons not  BO  employed.  Nikkiczuk  v.  Me- 
Arthar,  9  Alberta  L.  Rep.  503,  34  West  L. 
Hep.  674,  28  Dominion  L.  Rep.  279. 

A  workman  was  employed  as  a  swamper  in 
cutting  and  hauling  timber,  and  making 
roads.  He  used  an  axe  and  handled  the  tim- 
ber with  his  hands,  and  they  came  in  contact 
with  the  snow.  The  weather  was  severely 
cold,  he  had  no  facilities  for  warming  or  pro* 
tecting  himself,  and  his  thumb  was  frozen 
so  that  amputation  was  necessary.  It  was 
held  that  the  evidence  fairly  sustained  a  find- 
ing that  the  character  of  the  workman's  em- 
ployment subjected  him  to  a  risk  of  freezing 
not  sliared  by  the  generality  of  the  com- 
munity, and  therefore  that  the  freezing  was  a 
personal  injury  by  accident  arising  out  of 
the  employment.  State  v.  District  Ct. 
(Minn.)  104  N.  W.  585. 

It  was  the  duty  of  the  claimant,  who  was 
employed  by  a  coal  dealer,  to  assist  the  driver 
in  caring  for  the  horses  and  in  carrying  coal. 
On  a  very  cold  stormy  day,  while  engaged  in 
carrying  coal,  all  the  claimant's  fingers  and 
toes  were  frostbitten.  It  was  held  that  the 
evidence  supported  the  finding  that  the  claim- 
ant, by  reason  of  his  employment  in  handling 
wet  coal  in  the  storm,  was  specially  affected 
by  the  severity  of  the  weather,  and  that  his 
injuries  were  accidental  and  aroise  out  of  his 
employment.  Days  v.  Trimmer,  176  App.  Div. 
124,  162  N.  Y.  S.  603. 

A  longshoreman  had  both  his  hands  more 
or  less  frozen,  losing  parts  of  the  fingers,  on 
a  day  when  the  thermometer  fell  to  four  de- 
grees below  zero.  It  was  held  that  the  evi- 
dence -sustained  the  finding  that  he  was  ex- 
posed "to  materially  greater  danger  and  a 
likelihood  of  getting  frozen  than  the  ordinary 
person  or  outdoor  worker  on  the  date*'  in 
question  by  reason  of  the  nature  and  the 
pbce  of  his  work,  and  therefore  that  he  had 
suffered  an  injury  arising  out  of  his  employ- 
ment. McMananian's  Case,  224  Mass.  554, 
113  N.  E.  287. 

A  janitor,  as  part  of  his  duties,  was  re- 
quired to  shovel  the  snow  from  the  sidewalk 
in  front  of  the  building.  While  so  engaged 
in  very  cold  weather,  he  froze  his  big  toe, 
with  the  result  that  the  amputation  of  his 
leg  became  neoessary.  It  was  held  that  his 
work  so  exposed  him  to  freezing  that  the  find- 
ing that  it  was  an  accident  arising  out  of  his 
employment  was  sustained  by  the  evidence. 
State  v.  District  Ct.  (Minn.)  164  N.  W.  917. 

Belt  Boy — Stone  Throion  by  Another  Boy, 
^A  boy  of  fourteen  was  employed  at  a  col- 
liery to  pick  stones  and  dirt  out  of  the  coal  in 
one  of  three  parallel  slow-moving  belts  con- 
veying coal.  He  was  hit  in  the  eye  by  a  stone 
tbrown  by  another  boy  employed  at  a  neigh- 
boring belt,  and  lost  the  sight  of  his  eye.  At 
the  top  of  the  stairs  leading  to  the  belts  there 
Was  a  notice  board  prohibiting  stone  throw- 


ii)g  in  the  mine,  but  the  boys  sometimes  threw 
stones  at  each  other  to  attract  attention. 
The  coimty  court  judge  found  that  the  stone 
was  mischievously  thrown,  though  whether  it 
was  aimed  at  the  boy  who  was  hurt  he  did 
not  know,  and  he  thought  that  it  did  not 
matter,  as  the  act  was  tortious;  but  he 
thought  that  the  circumstances  of  the  boy's 
employment  were  such  as  to  expose  him  to 
special  risk,  the  special  risk  being  stones 
thrown  by  other  boys;  and  therefore  made  an 
award  in  favor  of  the  injured  boy.  The  court 
of  appeal  were  of  the  opinion  that  it  was  not 
an  accident  arising  out  of  the  employment, 
and  set  aside  the  award.  On  appeal  to  the 
House  of  Lords,  it  was  held  that  there  was 
evidence  sufiicient  to  support  the  finding  of 
the  county  court  judge.  Clayton  v.  Hard- 
wick  Colliery  Co.  [1916]  W.  C.  &  Ins.  Rep. 
(Eng.)  33,  114  L.  T.  N.  S.  241,  85  L.  J.  K.  B. 
292,  32  Times  L.  Rep.  159,  60  Sol.  J.  138. 

Compositor — Going  on  Roof  for  Fresh  Air. 
— A  newspaper  compositor  towards  midnight 
or  early  in  the  morning  went  from  the  room 
in  which  he  was  working,  the  room  being  hot 
and  the  work  slack,  and  he  being  in  need  of 
fresh  air,  out  on  the  roof  of  a  building  on 
the  employer's  premises.  While  on  the  roof, 
he  accidentally  walked  over  the  edge,  or  be- 
came dizzy  and  slipped  off  into  the  areaway, 
and  fell  to  his  death.  One  of  the  office  rules 
forbade  any  employee  to  leave  the  composing 
room  during  working  hours  except  on  office 
business,  and  with  the  permission  of  the  man 
in  charge.  However,  there  was  an  established 
custom  among  the  employees,  known  to  the 
employer,  to  go  on  the  roof  for  the  purpose 
of  obtaining  fresh  air.  It  was  held  that  the 
evidence  sustained  the  finding  that  the  injury 
arose  out  of  and  in  the  course  of  the  employ- 
ment. Von  Ette's  Case,  223  Mass.  56,  111  N. 
E.  696,  L.R.A.1916D  641. 

Employee  Guarding  Ice  Pond. — ^A  work- 
man was  employed  in  the  business  of  harvest- 
ing ice  on  a  certain  pond.  On  the  morning 
of  the  day  of  his  death,  he  was  sent  by  his  em- 
ployer to  the  pond,  with  directions  to  remain 
there  until  three  o'clock  in  the  afternoon,  and 
to  prevent  all  persons  from  cutting  holes  and 
fishing  through  the  ice  on  the  central  portions 
of  the  pond.  He  was  not  directed  as  to  how 
he  should  perform  that  duty  or  at  what  place 
on  the  pond  or  its  shores  he  should  station 
himself.  At  about  noon,  while  the  workman 
was  alone  on  the  center  of  the  pond,  the  ice  on 
which  he  was  walking  broke,  and  he  was  pre- 
cipitated into  the  water  and  drowned.  It  was 
held  that  there  was  legal  evidence  in  sup- 
port of  the  conclusion  that  the  injury  and 
death  arose  out  of  and  in  the  course  of  the 
employment.  Jillson  v.  Ross,  38  R.  I.  145,  94 
Atl.  717. 

Employee  Working  Overtime — Anavoering 
Personal  Telephone  Call. — The  employee  was 
to  be  manager  of  a  store,  but  his  predecessor 
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^as  Btill  in  the  store  and  was  to  conclude  his 
service  the  next  day.  He  was  getting  through 
when  the  employee  came  to  work,  but  at  the 
latter*8  request  was  relieving  him  of  the  duty 
of  making  out  the  daily  report  at  the  time  of 
the  injury.  The  employee  was  working  over- 
time taking  account  of  stock,  and  was  injured 
by  falling  downstairs  at  eight  o'clock  in  the 
evening  while  answering  a  telephone  call  from 
his  daughter  who  asked  when  he  was  coming 
home.  It  was  held  that  the  evidence  war- 
ranted the  conclusion  that  it  was  the  em- 
ployee's duty  to  answer  telephone  calls  even 
outside  the  usual  business  hours,  and  hence 
that  the  fact  that  the  call  happened  to  be  a 
personal  one,  would  not  prevent  his  conduct 
in  attending  to  it,  from  being  service  issuing 
out  of  and  in  the  course  of  his  employment. 
So,  it  was  held  that  the  finding  that  he  re- 
ceived an  injury  in  the  course  of  and  arising 
out  of  his  employment  was  supported  by  the 
evidence.  Cox's  Case,  225  Mass.  220,  114  N. 
E.  281. 

Fireman — Fall  from  Engine. — A  fireman, 
while  firing  on  a  switch  engine,  fell  therefrom 
and  death  resulted.  On  an  autopsy,  the 
physicians  found  a  portion  of  the  brain  soft 
and  that  a  hemorrhage  apparently  had 
emanated  from  that  portion  of  the  brain,  and 
it  was  found  that  the  workman  died  from 
hemorrhage  of  the  brain  and  fracture  of  the 
skull,  but  it  was  uncertain  whether  the 
hemorrhage  was  caused  by  the  fracture.  .One 
physician  then  present  testified  that  this 
strain  on  the  brain  was  caused  by  a  ruptured 
blood  vessel;  that  in  his  judgment  the  fall 
could  not  have  produced  that  condition;  that 
the  cause  of  the  condition  was  syphilis,  that 
the  scars  on  the  other  parts  of  the  workman's 
body  indicated  that  condition;  that  the  fall 
would  aggravate  such  a  condition  and  hasten 
results;  and  that  the  exercise  of  shoveling 
would  cause  blood  pressure,  and  might  cause 
a  ruptured  blood  vessel.  It  was  held  that  the 
evidence  justified  a  finding  that  the  injury 
resulted  from  an  accident  arising  out  of  the 
employment.  Peoria  R.  Terminal  Co.  v.  In- 
dustrial Board,  279  111.  362,  116  N.  E.  851. 

Laborer  on  Dam — Struck  by  Lightning. — 
While  a  workman  was  at  work  on  a  dam  dur- 
ing a  rain  storm  he  received  a  stroke  of 
lightning  which  resulted  in  his  death.  It  was 
found  that  he  came  to  his  death  while  per- 
forming services  growing  out  of  and  inci- 
dental to  his  employment,  and  that  at  the 
time  and  place  of  his  death  he  was  not  ex- 
posed to  a  hazard  from  lightning  stroke  pe- 
culiar to  the  industry  or  differing  substantial- 
ly from  the  hazard  from  lightning  stroke  of 
any  ordinary  outdoor  work.  And  on  appeal  it 
was  held  that  there  was  substantial  basis 
for  the  findings  in  the  evidence.  Hoenig  v. 
Industrial  Commission,  159  Wis.  646,  150  N. 
W.  996,  L.R.A.1916A  339. 


Laborer'  Unloading  Coal — Fall  from  Tres- 
tle.— A  workman  was  engaged  in  shoveling 
coal  from  one  of  two  cars  on  a  trestle.  TTie  next 
day  at  about  six  minutes  before  seven  o*clock 
a  laborer  working  with  him  found  the  planks 
covered  with  frost  and  footprints  thereon  an 
far  as  the  ladder  which  was  used  to  get  into 
the  coal  car.  His  left  hand  mitten  waft  found 
in  the  corner  of  the  car  next  to  the  ladder. 
About  seven  o'clock  he  was  found  unconscious 
on  the  ground  directly  below  the  ladder,  where 
he  would  naturally  be  if  he  had  fallen  from 
the  trestle,  more  than  thirty-six  feet  above. 
It  was  held  that  the  finding  that  the  death 
resulted  from  an  injury  arising  out  of  and  in 
the  course  of  the  etoployment,  was  warranted 
by  the  evidence.  Uzzio's  Case,  228  Mass.  331,. 
117  N.  E.  349. 

Riding  on  Footboard  of  Engine, — ^The  appli- 
cant was  working  under  a  contract  for  un- 
loading coal  at  a  power  plant.     He  wa«  in 
the   habit   of   directing  the   switching  erew 
about  the  placing  of  the  cars  of  coal.    One  day 
after  all  the  coal  had  been  unloaded,  he  went 
down  to  the  railroad  yards  to  see  about  get- 
ting more.     He  saw  a  train  of  about  thirty 
cars   coming   with   coal,   with    a   switchman 
standing   on   the   front   of  the   engine.     He 
stepped  on  the  footboard  on  the  rear  of  the 
engine  and  soon  after  was  jerked  or  fell  off 
and  was  run  over  and  injured.     It  was  held 
that  there  was  credible  evidence  to  sustain 
the  finding  that  the  injury  arose  out  of  and  in 
the  course  of  his  employment.     Decatur  R. 
etc.  Co.  V.  Industrial  Board,  276  111.  472,  114 
N.  E.  915. 

Oiling   Machine   after   UswU  Hours. — The 
applicant  for  compensation  was  employed  as 
a  baker  by  a  master  baker  and  grocer,  "to 
take  charge  of"  a  dough-mixing  machine  in 
the  letter's  bakery.    After  finishing  his  day's 
work,  he  later  came  back  to  the  bakehouse, 
went  upstairs  to  the  dough-room  and  proceed- 
ed   to    oil   the   machine,    in    the   course  of 
which    several    of    his    fingers   were  caught 
in    the    machine    and    injured.    The    appli- 
cant's   evidence    showed    that    it    was   the 
general    practice    for    the    man    in    charge 
of    the .  machine    as    doughmaker    to    oil 
and  lubricate  it,  and  he  understood  it  to  be 
his  duty  so  to  do  when  employed.    But  there 
was  evidence  for  the  employers  that  some  five 
years  before  they  had  assigned  a  special  man 
for  the  work  of  oiling  and  lubricating  the 
machines,  intending  that  he  alone  should  have 
that  dutv.     It   was   held  that  the  evidence 
supported  the  holding  of  the  recorder  that 
the  accident  arose  out  of  and  in  the  course  of 
the  applicant's  employment.     Sexton  v.  Bos- 
ford  [1916]  W.  C.  &  Ins.  Rep.  216,  60  Ir.  L 
T.  Rep.  90. 

"Jounce"  of  Wagon  Throwing  WorktMn  to 
Street — Intoxication. — The  only  eyewitness  to 
the  happening  of  the  accident  testified  that 
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the  workman  appeared  to  be  all  right,  and 
that  a  ''jounce"  of  the  wagon  threw  him  to 
the  street.  There  was  conflicting  testimony 
as  to  whether  the  workman  was  in  a  state  of 
intoxication.  It  was  held  that  the  evidence 
was  sufficient  to  support  the  finding  that  the 
accident  arose  ont  of  and  in  the  course  of  the 
employment.  Napoleon  v.  McGullough,  89  N. 
J.  Ia  716,  99  Atl.  385. 

Droicning — Seaman  Getting  Boat. — The 
skipper  and  the  mate  of  a  barge  went  ashore 
in  its  boat,  the  skipper  landing  at  the  cause- 
way and  directing  the  mate  to  move  the  boat 
to  the  railing  of  a  floating  stage  lying  against 
a  pier.  On  returning  to  the  pier  the  skipper 
sent  the  mate  down  the  pier  to  fetch  the  boat 
round  to  the  causeway.  The  mate  went  down 
the  pier  and  shortly  afterwards  fell  into  the 
water  and  was  drowned.  It  was  a  very  dark 
night  and  there  were  no  lights  on  the  pier, 
the  skipper  being  able  to  see  the  mate  for  a 
dozen  yards  only  and  the  latter  having  fifty 
yards  to  go  to  the  boat.  After  a  time  long 
enough  for  the  mate  to  have  reached  the  boat, 
the  skipper  heard  a  splash.  The  mate  would 
have  had  to  get  over  the  railing  to  reach  the 
boat,  which  apparently  had  not  been  touched 
since  it  had  been  made  fast.  The  arbitrator 
found  that  an  accident  had  happened  to  the 
mate  arising  out  of  and  in  the  course  of  hia 
employment,  drawing  the  inference  from  the 
evidence  that  the  mate  had  Reached  the  boat 
and  had  arrived  within  the  ambit  of  his  em- 
ployment. It  was  held  that  the  facts  were 
sufficient  to  justify  the  inference  drawn.  Har- 
man  v.  Crow  [1915]  W.  C.  &  Ins.  Rep.  536,  9 
B.  W.  C.  C.  88. 

Fall  on  Slippery  Platform, — ^A  number  of 
employees  worked  at  a  table  trimming  the 
viscera  of  cattle.  The  table  was  about  waist- 
high,  about  forty-five  feet  long,  and  about  two 
feet  higher  at  one  end  than  at  the  other  end. 
The  workmen  stood  on  a  platform  which 
sloped  with  the  table,  and  both  were  wet  and 
slippery.  While  standing  there,  a  workman 
fell  backward,  and  later  died.  It  was  held 
on  demurrer  to  the  evidence,  that  the  evidence 
tended  to  prove  that  he  met  his  death  as  the 
result  of  an  injury  by  accident  arising  out 
of  his  employment.  Madey  v.  Swift,  101  Kan. 
771,  168  Pac.  1105. 

Mine  Explosion, — A  workman  was  employed 
to  blast  and  then  shovel  the  loose  earth  and 
ore,  using  for  blastii^  dynamite,  fuses,  and 
dynamite  caps.  Shortly  after  he  had  started 
work  one  morning,  he  left  his  work  and  went 
to  a  "crosscut,"  a  usual  thing  for  that  time 
of  day.  In  a  few  minutes  an  explosion  was 
heard  and  the  workman  was  found  about  a 
hundred  feet  from  his  place  of  work,  his  chest 
and  vitals  badly  torn  by  the  explosion.  The 
evidence  not  being  conclusive  of  suicide,  it 
▼as  held  that  it  supported  the  finding  of 
death  caused  by  accident  arising  out  of  and 
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in  the  course  of  the  employment.  State  v. 
IHstrict  Ct.   (Minn.)   164  N.  W.  582. 

Teamster — Caring  for  Other  Team. — A 
teamster  employed  to  deliver  ice  and  coal, 
at  the  time  of  the  accident,  was  feeding  a 
team  in  the  bam  when  one  of  the  horses 
kicked  him  with  such  violence  that  he  died 
about  three  weeks  thereafter.  The  team  was 
a  new  one  which  had  not  been  assigned  to 
any  of  the  teamsters.  There  was  testimony 
that  it  was  the  duty  of  each  teamster  to  feed 
his  own  team  only  and  no  other.  There 
was  also  testimony  to  the  effect  that,  when 
a  teamster  came  back  to  the  bam  early  from 
the  afternoon's  work,  it  was  his  duty  to  care 
for  any  extra  horses  that  happened  to  be  in 
the  barn.  It  was  held  that  the  evidence  was 
sufficient  to  support  the  finding  that  the  ac- 
cident arose  out  of  and  in  the  course  of  the 
employment.  Suburban  Ice  Co.  v.  Industrial 
Board,  274  111.  630,  113  N.  E.  979. 

Teacher — Moving  Desk. — A  teacher,  in  at- 
tempting to  get  a  book  from  a  bookcase,  put 
her  weight  on  a  desk  which  was  out  of  its 
proper  position  and  which  prevented  her 
from  opening  the  case,  in  order  to  move  it, 
and  was  injured.  It  was  held  that  the  evi- 
dence supported  a*  finding  that  the  accident 
whereby  she  was  injured  arose  out  of  and  in 
the  course  of  her  employment  as  a  teacher. 
Elk  Grove  Union  High  School  Dist.  v.  Indus- 
trial Ace.  Commission  (Cal.)  168  Pac.  392. 

Undertaki^a  Employee  Struck  by  Coffin. — 
A  workman  employed  by  an  undertaker  to  lift 
coffins  out  of  vans,  went  out  to  work  on  a 
particular  day  with  no  physical  injuries  on 
his  person  and  returned  home  the  evening  of 
the  same  day  bearing  marks  which  were  con- 
sistent with  his  having  been  struck  by  a' 
coffin.  These  marks  consisted  of  a  black 
mark  on  his  chest  and  right  side,  and  on  the 
stomach,  and  his  leg  was  strained  and 
swelled,  and  were  seen  by  his  wife  and  his 
physician.  He  died  of  pneumonia  superven- 
ing on  traumatic  pleurisy.  It  was  held  that 
there  was  sufficient  evidence  to  justify  the 
conclusion  of  the  recorder  that  the  death 
was  the  result  of  injuries  caused  by  an  acci- 
dent which  arose  out  of  and  in  the  course 
of  his  employment.  Wright  t.  Kerrigan 
[1911]  2  Ir.  R.  301,  45  Ir.  L.  T.  82,  4  B. 
W.  C.  C.  432. 

Workman  Killed  While  Waiting  to  Resume 
Work. — One  of  a  gang  of  men  employed  to 
wheel  stone  and  cement  to  a  concrete  mixer, 
went  to  his  work  at  7  o'clock  in  the  morn- 
ing. On  his  arrival  it  was  found  that  the 
pipes  of  the  concrete  mixer  had  frozen  and 
that  no  work  could  be  done  until  they  had 
been  repaired.  At  7:40  o'clock,  and  at  least 
an  hour  before  the  mixer  was  fixed  so  as  to 
permit  the  resumption  of  work,  he  was  struck 
by  a  street  car  and  killed.  It  was  held  that 
the  evidence  justified  a  finding  that  his  death 
was  due  to  an  accident  arising  out  of  and  in 
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the  course  of  his  employment.  Newark  Pav- 
ing Co.  V.  Klotz,  85  N.  J.  L.  432,  91  Atl.  91. 

Sawing  Timber — Dust  Bloton  in  Eye. — 
Where  a  workman  stated  in  his  application 
for  compensation  that  dirt  or  sawdust  or 
some  other  foreign  substance  entered  his  left 
eye  while  he  was  sawing  timber,  and  in  his 
testimony  he  said  that  he  was  sawing  some 
timber,  and  the  wind  was  strong  and  the 
dust  flew  in  his  left  eye,  it  was  held  that  it 
could  fairly  be  inferred  that  the  dust  caused 
b}'  his  sawing  flew  into  his  eye,  and  that  the 
injury  arose  out  of  the  employment.  Dickin- 
son V.  Industrial  Board  (III.)   117  N.  E.  438. 

Using  Motorcycle  on  Employer's  Business, 
— ^A  workman  was  in  the  custom  of  coming 
to  his  work  on  a  motorcycle,  owned  by  him 
and  which  he  used  from  time  to  time  for  go* 
ing  to  and  from  jobs,  with  the  knowledge  and 
consent  of  his  employer.  He  was  not  paid 
extra  for  the  use  of  the  motorcycle  by  the 
employer.  After  arriving  at  his  employer's 
place  of  business  one  morning,  he  proceeded 
to  clean  the  clutch  in  order  to  put  the  ma- 
chine in  proper  working  order,  and  while  so 
doing  he  caught  his  fingers  in  the  chain 
guard  and  had  to  have  parts  of  them  ampu- 
tated. It  was  held  that,  under  the  evidence 
a  finding  that  the  accident  was  one  arising 
out  of  and  in  the  course  of  the  employment 
was  not  unreasonable.  Kingsley  v.  Donovan^ 
169  App.  Div.  828,  155  N.  Y.  8,  801. 

Watchman — Altercation  with  'Employee  of 
Tenant. — ^The  applicant,  a  night  watchman 
employed  by  a  company  engaged  in  drying 
lumber  and  operating  planing  mills,  agreed 
to  watch  the  motorcycle  of  an  employee  of 
a  tenant  of  the  company  which  was  left  in 
the  blacksmith's  shop.  Although  such  an 
agreement  was  outside  the  scope  of  his  em- 
plo^nnent,  it  had  terminated  at  the  time  the 
accident  occurred,  for  the  testimony  showed 
conclusively  that  the  owner  had  taken  his 
motorcycle  from  the  blacksmith  shop  and 
had  it  out  in  the  street  at  the  time  of  the 
accident,  and  that  the  altercation  between 
him  and  the  applicant,  in  which  the  latter 
was  injured,  came  about  by  reason  of  the  ap- 
plicant becoming  suspicious  of  the  movements 
of  the  owner  of  the  machine  and  taking 
measures  to  keep  him  out  of  the  blacksmith 
shop.  It  was  held  that  the  evidence  sup* 
ported  the  finding  that  the  accident  arose 
out  of  and  in  the  scope  of  the  employment. 
Chicago  Dry  Kiln  Co.  v.  Industrial  Boards 
276  III.  556,  114  N.  E.  1009. 

Watchman — Death  hy  Violence, — A  watch- 
man employed  on  a  company's  premises  en- 
tered on  his  customary  duties  at  about  10 
P.M.  and  was  never  seen  again.  On  the  next 
morning  three  pools  of  fluid  partly  reddish 
and  partly  grey  were  found  on  the  wharf  on 
the  property  of  the  company.  There  were 
drops  of  fluid  staining  the  wharf  to  its  edge. 
There  were  marks  suck  as  might  have  been 


made  by  dragging  a  body  from  these  pools 
over  the  edge  of  the  wharf  and  into  the 
water.  The  watchman's  cap  was  found  in  or 
near  one  of  these  pools,  with  a  tear  in  the 
back  part  of  the  cap  at  a  place  which,  when 
the  cap  was  worn,  would  be  at  the  base  of 
the  skull,  but  the  tear  did  not  extend  through 
the  lining.  His  unopened  knife  lay  just  at 
the  edge  of  the  wharf.  In  the  engine  room 
was  found  the  card  in  which  he  checked  ofl 
his  hourly  rounds,  the  entries  indicating  that 
he  had  made  his  last  tour  of  duty  about 
midnight.  A  door  near  the  boiler  room  was 
found  open.  On  the  outside  of  the  fence 
which  partially  surrounded  the  property  were 
marks  which  might  have  been  made  by  the 
feet  of  persons  endeavoring  to  climb  over  it. 
His  home  life  was  happy.  It  was  held  that 
the  evidence  warranted  the  finding  that  the 
death  was  accidental  and  in  the  course  of  the 
watchman's  employment.  Western  Grain, 
etc.,  Products  Co.  v.  Pillsbury,  173  Cal.  135, 
150  Pac.  423. 

Watchman — Intentionally  Shot  hy  Third 
Person. — A  watchman  was  employed  by  six 
corporations  to  make  regular  rounds  of  their 
premises,  his  employment  being  by  a  separ- 
ate agreement  with  each  of  his  employers, 
and  not  by  any  joint  agreement  or  joint  em- 
ployment. One  morning  his  body  was  found 
on  the  premises  of  one  of  the  corporations, 
death  having  been  caused  by  gunshot  wounds 
inflicted  by  unknown  persons  engaged  at  the 
time  of  the  murder  in  committing  burglary 
on  the  premises.  It  was  not  disputed  that 
the  evidence  warranted  the  inference  that 
the  killing  had  occurred  while  he  was  "per- 
forming services  growing  out  of  and  inci- 
dental to  his  employment  and  acting  within 
the  course  of  his  employment  as  such."  It 
was  held  that  the  killing  was  accidental, 
even  though  the  shooting  was  the  wilful  and 
intentional  act  of  a  third  person.  Western 
Metal  Supply  Co.  v.  Pillsbury,  172  Cal.  407, 
Ann.  Cas.  1917E  390,  156  Pac.  491. 

The  body  of  a  night  watchman  was  found 
<m  a  path.  He  had  been  shot  and  had  died 
instantly.  It  was  his  duty  to  keep  loiterers 
who  were  in  the  habit  of  going  into  the  plant 
of  his  employers  at  night  to  get  warm  off 
the  premises.  It  was  held  that  the  evidence 
warranted  the  finding  that  some  marauder 
who  was  suddenly  surprised  at  meeting  the 
night  watchman  killed  him  because  he  was* 
the  night  watchman,  and  therefore  that  his 
death  resulted  from  an  accident  arising  out 
of  and  in  the  course  of  his  employment. 
Mechanics'  Furniture  Co.  t.  Indnatrlal  Board, 
(111.)   117  N.  E.  986. 

Vnewplained  Death — Floatman. — It  was 
the  duty  of  a  floatman  to  take  records  of 
the  cars  on  the  float,  to  see  that  the  cars 
were  properly  charged  up,  that  the  brakes 
were  applied  and  placed  under  the  wheels, 
and  that  the  tugboats  were  properly  tied. 
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He  was  directed  by  his  superior  to  take  his 
lamps  and  other  gear  and  go  aboard  a  float 
then  at  the  pier,  which  was  loaded  with  cars, 
and  to  stand  by  until  the  tug  which  had 
brought  another  float  over  should  return  to 
take  his  float  to  the  bridge,  when  the  cars 
on  the  float  would  be  run  on  the  railroad 
tracks.  He  was  not  seen  alive  subsequent 
to  the  giving  of  these  directions.  That  he 
followed  them  and  went  on  the  float  was 
proven  by  the  fact  that  about  twenty  min- 
utes later,  when  the  tug  came  to  take  the 
float  to  the  bridge,  his  lanterns  and  gear 
were  on  the  float.  Two  days  later  his  body 
itas  found  floating  in  the  slip.  It  was  held 
that  the  evidence  was  sufficient  to  justify 
the  finding  that  the  death  was  accidental 
and  arose  out  of  the  employment.  Tirre  v. 
Bush  Terminal  Co.  172  App.  Div.  386,  158 
^'.  Y.  S.  883. 

Unexplained  Death—Seaman. — ^The  chief 
engineer  of  a  steamship  gave  orders  that  he 
should  be  called  earlier  than  usual.  He  got 
up,  dressed  in  his  working  clothes,  and  was 
seen  going  to  the  after  end  of  the  ship  until 
he  passed  behind  the  wheelhouse  in  the 
stern,  which  was  the  last  time  he  was  seen. 
The  sea  was  calm.  It  appeared  from  the  evi- 
dence that  the  ship  was  a  new  vessel,  this 
being  her  second  voyage,  and  that  the  en- 
gines were  not  working  satisfactorily;  that 
ihe  propeller  tips  had  been  bent,  and  later 
broken  off,  as  he  thought,  and  that  the  pro- 
pellor  tips  and  the  ship's  draught  could  be 
seen  if  a  man  put  his  head  through  the  rails 
at  the  stern,  or  climbed  over  them  and  leaned 
outwards,  and  that  such  a  thing  was  some-* 
times  done,  but  was  risky.  It  was  ^eld  that 
the  evidence  supported  the  conclusion  of  the 
county  court  judge  that  the  death  was  caused 
by  an  accident  arising  out  of  and  in  the 
course  of  the  employment.  Serbino  v.  Proc- 
tor [1916]  1  A.  C.  (Eng.)  464,  114  L.  T.  K. 
S.  431,  [1916]  W.  C.  &  Ins.  Rep.  30,  85  L.  J. 
K.  B.  690,  [1916]  W.  N.  46,  9  B.  W.  C.  C. 
182,  32  Times  L.  Rep.  280,  affirming  [1915] 
3  K.  B.  344,  113  L.  T.  N.  S.  640,  [1915]  W. 
C.  &  Ins.  Rep.  425,  84  L.  J.  K.  B.  1381,  [1915] 
W.  N.  262,  31  Times  L.  Rep.  624,  69  Sol,  J. 
629. 

Unexplained  Death  —  Watchman.  —  The 
duties  of  a  night  watchman  employed  by  a 
brewing  company  consisted  mainly  of  clean- 
ing up  after  the  day  force  had  left,  and  turn- 
ing on  the  steam  in  the  pasteurizing  ma- 
chines some  time  between  midnight  and  four 
o'clock  in  the  morning,  which  could  be  done 
from  the  basement  floor.  His  hours  were 
from  six  o'clock  in  the  evening  until  six 
o'clock  in  the  morning,  including  the  night 
from  Sunday  evening  to  Monday  morning. 
At  the  time  of  the  accident,  a  large  opening 
had  been  made  in  the  flrst  floor  of  the  build- 
ing preparatory  to  installing  a  pasteurizing 
inacfaine.  Surrounding  this  opening  and  at 
Ann.  Cas.  1918B. — 60. 
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its  edge  there  had  been  placed  beer  boxes, 
with  planks  on  them,  for  a  guard  or  railing. 
Between  eight  and  nine  o'clock  Sunday  night, 
he  was  found  lying  on  the  basement  floor. 
There  was  an  abrasion  on  the  back  of  the 
head,  one  shoulder  was  bruised,  and  the  fln- 
ger  nails  of  one  hand  were  turned  back.  On 
the  middle  of  one  of  the  planks  around  the 
opening  there  was .  an  opened  bottle  of  beer, 
with  the  contents  untouched.  It  was  held 
that  the  facts  and  circumstances  amply  sup- 
ported the  conclusion  that  the  watchman  ac- 
cidentally sustained  a  personal  injury  which 
caused  his  death  and  that  it  was  incidental 
to  his  employment.  Heileman  Brewing  Co. 
V.  Shaw,  161  Wis.  443,  154  N.  W.  631. 

A  night  watchman  was  employed  by  a  bis- 
cuit company  and  it  was  his  duty  to  patrol 
the  buildings  every  hour,  passing  through 
every  department.  One  niglit,  soon  after 
midnight,  his  body  was  found  at  the  bottom 
of  the  well  under  the  stairway  in  one  of  the 
company's  buildings.  It  was  held  that  an 
award  of  compensation  was  sustained  by  the 
testimony  as  establishing  that  his  death  was 
the  result  of  an  accident  arising  out  of  and 
in  the  course  of  his  employment.  Fogarty 
V.  National  Biscuit  Co.  221  N.  Y.  20,  116  K. 
E.  346,  reversing  order  176  App.  Div.  729, 
161  N.  Y.  S.  937. 

Unexplained  Death — Body  Found  at  Foot 
of  Stairs. — ^A  common  laborer  was  employed 
with  others  in  connecting  the  water  mains 
with  the  intake  pipes  in  a  theater.  It  was 
one  of  his  duties  to  look  after  the  tools  and 
see  that  they  were  properly  put  away  when 
the  day's  work  was  ended.  The  tools  were 
kept,  as  were  the  men's  coats,  vests  and  din- 
ner pails,  on  the  stage.  At  about  flve  min- 
utes past  flve  o'clock  his  body  was  found 
lying  on  the  cement  floor  at  the  foot  of  the 
stairs  leading  from  the  basement,  across 
which  had  been  placed  a  large  beam  so  that 
it  was  necessarj'  for  one  going  from  the  base- 
ment to  the  stage  to  stoop  underneath  the 
beam.  He  was  in  his  shirtsleeves,  his  coat, 
vest,  and  dinner  pail  being  later  found  on 
the  stage.  It  was  held  that  the  evidence  war- 
ranted the  finding  that  the  injury  arose  out 
of  and  in  the  course  of  the  emploj-ment.  De 
Mann  v.  Hydraulic  Engineering  Co.  192  Mich. 
594,  159  N.  W.  380. 

Unexplained  Death — WorJcman  in  Oil  Re- 
finery.— A  workman,  while  in  the  employ  of 
an  oil  company  at  its  refinery,  during  work- 
ing hours  and  while  dressed  in  his  working 
clothes,  met  his  death  by  a  fire  communi- 
cated in  some  way  to  the  inflammable  flan- 
nel shirt  he  wore.  In  the  course  of  the  work 
the  flannel  shirts  of  all  the  workmen  be- 
came saturated  with  oil  and  were  very  in- 
flammable. Adjoining  the  room  in  which  he 
was  employed  was  a  locker  room,  where 
each  employee  had  a  locker  in  which  to  keep 
his  street  clothes  when  at  work,  and  his  work 
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clothes  at  other  times.  For  some  unknown 
purpose  he  left  his  work  room  and  entered 
the  locker  room,  closed  the  door  after  him 
and  was  there  five  or  six  minutes,  then  he 
rushed  out  of  the  room  with  the  side  of  his 
shirt  ablaze.  There  was  a  Bunsen  burner  in 
the  locker  room,  which  had  formerly  been 
used  as  a  test  room,  which  burner  was  used 
occasionally  for  heating  samples  of  oil  in 
the  wash  tanks  and  for  heating  glue  for  re- 
pairs, and  was  lighted  at  the  time  of  the 
accident.  His  locker  was  about  two  feet  from 
the  end  of  the  hood  over  the  burner  and  about 
four  and  a  half  feet  from  the  burner  itself. 
A  burnt  match  was  found  on  the  floor.  There 
was  no  rule  prohibiting  the  men  from  going  to 
the  locker  room  during  working  hours,  or  pro- 
hibiting smoking.  It  was  held  that  there  was 
evidence  to  sustain  the  finding  that  the  death 
resulted  from  accidental  injuries  which  arose 
out  of  and  in  the  course  of  the  employment. 
Chludzinski  v.  Standard  Oil  Co.  176  App. 
Dlv.  87,  167  N.  Y.  S.  225. 

IV.  Risk  of  Accident. 

1.  In  Genebal. 

When  the  accident  is  the  result  of  a  risk 
reasonably  incident  to  the  employment,  it  is 
an  accident  arising  out  of  the  employment. 
But  the  statute  does  not  provide  an  insur- 
ance against  every  accident  happening  to  the 
workman  while  he  is  engaged  in  the  employ- 
ment. The  words  "arising  out  of  and  in  the 
course  of  employment''  are  conjunctive,  and 
relief  can  be  bad  under  the  act  only  when 
the  accident  arises  both  "out  of"  and  "in  the 
course  of"  employment.  The  injury  must  be 
received:  (1)  while  the  workman  is  doing  the 
duty  he  is  employed  to  perform;  and  also 
(2)  as  a  natural  incident  of  the  work.  It 
must  be  one  of  the  risks  connected  with  the 
employment,  flowing  therefrom  as  a  natural 
consequence  and  chiefly  connected  with  the 
work.  Heitz  v.  Ruppert,  218  N.  Y.  148,  112 
N  E.  750,  L.R.A.  1917A  344,  affirming  order 
171  App.  Div.  961,  155  N.  Y.  S.  1112,  reargu- 
ment  denied  218  N.  Y.  702,  113  N.  E.  1057. 

A  test  for  determining  whether  the  risk  is 
incidental  to  the  employment,  was  given  in 
Union  Sanitary  Mfg.  Co.  ▼.  Davis  (Ind.) 
116  N.  E.  676,  wherein  the  court  said:  "It 
has  been  held  that  an  injury  arises  'out  of 
the  employment  'when  it  is  something  the 
risk  of  which  might  have  been  contemplated 
by  a  reasonable  person,  when  entering  the 
employment,  as  incidental  to  it.  ...  A 
risk  may  be  incidental  to  the  employment 
when  it  is  either  an  ordinary  risk  directly 
connected  with  the  employment,  or  an  extra- 
ordinary risk  which  is  only  indirectly  con- 
nected with  the  employment  owing  to  the 
special  nature  of  the  employment' — and  that 
an   injury  arises  'in  the  course  of  the  em- 


ployment' if  it  'occurs  while  the  employee 
is  doing  what  a  man  so  employed  may  rea- 
sonably do  within  a  time  during  which  he  is 
employed,  and  at  a  place  where  he  may  rea- 
sonably be  during  that  time.'  .  .  .In 
other  cases  it  is  held  that  an  injury  arises 
'out  of  the  employment  when  there  is  ap- 
parent to  the  rational  mind,  upon  considera- 
tion of  all  the  circumstances,  a  causal  con- 
nection between  the  conditions  under  which 
the  work  is  required  to  be  performed  and  the 
resulting  injury.  Under  this  test,  if  the  in- 
jury can  be  seen  to  have  followed  aa  a  natural 
incident  of  the  work  and  to  have  been  con- 
templated by  a  reasonable  person,  familiar 
with  the  whole  situation,  as  a  result  of  the 
exposure  occasioned  by  the  nature  of  the  em- 
ployment, then  it  arises  'out  of  the  employ- 
ment. But  it  excludes  an  injury  which  can- 
not fairly  be  traced  to  the  employment  as  a 
contributing  proximate  cause,  and  which 
comes  from  a  hazard  to  which  the  workmen 
would  have  been  equally  exposed  apart  from 
the  employment.  The  causative  danger  must 
be  peculiar  to  the  work,  and  not  common  to 
the  neighborhood.  It  must  be  incidental  to 
the  character  of  the  business,  and  not  inde- 
pendent of  the  relation  of  master  and  serv- 
ant. It  need  not  have  been  foreseen  or  ex- 
pected, but  after  the  event  it  must  appear  to 
have  had  its  origin  in  a  risk  connected  with 
the  employment,  and  to  have  flowed  from 
that  source  as  a  rational  consequence." 

So  in  the  case  of  In  re  Loper  (Ind.)  116 
N.  E.  324,  the  court  said:  *'The 'existence  of 
a  duty  on  the  part  of  the  employer  and  iu 
breach   resulting   in   injury   to   a   workman, 
however,  are  not  the  tests  by  which  the  right 
to  an  award  under  compensation  acta  is  de- 
termined.    A  duty  and  its  breach  is  negli- 
gence, but  negligence  on  the  part  of  the  em- 
ployer is  not  essential  in  order  that  there 
may  be  compensation  under  such  acta.    The 
test  of  the  right  to  compensation  under  such 
acts,  in  so  far  as  concerns  the  element  now 
under   consideration,   is  whether  the   injury 
resulted  from  some  peril  incident  to  the  em- 
ployment; whether  the  cause  of  the  injury^ 
although  not  foreseen,  may  reasonably  be  de- 
duced from  the  circumstances  and  surround- 
ings peculiar  to  the  place,  and  under  which 
the  workman  was  required  to  perform  his  la- 
bors,  regardless   of  whether    such  perils  or 
surroundings  involve  negligence  on  the  part 
of  the  employer." 

In  discussing  the  question  of  proximate 
cause,  the  court  in  Coronado  Beach  Co.  v. 
Pillsbury,  172  Cal.  682,  158  Pac.  212,  L.R.A. 
1916F  1164,  said:  "The  accidents  arising 
out  of  the  emplo3rment  of  the  person  injured 
are  those  in  which  it  is  possible  to  trace  the 
injury  to  the  nature  of  the  employee's  work 
or  to  the  risks  to  which  the  employer's  busi- 
ness exposes  the  employee.  The  accident 
must  be  one  resulting  from  a  risk  reasons- 
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My  incident  to  the  employmeut.  ...  It 
'arises  out  of  the  occupation  when  there  is  a 
caudal  connection  between  the  conditions  un- 
der which  the  servant  works  and  the  result- 
ing injury.  It  need  not  have  been  foreseen 
or  expected,  but  after  the  event  it  must  ap- 
pear to  have  had  its  origin  in  a  risk  con- 
nected with  the  employment,  and  to  have 
flowed  from  that  source  as  a  rational  conse- 
quence." 

In  Simpson  v.  Sinclair  [1917]  A.  G.  (Eng.) 
]27, 116  L.  T.  N.  S.  609,  [1917]  W.  C.  &  Ins. 
Kep.  164,  86  L.  J.  P.O.  102,  [1917]  W.  N. 
})7.  33  Times  L.  Rep.  247,  61  Sol.  J.  350, 
rererging  [1915]  W.  C.  &  Ins.  Rep.  543, 
[1916]  Sc.  Ct.  Sess.  85,  [1915]  Scott.  L.  T. 
291,  Viscount  Haldane  said:  "What,  then,  is 
the  special  point  of  view  which  the  Work- 
men's Compensation  Act,  1906,  directs  us  to 
take  in  the  practical  selection  of  the  circum- 
stances which  are  to  determine  whether  an 
event  has  arisen  out  of  the  employment  which 
has  amounted  to  injury  by  accident  within 
the  meaning  of  the  act?  I  think  that  the 
court  is  directed  to  look  at  what  has  hap- 
pened proximately,  and  not  to  search  for 
causes  or  conditions  lying  behind,  as  would 
be  tlie  case  if  negligence  on  the  part  of  the 
employer  had  to  be  established.  For  the  rea- 
sons which  I  assigned  in  this  House  in  Trim 
Joint  Dist.  School  v.  Kelly  [1914]  W.  C. 
k  Ins.  Rep.  359,  83  L.  J.  P.  G.  220,  [1914] 
A.  C.  667,  reasons  which  I  abstain  from  re- 
peating, I  am  of  opinion  that  the  governing 
purpose  of  the  statute  makes  it  as  irrelevant 
to  look  beyond  the  immediate  cause  of  the 
accident  for  explanations,  or  for  remoter 
causes,  as  it  would  be  in  a  case  arising  on 
a  policy  of  marine  insurance,  provided  that 
the  circumstances  bring  the  immediate  cause 
within  the  definition.  Where  the  question  is 
one  of  the  construction  of  an  obligation  to 
insure  against  accident,  the  law  looks  to  the 
proxima  causa  of  the  accident  as  decisive, 
and  does  not  look  behind  it." 

2.  Risk  Inoidbntal  to  Emplotment. 

In  each  of  the  following  cases,  on  the  facts 
as  iiet  forth,  it  was  held  that  the  risk  of  the 
accident  was  incidental  to  the  employment 
and  tlierefore  that  the  accident  arose  out  of 
the  employment: 

Assault  by  Fellow  Workman, — ^A  workman 
employed  as  a  helper  was  asked  by  the  boiler 
maker  he  was  working  with  why  he  did  not 
come  to  work  the  night  before.  He  replied 
that  he  had  been  sick.  The  boiler  maker  he- 
(^me  angry  and  hit  him  with  a  piece  of  iron 
across  the  left  arm,  breaking  it.  It  was  held 
that  the  accident  arose  "in  the  course  of  em- 
ployment" within  the  meaning  of  the  Federal 
Act  of  1908.  In  re  Flemmings,  Op.  Sol.  Dept. 
of  Labor  225. 

The  claimant  while  employed  in  a  factory 
became  involved  in  a  verbal  exchange  of  in- 
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suiting  language  wuth  a  fellow  employee,  as  a 
result  of  which  the  latter  violently  assaulted 
the  claimant  three-quarters  of  an  hour  later. 
In  defending  himself  from  the  assault,  the 
claimant  sustained  injui^ies.  An  award  of 
the  state  industrial  commission  was  affirmed. 
Carbone  v.  Loft,  219  N.  Y.  579,  114  N.  E. 
1062,  affirming  174  App.  Div.  901,  159  N.  Y. 
S.  1104. 

The  claimant  was  employed  as  a  driver. 
He  brought  his  horses  into  the  stable,  where 
a  fellow  workman  and  he  unharnessed  them 
and  proceeded  to  wash  them  off  with  the 
hose.  The  claimant  told  his  coworkman  that 
he  was  using  too  much  water  on  the  horses, 
and  the  latter  then  intentionally  sprinkled 
some  water  on  the  claimant.  Shortly  after 
the  claimant  touched  the  other  workman  on 
the  shoulder  as  he  passed  him  and  told  him 
not  to  do  that  again.  The  workman  slapped 
the  claimant  on  the  shoulder,  and  as  the 
latter  turned  around,  the  workman's  finger 
stuck  in  his  eye  causing  injuries  necessitat- 
ing its  removal.  It  was  held  that  the  acci- 
dent arose  out  of  and  in  the  course  of  the 
employment.  Heitz  v.  Ruppert,  218  N.  Y. 
148,  112  N.  E.  750,  L.R.A.1917A  344,  affirm- 
ing order  171  App.  Div.  961,  155  N.  Y.  S. 
1112,  reargument  denied  218  N.  Y.  702,  lia 
N.  E.  1057. 

Assault  Jy  Stranger. — The  work  of  the 
petitioner  was  the  filing  of  a  barrel  with 
water,  and  the  carrying  of  the  water  in  paila 
to  other  servants  of  the  same  employer  to  be 
used  in  mixing  cement.  While  temporarily 
away  from  it,  two  strangers  upset  the  bar- 
rel and  carried  it  a  short  distance  away. 
At  this  point  the  petitioner's  superior  di- 
rected him  to  get  the  barrel  and  bring  it 
back.  Til  is  he  undertook  to  do,  and  when  he 
approached  the  men  they  threw  down  the 
barrel  and  assaulted  him,  inflicting  injuries. 
It  was  held  that  the  accident  arose  out  of  the 
employment  as  well  as  in  the  course  of  it. 
Nevich  v.  Delaware,  etc.  R.  Co.  90  N.  J.  L. 
228.  100  Atl.  234,  L.R.A.1917E  847. 

The  claimant  was  employed  as  a  night  man 
at  a  plant  engaged  in  the  manufacture  of 
sandpaper,  which  was  a  hazardous  employ- 
ment. His  duties  were  to  watch  the  premises 
against  the  danger  of  Are,  to  protect  them 
against  the  commission  of  depredations,  to 
keep  the  furnaces  under  the  boilers  supplied 
with  coal,  and  to  pour  glue  into  the  vats. 
One  evening  he  was  assaulted  and  robbed  by 
strangers,  and  injured  in  the  course  of  the 
struggle.  It  was  held  that  he  was  entitled 
to  compensation  for  accidental  injuries  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment. Hellman  ▼.  Manning  Sand  Paper  Co. 
176  App.  Div.  127,  162  X.  Y.  S.  335. 

A  night  watchman  was  assaulted  and 
killed  while  engaged  at  the  time  in  the  duties 
of  his  employment,  which  included  the  pro- 
tection of  the  employer's  property  against 
burglary.     It  was  held  that  he  received  an< 
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injury  arising  out  of  and  in  the  course  of  his 
cmplovment.  Ohio  Bldg.  Safety  Vault  Co. 
V.  Industrial  Board,  277  111.  96,  116  N.  E. 
149. 

Anthrax. — ^A  workman  while  employed 
with  other  workmen  in  sorting  wool  in  a 
factory,  was  infected  with  anthrax  and  died 
thereof.  It  was  held  that  his  death  was 
attributable  to  personal  injury  by  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment. Br  in  tons  v.  Turvey  [1905]  A.  C. 
(Eng.)  230,  2  Ann.  Cas.  137,  92  L.  T.  N.  S. 
578,  74  L.  J.  K.  B.  474,  21  Times  L.  Rep. 
444,  63  W.  R.  641,  affirming  [1904]  1  K.  B. 
328,  on  the  authority  of  Fenton  v.  Thorley 
[1903]  A.  C.  443. 

The  occupation  of  the  claimant  was  weigh- 
ing hides,  a  hazardous  employment.  Wet  salt 
from  the  hides  caused  a  swelling  on  the  back 
of  his  hand,  from  which  an  abrasion  of  the 
skin  or  fissure  resulted.  Later,  in  handling 
dirty  and  diseased  hides,  anthrax  germs  con- 
tained therein  were  communicated  to  him 
through  this  abrasion  or  fissure.  It  was  held 
that  this  might  properly  be  deemed  an  acci- 
dental injury  arising  out  of  and  in  the  course 
of  his  employment.  Hiers  v.  Hull,  178  App. 
Div.  350,  164  N.  Y.  S.  767. 

Rupture  of  Blood  Yeaael. — A  workman,  as 
the  result  of  the  overexertion  and  strain  of 
lifting  a  can  of  paint  weighing  a  hundred 
or  more  pounds  and  carrying  it  twenty  or 
thirty  feet,  ruptured  a  blood  vessel  in  his 
lungs,  and  died  of  tratunatic  pneumonia  re- 
sulting from  that  rupture.  It  was  held  that 
the  injury  was  "an  accidental  injury  suffered 
in  the  course  of  his  employment."  South- 
western Surety  Ins.  Co.  v.  Owens  (Tex.)  198 
S.  W.  662. 

The  claimant  was  employed  as  a  bottler, 
and  while  working  at  his  employer's  plant 
and  assisting  another  employee  in  lifting  a 
barrel  weighing  about  two  hundred  pounds, 
for  the  purpose  of  tiering  for  storage  in  the 
cooler,  was  seized  with  a  stroke  of  apoplexy 
by  reason  of  the  strain  occasioned  by  the  lift- 
ing of  the  heavy  barrel.  It  was  held  that 
having  been  an  employee  in  a  hazardous  em- 
ployment, and  having  sufi'ered  a  cerebral 
hemorrhage  as  the  result  of  unusual  strain 
or  exertion  while  prosecuting  that  employ- 
ment, the  claimant  suffered  an  accidental  in- 
jury arising  out  of  and  in  thie  course  of  his 
employment.  Fowler  v.  Risedorph  Bottling 
Co.  176  App.  Div.  224,  161  N.  Y.  S.  535. 

A  workman,  while  engaged  in  the  course 
of  his  emplojrment  in  moving  a  wc'^jht,  had 
an  attack  of  cerebral  hemorrhage  as  the  re- 
sult of  the  exertion  he  was  using.  The  work 
was  being  performed  in  the  usual  manner. 
Four  days  later  a  second  attack  supervened, 
which  caused  permanent  paralysis.  At  the 
time  of  the  first  attack  his  arteries  were  in 
a  degenerate  condition,  rendering  the  recur- 
Tence  of  an  attack  likely.    It  was  held  that 


the  workman's  final  disablement  was  canaed 
by  accident  arising  out  of  and  in  the  course 
of  his  employment.  M'Innes  v.  Dunsmuir 
[1908]  Sc.  Ct.  Sess.  1021,  45  Scott.  L.  Rep. 
804. 

Bum — Falling  into  Fire  While  in  Epileptic 
Fit. — A  night  watchman  in  the  reclamation 
service,  while  standing  or  leaning  over  a 
camp  fire  to  get  warm,  lost  consciousness 
from  epilepsy  and  fell  into  the  fire,  sustain- 
ing a  severe  burn.  It  was  held  that  he  re- 
ceived an  accidental  injury  in  the  course  of 
his  employment,  within  the  meaning  of  the 
Federal  Act  of  1908,  notwithstanding  it  arose 
in  consequence  of  disease.  In  re  Clement,  Op. 
Sol.  Dept.  of  Labor  228. 

Heat-stroke  —  Stoker.  —  A  trimmer  on 
board  a  steamship  who  was  in  a  weak  and 
emaciated  condition,  received  a  heat-stroke 
while  he  was  working  in  a  stokehole  opposite 
the  boiler,  became  exhausted,  and  died  in  a 
few  hours.  It  was  held  that  this  was  an 
accident  arising  out  of  and  in  the  course  of 
his  employment.  Ismay  v.  Williamson  [1908] 
A.  C.  (Eng.)  437,  99  L.  T.  N.  S.  595,  77 
L.  J.  P.  C.  107,  24  Times  L.  Rep.  881,  52 
Sol.  J.  713,  following  Fenton  v.  Thorley 
[1903]  A.  C.  443;  Brintons  v.  Turvey  [190.5] 
A.  C.  230,  2  Ann.  Cas.  137. 

Lead  Poisonmg. — The  physical  incapacity 
of  a  workman  for  labor  found  to  have  been 
caused  by  the  gradual  absorption  of  lead 
poisoning  into  his  system  resulting  in  per- 
sonal injury  has  been  held  to  be  an  injury 
arising  out  of  and  in  the  course  of  his  em- 
plovment.  Johnson's  Case,  217  Mass.  38S. 
104  N.  E.  735. 

Nephritis — Hot  Workroom — Chill. — There 
were  about  two  big  wagonloads  of  steaming 
pulp  in  the  basement  room  where  a  work- 
man was  required  to  work,  which  had  run  out 
of  a  broken  iron  pipe.  His  foreman  directed 
him  to  remove  it  by  flushing  it  out  into  the 
sewer  with  water,  to  do  which  he  was  required 
to  use  a  hose  through  which  hot  water  from 
the  exhaust  of  the  engine  was  forced.  His 
working*  place  became  vetj  hot  in  consequence 
of  the  pulp  and  water,  and  he  perspired  pro- 
fusely. On  his  way  home  for  dinner  he  be- 
came chilled,  and  acute  nephritis  developed. 
It  was  held  th^t  he  received  a  personal  in- 
jury by  reason  of  an  accident  arising  out  of 
and  in  the  course  of  his  employment.  United 
Paperboard  Co.  v.  Lewis  (Ind.)  117  N.  E.  276. 

Streptococcus  Infection — Undertaker's  As- 
sistant.— ^An  undertaker's  assistant,  while 
cleaning  instruments  which  had  been  used 
on  the  body  of  one  who  had  died  of  streptrv 
coccus  infection,  was  himself  infected  through 
a  small  cut  in  his  finger,  which  infection 
caused  his  death.  It  was  held  that  the  evi- 
dence was  sufficient  to  justify  the  finding  that 
the  injury  arose  out  of  and  in  the  course  of 
the  workman's  employment.  Blaess  v.  Polph 
(Mich.)   161  X.  W.  885. 
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TeianuM — Tfail  Piercing  Foot  of  Gardener. 
— ^A  gardener,  while  digging  in  his  employer's 
garden,  was  injured  by  a  nail  piercing  his 
foot  through  his  boot.  He  subsequently  con- 
tracted and  died  of  tetanus  through  the  germ 
which  caused  that  disease  passing  into  the 
wound  in  his  foot.  It  was  found  that  per- 
sons working  in  stables  and  gardens  were 
peculiarly  subject  to  contract  this  disease,  if 
suffering  from  any  wound,  and  that  the  teta- 
nus germ  entered  the  wound  whilst  the 
gardener  was  doing  his  gardening  work.  It 
was  held,  supporting  the  award  of  the  re- 
corder, that  the  workman  met  his  death  by 
"accident  arising  out  of  and  in  the  course 
of  his  employment."  Walker  v.  Mullins,  42 
Ir.  L.  T.  168,'  1  B.  W.  C.  C.  211. 

Typhoid  Fever — Drinking  Polluted  Water 
Furnished  by  Emplo'ifer, — ^A  workman  became 
afflicted  with  typhoid  fever  which  caused  his 
death,  from  the  drinking  of  polluted  water 
furnished  him  by  his  employer.  It  was  held 
that  his  death  was  proximately  caused  by  ac- 
cident while  he  was  "performing  services 
growing  out  of  and  incidental  to  his  employ- 
ment.*' Vennen  v.  New  Dells  Lumber  Co. 
Ann.  Cas.  1918B  203. 

Larking — Turning  Air  Compressor  on 
Workman. — While  a  drill  press  operator  was 
engaged  in  performing  his  work  and  was  not 
participating  in  the  sport  or  horseplay,  the 
assistant  superintendent  of  the  employer 
turned  the  air  from  the  air  compressor  on 
him,  causing  severe  internal  injuries  result- 
ing in  death.  The  employees  in  the  factory 
had  established  the  custom  of  using  the  air 
compressor  to  clean  their  clothes,  and  also  of 
using  the  air  therefrom  on  one  another  in 
acts  of  sport  in  which  the  assistant  super- 
intendent participated.  It  was  held  that  as 
the  employer,  with  knowledge  of  the  facts, 
permitted  these  practices  to  continue  when  he 
might  have  prohibited  them,  they  became  an 
element  of  the  conditions  under  which  the 
employee  was  required  to  labor.  Hence  it 
was  held  that  the  injury  and  death  arose 
out  of  the  employment.  In  re  Loper  (Ind.) 
116  X.  E.  324. 

Larking — Pushing  Workman — Standing  in 
Line  for  Pay. — A  workman  quit  work  about 
five  o'clock  and  formed  in  line  with  the  other 
employees  to  receive  his  weekly  pay  at  the 
office  window  as  he  passed  out  of  the  build- 
ing. There  were  about  seventy-five  men  in 
line,  and  he  occupied  a  position  about  the 
middle  of  the  line.  Some  of  the  men  behind 
him  began  pushing  forward,  and  those  in 
fiont  of  him  began  pushing  backward  at  the 
same  time,,  with  the  result  that  he  was 
squeezed  out  of  the  line  and  slipped  and  fell 
on  the  cement  floor  and  ^'as  injured.  It  was 
held  that  it  could  not  be  seriously  contended 
that  the  injury  did  not  arise  out  of  the  em- 
ployment. Pekin  Cooperage  Co.  v.  Industrial 
Board,  277  111.  63,  115  N.  E.  128. 
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Frost  Bite. — An  employee  was  engaged  in 
soliciting  insurance  and  collecting  insurance 
premiums.  He  was  of  good  health  and  of 
rugged  physique.  On  an  imusually  cold  day 
he  left  home  and  drove  fifteen  or  twenty 
miles,  in  the  regular  course  of  his  employ- 
ment, and  during  this  time  his  nose  was 
frozen,  and  the  tissues  adjacent  thereto,  pro- 
ducing a  lesion  of  the  skin  and  surface  tis- 
sues. As  a  direct  result  of  these  injuries  he 
contracted  erysipelas,  from  which  he  died.  It 
was  held  that  he  died  of  a  personal  injury 
^'arising  in  the  course  of  and  out  of  his  em- 
ployment." Lark  v.  John  Hancock  Mut.  L. 
Ins.  Co.  90  Conn.  303,  97  Atl.  320,  L.R.A. 
191 6E  584. 

A  workman  employed  in  fllling  wagons 
with  stone  in  a  pit  eighteen  feet  deep  at  a 
very  low  temperature  for  ten  consecutive 
hours  froze  his  left  foot,  and  in  consequence 
it  had  to  be  amputated.  It  was  held  that 
the  accident  occurred  in  the  course  of  his 
employment,  as  the  workman  was  exposed  to 
a  particular  risk.  Canada  Cement  Co.  v. 
Pazuk,  22  Quebec  K.  B.  432. 

Street  Risk — Riding  Bicycle. — A  boy  in  the 
employment  of  builders  was,  by  their  orders, 
riding  a  bicycle  through  tlie  public  streets, 
having  been  directed  to  go  on  the  bicycle  to 
get  some  plaster.  He  came  into  collision 
with  a  motor  car  and  was  injured.  It  was 
held  that  the  accident  arose  out  of,  as  well 
as  in  the  course  of,  his  employment.  Dennis 
v.  White  [1917]  A.  C.  (Eng.)  479,  116  L.  T. 
N.  S.  774,  86  1..  J.  K.  B.  1074,  [1917]  W.  N. 
203,  33  Times  L.  Rep.  434,  61  Sol.  J.  558, 
reversing  [1916]  2  K.  B.  1,  114  L.  T.  N.  S. 
579,  [1916]  W.  C.  &  Ins.  Rep.  106,  85  L.  J. 
K.  B.  862,  60  Sol.  J.  385,  9  B.  W.  C.  C.  250, 
and  following  M'yeice  v.  Singer  Sewing 
Mach.  Co.  [1911]  Sc.  Ct.  Sess.  12,  4  B.  W. 
C.  C.  351;  Hughes  v.  Bott  [1916]  Sc.  Ct. 
Sess.  150,  and  White  v.  Avery  [1916]  Sc.  Ct. 
Sess.  209,  in  preference  to  Pierce  v.  Provi- 
dent Clothing,  etc.  Co.  [1911]  1  K.  B.  997, 
4  B.  W.  C.  C.  242;  Sheldon  v.  Needham 
[1914]  W.  C.  &  Ins.  Rep.  274,  7  B.  W.  C.  C. 
471;  Slade  v.  Taylor  [1915]  W.  0.  &  Ins. 
Rep.  53,  8  B.  W.  C.  C.  65. 

Street  Risk — Slipping  on  Ice. — It  was  the 
duty  of  the  applicant,  a  machine  fitter,  to 
go  around  to  various  places  in  order  to  be 
present  as  representing  his  employers  when 
the  county  inspector  of  weights  and  measures 
inspected  certain  weighing  machines.  After 
finishing  his  inspection  at  one  village,  the  in- 
spector had  to  go  to  another  village  about 
half  an  hour's  walk  distant.  He  went  there 
by  bicycle,  and  as  there  was  no  convenient 
railroad  communication,  the  applicant,  who 
had  a  railway  pass,  in  order  to  keep  in  touch 
with  the  inspector,  decided  to  walk  the  dis- 
tance. The  road  was  slippery  owing  to  frost 
after  a  recent  rain,  and  the  applicant,  whilst 
stepping  aside  to  avoid  a  van,  slipped  on  the 
ice  and  fell  and  broke  his  wrist.    It  was  held 
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that  the  circumstances  presented  a  typical 
case  of  an  accident  which  was  directly  at- 
tributable to,  and  arose  out  of,  his  employ- 
ment. \Miite  V.  Avery  [1916]  W.  C.  &  Ins. 
Rep.  594,  [1916]  Sc.  Ct.  Sess.  209,  [1915]  2 
Scott.  L.  T.  374. 

Street  Risk — Steel  Beams  Falling  from 
Building  on  Teamster. — ^A  teamster  was  do- 
ing his  usual  work  in  a  customary  manner, 
driving  along  a  street  where  he  would  prop- 
erly be  expected  to  travel,  when  a  heavy  load 
of  steel  beams  weighing  over  thirteen  tons 
broke  the  hoisting  apparatus  and  fell  from 
the  eighteenth  story  of  a  building,  instantly 
killing  him.  It  was  held  that  the  teamster's 
death  was  caused  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment. 
Mahowald  v.  Thompson-Starrett  Co.  134 
IVIinn.  113,  158  N.  W.  913,  rehearing  denied 
134  Minn.  117,  159  N.  W.  565. 

Street  Risk — Struck  by  Automohtle. — ^A 
tree  trimmer  and  planter  was  employed  by 
the  week  to  go  around  trimming  trees,  doing 
tree  surgical  work,  taking  down  trees,  etc., 
with  other  men  of  whom  he  had  charge. 
While  going  from  the  inspection  of  one  job 
to  inspect  another,  which  was  necessary  in 
the  discharge  of  his  duties,  he  was  knocked 
down  by  an  automobile  and  fatally  injured. 
It  was  held  that  his  death  was  due  to  an 
accident  "arising  out  of  and  in  the  course  of 
his  employment."  Kunze  v.  Detroit  Shade 
Tree  Co.  192  Mich.  436, 168  N.  W.  861,  L.R.A. 
1917A  252. 

Street  Risk — Thrown  Out  of  Cart, — ^The 
applicant,  who  was  employed  as  a  builder's 
assistant  and  mason,  fell  from  a  cart  while 
taking  a  window  frame  to  a  customer's  house, 
and  was  injured.  The  window  frame  was  of 
considerable  size  and  weighed  about  three 
stones.  As  the  employer  had  no  cart  at  the 
time  in  which  to  send  the  frame,  he  told  the 
workman  to  manage  it  the  best  way  he  could. 
The  man  started  with  it  on  his  shoulders, 
when,  meeting  a  pony  and  cart  accompanying 
a  traction  engine,  he  arranged  with  the  lad 
in  charge  for  a  lift.  He  then  put  the  frame 
into  the  cart  and  was  getting  in  himself, 
when  the  pony  dashed  off,  after  the  traction 
engine  had  started.  It  was  held  that  the 
accident  arose  out  of  and  in  the  course  of  the 
employment,  and  was  due  to  a  special  risk 
incident  thereto.  Mullinger  v.  Bidewell 
[1917]  W.  C.  &  Ins.  Rep.  (Eng.)  51,  10  B. 
W.  C.  C.  104. 

Teamster — Cat  Bite. — A  teamster  took  his 
horses  to  the  stable  for  their  midday  meal, 
and  then  proceeded  to  eat  his  own  dinner  in 
the  stable.  While  he  was  eating  his  dinner, 
a  stable  cat  sprang  at  him  and  bit  him.  He 
was  not  teasing  the  cat  in  any  way,  nor  was 
he  feeding  it  on  that  occasion,  although  he 
had  thrown  bits  to  the  cat  on  other  occasions. 
The  cat  was  not  known  to  be  vicious.  The 
bite  set  up  blood  poisoning,  and  two  joints 


of  the  applicant's  finger  had  to  be  ampu- 
tated. It  was  held  that  the  decision  of  th« 
county  judge  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment,  wa^ 
correct.  Rowland  v.  Wright  [1909]  1  K.  B. 
(Eng.)  963,  99  L.  T.  N.  S.  758,  77  L.  J.  K.  B. 
1071,  24  Times  L.  Rep.  852,  1  B.  W.  C.  C 
192. 

Employee  Bitten  by  Dog  Kept  in  Cellar. — 
An  employee  of  a  piano  manufacturer  was 
directed  by  his  superior  to  carry  some  ma- 
terials into  the  cellar  of  the  factory.  Whil» 
doing  so,  he  was  bitten  by  a  dog  which  had 
been  kept  there  for  a  year  or  more  by  the 
engineer,  who  was  stationed  in  the  cellar.  It 
was  held  that  the  injury  sustained  by  the 
employee  was  one  "arisinsr  out  of  and  in  the 
course  of  his  employment."  Barone  v.  Bram- 
bach  Piano  Co.  167  N.  Y.  S.  933. 

Bite  of  Mad  Dog, — ^While  the  claimant  was 
in  the  canal  cut  attending  to  the  duties  of 
his  position  as  powder  foreman,  a  mad  dog 
came  running  through  the  cut  and  bit  him 
on  the  calf  of  his  left  leg.  It  was  held  that 
the  injury  was  received  in  the  course  of  the 
employment.  In  re  Bailey,  Op.  Sol.  Dept  of 
Labor  297. 

Baker — Explosion  of  Natural  Ga9 — Negli- 
gence of  Foreman, — ^A  workman's  injuries  oc- 
curred as  a  result  of  an  explosion  of  natural 
gas  used  for  heating  the  ovens  of  his  em- 
ployer, caused  by  the  negligence  of  the  em- 
ployer's foreman,  while  the  workman  was  en- 
gaged in  his  capacity  of  baker  at  a  table 
about  twelve  feet  directly  in  front  of  the 
oven,  and  consisted  of  severe  bums.  It  was 
held  that  the  workman's  injuries  were  acci- 
dental injuries  arising  out  of  and  in  the 
course  of  his  employment.  Adams  t.  Iten 
Biscuit  Co.  (Okla.)  162  Pac.  938. 

Bartender— Struck  by  GI<ms  Throum  6y 
Drunken  Man. — While  in  the  course  of  hi? 
employment,  and  actually  engaged  in  his 
duties  as  bartender  in  the  saloon  where  he 
was  employed,  the  applicant  was  struck  in 
the  right  eye  by  a  heavy  drinking  glas« 
thrown  by  a  patron  of  the  saloon  who  was 
so  drunk  that  he  did  not  know  what  he  was 
doing.  It  was  held  that  the  applicant's  em- 
ployment caused  a  special  degree  of  exposure 
to  risk,  and  that  the  accident  "arose  out  of 
his  employment.  State  v.  District  Ct.  134 
Minn.  16,  158  N.  W.  713,  L.R.A.1916F  957. 

Hotel  Employee — Fall  on  Platform  of  Kdi^- 
way  Station. — The  applicant  was  employed 
as  a  "boots"  at  a  hotel.  Among  his  duties 
was  that  of  attending  both  arriving  and  de- 
parting trains  and  waiting  for  trains  to  carry 
luggage,  at  the  railway  station.  On  the  day 
of  tlie  accident,  he  was  infonned  that  the 
train  for  which  he  was  waiting  would  not 
come,  owing  to  the  heavy  snowstorm.  In 
walking  along  the  platform  to  get  to  the 
hotel  bus  outside  the  station,  he  slipped  in 
the  snow  and  fell  on  the  rails,  three  and  half 
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feet  lower  than  the  platform,  breaking  his 
leg.  It  was  held  that  the  accident  arose  out 
of  and  in  the  course  of  the  employment. 
Blake  v.  Ramsay  [1917]  W.  C.  &  Ini  Rep. 
84,  51  Ir.  L.  T.  Rep.  6. 

Bricklayer — Fall  of  Scaffold. — ^The  claim- 
ant, by  occupation  a  bricklayer,  was  em- 
ployed by  a  lithographing  and  printing  com- 
pany to  point  up  one  of  the  walls  of  its  plant 
and  repair  cracks  therein.  For  such  labor 
he  and  his  helper  were  to  be  paid  the  regular 
wages  for  bricklayers  and  bricklayers'  help- 
ers, and  the  company  furnished  all  materials, 
ladders,  and  supplies.  While  working  with- 
out a  helper,  one  of  the  ropes  supporting  a 
scaffold  on  which  he  was  at  work  broke  and 
he  was  precipitated  a  distance  of  some  thirty 
feet  to  the  ground  and  was  injured.  It  was 
held  that  the  injury  to  the  claimant  arose 
out  of  and  in  the  cotu*se  of  an  employment 
"carried  on  by  the  employer  for  pecuniary 
gain,"  and  that  the  claimant's  work  was  in- 
cidental and  requisite  to  the  hazardous  busi- 
ness carried  on  by  the  company,  namely, 
lithographing  and  printing.  Dose  v.  Mochle 
Lithographic  Co.  221  N.  Y.  401,  117  N.  E. 
616. 

Carpenter  Repairing  Car — Door  Bloton 
Shut. — ^A  carpenter  employed  by  a  railroad 
company  was  repairing  a  camp  car  on  a  re- 
pair track.  There  was  a  coal  car  on  the 
next  repair  track,  the  space  between  the  two 
cars  being  about  six  feet.  While  passing  be- 
tween these  cars  from  taking  certain  meas- 
urements, which  was  the  most  direct,  conven- 
ient, and  only  available  route,  the  door  of 
the  camp  car,  which  opened  outwards,  instead 
of  sliding  as  car  doors  generally  do,  blew 
shut  in  a  gust  of  wind,  throwing  him  against 
the  coal  car  and  injuring  him.  It  was  held 
that  his  injury  arose  out  of  as  well  as  in  the 
course  of  his  employment.  Myers  v.  Louis- 
iana R.  etc.  Co.  140  La.  937,  74  So.  256. 

Delivery  Boy — Catching  Hold  of  Rear  End 
of  Truck. — A  delivery  boy  was  furnished  a 
bicycle  with  which  to  do  his  work.  He  was 
given  permission  to  get  his  luncheon  at  home 
and  was  then  to  make  a  call  for  a  package 
and  to  return  to  the  store.  After  lunch  he 
cauorht  on  the  rear  end  of  a  motor  truck,  pro- 
ceeding in  his  direction.  The  truck  overtook 
and  passed  a  second  truck,  proceeding  in  the 
same  direction  and  then  made  a  sudden 
turn.  The  boy  was  thrown  to  the  pavement 
as  a  result  and  run  over  by  the  rear  truck 
More  it  could  be  stopped.  It  was  held  that 
he  received  a  personal  injury  arising  out  of 
and  in  the  course  of  his  employment.  Beau- 
dry  V.  Watkins,  191  Mich.  445,  ^158  N.  W.  16, 
L.R.A.1916F  576. 

Delivery  Helper — Finger  Pierced  by  Nail 
in  Bottom  of  Barrel. — ^The  claimant  was  em- 
ployed as  a  delivery  helper.  Among  his  du- 
ties were  loading  goods  on  a  truck  and  draw- 
ing the  truck  by  hand  to  the  place  in  the 


basement  where  it  was  to  be  unloaded.  While 
lifting  a  barrel  for  the  purpose  of  putting  it 
on  a  truck  and  moving  it  to  another  part  of 
the  store,  a  nail  in  the  bottom  of  the  barrel 
pierced  one  of  his  fingers,  which  wound  later 
became  infected.  It  was  held  that  his  in- 
juries arose  out  of  and  in  the  course  of  his 
employment.  Holtz  v.  Greenhut,  175  App. 
Div.  878,  162  N.  Y.  S.  359. 

DiahtDoeher  in  Restaurant — Floor  Oiving 
Way. — While  working  as  a  dishwasher  in  the 
restaurant  in  which  he  was  employed,  the 
floor  immediately  above  the  place  where  the 
workman  was  at  work  suddenly  gave  way, 
due  to  the  fact  that  it  had  been  overloaded 
by  the  storing  of  a  large  quantity  of  bottled 
grape  juice  thereon,  and  he  was  struck  by 
seme  falling  object  or  objects,  and  injured.  It 
was  held  that  he  was  injured  by  an  accident 
"arising  out  of  the  employment."  Kimbol  v. 
Industrial  Ace.  Commission,  173  Cal.  351, 
Ann.  Cas.  1917E  312,  160  Pac.  150,  L.R.A. 
1917B  595. 

Driver — Fall  from  Wagon. — ^A  driver  was 
employed  in  delivering  gasoline,  and  while 
returning  home  fell  in  front  of  the  wagon 
in  attempting  to  raise  the  canopy  top  at- 
tached to  the  seat,  was  run  over,  and  died. 
It  was  held  that  the  accident  from  which  he 
came  to  his  death  did  not  result  from  the 
nature'  of  the  product  which  he  carried,  but 
from  an  accident  which  occurred  in  the 
course  of  and  arose  out  of  his  employment. 
Gibson  v.  Industrial  Board,  276  111.  73,  114 
N.  E.  615. 

Driver — Stepping  on  Rusty  Nail. — ^A  driver 
while  working  for  )iis  employer  in  collecting 
dirt  from  the  city  streets,  stepped  on  a 
board  containing  a  rusty  nail  as  he  was  get- 
ting into  his  wagon.  The  nail  pierced  his 
shoe  and  went  into  his  foot,  the  wound  be- 
came infected,  and  he  died  of  tetanus.  It 
was  held  that  the  injuries  were  accidental, 
and  arose  out  of  and  in  the  course  of  his  em- 
ployment. The  court  held  that  he  was  en- 
gaged in  the  operation  of  a  wagon  drawn  by 
horses,  concededly  a  hazardous  occupation 
under  the  statute,  and  that  one  of  the  neces- 
sary incidents  of  his  delivery  about  the 
streets  was  getting  off  and  on  his  wagon  and 
hence  his  dependent  was  entitled  to  com- 
pensation, though  the  danger  of  stepping  on 
the  nail  might  be  said  to  have  been  common 
to  all  persons  using  the  street.  Putnam  v. 
Murray,  174  App.  Div.  720,  160  N.  Y.  S.  811. 

Traxjtion  Engine  Driver — Falling  from  En- 
gine, — ^A  traction  engine  driver,  who  was  in- 
toxicated, fell  off  the  footplate  on  to  the 
roadway  while  driving  his  traction  engine, 
and  died  of  the  injuries  received.  It  was  held 
that  the  accident  not  only  occurred  while 
he  was  "in  the  course  of"  his  employment,  but 
arose  "out  of"  his  employment.  Fraser  v. 
Riddel  [1914]  Sc.  Ct  Sess.  125,  [1914]  W.  C 
&  Ins.  Rep.  125. 
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Fish  Kipperer — Fall  of  Adjacent  Wall, — 
The  applicant,  who  was  employed  as  a  kip- 
perer in  the  fish-curing  business,  was  at  work 
along  with  a  number  of  other  women  in  a 
shed  constructed  of  brick  walls  with  a  cor- 
rugated iron  roof.  While  they  were  so  occu- 
pied, a  brick  wall  in  the  course  of  erection 
on  the  ground  of  an  adjacent  proprietor  sud- 
denly fell  on  the  shed  causing  it  to  collapse, 
and  burying  the  inmates  beneath  the  wreck- 
age, the  applicant  being  seriously  injured. 
It  was  held  that  the  injuries  sustained  by  the 
applicant  were  caused  by  an  accident  arising 
"out  of*  her  employment.  Simpson  v.  Sin- 
clair [1017]  A.  C.  (Eng.)  127,  116  L.  T.  N. 
S.  609,  [1017]  W.  C.  &  Ins.  Rep.  164,  86  L. 
J.  C.  P.  102,  [1917]  W.  N.  97,  33  Times  L. 
Rep.  247,  61  Sol.  J.  350,  reversmg  [1915]  W. 
C.  &  Ins.  Rep.  543,  [1916]  Sc.  Ct.  Sess.  85, 
[1915]  2  Scott.  L.  T.  291. 

Gamekeeper — Shot  While  Hunting  tcith 
Employer's  Tenant. — A  game  warden  and 
keeper  employed  to  patrol  a  ranch  in  quest 
of  poachers  and  to  eject  trespassers,  was  ac- 
cidentally shot  while,  under  express  orders 
of  the  superintendent,  he  was  assisting  one 
of  his  employer's  authorized  tenants  in  find- 
ing and  killing  a  deer.  It  was  held  that  the 
fact  that  the  accident  arose  out  of  the  em- 
ployment, appeared  from  the  fact  that  it  fol- 
lowed as  a  natural  incident  of  the  employ- 
ment, engagement  in  which  exposed  the  em- 
ployee to  the  danger  of  being  accidentally 
shot.  O.  L.  Shafter  Estate  Co.  v.  Industrial 
Ace.  Commission  (Cal.)  166  Pac.  24. 

Laborer — Going  to  Work  Along  Railroad 
Track. — There  were  three  ways  of  getting  to 
the  works  where  the  applicant  was  employed 
as  a  fitter's  laborer,  the  way  along  the  rail- 
way being  dangerous,  but  used  by  the  work- 
men to  a  far  greater  extent  and  in  much 
greater  numbers  than  the  other  two.  The 
employers  knew  that  this  way  was  so  used 
and  did  not  forbid  its  use.  In  using  this  way 
the  applicant  was  struck  by  a  locomotive  and 
injured.  It  was  held  that  the  accident  arose 
out  of  and  in  the  course  of  the  employment, 
and  that  the  applicant,  in  taking  the  dan- 
gerous way,  was  not  adding  a  peril  to  his 
employment,  disentitling  him  to  compensa- 
tion. Fox  V.  Rees  [1916]  W.  C.  &  Ins.  Rep. 
(Eng.)  339,  115  L.  T.  N.  S.  358,  86  L.  J. 
K.  B.  43,  9  B.  W.  C.  C.  459. 

Laborer — Recovering  Dropped  Pipe. — A 
workman  was  employed  as  a  laborer  to  load 
and  unload  wagons,  and  to  accompany  them 
\ihile  being  hauled  by  a  traction  engine  from 
one  quarry  to  another.  While  sitting  on  a 
wagon,  which  was  being  so  hauled,  he  dropped 
his  pipe,  and  in  attempting  to  recover  it  lost 
his  balance  and  fell  in  front  of  the  wheels 
ot  the  wagon,  receiving  fatal  injuries.  It 
was  held  that  the  accident  arose  out  of  and 
in  the  course  of  his  employment.  M'Lauch- 
Ian  V.  Anderson  [1911]  Sc.  Ct.  Sess.  529,  48 
Scott.  L.  Rep.  349,  4  B.  W.  C.  C.  376. 


Livery  Stable  Employee — Fall  Down  8tair9, 
-An  employee  of  a  firm  conducting  a  board- 


ing and  livery  stable  in  a  building  owned  by 
them,  lived  on  the  top  floor  of  the  building. 
While  going  down  stairs  from  his  apartment, 
he  fell  and  cut  his  forehead.  Thereafter 
erysipelas  developed  which,  with  other  com- 
plications, caused  his  death.  It  was  held 
that  the  accident  arose  out  of  and  in  the 
course  of  his  employment.  Leslie  v.  O'Con- 
nor, 220  N.  Y.  672,  116  N.  E.  1057,  affirming 
order  173  App.  Div.  988,  158  N.  Y.  S.  1120. 

Machinist  Overhauling  Pump — Infection 
from  Coral. — A  machinist,  while  assembling 
the  fire  and  wrecking  pump  of  a  tug  which 
had  been  used  in  Oriental  waters,  was  in- 
fected by  pieces  of  coral  which  had  been 
forced  into  his  thumb  and  finger.  It  was  held 
that  he  met  with  an  injury  of  an  accidental 
nature  in  the  course  of  his  employment.  In 
re  Green,  Op.  Sol.  Dcpt.  of  Labor  237. 

Porter — Building  Shelf. — ^A  workman  was 
employed  in  the  capacity  of  *'porter,  elevator 
and  handy  man''  by  a  corporation  engaged 
in  the  hazardous  business  of  manufacturing 
drugs  and  chemicals.  While  he  was  engaged 
in  building  a  shelf  near  the  elevator  well  in 
his  employer's  place  of  business,  and  while 
reaching  into  the  elevator  well  to  obtain  a 
board  which  he  had  placed  at  some  point  on 
the  side  of  the  well,  he  lost  his  balance  and 
fell  down  the  elevator  shaft,  and  was  in- 
stantly killed.  It  was  held  that  his  act  in 
building  a  shelf,  while  not  an  act  in  the 
immediate  process  of  manufacturing  drugs 
and  chemicals,  was  fairly  incidental  to  the 
prosecution  of  that  business  and  hence,  that 
his  death  was  the  result  of  an  accident  aris- 
ing out  of  and  in  the  course  of  his  eraplov- 
ment.  Larsen  v.  Paine  Drug  Co.  218  X.  Y. 
252,  112  X.  E.  725,  affirming  order  169  App. 
Div.  838,  155  N.  Y.  S.  759. 

Traveling  Salesman — Steamship  Sunk  by 
Submarine. — A  traveling  salesman  engaged 
passage  on  the  steamship  Lusitania,  it  being 
necessary  for  him  to  visit  his  employer's  Lon- 
don office.  While  the  vessel  was  within  the 
aiea  which  had  theretofore  been  declared  a 
war  zone  by  the  German  government,  she 
was  attacked  and  torpedoed  by  a  German 
submarine,  the  salesman  being  drowned.  It 
was  held  that  his  death  was  due  to  an  acci- 
dent while  in  the  course  of  his  employment-, 
and  that  the  accident  arose  out  of  his  em- 
ployment. Foley  V.  Home  Rubber  Co.  80  X. 
J.  L.  474,  99  Atl.  624. 

Family  Servant — Lighting  Fire  tcith  Wood 
Alc(^ol. — A  family  servant  was  required  as 
a  part  of  her  duty  to  light  the  fires. '  She  was 
forbidden  to  use  kerosene  "or  anything. lil^« 
that"  to  assist  her  in  lighting  a  fire.  She 
used  wood  alcohol,  and  by  reason  thereof 
was  burned  to  death.  It  was  held  that  the 
accident  arose  out  of  and  in  the  course  of  her 
employment,  notwithstanding  the  disobedi- 
ence of  her  orders,  as  she  was  doing  what  she 
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was  expected  to  do  at  the  very  place  where 
it  was  meant  to  be  done.  Kolaszvnski  v. 
Klie  (N.  J.)  102  Atl.  5. 

Stenographer — Burning  of  Building. — ^A 
ronographer  was  employed  in  the  conduct 
of  a  business — ^the  preparation  of  animal  hair 
and  its  byproducts  for  commercial  purposes — 
which  occupied  the  fourth  floor  of  a  building. 
A  fire  originating  in  one  of  the  lower  floors 
sent  up  such  great  volumes  of  smoke  and 
flame  that  it  shut  off  practically  any  escape 
tc  the  employees  of  the  business.  The  stenog- 
rapher failed  in  her  effort  to  make  her  escape 
and  waa  so  burned  that  death  resulted.  It 
was  held  that  her  death  was  the  result  of  an 
accident  arising  out  of  and  in  the  course  of 
her  employment.  Newark  Hair,  etc.  Co.  v. 
Feldman,  89  N.  J.  L.  504,  99  Atl.  602. 

Night  Watchman — Substance  Blo%cn  into 
Eye. — The  claimant  was  employed  as  a  night 
watchman  by  an  employer  engaged  in  the 
business  of  the  manufacture  of  desks  and  fur- 
niture, declared  by  the  statute  to  be  a  haz- 
ardous employment.  While  working  in  that 
capacity,  about  eleven  o'clock  in  the  even- 
ing, a  severe  storm  arose.  In  closing  a  win- 
dow because  of  the  storm,  a  gust  of  wind 
blew  some  substance  from  the  outside  of  the 
building  into  tlie  claimants'  eye,  causing  an 
injury  necessitating  its  removal.  It  was  held 
that  the  injury  arose  out  of  and  in  the  course 
o!  his  employment,  there  being  no  evidence 
that  the  factory  was  not  in  operation.  Ko- 
byra  v.  Adams,  176  App.  Div.  43,  162  N.  Y. 
S.  269. 

XJtility  Man — Crossing  Street  from  One 
factory  to  Other. — The  workman  was  em- 
ployed as  a  general  utility  man  by  a 
corporation  engaged  in  manufacturing  com- 
mercial trunks,  one  of  his  duties  being  the 
lettering  of  trunks.  Diagonally  across  the 
street  was  a  second  corporation,  engaged  in 
the  manufacture  of  personal  trunlcs,  both  cor- 
porations being  owned  by  the  same  stock- 
holders and  carried  on  by  a  single  executive 
organization.  The  workman  performed  serv- 
ices for  both  corporations.  In  returning  from 
the  factory  of  the  second  corporation  to  that 
of  the  first,  after  having  lettered  a  trunk 
in  the  former  factory,  he  slipped  on  the  snow 
and  ice  in  the  street,  and  received  injuries 
of  which  he  died.  It  was  held  that  the  acci- 
dent was  one  "arising  out  of"  the  employ- 
ment, and  not  merely  a  street  accident  to 
which  every  one  using  the  highway  was 
equallv  liable.  Redner  v.  Faber,'167  N.  Y. 
S.  242. 

Shifting  Belt  hy  Hand  Instead  of  Foot 
Mrer. — ^The  claimant  was  drilling  a  piece 
held  in  a  jig,  when  the  drill  caught,  causing 
the  jig  to  revolve.  Instead  of  shifting  the 
belt  by  means  of  the  belt  shifter  with  his 
foot  to  stop  the  machine,  he  tried  to  throw 
it  off  with  his  hand,  and  was  injured.  It 
was  held  that  this  was  such  an  accident  as 
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might  happen  to  any  ordinarily  careful  ma- 
chinist in  the  usual  course  of  his  employ- 
ment. In  re  Hadlock,  Op.  Sol.  Dept.  of  Labor 
405. 

Taking  Tools  to  Designated  Place, — ^The 
assistant  fire  ranger  directed  the  claimant 
to  proceed  on  a  subsequent  day  to  a  place 
eight  miles  distant.  At  the  same  time  he 
directed  the  claimant  to  take  along  with  him 
certain  tools,  among  which  was  a  small  axe 
used  for  trimming  trees.  The  claimant  ac- 
cordingly started  on  his  journey  on  the  desig- 
nated morning,  laden  with  the  necessary 
tools,  it  being  necessary  for  him  to  walk  the 
distance,  and  the  ground  being  covered  with 
about  six  inches  of  snow.  While  en  route, 
he  stumbled  and  fell,  dropping  the  axe  on  his 
foot  and  causing  an  injury  to  it.  It  was  held 
that  the  injury  was  received  in  the  course 
of  his  employment  which  began  when  the 
claimant  started  on  the  journey.  In  re  Con- 
nor, Op.   Sol.  Dept.  of  "Labor  330. 

Negligence  of  Employees  of  Other  Com- 
pany.— A  workman  was  employed  by  a  brick 
company  to  transfer  coal  from  railroad  cars 
to  cars  by  which  the  coal  was  distributed 
about  the  plant  of  the  brick  company.  The 
railroad  cars  were  placed  on  the  side  track 
of  the  brick  company  by  the  railroad  com- 
pany. In  making  a  flying  switch  of  a  num- 
ber of  cars,  these  cars  were  thrown  against 
the  car  which  the  workman  was  engaged  in 
unloading  while  he  was  under  the  car,  thus 
fatally  injuring  him  through  the  negligent 
act  of  the  employees  of  the  railroad  company. 
It  was  held  that  the  injury  was  received  "in 
the  course  of  and  resulted  from  the  employ- 
ment." Mercer  v.  Ott,  78  W.  Va.  629,  89  S. 
iE.  952. 

Digging  Cellar — Falling  of  Pier. — A.  work- 
man was  engaged  as  a  laborer  in  digging  out 
a  cellar,  in  whieii  there  were  some  masonry 
piers.  During  the  course  of  his  work  one 
of  the  piers  fell  over  on  him,  with  fatal  re- 
sults. On  review,  it  was  not  denied  that  the 
accident  arose  out  of  and  in  the  course  of 
the  employment.  Taylor  v.  Seabrook,  87  N. 
J.  L.  407,  94  Atl.  399. 

Injury  on  Employer's  Premises  on  Way  to 
Work. — A  screen  boy  employed  at  a  colliery 
slipped  on  a  rail  while  crossing  the  road  on 
his  way  to  work  and  on  the  colliery  premises, 
but  before  he  had  received  his  check.  It  was 
held  that  as  a  matter  of  law  the  accident  arose 
"out  of  the  employment,"  as  it  was  caused 
by  a  peril  attached  to  the  particular  loca- 
tion in  which  by  the  obligation  of  service  the 
workman  was  -  placed,  although  the  accident 
was  not  contributed  to  in  any  way  by  the 
nature  of  the  employment.  Marsh  v.  Pope 
[1917]  W.  N.  (Eng.)  262,  33  Times  L.  Rep. 
523. 

Drowned  While  Going  for  Others  Living  on 
Boat. — A  laborer  was  employed  on  river  and 
harbor  improvement  work,  and  during  such 
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employment  lived  on  a  quarter  boat,  which 
was  used  for  purposes  of  living  quarters  by 
the  employees  engaged  in  that  particular 
work.  He  was  on  the  boat  one  night  when 
lie  heard  a  call  from  the  shore  from  some 
fellow  laborers  who  desired  that  a  small  boat 
should  be  sent  them  in  order  to  return  to  the 
boat,  where  they  also  had  their  living  quar- 
ters. While  in  the  act  of  getting  a  small  boat 
and  going  for  the  men  on  shore,  he  fell  over- 
board from  the  quarter  boat  and  was 
drowned.  It  was  held  that  his  death  oc- 
curred in  the  course  of  his  employment.  In 
re  House,  Op.  Sol.  Dept.  of  Labor  325. 

Crossing  Yard  to  Convenience — Tripping 
on  Small  Piece  of  Wood. — The  employers  of 
the  applicant,  a  woman,  having  no  separate 
convenience  for  women  as  required  by  law, 
arranged  that  she  should  have  the  use  of  the 
women's  convenience  on  the  adjacent  prem- 
ises of  another  employer.  The  applicant  was 
returning  from  the  convenience  and  had  al- 
most crossed  the  yard  common  to  both  prem- 
ises, when,  on  the  flagged  portion  and  close 
to  the  door  leading  into  her  employer's  prem- 
ises, she  tripped  or  slipped  on  a  small  piece 
of  wood,  two  inches  long  by  one  and  a  half 
inches  broad,  lying  on  the  flags,  with  the  re- 
sult that  she  fell  and  was  injured.  It  was 
held  that  the  accident  arose  not  only  in  the 
course  of  but  out  of  her  employment.  Fearn- 
ley  V.  Bates  [1917]  W.  C.  &  Ins.  Rep.  (Eng.) 
207,  86  L.  J.  K.  B.  1000,  [1917]  W.  N.  170, 
61  Sol.  J.  606. 

Pulling  Timber  Out  of  Pile — Wrenched 
Back. — An  employee  of  a  lumber  company 
was  assisting  another  man  in  loading  4x6 
redwood  timber  on  trucks.  While  pulling  a 
piece  of  timber  out  fiom  a  pile,  he  either 
slipped  or  in  some  manner  wrenched  his 
back  and  fell  down.  He  arose,  put  that  stick 
of  timber  on  the  truck,  and  then  could  not 
move.  It  was  held  that,  giving  the  words 
their  ordinary  meaning,  the  expression,  "acci- 
dent arising  out  of  and  in  the  course  of  the 
employment,"  was  broad  enough  to  include 
the  injury  received  by  the  workman.  South- 
western Surety  Ins.  Co.  v.  Pillsbury,  172  CaL 
768,  158  Pac.  762. 

Steadying  Trolley  Pole — Slipping  of  Pike. 
— The  claimant  at  the  time  of  the  injury  was 
one  of  four  men  who,  each  with  a  pike,  were 
steadying  a  trolley  pole,  which  was  being 
placed  in  position.  The  pole  appeared  to  be 
falling  over  toward  him  and,  being  compelled 
to  quickly  change  the  position  of  his  pike 
to  steady  the  pole,  he  put  the  handle  of  his 
pike  against  the  ground.  This  was  new 
made  and  soft,  and  gave  way,  throwing  the 
claimant  off  his  balance  so  that  he  tumbled 
off  the  embankment  on  which  he  was  work- 
ing and  fell  a  distance  of  seven  or  eight  feet, 
and  was  injured.  It  was  held  that  the  in- 
jury arose  in  the  course  of  employment  and 
was  not  due  to  the  negligence  or  misconduct 


of  the  claimant.    In  re  Bums,  Op.  Sol.  DepL 
of  Labor  451. 

Unexplained  Death — Body  Found  under 
Train  of  Cars. — A  workman  who  had  gone  to 
his  foreman  in  search  of  material,  was  found 
lying  dead  under  a  train  of  cars,  with  a  hole 
about  six  inches  in  diameter  in  his  abdomen. 
It  was  held  that  a  prima  facie  case  of  acci- 
dent was  shown  and  that  the  injury  arose 
out  of  and  in  the  course  of  his  employment. 
De  Fazio  v.  Ooldschmidt  Detinning  Co.  (N. 
J.)  88  Atl.  705. 

3.  Risk  Not  Incidbntal  to  Emfloymext. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  risk  of  the 
accident  was  not  incidental  to  the  risk  of 
the  employment  and  therefore  that  the  acci- 
dent did  not  arise  out  of  the  employment: 

Assault — Brewery  Collector, — A  brewery 
route  foreman  was  required  to  look  after  the 
various  beer  delivery  routes  and  on  Saturdays 
to  deliver  beer  and  collect  the  moneys  there- 
for. One  Saturday  evening  he  made  a  deliv- 
ery of  beer  at  a  dwelling  house  and  while 
returning  to  his  wagon  which  he  had  left  in 
the  street  a  little  distance  away,  was  as- 
saulted and  shot.  He  mounted  the  wagon 
and  returned  to  the  brewery  and  accounted 
for  the  moneys  intrusted  to  and  collected  by 
him,  and  then  went  to  the  hospital  where  he 
died  ten  days  later  from  the  effects  of  the 
shot.  It  was  held  that  owing  to  the  absence 
of  evidence  showing  any  motive  for  the  at- 
tack, his  death  was  not  the  result  of  an  acci- 
dent arising  out  of  his  employment.  Schmoll 
V.  Wiesbrod,  etc.  Brewing  Co.  89  N.  J.  L. 
160,  97  Atl.  723. 

Assault — Altercation  with  Fellow  Em- 
ployee.— A  workman  employed  as  a  lead 
molder  should  have  gone  with  the  complaint 
that  his  ld,dle  had  not  been  relined  with  fire 
clay  to  the  foreman.  But  he  met  a  fellow 
workman  who  had  nothing  to  do  with  the 
relining  of  ladles  and  got  into  a  controversy 
with  the  latter,  which  he  started,  over  his 
ladle  not  being  relined.  It  was  held  that  the 
injuries  received  by  the  workman  as  a  result 
of  the  quarrel  did  not  arise  "out  of"  the 
employment,  as  that  phrase  was  used  in  the 
act.  Union  Sanitary  Mfg.  Co.  v.  Davis  (Ind.) 
116  N.  E.  676. 

Assault  and  Robbery — Night  Watchman.— 
A  night  watchman  in  a  mill  was  at  9  r.u. 
making  a  tour  through  the  mill,  recording 
his  passage  by  registering  on  his  watchman'^ 
clock,  and  while  going  from  one  station  to 
another  stopped  to  close  a  door  opening  from 
the  mill  to  a  loading  platform,  adjacent  to' 
a  railroad  switch.  As  he  leaned  against  the 
handle  of  the  door  to  roll  it  shut,  he  was 
struck  on  the  head  with  a  club  by  an  em- 
ployee of  the  company  who  had  entered  the 
mill  and  hidden  himself  near  the  door,  in- 
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tending  to  rob  the  watchman.  The  latter 
died  immediately  and  his  assailant  took  his 
pay  envelope,  but  did  not  attempt  any  rob- 
bery from  the  office  of  the  mill.  It  was  held 
that  the  death  of  the  watchman  did  not  arise 
out  of  his  employment.  Waltlier  v.  American 
Paper  Co.  89  N.  J.  L.  732,  99  Atl.  263,  re- 
versing judgment  98  Atl.  264. 

Larking — Butcher's  Boys, — ^ITie  applicant, 
a  boy  in  the  employ  of  a  butcher,  got  his 
right  hand  badly  cut  with  a  knife.  He  al- 
leged that  while  he  was  cleaning  knives  in 
the  shop,  another  boy,  who  was  sweeping  up 
the  shop,  struck  a  knife  and  so  drove  it  into 
the  applicant's  hand  while  the  two  were  lark- 
ing together.  It  was  held  that  the  finding 
of  the  county  court  judge  that  the  boys  were 
larking  meant  that  he  found  that  the  acci- 
dent did  not  arise  out  of  and  in  the  course 
of  the  employment.  Harrison  v.  Feather- 
stone  [1917]  W.  C.  &  Ins.  Rep.  (Eng.)  74, 
10  B.  W.  C.  C.  54. 

Larking  in  Elevator. — An  employee  operat- 
ing an  elevator  left  the  elevator  rope  to  "fool" 
V'ith  another  employee  who  was  riding  in  it, 
and  in  the  scuffle  his  heel  was  caught  and 
injured.  It  was  held  that  his  injury  "did 
not  arise  out  of  his  employment."  Moore's 
Case,  225  Mass.  258,  114  N.  £.  204. 

Larking — Shears  Entering  Eye. — ^Two  boys 
employed  in  a  candy  factory  were  larking 
witii  a  pair  of  shears,  and  in  the  course  of 
the  play  one  end  of  the  shears  went  into  the 
eve  of  one  boy,  destroying  the  sight  of  the 
eye.  It  was  held  that  the  accident  was  not 
one  arising  "out  of  and  in  the  course  of  the 
employment."  Doyle  v.  Moirs,  48  Nova  Sco- 
tia 473,  22  Dominion  L.  Rep.  767,  following 
Armitage  v.  Lancashire,  ete.  R.  Co.  [1902] 
2K.  B.  (Eng.)  178. 

Larking — Tickling  Fellow  Employee. — Ab 
an  employee  known  to  his  associates  to  be 
peculiarly  fiusceptible  of  being  tickled  was 
going  down  a  flight  of  stairs  with  a  filled 
bucket  in  his  hand,  one  of  his  assoeiates,  in 
passing  him  by,  punched  him  in  the  back 
with  a  newspaper,  which  caused  him  to  make 
a  sudden  movement  and  to  fall,  whereby  he 
was  injured.  It  was  held  that  the  accident 
did  not  arise  out  of  the  employment.  Goro- 
nado  Beach  Ck>.  v.  Pillsbury,  172  Oal.  682, 
158  Pac.  212,  L.R.A.1916F  1164. 

Larking — "Trick"  Camera. — One  day  a  fel- 
low employee  took  a  "trick"  camera  into  the 
applicant's  office,  pointed  it  at  him,  told  him 
to  "look  pleasant>"  and  before  he  could  protect 
himself  touched  a  button  which  caused  a 
spring  to  be  ejected  from  the  false  camera. 
Ihe  missile  struck  the  applicant  so  that  as 
a  result  of  the  injury  inflicted  he  lost  the 
sight  of  one  eye.  It  waa  held  that  the  acci- 
dent did  not  arise  out  of  the  employment. 
Fishering  v.  Pillsbury,  172  Cal.  690,  168  Pac. 
215,  following  Coronado  Beach  Co.  ▼.  Pills- 
bury,  supra. 


Street  Risk — Death  hy  Collapse  of  Parapet 
of  House. — A  workman  was  employed  as  a 
grocer's  porter  and  messenger,  a  portion  of 
his  duties  being  to  deliver  groceries.  While 
so  engaged,  and  as  he  was  walking  along  the 
pavement  of  a  main  thoroughfare  in  the  city, 
the  parapet  of  a  house  which  he  was  about 
to  pass  collapsed,  and  he  was  killed  by  the 
falling  stones  and  mortar.  It  was  held  that 
the  accident  was  not  one  arising  out  of  the 
employment,  the  risk  of  which  might  have 
been  contemplated  by  a  reasonable  man  when 
entering  the  employment  as  incidental  to  it. 
Cooper  V.  Healy  [1916]  2  Ir.  R.  33,  applying 
Collins  V.  Collins  [1907]  2  Ir.  R.  104. 

Street  Risk — Riding  Bicycle  in  Public 
Street. — Tlie  applicant  was  employed  as  a 
visiting  nurse,  and  at  the  time  of  her  engage- 
ment she  was  told  that  sUe  would  have  to  go 
around  on  a  bicycle  to  see  all  the  children  in  a 
certain  area.  The  number  of  cases  averaged 
120  per  month,  and  she  had  to  travel  on  a 
bicycle  from  six  to  ten  miles  a  day.  One  morn- 
ing, when  she  was  making  a  round  of  calls, 
and  was  going  along  a  muddy  road,  she  at- 
tempted to  go  around  a  horse  and  cart  stand- 
ing across  the  road,  when,  before  she  could 
get  to  the  side  of  the  road  again,  a  small  cart 
passed  quickly,  followed  by  two  larger  carts. 
When  nearing  the  second  cart,  her  bicycle 
skidded  in  a  rut,  and  she  was  thrown  under- 
neath the  last  cart  with  the  result  that  she 
was  severely  injured.  The  county  court 
judge  nuide  an  award  in  her  favor  saying  r 
"I  was  of  opinion  that  the  evidence  quite 
clearly  established  that  the  applicant  was 
exposed  to  abnormal  risk,  out  of  which  the 
accident  arose,  inasmuch  as  she  was  com- 
pelled to  be  traveling  many  hours  a  day  on 
her  bicycle  over  a  large  area  through  which 
the  main  London  and  Brighton  Road  nms, 
and  that  the  risk  was  enhanced  by  her  hav- 
ing to  be  constantly  mounting  and  dismount- 
ing after  each  visit  she  made."  On  appeal  it 
was  held  that  there  was  no  evidence  from 
which  he  could  properly  come  to  the  conclu- 
sion that  there  was  an  abnormal  risk  suffi- 
cient to  lead  to  the  inference  that  the  acci- 
dent arose  out  of  the  employment,  but  that, 
as  the  accident  was  due  to  an  ordinary  street 
risk  and  not  to  any  special  risk  incidental  to 
the  employment,  it  did  not  arise  out  of  the 
employment.  Ince  v.  Reigate  Education  Com- 
mittee [1916]  2  K.  B.  (Eng.)  671,  115  L.  T. 
N.  S.  402,  [1916]  W.  C.  &  Ins.  Rep.  278,  85 
L.  J.  K.  B.  1283,  32  Times  L.  Rep.  721,  60 
Sol.  J.  666,  [1916]  W.  N.  313,  9  B.  W.  C.  C. 
595. 

A  solicitor's  clerk  had  to  attend  a  justice's , 
court  once  a  week  at  a  place  ten  miles  distant 
from  his  employer's  office,  on  his  employer's 
business,  and  then  to  return  to  the  office.  He 
generally  went  by  train,  his  train  fares  being 
office  expenses  and  paid  as  such  by  his  employ- 
er.   Sometimes  he  went  on  his  bicycle  with  the 


796 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


knowledge  of  his  master  and  without  his  dis- 
approval. One  day,  on  his  way  back  to  the 
office,  a  motor  car  collided  with  his  bicycle, 
and  he  was  killed.  It  was  held  that  the  acci- 
dent did  not  arise  "out  of  the  employment." 
Read  v.  Baker  [1916]  1  K.  B.  (Eng.)  927,  114 
L.  T.  N.  S.  828,  [1916]  W.  C.  &  Ins.  Rep.  133, 
32  Times  L.  Rep.  382,  60  Sol.  402,  [1916]  W. 
N.  145,  9  B.  W.  C.  C.  361. 

Street  Risk — Slipping  on  Ice. — While  a 
traveling  salesman  was  walking  from  a  house 
where  he  had  completed  his  business  back  to 
the  electric  car  line  to  go  to  another  place  to 
sell  some  goods,  he  slipped  on  the  ice  and 
was  injured.  It  was  held  that  as  the  risk  of 
slipping  on  the  icy  pavement  was  conunon  to 
the  public,  it  was  not  a  causative  danger 
peculiar  to  the  claimant's  employment,  and 
hence  that  the  injury  received  could  not 
properly  have  been  found  to  have  arisen  out 
of  the  employment.  Donahue's  Case,  226 
Mass.  595,  116  N.  E.  226. 

Street  Risk — Slipping  on  Orange  Peel. — 
The  master  of  a  ship  met  with  an  accident 
while  walking  down  the  road,  on  the  way  to 
his  ship,  by  slipping  on  a  piece  of  orange 
peel.  He  fell,  breaking  his  left  thigh.  The 
county  court  judge  held  that  the  applicant 
was  ashore  on  the  ship's  business,  and  found 
that  "owing  to  the  fruit  and  other  stalls  in 
the  street  in  question,  its  crowded  condition, 
and  the  character  of  the  local  population,  a 
passenger  along  the  street  on  the  day  of  the 
accident  incurred  a  greater  risk  of  slipping 
on  orange  peel  than  other  persons  in  the 
greater  portion  of  the  metropolis  generally." 
He  therefore  held  that  the  accident  arose  out 
of,  as  well  as  in  the  course  of,  the  employ- 
ment. It  was  held,  however,  on  appeal,  that 
the  accident  was  not  due  to  a  risk  peculiarly 
incidental  to  the  employment,  and  that  the 
judge  erred  in  finding  that  the  accident  arose 
out  of  the  employment.  Chapman  v.  Fearn 
[1916]  W.  C.  &  Ins.  Rep.  (Eng.)  47,  32 
Times  L.  Rep.  368,  9  B.  W.  C.  C.  224,  follow- 
ing Leaske  v.  Wigan  [1909]  2  K.  B.  635,  and 
Hadwin  v.  Shepherd  [1915]  W.  C.  &  Ins.  Rep. 
503. 

Carman — Fall  from  Ordinary  Stairca^e.-^ 
A  carman  in  the  employ  of  certain  contrac- 
tors took  a  cart  daily  to  Olympia,  a  depot 
of  the  Royal  Army  Clothing  Department,  and 
therefore  closed  to  the  public,  and  after  load- 
ing up  there  went  to  obtain  instructions  from 
the  transport  officer  in  charge  as  to  where  he 
was  to  take  the  goods.  Tlie  transport  office 
was  situated  in  a  gallery,  which  was  reached 
by  a  stone  staircase  with  ordinary  steps, 
wide,  in  good  repair,  well-lighted  and  with  an 
easy  gradient.  Shortly  afterwards  he  was 
found  lying  on  a  landing  of  the  staircase  with 
his  skull  fractured,  of  which  injury  he  died. 
It  was  held  that  the  accident  did  not  arise 
out  of  the  employment;  that  he  was  exposed 


only  to  an  ordinary  risk,  and  not  to  a  special 
risk  incident  to  his  particular  employment 
though  the  general  public  was  excluded  from 
the  use  of  the  staircase.  Harder  v.  Gains 
[1916]  W.  C.  &  Ins.  Rep.  (Eng.)  99,  114 
L.  T.  N.  S.  817,  85  L.  J.  K.  B.  866,  9  B.  W. 
C.  C.  328. 

Cotton  Spinner — Replacing  Belt. — Two 
workmen  were  engaged  at  a  carding  machine, 
which  was  worked  by  a  belt  passing  over  a 
pulley  on  an  overhead  revolving  shaft.  The 
belt  having  shifted,  it  became  the  duty  of 
one  of  them  to  replace  it  on  the  pulley,  while 
the  other  fixed  the  lower  end  of  the  belt  on 
the  machine.  Instead  of  fetching  a  ladder 
provided  for  this  purpose,  the  workman  re- 
placing the  belt  got  up  on  the  embrasure  of 
a  window  and  pulled  himself  up,  resting  one 
foot  on  a  very  narrow  and  steeply  sloping 
edge.  While  in  this  position  and  attempting 
tc»  replace  the  belt,  he  was  caught  in  the 
shaft  and  sustained  the  injuries  of  which  he 
died.  The  county  court  judge  held  that  the 
accident  was  not  due  to  a  risk  incidental  to 
the  employment,  and  therefore  that  it  did 
not  arise  out  of  the  employment.  On  appeal 
the  master  of  the  rolls  affirmed  the  decision. 
Russell  V.  Murray  [1915]  W.  C.  &  Ins.  Rep. 
(Eng.)  532,  9  B.  W.  C.  C.  81. 

Driver — Delivering  Meat  on  Foo<.— A 
workman  was  employed  by  the  proprietor  of 
a  meat  market,  his  principal  duty  being  that 
of  driving  a  delivery  wagon,  acting  botli  aa 
driver  and  delivery  man.  Occasionally,  he 
also  assisted  in  the  abattoir;  and  occasion- 
ally, when  not  engaged  in  his  principal  du- 
ties, he  assisted  in  cutting  and  preparing 
meat  for  retail  sale.  As  he  was  proceeding 
from  the  market  on  foot,  the  horse  and  wagon 
having  been  put  up  for  the  day,  to  deliver 
some  meat,  he  fell  on  a  pai)  containing 
broken  glass  and  severed  a  varicose  vein, 
causing  a  hemorrhage  which  resulted  in  bis 
death  the  next  day.  It  was  held  that,  inafl- 
much  as  his  injury  was  not  sustained  in  con- 
nection with  or  as  incidental  to  any  hazard- 
ous  employment  of  his  employer  as  defined  by 
the  act,  the  accident,  while  it  occurred  in  the 
course  of  the  employment,  did  not  arise  out  of 
any  hazardous  employment.  Newman  v.  New- 
man, 218  N.  Y.  325,*113  N.  E.  332,  affirming 
order  169  App.  Div.  745,  155  N.  Y.  S.  «6^>. 

Driver  for  Florist — Fixing  Windovr  Box  of 
Customer. — A  workman  was  employed  by  a 
florist  to  drive  a  delivery  wagon,  a  hazardous 
employment  under  the  statute,  and,  if  news- 
sary,  to  assist  in  delivering  the  goods  another 
man  who  w^ent  on  the  wagon  for  the  purpose 
of  making  deliveries.  At  one  place  they  de- 
livered some  flowers,  and  then  proceeded  \o 
adjust  a  window  box  in  the  house.  For  this 
purpose  the  workman  got  up  on  a  ladder  in 
front  of  the  house,  and  while  working  there, 
lost  his  balance  and  fell  into  the  areaway, 
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and  the  window  box  fell  on  top  of  him,  caus- 
ing injuries.  It  was  held  that  there  was  no 
connection  between  the  driving  of  the  deliv- 
er}' wagon  and  his  fall  from  the  ladder, 
which  resulted  in  his  death,  and  hence  that 
the  injury  received  by  him  did  not  arise  out 
of  nor  in  the  course  of  the  employment. 
Glatzl  V.  Stumpp,  220  N.  Y.  71,  114  N.  E. 
1053,  reversing  order  174  App.  Div.  901,  169 
N.  Y.  S.  1115. 

Employee  Fainting — Ammonia  Thrown  m 
Face  hy  Mistake  for  Water, — An  employee  in 
a  millinery  department  had  some  difference 
with  her  boss  with  regard  to  her  work.  As 
a  result,  she  became  nervous  and  hysterical 
and  fainted.  Two  of  her  coemployees  rushed 
to  get  water  and  ammonia.  They  returned, 
one  with  a  glass  of  water  and  one  with  a 
glass  of  ammonia.  In  some  way  these  glasses 
iiPcame  mixed,  and  the  ammonia  was  thrown 
into  the  face  of  the  employee  causing  injuries. 
It  was  held  that  where  the  injuries  so  re- 
ceived by  her  were  clearly  accidental  and 
arose  in  the  course  of  her  employment,  they 
(lid  not  arise  out  of  it.  Saenger  v.  Locke, 
220  N.  Y.  556,  116  N.  E.  367,  reversing  order 
175  App.  Div.  963,  161  N.  Y.  S.  1144. 

Employee  Sent  to  Dig  Post  Holes — Dis- 
charge  of  Cfun  Taken  Along,- — One  of  two 
workmen  going  in  a  wagon  loaded  with  tools 
and  implements  with  whit^  to  dig  post  holes, 
took  a  shotgun  along  for  his  own  pleasure, 
thinking  he  would  be  able  to  hunt  after  quit- 
ting wock.  The  employer  knew  the  workman 
was  taking  the  gun  and  his  fellow  employee 
knew  that  he  had  placed  it  on  the  seat  be- 
tween them  and  did  not  object.  In  a  rough 
place  in  the  road,  the  gun  slipped  from  its 
insecure  position  and  was  discharged,  injur- 
ing the  fellow  servant  of  the  one  who  was 
taking  it  along.  It  was  held  that  the  acci- 
dent did  not  arise  out  of  the  employment. 
Ward  y.  Industrial  Ace.  Commission  (Cal.) 
164  Pac.  1123. 

Fireman — Heat  Stroke, — The  workman,  a 
man  of  ordinary  physique,  was  a  fireman  and 
trimmer  employed  on  board  a  steamship  and 
began  to  complain  that  he  was  ill  with  the 
heat  several  days  before  his  death.  On  the 
morning  of  the  day  before  liis  death  he  com- 
plained of  being  sick  on  account  of  the  heat 
and  was  given  some  medicine  by  the  captain, 
and  again  at  1  p.m.  On  the  day  of  his 
death  he  again  complained  at  1  p.m.  and 
was  given  medicine.  He  then  worked,  with 
intervals  for  refreshment,  until  4:30  p.m. 
when  he  collapsed,  and  was  taken  up  on  deck, 
but  died  soon  after.  It  was  held  that  while 
bis  death  occurred  in  the  course  of  and  arose 
out  of  his  employment,  it  did  not  result  from 
accident.  Pyper  v.  Manchester  Liners  [1916] 
2  K.  B.  (Eng.)  691,  115  L.  T.  N.  S.  406, 
[1916]  W.  C.  &  Ins.  Rep.  301,  85  L.  J.  K.  B. 
1469,  60  Sol.  J.  706,  32  Times  L.  Rep.  723. 


Insurance  Agent — Riding  with  Customer  at 
hatter's  Invitation, — An  insurance  agent  was 
invited  by  a  prospective  customer  to  accom- 
pany him  on  an  automobile  trip  to  further 
discuss  the  policy.  In  returning  the  machine 
'^turned  turtle"  and  threw  the  men  out.  It 
was  held  that  the  accident  was  not  one  aris- 
ing out  of  and  in  the  course  of  the  employ- 
ment of  the  agent,  as  the  injury  was  not 
"occasioned  by  the  nature  of  the  employment" 
nor  was  the  danger  incident  to  the  use  of 
an  automobile  a  ^'causative  danger"  "peculiar 
to  the  work,"  but  it  was  a  risk  common 
to  all  parties  using  one.  Hewitt's  Case, 
225  Mass.  1,  113  N.  E.  572,  L.R.A.1917B 
249. 

Joiner  Using  Woodrworking  Ma<:hine. — 
The  applicant,  a  joiner  employed  in  making 
gun-carriage  wheels,  while  planing  a  piece 
of  wood  in  a  planing  machine  in  order  to 
fit  it  as  a  block  for  supporting  the 
felloe  of  a  wheel  while  the  spokes  were 
being  riveted  in,  got  his  left  hand  caught 
in  the  machine  and  lost  three  fingers.  Tlic 
employers  had  in  the  works  machine  men 
specially  provided  for  working  the  wood- 
working machines,  a  fact  well  known  to< 
the  workman*  and  although  there  was  no  ex- 
press prohibition  of  user  of  the  machines,  no 
other  workmen  were  permitted  to  or  did 
in  fact  work  them.  It  was  held  that  the 
applicant,  in  using  the  machine,  was  in- 
curring a  risk  not  incidental  to  his  employ- 
ment and  that  his  accident  could  not  be  said 
to  have  arisen  "out  of"  his  employment. 
Anderson  v.  Armstrong  [1917]  W.  C.  &  Ins. 
Rep.    (Eng.)    71,  10  B.  W.  C.  C.  67. 

Fall  from  Scaffold — Epileptic  Fit, — ^A 
laborer  employed  in  the  erection  of  a  building, 
was  working  on  a  scaffold  five  feet  in  width 
and  thirty-nine  feet  above  the  ground,  and 
the  scaffold  was  guarded,  in  compliance  with 
the  law,  by  a  rope  three  feet  high  along  its 
outer  edge.  While  so  engaged,  he  fell  to  the 
surface  of  the  scaffold,  rolled  off  the  edge,, 
and  fell  to  the  ground,  death  resulting  from 
the  injuries  caused  by  the  fall.  It  was  prac- 
tically conceded  that  the  sole  cause  of  his 
fall  was  a  fit  of  epilepsy.  It  was  held  that 
the  proximate  cause  of  the  fall  was  the  epi- 
leptic fit,  with  which  his  employment  had 
no  causal  connection,  and  hence  that  the  ac- 
cident and  resulting  injury  arose  from  the 
fact  that  he  was  an  epileptic  and  had  the 
fit,  and  not  out  of  his  employment.  It  was 
also  held  that  the  question  whether  such  an 
injury  arose  "out  of"  the  employment  would 
not  and  did  not  depend  on  the  height  from 
which  the  employee  fell  or  the  extent  of  the 
injury  he  received  as  the  result  of  the  fit. 
Brooker  v.  Industrial  Ace.  Commission  (Cal.) 
.168  Pac.  126. 

Where    a    plumber    and    steamfitter    was 
standing  on  a  scaffold  six  feet  in  height,  and 
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fell  in  an  epileptic  fit,  fracturing  his  skull, 
the  fit  being  the  only  cause  of  his  injury,  it 
was  held  that  the  accident  did  not  arise  "out 
of"  the  employment.  Van  Gorder  v.  Packard 
Motorcar  Co.  (Mich.)  162  N.  W.  107,  L.R.A. 
1917E  522. 

Raihcay  Laborer — Passing  hetvoeen  Cofrs, — 
A  railway  laborer  with  his  foreman  and  other 
workmen  had  to  wait  in  a  station  for  a  time. 
The  men  had  food  with  them,  but  in  order  to 
get  hot  water  to  prepare  their  breakfasts, 
they  crossed  from  the  station  over  the  tracks 
to  a  mess  room  maintained  by  the  railway 
company.  At  the  mess  room  the  man  in 
charge  was  in  the  habit  of  supplying  hot 
water  to  any  servant  of  the  company  who 
applied  for  it.  On  one  of  the  lines,  the  men 
found  a  goods  train  which  they  supposed  to 
be  "dead,"  as,  owing  to  the  convexity  of  the 
line,  the  engine  was  not  visible  to  them. 
They  proceeded  to  pass  imder  the  couplings 
of  the  cars,  and  while  one  of  them  was  in  the 
act  of  doing  so  the  train  moved  on,  and  he 
was  caught  between  the  tracks  and  killed  on 
the  spot.  The  men  could  have  gone  round 
to  the  mess  room  from  the  platform  on  which 
they  were,  by  a  bridge  over  the  line  or  by 
making  use  of  a  subway  under  the  line,  but 
these  routes  were  slightly  longer.  It  was 
held  that  the  workman,  while  going  to  make 
preparations  for  his  breakfast,  was  engaged 
on  his  own  business  and  not  his  toaster's, 
and  secondly  that  by  going  between  the  cars 
as  he  did  he.  ran  an  additional  and  quite 
unnecessary  risk,  and  that  for  this  reason  the 
accident  did  not  arise  out  of  his  employment. 
Lancashire,  etc.  R.  Co.  v.  Highley  [1917]  A. 
C.  (Eng.)  352,  116  L.  T.  N.  8.  767,  [1917] 
W.  C.  &  Ins.  Rep.  179,  86  L.  J.  K.  B.  715, 
[1917]  W.  N.  119,  33  Times  L.  Rep.  286,  61 
Sol.  J.  397,  affirming  [1916]  W.  C.  &  Ins. 
Rep.  244,  115  L.  T.  N.  S,  494,  85  L.  J.  K.  B. 
1513,  9  B.  W.  C.  C.  496. 

Maid — Darning  Skirt. — ^A  parlor  maid  was 
darning  a  rent  in  her  skirt,  and  while  so  en- 
gaged the  parlor  bell  rang.  She  sprang  up 
to  attend  to  it,  leaving  the  needle  sticking  in 
her  dress,  with  the  result  that  th&  needle  was 
driven  into  her  knee,  where  a  portion  broke 
off  and  remained.  It  was  held  that  she  was 
not  Injured  by  an  accident  arising  out  of 
her  employment.  Griffiths  v.  Robins  [1917] 
W.  C.  &  Ins.  Rep.  (Eng.)  44,  10  B.  W.  C. 
C.  90. 

Manageress  of  Caf6 — Crossing  Railway 
Line  on  Level. — ^The  applicant  was  manager- 
ess of  a  caf6.  Her  duties  were  to  go  every 
weekday  morning  to  her  employer's  shop  and 
there  get  the  key  of  the  caf6,  change  for  the 
day,  and  provisions  for  the  caf§,  to  stay  all 
day  in  the  caf6,  and  return  every  evening  to 
the  shop  with  the  key  and  the  receipts.  Be- 
tween the  shop  and  the  caf4  ran  a  railway 
line,  and  the  shortest  route  between  them 


was  by  a  level  crossing  over  the  railway  line. 
There  was  a  somewhat  longer  route  over  a 
bridge,  but  the  applicant  habitually  used  the 
level  crossing.  One  morning  while  she  was 
crossing  the  level  crossing  with  the  key,  the 
change  for  the  day,  and  a  paper  bag  contain- 
ing provisions,  she  was  struck  by  a  train  and 
severely  injured.  It  was  held  that  although 
the  accident  arose  "in  the  course  of"  the 
employment,  it  did  not  arise  "out  of  it 
Hadwin  v.  Shepherd  [1916]  W.  C.  &  Ins.  Rep. 
(Eng.)  603,  9  B.  W.  C.  C.  60,  following  Shel- 
don V.  Needham  [1914]  W.  C.  &  Lis.  Rep 
274. 

Packer — Injury  by  Pwoel  Lift. — ^A  work- 
man employed  as  a  packer,  was  required  as 
part  of  his  duty  to  go  from  the  second  floor 
down  to  the  ground  floor  and  to  return  to 
the  second  floor.  In  going  down,  he  made  use 
of  a  temporary  parcel  lift,  intended  for  goods 
only.  In  returning,  he  had  evidently  gotten 
in  and  started  the  lift  by  putting  his  arm 
outside,  and  in  so  doing  his  head  had  been 
crushed  so  that  he  died.  It  was  held  that 
the  accident  did  not  arise  out  of  and  in  the 
course  of  the  employment,  as  the  risk  from 
which  it  arose  was  not  reasonably  incidental 
to  the  employment,  but  was  an  added  peril 
due  to  the'  workman's  conduct.  Palmer  v. 
Harroda  [1916]  W.  C.  &  Ins.  Rep.  (Eng.) 
213,  114  L.  T.  N.  S.  869,  85  L.  J.  BL  B.  1659, 
32  Times  L.  Rep.  382,  9  B.  W.  C.  G.  291. 

Special  Policeman — Ewtrahaeardou^  OeeU' 
pation. — ^A  special  policeman  for  a.  city  was 
accidentally  killed,  as  he  stooped  over  his 
desk,  by  the  discharge  of  his  own  revolver, 
which  was  fired  by  falling  out  of  his  pocket 
and  striking  the  edge  of  a  cuspidor.  The 
city  maintained  a  free  wagon  bridge  within 
its  limits,  which  was  an  extrahazardous  em- 
ployment. It  was  held  that  while  the  city 
was  engaged  in  an  extrahazardoua  oecupa- 
tion,  the  policeman  was  not  engaged  in  any 
work  in  connection  with  the  bridge,  and  as 
his  occupation  was  not  hazardous,  he  did  not 
die  of  an  injury  arising  out  of  and  in  the 
course  of  such  an  employment.  Marshall  v- 
Pekin,  276  111.  187,  114  N.  E.  497. 

Real  Estate  Salesman — Burned  by  HoUl 
Fire. — A  salesman  employed  for  the  purpose 
of  selling  real  estate  on  commission,  was  di- 
rected by  his  employer  to  go  to  a  town  for 
the  purpose  of  selling  real  estate  there  and 
to  remain  there  indefinitely.  The  night  of  bifl 
'arrival  a  fire  broke  out  in  the  hotel  at  which 
he  was  staying  and  he  was  burned  in  escaping 
from  the  fire.  It  was  held  that  the  injuries 
which  he  had  suffered  could  not  be  held  to 
have  been  sustained  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment, 
nor  to  have  occurred  at  a  time  when  he  was 
performing  services  growing  out  of  and  inci- 
dental to  his  employment  and  acting  within 
the  course  of  his  employment  as  such.    For- 
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man  ▼.  Industrial  Ace.  Commission;  31  Cal. 
App.  441,  160  Pac.  867. 

Seaman — Fall  from  Gangway. — A  sailor, 
returning  to  his  ship  after  leave  at  night  in 
an  intoxicated  condition,  was  seen  to  proceed 
up  the  gangway,  holding  on  to  the  ropes  on 
either  side  until  he  reached  a  point  about 
two-thirds  the  way  up.  He  then  stopped  sud- 
denly, let  go  with  his  left  hand  on  the  side 
of  the  gangway  towards  the  ship,  and  instant- 
ly swung  round,  overbalanced  and  fell  over  on 
the  quay,  sustaining  injuries  of  which  he  died 
the  next  day.  The  gangway  was  a  solid  step 
gangway,  with  stanchions,  and  two  ropes 
passed  on  each  side  through  the  stanchions. 
It  was  well  fixed,  steady  and  well  lighted. 
The  county  court  judge  held  that  the  acci- 
dent arose  out  of  and  in  the  course  of  the 
employment  and  was  due  to  two  concurrent 
causes — first,  that  the  seaman  was  subjected 
to  a  special  risk  by  reason  of  his  employ- 
ment; and  secondly,  that  he  was  so  much 
under  the  influence  of  drink  that  the  peril 
was  to  him  greatly  increased  and  beyond  his 
power  to  cope  with.  On  appeal  it  was  held 
that  while  the  accident  occurred  in  the  ambit 
of  the  man's  employment,  as  he  was  returning 
to  the  ship  and  his  duty,  it  did  not  arise  out 
of  the  employment,  but  out  of  his  intoxicated 
condition  and  an  award  was  denied.  Nash  v. 
Rangatira  [1914]  3  K.  B.  (Eng.)  97S,  111 
L.  T.  N.  S.  704,  [1914]  W.  C.  &  Ins.  Rep.  490, 
83  L.  J.  K.  B.  1496,  68  Sol.  J.  705,  following 
Frith  T.  Louisianian  [1912]  2  K.  B.  166, 
[1912]  W.  C.  Rep.  286. 

Sitting  in  Tent — Struck  hy  Lightning. — ^A 
workman  was  employed  by  bridge  builders 
and  while  sitting  in  the  boarding  tent  pro- 
vided by  his  employers  awaiting  his  bed  time, 
came  to  his  death  from  a  stroke  of  lightning. 
It  was  held  that  while  the  injury  arose  in 
the  course  of,  it  did  not  arise  out  of,  his  em- 
ployment. Griffith  v.  Cole  (la.)  166  N.  W. 
577. 

Going  on  Forbidden  Structure. — ^The  appli- 
cant was  employed  by  lead  smelters  to  fill 
skips  with  ore.  When  a  skip  was  full  it  was 
his  duty  to  call  for  the  crane  to  lift  it,  and 
if  for  any  reason  the  call  was  not  obeyed, 
he  was  to  endeavor  to  find  the  crane  man. 
The  crane  traveled  over  a  structure  spoken 
of  as  a  "bridge,"  which  connected  the  tWo 
buildings  of  the  employers  and  crossed  the 
«treet,  although  it  did  not  serve  any  of  the 
purposes  of  a  passenger  bridge.  One  night 
the  applicant,  having  filled  a  skip,  called  for 
the  crane  man,  but  got  no  reply.  In  order 
to  find  him,  the  applicant  went  up  onto  the 
^*bridge"  and  walked  in  the  dark  nearly  the 
whole  length  of  it,  when  he  fell  through  a 
trapdoor  to  the  street  below  and  was  injured. 
There  was  a  notice  on  the  "bridge"  near  the 
<?nd  of  the  gangway  prohibiting  workmen  un- 
<ler  pain  of  dismissal  from  going  onto  the 


**bridge,"  of  which  the  applicant  was  igno- 
rant, and  he  honestly  believed  that  he  ought 
to  go  on  the  "bridge*'  when  the  crane  man 
did  not  answer  the  call.  It  was  obviously 
dangerous  to  go  on  the  "bridge"  and  the 
crane  man  should  have  been  hailed  from  a 
safe  place  near  the  "bridge."  It  was  held 
that  the  accident  did  not  arise  out  of  the 
employment  and  that  the  evidence  that  the 
man  believed  that  he  was  entitled  to  go  on 
the  "bridge"  could  not  in  any  way  enlarge 
the  scope  of  the  employment.  Wardle  v. 
Enthoven  [1917]  W.  C.  &  Ins.  Rep.  (Eng.) 
18,  lie  L.  T.  N.  S.  103,  86  L.  J.  K.  B.  300, 
33  Times  L.  Rep.  123,  61  Sol.  J.  170,  10  B. 
W.  C.  C.  79. 

Taking  Poison  hy  Mistake  for  Medicine. — 
At  the  time  of  a  workman's  death,  the  com- 
pany employing  him  was  installing  tanning 
machinery  for  another  company,  and  he  was 
engaged  in  the  performance  of  this  work.  On 
the  day  of  his  death,  he  suffered  from  some 
form  of  illness  and  was  told  by  an  employee 
of  the  company  for  whom  the  machinery  was 
being  installed  to  take  some  Epsom  salts,  and 
was  informed  where  a  large  quantity  of  these 
were  stored  in  the  factory.  He  went  to  the 
place  indicated,  but  by  mistake  took  some 
chloride  of  barium,  which  almost  immediate- 
ly caused  his  death.  It  was  held  that,  as- 
suming that  this  occurrence  constituted  an 
accident  under  the  act  and  that  it  arose  in 
the  course  of  the  decedent's  employment,  it 
could  not  be  said  that  it  "arose  out  of  his 
employment."  O'Neil  v.  Carley  Heater  Co. 
218  N.  Y.  414,  113  N.  E.  406,  L.R.A.1917A 
349,  reversing  order  173  App.  Div.  922,  167 
N.  Y.  S.  1138. 

Injury  Due  to  Intervening  Act. — ^While  the 
claimant  was  engaged  in  the  regular  work  of 
his  employment,  three  fingers  of  his  fight 
hand  were  frozen.  On  returning  to  his  house, 
he  put  turpentine  on  his  hand,  bandaged  it, 
and  then  soaked  it  thoroughly  in  turpentine. 
With  the  hand  in  this  condition,  the  claim- 
ant then  attempted  to  put  coal  on  the  fire  at 
his  house,  when  the  bandage  caught  fire  and 
the  hand  was  badly  burned.  It  was  held 
that  the  injury  causing  the  burn  was  a  novus 
actus  interveniens,  and  that  the  claimant's 
subsequent  incapacity  was  not  due  to  an  in- 
jury which  was  received  in  the  course  of  his 
employment.  In  re  Rockwell,  Op.  Sol.  Dept. 
of  Labor  307. 

Injury  to  Eye. — A  workman  alleged  that 
his  eye  had  been  injured  by  an  accident  in 
his  employment.  About  a  month  after  he  had 
left  the  employment  the  eye  suddenly  became 
inflamed.  He  went  into  a  hospital  and  the 
eye  had  to  be  removed.  On  a  claim  for  com- 
pensation by  the  workman,  the  county  court 
judge  held  that  the  injury  was  not  caused  by 
accident  arising  out  of  and  in  the  course  of 
the  employment.     Silk  v.  Isle  of  Thanet  Ru- 
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ral  Council  [1913]  W.  C.  &  Ins.  Rep.  (Eng.) 
647.  6  B.  W.  C.  C.  539. 

Unexplained  Accident — Cotton  Waste  Feed- 
er.— The  applicant  who  was  employed  as  a 
waste  feeder  with  a  helper  at  a  machine 
which  had  to  be  fed  with  cotton  waste,  met 
with  an  accident  and  had  her  hand  drawn 
into  the  machine  and  severely  injured.  The 
evidence  left  in  doubt  how  precisely  the  acci- 
dent had  happened,  but  apparently  the  helper 
had  gone  to  fetch  a  fresh  supply  of  cotton 
waste,  the  machine  having  been  stopped  mean- 
while, and  in  her  absence,  the  applicant  moved 
round  from  the  back  of  the  machine  and 
started  it,  the  accident  then  taking  place. 
The  county  court  judge  said  that  he  thought 
that  she  was  doing  something  dangerous  at 
the  time  of  the  accident  and  was  fully  aware 
of  this,  and  held  that  the  accident  had  not 
arisen  out  of  the  employment.  Rogers  v. 
Garside  [1915]  W.  C.  &  Ins.  Rep.  (Eng.)  535, 
9  B.  W.  C.  C.  91  (the  case  was  sent  back  for 
a  new  trial  with  respect  to  the  question 
whether  the  accident  was  due  to  the  appli- 
cant's misconduct  within  the  sphere  of  her 
employment  or  to  some  act  by  her  outside  the 
sphere  of  her  employment). 

F.  Scope  of  EntploytnerU, 

1.  In  General. 

In  the  reported  case  it  is  said  to  be  the  rule 
that  an  employee  is  engaged  in  the  course  of 
his  employment  when  the  injury  occurs  with- 
in the  period  of  his  employment,  at  a  place 
where  he  may  reasonably  be,  and  while  he  is 
fulfilling  the  duties  of  his  employment  or  is 
engaged  in  doing  something  incidental  to  it. 

Where,  however,  a  workman  meets  with  an 
accident  while  doing  something  actually  outr 
side  the  sphere  of  his  employment,  the  acci- 
dent does  not  arise  out  of  his  employment, 
and  this  is  so  whether  he  performs  that  act 
from  a  desire  for  amusement,  from  feelings 
of  fatigue,  or  to  forward  the  object  of  his 
employer.  Herbert  v.  Fox  [1916]  1  A.  C. 
(Eng.)  405,  Ann.  Cas.  1916D  578,  114  L.  T. 
N.  S.  426,  [1916]  W.  C.  &  Ins.  Rep.  1,  85  L. 
J  K.  B.  441,  60  Sol.  J.  237,  32  Times  L. 
Rep.  261,  [1916]  W.  N.  34,  9  B.  W.  C.  C.  164, 
affirming  [1915]  2  K.  B.  81,  [1915]  W.  C.  & 
Ins.  Rep.  154,  112  L.  T.  N.  S.  833,  8  B.  W. 
C   C.  94. 

"If  a  w^orkman  is  injured  while  voluntarily 
doing  something  quite  outside  the  scope  of 
the  work  he  is  employed  to  do,  it  cannot  well 
be  said  that  such  injury  'arises  out  of  and 
in  the  course  of  his  employment.*  ...  In 
.  other  words,  the  work  which  one  is  employed 
to  do,  when  construed  in  a  reasonably  broad 
and  comprehensive  way,  does  limit  and  mark 
out  *his  employment,'  within  the  meaning  of 
the  statute.  Of  course,  the  scope  of  such  par- 
ticular employment  may  be  enlarged  for  the 


time  being  by  the  directions  of  some  superior 
who  has  authority;   and  in  the  case   of   an 
actual  emergency   it  may  be'  held  that  any 
reasonable  attempt  to  preserve  the  employ- 
er's property  is  within  the  general  lines  of  an 
employee's  duty.    But  ordinarily  the  scope  of 
a  workman's  employment  is  defined  by  the 
things  he  is  employed  to  do,  and  the  things 
reasonably  and  fairly  incident  thereto.     No- 
tice must  be  taken  that  a  factory  of  to-day 
usually  includes  within  the  field  of  its  opera- 
tions many  fairly  distinct  lines  of  work,  from 
that  of  the  roustabout  engaged  in  the  ordi- 
nary labor  that  almost  anyone  may  perform, 
to  that  of  the  expert  mechanic,  which  can  be 
done  safely  by  those  only  with  skill  and  ex- 
perience.    The  difference  between  these  vari- 
ous kinds  of  work  was  always  recognized  by 
the  common  law,  and  it  was  held  to  be  negli- 
gence for  the  master  to  require  of  the  servant, 
without   warning   and   instructing  him,    the 
performance  of  work  outside  of  and  more  dan- 
gerous than  that  w^hich  the  latter  had  con- 
tracted  to   perform.     Such   classification   of 
work  exists  in  the  very  nature  of  things,  and 
as  much  under  the  statute  as  at  common  law. 
Its  recognition  is  required  by  any  proper  or- 
ganization  of   a   factory,   not   on>Iy   for    effi- 
ciency, but  as  well  for  the  purpose  of  guard- 
ing against  accident  and  injury.     And  if  a 
M'orkman,  when  there  is  no  emergency,  should^ 
of  his  own  volition,  see  fit  to  intermeddle  with 
something  entirely  outside  the  work  for  which 
he  is  employed,  he  ought  not  to  be  allowed 
compensation   upon    the  mere   plea  that  he 
thought  his  act  would  be  for  the  benefit  of 
bis  employer.     That  plea  may   be  of  value 
under  some  circumstances,  but  it  cannot  au- 
thorize an  employee  to  voluntarily  take  upon 
himself  the  performance  of  work  for  which 
he  was  not  employed."    Bischoff  v.  American 
Car,  etc.  Co.  190  Mich.  229,  157  N.  W.  34. 

In  passing  on  the  right  of  a  workman  to 
recover  an  award  imder  a  workmen's  compen- 
sation  act   for   injuries   received   in   an  en- 
deavor to  save  the  life  of  another,  the  court 
in  Waters  v,  William  J.  Taylor  Co.  218  X.  Y. 
248,  112  N.  E.  727,  L.R.A.1917A  347,  affirm- 
ing order  170  App.   Div.  942,  154  N.  Y.  S. 
1149,  said:  "Independent  of  any  legal  obliga- 
tion which  might  require  the  master  to  at- 
tempt to  rescue  a  servant  from  the  dangers  of 
an  emergency,  there  is  a  moral  duty  resting  on 
principles  of  humanity  and.  those  principles 
ought   to  .apply    to   a    contract   of  employ- 
ment and   broaden   its  scope   so  as  to  per- 
mit   a    servant     ...      to    rescue   a  fel- 
low-workman   although    technically   working 
for   a   different  employer.     Even   the  rather 
rigid  rules  of  an  action  at  law  for  negligence 
bend   before   such   a   situation    of   peril  and 
without  penalty  to  his  rights  permit  a  casual 
bystander   to  take   risks   in   the  attempt  to 
save  life  which  would  be  prohibited  under 
any  other  circumstances.     .     .     .     And  oer- 
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tainly  it  would  be  a  narrow  and  disappoint- 
ing view  if  in  judging  the  conduct  of  a  work- 
man under  the  remedial  provisions  of  the 
workmen's  compensation  act  we  should  hold 
that  the  legislature  intended  to  deprive  him 
of  the  benefits  of  that  act  because  in  going 
to  the  rescue  of  another  workman  under  such 
circumstances  as  arose  here  he  has  stepped 
somewhat  beyond  the  limits  which  would  fix 
the  scope  of  his  employment  under  ordinary 
circumstances.  That  act  is  framed  on  broad 
principles  for  the  protection  of  the  workman. 
Belief  under  it,  generally  speaking,  is  not 
based  on  the  negligence  of  ^  the  employer  or 
limited  to  the  absence  of  negligence  on  the 
part  of  the  employee.  It  rests  on  the  econom- 
ic and  humanitarian  principles  that  com- 
pensation should  be  given  at  the  expense  of 
the  business  to  the  employee  or  his  repre- 
sentatives for  earning  capacity  destroyed  by 
an  accident  in  tlic  course  of  or  connected  with 
his  work,  and  this  not  only  for  his  own 
benefit  but  for  the  benefit  of  the  state  which 
otherwise  might  be  charged  with  his  support. 
This  purpose  ought  not  \o  be  defeated  by 
placing  too  narrow  a  limit  upon  the  nature 
of  the  acts  which  will  be  regarded  as  per- 
taining to  his  employment.^' 

2.  Act  Not  within  Scope  op  Employment. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  workman 
was  not  acting  within  the  scope  of  his  em- 
ployment at  the  time  of  the  injury  and  was 
therefore  not  entitled  to  relief: 

Riding  <m  Trucks  Contrary  to  Rules. — ^A 
workman  was  employed  on  a  private  railway 
line  as  a  shunter.  At  the  time  of  the  acci- 
dent, the  shunting  engine  was  being  driVen 
tender  first,  pushing  trucks  back  to  the  shed 
and  it  was  his  duty  to  keep  a  lookout  on  the 
journey,  walking  in  front  of  the  first  truck 
for  that  purpose.  Instead,  he  climbed  on  ^ 
buffer  of  the  truck,  holding  his  shunting  pole 
with  both  hands.  The  pole  slipped  and  he 
fell  and  was  run  over  by  the  truck.  In 
riding  on  the  buffer,  the  workman  was  violat- 
ing a  printed  notice,  of  which  he  had  knowl- 
edge, providing  that  lookout  men  should  be 
in  front  of  the  wagons,  and  he  admitted  that 
the  manager  would  have  dismissed  any  man 
whom  he  had  seen  riding  on  the  buffers.  It 
was  held  that  the  accident  did  not  arise  out 
of  the  course  of  employment,  biit  that  it  wab 
outside  the  scope  of  the  service  altogether, 
And  hence  that  he  was  not  entitled  to  com- 
pensation. Herbert  v.  Fox  [1916]  1  A.  C. 
(£ng.)  405,  Ann.  Cas.  3916D  578,  114  L.  T 
N.  S.  426,  [1916]  W.  C.  &  Ina.  Bop.  1,  85 
L.  J.  K  B.  441,  60  Sol.  J.  237,  32  Tinaes 
L.  Rep.  261,  [1916]  W.  N.  34,  0  B.  W.  C.  C. 
164,  affirming  [1915]  2  K.  B.  81,  [1915]  W. 
C.  &  Ins.  Rep.  154,  112  L.  T.  X.  S.  833,  8  B. 
Ann.  Cas.  1918B. — ^51. 


W.  C.  C.  94,  following  Barnes  v.  Nunnery  Col- 
liery Co.  [1912]  A.  C.  44,  [1912]  W.  C.  Rep. 
90,  and  Plumb  v.  Cobden  Flour  Mills  Co. 
[1914]  A.  C.  62,  Ann.  Cas.  1914B  495,  [1014] 
W.  C.  &  Ins.  Rep.  48,  and  distinguishimf 
Blair  v.  Chilton  [1915]  W.  C.  &  Ins.  Rep.  283. 

A  workman  was  taking  two  truck  loads 
drawn  by  a  horse  along  a  mine  level.  He 
mounted  on  the  leading  truck  load.  He  had 
no  reins,  and  the  horse  could  not  be  con- 
trolled except  by  voice.  He  could  not  get  ofl; 
the  truck  load  as  the  trucks  were  then  going 
too  fast,  being  on  a  downward  incline,  and 
he  did  not  shout  to  stop  the  horse  as  he 
feared  the  impetus  of  the  trucks  would  drive 
them  on  to  it.  In  consequence  his  back  was 
caught  by  the  roof  of  the  level,  he  was 
thrown  off  the  truck  load,  and  his  spine  was 
fractured.  Riding  on  trucks  was  prohibited 
by  the  colliery  rules  and  also  by  a  statutory 
regulation  applicable  to  that  mine.  The 
county  court  judge  held  that  the  applicant 
had  not  satisfied  the  onus  resting  on  him  of 
showing  that  the  accident  arose  ''out  of"  the 
employment.  On  appeal,  it  was  held  that  the 
accident  happened  because  the  workman  was 
doing  something  outside  the  sphere  of  his 
employment,  and  hence  did  not  arise  out  of 
his  employment.  Maydew  v.  Chatterley-Whit- 
field  Collieries  [1917]  W.  C.  &  Ins.  Rep. 
^Eng.)   277. 

Riding  Motorcycle  after  Express  Prohibi- 
tion.— A  workman  was  employed  by  a  cycle 
maker  and  repairer  to  look  after  his  shop  and 
do  small  repairs  to  carft  and  bicycles  on  the 
premises.  He  was  not  engaged  as  a  driver 
and  was  forbidden  to  use  machines  out  of  the 
shop  in  any  way,  or  to  leave  the  shop.  He 
was  insured  by  his  employer  as  a  cycle  re- 
pairer and  not  as  a  driver,  of  which  fact  he 
was  aware.  He  had  s(Mne  physical  weakness 
in  the  legs.  A  customer  brought  a  motor- 
cycle to  the  shop  to  be  repaired.  When  "die 
machine  had  been  repaired,  the  workman  took 
it  out  of  the  shop  by  a  back  way  and  was 
riding  it  back  to  the  customer  when  he  was 
run  into  by  a  motor  omnibus  and  killed.  It 
was  held  that  there  was  no  emergency  and 
that  the  act  was  beyond  the  scope  of  the 
employment  and  that  therefore  the  accident 
was  not  one  which  arose  out  of  and  in  the 
course  of  his  employment.  Leggett  v.  Gib- 
bons [1916]  W.  C.  &  Ins.  Rep.  (Eng.)  154, 
114  L.  T.  N.  S.  830,  85  L.  J,  K.  B.  980,  9 
B.  W.  C.  C.  354. 

Going  on  Forbidden  Structure. — The  appli- 
cant was  employed  by  lead  smelters  to  fill 
ships  with  ore.  When  a  skip  was  full  it  was 
his  duty  to  call  for  the  crane  to  lift  it,  and 
if  for  any  reason  the  call  was  not  obeyed,  he 
was  to  endeavor  to  find  the  crane  man.  The 
crane  traveled  over  a  structure  spoken  of  as 
a  "bridge,"  which  connected  the  two  buildings 
of  the  employers  and  crossed  the  street,  al- 
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though  it  did  not  Berye  any  of  the  purposes 
of  a  passenger  bridge.  One  night  the  appli- 
cant, having  filled  a  skip,  called  for  the  crane 
man  but  got  no  reply.  In  order  to  find  him, 
the  applicant  went  up  onto  the  "bridge"  and 
walked  in  the  dark  nearly  the  whole  length 
of  it,  when  he  fell  through  a  trapdoor  to  the 
street  below  and  was  injured.  There  was  a 
notice  on  the  "bridge"  near  the  end  of  the 
gangway  prohibiting  workmen  under  pain  of 
dismissal  from  going  onto  the  "bridge,"  of 
which  the  applicant  was  ignorant,  and  he  hon- 
estly believed  that  he  ought  to  go  on  the 
^'bridge"  when  the  crane  man  did  not  answer 
the  call.  It  was  obviously  dangerous  to  go 
on  the  "bridge,"  and  the  crane  man  ^should 
liave  been  hailed  from  a  safe  place  near  the 
**bridge."  It  was  held  that  the  accident  did 
not  arise  out  of  the  employment,  and  that 
the  honest  belief  by  the  workman  that  he 
was  entitled  to  go  on  the  "bridge"  could  not 
in  any  way  enlarge  the  scope  of  the  employ- 
ment or  make  it  permissible  for  him  to  say, 
when  an  accident  had  arisen  from  his  going 
to  a  place  where  he  had  no  duty  to  go,  that 
in  that  case  the  accident  arose  out  of  the 
employment.  Wardle  v.  Enthoven  [1917]  W. 
C.  &  Ins.  Rep.  (Eng.)  18,  116  L.  T.  N.  S. 
103,  86  L.  J.  K.  B.  309,  33  Times  L.  Rep. 
123,  61  Sol.  J.  170,  10  B.  W.  C.  C.  79. 

Buffer — Putting  Hand  in  Exhaust  System. 
— In  the  reported  case  it  appears  that  a 
workman  was  employed  on  a  buffing  machine, 
his  sole  duty  being  to  polish  small  metal 
handles.  Near  the  machine,  but  not  attached 
to  it,  was  a  small  box  into  which  the  dust 
fell  and  from  this  receptacle  a  pipe  curved 
to  connect  with  a  larger  exhaust  pipe,  which 
in  turn,  connected  with  a  large  sheet  metal 
case  inclosing  a  fan.  The  pipe  connecting  the 
boxlike  receptacle  could  be  detached  from  the 
exhaust  system  if  by  chance  any  piece  of 
metal  that  was  b^ng  polished  should  be  acci- 
dentally dropped  into  it.  On  top  of  the 
larger  pipe  there  was  located  an  opening, 
covered  by  a  tight  cover  leading  to  the  case 
in  which  the  fan  was  located.  The  exhaust 
system  was  entirely  separate  from  the  buffing 
machine  and  was  in  charge  of  a  special,  re- 
sponsible man  for  the  purpose  of  cleaning 
and  oiling  it.  The  workman  was  instructed 
that  his  sole  duty  was  to  take  the  metal 
pieces  and  hold  them  against  the  buffing 
wheel,  but  that  he  should  not  lift  the  cover 
and  reach  into  the  exhaust  pipe.  On  the  day 
he  was  injured,  he  testified  that  he  acciden- 
tally dropped  one  of  the  metal  pieces  he  was 
polishing  into  the  receptacle  immediately  be- 
low the  buffer  wheel;  that  he  did  not  notify 
anyone,  but  went  to  the  opening  in  the  pipe, 
took  off  the  cover,  and  reached  his  hand  down 
into  the  exhaust  pipe  and  around  inside,  and 
was  injured  by  the  fan.  It  is  held  that  the 
workman  was  not  acting  within  the  scope  of 
his  employment  at  the  time  he  was  injured. 


Joiner — Using  Wood-working  Machine. — 
The  applicant,  a  joiner  employed  in  making 
gun-carriage  wheels,  while  planing  a  piece 
of  wood  in  a  planing  machine  in  order  to  fit 
it  as  a  block  for  supporting  the  felloe  of  a 
wheel  while  the  spokes  were  being  riveted  in, 
got  his  left  hand  caught  in  the  machine  and 
lost  three  fingers.  The  employers  had  in  the 
works  machine  men  specially  provided  for 
working  the  wood-working  machines,  a  fact 
well  known  to  the  workmen,  and,  although 
there  was  no  express  prohibition  of  user  of 
the  machines,  no  other  workmen  were  permit- 
ted to  or  did  in  iact  work  them.  It  was  held 
that  the  applicant,  in  using  the  machine,  was 
not  in  the  scope  of  his  employment  and  hence 
that  the  accident  did  not  arise  "out  oP*  it. 
Anderson  v.  Armstrong  [1917]  W.  C.  &  Ins. 
Rep.  (Eng.)  71,  10  B.  W.  C.  C.  67. 

Holder — Going    on    Electrical    Crane. — A 
workman  employed  as  a  molder  used  an  elec- 
trical crane  in  his  work,  but  was  instructed 
never  to  go  on  the  crane.     He   understood 
from  the  foreman  that  he  was  to  report  to 
the  machinist  or  to  the  electrician  any  defect 
in  the  operation  of  the  crane  and,  if  they 
could  not  be  found,  that  he  was  to  sit  down 
or  go  home.     On  the  day  of  the  injury,  the 
claimant  reported  to  the  machinist  the  fact 
that  the  crane  did  not  work  properly,  and 
the  latter  got  a  ladder  and  climbed  up  on  the 
crane  to  repair  it.     He  was  followed  by  the 
claimant,  not  apparently  for  the  purpose  of 
reporting  the  condition  of  the  crane,  but  to 
suggest    to    the   machinist   what    the   latter 
should  do,  well  knowing  the  danger  to  which 
he  was  subjecting  himself.     The  machinery 
wsC^  set  in  motion,  and  in  going  down  the  lad- 
der the  claimant's  hand  was  caught  in  cer- 
tain gear  w^heels  and  badly  injured.    It  was 
held  that  the  injury  did  not  arise  out  of  and 
in  the  course  of  the  claimant's  employment, 
but  that  he  had  gone  outside  the  limits  of 
his  employment.     Bischoff  v.  American  Car, 
etc.  Co.  190  Mich.  229,  157  N.  W.  34. 

Leaving  Work  to  Cash  Pay  Check. — ^A  fore- 
man carpenter  was  at  work  in  a  roundhouse 
surrounded  with  tracks,  which  were  used  as 
a  shunting  yard  in  making  up  trains.  He 
was  paid  there  about  eight  o'clock  in  the 
morning.  At  half -past  eleven  that  morning, 
he  left  his  work  to  cross  the  tracks  for  the 
purpose  of  getting  his  pay  check  cashed  at  a 
bank  some  distance  away  and  returning  to 
his  work.  There  was  a  space  between  two 
cars  in  a  train  being  made  up  of  from  two  to 
four  feet,  and  the  workman  started  to  pus 
between  these  two  cars,  when  an  engine  at 
one  end  of  the  line  of  cars  brought  the  two 
together.  He  was  caught  between  the  coup- 
lers and  killed.  There  was  a  special  prohibi- 
tion against  the  crossing  of  these  tracks  by 
the  men,  and  particularly  that  the  men 
should  not  leave  their  work  to  cash  their  pay 
checks.     It  was  held  that  the  accident  did 
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not  liappen  hj  reason  of  or  in  the  course  of 
the  employment.  Lavery  v.  Grand  Trunk  K. 
Co.  48  Quebec  Super.  Ct.  278,  24  Dominion 
L.  Rep.  622. 

Boy  Employed  on  Punching  Machine — 
Operating  Other  Machine. — A  shop  boy  was 
employed  to  turn  a  lever  on  a  punching  ma- 
chine and  for  other  minor  services.  A  few 
feet  from  the  punching  machine  stood  a  large 
rolling  machine  with  which  he  had  nothing 
whatever  to  do.  On  the  dav  of  the  accident, 
while  the  punching  machine  was  not  run- 
ning, the  boy  stepped  up  on  the  rolling  ma- 
chine to  turn  a  handle  or  lever,  and  in  at- 
tempting to  do  so  his  left  foot  slipped  be- 
tween the  rollers  and  he  was  injured.  It 
was  held  that  his  injury  was  due  to  an  act 
without  the  scope  of  his  employment.  In  re 
Morales,  Op.  Sol.  Dept.  of  Labor  295. 

Assisting  Fellow  Servant  in  Work  for  Mas- 
ter.— The  applicant  was  employed  by  a 
mathematical  instrument  maker  to  work  a 
hand  press  for  cutting  squares  of  metal.  Being 
short  of  material  on  which  to  work,  she  went 
down  to  the  ground  floor  of  the  factory  to  find 
the  foreman  in  order  to  get  instructions  from 
him.  While  waiting  for  him,  she  w^ent  to 
assist  another  girl  who  was  sitting  there 
working  on  piece  work  a  power  press  draw- 
ing pins.  While  so  doing,  her  left  hand  was 
caught  in  the  press  and  parts  of  four  fingers 
were  taken  off.  There  was  no  special  pro- 
hibition against  workers  assisting  one  an- 
other. It  was  held  that  the  girl  took  an 
added  peril  clearly  not  within  the  scope  of 
her  employment  and  that  the  accident  there- 
fore did  not  arise  out  of  her  employment. 
Brinckman  v.  Harris  [1916]  W.  C.  &  Ins. 
Rep.   (Eng.)  45,  9  B.  W.  C.  C.  200. 

Answering  Supposed  Call  of  Fellow  Serv- 
ant,— ^A  girl  who  was  employed  at  a  machine 
for  making  lozenges  thought  she  heard  an- 
other girl  who  worked  on  a  second  machine 
on  the  same  bench  call  her.  She  left  the 
machine  at  which  she  was  working  and 
walked  towards  the  other  machine,  and  in  so 
doing  got  her  hand  caught  in  the  cogs  of 
that  machine.  It  was  held  that  the  accident 
did  not  arise  out  of  the  employment.  Chin- 
nick  V.  Potter  [1916]  W.  C.  &  Ins.  Rep. 
(Eng.)  66,  9  B.  W.  C.  C.  320. 

Seaman  Going  Ashore  to  Bring  Comrade 
Back, — ^A  seaman  on  a  ship  hauled  up  on  a 
slip  for  the  purpose  of  being  overhauled  went 
ashore  in  performance  of  a  private  arrange- 
ment with  another  seaman  to  bring  the  lat- 
ter back,  his  time  being  his  own  outside  of 
his  regular  hours.  While  returning  with  his 
fellow  employee  in  a  boat  borrowed  for  that 
purpose,  the  boat  was  swamped  and  the 
seaman  was  drowned,  the  place  of  his  death 
being  about  five-eights  of  a  mile  from  his 
ship.     It  was  held  that  his  dependent  was 
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not  entitled  to  recover,  because  the  accident 
occurred  while  the  seaman  was  outside,  and 
before  he  had  returned  to  the  scope,  of  his 
employment,  and  therefore  did  not  arise  out 
of  his  employment.  M'Lean  v.  Macbrayne 
[1916]  W.  C.  &  Ins.  Rep.  (Eng.)  49,  [1916] 
Sc.  Ct.  Sess.  338,  [1916]  1  Scott.  L.  T.  76 

Going  to  Assistance  of  Fellow  Workman. — 
A  shovel  engineer  ancl  a  negro  brakeman  be- 
came involved  in  an  altercation  and  the  negro 
attacked  the  former  with  an  iron  bar  and 
finally  struck  him  on  the  head.  The  claim- 
ant, seeing  the  engineer's  life  in  danger,  got 
down  from  the  shovel  to  defend  him,  and 
when  he  struck  the  negro  in  the  teeth  with 
his  fist,  the  back  of  his  hand  was  badly 
bruised  and  lacerated  and  shortly  afterward 
became  infected.  It  was  held  that  the  claim- 
ant went  outside  the  scope  of  his  employ- 
ment in  taking  part  in  the  fight,  and  com- 
pensation was  denied.  In  re  Armistead,  Op. 
Sol.  Dept.  of  Labor  305. 

Forestry  Service — Gleaning  Pistol  of  Fel- 
low Employee. — The  claimant  was  employed 
as  a  laborer  or  fire  patrolman  in  the  forest 
service.  While  he  was  engaged  in  cleaning 
the  pistol  of  a  fellow  employee,  it  was  un- 
expectedly discharged,  the  bullet  inflicting  a 
serious  injury  to  his  leg.  It  was  held  that 
the  injury  did  not  arise  in  the  course  of  the 
claimant's  employment.  In  re  Brown,  Op. 
Sol.  Dept.  of  Labor  328. 

Workman  Off  Duty  Assisting  Another. — ^A 
workman,  who  was  off  duty  at  that  hour, 
went  up  on  the  bin  to  talk  with  the  man 
working  there  about  going  home  the  follow- 
ing Sunday.  As  he  was  in  the  act  of  leav- 
ing, a  box  of  gravel  was  raised  for  the  pur- 
pose of  being  emptied  by  the  man  to  whom 
he  had  been  talking.  Instead  of  passing  on 
and  allowing  the  man  on  duty  to  empty  the 
box,  the  workman  took  hold  of  it  for  that 
purpose,  and  in  so  doing  fell  overboard  and 
was  drowned.  It  was  held  that  at  the  time 
of  his  death  he  was  not  engaged  in  the  course 
of  his  employment.  In  re  Simpson,  Op.  Sol. 
Dept.  of  Labor  316,  319. 

Watchman  on  Engine — Taking  Charge  of 
Steam  Shovel, — A  night  watchman  of  a  loco- 
motive operated  by  contractors,  whose  duty 
it  was  to  stay  on  the  engine  nights,  was 
killed  while  on  a  steam  shovel  of  which  he 
had  taken  temporary  charge  at  the  request 
of  the  watchman  employed  to  stay  on  it.  It 
was  held  that  his  death  waa  not  due  to  an 
injury  arising  out  of  or  in  the  course  of  his 
employment.  Sherer  v.  Industrial  Ace.  Com- 
mission  (Cal.)   166  Pac.  318. 

Laborer  Employed  to  Shovel  Gra/vel — Driv- 
ing Team. — The  applicant  was  employed  as  a 
laborer  to  shovel  gravel,  but  while  driving  a 
team  hauling  a  gravel  wagon,  the  team  be- 
came frightened  and  the  applicant  was 
thrown  from  the  wagon  and  injured.     His 
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testimony  was  that  he  was  not  assigned 
specifically  to  any  particular  kind  of  work, 
but  that  he  understood  that  he  was  to  shovel 
gravel.  He  also  stated  that  it  was  customary 
for  teamsters  and  shoyelers  to  exchange 
places,  but  it  did  not  appear  that  the  em- 
ployer had  any  knowledge  or  notice  of  any 
such  custom.  It  was  held  that  in  driving  a 
team,  the  applicant  was  acting  outside  the 
scope  of  his  employment,  and  that  the  acci- 
dent did  not  arise  "out  of  and  in  the  course 
of  his  employment."  Modoc  County  v.  In- 
dustrial Ace.  Commission,  32  Cal.  App.  548, 
163  Tac.  685. 

Assault  by  Fellow  Workman. — While  a 
workman  was  carrying  some  stock  to  the 
racks  where  it  was  required  to  be  placed,  he 
passed  a  fellow  employee,  who  was  putting 
some  blind  rails  on  a  box,  one  of  which  acci- 
dently  struck  the  workman  as  he  passed.  He 
became  angry  over  this  accident,  and  kicked 
the  fellow  employee,  who  in  turn  shoved 
him  and  he  fell  over  against  a  box,  sustaining 
injuries  and  aggravating  a  latent  disease 
which  caused  his  death.  It  was  held  that  the 
injury  did  not  arise  "out  of"  the  employment, 
but  was  outside  the  scope  and  sphere  of  it. 
Griffin  v.  Roberson,  176  App.  Div.  6,  102  N.  Y. 
S.  313. 

Assisting  Fire  Warden  to  Put  Out  Fire. — 
While  the  claimant,  with  a  gang  of  men,  was 
engaged  in  constructing  a  railroad,  he,  with 
several  of  his  colaborers,  was  ordered  by  the 
fire  warden  to  go  with  him  and  assist  in  ex- 
tinguishing a  fire.  He  complied  with  the 
order  and  while  engaged  in  that  work,  was 
struck  by  a  falling  tree  and  the  sight  of  his 
left  eye  was  destroyed.  He  was  directed  at 
his  work  by  the  fire  warden  and  his  regular 
wages  were  paid  him  by  his  employer,  who 
was  reimbursed  by  payments  from  the  county 
and  state.  It  was  held  that  his  injury  did 
not  arise,  out  of  his  employment  or  in  the 
course  of  it.  Kennelly  v.  Stearns  Salt,  etc. 
Co.  190  Mich.  628,  157^  N.  W.  378. 

Boarding  Moving  Train. — The  chief  clerk  of 
the  freight  auditing  department  of  a  railroad 
company  was  ordered  to  proceed  to  a  station 
for  the  purpose  of  checking  up  the  accounts 
of  the  local  agent  at  that  station.  Just  as 
the  train  on  which  he  was  riding  left  an  inter- 
mediate station,  it  ran  over  and  injured  a 
man,  and  when  it  stopped,  on  account  of  that 
accident,  the  clerk  alighted  from  the  train. 
On  signal  being  given  by  the  conductor  for 
the  train  to  proceed,  the  clerk,  after  it  had 
started,  attempted  to  board  it,  when  in  some 
manner  his  hold  slipped  and  he  fell  under  the 
wheels  and  was  almost  instantly  killed.  It 
was  held  that  his  aet  in  alighting  from  the 
train  was  a  departure  from  the  course  of  his 
employment,  and  that  therefore  he  was  not 
performing  services  growing  out  of  and  in 
the  course  of  his  employment,  so  as  to  en- 


title his  dependents  to  compensation  for  his 
death.  Northwestern  Pac.  R.  Co.  v.  In- 
dustrial Ace.  Commission,  174  Cal.  297,  ItiS 
Pac.  1000. 

Explosion — Miner  Using  Detonator, — The 
rules  of  a  pit  provided  that  explosives  capable 
of  being  fired  only  by  detonators  should  be 
used;  that  the  detonators  should  be  securely 
kept  and  issued  only  to  shot-firers;  and  that 
every  charge  should  be  fired  by  a  competent 
person  appointed  in  writing  to  perform  that 
duty.  After  the  shot-firer  had  left  the  pit, 
a  miner  who  had  a  detonator  in  his  posses- 
sion, which,  however,  he  had  not  received 
from  the  shot-firer,  started  to  fire  a  shot.  In 
the  course  of  the  operation  an  explosion  oc- 
curred whereby  he  was  killed.  It  was  held 
that  the  accident  happened  .while  the  miner 
was  taking  on  himself  a  duty  which  he  was 
neither  engaged  nor  entitled  to  perform,  and 
that  it  did  not  arise  out  of  and  in  the  course 
of  the  employment.  Kerr  v.  Baird  [1911] 
Sc,  Ct.  Sess.  701,  48  Scott.  L.  Rep.  64G,  4  B. 
W.  C.  C.  397. 

Conductor  on  TraAn  Run  by  Employees  for 
Their  Own  Pleasure. — The  claimant  volun- 
teered his  servicer  as  conductor  for  the  pur- 
pose of  running  a  train  known  as  the  "opera 
special,"  which  was  run  by  and  for  the  em- 
ployees who  wished  to  attend  a  theatrical 
performance.  The  use  of  the  equipment  was 
granted  to  the  employees  by  the  oflicials  of 
the  commission  and  of  the  railroad  company. 
The  conductor  and  engineer  volunteered  their 
services  and  the  train  crew  was  paid  by  a  col- 
lection taken  up  among  the  party."  On  the 
trip  the  claimant  was  injured.  It  was  held 
that  the  injury  was  not  received  in  the  course 
of  employment.  In  re  Fitzpatrick,  Op.  Sol. 
Dept.  of  Labor  306. 

Oraneman  Living  on  Dredge — Falling  Over- 
board from  Dock  while  Intoxicated. — A  crane 
man  employed  and  living  on  a  dredge  went 
ashore  one  evening  on  his  own  business.  He 
became  intoxicated  and  fell  from  the  dock, 
where  a  boat  from  the  dredge  was  on  its  way 
to  meet  him,  into  the  water  and  was  drowned. 
It  was  held  that  the  injury  did  not  arise  out 
of  and  in  the  course  of  the  employment. 
Berg  v.  Great  Lakes  Dredge,  etc.  Co.  173 
App.  Div.  82,  158  N.  Y.  S.  718. 

Diver's  Assistant — Going  Ashore  During 
Hours  of  Duty. — It  was  a  workman's  duty  to 
attend  one  of  the  divers  on  a  derrick,  his 
hours  of  duty  being  from  four  o'clock  in  the 
afternoon  until  midnight.  One  evening  he 
went  ashore  about  eight  o'clock  for  supper  and 
returned  in  an  intoxicated  condition.  Hi? 
diver  refused  to  allow  him  to  assist, 
and  the  captain  of  the  derrick  locked  him 
up  in  the  forecastle.  Shortly  after  eleven 
o'clock  he  came  out  of  the  forecastle  and 
after  insisting  on  attending  the  diver, 
but  not  being   allowed   to   do  so,   went  at 
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11:30  with  one  of  the  other  employees  who 
was  going  ashore  in  the  customary  boat  for 
some  purpose  in  connection  with  the  work, 
and  who  conveyed  him  to  the  trestle  and 
placed  him  thereon..  The  next  morning  hia 
body  was  found  in  the  trench  under  the 
trestle,  he  evidently  having  fallen  therefrom 
and  been  drowned.  It  was  held  that  in  po 
just  or  reasonable  sense  could  it  be  said  that 
this  accident  arose  out  of  and  in  the  course 
of  the  employment.  Matter  of  Pope,  177  App. 
Div.  69,  163  X.  Y.  S.  655. 

Leaving  Employment  for  Relief. — ^A  work- 
man employed  by  a  gas  company,  when  re- 
pairing a  gas  pipe  in  a  private  house,  asked 
)eave  of  his  chargeman  to  go  to  a  place  of 
convenience.  Leave  having  been  given,  the 
workman  Went  to  the  house  of  his  father-in- 
law,  three  streets  (about  214  yards)  away 
from  the  house  in  which  he  was  working.  On 
entering  the  house,  he  fell  into  a  hole  in  the 
floor  and  was  injured.  It  was  held  that  the 
accident  did  not  arise  out  of  and  in  the  course 
of  his  employment.  Cogdon  v.  Sunderland 
Gas  Co.  1  B.  W.  C.  C.  (Eng.)  156. 

5fate  Taken  Out  of  Employment  by  Cap- 
iain's  Order. — A  mate  of  a  ship  was  ordered 
by  his  captain  to  go  to  his  room  for  being 
drank,  but  instead  of  going  to  his  room,  he 
went  in  another  direction  to  speak  to  some 
one  on  a  personal  matter,  and  fell  down  a 
hatchway,  dying  from  the  effects  of  the  fall. 
It  was  held  that  he  had  been  taken  out  of 
his  employment  by  the  order  of  the  captain 
and  that  the  accident  did  not  arise  "out  of*' 
the  employment.  Horsfall  v.  Steamship 
Jura  [1913]  W.  C.  &  Ins.  Rep.  (Eng.)  183, 
«  B.  W.  C.  C.  213. 

Afesaenger  Boy — Taking  Ride  on  Passing 
Truck. — A  meesenger  boy,  on  an  unusually 
busy  day,  *in  his  haste  to  return  to  the  office 
to  continue  his  duties  from  an  errand  on 
which  he  had  been  sent,  climbed  on  an  auto* 
mobile  truck  which  was  proceeding  in  that 
direction.  While  so  riding,  he  slipped  on  a 
roller  on  the  floor  of  the  truck,  became  en- 
tangled in  the  gears  thereof,  and  was  severely 
injured.  It  was  held  that,  while  the  accident 
happened  in  the  course  of  his  employment, 
in  obtaining  a  ride  on  the  truck,  he  had  de- 
parted from  the  scope  or  ambit  of  his  employ- 
ment, and  hence  that  the  accident  did  not 
arise  out  of  his  employment.  State  v.  Dis- 
trict Ct.    (Minn.)    164  N.  W.  1012. 

I*acker — Injury  by  Parcel  Lift. — A  work- 
man, employed  as  a  packer,  was  required,  as 
part  of  his  duty,  to  go  from  the  second  floor 
down  to  the  ground  floor  and  to  return  to 
the  second  floor.  In  going  down,  he  made  use 
of  a  temporary  parcel  lift,  intended  for  goods 
only.  In  returning,  he  apparently  got  in  and 
started  the  lift  by  putting  his  arm  outside, 
and  in  so  doing  his  head  was  crushed  so  that 
he  died.  It  was  held  that  the  accident  did 
not  arise  out  of  or  in  the  course  of  his  em- 
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ployment,  as  the  use  of  the  lift  was  an  added 
risk  or  peril  without  the  scope  of  his  em- 
ployment. Palmer  v.  Harrods  [1916]  W.  C. 
A  Ins.  Rep.  (Eng.)  213,  114  L.  T.  N.  S.  869, 
85  L.  J.  K.  B.  1659,  32  Times  L.  Rep.  382,  9 

B.  W.  C.  C.  291. 

Railicay  Laborer — Passing  between  Cars. — 
A  railway  laborer,  with  his  foreman  and  other 
workmen,  had  to  wait  in  a  station  for  a  time. 
The  men  had  food  with  them,  but  in  order  to 
get  hot  water  to  prepare  their  breakfast,  they 
crossed  from  the  station  over  the  tracks  to  a 
mess  room  maintained  by  the  railway  com- 
pany. At  the  mese  room  the  man  in  charge 
was  in  the  habit  of  supplying  hot  water  to 
any  servant  of  the  company  who  applied  for 
it.  On  one  of  the  lines,  the  men  found  a 
goods  train  which  they  supposed  to  be 
*'dead,"  as,  owing  to  the  convexity  of  the 
line,  the  engine  was  not  visible  to  them.  They 
proceeded  to  pass  under  the  couplings  of  the 
cars,  and  one  of  them  was  in  the  act  of  doing 
so  when  the  train  moved  on,  and  he  was 
caught  between  the  trucks  and  killed  on  the 
spot.  The  men  could  have  gone  around  to 
the  mess  room  from  the  platform  on  which 
they  were,  by  a  bridge  over  the  line  or  by 
making  use  of  a  subway  under  the  line,  but 
these  routes  were  a  little  longer.  It  was  held 
flrst,  that  the  workman,  while  going  to  make 
preparations  for  his  breakfast,  was  engaged 
in  his  own  business  and  not  his  master's  and 
secondly,  that  by  going  between  the  cars  as 
he  did,  he  ran  an  additional  and  quite  un- 
necessarv  risk,  and  that  for  this  reason  the 
accident  did  not  arise  out  of  his  employment. 
Lancashire,  etc.  R.  Co.  v.  Highley  [1917]  A. 

C.  (Eng.)  352,  116  L.  T.  N.  S.  767,  [1917]  W. 
C.  &  Ins.  Rep.  179,  86  L.  J.  K.  B.  715,  [1917] 
W.  N.  119,  33  Times  L.  Rep.  286,  61  Sol.  J. 
397,  reversing  [1916]  W.  C.  A  Ins.  Rep.  244, 
115  L.  T.  N.  S.  494. 

Real  Estate  Salesman — Burned  by  Hotel 
Fire. — ^A  salesman  employed  for  the  purpose 
of  selling  real  estate  on  commission,  was 
directed  by  his  employer  to  go  to  a  town  for 
the  purpose  of  selling  real  estate  there  and  to 
remain  there  indeflnitely.  The  night  of  his 
arrival  a  fire  broke  out  in  the  hotel  at  which 
he  was  staying  and  he  was  burned  in  escap- 
ing from  the  Are.  It  was  held  that  the  in- 
juries which  he  had  suffered  could  not  be  held 
to  have  been  sustained  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment, 
nor  to  have  occurred  at  a  time  when  the  em- 
ployee was  performing  services  growing  out 
of  and  incidental  to  his  employment,  and  act- 
.  ing  within  the  course  of  his  employment  as 
such.  For  man  v.  Industrial  Ace.  Commission, 
31  Cal.  App.  441,  160  Pac.  857. 

Walking  on  Railroad  Track, — It  was  found 
that  a  workman  was  not  in  the  usual 
passageway  of  eight  feet  in  width  between 
the  railroad  tracks  and  his  employer's  trestle, 
but  was  on  the  railroad  track  when  killed. 
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On  certiorari,  the  court  held  that  while  it 
was  not  prepared  to  say  that  there  was  no 
proof  of  an  accident,  in  the  absence  of  evi- 
dence that  he  was  forced  on  the  track,  if 
an  accident  occurred,  it  did  not  arise  out  of 
the  employment.  Siemientkowski  v.  Berwind 
White  Coal  Min.  Co.  ( N.  J. )  92  Atl.  909. 

Waitchman — Falling  While  Asleep  in  Chair. 
— ^A  night  watchman  was  employed  "to  watch 
the  premises  and  to  go  around  the  building 
for  that  purpose."  The  findings  showed  that 
he  abandoned  his  duty,  and  after  obtaining 
a  chair  sat  therein  on  the  second  floor  of  the 
building  at  an  open  doorway,  and  that  while 
sitting  there  he  "dozed  off"  and  fell  down  a 
chute  and  received  the  injuries  from  which 
he  died.  It  was  held  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  his  employ- 
ment. Gifford  V.  Patterson,  222  N.  Y.  4,  117 
N.  E.  946,  reversing  order  179  App.  Div.  420, 
165  N.  Y.  S.  1043. 

Warknwn  Off  Duty  Purchasing  Money 
Order — Injured  on  Employer's  Premises. — ^A 
workman  was  employed  to  tend  the  gener- 
ators in  an  electric  power  plant.  While  off 
duty  he  went  to  a  hotel  on  a  portion  of  the 
employer's  premises,  run  by  the  defendant 
through  another  employee.  While  the  work- 
man was  purchasing  a  money  order  from  the 
hotel  employee,  a  gasoline  tank  the  latter  was 
soldering  exploded  and  the  workman  was  in- 
jured. It  was  held  that  the  workman  was 
attending  to  his  own  private  affairs  and 
therefore  that  his  act  was  not  service  growing 
out  of  and  incidental  to  his  employment, 
though  at  the  time  it  was  performed  he  was 
subject  to  a  call  for  duty,  and  though  done 
or»  the  employer's  premises  under  the  sanction 
of  a  custom.  Brienen  v.  Wisconsin  Public 
Service  Co.  (Wis.)  163  N.  W.  182. 

Deviating  from  Usual  Route  in  Returning 
to  Quarters. — A  workman  was  employed  as  a 
foreman  in  the  reclamation  service,  perform- 
ing excavating  work,  and  as  was  usual  he 
had  his  living  quarters  furnished  by  the  gov- 
ernment in  the  immediate  vicinity  of  the 
work.  While  off  duty  he  had  left  his  quarters 
to  go  to  a  store  near  by  to  make  some  neces- 
sary purchases.  On  his  return  to  his  quar- 
ters, his  attention  was  attracted  to  an  electric 
wood  saw  which  was  in  operation  just  off  the 
main  road  of  travel,  and  he,  with  several 
other  men,  stopped  to  watch  the  operations. 
While  so  doing,  a  stick  of  wood  was  thrown 
by  the  saw,  striking  him  in  the  face  and  in> 
tlicting  injuries  resulting  in  his  death.  It 
was  held  tiiat  his  death  did  not  arise  in  the 
course  of  the  employment.  In  re  Gilson,  Op. 
Sol.  Dept.  of  Labor  326. 

3.  Act  within  Scx>pb  op  Ehplotmsnt. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  workman 


was  acting  within  the  scope  of  his  employ- 
ment at  the  time  of  the  injury  and  was  there- 
fore entitled  to  relief: 

Foreman — Going  to  Stop  Fight  bettveen 
Men. — The  claimant  Avas  in  charge  of  a  gang 
of  men,  and  it  was  his  duty  to  enforce  disci- 
pline and  preserve  order  in  and  around  the 
work.  Two  of  the  men  engaged  in  a  fight, 
and  as  he  started  toward  them  to  stop  the 
fight,  he  ran  into  a  pole  in  the  hands  of  other 
laborers  engaged  in  unloading  a  boat  and  was 
thereby  injured.  It  was  held  that  the  injury 
was  received  in  the  course  of  his  employment. 
In  re  Wharton,  Op.  Sol.  Dept.  of  Labor,  315. 

Mill  Hand — Bursting  of  Beer  Bottle. — ^The 
applicant,  who  worked  at  a  mill  in. a  room 
with  an  average  temperature  of  about  ninety 
degrees,  was  in  the  act  of  getting  hold  of  a 
bottle  of  herb  beer  to  quench  his  thirst,  when 
the  bottle  burst,  injuring  him.    It  was  shown 
that  it  was  a  recognized  custom  throughout 
Lancashire  to  allow  mill  employees  to  bring 
to  their  work  liquid  refreshment,  which  they 
took  from  time  to  time  to  quench  their  thirst 
while  following  their  employment.     It   v»'as 
held  that  the  accident  arose  out  of  the  man's 
emplovment.     Heywood  v.  Broadstone  Spin- 
ning Mill,  128  L.  T.  J.  (Eng.)  134. 

Carpenter's    Laborer — Fall    through    Open 
{Hatch. — A  carpenter's  laborer  went  on  board 
a  ship  with  some  other  men  to  do  some  work 
in  No.  5  hold.    .They  removed  a  portion  of 
No.  5  hatch  on  the  upper  deck  to  enable  them 
to  get  down  to  the  shelter  deck,  where  they 
removed  part  of  the  lower  hatch  going  down 
to  the  'tween  decks.     After  a  time  the  la- 
borer was  found  to  be  missing  and  it  was 
subsequently   discovered   that  he  had   fallen 
into  the  hold  through  No.  6  hatchway  in  the 
shelter  deck.    No.  6  hatchway  was  some  forty 
or  fifty  feet  further  aft  than  No.  5,  and  there 
was  no  work  to  be  done  at  it.    The  only  sug- 
gestion with  regard  to  his  presence  at  No.  6 
hatchway  was  that  he  had  gone  there  to  re- 
lieve himself,  and  that,  it  being  pitch  dark 
on  the  shelter  deck  except  just  under  No.  5 
hatchway,  he  had  fallen  down  No.  6  hatch- 
way which  happened  to  be  open.    The  w.  c's 
on  the  ship  were  all  closed  at  the  time.    The 
county  court  judge  drew  the  inference  that 
the  laborer  had  gone  towards  No.  6  hatch  to 
relieve  himself  and  held  that  the  man  had 
not  gone  so  far  that  he  had  traveled  outside 
the  scope  of  his  employment,  and  hence  that 
the  accident  arose  out  of  and  in  the  course  of 
the  employment.    The  finding  was  affirmed  on 
appeal.    Armstrong  v.  Gregson  [1916]  W.  C. 
&  Ins.  Rep.  (Eng.)  226,  9  B.  W.  C.  C.  468. 

Express  Truck  Driver — Delivering  Package. 
— The  driver  of  an  express  company's  motor 
truck  was  struck  by  an  automobile  \<rhile 
crossing  a  street  on  his  way  from  his  truck  to 
deliver  an  express  package,  and  received  in-. 
juries  which  caused  his  death.     It  was  held 
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that  the  injury  arose  out  of  his  employment. 
Miller  V.  Taylor,  173  App.  Div.  865,  169  N.  Y. 
S.  999. 

FiremKtn — Extinguishing  Fire  in  Foreign 
Territory. — The  claimant  was  employed  as  a 
fireman  in  the  fire  department  of  the  civil 
administration  under  the  Isthmian  camal 
commission.  While  assisting  as  pipeman  in 
an  effort  to  extinguish  a  lire  which  had 
broken  out  in  a  building  situated  in  Colon,  he  . 
was  injured.  The  city  of  CJolon  was  foreign 
territory.  It  was  held  that  the  accident 
arose  out  of  and  in  the  course  of  his  employ- 
ment. In  re  Nellis,  Op.  Sol.  Dept.  of  Labor 
28t5. 

Hernia — Lifting  Barrel. — A  shipping  clerk 
suffering  from  hernia,  in  pursuing  his  regular 
duties,  sustained  a  personal  injury  consisting 
of  a  strain  occasioned  by  lifting  or  attempt- 
ing to  lift  a  barrel.  His  duties  were  con- 
fined to  clerical  and  inspecting  work,  and  his 
only  duty  in  regard  to  the  barrel  was  to 
weigh  it.  What  he  was  engaged  in  doing  was 
for  his  master's  benefit  and  to  push  on  his 
own  work.  It  was  held  that  though  he  de- 
parted temporarily  from  his  usual  avocation 
to  perform  some  act  necessary  to  be  done  by 
some  one  for  his  nciaster,  he  did  not  cease 
to  be  acting  in  the  course  of  his  employment; 
and  so  it  was  held  that  he  suffered  a  personal 
injury  arising  in  the  course  of  and  out  of  the 
employment.  Hartz  v.  Hartford  Faience  Co. 
90  Conn.  639,  97  Atl.  1020. 

Steam.  Fitter — Moving  Steel  Beam$, — ^A 
steam  fitter's  helper,  while  attending  to  a 
boiler,  attempted  to  move  two  steel  "I"  beams 
resting  about  three  feet  from  the  floor  by 
pushing  against  the  beams  with  his  body. 
The  ends  of  these  beams  projected  over  and 
obstructed  the  passageway  on  which  he  was 
required  to  walk  to  reach  the  steam  pressure 
^ages  of  the  boiler,  and  he  might  have  called 
other  steam  fitters  near  to  move  the  beams 
far  enough  to  allow  him  to  pass.  He  did  this 
once  or  twice  when  he  felt  sick  and  faint.  He 
was  assisted  home  and  was  sick,  nauseated 
and  weak,  with  increasing  soreness  and  pain 
across  the  stomach.  The  third  night  he  was 
nauseated  and  vomited  blood  and  soon  after- 
wards had  a  slight  paralytic  stroke.  It  was 
held  that  he  was  injured  by  an  accident  while 
he  was  acting  within  the  scope  of  his  employ- 
ment. Manning  v.  Pomerene  (Neb.)  162  N. 
W.  492. 

PoLcer  Press  Operator — Putting  Hand  in 
Press  Wkile  in  Operation. — ^The  claimant  was 
employed  by  a  manufacturer  of  metal  oiling 
cups  as  the  operator  of  one  of  its 
power  presses,  into  which  automatically 
a  sheet  of  steel  was  ied  and  the  cup 
shells  punched  therefrom  released.  It  was 
a  rule  of  the  company,  as  to  which  the 
claimant  had  been  explicitly  instructed  both 
by   his   foreman    and   superintendent,   never 
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to  put  his  hand  within  the  press  while  it 
was  in  operation.  Noticing  that  one  or 
more  small  pieces  of  steel  had  caught  in 
the  die  of  the  press,  the  claimant  attempted 
to  remove  them  with  his  left  hand,  with  the 
result  that  it  was  cau^t  by  the  punch  and 
badly  injured.  It  was  held  that  the  prohi- 
bition was  not  one  which  limited  the  sphere  of 
the  claimant's  employment,  but  simply  dealt 
with  his  conduct  within  the  sphere  of  his  em- 
ployment in  operating  the  press,  and  hence 
that  the  accident  was  one  arising  out  of  the 
claimant's  employment.  Macechko  v.  Bowen 
Mfg.  Co.  166  N.  y.  S.  822. 

Suhxcay  Engineer — Taking  Shower  Bath'. — 
The  claimant  was  supervising  the  construc- 
tion of  a  part  of  a  subway,  and  was  directed 
to  survey  all  the  floors  under  the  railroad 
tracks,  underneath  the  decking,  and  while  so 
engaged  he  became  very  dirty.  It  was  his 
duty  after  leaving  the  subway  to  make  up 
estimates  at  the  engineer's  field  office.  In 
most  such  offices  a  shower  bath  was  provided 
for  the  men  similarly  engaged;  no  such  regu- 
lar bath  was  provided  at  this  one,  and  two 
or  three  days  before  the  accident  the  claimant 
and  his  assistant  engineer  had  improvised  a 
shower  bath  at  the  office.  While  standing  on 
a  marble  slab,  his  foot  slipped  and  he  was 
injured.  It  was  held  that  his  injuries  arose 
out  of  and  in  the  course  of  his  employment. 
Sexton  v.  Public  Service  Commission,  167  N. 
Y.  S.  493. 

Street  Risk — Throicn  out  of  Cart. — The 
applicant,  who  was  employed  as  a  builder's 
assistant  and  mason,  fell  from  a  cart  while 
taking  a  window  frame  to  a  customer's  house 
and  was  injured.  The  window  frame  was  of 
considerable  size  and  weighed  about  three 
stones.  As  the  employer  had  no  cart  at  the 
time  in  which  to  send  his  frame,  he  told  the 
workman  to  manage  it  the  best  way  he  could. 
The  man  started  with  it  on  his  shoulders^ 
when,  meeting  a  pony  and  cart  accompanying 
a  traction  engine,  he  arranged  with  the  lad 
in  charge  for  a  lift.  He  then  put  the  frame 
into  the  cart  and  was  getting  in  himself, 
when  the  pony  dashed  off,  after  the  traction 
engine  had  started.  It  was  held  that  the 
accident  was  not  due  to  an  act  of  the  work- 
man so  far  outside  the  scope  of  his  employ* 
ment  that  it  could  be  said  that  the  accident 
did  not  arise  out  of  the  employment.  Mul- 
linger  v.  Bidewell  [1917]  W.  C.  &  Ins.  Rep. 
(Eng.)  51,  10  B.  W.  C.  C.  104. 

Fall  When  Leaving  Shop. — ^While  leaving 
the  shipfitter's  shed  after  quitting  time,  the 
claimant  tripped,  and  in  attempting  to  keep 
from  falling  took  hold  of  a  sharp  plate  edge, 
cutting  the  palm  of  his  hand,  according  to 
the  report  of  his  superior  ofiicer.  Tlie  claim- 
ant himself  stated  that  while  coming  into  the 
shop  he  stumbled  and  injured  himself  as  de- 
scribed above.    It  was  held  that  the  fact  that 


808 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


the  claimant  was  not  actually  engaged  in  the 
work  for  which  he  was  employed  would  not 
take  him  without  the  scope  of  his  employ- 
ment. In  re  Fahey,  Op.  Sol.  Dept.  of  Labor 
283. 

Seaman — Going  A^ore  on  Ship's  Btisineas. 
— The  crew  of  a  vessel  were  by  arrangement 
allowed  to  sell  old  ropes,  which  were  the 
property  of  the  owners,  and  to  keep  the  pro- 
reeds  for  themselves,  save  that  out  of  the  pro- 
ceeds of  sale  they  had  first  to  makc^  good  any 
broken  crockery.  The  ship  came  into  harbor 
to  coal,  but  having  to  wait  until  the  tide  rose, 
the  crew  had  nothing  to  do  for  an  hour  or  so. 
On  a  previous  occasion,  some  old  ropes  had 
been  sold  under  the  foregoing  arrangement, 
and  a  seaman  went  to  get  the  purchase 
money.  The  only  way  to  get  ashore  was  by 
going  on  top  of.  the  wheelhouse,  leaning  or 
kneeling  down  to  get  on  the  plank  extending 
from  the  wheelhouae  top  to  the  quay,  and 
crossing  by  the  plank.  In  kneeling  or  lean- 
ing down  to  get  onto  the  plank,  the  seaman 
slipped,  and  fell  on  the  boiler  casing  and 
thence  onto  the  deck,  and  died  of  his  injuries. 
The  master  of  the  rolls  held  that  the  evidence 
showed  that  the  accident  arose  "out  of"  the 
employment,  because  it  was  proved  that  the 
seaman  was  really  going  ashore  to  perform  a 
duty  to  his  employers — that  was  to  say,  to 
get  money  due  in  respect  to  his  employers' 
goods,  or  on  which  they  had  a  lien.  With  re- 
spect to  the  claim  that,  even  if  the  seaman 
was  going  ashore  on  his  own  business,  the  ac- 
cident still  arose  "out  of"  the  employment,  it 
was  held  that  it  was  sufficient  to  say  that  the 
accident  occurred  while  he  was  on  the  ship 
and  before  he  had  crossed  the  plank.  Duck 
V.  North  Sea  Steam  Trawling  Co.  [1915]  W. 
C.  &  Ins.  Rep.  (Eng.)  529,  9  B.  W.  C.  C.  83. 

Going  to  Assistance  of  Employee  of  An- 
other Company. — A  workman  was  in  the  em- 
ploy of  a  company  which  had  a  contract  for 
performing  part  of  the  work  necessary  in  the 
construction  of  a  building.  While  one  of  the 
employees  of  another  contracting  company, 
engaged  in  performing  other  work  in  its  con- 
struction necessitating  an  excavation,  was  at 
work  in  the  excavation,  the  bank  thereof 
caved  in  and  he  was  caught.  This  occurred 
about  20  feet  from  where  the  workman  was  at 
work,  and  be  went  to  the  assistance  of  the 
endangered  man.  While  he  was  endeavoring 
to  release  the  latter  another  cave-in  occurred 
by  which  the  workman  received  injuries  of 
which  he  subsequently  died.  It  was  held  that 
his  death  was  due  to  an  accident  "arising  out 
of  and  in  the  course  of"  his  employment. 
Waters  v.  William  J.  Taylor  Co.  218*  X.  Y. 
248,  112  N.  E.  727,  L.R.A.  1917A  347,  atHrm- 
ing  order  170  App.  Div.  942,  164  N.  Y.  S. 
1149. 

Crossing  Tracks. — A  workman  was  em- 
ployed as  a  stone  derrickman,  part  of  his 


work  consisting  of  assisting  in  unloading 
stone  from  cars  on  switch  tracks  onto  wagons. 
On  the  day  prior  to  the  accident,  he  and  the 
other  employees  left,  on  quitting  work,  in  a 
partially  unloaded  car,  some  tools  with  which 
they  were  unloading  the  stone.  On  arriving 
at  work  the  next  morning,  the  workman  dis- 
covered that  the  car  had  been  moved  north 
during  the  night  and  was  informed  that  it 
would  be  moved  back  the  next  morning.  He 
then  went  tp  work  unloading  another  car  of 
stone,  but  he  and  the  other  workmen  confined 
their  work  to  the  smaller  pieces  which  did  not 
require  tools  in  handling.  After  he  had  been 
working  a  short  time  the  yardmaster  came  to 
where  he  and  the  other  workmen  were  unload- 
ing the  car,  and  said:  "Here  comes  your  car 
in  that  train  now.  It's  running  slow,  and  you 
can  jump  over  the  fence  and  get  on  the  car 
and  throw  off  your  tools."  The  freight  train 
was  moving  slowly  south  on  the  fourth  track 
west  of  the  fence.  The  workman  immediately 
jumped  from  the  car  he  was  on,  climbed  over 
the  fence  and  was  struck  and  killed  by  an  ex- 
press train  running  north  on  the  track  next 
to  the  fence.  A  city  ordinance  declared  it  un- 
lawful for  any  person,  other  than  employees 
of  railroad  companies  acting  in  the  discharge 
of  their  duties,  to  enter  on  or  to  walk  along  or 
across  any  track  of  any  railroad  elevated  in 
accordance  with  the  city  ordinances.  It  was 
held  that  the  workman  was  killed  by  an  acci- 
dent arising  out  of  his  employment.  Alex- 
ander V.  Industrial  Board,  281  111.  201,  117 
N.  E.  1040. 

Volunteer  Work. — An  employee  working  on 
the  door  of  a  warehouse  received  an  injury  to 
his  eye.  The  work  was  in  the  nature  of  an 
improvement  or  alteration  which  was  done 
for  the  purpose  of  expediting  some  work 
within  the  scope  of  the  employee's  duties,  but 
was  not  work  which  he  had  been  ordered  to 
do  and  was  performed  outside  the  building  in 
•which  he  usually  worked.  It  was  held  that 
the  accident  arose  "out  of  and  in  the  course 
of  employment."  Holland  v.  Rumely  Products 
Co.  35  West  L.  Rep.  454,  31  Dominion  L 
Rep.  426. 

Miner  Returning  to  Work  after  Hours  — 
Shot  by  Guard. — ^The  evidence  showed  that 
the  established  mining  practice  was  for  one 
of  the  departing  shift  which  had  drilled  the 
blasting  holes  and  fired  the  shots  to  investi- 
gate where  any  apparently  failed  to  explode, 
and,  if  possible,  remedy  the  dangerous  situa- 
tion left  by  the  unexploded  charges  for  the 
new  shift.  The  claimant  went  to  his  tent 
and  twenty  minutes  later  revisited  the  scene 
of  the  explosions  and  found  that  all  of  the 
shots  had  been  fired,  his  fellow  workmen 
having  meanwhile  gone  on  home.  In  return- 
ing to  his  tent,  while  carrying  his  miner's 
light,  he  was  shot  by  a  mine  guard.  It  was 
held  that  his  injuries  thus  resulting  grew 
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out  of  and  occurred  in  the  course  of  his  em- 
ployment. Atolia  Min.  Co.  v.  Industrial 
Ace.  Commiasion  (Cal.)  167  Pac.  148. 

Returning  to  Machine  to  Remedy  Ohatruo' 
tion, — ^The  applicant  for  compensation  was 
employed  in  a  department  where  material 
was  being  prepared  for  rope-making  by  a 
series  of  machines.  She  had  worked  at  first 
as  a  preparer,  and  then  at  an  intermediate 
drawing  frame,  next  to  which  was  a  finishing 
frame.  On  the  morning  of  the  accident,  she 
was  working  an  intermediate  drawing  frame 
along  with  another  girl,  when  the  water 
power  of  the  factory  temporarily  failed, 
stopping  the  machines.  When  work  was  re- 
sumed, the  applicant  and  the  other  girl  were 
replaced  by  two  girls,  by  instructions  of  the 
foreman,  but  received  no  orders  what  they 
themselves  were  to  do.  Without  instructions, 
they  went  to  the  adjoining  finishing  machine, 
and  after  sorting  some  *'ends"  which  were 
running  away,  the  applicant  left  to  look 
for  the  foreman  for  definite  instructions.  As 
she  passed  the  end  of  the  intermediate  frame 
at  which  she  had  been  previously  working, 
she  noticed  some  manilla  threads  twining 
round  one  of  the  rollers  and  threatening  to 
disturb  the  even  running  of  the  machine; 
and  she  attempted  to  release  them  while  the 
machine  was  running,  with  the  result  that 
her  right  hand  was  caught  between  the  rollers 
and  she  received  injuries  necessitating  the 
amputation  of  her  arm.  The  same  or  similar 
obstructions  in  the  working  of  the  machines 
were  not  uncommon  and  the  girls  employed 
at  the  machines  were  in  the  habit  of  so  re- 
moving them;  nor  was  there  any  prohibition 
against  the  practice.  It  was  held  that  the 
applicant  was  injured  by  an  accident  aris- 
ing out  of  and  in  the  course  of  her  employ- 
ment. Beattie  v.  Tough  [1917]  W.  C.  &  Ins. 
Rep.  93,  [1917]  1  Scott.  L.  T.  27. 

VI*  Disobedience  or  Negligence  of  Worh' 

fftiiifi. 

1.  In  Genesal. 

In  the  absence  of  serious  and  wilful  mis- 
conduct, the  mere  disobedience  of  orders, 
which  limit  the  method  of  work,  but  do  not 
limit  the  sphere  of  the  employment,  does 
not  preclude  a  recovery  by  the  injured  work- 
man. See  the  cases  cited  infra  in  this  sub- 
division. 

A  rule  of  an  employer,  however,  has  in 
some  cases  the  function  of  fixing  the  limits 
of  the  workmen's  duty,  or  as  it  has  been  ex- 
pressed, delimiting  the  sphere  of  his  employ- 
nient.  Thus,  if  an  employer  employs  a  work- 
nian  to  do  a  particular  kind  of  work  in  an 
indicated  place,  and  prohibits  him  from  do- 
ing a  different  kind  of  work  in  quite  another 
place,  the  doing  of  the  prohibited  work  in 
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the  prohibited  place  is  not  merely  misconduct. 
The  prohibition  places  the  work  in  the  doing 
of  which  the  accident  occurs  outside  the 
sphere  of  the  workman's  emploj-ment  alto- 
gether, and  the  accident  cannot  therefore  be 
held  to  arise  out  of  his  employment,  Herbert 
V.  Fox  [1916]  A.  C.  (Eng.)  405,  Ann.  Cas. 
1916D  578,  114  L.  T.  N.  S.  426,  [1916]  W.  C. 
&  Ins.  Rep.  1,  85  L.  J.  K.  B.  441,  60  Sol.  J. 
237,  32  Times  L.  Rep.  261,  [1916]  W.  N.  34, 
9  B.  W.  C.  C.  164,  affirming  [1915]  2  K.  B. 
81,  [1915]  W.  C.  &  Ins.  Rep.  154,  112  L.  T. 
N.  S.  833,  8  B.  W.  C.  C.  94. 

Where  it  appears  that  the  accident  oc- 
curred while  the  servant  was  doing  an  act 
which  he  was  expressly  forbidden,  by  hi  a 
master,  to  do,  no  recovery  can  be  had.  Smith 
v.  Corson,  87  N.  J.  L.  118,  93  Atl.  112. 

The  question  what  constitutes  the  ''serious 
and  wilful  misconduct"  which  debars  an 
injured  employee  from  recovery  under  a" 
workman's  compensation  act,  is  discussed  in 
the  note  to  the  case  of  In  re  Xickerson,  Ann. 
Cas.  1916A  791.  The  voluntary  intoxication 
of  an  employee  as  precluding  a  recovery  un- 
der a  workman's  compensation  act  for  an 
injury  of  which  the  intoxication  is  the  proxi- 
mate cause,  is  treated  in  the  notes  to  Xe- 
koosa-Kdward  Paper  Co.  v.  Industrial  Com- 
sion,  Ann.  Cas.  1915B  995,  and  Williams  v. 
Llandudno  Qoaching,  etc.  Co.  Ann.  Cas. 
1918B  682. 

2.  Disobedience  ob  Neoligbnce  Pbeoludino 

Rboovbby. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  disobedience 
or  negligence  of  the  workman  was  a  bar  to 
recovery  : 

Riding  on  Truck — Practice  Forbidden  by 
Rules  and  Statute. — A  workman  was  taking 
two  truck  loads  drawn  by  a  horse  along  a 
mine  level.  He  mounted  on  the  leading  truck 
load.  He  had  no  reins,  and  the  horse  could 
not  be  controlled  except  by  voice.  He  could 
not  get  off  the  truck  load,  as  the  trucks  were 
then  going  too  fast,  being  on  a  downward  in- 
cline, and  he  did  not  shout  to  stop  the  horse 
as  he  feared  the  impetus  of  the  trucks  would 
drive  them  on  to  it.  In  consequence  his  back 
was  caught  by  the  roof  of  the  level,  he  was 
thrown  off  the  truck  load,  and  his  spine  was 
fractured.  Riding  on  trucks  was  prohibited 
by  the  colliery  rules  and  also  b}^  a  statutory 
regulation  applicable  to  that  mine.  The 
county  court  judge  held  that  the  applicant 
had  not  satisfied  the  onus  resting  on  him  of 
showing  that  the  accident  arose  "out  of"  thi* 
employment.  On  appeal,  it  was  held  that 
the  accident  happened  because  the  workman 
was  doing  something  outside  the  sphere  of 
his  employment,  as  the  effect  of  the  rule  wa& 
to  exclude  from  the  sphere  of  his  employ- 
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ment  the  doing  of  that  which  was  prohibited 
by  the  rule,  and  hence  did  not  arise  out  of 

his    employment.      Mavdew    v.    Chatterley-k 
Whitfield  Collieries  [1917]  W.  C.  &  Ins.  Rep. 

(Eng.)   277. 
A  workman  was  employed  to  work  on  a 

private  railway  line  as  a  shunter.  At  the 
time  of  the  accident,  the  shunting  engine  was 
being  driven  tender  first,  pushing  trucks  back 
to  the  shed,  and  it  was  his  duty  to  keep  a 
look-out  on  the  journey,  walking  in  tront  of 
tho  first  truck  for  that  purpose.  Instead,  he 
climbod  on  a  buffer  of  the  truck,  holding  his 
H]»uiitin;r  pole  with  both  hands.  The  pole 
.slipped  and  he  fell  and  was  run  over  by 
tho  truck.  In  riding  on  the  buffer,  he  was 
violating  a  printed  notice,  of  which  he 
liad  knowledge,  providing  that  look-out  men 
should  be  in  front  of  the  wagons,  and  he  ad- 
mitted that  the  manager  would  have  dis- 
missed any  man  whom  he  had  seen  riding  on 
the  buffers.  It  was  held  that  the  accident 
did  not  arise  out  of  the  course  of  employment 
but  that  it  was  outside  the  scope  of  the 
■service  altogether  and  hence  that  he  was  not 
entitled  to  compensation.  Herbert  v.  Fox 
11916]  A.  C.  (Eng.)  405,  Ann.  Cas.  1916D 
578,  114  L.  T.  N.  S.  426,  [1916]  W.  C.  & 
Ins.  Rep.  1,  86  L.  J.  K.  B.  441,  60  Sol.  J. 
237,  32  Times  L.  Rep.  261,  [1916]  W.  N.  34, 
«  B.  W.  C.  C.  164,  affirming  [1915]  2  K.  B. 
81,  [1913]  W.  C.  &  Ins.  Rep.  154,  112  L.  T. 
N.  S.  833,  9  B.  W.  C.  C.  94,  following  Barnes 
V.  Nunnery  Colliery  Co.  [1912]  A.  C.  44, 
[1912]  W."C.  Rep.  90.  and  Plumb  v.  Cobden 
Flour  Mills  Co.  [1914]  A.  C.  62,  Ann.  Cas. 
1914B  495,  [1914]  W.  C.  &  Ins.  Rep.  48,  and 
distinguishing  Blair  v.  Chilton  [1915]  W.  C. 
&  Ins.  Rep.  283. 

Riding  Motorcycle  after  Express  Prohibi- 
tion,— A  workman  was  employed  by  a  cycle 
maker  and  repairer  to  look  after  his  shop 
and  do  small  repairs  to  cars  and  bicycles  on 
the  premises.  He  was  not  Engaged  as  a  driv- 
«r  and  was  forbidden  to  use  machines  out 
of  the  shop  in  any  way,  or  to  leave  the  shop. 
He  was  insured  by  his  employer  as  a  cycle 
repairer  and  not  as  a  driver,  of  which  fact 
he  was  aware.  He  had  some  physical  weak- 
ness in  the  legs.  A  customer  brought  a 
motorcycle  to  the  shop  to  be  repaired.  When 
the  machine  had  been  repaired,  the  workman 
took  it  out  of  the  shop  by  a  back  way  and 
was  riding  it  back  to  the  customer  when  he 
was  run  into  by  a  motor  omnibus  and  killed. 
It  was  held  that  there  was  no  emergency  and 
that  the  accident  was  not  one  arising  out  of 
and  in  the  course  of  the  employment.  Leggett 
V.  Gibbons  [1916]  W.  C.  &  Ins.  Rep.  (Eng.) 
154,  114  L.  T.  N.  S.  830,  85  L.  J.  K.  B. 
980,  9  B.  W.  C.  C.  354. 

Jumping  on  Moving  Car, — ^The  plaintiff  was 
a  member  of  a  gang  of  fourteen  or  fifteen 
men,  carried  by  the  employer  from  place  to 


place  as  required  in  a  work-train,  two  cars 
of  which  were  box  cars  fitted  as  sleeping 
cars,  and  was  allotted  to  one  of  the  sleeping 
cars.  The  train  stopped  at  a  point  during  a 
trip  and  the  plaintiff  got  off  for  a  purpose 
contemplated  by  his  employment.  He  was 
then  invited  to  join  some  of  his  fellow  work- 
men in  a  car  ahead.  He  got  into  that  car 
and  remained  there  until  the  train  started, 
when  he  jumped  out  of  that  car  and  waited 
on  the  ground  until  his  car  came  along.  He 
then  grabbed  a  rung  of  the  ladder  which  was 
the  means  of  ingress  and  egress,  nailed  to 
the  side  of  the  car,  but  the  motion  of  the 
train  jerked  him  off  his  feet  and  he  fell  under 
the  train  and  was  injured.  It  was  held  that 
the  plaintiff  was  guilty  of  misconduct  of  such 
a  character  as  to  make~it  impossible  for  him 
to  say  that  the  risk  of  accident  arising  there- 
from was  reasonably  incidental  to  his  em- 
ployment. Bechtel  v.  Canadian  Pac.  R.  Co. 
9  Sask.  L.  Rep.  3,  33  West.  L.  Rep.  426,  26 
Dominion  L.  Rep.  339. 

Brak**mom,  Jumping  from  TrtUn, — It  was 
the  custom  and  duty  of  a  brakeman  to  get 
on  the  first  car  and  there  receive  and  trans- 
mit to  the  engineer  the  requisite  orders  and 
signals.  While  reducing  speed  to  stop  at  a 
station,  the  brakeman  instead  of  staying  on 
the  first  car,  descended  to  the  first  step  of 
the  tender.  The  engineer,  realizing  that  he 
was  going  to  jump  and  also  the  danger, 
warned  him  not  to  do  so.  However,  a  few 
seconds  after  the  warning,  the  brakeman 
jumped  and  was  killed.  It  was  held  that  he 
was  not  the  victim  of  an  accident  happening 
by  reason  of  or  in  the  course  of  his  employ- 
ment. Jette  V.  Grrand  Trunk  R.  Co.  40  Que- 
bec Super.  Ct.  204. 

Reaching  under  Moving  Oar  for  OotU, — ^The 
claimant  was  one  of  a  gang  of  laborers  en- 
gaged at  work  on  the  tracks  in  a  train  yard. 
A  rain  shower,  sufficiently  copious  to  justify 
the   suspension   of  work,  occurred,  and  the 
claimant,  with  a  number  of  other  laborers, 
went  under  one  of  the  cars  of  a  train  which 
was  standing  on  a  nearby  track,  for  shelter. 
The  nearest  shelter  available  other  than  the 
cars  was  an  engine  shed  about  three  hundred 
yards  away.    At  the  time  the  claimant  went 
under  the  car  no  engine  was  attached  to  the 
train,  but  while  he  was  still  there  an  engine 
was   coupled   on  and   the   train   was  moved 
The  claimant  safely  escaped  from  under  the 
car,  but  reached  under  the  moving  car  to 
get  his  coat,  which  had  been  left  on  one  of 
the  trucks,  and  his  arm  was  caught  and  badlj 
injured.     It  was  held  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  emplor- 
ment,  but  was  due  to  the  negligence  of  the 
claimant.     In  re  Torres,  Op.   Sol.  Dept.  of 
Labor  412. 

Explosion — Minor    Using   Detonator.—'^^ 
rules  of  a  pit  provided  that  explosives  capable 
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of  \iemg  fired  only  by  detonators  should  be 
us^:  that  the  detonators  should  be  securely 
kept  and  issued  only  to  shot-firers;  and  that 
■every  charge  should  be  fired  by  a  competent 
person  appointed  in  writing  to  perform  that 
duty.  After  the  shot-firer  had  left  the  pit,  a 
miner  who  had  a  detonator  in  his  possession, 
which,  however,  he  had  not  received  from 
the  shot-firer,  started  to  fire  a  shot.  In  the 
course  of  the  operation  an  explosion  occurred 
whereby  he  was  killed.  It  was  held  that  the 
-accident  happened  while  the  miner  was  tak- 
ing on  himself  a  duty  which  he  was  neither 
engaged  nor  entitled  to  perform,  and  that  it 
did  not  arise  out  of  and  in  the  course  of  his 
employment.  Kerr  ▼.  Baird  [1911]  Sc.  Gt. 
Sess.  701,  48  Scot.  L.  Rep.  646,  4  B.  W.  C. 
C.  397. 

Joinder — Using  Wood-working  Machdne. — 
The  applicant,  a  joiner  employed  in  making 
gun-carriage  wheels,  while  planing  a  piece 
ot  wood  in  a  phyn\n^g  machine  in  order  to 
fit  it  as  a  block  for  supporting  the  felloe  of 
a  wheel  while  the  spokes  were  being  riveted 
in,  got  his  left  hand  caught  in  the  machine 
and  lost  three  fingers.  The  employers  had 
in  the  works  machine  men  specially  provided 
for  working  the  wood-working  machines,  a 
fact  well  known  to  the  workmen,  and,  al- 
though there  was  no  express  prohibition  of 
user  of  the  machines,  no  other  workmen 
were  permitted  to  or  did  in  fact  work  them. 
It  was  held  that  the  applicant,  in  using  the 
machine,  was  incurring  a  risk  not  incidental 
to  his  employment  and  that  his  accident  could 
not  be  said  to  have  arisen  "out  of"  his  em- 
ployment. Anderson  v.  Armstrong  [1917] 
W.^C.  ft  Ins.  Rep.  (Eng.)  71,  10  B.  W.  C.  C. 
67. 

FirenKm — Entering  Transformw  Room. — A 
company  operating  i.  power  plant  took  every 
precaution  to  exclude  from  the  transformer 
room  the  public  and  all  of  its  employees  ex- 
cept those  whose  duties  required  them  to  enter 
or  pass  through  the  room,  by  means  of  a 
fence,  signs,  and  rules.  In  disobedience  of 
these  rules,  the  head  fireman,  who,  the  evi- 
dence showed,  had  sometimes  been  called  on 
to  perform  the  duties  of  the  engineer  and  en- 
ter this  room,  but  who  had  no  business  there- 
in at  the  time  of  the  accident,  entered  the 
room  and  was  killed  by  an  electric  shock  by 
coming  in  contact  with  a  wire.  It  was  held 
that  the  accident  which  resulted  in  the  injury 
<lid  not  arise  out  of  and  in  the  course  of  his 
employment.  Northern  Illinois  Iright,  etc. 
Co.  V.  Industrial  Board,  279  111.  665,  117 
N.  E.  95. 

Leaving  Work  to  Cctsh  Pay  Gheck. — ^A 
foreman  carpenter  was  at  work  in  a  round- 
house surrounded  with  tracks,  which  were 
used  as  a  shunting  yard  in  making  up  trains. 
He  was  paid  there  about  eight  o'clock  in  the 
morning.    At  half-past  eleven  that  morning, 
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he  left  his  work  to  cross  the  tracks  for  the 
purpose  of  getting  his  pay  check  cashed  at 
a  bank  some  distance  and  returning  to  his 
work.  There  was  a  space  between  two  cars 
in  a  train  being  made  up  of  from  two  to 
four  feet,  and  he  started  to  pass  between 
these  two  cars,  when  an  engine  at  one  end 
of  the  line  of  cars  brought  the  two  together. 
There  was  a  special  prohibition  against  the 
men  crossing  these  tracks,  and  particularly 
that  the  men  should  not  leave  their  work  to 
cash  their  pay  checks.  It  was  held  that  the 
accident  did  not  happen  by  reason  of  or  in 
the  course  of  the  employment.  Lavery  v. 
Grand  Trunk  R.  Co.  48  Quebec  Super.  Gt. 
278,  24  Dominion  L.  Rep.  522. 

Carpenter — Ordered  to  Keep  Off  Scaffolds. 
•^A  carpenter  was  employed  on  a  building  in 
the  course  of  erection.  He  fell  from  the  end 
of  a  plank  lying  diagonally  across  a  scaffold 
fourteen  feet  high,  sustaining  injuries  of 
which  he  died  later.  His  presence  on  the 
scaffolding  was  in  direct  disobedience  of  his 
employer's  orders  that  he  was  'to  keep  ofl^ 
scaffolds  and  not  to  do  any  climbing."  It 
was  held  that  the  injuries  which  caused  his 
death  did  not  arise  out  of  his  employment. 
Smith  V.  Corson,  87  N.  J.  L.  118,  93  Atl. 
112. 

Ooing  on  Forbidden  Structure. — ^The  appli- 
cant was  employed  by  lead  smelters  to  fill 
skips  with  ore.  When  a  skip  was  full  it  was 
his  duty  to  call  for  the  crane  to  lift  it,  and 
if  for  any  reason  the  call  was  not  obeyed, 
he  was  to  endeavor  to  find  the  crane 
man.  The  crane  traveled  over  a  structure 
spoken  of  as  a  ''bridge,"  which  connected 
the  two  buildings  of  the  employers  and 
crossed  the  street,  although  it  did  not  serve 
any  of  the  purposes  of  a  passenger  bridge. 
One  night  the  applicant,  having  filled  a  skip, 
called  for  the  crane  man  but  got  no  reply. 
In  ordiir  to  find  him,  the  applicant  went  up 
onto  the  "bridge"  and  walked  in  the  dark 
nearly  the  whole  length  of  it,  when  he  fell 
through  a  trapdoor  to  the  street  below  and 
was  injured.  There  was  a  notice  on  the 
"bridge"  near  the  end  of  the  gangway  prohib- 
iting workmen  under  pain  of  dismissal  from 
going  onto  the  "bridge,"  of  which  the  appli- 
cant was  ignorant,  and  he  honestly  believed 
that  he  ought  to  go  on  the  "bridge"  when  the 
crane  man  did  not  answer  the  call.  It  was 
obviously  dangerous  to  go  on  the  "bridge" 
and  the  crane  man  should  have  been  hailed 
from  a  safe  place  near  the  "bridge."  It  was 
held  that  the  accident  did  not  arise  out  of 
the  employment,  and  that  the  honest  belief 
of  the  workman  that  he  was  entitled  to  go 
on  the  "bridge"  could  not  in  any  way  en- 
large the  scope  of  the  employment  or  make 
it  permissible  for  him  to  say,  when  an  acci- 
dent had  arisen  from  his  going  to  a  place 
where  he  had  no  duty  to  go,  that  in  that  case 
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the  accident  arose  out  of  the  employment. 
Wardle  v.  Enthoven  [1917]  W.  C.  &  Ins.  Rep. 
(Eng.)  18,  116  L.  T.  N.  S.  103,  86  L.  J. 
K.  B.  309,  33  Times  L.  Rep.  123,  61  Sol.  J. 
170,  10  B.  W.  C.  C.  79. 

M  older — Oomg  on  Electrical  Crane. — ^A 
workman  employed  as  a  molder  used  an 
electrical  crane  in  his  work,  but  was  in- 
structed never  to  go  on  the  crane.  He  under- 
stood .from  the  foreman  that  he  was  to  re- 
port to  the  machinist  or  to  the  electrician 
any  defect  in  the  operation  of  the  crane,  and, 
if  they  could  not  be  found,  that  he  was  to 
sit  down  or  go  home.  On  the  day  of  the 
injury,  the  claimant  reported  to  the  ma- 
chinist the  fact  that  the  crane  did  not  work 
properly,  and  the  latter  got  a  ladder  and 
climbed  up  on  the  crane  to  repair  it.  He 
was  followed  by  the  claimant,  not  apparently 
for  the  purpose  of  reporting  the  condition 
of  the  crane,  but  to  suggest  to  the  machinist 
what  the  latter  should  do,  well  knowing  the 
danger  to  which  he  was  subjecting  himself. 
The  machinery  was  set  in  motion,  and  in 
going  down  the  ladder  the  claimant's  hand 
was  caught  in  certain  gear  wheels  and  badly 
injured.  It  was  held  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  his  employ- 
ment. Bischoff  V.  American  Car,  etc.  Co.  190 
Mich.  229,  157  N.  W.  34. 

3.   DlSOBEDIEINCE    OB     NEGLIGENCE    NOT    PBB- 
CLUDING  RECOVEBY. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  disobe- 
dience or  negligence  of  the  workman  was 
no  bar  to  recovery : 

Bottler  in  Soda  Water  Factory — Not  Wear- 
ing Gauntlets. — The  applicant  for  compensa- 
tion was  a  girl  of  fourteen,  who  was  en- 
gaged as  a  bottler  in  a  soda  water  factory. 
While  she  was  at  work,  a  bottle  exploded 
in  the  machine,  and  a  piece  of  glass  struck 
and  injured  her  right  wrist.  At  the  time 
of  the  accident  she  was  wearing  a  glove  on 
her  left  hand,  but  had  no  protection  on  the 
right,  as  required  by  the  special  rules  under 
the  factory  and  workshop  acts  for  the 
bottling  of  soda  water,  which  were  posted. 
The  employer  claimed  that  the  accident  was 
due  to  the  applicant's  serious  and  wilful 
misconduct  in  not  wearing  protective  gaunt- 
lets on  both  arms  as  required  by  the  rules, 
and  as  she  had  been  told  to  do  by  himself 
and  the  forewoman.  The  county  court  judge 
found  that  the  gauntlets  were  provided,  that 
the  applicant  knew  that  she  had  to  wear 
them,  but  that  the  forewoman,  whose  duty 
it  was  to  see  that  the  applicant  wore  them, 
had  allowed  her  to  do  the  work  without 
a  gauntlet  on  her  right  hand  and  to  disre- 
gard the  rules,  and  only  verbally  told  the 
applicant  to  obey  the  rules  to  protect  her- 


self with  the  employer.  He  therefore  held 
that  the  defense  of  serious  and  wilful  mis- 
conduct was  not  established,  which  decision 
was  ailirmed  on  appeal.  Casey  v.  Humphries 
[1913J  W.  C.  &  Ins.  Rep.  (Eng.)  485,  57 
Sol.  J.  716,  29  Times  L.  Rep.  647,  6  B.  W. 
C.  C.  520. 

Family  Servant — Lighting  Fire  tcith  Wood 
Alcohol. — ^A  domestic  servant,  part  of  whose 
duty  was  to  light  the  fires,  was  forbidden 
to  use  kerosene  "or  anything  like  that"  to 
assist  her  in  lighting  a  fire.  She  used  wood 
alcohol,  and  bv  reason  thereof  was  burned 
to  death.  It  was  held  that  the  accident  arose 
out  of  and  in  the  course  of  her  employment, 
notwithstanding  the  disobedience  of  her 
orders,  as  she  was  doing  what  she  was  ex- 
pected to  do  at  the  very  place  where  it  was 
meant  to  be  done.  Kolaszynski  v.  Klie  (N. 
J.)   102  Atl.  5. 

Going  Home  from  Work — Forced  Off  En- 
gine by  Conductor. — The  claimant  was  en- 
gaged in  his  usual  employment  on  the  day 
of  the  injury  about  half  a  mile  distant  from 
the  shop  and  about  a  mile  distant  from  the 
place  where  he  lived.  On  the  blowing  of 
the  whistle  at  5  p.m.,  as  the  signal  for  stop- 
ping work,  he  and  two  other  men  boarded  the 
step  on  the  front  of  a  light  engine,  which 
was  going  to  the  shop.  Such  riding  on  'light 
engines"  was  a  matter  of  frequent  occurrence, 
some  conductors  permitting  it  and  some  not. 
In  the  present  case,  the  conductor  threw  coal 
at  the  men  on  the  front  of  the  engine;  the 
claimant's  hat  fell  off;  the  conductor  went 
forward  over  the  engine,  and  while  it  was 
in  rapid  motion  kicked  or  forced  the  claimant 
off.  It  was  held  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment,  and  was 
not  due  to  the  claimant's  negligence,  though 
he  was  undoubtedly  guilty  of  misconduct 
in  boarding  the  engine  contrary  to  orders. 
In  re  Clarke,  Op.  Sol.  Dept.-  of  Labor  468. 

Larking — Mine  Explosive. — In   the  course 
of  blasting  operations  in  a  mine,  a  brushing 
squad,  had  drilled  a  hole  and  filled  it  with 
a  charge  of  an  explosive  known  as  saxonite, 
placing  at  the  bottom  of  the  charge  a  deto- 
nator which  was  to  be  electrically  exploded 
by  means  of  two  wires  passing  downwards 
through  the  charge  and  attached  to  the  det- 
onator.     The     forman     br  usher     thereafter, 
contrary    to    fact    and    apparently    for   fun, 
informed  the  fireman  whose  duty  it  was  to 
explode  the  charge  that  it  was  not  ready, 
and  the  fireman   went  away.     Subsequently 
the  fireman  was  sent  for,  but  could  not  be 
found,   and   the   foreman   brusher   then  pro- 
ceeded alone  to   the  charge,  which  exploded 
and  killed  him.     It   was  found   in  fact,  as 
the  only  way  in  which  the  arbitrator  could 
account  for  the  accident,  that  it  was  caused 
by  friction  set  up  by  the  foreman  attempting 
to  pull  out   the   wires   communicating  witb 
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the  detonator.  It  was  proved  that  the  statu- 
tory rule  providing  that  "no  explosive  shall 
be  forcibly  pressed  into  a  hole  of  insufficient 
size,  and  when  a  hole  has  been  charged,  the 
explosive  shall  not  be  unrammed/'  was  well 
known  to  the  foreman  and  was  carefully  en- 
forced, but  it  was  not  proved  that  he  knew 
the  mechanism  of  the  detonator,  or  the  dan- 
ger of  pulling  the  wires.  It  was  held  that 
the  accident  was  not  caused  by  an  attempt 
to  unram  the  charge  in  the  sense  of  the  stat- 
utory rule,  and  did  not  result  from  the 
"serious  and  wilful  misconduct"  of  the  fore- 
man; but  that  it  arose  ^'out  of  and  in  the 
course  of"  his  employment.  Lynch  v.  Baird, 
Sc.  Ct.  Sess.  6  F.  271,  41  Scott.  L.  Rep.  214. 
Machinist — Filing  Piece  of  Steel  in  Viae. — 
A  machinist  was  engaged  in  filing  a  heavy 
piece  of  steel  which  he  had  fixed  in  the  grip 
of  a  vise.  While  changing  the  position  of  the 
piece  of  steel,  it  accidentally  slipped,  struck 
against  his  wrist,  and  inflicted  a  severe  cut. 
The  superintendent  of  the  factory  stated 
that  it  was  "due  to  his  negligence  in  not 
properly  securing  the  work  to  prevent  slip- 
ping between  vise  jaws."  It  was  held  that 
the  claimant  incurred  the  injury  in  question 
through  an  accident  such  as  might  happen 
to  any  ordinarily  careful  machinist  in  the 
usual  course  of  his  employment.  In  re  Robin- 
son. Op.  Sol.  Dept.  of  Labor  389. 

Motarman — Adjusting  2VoWey.»— While  a 
motorman  was  on  the  ground  in  front  of  his 
car,  attempting  to  adjust  the  trolley  so  as 
to  furnish  current  to  drive  his  car  into  the 
barn,  the  car  suddenly  started  forward  and 
caught  his  body  between  it  and  the  next 
car,  injuring  him  so  that  he  died  the  same 
day.  It  was  held  that  the  injury  which 
caused  his  death  was  an  accidental  one  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment; and  that  the  fact  that  he  had  not  ob- 
served the  rules  of  the  company,  with  which 
he  was  familiar,  or  that  he  acted  negligently, 
did  not  take  him  out  of  the  employment,  nor 
the  act  which  resulted  in  the  injury  out  of 
the  course  of  his  emplo^'ment.  Chicago  Rys. 
Co.  V.  Industrial  Board,  276  111.  112,  114  N. 
E.  634. 

Power  Press  Operator — Putting  Band  in 
Press  While  in  Operation. — The  claimant 
Was  employed  by  a  manufacturer  of  metal 
oiling  cups  as  the  operator  of  one  of  its 
power  presses,  into  which  automatically  a 
sheet  of  steel  was  fed  and  the  cup  shells 
punched  therefrom  released.  It  was  a  rule 
of  the  company,  as  to  which  the  claimant 
had  been  explicitly  instructed  both  by  his 
foreman  and  superintendent,  never  to  put 
his  hand  within  the  press  while  it  was  in 
operation.  Noticing  that  one  or  more  small 
pieces  of  steel  had  caught  in  the  die  of  the 
press,  the  claimant  attempted  to  remove 
them  with  his  left  hand,  with  the  result  that 
H  was  caught  by  the  punch  and  badly  injured. 
It  was  held  that  the  prohibition  was  not  one 
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which  limited  the  sphere  of  the  claimant's 
employment,  but  simply  dealt  with  his  con- 
duct within  the  sphere  of  his  employment  in 
operating  the  press,  and  hence  that  the  acci- 
dent was  one  arising  out  of  the  claimant's 
employment.  Macechko  v.  Bowen  Mfg.  Co. 
166  N.  Y.  S.  822. 

Operating  Elevator — Putting  Head  Out  of 
Door. — A  workman  was  engaged  in  moving 
patterns  from  one  floor  to  another  by  means 
of  an  elevator  which  he  operated  himself. 
The  evidence  furnished  some  ground  for  the 
inference  that  he  carelessly  put  his  head  out 
of  the  elevator  door  while  it  was  movinsr. 
It  was  held  that  this  was  merely  a  want  of 
due  care  and  that  the  accident  occurred  in 
the  course  of  the  employment.  Erickson  v. 
American  Well  Works,  196  111.  App.  346. 

VII.  Beginning  of  Employment. 

1.  In  General. 

An  accident  to  a  workman  may  arise  out 
of  and  in  the  course  of  his  employment,  with- 
in the  meaning  of  a  workmen's  compensation 
act,  though  he  is  not  actually  working  at 
the  time  of  the  accident.  Holland-St.  Louis 
Sugar  Co.  v.  Shraluka  (Ind.)  116  N.  E.  330; 
Von  Ette's  Case,  223  Mass.  66,  111  N.  E. 
696,  L.R.A.1916D  641;  Stacy's  Case,  225 
Mass.  174,  114  N.  E.  206.  So  it  has  been 
held  that  the  employment  is  not  limited  to 
the  exact  moment  of  the  workman's  arrival 
at  the  place  of  the  actual  work,  but  exists 
after  the  actual  work  begins  and  continues 
after  the  actual  work  has  ceased,  for  a  rea- 
sonable length  of  time.  Carter  v.  Rowe,  92 
Conn.  82,  101  Atl.  491.  In  De  Constantin 
V.  Public  Service  Commission,  75  W.  Va.  32, 
83  S.  E.  88,  L.R.A.1916A  329,  the  court  said: 
"Since  injury  after  termination  of  actual 
work,  while  on  the  premises  of  the  employer 
and  in  pursuit  of  the  usual  way  of  leaving 
the  same,  is  held  to  be  within  the  course 
of  employment  and  to  have  arisen  out  of  the 
same,  it  seems  clear  that  an  injury  to  a  work- 
man while  coming  to  his  place  of  work  on 
the  premises  of  the  employer  and  by  the 
only  way  of  access,  or  the  one  contemplated 
by  the  contract  of  employment,  must  also  be 
regarded  as  having  been  incurred  in  the 
course  of  employment  and  to  have  arisen 
out  of  the  same.  If,  in  such  case,  injury 
does  not  occur  on  the  premises  but  in  close 
proximity  to  the  place  of  work  and  on  a 
road  or  other  way  intended  and  contemplated 
by  the  contract  as  being  the  exclusive  means 
of  access  to  the  place  of  work,  the  same 
principle  would  apply  and  govern.  If  the 
place  at  which  the  injury  occurred  is  brought 
within  the  contract  of  employment,  by  the 
requirement  of  its  use  by  the  employee,  so 
that  he  has  no  discretion  or  choice  as  to 
his  mode  or  manner  of  coming  to  work,  such 
place  and  its  use  seem  logically  to  become 
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elements  or  factors  in  the  employment  and 
the  injury  thus  arises  out  of  the  employment 
and  is  incurred  in  the  course  thereof.  But, 
on  the  contrary,  if  the  employee,  at  the  time 
of  the  injury,  has  gone  beyond  the  premises 
of  the  employer,  or  has  not  reached  tliem, 
and  chosen  his  own  place  or  mode  of  travel, 
the  injury  does  not  arise  out  of  his  employ- 
ment nor  is  it  within  the  scope  thereof." 

"We  think  the  governing  principles  of 
all  the  decisions  are  not  difficult  of  discern- 
ment. The  first  of  these  is  that  there  are 
excluded  from  the  benefits  of  the  act  all 
those  accidental  injuries  which  occur  while 
the  employee  is  going  to  or  returning  from 
his  work,  and  it  matters  not  in  this  respect 
whether  his  journey  takes  him  over  public 
roads  or  private  ways.  Second,  in  the  case 
of  vessels,  a  seaman  or  other  employee  is 
entitled  to  the  benefits  of  the  act  if  injured 
while  using  the  instrumentality  provided  in 
either  reaching  or  departing  from  his  ship, 
and  in  case  no  instrumentality  at  all  is 
provided,  the  Injured  employee  will  not  be 
excluded  from  the  benefits  of  the  act  if  he 
adopts  some  perilous  means  of  boarding  his 
ship,  as  by  endeavoring  to  leap  to  her  deck 
from  her  pier.  But  in  the  case  of  an  em- 
ployee seeking  to  board  his  vessel,  imtil  he 
has  come  into  such  proximity  to  her  as  to 
be  using  or  immediately  about  to  use  the 
gang-plank,  ladder,  or  other  instrumentality* 
^specifically  connected  with  the  ship,'  his  ac- 
cident does  not  arise  out  of  his  employment. 
In  the  very  broadest  sense,  of  course,  it  is 
true  that  an  injury  which  happens  to  a  man 
who  is  on  his  way  to  his  place  of  employ- 
ment is  an  injury  'growing  out  of  and  inci- 
dental to  his  employment,'  since  a  necessary 
part  of  the  employment  is  that  the  employee 
shall  go  to  and  return  from  his  place  of 
labor.  But  it  is  to  be  noted  that  the  right 
to  an  award  is  not  founded  upon  the  fact  that 
the  injury  grows  out  of  and  is  incidental  to 
his  employment.  It  is  founded  upon  the  fact 
that  the  service  he  is  rendering  at  the  time  of 
the  injury  grows  out  of  and  is  incidental  to 
the  employment.  Therefore,  an  employee  go- 
ing to  and  from  his  place  of  employment  is  not 
rendering  any  service,  and  begins  to  render 
such  service  only  when,  as  has  been  said, 
arriving  at  the  place  of  his  employment,  he 
proceeds  to  use  some  instrumentality  pro- 
vided, by  means  of  which  he  immediately 
places  himself  in  a  position  to  perform  hia 
tasks.  Such  beyond  question  is  the  reason- 
ing of  the  cases  and  the  meaning  of  their 
adjudications."  Ocean  Ace.  etc.  Co.  v.  Indus- 
trial Ace.  Commission,  173  CaL  313,  169 
Pac.  1041,  L.R.A.1917B  336. 

2.  EtfPLOTMENT    BBGtnr. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  employment 


had  begun  and  that  the  applicant  was  there- 
fore entitled  to  recover: 

Boat  Hand — Ashore  with  Leave. — ^A  boat 
hand  was  instructed  .to  report  for  duty  on 
the  boat  which  was  to  sail  at  5  o'clock.  He 
reported  shortly  before  that  hour  and  was 
then  informed  that  the  boat  would  sail  at 
11  o'clock.  He  went  asliore  with  permission 
to  ui^e  the  intervening  time  as  he  pleased. 
About  10  o'clock  in  the  evening  he  returned 
to  the  premises  and  while  going  through  the 
yard  by  a  not  unreasonable  route  to  board 
the  boat,  fell  in  the  darkness  and  suffered 
injuries.  It  was  held  that  he  was  injured 
in  the  course  of  his  employment.  Carter  v. 
Rowe,  92  Conn.  82,  101  Atl.  491. 

Laborer — Going  to  Work  Along  Railroad 
Track. — There  were  three  ways  of  getting 
to  the  works  where  the  applicant  was  em- 
ployed as  a  fitter's  laborer,  the  way  along  the 
railway  line  being  dangerous,  but  used  by  the 
workmen  to  a  far  greater  extent  and  in  much 
greater  numbers  than  the  other  two.  The  em- 
ployers knew  that  this  way  was  so  used  and 
did  not  forbid  its  use.  In  using  this  war, 
the  applicant  was  struck  by  a  locomotive  and 
injured.  It  was  held  that  the  accident  arose 
out  of  and  in  the  course  of  the  employment, 
and  that  the  applicant,  in  taking  the  danger- 
ous way,  was  not  adding  a  peril  to  his  em- 
ployment, disentitling  him  to  compensation. 
Fox  V.  Rees  [1916]  W.  C.  &  Ins.  Rep.  (Eng.) 
339,  115  L.  T.  N.  S.  358,  86  L.  J.  K.  B.  43, 
9  B.  W.  C.  C.  459. 

Waiting  to  Start  Work^Strudk  by  Stone 
from  Blast. — While  the  claimant  was  on  the 
premises  of  his  employer  waiting  for  time 
to  start  work,  he  was  warned  by  the  blow- 
ing of  a  whistle  that  a  blast  was  to  go  off. 
He  got  under  a  car  for  protection,  but  was 
struck  on  the  elbow  'by  a  stone  hurled  by 
the  blast.  It  was  held  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment. 
In  re  Giovanni,  Op.  Sol.  Dept.  of  Labor  287. 

Going  to  Work  in  Time  to  Change  Clothes. 
— The  claimant  was  a  plasterer  employed  by 
subcontractors  for  the  plastering  of  a  build- 
ing in  the  course  of  construction,  and  in  the 
course  of  the  work  it  became  necessary  to 
shift  the  temporary  stairs  which  had  been 
erected.  The  claimant  arrived  before  work- 
ing time  in  order  to  change  into  his  working 
clothes  which  he  had  left  on  the  third  floor 
the  night  before,  and  be  ready  for  work  on 
time.  In  ascending  to  the  third  floor  he  fell 
through  the  stairs  and  was  injured.  It  was 
held  that  the  accident  "arose  out  of  the 
claimant's  employment.  Rlukas  v.  Thompson, 
7  West.  W.  Rep.  (Alberta)  1102,  21  Dominion 
L.  Rep.  312,  reversed  on  other  grounds  31 
West.  L.  Rep.  438,  8  West.  W.  Rep.  778, 
24  Dominion  L.  Rep.  67. 

Going  to  Work. — Pursuing  Ordinary  and 
Necessary  Course. — The  claimant,  a  watch- 
man on  a  steam  shovel,  was  injured  by  jump- 
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ing  to  the  ground  in  getting  over  a  train  of 
cars.  It  appeared  that  there  were  practically 
no  roads  or  sidewalks  at  the  place  and  that 
the  claimant  was  pursuing  the  ordinary  and 
necessary  course  pursued  by  employees  en- 
gaged in  connection  with  the  shovel.  In  re 
Chambers,  Op.  Sol.  Bept.  of  Labor  291. 

Going  to  Work — Injury  at  Main  Gate  to 
Premises. — ^While  a  workman  was  going  to 
work  through  the  main  gate  at  the  place 
where  he  was  employed,  he  received  a  fall, 
caused  by  a  hose  being  pulled  against  him 
by  another  employee  who  was  using  it.  It 
was  held  that  he  was  injured  while  in  the 
course  of  his  employment.  In  re  Guerin, 
Op.  Sol.  Dept.  of  Labor  324. 

(^ing  to  Work — Injtury  on  Employer's 
Premises. — A  screen  boy  employed  at  a 
colliery,  slipped  on  a  rail  crossing  the  road 
while  on  his  way  to  work  and  on  the  colliery 
premises,  but  before  he  had  got  his  check. 
It  was  held  that  as  a  matter  of  law  the 
accident  "arose  out  of  the  employment,"  as 
it  was  caused  by  a  peril  attached  to  the 
particular  location  in  which  by  the  obliga- 
tion of  service  the  workman  was  placed,  al- 
though the  accident  was  not  contributed  to 
in  any  way  bv  the  nature  of  the  employment. 
Marsii  V.  Pope  [1917]  W.  N.  (Eng.)  262,  33 
Times  L.  Rep.  623. 

Going  to  Work — Hernia  from  Fall. — A  po- 
liceman employed  by  the  Isthmian  canal  com- 
miajsion  in  the  canal  zone  was  walking 
along  the  railroad  track  near  midnight  on 
his  way  to  report  for  duty.  It  was  raining 
and  the  night  was  very  dark.  When  he  had 
almost  reached  his  destination,  he  slipped  on 
a  crosstie  and  stepped  into  a  drain  about 
twelve  inches  deep  and  was  injured.  It  was 
held  that,  the  claimant  having  taken  the 
only  route  available  on  his  way  to  work,  the 
accident  had  occurred  in  the  course  of  em- 
ployment. In  re  Koontz,  Op.  Sol.  Pep.  of 
Labor  294. 

Going  to  Work  Along  Employer's  Track — 
Struck  by  Train. — ^As  a  workman  was  follow- 
ing the  railroad  track  of  his  employer  on 
his  way  from  his  quarters  to  his  place  of  em- 
ployment, he  was  killed  by  being  run  over 
by  a  train  of  cars  belonging  to  his  employer, 
without  negligence  or  misconduct  on  his^  part. 
It  was  held  that  he  met  his  death  in  the 
course  of  his  employment.  In  re  Gonzales, 
Op.  Sol.  Dept.  of  Labor  333. 

8.  Emplotment  Not  Begun. 

In  each-  of  the  following  cases,  on  the 
facts  as  set  forth,  it  was  held  that  the  em- 
ployment had  not  begun  and  that  the  ap- 
plicant was  therefore  not  entitled  to  recover: 

Crossing  River  in  Fellow  Employee's 
Ijatmch. — ^A  cook  on  a  dredge,  while  cross- 
ing the  river  on  his  way  to  work  one  morning 
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along  with  three  other  employees  in  a  launch 

owned  by  one  of  them,  was  drowned  with 

the  others  by  the  sinking  of  the  launch.     It 

was   held   that   the   accident   did   not   arise 

in  the  course  of  the  employment,  since  the 

employee  had  not  entered  on  the  duties  of 

his  occupation.    In  re  Ware,  Op.  Sol.  Dept. 

of  Labor  335. 

Crossing  Street — Struck  by  Train. — A 
night  fireman,  en  route  to  the  place  of  his 
employment,  was  struck  at  a  street  crossing 
by  the  train.  It  was  held  that  the  injury 
had  not  been  received  in  the  course  of  his 
employment.  In  re  Flaherty,  Op.  Sol.  Dept. 
of  Labor  290. 

Going  to  Work — Walking  Along  Railroad 
Track. — A  workman  employed  by  contractors 
engaged  in  construction  work  on  a  railroad 
line,  was  killed  on  the  main  line  of  the  rail- 
road, but  not  on  the  construction  work, 
while  on  his  way  to  work,  when  he  supposedly 
stepped  in  front  of  one  train  in  an  effort 
to  escape  from  another.  There  was  no  evi- 
dence that  the  place  of  the  injury  had  been 
brought  within  the  contract  of  employment 
by  the  requirement  of  its'  use  by  the  employee 
in  coming  to  work.  Hence  it  was  held  that 
the  evidence  did  not  show  that  the  injury, 
by  which  the  workman's  death  was  occa- 
sioned, arose  out  of  his  employment,  or  that 
it  was  incurred  in  the  course  thereof.  DeCon- 
stantin  v.  Public  Service  Commission,  76  W. 
Va.  32,  83  S.  E.  88,  L.R.A.1916A  329. 

Going  to  Work — On  Public  Highway. — 
While  a  storeman  was  on  his  way  from  his 
hotel  to  a  labor  train,  he  passed  by  a  mule 
team  on  the  highway,  belonging  to  the 
quartermaster's  department,  and  one  of  the 
mules  kicked  him,  breaking  his  left  wrist. 
It  was  held  that  the  injury  was  not  sus- 
tained in  the  course  of  the  claimant's  em- 
ployment. In  re  Gilkey,  Op.  Sol.  Dept.  of 
Labor  288. 

The  claimant  was  injured  while  on  a  pub- 
lic road  or  path  leading  to  the  place  of  liis 
employment.  He  stepped  on  a  rock  which 
turned  under  his  foot,  throwing  him  to  the 
ground  whereby  he  was  injured.  It  was  held 
that  the  accident  did  not  occur  in  the  course 
of  the  claimant's  employment.  In  re  Cas- 
sidy.  Op.  Sol.  Dep.  of  Labor  289. 

VIII.  Interruption  of  Employment, 

1.  In  General. 

"From  an  examination  of  cases  in  which 
it  has  been  held  that  an  employee  injured  on 
the  premises  of  his  employer  during  the  noon 
hour  or  other  temporary  suspension  of  work 
was  not  under  the  act,  we  think  it  manifcvst 
that  the  controlling  reason  for  denying  an 
award  in  those  cases  rests  upon  the  proven 
facts  that  the  employee  broke  the  so  called 
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nexus  between  work  and  emplo\'er  by  some 
manifestly  reckless  and  unreasonable  haz- 
ard, amounting  to  intentional  and  wilful 
misconduct,  or  by  disregarding,  or  disobeying, 
some  warning  or  danger  at  the  place  of  in- 
jury, or  prohibition  relating  to  the  thing 
being  done,  either  addressed  to  the  workman 
or  promulgated  as  a  general  rule  of  conduct 
while  on  the  premises."  Haller  v.  Lansing 
(Mich.)   162  K.  W.  335,  L.R.A.1917E  324. 

2.  Seaman   Returning  to  Ship. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  accident  to 
a  seaman  returning  to  his  ship,  while  aris- 
ing in  the  conrse  of,  did  not  arise  out  of,  the 
employment: 

Fall  from  Gangway — IntoxicatUm. — A  sail- 
or, returning  to  his  ship  at  night  after 
leave  in  an  intoxicated  condition,  was  seen 
to  proceed  up  the  gangway,  holding  on  to  the 
ropes  on  either  side  until  he  reached  a  point 
about  two-thirds  the  way  up.  He  then 
stopped  suddenly,  let  go  with  his  left  hand 
on  the  side  of  the  gangway 'towards  the  a'l  , 
and  instantly  swung  around,  overbalanced 
and  fell  over  on  the  quay,  sustaining  injuries 
of  which  he  died  the  next  day.  The  gangway 
was  a  solid  stop  gangway,  with  stanchions, 
and  two  ropes  passed  on  each  side  through 
the  stanchions.  It  was  well  fixed,  steady 
and  well  lighted.  The  county  court  judge 
held  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment  and  was  due  to 
two  concurrent  causes — first,  that  the  sea- 
man was  subjected  to  a  special  risk  by  rea- 
son of  his  employment;  and  secondly,  that 
he  was  so  much  under  the  influence  of  drink 
that  the  peril  was  to  him  greatly  increased 
and  beyond  his  power  to  cope  with.  On  ap- 
peal, it  was  held  that  while  the  accident 
occurred  in  the  ambit  of  the  man's  employ- 
ment, as  he  was  returning  to  the  ship  and 
to  his  duty,  it  did  not  arise  out  of  the 
employment,  but  out  of  his  intoxicated  con- 
dition, and  an  award  was  denied.  Nash  v.. 
Steamship  Rangatira  [1914]  3  K.  B.  (Eng.) 
978,  111  L.  T.  N.  S.  704,  [1914]  W.  C.  &  Ins. 
Rep.  490,  83  L  J.  K.  B.  1496,  58  Sol.  J.  705. 
foUoivhig  Frith  v.  Louisianian  [1912]  2  K.  B. 
15.-1,  [1012]  W.  C.  Rep.  285. 

Engineer  Returning  to  Tug  Moored  in  Un- 
usual Berth. — After  a  tug  had  been  moored 
in  a  temporary  location,  chosen  for  protec- 
tion against  stormy  weather  and  not  its 
oui^tomary  berth,  the  engineer  went  ashore 
for  purposes  of  his  own,  unconnected  with 
his  employment  and  spent  the  night  ashore. 
On  going  ashore  it  was  necessary  to  cross 
two  steamers  before  reaching  the  wharf. 
During  the  night  the  tug  was  shifted  back  to 
its  usual  berth.  The  next  morning  the  engi- 
neer returning  to  the  tug  crossed  the  steamers 


safely  and  discovered  that  his  vessel  was  not 
there.  In  seeking  to  return  to  the  wharf  and 
thence  to  his  vessel,  he  fell  into  the  bay  be- 
tween the  two  steamers  and  was  drowned.  It 
was  held  that  the  engineer  in  his  progress  to- 
ward his  vessel  had  not  reached  a  point 
where  it  could  be  said  that  his  death  was 
due  to  an  accident  in  "performing  service 
growing  out  of  and  incidental  to  his  employ- 
ment." Ocean  Ace.  etc.  Co.  v.  Industrial 
Ace.  Commission,  173  Cal.  313,  159  Pac.  1041, 
L.R.A.1917B  336. 

3.  Other  Cases. 

In  each  of  the  following  oases,  on  the  facts 
as  set  forth,  it  was  held  that  the  accident 
arose  out  of  the  employment,  and  that  there- 
fore a  recovery  could  be  had : 

Cat  Bite — Teamater. — A  teamster  took  his 
horses  to  the  stable  for  their  midday  meal, 
and  then  proceeded  to  eat  his  own  dinner  in 
the  stable.  While  he  was  eating  his  dinner 
a  cat  sprang  at  him  and  bit  him.  He  was 
not  teasing  the  cat  in  any  way,  nor  was  he 
feeding  it  on  that  occasion,  although  he  had 
thrown  bits  to  the  cat  on  other  occasions. 
The  cat  was  not  known  to  be  vicious..  The 
bite  set  up  blood  poisoning  and  two  joints 
of  the  applicant's  finger  had  to  be  amputated. 
It  was  held  that  the  decision  of  the  county 
court  judge  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment  was  cor- 
rect. Rowland  v.  Wright  [1909]  1  K.  B. 
(Eng.)  963,  99  L.  T.  N.  S.  758,  77  L.  J.  K. 
B.  1071,  24  Times  L.  Rep.  852,  1  B.  W,  C.  C. 
192. 

Employee  Eating  Lunch  in  Factory, — ^An 
employee  of  a  manufacturing  concern  was 
seated  on  a  large  piece  of  rubber  in  a  room 
of  the  factory  at  the  noon  hour  eating  his 
lunch,  in  accordance  with  a  custom  known 
by  and  tacitly  consented  to  by  his  employer, 
when  a  large  pile  of  crude  rubl)er  near  him 
unexpectedly  fell  on  him,  breaking  his  I(^ 
It  was  held  that  at  the  time  of  the  accident 
he  was  performing  service  "growing  out  of 
and  incidental  to  his  employment."  Racine 
Rubber  Co.  v.  Industrial  Commission,  165 
Wis.  600,  162  N.  W.  664. 

Going  for  Meal, — A  common  laborer  left 
his  work  of  piling  and  loading  wood  at  about 
noon,  and  started  for  dinner  at  his  boarding 
place,  about  half  a  mile  distant  and  a  few 
hundred  feet  westerly  of  his  employer's  lands. 
His  path  lay  along  the  private  roadway  of 
the  company  and  then  along  a  switch  trrck 
of  the  company;  and  while  crossing  over 
an  intervening  switch  he  was  struck  by 
'  a  switching  engine  and  killed.  During  the 
time  of  his  employment,  he  had  continuously 
followed  this  route  in  going  between  his 
work  and  his  boarding  house.  There  was  no 
rule  of  the  company  forbidding  the  men  ia 
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walk  along  the  railroad  'tracka.  It  was  held 
that  the  injuriea  were  accidental  and  that 
they  arose  cut  of  and  in  the  course  of  the 
tmpioyment.  Bylow  v.  St.  Regis  Paper  Co. 
179  App.  Biv.  555,  166  N.  Y.  S.  874. 

While  the  claimant  waa  walking  hurriedly 
ilown  the  path  to  dinner,  he  stumbled  and 
fell  4UL  a  crosstie.  The  fall  aggravated  a  pre- 
vious rupture  and  produced  a  double  hernia. 
It  was  held  that  the  evidence  was  sufficient 
to  justify  the  conclusion  that  the  claimant 
was  on  his  way  from  his  work  to  his  dinner 
and  that  he  was  pursuing  the  course  usually 
and  necessarily  followed  by  him  in  connection 
with  his  employment.  Hence  it  was  held  that 
the  injury  was  received  in  the  course  of  the 
employment.  In  re  Joseph,  Op.  SoL  Dept.  of 
Labor  294. 

Riding  from  Work  to  Dinner — Jumping 
from  Car. — A  workman  was  on  a  labor  train 
riding  from  his  place  of  employment  to  his 
dinner  when  one  car  of  the  train  was  derailed 
and  he  jumped,  falling  imder  the  cars  and 
being  killed.  It  was  held  that  the  accident 
arose  out  of  and  in  the  course  of  his  employ- 
ment.   In  re  Lyte,  Op.  Sol.  Dept.  of  Labor  307. 

Returning  from  Dinner — Going  over  Pile 
of  Stone  in  Usual  Path. — A  cableway  engi- 
neer, on.  going  to  his  work  after  the  noon 
meal,  found  that  the  usual  path  had  been 
blocked  by  a  tower.  In  going  around  this 
tower  he  had  to  go  over  a  pile  of  crushed 
stone.  While  on  this  stone,  he  began  to  slide 
and  slid  into  a  moving  engine  which  was 
passing  by,  and  was  injured.  In  view  of  the 
fact  that  the  claimant  was  injured  while  fol- 
lowing the  usual  pathway  on  his  return  to 
work  from  dinner,  and  was  on  the  premises 
of  his  employer  at  the  time  of  the  accident, 
it  was  held  that  he  was  injured  in  the  course 
of  his  employment.  In  re  Atkins,  Op.  Sol. 
Dept.  of  Labor  295. 

Eating  Lunch  in  Toolhouee — Ewploeion  of 
Qasoline  Vapor. — A  workman  was  employed 
as  a  common  laborer  by  the  day  at  outside 
work.  It  was  customary  for  the  men  em- 
ployed at  grading  and  shoveling  to  eat  their 
dinners  wherever  they  were«  at  such  spot  as 
they  found  most  convenient  and  comfortable. 
The  day  of  the  accident  was  cloudy,  raw  and 
vindy,  and  the  men  were  working  on  an 
elevation.  A  short  distance  away  was  a 
toolhouse  belonging  to  the  employer,  to  which 
they  repaired  that  day  to  eat  their  lunch, 
violating  no  rules  and  disobeying  no  orders 
in  doing  so.  There  was  a  banked  up  fire  in 
a  stove  in  the  toolhouse,  and  a  small  amount 
of  gasoline  in  a  can  under  a  bench.  The  work- 
man struck  a  match  to  light  his  pipe  and 
an  explosion  ensued  causing  a  fire  which  de- 
stroyed the  building  and  he  received  burns 
which  caused  his  death  a  few  days  later.  It 
was  held  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment.  Haller  v. 
Ann.  Cas.  1918B. — 52. 


Lansing  (Mich.)  162  N.  W.  335,  L.R.A.1917E 
324. 

Alighting  to  Oet  Drink, — ^The  claimant  be- 
longed to  the  crew  engaged  on  a  dirt  unloader. 
As  the  unloader  was  passing  through  the 
yard  office  on  the  way  to  a  water  truck  about 
a  hundred  yards  beyond,  to  take  water  for  the 
engine,  he  attempted  to  alight  for  the  purpose 
of  getting  a  drink  of  water  at  the  yard  office. 
The  unloader  was  moving  at  the  rate  of 
about  four  or  five  miles  an  hour  at  the  time; 
and  as  he  stepped  down  his  foot  caught  in 
some  way,  causing  him  to  fall  against  a 
switch  stand  and  injure  himself.  It  was  held 
that  the  accident  occurred  while  the  claimant 
was  still  in  the  course  of  his  employment  and 
that  he  was  not  guilty  of  misconduct  or  neg- 
ligence. In  re  Guiseppe,  Op.  Sol.  Dept.  of 
Labor  467. 

Captain  of  Vessel  Being  Towed — Falling 
Overboard. — The  captain  of  a  schooner  which 
was  being  towed  and  was  not  using  its  sails, 
was  drowned  by  falling  from  the  ship  at  a 
time  when  his  service  was  not  required.  He 
slept  on  board  the  vessel  according  to  the 
terms  of  his  employment.  It  was  held  that 
he  was  the  victim  of  an  accident  in  the  course 
of  his  work.  Dallaire  v.  Qu^ec  Salvage  Co. 
49  Quebec  Super.  Ct.  501. 

Deck  Hand  on  Barge — "No  Duties  on  Trip. — 
A  deck  hand  whose  duties  consisted  in  helping 
to  load  and  unload  a  barge,  but  who  had  no 
duties  to  perform  during  the  voyage,  fell  from 
it  while  it  was  being  towed  and  was  drowned. 
It  was  held  that  the  accident  occurred  in  the 
course  of  and  arose  out  of  his  employment. 
W.  H.  Rideout  Co.  v.  Pillsbury,  173  Cal.  132, 
159  Pac.  435. 

Survey  Man  Returning  to  Boat  Wherein  He 
lAved. — A  workman  was  employed  as  a  sur- 
vey man  in  a  party  engaged  in  survey 
work  along  the  Mississippi  river.  In  the 
performance  of  the  work  it  was  necessary 
for  the  entire  parcy  to  occupy  boats  furnished 
by  the  government  for  living  quarters,  taking 
their  meals  and  sleeping  therein.  After  sup- 
per one  evening  the  workman  left  the  boat 
and  proceeded  to  a  nearby  town  for  the  pur- 
pose of  cashing  his  pay  check  and  making 
some  purchases.  In  returning  to  the  boat,  he 
passed  across  the  bow  of  an  intermediate 
barge,  and  in  attempting  to  pass  around  a 
person  on  the  gangplank  who  had  stopped,  he 
lost  his  balance,  fell  overboard,  and  was 
drowned.  It  was  held  that  the  accident  oc- 
curred in  the  course  of  his  employment.  In 
re  Hott,  Op.  Sol.  Dept.  of  Labor.  302. 

One  of  Severed  Bunk  House  Men  Getting 
Water  for  Others. — The  claimant,  a  laborer  in 
the  reclamation  service,  was  furnished  as  an 
incident  of  his  employment,  a  bunk  house  for 
lodging  purposes  which  was  located  at  the 
site  of  the  employment.  Each  of  the  several 
men  living  at  the  bunk  house  took  a  turn  at 
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supplying  the  wash  water  for  all.  At  about 
six  o'clock  one  morning  the  claimant  was  in 
the  act  of  taking  his  turn  at  supplying  the 
water,  and  while  so  doing  he  slipped  on  the 
ice  and  was  injured.  It  was  held  that  he  was 
injured  in  the  course  of  his  employment.  In 
re  Joos,  Op.  Sol.  Dept.  of  Labor  303. 

Walking  Backicard  from  Looking  Out  of 
Window. — During  the  noon  hour  the  claimant 
was  looking  out  of  the  window.  She  walked 
backward  from  the  window  and  tripped  over 
an  electric  wire  attachment  to  a  sewing  ma- 
chine and  fell  to  the  floor.  It  was  held  that 
the  accident  arose  in  the  course  of  her  em- 
ployment. In  re  Hawes,  Op.  Sol.  Dept.  of 
Labor  285, 

Leaving  Work  to  Anstcer  Supposed  Tele- 
phone Call. — ^A  workmifti's  daily  period  of 
service  was  from  six  o'clock  in  the  morning 
until  six  o'clock  in  the  evening  continuously, 
without  the  allowance  of  time  for  his  noon 
lunch,  for  seven  days  in  each  week.  His 
regular  task  was  operating  a  centrifugal  ma- 
chine, but  on  the  day  of  the  accident  he  was 
ordered  by  the  foreman  to  go  to  the  third 
floor  and  wipe  the  belt  on  the  beet  slicer. 
While  working  there,  the  employer's  chemist 
called  to  him  from  the  second  floor  and  in- 
formed him  that  he  was  wanted  on  the  tele- 
phone. It  appeared  later  that  the  call  was 
for  another  employee.  .In  response  to  the  call 
the  workman  started  to  walk  down  the  stair- 
way, and  after  taking  the  first  step  slipped 
on  some  pieces  of  beet  and  fell  to  the  floor 
below.  It  was  held  that  the  accident  which 
resulted  in  his  injuries  was  an  "accident  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment." Holland-St.  Louis  Sugar  Co.  v.  Shra- 
luka  (Ind.)  116  N.  E.  330. 

Employee  on  Way  to  Office. — ^The  claimant 
was  on  his  way  from  the  cut  where  he  was 
at  work  to  the  fleld  oflice  for  the  purpose  of 
securing  a  commissary  book,  which  was  part 
of  the  consideration  for  his  services,  and  his 
route  lay  between  two  railroad  tracks.  On 
reaching  a  point  where  it  became  necessary 
for  him  to  cross  one  of  the  tracks,  which  lay 
between  him  and  the  office,  cinders  were  blown 
into  his  eyes  from  a  train  which  was  standing 
on  the  other 'track,  momentarily  blinding  him. 
At  this  moment,  a  train  going  in  the  opposite 
direction  at  about  ten  miles  an  hour  came 
along.  The  engineer  blew  the  whistle,  which 
was  heard  by  the  claimant,  but  before  he 
could  recover  his  composure  he  was  struck  by 
the  engine  and  injured.  It  was  held  that  the 
accident  occurred  in  the  course  of  the  em- 
ployment. In  re  Papius,  Op.  Sol.  Dept.  of 
Labor  314. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  accident 
did  not  arise  out  of  the  employment,  and  that 
therefore  a  recovery  could  not  be  had: 

Eating  Diwner  in  Cellar — Explosion  of 
Boiler. — A  workman  was  employed  by  a  gen- 


eral contractor  who  had  a  contract  for  some 
construction  work  to  be  done  on  the  main  and 
second  floors  of  a  garage.  He  and  three  other 
men  at  the  noon  hour  went  down  to  the  boiler 
room  in  the  cellar  to  eat  their  dinner.  Just 
before  the  men  were  ready  to  go  upstairs  to 
continue  their  work  for  the  afternoon,  the 
boiler  exploded  and  the  workman  hereby 
received  burns  from  which  he  died  the  same 
day.  It  was  held  that  this  accident  was  not 
one  "arising  out  of  and  in  the  course  of  his 
employment."  Manor  v.  Pennington,  167  N. 
Y.  S.  424. 

Bailway  Laborer — Passing  between  Cars. — 
A  railway  laborer  after  reporting  for  work, 
with  the  foreman  and  other  workmen,  had 
to  wait  in  a  station  for  a  time.  The 
men  had  food  with  them,  but  in  order 
to  get  hot  water  to  prepare  their  breakfast 
they  crossed  from  the  station  over  the 
tracks  to  a  mess  room  maintained  by  the  rail- 
way company.  At  the  mess  room  the  man  in 
charge  was  in  the  habit  of  supplying  hot  wa- 
ter to  any  servant  of  the  company  who  ap- 
plied for  it.  On  one  of  the  lines,  the  men 
found  a  goods  train  which  they  supposed  to 
be  "dead,"  as,  owing  to  the  convexity  of  the 
line,  the  engine  was  not  visible  to  them. 
They  proceeded  to  pass  under  the  couplings  of 
the  cars,  and  one  of  them  was  in  the  act  of 
so  doing  when  the  train  moved  on,  and  he  was 
caught  between  the  tracks  and  was  killed  on 
the  spot.  The  men  could  have  gone  around  to 
the  mess  room  from  the  platform  on  which 
they  were,  by  a  bridge  over  the  line  or  by  mak- 
ing  use  of  a  subway  under  the  line,  but  these 
routes  were  slightly  longer.  It  was  held  first, 
that  the  workman,  while  going  to  make  prepa- 
rations for  his  breakfast,  was  engaged  in  bis 
ow^  business  and  not  his  master's,  and  second- 
ly, that  by  going  between  the  cars  a*  he  did,  he 
ran  an  additional  and  quite  unnecessary  risk, 
and  that  for  this  reason  the  accident  did  not 
arise  out  of  the  employment.  Lancashire,  etc 
R.  Co.  V.  Highley  [1917]  A.  C,  (Eng.)  352,116 
L.  T.  N.  S.  767,  [1917]  W.  N.  119,  33  Times 
L.  Rep.  286,  61  Sol.  J.  397,  ajjlrmtw^  [1916] 
W.  C.  &  Ins.  Rep.  244,  115  L.  T.  X.  S.  494, 
85  L.  J.  K.  B.  1513,  9  B.  W.  C.  C.  496. 

Deviating  from  Usual  Route  in  Retumimg 
to  Quarters. — A  foreman  in  the  reclamation 
service  performing  excavating  work,  had  his 
living  quarters  furnished  by  the  government 
fn  the  immediate  vicinity  of  the  work.  While 
off  duty  he  had  left  his  quarters  to  go  to  a 
store  near  by  to  make  some  necessary  pur- 
chases. On  his  return  to  his  quarters,  bis 
attention  was  attracted  to  an  electric  wood 
saw  which  was  in  operation  just  off  the  main 
road  of  travel,  and  he,  with  several  otber 
men,  stopped  to  watch  the  operations.  Wbile 
so  doing,  a  stick  of  wood  was  thrown  by  the 
saw,  striking  him  in  the  face  and  inflicting 
injuries  resulting  in  his  death.  It  was  beld 
that  his  death  did  not  arise  in  the  course  of 
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the  employment.    In  re  Gilson,  Op.  Sol.  Dept. 
of  Labor  326. 

Returning  to  Work. — Bitten  by  Mad  Dog, 
— llie  claimant  was  bitten  on  the  right  leg 
below  the  knee  by  a  mad  dog  while  returning 
to  work  Irom  dinner.  It  was  held  that  he  was 
not  injured  in  the  course  of  his  employment. 
In  re  Green,  Op.  Sol.  Dept.  of  Labor  288. 

Conductor — Reporting  for  Duty  after  Tem^ 
porary  Relief, — ^A  conductor  employed  by  a 
street  surface  railroad,  a  corporation  engaged 
in  a  hazardous  employment,  was  relieved  and 
b;id  no  further  duties  to  perform  for  about 
two  uours.  In  returning  to  his  duties  and  his 
employer's  station,  and  while  crossing  the 
public  highway  twelve  minutes  before  it  was 
time  for  him  to  report  for  duty,  he  was  struck 
by  another  car  of  the  employer  and  killed. 
It  was  held  that  he  was  performing  no  service 
in  the  operation  of  his  employer's  railroad, 
and  hence  that  the  injury  did  not  arise  out  of 
and  in  the  course  of  the  employm^it.  McCabe 
V.  Brooklyn  Heights  R.  Co.  177  App.  Div.  107, 
162  N.  Y.  S.  741. 

On  Way  to  Work  at  Noon — Retwrnimg  Base- 
hall. — ^As  the  claimant  was  on  his  way  to 
work  at  the  noon  hour,  on  his  employer's 
premises,  following  the  path,  and  as  he  crossed 
a  street,  a  baseball  rolled  in  front  of  him 
from  an  adjoining  baseball  field.  As  he  picked 
it  up  to  return  it  to  the  game,  he  was  struck 
by  an  automobile.  It  was  held  that  the  claim- 
ant was  not  injured  in  the  course  of  his  em- 
ployment. In  re  Schlechter,  Op.  Sol.  Dept.  of 
Labor  331. 

Running  to  Ring  Time  Clock  at  Noon. — ^The 
claimant  had  been  playing  ball  during  the 
noon  hour,  and  while  running  to  check  up  at 
the  time  clock,  fell  and  struck  his  knee  on  the 
ground.  It  was  held  that  the  injury  had  not 
been  received  in  the  course  of  his  employment. 
In  re  Kramer,  Op.  Sol.  Dept.  of  Labor  322. 

Returning  to  Boat, — ^A  dredge  hand  on  river 
and  harbor  work  was  furnished  with  living 
quarters,  but  not  with  meals^  on  the  boat.  He 
loft  the  boat  one  evening  to  go  to  a  neighbor- 
ing town  as  a  matter  of  personal  recreation 
after  the  completion  of  the  day's  work,  and 
in  returning  to  the  boat  fell  into  the  water 
and  was  drowned.  It  was  held  that  he  did 
not  meet  his  death  in  the  course  of  his  em- 
ployment. In  re  Jackson,  Op.  Sol.  Dept.  of 
Labor  320. 

Watchman  on  Engine — Talking  Charge  of 
Steam  Shovel. — A  night  watchman  having 
charge  of  a  locomotive  used  by  contractors, 
and  whose  duty  it  was  to  stay  on  the  engine 
nights,  was  killed  while  on  a  steam  shovel 
which  he  had  taken  temporary  charge  of  at 
the  request  of  the  watchman  employed  to  stay 
on  it.  It  was  held  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  his  employ- 
n^cnt.  The  court  said  that  the  case  presented 
vas  precisely  as  though  he  had,  at  the  close 
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of  his  night's  labor,  repaired  to  his  home,  and, 
while  awaiting  a  return  of  the  time  to  assume 
his  duties,  he  had  been  murdered.  Sherer  v. 
Industrial  Ace.  Commission  (Gal.)  166  Pae. 
318 

12.  End  of  Employment, 

1.  In  General. 

An  accident  to  a  workman  may  arise  out  of 
and  in  the  course  of  his  employment,  within 
the  meaning  of  the  act,  though  he  is  not 
actually  working  at  the  time  of  the  accident, 
as  when  his  work  for  the  day  is  finished,  and 
he  is  on  his  way  home  at  the  time  of  the 
accident.  Stacy's  Case,  225  Mass.  174,  114 
N.  E.  206. 

An  employee,  in  quitting  work  for  the  day, 
is  entitled  to  a  reasonable  opportunity  to 
leave  the  employer's  plant  and  place  himself 
on  a  public  highway,  and  if  he  is  injured  be- 
fore reaching  the  public  highway,  provided 
he  uses  reasonable  speed  in  leaving  the  plant, 
he  is  within  the  purview  of  the  compensation 
law.  In  re  Pope,  177  App.  Div.  69,  163  N.  Y. 
S.  656;  Bylow  v.  St.  Regis  Paper  Co.  166 
N.  Y.  S.  874;  De  Constantin  v.  Public  Service 
Commission,  76  W.  Va.  32,  83  S.  £.  88,  L.R.A. 
1916A  329 

2.  Employment  Not  Terminated. 

•  In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  employment 
had  not  ceased,  and  that  the  applicant  was 
therefore  entitled  to  recover: 

Workman  Going  for  Pay, — An  employee 
was  engaged  by  an  agent  in  Chicago  and  was 
sent  to  work  in  a  logging  camp  near  Phelps, 
Wis.  When  he  arrived  at  Phelps,  the  book- 
keeper sent  him  to  the  camp  by  its  logging 
train  and  told  him  to  come  to  Phelps  to  get 
his  pay.  Later  the  employee  told  the  foreman 
of  the  camp  that  he  was  going  to  take  a 
vacation,  and  the  foreman  told  him  to  go  to 
Phelps  for  his  money  and  gave  him  a  slip 
for  that  purpoM.  Wliile  riding  on  the  logging 
train  on  his  way  to  Phelps  he  was  injured. 
Employees  usually  went  from  the  camp  at 
which  they  were  working,  transportation  free, 
to  Phelps  on  the  logging  train  and  railway 
owned  by  the  employer,  and  operated  by  it 
in  the  prosecution  of  its  business.  It  was 
held  that  at  the  time  of  his  injury,  the  em- 
ployee was  in  the  employment  of  his  em- 
ployer and  was  performing  service  incidental 
to  and  growing  out  of  the  employment,  and 
that  the  employment  had  not  terminated  on 
the  receipt  of  the  time  slip.  Hackley-Phelps- 
Bonnell  Co.  v.  Industrial  Commission,  165 
Wis.  586,  162  N.  W.  921. 

Going  Home — Injured  on  Employer's  Prem- 
ises.— ^The  applicant  was  employed  as  a  rol- 
leyway  man  at  a  colliery.    His  shift  finished 
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work  at  6.30  A.ii.,  at  which  time  it  was 
quite  dark  and  the  ground  was  covered  with 
ice,  owing  to  frost.  In  going  home,  he  slipped 
and  fell  on  the  first  of  two  railway  sidings 
which  he  had  to  cross  in  order  to  reach  the 
street  on  whicli  his  house  was,  and  was  in- 
jured. The  place  where  he  fell  was  part  of 
the  colliery  premises.  It  was  held  that  the 
accident  arose  out  of  and  in  the  course  of  the 
employment.  Wales  v.  Lambton,  etc.  Collier- 
ies [1917]  W.  X.  (Eng.)  250,  33  Times  L. 
Rep.  504,  61  Sol.  J.  611. 

iliner — Injured  tchile  Still  in  Mine. — At  the 
end  of  the  day's  work,  the  plaintiff  changed 
his  mining  clothes  for  street  clothes  in  one 
of  the  rooms  in  the  coal  mine  and  then  started 
to  walk  along  the  entry  in  the  niine  leading 
towards  the  shaft  for  the  purpose  of  ascending 
to  the  top  of  the  mine.  He  wore  his  miner's 
lamp  in  order  to  find  his  way  to  the  bottom 
of  the  shaft.  While  he  was  walking  along  one 
of  the  straits  of  the  mine  leading  to  the 
shaft,  he  struck  his  face  against  a  piece  of 
slate  which  was  hanging  from  the  roof  of  the 
mine,  and  was  injured.  It  was  held  that  his 
injury  arose  out  of  and  in  the  course  of  his 
employment.  Sedlock  v.  Carr  Coal  Min.  etc. 
Co.  98  Kan.  680,  159  Pac.  9,  L.R.A.1917B 
372. 

Fall  on  Employer's  Premises  after  Day's 
Work. — ^A  workman,  while  on  his  way  home 
after  completing  his  day's  work,  and  while 
still  on  the  employer's  premises,  slipped  on 
the  sidewalk  and  fractured  his  hip.  It  was 
held  that  the  injury  was  received  in  the 
course  of  his  employment.  In  re  Bernard,  Op. 
Sol.  Dept.  of  Labor  323,  folloicina  In  re 
Fahey,  Op.  Sol.  Dept.  of  Labor  283. 

Leaving  Work  hy  Outside  Stairicay — Fall 
over  Railing. — While  an  employee  was  going 
down  a  stairway  on  the  outside  of  the  build- 
ing on  his  way  home,  he  momentarily  took 
his  hand  off  the  railing.  Other  employees 
were  rushing  down  the  stairs.  When  he 
reached  for  the  railing  again  near  the  bottom, 
he  lost  his  balance  and  fell  over  the  railing 
to  the  ground.  It  was  held  that  he  "received 
a  personal  injury  which  arose  out  of  and  in 
the  course  of  his  emplovment."  O'Brien's 
Case.  228  Mass.  380,  117  N.  E.  619. 

8uh%cay  Workm/m — Struck  hy  Train. — A 
foreman  employed  by  a  contracting  company 
on  work  being  done  in  a  subway  was  struck 
by  a  train  and  killed  a  few  minutes  after  the 
close  of  his  day's  work.  The  question  was 
whether  the  accident  arose  out  of  and  in  the 
course  of  his  employment.  An  award  of  the 
state  industrial  commission  was  affirmed.  Di 
Paolo  V.  Thomas  Crimmins  Contracting  Co. 
219  N.  Y.  580,  114  N.  E.  1065.  ajfirming  173 
App.  Div.  988,  158  N.  Y.  S.  1113. 

Leaving  W^ork  for  Vnknoicn  Reason. — A 
laborer  on  river  work  for  some  unknown  rea- 
son left  the  barge  on  which  he  was  working, 
got  into  a  skiff  used  around  the  work  for  vari- 


ous purposes,  and  started  across  the  river  to 
the  opposite  shore.  The  skiff  was  caught  by 
the  wind  and  current  and  carried  over  a 
nearby  dam,  and  the  employee  was  drowned. 
It  was  held  that  it  might  be  assumed  that 
he  was  engaged  in  some  duty,  either  directly 
or  indirectly  connected  with  his  employment, 
in  the  absence  of  any  tiling  in  the  record  to 
support  an  opposite  hypothesis,  and  hence 
that  the  aceident  occurred  in  the  course  of  his 
employment.  In  re  Webb,  Op.  Sol.  Dept.  of 
Labor  336. 

**Ring%ng  Out**  at  Close  of  Day's  Work.— 
In  the  carpenter  shop  where  the  claimant  was 
employed,  a  time  clock  was  used  for  recording 
the  time  of  the  employees.  While  the  claim- 
ant was  in  the  act  of  "ringing  out"  just  at 
the  close  of  the  day's  work,  he  was  pushed 
by  some  person  behind  him,  and  in  trying  to 
keep  from  falling,  he  slipped  and  tore  the 
ligaments  of  his  left  leg.  It  was  held  that 
the  accident  arose  out  of  and  in  the  course  of 
his  employment.  In  re  Rugan,  Op.  Sol.  Dept. 
of  Labor  285. 

Detained  Beyond  Quitting  Hour — Injured 
hy  Blast. — The  claimant  had  ceased  his  work 
for  the  day,  had  left  the  premises  proper  of 
the  employer  and  was  on  the  public  highway 
on  his  way  home  when  he  was  struck  by  a 
rock  thrown  by  a  blast  which  had  just  been 
set  o£f.  This  highway  was  the  only  available 
route  from  the  place  where  he  was  at  work 
to  his  home  and  was  used  only  for  business 
connected  with  the  work.  On  account  of  the 
known  danger  to  the  employees  from  the 
blasting,  the  same  was  not  done  until  after 
the  usual  hour  of  quitting  work,  but  the 
claimant  had  been  detained  by  his  work  be- 
yond  the  quitting  hour.  It  was  held  that  the 
accident  arose  in  the  course  of  his  employ- 
ment. In  re  Leonard,  Op.  Sol.  Dept.  of  Labor 
312. 

Living  on  Boat — Unexplained  Death.— A 
workman  was  employed  on  river  and  harbor 
improvement  work,  and  by  reason  of  the  exi- 
gencies of  the  employment,  it  was  necessary 
that  he  have  his  living  quarters  in  one  of  the 
boats  attached  to  tiie  project.  About  5:30 
o'clock  one  morning,  he  came  out  of  his  quar- 
ters in  the  boat  and  in  some  unknown  way 
fell  overboard,  and  was  drowned.  It  was  hi"ld 
that  he  met  his  death  in  the  course  of  his 
employment.  In  re  Jenkins,  Op.  Sol.  Dept.  of 
Labor  334. 

Carpenter  Leaving  Quay — Place  of  Accident 
Property  of  Another. — A  carpenter  was  em- 
ployed by  certain  engineers  and  ship  repairers 
to  do  work  on  a  barge  which  they  had  eon- 
tracted  to  repair.  The  dock  at  which  the 
barge  lay  was  private  property  under  the  con- 
trol of  the  Port  of  London  authorities,  but 
the  employers  and  their  workmen  had  permis- 
sion to  pass  through  the  docks  on  the  way 
to  and  from  the  barge  on  which  they  were  at 
work.    The  deceased  left  the  barge  one  night. 
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missed  his  way  in  the  darkness  while  passing 
along  the  quay,  fell  into  the  lock  and  was 
drowned.  It  was  held  that  his  employment 
continued  until  he  had  passed  out  of  the  dock 
gates  and  reached  the  public  road  and  that 
therefore  the  accident  arose  out  of  and  in  the 
course  of  his  employment.  Stewart  t.  Long- 
hurst  [1917]  A.  C.  (Eng.)  249, 116  L.  T.  N.  S. 
763,  86  L.  J.  K.  B.  729,  33  Times  L.  Rep.  285, 
[1917]  W.  N.  120,  61  Sol.  J.  414,  aprming 
[1916]  2  K.  B.  803, 115  L.  T.  N.  S.  399,  [1916] 
W.  C.  &  Ins.  Rep.  292,  85  L.  J.  K.  B.  1328, 
32  Times  L.  Rep.  722,  61  Sol.  J.  9,  9  B.  W. 
O.  C.  605. 

Jamtor — Putting  Out  Fire  after  Employ- 
ment Had  Ended. — A  janitor  was  employed 
to  operate  the  elevator,  fire  the  boilers  and 
keep  the  hall  and  stairways  in  a  building 
swept  clean.  One  evening  an  hour  after  his 
hours  of  employment  for  the  day  had  ended, 
a  fire  occurred  in  the  basement  of  the  build- 
ing. He  had  not  left  the  premises  and  in 
attempting  to  extinguish  the  fire  was  over- 
come by  the  fumes  and  smoke.  Early  the  next 
morning  he  died  from  the  effects  of  having 
inhaled  poisonous  gases  in  the  boiler  room. 
It  appeared  that  he  was  in  the  habit  of  re- 
moving bags  of  film  scraps  set  outside  the  door 
of  a  film  company's  rooms,  for  which  service 
he  was  paid  50  cents  per  week  by  the  film 
company.  It  did  not  appear  from  the  recital 
of  facts  that  his  presence  an  hour  after  his 
day  had  ended  under  the  terms  of  his  employ- 
ment was  caused  by  his  employment  by  the 
film  company  to  remove  its  scraps.  Hence  it 
was  held  that  the  mere  fact  that  at  the  time 
of  the  accident  his  day's  service  according  to 
the  terms  of  his  employment  had  ended,  was 
not  sufficient  to  authorize  the  reversal  of  a 
finding  that  the  accident  arose  out  of  and  was 
received  in  the  course  of  his  employment. 
Munn  V.  Industrial  Board,  274  111.  70,  113  N. 
E.  110. 

Returning  on  Last  Trip  of  Day, — A  work- 
man was  employed  to  load  from  the  platform 
of  a  warehouse  onto  an  automobile  truck, 
goods  that  were  stored  in  the  warehouse,  and 
to  go  with  the  truck  and  unload  the  furniture, 
etc.,  at  the  homes  of  customers.  His  work  for 
the  day  had  terminated  and  while  returning 
from  having  made  his  last  delivery  of  goods, 
tlie  truck,  which  had  become  stalled  on  the 
street  car  tracks,  was^struck  by  a  car,  and  the 
applicant  badly  injured  as  a  result.  It  was 
keld  that  the  injury  occurred  within  the  line 
of  his  emplovment.  Friebel  v.  Chicago  City 
R.  Co.  280  111.  76,  117  N.  E.  467. 

Raftsm4m  Returning  to  Camp. — ^A  rafts- 
man returning  to  camp  after  his  day's  work, 
on  a  dark  and  rainy  night,  came  to  a  river 
thirty-five  feet  wide,  where  the  bridge  had 
been  carried  away  during  the  day  by  the 
water.  At  the  same  time,  searchers  sent  out 
from  the  camp  to  find  him,  having  seen  him, 
threw  across  the  river  a  tree  to  form  a  bridge. 
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The  raftsman  tried  to  cross  thereon,  but  the 
tree  broke  and  he  wafi  carried  away  by  the 
current  and  drowned.  It  was  held  that  there 
was  no  inexcusable  fault  on  the  part  of  the 
raftsman,  and  that,  though  the  accident  hap- 
pened after  the  day's  work,  yet  it  was  at  his 
place  of  work,  during  the  course  of  and  by 
reason  of  his  employment,  since  he  was  re- 
turning to  the  camp  from  necessity,  there  to 
take  his  meals  and  rest  under  the  super* 
vision  of  his  employer.  Baie  St.  Paul  Lumber 
Co.  V.  Tremblay,  25  Quebec  K.  B.  1,  affirm- 
ing 46  Quebec  Super.  Ct.  203. 

Laborer  on  Bridge — Train  Rwnning  WiW.— 
In  going  from  his  work  to  the  place  where 
he  took  his  dinner,  the  claimant  crossed  a 
bridge  to  board  a  train  which  generally 
stopped  at  the  other  side  and  did  not  usual- 
ly crQss  the  bridge  at  all  to  take  its  passen- 
gers. This  time  apparently  the  train  was 
running  wild  since  it  was  coming  towards 
him  at  a  speed  of  about  forty  miles  an  hour, 
and  the  claimant,  not  having  time  to  get  off 
the  bridge  before  the  train  would  pass,  lay 
down  on  the  bridge  between  the  rails,  the 
train,  in  passing,  crushing  the  big  toe  of  his 
left  foot.  It  was  held  that  the  injury  arose 
out  of  and  in  the  course  of  his  employment, 
and  was  not  due  to  negligence  on  his  part.  In 
re  Crooks,  Op.  Sol.  Dept.  of  Labor  449. 

Going  Home — Riding  <m  Engine. — While 
the  claimant,  who  was  employed  in  the  canal 
zone,  was  going  home  from  work  riding  on 
an  engine,  the  engine  struck  a  depression  in 
the  track  and  left  the  rails,  the  claimant  be- 
ing injured  in  the  accident.  There  was  no 
rule  forbidding  riding  on  the  engine  by  an 
employee  going  home  from  work.  It  was  held 
that  the  injury  arose  out  of  and  in  the 
course  of  the  employment  and  was  not  due 
to  negligence  or  misconduct  of  the  claimant. 
In  re  Gerow,  Op.  Sol.  Dept.  of  Labor  282. 

Going  Home — Passing  from  One  Oar  io  Anr 
other. — A  workman  was  on  a  labor  train  go- 
ing to  his  work  when  he  attempted  to  pass 
from  one  car  to  another.  The  train  was  in 
motion  and  a  jar  or  lurch  caused  him  to 
fall  between  the  cars.  The  trucks  passed  over 
his  body,  killing  him  instantly.  It  was  held 
that  the  accident  occurred  in  the  course  of 
the  employment.  In  re  Lopez,  Op.  Sol.  Dept. 
of  Labor  282. 

Going  Home  Across  Ice  Pond. — ^A  workman 
employed  in  cutting  ice  from  a  pond  on  his 
employer's  premises,  went  home  from  work 
acroHS  the  pond,  which  was  shown  to  be  the 
"reasonable  and  customary  way,"  instead  of 
going  by  a  circuitous  path  around  the  pond. 
He  broke  through  the  ice  and  was  drowned. 
It  was  hold  that  the  injury  arose  out  of  and 
in  the  course  of  his  employment.  Stacy's 
Case,  225  Mass.  174,  114  N.  E.  206. 

Going  Home  in  Automobile  Hired  by  Em- 
ployer.— Certain  building  contractors  agreed 
with  a  carpenter  and  five  other  employees,  to 
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pay  them,  in  addition  to  their  regular  wages, 
their  transportation  charges  to  their  place 
of  employment,  fixed  at  90  cents  each  day. 
They  arranged  with  one  of  the  workmen  to 
carry  the  employees  to  and  from  the  place 
of  employment  in  his  own  automobile,  oper* 
ated  and  maintained  by  him,  and  the  90 
cents  for  each  man  was  paid  by  the  contract* 
ors  to  him.  While  returning  from  their 
work  to  their  homes  one  afternoon,  the  auto* 
mobile  collided  with  a  train,  and  the  owner 
and  the  other  five  men  in  it  were  killed.  It 
was  held  that  the  injury  arose  out  of  the 
employment.  Swanson  v.  Latham,  92  Conn. 
87,  101  Atl.  492;  Osterhout  v.  Latham,  92 
Conn.  91,  101  Atl.  494. 

Going  Home — Railroad  Track  Only  Route. 
— The  claimant,  who  was  employed  as  a 
night  watchman  by  the  Isthmian  canal  com- 
mission,  was  struck  by  an  ice  train  on  the 
main  line  of  the  railroad  while  going  home 
from  work.  The  evidence  showed  that  the 
claimant  was  walking  on  the  railroad  track 
as  being  the  only  available  route  for  him  to 
travel  in  order  to  reach  the  public  highway  at 
thd  place  where  he  could  get  on  it  by  crossing 
the  ditch  between  the  railroad  and  the  high- 
way. It  was  held  that  he  had  received  the 
injury  in  the  course  of  his  employment,  and 
had  not  been  guilty  of  negligence  or  miscon- 
duct within  the  meaning  of  the  act.  In  re 
Forde,  Op   Sol.   Dept.  of  Labor   309. 

Going  Home — Forced  Off  Engine  by  Con- 
ductor,— ^The  claimant  was  engaged  in  his 
usual  employment  on  the  day  of  the 
injury  about  a  half  mile  distant  from 
the  shop  and  about  a  mile  distant  from  the 
place  where  he  lived.  On  the  blowing  of  the 
whistle  at  5  P.ii.  as  the  signal  for  stopping 
work,  he  and  two  other  men  boarded  the  step 
on  the  front  end  of  a  light  engine,  which 
was  going  to  the  shop.  Such  riding  on 
'4ight  engines"  was  a  matter  of  frequent  oc- 
currence, some  conductors  permitting  it  and 
some  not.  In  the  present  case,  the  conductor 
threw  coal  at  the  men  on  the  front  of  the 
engine;  the  claimant's  hat  fell  off;  the  con- 
ductor went  forward  over  the  engine,  and 
while  it  was  in  rapid  motion  kicked  or  forced 
the  claimant  off.  It  was  held  that  the  acci- 
dent arose  in  the  course  of  the  employment, 
and  was  not  due  to  thi'  claimant's  negligence, 
though  he  was  undoubtedly  guilty  of  mis- 
conduct in  boarding  the  engine  contrary  to 
orders.  In  re  Clarke,  Op.  Sol.  Dept.  of  La- 
l)or  468. 
«.  .  .    • 

3.  Employment  Tebmixated. 

In  each  of  the  following  cases,  on  the  facts 
as  set  forth,  it  was  held  that  the  employ- 
ment had  ceased,  and  that  the  applicant  was 
therefore  not  entitled  to  recover : 

Mate  Taken  Out  of  Employment  by  Cap- 
tain's Order. — ^A  mate  of  a  ship  was  ordered 


by  his  captain  to  go  to  his  room  for  being 
drunk,  but  instead  of  going  to  his  room, 
he  went  in  another  direction  to  speak  to 
some  one  on  a  personal  matter,  and  fell  down 
a  hatchway,  dying  from  the  effects  of  the 
fall.  It  was  held  that  the  deceased  had  been 
taken  out  of  his  employment  by  the  order  of 
the  captain  and  that  the  accident  did  not 
arise  ''out  of"  the  employment.  Horsfall 
v.  Steamship  Jura  [1913]  VV.  C.  &  Ins.  Rep. 
(Eng.)  183,  6  B.  W.  C.  C.  213. 

Going  Home  by  Boat  of  Another, — ^A  work- 
man, at  the  end  of  his  day*s  work,  got  into  a 
boat  belonging  to  another  than  his  employer, 
to  cross  the  canal,  and  was  drowned.  It  was 
held  that  the  accident  did  not  arise  out  of 
the  employment.  Menard  v.  Quinlan,  47 
Quebec  Super.  Gt.  115. 

Engineman  Goin-g  to  Collect  Pay. — ^A  yard 
engineman,  having  completed  his  work, 
turned  in  his  engine  and  also  bis  slip  show- 
ing that  his  run  had  been  completed.  There 
were  a  number  of  streets  by  which  he  could 
have  left  the  yard  for  the  purpose  of  going 
home,  but  instead,  he  walked  along  the  tracks 
for  a  distance  and  crossed  over  another  street 
and  onto  the  tracks  on  the  other  side  and 
was  there  struck  and  killed  by  a  passing 
freight  train.  His  purpose  in  going  on  this 
second  track  was  supposed  to  be  in  order  to 
catch  a  passing  freight  train  to  ride  to  a 
certain  place  to  collect  his  pay.  It  was  held 
that  the  injuries  which  resulted  in  his  death 
did  not  arise  out  of  and  in  the  course  of 
his  employment.  Ames  v.  New  York  Cent 
R.  Co.  178  App.  Div.  324,  165  N.  Y.  S.  84. 

Walking  Along  Track  to  Bunk  Car.— The 
claimant  was  one  of  a  force  of  laborers  en- 
gaged   under    a   foreman    in    repairing  and 
raising  the  railroad  track.    He  was  employed 
by  the  day,  and  when  work  stopped  at  quit- 
ting  time   in   the  evening,  about  5:30,  his 
wages  stopped,  he  was  through  for  the  day, 
his  employer  had  no  demand  nor  duty  on  him, 
he  owed  it  no  duty,  and  was  then  master  of 
his  o^-n  time  and  movements  until  the  fol- 
lowing morning  when  he  returned  to  work. 
He  did  not  receive  pay  for  time  used  in  going 
to  or  returning  from  his  place  of  employment, 
nor  for  transportation.     He  lived  in  a  bunk 
car,  which  it  was  customary  for  his  employ- 
er to  furnish  on  a  siding  near  the  work  for 
the  laborers  to  use  if  thev  desired,  free  of 
charge.     It  was  not  compulsory  for  them  to 
do  so  and  some  did  not.     On  quitting  one 
evening,    the    claimant    ''hung    around*'  for 
about  half  an  hour  and  then  started  toward 
the   town,   returning   with   a   companion  to 
his  car  for  the  night.     They  went  along  the 
railroad  track  instead  of  using  the  slightly 
longer  highway  nearly  paralleling  the  track, 
and  he  was  struck  by  a  train  going  in  the 
opposite  direction  and  was  injured.    It  wRd 
held  that  the  accident  did  not  arise  out  of  and 
in  the  course  of  his  employment.    Guasteio 
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y.  Michigan  Gent.  R.  Go.  (Mich.)  160  N.  W. 
484,  L.R.A.1917D  69. 

Running  to  Car  to  Proceed  la  Place  for 
Watch  Teat. — ^Alter  a  motorman  had  finished 
his  work  for  the  day,  and  as  he  was  hurrying 
to  catch  a  car  which  was  just  coming  to 
a  stop  before  the  car  barn,  he  was  struck 
hy  an  automobile,  receiving  injuries  from 
which  he  died  later.  It  was  understood  when 
employees  were  hired  that  they  should  have 
free  transportation  on  the  cars  of  the  com- 
pany. It  was  a  rule  of  the  company  (em- 
ployer) that  the  men  should  have  their 
watches  tested  once  in  every  two  weeks,  un- 
der penalty  of  loss  of  one  day,  and  it  was 
for  the  purpose  of  taking  a  car  to  proceed 
to  a  place  to  have  his  watch  tested  that  the 
motorman  was  hurrying.  The  employees 
were  not  paid  for  the  time  they  consumed  in 
the  period  of  testing  their  watches,  or  of 
going  to  or  from  the  place  where  the  test 
was  made.  The  person  who  made  the  test 
was  designated  and  paid  by  the  employer. 
It  was  held  that  the  death  did  not  result  from 
"an  accidental  personal  injury  sustained  by 
the  employee  arising  out  of  and  in  the  course 
of  his  employment."  De  Voe  v.  New  York 
State  Rys.  218  N.  Y.  318,  113  N.  E.  256, 
L.R.A.1917A  250,  affirming  order  169  App. 
Div.  472,  155  N.  Y.  S.  12. 

Railicay  Section  Hand  Fighting  Fire  on 
Ranch — Leaving  to  Go  Home, — The  manager 
of  a  ranch  applied  for  help  to  fight  a  fire  on 
the  ranch  to  the  foreman  of  a  railroad 
section  gang,  and  the  latter  sent  a  number 
of  the  section  hands,  among  them  the  ap- 
plicant. He  worked  under  the  manager's 
direction  from  6  p.m.  until  midnight,  when 
the  fire  had  been  brought  under  control  and 
the  work  ended.  The  men  collected  in  a 
group  preparing  to  walk  to  their  homes  and 
stopped  for  a  brief  period  to  partake  of 
drinks  furnished  by  the  manager,  he  being  at 
the  time  still  on  the  ranch  premises.  Dur- 
ing this  stop  the  applicant  walked  backward 
a  short  distance  and  in  so  doing  fell,  break- 
ing his  leg.  His  fall  was  due  to  his  stepping 
in  a  squirrel  hole.  It  was  held  that  the  ac- 
cident occurred  after  the  applicant's  work 
had  ended,  when  he  had  left  the  precise 
place  of  his  labors  and  was  ready  to  go  home, 
and  though  he  was  still  on  the  premises  did 
not  arise  out  of  and  in  the  course  of  his  em- 
ployment. London,  etc.  Guarantee,  etc.  Ace. 
Go.  T.  Industrial  Ace.  Gommission,  173  Gal. 
642,  161  Pac.  2. 

Miner  Ooing  Home, — ^A  workman  employed 
at  a  coal  mine  had  finished  his  day's  work, 
And  was  proceeding  home  along  a  private 
Ime  of  railway  occupied  by  the  colliery, 
when  he  was  run  over  and  killed  at  a  point 
230  yards  distant  from  the  place  where  he 
Worked.  It  was  held  that  the  accident  did 
iu>t  arise  out  of  and  in  the  course  of  his 
employment.    Catfln  v.  Summer  lee,  etc.  Iron, 
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etc.  Go.  So.  Gt.  Sess.  4  F.  989,  39  Scott.  L. 
Rep.  762. 

Going  Home  for  Dinner. — A  "trouble  man" 
employed  by  an  electric  company  was  told  to 
report  after  supper  to  take  the  place  of  the 
man  whose  turn  it  was  to  take  care  of  the 
"troubles"  but  who  was  ill.  At  the  reg- 
ular quitting  time,  the  workman  took  the 
automobile  furnished  him  by  the  company 
for  use  in  his  work,  to  drive  to  his  home  for 
supper.  On  the  way,  the  automobile  was 
struck  by  a  street  car  and  he  was  injured. 
It  was  held  that  he  was  not  in  the  course 
of  his  employment  at  the  time  of  the  acci- 
dent. The  court  said:  "We  think  it  clear- 
ly appears  that  he  had  completed  his  regu- 
lar work,  and  had  not  entered  upon  the  ex- 
tra work  which  he  was  to  perform  that  night. 
The  burden  was  upon  defendant  to  prove  that 
plaintiff  was  performing  work  for  his  master 
at  the  time  the  accident  happened.  There 
was  no  evidence  that  he  was  to  receive  pay 
for  the  time  occupied  in  going  to  and  re- 
turning from  his  supper.  The  statute  leaves 
little  room  for  doubt  or  argument  on  the 
question  before  us,  for  it  provides  that  th% 
phrase  'personal  injuries  arising  out  of 
and  in  the  course  of  the  employment'  shall 
be  held  'not  to  cover  workmen  except  while 
engaged  in,  on  or  about  the  premises  where 
their  services  are  being  performed  or  where 
their  services  require  their  presence  as  a 
part  of  such  service  at  the  time  of  the  injury, 
and  during  the  hours  of  service  as  such  work- 
men' (Gen.  St.  Minn.  1913  sec.  8230,  subd. 
'i')"  Otto  V.  Duluth  St.  R.  Co.  (Minn.) 
164  N.  W.  1020. 

Workman  '  Leaving  Colliery. — ^A  boiler- 
maker's  assistant  employed  in  a  colliery, 
left  at  the  end  of  his  day's  work  and  pro- 
ceeded to  the  station,  seven  himdred  yards 
away  in  a  direct  line,  to  catch  a  train  there.. 
There  were  three  ways  of  getting  from  the 
colliery  to  the  station — first,  along  the  rail- 
way line,  which  passed  by  the  colliery;  sec- 
ondly, by  a  road  running  nearly  parallel 
with  the  line,  a  slightly  longer  route;  and 
thirdly,  by  the  road  from  the  colliery  for 
about  half  the  distance,  and  thence,  getting 
on  the  railway  line  by  some  steps,  along  it 
to  the  station.  The  workman  went  by  the 
third  route-,  and  was  caught  by  a  train  on 
the  line  and  was  killed.  The  colliery  em- 
ployees generally  used  the  railway  line, 
special  facilities  having  been  given  them  by 
the  railway  company  and  they  were  given 
permission  to  use  the  line  which  was  denied 
to  the  general  public,  but  this  permission  was 
not  given  at  the  instance  of  the  employers. 
It  was  held  that  the  accident  did  not  arise 
out  of  or  in  the  course  of  the  employment. 
Whittall  V.  Staveley  Iron,  etc.  Co.  [1917] 
W.  G.  &  Ins.  Rep.  (Eng.)  202,  117  L.  T.  N.  S. 
130,  [1917]  W.  N.  179,  61  Sol.  J.  523. 
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CAIN 

V. 

GARNER  ET  AI.. 


Kentucky  Court  of  Appeals — April  25,  1916. 


leo  Ky.  633;  186  S.  W.  122. 


Maiter  and  Servant  —  Contract  of  Em- 
ployment —  Enforcement  of  Nesative 
Covenant. 

Contracts  for  the  services  of  artists  of  spe- 
cial merit  are  personal  and  peculiar,  and» 
when  they  contain  negative  covenants  whidi 
are  essential  parts  of  the  agreement  tiiat  the 
artist  will  not  perform  elsewhere,  and  the 
damages  in  case  of  violation  are  incapable  of 
definite  measurement,  they  are  such  contracts 
as  ought  to  be  specifically  enforced,  and  a  vio- 
lation of  the  covenants  will  be  restrained  by 
injunction. 

[See  Ann.  Cas.  1914B  2;  Ann.  Cas.  19170 
391.] 

Divorce  —  Effect  of  Remarriage  —  Onm^ 
•   tody  of  Cbild. 

Where  the  parents  of  an  infant  were  di- 
vorced in  1905,  and  the  mother  was  awarded 
the  custody,  the  remarriage  of  the  parents  in 
1906  annulled  the  judgment  of  divorce  and 
restored  the  parents  to  their  rights  over  the 
child  as  if  they  had  never  been  divorced. 

Parent  and  Cliild  *  Reipective  Rigliti 
of  Parent!. 

Under  the  law  of  Iowa  the  rights  of  par- 
ents in  relation  to  their  children  are  equal. 

Contract  by  Parent  for  Serricei  of 
Cbild. 

A  contract  whereby  the  father  of  an  infant 
undertook  to  bind  him  to  work  for  plaintiff 
as  a  stable  boy  and  race  rider  for  three  years 
for  a  fixed  compensation,  to  be  paid  to  the 
father,  signed  by  the  father,  the  son,  and  the 
plaintiff,  all  the  covenants  of  which  pur- 
ported to  be  the  covenants  of  the  infant, 
whether  regarded  as  executed  directly  by  him 
'  or  by  his  father,  is  the  contract  of  the  in- 
fant. 

[See  note  at  end  of  this  case.] 

Same. 

An  infant  is  not  bound  by  a  contract  made 
for  him  or  in  his  name  by  another  person 
purporting  to  act  for  him,  imless  such  per- 
son has  been  duly  appointed  his  guardian  or 
next  friend  and  authorized  by  the  court  to 
act  and  bind  him ;  but  the  person  so  contract- 
ing is  himself  bound. 

[See  note  at  end  of  this  case.] 

Same. 

A  contract  whereby  a  father  undertook  to 
bind  his  infant  son  to  work  for  plaintiff  as  a 
stable  boy  and  race  rider  for  a  term  of  three 
years  for  a  fixed  compensation  to  be  paid  to 
the  father,  which  purported  to  be  the  act  of 
the  infant  by  his  parents,  and  was  signed  by 
him  and  by  his  father  and  the  plaintiff,  cove- 
nanting that  the  infant  would  not  leave  the 
service    of    plaintiff    and    would    faithfully 


serve  him,  but  under  which  the  plaintiff  was 
under  no  obligation  to  teach  the  infant  or 
to  develop  him  as  a  jockey,  is  a  contract  for 
his  personal  services,  and  not  an  indenture 
of  apprenticeship,  under  the  laws  of  Iowa, 
where  the  contract  was  made. 
[See  note  at  end  of  this  case.] 

Infante  —  Ricl&t  to  Avoid  Contract  » 
Contract  for  Personal  Services. 

Except  for  necessaries,  an  infant  may,  at 
^his   election,   avoid   any   executory   contract 
made  by  him  during  infancy,  including  his 
contract  for  the  performance  of  labor  or  per- 
sonal services. 

Enforcement  of  Infant's  Contract  for 
Services. 

Where  an  infant's  executory  contract  with 
plaintiff  for  personal  services  as  a  jockey  was 
unenforceable  against  him,  an  injunction  re- 
straining him  from  a  breach  of  its  covenaots 
by  working  for  or  serving  any  person  except 
the  plaintiff  is  improperly  granted. 

Appeal  from  Circuit  Court,  Fayette  county. 

Action  by  W.  M.  Cain,  plaintiff,  against 
Mack  Garner  et  al.,  defendants.  From  judg- 
ment rendered,  defendants  appeal.  The  facts 
are  stated  in  the  opinion.    Revebsed. 

AJXen  d  Duncan  for  appellants. 
J.  P,  Johnston  and   George  C.  Wehh  for 
appellee. 

[634]  Miller,  C.  J. — ^This  action  was 
brought  by  the  plaintiff,  W.  M.  Cain,  to  com- 
pel the  defendant.  Mack  Gamer,  an  infant 
sixteen  years  of  age,  to  specifically  perform 
a  contract  to  render  personal  services  as  a 
jockey  for  the  plaintiff,  and  for  an  injunction 
prohibiting  him  from  working  for  any  other 
person. 

Mack  Garner  and  his  parents,  T.  F.  and 
Sarah  M.  Garner,  are  and  were  at  the  time 
the  contract  was  made,  residents  of  Center- 
ville,  Appanoose  county,  Iowa.  On  November 
8th,  1905,  T.  F.  and  Sarah  M.  Garner  were 
divorced  from  the  bonds  of  matrimony  by  a 
judgment  of  the  district  court  of  Appanoose 
county,  Iowa,  and  the  custody  of  their  in- 
fant children,  including  the  defendant.  Mack 
Garner,  was  awarded  to  the  mother. 

T.  F.  and  Sarah  M.  Garner,  however,  lited 
separate  and  apart  for  only  about  eight 
months,  and  were  then  remarried  to  each 
other.  They  have  since  continuously  lived 
together  as  husband  and  wife. 

While  at  Butte,  Montana,  on  July  14th, 
1914,  T.  F.' Garner  made  a  contract  with  the 
plaintiff,  Cain,  whereby  T.  F.  Gamer  under- 
took to  bind  his  infant  son  Mack  Gamer  to 
work  for  Cain  as  a  stable  boy  and  race  rider, 
for  a  term  of  three  years,  for  a  compensation 
of  $25.00  per  month  for  the  first  year,  $35.00 
per  month  for  the  second  year,  and  $50.00 
per  month  for  the  third  year,  to  be  paid  to 
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the  father.  The  contract,  which  purported 
to  be  the  act  of  Mack  Garner,  by  his  parents, 
was  signed  by  Mack  Garner,  T.  F.  Garner  his 
father,  and  W.  M.  Cain,  and  contained  this 
clause: 

[635]  'The  said  minor  agrees  not  to  leave 
the  said  services  of  his  employer  during  term 
of  service,  and  to  faithfully,  honestly  and  in- 
dustriously serve  said  employer;  to  keep  all 
his  secrets,  and  to  readily  obey  all  the  lawful 
dirctlons  and  instructions  of  the  said  em- 
ployer, or  the  sa^id  employer's  duly  authorized 
representative  or  trainer." 

The  infant  Mack  Garner  consented  to  this 
contract,  signed  it  as  a  party  thereto,  and 
immediately  entered  plaintiffs  service.  He 
bad  had  no  experience,  however,  in  riding 
horses;  but  he  was  a  bright  boy  and  learned 
to  ride  rapidly,  under  the  instruction  of 
Cain.  Tlie  value  of  a  race  rider  in  addition 
to  his  ability  to  ride  at  light  weight,  consists 
largely  in  his  skill  and  judgment,  as  evi- 
denced by  his  ability  to  get  his  mount  away 
from  the  post  in  the  most  advantageous  posi- 
tion, to  properly  rate  his  horse  throughout 
tiie  entire  race,  to  save  all  the  ground  pos- 
sible, and  to  take  advantage  of  every  oppor- 
tunity during  the  race  of  getting  the  posi- 
tion most   favorable   to   winning   it. 

Cain  instructed  Mack  upon  all  these  points, 
and  gave  him  every  opportunity  to  profit 
therein  by  having  him  ride  in  races  so  as  to 
become  an  experienced  jockey.  By  reason  of 
his  small  stature,  Mack  was  able  to  ride  at 
S5  pounds;  had  good  judgment;  and  used  his 
head;  and,  under  the  tuition  of  Cain,  he 
rapidly  developed  into  a  jockey  or  extraordi- 
nary skill  and  success.  The  contract  per- 
mitted Mack  to  ride  horses  for  outside 
parties,  and  in  this  way  he  earned  several 
hundred  dollars  per  month,  in  addition  to 
his  salary.  Cain  and  one  other  witness  tes- 
tified that  the  contract  by  which  Cain  was 
entitled  to  the  services  of  Mack  for  the  re- 
maining two  and  a  half  years  covered  there- 
by, was  worth  from  $15,000.00  to  $20,000.00 
to  Cain. 

Mack  remained  with  Cain  during  the  race 
meetings  in  Helena,  Mont.,  Oklahoma,  Dallas 
and  Juarez,  Mexico,  the  last  named  place 
having  been  reached  about  October  1st,  1914. 
They  remained  at  El  Paso,  Texas  participat- 
ing in  the  races  at  Juarez,  immediately  across 
the  river,  until  April  Ist,  1915.  During  that 
meeting  Mack  improved  rapidly,  and  at  the 
close  of  the  Juarez  meeting  on  April  Ist,  he 
was  considered  by  the  racing  profession  as 
the  best  light  weight  Jockey  in  America. 

Mr.  and  Mrs.  Garner  visited  their  son. 
Mack  at  El  Paso;  attended  the  races  at 
Juarez;  and  witnessed  many  successes  of 
their  son  as  a  rider.  He  frequently  won  from 
[636]  two  to  four  races  in  a  day.  Before 
leaving  El  Paso,  Mrs.  Garner  expressed  her 


approval  of  her  son's  business  connection  with 
Cain,  saying  that  she  hoped  he  and  Mack 
would  have  a  successful  year,  make  lots  of 
money,  and  that  she  would  see  them  at  the 
Lexington  races  in  April. 

While  the  parties  were  at  El  Paso,  Cain 
learned  that  Mack  had  made,  or  was  contem- 
plating the  making  of,  a  contract  to  ride  for 
the  defendant  Holland,  and  upon  Cain's  ask- 
ing Mack  and  his  father  about  it,  Mack 
denied  that  he  had  made  such  a  contract,  or 
even  contemplated  doing  so,  saying  that  he 
intended  to  remain  with  Cain,  who  had  be- 
friended him  by  making  him  what  he  was  as 
as  a  race  rider. 

At  the  close  of  the  race  meeting  at  Juarez, 
Mack  left  El  Paso  for  Lexington,  Ky.,  going, 
however  by  the  way  of  Centerville,  Iowa,  to 
visit  his  parents  who  had  preceded  him.  He 
was  to  join  Cain  in  Lexington  in  time  for  the 
April  races. 

But,  on  March  1st,  1915,  and  while  in 
Iowa,  Mack  Garner  and  Sarah  M.  Garner, 
his  mother,  entered  into  a  contract  with  the 
defendant,  James  L.  Holland,  through  his 
agents,  Williams  and  Caasidy,  by  which  Mack, 
who  was  then  sixteen  years  of  age,  agreed  to 
work  for  Holland  as  a  stable  boy  and  race 
rider  for  a  term  of  three  years,  for  a  com- 
pensatioD  of  $200.00  per  month,  to  be  paid 
to  the  mother. 

By  a  judgment  of  the  district  oourt  of  Ap- 
panoose couBty,  Iowa,  entered  on  April  19tli, 
1^16,  Sarah  M.  Garner  was  appointed  guar- 
dian of  Mack  Garner's  property,  and  the  con- 
tract of  March  1st,  1915,  with  Holland,  was 
approved  and  ratified. 

Shortly  thereafter.  Mack  Gamer  appeared 
in  Lexington,  where  he  entered  the  service 
of  Holland  under  the  contract  of  March  Ist, 
1915,  above  referred  to,  and  refused  to  carry, 
ont  or  even  to  recognize  the  contract  with 
Cain. 

On  May  15th,  1915,  Cain  brought  this  ao* 
tion  against  Garner,  alone,  seeking  to  en- 
force his  contract,  and  to  enjoin  Garner  from 
riding  for  Holland.  By  an  amended  petition, 
Holland,  and  Williams  and  Cassidy,  his 
agents,  were  made  defendants;  and,  upon  her 
petition,  Sarah  M.  Garner,  as  guardian,  was 
made  a  defendant,  whereupon  she  filed  her 
answer,  counter-claim  and  cross-petition 
showing  her  appointment  as  guardian  of  her 
son  Mack;  the  judgment  of  the  Iowa  court 
approving  the  contract  [637]  with  Holland; 
and  asked  that  the  petition  be  dismissed. 

Upon  the  trial  the  circuit  court  sustained 
plaintiff's  motion  for  an  injunction  against 
the  defendant  Mack  Garner,  in  part,  by  en- 
joining him  from  -working  for  or  serving  any 
person  except  Cain.  The  defendants  have 
applied  to  me  as  a  judge  of  the  Court  of  Ap- 
peals to  dissolve  the  injunction. 
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Many  interesting  questions  were  presented 
upon  the  argument,  all  centering,  however, 
around  the  validity  and  effect  of  plaintiff^s 
contract  of  July  14th,  1914.  If  that  con- 
tract is  valid  and  binding  upon  the  infant 
^fack  Garner,  the  injunction  was  properly 
granted,  since  it  is  well  settled  that  con- 
tracts for  the  services  of  artists  of  special 
merit  are  personal  and  peculiar;  and  when 
they  contaiii  negative  covenants  which  are 
essential  parts  of  the  agreement,  as  ii.  this 
case,  that  the  artist  will  not  perform  else- 
where, and  the  damages,  in  case  of  violation, 
are  incapable  of  defmite  measurement,  they 
are  such  contracts  as  ought  to  be  observed  in 
good  faith  and  specifically  enforced  in  equity. 
That  a  violation  of  such  covenants  will  be 
restrained  by  injunction,  is  thoroughly  settled 
law,  both  in  England  and  in  America.  Lum- 
Ley  V.  Wagner,  1  De  G.  M.  &  G.  (Eng.)  604; 
Montague  v.  Flockton,  L.  R.  16  Eq.  Eng.  190; 
McCaull  V.  Braham,  16  Fed.  37,  and  Ab- 
bott's Note  thereto;  Philadelphia  Ball  Club 
V.  Lajoie,  202  Pa.  St.  210,  61  Atl.  973,  90 
Am.  St.  Rep.  627  with  Note,  58  L.R^.  227; 
Pom.  £q.  Jur.  sec.  1343. 

But  the  enforcement  of  plaintiff's  contract 
depends  upon  its  validity  and  binding  force 
upon  the  infant  Mack  Gamer.  The  validity 
cif  plaintiff's  contract  must  be  established  be- 
fore he  can  obtain  any  relief  whatever.  Rec- 
ognizing that  fact,  the  plaintiff  contends  that 
as  T.  F.  Garner,  the  father,  was  liable  for 
the  support  of  his  infant  son,  he  is  entitled 
to  his  services,  and  had  the  right  to  make 
the  contract;  that  the  divorce  in  1905,  fol- 
lowed by  the  re-marriage  in  1906,  did  not 
affect  his  rights  or  liability  with  respect  to 
his  son;  that  Mrs.  Garner  ratified  her  hus- 
band's contract  by  her  acts  of  approval  at 
£1  Paso  and  Juarez,  above  referred  to,  and 
that  she  should  not  be  permitted  to  defeat  his 
contract  by  the  subsequent  contract  made  by 
her  with  Holland.  On  the  other  hand,  it  is 
insisted  that  when  the  Garner  parents  were 
divorced  in  1905,  and  the  custody  of  Mack 
was  awarded  to  his  mother,  the  father  was 
thereby  deprived  of  all  his  rights  [638]  to 
the  control  of  Mack,  and  that  the  mother 
retained  those  rights,  although  she  and  her 
husband   were   subsequently   re-married. 

Furthermore,  Sarah  M.  Garner  relies  upon 
her  appointment  as  statutory  guardian  of  the 
property  of  Mack  Garner,  and  the  subsequent 
approval  of  the  Iowa  district  court,  of  that 
contract. 

Plaintiff's  counsel  has  displayed  great  in- 
dustry in  bringing  to  our  attention  the  cases 
which  support  the  proposition  that  the  judg- 
ment of  divorce  granted  to  Mrs.  Garner  in 
1906,  with  the  custody  of  her  son,  Mack  Gar- 
ner, did  not  relieve  his  father  from  his  lia- 
bility to  support  his  infant  son,  or  deprive 
him  of  the  correlative  right  to  his  son's  serv- 


ices. But,  in  view  of  the  re-marriage  of  the 
parents  in  1906,  it  is  wholly  beside  the  ques- 
tion to  discuss  the  divorce  proceedings  of 
1905.  The  re-marriage  annulled  the  judg- 
ment of  divorce  and  restored  the  parents  to 
all  their  rights  over  their  children  as  if  they 
had  never  been  divorced. 

Usually,  it  is  provided  by  statute  that  a 
judgment  of  divorce  may  be  annulled  upon 
the  joint  application  of  the  divorced  parties. 
The  same  result,  however,  is  obtained  by  a 
formal  re-marriage  of  the  parties.  But,  in 
either  case,  the  result  upon  the  status  of  the 
parties  with  respect  to  each  other,  or  their 
relation  to  their  children  is  the  same;  and, 
under  the  law  of  Iowa  their  rights  are  equal 
Rowe  V.  Rugg,  117  la.  606,  91  N.  W.  903, 
94  Am.  St.  Rep.  318. 

It  has  often  been  held  that  upon  the  death 
of  a  mother  to  whom  a  child  has  been  award- 
ed by  a  decree  of  divorce,  the  father  becomes 
entitled  to  the  custody  of  his  child.  Scham- 
mel  V.  Schammel,  105  Cal.  261,  38  Pac.  729; 
Bell  V.  Krauss,  169  Cal.  387,  146  Pac.  874; 
In  re  Neff,  20  Wash.  652,  58  Pac.  383 ;  Clarke 
V.  Lyon,  82  Neb.  626,  118  N.  W.  474,  20 
L.R.A.(N.S.)   171. 

So,  whenever  the  judgment  of  divorce  is 
annulled  the  parents'  rights  with  respect  to 
their  children  are  reinstated  as  jf  no  divorce 
had  been  granted.  That  being  true,  whatever 
rights  T.  F.  Garner  had  over  his  infant  son 
in  1914,  were  not  affected  by  the  divorce  of 
1905,  because  it  had  been  annulled  by  the  re- 
marriage of  1906. 

Moreover,  since  Cain  can  win  only  upon 
the  strength  of  his  contract,  it  is  unnecessary 
to  consider  the  effect  of  the  Holland  contract 
The  case  is  to  be  determined  upon  the  major 
proposition  as  to  what  was  the  effect  of  the 
Cain  contract  upon  the  infant  MacK  Gamer. 
If  it  was  not  [639]  binding  upon  him,  the 
injunction  was  erroneously  granted,  and 
should  be  dissolved. 

Counsel  for  the  plaintiff  concede  the  general 
doctrine  that  the  contract  of  an  infant  for 
the  performance  of  labor  or  personal  services, 
is  voidable  at  his  election,  and  that  Cain's 
contract  with  ^fack  Gamer  is  not  enforcible 
against  him  if  it  should  be  treated  a«  the  con- 
tract of  Mack  Garner  only,  and  not  the  con- 
tract of  his  father.  The  contract  with  Cain 
purports  to  be  the  covenant  of  Mack  Garner, 
acting  through  his  father.  All  the  covenanU 
are  between  Mack  Gamer  and  Cain;  T.  J. 
Garner  undertakes  nothing.  He  cannot 
breach  his  contract  because  he  made  none. 
He  is  not  even  made  a  defendant  to  this  ac- 
tion. The  injunction  went  against  Mack 
Garner,  not  against  his  father.  The  contract 
must,  therefore,  be  treated  as  the  covenant 
of  the  infant  Mack  Garner,  whether  it  be 
treated  as  executed  directly  by  him,  or  by  his 
father  for  him. 
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But  in  22  Cyc.  584,  it  is  said: 

''An  infant  is  not  bound  by  a  contract 
made  for  him  or  in  his  name  by  another  per- 
son purporting  to  act  for  him  unless  such, 
person  has  been  duly  appointed  his  guardian 
or  next  friend  and  authorized  by  the  court 
to  act  and  bind  him;  but  the  person  so  con- 
tracting is  himself  bound." 

See  also  Slusher  v.  Weller,  151  Ey.  203, 
151  S.  W.  684. 

It  may  be  conceded  that  a  parent  is  en- 
titled to  his  child's  services,  and  that  the 
child  owes  obedience  to  the  parent;  but  it  will 
hardly  be  contended  that  a  parent  could  come 
into  a  court  of  equity  and  successfully  ask 
for  an  injunction  to  prevent  his  son  from 
working  for  some  one  else.  And,  if  a  court 
would  not  grant  such  relief  to  a  parent,  it 
certainly  would  not  grant  it  to  a  third  per- 
son to  whom  the  parent  had  attempted  to 
transfer  the  right  to  the  son's  service. 

The  contract  in  question  cannot  be  treated 
as  an  indenture  of  apprenticeship  under  the 
laws  of  Iowa.  By  its  terms,  Cain  is  under 
no  obligation  whatever  to  teach  the  boy,  or 
to  develop  him  aa  a  jockey.  It  is  a  simple 
contract  for  the  personal  services  of  an  in- 
fant, for  a  stipulated  compensation  to  the 
father. 

The  case,  therefore  is  reduced  to  the 
Bimple  proposition  of  enforcing  the  executory 
contract  of  an  infant.  It  is  elementary  law 
that,  except  for  necessaries,  an  infant  may 
avoid  any  contract  made  by  him  during  in- 
fancy. [640]  1  Bl.  Com.  465;  22  Gyc.  580; 
Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  (Ky.) 
236, 19  Am.  Dec.  71;  Watson-  v.  Cross,  2  Duv. 
(Ky.)  147;  Forsee  v.  Forsee,  144  Ky.  171, 
137  S.  W.  836, 

And,  as  to  his  contract  for  personal  serv- 
ices, 22  Cyc.  590,  says: 

"An  infant  may  enter  into  a  contract  for 
the  performance  of  labor  or  personal  service, 
and  although  such  contract  is  not  binding 
upon  him,  but  voidable  at  his  election,  it  is 
not  void,  and  cannot  be  avoided  by  the  other 
party,  but  the  infant  may  recover  the  wages 
due  him  under  the  contract." 

See  also  Ray  v.  Haines,  52  111.  485,  and 
Danville  v.  Amoskeag  Mfg.  Co.  62  N.  H.  133; 
the  first  case  holding  that  an  infant  may  quit 
service  before  the  expiration  of  his  contract 
term,  and  the  second,  that  a  contract  not  to 
quit  work  without  a  specified  notice  is  not 
binding  upon  an  infant. 

Cain's  contract  being  unenforceable  against 
the  infant  defendant,  it  follows  that  the  in- 
junction was  improperly  granted,  and  it  is 
now  dissolved. 

Carroll,  Thomas  and  Clarke,  JJ.,  heard 
the  argument^  and  concur  in  this  opinion. 
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Exclusive  of  decisions  relating  to  contracts 
of  apprenti<!eship,  there  seems  to  be  but  one 
case  other  than  the  ^reported  case  which 
deals  with  the  question  whether  a  parent  may 
bind  his  minor  child  by  a  contract  for  the 
services  of  the  latter.  In  the  reported  case 
it  is  held  that  while  a  parent  is  entitled  to 
his  child's  services,  the  father  of  a  minor  son 
who  contracts  for  the  latter's  services  is  not 
entitled  to  an  injunction  to  prevent  the  son 
from  working  for  some  one  else;  and  that  a 
contract  for  an  infant's  services  entered  into 
between  the  minor  and  his  father  on  one  side 
and  the  employer  on  the  other,  is  binding 
on  the  father,  but  is  voidable  as  against  the 
infant.  In  Barnes  v.  Barnes,  50  Conn.  572, 
it  appeared  that  the  father  of  an  infant,  when 
the  latter  was  four  months  old,  agreed  with 
the  plaintiff  that  the  infant  should  serve  the 
plaintiff  faithfully  during  his  minority,  the 
plaintiff  agreeing  to  provide  for  the  infant 
during  that  time  suitable  food,  clothing  and 
schooling.  When  the  infant  reached  the  age 
of  nineteen  years  he  agreed  with  the  plain- 
tiff that  the  contract  should  not  be  binding, 
and  that  thereafter  the  infant  was  to  be  en- 
titled to  his  earnings  and  the  plaintiff  was  to 
receive  three  dollars  per  week  for  the  in- 
fant's board.  In  an  action  by  the  plaintiff 
for  the  board,  the  infant  contended  that  the 
agreement  between  the  plaintiff  and  the 
father  was  a  valid  and  subsisting  contract. 
It  was  held  that  the  subsequent  agreement 
was  a  repudiation  by  the  infant  of  the  con- 
tract made  between  the  father  and  the  plain- 
tiff and  that  the  plaintiff  could  recover  from 
the  defendant  for  reasonable  necessaries. 
Touching  the  right  of  the  infant  to  repudiate 
the  contract  made  by  his  father  the  court 
said:  "That  a  father  has  a  right  to  dispose 
of  the  services  of  his  minor  son  during  minor- 
ity is  not  disputed;  but  this  right  is  not  ab- 
solute. As  his  right  to  the  services  of  his 
son  is  limited  and  qualified,  it  necessarily 
follows  that  ho  conveys  only  a  qualified  right. 
The  more  important  qualification,  and  the 
only  one  we  need  now  to  refer  to,  is,  that 
the  father's  right  to  the  services  of  his  son 
dies  with  the  father.  That  event  emancipates 
the  son,  and  his  obligation  to  perform  the 
contract  made  for  him  by  the  father  is  at 
an  end.  In  this  case,  the  father  being  dead, 
the  son  was  at  liberty  to  repudiate  the  con- 
tract, certainly  after  arriving  at  years  of 
discretion.  The  question  is  not  whether  the 
minor  was  legally  capable  of  making  a  valid 
contract  with  the  plaintiff,  but  it  is  rather 
whether  that  agreement  amounted  to  a  re- 
pudiation of  the  contract  made  with  the 
father.  We  are  clearly  of  the  opinion  that 
it  did." 


828 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


MISSISSIPPI  BAIIAOAD  COMMIS- 
SION 

MOBIU:  AND  OHIO  RAILROAD 
COMPANY  ET  AI.. 

Mississippi  Supreme  Court — June   18,   1917. 

115  Mi88.  101;  75  So.  778. 


Pnblio  Service  Commiiflioni  —  Remedy 
for  Revievv  —  Injunction. 

Injunction  by  railroad  company  objecting 
to  reasonableness  of  railroad  commission's 
orders,  requiring  erection  of  a  new  depot,  is 
a  proper  remedy,  since  the  commission  in 
making  such  order  wa**  acting  in  its  legisla- 
tive or  administrative  capacity,  and  not  in  a 
judicial  or  quasi  judicial  capacity. 

Presumption  in  Favor  of  Order. 

In  view  of  Code  1906,  §  4836,  providing 
that  the  railroad  commission's  findings  shall 
be  prima  facie  evidence  that  their  determina- 
tion was  right  and  proper,  one  who  attacks 
such  order  has  the  burden  of  proving  its  un- 
reasonableness "by  clear  and  satisfactory  evi- 
dence." 

Decree  Disapproving  Order  —  Review 
by  Appellate  Conrt. 

A  chancellor's  decree,  disapproving  railroad 
commission's  orders,  requiring  erection  of 
railrv»ad  depot,  will  be  conclusive  on  appeal, 
where  there  is  evidence  to  support  it,  such 
decree  being  considered  of  the  same  force  and 
effect  as  other  chancery  decrees,  and  the  ap- 
pellate court  in  such  cases  will  not  retry  the 
case. 

Railroad!  —  Reqnirins  Station  at  Par- 
ticular Place  —  ReaaonablencM  of 
Order. 

In  proceedings  for  injunction  against  en- 
forcement of  railroad  commission's  orders  re- 
quiring erection  of  station,  it  is  held  that 
there  was  evidence  to  sustain  chancellor's  de- 
cree disapproving  orders  of  the  commission. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Hinds  coun- 
ty:   Tayijob,  Chancellor. 

Action  by  Mobile  and  Ohio  Railroad  Com- 
pany kt  al.,  plaintiffs,  against  Mississippi 
Bailroad  Commission,  defendant.  Judgment 
for  plaintiffs.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Affibued. 

Ro88  A.  Collins  for  appellant. 
Carl  Fox  for  appellee 

[111]  Sykes,  J.— The  Mississippi  Rail- 
road Commission  was  petitioned  by  the  Busi- 
ness Men's  League  of  Corinth  to  require  the 
Mobile  k  Ohio  and  Southern  Railroad  Com- 
panies to  construct  a  new  union  passenger 
depot  in  the  city  of  Corinth.    These  two  rail- 


roads cross  each  other  at  almost  right  angles. 
The  present  union  passenger  station  is  nov 
situated  in  the  southeast  angle,  south  of  the 
Southern  Railroad,  and  east  of  the  Mobile  k 
Ohio  Railroad.  The  petitioners  asked  that 
the  union  passenger  station  be  located  in  the 
northeast  angle.  The  principal  reason  alleged 
for  this  change  in  location  was  in  order  to 
prevent  passengers  and  other  parties  having 
business  at  the  union  station  from  crossing 
the  tracks  of  the  Southern  Railway  Company 
at  Filmore  street  crossing,  which  is  one  of 
the  principal  streets  of  Corinth,  and  which  ia 
a  dangerous  crossing.  The  Southern  Railroad 
at  that  time  maintained  nine  tracks  over  this 
crossing.  It  was  also  alleged  that  the  depot 
accommodations  were  insufficient.  Already 
located  at  that  time  in  the  northeast  angle — 
which,  by  the  way,  is  an  obtuse  angle,  as  the 
two  railroads  do  not  exactly  cross  at  right 
angles — was  situated  the  freight  depot  of 
these  two  railroad  companies,  and  also,  as  a 
necessary  adjunct  to  the  freight  depot,  a 
great  many  tracks  for  switching  were  herein 
situated.  The  business  portion  of  the  town 
of  Corinth,  and  a  g^eat  many  residences 
therein,  are  also  situated  in  this  northeast 
angle.  If  the  passenger  dept  were  located  in 
that  angle,  then  it  would  obviate  the  neces- 
sity of  crossing  over  the  tracks  of  the  South- 
ern Railway  Company  at  Filmore  street 
crossing  over  the  tracks  of  the  Southern  Rail- 
way Company  at  Filmore  street  crossing. 

The  members  of  the  Railroad  Commission 
personally  examined  the  present  union  pas- 
senger station  and  the   [112]   freight  depot 
and  railroad  tracks  and  all  the  four  angles. 
They  also  took  oral  testimony  on  the  question 
and  passed  an  order  requiring  the  railroad 
companies  to  construct  a  new  union  passenger 
depot  In  the  northeast  angle.     The  present 
passenger  depot  was  built  about  ten  years 
ago,  and  was  the  result  of  a  citation  original- 
ly  issued   by   the   Railroad   Commission  to 
these  two  companies,  to  know  why  it  was  not 
necessary  for  them  to  build  a  union  passenciier 
depot.     After  many  continuances  of  that  in- 
vestigation, the  Railroad  Commission  and  the 
railroad  companies,  without  any  orders,  tacit- 
ly agreed  on  the  location  of  the  present  pas- 
senger depot.    Some  months  after  the  railroad 
companies    were    ordered    to    build    a    new 
passenger  station  in  the  northeast  angle,  ths 
one  here  in  controversy,  on  subsequent  peti- 
tions and  an  examination,  these  companies 
were  further  ordered  to  erect  a  new  freight 
depot  and  alter  certain  switch  tracks,  also, 
in  the  northeast  angle,  and  some  across  Fil- 
more street.     In  other  words,  the  orders  of 
the  Commission  here  involved  are:    First,  an 
order  requiring  a  new  passenger  depot  in  the 
northeast  angle;   and  the  subsequent  orders 
requiring  a  new  freight  depot  in  the  same 
angle,   and  switch-track   alterations.    These 
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orders    require    the    railroad    companies    to 
build  a  freight  depot  and  switch  tracks  in 
this  angle  and  also  a  passenger  depot  which 
would  be  in  the  switchyards  of  the  company. 
A  bill  was  filled  by  the  railroad  companies, 
enjoining  the  Commission  from  executing  the 
order  requiring  the  erection  of  the  passenger 
depot.     Subsequently  to  the  filing  of.this  bill, 
the  subsequent  orders  requiring  the  erection 
of  the  freight  depot  and  alteration  of  tracks 
were   entered,  and  a  bill  of  injunction  was 
filed  to  enjoin  the  Commission  from  putting 
these    orders    into   effect.     Both    these    bills 
were   filed  in  the  chancery  court  of   Hinds 
county,  and  by  agreement  the  two  suits  were 
consolidated.     In  the  trial  in  the  chancery 
court,    [113]    the   defendant   companies   ad* 
mitted  the  reasonableness  of  the  order  as  to 
the  freight  depot  and  track  facilities,  but  con* 
tended  that  the  order  as  to  the  passenger  de- 
pot was  unreasonable.    The  case  was  tried  be- 
fore  the  chancellor,  and  a  vast  amount  of 
testimony  was  introduced  before  him.     The 
question  for  determination  was  whether  or 
not  the  order  of  the  Commission   requiring 
the  erection  of  this  passenger  depot  in  the 
northeast  angle  was  reasonable  or  unreason- 
able. 

The  question  is  raised,  but  not  seriously 
argued,  that  injunction  was  not  the  proper 
procedure  by  these  companies.  However,  the 
Commission  was  not  acting  in  a  judicial  or 
quasi  judicial  capacity  in  ordering  the  build- 
ing of  these  depots.  It  was  acting  in  its 
legislative  or  administrative  capacity  in  do- 
ing so,  and  its  procedure  was  proper,  as  is 
borne  out  by  the  authorities,  which  we  deem 
it  unnecessary  to  cite. 

The  principal  contention  of  the  Railroad 
Commission  in  this  court  is  that  under  sec- 
tion 4836,  Code  of  1906,  which  reads  as  fol- 
lows : 

''Findings  in  Writing;  Proof  of;  Effect  of. 
— ^All  findings  of  the  Commission  and  the  de- 
termination of  every  matter  by  it  shall  be 
made  in  writing  and  placed  upon  its  minutes, 
and  proof  tJiereof  shall  be  made  by  a  copy  of 
the  same  duly  certified  by  the  secretary  under 
the  seal  of  the  Commission;  and  whenever 
any  matter  has  been  determined  by  the 
Commission,  in  the  course  of  any  pro- 
ceeding before  it  the  fact  of  such  de- 
termination, duly  certified,  shall  be  received 
in  all  courts  and  by  every  ofiicer  in  civil 
cases  as  prima  facie  evidence  that  such  de- 
termination was  right  and  proper;  and  the 
record  of  the  proceedings  of* the  Commission 
shall  be  deemed  a  public  record,  and  shall  at 
all  seasonable  times  be  subject  to  the  inspec- 
tion of  the  public,"  the  order  of  the  Railroad 
Commission  in  this  case  was  prima  facie  evi- 
dence that  it  was  right  and  proper,  and  that 
the  lower  court  should  have  sustained  this 
finding   [114]   unless  the  testimony   showed 


"by  clear  and  satisfactory  evidence  that  the 
order  of  the  Commission  complained  of  is  un- 
lawful and  unreasonable;*'  that  if  in  this 
trial  there  were  two  reasonable  theories,  one 
that  the  order  of  the  Commission  was  reason- 
able, the  other  that  it  was  unreasonable,  then 
it  was  the  duty  of  the  chancellor  to  uphold 
the  order  of  the  Commission.  Minneapolis, 
etc.  R.  Co.  ▼.  Wisconsin  R.  Commission,  136 
Wis.  146,  116  N.  W.  905,  17  L.R.A.(N.S.) 
821.  The  above  statute  makes  the  findings  of 
the  Railroad  Commission  prima  facie  evidence 
that  they  are  right  and  proper.  One  who 
attacks  an  order  of  the  Railroad  Commission 
has  the  burden  of  proof  resting  upon  him  of 
establishing  to  the  satisfaction  of  the  lower 
court  that  the  order  of  the  Commission  is  not 
reasonable.  This  statute  is  perfectly  plain 
and  unambiguous.  It  was  the  duty  of  the 
lower  court  to  give  to  findings  of  the  Railroad 
Commission  the  benefit  of  this  statute.  With- 
out reviewing  all  of  the  testimony  introduced 
before  the  chancellor,  it  is  sufficient  to  say 
that,  from  this  testimony,  he  could  have 
found,  as  in  fact  he  did,  that  the  greatest  part 
of  the  danger  at  Filmore  street  crossing 
would  be  obviated  by  the  removal  of  certain 
switch  tracks  ordered  to  be  removed  by  the 
Railroad  Commission. 

It  was  contended,  and  testimony  was  intro- 
duced by  the  railroad  companies,  that  there 
was  not  sufficient  ground  in  the  northeast 
angle  at  its  disposal  to  maintain  the  union 
passenger  and  freight  depots  and  all  the 
necessary  switch  tracks  in  that  angle;  that 
it  would  be  highly  dangerous,  inconvenient 
and  improper  to  maintain  a  passenger  depot 
in  such  close  proximity  io  the  freight  yards; 
that  the  passenger  depot  was  practically  a 
new  one,  was  adequate  and  sufficient  and  con- 
venient to  the  public  and  to  the  railroad  com- 
panies, and  that  it  would  be  unreasonable  and 
confiscatory  to  require  these  companies  to 
build  another  passenger  depot  just  across  the 
track  from  the  site  of  the  present  one:  that 
[115]  if  the  present  one  was  inadequate  it 
could  be  sufticiently  enlarged  to  meet  the 
views  of  the  Commission  and  of  the  com- 
plaining parties.  This  testimony  fully  sus- 
tained the  contention  of  the  railroad  com- 
panies. Practical  railroad  men,  familiar 
with  these  matters,  testified  to  this  effect. 
Railroad  civil  engineers,  some  in  the  employ, 
and  some  not  connected  with  the  companies, 
testified  that  it  would  be  impracticable  to 
obev  the  orders  of  the  Commission.  On  be- 
half  of  the  Commission,  the  commissioners 
testified,  giving  their  judgment  that  their 
orders  were  just  and  proper  and  reasonable, 
and  that  they  believed  these  two  depots  and 
certain  switch  tracks  could  be  maintained 
within  this  angle;  that,  in  their  judgment,  it 
was  not  necessary  to  put  all  the  tracks  the 
railroads  wanted  in  this  angle;  that  certain 
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tracks  could  be  placed  in  other  places  by  the 
railroad,  where  they  would  be  just  as  useful 
and  convenient  to  the  railroad  and  to  the 
public.  A  number  of  business  men  of  the 
highest  standing  in  the  city  of  Corinth  testi- 
fied to  facts  sustaining  the  orders  of  the  Com- 
mission. Only  one  expert  engineer  testified 
for  the  Commission.  He  had  never  been  to 
Corinth,  and  only  testified  from  certain  maps 
and  blueprints  submitted  to  him  on  behalf 
of  the  Commission. 

The  chancellor,  after  hearing  and  consider- 
ing the  testimony,  decided  that  the  order  to 
remove  the  passenger  depot  was  unreasonable, 
and  the  injunction  was  made  perpetual  in 
that  particular.  He  also  decided  that  the 
present  union  station  was  inadequate,  and 
ordered  certain  changes  made  in  it  and  cer- 
tain work  done  at  the  Filmore  street  crossing. 
The  railroad  company  has  not  prosecuted  on 
appeal  from  the  latter  part  of  this  order;  the 
Commission  being  the  sole  appellant.  We  are 
not  therefore  called  upon  to  city  the  latter 
party  of  this  decree. 

It  is  earnestly  insisted  by  the  appellant  in 
this  case  that  this  court,  in  reviewing  the 
decision  of  the  chancellor,  [116]  should  not 
give  it  the  same  weight  and  consideration  on 
its  findings  of  facf  that  it  does  in  ordinary 
cases,  but  that  we  should  view  this  caae  just 
as  if  we  were  the  lower  court  trying  the  case 
and  give  to  the  order  of  the  Commission  the 
weight  it  is  entitled  to  under  section  4836  of 
the  Code.  Numerous  decisions  are  cited  by 
counsel  for  the  appellant  as  to  what  effect 
should  be  given  the  finding  of  the  Commis- 
sion. These  decisions^  however,  relate  only  to 
the  effect  to  be  given  to  this  finding  by  the 
lower  court,  or  by  the  appellate  court  when 
the  lower  court  has  sustained  these  findings 
of  the  Commis-sion.  In  the  case  at  bar,  how- 
ever, the  chancellor  decided  that  the  order  of 
the  Commission  was  unreasonable.  To  this 
decree  we  give  the  same  force  and  effect  that 
we  do  to  all  other  decrees  of  the  lower  court. 
In  other  words,  if  the  chancellor  could  have 
so  found  under  the  testimony,  then  we  will 
not  disturb  his  findings  here.  The  case  now 
under  review  comes  to  us  with  the  finding  of 
fact  of  the  chancellor  that  the  order  of  the 
Commission  relating  to  the  passenger  depot 
is  unreasonable.  The  decree  specifically  so 
states.  There  was  testimonv  under  which  the 
chancellor  could  have  so  found.  We  cannot 
trv  the  case  in  this  court,  as  it  was  tried  in 
the  lower  court.  We  give  to  this  decree  the 
same  force  and  effect  that  we  give  to  the  de- 
crees of  all  the  chancery  courts.  The  chancel- 
lor also  held  the  orders  of  the  Commission 
relative  to  the  building  of  a  new  freight  depot 
and  the  alteration  of  the  switch  tracks  to  be 
reasonable,  and  dissolved  the  temporary  in- 
junction and  dismissed  the  bill  in  that  case. 
No  appeal  was  prosecuted  from  this  decree  of 
dismissal. 


We,  therefore,  decline  to  disturb  the  finct- 
inga  of  fact  of  the  chancellor,  and  the  decree 
is  affirmed. 

Afiirmed. 


NOTE. 

The  reported  case  sustains  a  decree  setting 
aside  as  unreasonable  an  order  of  a  railroad 
commission  requiring  the  erection  of  a  pas- 
senger depot  and  prescribing  its  precise  lo- 
cation, the  purpose  being  so  to  locate  it  as 
to  permit  of  approach  by  the  greater  part  of 
the  persons  using  the  station  without  cross- 
ing the  tracks.  The  validity  .of  an  order  by  a 
railroad  commission  requiring  a  railroad  to 
erect  a  depot  :it  a  specified  place  is  discussed 
in  the  note  to  Vicksburg,  etc.  R.  Co.  v.  Louisi- 
ana R.  Commission,  Ann.  Cas.  1914C  1168. 


IN  RE  HAHN. 

New  Jersey  Court  of  Errors  and  Appeals^ 
January  28,  1916. 

86  N,  J.  Bq.  510;  96  AU.  689, 


Attorneys   —   Disbarment  —   Riglit  of 
Appeal. 

One  deprived  by  order  of  the  court  of  chan- 
cery of  his  ofiice  of  solicitor  and  of  the  right 
of  exercising  to  the  full  extent,  the  office  of 
counselor  is  aggrieved  thereby  within  I  Comp. 
St.  1910,  p.  450,  §  111,  authorizing  persons 
aggrieved  by  any  order  of  the  court  of  chan- 
cery to  appeal  from  the  same. 

[See  note  at  end  of  this  case.] 

Jnrisdiotion     to     Disbar  —  Conrt    of 
Cliancery. 

Under  2  Comp.  St.  1910,  p.  2278,  fixing  a 
lee  for  the  governor  for  a  license  to  an  attor- 
ney and  solicitor,  to  appear  and  practice  in 
all  courts,  and  page  2281,  providing  for  fees 
for  the  judges  of  the  supreme  court  for  li- 
cense to  an  attorney  and  solicitor,  and  page 
4054,  §  5,  providing  that  any  counselor,  so- 
licitor, or  attorney  who  shall  be  guilty  of 
malpractice  in  any  of  the  courts  shall  be  put 
out  of  the  roll  and  not  thereafter  permitted 
to  practice,  unless  he  shall  obtain  a  new  li- 
cense and  be  again  enrolled  in  due  form  of 
law,  which  is  s«ction  5  of  the  Practice  Act 
of  1003  regulating  "the  practice  of  courts  of 
law,''  and  the  constitution,  protecting  the 
jurisdiction  of  the  court  of  chancery  as  ex- 
isting at  the  time  of  the  adoption  of  the 
constitution,  the  court  of  chancery  has  no 
jurisdiction  to  make  an  order  adjudging  a 
solicitor  guilty  of  malpractice  and  debarring 
him  from  practice  as  solicitor  and  counselor 
in  the  court  of  chancerv. 


IN  RE 

85  N.  J. 

Sane. 

An  order  of  the  court  of  chancery  debar- 
ring a  solicitor  in  chancery  from  practicing 
as  solicitor  and  counselor  in  the  court  of 
chancery  cannot  be  sustained  under  the  prac- 
tice act,  requiring  the  solicitor  to  act  under 
the  direction  of  the  court,  which  refers  only 
to  causes  in  which  the  solicitor  is  acting, 
and  not  to  his  own  disqualification  for  prac- 
ticing. 

Same. 

An  order  of  the  court  of  chancery  disbar- 
ring a  solicitor  in  chancery  from  practicing 
as  solicitor  and  counselor  in  the  court  of 
chancery,  entered  in  proceedings  not  purport- 
ing to  be  proceedings  to  punish  for  contempt, 
is  not  sustainable  as  a  punishment  for  con- 
tempt. 

Appeal  and  Error  — •  Motion  to  Bismiss 
—  Merits  Not  Considered. 

Whether  an  order  of  the  court  of  chancery, 
disbarring  a  solicitor  in  chancery  from  prac- 
ticing as  solicitor  and  counselor  in  the  court 
of  chancery,  is  sustainable  as  an  order  sus- 
pending him  from  practicing  in  the  court  of 
chancery  until  the  supreme  court  has  acted 
under  the  statute,  will  not  be  considered  on 
a  motion  to  dismiss  an  appeal  from  t&e  or- 
der, but  the  question  can  be  dealt  with  only 
on  the  appeal  itself  in  determining  whether 
the  order  shall  be  afiirmed,  reversed,  or  modi- 
fied. 

•  Appeal  from  Chancery  Court. 

Disbarment  proceedings  against  Simon 
Hahn,  solicitor  of  Court  of  Chancery.  De- 
cree of  disbarment  ordered.  Defendant  ap- 
peals. Motion  to  dismiss  appeal.  The  facts 
are  stated  in  the  opinion.    Motion  denied. 

'Kelson  B.   OaskiU  for  motion. 
Robert   H,    McCarter   and    George   W,   0. 
McCarier  opposed. 

[512]  SwAYZE,  J. — ^The  proceedings  are  not 
in  the  nature  of  proceedings  for  contempt  of 
court  nor  mere  disciplinary  proceedings. 
The  distinction  between  proceedings  to  pun- 
ish for  contempt  and  proceedings  to  disbar 
is  sufficiently  shown  by  the  decision  of  the 
United  States  supreme  court  in  Ex  p.  Brad- 
ley, 7  Wall.  364,  19  U.  S.  (L.  ed.)  214,  and 
Ex  p.  Robinson,  19  Wall.  605,  22  U.  g.  (L. 
ed.)  205.  We  have  no  doubt  that  the  chan- 
cellor has  the  same  power  to  proceed  against 
an  attorney  for  contempt  as  against  any 
other  person,  and  that  he  has  the  addi- 
tional power  to  suspend  a  solicitor  or  coun- 
selor from  appearing  in  the  court  of  chan- 
cery provided  he  does  not  as  far  as  to 
infringe  upon  the  powers  possessed  by  the 
supreme  court  at  the  time  of  the  adoption 
of  the  constitution  of  1S44.  This. would  in- 
clude power  to  suspend  until  the  facts  could 
be  presented  to  the  supreme  court  for  more 
severe  action.     Whether   an   appeal   will   lie 
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from  an  order  punishing  for  contempt  or 
even  suspending  a  solicitor  for  a  limited 
time  as  an  act  of  mere  discipline  is  not  the 
question  now  before  us.  This  order  "debars'' 
Mr.  Hahn  from  appearing  hereafter  in  the 
court  of  chancery  as  a  solicitor  or  counselor, 
and  prohibits  him  from  exercising  any  of 
the  functions,  rights  or  privileges  of  a  so- 
licitor or  counselor  of  that  court.  We  do 
not  know  whether  the  selection  of  the  un- 
usual word  "debar"  was  merely  accidental 
or  whether  it  was  chosen  advisedly  in  an 
effort  to  distinguish  the  order  from  the  well 
known,  and  lonjg-con tinned  procedure  of  the 
supreme  court  not  hitherto  departed  from 
in  the  whole  history  of  New  Jersey's  juris- 
prudence, except  perhaps  in  a  single  sporadic 
case  to  be  mentioned  hereafter.  That  pro- 
cedure was  commonly  known  as  a  procedure 
to  disbar.  As  neither  "disbar"  nor  "debar" 
accurately  expresses  the  result  in  technical 
terms,  the  mere  question  of  words  is  not 
important.  Nor  do  we  attribute  any  signifi- 
cance to  the  fact  that  the  proceeding  was 
by  its  title  directed  against  Mr.  Hahn  as  a 
solicitor  only,  and  was  for  malpractice  as  a 
solicitor  while  the  order  affects  him  as  a 
counselor  also.  The  fact  that  he  is  pro- 
hibited from  exercising  his  rights  as  a  "coun- 
^lor  [513]  of  this  court"  is,  as  will  be  shown, 
of  more  importance.  We  deal  with  the  sub- 
stance rather  than  the  form  of  the  order. 
In  substance  it  has  the  same  effect,  if  valid, 
as  far  as  the  court  of  chancery  is  concerned, 
as  striking  the  appellant's  name  off  the  roll 
would  have,  and  the  real  question  now  before 
us  is  whether  an  appeal  will  lie  from  an  order 
of  the  court  of  chancery  having  that  effect. 

There  is  some  divergence  in  the  cases  as 
to  whether  an  appeal  will  lie  in  such  a  case 
where  the  lower  court  has  jurisdiction.  It 
turns  sometimes  upon  a  mere  question  of 
procedure,  and  sometimes  upon  the  statutes 
of  the  state.  Our  statute,  dating  from  1799 
( Pat.  L.  p.  434  §  59 ) ,  enacts  that  all  persons 
aggrieved  by  any  order  or  decree  of  the  court 
of  chancery  may  appeal  from  the  same  or 
any  part  thereof  to  the  court  of  errors 
and  appeals.  Comp.  Stat.  p.  450  §  111. 
On  the  face  of  it,  we  think  that  a  man 
is  aggrieved  by  an  order  that  deprives  him 
of  one  office,  that  of  solicitor,  and  prevents 
him  from  exercising  to  the  full  extent,  an- 
other office,  that  of  counselor.  We  need  not 
go  so  far  as  the  supreme  court  of  Connecticut 
and  hold  that  the  office  of  solicitor  or  coun- 
selor can  fairly  be  regarded  as  property. 
In  re  O'Brien,  79  Conn.  46,  63  Atl.  777,  780. 
It  is  enough  to  say  that  one  holding  such 
an  office  is  as  much  aggrieved  and  entitled 
to  appeal  to  the  courts  for  protection  in  its 
enjoyment,  as  a  public  officer  or  the  officer 
of  a  private  corporation  is  by  means  of  quo 
warranto,  mandamus  or  certiorari  with   an 


8S0 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


tracks  could  be  placed  in  other  places  by  the 
railroad,  where  they  would  be  just  as  useful 
and  convenient  to  the  railroad  and  to  the 
public.  A  number  of  business  men  of  the 
highest  standing  in  the  city  of  Corinth  testi- 
fied to  facts  sustaining  the  orders  of  the  Com- 
mission. Only  one  expert  engineer  testified 
for  the  Commission.  He  had  never  been  to 
Corinth,  and  only  testified  from  certain  maps 
and  blueprints  submitted  to  him  on  behalf 
of  the  Commission. 

The  chancellor,  after  hearing  and  consider- 
ing the  testimony,  decided  that  the  order  to 
remove  the  passenger  depot  was  unreasonable, 
and  the  injunction  was  made  perpetual  in 
that  particular.  He  also  decided  that  the 
present  union  station  was  inadequate,  and 
ordered  certain  changes  made  in  it  and  cer- 
tain work  done  at  the  Filmore  street  crossing. 
The  railroad  company  has  not  prosecuted  on 
appeal  from  the  latter  part  of  this  order;  the 
Commission  being  the  sole  appellant.  We  are 
not  therefore  called  upon  to  city  the  latter 
party  of  this  decree. 

It  is  earnestly  insisted  by  the  appellant  in 
this  case  that  this  court,  in  reviewing  the 
decision  of  the  chancellor,  [116]  should  not 
give  it  the  same  weight  and  consideration  on 
its  findings  of  fact*  that  it  does  in  ordinary 
cases,  but  that  we  should  view  this  case  just 
as  if  we  were  the  lower  court  trying  the  case 
and  give  to  the  order  of  the  Commission  the 
weight  it  is  entitled  to  under  section  4836  of 
the  Code.  Numerous  decisions  are  cited  by 
counsel  for  the  appellant  as  to  what  effect 
should  be  given  the  finding  of  the  Commis- 
sion. These  decisions-,  however,  relate  only  to 
the  effect  to  be  given  to  this  finding  by  the 
lower  court,  or  by  the  appellate  court  when 
the  lower  court  has  sustained  these  findings 
of  the  Commission.  In  the  case  at  bar,  how- 
ever, the  chancellor  decided  that  the  order  of 
the  Commission  was  unreasonable.  To  this 
decree  we  give  the  same  force  and  effect  that 
we  do  to  all  other  decrees  of  the  lower  court. 
In  other  words,  if  the  chancellor  could  have 
so  found  under  the  testimony,  then  we  will 
not  disturb  his  findings  here.  The  case  now 
under  review  comes  to  us  with  the  finding  of 
fact  of  the  chancellor  that  the  order  of  the 
Commission  relating  to  the  passenger  depot 
is  unreasonable.  The  decree  specifically  so 
states.  There  was  testimony  under  which  the 
chancellor  could  have  so  found.  We  cannot 
trv  the  case  in  this  court,  as  it  was  tried  in 
the  lower  court.  We  give  to  this  decree  the 
same  force  and  effect  that  we  give  to  the  de- 
crees of  all  the  chancery  courts.  The  chancel- 
lor also  held  the  orders  of  the  Commission 
relative  to  the  building  of  a  new  freight  depot 
and  the  alteration  of  the  switch  tracks  to  be 
rea.sonabIe,  and  dissolved  the  temporary  in- 
junction and  dismissed  the  bill  in  that  case. 
No  appeal  was  prosecuted  from  this  decree  of 
dismissal. 


We,  therefore,  decline  to  disturb  the  fina* 
ings  of  fact  of  the  chancellor,  and  the  decree 
is  affirmed. 

Affirmed. 


NOTE. 

The  reported  case  sustains  a  decree  setting 
aside  as  unreasonable  an  order  of  a  railroad 
commission  requiring  the  erection  of  a  pas- 
senger depot  and  prescribing  its  precise  lo- 
cation, the  purpose  being  so  to  locate  it  as 
to  permit  of  approach  by  the  greater  part  of 
the  persons  using  the  station  without  cross- 
ing the  tracks.  The  validity  ,of  an  order  by  a 
railroad  commission  requiring  a  railroad  to 
erect  a  depot  at  a  specified  place  is  discussed 
in  the  note  to  Vicksburg,  etc.  R.  Co.  v.  Louisi- 
ana R.  Commission,  Ann.  Cas.  1914C  1168. 


IN  RE  HAHN. 

New  Jersey  Court  of  Errors  and  Appeab— 
January  28,  1916. 

85  N.  J,  Eq.  610;  96  Atl.  SS9. 


Attorneys   —   Disbarment  —   B,ight  of 
Appeal. 

One  deprived  by  order  of  the  court  of  chan- 
cery of  his  office  of  solicitor  and  of  the  right 
of  exercising  to  the  full  extent,  the  office  of 
counselor  is  aggrieved  thereby  within  1  Comp. 
St.  1910,  p.  450,  §  111,  authorizing  persons 
aggrieved  by  any  order  of  the  court  of  chan- 
cery to  appeal  from  the  same. 

[See  note  at  end  of  this  case.] 

Jnrisdiotion     to     Disbar  —  Conrt    of 
Chancery. 

Under  2  Comp.  St.  1910,  p.  2278,  fixing  a 
lee  for  the  governor  for  a  license  to  an  attor- 
ney and  solicitor,  to  appear  and  practice  in 
all  courts,  and  page  2281,  providing  for  fees 
for  the  judges  of  the  supreme  court  for  li- 
cense to  an  attorney  and  solicitor,  and  page 
4054,  §  5,  providing  that  any  counselor,  so- 
licitor, or  attorney  who  shall  be  guilty  of 
malpractice  in  any  of  the  courts  shall  be  put 
out  of  the  roll  and  not  thereafter  permitted 
to  practice,  unless  he  shall  obtain  a  new  li* 
cense  and  be  again  enrolled  in  due  form  of 
law,  which  is  s«ction  5  of  the  Practice  Act 
of  1903  regulating  "the  practice  of  courts  of 
law,"  and  the  constitution,  protecting  the 
jurisdiction  of  the  court  of  chancery  «  ex- 
isting at  the  time  of  the  adoption  of  the 
constitution,  the  court  of  chancery  has  no 
jurisdiction  to  make  an  order  adjudging  * 
solicitor  guilty  of  malpractice  and  debarring 
him  from  practice  as  solicitor  and  counselor 
in  the  court  of  chancerv. 


IN  RE 

85  N.  J. 


An  order  of  the  court  of  chancery  debar- 
ring a  solicitor  in  chancery  from  practicing 
as  solicitor  and  counselor  in  the  court  oi 
chancery  cannot  be  sustained  under  the  prac- 
tice act,  requiring  the  solicitor  to  act  under 
the  direction  of  the  courts  which  refers  only 
to  causes  in  which  the  solicitor  is  acting, 
and  not  to  his  own  disqualification  for  prac- 
ticing. 

Same. 

An  order  of  the  court  of  chancery  disbar- 
ring a  solicitor  in  chancery  from  practicing 
as  solicitor  and  counselor  in  the  court  of 
chancery,  entered  in  proceedings  not  purport- 
ing to  be  proceedings  to  punish  for  contempt, 
is  not  sustainable  as  a  punishment  for  con- 
tempt. 

Appeal  and  Error  — •  Motion  to  IHsmisa 
»  Merits  Not  Considered. 

Whether  an  order  of  the  court  of  chancery, 
disbarring  a  solicitor  in  chancery  from  prac- 
ticing as  solicitor  and  counselor  in  the  court 
of  chancery,  is  sustainable  as  an  order  sus- 
pending him  from  practicing  in  the  court  of 
chancery  until  the  supreme  court  has  acted 
under  the  statute,  will  not  be  considered  on 
a  motion  to  dismiss  an  appeal  from  the  or- 
der, but  the  question  can  be  dealt  with  only 
on  the  appeal  itself  in  determining  whether 
the  order  shall  be  afiirmed,  reversed,  or  modi- 
fied. 

'  Appeal  from  Chancery  Court. 

Disbarment  proceedings  against  Simon 
Halm,  solicitor  of  Court  of  Chancery.  De- 
cree of  disbarment  ordered.  Defendant  ap- 
peals. Motion  to  dismiss  appeal.  The  facts 
are  stated  in  the  opinion.    Motion  denied. 

Tselsan  B.   CfuskUl  for  motion. 
Robert    E,    McCarier   and    Charge   W,   0. 
McCarier  opposed. 

[512]  SwAYZE,  J. — ^The  proceedings  are  not 
in  the  nature  of  proceedings  for  contempt  of 
court  nor  mere  disciplinary  proceedings. 
The  distinction  between  proceedings  to  pun- 
ish for  contempt  and  proceedings  to  disbar 
is  sufficiently  shown  by  the  decision  of  the 
United  States  supreme  court  in  Ex  p.  Brad- 
ley, 7  Wall.  364,  19  U.  S.  (L.  ed.)  214,  and 
Ex  p.  Robinson,  19  Wall.  605,  22  U.  3-  (L- 
ed.)  205.  We  have  no  doubt  that  the  chan- 
cellor has  the  same  power  to  proceed  against 
an  attorney  for  contempt  as  against  any 
other  person,  and  that  he  has  the  addi- 
tional power  to  suspend  a  solicitor  or  coun- 
selor from  appearing  in  the  court  of  chan- 
cery provided  he  does  not  as  far  as  to 
infringe  upon  the  powers  possessed  by  the 
supreme  court  at  the  time  of  the  adoption 
of  the  constitution  of  1S44.  This. would  in- 
clude power  to  suspend  until  the  facts  could 
be  presented  to  the  supreme  court  for  more 
severe  action.     Whether   an   appeal   will   lie 
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from  an  order  punishing  for  contempt  or 
even  suspending  a  solicitor  for  a  limited 
time  as  an  act  of  mere  discipline  is  not  the 
question  now  before  us.  This  order  ^'debars" 
Mr.  Hahn  from  appearing  hereafter  in  the 
court  of  chancery  as  a  solicitor  or  counselor, 
and  prohibits  him  from  exercising  any  of 
the  functions,  rights  or  privileges  of  a  so- 
licitor or  counselor  of  that  court.  We  do 
not  know  whether  the  selection  of  the  un- 
usual word  ''debar"  was  merely  accidental 
or  whether  it  was  chosen  advisedly  in  an 
effort  to  distinguish  the  order  from  the  well 
known,  and  long-continued  procedure  of  the 
supreme  court  not  hitherto  departed  from 
in  the  whole  history  of  New  Jersey's  juris- 
prudence, except  perhaps  m  a  single  sporadic 
case  to  be  mentioned  hereafter.  That  pro- 
cedure was  commonly  known  as  a  procedure 
to  disbar.  As  neither  ''disbar"  nor  "debar" 
accurately  expresses  the  result  in  technical 
terms,  the  mere  question  of  words  is  not 
important.  Nor  do  we  attribute  any  signifi- 
cance to  the  fact  that  the  proceeding  was 
by  its  title  directed  against  Mr.  Hahn  as  a 
solicitor  only,  and  was  for  malpractice  as  a 
solicitor  while  the  order  affects  him  as  a 
counselor  also.  The  fact  that  he  is  pro- 
hibited from  exercising  his  rights  as  a  ''coun- 
^lor  [513]  of  this  court"  is,  as  will  be  shown, 
of  more  importance.  We  deal  with  the  sub- 
stance rather  than  the  form  of  the  order. 
In  substance  it  has  the  same  effect,  if  valid, 
as  far  as  the  court  of  chancery  is  concerned, 
as  striking  the  appellant's  name  off  the  roll 
would  have,  and  the  real  question  now  before 
us  is  whether  an  appeal  will  lie  from  an  order 
of  the  court  of  chancery  having  that  effect. 

There  is  some  divergence  in  the  cases  as 
to  whether  an  appeal  will  lie  in  such  a  case 
where  the  lower  court  has  jurisdiction.  It 
turns  sometimes  upon  a  mere  question  of 
procedure,  and  sometimes  upon  the  statutes 
of  the  state.  Our  statute,  dating  from  1799 
( Pat.  L.  p.  434  §  59 ) ,  enacts  that  all  persons 
aggrieved  by  any  order  or  decree  of  the  court 
of  chancery  may  appeal  from  the  same  or 
any  part  thereof  to  the  court  of  errors 
and  appeals.  Comp.  Stat.  p.  450  §  111. 
On  the  face  of  it,  we  think  that  a  man 
is  aggrieved  by  an  order  that  deprives  him 
of  one  office,  that  of  solicitor,  and  prevents 
him  from  exercising  to  the  full  extent,  an- 
other ofiice,  that  of  counselor.  We  need  not 
go  so  far  as  the  supreme  court  of  Connecticut 
and  hold  that  the  office  of  solicitor  or  coun- 
selor can  fairly  be  regarded  as  property. 
In  re  O'Brien,  79  Conn.  46,  63  Atl.  777,  780. 
It  is  enough  to  say  that  one  holding  such 
an  office  is  as  much  aggrieved  and  entitled 
to  appeal  to  the  courts  for  protection  in  its 
enjoyment,  as  a  public  officer  or  the  officer 
of  a  private  corporation  is  by  means  of  quo 
warranto,  mandamus  or  certiorari  with  an 
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ultimate  appeal  to  this  court.  The  right  of 
appeal  by  attorneys  from  orders  of  disbar- 
ment is  well  settled  by  the  decision  of  tribu- 
nals of  the  first  authority.  In  Ex  p.  Bradley, 
7  Wall.  364,  19  U.  S.  (L.  ed.)  214,  a  num- 
damns  was  issued  to  restore  an  attorney  and 
counselor  to  his  office  from  which  he  had 
been  removed  by  an  inferior  tribunal.  Mr. 
Justice  Miller  dissented  from  this  judgment 
of  the  court  but  did  not  question  that  a 
state  appellate  tribunal  might  entertain  an 
appeal;  his  argument  was  that  the  supreme 
court  of  the  United  States  possessed  no  such 
general  supervisory  power  over  inferior  fed- 
eral courts  as  belongs  to  the  king's  bench 
and  the  appellate  tribunals  of  the  states. 
The  jurisdiction  of  the  last  named  tribunals 
to  [514]  review  has  been  exercised  in  re- 
peated instances.  It  is  enough  to  cite  In  re 
Durant,  80  Conn.  140,  67  Atl.  497;  In  re 
Eldridge,  82  N.  Y.  161,  37  Am.  Rep.  658. 
The  report  of  the  former  case  in  10  Ann.  Caa. 
539,  is  accompanied  by  a  note  citing  cases 
in  which  the  appellate  jurisdiction  has  been 
exercised;  in  some  the  facts  have  been 
reviewed,  and  in  others  the  legal  errors  only. 
Boston  Bar  Assoc,  v.  Greenhood,  168  Mass. 
169,  46  N.  E.  568.  In  the  last  cited  case,  the 
language  of  the  statute  was  similar  to  that 
of  our  Chancery  act  above  quoted.  In  Eng- 
land, also,  an  appeal  is  allowed  from  an 
order  striking  a  solicitor  off  the  roll.  In  re 
Hardwick,  12  Q.  B.  D.  (Eng.)  148;  53  L.  J. 
Q.  B.  64. 

Whatever  doubt  there  may  be  as  to  the 
right  of  appeal  from  a  mere  disciplinary 
order,  there  can  be  no  doubt  as  to  the  ap- 
pealability of  such  an  order  as  this  if  the 
court  of  chancery  was  without  jurisdiction 
to  make  it,  since  if  this  court  cannot  restrain 
the  excess  of  jurisdiction,  no  court  can,  and 
the  usurpation  of  power,  if  there  is  any, 
would  go  uncorrected.  The  supreme  court 
could  not  act  by  mcmdarmis  as  the  United 
States  supreme  Court  acted  in  the  Bradley 
case,  because  the  court  of  chancery  is  one 
of  co-ordinate  jurisdiction.  Only  this  court 
can  act,  and  that  by  way  of  appeal.  The 
stress  of  the  argument  at  bar  was  upon  the 
question  whether  the  court  of  chancery  had 
jurisdiction.  This  question  we  proceed  to 
consider. 

Our  method  of  licensing  count^elors,  attor- 
neys and  solicitors  is  peculiar.  From  the 
very  beginning  of  the  Province  of  New  Jersey 
in  the  time  of  Lord  Cornbury  and  probably 
in  East  Jersey  at  least  from  the  time  of  Gov- 
ernor Basse  in  1698  (Leam.  &  Spen.  223 
§  11),  attorneys  and  counselors  have  been 
licensed  by  the  governor  under  the  great 
seal  of  the  state.  The  supreme  court  never 
has  licensed  them  nor  admitted  them  to  prac- 
tice. In  re  Branch,  70  N.  J.  L.  568,  570,  571, 
57   Atl.  431.     There  has  never  been  a   sug- 


gestion that  the  court  of  chancery  hag  li- 
censed solicitors  to  practice  in  that  court.  A 
careful  distinction  has  been  preserved  in 
that  court  between  mastexs  and  solicitora. 
Beginning  with  1817  at  least,  the  rules  of  the 
court  of  ohaacery  h&ye  provided  for  the  oatfai 
of  masters  but  not  for  the  oaths  of  solicitors, 
no  doubt  because  solicitors  who  were  licensed 
by  the  governor,  were  [515]  sworn  in  the 
supreme  court,  and  there  were  no  solicitors 
licensed  by  the  chancellor  as  chancellor. 
After  the  new  constitution  of  1844,  there 
seems  to  have  been  some  doubt  of  the  power 
of  the  chancellor  to  appoint  masters,  and 
in  1845,  the  legislature  enacted  that  the 
power  should  continue  in  the  chancellor. 
P.  L.  1845  p.  161.  This  was  confirmed  in 
1846.  P.  L.  1846  p.  188.  The  act  now  ap- 
pears  in  the  compiled  statutes.  Comp.  Stat 
3785  pi.  8.  There  is  no  such  legislation  as 
to  solicitors.  A  claim  by  the  chancellor  to 
appoint  or  remove  solicitors  is  inconsistent 
with  the  language  of  the  governor's  commis- 
sion. See  70  N.  J.  L.  570,  57  Atl.  431.  The 
mandiate  of  the  governor  under  the  great 
seal,  attested  by  the  secretary  of  state,  is 
addressed  to  the  court  of  chancery  as  well 
as  to  the  supreme  court  and  all  the  courts 
of  record  within  the  state.  In  1748  the  co- 
lonial legislature  enacted  a  fee  bill  (1  Xevill 
338;  Allinson  160)  which  gave  the  govern- 
or a  fee  of  twenty  shillings  for  licens- 
ing an  attorney,  and  the  supreme  court 
a  fee  of  eighteen  shillings  for  "admitting" 
every  attorney,  and  those  provisions,  in 
substance,  have  remained  on  the  statute 
books.  No  mention  was  made  of  any  li- 
cense to  a  solicitor  until  the  act  of  1799 
(Pa^.  L.  p.  418)  which  gives  the  governor  a 
fee  of  three  dollars  for  a  "license  to  an  at- 
torney and  solicitor,"  and  the  judges  of  the 
supreme  court  a  like  fee  in  the  same  language. 
The  language  is  repeated  in  the  revision  of 
1877  and  is  to  be  found  in  the  compiled  stat- 
utes of  1910.  Comp.  Stat.  pp.  2278,  22^^!. 
The  fact  that  attornev  and  solicitor  were 
coupled,  that  a  fee  was  allowed  the  governor, 
and  a  like  fee  for  the  same  service  to  the 
justices  of  the  supreme  court,  is  significant 
enough;  its  importance  is  emphasized  by  the 
fact  that  although  the  chancellor  was  then 
paid  by  fees  and  his  fee  bill  was  for  the 
first  time,  as  far  as  appears,  provided  for  by 
the  very  same  act  of  1899,  no  mention  is  made 
of  any  fee  to  him  for  licensing  a  solicitor. 
Governor  Pater  son  had  himself  been  ^ver- 
nor  and  chancellor,  and  was  not  likely  to 
overlook  any  of  the  chancellor's  rights  when 
he  was  for  the  first  time  drawing  a  fee  bill 
to  be  provided  for  that  officer  by  the  h'fns- 
lature.  It  is  probable,  as  sugsrested  in  the 
case  of  In  re  Raisch,  83  N.  J.  Eq.  82.  90  Atl 
12,  that  in  New  Jersey  as  [516]  in  England 
in  early  times,  no  distinction  was  madt^  be- 
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tween  the  practice  of  an  attorney  in  a  court 
of  law  and  his  practice  in  tlie  court  of  chan- 
cery. The  instances  cited  by  the  learned 
vice-chancellor  on  pages  114  and  116  point 
to  that.  But  when  Judge  Paterson  was  draw- 
ing the  fee  bill  and  the  Practice  act,  he  wrote 
with  accuracy,  and  for  the  first  time  a  fee 
was  provided  the  governor  for  a  license  to 
an  attorney  and  solicitor.  The  license  was 
as  it  has  ever  since  been  a  single  license  to 
one  individual  in  a  double  capacity  for  one 
fee.  See  Lynde  v.  Lynde,  64  X.  J.  Eq.  736, 
747,  "52  Atl.  694,  97  Am.  St.  Rep.  692,  5  L.R.A. 
471.  That  the  governor  in  granting  the  li- 
cense was  acting  as  governor  and  not  as  a 
chancellor  also  is  apparent  from  the  fact 
that  the  fee  was  given  him  as  governor,  and 
not  as  chancellor;  while  the  fee  for  such  judi- 
cial service  as  was  rendered  even  in  the  li- 
censing of  a  solicitor  was  given  to  the  jus- 
tices of  the  supreme  court. 

Enough  has  been  said  to  demonstrate  the 
difference  between  our  practice  and  the  Eng- 
lish practice.  Practitioners  in  the  superior 
courts  in  England  were  admitted  by  each 
several  court  to  practice  in  that  court,  and 
each  court  had  its  own  roll.  3  BI.  Com.  26. 
By  the  act  of  2  Geo.  II.  c.  23  §  20,  a  sworn 
attorney  in  any  of  the  courts  of  king's  bench, 
common  pleas,  &c.,  might  be  sworn  and  en- 
rolled as  a  solicitor  without  further  fee 
after  an  examination  of  his  qualifications 
to  be  a  solicitor.  That  act  did  not  give  a 
similar  privilege  to  solicitors  to  act  in  the 
law  courts,  and  the  omission  was  corrected 
by  23  Geo.  II.  c,  26,  §  15,  which  permitted 
solicitors  to  be  enrolled  as  attorneys  of  the 
king's  bench  or  common  pleas  without  fee 
upon  an  examination  by  the  judges  of  the 
solicitor  touching  his  fitness  and  capacity  to 
act  as  attorney.  Under  such  a  system,  each 
court  controlled  its  own  roll  and  its  own 
ullicers,  and  although  an  attorney  who  had 
b<?en  struck  off  the  roll  of  one  court  might 
also  be  stricken  off  the  roll  of  another  court, 
this  was  not  always  done.  1  Tidd  89;  1 
-Arch.  30;  In  re  Smith,  1  B.  &  B.  522,  5 
C.  C.  L.  172.  The  power  of  the  English 
courts  was  a  power  to  discipline  officers  of 
thi.'ir  own  appointment  by  striking  names  off 
a  roll  kept  by  that  very  court,  not  by  some 
other.  In  New  Jersey  the  appointment  comes 
not  from  the  court  but  from  the  governor; 
counselors,  attorneys  and  solicitors  arc  more 
than  [517]  mere  court  oflScers;  their  com- 
missions run  in  substantially  the  same  terms 
and  are  issued  by  the  same  authority  and 
with  the  same  solemnity  as  our  own.  They 
do  not  in  terms  require  enrollment  by  the 
court.  That  requirement  comes  from  im- 
memorial usage  descended  from  the  English 
practice  and  implied  rather  than  required  by 
the  Practice  act.  But  for  the  provisions  of 
Ann.  Cas.  1918B. — 63. 
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that  act  it  might  be  doubtful  whether  even 
the  supreme  court  could  nullify  the  gover- 
nor's commission,  or  whether  any  acticm  of 
that  character  could  be  of  consequence  if  the 
governor  should  dioose  to  issue  a  new  com- 
mission.    Could  the  chancellor,   even   if  he 
knew  an  attorney  and  solicitor  to  be  unfit 
to  practice,  refuse  to  obey  the  mandate  of 
the  governor?    Whatever  the  inherent  power 
of   a   court  may   be   to   punish  its   officers, 
it   has   no    inherent    power    to    deprive    the 
governor's    commission     of    its    efficacy    to 
authorize     an     attorney     and     solicitor     to 
"appear   and   practice   in   all   courts  of   rec- 
ord and  to  receive  fees  therefor,  and  to  re- 
quire al^  judges,  justices  and  others  concerned 
to  admit  him  accordingly."    The  power  of  the 
supreme  court  to  deprive  the  governor's  com- 
mission of  its  efficacy  rests  on  the  Practice 
act  of  1799.    Section  3  of  that  act  which  ap- 
pears substantially  unchanged  in  the  Revised 
Practice  act  of  1903   (Comp.  Stat.  p.  4054), 
enacted  that  if  any  counselor,   solicitor  or 
attorney-at-law  shall  be  guilty  of  malprac- 
tice in  any  of  the  said  courts,  he  shall  be  put 
out  of  the  roll  and  never  after  be  permit- 
ted to  act  or  practice  as  a  counselor,  solicitor 
or  attorney-at-law,  unless  he  shall  obtain  a 
new  license  and  be  again  enrolled  in  due  form 
of  law.    The  section  is  directed  against  mal- 
practice in  "any  of  the  said  courts."     The 
reference  is  to  section  1  of  the  act,  which 
authorizes  every  person  of  full  age  and  sound 
memory  to  prosecute  or  defend  any  action  in 
any  of  the  courts  of  judicature  of  this  state 
in  person  or  by  his  solicitor  in  chancery  or 
attomey-at-law.     The  reference  to  "solicitor 
in  chancery"  makes  it  clear  that  the  court 
of  chancery  was  included  among  the  courts, 
for  malpractice  in  which  an  attorney  and  so- 
licitor could  be  put  out  of  the  roll.    The  col- 
location of  sections  remained  the  same  until 
the  revision  of  March  27th,  1874;  section  3 
became    section    5,    and    the   language    was 
changed  so  as  to  read,  "If  any  counselor,  so- 
licitor or  attorney-at-law  [518]  shall  be  guil- 
ty of  malpractice  in  any  of  the  courts,  he  shall 
be  put  out  of  the  roll."  The  words  "any  of  the 
courts"  are  as  broad  as  they  can  well  be  and 
the  use  of  the  word  "solicitor"  again  shows 
that  the  court  of  chancery  was  included.     So 
also  does  the  languaprc  of  section   5  of  the 
revision    of    1903,    "any    court."      Although 
the    title    of   the    Practice    act   points   only 
to  the  courts  of  law,  it  must  be  remembered 
that  our  constitutional  provision  as  to  the 
title  of  an  act  is  not  found  in  the  constitu- 
tion of  1776,  and  the  act  of  1799  was  there- 
fore not  objectionable  on  that  score.    In  1844, 
when  our  present  constitution  was  adopted, 
the  power  of  the  supreme  court  under  the  act 
of   1799   was    settled   beyond    the   power   of 
legislative  interference;   and  the  legislature 
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in    the   revisions    of    1846,    1877    and    1903, 
merely  followed  the  ancient  lines. 

Judge  Paterson  prepared  also  an  act  re- 
specting  the   court  of   chancery   which    was 
passed  in  1799,  a  few  months  after  the  Prac- 
tice act.     Pat.  L.  p.  428.     lie  made  no  pro- 
vision therein  for  the  punishment  of  solici- 
tors   who   had    been    guilty   of    malpractice. 
It    is    almost    inconceivable    that   he    would 
have  omitted  such  a  provision  in  the  Chan- 
cery act  and  inserted  it  in  the  Practice  act 
if  it  had  been  meant  that  the  court  of  chan- 
cery  should   possess   that  power.     Moreover 
the  language  of  the  Practice  act  demonstrates 
that  the  power  was  meant  to  be  limited  to 
the  supreme  court.     The  only  penalty  pre- 
scribed for  misconduct,  including  as  we  have 
said,  misconduct  in  any  court,  was  that  the 
delinquent  solicitor  should  be  put  out  of  the 
roll,  and  never  after  permitted  to  practice. 
Obviously  before  he  could  be  put  out  of  the 
roll,  he  must  be  on  it.     The  only  roll  ever 
known  in  New  Jersey  is  a  roll  kept  by  the 
clerk    of    the    supreme    court,    going    back 
to   colonial   days,   and   for   many   years   the 
oath    to    which    an    attorney    and    solicitor 
subscribed      on      that    •  roll,      has      covered 
his    office    both    as    solicitor    and    as    at- 
torney.    In  re  Raisch,  83  K.  J.  £q.  97,  90 
Atl.  12.    The  oath  has  always  been  taken  be- 
fore the  supreme  court,     llie  suggestion  in 
the  Raisch  Case  that  Judge  Paterson,  when 
he  drew  the  Practice  act  of  1799,  either  erro- 
neously supposed  that  the  court  of  chancery 
maintained  a  separate  roll  of  its  solicitors 
and  that  they  took  their  official  oath  as  so- 
licitors before  the  chancellor  in  open  court, 
or  assumed  [519]  that  this  practice  (the  Eng- 
lish practice)  would  be  established  forthwith 
in  New  Jersey,  can  hardly  be  taken  seriously. 
That   Judge   Paterson,   who   was   a  solicitor 
himself  and  had  already  served  as  chancellor, 
could  have  made  the  mistake  of  supposing 
that  he  had  signed  such  a  roll  as  solicitor,  or 
that  he  had  had  such  a  roll  in  his  custody  as 
chancellor,  when  in  fact  he  had  not,  and  that 
he  had  taken  an  oath  as  solicitor  before  the 
then  chancellor  or  that  others  had  taken  such 
an  official  oath  before  him  when  chancellor, 
in  open  court,  when  the  fact  was  otherwise, 
is  to  us  incredible.    The  alternative  supposi- 
tion that  the  English  practice  would  be  forth- 
with established  in  New  Jersey  is  an  impos- 
sible supposition  since  Judge  Paterson  him- 
self omitted  from  the  Chancery  act  all  pro- 
vision as  to  striking  solicitors  from  the  roll 
and  carefully  inserted  such  a  provision  in  the 
Practice  act.    The  language  is  struck  out  of 
the  roll,  not  the  rolls. 

Judge  Paterson  moreover  had  a  good  rea- 
son for  putting  the  provision  in  question  in 
the  Practice  act.  Although  the  commissions 
of  counselors,  attorneys  and  solicitors  were 
from  the  governor  under  the  great  seal  of  the 


state,  the  practice  was  to  issue  the  commis- 
sion on  the  recommendation  of  the  supreme 
court,    and    only    on    that    recommendation. 
Even  the  commission  to  one  as  solicitor  was 
issued  on  the  recommendation  of  the  supreme 
court,  as   soon   at   least   as   the   commission 
began  to  run  to  the  licensee  as  both  attorney 
and  solicitor.    It  was  because  the  justices  of 
the  supreme  court  did  the  work  that  the  legis- 
lature gave  them  the  fee,  making  no  distinc- 
tion between  attorney  and  solicitor  and  giv- 
ing one  fee  for  the  two  combined.    There  was 
another  and  a  more  cogent  reason.    The  evil 
of  the  English  practice  was  that  a  man  might 
be  able  to  practice  in  one  court  who  had  been 
stricken  off  the  roll  of  another  court.    That 
evil  was  the  natural,  almost  inevitable  result, 
of  each  court  having  a  separate  roll.    That 
evil  Judge  Paterson  guarded  against  by  pro- 
viding that  for  malpractice  in  any  court,  the 
practitioner  should  be  put  out  of  the  roll  and 
never  after  permitted  to  practice  as  counselor, 
solicitor  or  attorney,  unless  he  obtained  a  new 
license  and  was  again  enrolled  in  due  form. 
The  evil  of  having  solicitors  and  attorneys 
under  the  control  of  two  distinct  courts  is 
well    illustrated    in    the   present   case.     Mr. 
Hahn's  offence  is  said  [520]  to  have  been  com- 
mitted by  him  as  a  solicitor  in  his  practice 
in  the  court  of  chancery.    The  supreme  court 
would  have  no  means  of  knowing  the  facts 
unless  communicated  to  it  by  the  chancellor, 
as  in  the  Cahill  case,  hereinafter  referred  to, 
or  by  some  outside  agency.     The  chancellor, 
by  proceeding  to  "debar"  the  solicitor,  pre- 
vents him   from  practicing  in   the  court  of 
chancery  before  the  supreme  court  can  even 
direct  proceedings  to  be  begun  in  the  supreme 
court.     Under  our  constitutional  provisions, 
the  attorney  cannot  be  put  out  of  the  roll 
without  notice  and  a  hearing,  and  pending 
the  hearing,  if  the  present  order  is  valid,  the 
lawyer,  as  he  is  commonly  called,  may  prac- 
tice in  one  tribunal  and  not  in  another,  the 
very  scandal  that  Judge  Paterson *s  act  would 
have  avoided.    One  who  is  put  out  of  the  roll 
of  the  supreme  court  is  disqualified  to  prac- 
tice in  all  courts ;  one  who  is  ''debarred"  as 
solicitor  may  still  practice  in  all  other  courts 
unless  a  new  proceeding  is  had  against  him- 
Judge  Paterson  could  not  have  meant  that 
Again,  the  provision  as  to  putting  counselors 
out  of  the  roll  is  contained  in  the  same  sec- 
tion as  the  provision  relating  to  attorneys 
and   solicitors.     Whether   the   attorney  and 
solicitor  holds  two  offices,  as  the  vice-chancel- 
lor argues  in  the  Raisch  case,  or  is  one  officer 
with  two  distinct  functions  as  a  justice  of 
the  supreme  court  is  also  a  judge  of  the  oyer 
and   terminer,   is   unimportant;    a  counselor 
certainly  holds  but  one  office,  that  of  couni^el 
or-at-law.    There  is  no  such  officer  as  *'a  coun- 
selor of  this  court,"  to  use  the  words  of  the 
chancellor's  order.    The  office  of  counselorat- 
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Jaw  cannot  be  divided  by  the  action  of  the 
court  of  chancery;  the  governor's  commission 
requiring^  all  courts  to  admit  him  as  such 
cannot  be  deprived  of  its  efficacy  in  one  end 
of  the  state  house  while  it  remains  efficacious 
in  the  other.  So  far  as  the  present  order 
affects  Mr.  Hahn  as  counselor,  it  is  a  clear 
excess  of  jurisdiction.  It  is  notable  that  in 
the  case  of  Cosey,  argued  at  the  same  time, 
there  was  no  attempt  to  "debar"  him  from 
practice  as  counselor;  so,  that  if  the  order  in 
his  case  is  valid,  although  he  may  not  issue 
a  subpoena,  he  may,  nevertheless,  appear  and 
argue  before  the  chancellor  as  a  counselor. 

To  return  to  the  language  of  the  Practice 
Act  of  1799.     The  provision  as  to  re-enroll- 
ment   of    itself    is    conclusive    against    the 
{521]   jurisdiction  of  the  court  of  chancery. 
A  new  license  could  be  obtained  only  as  the 
old  license  had  been  obtained,  by  a  recom- 
mendation of  the  supreme  court  and  a  com- 
mission from  the  governor;  and  that  commis- 
sion would  require  the  chancellor  as  well  aa 
other    judges   to   admit   the   practitioner   to 
practice.    The  control  of  this  new  license  and 
re-enrollment  would  thus  be  in  the  supreme 
court,  and  the  man  who  had  been  "debarred" 
on  one  day  by  the  chancellor  might  walk  into 
court  with  the  governor's  new  commission  the 
next  week.    To  avoid  that  scandal  the  control 
was  put  in  a   single  tribunal,  the  supreme 
court.    No  doubt  our  whole  system  of  admis- 
sion to  the  bar  and   of   disbarment  is  sui 
generis,  but  it  has  worked  well,  and,  so  far 
%8  we  know,  without  difficulty  for  over  a  cen- 
tury, recognised  by  the  court  of  chancery  as 
well  as  by  the  supreme  court,  and  no  ques- 
tion has  ever  been  brought  to  this  'court  until 
the  present  time.    We  are  far  from  suggest- 
ing that  any  inherent  power  of  the  court  of 
chancery  is  lost  by  disuse;  but  when  the  ques- 
tion is  whether   the  power   existed   in   that 
^urt,  the  fact  that  it  has  not  been  exercised, 
is  a  cogent  argument  against  its  existence. 
The  argument  becomes  irresistible  when  we 
find  that  a  distinguished  chancellor  commu- 
nicated to  the  supreme  court  a  case  of  mal- 
practice by  a  solicitor  in  the  court  of  chan- 
cery "with  the  suggestion  that  it  was  a  case 
lor  discipline."     In  re  Cahill,   66  N.   J.   L. 
^27,  50  Atl.  119.    It  is  true  we  are  referred 
in  the  opinion  of  the  vice-chancellor,  in  the 
Raisch  Case,  83  N.  J.  Eq.  Ill,  90  Atl.  12,  to 
an  unreported  case.  In  re  Edmunds,  where 
Chancellor  Runyon,  it  is  said,  expelled  from 
office  a  solicitor  who  had  forged  a  decree  of 
divorce.    The  fact  that  no  opinion  is  reported, 
and  that  the  chancellor  "stayed  the  infliction 
of  the  penalty,"  weakens  the  value  of   the 
caae  as  a  precedent  even  in  the  court  of  chan- 
cery.   We  cannot  avoid  the  thought  that  per- 
'haps  he  came  to  entertain  doubts  of  his  juris- 
dictibn.    The  explanation  that  he  was  led  by 
^considerations  of   mercv   seems   hardlv   ade- 
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quate  in  view  of  the  serious  nature  of  the 
offence — one  in  which  mercy  would  be  mis- 
placed. Such  weight  as  the  case  might  have 
had  in  the  court  of  chancery  is  lost  in  the 
face  of  the  subsequent  action  of  .Chancellor 
Magie  in  the  Cahill  case,  and  it  was  never 
followed  until  two  years  ago  in  the  Raisch 
case.  Even  the  [522]  opinion  in  that  case  is 
of  no  more  value  as  a  precedent  than  the 
weight,  great,  to  be  sure,  to  be  given  to  the 
view  of  the  very  learned  and  able  judge  w^ho 
gave  expression  to  it.  Confessedly,  what  he 
said  was  merely  obiter,  since  the  question  of 
jurisdiction  was  not  raised  in  the  case  (see 
pages  85,  86),  and  the  discussion  of  that 
subject,  it  seems  probaCle,  was  intended  as  a 
foundation  for  a  claim  of  jurisdiction  in  the 
court  of  chancery  that  had  never  been  exer- 
cised before,  with  the  possible  exception  of 
the  Edmunds  case.  This  court  is  not  bound 
by  the  Raisch  case,  nor  by  the  cases  in  the 
court  of  chancery  that  have  followed  it  dur- 
ing the  last  two  years  without  any  further 
consideration  of  the  question  of  jurisdiction. 

We  have  thus  far  dealt  with  the  question 
as  one  of  statutory  construction.  The  Raisch 
case  seeks,  however,  to  vindicate  the  jurisdic- 
tion, on  the  theory  that  the  power  was  inher- 
ent in  the  court  of  chancery  when  the  consti- 
tution of  1844  was  adopted.  This  is  deduced 
from  the  fact  that  the  English  chancellor  ex- 
ercised the  power  over  the  solicitors  in  his 
court.  The  deduction  lacks  support  in  fact. 
What  the  English  chancellor  did  was  to 
strike  off  the  roll  of  the  court  of  chancery  a 
solicitor  who  was  enrolled  thereon.  Prece- 
dents antedating  the  Judicature  acts  of  1873 
and  1875  are  given  in  Seton  Dec.  651,  652. 
There  is  nothing  that  we  have  found  or  that 
counsel  has  cited  to  show  that  the  English 
chancellor  ever  undertook  to  strike  a  name 
off  the  roll  of  the  king's  bench.  The  very 
reason  that  the  order  now  brought  here  for 
review  rejects  the  precedents  of  the  English 
chancery  and  "debars"  Mr.  Hahn  is  that  the 
established  form  of  order  would  be  absurd 
since  Mr.  Hahn  has  never  signed  a  roll  of  the 
court  of  chancery.  A  novel  term  had  to  be 
invented  for  this  novel  proceeding  and  he  is  . 
"debarred."  No  power  to  "debar"  was  ever 
asserted  by  the  English  chancery. 

But  the  case  is  of  too  much  importance  to 
rest  the  argument  upon  the  novelty  of  the 
word  used,  significant  as  that  novelty  is.  The 
jurisdiction  of  the  court  of  chancery  that  is 
protected  by  the  constitution  of  1844,  is  the 
jurisdiction  that  existed  at  that  time.  This 
jurisdiction  was  not  necessarily  the  same  as 
the  jurisdiction  of  English  chancery.  So  far 
as  the  latter  depended  on  English  [523]  stat- 
utes antedating  the  Revolution,  our  inquiry 
must  be  whether  the  statute  was  in  force 
in  New  Jersey.  The  regulation  of  the  enroll- 
ment, which  meant  the  admission  to  practice, 


836 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


of  solicitors  was  regulated  at  the  time  of  our 
Revolution  by  statutes.  The  name  "solicit- 
ors'' seems  to  have  arisen  in  the  seventeenth 
century.  Chris.  His.  Sol.  74.  In  1729,  the 
act  of  2  Geo.  II.  c.  23,  for  the  better  regula- 
tion of  attorneys  and  solicitors  was  passed. 
That  act  required  only  an  oath  that  the  af- 
fiant would  truly  and  honestly  demean  him- 
self in  the  practice  of  an  attorney.  Chris. 
111.  We  have  already  referred  to  the  act  at 
length.  It  was  extended  (23  Geo.  II.  c.  26) 
so  as  to  give  solicitors  the  privilege  to  prac- 
tice in  the  king's  bench  without  further  fee. 
The  important  point  is  that  the  practice  of 
solicitors  was  regulated  by  statute.  By  the 
constitution  of  1776  it  was  provided  that  so 
much  of  the  statute  law  as  had  theretofore 
lu'cn  practiced  in  the  colony,  should  still  re- 
main in  force,  until  altered  by  the  legislature. 
To  make  definite  exactly  what  was  meant, 
the  legislature,  on  November  24th,  1792,  au- 
thorized Judge  Paterson,  who  was  then  gov- 
ernor, to  collect  and  reduce  into  proper  form 
all  the  statutes  of  England  or  Great  Britain, 
which  before  the  Revolution  were  practiced 
and  which  by  the  constitution  extended  to 
this  state,  as  also  all  the  public  acts  passed 
by  the  legislature  before  or  since  the  Revolu- 
tion which  remained  in  force;  and,  on  March 
19th,  1795,  authorized  him  to  collect,  alter 
and  modify  the  statutes  he  had  not  reported 
on  and  to  propose  to  the  legislature  such  bills 
as  to  him  should  appear  conducive  to  the 
general  interests  of  the  state  and  to  the  com- 
pletion of  the  revision  and  system  of  the  laws 
of  this  state.  Judge  Paterson's  work,  in  pur- 
suance of  these  legislative  mandates,  has  ever 
since  been  treated  as  a  complete  system  of 
the  statute  law  of  New  Jersey,  in  1799. 
Schomp  v.  Schenck,  40  N.  J.  L.  196,  29  Am. 
Rep.  219.  The  omission  of  the  acts  of  2  Geo. 
II.  c.  23,  and  of  23  Geo.  II.  c.  26,  together 
with  the  enactment  of  the  Practice  act  of 
1709,  make  it  clear  that  the  English  law  as 
to  the  admission  of  solicitors  was  not  applica- 
ble in  this  state,  and  account  for  the  uniform 
practice  with  reference  to  the  matter.  \Ye 
find  no  jurisdiction  of  such  proceedings  as 
this  existing  in  the  court  of  chancery  when 
the  constitution  of  1844  was  adopted. 

[524]  The  order  cannot  be  sustained  under 
the  section  of  the  Practice  act  requiring  the 
solicitor  to  act  imder  the  direction  of  the 
court.  That,  obviously,  refers  to  causes  in 
which  he  is  acting,  not  to  his  ovm  disqualifi- 
cation for  practicing  at  all,  which  is  the 
subject  of  another  clause  of  the  statute.  It 
is,  however,  suggested  that  the  order  made 
by  the  chancellor  may  be  sustainable  as  a 
punishment  for  contempt.  This  amounts  to 
saying  that  what  the  court  of  chancery  can- 
not do  directly,  it  can  do  indirectly.  The  dis- 
tmction  between  the  power  to  punish  for  con- 
tempt, and  the  power  to  disbar,  is  pointed 


out  in  Ex  p.  Robinson,  19  Wall.  505,  22  TJ.  a 
(L.  ed.)  205,  and  the  care  our  own  courts 
take  to  avoid  excessive  punishment  for  con- 
tempt, is  apparent  from  our  opinion  in 
O'Rourke  v.  Cleveland,  49  N.  J.  Eq.  577,  25 
Atl.  367,  31  Am.  St.  Rep.  719.  As  far  as  we 
know,  the  power  to  punish  for  contempt  is 
limited  to  fine  and  imprisonment  and  does  not 
extend  to  stripping  a  man  of  his  means  of 
gaining  a  living.  We  need  not  pursue  the 
subject,  since  the  proceedings  do  not  purport 
to  be  proceedings  to  punish  for  contempt  and 
there  is  no  adjudication  of  a  contempt. 

As  the  court  of  chancery  was  without  juris- 
diction to  make  the  order,  the  motion  to  dis- 
miss the  appeal  must  be  denied. 

The  question  whether  or  not  the  order  de- 
barring the  appellant  may  be  held  to  be  an 
order  suspending  him  from  practicing  in  the 
court  of  chancery  imtil  the  Bupr^ne  court  has 
acted  under  the  statute  is  not  presented  by 
a  motion  to  dismiss  the  appeal  which  is  all 
that  is  now  before  us;  such  a  question  can 
be  properly  dealt  with  only  upon  the  appeal 
itself,  when  the  question  will  be  whether  the 
order  brought  up  by  the  appeal  shall  be  af- 
firmed, reversed  or  modified. 

Tbenohabd,  J.  (dissenting), — ^I  am  unable 
to  concur  in  the  conclusion  of  the  majority  of 
the  court.  I  think  the  court  of  chancery  had 
jurisdiction  to  make  the  order  under  review. 
I  think  it  had  power  to  make  it  substantially, 
for  the  reasons  given  by  Vice-Chancellor 
Stevenson  in  his  opinion  In  re  Raisch,  S3 
N.  J,  Eq.  Ill,  90  Atl.  12,  in  which  case  an 
order  quite  like  the  one  here  was  made.  If, 
as  I  think,  the  court  of  chancery  had  power 
to  make  such  order,  it  follows,  upon  well- 
settled  principles,  that  it  is  not  appealable. 
I  vote  to  dismiss  the  appeal. 

[525]  I  am  requested  by  Mr.  Justice^  Gar- 
rison and  Black,  and  Judges  White,  Terhune 
and  Heppenheimer,  to  say  that  they  concur 
in  this  view. 
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Introductory. 

The  earlier  cases  touching  on  an  attorney'fl 
right  to  a  review  of  proceedings  resulting  in 
his  disbarment  are  discussed  in  the  Dotefl  to 
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In  re  Durant,  10  Ann.  Gas.  539,  and  Buthb 
V.  Allen,  2  Am.  St.  Rep.  844.  This  note  col- 
lates the  more  recent  decisions. 

Appeal, 

In  aeveral  recent  cases  the  right  of  an  at- 
torney  to  review  by  appeal  proceeding  re- 
sulting in  his  disbarment  has  been  recognized. 
Peters    v.  State,  193  Ala.  598,  69  So.  576; 
State   V.   Kimball   (la.)    168  N.  W.  579;   In 
Matter  of  Goodman,  199  N.  Y.  143,  92  N.  E. 
211,  affirming  135  App.  Div.  594,  120  N.  Y.  S. 
801 ;  In  re  Robinson,  209  N.  Y.  354,  103  N.  E. 
160,   affirming  order  151  App.  Div.  589,  136 
X.  Y.  S.  548 ;  In  re  Flannery,  212  N.  Y.  610, 
106  N.   E.  630,  affirming  150  App.  Div.  369, 
135  N.  IT.  S.  612.    And  see  the  reported  case. 
In    the  case   of  In   Matter   of   QoodmaA, 
supra,   an  order  was  entered  suspending  an 
attorney  from  practice  for  a  period  of  two 
years.     From  this  order  an  appeal  was  taken, 
the  contention  being  that  the  charges  of  un- 
professional conduct  against  him  were  not 
sustained  by  the  evidence.     The  court-  said: 
**In  a  proceeding  of  thie  character  the  power 
of  review  ends  in  this  court  when  it  appears 
that  the  proceeding  has  been  instituted  and 
conducted  in  accordance  with  the  statutes  and 
rules  authorizing  it;  that  no  substantial  legal 
right  of  the  accused  has  been  violated;  that 
no  prejudicial  error  has,  been  committed  in 
the  reception  or  exclusion  of  testimony;  and 
that  there  is  some  evidence  to  sustain  the 
findings  upon  which  the  order  is  based.    Fur- 
ther we  cannot  go,  for  the  power  and  discre- 
tion of  the  appellate  division  in  the  infliction 
of  punishment  when  guilt  is  established  are 
not  subject  to  review  in  this  court." 

In  Peters  v.  State,  193  Ala.  598,  69  So. 
576,  an  attorney^  who  had  .been  disbarred, 
sought  to  review  the  proceedings  by  an  ap- 
peal under  the  statute,  which  was  allowed, 
but  it  was  held  that  the  appeal  did  not  per- 
mit a  trial  de  novo  but  only  a  review  on 
exceptions  taken  at  the  trial,  the  court  say- 
ing: "It  is  plain  that  appeals  in  such  cases 
are  not  trials  de  novo  in  this  court.  The 
statute  (Code,  §  3002)  vests  in  the  trial 
court  the  power,  and  imposes  thereon  the 
duty  to  decide  whether  the  attorney  charged 
shall  be  disbarred  or  merely  suspended.  In 
order  to  present  for  review  a  trial  court's 
decision  to  disbar,  rather  than  suspend,  an 
attorney,  it  is  necessary  to  save  the  question 
in  the  trial  court.  It  cannot  be  presented 
here  for  the  first  time.  Hence  there  cannot 
he  on  this  record  any  review  of  the  trial 
court's  conclusion  to  disbar,  rather  than  sus- 
pend, the  attorney." 

In  State  v.  Kimball  (la.)  158  N.  W.  579, 
the  court  held,  in  reviewing  disbarment  pro- 
ceedings on  appeal,  that  a  disbarred  attorney 
has  the  right  to  submit  questions  of  fact  on 
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the  evidence  in  the  record,  if  he  included  the 
evidence  in  his  abstract,  but  that  where  no 
evidence  was  presented,  only  points  of  law 
eould  be  reviewed. 

In  each  of  the  following  cases  an  appeal 
taken  by  a  disbarred  attorney  was  enter- 
tained, though  the  question  of  the  attorney's 
right  to  appeal  was  not  raised:  Wernimont 
V.  State,  101  Ark.  210,  Ann.  Gas.  1913D  1156, 
142  S.  W.  194;  In  re  Soale,  31  Cal.  App.  144, 
159  Pac.  1065;  In  re  Kone,  90  Conn.  440,  97 
Atl.  307;  U.  S.  v.  Ballinger,  35  App.  Cas. 
(D.  C.)  620;  Jones  v.  McCuUough,  138  Ga. 
16,  74  S.  E.  694;  In  re  Darrow,  175  Ind.  44, 
92  N.  E.  369;  In  re  Wilson,  79  Kan.  460,  453, 
100  Pac.  75;  In  re  Wilson,  79  Kan.  674,  17 
Ann.  Cas.  690,  100  Pac.  636,  21  L.R.A.(N.S.) 
617;  Lenihan  v.  Com.  165  Ky.  93,  176  S.  W. 
948,  L.R.A.1917B  1132;  Heck  v.  Battistee, 
172  Ky.  234,  189  S.  W.  25;  Denny  v.  Com. 
175  Ky.  357,  194  S.  W.  330;  Boston  Bar 
Assoc,  v.  Casey,  204  Mass.  331,  90  N.  £.  584, 
affirming  196  Mass.  100,  81  N.  E.  892;  In  re 
Ailing  224  Mass.  9,  112  N.  £.  404;  In  re 
Spenser,  203  N.  Y.  613,  96  N.  E.  1131;  In  re 
Hopkins,  64  Wash.  569,  103  f  ac.  805. 

Writ  of  Error. 

Disbarment  proceedings  may  in  the  federal 
courts  be  reviewed  by  a  writ  of  error.  Cobb 
V.  U.  S.  172  Fed.  641,  96  C.  0.  A.  4T7; 
Thatcher  v.  U.  S.  212  Fed.  801,  129  O.  0.  A. 
255,  affirming  order  In  re  Thatcher,  190  Fed. 
969,  rehearing  denied  Thatcher  v.  U.  S.  219 
Fed.  173,  135  C.  C.  A.  71. 

MandatntM* 

In  order  to  obtain  a  writ  of  mandamus  to 
review  disbarment  proceedings,  an  attorney 
must  clearly  show  his  right  thereto.  Where 
the  trial  court  has  jurisdiction  of  the  sub- 
ject-matter, and  there  is  some  evidence  to 
support  the  charges  on  which  the  disbarment 
proceedings  are  founded,  the  writ  will  not 
issue.  Garfield  v.  U.  S.  32  App.  Cas.  (D.  C.) 
109;  U.  S.  V.  Ballinger,  35  App.  Cas.  (D.  C.) 
620;  State  v.  Brough,  33  Ohio  Cir.  Ct.  Rep. 
257. 

In  U.  S.  V.  Ballinger,  supra,  it  appeared 
that  an  order  disbarring  an  attorney  from 
practicing  before  the  secretary  of  the  interior 
was  entered.  Later  the  order  was  revoked 
and  canceled.  The  attorney  subsequently  pe- 
titioned for  a  writ  of  mandamus  to  compel 
the  secretary  of  the  interior  to  make  the  re- 
voking order  show  on  its  face  that  it  related 
back  and  vacated  the  original  order  as  of  its 
date.  The  court  held  that  it  had  no  jurisdic- 
tion to  review  the  judgment  of  the  secretary 
of  the  interior,  entered  in  the  exercise  of  his 
discretion,  saying:  "Nor  can  it,  in  this  pro- 
ceeding, undertakfi  to  interpret  the  meaning 
and  operation  of  the  order  entered,  and  re- 
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store  relator  to  any  rights  of  property  that 
may  have  been  denied  him  by  virtue  of  the 
order  of  disbarment,  while  it  was  in  appar- 
ent force.  That  could  only  be  done  in  a  case 
involving  such  a  right  between  the  parties 
interested.  If  the  order  of  February  5,  1900, 
was  entered  without  due  process  of  law,  it 
would  be  a  nullity,  and  impeachable  in  any 
proceeding  in  which  it  might  be  pleaded  or 
offered  in  evidence.  But  the  duty  of  ascer- 
taining the  effect  of  that  order,  and  of  its 
subsequent  cancellation  is  that  of  the  tribu- 
nal in  which  the  action  is  depending." 

In  State  v.  Brough,  33  Ohio  Cir.  Ct.  Rep. 
257,  an  attorney,  who  had  been  disbarred, 
applied  for  a  writ  of  mandamus  to  compel  a 
lower  court  to  permit  him  to  practice  therein. 
The  grounds  claimed  for  the  issuance  of  the 
writ  were  stated  to  be  that  the  court  which 
disbarred  him  had  no  jurisdiction,  that  if  it 
had  jurisdiction  it  did  not  extend  beyond  its 
own  court,  and  that  the  legislature  had 
passed  an  act  admitting  him  to  practice.  The 
court  held  that  to  entitle  the  relator  to  the 
remedy  of  mandamus,  he  must  show  a  clear 
right  thereto,  and  the  claims  set  forth  by 
him  being  decided  against  him,  the  writ  was 
refused. 

In  Garfield  v.  U.  S.  32  App.  Cas.  (D.  0.) 
100,  a  petition  for  a  writ  of  mandamus  by  a 
firm  of  attorneys  who  had  been  disbarred 
from  practicing  in  the  department  of  the 
secretary  of  the  interior  was  allowed,  the 
secretary  of  the  interior  being  ordered  to 
restore  them  to  practice.  From  that  order  an 
appeal  was  taken  by  the  secretary.  It  was 
held  that  the  secretary  of  the  interior  having 
jurisdiction  of  the  subject-matter,  and  having 
found  that  there  was  sufficient  evidence  to 
show  conduct  violative  of  the  rules  and  regu- 
lations, his  judgment  was  not  subject  to  re- 
view, and  the  order  issuing  the  writ  was 
reversed. 

Certiorari, 

It  has  been  held  that  a  writ  of  certiorari 
may  be  granted  to  review  disbarment  proceed- 
ings when  the  record  shows  on  its  face  that 
the  inferior  court  acted  without  jurisdiction. 
Baird  v.  Justice's  Court,  11  Cal.  App.  639, 
105  Pac.  259;  In  re  Radford,  159  Mich.  91, 
123  N.  W.  546,  16  Detroit  Leg.  N.  757. 

In  the  case  first  cited  it  appeared  that  a 
police  court  judge  who  was  trying  a  case 
before  a  justice  of  the  peace,  was  disbarred 
from  that  court.  His  client  applied  for  a 
writ  of  certiorari  on  which  the  order  of  dis- 
barment was  vacated,  an  appeal  was  taken, 
and  it  was  held  that  while  the  petitioner  was 
not  a  party  in  interest  entitling  him  to  bring 
the  petition,  nevertheless,  inasmuch  as  a  jus- 
tice of  the  peace  had  no  authority  to  disbar 
attorneys,  the  record  itself  showed  that  the 
attorney  was  improperly  disbarred,  and  al- 


though the  court  below  should  not  have  en- 
tered a  judgment  vacating  the  order  on  the 
client*8  petition,  since  no  injustice  by  so  do- 
ing resulted,  the  judgment  was  affirmed. 

In  the  case  of  In  re  Radford,  159  Mich.  91, 
123  N.  W.  546,  16  Detroit  Leg.  X.  757,  pro- 
ceedings w^ere  brought  to  disbar  an  attorney, 
who^led  a  demurrer  to  the  charges.  The 
court  entered  an  order  overruling  the  demur- 
rer, to  review  whicli  order  the  attorney  ap- 
plied for  a  writ' of  certiorari.  It  was  held 
that  the  proceedings  must  be  finally  disposed 
of  in  the  trial  court  before  the  petition  for 
the  writ  of  certiorari  would  be  considered. 
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Virginia  Supreme  Court  of  Appeals — ^March 

15,  1917. 

120  Va.  055;  91  S.  B.  ^32. 


Trial  —  Reopening:  for  Additional  Tei- 
timony  —  Diseretion  of  Conrt. 

Reopening  the  case  to  take  additional  testi- 
mony inadvertently  omitted  being  within  the 
trial  court's  discretion  and  not  reviewable 
unless  arbitrarily  exercised,  it  is  proper,  in  an 
action  against  a  street  railway  for  injuries  to 
an  automobile  passenger,  to  permit  the  re 
opening  of  the  passenger's  case  to  show  the 
ownership  of  the  street  car  which  struck  the 
automobile. 

Anton&obiles  —  Oocnpant  —  latpntatioa 
of  Driver's  HoKliKenoo. 

That  the  wife  owned  an  automobile  which 
she  sent  to  another  city  for  her  husband  to 
use,  and  on  her  casual  visit  to  the  city,  while 
riding  with  him  in  the  automobile,  it  was 
struck  by  a  street  car,  at  a  crossing,  while 
she  was  engaged  in  conversation  with  another 
passenger  and  exercising  no  control  over  its 
operation,  does  not  render  negligence  of  the 
husband,  if  any,  imputable  to  her,  since  the 
husband  was  in  efTect  her  bailee. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  CHy  of  Richmond. 

I 

I 

Action  by  Mrs.  Sophia  Gorsuch,  plaintif, 
against  Virginia  Railway  and  Power  Com- 
pany, defendant.  Judgment  for  plaintilT. 
Defendant  brings  error.  The  facts  axe  stated 
in  the  opinion.     Affibmsd. 

B,  W.  Anderson,  A.  B.  Guidon  and  ThM. 
P.  Bryan  for  plaintiff  in  error. 

J.  Kent  Kaioley  and  M,  J,  FulUm  for  de- 
fendant in  error. 


VU^GINIA  R.  ETC. 

120  Va. 

[657]  Prentis,  J. — A  collision  occurred  at 
the  intersection  of  Eighth  and  Grace  streets, 
in  the  city  of  Richmond,  on  the  night  of  Sep- 
tember 19, 1914,  between  11 :30  and  12  o'clock, 
between  a  west-bound  automobile  and  a  north- 
bound street  car  of  the  Virginia  Railway  and 
Power  Company.  The  occupants  of  the  au- 
tomobile were  Mr.  Thomas  H.  Gorsuch,  his 
wife  Sophia,  and  their  friend,  Mr.  John  F. 
Stephenson.  The  front  part  of  the  automobile 
was  seriooaly  damaged  and  Mrs.  Qorsueh  was 
injured. 

Mr.  Gorsuch  was  employed  by  the  Virginia 
Railway  and  Power  Company  to  do  some  work 
in  the  city  of  Richmond  in  connection  with 
dismantling  certain  plants  on  Brown's  Island 
and  re-erecting  them  on  Belle  Isle.  His  wife 
Hyed  in  the  city  of  Baltimore.  She  owned 
the  automobile  referred  to,  but  Mr.  Gorsuch, 
shortly  before  the  accident,  had  told  her  that 
he  had  so  far  to  walk  to  his  work,  it  would 
be  a  convenience  to  him  to  have  the  use  of  the 
automobile  in  Richmond,  and  she  had  sent 
it  to  him,  and  it  had  been  in  Richmond  and 
in  his  possession  for  about  a  week  before  the 
date  of  the  accident.  On  the  afternoon  of  the 
day  of  the  accident,  Mrs.  Crorsuch  came  from 
Baltimore  to  Richmond  for  a  visit,  was  met 
at  the  train  by  her  husband  with  the  auto- 
mobile, and  after  a  pleasure  ride  Mr.  Stephen- 
son was  invited  to  go  with  them  to  a  local 
hotel,  where  the  party  had  something  to  eat 
with  some  beer  (though  there  is  no  sugges- 
tion of  intoxication),  and  after  watching  the 
dancing  they  started  home  about  11:30  p.m. 
Within  one  square  after  the  automobile 
started,  the  collision  occurred.  At  that  time 
the  surface  of  Grace  street  was  torn  up  be- 
cause the  company  was  relaying  or  repairing 
its  tracks  at  that  point.  The  excavations 
made  it  necessary  to  provide  a  temporary 
crossing  over  the  tracks  at  the  place  of  the 
accident,  which  consisted  of  railroad  ties  laid 
alongside  of  each  other,  making  a  crossing 
twelve  feet  wide. 

[658]  1.  One  of  the  errors  assigned  is,  that 
after  the  evidence  had  been  concluded,  the 
defendant  company  had  demurred  to  the  evf-  - 
dence  because  it  had  not  been  proved  that  the 
street  car  was  the  property  of  the  Virginia 
Railway  and  Power  Company,  although  the 
plaintiff,  Mrs.  Gorsuch,  had  rested  and  con- 
cluded her  case,  after  the  statement  of  the 
grounds  of  demurrer,  the  court  allowed  her 
to  reopen  the  evidence  and  prove  the  owner- 
ship of  the  street  car. 

There  is  no  merit  in  this  assignment.  At 
that  stage  of  the  proceedings  they  were  within 
the  control  of  the  trial  court,  and  it  was  the 
<liity  of  the  judge  to  permit  the  plaintiff  to 
prove  a  fact  which  had  been  inadvertently 
omitted,  but  about  which  there  was  no  doubt 
>vhatever.  Had  the  court  refused  to  do  so,  it 
would  have  been  reversible  error.    Matters  of 
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this  sort  are  within  the  discretion  of  the 
trial  court  and  will  not  be  reviewed  unless 
such  discretion  is  exercised  in  an  arbitrary  or 
obviously  improper  manner.  Norfolk,  etc.  R. 
Co.  V.  Coffey,  104  Va.  670,  61  S.  E.  729,  52  8. 
E.  367;  Daniels  v.  Thacker  Fuel  Co.  (W.  Va.) 
90  S.  E.  841;  Bums  v.  Morrison,  36  W.  Va 
423,  16  S.  E.  62;  Cook  v.  Raleigh  Lumber 
Co.  74  W.  Va.  503,  82  S.  E.  327. 

2.  Another  error  assigned  is  the  failure  of 
the  court  below  to  instruct  the  jury  that  the 
contributory  negligence  of  the  husband,  Mr 
Gorsuch,  should  be  imputed  to  Mrs.  Gorsuch 
in  bar  of  her  recovery. 

The  doctrine  of  imputable  negligence  has 
been  discussed,  and  the  books  are  full  of  cases 
dealing  with  the  question.  There  are  some 
conflicts  in  the  decisions,  but  it  may  be  re- 
garded as  settled  by  the  overwhelming  weight 
of  authority,  that  the  negligence  of  the  driver 
of  an  automobile  will  not  be  imputed  to  a 
mere  passenger,  unless  the  passenger  has  or 
exercises  control  over  the  driver.  The  negli- 
gence of  the  servant  is  imputed  to  the  master, 
because  the  master  employs  and  can  discharge 
the  servant  and  direct  his  actions.  It  seems 
to  be  well  settled  that  the  negligence  of  a 
husband  [659]  driving  an  automobile  is  not, 
as  a  general  proposition,  imputable  to  his  wife 
merely  because  of  the  marital  relation;  nor 
is  the  negligence  of  the  driver  of  an  automo- 
bile imputable  to  his  guest  merely  because  he 
is  riding  with  him  by  invitation.  Anthony 
r.  Kiefner,  96  Kan.  194,  160  Pac.  624,  L.R.A. 
1916F  876,  Ann.  Cas.  1916E  268;  Ann.  Cas. 
1912A  649;  Reading  Tp.  v.  Telfer,  67  Kan.  798, 
48  Pac.  134,  67  Am.  St.  Rep.  366,  110  Am.  St. 
Rep.  289;  Shultz  v.  Old  Colony  St.  R.  Co.  193 
Mass.  309,  79  N.  E.  873,  8  L.R.A.(N.S.)  697, 
118  Am.  St.  Rep.  602,  9  Ann.  Cas.  402;  Wach- 
smith  V.  Baltimore,  etc.  R.  Co.  233  Pa.  St. 
465,  82  Atl.  755,  Ann.  Cas.  1913B  679;  St. 
T^uis,  etc.  R.  Co.  v.  Bell  (Okla.)  169  Pac. 
336,  L.R.A.1917A  543. 

It  is  earnestly  claimed,  however,  that  be- 
cause of  the  fact  that  Mrs.  Gorsuch  owned  the 
automobile  involved  in  this  collision,  none  of 
the  rules  above  stated  are  applicable  to  this 
case,  and  that  Mrs.  Gorsuch,  as  the  owner 
of  the  machine,  had  such  control,  or  right  of 
control,  over  it  as  to  make  her  responsible  for 
the  negligence  of  her  husband. 

We  cannot  agree  with  this  suggestion.  Mr. 
(Jorsuch  was  the  gratuitous  bailee  of  hfer  au- 
tomobile and  had  been  for  a  week  before  the 
accident.  His  control  of  it  while  his  wife 
remained  in  Baltimore,  waa  as  absolute  as  if 
he  had  owned  the  machine,  and  the  casual 
visit  of  Mrs.  Gorsuch  to  Richmond  did  not 
change  this  control. 

The  case  of  Hartfield  v.  Roper,  21  Wend. 
(N.  Y.)  615,  34  Am.  Dec.  273,  decided  in 
1839,  is  instructive.  Newell  had  demised  his 
team  for  a  term  of  two  years,  which  had 
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not  expired  at  the  time  of  the  injury,  to  his 
Bou-in-law  and  co-defendant,  Roper.  Xiie  acci- 
dent, however,  occurred  when  Xewell,  the 
owner  of  the  team,  was  riding  in  the  vehicle, 
and  the  court  acquitted  him  of  responsibility 
for  the  accident  upon  tlie  ground  that  at  the 
time  thereof  he  had  no  control  over  the  team 
and  could  not  be  made  liable  [660]  without 
proof  of  positive  and  active  concurrence  in 
the  injury,  quaintly  adding,  *'*a  thing  for 
which  there  is  no  pretense  in  the  proof,  and 
which  implies  a  barbarous  temper,  which  the 
law  cannot  presume  in  any  one." 

This  appears  from  the  case  of  New  Jersey 
Electric  R.  Co.  v.  New  York,  etc  R.  Co.  61 
N.  J.  L.  287,  41  Atl.  1116,  43  L.R.A.  849.  The 
New  York,  Lake  Erie  and  Western  Railroad 
Company  was  the  owner  of  a  certain  locomo- 
tive and  cars  which  had  been  injured  in  a 
collision  between  such  locomotive  and  an  elec- 
tric car  of  the  New  Jersey  Electric  Railway 
Company.  At  the  time  of  the  accident  the 
locomotive  and  cars  of  the  plaintiff  had  been 
hired  by  the  day  and  from  day  to  day  for 
the  use  of  another  company,  the  New  York 
and  Greenwood  Lake  Ry.  Co.  which  latter 
company  was,  with  its  own  engineer,  fireman 
and  employees,  operating  the  same  upon  its 
own  roadbed  and  rails  at  the  time  and  place 
of  the  collision.  The  effort  was  made  to  im- 
pute the  negligence  of  the  operating  company, 
the  lessee,  to  the  New  York,  Lake  Erie  and 
Western  Railroad  Company,  the  owner  of  the 
cars,  but  the  court  refused  to  take  that  view, 
saying,  among  other  things:  "In  a  contract 
of  bailment  of  things  for  hire,  the  bailor  is 
not  responsible  to  a  third  party  for  injuries 
occurring  to  such  third  party  by  reason  of  the 
negligent  use  of  the  thing  hired  by  the  bailee, 
nor  for  the  negligence  of  the  servants  of  the 
bailee  in  respect  thereto.  The  bailee  does 
not  stand  in  the  place  of  the  bailor,  Ukor 
represent  him  in  such  relation  as  to  render 
the  ballot  liable  for  such  injuries;  nor  are 
the  servants  of  the  bailee  the  servants  of  the 
bailor,  or  in  any  sense  acting  for  him;  and  the 
contract  of  bailment  is  in  so  far  entirely  an 
independent  one,  and  the  liabilities  of  the 
bailor  and  the  bailee  to  third  parties  are  es- 
sentially independent  of  each  other." 

The  modern  and  better  doctrine  is  that  the 
negligence  of  a  bailee  of  property,  over  whom 
the  bailor  is  exercising  no  [661]  control  at 
the  time  of  the  injury,  is  not  imputable  to  the 
bailor.  Hence,  a  livery  stable  keeper  is  not 
prevented  from  holding  a  railroad  company 
liable  for  negligently  killing  a  horse  because 
the  negligence  of  the  hirer,  in  whose  sole  con- 
trol the  anima'  was,  contributed  to  the  injury. 
Gibson  v.  Bessemer,  etc.  R.  Co.  226  Pa.  St. 
198,  75  Atl.  194,  27  L.R.A.(N.S.)  690,  18 
Ann.  Cas.  535. 

The  proposition  is  also  strengthened  by  Sea 
Ins.  Co.  v.  Vicksburg.  etc.  R.  Co.  159  Fed.  676, 


86  C.  C.  A-  544,  17  L.R.A.(X.S.)  925:  Currie 
V.  Consolidated  R.  Co.  81  Conn.  383,  71  Atl. 
356;  Alabama  Great  Southern  R.  Co.  v. 
Clarke,  145  Ala.  459,  39  So.  816;  Van  Zile 
on  Bailments  and  Carriers  (2d  ed.  1903) 
sec.  119;  3  R.  C  L.  147. 

We  know  of  no  reason  for  applying  a  differ- 
ent rule  when  the  bailment  is  gratuitous. 

The  relation  of  Mrs.  Gorsuch  to  Mr.  Gor- 
Buch,  under  the  circumstances  above  referred 
to,  was  that  of  bailor  to  bailee,  and  until  she 
resumed  control  of  the  property,  the  operation 
of  the  car  was  as  completely  within  his  con- 
trol as  if  he  had  been  the  fee  simple  owner 
thereof. 

Mrs.  Gorsuch,  at  the  time  of  the  accident, 
wa3  no  more  responsible  for  the  negligence 
of  her  husband  than  the  other  guest  who  was 
riding  in  the  machine  was  responsible  there> 
for.  In  order  to  defeat  her  recovery  in  this 
case,  it  would  be  necessary  to  prove  that  bhe 
was  herseli  guilty  of  some  negligence.  This 
the  record  fails  to  show.  She  was  on  tbe 
front  seat,  on  the  side  of  the  automobile  from 
which  the  street  car  was  approaching,  half- 
turned,  so  that  she  could  not  see  the  ap- 
proaching street  car,  talking  from  time  to 
time  to  their  guest,  Stephenson.  This  con- 
duct was  perfectly  natural  and  such  as  is 
demanded  by  the  ordinary  rules  of  courtesy. 
She  had  no  reason  to  distrust  her  husband'3 
akill  or  carefulness,  and  notwithstanding  the 
advances  made  by  modern  women  towards 
political  and  [6^2]  economic  independence  of 
man,  it  still  remains  true  that  the  normtl 
woman  married  to  the  normal  man  recognizes 
the  obligation  of  obedience  contained  in  the 
marriage  vow,  and  observes  the  Pauline  in- 
junction to  remain  subject  to  her  husband, 
as  is  suggested  in  Reading  Tp.  v.  Telfer,  su- 
pra; Ann.  Cas.  1912A  649. 

There  is  nothing  then  in  this  record  t« 
indicate  any  negligence  on  the  part  of  the 
plaintiff  in  the  action,  Mrs.  Gorsuch. 

Where  a  passenger  is  in  a  private  vehicle 
by  invitation  and  is  exercising  no  eontrol 
over  the  driver,  the  negligence  of  such  driver 
cannot  be  imputed  to  the  passenger.  If  pr^ 
eluded  from  recovery  it  must  be  because  of 
his  own  negligence.  This  case  is  controlled 
by  the  well-established  doctrine  announeed  in 
the  case  of  Atlantic,  etc  R.  Co.  .▼.  Ironmon- 
ger, 95  Va.  632,  29  S.  E.  319. 

It  follows  from  this  that  it  is  unneoeseaiy 
to  pass  upon  the  question  as  to  Whether  the 
evidence  indicates  that  the  n^ligence  of  her 
husband  contributed  to  the  accident.  Wheth- 
er it  did  or  not,  under  the  circumstances  of 
this  case,  it  cannot  be  in^uted  to  her. 

Mrs.  Gorsuch  made  no  claim  in  her  tes- 
timony for  damages  for  injury  to  the  automo- 
bile, and  her  husband  stated  that  the  automo- 
bile had  been  repaired  at  his  own  expense. 
The  court  apparently  eliiiiinated  this  element 
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of  damage  from  the  consideration  of  the  jury, 
for  the  instruction  as  to  damages  limits  the 
jury  to  the  consideration  of  her  physical  and 
bodily  injuries,  mental  suffering  caused  by  the 
accident,  and  actual  damages  to  wearing  ap- 
parel and  jewelry;  and  the  jury  unquestion- 
ably heeded  this  instruction,  because  they  ren- 
dered a  verdict  of  $600,  and  the  repairs  to  the 
automobile  alone,  according  to  the  testimony, 
amounted  to  $590. 

[663]  The  question  as  to  responsibility  for 
the  accident  was  fairly  submitted  to  the  jury, 
and  they  were  justified,  upon  the  evidence  in- 
troduced by  the  plaintiff,  in  inferring  the 
negligence  of  the  company  from  the  failure  of 
the  motorman  to  keep*  a  proper  lookout  for 
travelers  upon  Grace  street,  and  in  failing  to 
moderate  the  speed  of  the  street  car  in  accord- 
ance with  the  city  ordinance  limiting  that 
speed  to  four  miles  an  hour  when  crossing 
Grace  street. 

The  judgment  will,  therefore,  be  affirmed. 

Affirmed. 


NOTE. 

The  reported  case  holds  that  the  negligence 
of  a  husband  in  driving  an  automobile  is  not 
to  be  imputed  to  his  wife  who  is  riding  as  a 
passenger  and  exercising  no  control  over  the 
driving,  though  the  car  is  the  property  of  the 
wife.  The  negligence  of  the  driver  as  impu- 
table to  an  occupant  of  an  automobile  is  dis- 
cussed in  the  notes  to  the  following  cases: 
Dale  V.  Denver  City  Tramway  Co.  19  Ann. 
Cas.  1223;  Wachsmith  v.  Baltimore,  etc.  R. 
Co.  Ann.  Cas.  1913B  679:  Corley  v.  Atchison, 
etc.  R.  Co.  Ann.  Cas.  191 5B  764;  Anthony  v. 
Kiefner,  Ann.  Cas.  1916E  264,  and  Hampel  T. 
Detroit,  etc.  R.  Co.  110  Am.  St.  Rep.  275. 
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Judicial   Notice   — •   Charter   of   Pnblle 
Service  Corporation. 

The  court  will  not  take  judicial  notice  of 
the  provisions  of  the  charter  of  a  public  serv- 
ice corporation. 

[See  124  Am.  St.  Rep.  57.] 
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Public  Service  Commissions  —  Review 
of  Findings. 

In  proceedings  before  the  public  service 
commission  by  a  telegraph  company  to  com- 
pel a  traction  company  to  remove  its  high- 
tension  power  line  from  dangerous  proximity 
to  the  telegraph  company's  wires,  the  find- 
ings of  the  commission,  that  both  parties 
were  corporations  subject  to  its  supervision, 
under  Acts  1908,  No.  116,  and  that  their 
lines  were  used  in  service  to  the  public  in 
and  about  their  business  carried  on  in  the 
state,  are  determinations  of  mixed  questions 
of  law  and  fact,  and  conclusive  on  appeal  as 
showing  that  the  traction  company  fell  with- 
in the  provisions  of  section  3  of  the  act. 

Power    of     Commission    —    Requiring 
Separation  of  Electric  Wires. 

Acts  1908,  No.  116,  §  9,  giving  the  public 
service  commission  jurisdiction  to  enter  judg- 
ment and  make  orders  or  decrees  in  all  mat- 
ters respecting  the  manner  of  operating  and 
conducting  any  business,  subject  to  its  super- 
vision under  the  act,  so  as  to  be  reasonable 
and  expedient  and  to  promote  the  safety,  con- 
venience, and  accommodation  of  the  public, 
and  respecting  the  sufficiency  and  mainte- 
nance of  proper  systems,  plants,  conduits,  ap- 
pliances, wires,  and  exchanges,  and,  when  the 
public  safety  and  welfare  require,  respecting 
the  location  of  such  wires  or  any  j^rtion 
thereof  underground,  confers  jurisdiction  on 
the  conmiission  to  hear  and  determine  pro- 
ceedings by  a  telegraph  company  against  a 
traction  company  to  compel  removal  of  power 
wires  from  dangerous  proximity  to  telegraph 
wires. 

[See  note  at  end  of  this  case.] 


In  proceedings  before  the  public  service 
commission  by  a  telegraph  company  to  com- 
pel a  traction  company  to  ronove  its  power 
vrires  from  dangerous  proximity  to  telegraph 
wires,  where  the  traction  company  sought  to 
base  any  claim  upon  the  intention  of  the 
legislature  to  take  away  by  its  charter  the 
private  rights  of  individuals  or  the  telegraph 
company,  another  public  service  corporation, 
the  burden  is  with  the  traction  company  to 
ehow  that  such  an  intention  appeared  by  ex* 
press  words  or  necessary  implication  in  its 
charter. 

[See  note  at  end  of  this^  case.] 

Same. 

An  order  of  the  public  service  commission, 
made  on  petition  of  a  telegraph  company,  re- 
quiring a  traction  company,  owning  its  right 
of  way,  to  remove  its  high-tension  power 
wires  from  dangerous  proximity  to  telegraph 
wires,  does  not  exceed  the  constitutional 
powers  of  the  commission  as  being  confisca- 
.tory  of  the  traction  company's  property  and 
'a  taking  without  "due  process  of  law,"  in 
violation  of  Federal  Const.  Amends.  5  and 
14;  private  ownership  of  its  right  of  way  not 
giving  the  traction  company  the  right  to  erect 
its  high-tension  line  thereon  without  regard 
to  the  rule  restricting  e\'ery  man  against 
using  his  property  to  the  prejudice  of  others. 

[See  note  at  end  of  th's  case.] 
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Review  of  Flndiass. 

The  findings  of  the  public  service  commis- 
sion, having  the  force  and  effect  of  reports  of 
special  masters  in  courts  of  equity,  are  con- 
clusive in  the  supreme  court  on  appeal. 

Requiring      Separation      of      Eleotrie 
IXTires. 

Where  a  traction  company  constructed  its 
high-tension  power  line  on  its  right  of  way 
in  dangerous  proximity  to  the  wires  of  a  tele- 
graph company,  though  the  telegraph  compa- 
ny's lines  needed  some  repair  by  way  of  new 
poles,  the  order  of  the  public  service  commis- 
sion, made  on  petition  of  the  telegraph  com- 
pany, requiring  that  the  traction  company 
remove  its  high-tension  power  line  to  a  mini- 
mum distance  of  30  feet,  is  not  an  unreason- 
able exercise  of  the  commission's  authority. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  public  service  commission  deter- 
mined the  necessity  of  an  elimination  of  the 
danger  in  the  close  proximity  of  a  traction 
company's  high-tension  power  wires  aiid  a 
telegraph  company^s  wires,  it  is  within  the 
province  of  the  commission  to  determine  the 
manner  in  which  the  elimination  could  best 
be  accomplished,  with  a  view  to  the  operation 
of  both  lines  and  to  the  public  safety. 

[See  note  at  end  of  this  case.] 

Appeal  from  order  of  Public  Service  Com- 
missionj  Chittenden  county. 

Action  by  Western  Union  Telegraph  Com- 
pany, plaintiff,  against  Burlington  Traction 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.    Aitibmed. 

[507]  This  case  comes  before  the  Supreme 
Court  by  appeal  from  the  order  of  the  Public 
Service  Commission.  The  petition  was 
brought  by  the  Western  Union  [508]  Tele- 
graph Company  against  the  Vergennes  Power 
Company;  but  the  report  of  the  commission 
states  that  at  the  outset  of  the  first  hearing, 
it  was  stated  that  the  Burlington  Traction 
Company  was  practically  the  party  in  inter- 
est instead  of  the  Vergennes  Power  Company, 
the  Burlington  Traction  Company  being  the 
real  owner  of  whatever  there  was  to  the 
Vergennes  Power.  Company;  that  it  was 
thereupon  agreed  by  all  the  parties  that  the 
Burlington  Traction  Company  should  be 
substituted  as  petitionee  for  the  Vergennes 
Power  Company,  whereupon  the  Burlington 
Traction  Company  entered  as  petitionee  in 
the  matter  and  appeared  by  counsel ;  and  that 
the  latter  company  is  thereafter  in  the  re- 
port designated  as  the  petitionee.  It  is  so 
designated  in  the  opinion  of  the  court. 

The  commission  leports  the  following 
facts:  It  was  conceded  by  both  parties  that 
the  petitioner's  lines  were  erected  before  the 
high  tension  line  of  the  petitionee  was  erect- 
ed, and  that  there  has  been  no  change  in  the 
petitioner's  lines  since  the  high  tension  line 


of  the  petitionee  was  erected.  Both  parties 
to  this  proceeding  are  corporations  subject  to 
the  supervision  of  the  commission  under  No. 
116  of  the  Acts  of  1908,  and  the  lines  of  said 
parties  which  are  described  and  designated 
in  the  report  and  order  are  used  by  them  in 
service  to  the  public  and  about  the  business 
carried  on  by  them  in  this  state. 

In  presenting  its  case,  the  petitioner  arbi- 
trarily divided  that  part  of  petitionee's  high 
tension  line  against  which  it  petitioned  into 
twenty -one  sections.  Sections  19-21  were  not 
urged  at  the  hearing,  aiid  are  not  in  question. 
The  first  section  begins  at  a  point  about  2.000 
feet  north  of  Ferrisburgh  station;  thence  the 
first  eighteen  sections -which  are  consecutive, 
extend  northerly  along  the  west  side  of  the 
right  of  way  of  the  Rutland  Railroad  Com- 
pany and  parallel  thereto,  ending  at  a  point 
about  one  and  one-half  miles  south  of  Shel- 
burne  station  at  which  the  high  tension  line 
and  the  right  of  way  diverge. 

The  petitioner,  on  February  23,  1910,  and 
before  the  petitionee  had  taken  any  steps 
looking  to  the  construction  of  its  high  tension 
line  or  the  acquisition  of  any  real  estate  or 
rights  incident  thereto,  entered  into  a  written 
contract  with  the  Rutland  Railroad  Company, 
by  the  terms  of  which  it  acquired  the  right  to 
maintain  its  poles  and  wires  at  the  places 
within  the  railroad  eight  of  way  and  in  the 
manner  set  forth  in  the  report  for  a  period  of 
twenty-five  years  from  January  1,  1910.  This 
[609]  contract  also  gave  the  railroad  com- 
pany the  right  to  use  certain  of  the  petition- 
er's wires.  The  petitioner's  poles  and  wire^ 
had  been  located  at  these  places  specified  in 
the  contract  for  a  considerable  period  prior  to 
the  execution  thereof.  The  petitionee  erected 
its  high  tension  line  sometime  subsequent  to 
tlie  month  of  April  in  the  year  1912,  and  upon 
a  private  right  of  way  which  it  purchased. 
This  high  tension  line,  consisting  of  three 
solid  copper  wires,  one  of  which  is  located  on 
top  of  the  poles,  and  the  others  on  the  end«  of 
the  cross-arms,  constantly  carries  a  volta^'e 
of  22,000.  The  poles  are  placed  one  hundred 
thirty  feet  apart.  There  was  oo  evidence 
tending  to  show  that  the  petitionee  had  anv 
other  right  of  way  than  the  one  which  its 
high  tension  line  now  occupies. 

The  petitioner  has  two  lines  of  poles  and 
wires,  located  wholly  within  the  limits  of  the 
railroad  right  of  way,  which  extend  from  a 
point  opposite  to  the  beginning  of  section  1 
of  the  high  tension  line  to  the  point  opposite 
the  end  of  section  18  thereof,  a  distance  of  a 
little  less  than  eleven  miles.  One  of  the9e 
lines  is  on  the  east  and  the  other  on  the  west 
side  of  the  single  railroad  track.  The  line 
west  of  the  track  is  parallel  with  the  high 
tension  line  for  the  whole  of  this  distance 
and  is  constructed  with  twenty-five  foot  claM 
B  and  C  cedar  poles,  each  carrying  two  crost- 
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arms.  The  lower  arms  carry  three  wires  on 
the  west  of  the  poles  aod  two  on  the  east  side 
of  the  poles.  The  two  outside  wires  on  the 
west  of  the  poles  are  a  telephone  circuit  used 
by  the  railroad  company  in  its  general  busi- 
ness. The  wire  on  the  west  which  is  nearest 
the  poles  is  a  railroad  telegraph  wire  for 
general  messages.  The  wire  on  the  east  of 
and  nearer  the  poles  is  a  telegraph  wire  used 
jointly  by  the  petitioner  lor  commercial  busi- 
ness, and  by  the  railroad  for  general  mes- 
sages. The  outside  wire  on  the  east  of  the 
poles  is  a  commercial  wire  of  the  petitioner. 
The  upper  cross-arms  carry  two  wires  on  each 
side  of  the  poles.  The  two  wires  on  the  west 
of  the  poles  are  commercial  telegraph  wires. 
The  wire  nearer  the  poles  on  the  east  is  a 
lease  wire  of  the  petitioner,  and  the  outside 
wire  is  used  by  the  railroad  company  in  tele- 
graphic train  dispatching  between  Bellowa 
Falls  and  Burlington. 

The  petitioner's  line  has  been  in  place  for  a 
number  of  years  and  the  majority  of  the  poles 
need  renewal,  but  in  many  instances  the  poles 
could  be  cut  off  and  reset,  and  then  have  a 
considerable  period  of  usefulness.  But  if  the 
line  of  the  petitioner  [510]  were  in  proper 
condition,  the  hazards  set  forth  in  the  report 
would  not  be  materially  reduced.  The  report 
Bhows  the  location  of  the  eighteen  sections 
(in  question)  of  the  high  tension  line,  the 
average  distance  at  each  of  these  sections  be- 
tween the  colters  of  the  petitionee's  high 
tension  pole-line  and  the  petitioner's  pole-line 
adjacent  thereto,  and  the  average  clearance 
at  each  of  the  sectione  between  the  wires  of 
the  two  proximate  lines. 

The  high  tension  line  when  considered 
without  reference  to  proximity  or  parallelism 
with  any  other  line,  m^ht  be  regarded  as 
fairly  well  constructed  for  the  purpose  for 
which  it  is  used.  But  the  proximity  which 
exists  between  sections  1  and  18  inclusive  of 
said  line,  and  the  petitioner's  line  west  of 
the  railroad  track  which  is  parallel,  creates 
danger  which  is  in  no  wise  justifiable  from 
the  standpoint  of  public  safety.  The  wooden 
poles  of  the  high  tension  line,  under  abnormal 
stress  of  weather  and  particularly  in  the 
spring  when  the  ground  is  thawing,  are  likely 
to  blow  over,  which  would  almost  inevitably 
bring  about  a  contact  between  the  wires  of  < 
the  two  lines.  Porcelain  insulators,  the  type 
Used  in  the  high  tension  line,  will  puncture 
occasionally  under  stress  of  electrical  service 
And  a  breakage  of  insulators  often  results 
therefrom.  This  is  sometimes  followed  by  a 
break  and  recoil  of  the  wire  which,  being 
under  considerable  tension  may  be  whipped 
laterally  to  a  considerable  distance,  probably 
resulting,  the  present  conditions  existing,  in 
a  contact  between  the  high  tension  and  the 
telegraph  wires.  The  pins  holding  the  in- 
sulators of  the  high  tension  line  are  of  wood,  ' 
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and  a  punctured  insulator  would  probably  re- 
sult in  the  destruction  of  the  pin  and  a  libera- 
tion of  the  wire,  with  a  resultant  contact  be- 
tween the  lines.  At  points  where  the  two 
lines  are  closest,  the  line  clearance  in  some 
instances  is  not  over  twenty-five  inches,  and 
if  a  wire  in  either  line  becomes  there  dis- 
connected, an  ordinary  swing  of  the  dis- 
connected wire  would  result  in  contact  be- 
tween the  two  lines.  At  these  last  mentioned 
points,  it  is  extremely  hazardous  for  linemen 
to  work  on  the  ends  of  petitioner's  cross- 
arms  nearest  the  high  tension  line.  All 
the  hazards  mentioned  are  intensified  by 
the  use  of  wooden  pins  in  the  high  tension 
line.  Such  pins  tend  gradually  to  disin- 
tegrate when  used  in  connection  with  voltage 
of  an  intensity  as  high  as  22,000.  The  lack 
of  storm  and  head  guying  and  of  [611]  suf- 
ficient side  guying,  and  the  use  of  solid 
instead  of  stranded  wire  in  the  electric  line, 
also  go  to  intensify  the  danger  created  by 
the  proximity  of  the  two  lines.  Contact  be- 
tween wires  of  the  two  lines  would  produce 
an  instantaneous  electrification  by  a  current 
of  at  least  16,000  volts  of  the  petitioner's 
wire  and  every  instrument  and  piece  of  ap- 
paratus connected  therewith  at  every  point 
on  the  wire,  with  the  attendant  probability 
of  injury  or  death  to  persons  using  said  in- 
strument or  apparatus. 

•  The  findings  in  conclusion  are,  that  the 
maintenance  and  operation  of  the  aforesaid 
eighteen  seetions  of  the  petitionee's  high  ten- 
sion line  with  a  voltage  of  22,000  at  the  prox- 
imity which  exists  between  the  same  and  the 
petitioner's  telegraph  line  adjacent  thereto, 
constitutes  an  ever  present  public  danger 
which  should  be  eliminated;  and  that  a  sepa- 
ration of  the  line  of  poles  carrying  the  first 
eighteen  sections  of  the  high  tension  line  and 
the  petitioner's  line  of  poles  parallel  thereto 
and  west  of  the  railroad  track  to  a  minimum 
distance  of  thirty  feet  would  eliminate  the 
danger  above  described  in  the  most  reasonable 
and  feasible  manner,  if  both  lines  are  to  be 
continued  in  operation. 

The  order  of  the  commission,  dated  Febru- 
ary 17,  1916,  is  as  follows :  "Upon  the  facts 
found  as  above  set  forth,  it  is  ordered  that 
the  Burlington  Traction  Company  shall,  be- 
f  fore  the  first  day  of  July,  1916,  separate  the 
line  of  poles  of  the  eighteen  sections  of  its 
high  tension  line  above  described  to  a  mini- 
mum distance  of  thirty  feet  from  the  line  of 
poles  of  the  Western  Union  Telegraph  Com- 
pany parallel  thereto  on  the  west  side  of  the 
railroad  track  or,  as  an  alternative,  cease 
from  transmitting  high  tension  current  over 
said  eighteen  sections  after  said  date  until 
such  separation  is  made." 

On  March  27,  1916,  by  order  of  a  Justice 
of  the  Supreme  Court  upon  the  application  of 
the  petitionee,  the  foregoing  order  of  the  com- 


ft4J. 


CITE  THIS  VOL.  ANN.  CAS.  19188. 


mission  was  stayed,  and  the  time  therein  lim- 
ited was  extended  to  October  1,  1916,  with 
leave  to  make  further  application  for  exten- 
sion, if  circumstances  warrant. 

An  appeal  was  taken  by  the  petitionee  from 
the  order  made  by  the  commission,  and  from 
the  order  overruling  the  petitionee's  excep- 
tions to  the  report. 

George  W,  Stone ,  A.   O.  Whitietnore  and 
Sherman  R,  Moulton  for  appellant. 
W,  B.  C.  Stickney  for  appellee. 

[513]  Watson,  J.  {after  stating  the  facts). 
— It  is  contended  by  tJlie  petitionee  that  the 
order  of  the  public  service  commission  should 
be  set  aside  for  three  reasons:  (1)  Because 
it  is  beyond  the  scope  of  the  statutory  au- 
thority delegated  to  the  commission;  (2)  be- 
cause it  is  beyond  the  constitutional  powers 
of  the  commission;  (3)  because  it  is  bo  unrea- 
sonable, that  it  comes  "within  the  elementary 
rule  that  the  substance,  and  not  the  shadow, 
determines  the  validity  of  the  exercise  of  the 
power/'  No  other  question  ia  within  the  ap- 
pellant's brief. 

I.  By  statute  the  findings  of  fact  by  the 
commission  have  the  force  and  effect  of  the 
reports  of  special  masters  in  courts  of  equity, 
whenever  the  cause  is  taken  by  appeal  to 
this  court.  And  any  party  who  feels  himself 
ftggrieyed  by  the  final  order,  judgment  or 
decree  of  the  conunission  is  given  the  right 
of  appeal  for  the  correction  of  any  errors  ex- 
cepted to  in  its  proceedings,  or  in  the  form 
or  substance  of  its  orders,  judgments  and 
decrees,  on  the  facts  found  and  reported  by 
the  commission.  P.  S.  4598,  4599,  as  amend- 
ed by  Sec.  1,  No.  116,  Laws  of  1908. 

The  report  states  that  both  parties  to  this 
proceeding  are  corporations  subject  to  the 
supervision  of  the  commission  imder  No.  116 
of  the  Acts  of  1908,  and  the  lines  of  said 
parties,  which  [614]  are  described  and  desig- 
nated in  the  report  and  order,  are  used  by 
them  in  service  to  the  public  in  and  about 
the  business  carried  on  by  them  in  this  State. 
No  exception  was  taken  to  either  of  these 
findings.  Each  of  these  corporations,  though 
private  in  character,  is  upon  the  findings  a 
public  service  corporation  carrying  on  busi- 
ness in  this  State.  Neither  the  charter  of 
the  petitionee,  nor  any  part  of  it,  is  before 
us,  and  notice  of  the  provisions  thereof  will 
not  be  judicially  taken.  Briggs  v.  Whipple, 
7  Vt.  15;  Winooski  v.  Gokey,  49  Vt.  282.  In 
these  circumstances  we  think  the  above  find- 
ings are  the  determinations  of  mixed  ques- 
tions of  law  and  fact,  and  are  conclusive  as 
showing  that  the  petitionee  falls  within  the 
provisions  of  section  three  of  the  Act  men- 
tioned. 

By  section  nine  of  that  Act,  the  public  serv- 
ice commission  is  given  jurisdiction  to  ren- 


der judgment  and  make  orders  and  decrees 
in  all  matters  provided  for  in  the  charter  of 
any  corporation  owning  or  operating  any 
plant,  line  or  property  subject  to  supervision 
under  the  Act,  and  is  given  like  jurisdiction 
in  all  matters  respecting:  ''III.  Tlie' manner 
of  operating  and  conducting  any  business  snb- 
ject  to  supervision  under  this  act,  so  as  to 
be  reasonable  and  expedient,  and  to  promote 
the  safety,  convenience  and  accommodation 
of  the  public."  And  '^V.  The  sufficiency  and 
maintenance  of  proper  systems,  plants,  con- 
duits, appliances,  wires  and  exchanges,  and 
when  the  public  safety  and  welfare  require 
the  location  of  such  wires  or  any  portion 
thereof  underground."  The  provisions  of 
these  two  clauses  are  sufficiently  broad  to 
confer  jurisdiction  upon  the  conunission  to 
hear  and  determine  the  matters  here  involved 
as  shown  by  the  record,  and  to  render  judg- 
ment, make  orders  and  decrees  therein. 

U.  It  is  urged  that  the  order  made  is  in 
excess  of  the  constitutional  powers  of  the 
commission,  in  that  it  is  confiscatory  of  the 
property  of  the  petitionee,  and  is  a  faking  of 
it  without  due  process  of  law,  in  violation  of 
the  5th  and  the  14th  Amendments  of  the 
Constitution  of  the  United  States. 

The  report  shows  that,  by  written  contract 
entered  into  with  the  Rutland  Railroad  Com- 
pany on  February  23,  1910,  and  before  the 
petitionee  had  taken  any  steps  looking  to  the 
construction  of  its  high  tension  line  or  the 
acquisition  of  any  real  estate  or  rights  inci- 
dent thereto,  the  petitioner  acquired  the  right 
to  maintain  its  telegraph  poles  and  wires  at 
the  places  within  the  [515]  railroad  right  of 
way,  and  in  the  manner,  stated  in  the  report, 
for  the  period  of  twenty-five  years  from  Jan- 
uary 1,  1910;  that  the  petitioner's  poles  and 
wires  had  been  there  located  and  erected  for 
a  considerable  period  prior  to  the  execution 
of  the  contract;  that  the  petitionee  erected 
its  high  tension  line  sometime  subsequent  to 
the  month  of  April  in  the  year  1912,  and 
upon  its  private  right  of  way  by  purchase; 
and  that  since  the  last  named  line  was  erect- 
ed, there  has  been  no  change  in  the  petition- 
er's lines. 

The  report  further  shows  that  the  high 
tension  line,  consisting  of  three  solid  copper 
wires,  constantly  carries  a  voltage  of  22,000; 
that  this  line,  when  considered  without  refer- 
ence to  proximity  or  parallelism  with  any 
other  line,  might  be  regarded  as  fairly  well 
constructed  for  the  purpose  for  which  it  is 
used;  that  the  proximity  which  exists  be- 
tween sections  1  to  18  inclusive  of  this  lin? 
and  the  petitioner's  parallel  line  west  of  the 
railroad  track,  creates  danger  which  is  in  no 
wise  justifiable  from  the  standpoint  of  public 
safety;  that  at  points  where  the  two  lines 
are  closest,  the  line  clearance  is,  in  some  in- 
stances, not  over  twenty-five  inehes,  and  if  » 
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wire  in  either  line  become  there  disconnected, 
an  ordinary  swing  of  the  disconnected  wire 
would  result  in  contact  between  the  two 
lines;  that  at  these  last  mentioned  points,  it 
is  extremely  hazardous  for  linemen  to  work 
on  the  ends  of  the  petitioner's  cross-arms 
nearest  the  high  tension  line;  that  contact 
between  wires  of  the  two  lines  would  produce 
an  instantaneous  electrification,  bj  a  current 
of  at  least  16,000  volts,  of  the  petitioner's 
wire  and  every  instrument  and  piece  of  ap- 
paratus connected  therewith  at  every  point  on 
the  wire,  with  the  attendant  probability  of 
injury  or  death  to  persons  using  said  instru- 
ments or  apparatus;  that  the  maintenance 
and  operation  of  the  aforementioned  eighteen 
sections  of  the  petitionee's  line  with  a  voltage 
of  22,000,  at  the  proximity  existing  between 
the  same  and  the  petitioner's  telegraph  line 
adjacent  thereto,  constitutes  an  ever  present 
public  danger  that  should  be  eliminated;  and 
that  the  separation  of  the  line  of  poles  car- 
rying these  eighteen  sections  of  the  high  ten- 
sion line,  and  the  petitioner's  line  of  poles 
parallel  thereto  and  on  the  west  side  of  the 
railroad  track,  to  a  minimum  distance  of 
thirty  feet,  would  eliminate  the  danger  in  the 
most  reasonable  and  feasible  manner,  if  both 
lines  are  to  be  continued  in  operation. 

[516]  No  claim  is  made  that  by  the  provi- 
sions of  the  petitionee's  charter  the  locating 
of  its  high  tension  line  where  it  is  in  the  sec- 
tions in  question,  was  mandatory  or  impera- 
tive; and  the  contrary  must  be  assumed,  for 
if  the  petitionee  sought  to  base  any  claim 
upon  the  intention  of  the  Legislature  to  take 
away  the  private  rights  of  individuals  or  of 
another  public  service  corporation,  the  bur- 
den was  with  the  petitionee  to  show  that  by 
express  words,  or  by  necessary  implication, 
such  an  intention  appears.    Per  Lord  Black- 
bum  in  Metropolitan  Asylum  Dist.  v.  Hill,  6 
App.  Cas.  193,  16  Eng.  Rul.  Cas.  556.     See 
also  Rutland-Canadian  R.  Co.  v.  Central  Ver- 
mont R.  Co.  72  Vt.  128,  47  Atl.  399.    Fixing 
the  location  of  its  line,  acquiring  the  right  of 
way  therefor   in  that  particular  place,  and 
erecting   the   line   there,   were   discretionary 
acts  of  the  company.     Private  ownership  of 
the  right  of  way  did  not  give  the  company 
the  right  to  erect  its  high  tension  line  thereon 
without  regarding  the  rule  of  law  restricting 
every  man  against  using  his  property  to  the 
prejudice  of  others.    In  Clarendon  v.  Rutland 
R.  Co.  75  Vt.  6,  52  Atl.  1057,  this  Court  said: 
*'It  was  not  within  the  scope  of  legislative 
authority  to  grant  to  the  company  a  right  to 
construct  and  operate  its  road  without  regard 
to  the  rights  of  other  persons  and  corpora- 
tions.    It  is  a  settled  principle  that  every 
holder  of  property,  however  absolute  his  title, 
bolds  it  under  the  implied  liability  that  his 
tifie  of  it  shall  not  be  injurious  to  the  enjoy- 
ment of  others  having  an  equal  right  to  the 
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enjoyment  of  their  property,  nor  injurious  to 
the  rights  of  the  community.  All  property  is 
held  subject  to  general  regulations  made  by 
the  Legislature,  imder  its  police  power,  for 
the  common  good  and  general  welfare."  In 
Carty  v.  Winooski,  78  Vt.  104,  62  Atl.  45,  2 
L.R.A.(N.S.)  95,  6  Ann.  Cas.  436,  it  is  said 
that,  "One  of  the  powers  of  government  in- 
herent in  every  sovereignty  is  the  governing 
and  regulating  of  its  internal  police."  And 
that,  "It  is  a  governmental  fimctlon  founded 
upon  the  duty  of  the  state  to  protect  the 
public  safety,  the  public  health,  and  the  pub- 
lie  morals."  In  Nelson  v.  Vermont,  etc.  R. 
Co.  26  Vt.  717,  62  Am.  Dec.  614,  it  was  held 
that  by  general  laws,  the  Legislature  may 
require  public  service  corporations  to  conform 
to  such  regulations  of  a  police  character,  as 
they  may  deem  for  the  security  of  the  rights 
of  citizens  generally,  and  most  conducive  to 
quiet  and  good  order,  and  the  security  of 
property,  and  even  of  animals.  "And  if  the 
running  of  railroads,  under  [617]  present  re- 
strictions, was  found  cruelly  and  recklessly 
destructive,  even  of  the  lives  of  domestic  ani- 
mals, it  would  be  strange  if  the  Legislature 
could  not  interfere,  upon  the  general  maxim, 
that  every  one  «hall  be  bound  and  i:equired, 
9ic  utere  tuo  ut  altervum  non  laedaa."  In 
Thorpe  v.  Rutland,  etc.  R.  Co.  27  Vt.  140, 
62  Am.  Dec.  625,  it  is  said  that  the  police 
power  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property  within 
the  State;  and  that  according  to  the  maxim 
given  above,  it  must  of  course  be  within  the 
range  of  legislative  action  to  define  the  mode 
and  manner  in  which  every  one  may  so  use 
his  own  as  not  to  injure  others.  In  State 
Board  of  Health  v.  St.  Johnsbury,  82  Vt.  276, 
73  Atl.  581,  23  L.R.A.(N.S.)  766,  18  Ann. 
Cas.  496,  the  principle  of  this  maxim  is  said 
to  be  "a  universal  and  prevading  obligation, 
and  a  condition  on  which  all  property  is  held, 
the  application  of  which  in  the  particular 
conditions  must  necessarily  be  within  the  rea- 
sonable discretion  of  the  Legislature;  and 
that  when  such  discretion  is  exercised  in  a 
given  case  by  means  appropriate  and  reason- 
able, not  oppressive  nor  discriminatory,  it  is 
not  subject  to  constitutional  objection."  See 
also  State  v.  Morse,  84  Vt.  387,  80  Atl.  189, 
34  L.R.A.(N.S.)  190,  Ann.  Cas.  :^913B  218. 

In  Chicago,  etc.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  U.  8.  (L.  ed.)  970,  17  S.  Ct.  581, 
the  court,  through  Mr.  Justice  Harlan,  said: 
"The  plaintiif  in  error  took  its  charter  sub- 
ject to  the  power  of  the  state  to  provide  for 
the  safety  of  the  public,  in  so  far  as  the  safe- 
ty of  the  lives  and  persons  of  the  people  were 
involved  in  the  operation  of  the  railroad.  The 
company  laid  its  tracks  subject  to  the  condi- 
tion necessarily  implied  that  their  use  could 
be  so  regulated  by  competent  authority  as  to 
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insure  the  public  safety.  And  as  all  property, 
whether  owned  by  private  persons  or  by  cor- 
porations, is  held  subject  to  the  authority  of 
the  state  to  regulate  its  use  in  such  manner 
a~s  not  to  unnecessarily  endanger  the  lives 
and  the  personal  safety  of  the  people,  it  is 
not  a  condition  of  the  exercise  of  that  au- 
thority that  the  state  shall  indemnify  the 
owners  of  property  for  the  damage  or  injury 
resulting  from  its  exercise.  Property  thus 
damaged  or  injured  is  not,  within  the  mean- 
ing of  the  Constitution,  taken  for  public 
use,  nor  is  tlie  owner  deprived  of  it  without 
due  process  of  law.  The  requirement  that 
compensation  be  made  for  private  property 
taken  for  public  use  imposes  no  restriction 
[518]  upon  the  inherent  power  of  the  state 
by  reasonable  regulations  to  protect  the  lives 
and  secure  the  safety  of  the  people.  In  the 
recent  case  of  New  York,  etc.  R.  Co.  v.  Bris- 
tol, 151  U.  S.  656,  38  U.  S.  (L,  ed.)  269,  14 
S.  Ct.  437,  this  Court  declared  it  to  be  thor- 
oughly established  that  the  inhibitions  of  the 
Constitution  of  the  United  States  upon  the 
impairment  of  the  obligation  of  contracts,  or 
the  deprivation  of  property  without  due  proc- 
ess or  of  the  equal  protection  of  the  laws,  by 
the  staj^s,  are  not  violated  by  the  legitimate 
exercise  of  legislative  power  in  securing  the 
public  safety,  health,  and  morals.  'The  gov- 
ernmental power  of  self-protection'  the  court 
said  'cannot  be  contracted  away,  nor  can  the 
exercise  of  fights  granted,  nor  the  use  of 
property,  be  withdrawn  from  the  implied  lia- 
bility to  governmental  regulation  in  particu- 
lars essential  to  the  preservation  of  the  com- 
munity from  injury.'"  The  recent  case  of 
Bacon  v.  Boston,  etc.  R.  Co.  83  Vt.  421,  76 
Atl.  128,  contains  a  lengthy  discussion  of  the 
police  power  and  its  applicability  in  regulat- 
ing public  service  corporations  in  the  inter- 
est of  the  public.  There  the  report  of  the 
public  service  commission  showed  that  at  the 
railroad  station  in  White  River  Junction,  a 
condition  inconsistent  with  the  safetv  of  the 
travelling  public  existed,  and  that  additional 
platform  space  was  necessary  to  relieve  the 
situation;  and  it  appeared  that  some  change 
of  tracks  was  a  necessary  incident  of  provid- 
ing such  platform  space  as  should  be  reason- 
ably safe  and  free  from  discomfort.  It  was 
held  that  so  far  as  the  movement  of  the  rails 
adjacent  to  the  station  was  such  necessary 
incident,  the  commission  had  power  to  order 
it;  that  moving  back  from  the  station,  the 
railroad  tracks,  as  safety  required,  was  a 
legitimate  exercise  of  the  police  power,  was 
not  a  taking  of  property  without  compensa- 
tion, did  not  constitute  expropriation  of  prop- 
erty, nor  impair  any  obligation  of  contract. 

The  facts  reported  show  that  the  part  of 
the  petitionee's  high  tension  line^  here  in 
question,  at  the  short  distance  it  is  now  lo- 
cated from  the  petitioner's  parallel  telegraph 
line  west  of  the  railroad  track,  is  highly  dan- 


gerous to  the  public  safety,  in  that  it  com- 
stantly  endangers  the  lives  and  persons  of  tlie 
petitioner's  linemen  at  work  in  the  place 
mentioned,  and  the  lives  and  persons  of  all 
those  who  are  anywhere  using  the  instru- 
ments and  apparatus  connected  with  that 
telegraph  wire,  and  consequently  that  said 
high  tension  line  oonstitutee  a  public  nui- 
sance. In  these  circumstances,  on  the  au- 
thorities cited,  the  [619]  commission  has  the 
constitutional  power  of  regulation  in  the  in- 
terest of  the  public,  and  if  this  power  was 
not  exercised  by  it  in  such  a  manner  as  to 
cause  it  to  be  within  the  rule  that  the  sub- 
stance and  not  the  shadow,  determines  the 
validity  of  the  exercise  of  the  power,  the  or- 
der made  is  not  confiscatory  and  does  not 
deprive  the  petitionee  of  its  property  without 
due  process  of  law.  Interstate  Commerce 
Commission  v.  Illinois  Cent.  R.  Co.  215  U.  S. 
452,  54  U.  S.  (L.  ed.)  280,  30  S.  Ct.  155; 
Interstate  Commerce  Commission  v.  Union 
Pac,  R.  Co.  222  U.  S.  541,  66  U.  S.  (L.  ed.) 
808,  32   S.  Ct.   108. 

III.  It  is  contended  that  the  order,  even 
though  in  form  within  the  power  delegated 
to  the  commission,  is  an  unreasonable  exer- 
cise of  authority.  This  question  must  be  de- 
termined upon  the  facts  reported;  for  the 
findings  of  the  conunission,  having  the  force 
and  effect  of  reports  of  special  masters  ia 
courts  of  equity,  when  the  cause  is  in  this 
Court  on  appeal,  are  conclusive. 

When  the  petitionee  constructed  its  high 
tension  line,  it  had  knowledge  of  the  locaticn 
of  the  petitioner's  lines;  and  it  will  be  taken 
to  have  had  knowledge  of  the  natural  tenden- 
cies of  electric  energy  in  its  transmission  un- 
der high  voltage,  and  of  the  inherent  dangers 
attending  it.  In  such  circumstances  it  would 
be  most  inequitable  and  imjust  to  say  that 
the  petitionee  could  locate  this  line  in  disre- 
gard of  the  legal  rights  of  the  petitioner, 
thereby  create  a  public  nuisance  of  the  nature 
hereinbefore  described,  and  then,  because  of 
some  repairs  (by  way  of  more  or  fewer  new 
poles),  needed  in  the  latter's  parallel  line, 
that  the  nuisance  should  be  abated  and  the 
dangers  eliminated  by  the  removal  of  the  line 
of  the  innocent  party,  instead  of  by  the  re- 
moval of  the  line  of  the  wrong-doer,  as  was 
ordered  in  this  case.  By  tiie  order  made,  the 
petitionee  is  required  to  separate  its  line  of 
poles  of  the  eighteen  sections  in  question,  to 
the  minimum  distance  of  thirty  feet  from  the 
line  of  the  poleb  of  the  petitioner  on  the  west 
side  of  the  railroad  track,  within  the  time 
limited,  or  thereafter  to  cease  using  its  line 
for  the  transmission  of  high  tension  current 
until  separation  is  made.  Such  separation  is 
expressly  found  to  be  the  most  reasonable  and 
feasible  manner  of  eliminating  the  danger,  if 
both  lines  are  to  be  continued  in  operation- 
The  commission  having  determined  the  neces- 
sity for  such  elimination,  it  was  within  the 
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province  of  the  commission  to  determine  the 
manner  in  which  this  could  best  be  accom- 
plished with  a  view  to  the  operation  of  the 
lines  [520]  and  the  public  safety  (Sayers  ▼. 
Montpelier  k  W.  R.  R.  R.  90  Vt.  201,  97  AtL 
660)  ;  and  the  record  affords  no  basis  for  the 
contention  that  the  order  is  an  unreasonable 
exercise  of  authority  to  that  end. 

Order  of  the  Public  Service  Commission  af- 
firmed and  cause  remanded  that  the  commis- 
sion may  fix  a  new  time  within  which  the 
order  shall  be  complied  with. 

HOTE. 

Poirer  of  Pwlilio  Serriee  CommiisioB  to 
ProYOBt  MaiatoBaaoe  of  Eleotrio 
'Wires  im  Close  Prozimitj. 

• 

By  the  weight  of  authority  an  electric  com- 
pany is  not  entitled  to  enjoin  another  similar 
company  from  stringing  wires  to  transmit  a 
high  tension  current  in  such  close  proximity 
to  those  of  the  first  company  as  to  involve 
danger  of  damage  by  induction.  See  the  note 
to  Citizens  Telephone  Co.  v.  Ft.  Wayne,  etc. 
R.  Co.  Ann.  Cas.  1016A  132.  But,  as  is 
shown  by  the  cases  discussing  that  point,  ex- 
perience has  demonstrated  that  a  real  danger 
of  damage  of  induction  exists  in  such  a  case. 
Moreover  the  charging  of  the  wire  of  one 
company  by  that  of  another  is  a  fruitful 
source  of  peril  to  person  and  property.  See 
the  note  to  Mize  v.  Rocky  Mountain  Bell 
Telephone  Co.  16  Ann.  Cas.  1189.  The  pre- 
vention of  a  construction  of  that  kind  would 
eeem  therefore  to  be  within  the  regulatory 
power  of  the  state,  and  that  view  is  taken  in 
the  reported  case,  which  is  apparently  the 
only  decision  on  the  point.  An  order  of  a 
public  service  commission  requiring  a  trac- 
tion company  to  remove  its  high  tension  line 
to  a  distance  of  at  least  thirty  feet  from  a 
telegraph  line  is  held  to  be  reasonable  and  to 
violate  no  constitutional  rights  of  the  trac- 
tion coinpany. 


v. 
PUBDT  ET  All. 

District  of  Columbia  Court  of  Appeals — June 

2,  1917. 

^6  App.  Cas,   (D.  C.)  495. 
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in  real  estate"  as  to  be  subject  to  devise  by 
the  remainderman. 

[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Court  of  District  of 
Columbia. 

« 

Action  by  John  Purdy  et  al.,  plaintiffs, 
against  Josephine  Postlewait  et  al.,  defend- 
ants. Elizabeth  Pauline  Hill,  intervener. 
From  judgment  rendered,  interevener  appeals. 
Affirmed. 

[496]  This  is  an  appeal  from  a  decree  in 
equity  of  the  supreme  court  of  the  District 
of  Columbia  construing  the  wills  of  John 
Purdy,  Rebecca  Wallace,  and  Virginia  Thomp- 
son, deceased;  ordering  partition  by  sale  of 
certain  real  estate  devised  by  said  decedents, 
and  certain  accountings  in  respect  of  funds 
arising  in  the  administration  of  said  estates. 

The  original  bill  of  complaint  was  filed  by 
John  Purdy,  Annie  Purdy  Reager,  William 
Wallace  Purdy,  Virginia  Purdy  Corley,  and 
Edgar  Purdy,  all  being  children  of  John  Pur- 
dy, Junior,  deceased,  and  grandchildren  of 
John  Purdy,  Senior,  said  plaintiffs  claiming 
certain  interests  in  the  property  left  by  said 
John  Purdy,  Senior. 

The  defendants  to  the  original  bill  were 
Josephine  Postlewait  and  Clara  P.  Elliot, 
legatees  and  devisees  under  the  wills  of  Re- 
becca Wallace  and  Virginia  Thompson, 
through  which  wills  said  defendants  also 
claimed  certain  interests  in  the  property  left 
by  John  Purdy,  Senior. 

Thomas  Bryan  Huyck  and  the  National 
Savings  &  Trust  Company  were  also  made  de- 
fendants i^  the  bill  as  custodians  of  certain 
funds  involved  in  the  controversy. 

After  issue  joined  on  the  original  bill  be- 
tween the  abovenamed  parties,  the  appellant 
here,  Elizabeth  Pauline  Hill,  was  made  a 
party  defendant  in  the  cause  and  decreed  to 
be  a  chjld  of  Henry  Purdy,  deceased,  a  son 
of  John  Purdy,  Senior,  and  entitled  to  share 
whatever  rights  in  the  premises  a  child  of 
said  Henry  Purdy  might  be  entitled  to  take. 

Thereafter,  upon  consideration  of  the  whole 
case,  a  final  decree  was  made  disposing  of  all 
the  issues  presented  to  the  court,  and  adjudg- 
ing that  all  the  properties  involved  be  divided 
among  the  original  beneficial  parties  to  the 
cause  in  certain  proportions  fixed  in  the  de- 
cree, to  the  exclusion  of  the  said  Elizabeth 
Pauline  Hill,  who  took  nothing. 

All  parties  acquiesced  in  this  decree,  ex- 
cept Mrs.  Hill,  who  prosecutes  the  present 
appeal  alone. 

Sifnon  Wolf,  Myer^Cohen  and  Wm^  O, 
"Johnson  for  appellant. 

J.  J,  Darlington  and  George  Francis  WiU 
Uame  for  appellees. 
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[498]  HiTZ,  J. — ^After  consideration  of  all 
questions  presented  by  the  record  and  by  the 
arguments  of  counsel,  we  conclude  that  the 
decree  appealed  from  was  correct  and  should 
be  affirmed,  with  costs;  and  it  is  so  ordered. 

And  this  court  adopts  as  its  own  the  learn- 
ed opinion  of  Mr.  Justice  Gould  filed  ip  the 
supreme  court  of  the  District  of  Columbia  in 
connection  with  the  final  decree  of  that 
Court : 

[499]  "The  original  bill  in  this  case  was 
filed  to  secure  the  construction  of  three  wills: 
that  of  John  Purdy,  and  those  of  his  two 
daughters  and  devisees,  Ellen  Rebecca  Wal- 
lace and  Virginia  Thompson.  It  also  sought 
a  distribution  of  funds  derived  from  sales 
of  certain  real  estate  devised  by  said  John 
Purdy,  such  funds  being  held  by  the  defend- 
ant, the  National  Savings  &  Trust  Company, 
as  trustee  appointed  by  the  court  in  prior 
equity  causes,  and  of  other  funds  collected  by 
the  defendant  Huyck,  as  rents  of  other  real 
estate  of  said  John  Purdy. 

"On  August  24,  1914,  an  amended  bill  was 
llled  making  one  Elizabeth  Pauline  Hill  a 
party  defendant  on  the  ground  that  her 
claimed  rights  in  the  estate  of  said  Purdy 
might  be  determined.  The  amended  bill  also 
seeks  a  partition  of  the  real  estate  described 
in  the  original  bill,  being  the  undistributed 
portion  of  the  estate  of  said  John  Purdy. 

"John  Purdy,  a  resident  of  the  District, 
died  July  22, 1881,  possessed  of  a  considerable 
estate,  both  real  and  personal.  His  will  was 
dated  December  27,  1866,  and  two  codicils 
thereto  were  dated,  respectively,  September 
6th,  1868  and  September  18,  1872;  they  were 
duly  probated  September  27,  1881.  The  per- 
sonal estate  has  long  since  been  distributed. 
He  left  a  widow,  who  received  a'  bequest  in 
lieu  of  dower  in  the  form  of  an  annuity 
charged  upon  his  real  estate,  but  she  has  since 
died.  At  the  date  of  his  will  he  had  five 
children;  three  sons,  Henry,  Alexander  and 
John,  and  two  daughters,  both  married,  Re- 
becca Wallace  and  Virginia  Thompson.  Hen- 
ry died  before  the  testator.  Alexander,  who 
was  given  an  annuity  under  the  will,  departed 
this  life  before  his  brothers  and  sisters.  The 
plaintiffs  are  the  children  of  the  son  John. 
The  defendants,  Josephine  Postlewait  and 
Clara  P.  Elliot,  are  devisees  of  the  lost  sur- 
vivor of  the  children,  Virginia  Tliompson. 
Elizabeth  Pauline  Hill,  made  a  defendant  by 
the  amended  bill,  is  a  daughter  of  Henry 
Purdy,  who,  as  heretofore  stated,  predeceased 
his  father. 

"Testimony  was  taken  in  open  court  as  to 
whether  or  not  Elizabeth  Pauline  Hill  was 
the  daughter  of  said  Henry  Purdy,  which  re- 
sulted in  a  decree  dated  June  29,  1915,  ad- 
judging her  to  be  %he  legitimated  child  of 
said  Henry  Purdy. 

[500]  "The  portion  of  the  will  of  John 
Purdy,  Sr.,  which  the  court  is  asked  to  con- 


strue is  the  residuary  clause  containing  de- 
vices to  John  Purdy,  Jr.,  Rebecca  Wallaoe, 
and  Virginia  Thompson.  The  clause  in  ques- 
tion gave  one  third  of  the  residuary  estate 
to  his  son  John  Purdy,  with  a  proviso  that 
if  the  son  died  childless,  his  third  part 
should  go  to  the  testator's  daughters,  Re- 
becca Wallace  and  Virginia  Thompson,  and 
their  respective  heirs,  in  equal  shares;  a  sec- 
ond one  third  part  of  the  residuary  estate 
was  given  to  the  testator's  daughter,  Rebecca 
Wallace,  with  the  proviso  that  if  she  died 
diildless,  her  one  third  share  should  pass  to 
John  Purdy,  Jr.,  and  Virginia  Thompson, 
and  their  respective  heirs;  while  the  remain- 
ing one- third  interest  was  given  to  Virginia 
Thompson,  with  the  proviso  that,  if  she  ditd 
childless,  her  share  should  pass  to  John  Pur- 
dy, Jr.,  and  Rebecca  Wallace,  and  their  re- 
spective heirs. 

"It  thus  appears  that  John  Purdy,  Jr., 
took  a  fee  in  his  one- third  share,  subject  to 
be  cut  down  to  a  life  estate  if  he  died  child- 
less, with  an  executory  devise  of  a  fee  simple 
of  a  one-third  interest  in  another  third  if 
Rebecca  Wallace  died  childless,  and  an  execu- 
tory devise  in  fee  simple  of  one-half  interest 
in  the  remaining  one-third  share  if  Virginia 
Thompson  died  childless. 

"Rebecca  Wallace  took  a  third  part  in  fee 
simple,  subject  to  be  cut  down  to  a  life  es- 
tate if  she  died  childless,  with  an  execntory 
devise  in  fee  simple  of  a  one-half  interest  in 
another  third  share  if  John  Purdy,  Jr.,  died 
childless,  and  an  executory  devise  in  fee  sim- 
ple of  another  one-half  interest  in  the  remain- 
ing one-third  share,  if  Virginia  Thompson 
died  childless. 

"Virginia  Thompson  took  a  fee  in  her  one- 
third  share,  subject  to  be  cut  down  to  a  life 
estate  if  she  died  childless,  with  an  executory 
devise  in  fee  simple  of  a  one  half  of  another 
one-third  share  if  John  Purdy  died  childless, 
and  an  executory  fee  simple  devise  of  a  one- 
half  interest  of  the  remaining  third  share  if 
Rebecca  Wallace  died  childless. 

"1.  John  Purdy,  Jr.,  died  August  7,  1B87, 
intestate,  the  first  of  the  three  residuary  dev- 
isees  to  depart  this  life.  He  left  children, 
who  are  the  plaintiffs,  to  whom,  of  course, 
passed  his  residuary  one  third  in  fee  simple. 

[501]  "2.  Rebecca  Wallace  died  April  12, 
1907,  without  children,  so  that  her  one-third 
share  was  cut  down  to  a  life  estate,  termi- 
nating with  her  death,  and  passed,  one  haU 
to  the  heirs  of  John  Purdy,  Jr.,  and  one  half 
to  Virginia  Thompson.  But  she  also  had,  at 
her  death,  under  the  will  of  her  father,  an 
executory  devise  of  one  half  of  Virginia 
Thompson's  residuary  one  third,  in  the  event 
that  the  latter  died  childless.  Mrs  Wallace 
left  a  will,  the  eighth  paragliaph  of  which 
reads  as  f6llows:  'All  my  right,  title,  and 
interest  in  the  estate  of  my  late  father.  John 
Purdy,  I  give,  devise,  and  bequeath,  one  half 
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to  mj  sister  Virginia  Tliompson,  and  the 
other  half  thereof  to  the  children  of  my  de- 
ceased brother  John  Purdy/ 

''At  her  death,  therefore,  the  residuary 
estate  of  John  Purdy,  Sr.,  stood  as  follows: 

'*A.  The  children  of  John  Purdy,  Jr.,  were 
seized  as  follows : 

^'Itcm  1.  One- third  share  devised  to  their 
father  by  the  will  of  John  Purdy,  Sr., 

''Item  2.  One  half  of  the  one-third  share  de- 
vised to  Mrs.  Wallace  by  the  same  will,  she 
having  died  childless, 

"Item  3.  An  expectancy  in  one  half  of  the 
one  third  devised  to  Mrs.  Thompaon,  should 
■he  die  childless, 

''Item  4.  An  expectency,  imd^  the  will  of 
Mrs.  Wallace,  of  one  half  of  her  half  share 
in  the  executory  devise  attached  to  Mrs. 
Thompson's  original  one-third  share  of  the 
residuary  estate,  if  the  latter  died  childless. 

"This  would  make  their  portion,  ab- 
solutely   and    in    expectancy,    as    follows: 

*  +  i  +  i  +  A  =  A. 

"3.  Virginia  Thompson,  the  remaining  reel-  * 
duary  devisee  of  John  Purdy,  Sr.,  died  August 
19,  1913,  leaving  a  will  by  which  she  devised 
all  her  real  estate  to  the  defendants  Josephine 
Postlewait  and  CUra  P.  Elliot. 

"Upon  her  death,  childless,  as  above  stated, 
one  half  of  her  original  residuary  one  third 
passed  to  the  children  of  John  Purdy,  Jr. 
(Item  3,  supra).  The  other  one  half  of  her 
original  residuary  one  third  passed  to  Rebec- 
ca Wallace,  under  the  terms  of  the  will  of 
John  Purdy,  Sr.  As  before  stated  Rebecca 
Wallace  devised  this  one  half  of  one  third 
as  follows:  one  half  (one  [502]  half  of  one 
half  of  one  third— one  twelfth)  to  the  children 
of  John  Purdy,  Jr.,  and  the  other  one  half 
(one  half  of  one  half  of  one  third — one 
twelfth)  to  Virginia  Thompson.  The  con- 
troversy in  the  case  is  whether  this  last-men- 
tioned one  twelfth  passed  by  the  will  of  Vir- 
ginia Thompson  to  the  defendants,  Josephine 
Postlewait  and  Clara  P.  Elliot.  There  is  no 
question  but  that  the  one  half  of  Rebecca 
Wallace's  original  residuary  one  third  passed 
to  these  devisees  through  Mrs.  Thompson's 
will. 

"On  behalf  of  the  complainants,  and  of  Mrs. 
Hill,  the  intervener,  it  is  contended  that  the 
one  twelfth  referred  to  which  Mrs.  Wallace 
attempted  to  dispose  of  by  her  will  was  con- 
tingent, and  not  capable  of  being  devlsod  un- 
til the  contingency  happened ;  viz.,  the  death 
of  Mrs.  Thompson  without  children. 

"But  the  authorities  do  not  support  this 
contention. 

"Thus,  in  Loring  v.  Arnold,  15  R.  I.  428,  8 
Atl.  335,  the  will  devised  real  estate  to  tes- 
tator's son  James  for  his  natural  life,  to  his 
heirs  and  assigns  if  he  left  children,  and  if 
none,  then  the  lands  to  descend  to  Julia  Bar- 
Ann.  Cas.  191SB. — 54. 
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ney  and  other  named  persons.  James  died 
childless  February  8,  1885.  Julia  Barney  had 
died  four  years  earlier,  leaving  a  will  by 
which  she  had  devised  her  interest  in  all  real 
estate  in  Rhode  Island  to  Charles  Barney. 
The  question  was  whether  she  had  at  the  time 
of  her  death,  four  years  prior  to  the  death  of 
James,  a  devisable  interest  in  the  land  dis- 
posed of  by  the  will  of  the  testator.  The 
court  said:  'She  had  a  contingent  remainder 
in  this  portion  of  the  estate  of  Thon^as  W^hip- 
ple.  Her  estate  depended  upon  the  leaving  of 
"any  lawful  child  or  children"  by  her  brother 
James.  This  contingency  was  not  determined 
imtil  after  her  death,  when  James  died  in 
1885.  Nevertheless  she  had  a  devisable  in- 
terest. In  Brown  v.  Williams,  5  R.  I.  309, 
the  court,  quoting  the  works  of  Lord  Mans- 
field, declares  it  to  be  the  established  doctrine 
"that  in  all  contingent,  springing,  and  exe- 
cutory Tises,  where  the  person  who  is  to  take 
is  certain,  so  that  the  same  are  descendible, 
they  are  devisable,  these  being  convertible 
terms."  The  court  points  out  the  distinction 
to  be  observed  between  cases,  'where  the  per- 
son who  is  to  take  is  certain'  and  those  where 
the  contingency  [503]  is  to  determine  who  is 
to  be  the  object  of  the  contingent  limitation. 
In  the  former,  the  interest  is  descendible;  in 
the  latter,  "no  one  can  claim,  before  the  con- 
tingency decides  the  matter,  that  any  interest 
is  vested  in  him,  to  descend  from,  and  hence 
to  be  transferred  or  devised  by  him."  ' 

"The  court  of  appeals  of  Maryland,  on  a 
recent  case,  Fisher  v.  Wagner,  109  Md.  243,  21 
L.R.A.(N.S.)  121,  71  Atl.  999,  gave  careful 
consideration  to  the  question  involved,  and; 
in  an  exhaustive  opinion  by  Chief  Justice 
Boyd,  reached  the  same  conclusion.  James  I. 
Fisher's  will  devised  the  residue  of  his  estate 
equally  among  his  four  children,  Robert  A., 
Richard  D.,  Amnuta  £.  ( who  afterwards  mar- 
ried Charles  Green),  and  Mary  M.  Wagner. 
In  case  Mrs.  Green  died  withbut  leaving  a 
child,  one- third  part  was  devised  to  his  son 
Robert.  Robert  died'  in  1881,  leaving  a  will 
in  which  he  devised  and  bequeathed  the  resi- 
due of  the  estate  of  which  he  might  die  pos- 
sessed in  trust,  etc.  Mrs.  Green  died  in  1908 
leaving  no  issue.  The  question  was  whether 
Robert's  contingent  interest  in  the  estate  de- 
vised to  Mrs.  Green  passed  under  his  will. 
After  a  careful  review  of  the  Maryland  cases 
and  a  full  citation  of  cases  from  other  juris- 
dictions and  quotations  from  text-writers,  the 
chief  justice,  speaking  for  the  whole  court, 
concludes:  'Robert  A.  Fisher  took  a  trans- 
missible and  devisable  estate  under  the  will 
of  his  father,  as  the  person  to  take  was  cer- 
tain.' 

"A  note  to  this  case  in  21  L.R.A.(N.S.) 
121,  Bays:  'Where  the  person  who  will  take 
is  certain,  a  contingent  remainder  may  be 
devised  subject  to  the  contingency;'  and  many 


850 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


authorities  are  cited  in  support  of  the  state- 
ment. 

"While,  in  view  of  the  authorities,  it  is  not 
necessary  to  seek  statutory  provisions  to  sup- 
port the  proposition  involved,  the  following 
sections  of  the  Code  are  instructive: 

"  'Sec.  512.  [31  Stat,  at  L.  1269,  chap.  854 
as  amended  32  Stat,  at  L.  532,  chap.  1329.] 
Any  interest  in  or  claim  to  real  estate,  wheth- 
er entitled  to  present  or  future  possession  and 
enjoyment,  and  whether  vested  or  contingent, 
may  be  disposed  of  by  deed  or  will,  and  any 
estate  which  would  be  good  as  an  executory 
devise,  may  be  created  by  deed.* 

[504]  "'Sec.  1022.  [31  Stat,  at  L.  1361, 
chap.  854.]  A  future  estate  is  vested  when 
there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the 
land  upon  the  expiration  of  the  intermediate 
or  precedent  estate,  or  upon  the  arrival  of  a 
certain  period  or  event  when  it  is  to  commence 
in  possession.' 

"  'Sec.  1030.  Expectant  estates  shall  be  de- 
scendible, devisable,  and  alienable  in  the  same 
manner  as  estates  in  possession.' 

"'Sec.  1623.  [31  Stat,  at  L.  1433,  chap. 
854.]  All  lands,  tenements,  and  heredita- 
meifts,  and  persona)  estate  which  might  pass 
by  deed  or  gift,  or  which  would,  in  the  case 
of  the  proprietor's  dying  intestate,  descend  to 
or  devolve  on  his  or  her  heirs  or  other  repre- 
sentatives, shall  be  subject  to  be  disposed  of, 
transferred,  and  passed  by  his  or  her  last 
will,  testament  or  codicil.' 

"The  conclusion  is  that  the  devise  by  Mrs. 
Wallace  to  Mrs.  Thompson  of  one  half  of  Mrs. 
Wallace's  interest  in  the  estate  of  John  ]?ur- 
dy,  Sr.,  carried  with  it  one  half  of  her  one 
half  interest  in  the  executory  devise  attached 
to  Mrs.  Thompson's  original  one  third  of  that 
estate,  and  gave  Mrs.  Thompson  a  fee  simple 
in  the  one  twelfth  interest  in  question,  which 
passed  under  her  devise  of  all  her  real  estate 
to  the  defendants  Postlewait  and  Elliot. 

"It  follows  that  the  plaintiffs  are  entitled 
to  nine  twelfths  and  the  defendants  to  three 
twelfths  of  the  estate.  And  a  decree  will  be 
signed  accordingly. 

"The  funds  held  by  the  defendant  National 
Savings  &  Trust  Company,  as  trustee,  herein- 
before referred  to,  amounting  to  about  $6,000 
exclusive  of  accumulative  interest,  represent 
an  undistributed  balance  of  proceeds  of  sales 
of  certain  parcels  of  real  estate  of  which  John 
Purdy  died  seized  and  title  to  which  passed 
under  the  residuary  clause  of  his  will  al- 
ready considered.  The  suits  in  which  said 
sales  were  made  were  based,  so  far  as  an 
undivided  two  thirds  interest  in  the  lands 
involved  therein  was  concerned,  upon  the  pro- 
visions of  law  contained  in  sec.  100  of  the 
Code,  giving  this  court  jurisdiction  to  order 
sales  of  lands  in  which  one  or  more  persons 
shall  be  entitled  to  an  estate  for  life  or  years, 


or  base  or  qualified  fee  simple,  or  any  other 
limited  or  conditional  estates,  and  any  other 
person  or  persons  shall  be  [506]  entitled  to 
a  remainder  or  an  interest  by  way  of  ezeca- 
tory  devise  in  the  lands.  As  to  the  other 
undivided  one  third,  it  was  alleged  in  the  bills 
in  said  equity  causes  that  the  title  thereto 
was  vested,  in  fee  simple,  in  the  children  of 
John  Purdy,  Junior,  deceased*  (plaintiffs  in 
the  present  suit) ,  and  that  they  were  entitled 
to  have  the  said  lands  sold  for  the  purposi^ 
of  partition,  as  to  said  third  interest.  The 
decrees  passed  in  said  causes  appointed  said 
National  Savings  &  Trust  Company  trustee 
to  sell,  and  directed  that  of  the  net  proceeds 
of  sale  one  third  be  distributed  among  the 
children  of  said  John  Purdy,  Junior,  and  that 
the  residue  of  said  net  proceeds  be  held  by  the 
trustee  so  as  to  inure  in  like  manner  as  pro- 
vided by  the  aforesaid  will  of  John  Purdy, 
deceased. 

''The  parties  to  said  equity  causes  (which 
causes  are  known  as  Nos.  24505  and  25264 
.in  equity,  and  have  been  consolidated)  were 
the  said  children  of  John  Purdy,  Junior,  de- 
ceased (plaintiffs  in  the  present  suit),  and 
the  two  daughters  of  John  Purdy,  Senior; 
namely,  Ellen  Bebecca  Wallace  ( called  in  the 
will  Rebecca  Wallace)  and  Virginia  Thomp* 
son.  It  appears  that  after  the  sales,  distri- 
bution to  the  children  of  John  Purdy,  Junior, 
of  one  third  of  the  net  proceeds  thereof  wu 
made,  as  directed,  by  the  decrees  in  said 
causes. 

"The  death  of  Mrs.  Wallace  occurred  after 
the  said  partial  distribution,  and  application 
to  the  court  was  subsequently  made  on  behalf 
of  all  the  surviving  parties  to  the  cause  tor 
distribution  of  another  one  third  of  the  oet 
proceeds  of  sale.  Following  a  reference  to 
and  report  by  the  auditor,  the  court  directed 
that  one  half  of  the  one  third  be  distrib- 
uted to  the  children  of  John  Purdy,  Junior, 
and  the  other  one  half  thereof  to  the  &aid 
Virginia  Thompson.  The  remaining  one  third 
of  the  net  proceeds  of  sale  was  invested  and 
held  by  the  trustees  under  the  terms  of  the 
original  and  supplemental  decrees  in  said 
equity  causes,  and  pursuant  to  the  provisions 
of  said  Code  sec.  100  'so  as  to  inure  in  liife 
manner  as  provided  by  the  original  grant  to 
the  use  of  the  same  parties  who  would  be 
entitled  to  the  land  sold.' 

"The  balance  of  said  funds  thus  held  by 
said  trustee  represented-  [506]  that  interest 
or  share  in  the  real  estate  sold,  devised  by 
the  will  of  John  Purdy,  whereby  he  devised 
a  one-third  part  of  all  the  rest  and  residue 
of  his  estate  to  said  Virginia  'Ihompson  and 
her  heirs,  with  tliv?  proviso  that  if  she  died 
childless,  her  third  share  should  pass  to  John 
Purdy,  J.,  and  Rebecca  Wallace  and  their 
respective  heirs.  Said  Virginia  Thompson 
was  therefore  entitled  to  receive  the  income 
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from  said  balance  of  proceeds  during  the  re- 
mainder of  her  life,  and  it  appears  that  the 
same  was  paid  to  her  accordingly.  After  her 
death,  which  occurred  in  August,  1913,  the 
defendant  Josephine  Postlewait,  executrix  of 
the  will  of  Virginia  Thompson,  claimed  the 
entire  funds  so  held  by  the  National  Savings 
&  Trust  Company,  while  the  plaintiffs  herein 
also  claimed  the  same  funds.  The  intervener, 
Elizabeth  Pauline  Hill,  has  also  asserted  a 
claim  to  share  the  said  funds,  on  the  ground 
that  Ellen  Rebecca  Wallace  having  died  child- 
less, she,  as  the'  only  child  of  a  deceased 
brother,  Henry  Purdy,  is  one  of  the  heirs  of 
Mrs.  Wallace. 

'*The  proper  disposition  of  these  funds,  how- 
ever,  depends   upon  'the   application   of   the 
same  principles  already  stated.     The  plain- 
tiffs are  entitled,  as  children  of  John  Purdy, 
Junior,  to  one  half  of  said  funds  to  which  he 
would  have  been  entitled  if  living,  while  the 
other  one  half,  to  which  Mrs.  Wallace  would 
have  been  entitled  if  living,  goes  not  to  her 
heirs  as  such  (the  plaintiffs  and  said  Eliza- 
beth Pauline  Hill),  but  to  the  devisees  under 
her  will.     As  hereinbefore   stated,  she  died 
before  Virginia  Thompson,  and  by  her  will 
devised  one  half  of  all  her  right,  title,  and 
interest  in   the  estate   of   her   father,   John 
Purdy,  unto  said  Virginia  Thompson  and  the 
other  one  half  unto  the  children  of  her  de- 
ceased brother,  John  Purdy.     The  plaintiffs 
by  virtue  of  this  devise  are  entitled  to  one 
half  of  one  half  of  said  funds,  making,  with 
the  one  half  to  which  they  are  entitled  as 
children  of  John  Purdy,  three  fourths  of  the 
net  funds,  while  the  defendants  Miss  Postle- 
wait and  Mrs.  Elliot,  in  their  capacity  of  de- 
visees of  Virginia  Thompson,  are  entitled  to 
tlie  remaining  one  fourth. 

"A  reference  to  the  auditor  should  be  taken 
to  state  the  account  of  the  trustee  and  dis- 
tribution in  accordance  with  this  opinion. 

[507]  'It  should  be  added  that  on  the 
pleadings  in  the  present  case  a  question  is 
presented  as  to  the  validity  of  the  several 
executory  devises  above  referred  to,  their 
validity  being  alleged  in  the  original  and 
amended  bills  and  denied  in  the  answer  of 
the  defendants,  Postlewait  and  Elliot,  the 
answer  (to  the  original  bill)  of  the  said  two 
defendants  stating  in  this  regard  that  they 
are  advised  and  believe,  and  so  aver,  that 
under  said  will  of  John  Purdy,  the  said  Ellen 
Rebecca  Wallace  and  Virginia  Thompson  took 
fee  simple  estates,  clear  of  limitations.  Un- 
der this  construction  of  the  will,  if  sustained, 
the  said  two  defendants,  as  sole  devisees  of 
Virginia  Thompson,  would  be  entitled  to  a 
one-half  interest  in  the  real  estate,  while  the 
entire  trust  fund  held  by  the  trustee  above- 
mentioned  would  be  payable  to  the  executrix 
of  Mrs.  Thompson.  As  to  this  theory  of  con- 
itniction  it  is  sufficient  to  say  that  this  court 


is  clearly  of  opinion  that  the  executory  de- 
vises referred  to  are  valid,  and  the  point  was 
conceded  by  counsel  for  said  two  defendants 
in  his  argument  at  the  hearing,  and  in  hit 
brief  filed  after  argument." 


NOTB. 

The  reported  case,  applying  a  statute  pro- 
viding that  any  "interest  in  real  estate" 
is  subject  to  devise,  holds  that  a  contin- 
gent remainder  may  be  devised  if  the  per- 
son who  will  take  the  remainder  is  certain. 
The  meaning  of  the  term  "interest"  as  used 
with  respect  to  the  transfer  of  property  is 
discussed  in  the  note  to  Copeland  v.  Eaton, 
Aim.  Cas.  1912B  521. 
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Homioide  *  Sufficiency  of  Evldenoe  ^ 
Self-defense  Not  Shown. 

In  a  prosecution  for  murder,  where  it  ap- 

g eared  that  accused  had  left  his  bam  carrying 
is  shotgim  at  a  time  when  he  was  in  no 
immediate  danger,  and  approached  the  pike 
upon  which  the  decedents  with  whom  he  had 
had  trouble  were  walking,  evidence  is  held  to 
be  sufficient  to  sustain  a  verdict  of  guilty. 

Instmotions  —  Self-defense* 

In  a  prosecution  for  murder  an  instruction 
on  self-defense  must  leave  the  question  to  be 
determined  by  the  jury  in  the  light  of  all  the 
facts  and  circumstances  in  the  case,  rather 
than  in  the  light  of  certain  particular  facts, 
whether  relied  on  by  the  commonwealth  or 
by  the  accused. 

Trial  *  Custody  and  Conduct  of  Jury. 

The  members  of  a  jury  impaneled  to  try 
a  homicide  case  should  not  be  subjected  to 
any  outside  influence,  but  their  conclusion 
should  be  the  result  of  an  unbiased  judgment, 
based  on  the  evidence  heard  in  the  couHroom 
and  the  law  as  expounded  by  the  court,  con- 
sidered in  the  light  of  proper  arguments  by 
counsel  for  the  prosecution  and  defense. 

Taking  Jury  to  Revival  Meeting- 

In  a  prosecution  for  murder,  where  the 
jury  were  present  at  a  revival  meeting  during 
the  trial,  a  mere  theoretical  discussion  of  sin 
and  its  punishment,  considered  solely  from 
the  angle  of  divine  government,  i^  not  preju- 
dicial to  the  rights  of  the  defendant. 

[See  note  at  end  of  this  ca^.] 
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Disqnaimcatioii  of  Juror  *  As  Ground 

for  New  Trial. 

In  a  prosecution  for  murder,  the  fact  that 
a  juror  on  the  day  before  the  trial  stated 
that  "he  had  heard' much  about  the  case  and 
he  thought  it  was  a  bad  case"  is  insufficient 
to  authorize  a  new  trial  on  the  ground  that 
the  juror  was  disqualified  from  acting  be- 
cause of  any  opinion  he  had  formed  as  to 
defendant's  guilt. 

New  Trial  —  Newly  Discovered  Evi- 
dence ^  Affidavit  Showing  IHligence 
—  Necessity. 

In  a  prosecution  for  murder,  where  a  new 
trial  is  sought  for  newly  discovered  evidence, 
tbc  defendant  must  file  his  own  affida\it  stat- 
TTifT  that  he  did  not  know,  and  by  the  exercise 
of  reasonable  diligence  could  not  have  known, 
of  the  existence  of  the  newly  discovered  evi- 
dence until  after  the  trial  was  concluded. 

Appeal  from  Circuit  Court,  Anderson 
county. 

Criminal  action.  Joe  Chilton  convicted  of 
murder  and  appeals.  The  facts  are  stated  in 
the  opinion.    AFFiBMBa>. 

Lillwrd  Cwrter  for  appellant. 
M.  M.  Logarif  C.  H.  Morris  and  Leslie  W, 
Morris  for  appellee. 

[491]  Clay,  C. — ^Appellant,  Joe  Chilton, 
who  was  convicted  of  the  murder  of  DoUins 
Hawkins  and  given  a  life  sentence  in  the  peni- 
tentiary, seeks  a  reversal  of  the  judgment. 

For  a  proper  understanding  of  the  questions 
raised  a  brief  statement  of  the  facts  will  be 
necessary.  It  appears  that  appellant,  with 
his  wife  and  three  children,  lived  in  Anderson 
county  about  eight  miles  from  Lawrenceburg 
and  near  the  Bond  Brothers'  Distillery  on 
Gilbert's  creek.  A  turnpike,  known  as  the 
Harry  Wise  pike,  runs  through  appellant's 
farm  and  by  the  distillery,  where  it  joins  the 
[492]  Lawrenceburg  pike.  Though  appellant 
owns  land  on  both  sides  of  the  Harry  Wise 
pike,  that  pike  is  a  public  road  and  after  run- 
ning through  appellant's  farm  passes  the 
home  of  DoUins  Hawkins  some  distance  away. 
Appellant's  house  is  situated  on  a  hill  some- 
where in  the  neighborhood  of  two  hundred 
yards  from  the  pike,  and  a  footpath  leads 
from  his  house  by  his  barn  to  the  pike  near 
two  water  tuba.  Along  the  pike  and  some 
distance  therefrom  a  fence  runs  practically 
parallel  with  the  pike,  inclosing  that  part  of 
the  farm  on  which  appellant's  residence  is 
located.  Near  the  point  where  the  footpath 
passes  this  fence  there  is  a  gate  through 
which  the  path  leads  towards  the  pike.  At 
a  point  near  the  pike  the  path  bends  to  the 
south  and  runs  with  the  pike.  Just  above  the 
pike  is  a  long  bluff  about  four  feet  high, 
made  in   grading   the   pike   on   the   hillside. 


The  path  leads  abruptly  down  the  bluff  into 
the  turnpike.  Near  the  home  of  appellant 
and  just  above  the  distillery  lived  Elmer 
Standforth.  A  road  or  path  leads  down  the 
hill  from  his  residenoe  to  the  turnpike  at  a 
point  near  the  distillery.  In  front  of  the  dis- 
tillery is  the  boiler  room  facing  the  pike,  and 
a  path  leads  therefrom  to  the  pike  by  way  of 
a  foot  bridge  across  an  intervening  branch. 

DoUins  Hawkins  was  a  brotha--in-law  of 
appellant.  Some  three  or  four  months  before 
the  homicide,  Hawkins,  according  to  the  story 
of  appellant,  told  him  of  a  certain  scandal 
affecting  Standforth's  wife.  This  appellant 
repeated  to  his  own  wife.  Subsequently  his 
wife  told  Standforth  of  the  report.  There- 
after Hawkins  came  io  appellant's  home, 
called  him  a  liar  and  abused  and  threatened 
him  with  a  hand  spike.  At  that  time  appel- 
lant made  no  effort  to  defend  himself  and 
begged  off  from  the  difficulty.  Some  time 
later  Hawkins,  Standforth  and  appellant 
were  in  the  distillery  office,  ^awkin8  and 
Standforth  went  out.  Hawkins  told  Stand- 
forth  to  call  appellant  out.  They  began  quar- 
reling and  appellant  tried  to  beg  out  of  the 
difficulty.  Standforth  remarked  that  the 
matter  had  to  be  settled;  he  was  not  going 
to  have  any  such  talk  get  out.  Mr.  Jeff  Bond 
objected  to  their  quarreling  on  the  premises. 
Standforth  then  remarked  that  he  was  going 
to  get  Hawkins  and  appellant  together  again 
and  have  the  matter  settled.  About  eight 
o'clock  on  the  morning  of  the  tragedy  Haw- 
kins and  Standforth  met  at  the  quart  house 
conducted  by  Bryan  Hawkins  on  the  Ken- 
tucky river  a  mile  and  a  half  from  the 
scene  of  the  killing.  DoUins  [493]  Hawkins 
Jt>ought  a  quart  of  whiskey.  Bryan  Hawkins 
gave  DoUins  a  half  pint  bottle  of  whiskey  for 
his  sick  uncle.  Thereafter  DoUins  Hawkins 
and  Standforth  went  to  the  Bond  Brothers' 
Distillery.  After  being  there  a  whUe  Stand- 
forth  started  for  his  home.  In  the  meantime 
appellant  had  gone  to  the  distillery  to  get 
some  wire.  When  he  reached  the  bridge 
Standforth  came  towards  him.  According  to 
appellant's  statement,  Standforth  began  curs- 
ing him  and  wanted  him  to  go  down  the  creek 
with  him  and  Hawkins.  Standforth  called 
him  a  damn  coward,  and  appellant  stated 
that  he  did  not  want  any  trouble  with  him. 
Standforth  then  stated  that  he  was  going  to 
get  Hawkins  and  come  up  to  appellant's 
home.  Other  witnesses  said  that  Standforth 
stated  that  the  matter  had  to  be  settled  and 
damn  quick,  and  wanted  appellant  to  get  off 
the  distillery  premises.  Appellant  then  left 
and  went  to  his  house.  There  he  procured  a 
shot  gun,  loaded  it  with  two  shells  and  went 
to  his  barn.  After  appellant  left  tiie  distil- 
lery, Hawkins  and  Standforth  started  up  the 
pike.  John  Taylor  Bond  heard  Standforth 
say :    "We  will  meet  him."    He  then  went  up 
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towards  appellant's  barn  for  the  purpose  of 
avoiding  trouble,  and  appellant  inquired 
where  Hawkins  and  Standforth  were.  Bond 
told  appellant  that  he  saw  them  coming  up 
the  bill.  Appellant  and  his  boy  say  that 
Bond  told  them  that  he  had  seen  Standforth 
and  Hawkins  coming  up  to  appellant's  house 
to  get  him.  Taking  his  boy  with  him^  appel- 
lant started  towards  the  pike.  Appellant 
says  that  when  Hawkins  and  Standforth  ap- 
proached he  pleaded  with  them  to  drop  the 
matter  and  be  friends.  Hawkins  and  Stand- 
forth  immediately  began  to  threaten  and 
abuse  him  and  started  up  the  path  towards 
him.  Hawkins  was  in  the  lead  and  threw  his 
hands  behind  him  as  if  to  draw  a  weapon. 
Standforth  was  also  approaching  in  a  threat- 
ening manner.  Appellant  first  shot  Hawkins 
and  then  Standforth.  As  to  what  occurred  at 
the  time  of  the  killing  appellant  is  corrobo- 
rated by  his  fifteen  year  old  boy,  who  was 
present. 

According  to  the  evidence  for  the  Gonunon- 
wealth,  appellant  spoke  to  Hawkins  in  a 
friendly  manner  while  at  the  distillery  and 
there  appeared  to  be  no  friction  between 
them.  Hawkins  and  Standforth  wore  both 
shot  in  the  side  of  the  neck  ami  face,  and 
their  bodies  were  found,  that  of  Hawkins  in 
the  road  about  seven  feet  above  the  path,  and 
that  of  Standforth  about  seventeen  feet  above 
the  path,  and  on  the  side  of  the  road  near  the 
bluff.  Persons  who  .examined  [404]  their 
bodies  found  no  weapons  of  any  kind  on  them, 
except  a  small  knife  in  the  possession  of 
Standforth.  Some  two  or  three  witnesses  ex- 
amined the  hillside  and  found  no  footprints 
or  blood  that  would  indicate  that  the  two  men 
were  on  the  hillside  when  shot.  It  appears, 
however,  that  Mrs.  Hawkins  was  present  be- 
fore any  others  reached  the  scene  of  the 
tragedy  and  it  is  suggested  that  perhaps  she 
removed  the  weapons  which  they  carried. 
There  ia  also  evidence  to  the  effect  that  Haw- 
kins generally  carried  a  pistol. 

It  is  the  theory  of  the  Commonwealth  that 
appellant,  while  at  his  own  house  or  barn, 
was  in  no  danger  at  the  hands  of  Hawkins 
and  Standforth,  and  he  voluntarily  left  his 
bam  and  went  down  to  the  pike  to  meet  them 
for  the  purpose  of  killing  them;  that  as  the 
physical  facts  show  that  their  bodies  were 
found  in  the  road  beyond  the  path  and  there 
was  no  evidence  of  blood  or  footprints  on 
the  side  of  the  bluff,  it  clearly  appears  that 
they  were  shot  while  in  the  road  and  not 
while  conring  up  the  path  in  the  direction  of 
appellant.  On  the  other  hand,  the  evidence 
for  appellant  tends  to  show  that  although  he 
took  his  shot  gun  and  left  his  barn  and  ap- 
proached the  pike,  he  had  no  intention  of 
killing  the  decedents,  but  only  did  so  to  avoid 
injury  at  their  hands  when  they  started  up 
the  path  towards  him  and  indicated  by  their 
hostile    demonstrations    a    determination    on 


their  part  to  do.  him  personal  violence.  Con- 
sidering the  case,  however,  in  the  light  of  the 
physical  circumstances,  and  of  the  fact  that 
appellant  did  not  await  the  coming  of  Haw- 
kins and  Standforth,  but  at  a  time  when  he 
was  in  no  immediate  danger  at  their  hands 
voluntarily  approached  the  point  where  he 
had  reason  to  believe  tliey  would  pass  and 
carried  a  shot  gun  which  he  had  previously 
loaded,  we  cannot  sav  that  the  evidence  was 
insufficient  either  to  take  the  case  to  the  jury 
or  to  sustain  the  verdict. 

1.  The  instructions  given  by  the  trial  court 
are  in  the  usual  form  and  are  not  complained 
of.  It  is  insisted,  however,  that  the  court 
should  have  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  Hawkins  and 
Standforth,  or  either  of  them,  had  assaulted 
and  threatened  to  kill  the  appellant,  or  to  do 
him  great  bodily  harm,  and  threatened  then 
and  there  to  go  together  to  the  home  of 
appellant  to  carry  out  said  purpose,  the  ap- 
pellant had  a  right  to  arm  himself,  and  if 
the  jury  further  believed  from  the  evidence 
that  the  appellant  knew,  or  had  reasonable 
[496]  grounds  to  believe,  that  Hawkins  and 
Standforth  were  then  and  there  going  to  his 
home  to  execute  their  said  threats,  appellant 
had  a  right  to  meet  them  near  his  home  and 
on  his  premises  so  armed;  and  if  he  then 
believed,  and  had  reasonable  grounds  to  be- 
lieve, from  their  actions  that  they  then  and 
there  were  able  and  intended  to  carry  out 
their  threats,  he  had  a  right  to.  use  such 
means  as  to  him  seems  reasonably  necessary 
to  protect  himself  from  the  threatening  dan- 
ger. Without  entering  into  a  discussion  of 
the  soundness  of  the  principle  of  law  con- 
tained in  the  suggested  instruction,  it  is  suffi- 
cient to  say  that  the  instruction  should  not 
have  been  given,  because  it  groups  together 
and  unnecessarily  emphasizes  particular  facts 
relied  on  by  the  defendant  and  gives  them 
undue  prominence  in  the  estimation  of  the 
jury.  We  have  repeatedly  condemned  such 
an  instruction  and  held  that  an  instruction 
on  self  defense  should  be  in  the  usual  form, 
thus  leaving  the  question  to  be  determined 
by  the  jury  in  the  light  of  all  the  facts  and 
circumstances  of  the  case,  rather  than  in  the 
light  of  certain  particular  facts,  whether  re- 
lied on  by  the  Commonwealth  or  by  the  ac- 
cused. Reynolds  v.  Com.  114  Ky.  912.  72 
S.  W.  277;  Com.  v.  Thomas,  31  Ky.  L.  Rep. 
899,  104  S.  W.  326;  Heck  v.  Com.  163  Ky. 
518,  174  S.  W.  19;  Hobson,  Blam  &  Caldwell 
on  Instructions  to  Juries,  section  661. 

2.  Another  error  relied  on  is  the  miscon- 
duct of  the  sheriff  and  jury.  It  appears  that 
after  the  jury  had  been  empaneled  and  sworn 
the  sheriff  took  them  to  the  opera  house, 
where  a  religious  revival  was  being  conduct- 
ed. On  the  next  day  appellant  made  a  mo- 
tion to  discharge  the  jury  and  filed  in  sup- 
port thereof  the  following  affidavit: 
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"The  affiant  Joe  Chilton  states  that  after 
the  jury  herein  was  accepted  and  sworn,  it 
was  on  last  night  taken  to  the  opera  house 
where  a  protracted  meeting  was  being  held; 
that  the  jury  were  given  seats  just  in  front 
of  the  preacher  who  preached  from  the  sab- 
ject  of  sin  and  its  punishment  and  his  sermon 
referred  directly  to  this  prosecution  and  gave 
many  illustrations  of  offenses  and  crimes  and 
character  of  punishment  therefor." 

The  minister  who  was  conducting  the  reli- 
gious meeting  also  filed  his  affidavit.  He 
says  that  in  introducing  his  subject  he  asked 
the  people  to  hear  him  before  they  passed 
judgment  on  him.  In  this  connection  he 
said:  "Gentlemen,  your  court  is  in  session, 
and  if  a  man  is  being  tried  for  murder  would 
you  pass  judgment  before  you  [496]  heard 
the  evidence  or  after?"  He  also  showed  that 
David  committed  murder  and  yet  went  to 
heaven,  and  proved  it  by  Grod^s  word.  He 
further  states  that  the  above  reference,  if  it 
be  considered  a  reference,  was  the  only  one 
that  he  made  in  regard  to  the  court  being  in 
session  and  the  m*an  on  trial,  and  in  making 
these  statements  he  did  not  have  in  mind  the 
trial  which  was  going  on  in  the  circuit  court 
and  did  not  know  the  jury  was  present.  J. 
R.  Paxton  also  filed  an  affidavit,  saying  that 
he  was  present  on  the  occasion  referred  to 
and  heard  all  of  the  sermon;  that  at  no  time 
was  reference  made  to  the  case  on  trial;  that 
the  word  "murder"  was  used  by  the  minister, 
but  only  in  a  general  way  and  as  one  of  the 
number  of  sins  denounced  by  the  Bible.  It  is 
well  settled,  of  course,  that  the  members  of 
a  jury  empaneled  to  try  a  case  like  this 
should  not  be  subjected  to  any  outside  in- 
fluences, but  their  conclusion  should  be  the 
result  of  an  unbiased  judgment,  based  on  t^e 
evidence  heard  in  the  court  room  and  the 
law  as  expounded  by  the  court,  considered  in 
the  light  of  proper  arguments  by  counsel  for 
the  prosecution  and  defense.  Therefore,  if  it 
appeared  that  on  the  occasion  in  question 
any  improper  reference  was  made  by  the  min- 
ister to  the  facts  of  the  case  on  trial,  or  to 
the  duty  of  the  jury  under  the  circumstances, 
there  might  be  some  merit  in  the  contention 
that  the  accused  was  prejudiced.  As  it  is, 
however,  the  only  reference  to  the  case,  even 
if  it  be  considered  a  reference,  was  the  sug- 
gestion that  a  man  should  not  be  condemned 
until  after  the  evidence  was  heard,  and -this 
reference  was  in  favor  of  the  accused  rather 
than  against  him.  It  is  suggested,  however, 
that  the  very  subject  of  the  sermon,  that  of 
sin  and  its  punishment,  was  prejudicial,  be- 
cause it  showed  that  even  God  himself  ap- 
proved of  punishment  and  thus  fortified  and 
prepared  the  minds  of  the  jurors  to  follow 
the  divine  example.  This  contention,  how- 
ever, does  not  go  beyond  the  mere  suggestion. 


It  is  not  based  on  any  facts  which  actiuUy 
occurred.  It  is  not  shown  that  the  jurors 
were  exhorted  to  do  their  duty  because  God 
did  his.  In  the  absence  of  facts  tending  to 
show  the  contrary,  we  are  unable  to  percetv^e 
how  a  mere  theoretical  discussion  of  sin  and 
its  punishment,  considered  solely  from  the 
angle  of  divine  government,  can  be  regarded 
as  prejudicial  to  the  substantial  rights  of  the 
appellant. 

3.  Another  error  assigned  is  the  incompe- 
tency of  one  of  the  jurors.  It  appears  from 
an  affidavit  that  this  [497]  juror,  on  the  day 
before  the  trial,  stated  that  ''he  had  heard 
much  about  the  case  and  he  thought  it  was 
a  bad  case"  and  that  he  wanted  to  hear  it. 
The  language  attributed  to  the  juror  only 
shows  that  what  he  had  heard  had  made  upon 
him  a  mere  impression  to  the  effect  that  the 
case  was  a  bad  one.  It  does  not  show  that 
he  had  formed  any  real  opinion  as  to  appel- 
lant's guilt.  We,  therefore,  conclude  that  the 
language  referred  to  is  insufficient  to  author- 
ize a  new  trial,  on  the  ground  that  the  juror 
was  disqualified  from  acting  by  reason  of  any 
opinion  which  he  had  formed  as  to  the  real 
merits  of  the  case. 

4.  Lastly,  it  is  insisted  that  a  new  trial 
should  have  been  granted  on  the  ground  of 
newly  discovered  evidence.  In  support  of  this 
ground  there  is  filed  only  the  affidavit  of  one 
Grover  C.  Springate,  who  states  that  in  a 
conversation  which  togk  place  between  him 
and  Elmer  Standforth  just  prior  to  Christ- 
mas, 1914,  Standforth  said  that  he  had  had 
several  quarrels  with  Joe  Chilton,  and  tiiat 
he  had  made  up  his  mind  to  kill  Chilton  and 
go  back  to  his  former  home  in  Ohio.  He  alao 
says  that  after  that  time  he  had  another 
conversation  with  Standforth,  in  which 
Standforth  stated  that  he  had  to  sell  his 
farm^  because  if  he  stayed  in  Anderson  Coun- 
ty he  would  have  to  kill  Chilton;  that  his 
wife  wanted  to  kill  him  herself  but  that  it 
was  not  a  woman's  affair,  and  that  he  woald 
do  it  himself  if  he  stayed  there.  Passing  the 
question  whether  or  not  the  evidence  relied 
on  his,  under  the  particular  facts  of  this  case, 
of  such  a  decisive  character  as  to  render  a 
different  result  reasonably  certain,  it  is  suffi- 
cient to  say  that  a  new  trial  was  properly 
refused,  because  appellant  did  not  file  his  own 
affidavit  stating  that  he  did  not  know,  and 
by  the  exercise  of  reasonable  diligence  could 
not  have  known,  of  the  existence  of  the  newly 
discovered  evidence  until  after  the  trial  was 
concluded.  Ellis  v.  Com.  146  Ky.  715,  143 
S.  W.  425;  Brennon  v.  Com.  169  Ky.  815, 185 
S.  W.  489. 

Finding  in  the  record  no  error  prejudicial 
to  the  substantial  rights  of  the  appellant,  it 
follows  that  the  judgment  should  be  affirmed, 
and  it  is  so  ordered. 
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NOTE. 

Beoreation   to   Jury    dwrliis 
Trial  ma  Gronnd  for  New  TriaL 


The  rule  laid  down  in  State  v.  Jeffries,  210 
Mo.  302,  14  Ann.  Cas.  524,  that  allowing 
recreation  to  a  jury  during  the  trial  of  a 
criminal  case  is  not  a  ground  for  a  new  trial 
when  it  does  not  appear  that  the  accused  was 
prejudiced  thereby,  and  there  was  no  miscon- 
duct on  the  part  of  the  jury,  is  supported 
by  several  recent  cases. 

It  has  been  held  that  a  new  trial  will  not 
be  granted  because  of  the  mere  fact  that  the 
jory  were  taken  to  a  theatriq^l  performance 
or  moving  picture  show  where  it  is  shown 
that  they  were  properly  kept  apart,  commu- 
nicated with  no  one,  and  were  not  subjected 
to  improper  influences.  Mansfield  ▼.  Com. 
163  Ky.  488,  174  S.  W.  16;  State  v.  Oteri, 
128  La.  939,  Ann.  Cas.  1912C  878,  66  So.  682; 
Shermaif  v.  State,  125  Tenn.  19,  140  S.  W. 
209^  In  the  case  last  cited  it  appeared  that 
a  portion  of  the  jurors  attended  a  vaudeville 
show,  sitting  in  a  private  box,  apart  and 
separate  from  all  others.  They  did  not  come 
in  contact  with  anyone.  The  court  in  deny- 
ing a  new  trial  said:  "We  do  not  mean  in 
any  way  to  approve  the  course  of  the  officers 
in  allowing  these  jurors  to  become  separated 
and  taking  part  of  them  to  a  theater.  While, 
as  matter  of  fact,  no  communication  was  had 
with  them,  or  influence  exerted  upon  them, 
in  this  case,  and  no  opportunity  seems  to 
have  been  offered  for  such  communication  to 
have  been  effected,  nevertheless  the  officers' 
conduct  was  reprehensible.  They  should  have 
been  fined  by  the  circuit  judge.  They  took  a 
chance  which  they  should  not  have  done. 
While  the  circuit  judge  has  found,  and  we 
can  see,  tiiat  there  were  no  evil  results  in 
this  case,  and  the  defendant  was  not  at  all 
prejudiced,  still  it  might  have  resulted  dif- 
ferently, and  it  might  have  been  necessary  to 
set  this  verdict  aside,  and  such  a  practice 
as  that  indulged  in  here  cannot  be  permitted 
by  a  trial  court,  on  the  part  of  its  officers  or 
jurors.  Both  officers  and  jurors  should  have 
been  punished  by  the  court." 

In  State  v.  Oteri,  128  La.  939,  Ann.  Cas. 
1912C  878,  55  So.  582,  the  defendant,  having 
been  convicted  of  murder,  moved  for  a  new 
trial,  assigning  as  one  of  the  grounds  there- 
for^that  the  jury  had  been  permitted  to  at- 
tend a  theatrical  performance  and  sit  with 
the  audience.  In  discussing  the  question  the 
court  said:  ''It  appears  that  on  a  Sunday, 
during  the  recess  of  the  court,  the  jury,  at- 
tended by  two  deputy  sheriffs,  left  their  room 
in  the  courthouse  to  attend  a  theatrical  show 
nearby.  After  the  jury  were  seated,  one  of 
the  deputies  retired,  leaving  the  jury  in 
charge  of  the  other  deputy,  Mr.  Erwin,  who 
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was  a  witness  for  the  prosecution,  and  had 
testified  several  times  during  the  trial  of  the 
case.  The  jury  were  seated  on  benches  re- 
served for  them,  and  the  nearest  spectators 
were  about  ten  feet  away.  The  jury  remained 
during  the  performance,  and,  according  to  the 
testimony  of  Mr.  Erwin,  had  no  communica- 
tion with  anyone  outside  of  their  body.  It 
appears  that  the  jury  had  the  permission  of 
the  judge  to  attend  diurch  or  go  to  the  show. 
The  majority  voted  in  favor  of  the  place  of 
amusement.  .  .  .  The  evidence  shows  that 
the  jury  did  not  separate  for  a  moment  and 
had  no  communication  with  anyone  outside 
of  their  body.  Therefore  the  accused  was  not 
prejudiced  by  the  incident  under  discussion. 
We,  however,  must  express  our  disapproval 
of  the  permission  given  the  jury  to  attend 
the  show,  thereby  subjecting  them  to  the  dan- 
ger of  outside  influence.  We  may  add  that 
our  ruling  would  have  heeia  different  if  any 
prejudice  whatever  had  been  shown  by  the 
evidence." 

In  Mansfield  v.  Com.  163  Ky.  488,  174  S. 
W.  16,  wherein  the  defendant  was  found 
guilty  of  murder,  it  appeared  that  the  jury 
were  taken  by  the  officer  in  charge  to  a  mov- 
ing picture  show  on  sevetal  different  occa- 
sions. On  a  moti<Hi  for  a  new  trial,  this  fact 
having  been  alleged  as  one  of  the  grounds, 
the  court  said:  "It  is  further  complained 
that  the  sheriff,  on  three  different  nights  dur- 
ing the  trial,  took  the  jury  to  a  moving  pic- 
ture show.  But  the  record  shows,  without 
contradiction,  that  the  place  where  the  mov- 
ing picture  show  was  exhibited  was  not 
crowded;  that  the  jury  sat  on  the  front  seats, 
while  the  sheriff  occupied  a  seat  nearby  from 
which  he  could  and  did  see  what  the  jurors 
did,  and  that  no  one  approached  any  of  them 
nor  was  any  conversation  relating  to  the 
trial  had  in  their  presence.  We  do  not  find 
in  this  circumstance  any  misconduct  on  the 
part  of  the  officer  or  jury." 

Where  it  is  shown,  however,  that  the  jury 
were  taken  to  a  place  of  recreation  and  were 
then  so  situated  as  to  be  accessible  to  outside 
influences,  misconduct  will  be  presumed,  and 
the  burden  is  on  the  state  to  show  that  in 
fact  there  was  no  misconduct.  State  v.  Clary, 
136  La.  589,  67  So.  376.  In  that  case,  where- 
in the  defendant  was  convicted  of  manslaugh- 
ter, it  was  shown  that  the  jury  were  taken 
to  moving  picture  shows  on  two  occasions  at 
night  and  sat  in  the  ordinary  rows  of  chairs 
with  the  rows  in  front  and  back  of  them  oc- 
cupied. It  was  held  that  the  jury  were  acces- 
sible, and  misconduct  was  presumed  and  a 
new  trial  ordered.  Later,  however,  on  a  re- 
hearing, it  being  affirmatively  shown  by  the 
state  that  there  had  been  no  separation,  and 
no  misconduct  on  the  part  of  the  jury  while 
attending  the  moving  pictures,  the  verdict 
was  affirmed. 
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In  the  reported  oaf«  it.  appears  that  the 
jury,  after  having  been  accepted  and  sworn, 
were  taken  to  an  opera  house  where  a  re- 
ligious revival  meeting  was  being  held.  The 
jury  were  given  seats  in  front  of  the  preacher, 
who  preached  on  the  subject  of  sin  and  its 
punishment,  and  referred  in  a  general  way  to 
the  court  being  in  session  and  a  man  on  trial. 
The  minister  afterwards  stated  that  he  did 
not  know  the  jury  were  present.  The  court, 
while  declaring  that  members  of  a  jury  should 
not  be  subjected  to  outside  influences 
and  that  their  conclusion  should  be  the  re- 
sult of  unbiased  judgment,  holds  that  since 
there  was  no  improper  reference  made  by  the 
minister  to  the  facts  in  the  case  on  trial  or 
to  the  duty  of  the  jury,  but  merely  a  theo- 
retical discussion  of  sin  and  its  punishment^ 
the  attendance  of  the  jury  thereat  could  not 
be  regarded  as  prejudicial  to  the  substantial 
rights  of  the  accused. 

During  a  trial,  the  jury  may  be  taken  for 
a  walk  in  charge  of  the  proper  officers  and  it 
is  not  ground  for  a  new  trial  if  the  jury  are 
not  subject  to  improper  influences  and  are 
not  allowed  to  conununicate  with  others. 
Freels  v.  State  (Ark.)  196  S.  W.  913.  In 
that  case,  a  prosecution  for  murder,  it  was 
shown  that  the  morning  after  the  jury  to«k 
the  case  under  consideration  they  were  taken 
ior  a  walk,  and,  while  walking,  were  per- 
mitted to  go  through  the  cemetery  where  the 
person  alleged  to  have  been  murdered  was 
buried.  A  relative  of  the  deceased  was  seat- 
ed near  the  grave  at  the  time,  weeping.  It 
was  contended  on  the  part  of  the  defendant 
that  this  tended  to  influence  the  verdict  of 
the  jury.  The  .court  said:  "The  special 
bailiff  having  charge  of  the  jury  testified  that 
on  Tliursday  morning,  after  the  case  had 
been  turned  over  to  the  jury  the  night  be- 
fore, he  started  out  to  give  the  jury  a  little 
exercise.  Nobody  suggested  that  they  go 
into  the  cemetery.  He  was  walking  behind 
the  jurors.  When  they  got  to  the  corner  on 
the  street  where  Judge  Driver  lived,  some  one 
says,  IJet's  go  to  the  cemetery.'  He  did  not 
think  any  of  the  jurors  knew  Mrs.  Sullinger. 
They  merely  saw  a  lady  sitting  there.  He 
did  not  know  himself  that  it  was  Mrs.  Sullin- 
ger.  The  lady  was  weeping  and  glanced 
around.  The  jury  went  straight  on  through 
the  cemetery,  and  as  they  came  back  through 
the  lady  had  gone.  There  was  no  effort  upon 
her  part  to  attract  the  attention  of  the  jury. 
She  did  not  speak  a  word  to  them,  and  the 
fact  that  she  was  in  the  vicinity  of  the  grave 
of  Edrington  did  not  enter  witness's  mind. 
He  heard  no  discussion  among  the  jury  about 
the  presence  of  the  lady  there.  He  did  not 
know  where  Edrington's  grave  was;  neitiier 
did  any  of  the  jury.  .  .  .  This  testimony 
shows  conclusively  that  there  was  no  pre- 
arranged plan  on  the  part  of  the  attorney 


and  Mrs.  Sullinger  and  the  ofiScer  that  the 
jury,  while  they  were  deliberating  upon  their 
verdict^  should  be  conducted  to  the  cemetery 
for  the  purpose  of  bringing  them  under  any 
sinister  influence  that  would  be  calculated  to 
arouse  their  sympathies  for  the  dead  and 
their  prejudice  against  the  appellant,  and 
thus  to  procure  a  verdict  not  in  accordance 
with  the  law  and  the  evidence." 
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Army  and  NaTjr  —  Conseriptioa  —  ▼** 
Udity  of  Act. 

Under  Const,  art.  1,  §  8   (8  Fed.  Si  Ann. 

Sp.  637,  646,  649),  authorizing  Congress  to 
eclare  war,  to  raise  and  support  armies,  ana 
to  make  rules  for  the  government  and  Jljn»- 
lation  of  the  land  and  naval  forces,  and  to 
make  all  laws  neoessary  and  proper  for  car- 
rying the  foregoing  powers  into  execution, 
and  article  6  (9  Fed.  St.  Ann.  218),  provid- 
ing that  the  Constitution  and  laws  of  the 
United  States  made  in  pursuance  thereof 
shall  be  the  supreme  law  of  the  land,  Con- 
gress has  power  to  raise  armies  by  conserip- 
tion,  and  such  power  is  not  denied  by  re»«J» 
of  tiie  fact  that  under  the  ConstitutioD  M 
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originally  framed  state  citizenship  was  pri-  Same. 
mary,  and  United  States  citizenship  but  de- 
rivative and  dependent  thereon,  or  by  the 
fact  that,  prior  to  the  Constitution,  the  state 
authority  over  the  militia  embraced  every 
citizen,  and  therefore  Act  May  18,  1917,  c.  15 
(Fed.  St.  Ann.  Pamph.  Supp.  No.  11,  p.  86), 
providing  for  raising  an  army  by  means  of 
a  selective  draft,  is  valid. 

[See  note  at  end  of  this  case.] 
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When  Congress  exercises  its  power  to  call 
a  citizen  into  the  army  without  his  consent, 
the  army  into  which  he  enters  is  not  limited 
to  services  such  as  those  for  which  it  is 
claimed  the  militia  may  only  be  used. 

[See  note  at  end  of  this  case.] 


The  powers  of  Congress  respecting  the  mili- 
tia under  Const,  art.  1,  §  8^  (8  Fed.  St.  Ann. 
652),  authorizing  Congress  to  provide  for 
calling  forth  the  militia  to  execute  the  laws 
•f  the  nation,  suppress  insurrections,  and  re- 
pel invasions,  and  to  provide  for  organising, 
arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  em- 
ployed in  the  service  of  the  United  States, 
reserving  to  the  states,  respectively,  the  ap- 
pointment of  officers  and  the  authority  of 
training  the  militia  according  to  the  aisci- 
pline  prescribed  by  Congress,  and  the  power 
to  raise  armies  conferred  by  the  same  section, 
are^eparate  powers,  and  the  army  power  em- 
braces complete  authority,  and  is  not  dimin- 
ished by  the  control  over  the  militia  left  in 
the  states,  though  the  militia  power  may 
diminish  the  occasion  for  the  exertion  1^ 
Congress  of  its  military  power,  and  though 
the  power  to  raise  armies  is  susceptible  of 
narrowing  the  area  over  which  the  militia 
clause  operates. 

[See  note  at  end  of  this  case.] 

Citizens  —  State  and  Federal  Gltisem- 
ship. 

Under  Const.  Amend.  14  (9  Fed.  St.  Ann. 
384),  providing  that  all  persons  born  or  natu- 
ralized in  the  United  States  and  subject  to 
the  jurisdiction  thereof  are  citizens  of  the 
United  States  and  of  the  state  wherein  they 
reside,  citizenship  in  the  United  States  is 
paramoimt  and  aominant,  instead  of  being 
subordinate  to  and  derivative  from  state  citi- 
zenship. 

Army  and  KaTj  ^  Oonsoriptiom  —  Va- 
Uditjr  of  Aot. 

Act  May  18,  1917,  c.  15  (Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  85),  providing  for 
the  raising  of  an  army  bv  means  of  a  selective 
draft,  is  not  void  as  delegating  federal  pow- 
ers to  state  officials  because  of  some  of  its 
administrative  features. 

[See  note  at  end  of  this' case.] 

Saate. 

Act  May  18,  1917,  c.  15  (Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  85),  providing  for 
raising  an  army  by  a  selective  draft,  is  not 
▼oid,  as  vesting  administrative  officers  with 
legislative  discretion. 

[See  note  at  end  of  this  case.] 


Act  May  18,  1917,  c.  15  (Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  85),  providing  for 
raising  an  army  by  selective  draft,  is  not 
void,  as  conferring  judicial  power  on  admin- 
istrative officers. 

[See  note  at  end  of  this  case.] 

Same. 

Act  May  18,  1917,  c.  15  (Fed.  rit.  Ann. 
Pamph.  Supp.  No.  11,  p.  85),  providing  for 
the  raising  of  an  army  by  means  of  a  select- 
ive draft,  and  exempting  from  the  draft  regu- 
lar or  duly  ordained  ministers  of  religion  and 
theological  students  under  prescribed  condi- 
tions, and  also  relieving  from  military  serv- 
ice, other  than  service  of  a  noncombatant 
character,  members  of  religious  sects  whose 
tenets  exclude  the  moral  right  to  engage  in 
war,  does  not  violate  Const.  Amend.  1  ( 9  Fed. 
St.  Ann.  241 ) ,  providing  that  Congress  shall 
make  no  law  respecting  an  establishment  of 
religion  or  prohibiting  the  free  exercise 
thereof. 

[See  note  at  end  of  this  case.] 

Same. 

Act  May  18,  1917,  c.  15  (Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  85),  providing  for 
raising  an  army  by  means  of  a  selective  draft, 
does  not  impose  involuntary  servitude,  in  vio- 
lation of  Const.  Amend.  13  (9  Fed.  St.  Ann 
876). 

[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court  for 
District  of  Minnesota,  and  for  Southern  Dis- 
trict of  New  York. 

Criminal  actions.  Joseph  P.  Arver,  Alfred 
F.  Grahl>  Otto  Wangerin,  Walter  Wangerin, 
Louis  Kramer,  and  Meyer  Graubard,  convict- 
ed of  failing  to  present  themselves  t&r  regis- 
tration under  Act  of  May  18,  1917,  chapter 
15,  and  bring  error.  The  facts  are  stated  in 
the  opinion.    Affibmed. 

T,  E,  Latimer  for  plaintiffs  in  error  Arver, 
Grahl.  Otto  Wangerin  and  Walter  Wangerin. 

Harry  Weinberger  for  plaintiff  in  error 
Ejramer. 

Edicin  T.  Taliaferro  for  plaintiff  in  error 
Graubard. 

Solicitor  Qeneral  Davis  for  defendant  in 
error. 

[376]  White,  C.  J.— We  are  here  concerned 
with  some  of  the  provisions  of  the  act  of  May 
18,  1917,  c.  15,  40  Stat.  76,  (Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  85)  entitled,  "An 
Act  to  authorize  the  President  to  increase 
temporarily  the  Military  Establishment  of 
the  United  States."  The  law,  as  its  opening 
sentence  declares,  was  intended  to  supply 
temporarily  the  increased  military  force 
which  was  required  by  the  existing  emergency, 
the  war  then  and  now  flagrant.  The  clauses 
we   must   pass   upon   and   those   which   will 
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throw  light  on  their  significance  are  briefly 
summarized : 

The  act  proposed  to  raise  a  national  army, 
first,  by  increasing  the  regular  force  to  its 
maximiun  strength  and  there  maiMtaining  it; 
second,  by  incorporating  into  such  army  the 
members  of  the  National  Guard  and  National 
Guard  Reserve  already  in  the  service  of  the 
United  States  (Act  of  Congress  of  June  3, 
1916,  c.  134,  39  Stat.  211  (6  Fed.  St.  Ann.  2d 
ed.  444)  and  maintaining  their  organizations 
to  their  full  strength;  third,  by  giving  the 
President  power  in  his  discretion  to  organize 
by  volunteer  enlistment  four  divisions  of 
infantry;  fourth,  by  subjecting  all  male 
citizens  between  the  ages  of  twenty-one  and 
thirty  to  duty  in  the  national  army  for  the 
period  of  the  existing  emergency  after  the 
proclamation  of  the  President  announcing  the 
necessity  for  their  service;  and  fifth,  by  pro- 
viding for  [376]  selecting  from  the  body  so 
called,  on  the  further  proclamation  of  the 
President,  500,000  enlisted  men,  and  a  second 
body  of  the  same  number  should  the  President 
in  his  discretion  deem  it  necessary.  To  carry 
out  its  purposes  the  act  made  it  the  duty  of 
those  liable  to  the  call  to  present  themselves 
for  registration  on  the  proclamation  of  the 
President  so  as  to  subject  themselves  to 
the  terms  of  the  act  and  provided  full  federal 
means  for  carrying  out  the  selective  draft. 
It  gave  the  President  in  his  discretion  power 
to  create  local  boards  to  consider  claims  for 
exemption  for  physical  disability  or  other- 
wise made  by  those  called.  The  act  exempted 
from  subjection  to  the  draft  designated  Unit- 
ed States  and  state  ofiicials  as  well  as  those 
already  in  the  military  or  naval  service  of 
the  United  States,  regular  or  duly  ordained 
ministers  of  religion  and  theological  students 
under  the  conditions  provided  for,  and,  while 
relieving  from  military  service  in  the  strict 
sense  the  members  of  religious  sects  as  enum- 
erated whose  tenets  excluded  the  moral  right 
to  engage  in  war,  nevertheless  subjected  such 
persons  to  the  performance  of  service  of  a 
non-combatant  character  to  be  defined  by  the 
President. 

The  proclamation  of  the  President  calling 
the  persons  designated  within  the  ages  de- 
scribed in  the  statute  was  made,  and  the 
plaintiffs  in  error,  who  were  in  the  class  and 
under  the  statute  were  obliged  to  present 
themselves  for  registration  and  subject  them- 
selves to  the  law,  failed  to  do  so,  and  were 
prosecuted  under  the  statute  for  the  penalties 
for  which  it  provided.  They  all  defended  by 
denying  that  there  had  been  conferred  by  the 
Constitution  upon  Congress  the  power  to  com- 
pel military  service  by  a  selective  draft,  and 
asserted  that  even  if  such  power  had  been 
given  by  the  Constitution  to  Congress,  the 
terms  of  the  particular  act  for  various  rea- 
sons caused  it  to  be  beyond  the  power  and 


repugnant  to  the  Constitution.  The  cases 
are  here  for  review  because  of  the  constitu- 
tional [377]  questions  thus  raised,  convic- 
tions having  resulted  from  instructions  of  the 
courts  that  the  legal  defences  were  without 
merit  and  that  the  statute  was  constitntioDal. 

The  possession  of  authority  to  enact  the 
statute  must  be  foimd  in  the  clauses  of  the 
Constitution  giving  Congress  power  ''to  de- 
clare war;  ...  to  raise  and  support 
armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two 
years;  ...  to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and  naval 
forces."  Article  I,  §  8  (8  Fed.  St.  Ann.  637, 
645,  649).  And  of  course  the  powers  con- 
ferred by  these  provisions  like  all  other 
powers  given  carry  with  them  as  provided  hy 
the  Constitution  the  authority  "to  make  all 
laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers."  Article  I,  §  8  (8  Fed.  St  Ann. 
674.) 

As  the  mind  cannot  conceive  an  army  with* 
out  the  men  to  compose  it,  on  the  face  of  the 
Constitution  the  objection  that  it  does  not 
give  power  to  provide  for  such  men  would 
seem  to  be  too  frivolous  for  further  notice. 
It   is   said,   however,   that   since   under  the 
Constitution     as     originally     framed    |^te 
citizenship  was  primary  and  United  States 
citizenship    but    derivative    and    dependent 
thereon,  therefore  the  power  conferred  upon 
Congress  to  raise  armies  was  only  ootermin- 
OUB  with  United  States  citizenship  and  could 
not  be  exerted  so  as  to  cause  that  citizenship 
to  lose  its  dependent  character  and  dominate 
state  citizenship.    But  the  proposition  simply 
denies  to  Congress  the  power  to  raise  armies 
which  the  Constitution  gives.    The  power  by 
the  very   terms   of   the   Constitution,  being 
delegated,  is  supreme.    Article  VI.  (9  Fed.  St 
Ann.  218.)     In  truth  the  contention  simply 
assails  the  wisdom   of  the   framers  of  the 
Constitution  in  conferring  authority  on  Con* 
grese  and  in  not  retaining  it  as  it  was  under 
the    Confederation    in    the    several    States. 
Further  it  is  said,  the  right  to  provide  is  not 
denied  by  calling  for  volunteer  enlistments, 
but  it  does  not  and  [378]  cannot  include  the 
power  to  exact  enforced  military  duty  by  the 
citizen.      This    however    but    challenges  the 
existence   of  all  power,   for  a  governmental 
power  which  has  no  sanction  to  it  and  which 
therefore  can  only  be  exercised  provided  the 
citizen  consents  to  its  exertion  is  in  no  sub- 
stantial sense  a  power.     It  is  argued,  how- 
ever, that  although  this  is  abstractly  true,  it 
is   not   concretely   so   because    as   compelled 
military    service    is    repugnant    to    a  free 
government  and  in  conflict  with  all  the  great 
guarantees  of  the   Constitution   as  to  imii' 
vidual  liberty,  it  must  be  assumed  that  the 
authority  to  raise  armies  was  intended  to  be 
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limited  to  the  right  to  call  an  army  into 
existence  counting  alone  upon  the  willingness 
of  the  citizen  to  do  his  duty  in  time  of  public 
need,  that  is,  in  time  of  war.  But  the  premi<;e 
of  this  proposition  is  so  devoid  of  foundation 
that  it  leaves  not  even  a  shadow  of  ground 
upon  which  to  base  the  eoncluaion.  Let  us 
see  if  this  is  not  at  once  demonstrable.  It 
may  not  be  doubted  that  the  very  conception 
of  a  just  government  and  its  duty  to  the 
citizen  includes  the  reciprocal  obligation  of 
the  citizen  to  render  military  service  in  case 
of  need  and  the  right  to  compel  it.  Vattel, 
Law  of  Nations,  Book  III,  c.  1  &  2.  To  do 
more  than  state  the  proposition  is  absolutely 
unnecessary  in  view  of  the  practical  illustra- 
tion afforded  by  the  almost  universal  legis- 
lation to  that  effect  now  in  force.l  In  Eng- 
land it  is  certain  that  before  the  [879]  Nor- 
man Conquest  the  duty  of  the  great  militant 
body  of  the  citizens  was  recognized  and  en- 
forcible.  Blackstone,  Book  I,  c.  13.  It  is 
unnecessary  to  follow  the  long  controversy  be- 
tween Crown  and  Parliament  as  to  the  branch 
of  the  government  in  which  the  power  reside, 
since  there  never  was  any  doubt  that  it  some- 
where resided.  So  also  it  is  wholly  unneces- 
sary to  explore  the  situation  for  the  purpose 
of  fixing  the  sources  whence  in  England  it 
came  to  be  understood  that  the  citizen  or  the 
force  organized  from  the  militia  as  such 
could  not  without  their  consent  be  compelled 
to  render  service  in  a  foreign  country,  since 
there  is  no  room  to  contend  that  such  princi- 
ple ever  rested  upon  any  challenge  of  the 
right  of  Parliament  to  impose  oompulsory 
duty  upon  the  citizen .  to  perform  military 
duty  wherever  the  public  exigency  exacted, 
whether  at  home  or  abroad.  This  is  exempli- 
fied by  the  present  English  Service  Act.' 


In  the  Colonies  before  the  separation  from 
England  there  cannot  be  the  slightest  doubt 
that  the  right  to  enforce  military  service  was 
unquestioned  and  that  practical  effect  was 
given  to  the  power  in  many  cases.  Indeed 
[380]  the  brief  of  the  Government  contains  a 
list  of  Colonial  acts  manifesting  the  power 
and  its  enforcement  in  more  than  two  hun- 
dred cases.  And  this  exact  situation  existed 
also  after  the  separation.  Under  the  Articles 
of  Confederation  it  is  true  Congress  had  no 
such  power,  as  its  authority  was  absolutely 
limited  to  making  calls  upon  the  States  for 
the  military  forces  needed  to  create  and  main- 
tain the  army,  each  State  being  bound  for  its 
quota  as  called.  But  it  is  indisputable  that 
the  States  in  response  to  the  calls  made  upon' 
them  met  the  situation  when  they  deemed  it 
necessary  by  directing  enforced  military 
service  on  the  part  of  the  citizens.  In  fact 
the  duty  of  the  citizen  to  render  military 
service  and  the  power  to  compel  him  against 
his  consent  to  do  so  was  expressly  sanctioned 
by  the  constitutions  of  at  least  nine  of  the 
States,  an  illustration  being  afforded  by  the 
following  provision  of  the  Pennsylvania 
constitution  of  1776.  "That  every  member  of 
society  hath  a  right  to  be  protected  in  the 
enjoyment  of  life,  liberty  and  property,  and 
therefore  is  bound  to  contribute  his  propor- 
tion towards  the  expense  of  that  protection, 
and  yield  his  personal  service  when  necessary, 
or  an  equivalent  thereto."  Art.  8,  (Thorpe, 
American  Charters,  Constitutions  and  Or- 
ganic Laws,  vol.  5,  pp.  3081,  3083.  )<  While 
it  is  true  that  the  States  were  sometimes  slow 
in  exerting  the  power  in  order  to  fill  their 
quotas — a  condition  shown  by  resolutions  of 
Congress  calling  upon  them  to  comply  by 
exerting  their  compulsory  power  to  draft  and 


^In  the  argument  of  the  Government  it  is 
stated:  "The  Statesman's  Year-book  for  1917 
cites  the  following  governments  as  enforcing 
military  service:  Argentine  Republic,  p.  656; 
Austria-Hungary,  p.  667;  Belgium,  p.  712; 
Brazil,  p.  738;  Bulgaria,  p.  747;  Bolivia,  p. 
728;  Colombia,  p.  790;  Chile,  p.  764;  China, 
p.  770;  Denmark,  p.  811;  Ecuador,  p.  820; 
France,  p.  841 ;  Greece,  p.  1001 ;  Germany,  p. 
914;  Guatemala,  p.  1009;  Honduras,  p.  1018; 
Italy,  p.  1036;  Japan,  p.  1064;  Mexico,  p. 
1090;  Montenegro,  p.  1098;  Netherlands,  p. 
1119;  Nicaragua,  p.  1142;  Norway,  p.  1152; 
Peru,  p.  1191;  Portugal,  p.  1201;  Boumania, 
p.  1220;  Russia,  p.  1240;  Serbia,  p.  1281; 
Siam,  p.  1288;  Spain,  p.  1300;  Switzerland, 
p.  1337;  Salvador,  p.  1270;  Turkey,  p.  1353." 
See  also  the  recent  Canadian  conscription  act, 
entitled,  "Military  Service  Act"  of  August 
27,  1917,  expressly  providing  for  service 
abroad  (printed  in  the  Congressional  Record 
of  September  20,  1917,  55th  Cong.  Rec,  p. 
7039);  the  Conscription  Law  of  the  Orange 
Free  State,  Law  No.  10,  1899;  Military  Serv- 
ice and  Commando  Law,  sections  10  and  28; 
Laws  of  Orange  River  Colony,  1901,  p.  855; 
of  the  South  African  Republic,   "De  Locale 


Wetten  en  Volksraadsbesluiten  der-Zuid-Afr. 
Republiek/'  1898,  Law  No.  20,  pp.  230,  233, 
article  6,  28;  Constitution,  German  Empire, 
April  16,  1871,  Art.  57,  69;  Dodd,  1  Modern 
Constitutions,  p.  344;  Gesetz,  betreffend 
Aenderungen  der  Wehrpflicht,  vom  11  Feb. 
1888,  No.  1767,  Reichs-Gesetzblatt,  p.  11, 
amended  by  law  of  July  22,  1913,  No.  4264, 
RGBL,  p.  593;  Loi  sur  de .  recrutement  de 
Tarmee  of  15  July,  1889  (Duvergier,  vol.  89, 
p.  440),  modified  by  act  of  21  March,  1905 
(Duvergier,  vol.  105,  p.  133). 

« Military  Service  Act,  January  27,  1916, 
5  and  6  George  V,  c.  104,  p.  367,  amended  by 
the  Military  Service  Act  of  May  25,  1916,  2nd 
session,  6  and  7,  George  V,  c.  15,  p.  33. 

3  See  also  Constitution  of  Vermant,  1777, 
c.  1,  Art.  9  (Thorpe,  vol.  6,  pp.  4747,  3740) ; 
New  York,  1777.  Art.  40  {id.,  vol.  5,  p.  2637) ; 
Massachusetts  Bill  of  Rights,  1780,  Art.  10 
(id.y  vol.  3,  p.  1891)  ;  New  Hampshire,  1784,  . 
pt.  1,  Bill  of  Rights,  Art.  12  (id.,  vol.  4,  p. 
2455) :  Delaware,  1776,  Art.  9  {id.y  Vol.  1,  pp.  • 
662,  564)  ;  Maryland,  1776,  Art.  33  {id.,  vol. 
3,  pp.  1686,  1696);  Virginia,  1776,  Militia 
{id.,  vol.  7,  p.  3817)  :  Georgia,  1777,  Art.  33, 
35    {id.,  vol.  2.  pp.  777,  782). 
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by  earnest  requests  by  Washington  to  Con- 
gresKS  that  a  demand  be  made  upon  the  States 
to  [381]  resort  to  drafts  to  fill  their  quotas* 
— that  fact  serves  to  demonstrate  instead  of 
to  challenge  the  existence  of  the  authority. 
A  default  in  exercising  a  duty  may  not  be 
resorted  to  as  a  reason  for  denying  its  exist- 
ence. 

When  the  Constitution  came  to  be  formed 
it  may  not  be  disputed  that  one  of  the  recog- 
nized necessities  for  its  adoption  was  the 
want  of  power  in  Congress  to  raise  an  army 
and  the  dependence  upon  the  States  for  their 
quotas.  In  supplying  the  power  it  was  mani- 
festly intended  to  sive  it  all  and  leave  none 
to  the  States,  since  besides  the  delegation  to 
Congress  of  authority  to  raise  armies  the 
Constitution  prohibited  the  States,  without 
the  consent  of  Congress,  from  keeping  troops 
in  time  of  peace  or  engaging  in  war.  Article 
I,  §  10  (8  Fed.  St.  Ann.  899). 

To  argue  that  as  the  state  authority  over 
the  militia  prior  to  the  Constitution  embraced 
every  citizen,  the  right  of  Congress  to  raise 
an  army  should  not  be  considered  as  granting 
authority  to  compel  the  citizen's  service  in 
the  army,  is  but  to  express  in  a  different  form 
the  denial  of  the  right  to  call  any  citizen  to 
the  army.  Nor  is  this  met  by  saying  that  it 
does  not  exclude  the  right  of  Congress  to 
organize  an  army  by  voluntary  enlistments, 
that  is,  by  the  consent  of  the  citizens,  for  if 
the  proposition  be  true,  the  right  of  the 
citizen  to  give  consent  would  be  controlled 
by  the  same  prohibition  which  would  deprive 
Congress  of  the  right  to  compel  unless  it  can 
be  said  that  although  Congress  had  not  the 
right  to  call  because  of  state  authority,  the 
citizen  had  a  right  to  obey  the  call  and  set 
aside  state  authority  if  he  pleased  to  do  so. 
And  a  like  conclusion  demonstrates  the  want 
of  foundation  for  the  contention  that  al- 
though it  be  within  the  power  to  call  the 
citizen  into  the  army  without  his  consent,  the 
army  into  which  he  enters  after  the  call  is  to 
be  limited  [382]  in  some  respects  to  services 
for  which  the  militia  it  is  assumed  may  only 
be  used,  since  this  admits  the  appropriateness 
of  the  call  to  military  service  in  the  army  and 
the  power  to  make  it  and  yet  destroys  the 
purpose  for  which  the  call  is  authorized — the 
raising  of  armies  to  be  under  the  control  of 
the  United  States. 

The  fallacy  of  the  argument  results  from 
confounding  the  constitutional  provisions 
concerning  the  militia  with  that  conferring 
upon  Congress  the  power  to  raise  armies.  It 
treats  them  as  one  while  they  are  different. 
This  is  the  militia  clause: 

"The  Congress  shall  have  power  .  .  . 
To  provide  for  calling  forth  the  militia  to 


execute  the  laws  of  the  Union,  suppress  insur- 
rections and  repel  invasions;  To  provide  for 
organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them 
as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  States,  re- 
spectively, the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  a4^- 
cording  to  the  discipline  prescribed  by  Con- 
gress." Article  I,  §  8  <8  Fed.  St.  Ann.  652. 
654). 

The  line  which  separates  it  from  the  army 
power  is  not  only  inherently  plainly  marked 
by  the  text  of  the  two  clauses,  but  will  stand 
out  in  bolder  relief  by  considering  the  con- 
dition before  the  Constitution  was  adopted 
and  the   remedy  which  it  provided  for  the 
military  situation  with  which  it  dealt.    Tlie 
right  on  the  one  hand  of  Congress  under  the 
Confederation  to  call  on  the  States  for  forces 
and  the  duty  on  the  other  of  the  States  to 
furnish  when  called,  embraced  the  complete 
power  of  government  over  the  subject.    When 
the  two  were  combined  and  were  delegated  to 
Congress  all  governmental  power  on  that  sub- 
ject was  conferred,  a  result  manifested  not 
only  by  the  grant  made  but  by  the  limitation 
expressly  put  upon  the  States  on  the  subject. 
The    army    sphere   therefore    embraces   such 
complete  authority.    But  the  duty  of  exerting 
the  power  thus  conferred  in  all  its  plentitude 
was  not  [383}  made  at  once  obligatory  but 
was  wisely  left  to  depend  upon  the  discretion 
of  Congress  as  to  the  arising  of  the  exigencies 
which  would  call  it  in  part  or  in  whole  into 
play.     There   was   left   therefore  under  the 
sway  of  the  States  undelegated  the  control  of 
the  militia  to  the  extent  that  such  control 
was  not  taken  away  by  the  exercise  by  Con- 
gress of  its  power  to  raise  armies.    This  did 
not  diminish  the  military  power  or  curb  the 
full  potentiality  of  the  right  to  e.\ert  it  but 
left  an  area  of  authority  requiring  to  be  pro- 
vided for  (the  militia  area)  unless  and  until 
by  the  exertion  of  the  military  power  of  Con- 
gress that  area   had   been   circumscribed  or 
totally  disappeared.    This,  therefore,  is  what 
was  dealt  with  by  the  militia  provision.    It 
diminished  the  occasion  for  the  exertion  by 
Congress   of  its  military  power  •  beyond  the 
strict  necessities   for  its  exercise  by  giving 
the  power  to  Congress  to  direct  the  organiia- 
tion  and  training  of  the  militia  (evidently  to 
prepare  such  militia  in  the  event  of  the  exer- 
cise of  the  army  power)  although  leaving  the 
carrying  out  of  such  command  to  the  States. 
It  further  conduced  to  the  same  result  by 
delegating  to  Congress  the  right  to  call  on 
occasions  which  were  specified  for  the  militia 
force,  thus  again  obviating  the  necessity  for 
exercising  the  army  power  to  the  extent  of 


4  Journals  of  Congress,  Ford's  ed.,  Library 
of  Congress^  vol.  7,  pp.  262,  263;  vol.  10,  pp. 


190,  200;  vol.  13,  p.  299.    7  Sparks,  Writing! 
of  Washington,  pp.  162,  167,  442,  444. 
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Tills  purpot^e  is  made  manifest  by  the  pro- 
vision preserving  the  organization  of  the 
militia  so  far  as  formed  when  called  for  such 
special  purposes  although  subjecting  the 
militia  when  t^o  called  to  the  paramount  au- 
thority of  the  United  States.  Tarble's  Case, 
13  Wall.  3D7,  408,  20  U.  S.  (L.  ed.)  697.  But 
because  under  the  express  regulations  the 
power  was  given  to  call  for  specified  purposes 
without  exerting  the  army  power,  it  cannot 
follow  that  the  latter  power  when  exerted  was 
not  complete  to  the  extent  of  its  exertion  and 
dominant.  Because  the  power  of  Congress  to 
raise  armies  was  not  required  to  be  exerted 
to  its  full  limit  but  only  as  in  the  discretion  of 
Congress  it  was  deemed  the  public  [384]  inter- 
est required,  furnishes  no  ground  for  sup- 
posing that  the  complete  power  was  lost  by 
its  partial  exertion.  Because,  moreover,  the 
power  granted  to  Congress  to  raise  armies  in 
its  potentiality  was  susceptible  of  narrowing 
the  area  over  which  the  militia  clause  oper- 
ated, affords  no  ground  for  confounding  the 
two  areas  which  were  distinct  and  separate  to 
the  end  of  confusing  both  the  powers  and  thus 
weakening  or  destroying  both. 

And  upon  this  understanding  of  the  two 
powers  the  legislative  and  executive  authority 
has  been  exerted  from  the  beginning.  From 
the  act  of  the  first  session  of  Congress  carry- 
ing over  the  army  of  the  Government  under 
the  Confederation  to  the  United  States  under 
the  Constitution  (Act  of  September  29,  1789, 
c.  25,  1  Stat.  95)  down  to  1812  the  authority 
to  raise  armies  was  regularly  exerted  as  a 
distinct  and  substantive  power,  the  force 
being  raised  and  recruited  by  enlistment.  Ex- 
cept for  one  act  formulating  a  pl^n  by  which 
the  entire  body  of  citizens  (the  militia)  sub- 
ject to  military  duty  was  to  be  organized  in 
every  State  (Act  of  May  8, 1792,  c.  33,  1  Stat. 
271)  which  was  never  carried  into  effect, 
Congress  confined  itself  to  providing  for  the 
organization  of  a  specified  number  distributed 
among  the  States  according  to  their  quota  to 
be  trained  as  directed  by  Congress  and  to  be 
called  by  the  President  as  need  might  re- 
quire.* When  the  War  of  1812  came  the  re- 
sult of  these  two  forces  composed  the  army 
to  be  relied  upon  by  Congress  to  carry  on  the 
war.  Either  because  it  proved  to  be  weak  in 
numbers  or  because  of  insubordination  de- 
veloped among  the  forces  called  and  mani- 
fested by  their  refusal  to  cross  the  border,* 
[385]  the  Government  determined  that  the 
exercise  of  the  power  to  organize  an  army  by 
compulsory  draft  was  necessary  and  Mr.  Mon- 
roe,   the    Secretary   of   War    (Mr.    Madison 


letter  to  Congi'ess 
recommended  several  plans  of  l^islation  on 
that  subject.  It  sufiices  to  say  that  by  each 
of  them  it  was  proposed  that  the  United 
Stated  States  deal  directly  with  the  body  of 
citizens  subject  to  military  duty  and  call  a 
designated  number  out  of  the  population  be- 
tween the  ages  of  18  and  45  for  service  in 
the  army.  The  power  which  it  was  recom- 
mended be  exerted  was  clearly  an  unmixed 
federal  power  dealing  with  the  subject  from 
the  sphere  of  the  authority  given  to  Congi-ess 
to  raise  armies  and  not  from  the  sphere  of 
the  right  to  deal  with  the  militia  as  such, 
whether  organized  or  unorganized.  A  bill 
v-'as  introduced  giving  effect  to  the  plan. 
Opposition  developed,  but  we  need  not  stop  to 
consider  it  because  it  substantially  rested 
upon  the  incompatibility  of  compulsory  mili- 
tary service  with  free  government,  a  subject 
which  from  what  we  have  said  has  been  dis- 
posed of.  Peace  came  before  the  bill  was 
enacted. 

Down  to  the  Mexican  War  the  legislation 
exactly  portrayed  the  same  condition  of  mind 
which  we  have  previously  stated.  In  that 
war,  however,  no  draft  was  suggested,  because 
the  army  created  by  the  United  States  im- 
mediately resulting  from  the  exercise  by  Con- 
gress of  its  power  to  raise  armies,  that  organ- 
ized under  its  direction  from  the  militia  and 
the  volunteer  commands  which  were  fur- 
nished, proved  adequate  to  carry  the  war  to  a 
successful  conclusion. 

So  the  course  of  l^islation  from  that  date 
to  1861  affords  no  ground  for  any  other  than 
the  same  conception  of  legislative  power 
which  we  have  already  stated.  In  that  year 
when  the  mutterings  of  the  dread  conflict 
which  was  to  come  began  to  be  heard  and  the 
Proclamation  of  the  President  calling  a  force 
into  existence  was  issued  it  [386]  was  ad- 
dressed to  the  body  organized  out  of  the 
militia  and  trained  by  the  States  in  accord- 
ance with  the  previous  acts  of  Congress. 
(Proclamation  of  April  15,  1861,  12  Stat. 
1258.)  That  force  being  inadequate  to  meet 
the  situation,  an  act  was  passed  authorizing 
the  acceptance  of  500,000  volunteers  by  the 
President  to  be  by  him  organized  into  a 
national  army.  (Act  of  July  22,  1861,  c.  9, 
12  Stat.  268.)  This  was  soon  followed  by 
another  act  increasing  the  force  of  the  militia 
to  be  organized  by  the  States  for  the  purpose 
of  being  drawn  upon  when  trained  under  the 
direction  of  Ck)ngre8s  (Act  of  July  29,  1861,  c. 
25,  12  Stat.  281),  the  two  acts  when  con- 
sidered together  presenting  in  the  clearest 
possible    form    the    distinction    between    the 


»  Act  of  May  9, 1794,  c.  27, 1  Stat.  367 ;  Act 
of  Februarv  28,  1795,  c.  36,  1  Stat.  424;  Act 
of  June  24*,  1797,  c.  4,  1  Stat.  622;  Act  of 
March  3,  1803,  c  32,  2  Stat.  241;  Act  of 
April   18,  1806,  c.  32,  2  Stat.   383;   Act  of 


March  30,  1808,  c.  39,  2  Stat.  478;  Act  of 
April  10,  1812,  c.  55,  2  Stat.  705. 

6  Upton,    Military    Policy    of    the  United 
States,  pp.  99  et  seq.  _ 
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power  of  Congress  to  raise  armies  and 
its  authority  under  the  militia  clause. 
But  it  soon  became  manifest  that  more 
men  were  required.  As  a  result  the  Act 
of  March  3,  1863,  c.  76,  12  Stat.  731,  was 
adopted  entitled  "An  act  for  enrolling  and 
calling  out  the  National  Forces  and  for  other 
purposes."  By  that  act  which  was  clearly 
intended  to  directly  exert  upon  all  citizens 
of  the  United  States  the  national  power 
which  it  had  been  proposed  to  exert  in  1814 
on  the  recommendation  of  the  then  Secretary 
of  War,  Mr.  Monroe,  every  male  citizen  of  the 
United  States  between  the  ages  of  twenty  and 
forty-five  was  made  subject  by  the  direct 
action  of  Congress  to  be  called  by  compulsory 
draft  to  service  in  a  national  army  at  such 
time  and  in  such  numbers  as  the  President  in 
his  discretion  might  find  necessary.  In  that 
act,  as  in  the  one  of  1814,  and  in  this  one,  the 
means  by  which  the  act  was  to  be  enforced 
were  directly  federal  and  the  force  to  be 
raised  as  a  result  of  the  draft  was  therefore 
typically  national  as  distinct  from  the  call 
into  active  service  of  the  militia  as  such. 
And  under  the  power  thus  exerted  four  sepa- 
rate calls  for  draft  were  made  by  the  Presi- 
dent and  enforced,  that  of  July,  1863,  of 
February  and  March,  1864,  of  July  and  De- 
cember, [387]  1864,  producing  a  force  of 
about  a  quarter  of  million  men.  7  It  is  un- 
doubted that  the  men  thus  raised  by  draft 
were  treated  as  subject  to  direct  national  au- 
thority and  were  used  either  in  filling  the 
gaps  occasioned  by  the  vicissitudes  of  war  in 
the  ranks  of  the  existing  national  forces  or 
for  the  purpose  of  organizing  such  new  units 
as  were  deemed  to  be  required.  It  would  be 
childish  to  deny  the  value  of  the  added 
strength  which  was  thus  afforded.  Indeed  in 
the  official  report  of  the  Provost.  Marshal 
General,  just  previously  referred  to  in  the 
margin,  reviewing  the  whole  subject  ii  was 
stated  that  it  was  the  efficient  aid  resulting 
from  the  forces  created  by  the  draft  at  a  very 
critical  moment  of  the  ciyil  strife  which  obvi- 
ated a  disaster  which  seemed  impending  and 
carried  that  struggle  to  a  complete  and  suc- 
cessful conclusion. 

Brevity  prevents  doing  more  than  to  call 
attention  to  the  fact  that  the  organized  body 
of  militia  within  the  States  as  trained  by  the 
States  under  the  direction  of  Congress  be- 
came known  as  the  National  Guard  (Act  of 
January  21,  1903,  c.  196,  32  Stat.  775  [6  Fed. 
St.  Ann.  (2d  ed.)  433];  National  Defense  Act 
of  June  3,  1916,  c.  134,  39  Stat.  211  [6  Fed.  St. 
Ann.  (2d  ed.)  444].  And  to  make  further 
preparation  from  among  the  great  body  of  the 
citizens,  an  additional  number  to  be  de- 
termined by  the  President  was  directed  to  be 
organized  and  trained  by  the  States  as  tho 


National  Guard  Reserve.     (National  DefcoM 
Act,  supra.) 

Thus  sanctioned  as  is  the  act  l^efore  us  by 
the  text  of  the  Constitution,  and  by  its  sig- 
nificance as  read  in  the  light  of  the  funda- 
mental principles  with  which  the  subject  is 
concerned,  by  the  power  recognized  and  car- 
ried into  effect  in  many  civilized  countries, 
by  the  authority  and  practice  of  the  colonies 
before  the  Revolution,  of  the  States  under 
the    Confederation   and    of   the   Government 
[388]   since  the  formation  of  the  Constitn- 
tion,  the  want  of  merit  in  the  contentions 
that  the  act  in  the  particulars  which  we  have 
been  previously  called  upon  to  consider  was 
beyond  the  constitutional  power  of  Congress, 
is  manifest.     Cogency,   however,  if  possible, 
is  added  to  the  demonstration  by  pointing  out 
that  in  the  only  case  to  which  we  have  been 
referred   where  the  constitutionality  of  the 
Act    of    1863    was   contemporaneously   chal- 
lenged on  grounds  akin  to,  if  not  absolutely 
identical  with,  those  here  urged,  the  validitT 
of  the  act  was  maintained  for  reasons  not 
different  from  those  which  control  our  judg- 
ment.    (EJQeedler  v.  Lane,  45  Pa.  St.  238.) 
And  as  further  evidence  that  the  conclusion 
we  reached  is  but  the  inevitable  consequence 
of  the  provisions  of  the  Constitution  as  effect 
follows  cause,  we  briefly  recur  to  events  in 
another    environment.     The    seceding  States 
wrote  into  the  constitution  which  was  adopt- 
ed to  regulate  the  government  which  they 
sought  to  establish,  in  identical  words  the 
provisions  of  the  Constitution  of  the  United 
States  which  we  here  have  under  considera- 
tion.    And  when  the  right  to  enforce  mider 
that  instrument  a  selective  draft  law  which 
was  enacted^  not  differing  in  principle  from 
the  one  here  in  question,  was  challenged,  its 
validity  was   upheld,   evidently   after  great 
consideration,  by  the  courts  of  Virginia,  of 
Georgia,  of  Texas,  of  Alabama,  of  Mississippi 
and  of  North  Carolina,  the  opinions  in  some 
of  the  cases  copiously  and  critically  reviev- 
ing  the  whole  grounds  which  we  have  stated. 
Burroughs  v.  Peyton,  16  Grat.  470 ;  Jeffers  v. 
Fair,   33   G*.   347 ;    Daly  v.   Harris,  33  Ga. 
Supp.  38,  64;   Barber  v.  Irwin,  34  Ga,  2"; 
Parker   v.   Kaughman,   34   Ga.    136;    Ex  p 
Coupland,    26    Tex.    386;    Ex    p.    Hill,  3S 
Ala.  429;   In  re  Emerson,  39  Ala.  437;  In 
re   Pille,   39   Ala.   459';    Simmons   v.  Miller, 
40   Miss.    19;    Gatlin   v.   Walton,   60  N.  C. 
333,  408. 

In  reviewing  the  subject,  we  have  hitherto 
considered  [389]  it  as  it  has  been  signed, 
from  the  point  of  view  of  the  ConstitntioD  as 
it  stood  prior  to  the  adoption  of  the  Fonr- 
teenth  Amendment.  But  to  avoid  all  nuBap* 
prehension  we  briefly  direct  attention  to  that 
Amendment  for  the  purpose  of  pointing  out, 


f  Historical    Report,    Enrollment    Branch,      Provost  Marshal  General's  Bureau,  March  17, 
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as  has  been  frequently  done  in  the  past*  &  how 
completely  it  broadened  the  national  scope 
of  the  Government  under  the  Constitution  by 
causing  citizenship  of  the  United  States  to  be 
paramount  and  dominant  instead  of  being 
subordinate  and  derivative,  and  therefore, 
operating  as  it  does  upon  all  the  powers  con- 
ferred by  the  Constitution,  leaves  no  possible 
support  for  the  contentions  made,  if  their 
want  of  merit  was  otherwise  not  so  clearly 
made  manifest. 

It  remains  only  to  consider  contentions 
which,  while  not  disputing  power,  challenge 
the  act  because  of  the  repugnancy  to  the 
Constitution  supposed  to  result  from  some  of 
its  provisions.  First,  we  are  of  opinion  that 
the  contention  that  the  act  is  void  as  a  dele- 
gation of  federal  power  to  state  officials  be- 
cause of  some  of  its  administrative  features, 
is  too  wanting  in  merit  to  require  further 
notice.  Second,  we  think  that  the  contention 
that  the  statute  is  void  because  vesting  ad- 
ministrative officers  with  legislative  dis- 
cretion has  been  so  completely  adversely  set- 
tled as  to  require  reference  only  to  some  of 
the  decided  cases.  Field  v.  Clark,  143  U.  S. 
649,  12  S.  Ct.  495,  36  U.  S.  (L.  ed.)  294; 
Buttfield  v.  Stranahan,  192  U.  S.  470,  24  S. 
Ct.  349,  48  U.  S.  (L.  ed.)  525;  Intermountain 
Rate  Cases,  234  U.  S.  476,  34  S.  Ct  986,  58 
U.  S.  (L.  ed.)  1408;  Bay  City  First  Nat 
Bank  v.  Fellows,  244  U.  S.  416,  37  S.  Ct.  734. 
A  like  conclusion  also  adversely  disposes  of 
a  similar  claim  concerning  the  conferring  of 
judicial  power.  Buttfield  v.  Stranahan,  192 
U.  S.  470,  497,  24  S.  Ct.  356,  48  U.  8.  (L.  ed.) 
525;  West  V.  Hitchcock,  205  U.  S.  80,  27  S. 
Ct.  423,  51  U.  S.  (L.  ed.)  713;  Oceanic  Steam 
^'av.  Co.  V.  Stranahan,  214  U.  S.  320,  338- 
340,  29  S.  Ct  671,  63  U.  S.  (L.  ed.)  1013; 
Zakonaite  v.  Wolf,  226  U.  S.  272,  276,  33  S. 
Ct.  31,  67  U.  S.  (L.  ed.)  218.  And  we  pass 
without  anything  but  statement  [390]  the 
proposition  that  an  establishment  of  a  re- 
ligion or  an  interference  with  the  free  exer- 
cise thereof  repugnant  to  the  First  Amend- 
ment resulted  from  the  exemption  clauses  of 
the  act  to  which  we  at  the  outset  referred, 
because  we  think  its  imsoundness  is  too  ap- 
parent to  require  us  to  do  more. 

Finally,  as  we  are  unable  to  conceive  upon 
what  theory  the  exaction  by  government  from 
the  citizen  of  the  performance  of  his  supreme 
and  noble  duty  of  contributing  to  the  defense 
of  the  rights  and  honor  of  the  nation,  as  the 
result  of  a  war  declared  by  the  great  repre- 
sentative body  of  the  people,  can  be  said  to 
be  the  imposition  of  involuntary  servitude  in 
violation  of  the  prohibitions  of  the  Thirteenth 


Amendment,  we  are  constrained  to  the  con- 
elusion  that  the  contention  to  that  elQfect  is 
refuted  by  its  mere  statement. 
Affirmed. 

NOTE. 

The  reported  case,  which  is  the  first  de- 
cision of  the  United  States  Supreme  Court  to 
pass  on  the  validity  of  a  law  imposing  com- 
pulsory military  service,  holds  to  be  constitu- 
tional the  Selective  Draft  Law  of  May  18, 
1917  (Fed.  St.  Ann.  Pamph.  Supp.  No.  11,  p. 
85).  The  court  also  holds  that,  even  as  ap- 
plied to  the  drafting  of  members  of  the 
militia,  the  act  is  an  exercise  of  the  power 
to  raise  armies  and  not  of  the  power  to  pro- 
vide for  calling  forth  the  militia,  and  there- 
fore is  not  subject  to  the  limitations  attached 
to  the  latter  power.  The  entire  subject  of 
compulsory  military  service  is  discussed  in 
the  note  to  Rex  v.  Commanding  Officer^  Ann. 
Cas.  1917C  809. 


OOMMONWEALTS. 
(Two  Cases.) 

BirrCHERS*   SliAUGHTERIKO  AND 
UELTING  GOMPAKT 

▼. 

OOMMONWIIALTK. 
(Two  GasM.) 

Massachusetts     Supreme    Judicial    Court — 

March  3,  1916. 

223  Maaa.  119;  111  N.  E.  1036. 


Eminent  Domain  —  Prooednre  •»  R«« 
port  of  OommiMlonera  •*  To  What 
Gonrt  Made. 

St.  1911,  c.  439,  providing  for  proceedings 
in  the  supreme  judicial  court  for  the  assess- 
ment of  damages  from  the  building  of  a 
bridge,  authorizes  the  filing  of  a  petition  in 
the  supreme  judicial  court  and  the  appoint- 
ment of  commissioners  to  assess  damages.  It 
is  held  that  such  commissioners  are  required 
by  imperative  inference  to  make  their  report 
to  the  supreme  judicial  court  which  appoint- 
ed them,  and  are  officers  of  such  court  subject 
to  its  orders. 


•Slaughter  House  Cases,  16  Wall.  36,  72- 
74,  94-95,  112-113,  21  U.  S.  (L.  ed.)  394; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
549,  23  U.  S.  (L.  ed.)  588;  Boyd  v.  Nebraska, 


143  U.  S.  135,  140,  12  S.  Ct.  375,  36  U.  S. 
(L.  ed.)  103;  McPherson  v.  Blacker,  146  U.  S. 
1,  37,  13  S.  Ct.  3,  36  U.  S.  (L.  ed.)  869. 
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Status  of  CommiiBioners. 

That  .Congress  in  giving  the  state  permis- 
sion to  build  a  bridge  over  a  stream  required 
that  the  state  should  by  legislative  enact-* 
ment  provide  for  adequate  compensation  to 
persons  suffering  injuries,  does  not  make  com- 
missioners appointed  under  SI.  1911,  c.  439, 
providing  for  assessment  of  such  damages, 
federal  officers,  but  such  commissioners  being 
appointed  by  the  state  courts  are  officers  of 
the  state  court. 
Elements    of    Compensation    —    Injnry 

Not  Actionable  at  Common  Laxir. 

That  landowners'  injuries  resulting  from 
the  erection  of  a  bridge  were  not  of  a  kind 
for  which  a  conimon-law  action  would  lie,  and 
no  constitutional  provision  entitled  them  to 
compensation,  does  not  preclude  the  state 
from  awarding  compensation. 

Jnrisdiotion  over  Commissioners. 

As  St.  1911,  c.  439,  §  3,  relating  to  assess- 
ment of  damages  for  the  erection  of  a  bridge 
makes  ample  provision  for  meeting  expendi- 
tures incurred  under  the  act,  the  supreme 
judicial  court,  which  was  empowered  to  ap- 
point commissioners  to  assess  damages,  has 
exclusive  jurisdiction  over  such  officials. 

Proceeding  to  Enforce  Award  —  Juris- 
diction, 

As  St.  1911,  c.  439,  relating  to  compensa- 
tion for  damages  from  the  construction  of  a 
bridge  provided  a  remedy  in  the  supreme 
judicial  court,  the  superior  court  has  no  ju- 
risdiction oyer  a  proceeding  to  collect  the 
award  of  commissioners  appointed  by  the 
supreme  judicial  court. 

Reviexv  of  Decision  of  Commissioners. 

As  St.  1911,  c.  439,  §  2,  providing  that  the 
decision  of  commissioners  appointed  to  esti- 
mate the  damage  resulting  from  the  erection 
of  a  bridge  should  be  final  as  to  the  amount 
of  damages  and  as  to  questions  of  fact  in- 
volved, the  commissioners'  decision  is  not 
final  as  to  other  matters;  the  statute  imply- 
ing that  ordinary  court  procedure  should  be 
pursued  in  other  respects  and  the  commis- 
sioners not  constituting  a  board  of  referees 
or  arbitrators  to  whom  all  issues  both  of  law 
and  fact  were  submitted  irrevocably. 

Same. 

A  court  appointing  commissioners  to  esti- 
mate damages  from  a  public  work  has  power 
to  examine  their  report  and  review  it  as  to 
any  errors  of  law  apparent  on  its  face. 

Same. 

Where  commissioners  appointed  by  a  court 
to  estimate  the  damage  resulting  from  a  pub- 
lic work  intended  to  proceed  and  decide  ac- 
cording to  law,  their  report  may  be  reviewed 
to  correct  errors  of  law  as  could  an  award  of 
arbitrators  or  referees  under  similar  cicum- 
stances. 

Same« 

Where  court  commissioners  appointed  to 
assess  damages  resulting  from  a  public  work, 
exercised  the  authority  conferred  upon  them, 
their  report  will  not  be  recommitted  for  er- 
rors, unless  substantial  justice  requires  that 
course  and  some  appreciable  change  would  be 
made. 


Elements  of  Damas^  —  Ii€Ms  of  Prolts. 

In  assessing  damages  to  a  leasehold  inter- 
est from  the  building  of  a  bridge  near  by,  the 
profits  of  a  lessee  from  his  business  conducted 
on  the  demised  premises  are  immaterial. 

[See  note  at  end  of  this  case.] 

Procedure  —  Irrelevant  Evidence  —  Ef- 
fect. 

In  such  case,  if  incompetent  evidence  touch- 
ing that  point  is  injected  in  the  case,  by  the 
petitioner,  the  commonwealth  should  'move 
to  have  it  stricken  out  and  not  meet  it  by  a 
further  inquiry  into  irrelevant  matters. 

Evidence-  Admissible  to  Show  Value  — 
Tax  Returns. 

Under  St.  1903,  c.  437,  §  48,  continued  in 
St.  1909,  c.  490,  part  3,  §  40,  and  St.  1914, 
c.  196,  §  6,  declaring  that  tax  returns  shall 
only  be  open  to  inspection  of  the  tax  commis- 
sioner and  his  assistant  and  such  officers  of 
the  commonw^ealth  as  may  have  occasion  to 
inspect  them  to  collect  taxes,  tax  returns  are 
not  admissible  in  a  proceeding  to  assess  the 
damages  suffered  by  a  landowner  from  the 
building  of  a  bridge  in  the  vicinity  of  his 
lands. 

Certificate  of  Incorporation. 

Certificates  of  condition  filed  by  a  corpora- 
tion with  the  secretary  of  the  commonwealth 
containing  statements  as  to  value  of  its  real 
estate  which  it  contended  was  damaged  by 
the  erection  of  a  bridge,  while  not  conclusive 
admissions  as  to  value,  are  admissible  in  de- 
termining that  question. 

Admissions  as  to  Value. 

Such  certificates  are  not  admissions  bind- 
ing on  a  lessee  of  the  corporation,  as  to  in- 
Jury  to  his  leasehold. 

Same. 

Statements  by  one  who  was  the  director, 
clerk,  and  auditor  of  a  corporation  and  by 
another  who  was  its  vice-president  and  man- 
aging director  to  a  tax  assessor  as  to  the 
value  of  corporate  real  estate,  are  not  admis- 
sible to  show  value  in  a  proceeding  by  the 
corporation  to  recover  damages  to  its  real 
estate  resulting  from  the  building  of  a  bridge; 
it  not  being  shown  that  such  officers  were 
authorized  to  speak  for  the  corporation  on 
that  matter. 

Same. 

That  a  corporation  after  a  bridge  was 
built  near  its  realty  paid  the  same  taxes  as 
before,  is  not  an  admission  that  the  building 
of  the  bridge  did  not  damage  its  property. 

Estoppel  to  Assert  Damage. 

In  such  case,  as  the  value  was  fixed  by  the 
assessors  and  not  the  corporation,  neither 
payment  of  taxes  nor  failure  to  claim  an 
abatement  estopped  the  corporation  from  as- 
serting damage. 

Form  of  Award  —  Separate  Statenest 
of  Items. 

A  lessee  being  entitled  to  occupy  permanent 
structures  on  the  land,  as  sheds,  automatic 
railways,  etc.,  such  property  constituting  • 
part  of  the  land  ana  not  fixtures,  commis- 
sioners in  assessing  damages  unnecessarily 
separated  the  damages  to  "leasehold  interest" 
and  "loss  of  fixtures." 


That  commififlioners  appointed  to  assess 
damage  resulting  from  the  building  of  a 
bridge  improperly  classified  as  fixtures  per- 
manent structures  on  the  premises  which  were 
leased,  and  made  separate  awards  for  inju- 
ries to  land  and  injuries  to  fixtures,  does  not 
require  reversal. 

Same. 

Commissioners  appointed  to  assesB  the 
damage  to  realty  from  the  building  of  a 
bridge  estimated  the  damage  to  the  owner 
which  had  leased  the  premises  separately 
from  the  damages  of  the  lessee;  the  report 
showing  the  two  estimates.  Tlie  commission- 
ers gave  the  commonwealth's  nineteenth  re- 
quest for  a  ruling,  providing  that  the  report 
of  the  commissioners  should  show  the  value 
of  the  entire  tract  of  land  immediately  before 
and  immediately  after  the  building  of  the 
bridge,  and  the  value  of  the  leasehold  inter- 
est before  and  after  that  event.  It  is  held 
that,  though  the  report  did  not  show  separate 
estimates  of  the  value  of  the  leasehold  inter- 
est and  of  the  reversion,  it  was  not  subject 
to  objection  on  the  ground  that  all  damages 
were  included  in  the  assessment  in  favor  of 
the  lessor,  and  that  there  was  a  duplication 
by  assessing  damages  to  the  lessee,  the  sepa- 
rate statement  of  the  damages  showing  that 
each  party's  interest  and  damage  was  sepa- 
rately and  definitely  determined. 

On  report  from  Supreme  Judicial  Court, 
Suffolk  county,  and  from  Superior  Gourti 
Suffolk  county:    MoLauohlin,  Judge. 

Petitions  by  Arthur  L.  Brackett  and  by 
Butchers'  Slaughtering  and  Melting  Associ- 
ation, against  Commonwealth,  for  relief  as 
stated  in  the  opinion.  Cases  reported.  The 
facts  are  stated  in  the  opinion.  Petitions  in 
Superior  Court  Disiiissn)  and  rulings  of 
single  justice  Affirmed. 

Poicers  d  Hall  for  petitioners. 
Roger  Sherman  Hoar  and  Judd  Dewey  for 
Commonwealth. 


[121]  Ruoo,  C.  J. — The  first  two  of  these 
cases  are  petitions  brought  for  the  assessment 
of  damages  alleged  to  have  been  sustained 
by  the  petitioners  as  lessee  and  owner  re- 
spectively of  property  abutting  on  the 
Charles  River  above  the  Stadium  or  Ander- 
son Bridge,  caused  by  the  construction  of  that 
bridge,  built  in  accordance  with  St.  1011,  c. 
439.  Upon  these  petitions  commissioners 
were  appointed  by  the  Supreme  Judicial 
Court  for  the  county  of  Suffolk,  to  hear  the 
parties  and  to  assess  their  damages,  whose 
award  was  returned  into  that  court.  The 
Commonwealth  filed  numerous  exceptions  to 
the  report  and  moved  to  recommit  the  re- 
port for  the  same  reasons  in  substance  set 
forth  in  its  ejcceptions.  The  petitioners 
fteked  for  a  ruling  that  the  court  had  no 
Ann.  Gas.  1918B. — 65. 
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jurisdiction  to  receive  or  to  act  respecting 
the  report,  and  that  it  be  stricken  from  the 
files  and  returned  to  the  commissioners.  The 
single  justice  denied  these  requests  for  rul- 
ings, overruled  the  exceptions,  refused  to  re- 
commit the  report,  ordered  it  confirmed  and 
then  reported  all  questions  of  law  involved 
for  determination  by  the  full  court.  The 
last  two  cases  are  petitions  brought  by  the 
same  petitioners  in  the  Superior  Court 
against  the  Commonwealth  under  R.  L.  c. 
201,  seeking  collection  of  the  amounts  award- 
ed by  the  commissioners.  The  Commonwealth 
demurred  and  answered  in  abatement.  A 
judge  of  the  Superior  Court  overruled  the  de- 
murrers and  answers  in  abatement  and  then 
reported  the  cases. 

1.  The  first  essential  step  open  to  a  person 
damnified  in  his  estate  by  the  construction 
of  the  bridge  was  to  file  a  petition  in  the 
Supreme  Judicial  Court.  Tliat  of  itself  is 
implication  that  that  court  acquired  and  re- 
tained jurisdiction  of  the  cause  of  action  de- 
scribed in  the  petition.  The  next  step  in 
the  procedure  was  the  appointment  by  that 
court  of  three  commissioners.  The  entire 
authority  of  the  commissioners  came  from 
that  appointment.  [122]  They  were  thereby 
empowered  and  directed  to  perform  the  du- 
ties set  out  in  the  order  of  appointment,  and 
to  execute  the  functions  described  in  the 
statute.  In  the  absence  of  express  provision 
to  the  contrary,  they  were  officers  of  the 
court.  By  imperative  inference,  they  were 
required  to  make  report  of  their  doings  to 
the  court  by  which  they  were  appointed. 
They  stand  on  the  same  footing  in  this  re- 
gard as  auditors,  masters  and  referees.  As 
was  said  by  Chief  Justice  Gray,  with  af- 
fiuent  citation  of  authorities,  in  Wyman  v. 
Eastern  R.  Co.  128  Mass.  346,  347:  "It  is 
settled,  by  repeated  decisions,  that  commis- 
sioners appointed  by  this  court  and  deriving 
all  their  powers  from  their  judicial  appoint- 
ment must,  by  necessary  implication,  with- 
out any  express  statute  direction,  return  their 
award  to  the  court  which  appoints  them,  to 
be  there  examined,  and,  if  no  sufficient  cause 
to  the  contrary  is  shown,  confirmed  and  re- 
corded.'' Kingman,  .petitioner,  153  Mass. 
566,  679,  27  N.  E.  778,  12  L.R.A.  417. 

The  consent  of  the  United  States  was  neces- 
sary for  the  construction  of  the  bridge.  That 
consent  was  given  by  act  of  Congress  ap- 
proved February  27,  1911  (c.  165,  36  Stat.  L. 
933).  It  there  was  enacted  that,  [123]  before 
the  construction  of  the  bridge  could  begin, 
the  State  of  Massachusetts  should,  by  legis- 
lative enactment,  provide  for  adequate  com- 
pensation for  persons  suffering  injury  like 
in  kind  to  that  claimed  by  the  petitioners, 
and  "Provided  further.  That  said  legislative 
enactment  shall  provide  for  the  appointment 
of  three  commissioners  to  hear  the  parties. 
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in  interest  and  assess  the  damages  to  said 
property:  Their  decision  as  to  the  amount 
of  damages  and  questions  of  fact  to  be  final: 
said  commissioners  to  be  appointed  by  the 
Supreme  Judicial  Court  of-  Massachusetts." 
The  material  parts  of  the  act  of  Congress 
were  embodied  in  St.  1911,  c.  439,  §  2. 

This  act  of  Congress  does  not  constitute 
the  commissioners  federal  officers.  They  do 
not  derive  their  authority  in  any  degree  from 
the  United  States.  The  Congress  having  the 
power  to  withhold  consent  for  the  construc- 
tion of  the  bridge,  or  to  grant  consent  upon 
whatever  terms  seemed  wise,  imposed  as 
conditions  to  the  granting  of  its  consent,  that 
provision  should  be  made  for  awarding  dam- 
ages to  persons  suffering  damages  like  that 
claimed  by  the  petitioners,  and  that  ^such 
damages  should  be  ascertained  by  commis- 
sioners appointed  by  the  highest  court  of  the 
Commonwealth.  These  conditions  could  be 
performed  only  by  the  General  Court  of  Mas- 
sachusetts acting  within  the  scope  of  its 
legislative  powers  ^nd  providing  for  the  ex- 
ercise of  judicial  functions  by  a  State  tribu- 
nal. Doubtless  the  injuries  sustained  by  the 
petitioners  were  of  a  kind  for  which  at  com- 
mon law  no  action  would  lie  and  no  constitu- 
tional right  would  have  been  infringed  if 
no  provision  for  compensation  to  them  had 
been  made.  Blackwell  v.  Old  Colony  R.  Co. 
122  Mass.  1;  Dwyer  v.  New  York,  etc.  R.  Co. 
209  Mass.  419,  95  K.  E.  850.  But  the  Com- 
monwealth was  not  thereby  precluded  from 
awarding  them  damages.  Statutory  compen- 
sation is  not  imperatively  confined  to  the 
boundaries  of  strict  rights  secured  by  the 
paramount  law.  Earle  v.  Com.  ISO  Mass. 
579,  583,  63  N.  E.  10,  91  Am.  St.  Rep.  326,  57 
L.R.A.  292. 

[124]  Manifestly,  compliance  with  the  con- 
ditions imposed  by  the  act  of  Congress  did 
not  establish  a  federal  but  a  State  commis- 
sion, deriving  its  authority  from  the  State 
court  by  Which  it  was  appointed  and  to  which 
it  must  report.  The  act  of  Congress  does 
not  purport  to  provide  affirmative  action  on 
the  part  of  the  United  States.  It  simply  al- 
lows the  State  to  enact  a  comprehensive 
scheme  of  legislation  for  the  construction 
of  the  bridge,  including  compensation  for 
injury  to  property,  which  so  far  as  it  affects 
that  part  of  the  field  over  which  Congress 
has  power,  must  comply  with  certain  condi- 
tions. But  it  is  a  State  scheme  throughout 
when  made  vital  by  acts  of  the  General  Court 
of  Massachusetts.  The  commissioners,  when 
appointed  under  this  special  statute,  were 
officers  of  the  court  by  which  they  were  ap- 
pointed. 

2.  It  would  be  most  unusual,  if  not  unpre- 
cedented in  our  legislative  history,  to  clothe 
a  court  with  the  duty  to  appoint  commis- 
sioners to  determine  damages,  and  deprive 


it  of  power  to  enforce  its  award.  St.  1911, 
c.  439,  §  3,  makes  ample  provision  for  meet- 
ing the  expenditures  incurred  under  the  act 
out  of  the  resources  of  the  Commonwealth. 
There  is  a  necessary  implication  that  the 
Supreme  Judicial  Court  has  the  power  and 
is  charged  with  the  duty  of  taking  whatso- 
ever steps  may  be  appropriate  to  see  that  the 
report  of  the  commissioners  is  enforced,  pro- 
vided it  is  according  to  the  law  and  ought 
to  be  enforced. 

3.  It  follows  from  what  has  been  said  that 
the  Superior  Court  has  no  jurisdiction  over 
the  petitions  filed  in  that  court.  Since  St. 
1911,  o.  439,  is  sufficient  and  complete  in  it- 
self as  to  remedy  for  damages,  tiiat  affordi) 
the  means  provided  by  the  Commonwealth 
for  the  enforcement  of  rights  against  itself. 
It  cannot  be  impleaded  in  any  other  manner 
or  in  any  other  court.  McArthur  Bros.  Co. 
y.  Com.  197  Mass.  137,  83  N.  £.  334,  and  cases 
there  collected. 

4.  The  court  has  power  to  examine  the  re- 
port of  the  commissioners  and  review  it  as 
to  any  errors  of  law  apparent  on  its  face. 
This  power  is  ordinarily  a  part  of  judicial 
duty.     In  the  absence  of  express  statute  or 
law  to  the  contrary,  it  inheres  in  a  court  ap- 
pointing its  officers  to  make  investigations. 
It  is  provided  in  §  2  of  the  instant  statute 
that  '*the  decision  of  said  commissioners  as 
to  the  amount  of  said  damages  and  as  to 
questions   of   fact   involved   shall   be  final" 
The  fair  implication  from  these  [125}  words 
is  that  in  other  respects  their  decision  is  not 
final,  but  is  subject  to  usual  court  procedure, 
and  that  questions  of  law  raised  in  the  report 
may  be  reviewed.    The  statute  did  not  coa- 
stitute  the  commission  a  board  of  referees  or 
arbitrators,  to  whom  all  issues  between  the 
parties,  both  of  law  and  fact,   were  to  be 
submitted   irrevocably.     It   is   quite  distin- 
guishable from  that  before  the  court  in  Dan- 
vers  V.  Com.  184  Mass.  502,  506,  69  N.  £• 
320.     Since  neither  the  statute,  the  rule  of 
court,   nor   agreement  of  parties   made  the 
commissioners    referees    or    arbitrators,  the 
well  settled  principle  that  the  award  of  ar- 
bitrators or  referees  will  not  be  set  aside 
for  alleged  errors  of  law,  is  not  applicable. 
Fairchild  v.  Adams,  11  Cush.   (Mass.)  549; 
Electric  Supply,  etc.  Co.  v.  Conway  Electric 
Light,  etc.  Co.  186  Mass.  449,  70  N.  E.  983; 
Darrow  v.  Braman,  201  Mass.  469.    Moreover, 
it  is  apparent  from  the  report  that  the  com- 
missioners intended  to  proceed  and  to  decide 
according  to  law.    It  has  been  said  that,  un- 
der  such   circumstances,  even   an   award  of 
arbitrators  or  referees  may  be  reviewed  to 
correct  errors  of  law.     Spoor  v.  Tyzzer,  115 
Mass.  40;    Davis  v.  Henry,  121   Mass.  150. 
See  Gloucester  Water  Supply  Co.  v.  Glouces- 
ter, 185  Mass.  535,  70  N.  E.  1015.    The  con- 
trolling principle  in  the  case  at  bar  is  stated 
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in  Boston,  etc.  R.  Corp.  v.  Western  R.  14 
Gray  (Mass.)  253,  at  page  258,  in  these 
words:  'They  [the  commissioners]  are  con- 
stituted a  ^  board  for  the  performance  of  cer- 
tain services  under  the  statutes;  but  as  they 
derive  all  their  right  and  power  to  act  in  the 
premises  at  all  from  their  judicial  appoint- 
ment, the  court  by  which  it  is  made  will  so 
far  supervise  and  control  their  proceedings, 
as  to  see  that,  in  discharge,  of  the  duties  thus 
imposed  upon  them,  they  have  acted  within 
the  scope,  and  have  neither  exceeded  nor 
failed  to  exercise  the  full  measure  of  authori- 
ty with  which  they  are  invested.  In  consider- 
ing their  return,  if  it  be  found  that  they 
have  thus  acted,  their  doings  and  decisions 
will  not  be  interfered  with." 

VVTiile,  therefore,  the  court  will  review  the 
report,  it  will  not  be  set  aside  nor  the  case 
sent  back  for  rehearing,  unless  there  appears 
to  be  some  probability  that  an  appreciable 
change  would  be  made  in  the  report  upon  a 
eorrection  of  the  mistakes,  if  any  there  are, 
and  unless  substantial  justice  requires  that 
course.  Newburj'port  Water  Co.  v.  Newbury- 
port,  168  Mass.  541,  552,  47  N.  E.  533 ;  Pig- 
eon's Case,  216  Mass.  51,  55,  Ann.  Cas.  19 15 A 
737,   102  N.  E.  932. 

[126]  6.  There  was  no  error  in  the  exclu- 
sion of  the  questions,  put  by  the  Common- 
wealth to  the  petitioner  Brackett  upon  -his 
cross-examination,  touching  the  profits  of  his 
business.  The  question  on  trial  was  the  in- 
jury to  his  leasehold  estate.  The  profits  of 
his  business  were  too  remote  to  have  any 
necessary  bearing  upon  that  issue.  Bailey  v. 
Boston,  etc.  R.  Corp.  182  Mass.  537,  639, 
66  N.  £.  203 ;  Mississippi,  etc.  River  Boom  Co. 
V.  Patterson,  98  U.  S.  403,  410,  25  U.  S.  (L. 
ed.)  206.  If  incompetent  evidence  touching 
that  point  had  been  injected  in  the  case  by 
the  petitioner,  the  proper  course  was  to  move 
to  have  it  stricken  out,  not  to  meet  it  by 
further  inquiry  into  an  irrelevant  subject. 

6.  The  Attorney  General  offered  the  origi- 
nal tax  returns  of  the  petitioning  corporar 
tion  filed  with  the  tax  commissioner  of  the 
Commonwealth  and  taken  from  his  custody 
for  the  purpose  of  the  evidence  before,  the 
commission.  These  returns  are  required  by 
law  to  be  in  detail.  It  may  be  presumed 
that  they  contained  statements  as  to  value 
material  to  the  issues  on  trial.  It  is  matter 
ef  common  knowledge  that  formerly  such 
returns  often  have  been  used  in  evidence, 
when  values  therein  stated  became  material 
in  actions,  by  the  persons  making  them. 
But  in  St.  1903,  by  §  48  of  c.  437,  it  was 
enacted  for  the  first  time  that  such  return 
''shall  be  open  only  to  the  inspection  of  the 
tax  commissioner,  his  clerks  and  assistants, 
and  such  other  officers  of  the  Commonwealth 
as  may  have  occasion  to  inspect  it  for  the 
purpose  of  assessing  or  of  collecting  taxes." 


This  provision  has  been  continued  in  St. 
1909,  c.  490,  Part  III,  §  40,  and  St.  1914,  c. 
198,  §  6.  It  indicates  a  legislative  determi- 
nation not  only  that  it  shall  not  be  open  to 
general  observation,  but  that  it  shall  not 
be  used  for  any  purpose  other  than  that 
stated  in  the  statute.  Thus  its  evidential 
character  is  also  affected.  The  statute  mani- 
fests a  purpose  that  such  returns  shall  not 
be  used  as  evidence  in  the  ordinary  case. 
Bowman  v.  Montcalm  Circuit  Judge,  129 
Mich.  608,  610,  89  N.  W.  334.  The  reason 
for  treating  tax  returns  as  not  open  to  use 
by  usual  methods  has  been  recognized.  Boske 
V.  Comingore,  177  U.  8.  459,  469,  20  S. 
Ct.  701,  44  U.  S.  (L,  ed.)  846;  In  re  Joseph 
Hargreaves  [1900]  1  Ch.  D.  (Eng.)  347.  It 
is  not  here  intimated  that  in  a  criminal  pro- 
ceeding involving  integrity  of  the  return,  it 
might  not  be  produced  in  court.  Therefore, 
there  is  nothing  inconsistent  with  this  con- 
clusion in  Commonwealth  v.  Ryan,  157  Mass. 
403. 

[127]  7.  Certificates  of  condition  filed  with 
the  Secretary  of  the  Commonwealth  by  the 
petitioning  corporation  under  St.  1903,  c. 
437,  §  45,  cl.  6,  were  received  in  evidence. 
These  contained  statements  as  to  value  of  its 
real  estate,  which  tended  to  contradict  the 
value  as  shown  by  evidence  introduced  by  the 
corporation  at  the  hearing.  These  certifi- 
cates were  competent  evidence  as  admissiims 
by  the  petitioner  as  to  the  value  of  its  real 
estate.  Smith  v.  Paul  Boyton  Co.  176  Mass. 
217,  67  N.  E.  367.  There  appears  in  the 
record  to  be  no  other  ground  on  which  such 
certificates  could  have  been  received  in  evi- 
dence. It  must  be  assumed  that  they  were 
given  the  weight  to  which  under  all  the  cir- 
cumstances they  were  entitled.  But  they 
were  not  binding  admissions  in  the  sense 
that  the  real  value  could  not  be  shown  bv 
other  competent  evidence.  The  request  for 
ruling,  to  the  effect  that  the  certificates  con- 
stituted an  admission  by  the  corporate  peti- 
tioner, taken  in  conjunction  with  the  request 
to  rule  that  they  were  binding  on  the  other 
petitioner,  implies  that  these  requests  went 
beyond  the  plain  proposition  just  stated. 
The  requests  appear  to  seek  to  have  attached 
to  the  certificates  a  conclusiveness  on  the 
question  of  value  which  they  did  not  possess. 
No  reversible  error  is  shown  in  this  respect. 
It  is  not  necessary  now  to  determine  the  ef- 
fect of  such  certificates  where  persons  have 
acted  .upon  the  information  disclosed  in 
them.  Steel  v.  Webster,  188  Mass.  478,  480, 
74  N.  E.  686. 

8.  Plainly  these  certificates  were  not  ad- 
missions binding  the  other  plaintiff,  who  had 
nothing  to  do  with  making  them. 

9.  Tlie  testimony  as  to  statements  made 
bv  one  who  was  a  director,  a  clerk  and  the 
auditor  of  the  corporate  petitioner,  and  by 
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another  who  was  its  vice  president  and  man- 
aging director,  to  an  assessor  of  the  city 
of  Boston,  as  to  the  value  of  that  petitioner's 
real  estate,  rightly  was  excluded.  It  does 
not  appear  that  these  officers  were  author- 
ized by  the  corporation  to  speak  for  it  on 
that  subject,  or  that  such  statements  were 
within  the  scope  of  their  official  duty.  Wel- 
lington V.  Boston,  etc.  R.  Co.  158  Mass.  186, 
33  N.  E.  393;  Gilmore  v.  Mittineague  Paper 
Co.  169  Mass.  471,  48  N.  E.  623. 

10.  The  payment  of  taxes  upon  the  same 
valuation  of  its  real  estate,  after  as  before 
the  erection  of  the  bridge,  was  not  an  admis- 
sion that  there  had  been  no  change  in  value. 
The  valuation  was  not  the  act  of  the  land- 
owner, but  of  the  assessors.  For  the  same 
reason,  the  payment  of  taxes  worked  no  es- 
toppel as  to  valuation.  [128]  Nor  was  the 
failure  to  claim  an  abatement  of  consequence 
in  this  connection.  Raynes  v.  Bennett,  114 
Mass.  424. 

11.  The  commissioners  reported  that  the 
damage  to  Brackett,  on  account  of  'Hiis  lease- 
hold interest,"  was  $18,000,  and  "the  loss 
on  his  fixtures  to  be  $3,400,  a  total  of  $21,- 
400."  It  appears  from  another  part  of  the 
report  that  what  here  was  referred  to  as  fix- 
tures was  a  "coal  plant,"  consisting  of  a 
shed,  automatic  railways,  steam  shovel,  and 
a  wharf.  While  the  phrase  of  the  decision 
in  this  respect  is  not  felicitous,  it  appears 
to  mean  that  the  commissioners  undertook 
to  divide  the  damages  between  the  two  ele- 
ments of  land  and  of  structures  upon  the 
land.  That  which  the  commissioners  termed 
fixtures  were  structures  annexed  to  the  land 
and  hence  real  estate.  They  were  to  become 
the  property  of  the  lessor  at  the  end  of  the 
lease.  These  so  called -fixtures  were  as  much 
a  part  of  the  leasehold  interest  as.  was  the 
land  itself.  The  right  to  occupy  for  the 
term  of  the  lease  the  land,  wharf  and 
buildings,  with  their  attached  machinery  and 
appliances,  was  the  estate  which  constituted 
the  leasehold  interest  of  the  petitioner  Brack- 
ett. Although  such  a  division  may  be  neces- 
sary sometimes.  Corn  ell- Andrews  Smelting 
Co.  ▼.  Boston,  etc.  R.  Corp.  209  Mass.  298, 
314,  95  N.  £.  887,  there  seems  to  have  been 
no  occasion  for  it  here.  But  the  form  of  the 
report  in  this  particular  does  not  require  re- 
versal. 

12.  It  is  contended  with  great  earnestness 
in  behalf  of  the  Commonwealth,  that  the 
form  of  the  report  shows  that  the  commis- 
sioners found  the  entire  damages  to  the  es- 
tate of  which  the  corporate  plaintiff  owned 
the  fee,  on  the  basis  that  it  as  owner  was 
in  posi^ession  of  the  entire  estate  without 
deduction  on  account  of  the  leasehold  in- 
terest of  Brackett,  and  then  found  the  dam- 
ages to  Brackeit's  leasehold  interest  as  a 
separate    matter,    thus    including    that   item 


twice.    That  contention  is  based  on  the  form 
of  the  report,  especially  in  the  light  of  the 
defendant's    nineteenth    request    for    ruling, 
which  the  commissioners  gave.     The  form  of 
the  report  in  this  particular  is  as  follows: 
"In  petition  No.  2110,   Butchers  Slaughter- 
ing and  Melting  Association,  we  find  that  the 
value  of  the  property  before  the  building  of 
the  bridge  was  $290,000,  and  after  the  build- 
ing of  the   bridge  the  value   was  $237,000. 
We  therefore  find  for  the  petitioner  and  as- 
sess damages  in  the  sum  of  $53,000,  together 
with  interest  from  December  11,  [129]  1912 
to  July  29,  1915,  the  date  of  filing  this  re- 
port, amounting  to  $8,374.00  making  a  total 
of  $61,374.00.    In  petition  No.  21109,  Arilmr 
L.  Brackett,  we  find  the  value  of  his  lease 
hold  interest  to  have  been  $30,000  above  the 
rental,  and  it  was  damaged  to  the  extent  of 
$18,000,  and  we  find  the  loss  on  his  fixtures 
to  be  $3,400,  a  total  of  $21,400,  with  interest 
from  December  11,  1912  to  July  29,  1915.  tht 
date  of  filing  this  report,  amounting  to  (3, 
381.20  making  a  total  of  $24,781.20."    This, 
standing    alone,    while    not    expressed   with 
great  clearness,  does  not  seem  open  to  mis- 
construction. '  All   that   the   corporate  peti- 
tioner could  recover  und<*r  its  petition  was 
the  damage  it  had  sustained  to  its  real  es- 
tate.   It  did  not  own  free  from  incumbrance 
the  entire  real  estate,  but  its  title  was  sab- 
ject  to  the  incumbrance  of  the  leasehold  in- 
terest of  Brackett.     The  only  damage  which 
in  law  the  corporation  could  recover  or  be 
entitled  to  was  that  sustained  in  that  part 
of   the   whole   estate   which   was   left  after 
deducting  from   it  the  value   of   Brackett's 
leasehold  interest.   When,  therefore,  the  com- 
missioners re^r  to  the  petition  of  the  cor- 
poration by  number  as  constituting  the  cause 
of  action  on  which  the  finding  of  damages 
is  made,  the  rational  inference  is  that  thej 
meant*  only  that  portion  of  the  entire  parcel 
of  real  estate  for  which  that  petitioner  was 
in  law  entitled  to  recover  damages.    But  the 
commissioners    granted    the    defendant's  re- 
quest No.  19,  to  wit:     "The  findings  by  the 
commission  should  contain  these  figures:   (a) 
the  value  of  the  entire  tract  of  land  imme- 
diately prior  to  December  11,  1912;   (b)  the 
value  of  the  entire  tract  of  land  inunediateW 
subsequent   to   December   11,   1912,    (c^   the 
value  of  the  leasehold  immediately  prior  to 
December  11,  1912;  and  (d)  the  value  of  the 
leasehold  immediately  subsequent  to  Decem- 
ber   11,    1912."      Although    this    introdncea 
some  confusion  and  has  caused  doubt,  yet  it 
does  not  quite  seem  to  overcome  the  state- 
ment from  the  report  which  has  been  quoted. 
That  request,  strictly  construed  according  to 
the  interpretation  contended  for  at  the  arpi* 
ment  on  behalf  of  the  Commonwealth,  in  (a) 
and    (b)    did  not  relate  to  ant   issue  upon 
which    the    commissioners   were   required  to 
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paas.  Their  duty,  as  has  been  said,  was  to 
find  the  damages  sustained  by  each  of  the 
petitioners.  Separate  petitions  rightly  were 
brought,  and  the  damages  were  to  be  sepa- 
rately assessed.  Although  granting  that  re- 
({uest,  the  commissioners  did  not  in  express 
terms  find  the  value  [130]  of  the  leasehold 
immediately  before  December  11,  1912,  and 
immediately  subsequent  to  that  date.  Those 
amounts  can  be  ascertained  only  after  some 
figuring.  The  plain  duty  of  the  commission- 
ers was  to  find  separately  the  damages  suf- 
fered by  each  petitioner.  They  had  performed 
that  duty  by  the  report  as  framed.  Under 
all  the  circumstances,  the  only  reasonable  in- 
terpretation is  to  hold  that  the  meaning  of 
the  report  was  not  intended  to  be  nullified 
by  granting  the  request  No.  19;  but  that  the 
commissioners  supposed  they  had  complied 
with  the  request  by  the  report,  by  finding  the 
damages  which  the  plaintiff  corporation  had 
suffered  in  its  own  right,  and  the  damages 
which  Brackett  has  sustained  in  his  right. 

The  petitions  pending  in  the  Superior 
Courts  are  to  be  dismissed  for  want  of  juris- 
diction. In  the  petitions  pending  in  the  Su- 
preme Judicial  Court,  the  rulings  of  the 
single  justice  were  right  and  the  order  con- 
firming the  report  is  affirmed  in  each  case. 

So  ordered. 
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Introductory. 

It  is  the  purpose  of  this  note  to  discuss 
the  cases  dealing  with  the  question  of  loss 
of  profits  or  injury  to  business  as  an  ele- 
ment of  damage  in  eminent  domain  proceed- 
ings. The  element  of  injury  to  business  is 
in  the  main  confined  to  cases  that  are  closely 
connected  with  loss  of  profits.  For  a  dis- 
cussion of  the  right  to  recover  damages  in 
eminent  domain  proceedings  for  an  injury 
to  personal  property  or  the  expense  of  remov- 


ing it  from  the  premises,  see  the  notes  to  the 
following  cases:  Blincoe  v.  Choctaw,  etc.  R. 
Co.  8  Ann.  Cas.  689;  Kansas  City  Southern 
R.  Co.  V.  Anderson,  16  Ann.  Cas.  784;  Str 
Louis  V.  St.  Louis,  etc.  R.  Co.  reported  post, 
this  volume,  at  page  881 ;  Board  of  Trade  Tel. 
Co.  V.  Darst,  86  Am.  St.  Pvcp.  288,  298. 

Condemnation  for  Railroad  Purposes, 

Majosiit  Rttlb. 

The  general  rule  is  that  loss  of  profits  or 
injury  to  business  is  ordinarily  not  an  ele- 
ment of  damage  to  be  considered  in  determin- 
ing the  value  of  property  taken  for  railroad 
purposes  under  the  power  of  eminent  domain. 

England. — Cameron  v.  Charing  Cross  R. 
Co.  19  C.  B.  N.  S.  764,  115  E.  C.  L.  764,  11 
Jur.  N.  S.  282,  12  L.  T.  N.  S.  121,  13  W. 
R.  390;  Ricket  v.  Metropolitan  R.  Co.  5  B. 
&  S.  149,  117  E.  C.  L.  149,  L.  R.  2  H.  L.  175 ; 
Reg.  V.  Vaughan,  4  L.  R.  Q.  B.  190.  Compare 
Jubb  V.  Dock  Co.  etc.  9  Q.  B.  443,  68  E.  C.  L. 
443;  Senior  v.  Metropolitan  R.  Co.  2  H.  & 
C.  258,  9  Jur.  N.  S.  802,  32  L.  J.  Exch.  225, 
8  L.  T.  N.  S.  544,  11  W.  R.  836;  Ripley  v. 
Great  Northern  R.  Co.  L.  R.  10  Ch.  436,  31 
L.  T.  N.  S.  869,  23  W.  R.  685. 

Canada. — Rex  v.  Richards,  14  Can.  Exch. 
365.  Compare  In  re  Cavanagh,  14  Ont.  L. 
Rep.  523,  9  Ont.  W.  Rep.  842;  In  re  Davies, 
28  Ont.  L.  Rep.  544;  In  re  Schooley,  34 
Ont.  L.  Rep.  328,  26  Dominion  L.  Rep.  537, 
8  Ont.  W.  N.  589. 

Arkansas. — ^Kansas  City  Southern  R.  Co. 
V.  Anderson,  88  Ark.  129,  16  Ann.  Cas.  784, 
113  S.  W.  1030. 

Georgia. — Selma,  ^tc.  R.  Co.  ▼.  Camp,  45 
Ga.  180. 

Illinois, — Jacksonville,  etc.  R.  Co.  v. 
Walsh,  106  III.  253;  Chicago,  etc.  R.  Co.  v. 
Dreael,  110  111.  89;  De  Buol  v.  Freeport,  etc 
R.  Co.  Ill  III.  499;  Chicago,  etc.  R.  Co.  v. 
Eaton,  136  III.  9,  26  N.  E.  575;  Braun  v. 
Metropolitan  West  Side  El.  R.  Co.  166  111. 
434,  46  N.  E.  974;  Chicago  v.  Jackson,  196 
111.  496,  63  N.  E..  1013,  1135.  See  also  Du- 
puis  V.  Chicago,  etc.  R.  Co.  116  III.  97,  3 
N.  E.  720.  Compare  St.  Louis,  etc.  R,  Co. 
V.  Kirby,  104  111.  345. 

Louisiana, — Opelousas,  etc.  R.  Co.  v.  St. 
Landrv  Cotton  Oil  Co.  121  La.  796,  46  So. 
810. 

Massachusetts. — Whitman  v.  Boston,  etc. 
R.  Co.  3  Allen  133;  Boston,  etc.  R.  Corp.  v. 
Old  Colony,  etc.  R.  Corp.  3  Allen  142;  Mas- 
sachusetts Cent.  R.  Co.  v.  Boston,  etc.  R.  Co. 
121  Mass.  124;  Bailey  v.  Boston,  etc.  R.  Corp. 
182  Mass.  537,  66  N.  E.  203;  Peabody  v. 
Boston  £1.  R.  Co.  191  Mass.  613,  78  N.  £. 
892. 

Missouri. — St.  Louis,  etc.  R.  Co.  v.  Knapp, 
etc.   Co.    160   Mo.    396,    61    S.    W.   300;    St. 
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Louis  V.  St.  Louis,  etc.  R.  Co.  266  Mo.  694, 
182  S.  W.  750.  See  also  St.  Louis,  etc.  R. 
Co.  V.  Continental  Brick  Co.  198  Mo.  698,  96 
S.  W.  1011.  Compare  Chicago,  etc.  R.  Co. 
V.  McGrew,  104  Mo.  282,  15  S.  W.  931. 

Nevada. — Virginia,  etc.  R.  Co.  v.  Henry, 
8  Kev.  166. 

yew  Hampshire. — Ranlet  v.  Concord  R. 
Corp.  62  N.  H.  561. 

New  York, — Taj^Ior  v.  Metropolitan  El.  R. 
Co.  50  N.  Y.  Super.  Ct.  311;  Troy,  etc.  R. 
Co.  V.  Northern  Turnpike  Co.  16  Barb.  100. 
See  also  In  re  Xew  York,  etc.  R.  Co.  29  Hun 
1. 

Ohio, — Toledo  Consol.  St.  R.  Co.  v.  Toledo 
Electric  St.  R.  Co.  3  Ohio  Cir.  Dec.  493,  6 
Ohio  Cir.  Ct.  362;  Lake  Shore,  etc.  Co.  v. 
Cincinnati,  etc.  R.  Co.   30  Ohio  St.  604. 

Pennsylvania. — Pennsylvania  R.  Co.  v. 
Eby,  107  Pa,  St.  166;  Spring  City  Gaslight 
Co.  V.  Pennsylvania  Schuylkill  Valley  R. 
Co.  167  Pa.  St.  6,  31  Atl.  368;  Becker  v. 
Philadelphia,  etc.  Terminal  Co.  177  Pa.  St. 
262,  35  Atl.  617,  35  L.R.A.  583;  Hamilton 
V.  Pittsburg,  etc.  R.  Co.  190  Pa.  St.  51,  42 
Atl.  369,  51  L.R.A.  319;  Kossler  v.  Pitts- 
burg, etc.  R.  Co.  208  Pa.  St.  50,  67  Atl.  66; 
Cox  V.  Philadelphia,  etc.  R.  Co,  215  Pa.  St. 
506,  64  Atl.  729,  114  Am.  St.  Rep-  979; 
Schonhardt  v.  Pennsylvania  R.  Co.  216  Pa. 
St.  224,  65  Atl.  543.  See  also  Kersey  v. 
Schuylkill  River  East  Side  R.  Co.  133  Pa. 
St.  234,  19  Atl.  553,  19  Am.  St.  Rep.  632,  7 
L.R.A.  409.  Compare  Pittsburgh,  etc.  R.  Co. 
V.  Vance,  115  Pa.  St.  325,  8  Atl.  764;  Ehret 
V.  Schuylkill  River  East  Side  R.  Co.  151  Pa. 
St.  158,  24  Atl.  1068. 

Teosaa. — Houston,  etc.  Cent.  R.  Co.  v.  Pow- 
ell, 125  S.  W.  330. 

Tirginia. — Richmond,  etc.  R.  Co.  ▼.  Chamb- 
lin  100  Va.  401, 41  S.  E.  750 ;  Hunter  ▼.  Chesar 
peake,  etc.  R.  Co.  107  Va.  158,  59  S.  E.  415, 
17  L.R.A.(N.S.)  124.  See  also  Richmond 
V.  Williams,  114  Va.  698,  77  S.  E.  492. 

Washington. — North  Coast  R.  Co.  v.  A.  A. 
Kraft  Co.  63  Wash.  250,  115  Pac.  97; 
Seattle,  etc.  Ry.  v.  Land,  81  Wash.  206,  142 
Pac.  680.  See  also  Seattle,  etc.  R.  Co.  v. 
Roeder,  30  Wash.  244,  70  Pac.  498,  94  Am.  St. 
Rep.  864. 

West  Virginia. — Shenandoah  Valley  R.  Co. 
V.  Shepherd,  26  W.  Va.  672;  Buckhannon, 
etc.  R.  Co.  V.  Great  Scott  Coal,  etc.  Co.  75 
W.  Va.  423,  83  S.  E.  1031. 

It  was  said  in  Bailey  ▼.  Boston,  etc.  R. 
Co.  182  Mass.  537,  66  N.  B.  298 1  ^'The  prin- 
ciples of  law  applicable  to  these  cases  have 
long  been  well  established  in  this  c(»nmon- 
wealth,  whatever  difficiiltiea  may  have  arisen 
in  the  application  of  them.  Under  statutes 
like  that  before  ub,  in  the  absence  of  any 
peculiar  provision,  persons  damaged  in  their 
real  estate  are  to  receive  compensation  for 
all  such  damages  as  are  direct  and  proxi- 
mate, as  distinguished  from  those  that  are 


remote  and  consequential,  if  they  are,  at 
the  same  time,  special  and  peculiar  as  dis- 
tinguished from  common  and  generaL  When 
real  estate  is  used  in  carrying  on  a  buainessy 
the  damage  to  be  assessed  for  the  diminution 
in  value  of  the  real  estate  is  estimated  in 
reference  to  the  uses  to  which  it  is  adapted, 
and  not  for  loss  in  the  business.  .  . 
Loss  to  business  as  business  is  too  remote 
and  consequential  a  damage  to  be  allowed  in 
estimating  damage  to  the  real  estate  on 
which  it  is  conducted.  Nor  does  it  furnish 
a  correct  criterion  by  which  to  determine  the 
diminution  in  value  of  the  estate  for  the  uses 
to  which  it  is  adapted.  The  business  might 
chance  to  be  exceedingly  profitable  at  the 
time  of  the  taking,  so  that  an  interruption 
of  it  from  an'  interference  with  the  full  use 
of  the  real  estate  might  cause  a  loss  far 
greater  than  the  reasonable  rentable  price 
of  the  property,  or  it  might  then  be  going 
on  at  a  loss,  so  that  the  interruption  would 
cause  no  damage  to  the  business,,  notwith- 
standing that  the  interference  with  the  use  of 
the  real  estate  was  such  as  would  cause  a 
great  diminution  of  its  rentable  value.  la 
these  cases  there  was  an  interference  with 
the  use  of  the  petitioner's  property  for  about 
twelve  months.  So  far  as  this  interference 
diminished  its  rentable  value,  or  its  value 
for  the  uses  to  which  it  was  adapted,  and 
so  far  as  the  damage  was  special  and  peculiar, 
as  distinguished  from  that  suffered  in  greater 
or  less  degree  by  the  public  generally,  it  was 
an  element  properly  to  be  considered  by  the 
jury.  The  fact  that  it  continued  only  while 
the  work  of  construction  was  going  on.  if 
it  was  properly  incident  to  the  construction, 
is  immaterial.  .  .  .  In  the  form  in  which 
the  items  are  stated,  one  being  for  money 
paid  for  handling  goods  w^hich  could  not  be 
taken  by  teams  on  account  of  the  work  of 
construction,  and  the  other  being  for  money 
loss  to  the  business  from  diminution  in  its 
volume,  it  is  plain  that  the  jury  were  rightly 
instructed  that  they  were  not  recoverable." 

In  Jacksonville,  etc.  R.  Co.  v.  Walsh,  106 
111.  253,  wherein  premises  on  which  the  owner 
maintained  a  saloon  were  sought  to  be  con- 
demned for  railroad  purposes,  testimony  as  to 
the  amount  of  business,  and  the  profits  aris- 
ing therefrom,  was  held  to  be  incompetent 
The  court  said:     ^'There  can  be  no  plainer 
proposition  than  the  cash  value  of  the  prop* 
erty   condemned  was  the  sum  appellee  was 
entitled  to  recover  as  damages.     All  legiti- 
mate evidence  tending  to  establish  that  som 
was  proper,  and  all  evidence  that  tended  to 
enhance  the  damages  above  or  reduce  theffl 
below  that  sum  was  illegitimate  and  improper. 
The  inquiry  should  have  been  confined  to  the 
market  value  of  the  property,  and  all  evi- 
dence of  the  amount  of  business  that  was  or 
could  be  done  in  it,  or  the  probable  profits 
arising  therefrom,  was  improper,  and  should 


6RACKETT  v.  COMMONWEALTH. 

£2S  Mass.  119. 


871 


h- 


uve  been  rejected.     The  purposes  for  which 
it  was  used  and  designed,  its  location  and  ad- 
vantages as  to  situation,  were  proper  matters 
of  consideration  by  the  jury;  but  the  profits 
of  the  business  of  the  past,  and  conjectural 
profits  for  the  future,  were  too  speculative 
and  uncertain  upon  which  to  ascertain  the 
market  or  cash  value  of  the  property.     The 
question  was  not  the  value  of  the  property 
for   a    short   term  of  years,  but   the  entire 
property,  and  its  value.     Here,  evidence  was 
admitted  to  show  the  sales  of  liquor  in  the 
safoon    each    day,   and   the   profits   accruing 
from  these  sales.    Such  sales  depend  so  large- 
ly on  varying  circumstances  that  the  damages 
are  purely  speculative.     Whether  there  shall 
he  licenses  granted  to  keep   saloons   in  the 
municipality  is  contingent,  and  wholly  un* 
certain.    Ko  one  can  say  that  when  appellee's 
license  expires,  he  or  others  can  procure  an- 
other for  years,  if  ever,  afterwards.     That 
all  depends  upon  the  discretion  of  the  munici- 
pal authorities.     Again,  one  person  can  do 
a  greatly  larger  business  in  the  same  calling, 
at  the  same  place,  and  under  the  same  cir- 
cumstances, than  another.     It  may  be  that 
appellee  could,  in  that  saloon,  do  double  the 
amount  of  business  that  any   other   person 
could    do.     Such   considerations   are   purely 
contingent,  and   altogether   speculative,  and 
cannot  form  the  basis  for  fixing  the  price  of 
the  property,  and  its  market  value  was  the 
question  involved,  and  which  the  jury  were 
required  to  find.     That  was  the  measure  of 
the  damages  they  were  to  assess.    The  ques- 
tion as  to  the  number  of  guests  that  stopped  i 
at  the  house  daily,  was  of  the  same  character. 
That  depended  upon  a  great  number  of  con- 
tingencies.    As   one  witness   answered,   the 
house  was  sometimes  full,  and  sometimes  it 
was  not.    Again,  the  question  of  the  cost  of 
erecting  such  buildings  was  not  an  element  of 
damages,  unless  it  were  shown  they  would 
actually  increase  the  value  of  the  premises  to 
the  extent  of  their  cost.    All  know  that  the 
cost  of  improvements  on  real  estate  is  not  a 
true  test  of  their  value  in  market.    They  may, 
or    not,    owing    to    circumstances,    enhance 
the  value  of  the  property  to  the  amount  of 
their  cost.   The  tme  question  was,  what  was 
the  value  of  the  property  as  it  then  was — ^not 
what  it  cost,  but  for  how  much  would  it  sell. 
The  admission  of  this  evidence,  against  the 
objection  of  appellant,  was  also  error." 

So  it  was  said  in  Cox  v.  Philadelphia,  etc. 
K.  Co.  215  Pa.  St.  606,  64  Atl.  729,  114  Am. 
St.  Rep.  979:  "It  is  well  settled  that  the 
measure  of  damages  for  land  taken  or  injured 
by  a  railroad  company  under  the  right  of 
eminent  domain  is  the  difference  in  the  mar- 
ket valne  of  the  tract  as  a  whole  before  the 
taking  and  afterwards,  as  affected  by  it.  In 
adjusting  this  difference,  the  landowner  is 
entitled  to  have  the  jury  take  into  considera- 
tion the  value  of  his  property  for  any  and 


every  purpose  or  use  to  which  it  may  be 
adapted,  and  to  have  the  damages  assessed 
upon  a  basis  of  the  most  valuable  use  to 
which  the  property  may  be  adapted.  As  said 
by  the  present  Chief  Justice  in  Harris  v. 
Schuylkill  River  East  Side  R.  Co.  141  Pa.  St. 
242 :  'In  estimating  the  value  of  the  lot  before 
the  taking,  its  possible  and  probable  uses  are 
important  elements,  and  may  be  shown  by 
the  opinion  of  experts.*  On  the  other  hand, 
the  defendant  company  is  entitled  to  any 
benefits  or  advantages  which  may  accrue  to 
the  part  of  the  tract  of  land,  not  taken  or 
injured,  by  reason  of  the  construction  of  the 
improvement.  In  ascertaining  the  damages, 
therefore,  the  jury  must  take  into  considera- 
tion the  value  of  the  land  for  the  uses  to 
which  it  has  been  or  may  be  applied,  and  the 
special  advantage  the  construction  of  the 
road  may  be  to  the  residue  of  the  tract 
through  which  it  is  constructed.  While  these 
general  principles,  applicable  to  the  assess- 
ment of  damages  in  condemnation  proceed- 
ings, are  well  settled,  there  is  another  rule 
which  has  been  recognized  and  enforced  for 
more  than  three-quarters  of  a  century  in 
this  state,  which  prohibits  the  landowner 
from  having  the  profits  of  his  business  con- 
sidered by  the  jury  in  determining  the  value 
of  the  property  which  is  affected  or  injured  by 
the  improvement.  'We  have  so  often  said,' 
says  Mr.  Justice  Green  in  Becker  v.  Phila- 
delphia, etc.  R.  Co.  177  Pa.  St.  252,  'that 
the  profits  of  business  could  not  be  recovered 
in  condenmation  proceedings  that  it  seems 
like  a  waste  of  time  to  cite  the  decisions. 
As  far  back  as  Thoburn's  Case,  7  Serg.  ft 
R.  411,  it  was  held  that,  in  estimating  the 
damages  done  to  the  landowner,  the  jury 
are  to  value  the  injury  to  the  property  at 
the  time  the  injury  was  suffered,  without  ref- 
erence to  the  person  of  the  owner  or  the 
state  of  his  business.  The  allowance  of  dam- 
ages for  an  actual  or  supposed  loss  of  profits 
In  a  business  carried  on  upon  the  premises 
by  reason  of  the  taking,  was  most  emphat- 
ically condemned  in  the  opinion,  and  that 
decision  has  been  followed  by  this  court  from 
that  day  to  this.  .  .  .  After  stating  the 
injustice  of  allowing  for  the  profits  of  busi- 
ness to  be  carried  on,  the  chief  justice  added 
(in  Thobum's  case),  'That  would  make  the 
defendant  an  insurer  of  ordinary  profits  in  a 
new  state  of  the  business,  pushed  to  a  morbid 
extent,  and  would  put  it  in  the  power  of  the 
plaintiff  to  increase  the  damages  to  any  extent 
he  might  think  proper.  I  mention  this  to  show 
the  danger  of  taking  into  consideration  cir- 
cumstances posterior  to  the  time  when  the 
privilege  is  fully  entered  on,  and  its  con- 
sequences to  the  individual  to  be  compensated 
are  ascertained." ' " 

Mere  consequential  injuries  resulting  from 
inconvenience,  loss  of  business  and  the  like 
are  not  recoverable.    The  measure  of  recover- 
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able  damage  is  the  actual  diminution  in  the 
value  of  the  property  for  sale  or  rental.  Ope- 
lousas,  etc.  R.  Co.  v.  St.  Landry  Cotton  Oil 
Co.  121  La.  796,  46  So.  810.  No  recovery 
for  loa8  of  profits  can  be  had  whether  the 
interruption  to  business  is  permanent  or 
temporary.  Cameron  v.  Charing  Cross  R. 
Co.  19  C.  B.  N.  S.  764,  115  E.  C.  L.  784,  11 
Jur.  N.  S.  282,  12  L.  T.  N.  S.  121,  13  W.  R. 
390.  Nor  may  a  recovery  be  had  for  any 
inconvenience  caused  to  the  plaintiff's  busi- 
ness. Birmingham  R.  etc.  Co.  v.  Smyer, 
181  Ala.  121,  Ann.  Cas.  i915C  863,  61  So. 
354,  47  L.R.A.(N,S.)   507. 

In  Metropolitan  West  Side  El.  R.  Co.  v. 
Siegel,  161  111.  638,  44  N.  E.  276,  the  court 
while  recognizing  the  general  rule  that  the 
measure  of  damages  for  the  property  con- 
demned is  its  fair  market  value,  and  that 
in  arri<ving  at  such  value  it  is  competent  to 
prove  any  use  for  which  it  is  adapted,  said 
that  exceptional  cases  may  arise  where  a 
proper  observance  of  the  constitutional  pro- 
vision that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation  may  require  the  payment  of 
damages  actually  sustained  other  than  those 
measured  by  the  value  of  the  property  taken. 
Accordingly  in  that  case  wherein  the  plain- 
tiff's leasehold  interest  was  sought  to  be 
condenmed  for  the  purposes  of  constructing 
an  elevated  railway,  damages  for  the  inter- 
ruption or  suspension  of  business  were  al- 
lowed. See  to  the  same  effect  Atchinson,  etc. 
R.  Co.  V.  Schneider,  127  111.  144,  20  N.  £. 
41,  2  L.R.A.  422. 

In  St.  Louis,  etc.  R.  Co.  v.  Capps,  72  111. 
188,  affirmed  67  111.  607,  the  power  of  emi- 
nent domain  was  exercised  under  an  ordi- 
nance granting  a  right  of  way  on  the  follow- 
ing condition:  '^he  said  railroad  company 
are  to  be  held  bound  to  pay  all  damages  that 
may  accrue  to  the  property  owners  on  said 
Main  street  (the  (me  in  question)  by  reason 
of  the  construction  of  said  railroad."  It  was 
held  that  the  plaintiff  was  entitled  to  dam- 
ages for  whatever  deterioration  in  value  his 
real  estate  may  have  undergone  in  conse- 
quence of  laying  the  railway  track,  and  to 
damages  for  interruption  to  his  business 
during  such  time  as  would  have  been  neces- 
sarily employed  in  accommodating  himself 
to  another  place  equally  eligible,  and  his-  re- 
moval thereto;  that  during  that  time,  the 
damages  to  his  business  should  be  ascertained 
by  proof  of  the  probable  reasonable  profits 
which  might  have  been  made  on  sales  had 
there  been  no  interruption  to  the  business  of 
the  plaintiff  by  the  defendant  company.  See 
also  Peoria,  etc.  R.  Co.  v.  Sawyer,  71  111.  361; 
Chicago,  etc.  R.  Co.  v.  Hock,  118  III.  687, 
9  N.  E.  205. 

In  a  few  jurisdictions  the  majority  rule 
is  maintained  in  a  modified  form,  the  courts 


holding  that  while  loss  of  profits  or  in^ufy 
to  business  are  not  distinct  elements  of  dam- 
&ge»  yet  in  arriving  at  the  measure  of  com- 
pensation, it  is  proper  for  the  jury  to  con- 
sider the  purposes  for  which  property  taken 
has  been  used,  and  whether  it  is  profiUbie 
and  valuable  for  that  use,  and  the  loss  of 
that  use  may  be  considered  in  fixing  the 
damages.  Laflin  ▼.  Chicago,  etc.  R.  Co.  33 
Fed.  415;  King  ▼.  Minneapolis  Union  R.  Co. 
32  Minn.  224,  20  N.  W.  135 ;  Driver  v.  West- 
ern Union  R.  Co.  32  Wis.  569,  14  Am.  Rep. 
726;  Chapman  v.  OshkQsh,  etc.  R.  Co.  33  Wis. 
629;  Weyer  v.  Chicago,  etc.  R.  Co.  68  Wis. 
180,  31  N.  W.  710.  See  also  Esch  ▼.  Chicago, 
etc.  R.  Co.  72  Wis.  229,  39  N.  W.  129. 

Thus  in  King  v.  Minneapolis  Union  R.  Co 
supra,  proceedings  were  instituted  by  a  rail- 
road company  to  condemn  a  leasehold  inter- 
est   in    certain    lots    together    with   certain 
buildings  and  fixtures  thereon.    The  only  is- 
sue was  the  amount  of  compensation  to  which 
the  lessee  was  entitled,  the  entire  property 
on  which  the  lessee  had  maintained  a  manu- 
facturing business  for  fourteai  years  being 
taken.     The  court  said:     "The  evidence  mi- 
nutely described  the  situation  of  the  pronises, 
the  size  of  the  buildings,  the  nature  and  char- 
acter of  the  machinery,  and  the  uses  to  which 
it  was  adapted.     Witnesses  were  also  called 
to  prove  the  value  of  the  respondents'  lease- 
hold   interest,    including   the   buildings  and 
machinery.     While  the  exceptions  to  the  ad- 
mission of  evidence  as  well  as  to  the  charge 
of  the  court   vary   somewhat  in   form,  and 
present  the  matter  in  different  shapes,  yet 
the  general  question  raised  by  all  of  them 
really  is  whether  it  was  proper,  in  determin- 
ing the  value  of  this  property,  to  take  into 
account  the  fact  that  here  was  a  manufac- 
turing business  established  and  in  operation 
upon  the  premises.     That  this  was  allowed 
is  really  the  alleged  error  here  urged,  and 
which  we  have  to  consider.    We  think  it  may 
be  stated  as  elementary  that  a  person  is  en- 
titled to  the  fair  value  of  his  property  for 
any  use  to  which  it  is  adapted  and  for  which 
it  is  available,  and  for  which  it  may  be  sold. 
He  is  entitled  to  the  value  of  his  property 
for  any  use  to  which  it  may  be  applied,  and 
for   which   it  would  ordinarily   sell  in  the 
market,  whether  that  use  be  the  one  to  which 
it  is  presently  applied,  or  some  other  to  which 
it  is  adapted.     It  is,  we  think,  equally  tnia 
that  any  evidence  is  competent  and  any  if^^^ 
is  proper  to  be  considered  which  legitimately 
bears  upon  the  questicm  oi  the  marketable 
value  of  the  property.    In  this  case  evidence 
was   introduced  tending  to  prove  that  the 
fact  of  a  business  having  been  established  and 
carried  on  on  the  premises  for  so  long  a  time 
materially    increased    the   market   value  of 
this  property.     If  this  was  the  fact,  it  vae 
oompeteat  to  prove  it;   and,  if  proved,  we 
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cannot  see  why  it  was  not  proper  to  take  it 
into   consideration   in   estimating  the  value. 
Who  can  say  that  tliis  circumstance  would 
not  affect  its  value;    that  is,   what  a  pur- 
.chaser  would  ordinarily  be  willing  to  pay? 
When  we  speak  of  the  market  value  of  prop- 
erty   as    being    what    purchasers    generally 
would  pay  for  it,  we  do  not  mean  what  men 
would  pay  who  had  ne  particular  object  in 
view  in  purchasing,  and  no  definite  plan  as 
to  the  use  to  which  to  put  it.    The  owner  has 
a  right  to  its  value  for  the  use  for  which 
it  would  bring  the  most  in  the  market.    This 
property   was    expressly    built    for    a    plow 
factory,  and  was  especially  suited  for  such 
a  use.    And  it  is  not  unreasonable  to  suppose 
that  a  purchaser  would  give  more  for  it  than 
he  would  if  the  business  had  been  suspended 
for   a   time   or   had   never   been   established 
there.     Xake,  for  example,  a  hotel  built  ex- 
pressly as  a  public  house,  and  not  capable  of 
advantageous  use  for  anything  else:     might 
it  not  be  worth  more,  that  is,  bring  more  in 
the  market,  by  reason  of  the  fact  that  it  had 
been  for  years  run  as  a  hotel?     So  with  a 
stand  long  used  for  some  branch  of  mercan- 
tile business.     From  that  very  fact  it  might 
be  worth  more  for  that  kind  of  business  than 
any  other,  and   a  man  who  wished  to  buy 
might   give   more   for   it  than  he   otherwise 
would.    If  80,  why  is  not  that  a  proper  ele- 
ment to  take  into  account  in  determining  its 
value?     To  do  so  is  not,  as  counsel  seems 
to  argue,  to  pay  the  owner  for  his  loss  of 
business  or  loss  of  future  profits,  but  simply 
to  give  him  the  marketable  value  of  his  prop- 
erty for  the  use  for  which  it  is  best  adapted, 
and  for  which  it  would  bring  the  most.    The 
court  below  expressly  instructed  the  jury,  in 
Nubstance,   that   thty    could   only   allow   re- 
spondents the  fair  market  value  of  the  prop- 
erty, and  could  not  take  into  account  their 
loss  of  profits,  or  damages  to  their  business; 
but  that  in  estimating  this  value  they  could 
take  into  account  its  desirable  location  for 
this  or  any  other  legitimate  business,  and  the 
fact  that   a  business   had   been   established 
there,  so  far  as  these  considerations  would 
aifect  the  value  of  the  property,  or  what  a 
purchaser  would   be  willing  to  pay  for  it. 
Reduced  down,  this,  it  seems  to  us,  is  the 
plain  import  of  the  charge  of  the  court,  and 
the  meaning  which  the  jury  would  naturally 
attach  to  it.    And  it  was  only  to  this  extent 
and  for  this  purpose  that  witnesses  were  per- 
mitted to  take   into*  account  the  fact  that 
this  business  had  been  established  and  was 
in  operation  on  the  premises.     In  this  we 
think  there  was  no  error,  and  this  really 
covers  the  substance  of  all  that  is  here  as- 
signed as  error  on  the  trial." 

MlNOBITT   RULB. 

In  a  few  jurisdictions  the  view  obtains 
that  in  estimating  the  damages  in  case  of  a 


condemnation  for  railroad  purposes  injury 
to  business  and  loss  of  profits  are  proper  ele- 
ments to  be  included.  Colorado  M.  R.  Co. 
V.  Brown,  15  Colo.  193,  25  Pac.  87 ;  Missouri, 
etc.  R.  Co.  V.  Haines,  10  Kan.  439;  Coving- 
ton Short  Route  Transfer  Co.  v.  Piel,  87 
Ky.  267,  8  S.  W.  449;  Maysville,  etc.  R.  Co. 
V.  Conner,  29  S.  W.  344,  16  Ky.  L.  Rep.  635 ; 
Grp^nd  Rapids,  etc.  R.  Co.  v.  Weiden,  70  Mich. 
390,  38  N.  W.  294.  Thus  it  was  said  in 
^Missouri,  etc.  R.  Co.  v.  Haines,  supra,  "In 
assessing  damages  done  to  land  by  reason  of 
the  appropriation  of  a  right  of  way  through 
it  for  a  railroad,  the  commissioners  or  jury 
may  always  take  into  consideration  all  in- 
cidental loss,  inconvenience,  and  damages, 
present  and  prospective,  which  may  be  known, 
or  may  reasonably  be  expected,  to  result  from 
the  construction  and  operation  of  the  road 
in  a  legal  and  proper  manner;  and  in  doing 
so  they  may  always  take  into  consideration 
the  exact  condition  in  which  the  road  may 
be  at  the  time  when  they  make  the  assess- 
ment.'' See  also  St.  Louis,  etc.  R.  Co.  v. 
McAuliff,  43  Kan.  185,  23  Pac.  102. 

So  it  has  been  held  that  in  ascertaining 
the  damages,  the  value  of  the  property  'as  a 
home  and  loss  resulting  to  the  owner's  busi- 
ness were  proper  elements  to  bo  considered 
by  the  jury.  Covington  Short  Route  Trans- 
fer Co.  v.  Piel,  87  Ky.  267,  8  S.  W.  449,  where- 
in the  court  suggested  that  "to  say  that  no 
such  facts  should  enter  into  the  estimate  of 
value  would  be  unjust  to  the  owner,  and  place 
him  in  a  condition  where  he  had  sustained 
actual  injury  other  than  the  mere  market 
value  of  his  property,  without  affording  him 
any  remedy  for  the  wrong.' 


» 


Condemnation  for  Other  than  RiMroad 

Pw*poaes. 

Genbballt. 

The  genera]  rule  recognized,  in  case  land 
is  appropriated  for  railroad  purposes  that 
loss  of  profits  and  injury  to  business  are  not, 
as  such,  recoverable,  is  correspondingly  ap- 
plied to  the  taking  of  property  under  the 
power  of  eminent  domain  for  other  than 
railroad  purposes.  Bigg  v.  Corp.  of  London, 
L.  R.  16  Eq.  Cas.  376,  28  L.  T.  N.  S.  336; 
U.  S.  v.  Inlots,  2  Am.  L.  Rec.  314,  513,  26 
Fed.  Cas.  No.  15,441 ;  Lehigh  Valley  Coal  Co. 
V.  Chicago,  26  Fed.  415 ;  U.  S.  v.  Meyers,  190 
Fed.  688 ;  In  re  Post  Office  Site,  210  Fed.  832, 
127  C.  C.  A.  382 ;  West  Chicago  Park  Comers 
v.  Boal,  232  111.  248,  83  N.  E.  824;  Portland, 
etc.  R.  Co.  V.  Deering,  78  Me.  61,  2  Atl.  670, 
57  Am.  Rep.  784;  Kansas  City  v.  Bacon, 
157  Mo.  450,  57  S.  W.  1045 ;  In  re  Mt.  Wash- 
ington Road  Co.  35  N.  H.  134;  Chosen  Free- 
hoWers  v.  Emmerich,  57  N.  J.  Eq.  535,  42 
Atl.  107;  Schuylkill  Nav.  Co.  v.  Farr,  4 
Watts  &  S.  (Pa.)  362;  Schuylkill  Nav.  Co. 
V.  Thoburn,  7  Serg.  &  R.   (Pa.)   411;  Porter 
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V.  Scranton,  36  Pa.  Super.  Ct.  218;  Fuller  v. 
Edings,  11  Rich.  L.  (S.  C.)  239;  Eddings 
V.  Seabrook,  12  Rich.  L.  (S.  C.)  504;  Lenzi 
V.  Meiophis  Union  Station  Co.  3  Tenn.  Civ. 
App.  218;  Buckhannon,  etc.  R.  Co.  v.  Great 
Scott  Coal,  etc.  Co.  75  W.  Va.  423,  83  S.  E. 
1031;  Stadler  v.  Milwaukee,  34  Wis.  98. 
See  also  Kennebec  Water  Dist.  v.  Water- 
hill,  97  Me.  185,  54  Atl.  6,  60  L.R.A.  856; 
Shaw  V.  Philadelphia,  169  Pa.  St.  506,  32 
Atl.  593;  In  re  Barbadoes  St.  8  Phila.  <Pa.) 
498. 

While  it  is  proper  to  show  how  the  proper- 
ty is  used  as  an  element  of  value,  it  is  incom- 
petent to  go  into  the  question  of  profits. 
Incidental  loss  or  inconvenience  in  business, 
resulting  from  removal  or  changes  made 
necessary  by  the  taking  of  property,  must 
be  borne  by  the  owner  for  the  sake  of  tibe 
general  good  and  are  not  the  subject  of  dam- 
ages in  condemnation.  Buckhannon,  etc.  R. 
Co.  V.  Great  Scott  Coal,  etc.  Co.  75  W.  Va. 
423,  83  S.  E.  1031.  "The  general  rule,  as 
settled  by  the  best  authorities,  is  that  in- 
jury to  a  business  carried  on  upon  the  prem- 
ises, either  by  the  landlord  or  tenant,  is  not 
a  proper  element  of  damage.''  Chosen  Free- 
holders ▼.  Emmerich,  57  N.  J.  Eq.  535,  42 
Atl.  107. 

But  in  some  jurisdictions  the  general  rule 
is  qualified  by  a  holding  that  while  loss 
of  profits  is  not  recoverable  as  such  the  fact 
that  the  property  is  the  site  of  a  profitable 
business  is  to  be  considered  in  estimating  its 
value.  Ranck  v.  Cedar  Rapids,  134  la.  563, 
111  N.  W.  1027;  Gillespie  v.  SoutH  Omaha, 
79  Neb.  441,  112  N.  W.  582;  Harrisburg, 
etc.  Turnpike  Road  Co.  v.  Cumberland  Coun- 
ty, 225  Pa.  St.  467,  74  Atl.  340;  Iron  City 
Automobile  Co.  v.  l^ittsburgh,  253  Pa.  St. 
478,  98  Atl.  679,  L.R.A.1917C  421;  Re  Meyer, 
30  Ont.  L.  Rep.  426,  5  Ont.  W.  N.  733.  See 
also  Prosser  v.  Wapello  County,  18  la.  327, 
and  see  infra  the  subdivision  Rule  in  Neu) 
York. 

It  is  pertinent  to  show  that  the  business 
of  the  occupant  of  the  property  whose  land 
has  been  taken  under  the  power  of  eminent 
domain,  has  been  affected  by  the  taking, 
and  that  the  access  thereto  is  less  convenient, 
not  as  showing  independent  items  of  damage, 
but  for  the  sole  purpose  of  determining  the 
di (Terence  between  the  market  value  of  the 
property  before  and  after  the  construction 
of  the  public  improvement.  Gillespie  v. 
South  Omaha,  79  Neb.  441,  112  N.  W,  582. 

Testimony  by  a  person  whose  land  was 
condemned  for  public  use  as  a  street,  that 
he  had  a  stable  on  the  lot  fitted  up  for  a 
large  number  of  horses  and  had  been  conduct- 
ing a  livery  and  feed  business  there  for  six- 
teen years,  the  long  use  of  which  tended  to 
increase  the  value  of  the  land  for  such  busi- 
ness, has  been  held  to  be  relevant  and  material 
on  the  question  of  its  value.  Ranck  v.  Cedar 
Rapids,  134  la.  563,  111  N.  W.  1027,  wherein 


it  was  said:     ''It  is  claimed  upon  part  of 
the  appellant  that  appellee  was  permitted  to 
testify  to  the  loss  of  or  injury  to  his  busi- 
ness by  reason  of  the  condemnation,  and  tba*^ 
such  evidence  is  inadmissible.    If  the  recor<t 
bore  out  this  claim,  it  would  present  a  very 
serious  question,  for  the  rule  observed  by  the 
courts  with  respect  to  damages  of  this  na- 
ture is  involved  in  considerable  doubt;  but 
we  need  not  pause  to  consider  it  here,  becaas'.- 
an  examination    of   the   abstracts   does  noi 
sustain  the  alleged  error.    .    .     .     The  value 
of    .    .     .    property  for  any  special  use  for 
which  it  is  fitted  or  adapted  may  always  be 
inquired  into,  and  the  fact  that  for  a  hug 
time  a  particular  line  of  business  has  been 
there  carried  on,  thus  giving  an  increased 
value  to  the  location,  may  also  be  shown. 
Of  the  many  authorities  already  cited  sup- 
porting this  view,  none  are  more  direct  I  v  in 
point  than   King  v.   Minneapolis   Union  H. 
Co.  32  Minn.  224,  20  N.  W.  135.     From  thi^ 
opinion   prepared  by   Mitchell,  J.,  a  juris; 
of    distinguished    ability,    we    quote:      Wf 
think  it  elementary  that  a  person  is  entitltni 
to  the  fair  value  of  his  property  for  any  u$4 
to  which  it  is  adapted.     ...     It  is,  we 
think,  equally  true  that  any  fact  is  propiT 
to   be   considered   which   legitimately  bear- 
upon  the  market  value  of  the  property.    In 
this  case  evidence  was  introduced  tending  u 
prove   that   the   fact   of  a   business  huvin^' 
been   established   and   carried  on   uppn  the 
premises  for  so  long  a  time  materially  in- 
creased the  market  value  of  this  property 
If  this  was  a  fact,  it  was  competent  to  prove 
it;    and,   if   proved,   we  cannot   see  why  it 
was  not  proper  to  be  taken  into  consideration 
in  estimating  the  value.*   .    .     .     The  owner 
has  the  right  to  it&  value  for  the  use  for 
which  it  would  bring  the  most  in  the  market. 
The  property  was  expressly  built  for  a  plow 
factory,  and  was  especially  fitted  for  puch  a 
use,  and  it  is  not  unreasonable  to  suppose 
that  a  purchaser  would  give  more  for  it  than 
he  would  if  the  business  had  been  suspended! 
for  some  time,  or  had  never  been  establisbed 
there.     Take,  for  example,  a  hotel  built  e.x- 
pressly  as  a  publio  house,  and  not  capable 
of    advantageous    use    for    anything   eld« 
Might  it  not  be  worth  more — ^that  is,  brinj» 
more  in  the  market — ^by  reason  of  the  fact 
that  it  had  for  years  been  run  as  a  hotel? 
...    If  so,  why  is  it  not  a  proper  element 
to  take  into  account  in  determining  its  value* 
To  do  80  is  not,  as  counsel  seem  to  argue, 
to  pay  the  owner  for  his  loss  of  business  or 
future  profits,  but  simply  to  give  him  th« 
marketable  value  of  his  property  for  the  u?« 
for  which  it  is  best  adapted  and  for  whicji 
it  would  bring  the  most.     This  doctrine  is 
in  entire  harmoiiv  with   our   own  decisions 
It  is  also  sound  in  principle,  and  fully  justi- 
fies the  ruling.s  of  the  trial  court  to  whicli 
the  exceptions  here  considered  were  taken.' 


BHACKETT  v.  COMMONWEALTH. 

tSS  Mass,  119, 
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It  has  been  held  in  Michigan  that  profitu 
of  a  business  carried  on  on  the  property  when 
reasonably  certain  may  be  allowed  as  an 
element  of  damage  for  its  appropriation  for 
public  use.  Detroit  Parks,  etc.  Com'rs  v. 
Moeata,  91  Mich.  149,  51  N.  W.  903.  And 
see  £k:troit  y.  Brennan,  93  Mich.  338,  53  N. 
W.   525. 


Rule  in  Massachusetts. 

In  Massachusetts  the  general  rule  that 
ordinarily  the  injury  done  to  a  person's  busi- 
ness by  the  exercise  of  the  right  of  eminent 
domain  is  not  a  matter  for  which  he  can 
claim  compensation,  is  generally  recognized. 
Cobb  V.  Boston,  109  Mass.  438;  Pegler  v. 
Hyde  Park,  176  Mass.  101,  67  N.  E.  327; 
Emery  v.  Boston  Terminal  Co.  178  Mass. 
172,  59  N.  E.  763,  86  Am.  St.  Rep.  473; 
Boston  Belting  Co.  ▼.  Boston,  183  Mass.  254, 
67  N.  E.  428;  Nashua  River  Paper  Co.  v. 
Com.  184  Mass.  279,  68  N.  E.  209;  Whiting 
T.  Com.  196  Mass.  468,  82  N.  E.  670.  And 
see  the  reported  case.  See  also  Brooks  v. 
Boston,  19  Pick.  174. 

But  such  damage  was  held  to  be  recoverable 
in  each  of  the  following  cases,  by  virtue  of 
a  special  act:  Earle  v.  Com.  180  Mass.  579, 
63  K.  E.  10,  91  Am.  St.  Rep.  326,  57  L.R.A. 
292;  Fairbanks  v.  Com.  183  Mass.  373,  67 
N.  K.  335;  Sawyer  v.  Com.  185  Mass.  356,  70 
N.  E.  438 ;  Allen  v.  Com.  188  Mass.  59,  74  N. 
E.  287,  69  L.R.A.  699.  See  also  Sawyer  v.  Com. 
182  Mass.  245,  65  N.  E.  52,  59  L.R.A.  726. 


RxTUB  IN  New  Tobk. 

In  New  York  the  general  rule  obtains  that 
loss  of  profits  is  not  recoverable  as  an  ele- 
ment of  damage  for  the  taking  of  property 
by  the  exercise  of  the  power  of  eminent  do- 
main. Matter  of  Buffalo,  1  N.  Y.  St.  Rep. 
742;  In  re  New  York,  etc.  R.  Co.  35  Hun 
633;  Van  Buren  v.  Fishkill  Water-Works  Co. 
50  Hun  448,  3  N.  Y.  S.  336,  21  N.  Y.  St.  Rep. 
438;  Matter  of  Public  Parks,  53  Hun  280, 
6  N.  Y.  S.  750,  25  N.  Y.  St.  Rep.  9,  appeal 
dismissed  121  N.  Y.  711,  24  N.  E.  1101; 
Matter  of  New  York,  etc.  Bridge,  50  Hun 
606  mem.  4  N.  Y.  S.  222;  Matter  of  Newton, 
63  Hun  628  mem.  19  N.  Y.  S.  573;  Matter 
of  Gilroy,  26  App.  Div.  314,  49  N.  Y.  S. 
798;  Sauer  v.  New  York  City,  44  App.  Div. 
305,  60  N.  Y.  S.  648 ;  Syracuse  v.  Stacey,  45 
App.  Div.  249,  61  N.  Y.  S.  165;  New  York 
Telephone  Co.  v.  State,  169  App.  Div.  310, 
154  N.  Y.  S.  1059.  "Although  ...  in 
determining  the  market  value  of  property 
taken  for  public  use,  it  is  proper  to  consider 
such  property  with  reference  to  any  and  all 
purposes  to  which  it  may  be  devoted,  yet  an 
inquiry  as  to  the  profits  which  have  been  or 
<nay  be  realized  from  some  particular  busi- 


ness would  have  but  little,  if  any,  legitimate 
bearing  upon  the  question  of  value,  for  the 
reason  that  the  profitable  or  unprofitable 
conduct  of  all  business  is  generally  depend- 
ent upon  a  variety  of  causes,  such  as  the  loca- 
tion of  the  property,  the  enterprise,  judgment, 
and  business  skill  of  the  owner,  not  to  men- 
tion several  other  elements  which  will  readily 
suggest  themselves."  Syracuse  v.  Stacey,  45 
App.  Div  249,  61  N.  Y.  S.  165.  See  also  Mat- 
ter of  New  York  Water  Supply,  169  App.  Div. 
279,  144  N.  Y.  S.  373. 

But  by  a  special  enactment  in  Nerw  York 
(Laws  1905,  c.  724,  as  amended  in  1906) 
creating  a  state  water  supply  commission,  it 
is  provided  that  where  land  is  condemned 
for  the  piurposes  mentioned  in  that  statute, 
the  owners  of  business  injured  by  such  con- 
demnation are  entitled  to  compensation  for 
the  loss  of  profits  or  injuries  to  their  busi- 
ness. See  Matter  of  Simnions,  58  Misc.  581, 
109  N.  Y.  S.  1036,  affirmed  130  App.  Div. 
350,  114  N.  Y.  S.  571;  People  v.  New  York, 
198  N.  Y.  439,  92  N.  E.  18 ;  In  re  New  York 
Water  Supply,  211  N.  Y.  174,  105  N.  E.  213. 

Evidence  of  the  loss  of  profits  or  injury 
to  business  has  been  held  to  be  admissible 
in  New  York  not  as  showing  specific  items 
of  damage,  but  as  bearing  on  the  question  of 
the  market  value  of  the  property  appropri- 
ated. Matter  of  State  Reservation,  16  Abb. 
N.  Cas.  (N.  Y.)  159;  Reisert  v.  New  York, 
174  N.  Y.  196,  66  N.  E.  731 ;  Matter  of  Grade 
Crossing  Com'rs,  17  App.  Div.  54,  44  N.  Y. 
S.  844,  affirmed  154  N.  Y.  550,  49  N.  E.  127 ; 
Brainerd  v.  State,  74  Misc.  100,  131  N.  Y.  S. 
221;  Matter  of  Bensel,  148  App.  Div.  553,  133 
N.  Y.  S.  84;  Matter  of  Water  Supply,  81 
Misc.  19,  142  N.  Y.  S.  83. 

Thus  it  was  said  in  Brainerd  ▼.  State, 
supra:  ''The  cases,  however,  are  not  har- 
monious on  the  question  of  injury  to  busi- 
ness. .  .  .  The  profits  derived  from  the 
use  of  the  property  itself  may  be  shown, 
whenever  such  profits  would  be  an  indication 
of  the  value.  ...  So  the  profits  derived 
from  the  farming  afford  a  criterion  of  the 
value  of  the  farm.  ...  If  the  particular 
use  to  which  the  property  is  devoted  has 
continued  for  a  long  time  and  has  imparted 
to  the  property  a  peculiar  value  for  that 
use,  as  for  a  hotel,  it  is  proper  to  show  the 
fact  and  to  take  it  into  consideration  in 
fixing  the  damages.  .  .  .  Whether  or  not 
profits  should  be  considered  depends  upon 
the  nature  of  the  premises  taken.  Where  the 
personal  skill,  experience  and  efTorts  of  the 
owner  play  too  prominent  a  part,  the  profits 
realized  from  the  business  conducted  upon 
real  propert;^  constitute  but  little  aid  in 
determining  the  value  of  the  property;  but, 
where  the  earnings  depend  chiefly  upon  the 
location,  soil  or  character  of  the  property 
itself,  the  profits  derived  from  it  may  fur- 
nish reliable  evidence  of  its  value.    There  are. 
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therefore,  cases  which  bold  that  profits  are 
inadmissible  in  evidence   (Matter  of  Gilroy, 
26  App.  Div.  314;  Sauer  v.  Mayor,  44  App. 
Div.  308;  Syracuse  v.  Stacey,  45  App.  Div. 
249)  and  those  where  evidence  of  profits  has 
been  held  to  be  admissible.    Reisert  v.  Xew 
York,  174  N.  Y.  196.   In  this  particular  case, 
there  is  a  question  as  to  whether  or  not  the 
property  is  so  situated  as  to  justify  the  intro- 
duction in  evidence  of  the  profits  of  the  busi- 
ness, not  as  the  basis  of  the  value  of  the  prop- 
erty, but  as  bearing  upon  its  value.  .  .  .  The 
claimants  tfhould  have  been  permitted  to  intro- 
duce in  evidence  all  the  facts  relating  to  their 
business,  including,  if  the  information  is  re- 
liable, the  profits  realized  from  their  business. 
Omaha   Horse    R.    Co.    v.    Cable   Tram-Way 
Co.  32  Fed.  727;   Laflin  v.  Chicago,  etc.  R. 
Co.  33  Fed.  415;   Matter  of  State  Reserva- 
tion, 16  Abb.  N.  Cas.  169.     It  is  true  that 
the  premises  were  favorably  situated,  and  it 
is  not  denied  that  no  similar  location  in  the 
village  of  Spencerport  was  available.    Under 
these  circumstances  it  would  seem  that  this 
property  had  a  special  adaptation  to  the  uses 
to  which  it  had  been  placed  and  that  it  was 
peculiarly  available  for  the  business  conduct- 
ed thereon  by  the  claimants.    It  is  well  known 
that  the  income  from  property  is  one  of  the 
chief  facts  relied  upon  by  prospective  pur- 
chasers of  real  estate.     The  rents  received 
from  real  property  are  supposed  to  bear  cer- 
tain relation  to  its  value.     In  the  case  of 
some   kinds   of   property,   the  earnings  are 
the  best  measure  of  the  value;  for  frequent- 
ly such  property  is  ao  peculiar  and  rare  in 
tiie  community  that  it  has  no  market  value 
as  that  term  is  generally  understood.    .    .    . 
While  this  is  so  with  reference  to  productive 
real  estate,  it  may  or  may  not  be  true  in  the 
case  of  real  property  upon  which  a  business 
is  conducted.    In  the  latter  case  the  profits 
may  be  entirely  the  result  of  the  personal 
skill,  experience  and  labor  of  the  individual 
conducting  the  business;  and  in  such  a  case 
the  profits  would  not  be  the  measure  of  the 
value  of  the  property  and  have  very  little 
bearing  thereon.    It  is  a  matter  that  must  be 
left  to  the  judgment  of  the  court,  but  it  may 
be   safely  asserted   that  no  element  should 
be  excluded  in  arriving  at  the  market  value 
of  premises  which  it  is  customary  for  the 
business   world   to   consider   in   determining 
such  market  value,  and  which  an  ordinarily 
prudent  man  would  take  into  account  before 
forming  a  judgment  as  to  the  market  value 
of  property  which  he  is  about  to  purchase." 

Property  Not  Taken  hut  Injured. 

Formerly  all  compensation  was  limited  to 
cases  in  which  property  was  taken.  That  was 
the  scope  of  the  constitutional  provisions, 
but  the  manifest  injustice  of  such  limitation 


has  led  to  constitutional  action  in  man? 
jurisdictions  extending  compensation  to  cases 
in  which  property  is  damaged,  althou*:li 
none  is  actually  taken.  See  10  R.  0.  L.  tit. 
Eminent  Domain,  p.  164  et  seq; 

In  case  of  such  an  injury  the  measure  of 
damages  is  the  diminution  of  the  value  of 
the  property  which  is  injuriously  affected  br 
the  public  improvement.    In  arriving  at  that 
damage,  neither  the  profits  of  the  business 
conducted  on  the  premises,  nor  the  cost  to 
the    tenant    of    fixtures    and    improvement! 
placed  therein,  nor  the  articles  purchased  for 
the  purpose  of  enabling  the  lessee  to  conduct 
the   business,   nor   diminution   in   the  value 
of   such   fixtures,   improvements   or  article 
as  are  removed  by  the  lessee,  can  be  recovered 
as  damages;  but  the  increased  value  of  the 
premises  for  rent  in  consequence  of  the  put- 
ting in   of  such  fixtures  and   improvements 
may   properly    be    considered    in    computing 
the  damages  to  the  leasehold  estate.    In  such 
a  case  the  profits  of  the  business  are  not  re- 
coverable by  way  of  damages,  but  evidenca 
that  the  business  is  profitable  is  admissible 
to  illustrate  and  throw  light  on  the  value 
of  the  premises  for  rent.     Pause  v.  Atlanta, 
98  Ga.  92,  26  S.  E.  489,  58  Am.  St.  Rep.  290. 
To  the  same  effect  see  the  follow  in  *r  ew^^: 
Cook,  etc.  Co.  V.  Chicago  Sanitarv  Dist.  177 
HI.  599,  52  N.  E.  870;  Marshallv.  Chicago, 
77  111.  App.  351;  Chicago  Sanitary  Dist.  v. 
McGuirl,  86  111.  App.   392;   Chicago  v.  Me 
Shane,  102  111.  App.  239 ;  New  York,  ete .  R 
Co.  V.  Blacker,  178  Mass.  386,  59  X.  E.  1020: 
Voigt  V.   Milwaukee  County,   158  Wis.  666, 
149  N.  W.  392.     See  also  St.  Louis,  etc.  R. 
Co.  V.  Capps,  72  111.  188,  affirmed  in  67  III. 
607 ;  Leach  v.  Philadelphia,  etc.  Co.  258  Pa. 
St.  522.   102  Atl.   175.     Compare  Holimann 
V.  Chicago,  140  111.  226,  29  K.  E.  671,  41  III 
App.  41. 

Where  a  city  closed  an  alley  on  which  the 
plaintifi^s  property  abutted  it  was  held  that 
the  abutting  owners  could  not  recover  dam- 
ages for  consequent  injury  to  their  business. 
Henderson  v.  Lexington,  132  Kv.  390,  lH 
S.  W.  318,  22  L.R.A.(N.S.)  20,^83  Ky.  L 
Rep.  703,  wherein  it  was  said :  **The  measure 
of  damages  to  which  the  property  holder  is 
entitled  in  cases  of  this  character  does  not 
include  loss  occasioned  by  injury  to  his  busi- 
ness. He  is  only  entitled  to  eompenaatioi 
for  loss  sustained  to  his  property,  and  this 
loss  is  the  difference  in  the  market  value  «f 
the  property.  Any  other  criterion  of  dm' 
ages  would  enter  the  field  of  ipecnlation,  and 
make  the  loss  incapable  of  reasonable  as- 
certainment. The  market  value  of  a  thing 
is  generally  the  best  evidenee  of  its  worth— 
the  fairest  standard  of  its  value.  The  in- 
dividual whose  property  is  taken  might  not 
be  willing  to  surrender  it  for  three  times 
its  market  value.     To  him  it  might  be  at* 
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sociated      with     sentimental     notions     that 
would  enlarge  its  value  far  beyond  the  real 
and  substantial.    Again,  the  owner  may  have 
established  a  business  in  a  particular  place 
or  building  that  was  more  valuable  to  him 
than  it  would  be  to  any  one  else,  and  as  a 
consequence  the  property  would  have  a  value 
to  him  far  above  its  market  value.    But  these 
evidences  or  elements  of  value  arc  the  result 
of  personal  or  individual  preference  and  ef- 
fort.    They  affect  the  individual  more  than 
they  do  the  property,  and,  if  allowed  to  en- 
ter into  or  control  the  damage,  it  would  be 
virtually  impossible  to  estimate  or  fix  with 
reasonable   certainty   the  real   value  of   the 
property.     It  must  be  admitted  that,  when 
the    standard   by   which   the   loss    is   to  be 
measured  is  fixed  at  the  market  value  of  the 
property,  the.  owner  in  some  cases  will  not 
secure   what  is  to  him  its  fair  value,  but, 
on  the  other  hand,  the  purchaser  ought  not 
to  be   required  to  pay  more  than  the  fair 
market  value  for  any  property  that  the  law 
gives  him  the  right  to  take  upon  the  pay- 
ment  of   just   compensation,   and   when   the 
owner  has  recovered  this  price,  he  will  gen- 
erally get  what  he  is  entitled  to.     There  is 
some  apparent  conflict  in  the  cases  on  thia 
subject  largely  attributable  to  the  different 
states   of   fact  presented,  but  the 

rule  we  have  announced  is  fully  sustained. 
It  is    also   the   one   approved   in   Lewis   on 
Eminent  Domain,  §  463;  Dillon  on  Munici- 
pal Corporations,  §  623;   Elliott  on  Streets, 
§  271;   15  Cyc.  701;  10  Am.  &  Eng.  Enc.  of 
Law    (2d   ed.)    1151.     In  disposing  of  this 
question,  we  have  not  deemed  it  pertinent 
to  the  subject  in  hand  to  discuss  the  range 
the  evidence  may  take  in  elucidating  what  is 
the  market  value  of  the  property  proposed 
to  be  taken.    No  fixed  rule  of  universal  ap- 
plication can  be  laid  down.     The  relevancy 
and  competency  of  evidence  must  be  left  to 
be  controlled   by  the  facts  of  each   case  as 
it  comes  up.    But  generally  all  the  facts  as 
to  the  condition  of  the  property,  its  surround- 
ings,  improvements,  and  capabilities  may  be 
shown.     ...     In  the  case  before  us  the 
injury  was  to  the  whole  property.    None  of 
it  was,  accurately  speaking,  taken.    The  only 
injury  consisted  in  depriving  the  property  of 
the  full  use  of  an  adjacent  alley;  and,  while 
this  was  in  the  meaning  of  the  constitution  a 
taking,  yet  the  damage  done  was  susceptible 
of  being  fairly  estimated  upon  the  basis  of 
the  injury  done  to  the  market  value  of  the 
property.    And  what  we  have  said  upon  this 
point  must  be  accepted  as  our  understanding 
of  the  law  controlling  cases  presenting  ques- 
tions like  the  one  under  consideration.'^ 

So  it  was  held  in  Sauer  v.  New  York,  44 
App.  Div.  305,  60  N.  Y.  S.  648,  that  loss  of 
profits  or  injury  to  business  were  not  proper 
elements    of    damage    where    the    plaintiff 


claimed  that  he  was  deprived  of  certain 
easements,  such  as  light,  air  and  convenience 
of  access  due  to  the  construction  of  a  viaduct 
in  front  of  his  premises.  The  court  said: 
''The  plaintiff  himself  was  sworn  and  asked 
the  following  questions:  'Q.  Will  you  tell 
me  what  your  annual  profits  were  from  these 
premises  in  the  use  of  occupation  and  busi- 
ness as  you  carried  it  on  during  the  years 
before  the  viaduct — state  what  it  averaged 
annually?'  and  'Q.  After  the  viaduct  came 
there  what  did  your  annual  profits  from  the 
use  and  occupation  of  the  business  there 
average,  if  anything?'  Both  questions  were 
objected  to  by  the  defendant  upon  the  ground 
that  they  were  irrelevant,  incompetent  and 
immaterial,  and  called  for  an  improper  meas- 
ure of  damages,  which  objections  were  over- 
ruled and  an  exception  taken  in  each  in- 
stance. The  witness  answered  that  during 
the  four  years  immediately  preceding  the 
construction  of  the  viaduct  his  profits  aver- 
aged about  $15,000  per  year,  and  that' since 
'  its  construction  he  had  lost  money  each  year 
in  his  business.  One  of  plaintiffs  witnesses 
was  also  permitted,  against  the  defendant's 
objection,  to  give  testimony  of  a  similar 
character.  We  think  this  testimony  was  im- 
properly admitted.  The  profits  of  a  business 
are  too  uncertain,  and  depend  upon  too  many 
contingencies  to  safely  be  accepted  as  any 
evidence  of  the  usable  value  of  the  property 
upon  which  the  business  is  carried  on.  Profits 
depend  upon  the  times,  the  amount  of  capi- 
tal invested,  the  social,  religious  and  finan- 
cial position  in  the  community  of  the  one 
carrying  it  on,  and  many  other  elements 
which  might  be  suggested.  What  one  man 
might  do  at  a  profit,  another  might  only  do 
at  a  loss.  That  the  plaintiff  had  made  profits 
in  his  business  in  the  past  was  no  indication 
that  he  would  continue  to  make  them  in  the 
future,  even  had  the  viaduct  not  been  con- 
structed. This  testimony  being  inadmissible, 
the  defendant's  objections  thereto  should  have 
been  sustained." 

Injury  to  Franchise. 

The  loss  incident  to  or  in  depreciation  of 
the  profiti>  of  a  franchise  appurtenant  to 
property  is  not  a  proper  element  of  damage, 
in  considering  the  value  of  the  property  when 
it  is  appropriated  for  a  public  purpose.  Hydes 
Ferry  Turnpike  Co.  v.  Davidson  County,  01 
Tenn.  291,  18  S.  W.  626.  To  the  same  effect 
see  Moses  v.  Sanford,  11  Lea  (Tenn.)  731. 
Thus,  where  a  franchise  was  given  to  the 
plaintiff  to  operate  horse  cars  for  a  period 
of  fifty  years  and  thereafter  the  defendant 
company  received  permission  from  the  city 
to  construct  a  cable  tramway  in  which  some 
of  the  tracks  crossed  those  of  the  plaintiff 
company,  it  was  held  that  no  damages  could 
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be  recovered  by  the  plaintiff  for  injuries  to 
its  business  flowing  from  the  mere  matter  of 
competition,  but  the  damage  caused  by  the 
loss  of  passengers  due  to  the  inconvenience 
of  access  to  the  plaintiff's  cars  where  the  de- 
fendant's cable  cars  ran  between  the  horse 
cars  and  the  sidewalk  was  a  proper  element 
of  recovery.  Omaha  Horse  R.  Co.  v.  Cable 
Txam-Way  Co.  32  Fed.  727.  To  the  same 
effect  see  Toledo  Consol.  St.  R.  Co.  v.  Toledo 
Electric  St.  R.  Co.  3  Ohio  Cir.  Dec.  493,  6 
Ohio  Cir.  Ct.  362. 

It  was  held  in  Piatt  v.  Covington,  etc. 
Bridge  Co.  8  Bush  (Ky.)  31,  that  where  ' 
the  construction  of  a  bridge  would  interpose 
no  physical  obstruction  to  the  enjoyment  of 
a  ferry  franchise  across  the  same  river,  the 
owners  of  the  ferry  were  not  entitled  to  com- 
pensation for  any  incidental  impairment  of 
the  profits  of  their  ferry  resulting  merely 
from  the  use  of  the  bridge  instead  of  the 
ferry  by  the  public.  The  court  said:  "Ad- 
mitting the  right  of  the  appellants  to  the 
exclusive  enjoyment  of  their  ferry  franchise' 
to  the  fullest  extent  contemplated  or  allowed 
by  the  laws  of  this  state,  and  that  within 
certain  limits  they  were  protected  by  law 
from  competition  by  the  establishment  of 
rival  ferries,  did  the  mere  grant  of  the  fran- 
chise under  existing  laws  hawe  the  effect 
of  vesting  in  the  appellants  the  exclusive 
privilege  of  transporting  persons  and  prop- ' 
erty  across  the  river  for  hire  between  Coving- 
ton and  Cincinnati,  by  whatever  mode  the 
legislature  of  this  state  might  chose  to  au- 
thorize, in  view  of  the  convenience  of  the 
public  and  the  increase  of  travel  and  com- 
mercial intercourse  between  the  cities  of  Cov- 
ington and  Cincinnati?  This  involves  the 
inquiry  whether  the  appellants  could  have 
successfully  resisted  the  erection  of  the  bridge 
as  infringing  or  unlawfully  affecting  their 
rights;  for  if,  notwithstanding  the  previous 
grant  of  the  ferry  franchise,  the  right  and 
power  still  existed  in  the  legislature  of  au- 
thorizing the  erection  of  a  bridge  for 
better  subserving  the  interests  of  the 
public,  it  is  diflScult  to  perceive  how  the 
owners  of  the  bridge  could  be  held  re- 
sponsible for  the  loss  of  custom  to  the  plain- 
tiffs, however  great  it  might  be,  incidentally 
and  consequentially  resulting  from  the  pref- 
erence which  the  public  might  give  to  the 
bridge  over  the  ferry  as  a  means  of  crossing 
the  river."  See  also  Richmond,  etc.  Turn- 
pike Road  Co.  V.  Rogers,  1  Duv.  (Ky.)  135. 
See  also  Mason  v.  Harper's  Ferry  Bridge  Co. 
17  W.  Va.  397;  Mason  v.  Harper's  Ferry 
Bridge  Co.  20  W.  Va.  223. 

But  in  Montgomery  County  v.  Schuylkill 
Bridge  Co.  110  Pa.  St.  54,  20  Atl.  407,  it 
was  held  that  in  taking  a  toll  bridge  from 
the  owner  of  the  franchise  for  public  pur- 
poses, it  was  proper  to  consider  the  income 


from  it  during  a  series  of  years  preceding 
the  taking  in  estimating  the  damage. 

Injury  to  Good  Will, 

No  damages  can  be  recovered  for  the  good 
will  af  a  business  interfered  with  by  the 
taking  of  property  under  the  right  of  eminent 
domain.  Bales  .v.  Wichita  Midland  Valley 
R.  Co.  92  Kan.  771,  141  Pac.  1009,  L.R.A. 
1916C  1090;  Edmands  v.  Boston,  108  Mass. 
535;  Cobb  v.  Boston,  IQO  Mass.  438;  Wil- 
liams V.  Com.  168  Mass.  364,  47  N.  £.  115: 
In  re  Race  St.  24  Pa.  Co.  Ct.  433;  Condemna- 
tion of  Property,  9  Pa.  Dist.  615;  Lenzi  v. 
Memphis  Union  Station  Co.  3  Tenn.  Civ. 
App.  218.  But  see  Senior  v.  Metropolitan 
R.  Co.  2  H.  &  C.  (Eng.)  258,  9  Jur.  N.  S. 
802,  32  L.  J.  Exch.  225,  8  L.  T.  X,  S.  544, 
11  W.  R.  836;  Re  McCauley,  18  Ont,  416. 

Thus  it  was  said  in  Condemnation  of  Prop- 
erty, supra,:     "The  exceptions  substantially 
charge  error  upon  the  jury  in  not  taking  into 
consideration  the  good  will  of  the  business 
carried  on  by  the  claimant  in  estimating  the 
market  value  of  her  property,  and  not  tak- 
ing into  consideration  everything  which  gare 
the  property  intrinsic  value  at  the  time  it 
was  actually  taken  by  the  city.     Upon  the 
argument,  counsel   for  exceptant   sought  to 
establish  the  proposition  that  the  good  will 
of  a  business  is  a  valuable  right  of  property 
which  attaches  to  the  freehold,  and,  ^ere- 
fore,  gives,  it  intrinsic  value,  which  must  be 
considered  in  estimating  the  market  value  of 
the  property  when  taken  for  municipal  pur- 
poses.    In  my  opinion,  there  is  no  ground 
upon   which   this   proposition   can   be  main- 
tained.   That  the  good  will  is  valuable  prop- 
erty there  is  no  doubt,  but  that  in  any  case 
it  can  be  said  to  attach  to  the  freehold  ii 
without  warrant  of  authority,  and  contrary 
to  the  nature  of  the  thing  itself,  for,  if  it 
attached  to  the   freehold   without  refereaoe 
to  the  business,  it  would  continue  to  exist 
after  the  business  ceased,  which  is  a  mani- 
festly absurd  conclusion.     This  leads  ub  to 
inquire  what  the  nature  of  the  good  will  (A 
a  business  is.     In  Austen  v.  Boys,  2  DeG.  ft 
J.  (Eng.)  626,  it  is  held  that  where  a  tradt! 
is  established  in  a  particular  place,  the  good 
will  of  that  trade  means  nothing  more  than 
the  sum  of  money  which  any  person  would 
be  willing  to  give  for  the  chance  of  being 
able  to  keep  the  trade  connected  with  the 
place  where  it  has  been  carried  on,  and  that 
good    will    is    something   distinct   from  the 
profits  of  a-  business,  although,  in  determin- 
ing its  value,  the  profits  are  taken  into  A^ 
count,  and  it  is  usually  estimated  at  so  manf 
years*  purchase.     Again,  it  has  been  defined 
as  follows:     Good  will  must  mean  every  pos- 
sible advantage  that   has  been  acquired  by 
the    old    firm    in    carrying   <m   its  business^ 
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whether  connected  with  the  premises  in  which 
the  business  was  previously  carried  on,  or 
with   the   name  of  the   late   firm,   or  with 
any  other  carrying  with  it  the  benefit  of  the 
business:     Ginesi  v.  Cooper,  14  L.  R.  Gh.  D. 
(Eng.)   596.    Mr.  Parsons  defines  it  as  that 
benefit  or  advantage  which  rests  on  the  good 
will,  or  kind  and  friendly  feeling  of  others, 
and  which,  of  course,  can  be  wholly  lost  with- 
out giving  rise  to  any  legal  right  or  ground 
of  complaint:    Parsons  on  Partnership,  *261. 
It  is  well   settled  that  it  is  a  partnership 
asset.     On  insolvency  of  a  firm,  it  passes  to 
the  assignee.    The  name  under  which  a  busi- 
ness is  conducted  is  part  of  the  good  will 
of  the  business.     Inasmuch  as  the  good  will 
consists   in   the   probability   that  customers 
will  continue  to  come  to  the  old  place  of  busi- 
ness, it  is  only  co-extensive  with  the  business 
carried  on:     Bradford  v.  Peckham,  9  R.  I. 
250.    It  is  perfectly  clear,  in  reviewing  these 
propositions,   that  there   is   nothing   in   the 
nature  of  realty  connected  with  this  kind  of 
property.     It  is,  undoubtedly,   personal   es- 
tate and  exclusively  mercantile  in  its  char- 
acter, and  it  is  also  clear  that  it  is  an  in- 
cidpnt   of  the  business   rather   than   of   the 
premises  upon  which  the  business  is  carried 
on.    It  is  true  that  in  certain  cases  where 
the  property  is  especially  adapted  to  the  car- 
rying on  of  a  particular  business,  as  in  the 
ease  of  the  public  house,  cited  and  relied  up- 
on by  the  counsel  for  exceptant,  there  is  a 
more  intimate  association  between  the  prem- 
ises and  the  good  will  than  in  other  cases, 
such  as  that  presented  by  the  present  record, 
but.  even  in  such  cases,  the  nature  of  the 
property  is  not  changed;  it  does  not  rise  to 
the  diqnity  of  realty  or  become  a  thing  ap- 
purtenant   to    the    freehold,    and    its    value 
must  still  be  ascertained  by  a  reference  to 
the  business  of  which  it  is  a  part.    ...    In 
New  York,  in  proceedings  by  a  railroad  com- 
pany to  condemn  real  estate,  it  was  decided 
that  the   compensation  was  limited  to  the 
market  value   of  the   land   condemned,   and 
that  interruption  of  business,  loss  of  profits, 
inability  to  perform  contracts  and  good  will 
were  to  be  excluded:     In  re  New  York,  etc. 
ft.  Co.  35  Hun  633.    And  in  Mills  on  Eminent 
Domain,  §  191,  in  discussing  the  right  to  re- 
cover damages  for  the  taking  of  property  for 
public  use,  it  is  stated:     'No  damages  can 
bo  allowed  for  the  good  will  of  a  business 
interfered   with   by   condemnation   of   build- 
ings.*   Mr.  Justice  Green,  delivering  the  opin- 
ion of  the  court  in  Philadelphia  Ball  Club 
V.  Philadelphia,  192  Pa.  St.  632,  states,  in 
reference  to  the  rule  which  controls  the  as- 
sessment of  damages  in  all  cases  of  the  kind 
under  consideration,  that  there  has  never  been 
a  better  statement  of  that  rule  than  was  giv- 
en in  the  case  in  which  it  originated  seventy- 
nine  years  ago,  namely,  Schuylkill  Nav.  Co. 
V.  Thoburn,  7  Serg.  &  R.  411,  where  :Mr.  Jus- 


tice Gibson  announced  the  rule  in  the  follow? 
ing  language:  'The  jury  are  to  consider  the 
matter  just  as  if  they  were  called  on  to 
value  the  injury  at  the  moment  when  compen- 
sation could  first  be  demanded;  they  are  to 
value  the  injury  to  the  property  without  ref- 
erence to  the  person  of  ^e  owner  or  the 
actual  state  of  his  business;  and,  in  doing 
that,  the  only  safe  rule  is  to  inquire  what 
would  the  property,  unaffected  by  the  ob- 
struction, have  sold  for  at  the  time  the  injury 
was  committed?  What  would  it  have  sold 
for  as  affected  by  the  injury?  The  diflference 
is  the  true  measure  of  compensation.'  In 
my  opinion,  the  jury  in  the  present  case 
has  properly  applied  this  rule  in  estimating 
the  compensation  to  be  awarded  to  the  owner 
of  the  premises  in  question." 

The  "good  will"  of  the  business  of  a  lessee 
which  was  situated  on  land  taken  by  a  city 
to  widen  a  street,  has  been  held  not  to  be 
property  for  which  damages  could  be  recov- 
ered; the  court  saying  that  it  was  to  be 
considered  only  so  far  as  it  tended  to  enhance 
the  market  value  of  the  estate  that  was  in- 
jured.    Edmands  v.  Boston,  108  Mass.  538. 

"The  fact  that  the  premises  as  the  peti- 
tioner had  fitted  them  up  were  convenient 
for  his  business,  and  that  he  will  lose  the  use 
in  his  business  of  the  conveniences  which  he 
had  thus  provided,  cannot  be  regarded  as  an 
element  of  damage,  any  more  than  the  loss 
of  good  will  would  be."  Williams  ▼.  Com. 
168  Mass.  364,  47  N.  £.  116. 

Loss  of  Speculative  or  Futtire  BrofUs, 

It  is  generally  held  that  speculative  or 
future  profits  of  a  business  are  not  such  ele- 
ments of  damage  as  may  be  considered  in 
ascertaining  the  value  of  property  taken  un- 
der the  ppwer  of  eminent  domain. 

United  States, — Lehigh  Valley  Coal  Co.  v. 
Chicago,  26  Fed.  415;  Lafiin  v.  Chicago,  etc. 
R.  Co.  33  Fed.  415;  Adams  v.  U.  S.  101  Fed. 
661,  41  C.  C.  A.  580;  Gage  v.  Judson,  111 
Fed.  350. 

California. — Central  Pac.  R.  Co.  ▼.  Pear- 
son, 35  Cal.  247. 

Illinois. — ^Munn  v.  People,  69  111.  80;  Book- 
er V.  Venice,  etc.  R.  Co.  101  111.  333;  Jack- 
sonville E.  R.  Co.  V.  Walsh,  106  III.  253: 
Calumet  River  R.  Co.  v.  Moore,  124  111. 
329,  15  N.  E.  704;  Illinois  Cent.  R.  Co.  v. 
Lostant,  167  111.  85,  47  X.  E.  62;  Chicago, 
etc.  R.  Co.  V.  Pontiac,  169  111.  155,  48  X.  E. 
485;  West  Chicago  St.  R.  Co.  v.  Chicago, 
172  111.  198,  50  N.  E.  185;  Cook,  etc.  R.  Co. 
V.  Chicago  Sanitary  Dist.  177  III.  599,  52 
N.  E.  870.  See  also  Mills  v.  St.  Clair  Coun- 
ty, 3  Scam.  53. 

Kentucky. — Richmond,  etc.  Turnpike  Co. 
V.  Rogers,  1  Duv.  135;  Piatt  v.  Covington, 
etc.  Bridge  Co.  8  Bush  31. 
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Maasachuaetis. — Boston,  etc.  R.  Co.  v.  Mid- 
dlesex, 1  Allen  324;  Boston,  etc.  R.  Corp. 
V.  Old  Colony  R.  Corp.  12  Cush.  605. 

Xew  York, — Matter  of  Public  Service  Com- 
mission, 92  Misc.  420,  155  K.  Y.  S.  985. 

Penmylvit/ma. — Clements  v.  Philadelphia 
Co.  3  Pa.  Super.  Ct.  14;  Harvey  v.  Lacka- 
wanna, etc.  R.  Co.  47  Pa.  St.  428;  Pennsyl- 
vania R.  Co.  V.  Eby,  107  Pa.  St.  166;  Spring 
City  Gaslight  Co.  v.  Pennsylvania  Schuylkill 
Valley  R.  Co.  167  Pa.  St.  6,  31  Atl.  368; 
Allontown,  etc.  Turnpike  Co.  v.  Lehigh  Val- 
ley Traction  Co.  174  Pa.  St.  273,  34  Atl. 
5^5;  Hamilton  v.  Pittsburg,  etc.  R.  Co.  190 
Pa.  St.  51,  42  Atl.  369,  51  L.R.A.  319;  Phila- 
delphia Ball  Club  V.  Philadelphia,  192  Pa. 
St.  632,  44  Atl.  266,  73  Am.  St.  Rep.  835, 
46  L.R.A.  724;  Cox  v.  Philadelphia,  etc.  R. 
Co.  215  Pa.  St.  606,  64  Atl.  729,  114  Am.  St. 
Rep.  979.  Compare  Pittsburgh,  etc.  R.  Co. 
V.  Vance,  115  Pa.  St.  325,  8  Atl.  764. 

Virginia, — Richmond,  etc.  Electric  R.  Co. 
V.  Seaboard  Air  Line  Ry.  103  Va.  399,  49 
S.  E.  512. 

WcuBhington. — Seattle,  etc.  R.  Co.  v.  Mur- 
phine,  4  Wash.  448,  30  Pac.  720;  Seattle, 
etc.  Ry.  V.  Land,  81  Wash.  206,  142  Pac.  680. 

Canada. — Gibbon  v.  Reg.  6  Can.  Exch.  430; 
Re  Perram,  36  Ont.  L.  Rep.  682,  31  Dominion 
L.  Rep.  142,  10  Ont.  W.  N.  163;  In  re  Cava- 
nagh,  14  Ont.  L.  Rep.  523,  9  Ont  W.  Rep. 
842. 

"A  mere  intention  on  the  part  of  the  plain- 
tiff, at  some  indefinite  future  time,  to  sub- 
divide some  part  of  the  land  from  which 
the  100-foot  strip  was  taken  into  lots,  and 
to  sell  them  if  possible,  from  time  to  time, 
as  best  he  could,  at  a  profit,  is  not  control- 
ling, and,  standing  alone,  is  immaterial. 
.  .  .  The  measure  of  damages *is  its  actual 
depreciation  in  value  at  the  time  of  the  tak- 
ing. This  depreciation  is  to  be  determined 
exclusive  of  all  remote,  fanciful,  *or  specu- 
lative injuries."  Laflin  v.  Chicago,  etc.  Co. 
33  Fed.  415. 

Evidence  that  the  plaintiff  contemplated 
putting  additional  buildings  on  the  land  cut 
off  by  a  railroad  and  that  by  reason  thereof 
he  expected  a  future  profit,  has  been  held 
to  be  incompetent.  Hamilton  v.  Pittsburg, 
etc.  Co.  190  Pa.  St.  51,  42  Atl.  369.  See  also 
Gearhart  v.  Water  Co.  202  Pa.  St.  292,  61 
Atl.  891. 

So  it  has  been  held  to  be  error  to  charge 
the  jury  as  follows:  "In  ascertaining  the 
market  value  of  the  property  in  question, 
if  the  jury  find  that  its  highest  available  use 
at  the  time  of  the  taking  was  that  of  gas 
plant,  they  have  a  right  to  consider  the  future 
growth  of  the  borough  of  Spring  City  and 
Royersford,  the  increased  demand  for  gas,  as 
far  as  these  considerations  affect  its  market 
value;  and  if  the  jury  further  find  that  by 
reason  of  the  location  of  the  railroad  through 


the  property  its  availability  has  been  cur- 
tailed, lessened  or  partly  destroyed,  they  have 
the  right  to  consider  these  questions  as  far 
as  they  affect  the  market  value  of  the  prop 
erty'as  a  whole  immediately  after  the  uk- 
ing."  Spring  City  Gaslight  Co.  v.  Pennsyl- 
vania Schuylkill  Valley  R.  Co.  167  Pa.  St 
6,  31  Atl.  368. 

It  has  been  held  that  anticipated  profits 
as  an  element  of  damages  should  be  allowed 
where  they  are  reasonably  certain;  but  wbeo 
they  are  speculative,  remote  and  contingent, 
they  should  be  excluded.  Bales  v.  Wichita 
Midland  Valley  R.  Co.  92  Kan.  771,  141  Paa 
1009,  L.R.A.1916C  1090.  See  to  the  same 
effect  Atchison,  etc.  R.  Co.  v.  Lyon,  24  Kan. 
745 ;  Missouri,  etc.  R.  Co.  v.  Haines,  10  Kan. 
439.  See  also  Detroit  v.  Brennan,  93  Mich. 
338,  53  N.  W.  525. 

Similarly  it  has  been  held  that  such  items 
as  diversion  of  travel  and  inconvenience  of 
access  to  the  premises  thereby  causing  in- 
jury to  business  may  be  considered  by  the 
jury  not  as  independent  items  of  damage  but 
for  the  sole  purpose  of  determining  the  dif- 
ference between  the  market  value  of  the  prop- 
erty before  and  after  the  construction  of  the 
public  improvement.  Gillespie  v.  South  Oma- 
ha, 79  Neb.  441,  112  N.  W.  582.  See  also 
Fremont,  etc.  R.  Co.  v.  Whalen,  11  Neb.  5S5, 

10  N.  W.  491 ;  Fremont,  etc.  R.  Co.  v.  Lamb, 

11  Neb.  692,  10  N.  W.  493 ;  Fremont,  etc.  R. 
Co.  V.   Ward,   11   Neb.  597,   10  N.  W.  524. 

It  was  held  in  St.  Louis,  etc.  R.  Co. 
▼.  Continental  Brick  Co.  198  Mo.  693, 
96  S.  W.  1011,  that  an  instruction  to  the 
jury  in  substance  that  if  they  should  find 
that  the  defendant's  property  through  which 
the  railroad  company  sought  to  condemn  a 
right  of  way  was  specially  exposed  to  fire 
from  that  cause,  different  from  other  property 
in  the  same  neighborhood,  and  that  thereby 
it  was  depreciated  in  value,  they  should  al- 
low for  such  depreciation,  was  not  error.  l%e 
court  said:  "The  opinion  of  the  witnesses 
that  there  is  a  present  depreciation  of  value 
in  manufacturing  property  because  of  its  pe- 
culiar liability  to  destruction  by  fire  not- 
withstanding a  railroad  company  may  be  ul- 
timately liable  for  the  damages  incurred  U 
the  fire  should  occur,  is  not  unreasonable. 
A  prudent  business  man  would  generally  pre- 
fer to  purchase  property  in  which  to  conduct 
his  business  which  is  not  peculiarly  liable 
to  destruction  by  fire  even  though  the  menac- 
ing party  may  be  solvent  and  liable  to  re- 
spond in  damages." 

So  it  was  said  in  Chicago,  etc.  R.  Co.  v. 
McGrew,  104  Mo.  282,  15  S.  W.  931:  *When 
we  remember  the  close  proximity  of  the  rail- 
road to  the  engine  on  one  side,  and  the  shaft 
and  superstructure  ^on  the  other,  and  that 
employees  of  defendant  would  necessarily  be 
engaged  over  and   about  the  track  of  th<! 
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road,  it  vrill  be  readily  seen  that  damage  from 
accident  may  occur,  for  which  the  railroad 
company  would  not  be  liable.  It  is  clear, 
that  persons  exposed  to  danger,  as  defendant's 
employees  would  necessarily  be,  could  not  per- 
form their  labors  with  the  same  degree  of 
efficiency,  and,  at  the  same  time,  exercise  the 
care  to  avoid  danger  which  the  law  imposes 
on  them,  as  they  could  if  not  so  exposed. 
The  extra  risk  might  also  cause  a  demand  for 
higher  wages.  Neither  can  a  railroad  com- 
pany  be  held  liable  for  all  fires  that  may 
originate  from  its  locomotives.  They  may 
occur  through  no  fault  of  the  company.  De* 
fendant  would  also  be  under  obligation  to 
exercise  care  and  watchfulness,  under  the 
circumstances,  to  avoid  and  prevent  damage 
from  fires,  and  this  duty  might  impose  addi- 
tional expense  upon  him.  So  it  will  be  seen 
that  the  general  rule  cannot,  in  justice,  be 
applied  to  its  full  extent,  under  the  facts  in 
this  case.  It  would  not  be  proper  to  esti- 
mate the  possible  damage  from  fires  or  in- 
juries to  persons.  Neither  may  ever  occur, 
and  to  take  them  into  the  estimate  would  be 
mere  speculation.  We  think  they  may  prop- 
erly be  considered,  however,  in  so  far  as  they 
tend  to  depreciate  the  vsriue  of  the  whole 
property,  and  to  affect  the  proposed  changes, 
but  no  further." 
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8T.  LOUIS,  IBON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY 
ET  Ali. 

Missouri   Supreme  Court — January  6,  1916. 

see  Mo,  e94;  182  S.  W.  760. 


fimiaent  Domain  —  Items  of  Recovery 
*  Cost  of  Removing  Personalty. 

A  lessee  for  years  of  a  parcel  of  land  con- 
demned for  a  public  use  is  not  entitled  to  re- 
cover for  loss  of  profits  in  its  business  during 
removal  of  its  stock  of  goods,  nor  for  the 
expense  of  the  removal  of  the  goods  and  per- 
sonal property  aa  distinguished  from  fixtures, 
from  the  location,  condemned,  to  a  new  loca- 
tion, nor  for  the  depreciation  in  value  of  such 
personal  property  and  stock  caused  by  re- 
moval and  reinstallation,  and  is  entitled  to 
^  paid  the  reasonable  market  value  of  its 
fixtures  affixed  to  the  premises  condemned; 
but  where  the  party  condemning  does  not 
want  the  fixtures,  and  the  leasee  elects  to 
take  them,  the  damages  which  the  party  con- 
demning must  pay  as  such  value  should  be 
reduced  to  the  extent  of  the  reasonable  mar- 
Ann.  Cas.  1918B. — 56. 


ket  value  of  the  fixtures  as  they  stood  on 
the  premises  condemned  diminished  by  the 
necessity  of  immediate  removal  and  reinstal- 
lation elsewhere. 

[See  note  at  end  of  this  case.] 

Appeal  to  St.  Louis  Circuit  Court:  Shields, 
Judge. 

Action  by  City  of  St.  Louis,  plaintiff, 
against  St.  Louis,  Iron  Mountain  and  South- 
ern Railway  Company  et  al.,  defendants. 
From  judgment  rendered,  plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.    Revebsed. 

Charles  H.  Daanes  and  Trumem  P.  Young 
for  appellant. 

Rasaieur,  Kammerer  d  Ras8ieur  for  re- 
spondent. 

[697]  Faeis,  p.  J.—The  city  of  St.  Louis 
brought  this  action  to  condemn  a  strip  of  land 
for  the  western  approach  to  its  Municipal 
Bridge.  Damages  were  assessed  in  favor  of 
the  several  defendants  by  a  commission  of 
three  freeholders,  to  whose  report  the  city 
filed  exceptions.  The  case  came' on  for  hear- 
ing in  the  circuit  court  of  the  city  of  St. 
Louis,  wherein  the  exceptions  of  appellant 
city  were  overruled  and  it  appealed. 

The  Regal  Buggy  Company,  respondent 
herein,  was  the  lessee  for  years  of  one  parcel 
of  the  real  estate  which  was  condemned  in  this 
action.  Tlie  lease  of  respondent,  at  the  date 
of  the  making  of  the  commissioners*  report, 
had  a  little  over  three  years  to  run.  Spe- 
cifically touching  the  land  occupied  by  re- 
spondent the  commission  assessed  the  value  of 
said  land  taken,  plus  the  damages  to  the  re- 
mainder of  the  parcel,  at  the  sum  of  $41,310. 
They  then  apportioned  [698]  this  sum  by  al- 
lowing to  the  owner  thereof  $38,610,  and  to 
this  respondent,  as  lessee,  the  sum  of  $2700, 
being  the  appraised  value  of  its  lease  over  and 
above  the  monthly  rent  reserved.  After  mak- 
ing allowances  of  damages  aforesaid  the  com- 
mission allowed  the  respondent  the  further 
sum  of  $8450  on  account  of  injury  to  its  busi- 
ness and  for  its  damages  and  expenses  arising 
from  the  removal  of  the  fixtures  and  personal 
property  of  respondent  from  the  premises  con- 
demned to  a  new  location  and  for  installing 
said  property  therein.  The  commissioners^ 
report,  which  was  approved  by  the  circuit 
court  upon  exceptions  taken  thereto,  states 
the  specific  elements  \y{  damages  going  to 
make  up  the  last  mentioned  sum  thus: 

"(1)  For  the  cost  of  removal  of  their  sev- 
eral stocks  of  goods  and  fixtures  from  their 
present  place  of  business  to  new  locations  and 
installing  said  goods  and  fitting  said  fixtures 
therein ; 

"  ( 2 )  For  depreciation  in  the  value  of  such 
goods  and  fixtures  caused,  by  the  removal  and 
reinstallation  of  the  same; 
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"(3)  For  injury  to  their  said  businesses 
caused  by  the  interruption  of  the  same  during 
the  period  of  removal  of  their  said  stocks  of 
goods  and  fixtures." 

The  allowance  of  damages  for  the  three 
items  above  enumerated  is  the  sole  matter  of 
contention  here.  It  is  conceded,  even,  that 
if  these  three  items  were  proper  subjects  of 
damages,  then  that  the  amount  allowed  re- 
spondent therefor  is  fair  and  reasonable,  but 
appellant  contends  that  under  the  law  of  emi- 
nent domain  of  this  State  no  such  damages 
may  be  paid  by  the  condemner  to  him  whose 
land  is  taken  for  public  uses. 

These  three  propositions  and  the  conten- 
tions of  appellant  and  respondent  pro  and  oon 
respectively,  form  the  points  up  for  decision. 

Opinion. 

[699]  As  forecast  there  is  no  contention 
made  by  appellant  that  respondent  as  the 
owner  of  a  lease  for  a  term  of  years  was  not 
entitled  to  compensation  therefor;  nor  that 
the  amount  of  damages  awarded  as  the  mar- 
ket value  of  respondent's  lease,  to  wit,  $2700, 
is  unfair  or  unreasonable.  It  is  only  the  dam- 
ages awarded  for  the  three  items  set  out  in 
our  statement  herein  that  are  in  controversy. 

L  For  convenience  of  discussion  we  will 
consider  all  items  or  elements  of  damages  to- 
gether, except  that  having  to  do  with  the  fix- 
tures, which  we  leave  for  subsequent  separate 
discussion,  since,  under  the  law  as  we  view 
it  this  may  be  conveniently  done.  In  brief, 
these  elements  have  to  do  with  the  allowance 
of  damages  (a)  for  the  removal  of  the  stock 
of  goods  of  respondent  from  the  right  of 
way  taken  to  a  new  location  and  placing  them 
therein;  (b)  for  depreciation  in  the  value  of 
said  goods,  caused  by  such  removal  and  re- 
installation, and  (c)  for  injury  to  the  busi- 
ness of  respondent  on  account  of  the  inter- 
ruption or  cessation  thereof  during  the  period 
of  removal  of  said  stock  of  goods  and  fixtures. 

When  this  case  was  argued,  the  writer  was 
of  the  opinion  that  it  ought  to  be  affirmed 
upon  principle  if  not  upon  authority;  but 
upon  coming  to  examine  the  authorities  I 
have  been  forced  to  a  diflferent  view.  Coming 
to  the  question  of  authority  first,  we  have  had 
our  attention  directed  to  but  one  case  square- 
ly on  all-fours  in  favor  of  the  allowance  of 
damages  for  the  expense  of  removal  of  per- 
sonal property  from  the  right  of  way  con- 
demned. That  is  the  case  of  Blincoe  v.  Choc- 
taw, etc.  H.  Co.  16  Okla.  286,  8  Ann.  Cas.  689, 
83  Pac.  903,  4  L.R.A.(N.S.)  890.  In  the 
latter  case  the  question  of  the  allowance  of 
such  [700]  expenses  was  squarely  before  the 
court  and  he  whose  lease  was  taken  was  ad- 
judged entitled  to  expenses  of  removing  cer- 
tain personal  property,  to  wit,  lumber,  from 
the  lands  taken.     In  that  case,  howei'er,  the 


learned  court  admitted  that  the  role  in  other 
jurisdictions  was  oontrary  to  the  conclusioo 
reached;  but  it  held  that  the  law  m  Okla^ 
homa  warranted  a  different  holding  because 
of  the  language  of  the  statute  of  that  State, 
which  in  substance  required  the  commission  to 
consider  the  injury  which  the  owner  of  the 
land  might  auetain  and  assess  the  damages 
caused  him  hy  reason  of  the  approyrvatvon  of 
his  lands. 

The  case  of  Philadelphia,  etc.  R.  Co.  v. 
Getz,  113  Pa.  St.  214,  6  Atl.  356,  is  urged 
upon  us  as  announcing  a  rule  in  favor  of  the 
oontention  Uiat  damages  of  the  sMt  here  un- 
der discussion  may  be  allowed ;  but  that  case 
did  not  deal  with  ordinary  personal  chattels, 
but  apparently  with  machinery  and  fixtures. 
Besides,  the  Pennsylvania  court,  in  the  later 
ease  of  Becker  v.  Philadelphia,  etc.  R.  Co.  177 
Pa.  St.  252,  35  AU.  617,  35  L.RJi.  683,  held 
to  the  contrary,  in  that  they  held  that  it  was 
proper  to  refuse  to  allow  proof  as  to  the  ex- 
pense of  the  removal  from  such  land  of  the 
personal  property  of  him  whose  land  was  be- 
ing taken,  and  said  that  the  expense  of  such 
removal  could  not  be  considered  as  an  element 
of  damages  for  the  condemnation  of  real  es- 
tate for  public  uses. 

The  case  of  Atchison,  etc  R.  Co.  v.  Schnei- 
der, 127  111.  144,  20  N.  E.  41,  2  L.R.A.  422, 
is  urged  as  an  authority  for  the  awarding  of 
damages  of  the  sort  here  under  discussion. 
But  we  need  not  consider  whether  that  case 
is  an  authority  or  not,  for  the  reason  that  it 
was  distinguished  and  practically  overruled 
by  the  later  case  of  Braun  v.  Metropolitan 
West  Side  El.  R.  Co.  166  111.  434,  46  N.  E.  974. 
So,  we  cannot  see  that  respondent's  conten- 
tions are  at  all  aided  by  either  of  the  above 
cases. 

The  case  of  Covington  Short  Route  Trans- 
fer Co.  v.  Piel,  87  Ky.  267,  8  8.  W.  449, 
is  cited  by  respondent  as  an  authority 
for  a  modicum  of  the  position  taken  by  it. 
This  case  seems  to  an  extent  to  [701]  bear 
out  respondent's  contention  touching  the 
phase  of  its  right  to  damages  for  and 
during  the  interruption  of  its  business 
caused  by  the  taking  of  its  property.  We 
need  not  consider  whether  this  is  so  or  not, 
nor  need  we  microscopically  analyze  the  lat- 
ter case,  but  pass  it  by,  saying  merely  that 
it  is  opposed  in  its  doctrine  by  the  great 
weight  of  authority  everywhere  and  in  this 
State  as  well,  and  that  in  reaching  the  con- 
clusion stated  the  learned  court  whollv  over- 
looked  and  failed  to  consider  the  necessary 
hypothetical  and  speculative  character  of 
such  damages.  [U.  S.  v.  Wiener,  210  Fed. 
832,  127  C.  C.  A.  1.  c.  3^5.] 

The  rule  announced  by  Mr.  Lewis  In  bis 
excellent  work  on  Eminent  Domain,  is  as 
follows:  **While  it  is  proper  to  show  how 
the  property  is  used,  it  is  incompetent  to  go 
into  the  profits  of  the  business  carried  ca 
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upon  the  property.     No  damages  can  be  al- 
lowed for  injury  to  hnsiness.    The  reason  is 
that  the  constitution  and  the  statutes,  as  ordi- 
narily worded,  require  only  that  just  compen- 
sation shall  be  made  for  the  property  taken. 
Just  compensation,  as  we  have  already  seen, 
where    an   entire   property   is  taken,   is  the 
market  value  of  the  property,  and  where  a 
part  is  taken,  it  is  the  value  of  the  part  taken 
and  damages  to  the  remainder  by  the  taking 
and  use  of  the  part  for  the  purpose  proposed. 
The  business  conducted  upon  the  property  is 
not  taken  and  the  owner  can  remove  it  to  a 
new  location  or  continue  it  upon  the  part  of 
the  property  which  remains.    Any  incidental 
loss  or  inconvenience  in  business,  which  may 
result  from  a  removal  or  change  consequent 
upon  the  taking,  must  be  borne  by  the  own- 
er for  the  sake  of  the  general  good  in  which 
he  participates.    In  a  few  instanees  the  stat- 
ute has  expressly  provided  that  compensation 
should    be    made    for    injury    to   business." 
[Lewis  on  Eminent  Domain,  sec.  727 ;  Central 
Pac.  R.  Co.  V.  Pearson,  35  Cal.  247;   Pause 
V.  Atlanta,  98  Ga.  92,  26  S.  E.  489,  58  Am. 
St.   Rep.   290;    Jacksonville,   etc.   R.    Co.   v. 
Walsh,  106  111.  253;  Chicago,  etc.  [702]  R.  Co. 
V.  Dressel^  110  111.  89;  DeBuol  v.  Freeport, 
etc.  R.  Co.  Ill  111.  499;  Braun  v.  Metropolitan 
West  Side  EI.  R.  Co.  166  111.  434,  46  N.  E. 
974;  Cook,  etc.  Co.  v.  Chicago  Sanitary  Dist. 
177  111.  599,  62  N.  E.  870;  Marshall  v.  Chi- 
cago, 77  111.  App.  351 ;  Chicago  Sanitary  Dist. 
V.  McGuirl,   86  111.  App.   392;    Whitman  v. 
Boston,  etc.  R.  Co.  3  Allen  (Mass.)  133;  Cobb 
V.  Boston,   109  Mass.   438;    Pegler  v.  Hyde 
Park,  176  Mass.  101,  67  N.  E.  327;  Sawyer  v. 
Metropolitan  Water  Board,  178  Mass.  267,  59 
N.  E.  668;  Bailey  v.  Boston,  etc.  R.  Corp.  182 
Mass.  537,  66  N.  E.  203;  Boston  Belting  Co. 
V.  Boston,  183  Mass.  254,  67  N.  E.  428;  Nashua 
River  Paper  Co.  v.  Com.  184  Mass.  279,  68  N. 
E.  209 ;  Keokuk,  etc.  R.  Co.  v.  Knapp,  etc.  Co. 
160  Mo.  396,  61  S.  W.  300;  St.  Louis,  etc.  R. 
Co.  V.  Continental  Brick  Co.  198  Mo.  698,  96 
S.  W.  1011;  In  re  Mt.  Washington  Road  Co. 
35  N.  H.  134;  Ranlet  v.  Concord  R.  Corp.  62 
X.  H.  561;  Matter  of  Public  Parks,  63  Hun 
280,  25  N.  Y.  St.  Rep.  9,  6  N.  Y.  S.  750;  Van 
Buren  V.  Fishkill  Water-Works  Co.  50  Hun 
448,  21  N.  Y.  St.  Rep.  438,  3  N.  Y.  8.  336; 
Matter  of  Grade  Crossing  Com'rs,   17  App. 
Biv.  64,  44  N.  Y.  S.  54 ;  Matter  of  Gilroy,  26 
App.  Div.  314,  49  N.  Y.  S.  798;   Cincinnati 
Iron  Stove  Co.  v.   Cincinnati  So.  R.   Co.   9 
Ohio  C.  C.  103  [29  Ohio  Cir.  Ct.  Rep.  719] ; 
Schuylkill  Nav.  Co.  v.  Farr,  4  Watts  &  S. 
(Pa.)   362;   Schuylkill  Nav.  Co.  v.  Thoburn, 
7  Serg.  &  R.   (Pa.)   411;  Pittsburgh,  etc.  R. 
Co.  V.  Patterson,  107  Pa.  St.  461;  Hamilton 
V.  Pittsburg,  etc.  R.  Co.  190  Pa.  St.  51,  42 
Atl.  369,  61  L.R.A.  319;  Schonkardt  v.  Penn- 
sylvania R.  Co.  216  Pa.  St.  224,  65  Atl.  543 ; 
I^orter  v.  Scranton  City,  36  Pa.  Super.  Ct 


218;  Fuller  ▼.  Edings,  11  Rich.  L.  (S.  C.> 
239;  Eddings  v.  Seabrook,  12  Rich.  L.  (S.  C.> 
604;  Richmond,  etc.  R.  Co.  v.  Chamblin,  100 
Va.  401,  41  S.  E.  750;  Hunter  v.  Chesapeake, 
etc.  R.  Co.  107  Va.  168,  69  S.  E.  416,  17  L.R.A. 
(N.S.)  124;  Stadler  v.  Milwaukee,  34  Wis. 
98 ;  Esch  v.  Chicago,  etc.  R.  Co.  72  Wis.  229, 
39  N.  W.  129;  Union  Steam-Boat  Co;  v.  Chi- 
cago, 39  Fed.  723;  Bigg  v.  London,  L.  R.  15 
Eq.  Cas.  <Eng.)  376;  Reg.  v.  Vaughn,  etc.  R. 
Co.  4  L.  R.  Q.  B.   (Eng.)   190.] 

In  the  case  of  Pause  v.  Atlanta,  98  Ga.  92, 
1.  c.  105,  26  S.  E.  489,  68  Am.  St.  Rep.  290, 
the  Georgia  Supreme  Court  said :  'The  meas- 
ure of  her  damages  is  the  injury  to  her  prop- 
erty which  is  injuriously  affected  by  the  pub- 
lic improvement ;  in  arriving  at  that  damage, 
neither, the  profits  in  the  business  [703]  con- 
ducted on  the  premises,  nor  the  cost  to  the 
tenant  of  the  fixtures'  and  improvement? 
placed  therein  nor  the  articles  purchased  for 
the  purpose  of  enabling  the  lessee  to  conduct 
the  business,  nor  diminution  in  value  of  ^x- 
tures,  improvements  or  articles  such  as  are 
removed  by  the  lessee,  can  be  recovered  as 
damages ;  but  the  increased  value  of  the  prem- 
ises for  rent  in  consequence  of  the  putting 
in  of  such  fixtures  and  improvements  may 
properly  be  considered  in  computing  the  dam- 
ages to  the  leasehold  estate." 

The  general  rule  as  regards  including  as 
elements  of  damages  expenses  of  removal  of 
personal  property,  as  well  as  that  regarding 
the  status  of  fixtures,  below  discussed,  is  thus 
stated  by  Mr.  Lewis:  "Fixtures  upon  the 
property  taken  must  be  valued  and  paid  for  as 
part  of  the  real  estate,  and  any  depreciation 
in  the  value  of  fixtures  upon  the  part  not 
taken  is  to  be  taken  into  consideration,  the 
same  as  damage  to  the  soil  itself.  Where  a 
railroad  was  laid  through  premises  which  had 
been  fitted  up*  for  a  water  cure,  so  as  to  rei>- 
der  it  unsuitable  for  that  purpose,  it  was  held 
that  the  owner  was  entitled  io  the  difference 
between  what  the  fixtures  and  appurtenances 
were  worth  in  connection  with  ithe  property 
as  a  water  cure  (not  exceeding  their  reason- 
able cost)  and  what  they  were  worth  to  be  re- 
moved from  the  premises  and  applied  to  other 
purposes.  In  a  case  in  Pennsylvania  it  was 
held  proper  to  show  the  expense  of  removal 
of  machinery  and  fixtures  as  bearing  upon  the 
value  of  the  property  as  it  stood.  But  the 
damages  to  personal  property,  or  the  expense 
of  removing  it  from  the  premises,  cannot  be 
considered  in  estimating  the  compensation  to 
be  paid.  But  when  both  parties  proce^ 
upon  the  theory  that  the  owner  is  entitled  to 
the  cost  of  removing  machinery,  the  condemn- 
ing party  cannot  complain.  Where  the  stat- 
ute provided  that  the  commissioners  should 
inspect  said  real  property  and  consider  the 
injury  which  ^uch  owner  may  sustain  ly  r«r- 
8on  of  su4^h  radlroad;  [704]   and  they  shall 


884 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


assess  images  which  said  owner  will  sustain 
by  such  appropriation  of  his  land,'  it  was 
held  that  the  words  in  italics  required  that 
compensation  should  be  made  for  the  removal 
of  personal  property."  [2  Lewis,  Em.  Dom. 
sec.  728,  citing  Blincoe  v.  Choct'aw,  etc.  R.  Co. 
supra.] 

But  this  matter  has  also  been  before  our 
Missouri  courts  and  if  we  are  now  to  hold 
that  respondent  is  entitled  to  damages  for 
the  three  elements  under  discussion,  we  must 
of  necessity  overrule  two  Missouri  cases 
wherein  the  point  involved  was  squarely 
lodged  and  wherein  it  was  held  that  no  such 
compensation  is  allowable  under  our  laws. 
[Keokuk,  etc.  R.  Co.  v.  Knapp,  etc.  Co.  160 
Mo.  396,  61  S.  W.  300;  Springfield  Southwest- 
ern R.  Co.  V.  Schweitzer,  173  Mo.  App.  650, 
158  S.  W.  1058.]  In  the  Knapp-Stout  case, 
.supra,  at  page  412,  'Judge  Gantt,  writing  the 
opinion  of  the  court,  in  defining  the  measure 
of  damages,  and  touching  the  identical  ques- 
tion of  the  allowance  of  damages  of  the  sort 
here  under  discussion,  said: 

''It  is  the  settled  law  of  this  court  that  the 
measure  of  compensation  and  damages  in 
cases  in  which  only  a  part  of  a  tract  is  con- 
demned, as  in  the  case  at  bar,  is  the  market 
value  of  the  land  taken  for  the  right  of  way, 
and  the  damages  to  the  remainder  by  reason 
of  the  railroad  running  through  it,  less  any 
benefits  that  are  peculiar  to  the  tract  of  land 
arising  from  the  running  of  the  road  through 
it.  [Mississippi  River  Bridge  Co.  v.  Ring,  58 
Mo.  491;  Wyandotte,  etc.  R.  Co.  v.  Waldo,  70 
Mo.  629 ;  Kansas  City,  etc.  R.  Co.  v.  Story,  96 
Mo.  611,  10  S.  W.  203;  Chicago,  etc.  R.  Co.  v. 
Baker,  102  Mo.  553,  15  S.  W.  64,] 

"Injury  to  business,  loss  of  profits,  incon- 
venience to  the  owner,  damage  to  personal 
property  or  the  expense  of  removing  it,  are 
not  to  be  estimated  as  distinct  elements  of 
damages." 

In  the  very  late  case  ruled  by  the  Spring- 
field Court  of  Appeals  practically  all  of  the 
Missouri  cases  were  examined  and  discussed, 
and  such  of  them  as  seem  upon  casual  glance 
to  oppose  the  conclusion  [705]  reached,  were 
successfully  distinguished.  Many  of  these 
cases  are  urged  upon  us  as  announcing  a  dif- 
ferent rule,  but  we  do  not  think  they  so  far 
announce  a  different  rule  when  carefully  con- 
sidered and  when  the  precise  point  up  for 
judgment  is  regarded,  as  to  warrant  us  in 
overruling  those  on  all-fours;  a  fortiori,  when 
they  but  follow  the  overwhelming  weight  of 
the  authorities  upon  these  questions  every- 
where. Since  all  of  these  cases  have  been  so 
lately,  fully  and  ably  discussed  in  Railroad  v. 
Schweitzer,  supra,  we  need  not  take  up  space 
to  consider  them  again. 

In  the  Knapp-Stout  case,  supra,  precisely 
the  same  question  was  before  this  court  that 
was  before  the  Oklahoma  court  in  the  Blincoe 


case,  viz.:  the  question  of  whether  he  whose 
land  was  taken  for  public  uses  could  recover 
the  expenses  necessarily  incurred  in  the  re- 
moval of  personal  property  from  the  land, 
to  wit,  lumber,  lying  thereon.  In  both  cases 
parts  of  lumber  yards  were  taken,  yet  we 
ruled  that  such  expenses  were  not  proper 
elements  of  damages. 

At  first  glance  it  is  to  be  conceded  that 
there  exists  a  difficulty  in  finding  a  reason  for 
not  compensating  the  owner  of  personal  chat- 
tels who  is  compelled  to  remove  them,  for  his 
expense  in  so  removing  them  to  a  point  at 
least,  beyond  the  edge  of  the  right  of  way.  It 
is  equally  clear,  on  the  other  hand  that  no 
logical  reason  can  be  found  for  compensating 
him  for  the  expense  of  removal  beyond  such 
point.  This  is  so,  for  the  reason  that  A  might 
desire  to  move  his  chattels  only  into  the  next 
adjoining  house,  while  B  might  desire  to  have 
his  taken  several  blocks,  or  even  several  miles, 
and  C  on  the  other  hand,  his  business  being 
broken  up,  might  desire  to  remove  his  goods 
to  some  other  place,  or  city.  No  reason  in 
logic  therefore  can  be  found  for  the  con- 
demner's  paying  more  than  is  sufficient  to 
move  the  personal  property  off  the  right  of 
way.  A  rule  which  would  require  the  con- 
demner  to  do  more  [706]  would  be  variant 
and  indefinite,  and  therefore  speculative. 

It  is  obvious  that  a  lessee  stands  in  no 
better  condition  touching  his  right  to  be  com- 
pensated for  expenses  of  this  sort  than  does 
the  owner  of  the  fee.  In  fact,  the  reasons  are 
more  cogent  for  permitting  the  owner  of  the 
fee  to  recover  as  damages  expenses  ot  this 
sort  than  they  are  in  favor  of  the  lessee,  fox 
the  lessee  may  be  compelled  to  move  at  the 
end  of  his  term;  and  since  his  occupancy  of 
the  premises  is  founded  on  contract,  it  may 
even  be  said  that  the  presumption  is  that  he 
will  move.  Or  if  there  be  no  such  presump- 
tion, or  no  presumption  either  way,  the  lessee 
is  not  aided  by  a  discussion  of  this  moving 
matter,  for  arguments  in  his  favor  in  this 
behalf  are  founded  upon  the  presumption  that 
he  will  renew  his  lease  and  remain  at  the  end 
of  his  term.  But  as  regards  the  oAvner  whose 
lands  are  taken,  no  requirement  exists  for  his 
removal  at  any  time,  unless  he  sells  the  prem- 
ises— a  contingency  too  remote  for  considera- 
tion in  this  connection. 

We  apprehend  that  back  of  the  rule  agaiiist 
allowing  damages  of  this  nature  also  lie  the 
considerations  that  loss  of  profits  during  re- 
moval is  necessarily  so  speculative  as  to  af- 
ford as  a  measure  of  computation  no  rule 
except  a  mere  guess;  that  likewise,  beyond 
the  mere  moving  of  goods  to  a  point  just  out- 
side the  bounds  of  the  right  of  way  con- 
demned, the  expenses  of  removal  being  vari- 
ant, damages  would  be  arbitrary  and  highly 
speculative,  and  removal  but  to  a  point  only 
just  beyond  the  edge  of  the  right  of  way 
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would  fall  into  the  category  de  minimis,  and 
that  moreover,  the  inclusion  of  expenses  of 
removal  of  personal  property  and  compensa- 
tion for  loss  of  profits  during  removal,  is 
merged  and  Included  in  the  price  paid  for 
the  easement  to  the  owner,  or  to  the  lessee, 
as  the  case  may  be.  Viewed  as  a  forced  pur- 
chase by  the  public  for  the  public  [707]  good, 
as  a  condemnation  action  is  in  the  last  analy- 
sis, the  latter  consideration  seems  of  great 
weight.  For  if  he  whose  land  is  condemned 
had  voluntarily  sold  his  land  to  a  private 
purchaser,  ordinarily  no  thought  would  occur 
to  either  one,  absent  agreement  to  that  end, 
that  the  seller  should  be  compensated  by  the 
buyer  for  the  removal  from  the  sold  premises 
of  mere  personal  goods  and  chattels.  That 
one  is  a  voluntary  sale  and  the  other  an  invol- 
untary sale  does  not  peculiarly  detract  from 
the  force  of  the  argument. 

But  be  all  these  things  as  may  be  the  over- 
whelming weight  of  authority  both  in  this 
State  and  in  all  other  jurisdictions  is  as  we 
hold,  and  having  had  other  views  in  the  be- 
ginning, by  reason  of  the  apparent,  rather 
than  real,  crying  equities  in  the  case,  we  have 
yet  been  compelled  to  follow  the  law  as  it  is 
written  both  here  and  elsewhere.  To  rule 
otherwise  would  necessitate  the  overruling  of 
at  least  two  Missouri  cases  squarely  in  point 
and  of  most  carefully  distinguishing  three  or 
four  other  cases.  [Chicago,  etc.  R.  Co.  v.  Mc- 
Grew,  104  Mo.  282,  15  S.  W.  031 ;  Hannibal 
Bridge  Co.  v.  Schaubacher,  57  Mo.  582;  Mis- 
souri Pac.  R.  Co.  V.  Porter,  112  Mo.  361,  20 
S.  W.  568.] 

We  therefore  hold,  in  consonance  with  the 
great  weight  of  authority  everywhere,  that  re- 
spondent was  not  entitled  to  recover  for  loss 
of  profits  in  its  business  during  the  removal 
of  its  stock  of  goods;  nor  for  the  expense  of 
the  removal  of  its  stock  of  goods  and  personal 
property,  as  contradistinguished  from  fixtures, 
from  its  old  location  which  was  condemned, 
to  a  new  location;  nor  for  the  depreciation 
in  value  of  such  personal  property  and  stock 
of  goods,  caused  by  such  removal  and  re- 
installation. 

II.  What  we  have  said  above  disposes  of  a 
part  of  the  questions  involved  in  contention 
(1)  supra,  that  is  to  that  part  of  this  con- 
tention having  to  do  with  the  cost  of  the  re- 
moving of  mere  personal  property  [708]  and 
chattels.  The  other  phase  of  the  case  mooted 
in  both  contentions  (1)  and  (2)  viz;  that 
touching  the  cost  of  removal  of  trade  fixtures, 
which  we  left  over  for  subsequent  separate 
discussion,  presents  a  somewhat  different 
question.  We  assume,  of  course,  nothing  fur- 
ther appearing,  that  the  word  ''fixtures''  is 
used  in  its  legal  and  technical  sense,  and  not 
as  a  mere  mercantile  designation  applied  to 
chairs,  tables,  iron  safe,  et  id  wnne  getiua, 

A  fixture  appertains  to  the  real  estate  itself, 
which  real  estate  to  the  extent,  at  least,  of  an 


easement  therein,  is  being  taken  by  con- 
demner.  We  need  not  enter  into  any  intricate 
discussion  of  fixtures  (since  such  a  discus- 
sion does  not  belong  here),  for  the  reason 
above  given,  which  is  well-settled,  to  wit :  that 
a  trade  fixture  such  as  is  herein  involved,  and 
such  as  was  to  an  extent  involved  in  the  case 
of  Hannibal  Bridge  v.  Schaubacher,  supra,  is 
a  part  of  the  realty;  and  since  it  passes  or- 
dinarily as  between  vendor  and  vendee,  upon 
a  voluntary  sale,  we  see  no  reason  why  it 
should  not  pass  to  the  condemner  upon  an  in- 
voluntary transfer,  such  as  this  is.  We  find 
nothing  in  the  Missouri  cases,  nor  in  the  cases 
from  other  jurisdictions  which  seriously  mili- 
tates against  this  view.  Those  mentioned  be- 
low  sustain  it.  It  seems  to  be  right  on  prin- 
ciple; to  do  full  justice  and  afford  full  com- 
pensation. 

In  passing  we  may  say  arguendo^  that  the 
view  that  the  owner  should  be  compensated 
for  the  expense  of  tearing  out,  moving  and 
reinstalling  fixtures  in  another  location  has 
much  of  logical  cogency.  But  it  seems  out 
of  consonance  with  our  own  rulings,  and 
subject  to  the  objection  that  the  expense  of 
carriage  from  the  old  to  the  new  location 
would  be  speculative,  and  so  having  reached 
a  view  which  affords  full  compensation  for 
the  injury  done,  we  hesitate  to  overrule  our 
former  holdings.  Many  of  the  cases  from 
[709]  other  jurisdictions  which  have  been 
urged  upon  us  as  sustaining  all  of  respond- 
ent's contentions,  are  cases  which  allowed 
compensation  for  removing  and  reinstalling 
fixtures,  and  ruling  that  such  compensation 
was  permissible.  This  for  the  reason,  that  if 
the  owner  of  the  land  or  lease  condemned  take 
such  fixtures  off  the  hands  of  the  condemner, 
who,  ordinarily,  does  not  want  them,  thus 
minimizing  the  damages  accruing,  both  the 
owner  and  the  condemner  ought  to  be  held 
to  the  rule  that  their  reciprocal  duty  toward 
each  other  is  to  so  act  as  not  unduly  to  aug- 
ment the  damages  arising  from  the  appropria- 
tion of  the  land. 

In  a  very  late  case,  decided  in  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  District,  it  was  held  that  an 
award  in  a  condemnation  proceeding  for  the 
value  of  certain  trade  fixtures,  to  wit,  ma- 
chinery of  an  engraving  plant,  was  proper,  the 
court  holding  that  in  condemnation  proceed- 
ings where  the  land  is  take  in  tnritum,  the 
rule  which  obtains  as  to  such  fixtures  is  anio- 
gous  to  that  between  vendor  and  vendee  and 
not  that  between  landlord  and  tenant.  [U.  S. 
V.  Wiener,  210  Fed.  832,  127  C.  C.  A.  382.] 
In  the  latter  case  the  court  quoted  with  ap- 
proval what  was  said  in  In  re  Block  Bounded 
by  Aventte  A,  66  Misc.  488,  122  N.  Y.  S.  321, 
1.  c.  339,  wherein  it  was  ruled: 

"The  city  took  the  entire  buildings  as  they 
stood,  including  the  trade  fixtures  therein, 
and  for  the  purposes  of  this  proceeding  they< 
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must  all  be  regarded  as  real  property ;  that  is, 
as  between  the  tenant  and  the  city,  the  trade 
fixtures  were  real  property  and  must  be  paid 
for  by  the  city  the  same  as  a  building,  and 
the  tenant  was  under  no  more  obligation  to 
remove  them  than  he  would  be  to  remove  a 
building  if  he  were  the  owner.  As  between 
the  tenant  and  the  owner,  however,  the  trade 
fixtures  were  personalty,  and  could  be  re- 
moved, and  therefore  any  award  made  for 
them  would  go  to  the  tenant." 

[710]  In  the  above  case  of  United  States  v. 
Wiener,  the  court  upon  the  other  phases  of 
this  case,  discussed  supra,  says:  'There 
seems  to  be  no  authority  for  an  allowance  for 
the  removal  of  the  business  as  distinguished 
from  the  plant  and  machinery.  The  district 
court  allowed  $2500  as  damages  which  may 
result  from  the  change  of  location.  This  was 
based  upon  hypothesis  and  speculation  and  we 
are  unable  to  find  any  controlling  authority 
to  support  the  award." 

Since  houses,  -which  are  but  fixtures  to  real 
estate,  pass  to  the  condemner  (Kansas  y. 
Morse,  105  Mo.  1.  c.  519,  16  S.  W.  893),  and 
since  trade  fixtures  under  the  vendor  and  ven- 
dee rule  would  pass  to  the  buyer,  they  pass 
here  to  the  condemner  and  it  must  pay  for 
them.  Respondent,  absent  an  election  on  its 
part  and  consent  of  the  city  to  that  end,  could 
not  take  fixtures  which  the  city  had  con- 
demned, nor  obtain  as  damages  pay  for  mov- 
ing property  which  by  condemnation  became 
that  of  the  city.  [Kansas  City  v.  Morse,  105 
Mo.  1.  c.  519, 16  S.  W.  893 ;  Springfield  South- 
western R.  Co.  V.  Schweitzer,  173  Mo.  App. 
650,  158  S.  W.  1058.] 

It  follows  from  all  this  that  respondent 
was  entitled  to  be  paid  the  reasonable  market 
value  of  its  fixtures  (contra-distinguished 
from  mere  goods  and  chattels)  which  were 
contained  in,  and  affixed  to  the  leased  prem- 
ises condemned.  But  the  apparent  present 
status  of  the  instant  case  causes  us  to  further 
rule,  that  if  appellant  does  not  want  these 
fixtures,  and  respondent  elects,  or  has 
elected,  to  take  them  (or,  as  seems  probable, 
has  already  taken  them) ,  then  damages  which 
appellant  will  be  held  to  pay  as  such  value 
of  them  should  be  recouped  to  the  extent 
of  their  reasonable  market  value,  as  thev 
stood  in  their  old  location,  when  confronted 
however,  as  diminishing  such  value,  by  tlie 
necessity  of  immediately  tearing  them  out 
and  reinstalling  them  elsewhere. 

Upon  the  othet  phases  of  the  case  and  to 
the  extent  last  discussed  upon  the  latter  one, 
we  are  of  the  [711]  opinion  that  the  court 
erred,  and  that  for  such  error  this  case  must 
be  reversed  and  remanded  to  be  retried  in 
«uch  wise  as  is  not  inconsistent  With  the 
^ews  herein  expressed.  Let  this  be  done. 
All  concur. 

Rehearing  denied  February  15, 1916. 
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Introductory. 

This  note  reviews  the  recent  cases  dealmg 
with  the  right  to  recover  damages  in  condem- 
nation proceedings  for  injury  to  personal 
property  or  the  expense  of  removing  it  from 
the  premises.  The  earlier  cases  axe  collected 
in  the  notes  to  Blincoe  v.  Choctaw,  etc.  R.  Co. 
8  Ann.  Cas.  689 ;  Kansas  City  SouUiem  R.  Co. 
V.  Anderson,  16  Ann.  Cas.  784;  and  Board  of 
Trade  Tel.  Co.  v.  Daxst,  85  Am.  St.  Rep.  288, 
298. 

For  a  discussion  of  the  value  oi  fixtures  ss 
an  element  of  damages  sustained  by  the  ap- 
propriation of  property  in  eminent  domain 
proceedings,  see  the  note  to  Jackson  v.  State, 
Ann.  Cas.  1916C  779. 

For  a  disdussion  of  the  loss  of  profits  or 
injury  to  business  as  an  element  of  damage  in 
eminent  domain  proceedings,  see  the  note  to 
Brackett  v.  Commonwealth,  reported  ante, 
this  volume,  at  page  863. 

Damaffes  Ifot  Allowed. 

In  the  absence  of  express  statutory  provi- 
sions, it  is  generally  held  that  damages  for  in- 
jury to  personal  property  or  the  expense  of 
removing  it  from  .the  condemned  premises, 
cannot  be  considered  in  estimating  the  com- 
pensation to  be  paid  in  condemnation  pro- 
ceedings. U.  S.  V.  Inlots,  2  Am.  L.  Rec.  314, 
513,  26  Fed.  Cas.  No.  16,441;  U.  S. 
V.  Wiener,  210  Fed.  832,  127  C.  C.  A 
385;  U.  S.  V.  Meyers,  190  Fed.  688;  Braim 
V.  Metropolitan  West  Side  El.  R.  Co.  166  111. 
434,  46  N.  E.  974;  Pegler  v.  Hyde  Park,  176 
Mass.  101,  57  N.  E.  327;  Emery  v.  Boston 
Terminal  Co.  178  Mass.  172,  59  N.  £.  763,  86 
Am.  St.  Rep.  473;  Springfield  Southwestern 
R.  Co.  V.  Schweitzer,  173  Mo.  App.  650,  158 
S.  W.  1058;  Mohler  v.  Board  of  Regents 
(Neb.)  165  N.  W.  954;  Yates,  etc.  Co.  v.  Mem- 
phis, 137  Tenn.  642,  194  S.  W.  903;  Lenzi  t. 
Memphis  Union  Station  Co.  3  Tenn.  Civ.  App. 
218.  And  see  the  reported  case,  and  the  case 
of  St.  Louis  V.  St.  Louis,  etc.  R.  Co.  (Mo.) 
197  8.  W.  107,  involving  the  same  condemna- 
tion proceeding.  See  also  White  v.  Foxbor* 
ough,  151  Mass.  28,  23  N.  E.  652;  Stone  t. 
New  York,  26  Wend.  (N.  Y.)  157. 

Thus  in  Braun  v.  Metropolitan  West  Side 
£1.  R.  Co.  supra,  in  excluding  proof  of  damage 
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resalting  from  the  removal  of  goods  from  the 
condemned  property  and  by  the  interruption 
of  the  businesB  whfle  moving  and  re-estab- 
lishing the  same,  tiie  court  said:  ''The  gen- 
eral rule  is,  that  just  compensation  to  the 
ovrner  of  private  property  taken  or  damaged 
for  public  use  is  to  be  measured  by  its.  fair 
cash  market  value.  We  said  in  Dupuis  v.  Chi- 
cago, etc  R.  Co.  115  111.  97  (on  p.  99) :  The 
fair  market  value  would  always  give  the 
owner  just  compensation,  and  that  is  all  he 
is  entitled  to  receive  under  the  law.  If  the 
lots  were  devoted  to  some  particular  use  and 
in  consequence  of  such  use  had  an  intrinsic 
Talue,  the  owner,  in  such  case,  in  order  to 
get  just  compensation,  would  be  entitled  to 
recover  whatever  the  lands  were  worth  for 
the  use  or  purpose  to  wjiich  they  might  be 
devoted.'  (See  Lewis  on  Eminent  Domain, 
aec.  478.)  This  rule  excludes  all  evidence  as 
to  the  amount  of  business  done  or  which 
could  be  done  in  the  |Hr(^rty,  or  the  probable 
profits  arising  therefrom.  (Jacksonville,  etc. 
R.  Co.  V.  Walsh,  106  111.  263.)  It  is  a  gen- 
eral rule  that  damsges  to  perstmal  pr<^rty, 
or  the  expense  of  removing  it  from  the  prem- 
ises, cannot  be  considered  in  estimating  the 
compensation  to  be  paid." 

So  it  was  held  in  Emery  v.  Boston  Terminal 
Co.  178  Mass.  172,  59  N.  £.  763,  86  Am.  St. 
Rep.  473,  that  a  lessee  was  not  entitled  to 
recover  anything  for  the  interruption  of  his 
business  by  reason  of  having  to  move  from 
the  premises  which  were  taken  under  the 
power  of  eminent  domain,  the  court  saying 
that  ''the  same  principle  applies  to  a  claim 
for  the  expenses  of  removing  the  petitioners' 
property  to  their  new  place  of  business." 

"There  seems  to  be  no  authority  for  an 
allowance  for  the  removal  of  tlie  business  as 
distinguished  from  the  plant  and  machinery. 
The  district  court  allowed  $2500  as  damages 
which  may  result  from  the  change  of  location. 
Ihis  was  based  upon  hypothesis  and  specula- 
tion and  we  are  unable  to  find  any  controlling 
authority  to  support  the  award."  U.  S.  v. 
Wiener,  210  Fed.  832,  127  C.  C.  A.  385. 

Unless  personal  property  is  actually  taken 
as  material  to  be  used  by  the  condemnor  there 
can  be  no  recovery  for  injury  done  thereto. 
Yates,  etc.  Co.  v.  Memphis,  137  Tenn.  642, 
194  S.  \y.  903. 

It  was  held  in  North  Coast  R.  Co.  v.  A.  A. 
Kraft  Co.  63  Wash.  250,  116  Pac.  97,  that 
evidence  by  a  lessee  tending  to  show  the  ex- 
pense of  moving  machinery,  stock  and  fixtures 
from  the  condemned  premises  to  a  new  place 
of  business  and  the  dflunage  to  the  property 
resulting  from  the  removal,  was  admissible, 
''not  as  a  basis  for  a  specific  claim  but  as 
showing  the  value  of  the  unexpired  term," 
the  court  saying:  "'Damages'  in  law,  means 
an  adequate  compensation  for  the  loss  suf- 
fered or  the  injury  sustained.    The  rule  itself 


is  well  settled  and  simple  of  statement,  but 
its  application  is  often  attended  with  diffi- 
culty, on  account  of  the  great  diversity  of  cir- 
cumstances surrounding  different  cases  where 
the  principle  is  sought  to  be  applied.  As  was 
said  in  Seattle,  etc.  R.  Co.  v.  Scheike,  3  Wash. 
625,  29  Pac.  217,  30  Pac.  503:  *It  is  difficult, 
if  not  impossible,  to  lay  down  a  rule  of  uni- 
versal application  as  to  what  may  be  con- 
sidered as  elements  of  damage,  as  the  equities 
of  the  parties  must  more  or  less  depend  upon 
the  particular  facts  and  circumstances  of  each 
case.'  This  is  particularly  true  as  applied  to 
a  leasehold  which  may  have  no  market  value 
in  excess  of  the  rent  reserved.  The  appellant 
is  entitled  to  be  paid  the  value  of  the  unex- 
pired term.  The  items  under  consideration 
are  but  constituent  elements  of  the  value.  In 
principle,  and  according  to  what  we  consider 
the  better  authority,  they  are  not  recoverable 
as  something  apart  from  the  leasehold  inter- 
est. They  form  an  essential  part  of  its 
value." 

In  Springfield  Southwestern  R.  Co.  v. 
Schweitzer,  173  Mo.  App.  650,  158  S.  W.  1058, 
the  court  distinguished  between  the  right  to 
recover  damages  incurred  in  removing  per- 
sonal property  from  the  condemned  premises, 
and  the  right  to  damages  sustained  by  the 
breakage  and  deterioration  of  such  property 
while  being  removed,  saying:  ''Complaint  is 
also  made  of  the  allowance  of  the  claim 
of  $86  for  damage  to  the  fire  brick,  but 
to  this  contention  of  the  appellant  we  do 
not  agree.  It  became  necessary  for  the  ten- 
ant to  remove  the  machinery  and  property 
and  if  it  could  not  be  moved  without  being 
damaged  the  tenant  should  be  paid  for  such 
damage  as  ensued  because  it  is  expressly 
provided  by  our  constitution  that  property 
shall  not  be  taken  or  damaged  without  just 
compensation.  We  therefore  hold  that  the 
defendant  company  is  entitled  to  any  damage 
sustained  to  its  property  by  reason  of  its 
dismantling  and  removal." 

Datnagea  Allowed, 

« 

In  Virgvniay  compensation  may  be  recovered 
for  the  expense  of  removing  personal  property 
in  condemnation  proceedings  pursuant  to  a 
constitutional  provision  adopted  in  1902  for- 
bidding the  legislature  to  enact  any  law 
"whereby  property  shall  be  taken  or  dam- 
aged for  public  uses  without  just  compensa- 
tion" and  a  statute  in  obedience  to  that  pro- 
vision of  the  constitution,  providing  that  in 
condemnation  proceedings  commissioners  must 
be  appointed  "to  ascertain  what  will  be  a 
just  compensation  for  the  land  or  other  prop- 
erty, or  for  the  interest  or  estate  therein, 
proposed  to  be  condemned  for  its  uses,  and  to 
award  the  damages,  if  any,  resulting  to  the  ad- 
jacent or  other  property  of  the  owner,  or  to 
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the  property  of  any  other  person/'  etc.  Rich- 
mond ▼.  Williams,  114  Va.  698,  77  S.  £.  492, 
wherein  it  was  said:  ''We  are  now,  we  be- 
lieve, for  the  first  time  called  upon  to  con- 
sider the  precise  question  now  presented  in 
the  light  of  the  ccHistitution  and  laws  as  they 
now  exist.  Our  statute  requires  the  commis- 
sioners to  ascertain  what  will  be  a  just  com- 
pensation for  the  'land  or  other  property 
proposed  to  be  condemned.  In  clause  10  of 
section  5  of  the  Code,  it  is  provided  that  the 
word  'land'  or  'lands,'  and  the  words  'real 
estate'  shall  be  construed  to  include  lands, 
tenements,  and  hereditaments,  and  all  rights 
thereto  and  interest  therein,  other  than  a 
chattel  interest.  The  words  'other  property,' 
therefore,  which  are  added,  must  apply  to 
something  other  than  land,  or  they  are 
wholly  superfluous.  If,  therefore,  it  becomes 
necessary  to  take  land  and  other  property, 
which  must  of  necessity  embrace  property 
other  than  land,  we  can  only  satisfy  the  lan- 
guage of  the  statute  by  construing  the  lan- 
guage used  as  embracing  personal  property. 
So  construed,  just  compensation  must  be 
awarded  for  the  land  or  other  property  talc- 
en,  and  damages  must  be  awarded  resulting 
to  adjacent  or  other  property  of  the  owner, 
or  to  the  property  of  any  other  person,  beyond 
the  peculiar  benefits  accruing  to  such  prop- 
erties, respectively;  and  the  just  compensa- 
tions required  to  be  made  must,  under  the 
law  as  it  now  stands,  be  a  full  equivalent  for 
the  damages  to  the  land  or  other  property 
injured,  as  well  ajs  for  that  which  is  taken. 
Now,  in  this  case,  upon  the  land  which  was 
taken,  there  was  stored  a  great  quantity  of 
lumber.  In  appropriating  the  land  to  the 
uses  of  the  city  it  became  necessary  to  remove 
the  lumber,  and  we  think  it  plain  that  in  com- 
pelling its  owner  to  remove  it,  a  burden  was 
imposed  which  diminished  the  value  of  the 
lumber  and  damaged  its  owner.  We  are  of 
opinion,  therefore,  that  there  was  no  error  in 
the  instruction  given  to  the  commissioners  to 
consider  the  expense  of  moving  the  stock 
of  lumber  upon  the  strip  of  land  condemned." 
In  Diamond  Mills  Emery  Co.  v.  Philadel- 
phia, 22  Pa.  Co.  Ct.  9,  wherein  property  con- 
sisting of  a  mill  and  machinery  was  taken 
by  the  city  by  virtue  of  its  right  of  eminent 
domain,  the  court  said:  "There  is  always 
difficulty  in  estimating  damages  occasioned  by 
taking  or  injuring  mill  property  under  the 
right  of  eminent  domain.  Questions  of  the  de- 
preciation of  the  value  of  the  machinery,  of 
the  cost  of  its  removal  to  another  place,  of  the 
impaired  value  of  the  replaced  plant,  arise 
and  lead  to  complications.  In  the  case  before 
us,  the  land  upon  which  the  mill  stood  was 
taken  by  the  public  for  a  park.  As  respects 
the  land  and  buildings,  therefore,  a  compari- 
son of  values  before  and  after  talcing  became 
unnecessary,  the  loss  being  total.     But,  as 


respects  the  machinery,  it  was  daimed  that 
a  great  sum  of  money  was  spent  in  removing 
it  from  the  permanent  beds  on  which  it  had 
been  fixed,  in  carrying  it  a  considerable  dis- 
tance to  the  place  chosen  by  the  plaintiff 
for  its  new  plant,  in  erecting  beds  at  that 
place   and   in   placing   the   machinery   upon 
those  beds.    It  was  further  claimed  that  the 
machinery  was   impaired  in  the  process  of 
taking  down  and  putting  up.    Much  conten- 
tion arose  as  to  the  cost  of  removal,  the  city 
maintaining  that  the  plaintiff  could  recover 
only  for  the  cost  of  removing  to  the  sidewalk, 
and  the  plaintiff  arguing  that  it  had  a  right 
to  recoyer  for  removal  to  its  new  mill.    The 
question  is  an  embarrassing  one.    The  plain- 
tiff might,  in  the  exercise  of  its  discretion, 
have  deemed  it  advantageous  to  remove  iU 
mill  to  a  point  distant  from  the  city,  and  it 
is  obvious  that  the  city  would  have  no  right 
to   complain    of   the   directors   of   the  com- 
pany in  choosing  a  new  site,  but  the  distance 
of  Uie  place  chosen  might  be  so  great  as  to 
make  the  cost  of  removal  an  enormous  item — 
greater,  perhaps,  than  the  value  of  the  ma- 
chinery removed.    On  the  other  hand,  to  adopt 
the  contention   of  the   city — ^that  when  the 
machinery  was  removed  and  landed  on  tiie 
side  walk,  all  the  damage  that  the  plaintiff 
could   recover    had    accrued — presents   great 
difilculties.    The  machinery  could  not  be  used 
on  the  sidewalk;  indeed,  would  not  be  toler- 
ated there,  and  whoever  owned  it  would  be 
under  a  legal  duty  to  remove  it  promptly. 
The  only  other  alternative  presented  was  that 
the  jury  had  a  right  to  determine  to  what 
reasonable  distance  the  plaintiff  should  re- 
move the  machinery,  and  to  give  the  damages 
for  the  cost  of   such   removal.     This  latter 
method  of  ascertaining  the  damage  injects  in- 
to the  assessment  an  element  of  personal  ca- 
price, namely,  the  notion  of  the  owner  as  to 
the  place  to  which  he  desires  to  remove.    The 
city,  however,  is  liable  only  for  the  real  dam- 
age it  does,  and  is  not  liable  to  pay  for  carry- 
ing out  the  fanciful  views  of  the  owners  of 
the  property.     It  is  necessary,  therefore,  to 
seek  a  rule  which  limits  itself  to  ascertaining 
facts,  free  from  any  taint  of  motive  or  per- 
sonal preference.     An  indication  of  such  a 
rule  we  find  in  the  opinion  of  Mr.  Justice 
Clark,  in  the  case  of  Philadelphia,  etc.  B.  Ck). 
V.  Getz,  113  Pa.  St.  214-219.    These  are  hu 
words:     'The  damages  must  be  measured  ac- 
cording to  the  market  value  for  any  useful 
purpose,  and  the  estimate,  both  before  and 
after  the  injury,  must  embrace  all  the  build- 
ings, machinery,  etc.,  which  gave  to  the  prop- 
erty its  distinctive  character  as  a  marble  mill. 
It  was  proper,  therefore,  to  inquire  what  the 
property  of  H.  S.  Getz  &  Co.,  not  only  the 
lease,  but  the  machinery  and  fixtures  uwd 
in  connection  therewith,  was  worth  before  and 
after  it  was  affected  by  the  injury.   This  was 
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the  only  way  the  jury  eould  accurately  ascer- 
tain the  true  amount  of  damages  to  w,hich 
the  tenants  were  entitled.'  The  proper  appli- 
cation of  this  rule  to  the  present  case  would 
require  the  plaintiff  to  prove  the  value  of  the 
whole  plant  before  the  taking.  In  estimating 
this  value,  the  land,  buildings  and  machinery 
must  all  be  taken  into  consideration.  After 
the  taking  the  plaintiff  had  nothing  unless  the 
city  expressly  or  tacitly  permitted  it  to  re- 
move the  machinery.  If  the  permission  to 
remove  the  machinery  was  given  while  the 
machinerv  was  fastened  to  Its  beds,  then  the 
city  would  be  entitled,  by  way  of  deduction 
from  the  plaintiff's  claim,  to  the  value  of  that 
machinery  upon  those  beds.  The  cost  of  re- 
moval would,  in  that  case,  be  merely  an  in- 
direct piece  of  evidence  as  an  explanation  of 
the  relatively  low  value  of  machinery  which 
had  to  be  removed  from  its  fixed  place.  The 
true  evidence  to  give  would  be  the  evidence 
of  experts  as  to  the  value  of  such  machinery 
under  such  conditions.  This  rule>  firmly  car- 
ried out,  leaves  nothing  to  conjecture  or  ca- 
price, except  in  so  far  as  these  may  be  said 
to  be  included  in  the  estimate  of  experts. 
As  a  legal  rule,  it  is  free  of  difficulty  and 
may  be  followed  in  any  case.  The  rule  laid 
down  by  the  trial  judge  assumed  that  the 
taking  of  the  city  was  merely  the  taking  of 
the  land  and  buildings,  leaving  the  machinery 
in  the  possession  of  the  plaintiff.  This,  in 
our  opinion,  was  a  misconception.  Fixtures 
upon  the  property  taken  must  be  valued  and 
paid  for  as  part  of  the  real  estate,  and  any 
depreciation  in  the  value  of  fixtures  upon  the 
part  not  taken  is  to  be  taken  into  considera- 
tion, the  same  as  damage  to  the  soil  itself." 
See  also  Colorado  M.  R.  Co.  v.  Brown,  15 
Colo.  193,  25  Pac.  87 ;  Covington  Short  Route 
Transfer  Co.  v.  Piel,  87  Kv.  267,  8  S.  W.  499. 
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Sheriffs   and   Constables   ^  Powers   of 
Sheriff. 

The  office  of  sheriff  carries  all  the  common- 
law  powers  and  duties  except  as  modified  by 
statute. 

Duty  to  Present  Orinie. 

Under  Shannon's  Code,  §  6889,  a  sheriff 
who  has  ^'notice"  of  an  offense  and  does  not 


do  his  duty  to  prevent  it  is  guilty  of  a  mis- 
demeanor, and  any  knowledge  from  any 
source  is  notice  within  the  statute. 

Same. 

Since  cities  have  police  officials,  the  sheriff 
may  assume  that  they  will  perform  their 
duties,  but  if  he  has  knowledge  of  neglect  on 
their  part,  or  reason  to  think  there  is  neglect, 
he  must  inform  himself  and  prevent  and  sup- 
press offenses  in  cities  as  well  as  rural  dis- 
tricts. 

Breach  of  the  Peaoe  ^  Unlawful  Sale 
of  Intozioants. 

"Breach  of  the  peace"  being  a  generic  term 
including  all  violations  of  public  peace  or  or- 
der, includes  unlawful  sale,  actual  or  threat- 
ened, of  intoxicating  liquors,  and  the  sheriff 
may  arrest  without  warrant  therefor. 

Same. 

While  mere  possession  of  intoxicating  liq- 
uors in  any  quantity  is  not  unlawful,  it  is  a 
breach  of  the  peace  for  one  having  liquors  to 
prepare  for  sale  thereof,  that  being  a  threat 
to  violate  the  law  against  sales. 

]>nty  of  Sheriff  to  Arrest  without  War- 
rant. 

The  right  of  the  sheriff  to  arrest  without 
warrant  for  threatened  unlawful  sale  of  in- 
toxicating liquors  and  to  close  the  place  of 
business  is  not  unlawful  as  an  arbitrary  in- 
vasion of  property  rights,  which  are  not  more 
sacred  than  the  person,  which  may  be  seized 
to  prevent  breach  of  peace. 


The  requirement  that  the  sheriff,  to  pre- 
vent breaches  of  the  peace,  arrest  one  who 
threatens  unlawful  sale  of  intoxicating  liq- 
uors and  if  necessary  close  his  place  of  busi- 
ness, is  not  subject  to  the  objection  of  re- 
quiring services  without  compensation. 

Same. 

For  a  misdemeanor  committed  without  his 
presence,  a  sheriff  cannot  arrest  without  war- 
rant; but,  if  breach  of  peace  is  threatened  in 
his  presence,  he  needs  no  warrant  to  arrest 
to  prevent  the  breach  under  Shannon's  Code, 
§  6892. 

Notice  of  Violation  of  Law. 

The  duty  of  the  sheriff,  having  notice  of 
commission  of  an  offense,  being  to  prevent  or 
suppress  it,  involves  the  duty  to  at  least 
make  some  investigation,  and  it  is  not  neces- 
sary in  case  of  unlawful  sales  of  intoxicating 
liquors,  for  the  sheriff  to  actually  see  sales 
before  swearing  out  warrants. 

Same. 

Although  the  sheriff  is  not  bound  to  main- 
tain a  detective  force,  and  no  statute  in  terms 
makes  it  his  duty  to  swear  out  warrants  or 
give  information  to  the  grand  jury,  yet,  being 
commanded  to  prevent  and  suppress  crimes 
and  breaches  of  the  peace,  he  must  use  all 
the  means  provided  by  law  to  accomplish  such 
end. 

Public  Officers  ^'Removal  —  Failure  of 
Sheriff  to  Enforce  I«aw, 

In  a  proceeding  for  his  removal  the  evi- 
dence is  held  to  show  that  a  sheriff  failed  to 
perform  his  duties  to  prevent  and  suppress 
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breaches  of  the  peace  by  unlawful  sale  and 
threatened  unlawful  sale  of  intoxicating  liq- 
uors. 

[See  note  at  end  of  this  case.] 

Same. 

It  is  no  defense  for  the  sheriff's  failure  to 
prevent  breaches  of  the  peace  by  unlawful 
sales  of  intoxicating  liquors,  that  the  state 
was  proceeding  against  offenders  under  the 
Nuisance  Act  (I^ws  1913  [2d  Ex.  Sess.] 
c.  2),  or  that  the  criminal  court  administra- 
tion was  lax  and  nothing  would  have  been 
accomplished  in  case  of  arrest. 

[See  note  at  end  of  this  case.] 

Same. 

A  sheriff  who  has  made  an  honest  and  rea- 
sonably intelligent  effort  to  do  his  duty  will 
not  be  remov^  by  the  courts,  though  his 
efforts  may  not  have  been  wholly  successful, 
his  right  to  continue  in  office  depending 
rather  on  the  good  faith  of  his  efforts  than 
on  the  degree  of  his  success. 

[See  note  at  end  of  this  case.] 

SlierlflPa  and  Constables  —  Biity  to  En- 
f oroe  Law  —  Notloe  of  Violation. 

When  a  sheriff  learns  that  a  city  in  his 
county  is  collecting  tribute  from  numerous 
liquor  dealers  and  leaving  them  otherwise 
undisturbed,  this  is  notice  to  him'  that  the 
law  is  being  violated  and  no  effort  made  to 
enforce  it. 

Dnty  of  Inveatisation* 

While  a  sheriff  need  not  make  a  forcible 
entrance  into  a  suspected  residence  or  place 
of  business  to  discover  violations  of  the  liq- 
uor law,  he  or  his  deputies  should  enter  open 
saloons  and  make  arrests  if  justified  by  what 
they  see  therein. 

Breaoli  of  Peaoe  —  Wliat  Oonatitutoa. 

The  word  "peace,"  in  the  phrase  ^'breach 
of  the  peace,"  means  the  trancjuility  enjoyed 
by  the  citizens  of  a  municipality  or  commu- 
nity where  good  order  reigns  among  its  mem- 
bers; that  invisible  sense  of  securi^  which 
every  man  feels  necessary  to  his  comn>rt,  and 
for  which  all  governments  are  instituted. 

Same. 

"Breach  of  the  peace,"  in  view  of  the  gen- 
erally accepted  definition,  and  of  constitu- 
tional provision  that  all  indictments  shall 
conclude,  "against  the  peace  and  dignity  of 
the  state,"  includes  any  violation  of  any  law 
enacted  to  preserve  peace  and  good  order. 

niecal  Sale  of  Intozioanta  aa   Breaob 
of  Peaoe. 

Shannon's  Code,  §  003,  subsec.  2,  requiring 
everv  applicant  for  a  liquor  license  to  give 
bond  to  keep  a  peaceable  and  orderly  house, 
is  a  legislative  declaration  that  the  liquor 
law  is  intended  to  preserve  the  peace,  so  that 
any  violation  thereof  is  a  breach  of  the  peace. 

Same. 

Engaging  in  the  sale  of  intoxicating  liq- 
uors, declared  by  Acts  1913  (2d  Ex.  Sess), 
c.  21,  to  be  a  nuisance,  is  amons  that  class 
of  nuisances  always  treated  by  uie  court  as 
tending  to  disturb  the  peace  and  good  order 
of  the  community. 


IntoTJoattng  Idqmom  •-  Illegal  Sale  — 
ExolnaiTeneaa  of  AbatoBient  Proceed- 
ing. 

That  Acts  1013  (2d  Ex.  Sess.),  c.  2,  declar- 
ing a  saloon  a  nuisance,  provides  a  method 
for  its  abatement,  merely  furnishes  a  cumu- 
lative remedy,  and  does  not  abrogate  any 
other  remedy  or  affeot  a  sheriff's  duties. 

Disorderly  Honses  ^  Illegal  Sale  of  la- 
tozioanta. 

A  saloon  run  in  violation  of  law  is  a  "dis- 
orderly house,"  which  is  defined  as  any  place 
where  illegal  practioea  are  habitually  carried 
on;  and  hence  a  saloon  open,  equipped,  and 
ready  for  business  is  a  threat  to  breach  the 
peace,  if  not  in  itself  a  breach  of  the  peace. 

[See  134  Am.  St.  Rep.  819.] 

Breach  of  Peaoe  —  Violence  Not  Essen- 
tial. 

It  is  not  necessary  that  an  act  have  in  it- 
self any  element  of  violence  in  order  to  con- 
stitute a  breach  of  the  peace. 

[See  generally,  Ann.  Cas.  1017C  889.] 

Intogioating  Iiiqmora  ^  Arrest  fer 
Threatened  Violation  of  Iaw  *  Dvty 
of  OAoer. 

On  making  an  arrest  for  a  threatened  vio- 
lation of  the  liquor  law,  the  sheriff  shoM 
take  such  steps  as  are  necessary  to  prevent 
the  threatened  sales,  as,  in  case  of  a  saloon 
open  for  business,  by  closing  it  till  the  liq- 
uors are  removed,  and  then  release  the  of- 
fender and  leave  future  sales  and  future 
threats  to  be  dealt  with  as  they  arise. 

Puhlio  OAoera  —  BemoTal  —  Failure  to 
Enf  oseo  Iait. 

In  proceedings  to  remove  a  sheriff  for  fail- 
ure to  enforce  the  liquor  law,  he  is  precluded, 
by  his  admission  that  he  did  nothing  in  a  city 
within  his  county  but  to  serve  process  where 
liquor  was  openly  sold  in  violation  of  law, 
from  asserting  that  no  wilful  n^lect  of  his 
duty  has  been  shown. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Coart»  Shelby  coun- 
ty:   HosKSLL,  Chancellor. 

Action  by  State,  on  relation  of  F.  M. 
Thompson,  Attorney  General,  for  removal 
from  office  of  J.  A.  Reichman,  sheriff  of  Shel- 
by county.  Judgment  for  defendant.  Be- 
lator  appeals.  The  facts  are  stated  in  the 
opinion.    Reversed. 

O,  T.  Fitzhugh  and  P.  M.  Thompafm  for  ap- 
pellant. 

Chas.  if.  Bryan  and  T.  K.  Riddioh  for  i^ 

pellee. 

[656]  Fbierson,  J. — This  is  a  petition  filed 
by  the  attorney-general  of  the  State  in  the 
chancery  court  of  Shelby  county  to  remove 
the  defendant  from  the  office  of  sheriff  of  thst 
county  under  the  provisions  of  chapter  11, 
Acts  1915,  entitled  "An  act  to  provide  for 
the  removal  of  unfaithful  public  offioeri,  and 
providing  a  procedure  therefor.'^ 
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The  petition  contained  many  charges. 
Some  of  them,  however,  were  considered  by 
the  chancellor  insufficient,  [657]  even  if  true, 
to  warrant  a  removal  and  were  stricken  out. 
There  was  then  a  very  full  hearing  on  the 
remaining  charges  with  the  result  that  the 
chancellor  held  that  no  misconduct  or  neglect 
of  duty  sufficient  to  justify  a  removal  was 
shown  and  dismissed  the  petition. 

The  charge  of  the  petition  which  has  been 
the  subject  of  the  chief  controversy,  relates 
to  the  laws  against  the  sale  of  intoxicating 
liquors.  It  is  stated  in  great  detail.  But  the 
substance  of  it  is  that»  during  his  term  as 
sheriff,  defendant  has  not  only  failed  and 
n^lected  to  enforce  these  laws,  but  through 
an  agreement  or  understanding  with  the  of- 
ficials of  the  city  of  Memphis,  has  permitted 
saloons  to  be  run  iji  violation  of  law. 

Both  parties  introduced  a  great  mass  of 
evidence  touching  this  charge.  From  a  con- 
sideration of  this  evidence,  we  think  the  fol- 
lowing facts  are  established  with  but  little 
conflict  between  the  witnesses.  Since  the 
passage  of  the  Act  of  1900  extending  the  four- 
mile  law  (Laws  1909,  chapter  1),  which  made 
the  sale  of  intoxicating  liquors  in  Memphis 
unlawful,  the  handling  of  the  liquor  question 
in  that  city  has  assumed  a  new  phase  with 
each  new  act  passed  by  the  legislature  to 
secure  the  enforcement  of  the  law.  From 
1909  to  March  1,  1914,  the  law  seems  to  have 
been  entirely  ignored.  The  saloons  seem  to 
have  been  recognized,  and,  in  a  measure  regu- 
lated by  the  city  officials.  During  this  period, 
for  a  part  of  the  years  1910  and  1911,  the  de- 
fendant was  police  commissioner  of  the  city 
of  Memphis.  He  knew  the  conditions,  but 
made  no  effort  [658]  to  enforce  the  liquor 
laws.  On  the  contrary,  as  he  admits,  he 
recognized  the  existence  of  saloons  and  as- 
sumed to  regulate  them  by  requiring  that 
they  close  each  night  at  midnight,  and  re- 
main closed  all  day  Sunday.  This  condition 
continued  and  the  saloons  seems  not  to  have 
been  disturbed  from  any  source  until  March 
1, 1914,  when  what  is  known  as  the  '''Nuisance 
Act"  went  into  effect  (Laws  1913  [2d  Ex. 
Sess.]  chapter  2).  Then  began  a  period  dur- 
ing which  the  only  effort  to  enforce  the  law 
was  through  injunction  bills  filed  by  the  dis- 
trict attorney-general  or  special  counsel  em- 
ployed by  the  governor.  The  city  authori- 
ties still  did  nothing.  But  several  hundred 
injunction  bills  were  filed  and  a  great  many 
places  closed  and  a  large  number  of  dealers 
Were  sent  to  the  work-house  for  violating  the 
injunctions.  Just  what  the  conditions  were^ 
during  this  period  is  the  subject  of  some 
controversy,  but  we  think  it  fairly  appears 
that  intoxicating  liquors  continued  to  be  sold 
in  many  places  in  the  city  in  varying  degrees 
of  openness.  There  was  undoubtedly  some 
effort  at  secrecy  and  concealment  to  guard 


against  surprise  by  the  special  counsel  in 
ehai^ge  of  the  injunction  suits  and  the  officer 
working  under  him.  But  no  danger  seems 
to  have  been  apprehended  from  any  other 
source.  Some  places  maintained  bars;  others 
did  not.  In  many  places  liquors  were  served 
in  the  rear  of  barber  shops,  restaurants,  and 
small  grocery  stores.  In  some,  lunch  counters 
were  used  as  blinds,  and,  in  others,  sales  were 
made  behind  interstate  shipping  house  signs. 
The  main  difference,  perhaps,  was  [659]  that 
stocks  of  liquors  were  not  kept  conspicuously 
displayed,  but  were  kept  more  or  less  con- 
cealed, or  where  they  could  be  quickly  re* 
moved. 

These  were  the  conditions  in  the  city  when 
in  August,  1914,  defendant  was  elected 
sheriff,  and  on  September  1,  1914,  when  he 
assumed  the  duties  of  that  office.  They  re- 
mained unchanged  until  about  February  1^ 
1915.  During  that  time  he  did  nothing 
toward  enforcing  the  liquor  laws  in  the  city 
of  Memphis  except  to  serve  the  process  from 
the  chancery  courts  in  some  three  hundred  in- 
jimction  cases.  There  were,  however,  a  num- 
ber of  roadhouses  and  other  places  outside  of 
the  city  where  liquors  were  being  sold.  These 
he  seems  to  have  endeavored  to  break  up.  He 
was  advised  by  his  counsel  that  he  had  no 
right  to  make  searches  or  to  arrest,  without 
a  warrant,  for  a  misdemeanor,  unless  com- 
mitted in  his  presence.  But  notwithstand- 
ing this,  he  had  his  deputies  make  a  number 
of  raids,  arrest  a  good  many  people,  and  de- 
stroy a  considerable  quantity  of  liquor.  He 
also,  through  his  deputies,  secured  the  in- 
dictment of  a  considerable  number  of  per- 
sons for  selling  liquors  outside  of  the  city. 

But,  on  January  29,  1915,  the  act  of  the 
removal  of  unfaithful  officers,  known  as  the 
''Ouster  Law,"  went  into  effect.  Immediate-, 
ly  the  defendant  and  the  city  officials  held  a 
conference.  The  mayor  made  a  public  an- 
nouncement that  the  liquor  laws  would  be 
enforced  in  Memphis.  Defendant  announced 
that,  co-operating  with  the  city  officials,  he 
would  enforce  the  law  in  the  county.  And, 
for  a  short  time,  there  seems  to  have 
[660]  been  a  very  fair  enforcement  of  the 
liquor  laws  in  Memphis.  But,  soon  after  the 
passage  of  the  ouster  bill,  the  poli<!y  of  en- 
forcing the  law  through  injunction  suits  was 
abandoned  and  nothing  further  was  done  in 
that  line  except  to  wind  up  the  suits  already 
commenced. 

Then,  about  May  1,  1915,  the  city  officials 
adopted  a  new  policy.  Through  the  police, 
lists  were  made  of  all  the  places  in  the  city 
in  which  it  was  known  that  liquor  was  being 
sold.  Each  dealer  was  arrested,  but  if  he 
would  turn  over  to  the  arresting  officer  "a 
forfeit"  of  $50,  he  was  left  undisturbed  in 
his  place.  If  he  did  not  appear  at  the  city 
court,  his  $60  was  forfeited  to  the  city  and 
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thiti  ended  the  matter.  If  he  appeared  he  was 
fined  $50.  In  neither  event  was  he  bound 
over  to  the  grand  jury.  Defendant  admits 
that  he  knew  of  this  practice.  Some  effort 
is  made  to  aeny  that  it  was  understood  that 
the  periodical  payment  of  this  $50  would  en- 
able the  dealer  to  continue  his  unlawful 
business  without  molestation.  But  it  had 
this  effect  and  we  cannot  doubt,  from  the 
record,  that  it  was  so  intended  and  under- 
stood. Under  this  plan  Memphis  again  had 
fairly  open  saloons.  In  places  there  was  still 
some  secrecy.  Some  places  were  being  run  in 
violation  of  injunctions,  and  precautions  had 
to  be  taken.  Others  were  selling  on  the  sly 
and  trying  to  avoid  paying  an  occasional 
**forfeit"  of  $50  to  the  city.  But  there  were 
a  great  many  open  saloons. 

These  were  the  conditions  prevailing  during 
defendant's  term  of  office  and  at  the  time  the 
petition  in  this  [661]  cause  was  filed.  For 
misconduct  and  neglect  of  duty  in  permitting 
them  to  exist,  the  mayor  and  other  city  Of- 
ficials have  been  removed.  State  v.  Crump, 
134  Tenn.  121,  183  S.  W.  505,  L.R.A.1916D 
051.  The  question  now  is  whether  they  also 
furnish  ground  for  removing  defendant  from 
the  office  of  sherifT.  If  he  was  responsible  for 
them  or  if  they  were  due  to  his  neglect  of 
any  duty  which  the  law  imposed  on  him,  he 
is  unworthy  and  must  be  removed.  But  if 
he  has  neglected  no  duty,  if  the  law  did  not 
require  him  to  do  the  things  it  is  insisted  he 
did  not  do,  and  we  should  remove  him  because 
•of  the  conditions  we  have  described,  we  would 
do  judicial  violence  to  the  law — ^the  worst 
kind  of  lawlessness. 

For  the  State,  it  is  insisted  that  it  was  his 
duty  to  suppress  these  lawless  saloons,  ar- 
rest the  offenders  and  report  them  to  the 
grand  jury.  For  the  defendant,  it  is  insisted 
that  he  was  under  no  duty  to  do  detective 
service  to  discover  violations  of  the  law;  that 
he  had  no  authority  to  arrest  for  misdemean- 
ors, without  a  warrant,  unless  the  offense  was 
committed  in  his  presence;  that  it  was  not 
only  not  his  duty,  but  would  be  unlawful  for 
him  to  swear  out  a  warrant  on  information; 
that  no  sales  of  liquor  were  made  in  his  pres- 
ence; and  that,  therefore,  he  neglicted  no 
duty  which  the  law  imposed  on  him  when  he 
failed  to  put  an  end  to  the  conditions  of 
which  complaint  is  made. 

To  determine  this  issue,  it  is  necessary  to 
understand  just  what  the  duties  of  a  sheriff 
are.  The  office  of  sheriff  is  a  most  ancient 
one.  It  carries  with  it,  in  America,  all  of 
its  common-law  duties  and  powers  except 
[662]  as  modified  by  statute.  We  have  sev- 
eral statutes  which  bear  on  the  question  and 
which,  taken  together,  set  out  the  duties  of 
the  sheriff  very  much  as  they  existed  at  com- 
mon law. 

Aside  from  the  ordinary  duties  to  execute 
and  return  process,  to  attend  upon  the  courts, 


and  to  take  charge  of  the  jail,  the  following 
statutes,  as  set  out  in  Shannon's  Code,  are 
applicable : 

Sec.  452.  "The  sheriff  and  his  deputies  are 
conservators  of  the  peace,  and,  to  keep  the 
peace,  prevent  crime,  arrest  any  person  law- 
fully, or  to  execute  process  of  law,  may  call 
any  person  or  summon  the  body  of  the  county 
to  their  aid.'' 

Sec.  6892.  "Public  offenses  may  be  prevent- 
ed by  the  intervention  of  the  officers  of  justice 
(1)  by  requiring  security  to  keep  the  peace; 
and  (2)  by  suppressing  riots,  unlawful  as- 
semblies, and  breaches  of  the  peace." 

Sec.  6893.  "Whenever  the  officerp  of  justice 
are  authorized  to  act  in  the  prevention  of 
public  offenses,  other  persons  who,  by  tlieir 
command,  act  in  their  aid,  are  justified  in  so 
doing." 

Sec.  6894.  "The  sheriff  is  the  principal 
conservator  of  the  peace  in  his  county,  and 
it  is  his  duty  to  suppress  all  affrays,  riots. 
routs,  unlawful  assemblies,  insurrections,  or 
other  breaches  of  the  peace,  to  do  which,  lie 
may  summon  to  his  aid  as  many  of  the  male 
inhabitants  of  the  county  as  he  thinks 
proper." 

Sec.  6895.  "The  judicial  and  ministerial 
officers  of  justice  in  the  State,  and  the  mayor, 
aldermen,  marshals,  and  police  of  cities  and 
towns,  are  also  conservators  [663]  of  the 
peace,  and  required  to  aid  in  the  prevention 
and  suppression  of  public  offenses,  and  for 
this  purpose  may  act  with  all  the  power  of 
the  sheriff." 

Sec.  6898.  "If  any  person  commanded  to 
aid,  under  the  provisions  of  this  chapter,  any 
magistrate  or  officer,  without  good  cause,  re- 
fuses or  neglects  to  obey  such  command,  be 
is  guilty  of  a  misdemeanor." 

Sec.  6899.  "If  a  magistrate  or  officer,  hav- 
ing notice  of  any  unlawful  act  provided 
against  in  this  chapter,  neglects  or  refuses  to 
do  his  duty  in  the  prevention  of  the  public 
offense,  he  is  guilty  of  a  misdemeanor." 

When  an  offense  has  been  committed,  a 
warrant  for  the  arrest  of  the  offender  may  be 
issued  by  a  justice  of  the  peace,  upon  infor- 
mation, after  he  has  examined  the  informaot 
on  oath  and  is  satisfied  that  the  offense  bas 
been  committed.  Shannon's  Code,  section 
6978. 

The  cases  in  which,  to  prevent  a  breach  of 
the  peace,  the  sheriff  may,  without  a  warrant, 
arrest  a  person  for  the  purpose  of  requiring 
him  to  give  security  to  keep  the  peace  are  set 
out  in  section  6900  of  Shannon's  Code  as  fol- 
lows: 

"It  is  the  duty  of  all  peace  oflSoers  who 
know  or  have  reason  to  suspect  any  person 
of  being  armed  with  the  intention  of  com- 
mitting a  riot  or  affray,  or  of  assaulting, 
wounding  or  killing  another  person,  or  of 
otherwise  breaking  the  peace,  to  arrest  such 
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person  forthwith,  and  take  him  before  some 
justice  of  the  peace." 

The  sacceeding  section  provides  how  the 
justice  of  the  peace  shall  require  bond  of  the 
offender  and,  in  default  thereof,  commit  him 
to  jail. 

[664]  With  respect  to  the  arrest,  without 
a  warrant,  of  persons  accused  of  felonies,  an 
officer  is  giyen  a  rather  wide  latitude,  but 
beyond  this  and  the  section  just  quoted,  the 
only  provision  for  such  arrests  is: 

'*An  officer  may  without  a  warrant,  arrest 
a  person:  (1)  For  a  public  offense  com- 
mitted or  a  breach  of  the  peace  threatened  in 
his  presence."    Shannon's  Code,  section  6097. 

To  summarize,  it  is  the  duty  of  a  sheriff 
to  keep  the  peace  and  prevent  or  suppress 
crimes  and  public  offenses.  In  order  to  do 
this,  he  is  authorized  to  arrest,  without  a 
warrant,  persons  known  to  be  or  suspected 
of  being  armed  for  the  purpose  of  committing 
a  breach  of  the  peace,  and  such  persons  may 
be  required  to  give  security  to  keep  the  peace. 
All  other  breaches  of  the  peace  he  is  simply 
commanded  to  suppress.  And,  to  this  end, 
he  is  authorized,  for  such  a  breach  of  the 
peace  threatened  in  his  presence,  to  make  an 
arrest  without  a  warrant.  He  mav  likewise 
arrest  for  any*misdemeaoor  committed  in  his 
presence.  In  the  case  of  all  other  misdemean- 
ors, he  must  have  a  warrant. 

Now  what  kind  of  an  officer  does  this  make 
of  a  sheriff?  We  cannot  agree  that  he  is 
a  mere  process  server,  or  that  he  may,  if  he 
would  discharge  the  duties  of  his  office,  be 
passive  until  some  one  swears  out  a  warrant 
for  him  to  serve.  Nor  can  he,  if  he  knows  in 
any  way  that  a  public  offense  has  been  com- 
mitted or  is  about  to  be  committed,  remain 
inactive.  His  duties  are  not  merely  to  appre- 
hend those  who  have  committed  offenses  but 
to  prevent  such  offenses.  The  sections  of  the 
[665]  Code  quoted  make  this  plain.  He  is 
"to  keep  the  peace"  and  "prevent  crime."  He 
is  to  prevent  ''public  offenses"  and  suppress 
breaches  of  the  peace.  He  is  the  commander 
in  chief  of  the  law  forces  of  the  county.  AH 
judicial  and  ministerial  officers  of  justice  and 
all  city  officials  are  required  to  aid  him,  and 
the  male  population  of  his  county  is  subject 
to  his  command  "in  the  prevention  and  sup- 
pression," not  only  of  violent  breaches  of  the 
peace,  but  of  all  public  offenses.  It  is  idle 
to  say  that  all  this  does  not  imply  initiative 
on  the  part  of  the  sheriff  in  the  enforcement 
of  the  law  against  public  offenses.  The  duties 
imposed  cannot  be  performed  without  some 
degree  of  activity  and  diligence  to  inform 
bimself  of  conditions  in  his  county.  Certain- 
ly they  preclude  the  idea  that  he  may,  with- 
out dereliction,  shut  his  eyes  to  what  is  com- 
mon knowledge  in  the  community,  or  pur^ 
posedly  avoid  information,  easily  acquired, 
which  will  make  it  his  duty  to  act. 

We  do  not  mean  that  it  is  his  duty  to 


patrol  the  county  as  the  streets  of  the  city 
are  patrolled  by  the  police,  or  to  nii^intain 
a  detective  force  to  ferret  out  crimes.  All 
jve  now  decide  is  that  it  is  the  duty  of  the 
sheriff  and  his  deputies  to  keep  their  eyes 
open  for  evidence  of  public  offenses,  and  that 
it  is  a  distinct  neglect  of  duty  for  them  to 
ignore  common  knowledge  of  law  violation  or 
to  intentionally  avoid  being  where  they  have 
reason  to  believe  that  such  offenses  are  being 
committed.  And  to  make  imperative  action 
in  the  discharge  of  his  duty  to  prevent  and 
suppress,  it  is  not  necessary  that  the^sherifT 
shall  see,  with  his  own  eyes,  an  offense 
[666]  committed  or  about  to  be  committed. 
By  section  6890,  Shannon's  Code,  it  is  provid- 
ed that  if  he  has  notice  of  such  offense  and 
does  not  do  tiis  duty  in  preventing  it,  he  is 
guilty  of  a  misdemeanor.  We  hold  that 
knowledge  comfng  to  him  from  any  source  is 
*'notice"  within  the  meaning  of  this  statute. 

Again  it  is  clear  that  the  duties  and  powers 
of  a  sheriff  within  the  limits  of  an  incorpo- 
rated city  are  precisely  the  same  that  they 
are  in  the  remainder  of  the  county.  The  law 
draws  no  distinction.  The  city  officials  are 
conservators  of  the  peace.  But  they  do  not 
supplant  him.  On  the  contrary,  by  the  ex- 
press terms  of  the  statute,  they  are  to  aid 
him.  He  is  the  chief  and  they  are  his  as- 
sistants. True,  there  is  not  ordinarily  the 
same  need  for  vigilance  on  his  part  in  the 
city  as  in  the  country.  One  of  the  chief  rea- 
sons for  the  incorporation  of  towns  and  cities 
is  to  provide  in  the  more  densely  populated 
sections,  better  police  protection,  than,  in  the 
nature  of  things,  the  sheriff's  office  can  af- 
ford. When,  therefore  a  city  has  patrolling 
its  streets  a  police  force  employed  expressly, 
to  detect  crime  and  apprehend  offenders,  the 
sheriff,  in  the  absence  of  information  to  the 
contrary,  is  justified  in  assuming  that  the 
city  officials  will  do  their  duty,  and  hence 
will  not  be  guilty  of  any  serious  neglect  of 
duty  if  he  gives  little  attention  to  police 
matters  in  such  city.  But  if  he  has  reason 
to  believe  that  the  police  force  is  neglecting 
its  duty,  or  is  in  league  with  offenders,  it  is 
his  duty  to  inform  himself.  And,  if  he  knows 
that  the  city  officials  are  deliberately  ignor- 
ing [667]  or  permitting  a  certain  class  of  of- 
fenses, his  duty  to  prevent  and  suppress  such 
offenses  is  the  same  it  would  be  if  there  was 
no  municipality  and  no  police  force. 

The  unlawful  sale  of  liquor  is  undoubtedly 
a  misdemeanor  and  public  offense  in  Tennes- 
see. It  is  not  also  a  breach  of  the  peace  t 
"The  term  'breach  of  the  peace'  is  generic  and 
includes  all  violations  of  public  peace  or 
order,  or  acts  tending  to  the  disturbance 
thereof."  5  Cyc.  p.  1024,  citing  many  au* 
thorities.    And  this  court  has  said: 

"A  breach  of  the  peace  is  'a  violation  of 
public  order,  the  offense  of  disturbing  the 
public  peace.    An  act  of  public  indecorum  is 
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also  a  breach  of  the  peace.' "  Galvin  v.  State, 
6  Cold.    (Tenn.)   294.  , 

The  sale  of  intoxicating  liquors  has  always 
been  recognized  as  tending  to  provoke  dis; 
turbances  of  good  order  and  breaches  of  the 
peace.  When  such  sales  were  lawful  it  was 
found  necessary  to  impose  upon  them  strict 
regulations  to  prevent  breaches  of  the  peace. 
Speaking  of  such  regulation  this  court  long 
ago  said: 

"This  is  a  police  regulation,  for  the  good 
order  and  quiet  of  the  city."  Smith  v.  Knox- 
viUe,  3  Head.   (Tenn.)  247. 

See,*  also,  Webster  v.  State,  110  Tenn.  507, 
62  S.  W.  179. 

The  original  four-mile  act,  which  exempted 
from  its  operation  incorporated  towns,  was 
sustained  as  a  reasonable  police  regulation 
for  the  preservation  of  peace  and  good  order. 
And  the  exception  of  incorporated  towns  was 
justified  upon  the  theory  that  such  towns 
"would  provide  the  necessary  police  force,  so 
as  to  [668]  keep  down  disturbances  and 
breaches  of  the  peace  that  arise  out  of  the 
sale  and  use  of  intoxicating  liquors."  State 
v.  Frost,  103  Tenn.  694,  64  S.  W.  986. 

And  so  when  the  four>mile  law  was  extend- 
ed to  incorporated  towns  and  cities,  the  pur- 
pose was  still  to  preserve  peace  and  good 
order.  The  Legislature  of  1877  (Laws  1877, 
c.  -23)  considered  the  sale  of  liquor  without 
adequate  police  protection  a  disturber  of 
peace  and  good  order,  and  prohibited  it.  But 
that  Legislature  thought  that,  with  such  pro- 
tection as  towns  and  cities  could  afford,  it 
was  possible  for  liquor  selling  and  peace  and 
good  order  to  co-exist.  However,  after  an  ex- 
perience of  32  years,  the  Legislature  of  1909 
evidently  concluded  that  the  sale  of  liquor, 
with  or  without  police  protection,  was  de- 
structive of  or,  at  least,  dangerous  to  peace 
and  good  order.  Whether  we  would  have 
reached  the  same  conclusion  is  immaterial. 
The  Legislature  has  so  declared  and  we  hold 
that  the  liquor  laws  of  the  state  were  passed 
as  a  means  for  preserving  the  peace,  and  that 
their  violation  is  a  breach  of  the  peace. 

We  have  been  cited  to  no  ease,  and  have 
found  none  which,  in  terms,  decides  that  the 
imlawful  sale  of  liquor  is  a  breach  of  the 
peace.  But  the  conclusion  we  have  reached 
follows  irresistibly  from  the  definition  of  a 
breach  of  the  peace  generally  accepted  by  the 
courts  and  from  the  logic  of  our  cases  cited 
above,  and  we  are  entirely  satisfied  with  its 
soundness.  True  the  unlawful  sale  of  liquors 
is  not  a  breach  of  the  peace  to  prevent  which 
the  sheriff  may  arrest  a  person  and  require 
{669]  him  to  give  bond  to  keep  the  peace. 
That,  as  we  have  seen,  can  only  be  done  when 
one  is  armed  for  the  purpose  of  committing 
a  breach  of  the  peace.  It  belongs  rather  to 
that  class  which  the  sheriff  is  commanded  to 
suppress,  and  to  prevent  which,  when  threat- 


ened in  his  presence,  it  is  his  duty  to  arrest 
without  warrant.  It  is  of  the  same' class  and 
to  be  dealt  with  in  the  same  way  as  the 
breaches  of  the  peace  enumerated  in  the  brief 
of  counsel  for  defendant,  as  follows: 

"The  term,  'breach  of  the  peace'  is  generic, 
and  includes  riotous  and  unlawful  assemblies, 
riots,  forcible  entry  and  detainer,  the  ending 
of  challenges  and  provoking  to  fight,  going 
around  in  public,  without  lawful  occasion,  in 
such  manner  as  to  alarm  the  public,  the 
wanton  discharge  of  firearms  in  the  public 
streets,  engaging  in  an  affray  or  assault, 
using  profane,  indecent,  and  abusive  language 
by  one  toward  another,  on  a  street  and  in  the 
presence  of  others,  or  being  intoxicated  and 
yelling  on  the  public  streets  in  such  manner 
as  to  disturb  the  good  order  and  tranquillity 
of  the  neighborhood."  8  Ruling  Case  Law,  p. 
285. 

The  unlawful  sale  of  liquor  being  a  breach 
of  the  peace,  it  is  not  always  necessary  for  an 
officer  to  actually  see   a   sale   before  he  is 
authorized  to  make  an  arrest  without  a  war- 
rant.    If,    in   his   presence,    such   a  sale  is 
threatened,  he  is  authorized  to  arrest  as  for 
any   other   threatened   breach   of  the  peace. 
The  threat  need  not  be  in  words.    If  one  man 
puts  himself  in  a  position  to  assault  and,  by 
his  acts,  manifests  a  purpose   [670]  to  as- 
sault another,  a  breach  of  the  peace  is  un- 
doubtedly threatened.    How  does  this  princi- 
ple apply  to  a  threatened  unlawful  sale  of 
intoxicating  liquors?     The  condemnation  of 
our  statutes  is  confined  to  the  selling  of  such 
liquors.    It  is  not  unlawful  for  a  man  to  have 
liquors,  in  any  quantity,  in  his  home  or  in 
his  place  of  business.     The  mere  presence  of 
liquors,   therefore,   without  more,   is  not  a 
public  offense,  and  will  not  under  all  circum- 
stances, indicate  a  purpose  or  threat  to  sell 
them  unlawfully.    Thus  a  stock  of  liquors  in 
a  house  from  which  an  interstate  shipping 
business  is  being  done  may  have  no  unlawful 
significance.    But  when  liquors  are  found  in 
a  place  of  business  fitted  up  as  only  saloons 
are  usually  equipped,  with  a  bar,  bartenders, 
bottles,   glasses,   and   all   the   paraphernalia 
commonly  used  in  places  where  drinks  are 
served,  there  can  be  no  doubt  of  the  purpose. 
Men  do  not  maintain  places  of  that  kind  ex- 
cept for  one  purpose.    Such  a  place,  standing 
fully  equipped  and  ready  to  serve  the  public, 
is  a  constant  threat  to  sell  liquor  unlawfully 
and  thus  breach  the  peace.    It  cannot  be  that 
an  officer,  charged  with  the  duty  of  prevent- 
ing breaches  of  the  peace,  with  this  threat 
before  his  eyes,  and  with  the  certainty  that 
the  threat  will  be  carried  into  execution  the 
moment  he  is  out  of.  sight,  is  powerless  to  act 
because  there  has  not  already  been  a  breach 
of  the  peace.    We  emphasize  his  duty  to  pre* 
vent  offenses.    And  certainly  no  rights  of  an 
individual  are  violated  when  he  is  simply  de- 
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priyed  of  the  privilege  of  doing  that  which  is 
unlawful.  The  interpoBition  of  the  law  to 
prevent  [671]  a  crime  is  more  humane  and 
less  harsh  than  its  punishment  for  one  com- 
mitted. 

Our  act  authorizing  an  arrest  for  a 
threatened  breach  of  the  peace  was  taken 
from  the  Alabama  Code  of  1852.  And  we 
quote,  with  approval,  what  the  Supreme 
Court  of  that  State  has  said  in  sustaining  the 
right  of  an  officer  to  prevent  a  threatened 
breach  of  the  peace  as  follows: 

Two  great  and  vital  principles  of  govern- 
ment are  to  be  kept  steadily  in  view,  in  pro- 
nouncing on  conduct,  such  as  is  brought  to 
view  in  this  record;  the  liberty  of  a  citizen, 
and  the  peace  and  repose  of  society.  Civil 
liberty  is  natural  liberty,  shorn  of  the  ex- 
cesses which  invade  and  trench  on  the  equal 
liberty  of  others.  No  one  can  claim  the  right 
to  violate  the  law,  and  precautionary  force 
is  justified,  to  prevent  a  greater  impending 
evil.  Such  force,  however,  is  in  its  nature 
remedial,  and  can  be  carried  no  further  than 
is  reasonably  necessary  to  prevent  the 
threatened  wrong.  Prevention  is  less  hurtful 
than  redress,  and  when  prudently  exercised, 
is  not  only  justified,  but  is  commended  of  the 
law.  No  man  can  rightfully  complain  of  any 
encroachment  upon  personal  liberty,  which 
he  himself  by  his  lawlessness  or  violence  haa 
rendered  necessary  for  the  safety  and  pro- 
tection of  others.  It  is  liberty  as  defined  by 
law,  not  unbridled  license,  our  free  Constitu- 
tion guarantees  to  every  man — ^the  humblest, 
equally  with  the  most  exalted."  Hayes  v. 
Mitchell,  60  Ala.  464. 

We  hold  therefore,  that  a  person  found  in 
control  of  such  a  place  as  we  have  described 
is  subject  to  arrest,  [672]  without  warrant, 
as  for  a  breach  of  the  peace  threatened  in  the 
presence  of  an  officer.  It  may  be  true  that 
he  has  not  committed  any  offense  for  which 
he  may  be  indicted  and  prosecuted.  But 
neither  has  the  man  who  has  threatened  an 
assault  and  battery,  or  to  send  a  challenge, 
but  has  been  arrested  before  he  could  put  his 
threat  into  execution.  In  such  cases  the  ar- 
rest is  made  not  for  the  purpose  of  inflicting 
punishment,  but  to  prevent  the  necessity  for 
punishment.  It  is  not  to  be  followed  by  im- 
prisonment, unless  it  shall  be  necessary  to  so 
restrain  the  offender  to  prevent  the  threat- 
ened offense.  The  limit  of  the  force  that  may 
lawfully  be  used  to  prevent  a  breach  of  the 


There  should  certainly  be  no  imprisonment, 
unless  the  circumstances  rendered  such  im- 
prisonment necessary.  If,  by  reason  of  the 
unreasonableness  of  the  hour,  or  the  inaccessi- 
bility of  the  mayor  or  other  magistrate  hav- 
ing jurisdiction,  the  offender  could  not  be 
then  brought  to  trial;  or,  if  by  reason  of 
riotous  or  lawless  conduct,  the  peace-preserv- 
ing powers  of  the  marshal  were,  or  seemed  to< 
be  in  request,  to  maintain  the  general  peace, 
or  to  protect  [673]  others  or  their  property 
from  lawlessness,  then  it  would  not  be  the 
duty  of  the  marshal  to  exhaust  his  entire 
energies,  in  personally  detaining  the  prisoner, 
to  the  neglect  of  all  other  equally  pressing 
duties.  In  such  case,  he  would  be  authorized 
to  imprison  the  offender,  until  he  could  be 
properly  brought  to  trial."  Hayes  v. 
Mitchell,  69  Ala.  452;  Johnson  v.  Americus, 
46  Ga.  80;  Boaz  v.  Tate,  43  Ind.  60. 

In  other  words,  in  obedience  to  the  com- 
mand to  prevent  and  suppress  breaches  of  the 
peace,  the  ofiicer  making  the  arrest  is  to  do 
whatever,  under  the  circumstances  is  reason- 
ably necessary  to  prevent  the  threatened  of- 
fense. In  the  event  of  an  unlawful  assembly, 
he  will  command  that  the  persons  assembled 
disperse.  If  the  command  is  obeyed,  his  duty 
is  done.  If  it  is  not  obeyed,  he  will  arrest 
those  who  disobey  and  detain  them  until  the 
assembly  is  dispersed.  Yerkes  v.  Smith,  157 
Mich.  559,  122  N.  W.  223.  II  one  threatens 
an  assault  and  is  arrested  by  an  officer  in 
whose  presence  the  threat  is  made,  he  will  be 
detained  until  the  danger  of  the  assault  ap- 
pears to  have  passed,  and  then  released.  So 
if  an  officer  finds  a  saloon,  such  as  we  have 
described,  it  is  his  duty  to  do  whatever  is 
reasonably  necessary  to  prevent  the  threat- 
ened sales  of  liquors.  Manifestly  his  first 
step  will  be  to  arrest  the  person  in  charge 
for  a  threatened  breach  of  the  peace.  Hav- 
ing done  this,  he  should  detain  such  person 
until  the  danger  of  the  threatened  breach  of 
the  peace  is  removed.  How  this  danger  can 
be  effectually  removed  will  depend  on  the 
circumstances.  If  this  can  be  done  [674]  by 
seizing  and  removing  the  liquors,  such  action 
is  within  the  power  of  the  officer.  Or,  if 
necessary,  he  may  close  the  place  of  business 
and  keep  it  closed  until  the  purpose  of  con- 
ducting it  as  a  saloon  is  abandoned. 

It  may  be  said  that  this  involves  an  arbi- 
trary invasion  of  property  rights.  But  the 
law  does  not  hold  one's  property  more  sacred 


peace,  as  held  by  the  Alabama  court,  is  that '    than  his  person.     And  it  must  be  conceded 


it  shall  "be  carried  no  further  than  is  reason- 
ably necessary  to  prevent  the  threatened 
wrong." 

In  the  Alabama  case  referred  to  it  was  held 
that  the  circumstances  might  be  such  as  to 
justify  the  arresting  officer  in  even  putting 
the  offender  in  jail,  the  court  saying: 

"The  right  to  imprison  was  a  question  for 
the    jury,    under    appropriate    instructions. 


that  his  person  may  be  seized  when  necessary 
to  prevent  a  breach  of  the  peace. 

It  is  insisted  that  this  calls  on  the  sheriff 
to  render  services  for  which  the  law  provides 
no  compensation.  It  may  be  that  he  will 
sometimes  do  things  not  covered  by  the  fee 
bill.  But,  if  so,  this  is  nothing  more  than 
is  incident  to  the  work  of  men  in  every  walk 
of  life.     He  must  take  his  office  with  its 
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burdens  as  well  as  its  emoluments.  Besides 
when  one  is  arrested  for  threatening  a  breach 
of  the  peace  by  maintaining  a  saloon,  it  will 
rarely  be  the  case  that  sufficient  evidence  of 
past  offenses  will  not  be  found  to  justify 
swearing  out  a  warrant  upon  which  the  of- 
fender can  be  prosecuted  and  convicted. 

Of  course  what  we  have  said  here  does  not 
apply  to  all  places  in  which  liquors  are  found. 
We  apply  it  now  only  to  places,  like  saloons, 
so  fitted  up  as  to  be  a  constant  invitation  to 
the  public  to  buy  and  drink.  So  applied,  the 
things  we  have  held  that  the  sheriff  is  au- 
thorized to  do  are  nothing  more  than  the  de- 
fendant himself  did  in  liis  efforts  to  enforce 
the  law  in  the  rural  districts.  In  fact  these 
are  the  very  things  that  all  faithful  officers, 
who  have  really  tried  to  enforce  the 
[675]  law,  have  found  it  necessary  to  do  and 
have  done  for  years.  There  has  been  an  im- 
pression that  such  officers  were,  in  fact  ex- 
ceeding their  lawful  authority.  It  is  time 
they  were  authoritatively  advised  that,  in 
doing  these  things,  so  long  as  they  do  not 
abuse  their  power  they  have  the  full  sanction 
and  protection  of  the  law. 

We  are  not  unmindful  of  the  contention  of 
counsel  that  an  officer  has  no  right  to  arrest, 
without  a  warrant,  for  a  misdemeanor  not 
committed  in  his  presence.  That  rule  is  too 
well  understood  to  require  the  citation  of 
authorities.  N.or  do  we  mean  to  depart  from 
it.  But,  under  the  statute  quoted,  an  arrest 
may  lawfully  be  made  when  no  misdemeanor 
has  in  fact  been  committed  if  it  is  necessary 
to  prevent  a  threatened  breach  of  the  peace. 
Whatever  is  a  violation  of  public  order  or 
tends  to  the  disturbance  of  public  peace  or 
order  is  a  breach  of  the  peace.  In  the  judg- 
ment of  the  Legislature,  the  sale  of  intoxi- 
cating liquors  is  such  a  violation  of  good  order 
and  so  tends  to  the  disturbance  of  public 
peace  and  order  that  laws  have  been  enacted 
prohibiting  such  sales.  A  violation  of  these 
laws  undoubtedly  violates  good  order  and 
tends  to  the  disturbance  of  public  peace  and 
order,  and,  by  all  the  accepted  rules  of  con- 
struction and  of  logic,  is  a  breach  of  the 
peace. 

For  any  misdemeanor,  whether  also  a 
breach  of  the  peace  or  not,  actually  com- 
mitted, no  arrest  can  be  made  without  a  war- 
rant, unless  the  offense  is  committed  in  the 
presence  of  the  arresting  officer.  But  to  pre- 
vent any  offense  which  is  a  breach  of  the 
peace,  threatened  [676]  in  the  presence  of  an 
officer  an  arrest  may  be  made  without  a  war- 
rant. So,  to  arrest  for  a  sale  of  liquor,  not 
made  in  his  presence,  an  officer  must  have 
a  warrant.  But  to  prevent  such  a  sale,  when 
threatened  in  his  presence,  he  needs  no  war- 
rant. Hence  when  he  finds  a  man  in  posses- 
sion of  a  saloon,  with  everything  ready  to 
serve  customers,  such  a  man  is  undoubtedly 


threatening,  in  the  presence  of  mn  officer,  a 
breach  of  the  peace  which  he  will  commit  un- 
less prevented.  We  have  no  hesitancy  in 
holding  that  it  is  the  duty  of  the  officer  to 
prevent  the  breach  of  the  peace  by  making 
an  arrest.  It  cannot  be  that  an  officer  of  the 
law  must  stand  powerless  in  the  presence  of 
complete  preparations  for  a  breach  of  the 
peace  which  is  sure  to  be  committed  as  soon 
as  he  is  out  of  sight. 

Moreover,  as  we  have  seen,  when  the  sheriff 
has  notice  that  an  offense  is  being  committed, 
it  is  his  duty  to  act  in  prevention  and  sup- 
pression. This  involves  the  duty  to,  at  least, 
make  some  investigation  to  ascertain  the 
facts.  That  defendant  had  notice  that  sa- 
loons were  running  in  Memphis,  we  do  not 
doubt  from  the  record.  And  it  is  impossible 
that,  with  saloons  running  as  the  record 
shows  they  were,  the  sheriff  and  his  deputies 
could  not,  with  slight  effort,  have  put  them- 
selves in  possession  of  sufficient  knowledge  to 
satisfy  a  justice  of  the  peace  that  the  offense 
of  selling  liquor  had  been  committed.  Nor 
do  we  understand  that  it  was  necessary  for 
the  officers  to  actually  see  sales  before  swear- 
ing out  warrants.  We  are  aware  that  State 
▼.  Good,  9  Lea  (Tenn.)  240,  holds  that  when 
the  informant  [677]  does  not  know  the  facts, 
but  has  only  been  informed  of  them,  the 
justice  of  the  peace  is  not  authorised  to  is- 
sue the  warrant.  But  if  any  officer  knows 
the  facts  which  reasonably  lead  to  the  con- 
clusion that  sales  of  liquor  have  been  made, 
he  is  within  the  rule  laid  down  in  that  case 
and  is  justified  in  swearing  out  a  warrant, 
although  he  may  not  have  actually  seen  the 
sales. 

We  have  said  that  the  sheriff  is  not  bound 
to  maintain  a  detective  force.  It  is  also  true 
that  there  is  no  statute*  which,  in  terms, 
makes  it  his  duty  to  swear  out  warrants  or 
give  information  to  the  grand  jury.  But 
when  he  is  commanded  to  prevent  and  sup- 
press crimes,  public  offenses,  and  breaches  of 
the  peace,  it  is  incumbent  on  him  to  use  all 
the  means  which  the  law  has  provided  to  ac- 
complish that  end.  If  complaint  is  made  to 
him  or  he  has  notice  that  an  c^ense  has  been 
conmiitted,  or  is  about  to  be  committed,  it  is 
his  duty  to  investigate.  If  an  offense  is  com- 
mitted or  a  breach  of  the  peace  threatened  in 
his  presence,  it  is  his  duty  to  arrest  without 
a  warrant.  If,  upon  investigation,  he  learns 
facts  which  show  that  an  offense  has  been 
committed,  it  is  his  duty  to  swear  out  a  war- 
rant and  make  the  arrest.  If  he  has  reason 
to  believe  that  an  offense  has  been  com- 
mitted, but  does  not  know  facts  sufficient 
to  justify  his  swearing  out  a  warrant,  it  is 
his  duty  to  report  the  matter  to  the  grand 
jury  for  investigation.  Nothing  short  of 
this  will  be  a  complete  performaaee  of  his 
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duty  to  prevent  and  suppress  crime  and  pub- 
lic offenses. 

[678]  Has  the  defendant  neglected  to  per- 
form the  duties  of  his  office  as  thus  fixed  by 
the  lawT  So  far  as  the  county  outside  of  the 
limits  of  the  city  of  Memphis  is  concerned, 
with  a  single  exception,  we  think  he  has  not. 
and,  as  to  this  part  of  the  county,  his  concep- 
tion of  the  duties  of  his  office  was  just  about 
as  we  have  stated  them  to  be.  Some  criticism 
is  made  of  his  conduct  with  respect  to  the 
sale  of  liquor  at  certain  roadhouses.  But  it 
appears  that  he  made  numerous  arrests, 
a  number  of  raids,  destroyed  considerable 
quantities  of  liquors,  and  secured  many  in- 
dictments. On  the  whole  we  think  he  acted 
in  good  faith  and  with  reasonable  vigor  in  the 
effort  to  enforce  the  liquor  laws  outside  of 
the  city  of  Memphis  with  a  single  exception 
to  be  now  referred  to. 

The  Tri-State  Fair  was  held  in  September, 
1914,  just  outside  the  limits  of  Memphis.  At 
some  time  between  defendant's  election,  in 
August,  1914,  and  his  induction  into  office  on 
September  1st,  in  a  conference  at  which  he 
(Mayor  Crump)  and  the  chief  of  police 'of 
Memphis  were  present,  he  was  asked  if  he 
would  permit  liquor  to  be  sold  on  the  fair 
grounds.  He  at  first  replied  that  he  would 
not,  as  that  would  be  a  prostitution  of  his 
office.  But,  after  some  remarks  by  the  mayor, 
he  said  that  if  as  many  as  ten  of  the  directors 
of  the  fair  would  ask  it  in  writing,  he  would 
a^ree.  This  is  the  version  as  given  by  the 
chief  of  police.  The  defendant  does  not  de- 
ny it  and  Mr.  Crump  was  not  called  as  a  wit- 
ness. The  chancellor  accepted  it  as  true,  as 
do  we  also.  It  does  not  appear  that  the  peti- 
tion suggested  was  ever  signed  or  presented. 
But  it  does  appear  that  beer  and  [679]  whisky 
were  sold  openly  on  the  grounds  during  the 
fair,  and  that  defendant  was  present  and 
could  not  have  been  ignorant  of  the  sales, 
though  he  may  have  avoided  actually  seeing 
them.  The  agreement,  made  before  he  be* 
came  sheriff,  could  not  be  made  a  ground  for 
his  removal,  unless  it  was  afterwards  carried 
out.  We  do  not  know  whether  the  directors 
^*ver  signed  a  petition  as  suggested,  nor  do  we 
know  that  defendant  ever  formally  waived 
the  petition  as  a  condition  to  his  agreement. 
But  whether  by  his  express  agreement  or  not, 
intoxicating  liquors  were  sold  openly  on  the 
grounds,  and  he  was  present  and  took  no 
steps  to  prevent  it. 

In  the  city  of  Memphis,  defendant  admits 
that  he  did  nothing  toward  enforcing  the 
liquor  laws  except  to  serve  such  process, 
principally  in  injunction  cases,  as^was  placed 
in  his  hands.  He  was  personally  and  po- 
litically on  the  most  intimate  terms  with  the 
mayor  of  Memphis.  Whether  by  formal 
agreement  or  tacit  understanding  or  on  his 
own  motion,  it  is  manifest,  from  his  own 
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testimony,  that  he  was  content  to  leave  the 
enforcement  or  nonenforcement  of  the  laws 
against  selling  intoxicating  liquors  entirely 
to  the  city  authorities.  At  the  same  time  he 
admits  that  he  knew  that,  from  September  1, 
1914,  to  January  29,  1916,  the  city  authori> 
ties  were  making  no  effort  to  enforce  these 
laws,  and  that,  from  May  to  October,  1915, 
they  were  merely  arresting  liquor  dealers,  col- 
lecting $50  from  each,  and  binding  none  of 
them  over  to  the  grand  jury.  His  failure 
[680]  to  act,  under  these  circumstances,  was 
a  clear  neglect  to  perform  the  duties  of  his 
office. 

The  excuse  is  offered  that,  wlieu  he  was  in- 
ducted into  office  the  state  was  proceeding 
against  liquor  dealers  by  injunction  suits  and 
that  this  was  the  most  effective  weapon 
against  them.  But  this  is  only  an  additional 
means  of  enforcing  the  law  and  relieves  no 
officer  of  any  of  the  ordinary  duties  of  his 
office. 

It  is  also  urged,  in  excuse,  that  the  officials 
of  the  criminal  court  were  so  derelict  in  the 
discharge  of  their  duties  that  nothing  would 
have  been  accomplished  by  having  offenders 
bound  over  to  the  grand  jury.  But  however 
this  may  have  been,  the  derelictions  of  other 
officials  cannot  excuse  him  for  failure  to  do 
what  the  law  plainly  required  him  to  do  for 
the  prevention  of  public  offenses.  Besides  it 
is  conceded  that,  during  a  portion  of  his 
term,  the  chancery  courts  were  very  active 
and  the  counsel  employed  by  the  Governor 
very  energetic  in  proceeding  against  dealers 
by  injunction.  In  these  proceedings,  defend- 
ant gave  no  aid  except  to  serve  process.  If 
he  really  desired  to  enforce  the  law  and  felt 
that  his  efforts  were  being  obstructed  in  the 
criminal  court,  a  report  to  the  official  in 
charge  of  these  proceedings  would  have 
brought  most  effective  aid.  It  is  said,  how- 
ever, that  the  Xuisance  Act  does  not  impose 
any  duty  on  him.  It  is  true  that  act  does  not 
mention  the  sheriff,  and  he  is  not  authorized 
to  institute  any  proceeding  under  it.  But 
neither  is  there  any  act  which,  in  terms,  says 
that  he  shall,  under  any  circumstances,  swear 
out  a  warrant  or  give  information  to  the 
[681]  grand  jury  and,  counsel  say,  no  statute 
says  that  he  shall  ever  niake  an  arrest  with- 
out a  warrant;  the  only  provision  being  that 
he  may  do  so  in  certain  cases.  But  he  is 
commanded  to  preserve  the  peace  and  prevent 
and  suppress  public  offenses.  And  we  hold 
that  this  makes  it  his  duty  to  use  all  the  ma- 
chinery which  the  law  provides  to  accomplish 
that  result.  It  is  his  duty  to  co-operate  with 
all  other  officials  who  are  charged  with  duties 
looking  to  the  same  end.  If,  therefore,  he 
found  that  the  enforcement  of  the  law  was 
being  obstructed  in  the  criminal  court,  while 
this  would  not  relieve  him  of  the  duty  to  have 
offenders   bound  over,   it  would   impose  the 
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additional  duty  of  enlisting  the  aid  of  those 
in  charge  of  injunction  suits. 

In  reaching  these  conclusions,  we  have  not, 
we  think,  put  any  harsh  or  strained  construc- 
tion on  the  law.  We  have  only  held  that  the 
sheriff  must  be  a  real  conservator  of  the  peace 
and,  to  that  end,  must,  in  good  faith,  use  all 
the  power  which  the  law  gives  him  to  prevent 
and  suppress  public  offenses. 

It  is  not  to  be  expected  that  any  sheriff  can 
so  conduct  his  office  that  no  liquor  will  be  sold 
in  his  county  any  more  than  that  there  will 
be  no  such  crimes  as  larceny,  disturbing  pub- 
lic worship,  or  assault  and  battery.  And  no 
sheriff  who,  with  reasonable  intelligence, 
makes  aoC  honest  effort  to  prevent  and  sup- 
press public  offenses  of  all  kinds  has  anything 
to  fear  from  the  courts. 

The  inquiry  of  counsel  as  to  what  defend- 
ant could  have  lawfully  done  is  a  pertinent 
one.  We  have  no  [682]  right  to  condemn 
him,  unless  we  can  show  what  the  law  made 
it  his  duty  to  do.  But  what  we  have  said 
furnishes,  we  think,  a  definite  answer  to  that 
question.  We  have  no  doubt,  from  the  record 
that,  during  at  least  a  portion  of  his  term  he 
had  notice  that  a  number  of  saloons  were 
being  run  openly  and  that  the  city  authori- 
ties were  doing  nothing  to  suppress  them.  It 
is  equally  clear  that  no  efforts  were  being 
made  to  conceal  their  operations  from  his 
force.  What  could  he  and  his  deputies  have 
done?  (1)  They  had  only  to  step  into  these 
places,  observe  a  sale,  and  make  an  arrest  for 
an  offense  committed  in  their  presence,  or  if 
they  found  the  place  ready  for  business,  but 
saw  no  sales  made,  they  could  have  made  an 
arrest  for  a  breadi  of  the  peace  threatened 
in  their  presence,  and  could  then  have  seized 
the  liquor  or  closed  the  place,  as  under  the 
circiunstancee,  would  have  been  reasonably 
necessary  to  prevent  sales  being  made.  (2) 
With  notice  of  these  open  saloons  a  slight  in- 
vestigation would  have  put  his  deputies  in 
position  to  swear  out  warrants.  (3)  If  his 
efforts  had  been  obstructed  in  the  criminal 
court,  he  could  have  reported  to  the  official  in 
charge  of  injunction  suits  and  secured  ef- 
fective aid. 

We  have  not  overlooked  the  authorities 
cited  by  counsel  but  have  considered  them. 
Most  of  them  are  not  in  conflict  with  what  we 
have  held. 

Com.  V.  Wright,  158  Mass.  149,  33  N.  E. 
82,  19  L.R.A.  206,  35  Am.  St.  Rep.  475,  simp- 
ly holds  that  for  statutory  misdemeanors,  not 
amounting  to  a  breach  of  the  peace,  an  of- 
ficer has  no  authority  to  arrest  [683]  without 
a  warrant,  though  the  offense  be  committed  in 
his  presence,  "unless  it  is  given  by  statute." 
But  our  statute  extends  the  authority  to  all 
"public  offenses." 

Pinkerton  v.  Verberg,  78  Mich.  573,  44  N. 
W.  679,  7  L.R.A.  607,  18  Am.  St  Rep.  473, 


holds  that  a  police  officer  cannot^  without  a 
warrant,  lawfully  arrest  a  woman  upon  mere 
suspicion  that  she  is  on  the  street  for  the 
purpose  of  plying  her  vocation  as  a  prosti- 
tute. 

Jamison  v.  Gaernett,  10  Bush  (Ky.)  221, 
merely  denies  the  power  of  an  officer  to  ar- 
rest, without  warrant,  for  an  assault  not  com- 
mitted in  his  presence. 

Robison  v.  Miner,  68  Mich.  649,  37  N.  W. 
21,  and  8  Ruling  Case  Law,  p.  258,  citing  a 
Florida  case  holding  that  carrying  concealed 
weapons  is  not  a  breach  of  the  peace,  as  well 
as  some  other  cases,  not  cited,  but  which  we 
have  examined,  are,  in  principle,  more  or  less 
in  conflict  with  our  holding  that  the  unlaw- 
ful selling  of  liquor  is  a  breach  of  the  peace. 
But,  we  think,  they  are  not  supported  by  the 
weight  of  authority  or  reason. 

It  is  not  necessary  to  discuss  other  charges 
of  the  bill  further  than  to  say,  in  fairness  to 
defendant,  that  we  do  not  find  that  the 
charges  of  official  oppression  and  demanding 
and  receiving  illegal  fees  are  sustained  by  the 
record. 

For  the  reasons  stated,  the  decree  of  the 
chancellor  must  be  reversed,  and  a  decree 
entered  here,  removing  defendant  from  the 
office  of  sheriff  of  Shelby  county. 

In  the  record  of  this  case,  no  effort  has  been 
made  to  comply  with  the  rule  requiring  bills 
of  exceptions  [684]  to  state  the  evidence  in 
narrative  and  condensed  form.  Nor  has  any 
abstract  of  the  evidence  been  filed.  The  bill 
of  exceptions  consists  of  a  literal  transcript 
of  what  occurred  on  the  trial,  including  num* 
erous  lengthy  arguments  by  counsel,  making 
six  large  volumes.  It  is  insisted  by  defend- 
ant's counsel  that  the  court  ought  not  to  ex- 
amine the  testimony,  but  should  decide  the 
cpse  on  the  facts  set  out  in  the  opinion  of 
the  chancellor.  In  view  of  the  summary  char- 
acter of  this  proceeding  and  the  expressed 
purpose  of  the  legislature  that  it  should 
speedily  be  disposed  of  on  its  merits,  and 
the  short  time  between  the  trials  below  and 
here,  we  have  not  done  this*,  but  have  ex- 
amined the  entire  record.  Our  conclusions 
in  the  main,  are  based  however,  on  the  facts 
found  by  the  chancellor  to  be  true. 

But  we  do  not  think  the  additional  cost 
resulting  from  failure  to  comply  with  the 
rule  should  be  borne  by  the  defendant. 
Three-fourths  of  the  cost  of  the  transcript 
will  be  taxed  against  Shelby  county.  The 
remainder  of  the  costs  of  this  court  as  well 
as  the  costs  of  the  court  below  wiU  be  paid 
by  the  defendant. 

On  Petition  fob  Reheasing. 

(October  11,  1916.) 

[688]  F&iiSSON,  J. — ^In  a  very  earnest  peti- 
tion to  rehear  we  are  asked  to  reconsider 
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our  opinion  in  which  it  was  held  that  the 
defendant  should  he  removed  from  the  ofBce 
of  sheriff  of  Shelby  county. 

[689]  When  the  cause  was  heard  three 
members  of  the  court  were  absent  and  their 
places  occupied  by  special  judges.  In  view 
of  this  fact,  an  oral  argument  of  the  petition 
has  been  permitted,  and  the  conclusions  now 
announced  reached  by  the  court,  composed  of 
four  regular  members  and  the  writer  sitting 
as  a  special  judge. 

As  counsel  seem  to  be  under  some  misap- 
prehensions, we  will  restate  briefly  what  was 
decided. 

The  facts  which  We  held  justified  defend- 
ant's removal  were  these: 

(1)  During  the  Tri-State  Fair,  which  was 
htld  in  September,  1914,  in  Shelby  county 
outside  the  corporate  limits  of  the  city  of 
Memphis,  intoxicating  liquors  were  sold  open- 
ly on  the  fair  grounds,  and  he  was  present 
and  took  no  steps  to  prevent  it,  although  he 
had  previously  said  that  to  permit  it  would 
be  to  prostitute  his  office. 

(2)  During  his  term  as  sheriff,  although, 
with  the  exception  above  stated,  he  made  an 
honest  effort  to  enforce  the  liquor  laws  in 
the  rural  districts,  he  did  nothing  toward 
enforcing  them  in  the  city  of  Memphis,  ex- 
cept to  serve  such  process  as  was  placed  in 
his  hands,  in  spite  of  the  fact  that  during 
at  least  a  part  of  the  time  there  were  a 
great  many  open  saloons  running,  and  he 
knew  that  during  a  portion  of  his  term  the 
city  authorities  were  doing  nothing  either 
to  prevent  or  punish  violations  of  the  liquor 
laws,  and  during  another  part  of  his  term 
they  were  merely  [690]  arresting  liquor  deal- 
ers, requiring,  in  each  case,  the  payment  of 
$50  to  the  city,  and  binding  no  one  over  to 
the  grand  jury,  but  leaving  offenders  undis- 
turbed in  their  places  of  business,  and  im- 
mune from  punishment  under  the  laws  of 
the  State. 

None  of  these  facts  have  been  challenged 
by  the  petition  to  rehear  or  tlie  argument  in 
support  of  it  except  it  is  insisted  that, 
though  liquor  was  being  sold  in  many  places, 
there  is  ''no  definite  and  sufficient  proof"  that 
any  of  these  places  were  open  saloons,  or,  if 
so,  that  defendant  knew  of  them.  But  this 
contention  does  not  deny  that  he  knew  that 
the  city  authorities  were,  in  effect,  shielding 
numerous  offenders  from  prosecution  by  ex- 
acting tribute  to  the  city  and  leaving  them 
free  to  continue  their  unlawful  business.  He, 
therefore,  knew  that,  to  the  extent  of  pro- 
tecting them  from  punishment  in  the  State 
courts,  the  city  officials  were  in  league  with 
the  offenders.  We  are,  however,  entirely 
satisfied  that,  at  least  for  a  considerable 
time  before  this  proceeding  was  commenced, 
there  were  many  open  saloons  in  Memphis, 
not  a  few  o|  them  in  the  business  section  of 


the  city,  and  some  of  them  being  conducted 
with  such  openness  that  sales  over  the  bar 
could  be  observed  from  the  street.  The  rec- 
ord shows  that  there  were  numerous  places 
in  Memphis  where  complete  strangers  could 
and  did  go,  and,  without  question  or  diffi- 
culty, purchase  intoxicating  drinks,  and  have 
them  served  just  as  such  drinks  are  ordina- 
rily purchased  and  served  in  saloons,  and 
that  many  of  them  had  all  the  well-known 
[691]  indicia  of  open  saloons.  And  the  evi- 
dence leaves  no  doubt  that  these  facts  were 
generally  known  in  the  community.  W^e  have 
accepted  as  true  defendant's  statement  that 
he  was  not  in  a  saloon  during  his  term  and 
did  not  actually  see  a  sale  of  liquor.  Indeed 
we  have  found,  in  the  record,  no  reason  to 
doubt  his  entire  truthfulness  as  a  witness. 
But  his  testimony,  as  a  whole,  admits  a 
knowledge  that  the  city  authorities  were  per- 
mitting liquor  dealers  to  continue  their  busi- 
ness upon  the  payment  of  an  occasional  $50, 
and  contains  no  denial  of  the  circumstances 
shown  from  which  he  could  have  had  no 
doubt  that  these  laws  were  being  ignored 
and  extensively  violated.  And  the  slightest 
effort  would  have  given  him  actual  knowledge 
of  the  conditions.  The  saloons  were  as  open 
to  him  as  to  the  public.  In  entering  them, 
he  would  no  more  have  been  a  trespasser 
than  any  other  citizen.  The  record  satisfies 
us  that  the  persons  in  charge  of  these  places 
felt  perfectly  secure  from  interference  by  the 
sheriff  or  his  deputies,  and  that  their  ap- 
pearance would  have  caused  no  suspension  of 
operations  and  they  could  easily  have  seen 
what  the  other  witnesses  saw.  The  conclu- 
sion must  be  that  he  did  not  see  open  saloons 
and  liquor  sales  because  it  was  not  his  policy 
to  see  them.  That  this  was,  in  fact,  his  atti- 
tude is  obvious  from  the  testimony  that  on 
one  occasion  he  learned  that  the  city  authori- 
ties had  arrested,  for  liquor  selling,  the  keep- 
er of  a  place  where  some  of  his  deputies  were 
accustomed  to  eat  lunch  and  advised  them 
not  to  go  there  any  more.  [692]  Under  these 
circumstances  it  cannot  be  unfair  to  hold 
him  to  the  duties  which  rest  upon  a  sheriff 
who  knows  that  saloons  are  being  run  openly 
in  his  county.  We  have  accordingly  based 
his  removal  upon  his  total  and  intentional 
neglect  of  any  effort  to  suppress  saloons  or 
other  places  where  liquor  was  sold  openly. 

We  haye  not  undertaken  to  determine  what 
degree  of  failure  to  suppress  bootlegging  or 
other  secret  methods  of  selling  liquor  would 
justify  the  removal  of  a  sheriff.  It  is  suffi- 
cient now  to  say  that  the  law  is  not  unrea- 
sonable and  does  not  require  impossibilities 
of  the  sheriff  any  more  than  of  any  other 
person.  The  inquiry  always  must  be  whether 
he  has  made  an  honest  and  reasonably  intel- 
ligent effort  to  do  his  duty.  If  he  has  done 
this,  the  courts  will  not  remove  him,  though 


900 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


his  efforts  may  not  have  been  wholly  success- 
ful. In  other  words,  his  right  to  hold  his 
office  depends  upon  the  good  faith  of  his 
efforts  rather  than  upon  the  degree  of  his 
success.  The  fact  that  a  few  or  many  viola- 
tions of  the  laAy  have  occurred  in  his  county 
will  never,  without  more,  justify  his  removal. 
His  good  faith,  or  lack  of  it,  must  be  deter- 
mined by  the  circumstances  of  each  case.  In 
the  present  case  we  are  relieved  of  the  neces- 
sity of  going  into  these  questions,  because 
we  are  dealing  with  a  defendant  who  express- 
ly admits  facts  which  show  that,  so  far  as 
the  city  of  Memphis  is  concerned,  ho  had 
every  reason  to  believe  that  the  law  was 
being  constantly  violated  and  made  no  effort 
to  do  anything. 

[693]  In  concluding  that  the  facts  stated 
above  required  defendant's  removal,  we  made 
the  following  rulings  as  to  the  duties  of  a 
sheriff; 

(1)  He  is  the  chief  conservator  of  the 
peace  in  his  county  and  expressly  required 
to  keep  the  peace,  and  to  prevent  and  sup- 
press public  offenses  and  breaches  of  the 
peace. 

(2)  Ordinarily  he  may  rightfully  assume 
that  the  police  officers  of  incorporated  towns 
and  cities  will  do  their  duty,  and  hence  will 
be  guilty  of  no  serious  neglect  of  duty  if  he 
gives  but  little  attention  to  police  matters 
in  such  places.  But  if  he  knows,  or  has  rea- 
son to  believe,  that  they  are  neglecting  their 
duty  or  are  in  league  with  offenders,  his 
duties  are  the  same  as  in  the  rural  districts. 

(3)  He  is  not  a  mere  process  server,  but 
his  duties  require  initiative  on  his  part  in  the 
enforcement  of  laws  against  public  offenses. 
It  is  therefore  his  duty  to  exercise  the  pow- 
ers conferred  upon  him,  and  to  use  the  means 
provided  by  law  to  accomplish  the  prevention 
and  suppression  of  public  offenses. 

(4)  He  must  use  a  reasonable  degree  of 
diligence  to  inform  himself  of  conditions  in 
his  county,  and  will  be  derelict  if  he  shuts 
his  eyes  to  what  is  generally  know^n  in  the 
community,  or  purposely  avoids  information, 
easily  acquired,  which  will  make  it  his  duty 
to  act. 

(5)  If  he  has  notice  of  any  public  offense, 
it  is  his  duty  to  act  in  its  prevention. 

[594]  With  respect  to  the  means  which 
the  law  affords  for  the  performance  of  these 
duties,  we  held: 

(1)  For  any  public  offense  committed  irt 
his  presence  the  sheriff  may,  without  a  war- 
rant, arrest  and  take  before  a  justice  of  the 
peace  the  offender  for  punishment. 

(2)  For  a  misdemeanor  committed,  but 
not  in  his  presence,  he  has  no  authority  to 
arrest  without  a  warrant. 

(3)  To  prevent  any  offense,  which  is  also 
a  breach  of  the  peace,  threatened  in  his  pres- 
ence, he  may  arrest  without  a  warrant  and 


use  such  force  as  may  be  reasonably  neces- 
sary to  prevent  the  threat  being  carried  into 
execution. 

(4)  If  he  knows  or  has  reason  to  suspect 
that  any  person  is  armed  for  the  purpose  of 
committing  certain  offenses,  he  may  arrest 
without  a  warrant  and  take  before  a  justice 
of  the  peace  such  person,  to  the  end  that  a 
bond  to  keep  the  peace  may  be  required. 

( 5 )  Except  as  just  stated,  he  is  in  no  case 
authorized  to  make  an  arrest  without  a  war- 
rant, upon  suspicion  or  information  received 
from  others  that  a  misdemeanor,  whether 
also  a  breach  of  the  peace  or  not,  has  been 
committed  or  is  about  to  be  committed. 

(6)  He  has  no  authority  to  swear  out  a 
warrant  merely  upon  facts  of  which  he  has 
been  informed  by  others.  In  such  cases  he 
may  report  the  matter  to  the  grand  jurj-, 
with  the  names  of  his  informant  and  such 
other  witnesses  as  may  be  known  to  him. 

[695]  (7)  But  if  he  knows  of  his  own 
knowledge  such  facts  as  reasonably  make  a 
case,  he  mav  himself  swear  out  a  warrant 
and  then  arrest  the  offender. 

The  authorities  were  cited  in  our  former 
opinion.  And  the  rulings  as  stated  are  not 
now  questioned,  except  in  so  far  as  they 
impose  upon  the  sheriff  the  duty  of  taking 
the  initiative.  It  is  conceded  that  his  powers- 
are  correctly  set  out  above.  But  it  is  denied 
that  he  is  under  any  positive  duty  to  exer- 
cise these  powers,  at  least  when,  though  hav- 
ing notice  of  offenses,  he  does  not  actually 
see  an  unlawful  act.  But  this  involves  a 
total  misconception  of  the  nature  of  the  of- 
fice of  slieriff  as  it  has  been  known  to  the 
law  from  time  immemorial. 

*The  powers  and  duties  of  conservator  of 
the  peace  exercised  by  the  sheriff  are  not 
strictly  judicial;  but  he  may  be  said  to  act 
as  the  chief  magistrate  of  his  county,  wield- 
ing the  executive  power  for  the  preservation 
of  the  public  peace."  South  v.  Maryland,  18 
How.  396,  15  U.  S.    (L.  ed.)   433. 

He  is,  "in  his  county  or  bailiwick,  the  rep- 
resentative of  the  king  or  sovereign  power  of 
the  State  to  preserve  the  peace."    25  Am.  & 
Eng.  Enc.  of  Law    (2d  ed.)    662.     The  chief 
magistrate  clothed,  in  his  county,  with  th«* 
executive  power  of  the  State,  the  representa- 
tive Of  the  king,  or,  in  America,  of  the  sov- 
ereignty of  the  State,  cannot  be  said,  with 
any   show  of   reason,   to  be   a  mere  process 
server  who  may  stand  passive   and  see  the 
laws  of  the  State  trampled  upon  unless  some 
citizen  places  process  in  his  hands  directing 
him   to   [696]    act.     For  the  punishment  of 
offenses  which  injure  a  citizen  in  his  person 
or   property  we   may  sometimes  expect  the 
injured  person  to  start  the  machinery  of  the 
law.     But  for  the  enforcement  of  those  laws 
intended  for  the  protection  of  the  public  at 
large,  and  in  which  no  one  citizen  has  Any 
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more  direct  interest  than  another,  practi- 
•cally  the  sole  reliance  must  be  upoii  those 
officers  who  are  made  the  guardians  of  the 
peace  of  the  State,  chief  among  whom  is  the 
sherifT. 

Answering  the  suggestion  that  a  sheriff 
could  discharge  his  duty  by  standing  ready 
to  serve  any  warrants  that  might  be  issued, 
the  Supreme  Court  of  Michigan  has  said: 

'*\Ve  cannot  shut  our  eyes  to  the  fact  that 
this  has  been  a  common  excuse  of  sheriffs 
and  other  police  officers  for  not  enforcing 
this  and  other  laws.  It  is  the* duty  of  the 
sheriff  and  police  officers  generally  to  enforce 
those  laws  which  the  people  have  enacted  for 
the  protection  of  their  lives,  persons,  prop- 
erty, health,  and  morals."  Scougale  v.  Sweet, 
124  Mich.  323,  82  N.  VV.  1065. 

That  case  is  also  authority  for  the  state- 
ment that,  when  information  comes  to  the 
sheriff  that  an  offense  is  about  to  be  com- 
mitted, it  is  his  duty  to  make  an  honest, 
and  not  a  pretended,  effort  to  ascertain  the 
facts  and  be  at  the  place  to  prevent  the 
offense.  This  is  all  in  accord  with  our  rul- 
ing. And  we  are  satisfied  that  we  have  not 
<;faarged  the  defendant  with  any  higher  meas- 
ure of  duty  than  the  law  imposes  on  him. 
When  the  statute  directs  him  to  prevent  and 
■suppress  [697]  public  offenses,  and  says  that 
when  he  has  notice  of  such  offenses,  it  is  his 
duty. to  act  in  prevention  of  them,  it  plainly 
intends  that  he  must  use  all,  or  so  much  as 
may  be  necessary,  of  the  means  to  that  end 
which  are  at  his  command. 

Applying  these  rules,  we  held  that  defend- 
ant was  guilty  of  a  distinct  neglect  of  duty 
in  making  no  effort  to  prevent  the  sale  of 
liquor  at  the  Tri-State  Fair.  The  facts  as 
we  have  stated  them  are  not  challenged  by 
the  petition  to  rehear.  It  cannot  be  said 
that  this  neglect  was  not  knowing  and  will- 
ful, for  he  himself  had  previously  said  it 
would  be  a  prostitution  of  his  office.  His 
removal  could  well  have  been  rested  upon 
this  alone. 

But  it  was  not  necessary  to  base  our  deci- 
sion upon  a  single  isolated  failure  to  do  his 
duty,  occurring  at  the  beginning  of  his  term. 
In  view  of  the  facta,  as  we  have  found  them, 
his  admission  that  he  did  nothing  in  the  city 
of  Memphis  toward  enforcing  these  laws  fur- 
nishes ample  reason  for  his  removal.  State 
V,  Howse,  134  Tenn.  89,  Ann.  Cas.  1917C 
1125,  183  S.  W.  510,  L.R.A.1916D  1090. 

When  he  learned,  as  he  did,  that  the  city 
was  collecting  tribute  from  numerous  liquors 
dealers  and  leaving  them  otherwise  undis- 
turbed in  their  places,  this  was  notice  to 
him  that  the  law  was  being  constantly  vio- 
lated, and  that  no  proper  effort  was  being 
made  to  suppress  the  offenses  or  punish  the 
offenders.  The  slightest  desire  to  perform 
the  duty  which  we  have  held  was  his  would 


have  suggested  a  visit  to  these  places.  His 
offense  was  in  keeping  away  [698]  from 
places  where  he  had  every  reason  to  believe 
that  the  laws  were  being  violated.  It  was 
the  offense  of  willful  neglect  of  duty  rather 
than  positive  wrongdoing.  For  an  officer  to 
purposely  avoid  being  where  he  has  reason 
to  believe  that  an  offense  will  be  committed 
is  as  serious  and  willful  a.  neglect  of  duty 
as  a  failure  to  arrest  for  an  offense  commit- 
ted in  his  presence.  The  decision  could  well 
be  rested  upon  his  failure,  with  the  notice 
he  had  to  locate  these  saloons  or  at  least 
some  of  them.  We  do  not  mean  that  it  was 
his  duty  to  break  opon  any  doors,  or  to  make 
a  forcible  entrance  into  any  suspected  resi- 
dence or  place  of  business  for  the  purpose  of 
searching.  Dealing  with  the  case  before  us, 
we  merely  hold  that  lie  had  the  same  right 
that  the  general  public  had  to  enter  these 
places  and  observe  what  was  open  to  observa- 
tion, and  that  it  was  then  his  duty  to  take 
such  action  as  would  be  justified  by  what  he 
saw.  If  he  had  taken  this  course,  the  result 
cannot  be  doubted.  At  least  until  some  ar- 
rests had  been  made,  we  are  satisfied  that 
all  he  or  his  deputies  had  to  do  was  to  walk 
into  these  places,  observe  sales,  and  make  ar- 
rests. He  neglected  to  make  the  attempt. 
Of  course,  when  it  became  known  that  the 
sheriff's  office  proposed  to  do  its  duty,  pre- 
cautions would  be  taken  to  avoid  making 
sales  in  the  nresence  of  the  officers.  If  then 
the  officers  should  see  no  sales  made,  but 
should  find  a  federal  license  displayed,  and 
observe  other  facts  reasonably  showing  that 
sales  had  been  made,  they  could  swear  out 
warrants.  If,  however,  [699]  they  should 
not  discover  facts  sufficient  to  make  a  prima 
facie  case,  but  found  circumstances  leading 
them  to  believe  that  the  law  had  been  vio- 
lated, they  could  report  the  matter  to  the 
grand  jury,  with  the  names  of  such  witnesses 
as  they  could  furnish.  And  it  would  be  their 
duty  to  do  such  of  these  things  as  might, 
under  the  circumstances,  be  necessary.  In 
the  present  case  the  defendant  neglected  to 
take  the  first  step  by  going  or  sending  his 
deputies  to  the  places  where  he  had  reason 
to  believe  liquor  was  being  sold.  But  this 
neglect,  of  course,  cannot  excuse  him  for  not 
doing  the  things  which  it  would  have  been 
his  duty  to  do  if  he  had  taken  the  first  step. 
He  must  therefore  stand  convicted  of  a  neg- 
lect of  all  the  duties  which  would  have  been 
his  if  he  had  gone  to  these  saloons.  W^hat 
has  been  said  thus  far  applies  whether  the 
offense  in  question  is  or  not  also  a  breach  of 
the  peace.  We  have  but  stated  the  long- 
recognized  duties  of  a  sheriff  with  respect  to 
all  public  offenses.  But  in  the  case  of  an 
open  saloon,  if  no  sale  is  made  in  the  pres- 
ence of  an  officer,  if  no  federal  license  is  dis- 
played, and  he  acquires  no  such  knowledge 
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as  will  justify  him  in  swearing  out  a  war- 
rant for  past  sales,  but  he  finds  a  stock  of 
liquors,  complete  bar  equipment,  and  such  a 
state  of  preparedness  as  to  make  it  certain 
that  sales  will  be  made  as  sooo  as  his  back 
is  turned,  must  he  leave  the  person  in  charge 
undisturbed,  and  let  the  enforcement  of  the 
law  await  the  slow  process  of  an  investiga- 
tion by  the  grand  jury?  We  cannot  think 
so.  In  the  presence  of  such  an  unequivocal 
[700]  threat,  must  the  chief  law  officer  of 
the  county,  charged  with  the  duty  of  prevent- 
ing such  offenses,  wait  until  the  offense  has 
actually  been  committed?  We  cannot  agree 
that  the  law  is  so  impotent.  The  sheriff  is 
expressly  authorized  by  our  statute  to  take 
preventive,  measures  when  a  breach  of  the 
peace  is  threatened  in  his  presence,  and,  to 
that  end,  to  make  an  arrest  without  a  war- 
rant. After  a  review  of  the  authorities,  and 
a  consideration  of  the  manifest  purpose  of 
the  legislature,  throughout  the  history  of  the 
State,  in  the  passage  of  liquor  laws,  we  held 
that  the  unlawful  sale  of  intoxicating  liquors 
is  a  breach  of  the  peace  which  it  is  the  duty 
of  the  sheriff  to  prevent  when  threatened  in 
his  presence,  and  that  a  saloon,  stocked  with 
liquors,  fully  equipped  and  ready  for  busi- 
ness, is  such  a  threat.  It  is  against  this 
holding  that  the  petition  to  rehear  is  chiefly 
directed. 

If  a  violation  of  the  law  against  the  sale 
of  liquor  is  a  breach  of  the  peace,  it  is  con- 
ceded that  an  officer  may,  without  a  warrant, 
arrest  for  a  violation  of  that  law  threatened 
in  his  presence.  And  it  will  scarcely  be 
doubted  that  the  maintenance  of  a  saloon, 
ready  for  busiiiess,  constitutes  such  a  threat. 
It  has  been  said  that  any  act  which  reason- 
ably threatens  such  a  violation  justifies  an 
arrest  as  for  a  threat.  Jones  v.  State,  100 
Ala.  90,  14  So.  772.  The  inquiry  then  is 
narrowed  to  the  question  as  to  what  consti- 
tutes a  breach  of  the  peace  within  the  mean- 
ing of  our  statute. 

It  must  be  remembered  that  the  term 
"breach  of  the  peace"  is  not  used  to  describe 
any  specific  crime  [701]  or  offense.  It  is 
generic  and  embraces  many  acts  which  are 
indictable  as  separate  offenses.  Speaking 
generally,  the  definition  adopted  in  Galvin  v. 
State,  6  Cold.  (Tenn.)  294,  according  to 
which  it  includes  all  unlawful  acts  and  acts 
of  public  indecorum  which  disturb,  or  tend 
to  disturb,  public  peace  or  good  order,  is  that 
which  is  laid  down  in  all  text-books  and  ac- 
cepted by  practically  all  courts.  It  has  been 
succinctly  described  as  "a  criminal  act  of 
the  sort  which  disturbs  the  public  repose." 
1  Bishop's  Criminal  Law,  section  536.  A 
great  multitude  of  cases,  from  almost  every 
State  in  the  Union,  in  which  substantially 
this  definition  has  been  adopted,  could  be 
cited.     But  this   is  unnecessary,   since,   we 


believe,  there  Is  no  dissent  from  the  general 
definition.  The  only  difficulty  is  in  applying 
it  to  particular  facts.  It  seems  to  be  clear, 
then,  that  any  act  which  is  unlawful,  and 
which  disturbs  or  tends  to  disturb  peace  and 
good  order,  is  within  the  accepted  definition 
of  a  breach  of  the  peace.  And  the  word 
"peace"  in  this  connection  has  also  come  to 
have  a  fixed  meaning.  It  means,  "the  tran- 
quility enjoyed  by  the  citizens  of  a  munici- 
pality or  community  where  good  order  reigns 
among  its  members,"  or,  "that  invisible  sense 
of  security  which  every  man  feels  so  neces- 
sary to  his  comfort,  and  for  which  all  gov- 
ernments are  instituted."  Davis  v.  Burgess,. 
54  Mich.  517,  20  N.  W.  640,  52  Am.  Rep.  828; 
State  V.  Coffin,  64  Vt.  27,  23  Atl.  632. 

The  difficulty  in  applying  this  general  defi- 
nition to  particular  facts  will,  we  think, 
largely  disappear  if  [702]  we  will  bear  in 
mind  the  distinction  between  those  breaches 
of  the  peace  which  are  offenses  against  in- 
dividuals, and  those  which  are  offenses  only 
against  the  public  at  large  or  the  State,  and 
remember  that  what  is  said  of  the  one  class 
is  not  necessarily  true  of  the  other.  Thus 
it  has  been  said: 

"The  offense  may  consist  of  acts  of  public 
turbulence  or  indecorum,  in  violation  of  the 
common  peace  and  quiet,  or  of  an  invasion 
of  the  security  and  protection  which  the  law- 
affords  every  citizen,  or  of  acts  such  as -tend 
to  excite  violent  resentment.  Actual  per- 
sonal violence  is  not  an  element  of  the  offense, 
but  when  the  incitement  of  terror  or  fear  of 
personal  violence  is  a  necessary  element,  the 
conduct  or  language  of  the  wrongdoer  must 
be  of  a  character  to  induce  such  condition  in 
a  person  of  ordinary  firmness."  5  Gye.  p. 
1024. 

By  this  we  understand  that  there  are  some 
breaches  of  the  peace  in  which  the  '*incite- 
ment  of  terror  or  fear  of  personal  violence 
is  a  necessary  element,"  and,  as  to  these,  the 
act  complained  of  must  be  such  as  to  reason- 
ably produce  terror  or  fear.    They  consist  of 
offenses  which  invade  the  security  and  protec- 
tion  which   the   law   affords   the   individual 
citizen,  and  as  to  which  it  is  sometimes,  and 
probably  generally,  held  that  there  must  be 
some  kind  of  violence,  either  actual  or  threat- 
ened.    But  the  language  quoted  clearly  im- 
plies that  there  is  a  class  of  breaches  of  the 
peace  into  which  the  element  of  incitement 
to  terror  or  actual  fear  does  not  enter,  but 
which  are  offenses  merely  [703]  because  they 
are   incompatible   with   the   tranquility  and 
good  order  which  governments  are  organized 
to  maintain. 

The  distinction  is  well  illustrated  in  Ware 
v.  Branch  Circuit  Judge,  75  Mich.  493,  42 
N.  W.  998,  where  it  was  said: 

"It  is  a  significant  fact  that  very  few,  and 
it  may  perhaps  be  said  that  none,  of  th» 
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recognized  books  of  authority  on  the  criminal 
law  contain  any  such  title  as  'Breach  of  the 
Peace/  with  a  definition  of  it.  The  books 
almost  universally  divide  crimes  into  classes ; 
and  breaches  of  the  peace,  so  far  as  they  are 
found  defined  at  all,  are  found  either  as  of- 
fenses against  the  lives  and  persons  of  indi- 
viduals, or  as  public  disturbances,  except 
where  for  certain  reasons  they  are  made 
felonies." 

And  in  the  same  case  the  court  said: 
'*The  only  cases  of  breach  of  the  peace,  not 
involving  upon  disturbance  in  public  places, 
and  to  the  actual  annoyance  of  the  public  at 
large,  or  persons  employed,  and  actually  en- 
gaged in  public  functions,  require  personal 
violence,  either  actually  inflicted  or  imme- 
diately threatened." 

Thus  those  acts  which  are  breaches  of  the 
peace  because  they  are  disturbances  in  pub- 
lic places,  or  because  they  are  an  annoyance 
to  U&e  public  at  large  or  persons  engaged  in 
public  functions,  are  carefully  excluded  from 
the  rule  requiring  violence,  actual  or  threat- 
ened, as  an  element  of  the  offense.  Those 
offenses  described  as  an  annoyance  to  the 
public  at  [704]  large  include  those  which 
are  **a,  gross  violation  of  decency  and  good 
order,*'  People  v.  Ruggles,  8  Johns.  (N.  Y.) 
290,  5  Am.  Dec.  335;  "acts  which  tend  to 
corrupt  the  morals  and  debase  the  moral 
sense  of  the  community,"  Lindenmuller  v. 
People,  33  Barb.  (N.  Y.)  648;  and  those 
which  furnish  an  "evil  example  of  a  defiance 
of  the  law,"  State  v.  O'Rourk,  36  Neb.  614, 
53  N.  VV.  591,  17  L.R.A.  830.  * 

In  Ware  v.  Branch,  supra,  the  offense 
sought  to  be  punished  as  a  breach  of  the 
peace  consisted  of  obscene  language  used  by 
one  in  the  home  of  another.  There  was  no 
element  of  threat  or  fear.  Speaking  of  the 
offense,  the  court  said: 

"As  described,  the  performance  was  the 
vaporing  of  a  filthy  minded  person  whose 
tongue  was  loosed  by  drinking,  and  who  was 
certainly  an  unsavory  and  undesirable  visit- 
or, but  nothing  legally  worse." 

There  was  no  claim  that  the  conduct  com- 
plained of  was  a  public  disturbance,  for  it 
was  said: 

"The  only  ground  on  which  relator  has 
endeavored  to  base  a  claim  of  breach  of  the 
peace  is  that  this  language  was  calculated  to 
provoke  violence." 

The  court  was  therefore  dealing  with  an 
alleged  breach  of  the  peace  of  the  class  which 
invades  the  rights  of  individuals.  Hence 
what  was  said  as  to  the  necessity  for  violence 
must  be  referred  to  that  class,  and  has  no 
application  to  the  class  consistiing  merely  of 
ofTenses  against  the  public  or  the  State.  The 
courts  have  not  always  kept  this  distinction 
in  mind,  and  to  this  fact  is  due  whatever 
confusion  may  be  found  in  the  authorities. 


REICHMAN,  e03 

.  6SS,  €85, 

[705]  In  England  the  sheriff  was  the  keep- 
er of  the  King's  peace.  In  America  he  is  the 
keeper  of  the  peace  of  the  sovereign  people 
or  the  State.  We  think  it  cannot  be  said 
that  this  peace  of  the  sovereign  is  not 
breached  or  disturbed  by  any  infraction  of 
the  laws,  at  least  those  enacted  for  the  pur- 
pose of  preserving  good  order.  It  is  in  this 
broad  sense,  we  think,  that  the  term  is  used 
in  the  statute  authorizing  arrests  for  threat- 
ened breaches  of  the  peace.  We  have  no  stat- 
ute which  undertakes  to  define  breaches  of 
the  peace,  and  no  statute  attempting  to  enu- 
merate all  offenses  which  are  breaches  of  the 
peace.  But  our  Constitution  (article  6,  sec- 
tion 12)  provides  that  all  indictments  shall 
conclude,  "against  the  peace  'and  dignity  of 
the  State."  It  is  difficult  to  construe  this 
otherwise  than  as  a  constitutional  declara- 
tion that  every  indictable  offense  shall  be 
regarded  as  against  the  peace  of  the  State; 
that  is,  a  breach  of  the  peace.  And  when 
we  remember  that  every  unlawful  act  which 
tends  to  disturb  good  order  is  a  breach  of 
the  peace,  what  can  be  more  logical  than  to 
say  that  every  violation  of  a  criminal  law 
is  a  breach  of  the  peace  of  the  State?  How, 
in  a  country  where  law  is  supreme,  can  an 
act  be  at  once  orderly  and  criminal?  If  this 
be  the  meaning  of  the  Constitution,  then  an 
officer  is  authorized  to  arrest  for  any  indict- 
fible  offense  threatened  in  his  presence.  And 
this  is  the  construction  placed  upon  the  stat- 
ute of  Alabama,  from  which  ours  was  copied, 
by  the  courts  of  that  [706]  State.  We  quote 
from  Jones  v.  State,  100  Ala.  90,  14  So.  773 : 

"It  is  alike  the  law  and  common  knowl- 
edge that  such  officers  may  arrest  without 
warrant,  either  to  preserve  peace  and  good 
order  or  to  prevent  a  threatened  violation  of 
the  law.  .  .  .  The  officer  may  arrest  upon 
seeing  such  acts  as  show  a  reasonable  ground 
for  making  the  arrest;  and  an  act  done  in 
his  presence  which  is  violative  of  a  general 
law,  or  of  a  municipal  ordinance,  or  which 
reasonably  threatens  such  violation,  author- 
izes arrest  without  warrant." 

We  are  aware,  however,  that  thfere  are  au- 
thorities which  recognize  some  violations  of 
law  as  not  involving  a  breach  of  the  peace, 
and  it  is  not  necessary  for  us  now  to  decide 
whether,  under  our  Constitution  and  statutes, 
this  distinction  exists.  Certainly  it  cannot 
be  denied  that  a  law  enacted  to  preserve 
peace  and  good  order  is  a  legislative  declara- 
tion that  the  prohibited  act  at  least  tends  to 
disturb  good  order.  And  the  infraction  of 
such  a  law  must  be  a  breach  of  the  peace. 

That  our  liquor  laws  have  been  enacted 
for  the  preservation  of  peace  and  good  order 
will  scarcely  admit  of  a  doubt.  From  the 
earliest  history  of  the  State,  the  legislature 
has  recognized  the  unrestricted  retailing  of 
intoxicating   liquors   as   wholly  inconsistent 
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with  peace  and  good  order,  and  has  placed 
upon  it  restrictions  and  regulations  not 
deemed  necessary  in  the  case  of  any  other 
business.  As  early  as  1838,  this  court,  speak- 
ing through  Judge  Turley,  reviewed  [707]  the 
legislation  on  the  subject  from  1779  up  to 
that  date,  and  showed  that  the  retailing  of 
intoxicating  liquors  had  always  been  regard- 
ed as  dangerous  to  public  peace  and  produc- 
tive of  disorder;  that  there  had  never  been 
a  time  in  Tennessee  when  persons  were  per- 
mitted to  engage  in  it  except  under  regula- 
tions intended  to  minimize  the  evils  and  dis- 
turbances known  to  flow  from  it;  that,  with 
ever  increasing  anxiety,  the  legislature  was 
constantly  imposing  new  regulations  upon 
the  traffic;  that  the  effort  at  first  was  to 
confine  "this  dangerous  privilege"  to  persons 
of  probity  and  trust  by  permitting  none  to 
exercise  it  except  persons  who  had  obtained 
a  license  to  keep  an  ordinary;  that  this  prov- 
ing insufficient  '*to  control  within  proper  lim- 
its the  evils  resulting  from  retailing  spirit- 
uous liquors,"  it  was  confined  to  those  who 
could  satisfy  the  county  court  that  they  were 
of  sufficient  probity  and  not  addicted  to  any 
gross  immorality;  that  this  failed  to  accom- 
plish the  desired  purpose,  and  the  legisla- 
ture, "being  determined  to  find  a  remedy  for 
the  evil,"  enacted  that  the  privilege  should 
be  confined  to  those  who  could,  by  creditable 
witnesses,  show  that  they  were  of  good  moral 
character  and  were  provided  with  bedding, 
stables,  and  house  room  for  the  accommoda- 
tion of  lodgers  and  travelers,  and  that  their 
design  was  in  good  faith  to  keep  a  house  of 
public  entertainment,  and  that  the  retailing 
of  liquors  was  not  the  principal  object  in 
asking  a  license;  that  the  taxing  of  the  privi- 
lege was  next  tried ;  that  almost  immediately 
the  placing  of  [708]  further  restrictions  upon 
the  business  was  begun  by  requiring  an  oath 
not  to  sell  to  slaves  and  not  to  permit  gam- 
ing on  the  premises.  Dyer  v.  State,  Meigs 
(Tenn.)  250. 

A  mere  recital  of  these  acts  leaves  no  doubt 
that  the  legislature  was  all  the  time  strug- 
gling to  guard  against  and  minimize  the 
breaches  of  the  peace  which  it  recognized  as 
inevitably  resulting  from,  at  least,  the  unre- 
stricted sale  of  intoxicating  liquors.  This 
view  is  confirmed  by  subsequent  acts,  too 
numerous  to  mention,  by  which  sales  were 
prohibited  at  places  and  on  occasions  when 
and  where  breaches  of  the  peace  would  be 
most  annoying  and  dangeious  to  the  public, 
and  peace  and  order  most  important. 

It  may  be  said  that  the  chief  purpose  of 
the  original  four-mile  law  was  the  protection 
of  the  morals  and  habits  of  the  youth  of 
the  State  while  attending  colleges  and  uni- 
versities. As  the  prohibition  was  only 
against  sales  within  four  miles  of  incorpo- 
rated institutions  of  learning,  this  may  be 


true,  though,  we  think,  there  was  also  present 
in  the  legislative  mind  a  purpose  to  protect 
these  institutions  from  the  disorders  and 
disturbances  of  the  peace  which  had  been 
found  to  attend  the  sales  of  liquor  in  their 
vicinity.  But  whatever  may  be  said  of  the 
purpose  of  the  original  act,  no  doubt  can  be 
entertained  of  the  legislative  purpose  in  pass- 
ing the  acts  by  which  its  operation  was  ex* 
tended.  It  is  a  part  of  the  history  of  the 
State  that  the  object  in  the  first  extension, 
was  to  rid  the  people  of  crossroads  groceries, 
with  their  attendant  [709]  turbulence  and 
disorder,  which  had  become  a  menace  to  the 
peace  of  almost  every  rural  community,  and 
that  the  idea  of  the  four-mile  law  was  seized 
upon  to  accomplish  that  result.  So  produc- 
tive of  disorder  did  the  legislature  evidently 
regard  the  business  of  selling  liquor  that  it 
was  thus  confined  to  where  the  public  could 
have  the  police  protection  afforded  by  incor- 
porated towns  and  cities.  These  laws,  as 
.  well  as  numerous  ordinances  passed  by  towns 
and  cities,  were  upheld  by  this  court  as  en- 
acted for  the  preservation  of  peace  and  good 
order.  And  when,  after  years  of  trial,  the 
legislature  extended  the  law  so  as  to  make 
it  apply  to  towns  and  cities,  the  conclusion 
would  seem  to  be  that  it  decided  that,  in  the 
presence  of  liquor  selling,  even  such  police 
protection  was  not  sufficient  to  preserve  the 
peace  as  it  should  be  preserved. 

We  are  not  unmindful  that  considerations 
of  morals  and  health  also  enter  into  the  pas- 
sage of  such  measures.  But  the  fact  that 
other  considerations  have  combined  with  a 
purpose  to  preserve  the  public  peace  and 
order  do  not  denude  them  of  their  character 
as  peace  measures. 

But,  if  any  express  legislative  declaration 
was  necessary  to  give  these  laws  the  charac- 
ter we  have  ascribed  to  them,  we  have  such 
a  declaration  in  a  statute  to  which  we  have 
not  yet  referred.     After  prohibiting  the  re- 
tailing of  liquor  without  a  license,  the  legis- 
lature enacted,  in  effect,  that  a  license  should 
be  issued  to  no  person  until  he  should  have 
given  a  bond  to  keep  the  peace  in  his  place 
of  business.     We   [710]    refer  to  Shannon's 
Code,  section  993,  subs.  2,  by  which  the  ap- 
plicant for  a   license  is  required   to  give  a 
bond,  one  of  the  conditions  of  which  is  that 
he  will  "keep  a  peaceable  and  orderly  house." 
This  act  has  never  been  repealed,  and  the 
present  prohibition  against  selling  liquors  is 
confined   to   places   within   four   miles  of  a 
Bchoolhouse.     If,   therefore,   a  -place  can  be 
found  not  so  located,  the  business  may  still 
be  lawfully  conducted,  but  no  one  is  permit- 
ted to  engage   in  it  without  giving  the  re- 
quired bond.     We  thus  have  the'  legislature's 
characterization   of   the   privilege   of  sellii*ig 
intoxicating    liquors   as   a    beverage  as  one 
attended  with  so  much  danger  to  the  peace 
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of  the  community  tbat  those  who  would  exer- 
cise it  mu8t  first  protect  the  public  by  giving 
a  bond  to  keep  the  peace. 

There  can»  we  think,  be  no  doubt  that  an 
act  which  the  legislature  has,  since  the  ear* 
liest  days  of  the  State,  permitted  to  be  done 
only  under  such  restrictions  as  it  was  thought 
would  preserve  the  peace,  as  a  condition  to 
the  doing  of  which  it  has  required  a  bond  to 
keep  the  peace,  and  which  it  has  finally  pro- 
hibited altogether,  is  necessarily  a  breach  of 
the  peace.  We  can  conceive  of  no  clearer 
case  of  a  breach  of  the  peace  than  an  act 
which  the  legislature  has  first  permitted  to 
be  done  only  under  a  peace  bond  and  then  has 
prohibited. 

Again,  the  legislature  has  by  the  act  of 
1913  declared  the  engaging  in  the  sale  of 
intoxicating  li^ors  to  be  a  public  nuisance, 
and  we  cannot  escape  the  conclusion  that  it 
belongs  to  that  class  of  nuisances  [711]  which 
this  court  has  always  treated  as  tending  to 
disturb  the  peace  and  good  order  of  the  com- 
munity. Long  ago  it  was  held  that  such 
public  nuisances  as  bawdyhouses  "endiingers 
the  public  peace  and  good  order,  by  drawing 
together  profligate  and  disorderly  persons" 
(Childress  v.  Nashville,  3  Sneed  (Tenn.) 
35S ) ,  and  that  "generally  any  practices  tend- 
ing to  disturb  the  peace  and  quiet  of  commu- 
nities, or  corrupt  the  morals  of  the  people, 
are  indictable  as  public  offenses  by  tha  com- 
mon law."  State  v.  Graham,  3  Sneed  (Tenn.) 
134.  And  the  language  last  quoted  was 
cited  in  the  very  recent  case  of  Graham  v. 
State,  134  Tenn.  286,  183  S.  W.  983,  in  sup- 
port of  the  holding  that  the  conducting  of 
moving  picture  shows  on  Sunday  was  a  pub- 
lic nuisance  and  an  indictable  offense.  In 
the  latter  case,  replying  to  the  contention 
that  it  was  not  shown  that  the  public  had 
been  disturbed,  the  court,  through  Mr.  Jus- 
tice Buchanan,  said: 

"The  proof  in  the  present  case  makes  it 
clear  that  the  picture-show  business  of  the 
plaintiff  in  error  was  conducted  by  him  on 
successiye  Sundays,  to  the  observance  of  pas- 
sers-by in  the  matter  of  seeing  the  large 
crowds  going  in  and  out  of  the  show,  and  the 
show  was  located  on  Market  street,  a  leading 
thoroughfare  of  the  city  of  Chattanooga." 

Clearly,  open  saloons,  at  least  when  con- 
ducted in  violation  of  law,  in  the  same  way 
as  bawdyhouses,  "endanger  the  public  peace 
and  good  order  by  drawing  together  profli- 
gate and  disorderly  persons."  And  certain- 
ly, if  the  peace  and  quiet  of  the  community 
[712]  is  disturbed  by  seeing  crowds  going  in 
and  out  of  picture  shows  on  Sunday,  less  can- 
not be  said  of  lawless  saloons  along  public 
streets.  On  all  days  except  Sunday,  picture 
shows  are  lawful  and  the  passing  in  and  out 
of  them  of  orderly  crowds  has  no  tendency 
to  disturb  peace  and  tranquility.    A  different 


rule  applies  on  Sunday,  because  the  law  se- 
cures to  the  public  a  higher  degree  of  peace 
and  quiet  on  that  day  than  on  other  days. 
The  principle  is  that  that  is  a  disturbance 
of  the  peace  which  interferes  with  the  degree 
of  peace  and  quiet  which  the  law  cont(?m- 
plates  shall  prevail  at  a  particular  time  and 
place;  hence  the  well-recognized  rule  that 
what  may  not  be  a  breach  of  the  peace  at 
one  time  and  place  may  very  well  be  such 
a  breach  at  another  time  and  place.  Delk  v. 
Com.  166  Ky.  39,  Ann.  Cas.  1917C  884,  178 
S.  W.  1129,  L.R.A.1916B  1117.  The  constant 
violation  of  the  Sunday  laws,  by  acts  entirely 
lawful  and  orderly  on  other  days,  disturbs 
the  peace  and  tranquility  of  the  community 
because  it  is  a  flaunting  in  the  face  of  the 
public  of  a  disregard  for  the  laws  of  the 
land  and  the  rules  of  organized  government. 
The  open  violations  of  laws  intended  to  pre- 
serve peace  and  good  order  necessarily  breed 
in  the'  public  mind  a  feeling  of  insecurity, 
and  thus  disturb  the  peace  and  tranquility 
of  the  community.  When  we  apply  these 
principles  to  an  open  saloon,  at  a  place  where 
it  is  unlawful  to  sell  liquor  at  any  time,  the 
conclusion  is  obvious.  Such  a  place  is  a  con- 
stant disturber  of  peace  and  good  order.  Nor 
are  we  without  high  authority  [713]  from 
other  States  for  this  conclusion.  The  Su- 
preme Court  of  Georgia  has  said: 

"A  place  where  intoxicating  liquors  are 
sold  in  violation  of  law  is  a  menace  to  the 
peace,  good  order,  and  happiness  of  any  com- 
munity, and  legislation  declaring  such  a 
place  to  be  a  public  nuisance  is  wise  and 
salutary."  Legg  v.  Anderson,  116  Ga.  401, 
42  S.  E.  720.  See  also  State  v.  Tabler,  34 
Ind.  App.  393,  72  N.  E.  1039,  107  Am.  St. 
Rep.  256. 

It  is  said,  however,  that  the  act  declaring 
a  saloon  a  nuisance  provided  the  method  by 
which  such  nuisances  shpuld  be  abated,  and 
that  the  sheriff  is  not  authorized  to  institute 
proceedings  for  that  purpose.  But  the  rem- 
edy provided  is  merely  cumulative  and  does 
not  abrogate  any  other  remedy.  It  is  rather 
to  be  iised  when,  through  the  neglect  of  offi- 
cials or  for  other  reasons,  the  law  is  not 
being  enforced  in  the  ordinary  way.  The 
sheriff's  duties  are  therefore  the  same  that 
they  were  before  the  passage  of  that  act. 
And  the  declaration  of  the  act  that  the  con- 
ducting of  a  saloon  is  a  nuisance  was  noth- 
ing more  than  a  restatement  of  what  was 
already  the  law.  Ever  since  the  sale  of  in- 
toxicating liquors  as  a  beverage  has  been 
unlawful,  the  open  saloon  has  been  a  public 
nuisance  of  that  class  which  disturbs  the 
public  peace. 

Another  line  of  authorities  leads  to  the 
same  conclusion.  There  can,  we  think,  be  no 
disagreement  with  the  statement  that  the 
keeping  of  a  disorderly  house  is  a  breach  of 
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the  peace.  The  accepted  definition  of  a  dis- 
orderly house  is,  "Any  place  where  illegal 
[714]  practices  are  habitually  carried  on  is 
a  disorderly  house."  2  Words  and  Phrases 
(Second  Series)  76,  citing  numerous  cases. 
These  authorities  establish  the  rule  that  a 
place  in  which  liquors  are  sold  in  violation 
of  either  prohibitory  or  regulatory  statutes 
is  a  disorderly  house.  And,  as  we  have  seen, 
when  saloons  were  permitted  imder  the  law, 
our  own  legislature  regarded  them  as  so 
likely  to  be  disorderly  houses  that  every  ap- 
plicant for  license  was  required  to  give  bond 
to  keep  a  peaceable  and  orderly  house.  We 
entertain  no  doubt,  therefore,  that  in  Ten* 
nessee  a  saloon  open,  equipped,  and  ready  for 
business  is  a  threat  to  breach  the  peace  if  it 
is  not  in  fact,  itself  a  breach  of  the  peace. 

Whatever  may  be  thought  of  a  single  sale 
of  liquor  as  a  breach  of  the  peace,  there  can 
be  no  doubt  that  the  running  of  an  open 
saloon  in  defiance  of  a  law  is  a  nuisance  of 
the  class  that  disturbs  public  order,  and  that 
such  a  place  is  a  disorderly  house.  A  bawdy- 
house,  as  we  have  seen,  is  a  menace  to  peace 
and  good  order,  and  therefore  a  breach  of  the 
peace.  And  counsel  for  defendant  themselves 
put  the  unlawful  sales  of  liquor  in  the  same 
class  by  coupling  them  with  "the  kindred  and 
concomitant  offenses  of  gambling  and  keeping 
bawdyhouses." 

The  argument  is  now  made,  however,  that 
violence,  actual  or  threatened^  is  a  necessary 
ingredient  of  a  breach  of  the  peace,  and  sev- 
eral authorities  are  pressed  upon  our  atten- 
tion. If  it  is  meant  by  this  that  the  act 
complained  of  must  either  itself  be  violent, 
[715]  or  of  such  a  nature  as  that  its  tend- 
ency is  to  provoke  or  incite  or  lead  others  to 
violence  or  turbulence  of  some  kind,  the  con- 
tention is  correct  as  to  those  breaches  of  the 
peace  which  invade  the  security  and  protec- 
tion of  individuals.  But  the  insistence  seems 
to  be  that  no  act. can  be  a  breach  of  the 
peace  which  has  not  in  itself  some  element 
of  violence.  And  to  this  we  c^not  agree. 
Such  a  holding  would  exclude  the  possibility 
of  a  breach  of  the  peace  by  the  use  of  words, 
no  matter  how  certain  it  is  that  such  words 
will  provoke  violence,  and  many  other  acts 
universally  recognized  as  breaches  of  the 
peace.  Replying  to  just  such  a  contention, 
it  has  been  said: 

"Actual  personal  violence  is  not  an  essen- 
tial element  in  the  offense.  If  it  were,  com- 
munities might  be  kept  in  a  constant  state 
of  turmoil,  fear,  and  anticipated  danger  from 
the  wicked  language  and  conduct  of  a  guilty 
party,  not  only  destructive  of  the  peace  of 
the  citizens,  but  of  public  morals,  without 
the  commission  of  the  offense.  The  good 
sense  and  morality  of  the  law  forbid  such  a 
construction."  Davis  v.  Burgess,  54  Mich. 
517,  20  N.  W.  542,  62  Am.  Rep.  828. 


Counsel  quote  from  4  Am.  ft  Eng.  £nc  of 
Law  (2d  ed.)  902,  "Actual  or  threatened 
violence  is  an  essential  element  of  a  breach 
of  the  peace."  But  this  must  be  read  ia 
connection  with  the  statement  on  the  next 
page,  "at  any  rate,  various  acts  having  a 
tendency  to  produce  a  breach  of  the  peace 
are  themselves  breaches  of  the  peace."  And 
in  a  note  to  the  portion  of  the  text  quoted 
by  counsel  it  is  said:  "Actual  personal 
violence,  [716]  is  not  an  essential  element 
in  the  offense  of  a  breach  of  the  peace;" 
and  Davis  v.  Burgess,  54  Mich.  517,  20  N. 
W.  542,  52  Am.  Rep.  828,  is  cited.  Taken 
together,  these  quotations  mean  no  more 
than  that,  while  the  author  thinks  violence 
an  essential  element  of  the  offense,  the  neces- 
sary violence  is  present  either  when  the  act 
done  is  itself  violent,  or  when,  though  not 
violent,  it  is  of  such  a  nature  as  to  tend  to 
result  in  or  provoke  violent  acts,  and  thus 
threatens  violence.  This  is  manifest  when 
we  examine  the  two  cases  cited  in  support  of 
the  text  quoted  by  counsel.  Both  cases  ex- 
pressly decide  that  the  act  itaell  need  not 
be  violent,  but,  if  it  ia  likely  to  result  in 
violence,  it  is  a  distiurbance  of  the  peace. 
Thus  in  one  of  them  (State  v.  Warner^  34 
Conn.  276 )  the  court  said : 

"It  cannot  be  denied,  and  is  not  denied 
on  the  part  of  the  accused,  that  his  language 
was  sufficiently  scurrilous,  abusive,  and  inde- 
cent, and  calculated  to  stir  up  and  provoke 
contention  and  strife,  and  so  far  to  disturb 
the  peace." 

The  other  case  is  Ware  v.  Branch  Circuit 
Judge,  75  Mich.  496,  42  N.  W.  1000,  which 
was  a  prosecution  for  a  breach  of  the  peace, 
and  it  was  said : 

"It  is  not  necessary  that  the  peace  be  actu- 
ally broken  to  lay  the  foundation  to  such  a 
proceeding.  If  what  is  done  is  unjustifiable 
and  unlawful,  tending  with  sufficient  direct- 
ness to  break  the  peace,  no  more  is  required." 

Counsel  also  refer  to  8  Ruling  Case  Law, 
p.  285,  where  it  is  said: 

[717]  "Breaches  of  the  peace  generally 
manifest  themselves  by  some  outward,  visi- 
ble, audible,  or  violent  demonstration,  not 
from  quiet,  orderly,  and  peaceable  acts  se- 
cretly done,  though  such  acts  may  be  mala 
prohibiten.  Hence  the  carrying  of  arms  in  a 
quiet,  peaceable,  and  orderly  manner,  con- 
cealed on  or  about  the  person,  is  not  a 
breach  of  the  peace.  Neither  does  such  an 
act,  of  itself,  tend  to  a  breach  of  the  peace." 

The  language  quoted  is  taken  from  Bob- 
erson  v.  State,  43  Fla.  166,  29  So.  635,  52 
L.R.A.  751,  and  reference  is  made  to  Judy 
V.  Lashley,  50  W.  Va.  628,  41  S.  E.  197,  67 
L.R.A.  413.  And  these  two  cases  do  so  hold. 
There  is,  of  course,  force  in  the  argument 
that  that  cannot  be  a  breach  of  the  peace 
which  is  done  secretly  and  is  known  to  no 
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one  except  the  offender.  As  long  aa  he  mere- 
ly conceals  Tveapons  about  his  person,  no  one 
•can  be  actually  disturbed  by  his  act.  This 
is  true,  not  because  the  act  itself  lacks  vio- 
lence, but  because  it  is  secret,  and  because 
one's  peace  cannot  be  disturbed  by  that  of 
-which  he  has  no  knowledge.  But  the  case  is 
Tery  different  when  an  unlawful  act  is  done 
openly,  and  is  of  such  a  nature  as,  in  the 
natural  course  of  events,  it  is  calculated  to 
lead  to  disturbances  of  peace  and  good  order. 
So  whether  we  would  hold  the  carrying  of 
concealed  weapons  a  breach  of  the  peace  or 
not,  these  cases  are  clearly  not  in  point. 
Moreover,  the  statement  quoted  immediately 
follows  a  statement  of  the  law  applicable  to 
breaches  of  the  peace  in  almost  [718]  the 
-exact  language  we  have  quoted  from  Davia 
▼.  Burgess.  Nor  is  our  own  case  of  Hurd 
v.  SUte,  119  Tenn.  584,  108  S.  W.  1064,  in 
point.  In  that  case  there  was  no  effort  to 
justify,  the  attempted  arrest  upon  the  ground 
that  Hurd  was  carrying  a  pistol.  The  at- 
tempt was  to  arrest  for  an  assault  commit- 
ted,  but  not  in  the  presence  of  the  officer. 

But  counsel  say  that  in  Massachusetts  and 
Kentucky  it  has  been  directly  decided  that 
the  unlawful  sale  of  liquor  is  not  a  breach 
of  the  peace.  McLennon  v.  Richardson,  15 
<jrray  (Mass.)  74,  77  Am.  Dec.  353,  it  is  said, 
is  authority  for  this  contention.  We  do  not 
think  80.  The  question  in  that  case  was 
whether  an  officer  had  the  right  to  break 
open  the  doors  of  a  shop  in  which,  it  was 
alleged,  the  proprietor  sold  intoxicating 
liquors  contrary  to  law,  and  was  at  the  time 
engaged  in  selling  and  drinking  intoxicating 
liquors  and  in  gaming,  and  to  arrest,  with- 
out a  warrant,  those  found  present.  The 
court  held  that  he  did  not,  but  called  the 
attention  to  the  fact  that  it  was  not  alleged 
that,  at  the  time,  there  was  any  noise  or  dis- 
orderly drinking  going  on  in  the  shop.  It 
was  thus  made  plain  that  the  officer  acted 
merely  upon  suspicion  or  information  re- 
ceived from  others.  There  was  therefore  no 
offense  either  committed  or  threatened  in 
his  presence.  And  an  officer  has  no  more 
right  to  arrest  on  suspicion  or  information, 
without  a  warrant,  for  a  breach  of  the  peace 
than  for  any  other  offense.  Hence  there  wc^s 
no  occasion  to  discuss,  and  the  court  did  not 
discuss  the  question  as  to  what  constitutes  a 
breach  of  the  peace. 

[719]  Besides,  it  must  be  remembered  that 
we  have  not  held  that  an  officer  may  break 
open  doors  and  force  an  entrance  into  any 
place  upon  suspecting  or  being  informed  that 
a  breach  of  the  peace  will  then  be  committed 
or  threatened  in  his  presence. 

The  Kentucky  case  referred  to  is  Gornett 
V.  Com.  (Ky.)  78  S.  W.  858.  But  that  case 
decides  nothing  except  that  the  unlawful  sale 
of  liquor  is  not  a  breach  of  the  peace  to 


prevent  which  one  could,  under  the  law  of 
Kentucky,  be  required  to  give  bond  to  keep 
the  peace.  And  this  is  exactly  what  we  held 
under  the  Tennessee  statutes.  By  the  statute 
of  Kentucky  (Gr.  Gode  Prac.  sections  382, 
391),  such  a  bond  can  be  required  only  to 
prevent  an  offense  against  the  person  or  prop- 
erty of  another,  or  a  felony  or  an  act  of 
such  violent  character  as  to  endanger  human 
life.  In  holding  invalid  a  bond  which  under- 
took to  bind  the  defendant  not  to  violate  the 
liquor  laws,  the  court  said; 

''Under  these  provisions,  it  has  been  held 
that  a  conviction  of  the  defendant  of  an  of- 
fense not  amounting  to  a  felony,  and  not  in- 
volving a  breach  of  the  peace,  is  not  a  breach 
of  the  bond." 

But  this  must  be  read  in  view  of  the  case 
before  the  court.  So  read,  it  only  means  that 
the  unlawful  sale  of  liquor  was  not  an  offense 
against  the  person  or  property  of  another, 
or  a  felony,  or  an  act  of  such  violent  char- 
acter as  to  endanger  human  life,  and  hence 
did  not  belong  to  that  class  of  breaches  of 
the  peace  to  prevent  which  the  statute  au- 
thorized a  bond  [720]  to  be  taken.  We  are 
the  more  ready  to  put  this  construction  upon 
the  language  quoted  because  that  court,  in 
later  cases,  is  clearly  committed  to  the  rule 
that  violence  is  not  an  essential  element  of  a 
breach  of  the  peace.  The  case  of  Delk  v. 
Com.  166  Ky.  39,  178  S.  W.  1129,  L.R.A. 
1916B  1117,  holds  that  indecent  and  obscene 
language  used  in  the  pulpit  by  a  preacher 
is  a  breach  of  the  peace,  and,  after  a  most 
comprehensive  review  of  the  authorities,  con- 
cludes that  actual  violence  is  not  an  essen- 
tial element  of  the  offense,  and  that  ''not 
only  all  violations  of  the  public  peace  or 
order,  but  acts  tending  to  the  disturbance 
thereof/'  are  breaches  of  the  peace.  To  the 
same  effect  are  5  Gyc.  p.  1024,  Bishop's  New 
Criminal  Law,  vol.  1,  section  539,  and  Rober- 
son's  Criminal  Law,  vol.  2,  section  581,  and 
8  Ruling  Case  Law,  section  305. 

This  brings  us  to  the  case  of  Robison  v. 
Miner,  68  Mich.  649,  37  N.  W.  21,  the  only 
case  to  which  our  attention  has  been  called 
in  which  there  is,  in  our  opinion,  a  direct 
holding  that  the  unlawful  sale  of  liquor  is 
not  a  breach  of  the  peace.  And  in  that  case 
the  court  was  divided  on  the  question.  The 
constitutionality  of  a  statute  of  lilichigan 
regulating  the  liquor  traffic  was  involved 
(Laws  1887,  No.  313).  All  of  the  judges 
agreed  that  some  of  its  provisions  were  in- 
valid. They  disagreed,  however,  as  to  others. 
One  of  the  sections  (section  17)  about  which 
they  differed  was  that  providing  that  all 
places,  excepting  drug  stores,  where  liquors 
were  sold,  should  be  closed  on  [721]  certain 
days  and  during  certain  hours  on  all  other 
days;  that  the  officers  should  close  all  places 
found  open  at  such  times;  that  persons  vio- 
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lating  these  provisions  should  be  deemed 
guilty  of  a  breach  of  the  peace  and  arrested 
without  process.  The  majority  opinion  held 
the  provisions  allowing  the  officers  to  close 
the  places  and  make  arrests  without  process 
invalid,  saying: 

"Under  our  system  we  have  repeatedly  de- 
cided, in  accordance  with  constitutional  prin- 
ciples as  construed  everywhere,  that  no  ar- 
rest can  be  made  without  warrant  except 
in  cases  of  felony,  or  in  breaches  of  the  peace 
committed  in  the  presence  of  the  arresting 
officer.  This  exception,  in  cases  of  breaches 
of  the  peace,  has  only  been  allowed  by  rea- 
son of  the  immediate  danger  to  the  safety  of 
the  community  against  crimes  of  violence, 
and  it  was  confined,  even  in  such  cases,  to 
instances  where  the  violence  was  committed 
in  the  presence  of  the  officer.  There  are  not 
many  such  cases.  The  common  and  statute 
law  provide  for  very  few  specified  breaches  of 
the  peace,  and  there  are  none  that  are  not 
specified.  An  indictment  charging  a  person 
as  a  peace  breaker,  and  not  with  any  speci- 
fied crime,  would  be  good  for  nothing.  As- 
saults and  riotous  conduct  make  up  the  larg- 
est part  of  the  list.  But  there  can  be  no 
breach  of  the  peace  within  the  meaning  of 
the  law  that  does  not  embrace  some  sort  of 
violent  as  well  as  dangerous  conduct.  The 
manifest  purpose  of  this  statute  is  to  bring 
certain  [722]  things  that  are  not  breaches  of 
the  peace  within  that  denomination  to  avoid 
the  necessity  of  a  warrant.  But,  as  already 
suggested,  the  Constitution  cannot  be  so  evad- 
ed. Tlie  cases  covered  by  the  statute  present 
some  peculiar  features.  No  doubt  keeping 
open  places  of  sale  late  in  the  evening  may 
lead  to  breaches  of  the  peace,  and,  when 
they  actually  occur  in  an  officer's  presence, 
arrest  may  be  made  for  that." 

In  the  face  of  the  authorities  we  have  cit- 
ed, we  cannot  assent  to  the  proposition  that 
actual  violence  is  necessary  to  constitute  a 
breach  of  the  peace.  And  this  is  the  premise 
upon  which  the  opinion  is  grounded,  and 
without  which  both  its  reasoning  and  its  con- 
clusion are  unsound.  Nor  can  we  agree  that, 
if  there  is  now  a  known  list  of  breaches  of 
the  peace  provided  by  "the  common  and  stat- 
ute law,"  that  list  cannot  be  added  to  by 
further  legislative  acts.  If  there  are  now 
offenses,  which  by  "statute  law"  are  breaches 
of  the  peace,  and  for  which  arrests  may  be 
made  without  a  warrant,  we  perceive  no  rea- 
son why  future  statute  law  may  not  put  oth- 
er offenses  in  the  same  category.  Moreover, 
the  opinion  quoted  wholly  ignores  what,  as  we 
have  seen,  practically  all  the  authorities 
hold,  that  an  unlawful  act  wiiich  tends  to 
produce  or  bring  about  a  breach  of  the  peace 
or  to  disturb  good  order  is  itself  a  breach 
of  the  peace.  Otherwise  the  statement  that 
"no  doubt  the  keeping  open  places  of  sale 


late  in  the  evening  may  lead  to  breaclses  of 
the  peace,^  would  have  led  to  the  conclusion 
that  such  unlawful  keeping  open  was  a  breach 
[723]  of  the  .peace  even  without  the  aid  of  a 
statute  BO  declaring. 

We  are  clearly  of  the  opinion  that  much 
the  better  reasoning  and  the  sounder  con- 
clusion are  to  be  found  in  the  opinion  of 
Chief  Justice  Sherwood  in  the  same  case. 
He  held  the  provisions  in  question  valid, 
but  at  the  same  time,  as  we  think,  fully 
recognized  every  constitutional  right  that 
belongs  to  the  citizen.  In  addition  io  the 
provisions  mentioned,  there  were  also  pro- 
visions authorizing  officers  to  close  such 
places  if  certain  requirements  as  to  bond, 
taxes,  and  other  things  had  not  been  com- 
plied with.  Speaking  of  these,  the  Chief  Jus- 
tice said: 

"Neither  do  I  think  it  competent,  under 
our  Constitution,  for  the  legislature  to  au- 
thorize a  sheriff,  marshal,  constable,  or  police 
officer  to  close  up  a  man's  business  at  a  time 
and  place  where  and  when  he  is  allowed,  un- 
der the  law,  to  carry  on  such  buniness  upon 
complying  with  certain  precedent  vonditions, 
when  they  have  been  performed,  because 
such  officer  thinks  he  has  good  reason  to  be- 
lieve that  the  dealer  has  been  or  is  carrying 
on  his  business  unlawfully,  or  has  incurred  a 
penalty  or  forfeiture  in  the  manner  he  is 
carrying  it  on,  as  is  permitted  under  section 
7  of  this  act.  A  lawful  business  can  only  be 
interfered  with,  or  a  person's  property  taken 
from  him  or  destroyed,  after  the  owner  ha& 
been  served  with  proper  process,  and  he  has 
had  his  day  in  court,  and  been  allowed  the 
benefit  and  advantages  of  due  process  of  law, 
and  judgment  of  condemnation  has  passed 
against  [724]  him.  It  is  then,  and  not  till 
then,  the  ministerial  officer  can  act,  and  such 
action  must  always  be  confined  to  the  execu- 
tion of  the  judgment  and  mandate  of  the 
court.  The  protection  the  law  gives  to  the 
business  and  property  of  the  citizen  is  not 
left  to  the  discretion  of  a  sheriff,  a  marshal, 
or  a  policeman,  but  to  the  law  of  the  land, 
with  courts,  and  officers  under  their  direction 
to  execute  it.  Of  this  protection  to  private 
property  no  owner  can  be  lawfully  deprived 
for  a  single  moment." 

But  after  quoting  section  17,  which  con- 
tained the  provisions  first  referred  to  above, 
he  said: 

"This  section  prohibits  the  business  being 
done  at  the  time  and  in  the  places  named, 
or  the  places  being  kept  open,  and  a  violation 
of  the  law  in  these  respects  is  declared  to 
be  a  breach  of  the  peace,  and  the  offense  is 
punished  accordingly.  .  .  .  The  offense, 
too,  is  one  that  only  needs  to  be  seen  to 
be  detected.  ...  If  ...  the  officer  is 
not  permitted  to  close  the  doors  of  places  of 
this  sort,  where  and  when  it  is  forbidden  to 
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open  them,  or  to  carry  on  the  business,  and 
the  offense  is  a  breach  of  the  peace,  under 
such  circumstances  it  is  very  clear  that  the 
community  and  society  would  be  deprived  of 
the  most  beneficial  results  intended  by  the 
legislation.  To  close  the  doors  of  saloons 
opened  during  the  hours  specified  in  this  sec- 
tion is  not,  as  is  contended,  destroying  a 
man's  lawful  business,  but  to  prevent  him 
from  committing  a  breach  of  the  peace  by 
doing  an  unlawful  act,  one  forbidden  and 
made  criminal  by  law.  I  think  the 
[725]  legislature  may  well  authorize  the 
officer  to  close  the  door  of  the  saloon  under 
such  circumstances.  I  think  this  power  is 
included  in  the  power  to  prohibit,  which 
has  long  since  been  adjudicated  in  this  State 
to  exist.  I  see  nothing  in  this  section  un- 
constitutional or  objectionable,  nor  anything 
more  authorized  than  a  reasonable  exercise 
of  the  jx)lice  power  of  the  State  will  permit. 
.  .  .  There  is  no  doubt  that,  under  the  law 
as  established  by  this  court,  it  is  entirely 
competent  for  an  officer  to  make  arrests  with- 
out warrant  of  a  person  who  is  committing 
a  breach  of  the  peace  in  his  presence,  or  is 
about  to  commit  the  same.  Such  was  the  rule 
at  common  law,  and  in  my  judgment  it  is 
good  common  sense.  .  .  .  It  is  the  common 
knowledge  of  mankind  that  frequent  quar- 
rels, violence,  and  crime  are  induced  by  the 
excessive  use  of  intoxicating  liquor  in  places 
where  it  is  kept  and  sold.  And  it  is  impossi- 
ble to  say  that,  when  such  places  are  kept 
open  in  the  nighttime  until  after  peaceful 
citizens  have  retired  to  rest,  it  is  not  a 
breach  of  the  peace,  in  fact,  and  is  no  less 
such  when  made  so  by  law;  and  when  the 
offense  is  observed  by  those  charged  with 
the  duty  of  maintaining  the  peace  and  en- 
forcing the  law,  and  who  may  serve  process, 
I  have  no  doubt  of  their  power  to  make  the 
arrest  of  the  offender  without  process,  and  I 
cannot  therefore  hold  the  seventeenth  sec- 
tion of  the  act  objectionable  in  that  re- 
•gard." 

We  think  the  clear  distinction  thus  drawn 
between  the  protection  which  the  law  gives 
to  one  and  his  [726]  property  while  engaged 
in  a  lawful  business  and  the  power  which 
officers  of  the  law  may  exercise  toward  him 
and  his  property  to  prevent  him  from  using 
that  property  to  breach  the  peace  by  com- 
mitting an  unlawful  act  is  entirely  sound. 
We  would  not  detract,  by  one  word,  from  the 
security  which  the  Constitution  guaranties  to 
every  man  in  his  person  and  property.  But 
when  a  man  embarks  himself  and  his  property 
in  the  conduct  of  a  business  which  it  is  un- 
lawful to  conduct,  both  become  subject  to 
such  force  as  may  be  necessary  to  prevent 
hia  carrying  out  his  unlawful  purpose.  The 
Constitution  gives  him  no  right  to  violate 
and  defy  the  law,  and  when  he  has  been  pre- 


vented from  doing  that  which  is  unlawful 
he  has  been  denied  no  constitutional  right. 
The  business  of  selling  intoxicating  liquors 
as  a  beverage  has  been  outlawed  in  Tennes- 
see. He  who  engages  in  it  makes  himself 
subject  to  the  penalties  of  the  law  just  as 
any  other  lawbreaker.  He  cannot  use  his 
property  in  such  business  and  expect  it  to 
be  protected  by  the  law  with  the  same  sa- 
credness  that  property  held  and  used  for 
lawful  purposes  is  protected.  The  majori< 
ty  opinion  in  the  case  referred  to  is  the 
only  case  we  have  seen  which  we  regard  as  de- 
ciding that  the  unlawful  sale  of  liquor  is  not 
a  breach  of  the  peace.  But  believing  that  it 
is  based  on  the  fundamental  error  that  actu- 
al violence  is  necessary  to  such  an  offense, 
and  that  it  is  therefore  out  of  line  with  the 
overwhelming  weight  of  authority,  we  find 
ourselves  unable  to  follow  it  or  adopt  its 
conclusions.  Moreover,  [727]  we  do  not 
think  this  majority  opinion  can  be  recon- 
ciled with  the  later  ruling  of  the  same  court 
in  Ware  v.  Branch,  which  we  have  already 
quoted.  And  in  the  still  later  case  of  Scou- 
gale  V.  Sweet,  124  Mich.  311,  82  N.  W.  1061, 
the  question  was  whether  the  playing  of  base- 
ball on  Sunday,  which,  by  a  statute  similar 
to  our  Sunday  statute,  was  made  unlawful 
under  a  small  penalty,  but  was  not  expressly 
declared  to  be  a  breach  of  the  peace,  could 
be  held  to  be  a  breach  of  the  peace.  After 
a  careful  examination  of  the  authorities,  the 
court  accepted  the  definition  adopted  by  this 
court  in  Galvin  v.  State,  6  Cold.  (Tenn.) 
294,  supra,  and  said: 

'^Where  the  statute  prohibited  the  arrest 
of  any  person  on  Sunday,  except  in  cases  of 
treason,  felony,  and  breaches  of  the  peace, 
a  ball  game  upon  Sunday  was  held  to  be  a 
breach  of  the  peace.  In  re  Carroll,  9  Ohio 
Dec.  (Reprint)  261,  12  Cine.  L.  Bui.  9.  Un- 
der our  statute,  and  under  the  authorities 
referred  to,  this  game  of  baseball  was  a 
breach  of  the  peace." 

Surely  it  cannot  be  said  that  a  saloon,  at 
a  place  where  the  law  prohibits  the  sale  of 
intoxicating  liquors,  is  less  unjustifiable  or 
less  unlawful  than  a  game  of  ball  on  Sun- 
day, and  undeniably  it  tends  with  no  less 
directness  to  break  the  peace.  It  is  true  that 
in  Yerkes  v.  Smith,  167  Mich.  557,  122  N. 
W.  223,  the  majority  opinion  in  Robison 
V.  Miner  was  quoted  with  approval.  But 
Scougale  v.  Sweet  was  also  approved.  The 
holding  was  that  a  game  of  baseball  on  Sun- 
day is  not  necessarily  a  breach  of  the  peace, 
though  it  may  be  and  is  when  played  in  a 
public  [728]  place  and  attended  by  a  crowd 
assembled  unlawfully  and  tumultuously  so 
as  to  create  disorder.  This  conclusion  was 
reached  because  the  statute  did  not  make 
the  playing  of  such  a  game  an  indictable 
misdemeanor,  but  only  made  it  unlawful  and 


910 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


subjected  the  offender  to  a  penalty.  For  this 
reason  it  was  said  that,  to  authorize  an  offi- 
cer to  make  an  arrest,  there  must  be  some 
overt  act  of  violence  or  disorder.  This  is  far 
from  a  holding  that  an  act  which  the  legis- 
lature, for  the  purpose  of  preserving  peace 
and  good  order,  declares  to  be  a  misdemean- 
or, is  not  a  breach  of  the  peace. 

True  our  prohibitory  statutes  do  not,  in 
terms,  declare  the  unlawful  sales  of  liquor 
to  be  breaches  of  the  peace.  But,  ever  since 
it  was  first  found  necessary  to  regulate  the 
liquor  business,  this  court  has  consistently 
held  the  statiftes  and  ordinances  providing 
such  regulations  to  be  peace  measures;  that 
is,  measures  adopted  for  the  purpose  of  pre- 
serving peace  and  good  order.  At  the  same 
time  it  was  declared,  at  least  50  years  ago, 
in  accord  with  practically  all  the  authori- 
ties, that  any  unlawful  act  which  disturbs 
or  tends  to  disturb  peace  and  good  order  is 
a  breach  of  the  peace.  Certainly  no  strained 
or  unreasonable  construction  is  required  to 
say  that  the  violation  of  the  law  which  the 
legislature  found  it  necessary  to  enact  in 
order  to  preserve  peace  and  good  order  dis- 
turbs or  tends  to  disturb  peace  and  good 
order.  And  when,  after  this  court  had  held 
these  regulations  to  be  for  the  preservation 
of  peace  and  order,  the  legislature 
[729]  deemed  it  necessary  to  entirely  pro- 
hibit, by  law,  the  business  which  it  had  pre- 
viously permitted  only  under  a  bond  to  keep 
the  peace,  it  cannot  be  doubted  that  the  pur- 
pose of  the  latter  law  was  the  same,  and 
that  offenses  under  it  must  be  placed  in  the 
same  category. 

In  re  Keliam,  55  Kan.  700,  41  Pac.  960, 
is  pressed  upon  our  attention.  But  that  case 
is  not  in  conflict  with  anything  we  have 
decided.  It  merely  holds  invalid  an  act  which 
undertook  to  authorize  officers  to  make  an 
arrest,  without  a  warrant,  not  only  upon 
seeing  an  offense  committed,  but  also  ''upon 
reasonable  suspicion  that  an  offense  has  been 
committed."  We  have  not,  however,  held 
that  an  arrest,  without  a  warrant,  can  ever 
be  rightfully  made  on  suspicion  or  on  in- 
formation received  from  others.  On  the  con- 
trary, we  have  held  exactly  the  opposite, 
saying  distinctly  that,  to  authorize  an  arrest 
for  a  misdemeanor  not  committed  in  the 
presence  of  on  officer,  a  warrant  is  always 
necessary.  In  fact,  we  have  not  held  that 
it  was  the  duty  of  the  defendant  to  do  any- 
thing on  suspicion  or  information  except  to 
go  to  the  places  which  he  suspected  or  had 
reason  to  believe  were  being  run  as  saloons, 
and  to  observe  what  any  customer  could  ob- 
serve, and  then  to  take  only  such  action  as 
would  be  justified  by  what  he  saw. 

Counsel  argue  that  it  cannot  be  said  that 
the  unlawful  sale  of  liquor  is  a  breach  of 
the  peace  because,  they  say,  a  proper  con- 


structioh    of   the   statutes   excludes  such  & 
conclusion.     The   insistence   is  that  because 
[730]  the  legislature  has  limited  the  right  of 
the  sheriff  to  arrest  and  require  security  to 
keep  the  peace  to  cases  in  which  the  accused 
is  armed  for  the  purpose  of  committing  cer- 
tain offenses,  and  has  provided  for  such  se- 
curity  in   no   other   cases   except  upon  the 
complaint,  before  a  magistrate,  of  one  whose 
person  or  property  is  threatened,  an  inten- 
tion  has  been   expressed   that  nothing  else 
shall   be   considered  breaches   of   the  peace. 
We  do  not  agree  to  this.    Rather  do  we  think 
the  legislature,  recognizing  the  great  number 
and   variety   pf   acts   which  may  constitute 
that  offense,  did  not  deem  it  necessary  to 
the  public  peace  that,  in  all  cases,  security 
should    be    required.      Those    offenses  which 
were  deemed  to  be  most  seriously  menacing 
in  their  nature  were  selected,  and  as  to  them 
the  sheriff  was  required  to  take  steps  to  place 
the   offenders'  under   bond.     In   addition,  a 
method  was   provided  by  which   one  whose 
person    or    property    was    threatened    could 
himself  take  steps  to  that  end.     All  other 
breaches  of  the  peace  were  deemed  sufficiently 
guarded  against  by  requiring  the  sheriff  to 
prevent  and  suppress  them,  and  authorizing 
him  to  make  arrests,  without  warrants,  when 
they  are  threatened  in  his  presence.    More- 
over, when  the  business  of  selling  liquor  was 
lawful,  it  was,  as  we  have  seen,  only  lawful 
after  a  bond  had  been  given  to  keep  the  peace. 
Hence,    even    if    counsel    were    right   in  the 
contention  that  in  Tennessee  the  only  breach- 
es of  the  peace  are  those  things  as  to  which 
the  legislature  has  protected  the  public  by 
providing  means  of  requiring  a  bond  [731]  to 
keep  the  peace,  the  conducting  of  a  saloon 
would  come  clearly  within  the  rule.    It  is,  in 
fact,  conspicuously  within  the   rule;   for  it 
furnishes,   we   believe,   the   only  example  of 
requiring  a  peace  bond  without  some  sort  of 
judicial  proceeding. 

Counsel  complain  that  our  opinion  leaves 
them  in  doubt  as  to  what  the  sheriff  should 
do  after  arresting  a  man  for  a  threatened 
sale  of  liquor.     But  if  it  is  borne  in  mind 
that  such  arrests  are  preventive  rather  than 
punitive  measures,  we  think  there  can  be  so 
difficultv  on  that  score.     Circumstances  can 
be  fancied  or  imagined  under  which  the  per- 
formance of  any  of  the  duties  devolving  on 
the    sheriff   may   become   embarrassing  and 
irksome.     But  practically  there  is  no  serious 
trouble.    We  have  held  that  the  duty  of  th« 
officer  to  make  these  preventive  arrests  aris- 
es only  when  he  finds  one  under  such  circum- 
stances as  amount  to  a  threat  to  sell  liquor 
unlawfully.    We  have  not  and  cannot  under- 
take to  set  out  all  the  circumstances  which 
will   amount  to   such   a  threat.     We  hare, 
however,  used  a  saloon  equipped,  open,  and 
ready  for  business  as  an  example,  and  held 
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that  it  was  the  duty  of  the  officer  to  arrest 
the  person  in  charge  for  the  purpose  of  pre^ 
venting  the  threatened  sales  of  liquor.     We 
do  not  mean  to  say  that  there  are  not  other 
circumstances  which  would  justify  such  ar- 
rests.    We  selected  open  saloons  for  an  il- 
lustration because   the  record   showed  that 
they  existed  and  ought  to  have  been  dealt 
with  by  the  defendant.     We  have  not  held 
that  such  arrests  should  be  followed  by  con- 
fining the   [782]  offender  in  jail.     We  said 
in  the  course  of  argument  that  the  Alabama 
court  had  held  that  there  might  be  circum- 
stances under  which  a  person  arrested  to  pre- 
vent a  breach  of  the  peace  might  be  right- 
fully confined   in  jail.     But  this  was  said 
merely  to  illustrate  the  point  that  such,  arid 
only  such,  force  is  justified  as  is  reasonably 
necessary  to  prevent  the  threatened  offense. 
We  can  well   imagine  circumstances  under 
which,  in  times  of  great  excitment,  such  im- 
prisonment might   be  the   only   practicable 
means    of    preventing    great    disorder    and 
turbulence.     But  we  think  it  can  rarely,  if 
ever,  be  necessary  to  prevent  threatened  sales 
of  liquor,  and  we  do  not  now  hold  that  it  can 
evei:  be  justified  in  such  cases.     The  duty 
of  the  sheriff,  when  he  has  seen  no  sales  made, 
but  makes  an  arrest  to  prevent  sales  threat- 
ened in  his  presence,  is  to  prevent  the  sales 
which  the  offender  is  then  ready  and  equipped 
and  threatening  to  make^  When  this  is  accom- 
plished, his  duty  lor  that  occasion  is  ended. 
He  may  do  this  by  removing  the  liquors  from 
the  place.     The  proprietor  will  then  not  he 
equipped  to  sell  and  the  sales  threatened  in 
the  presence  of  the   ofliicer   will   have   been 
prevented,  and  there  will  be  no  further  oc- 
casion to  detain  the  person  arrested.    Or  hs 
may  close  the  place,  and  thus  prevent  the 
sales,  and  then  let  the  person  arrested  go 
free.    We  said  in  our  former  opinion  that 
he  will  have  the  right  to  close  the  place 
and  keep  it  closed  until  the  purpose  to  con- 
duct it  as  a  saloon  is  abandoned.    This  per- 
haps does  not  quite  accurately  express  what 
we  meant  to  say.    [733]  He  should  keep  it 
closed  until  the  danger  of  the  sales  then  threat- 
ened has  passed.    This  will  be  accomplished 
when  the  liquors  have  been  removed  and  the 
necessity  of  keeping  the  place  closed  will  no 
longer  exist  and  that  particular  incident  will 
be  ended.   In  other  words,  he  must  do  what 
is  necessary  to  prevent  the  sales  then  threat- 
ened,   and    leave    future    sales    and    future 
threats  to  be  dealt  with  as  they  arise.     In 
practice,  a  few  such  arrests  will  effectually 
pat  an  end  to  open  saloons,  and  the  same 
good  judgment  which  is  necessary  to  the  dis- 
charge of  his  other  duties  will  enable  him 
to  perform  these  duties  without  serious  diffi- 
culty. 

These  are  the  things  which  it  is  the  duty 
of  a  sheriff  to  do  to  prevent  violations  of 


law.  They  involve  the  exercise  of  the  un- 
doubted power  of  the  government  to  prevent 
unlawful  acts  as  well  as  to  punish  for  of- 
•fenses  committed.  Speaking  of  this  power 
*and  the  wisdom  of  its  use,  the  Supreme 
Court  of  the  United  States  has  said: 

"Certainly  it  seems  to  us  to  be  quite  as 
wise  to  use  the  processes  of  the  law  and  the 
powers  of  the  court  to  prevent  the  evil  as 
to  punish  the  offense  as  a  crime  after  it  has 
been  committed."  Eilenbecker  v.  District 
Ct.  134  U.  S.  31,  10  S.  a.  424,  33  U.  S. 
(L.  ed.)   801. 

But  it  seems  to  be  argued  by  counsel  that 
it  is  a  serious  invasion  of  the  rights  of  citi- 
zens to  permit  the  sheriff,  without  process,  to 
seize  liquors  or  close  places  of  business  for  the 
purpose  of  preventing  breaches  of  the  peace. 
But  if,  for  that  purpose,  a  [734]  man  may 
be  arrested,  and  thus  deprived  of  his  liberty, 
he  certainly  cannot  complain  because  he  is 
deprived  of  a  mere  property  right  which  he 
is  using  as  a  means  of  breaching  the  peace. 
That,  for  the  purpose  of  preventing  a  pub- 
lic offense,  an  officer  may  seize  and  detain 
the  things  about  to  be  used  in  the  commission 
0^  the  offense,  is  no  new  doctrine.  The  rule 
is  well  stated  in  a  headnote  to  Spalding  v. 
Preston,  21  Vt.  9,  50  Am.  Dec.  68,  which 
fairly  interprets  the  decision  in  that  case  as 
follows : 

"The  officers  of  government  have  authority, 
derived  from  the  general  rights  of  the  govern- 
ment, without  any  statute  whatever  upon 
the  subject,  to  exercise  all  necessary  force 
for  the  prevention  of  crime,  either  by  the 
arrest  of  individuals,  or  by  the  seizure  and 
detention  of  the  instruments  for  committing 
crime." 

More  or  less  to  the  same  effect  are  Shan- 
ley  V.  Wells,  71  111.  78;  O'Connor  v.  Bucklin, 
59  N.  H.  589;  Ross  v.  Leggett,  61  Mich.  445, 
28  N.  W.  695,  1  Am.  St.  Rep.  608;  Ex  p. 
Morrill,  35  Fed.  261. 

In  a  supplemental  brief,  coimsel  for  de- 
fendant have  quoted  from  Quinn  v.  Heisel,  40 
Mich.  578,  as  follows: 

"We  are  of  opinion  that  a  threat  or  other 
indication  of  a  breach  of  the  peace  will  not 
jurtify  an  officer  in  making  an  arrest,  unless 
the  facts  were  such  as  would  warrant  the 
officer  in  believing  an  arrest  necessary  to 
prevent  an  immediate  execution  thereof,  as 
where  a  threat  is  made  coupled  with  some 
overt  act  [736]  in  attempted  execution  there- 
of. In  such  cases  the  officer  need  not  wait 
until  the  offense  is  actually  committed.  To 
justify  such  arrest  the  party  must  have 
gone  so  far  in  the  commission  of  an  offense 
that  proceedings  might  thereafter  be  insti- 
tuted against  him  therefor,  and  this  without 
reference  to  any  past  similar  offense  of  which 
the  person  may  have  been  guilty  before  the 
arrival  of  the  officer.    The  object  of  permit- 
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ting  an  arrest  under  such  circumstances  is 
to  prevent  a  breach  of  the  peace,  where  the 
facts  show  danger  of  its  being  immediately 
committed." 

The  only  thing  in  this  quotation  which  is' 
not  fully  in  accord  with  what  we  have  held 
is  the  statement  that,  "to  justify  such  an 
arrest,  the  party  must  have  gone  so  far  in 
the  commission  of  an  offense  that  proceedings 
might  thereafter  be  instituted  against  him 
therefor."  We  have  not  had  access  to  the 
statutes  of  Michigan,  but  the  numerous 
Michigan  cases  to  which  our  attention  has 
been  called  make  it  plain  that  there  is,  in 
that  State,  no  statute  like  ours,  expressly 
authorizing  an  arrest  for  a  threatened  breach 
of  the  peace.  Viewed  in  the  light  of  this 
fact,  the  language  quoted  strongly  supports 
our  conclusion  in  this  case.  Regarding  the 
right  of  an  officer,  by  the  common  law,  to 
make  an  arrest,  without  a  warrant,  as  con* 
fined  to  breaches  of  the  peace  actually  com- 
mitted in  his  presence,  the  court  nevertheless 
recognized  his  preventive  duty  to  the  extent 
of  holding  that  his  duty  to  interfere  begins 
whenever  any  act  is  done  which  amounts  to 
an  attempt  to  commit  the  offense.  But  treat- 
ing this  as  a  [736]  correct  statement  of  th*e 
common-law  rule,  our  legislature  evidently 
intended  to  enlarge  the  preventive  duties  of 
the  officer  when  it  authorized  him  to  arrest 
for  a  threatened  breach  of  the  peace.  Under 
the  common  law,  the  Michigan  court  held 
that  an  attempt  would  justify  an  arrest. 
Under  our  statute,  a  threat  is  put  in  the 
same  category. 

It  is  insisted  that  the  sheriff  is  not  the 
only  peace  officer,  that  the  judges  and  others 
are  also  conservators  of  the  peace,  and  that, 
if  the  sheriff  is  onerated  with  the  duties  we 
have  held  belong  to  his  office,  the  same  duties 
rest  upon  these  other  conservators  of  the 
peace.  Of  course,  we  are  not  now  called  on 
to  define  the  duties  of  any  officer  except 
a  sheriff.  But  we  may  remark  that,  while 
there  are  many  officers  who,  by  virtue  of  their 
offices,  are  also  conservators  of  the  peace,  our 
statutes,  in  line  with  the  nature  of  the  office 
from  the  most  ancient  times,  make  the  sheriff 
the  chief  conservator  of  the  peace  in  his 
county.  His  official  character  has  been  shown 
by  the  authorities  already  quoted.  We  have 
held  that  he  is  charged  with  the  duties  de- 
scribed  not  merely  because  he  is  called  by 
the  statute  a  conservator  of  the  peace,  but 
because  they  have  always  belonged  to  his 
office,  and  because,  in  express  terms,  our  stat- 
utes make  it  his  duty  to  suppress  and  pre- 
vent public  offenses  and  breaches  of  the  peace. 
It  is  sufficient  now  to  say  that  not  all  con* 
servators  of  the  peace  are  charged  with  all 
the  duties  of  the  sheriff.  The  making  of  an 
arrest  is  only  one  of  the  things  to  be  done 
for  the  purpose  [737]  of  preserving  the  peace. 


Every  officer  charged  with  the  duty  of  doing 
any  of  these  things  is,  to  that  extent,  a 
conservator  of  the  peace.  But,  in  order  to 
determine  what  are  his  duties,  we  must 
look  not  only  to  the  fact  that  be  is  a  con- 
servator of  the  peace,  but  to  the  particular 
duties  which  the  law  attaches  to  his  office. 

It  is  insisted  that  the  case  of  McCrowell 
V.  Bristol,  5  Lea  (Tenn.)  685,  is  authority 
against  the  right  of  an  officer  to  close  a 
saloon.  But  that  case  was  decided  when  the 
saloon  business  was  lawful  in  Tennessee,  and 
all  that  was  held  was  that  municipal  au- 
thorities could  not,  without  judicial  proceed- 
ings, declare  a  saloon  a  nuisance  on  account 
of  the  manner  in  which  it  was  conducted, 
and  abate  it.  But  now  the  saloon  business 
is  unlawful.  And  it  has  never  been  the  law 
in  Tennessee  that  officers  could  not  stop  any 
public  offense  committed  or  about  to  be  com- 
mitted in  their  presence. 

It  is  finally  insisted  that  no  willful  neglect 
of  dut}'  has  been  shown.  On  this  questioii 
defendant  is  precluded  by  his  admission  that 
he  did  nothing  in  Memphis  except  to  serve 
process.  He  may  not  have  understood  some 
of  bis  duties  as  we  have  defined  them.  We 
have  not,  however,  removed  him  merely  be- 
cause he  failed  to  make  arrests  for  threat- 
ened violations  of  the  law.  In  view  of  the 
advice  given  him  by  counsel,  and  of  the  fact 
that  there  had  been  no  previous  decision 
of  the  question,  if  he  had  made  an  honest 
effort  to  suppress  and  prevent  violations  of 
the  law  by  doing  the  other  things  we  have 
held  it  was  his  duty  [738]  to  do,  we  would 
probably  hold  that  his  failure  in  this  re- 
spect was  not  a  willful  neglect  of  duty,  and 
that  he  should  not  be  removed.  But  the 
record  shows  and  he  admits  that  he  did  noth- 
ing but  serve  such  process  as  was  placed 
in  his  hands.  And  any  man  of  intelligence, 
who,  as  sheriff,  under  the  conditions  dis- 
closed by  this  record,  did  nothing  but  serve 
process,  must  be  deemed  to  have  willfully 
failed  and  neglected  to  perform  the  duties  of 
his  office. 

There  is  nothing  in  what  we  have  decided 
to  justify  the  excited  statement  of  counsel 
that  there  is  involved  a  "controversy  between 
the  people  and  their  liberties,  and  a  doctrine 
which  would  seriously  oppress  the  one  and 
impair  the  other."  We  have  only  applied 
to  the  class  of  offenses  under  consideration 
the  same  rule  that  has  from  time  immemori- 
al been  applied  to  other  offenses  of  no  more 
gravity  and  fraught  with'  no  more  danger 
to  the  public.  We  have  merely  said  that  it 
is  the  dutv  of  the  faithful  officer  to  inter- 
fere  to  prevent  offenses  of  this  kind,  just 
as  he  has  always  interfered  when  similar 
offenses  were  threatened  in  his  presence.  Tbe 
rules  we  have  laid  down  authorise  the  in- 
terference with  a  citizen  only  when  he  is 
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about  to  do  that  which  the  law  denounces. 
And  we  refuse  to  recognize  as  one  of  the 
liberties  guaranteed  by  any  government  to 
its  citizens  the  privilege  of  violating  its 
laws.  Xor  is  there  any  element  of  oppression 
of  the  people  in  making  effective  the  man- 
date of  their  own  laws  that,  for  the  good  of 
the  public,  they  shall  not  do  certain  things. 

[739]  After  examining  the  questions  in- 
volved with  the  care  merited  by  their  impor- 
tance and  the  earnestness  and  ability  of  coun- 
sel, we  are  satisfied  with  the  conclusions 
heretofore  announced,  and  the  petition  to  re- 
hear will  be  dismissed. 


NOTE. 

In  the  reported  case  the  court,  in  remov- 
ing a  sheriff  from  office  for  a  failure  to 
enforce  the  laws  against  the  sale  of  intoxi- 
cants, enters  on  a  most  comprehensive  dis- 
cussion of  the  duty  of  a  sheriff  to  act  of  his 
own  initiative  for  the  enforcement  of  the 
law.  It  is  held  that  while  he  need  not 
''patrol  the  county"  or  employ  detectives  to 
ferret  out  crime,  he  is  more  than  a  mere 
process  server,  and  is  charged  with  an  affirm- 
ative duty  to  prevent  public  offenses  and 
suppress  breaches  of  the  peace.  He  must  be 
reasonably  alert  with  respect  to  possible  vi- 
olations of  the  law  and  is  not  entitled  to 
wait  until  they  come  to  his  personal  knowl- 
edge but  must  follow  up  information  received 
from  any  source.  It  is  also  held,  after  a 
full  discussion,  that  the  open  sale  of  liquor 
in  violation  of  law  is  a  breach  of  the  peace 
which  the  sheriff  as  the  chief  peace  officer 
of  the  county  is  empowered  and  required  to 
suppress  without  awaiting  the  initiation  of 
a  prosecution  by  others  or  the  issuance  of  a 
warrant.  The  failure  of  a  public  officer  to 
enforce  the  law  as  a  ground  for  his  removal 
is  fullv  discussed  in  the  note  to  State  ▼. 
Donahue,  Ann.  Cas.  1013D  18.  See  also  the 
more  recent  case  of  State  v.  Howse,  Ann. 
Cas.  1917C  1126,  and  State  v.  Linn,  reported 
-ante,  this  volume,  at  page  139. 
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Conditional  Sales  «  Remedies  of  Ven- 
deo  — .  Breach  of  Warrantj. 

Where  the  seller  of  a  chattel  by  conditional 

^le  seeks  to  reclaim  it  by  means  of  an  action 

of  replevin,  the  buyer  may  defend  by  pleading 

*  breach  of  warranty  by  way  of  recoupment 

A-an.  Cas.  1918B. — 58. 
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in  diminution  or  extinction  of  the  price,  as 
provided  by  the  Uniform  Sales  Act  (Laws 
1911,  c.  571)   §  150. 

[See  note  at  end  of  this  case.] 

Pmser  v.  Marsh,  167  N.  Y.  App.  Div.  604, 
affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department. 

Action  by  Peter  C.  Peuser,  plaintiff,  against 
Elizabeth  D.  Marsh,  defendant.  Judgment  for 
defendant  at  Special  Term  of  Supreme  Court. 
Judgment  reversed  by  Appellate  Division  of 
Supreme  Court.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

Thomas  B,  Merohant  for  appellant. 
H.  J,  Hennessey  for  respondent. 

[507]  WnxABD  BABiTjrrr,  Gh.  J. — ^This  ap- 
peal presents  the  question  whether  in  the  case 
of  a  conditional  sale,  where  the  seller  seeks 
to  reclaim  the  goods  by  means  of  an  action 
of  replevin,  the  buyer  may  defend  by  plead- 
ing a  breach  of  warranty  by  way  of  recoup- 
ment in  diminution  or  extinction  of  the  price. 
By  the  Uniform  Sales  Act,  adopted  in  this 
state  in  1911  and  made  article  V  of  the  Per- 
sonal Property  Law  (Laws  of  1911,* ch.  571), 
it  is  expressly  provided  that  where  there  is  a 
breach  of  warranty  by  the  seller  the  buyer 
may  at  his  election  ''accept  or  keep  the  goods 
and  set  up  against  the  seller  the  breach  of 
warranty  by  way  of  recoupment  in  diminution 
or  extinction  of  the  price."  (§  150.)  It  is 
contended,  however,  that  this  provision  does 
not  apply  to  conditional  sales  at  all  where 
the  title  has  not  passed  from  the  seller  to  the 
buyer;  or,  if  it  does  apply  to  conditional  sales, 
it  is  only  where  the  seller  sues  for  the  pur- 
chase price  of  the  goods  and  not  where  he  is 
endeavoring  to  get  them  back. 

In  the  present  action  the  plaintiff  sues  to 
recover  possession  of  a  piano,  together  with 
a  stool  and  scarf.  The  complaint  alleges  that 
the  said  chattels  were  purchased  by  the  de- 
fendant from  an  agent  of  the  plaintiff  under  a 
contract  of  conditional  sale  whereby  the  title 
was  not  to  vest  in  the  defendant  until  the  pay- 
ment of  $260,  of  which  $25  was  to  be  paid  in 
merchandise,  $16  in  cash,  and  the  balance  in 
monthly  installments  of  $6  each,  and  that  the 
defendant  has  failed  to  pay  the  sum  of  $141, 
with  accrued  interest  thereon,  which  was  due 
and  payable  on  the  1st  day  of  August,  1914. 
Each  of  the  defenses  which  is  assailed  by  the 
demurrer  sets  up  certain  warranties  and  the 
breach  thereof  to  the  defendant's  damage  in 
the  sum  [608]  of  $200.  The  defendant  further 
avers  that,  relying  upon  the  warranties,  she 
had  paid  to  the  plaintiff  $119  to  apply  upon 
the  purchase  price,  and  that  by  reason  of  the 
premises  the  defendant  has  become  the  own- 
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er  of  the  piano  and  the  plaintiff  is  indebted 
to  her  in  the  sum  of  $59.  This  is  in  effect  a 
plea  that  the  breach  of  warranty  has  operated 
to  extinguish  ajny  further  liability  on  ac- 
count of  the  purchase  price.  The  position  of 
the  defendant  is  that  she  has  paid  aJl  that  she 
is  legally  obligated  to  pay  under  the  contract, 
and,  therefore,  that  she  is  entitled  to  consider 
and  does  consider  the  goods  as  her  own.  She 
claims  to  be  exercising  the  right  given  by  the 
statute  to  the  buyer  where  there  is  a  breach 
of  warranty  by  the  seller,  namely,  to  keep 
the  goods  and  set  up  the  breaeh  of  warranty 
by  way  of  recoupment  in  extinction  of  the 
price. 

It  is  clear  that  conditional  sales  fall  within 
the  purview  of  the  Uniform  Sales  Act  (§  82). 
Although  replevin  is  strictly  a  possessory  ac- 
tion Roach  V.  Curtis,  191  N.  Y.  387,  84  N.  E. 
283,  and  the  term  recoupment  generally  sig- 
nifies a  deduction  from  a  money  claim 
(Deeves  v.  Manhattan  L.  Ins.  Co.  195  N.  Y. 
324,  336,  88  N.  E.  395)  the  right  to  possession 
in  a  case  like  this  depends  upon  the  payment 
of  the  purchase  price;  and  as  the  statute  pro- 
vides that  the  purchase  price  may  be  extin- 
guished (which  is  equivalent  to  saying  it 
may  be  paid)  by  recouping  such  damages  as 
the  buyer  may  have  sustained  by  the  seller's 
breach  of  warranty,  we  can  see  no  sufficient 
reason  for  holding  that  such  a  defense  is  not 
available  in  a  replevin  suit.  Where  a  ques- 
tion as  to  the  construction  of  a  statute  relat- 
ing to  legal  procedure  is  evenly  balanced  in 
other  respects,  that  view  should  prevail  which 
tends  to  promote  the  welfare  of  litigants  by 
preventing  circuity  of  action.  It  is  obviously 
to  the  interest  of  both  parties  to  a  contract 
of  conditional  sale  like  that  in  suit  here  to 
have  their  respective  claims  adjusted  and 
determined  in  one  law  suit ;  and  we  think  that 
the  legislative  intent  to  permit  this  to  be  done 
is  discoverable  in  the  language  of  the  statute 
— whether  the  [609]  seller  sues  for  the  pur- 
chase price  or  sues  to  recover  back  the  goods. 

The  judgment  of  the  Appellate  Division 
should  be  affirmed,  with  costs,  and  both  ques- 
tions certified  answered  in  the  negative. 

Hiscock,  Chase,  Cuddeback,  Hogan,  Cardozo 
and  Pound,  JJ.,  concur. 

Judgment  affirmed. 


NOTE* 

Right  of  Conditional  Vendee  to  Re* 
cover  Damages  for  Breach  of  War* 
ranty. 

In  New  Hamburg  Mfg.  Co.  v.  Webb,  23 
Ont.  L.  Rep.  44,  20  Ann.  Cas.  817,  it  was  held 
that  a  conditional  vendee  cannot,  before  title 
has  vested  in  him,  recover  general  damages  for 
a  breach  of  warranty.  The  same  rule  has 
been  laid  down  in  several  recent  cases. 


Thus  in  Bunday  v.  Columbus  Mach.  Co.  14S 
Mich.  10,  5  L.R.A.{N.S.)  475,  wherein  it  ap- 
peared that  certain  machinery  was  sold  on 
the  instalment  plan,  the  title  to  remain  in 
the  seller  until  the  price  thereof  should  be 
paid  in  full,  it  was  held  that  the  contract  was 
executory  in  character  and  that  an  action  for 
a  breach  of  warranty  would  not  lie  in  advance 
of  the  actual  transmission  of  title. 

So  in  an  action  of  replevin  by  the  vendor 
to  enforce  a  breach  of  the  condition  by  a  re- 
covery of  the  property,  it  has  been  held  that 
the  vendee  could  not  defend  by  recoupment 
or  set-off  for  a  breach  of  warranty,  under  a 
code  provision  allowing  to  be   set  off  "any 
matter  arising  out  of  the  plaintiff's  demand, 
and  for  which  the  defendant  would  be  enti- 
tled to  recover  in  a  cross  action;"  or  "anv 
matter  grow^ing  out  of  the  original  considera- 
tion or  any  written  instrument,  for  which  the 
defendant  would  be  entitled  to  recover  in  & 
cross  action.''     Blair  v.  Johnson,  111  Tenn. 
Ill,  76  S.  W.  912,  wherein  the  court  said: 
"In  these  actions  it  is  contemplated  that  the 
plaintiff^s  demand  shall  be  abated  or  lessened 
by  that  of  the  defendant.    But  how  can  thi& 
be,  when  the  two  actions  proceed  on  wholly 
different  lines,  the  plaintiff,  by  a  possessory 
action,  demanding  the  possession  of  certain 
property,  and  the  defendant  demanding  dam- 
ages by  reason  of  the  breach  of  a  contract  con- 
cerning that  property?  Take,  for  illustration, 
the  facts  of  the  present  case.    The  sale  of  the 
wagon  was  upon  a  condition.    The  condition 
has  failed,  and  the  plaintiff  has,  undoubtedly* 
a   right  to  the   possession   of   the  property. 
There  was  a  warranty  of  soundness,  and.  as- 
suming as  true  the  matters  which  were  offered 
to  be  proven,  the  warranty  was  broken,  and 
the  defendant  is  entitled  to  damages,  to  the. 
extent,  at  least,  of  the  difference  in  value 
between  the  article  as  represented  and  as  it 
actually  turned  out  to  be.    Smith  v.  Cozart^ 
2  Head  (Tenn.)  628.    There  would  be  a  judg- 
ment  then  for  the  plaintiffs  to  the  full  ex- 
tent of  their  claim,  also  one  for.  the  defend- 
ant for  the  full  amount  of  damage  to  '^'hich 
he  would  be  entitled  under  his  warranty,  and 
neither  would  abate  or  lessen  the  other,  or 
bear  any  relation  thereto,  except  that  they 
originated  in  a  dealing  in  and  about  the  same 
article  of  personal  property."    In  like  manner, 
it  was  held  in  People's  Electric  R.  Co.  ^ 
McKeen  Motor  Car  Co.  214  Fed.  73,  130  C. 
C.  A.  513,  that  in  an  action  of  replevin  by 
the    vendor    in    a    contract    of    conditional 
sale    to    recover    the    property    because   of 
the    buyer's    default,    the    latter    could  not 
successfully  assert  damages  for  a  breach  of 
warranty     in     defense.      Compare    W.    ^^• 
Kimball  Co.  v.  Massey,  126  Minn.  461,  14» 
N.  W.  307,  wherein  the  court  said:  'The  sale 
was  conditional  and  executory,  and  upon  a 
breach  by  one  the  other  was  entitled  to  re^ 


THOMPSON  ▼.  DENVER. 

61  Colo.  470. 


916 


Bcind.  If  defendant  was  justified  in  rescind- 
ing for  the  breach  of  warranty,  he  was  en- 
titled to  a  return  of  the  instalments  paid. 
That  was  all  he  asked  by  the  counterclaim. 
The  defendant  did  not  seek  to  retain  the  pos- 
session, nor  ask  for  the  return  of  the  piano. 
The  provision  that  a  counterclaim  is  proper 
when  it  is  'connected  with  the  subject  of  the 
action'  should  receive  a  liberal  construction." 

Damages  have  been  allowed  for  a  failure  of 
the  goods  to  conform  to  the  contract  where 
the  contract  of  sale  was  conditional  although 
the  buyer  returned  the  goods  after  giving  the 
eeller  notice  that  the  goods  were  defective. 
First  Church  of  Christ,  Scientist  v.  Southern 
Seating,  etc.  Co.  76  Wash.  367,  136  Pac.  127, 
wherein  the  court  said:  "Neither  can  the 
fact  that  the  pews  have  been  left  in  the  pos- 
session of  plaintiff  militate  against  its  right 
of  recovery.  If  the  pews  had  been  sold  under 
an  ordinary  contract  of  sale  and  title  had 
passed  and  the  action  had  been  for  damages 
as  for  breach  of  warranty,  the  retention  and 
use  of  the  pews  would  have  been  inconsistent 
with  the  measure  allowed  in  this  case.  The 
terms  of  the  contract,  however,  preclude  the 
application  of  this  principle.  The  title  was 
reserved  in  the  vendor  and  the  pews  have 
been  at  all  times  subject  to  its  order." 

In  New  York  it  was  held  in  several  cases 
prior  to  the  enactment  hereinafter  referred  to 
that  a  warranty  was  an  incident  only  of  con- 
smnmated  or  completed  sales,  and  that  -an 
action  for  the  breach  of  warranty  could  not  be 
maintained  by  the  buyer  until  the  title  to  the 
property  had  fully  passed* to  the  buyer.  Spaus 
▼.  Stolwein,  75  Misc.  1,  134  N.  Y.  S.  603; 
Hauss  y.  Savarese,  87  Misc.  330,  149  N.  Y.  S. 
938;  Carpenter  v.  Chapman,  139  N.  Y.  S.  849; 
Osbom  V.  Gantz,  60  N.  Y.  540;  Levis  v.  Pope 
Motor  Car  Co.  202  N.  Y.  402,  95  N.  E.  815. 
An  amendment  to  the  Personal  Property  Law 
of  Kew  York  (Laws  1911  c.  571;  Personal 
Property  Law,  §  150,  McKinney's  Consol. 
Laws,  Book  40,  p.  246)  provides  as  follows: 
''(1)  Where  there  is  a  breach  of  warranty  by 
the  seller,  the  buyer  may,  at  his  election,  (a) 
accept  or  keep  the  goods,  and  set  up  against 
the  seller  the  breach  of  warranty  by  way  of 
recoupment  in  diminution  or  extinction  of  the 
price;  (b)  accept  or  keep  the  goods  and  main- 
tain an  action  against  t^e  seller  for  damages 
for  the  breach  of  the  warranty;  (c)  refuse 
to  accept  the  goods,  if  the  property  therein 
l^as  not  passed,  and  maintain  an  action 
Against  the  seller  for  damages  for  the  breach 
of  warranty;  (d)  rescind  the  contract  to  sell 
or  the  sale  and  refuse  to  receive  the  goods, 
or  if  the  goods  have  already  been  received, 
return  them  or  offer  to  return  them  to  the 
wUer  and  recover  the  price  or  any  part  there- 
of which  has  been  paid."  Under  that  pro- 
vision it  has  been  held  that  in  an  action  on  a 
conditional  sale  note  which  was  given  as  part 


of  the  purchase  price  of  a  piano,  the  buyer 
might  counterclaim  and  show  in  support  of 
the  counterclaim  that  the  seller  warranted 
that  the  piano  sold  would  not  break  and  was 
fit  for  the  purpose  for  which  it  was  intended 
and  that  the  warranty  had  been  Jbreached.  G. 
B.  Shearer  Co.  v.  Kakoulis,  144  N.  Y.  S.  1077. 
See  also  Ohl  v.  Standard  Steel  Sections,  167 
N.  Y.  S.  184.  In  the  reported  case  it  is  de- 
cided that  in  an  action  of  replevin  by  the 
seller  of  a  chattel  on  conditional  sale,  the 
buyer  may  recoup  such  damages  as  he  may 
haive  sustained  by  the  seller's  breach  of  war- 
ranty. 
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CITT  AND  COUNTY  OF  DENVER. 


Colorado  Supreme  Court — May  1,  1916. 


61  Colo.  470;  16S  Poo.  309. 


Public  Ofllcera  «  Officer  de  Jure  — 
Right  to  Compensation  ^  Payment 
to  de  Facto  Officer.         • 

The  rule  that  an  ofiicer  de  jure  cannot  re- 
cover from  a  municipal  corporation  salary 
for  the  period  he  was  deprived  of  his  office 
where  it  was  paid  to  an  ofiicer  de  facto  ap- 
plies to  a  police  operator,  declared  by  the* 
city  charter  to  be  an  officer;  it  being  imma- 
terial that  he  was  an  appointive  officer,  and 
that  he  was  wrongfully  discharged. 

[See  note  at  end  of  this  case.] 

Right  of  de  Facto  Officer  to  Compenaa* 
tion. 

A  city's  unqualified  acceptance  of  services 
performed  by  one  as  officer  estops  it  to  invoke 
any  rule  of  law  to  defeat  payment  of  his  sal- 
ary for  such  period. 

Error  to  District  Court,  City  and  County 
of  Denver:  Sheafob,  Judge. 

Action  by  James  Thompson,  plaintiff, 
against  City  and  County  of  Denver,  defendant. 
To  review  judgment  rendered,  plaintiff  brings 
error.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

Robert  H.  Kane  for  plaintiff  in  error. 
James  A,  Marsh  and  WUliaan  R.  Kennedy 
for  defendant  in  error. 

[470]  Bailet,  J. — James  Thompson,  plain- 
tiff below  and  plaintiff  in  error  here,  was  one 
of  the  police  operators  of  the  City  and  Coun- 
ty of  Denver  for  three  years  prior  to  the  1st 
day  of  February,  1910,  and  on  or  al>out  that 
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date  was  suspended  upon  charges  filed  against 
him  by  the  Fire  and  Police  Board.  On  Mfurch 
14th,  1910,  a  hearing  was  had  before  the 
board,  the  charges  sustained,  and  plaintiff 
discharged  from  the  service.  Thompson  took 
that  decision  on  appeal  to  the  City  Civil 
Service  Commission,  where  the  matter  rested 
for  over  two  years.  About  the  31st  day  of 
May,  1912,  upon  request  of  the  Fire  and 
Police  Board,  the  commission  forthwith  or- 
dered that  the  appeal  be  sustained,  and 
Thompson  reinstated,  which  was  accordingly 
done  by  formal  order  of  the  board  on  June 
1st,  1912.  Upon  reinstatement  he  served  only 
fifteen  days,  when  the  same  charges  were  filed 
against  him  by  newly  installed  members  of 
the  Fire  and  Police  Board,  resulting  [471]  in 
his  second  discharge  from  the  service.  There- 
upon this  action  was  brought  to  recover  dam- 
ages, consisting  of  the  salary  which  plaintiff 
was  thus  deprived  of  earning  during  the 
period  of  discharge,  and  for  the  period  from 
June  1st  to  June  15th  after  reinstatement, 
less  what  he  actually  earned  in  that  time  in 
other  pursuits,  the  amount  of  the  claim  being 
$1,815.97  with  interest.  The  trial  oourt  ren- 
dered judgment  for  plaintiff  in  the  sum  of 
$46.86,  the  amount  of  salary  from  the  date  of 
reinstatement  to  the  date  of  removal,  but 
refused  to  award  anything  for  the  period  of 
discharge,  on  the  ground  that  another  had 
been  paid  the  salary  for  the  same  period,  one 
Kaiser  having  occupied  the  position  mean- 
while, discharged  the  duties  and  received  the 
salary  therefor. 

Prior  to  the  time  the  charges  were  made 
plaintiff  received  his  appointment  by  exam- 
ination in  the  regular  way,  served  his  proba- 
tionary period  of  six  months,  and  then  became 
a  permanent  appointee,  in  conformity  with 
the  provisions  of  section  200  of  the  charter  of 
tlie  municipality,  concerning  appointments  in 
the  classified  service,  which  reads  as  follows: 

**£very  original  appointment  in  the  classi- 
fied service  shall  be  for  six  months,  at  the  end 
of  which  time,  if  the  conduct  and  capacity 
of  the  person  appointed  have  been  satisfac- 
tory, he  shall  be  permanently  appointed; 
otherwise  he  shall  be  out  of  the  service." 

The  duties  of  police  operator,  as  outlined  in 
the  brief  of  counsel  for  defendant  in  error, 
are  to  receive  reports  from  policemen  on  the 
beats  within  the  municipality,  at  a  telephone 
switch  board,  make  records  of  the  same,  re- 
ceive calls  for  the  patrol  wagon,  and  generally 
to  exercise  the  duties  of  a  central  operator 
with  reference  to  the  police  telephone  system. 
Section  65  of  the  city  charter  provides  that 
the  police  force  shall  be  composed  of  the  chief 
of  police  and  such  subordinate  officers,  police- 
men and  other  employees,  to  be  appointed  by 
the  board,  as  may  be  necessary,  etc.  Section 
153  thereof  provides  that  all  persons  in  the 
employ  of  the  [472]  city  and  county,  or  any 
department  thereof,  whose  salary  or  compen- 


sation is  not  fixed  by  this  charter,  are  hereby 
declared  to  be  employees,  and  in  enumerating 
the  members  of  the  police  department  and 
fixing  their  respective  salaries  it  names, 
among  others,  police  operators  at  an  annual 
salary  of  $1020. 

The  judgment  is  afiirmed  upon  the  author- 
ity of  El  Paso  County  v.  Rohde,  41  Colo. 
258,  95  Pac.  651,  16  L.R.A.(N.S.)  794,  124 
Am.  St.  Rep.  134,  and  Henderson  v.  Glynn, 
2  Colo.  App.  303,  39  Pac.  265,  which  hold  that 
an  officer  de  jure  cannot  recover  from  a  mu- 
nicipal corporation  salary  paid  by  it  to  an 
officer  de  facto  during  the  period  the  officer 
de  jure  was  deprived  of  his  office;  in  other 
words,  that  payment  of  salary  by  the  munici- 
pality to  an  officer  de  facto,  who  discharges 
the  duties  of  the  office  is  a  good  defense  to 
an  action  therefor  against  it  by  the  ofl&cer 
de  jure. 

Counsel  not  only  assail  the  soundness  of 
this  rule,  but  contend  further  that  even 
though  the  propriety  of  its  application  be 
admitted  in  cases  like  those  cited,  involving 
respectively  the  salary  of  County  Treasurer 
and  District  Judge  where  the  loss  thereof 
was  occasioned  by  the  lntrusi<m  of  a  third 
party,  it  cannot  properly  be  applied  to  a 
case  like  the  present,  involving  salary  of  a 
police  operator  the  loss  of  which  was  occa- 
sioned by  wrongful  discharge.  The  argu- 
ment and  citation  of  authority  in  support  of 
this  contention  confirms  the  statement  in  the 
Rohde  case  to  the  effect  that  there  is  notice- 
able conflict  in  the  decisions  upon  the  subject. 
The  rule  adopted  in  this  state  is  based  on 
public  policy,  to  the  effect  that  the  people  can- 
not be  compelled  to  pay  twice  for  the  same 
service,  and  in  principle  we  do  not  see  how  the 
instant  case  can  be  fairly  distinguished  from 
those  in  which  this  court  has  applied  it. 

Section  153  of  the  charter  of  the  municipal- 
ity in  effect  declares  police  operators  to  be 
officers,  and  it  therefore  follows  that  they  are, 
at  least  in  some  respects,  public  officers,  their 
duties  being  intimately  connected  with  and  a 
part  of  [473]  the  police  system.  The  question 
presented  is  whether  there  is  anything  for 
consideration  in  this  case  of  sufficient  weight 
and  clearness  to  distinguish  the  character  of 
the  plaintiff's  relation  to  the  municipality 
from  that  of  a  County  Treasurer  or  DiBtrirt 
Judge,  in  respect  to  a  claim  for  salary  p*i<^ 
another,  so  as  to  take  it  out  of  the  operation 
of  the  rule  laid  down  in  the  two  cases  to 
which  reference  has  been  made.  Certainly  no 
such  distinction  can  be  safely  made  upon  a 
basis  of  comparative  dignity  between  q^<^' 
nor  does  it  lie  within  the  fact  that  some  offi- 
cers are  appointive  and  others  elective.  l<o^' 
ically  the  rule  should,  we  think,  be  appH^ 
alike  to  all  public  officers. 

The  case  of  Denver  v.  Burnett.  9  Colo.  App. 
631,  49  Pac.  378.  is  cited  and  relied  upon 
by  plaintiff  in  error  to  support  his  contention. 


STRATTON  v.  WILSON. 

no  Ky.  61. 


917 


Burnett  recovered  judgment  against  the  city 
for  one  yearns  pay  as  a  policeman,  \rhich  was 
reversed  because  the  bill  of  exceptions,  which 
purported  to  contain  all  the  evidence,  failed 
to  show  any  proof  of  the  comjj^ensation  to 
which  he  may  have  been  entitled,  that  the 
prerequinites  of  the  appointment  had  been 
complied  with,  or  action  upon  the  part  of  the 
city  by  which  its  liability  might  be  estab- 
lished. That  was  a  complete  disposition  of 
the  matter  on  review,  and  expressions  of  the 
court  beyond  that  point  are  mere  dicta. 

Upon  the  assignment  of  cross-error  to  tlie 
finding  in  favor  of  plaintiff  in  the  sum  of 
$46.86,  salary  from  the  date  of  his  reinstate- 
ment to  the  date  of  removal,  that  is  June  1st 
to  June  loth,  1912,  we  are  of  opinion  that 
by  the  city's  unqualified  acceptance  of  serv- 
ices performed  by  plaintiff  during  that  period, 
it  is  estopped  to  invoke  any  rule  of  law  to 
defeat  payment  of  the  sum  so  earned  and 
claimed. 

Tlie  judgment  is,  therefore,  affirmed. 

Gabbert,  C.  J.,  and  White,  J.,  concur. 

Rehearing  denied  July  3,  1916. 

KOTE. 

Tlie  reported  case  adheres  to  the  rule  pre- 
railing  in  the  majority  of  American  jurisdic- 
tions that  a  municipality  which  has  paid  to 
a  de  facto  officer  the  salary  of  the  office  during 
the  period  of  his  occupancy  is  not  liable  to  the 
de  jure  officer  for  salary  for  the  same  period. 
That  rule,  the  court  says,  is  applicable  to 
appointive  as  well  as  to  elective  officers,  and 
no  distinction  is  to  be  made  with  respect  to 
the  grade  or  dignity  of  the  office.  The  cases 
passing  on  the  right  of  a  de  jure  officer  to  re- 
cover from  the  state  or  municipality  salary 
paid  to  a  de  facto  officer  during  the 
latter's  incumbency  are  reviewed  in  the 
notes  to  Nail  v.  Coulter,  4  Ann.  Cas.  671; 
Tanner  v.  Edwards,  10  Ann.  Cas.  1091; 
Cleveland  v.  Luttner,  Ann.  Cas.  1917D  1134; 
and  Andrews  v.  Portland,  10  Am.  St.  Rep. 
280.  The  closely  related  question  of  the  right 
of  the  de  jure  officer  to  recover  from  the 
de  facto  officer  salary  paid  to  him  is  dis- 
cussed in  the  notes  to  Chubbuck  v.  Wilson, 
12  Ann.  Caa.  888;  Jones  v.  Dusman,  Ann.  Cas. 
1916D  472 ;  Andrews  v.  Portland,  10  Am.  St. 
Rep  280;  and  Howard  v.  Burke,  140  Am.  St. 
Rep.  159. 
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Husband  and  Wife  «•  Antenuptial 
Agreement  «•  Validity  —  Conceal* 
ment  of  Facta. 

To  be  bound  by  the  terms  of  an  antenuptial 
settlement,  the  prospective  wife,  before  enter- 
ing into  the  contract,  and  at  the  time,  must 
have  been  apprised  without  misrepresentation 
or  concealment  of  the  nature  and  extent  of 
her  prospective  husband's  estate  and  the  value 
of  her  marital  rights  therein  which  she  by  its 
terms  is  surrendering. 

Same. 

An  antenuptial  settlement  as  to  which  all 
the  facts  were  fully  stated  to  the  bride  before 
the  marriage  is  not  invalidated  because  she 
signed  it  before  being  so  advised. 

Proviaion  Contemplating  Divorce  — 
Validity. 

A  stipulation  in  an  antenuptial  settlement 
providing  for  a  ftxed  sum  for  alimony  in  the 
event  of  divorce  or  separation  is  void,  as  pro- 
viding for  a  future  separation  after  marriage. 

EfPect  of  Partial  Invalidity. 

Where  the  consideration  is  valid  and  sev- 
eral separable  promises  are  based  upon  it, 
some  of  which  are  legal  and  others  illegal, 
while  the  illegal  promises  are  void,  the  legal 
ones  will  be  enforced. 

[See  note  at  end  of  this  case.] 

Same. 

An  antenuptial  settlement  of  $25,000  to 
the  wife  a?  widow  and  $10,000  to  her  if  di- 
vorced or  separated,  where  the  marriage  ia 
consummated,  will  be  enforced  on  the  death 
of  the  husband  as  to  the  $25,000  settlement, 
notwithstanding  the  illegal  promise  to  pay 
alimony. 

[See  note  at  end  of  this  case.] 

Contracjfc  Favored  in  Law. 

Contracts  for  antenuptial  settlements  are 
favored  bv  the  law,  and  will  not  be  held  in- 
valid  for  trifling  or  technical  reasons. 

Exeontors  and  Administrators  «•  Al» 
lowance  to  Widow. 

Where  there  is  protracted  litigation  be- 
tween the  next  of  kin  living  outside  the  state 
and  a  widow  appointed  administratrix,  dur- 
ing which  the  widow,  although  confined  by  a 
marriage  settlement  to  a  cash  provision  in 
lieu  of  widow's  rights,  occupied  the  home- 
stead,  allowances  for  minor  houf^ekeeping  ex- 

Senses  and  court  costs  may  be  allowed  in  the 
iscretion  of  the  trial  court. 

Compensation  of  Administrator. 

Under  Ky.  St.  §  3883,  as  to  allowance  to  a 
personal  representative,  where  the  4)roperty 
of  the  estate  is  distributed  in  kind,  and  the- 
administrator  is  put  to  little  or  no  trouble, 
he  should  not  be  allowed  the  maximum  sum 
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of  five  per  cent  of  the  valtte  of  the  property 
thus  distributed. 

Same. 

Under  Ky.  St.  §  3883,  because  the  person- 
alty is  distributed  by  the  administrator  in 
kind,  it  does  not  necessarily  follow  that  he 
should  not  be  allowed  anything  for  his  serv- 
ices, but  a  reasonable  allowance  should  be 
made  to  him. 

Counsel  Fees  of  Administrator. 

Counsel  fees  of  an  administratrix  are  nec- 
essarily left  largely  to  the  discretion  of  the 
trial  court. 

Gifts  —  Between  Hnsband  and  Wife  — 
Death  of  Hnsband. 

Where  a  husband  had  on  a  trip  abroad 
given  his  wife  express  checks  for  their  ex- 
penses amounting  to  $800,  and  at  another 
time  had  sent  her  $2,000  in  a  draft,  and  there 
is  no  showing  that  he  intended  that  she 
should  account  therefor,  she  is  entitled  to 
retain  the  same  on  his  death. 

Ezecntors  and  Administrators  —  Bisbts 
of  Widow  —  Ooonpation  of  Horne* 
stead. 

Under  statutes  providing  that  the  widow 
may  occupy  the  homestead  until  allotment  of 
dower,  homestead,  or  the  estate  is  otherwise 
distributed,  the  widow  is  not  by  an  antenup- 
tial settlement  deprived  of  such  right  of  occu- 
pation, especially  where  the  only  other  person 
interested  in  the  estate  is  a  nonresident  living 
a  great  distance  from  the  homestead  and  it  is 
necessary  to  the  preservation  of  the  property 
that  it  should  be  occupied. 

Appeal  from  Circuit  Court,  Oldham  county. 

Action  by  Julia  E.  Str^tton  et  al.,  plain- 
tiffs, against  Ada  Stratton  Wilson,  defendant. 
From  judgment  rendered,  all  parties  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

iLlexomder  Scott  Bullitt,  WiUiam  MarshaU 
Bullitt  and  Keith  L.  Bullitt  for  plaintiffs. 

David  d  Davis  and  D.  H,  French  for  de- 
fendant. 

• 

[62]  Thomas,  J. — ^The  questions  presented 
for  determination  on  this  appeal  grow  out  of 
litigation  to  settle  and  distribute  the  estate 
of  Wilton  A.  Stratton,  who  died  intestate  on 
October  18,  1913,  at  Los  Angeles,  California, 
but  domiciled  [63]  at  the  time  in  Oldham 
county.  Previous  to  1912,  the  decedent  had 
lived  for  a  great  number  of  years  in  the  city 
of  Louisville,  and  in  the  spring  of  that  year 
he  purchased  a  country  home  near  Crest- 
wood,  in  Oldham  county,  where  he  made  his 
home  for  the  rest  of  his  life.  He  was  married 
to  the  appellant,  who  was  then  Miss  Julia 
Eschmann,  on  February  24,  1913,  the  wed- 
ding taking  place  in  the  city  of  New  York. 
On  the  iSth  day  of  February  preceding  the 
marriage,  the  parties  signed  and  executed  the 
following  contract,  omitting  signatures: 


"This  Agbizment  made  and  entered  into 
this  22d  day  of  February,  1913,  by  and  be- 
tween Wilton  A.  Stratton,  party  of  the  first 
part,  and  Julia  Eschmann,  party  of  the  sec- 
ond part,  both  of  Oldham  county,  in  the 
State  of  Kentucky. 

"WITNESSETH :  That  whereas  the  said  first 
and  second  parties  are  about  to  enter  into  & 
contract  of  marriage,  and  whereas  it  is  de- 
sired between  them  to  settle  and  adjust  all 
property  right  or  claims  between  them  ari^ 
ing  out  of  said  proposed  marriage,  and  where- 
as the  said  party  of  the  first  part,  Wilton  A 
Stratton,  wishes  to  make  provision  for  said 
Julia  Eschmann  in  lieu  of  dower  or  distribu- 
tive share  of  his  estate,  both  real  and  per- 
sonal, and  whereas  said  parties  have  agreed 
between  themselves  upon  a  provision  for  said 
second  party,  Julia  Eschmann,  and  she  has 
agreed  and  binds  herself  to  accept  same  in  lien 
of  any  and  all  claims  upon  the  estate  of  said 
Wilton  A.  Stratton  duriag  Jiis  life,  or  after 
his  life  should  he  die  before  her. 

"Now,  Thebefobe,  this  contract  and  agree- 
ment between  said  Wilton  A  Stratton,  party 
of  the  first  part,  and  Julia  Eschmann,  party 
of  the  second  part. 

"WITNESSETH:  That  the  said  Wilton  A 
Stratton  hereby  agrees  and  binds  himself,  his 
heirs,  administrators  and  assigns  to  pay  to 
the  said  Julia  Eschmann  upon  his  death,  if 
she  survives  him,  she  then  being  his  wife, 
the  sum  of  twenty-five  thousand  ($25,000.00) 
dollars  out  of  his  estate  in  full  settlement  of 
any  and  all  claims  of  dower  or  distributable 
share  of  said  estate,  real  and  personal,  and 
should  said  Julia  Eschmann  die  before  said 
Wilton  A.  Stratton,  then  nothing  shall  be 
paid  to  her  heirs,  executors,  administrators 
or  assigns,  and  he  further  binds  himself  that 
if  at  any  time  after  the  solemnization  of  said 
marriage,  he  and  said  Julia  Eschmann 
[64]  should  Ijecome  separated  or  divorced,  he 
will  pay  to  her  upon  such  divorce  being  ob- 
tained by  either  of  them  the  sum  of  ten 
thousand  ($10,000.00)  dollars  in  full  of  any 
and  all  claims  said  Julia  Eschmann  mighi 
hold  against  him  for  alimony,  or  mainte- 
nance, or  attorneys'  fees  in  any  such  divorce 
proceedings. 

"The  said  Julia  Eschmann  agrees  to  accept 
said  sum  of  twenty-five  thousand  ($2.1,000.00) 
dollars  upon  the  death  of  said  Wilton  A. 
Stratton  in  full  settlement  of  any  and  all 
claims  she  might  have  as  his  widow  for  dower 
or  distributable  share  of  his  estate,  or  should 
she  become  divorced  from  him  at  any  time  to 
accept  said  sum  of  ($10,000.00)  dollars  above 
set  forth  in  full  settlement  of  any  and  all 
claims  for  alimony  or  maintenance,  or  at- 
torneys' fees. 

"Said  Wilton  A.  Stratton  furthermore 
agrees  and  binds  himself  during  the  continu- 
ance of  the  marital  relationship  between  him 
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«j)d  the  said  Julia  Eschmann  to  proTide  for 
her  a  good  and  comfortable  living,  so  long 
■as  she  lives  and  resides  with  him,  but  should 
she  aJtiandon  him  for  any  reason  and  refuse  to 
live  'with  him,  then  his  responsibility  from 
the  time  of  said  abandonment  or  refusal  to 
live  ivith  him  shall  be  limited  to  the  sum  of 
ten  thousand  ($10,000.00)  dollars  above  pro- 
vided for,  and  only  upon  the  conditions  there 
provided  for  the  payment  of  said  ten  thousand 
($10,000.00)  dollars. 

''I?i  Testimont  Whebeop,  witness  the  sig- 
natures of  said  first  and  second  parties,  the 
day  and  year  above  uTitten." 

The  contract  was  executed  in  duplicate  but 
each  party  was  not  delivered*  a  copy  until  the 
day  they  left  Louisville  for  New  York,  which 
was  the  22nS  of  February;  and  thus,  al- 
though the  contract  had  been  signed  by  each 
of  them  on  the  18th,  it  bears  the  date  of 
actual  delivery. 

Briefly    stated,    the    circumstances    under 
which  the  marriage  was  agreed  to  and  the 
contract  executed,  are  these:   Neither  party 
had    ever   been  married.     Mr.   Stratton  was 
about  62  years  old  and  Miss  Eschmann  about 
52  years  old.    She  was  then  and  had  for  some 
considerable  time  immediately  previous,  been 
employed  by  Mr.  Stratton  as  housekeeper  at 
a  salary  of  $35.00  per  month.    He  was  not  in 
the  best  of  health  and  to  regain  and  repair 
it  he  concluded  to  take  a  trip  abroad.  [65]  He 
seems  to  have  become  very  much  pleased  with 
the  services  of  Miss  Eschmann,  not  only  as 
a  housekeeper  but  in  her  attentions  to  his 
personal  welfare  as  well,  and  he  desired  that 
she  attend  him  upon  his  contemplated  trip. 
To  avoid  any  grounds  for  suspicion  or  scan- 
dalous gossip,  he  conceived  the  idea  of  marry- 
ing Miss  Eschmann  before  starting  on  the 
trip  and  suggested  it  to  his  cousin  and  per- 
sonal friend,  Edward  T.  Farmer,  but  at  the 
time  stated  that  he  would  be  unwilling  to  en- 
ter into  the  marriage  unless  there  could  be 
an  understanding  between  himself  and  Miss 
Eschmann  aa  to  property  rights  growing  out 
of  the  marriage.     The  deceased  at  that  time 
was  worth  something  like  $230,000.00,  thirty 
thousand  dollars  of  which  was  real  property 
situated  in  Jeflferson  and  Oldham  counties, 
and  the  remainder  was  personal  property,  al- 
most the  entire  portion  of  which  consisted  of 
solvent  bonds  and  corporation  stock,  each  be- 
ing a  well-paying  investment. 

The  first  conversation  with  Farmer  con- 
cerning the  proposed  marriage  occurred  about 
February  7,  of  that  year,  and  the  subject  was 
further  discussed  between  them  some  four  or 
five  days  thereafter.  On  the  17th  day  of 
February  the  matter  was  discussed  by  the 
three,  Stratton,  Farmer,  and  Miss  Eschmann, 
and  the  terms  of  it,  as  afterwards  incorpo- 
rated into  the  writing,  were  each  and  all 
agreed  to  and  the  writing  drawn  up  and  sub- 
scribed by  the  parties  the  next  day  as  we 


have  stated,  but  not  delivered  until  the  22nd. 
The  attoriiey  who  drafted  the  contract,  Mr. 
John  J.  Davis,  realizing  that  Miss  Eschmann 
should  be  apprised  of  the  extent  of  the  prop- 
erty of  her  contemplated  husband,  went  to  the 
home  of  Mr.  Stratton  on  the  19th  day  of  Feb- 
ruary, and  there  fully  informed  her  of  the 
amount  of  the  property  which  Mr.  Stratton 
owned;  and,  as  the  attorney  states,  of  h^r 
rights  in  and  to  such  property  as  surviving 
widow.  To  this  she  replied :  "I  didn't  know 
that  he  had  so  much  or  that  I  was  entitled 
to  so  much,"  whereupon  the  attorney  replied : 
"Well,  you  know  it  now.  Tlie  marriage  has 
not  been  consummated  and  there  is  nothing 
that  you  couldn't  withdraw  from  at  this 
time,"  whereupon  she  replied,  "It  is  too  late. 
I  have  already  signed  the  contract.  I  signed 
too  quick."  The  marriage  was  afterwards 
consummated  as  we  have  stated,  and  the  trip 
abroad  w^as  made  lasting  until  some  time  in 
October.  [66]  Upon  their  return  they  did 
not  come  direct  to  their  home  but  proceeded 
to  the  city  of  Chicago,  where  a  stop  of  a  few 
days  was  made,  after  which  they  went  to  Los 
Angeles,  California,  where,  on  October  18,  the 
death  of  the  husband  occurred.  The  only  heir 
at  law  of  the  decedent  is  the  appellee,  Mrs. 
Ada  Stratton  Wilson,  who  is  the  only  child 
of  a  brother  of  the  deceased.  After  the  death 
of  her  husband,  the  appellant  as  his  widow, 
returned  to  the  Crestwood  home  and  has  since 
occupied  it,  in  the  meantime  qualifying  as  the 
administratrix  of  the  estate  of  her  deceased 
husband. 

The  litigation  in  which  the  judgment  was 
rendered  from  which  the  appeal  is  prosecuted, 
consists  of  several  separate  suits  and  proceed- 
ings concerning  the  estate,  all  of  which  were 
consolidated  in  the  court  below,  and  for  the 
purpose  of  this  opinion,  it  is  not  necessary 
that  they  be  either  separately  stated  or  no- 
ticed. The  chief  controversy  between  the  par- 
ties and  the  storm  center  of  this  litigation  is, 
as  to  the  validity  of  the  antenuptial  contract 
which  we  have  herein  copied,  the  widow  con- 
tending that  she  is  not  bound  by  it,  and  that 
she  is  therefore  entitled  to  her  distributable 
share  of  her  husband's  estate  as  though  no 
contract  was  made;  while  the  heir  is  insist- 
ing that  the  contract  is  valid,  and  was  at  the 
death  of  the  decedent  in  full  force,  and  the 
widow  is,  therefore,  entitled  to  but  $25,000.00, 
the  amount  named  in  the  contract.  Thin 
latter  view  is  the  one  taken  bv  the  trial  court, 
and  from  the  judgment  so  holding  the  widow 
has  appealed. 

In  the  court  below  there  were  three  grounds 
urged  by  the  widow  as  to  why  the  contract  is 
not  binding  upon  her,  they  being:  (1^  That 
the  contract  is  void  on  its  face;  (2)  that  be- 
fore signing  it  she  was  not  aware  of  the  value 
of  the  estate  of  her  future  husband,  and  that 
she  was  therefore  induced  by  this  fraudulent 
concealment  to  place  her  name  to  it  and  to 
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agree  to  its  terms,  and,  ( 3 )  that  the  contract 
after  their  marriage  was  orally  rescinded  by 
herself   and   her   husband   before   his  death. 

We  will  consider  these  in  the  reverse  order. 
As  to  the  third  ground  stated,  without  pass-, 
ing  on  the  question  as  to  whether  this  char- 
acter of  contract  can  be  orally  rescinded,  it  is 
sufficient  to  say  that  there  is  no  evidence  of 
any  character  of  a  rescission,  except  the  tes- 
timony of  the  widow,  which  is  manifestly  in- 
competent under  section  606  of  the  Civil  Code 
of  Practice.  [67]  This  is  so  apparent  that 
counsel  for  her  did  not  mention  it  in  the 
argument  of  the  case,  nor  does  he  refer  to 
it  in  his  brief.  We,  therefore,  do  not  deem  it 
necessary  to  give  this  contention  further  con- 
sideration. 

As  to  the  second  ground  urged  against  the 
contract,  it  cannot  be  denied  but  that  it  is 
the  settled  rule  that  the  prospective  wife,  in 
contracts  of  this  character,  in  order  to  be 
bound  thereby,  should,  before  entering  into 
the  contract  and  at  that  time,  be  apprised  "of 
the  nature  and  extent  of  her  prospective  hus- 
band's estate  and  the  value  of  her  marital 
rights  therein  which  she  by  its  terms  is  sur- 
rendering." Tilton  V.  Tilton,  130  Ky.  281, 
113  S.  W.  134,  132  Am.  St.  Rep.  359.  Other 
cases  in  point  are:  Daniels  v.  Banister,  146 
Ky.  48,  141  S.  W.  393;  Redwine  v.  Redwine, 
/160  Ky.  282,  Ann.  Cas.  1917A  58,  169  S.  W. 
864,  and  Gaines  v.  Gaines,  163  Ky.  260,  173 
S.  W.  774.  These  cases  very  properly  hold 
that  such  a  contract  to  be  binding  on  the 
prospective  wife  must  be  free  from  fraud, 
misrepresentation,  deceit  or  concealment;  but 
they  do  not  go  farther  than  this.  The  fact 
that  the  contract  had  been  signed  before 
the  appellant  had  been  placed  in  possession  of 
all  the  facts,  cannot  militate  against  the 
validity  of  the  contract,  provided  all  the  facts 
were  freelv  and  fairlv  stated  to  her  before 
the  marriage  was  consununated.  Up  to  that 
time  nothing  had  occurred  to  which  any  of 
the  provisions  of  the  contract  could  attach, 
and  all  that  was  necessary  for  the  status 
of  the  parties  to  remain  as  it  was  then,  was 
a  refusal  to  marry.  It  was  not  necessary 
even  that  the  signed  contract  providing  for 
the  payment  of  alimony,  should  be  destroyed. 
Appellant  by  her  action,  in  subsequently 
marrying  the  deceased,  plainly  manifested 
her  willingness  to  accept  the  provisions  of  the 
contract,  and  this,  too,  after  she  had  been 
informed  as  to  the  extent  of  her  prospective 
husband's  estate,  as  well  as  what  would  be 
her  rights  as  his  widow  if  no  contract  was 
entered  into.  This,  we  conclude,  effectually 
disposes  of  the  second  contention. 

The  first  ground  urged  against  the  validity 
of  the  marriage  contract  presents  a  more 
serious  question  and  will  require  from  us  a 
more  extended  consideration.  This  conten- 
tion is  based  upon  the  insistence  of  counsel 
for  appellant  that  all  of  that  portion  of  the 


contract  providing  for  the  payment  of  ali- 
mony, should  a  separation  of  the  parties  occur 
after  marriage,  followed  by  a  divorce,  is  ab 
solutely  void,  and  that  this  void  stipulation 
invalidates  the  entire  contract.  At  the 
threshold  [68]  it  may  be  conceded,  and  indeed 
is  conceded  by  counsel  for  appellee,  that  the 
stipulation  as  to  alimony  it  void,  as  the  law 
will  not  permit  parties  contemplating  mar- 
riage to  enter  into  a  contract  providing  for, 
and  looking  to,  future  separation  after  mar- 
riage. This  principle  of  law  appears  to  be 
well  settled  and  is  supported  by  an  unbroken 
line  of  authorities.  Those  from  this  court 
are:  Gaines  v.  Poor,  3  Mete.  (Ky.)  503,  70 
Am.  Dec.  559;  Loud  v.  Loud,  4  Bush  (Ky.) 
453;  and  Evans  v.  Evans,  93  Ky.  510,  20  S. 
W.   605.  m 

The  rule  so  announced  is  but  a  manifesta- 
tion of  a  long  settled  policy  of  the  law,  to 
the  effect  that  it  is  beneficial  to  society  that 
the  marital  relation  should  not  be  disturbed 
or  its  happiness  marred,  but  that  it  should 
be  upheld  and  encouraged,  and  that  the  par- 
ties to  it  should  not  be  led  into  the  breaking 
of  its  vows  by  the  allurements  of  any  stipu- 
lations which  they  may  enter  into  before 
marriage.  So  the  question  is:  What  effect 
does  the  stipulation  as  to  alimony,  which  is 
conceded  to  be  void,  have  upon  the  other 
stipulation  for  the  payment  of  $25,000.00 
upon  the  death  of  the  husband,  in  lieu  of  all 
other  interests  of  the  widow  which  she  would 
otherwise  obtain  from  his  estate,  and  which 
stipulation  is  conceded  to  be  valid? 

The  rule  is,  if  there  is  a  single  promise 
based  upon  a  single  consideration  and  both  of 
them  are  void,  the  contract  is  wholly  unen- 
forceable; but  where  the  consideration  is 
valid,  and  several  promises  are  based  upon  it. 
some  of  which  are  legal  and  others  illegal,  bo 
that  they  may  be  separated,  the  legal  oneH 
will  be  enforced  while  those  which  are  illegal 
will  not,  and  the  illegality  of  the  latter  will 
not  prevent  the  enforcement  of  the  former. 
So  in  Volume  9,  Cyc.  564,  we  find  it  stated: 

'*Where  an  agreement  founded  on  a  legal 
consideration  contains  several  promises  or  a 
promise  to  do  several  things,  and  some  onl? 
of  the  things  to  be  done  are  illegal,  the  prom- 
ises which  can  be  separated,  or  the  promise 
so  far  as  it  can  be  separated,  from  the  illegal- 
ity, may  be  valid.  The  rule  is  that  a  lawful 
promise  made  for  a  lawful  consideration  is 
not  invalid  merely  because  an  unlawful  prom- 
ise was  made  at  the  same  time  and  for  the 
same  consideration.  Thus  if  the  terms  of  a 
contract  in  restraint  of  trade  can  be  con- 
strued di visibly  as  to  the  limits,  it  may  ^ 
valid  as  to  the  limits  which  are  reasonable, 
although  other  limits  imposed  are  excessive, 
unreasonable  and  void." 

[69]  This  court  has  approved  the  text  in 
the  following  cases:  Brown  v.  Langford,  3 
Bibb  (Ky.)  497;  Swan  v.  Chandler,  8  B.Mon. 
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<Ky.)  97;  CollinB  v.  Merrell,  2  Mete.  (Ky.) 
163;  Kimbrough  y.  Lane,  11  Bush  (Ky.) 
656;  Averbeck  v.  Hall,  14  Bush  (Ky.)  505; 
Bugg  V.  Holt,  29  Ky.  L.  Rep.  1208,  97  S.  W. 
29;  McLane  v.  Dixon,  30  Ky.  L.  Rep.  683,  99 
8.  W.  601 ;  Smith  v.  Corbin,  135  Ky.  727,  123 
S.  W.  277 ;  Newport  Rolling  Mills  Co.  v.  Hall, 
147  Ky.  598,  144  S.  W.  760. 

A  few  references  to  what  this  court  said 
in  some  of  the  cases  referred  to  will  serve  to 
illustrate  the  rule  as  adopted  in  this  State. 
In  the  Kimbrough  case,  it  is  said:  "And  it 
is  equally  well  settled  that  if  any  part,  how- 
ever small,  of  the  entire  consideration  of  a 
contract  be  vicious,  the  whole  contract  is 
Toid.*'  And  in  the  Averbeck  case,  it  is  said: 
*1t  is  well  established  that  if  a  contract,  the 
consideration  of  which  is  an  .agreement  to 
impede,  hinder  or  defeat  the  administration  of 
the  criminal  or  penal  laws,  is  void  as  against 
public  policy,  it  does  not  avail  that,  in  this 
instance,  there  is  a  sufficient  consideration, 
independent  of  this  vicious  agreement,  to  sup- 
port the  contract.  A  part  of  the  entire  con- 
sideration being  vicious,  the  whole  contract  is 
void.**  In  the  still  later  case  of  Newport 
Rolling  Mill  Go.  y.  Hall,  supra,  this  court 
quoting  with  approval  from  other  of  the  cases, 
supra,  said: 

*'The  general  rule  is  that  if  the  obnoxious 
feature  of  a  contract  can  be  eliminated,  with- 
out impairing  its  symmetry  as  a  whole,  the 
courts  will  be  inclined  to  adopt  this  view  as 
the  one  most  likely  to  express  the  intention  of 
the  parties;  but  if  the  good  and  bad  are  so 
interwoven  that  they  cannot  be  separated 
without  altering  or  destroying  the  general 
meaning  and  purpose  of  the  contract,  the 
good  must  go  with  the  bad  and  the  whole 
contract  be  set  aside.  In  Smith  v.  Corbin, 
135  Ky.  727,  123  S.  W.  277,  it  is  said : 

"*In  other  words,  it  is  a  well  known  rule 
of  law  that  where  there  are  contained  in  the 
same  instrument  distinct  engagements  or 
covenants,  by  which  a  party  binds  himself 
to  do  certain  acts,  some  of  which  are  legal 
and  some  illegal,  the  performance  of  those 
which  are  legal  may  be  enforced,  although 
the  performance  of  those  which  are  illegal 
mav  not.' 

"In  Brown  v.  Langford,  3  Bibb  (Ky.) 
497,  the  court  said : 

"  'Where  there  is  a  condition  or  covenant  to 
do  several  things,  a  part  of  which  is  against 
the  common  law  and  the  rest  lawful,  the  con- 
dition or  covenant  will  be  [70]  void  as  to  so 
much  as  is  unlawful,  and  good  for  the  resi- 
due. But  this  does  not  hold  where  a  part 
of  the  consideration  is  unlawful.  There  is  no 
question  but  that  a  promise  founded  upon 
several  considerations,  one  of  which  is  vicious, 
is  void ;  and  the  same  principle  requires  that 
&  covenant  should  be  held  to  be  so  if  the 
consideration  be  in  part  affected  with  turpi- 


tude.' To  the  same  effect  is  McLane  v.  Dixon, 
30  Ky.  L.  Rep.  683,  99  S.  W.  601;  Averbeck 
y.  Hall,  14  Bush  (Ky.)  505;  Collins  y.  Mer- 
rell, 2  Mete.  (Ky.)  163;  Swan  y.  Chandler,  8 
B.  Mon.   (Ky.)   97. 

"We  are  disposed  to  the  view  that  this  con- 
tract may  be  treated  as  a  severable  one,  and 
that  the  objectionable  clause  may  be  stricken 
from  it  without  affecting  the  validity  of  the 
remainder  of  the  contract.  The  clause  in 
question  does  not  particularly  concern  the 
consideration  specified  in  the  contract,  and 
it  is  generally  in  reference  to  contracts  in 
which  a  part  of  the  consideration  is  illegal 
that  the  courts  have  ruled  that  the  entire 
contract  was  tainted.  Where  a  part  of  the 
consideration  upon  which  the  contract  rests 
is  vicious,  the  courts  as  may  be  seen  from  the 
cases  cited  will  not  undertake  to  separate  the 
good  consideration  from  the  bad,  but  will 
discard  it  as  a  whole.*' 

It  then  becomes  necessary  to  determine 
what  constitutes  the  consideration  for  the  two 
promises  made  by  the  prospective  husband 
and  found  in  this  marriage  contract.  The  two 
promises  being,  to  pay  the  appellant  in  the 
event  of  a  separation  and  divorce  the  sum  of 
$10,000.00  in  lieu  of  all  alimony,  and  to  pay 
her  $25,000.00  in  the  event  of  the  death  of  her 
prospective  husband  in  lieu  of  all  interests  in 
his  estate.  That  the  marriage  was  the  con- 
sideration  for  these  two  promises,  there  can 
be  room,  for  but  one  opinion.  In  volume  21 
Gyc.  page  1246,  it  is  said:  ^'Marriage  is  a 
good  consideration  for  antenuptial  settlement 
of  property  on  the  intended  wife.  It  has  been 
said  indeed  that  it  is  not  only  a  valuable  con- 
sideration, but  a  consideration  of  'the  highest 
value.' "  This  text  is  supported  by  numer- 
ous authorities  from  almost  every  State  in  the 
Union  and  in  England,  as  well  as  by  many 
text-writers  upon  the  subject.  The  cases  from 
this  court  so  holding  are:  Forwood  v.  For- 
wood,  86  Ky.  114,  5  S.  W.  361 ;  Sanders  v. 
Miller,  79  Ky.  517,  42  Am.  Rep.  237;  Mallory 
V.  Mallorv,  92  Kv.  316,  17  S.  W.  737.  This 
being  so,  it  would  seem  under  the  rule,  supra, 
that  as  the  consideration  of  marriage  in  the 
instant  case  is  an  entire,  [71]  as  well  as  a 
valid  one.  the  conceded  legal  promise  to  pay 
$25,000.00  based  upon  it,  should  be  upheld 
and  enforced,  notwithstanding  the  associated 
illegal  promise  to  pay  alimony  which  is  based 
upon  the  same  valid  consideration.  Indeed, 
there  is  no  escape  from  this  conclusion  unless 
the  facts  of  this  case  are  to  be  differentiated 
in  some  way  from  those  in  the  cases  supra. 
We  have  given  unsparing  pains  to  the  inves- 
tigation of  the  authorities,  not  only  those 
herein  given,  but  the  ones  to  which  counsel 
refer  us  as  well,  and  we  fail  to  find  in  any  of 
them  any  justifiable  grounds  for  making  a 
distinction  between  the  facts  therein  and  those 
here. 
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As  we  view  the  authorities,  the  errOT,  to 
pur  minds,  in  the  contention  of  counsel  for 
appellant  lies  in  the  fact  that  he  confuses  the 
promises  in  the  contract  with  the  consideror 
tion  therefor.  In  other  words,  he  insists  that 
the  two  promises  found  in  the  contract,  the 
one  being  legal  and  the  other  illegal,  as  we 
have  found,  constitute  the  consideration  for 
the  marriage  contract,  which,  as  we  have  seen, 
is  contrary  to  all  the  authorities,  including 
the  opinions  of  this  court.  As  illustrating 
this,  he  strongly  relies  on  the  opinion  of  this 
court  in  the  case  of  McLane  t.  Dixon,  supra. 
In  that  case,  McLane,  a  white  man,  was  liv- 
ing in  a  state  of  concubinage  with  a  negress 
named  Motina  Dixon.  By  him  she  had  given 
birth  to  some  illegitimate  children,  and  he 
was  about  to  be  proceeded  against  in  a  baa- 
tardy  proceeding  to  provide  maintenance  for 
the  children.  It  is  shown  that  at  this  junc- 
ture he  entered  into  a  contract  with  the 
mother  to  support  the  children  and  at  his 
death  make  provision  for  them  in  his  will, 
provided,  however,  the  mother  of  the  children 
would  continue  to  live  with  him  as  thereto- 
fore. He  failed  to  make  the  provision  for  the 
children  in  his  will  as  agreed,  which  it  was 
claimed  was  to  be  a  house  and  lot  worth 
$800.00,  and  his  estate  was  sued  to  recover 
the  value  of  the  house  and  lot.  But  this 
court,  denied  the  plaintiff  the  right  to  recover, 
not  because  the  agreement  to  provide  for  the 
children  was  illegal,  but  because  a  part  of  the 
consideration  for  the  promise  to  make  the 
devise  upon  which  the  suit  was  based,  was 
illegal,  in  that  it  contracted  for  the  continued 
existence  of  an  unlawful  relation  between  the 
plaintiff  and  the  decedent.  The  opinion  was 
proper  and  in  perfect  accord  with  the  rule 
herein  stated.  If,  in  that  case,  the  considera- 
tion for  the  promise  had  not  been  tainted 
[72]  with  the  worst  form  of  illegality,  there 
would  have  been  no  obstacle  in  the  way,  as 
far  as  the  contract  was  concerned,  of  render- 
ing judgment  in  favor  of  the  plaintiff.  But, 
as  we  have  seen,  we  are  dealing  with  no  such 
case.  The  consideration  here  has  been  entirely 
executed,  which  in  some  jurisdictions  mate- 
rially affects  the  case,  even  should  the  rule 
contended  for  by  appellant's  counsel  be  ap- 
plied. Appleby  v.  Appleby,  100  Minn.  408, 
10  Ann.  Caa.  663,  111  X.  W.  305,  117  Am.  St. 
Rep.  709,  10  L.K.A.(N.S.)  590,  and  authori- 
ties therein  cited. 

It  must  also  not  be  forgotten  that  the  con- 
tract under  consideration  not  only  contained 
two  promises  on  behalf  of  the  future  hus- 
band, but  they  related  to  entirely  separate 
and  distinct  events;  the  events  to  which  the 
illegal  promise  related  never  occurred  and 
there  has  been  no  occasion  to  invoke  the  aid 
of  the  court  to  enforce  it.  The  event,  how- 
ever, to  which  the  other  promise  related,  has 
occurred,  and  its  enforcement  is  sought  in 


this  suit.  Many  of  the  authorities  relied 
upon  for  reversal  had  under  consideration 
only  the  enforcement  of  the  illegal  promise 
therein,  which  was  similar  to  the  one  here» 
and  of  course,  the  courts  in  this  instance, 
denied  the  relief  which  was  demanded,  just  aa 
we  would  if  the  stipulation  as  to  the  payment 
of  $10,000.00  alimony  was  before  us  in  pro- 
ceedings wherein  either  of  the  parties  was 
seeking  to  enforce  it.  This  is  particularly  so 
as  to  the  case  of  Neddo  v.  Neddo,  56  Kan. 
507,  44  Pac.  1,  upon  which  considerable  stress 
is  made  in  appellant's  brief.  Moreover,  in 
the  case  of  Appleby  v.  Appleby,  supra,  the 
antenuptial  contract  had  in  it  a  stipulation 
referring  to  future  separation,  it  being  as 
follows : 

"'Provided  always,  and  this  promise  and 
covenant  is  made  with  the  reservation,  that 
in  the  event  said  marriage  does  not  take  place, 
or  said  party  of  the  second  part  shall  not  be 
my  husband  at  the  time  of  my  death,  or  in 
the  event  at  the  time  of  my  death  the  parties 
signing  said  Exhibit  A.  are  not  living  togeth- 
er as  husband  and  wife  .  .  .  then  all  and 
every/ claim  and  right  on  the  part  of  said 
party  of  the  second  part  to  demand  or  receive 
said  annuity  or  take  any  benefit  under  this 
agreement  or  in  my  estate  shall  thereupon  and 
forthwith  cease  and  be  of  no  force  or  effect.'' 

The  provision  was  being  made  by  the  con- 
templated wife  for  the  future  husband  and 
it  was  to  be  an  annuity  of  $10,000.00. 

[73]  There  was  as  much  of  an  inducement 
for  the  wife  in  that  case  to  bring  about  such 
a  state  of  affairs  as  to  cause  a  divorce,  and 
thus  save  to  her  estate  the  annuity  of  $10,- 
000.00  for  the  life  of  her  huaband,  as  there 
is  in  this  case  (as  argued  by  appellant's  coun- 
sel), for  the  deceased  (Stratton)  to  be  guilty 
of  conduct  causing  a  separation  and  thereby 
save  to  his  estate  $15,000.00.  However,  in 
disposing  of  this  feature  of  that  contract  the 
court  very  pertinently  said: 

"The  second  proposition  of  appellant  is 
that  the  antenuptial  contract  was  void,  be- 
cause it  tended  to  induce  a  separation  be- 
tween husband  and  wife.  This  contention  ift 
founded  upon  that  part  of  the  contract,  re- 
peated in  the  will,  wherein  it  was  provided 
that  if,  at  the  death  of  Mrs.  Appleby,  appel- 
lant should  not  be  her  husband,  or  in  the 
event  they  'shall  not  then  be  living  together 
as  husband  and  wife,'  any  and  all  right  to  the 
annuity  shall  'cease  and  foe  of  no  force  or 
effect.'  It  is  elementary  that  contracts  which 
tend  to  induce  a  separation  of  husband  and 
wife  are,  upon  the  same  principle  of  public 
policy  which  discountenances  contracts  in  re* 
straint  of  marriage,  utterly  void  and  of  no 
force  or  effect.  There  is  but  one  voice  in  the 
decisions  upon  this  question.  Cartwright  v. 
Cartwright,  22  L.  J.  Ch.  (Eng.)  841;  H- 
V.   W— ,   3  Kay  &  J.    (Eng.)    382;  Brown 


SXRATTOM  y.  WILSON. 

no  Ky,  61, 


923 


T.  Peck,  1  Eden  (Eng.)  140;  Randall  v.  Ban- 
dall,  37  Mich.  663;  Boland  v.  O'Neil,  72  Conn. 
217,  44  Atl.  15;  Button  v.  Hutt<m,  3  Pa.  St. 
100.  But  the  contract  under  consideration 
does  not  bring  the  case  within  this  principle. 
A  broad  view  of  its  provisicms  will  not  justify 
or  warrant  the  conclusion  that  its  purpose 
was  to  facilitate,  or  that  it  tended  in  any 
measure  to  induce,  a  separation  of  the  par- 
ties. On  the  contrary,  it  is  clear  that  its 
purpose  and  tendency  was  to  induce  continued 
cohabitation  as  husband  and  wife.  Appellant 
was  firmly  obligated  to  comply  with  the  con- 
tract in  this  respect,  and  a  failure  forfeited 
the  annuity.  It  was  not  incorporated  in  the 
contract  to  furnish  the  wife,  upon  some  whim- 
sical or  capricious  notion,  induced,  perhaps, 
by  a  condition  of  not  unusual  occurrence,  a 
family  jar,  not  ordinarily  of  long  duration, 
an  excuse  to  separate  from  her  husband. 
The  ccmtract  held  out  to  her,  as  in  many  of 
the  cases  cited  by  appellant,  no  pecuniary  or 
other  inducement  to  bring  about  a  separation. 
Causing  one  would  result  in  no  benefit  or  ad- 
vantage to  her.  The  [74]  result  would  in 
such  an  event  only  increase  the  charity  fund 
to  which  she  devoted  her  estate. 

"It  is  unnecessary  to  enter  into  an  extended 
discussion  of  the  authorities  upon  this  sub- 
ject. Many  analogous  cases  are  found  in  the 
books^  but  the  decisions  all  turned  where  the 
contracts  were  held  void,  upon  the  construc- 
tion of  the  particular  language  and  phrase- 
ology of  each.  The  case  of  In  re  Hope  John- 
stone [1904]  1  Ch.  (Eng.)  470  is  an  instrue- 
tive  one,  and  may  be  referred  to.  In  that 
case,  Hope  Johnstone,  the  husband,  conveyed 
certain  property  in  trust  for  the  benefit  of 
his  wife  for  life,  'or  so  long  as  she  shall 
continue  the  cohabiting  wife  or  widow.'  It 
was  there  contended  that  this  was  an  induce- 
ment to  separation,  and  hence  void;  that  a 
separation  would  result  beneficially  to  tl^e 
husband;  and  that  he  could,  by  improper 
treatment  of  the  wife,  bring  about  a  separa- 
tion and  reap  the  benefit  of  his  wrongful  con* 
duct.  The  court  brushed  these  argmnents 
aside  and  sustained  the  contract.  The  case  is 
squarely  in  point." 

The  character  of  contract  with  which  we  are 
dealing  is  a  favorite  of  the  law  and  will  not 
be  held  invalid  for  trifling  or  technical  rea* 
sons.  Wherever  they  are  fair  and  free  from 
fraud  and  concealment,  the  courts  delight  to 
enforce  them  when  it  can  be  done  by  recon- 
ciling the  facta  under  which  they  are  executed 
with  the  well  recognized  rules  of  law  gov- 
erning the  ezecuticm  and  validity  of  con- 
tracts. Hence,  it  is  stated  in  21  Gyc.  page 
1242:  "Such  settlements  have  long  been 
favored  by  courts  of  equity,  provided  that  the 
rights  of  third  persons  have  not  been  in- 
fringed." And,  in  the  notes  to  the  case  of 
Becker  v.   Becker   [241   111.  423,   89  N.  £. 


737],   26  L.R.A.(N.S.)    858,   upon   this  and 
other  points  considered  in  this  case,  it  is  said : 

"Marriage  is  a  sufiicient  consideration  to 
support  an  antenuptial  agreement,  either  be- 
tween the  immediate  contracting  parties  or 
third  persons.  Indeed  it  is  ranked  as  among 
the  most  valuable  of  considerations,  altliough 
distinguishable  from  other  valuable  consider- 
ations in  that  it  is  not  capable  of  being  re- 
duced to  a  value  which  can  be  expressed  in 
dollars  and  cents,  and  also  in  that,  after 
the  marriage,  the  status  cannot  be  changed 
by  setting  it  aside,  rescinding,  or  canceling  it, 
and  hence  the  parties  cannot  be  placed  in 
8i€Uus  quo.  Therefore  sound  policy  requires 
the  enforcement  of  contracts  entered  into 
prior  thereto  and  which  induced  the  mar- 
riage. Lloyd  v.  Lloyd,  2  Myl.  &  C.  (Eng.) 
192;  North  [75]  v.  Ansell,  2  P.  Wms.  (Eng.) 
618;  Mitford  v.  Mitford,  9  Ves.  Jr.  (Eng.) 
87;  Corsbie  v.  Free,  C.  &  Ph.  (Eng.)  64;  Bur- 
ridge  V.  Row,  1  Y.  &  C.  Ch.  (Eng.)  583;  Tur- 
ner V.  Warren,  160  Pa.  St.  336,  28  Atl.  781; 
Metz  V.  Blackburn,  9  Wyo.  481,  65  Pac.  857; 
Barnes  v.  Barnes,  110  Cal.  418,  42  Pac.  904. 

'^It  is  a  rule  of  law  established  at  an  early 
time  that,  in  the  interpretation  of  covenants, 
they  will  be  construed  to  be  either  dependent 
or  independent  of  each  other,  according  to 
the  intention  and  meaning  of  the  parties  and 
the  good  sense  of  the  case,  and  technical  words 
will  be  construed  according  to  such  intention. 
So,  where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of 
such  covenant  may  be  paid  for  in  damages,  it 
is  an  independent  covenant,  and  an  action 
can  be  maintained  for  the  breach  of  the 
covenant  on  the  part  of  the  defendant  without 
averring  performance  in  the  declaration. 
This  rule  is  enforced  with  great  liberality  .as 
to  covenants  contained  in  marriage  settle- 
ments, and  such  covenants  will  be  held  to  be 
independent  rather  than  dependent,  unless  the 
clear  language  of  the  contract  requires  a  con- 
trary holding,  at  least  where,  to  hold  that  the 
covenant  was  dependent  would  be  to  defeat 
the  right  to  the  performance  of  an  antenup- 
tial marriage  settlement,  the  primary  con- 
sideration of  which  was  marriage." 

We  have  read  with  great  care  and  interest 
the  brief  of  counsel  for  appellant,  manifesting 
as  it  does,  great  earnestness  and  zeal  in  behalf 
of  his  client  to  the  effect,  that  the  provision 
in  the  contract  under  consideration,  for  ali- 
mony, being  void,  vitiates  the  entire  contract, 
but  we  must  confess  that  he  has  failed  to 
convince  us  with  his  views.  On  the  contrarv, 
we  are  constrained  to  the  conclusion  that  the 
trial  court  in  holding  the  stipulation  for  the 
payment  of  the  $25,000.00  to  the  appellant 
as  the  widow  of  her  deceased  husband  in  lieu 
of  all  other  property  in  his  estate,  is  the 
correct  view  of  the  law  as  applicable  to  the 
facts  found  in  this  record. 
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By  the  judgment,  the  court  allowed  to  ap- 
pellant as  administratrix  certain  items  which 
are  contested  by  cross-appeal  prosecuted  by 
appellee.  The  matters  thus  drawn  in  ques- 
tion by  the  cross-appeal  are:  A  credit  for 
poultry  feed  amounting  to  $40.05;  one  paid 
to  Otto  Breen  for  taking  care  of  the  home 
place  at  Crestwo«d,  $lli>.00;  bill  of  costs  paid 
to  the  clerk  of  the  Oldham  circuit  court, 
$29.20;  $800.00,  which  is  alleged  to  be  a 
[76]  balance  of  some  express  checks  carried 
by  the  couple  on  their  trip  abroad,  and  which 
were  made  payable  to  Mrs.  Stratton  before 
their  departure;  $2,000.00  being  the  amount 
of  a  draft  which  had  been  ordered  by  the 
husband  to  be  sent  to  the  wife  at  Chicago 
and  made  payable  to  her;  $6,055.00  as  com- 
mission allowed  to  her  as  administratrix, 
and  $1,000.00  allowed  to  her  as  attorneys' 
fee.  There  is  also  complaint  on  the  cross- 
appeal  that  the  court  refused  to  charge  the 
appellant  as  administratrix  with  rents  for 
the  homestead  during  the  time  that  she  has 
occupied  it  since  her  husband's  death. 

As  to  the  first  three  of  these  items  it  is 
sufficient  to  say,  that,  as  we  have  stated  in 
the  beginning,  there  has  been  much  bitter  and 
protracted  litigation  between  the  appellant 
and  appellee  concerning  the  estate  of  Mr. 
Stratton.  Even  the  right  of  the  appellant  to 
administer  upon  his  estate  is  questioned  and 
wflis  bitterly  fought.  There  is  a  total  absence 
of  harmony  or  kind  feelings  existing  between 
the  parties.  The  trial  court  was  fully  aware 
of  all  of  this  and  with  the  entire  record  before 
him  he  made  the  allowances  in  question,  and 
we  are  not  disposed,  especially  in  view  of 
their  comparative  insignificance,  to  question 
his  ruling  in  this  particular. 

As  to  the  item  of  $6,055.00  for  commissions, 
section  3883  of  the  Kentucky  Statutes  pro- 
vides, that  the  allowance  to  a  personal  repre- 
sentative shall  not  exceed  five  per  cent  on  the 
amounts  received  and  distributed  by  him. 
It  is  further  therein  provided,  however,  that 
allowance  may  be  made  to  him  for  extraordi- 
nary services  in  the  discharge  of  his  duties 
in  attending  to,  and  administering  the  estate 
in  his  hands,  but  such  allowance  shall  not 
exceed  the  amount  of  a  fair  compensation  "for 
the  time  occupied  and  expenses  incurred  in 
protecting,  attending  to,  collecting,  and  set- 
tling such  estate,  and  five  per  cent  on  all 
amounts  received  and  distributed."  This 
court  has  held  in  a  number  of  cases  that 
where  the  property  was  distributed  in  kind, 
and  the  administrator  was  put  to  no  trouble 
or  comparatively  none,  he  should  not  be  al- 
lowed the  maximum  sum  of  five  per  cent  of 
the  value  of  the  property  thus  distributed. 
fStanberry  v.  Robinson.  16  Ky.  L.  Rep.  309, 
27  S.  W.  973:  Fidelity  Trust,  etc.  Co.  v.  Wat- 
kin,  19  Ky.  L.  Rep.  957,  42  S.  W.  753;  Garr 
V.  Roy,  20  Ky.  L.  Rep.  1697,  60  S.  W.  25; 


Glover  v.  Cheek,  24  Ky.  L.  Rep.  1281,  71  S 
W.  438;  Reed  v.  Reed,  23  Ky.  L.  Rep.  2186, 
66  S.  W.  819;  Clark  v.  Young,  24  Ky.  L.  Rep. 
2395,  74  S.  W.  245.)  It  was  furthermore  held 
[77]  in  these  cases  that  because  the  person- 
alty was  distributed  in  kind,  it  did  not  nece:»- 
sarily  follow  that  the  personal  representative 
should  not  be  allowed  anything  for  his  serv- 
ices, but  that  in  such  cases  the  court  should 
make  a  reasonable  allowance  to  him  to  be 
governed  by  the  facts  of  each  case.  In  the 
Glover  case,  supra,  there  came  into  the  hands 
of  the  personal  representative  for  actual  dis- 
tribution, only  $52,797.09.  Bequests  in  the 
will  were  satisfied  by  the  transfer  to  the 
devisees,  shares  of  the  capital  stock  of  cer- 
tain corporations.  There  was  also  some  liti- 
gation concerning  the  estate,  but  this  court 
determined  that  the  personal  representative 
should  be  allowed  $5,000.00,  which  was  near- 
ly ten  per  cent  of  the  amount  which  actually 
came  into  his  hands  for  distribution.  To 
have  allowed  five  per  cent  on  the  entire 
amount  of  personal  property  belonging  to  the 
decedent  would  have  amounted  to  much  morf 
than  this. 

In  the  Stanberry  case,  supra,  there  came 
into  the  hands  of  the  personal  representative 
stocks  and  bonds  of  the  value  of  $213,924.28. 
which  he  distributed  in  kind,  and  the  court 
made  him  an  allowance  for  these  services  the 
sum  of  $6,000.00,  which,  upon  appeal  to  this 
court,  was  afiirmed. 

The  allowance  complained  of  here  is  sub- 
stantially the  same  as  that  in  the  Stanberry 
case,  although  the  amount  of  the  property 
involved  is  not  quite  so  large.  In  view  of 
these  decisions  and  the  size  of  this  estate, 
after  reviewing  the  record,  we  are  not  in- 
clined to  dispute  the  correctness  of  the  judg- 
ment of  the  court  in  fixing  this  allowance. 

As  to  the  attorneys'  fee,  what  we  have  said 
w^U  largely  apply  to  it.  Matters  of  this  char- 
acter are  necessarily  left  largely  to  the  dis- 
cretion of  the  trial  court.  That  the  appellant 
was  entitled  to  have  a  reasonable  attorneys' 
fee  allowed  to  her  cannot  be  questioned,  and 
without  further  elaborating  this  opinion  vf 
are  not  disposed  to  criticise  the  action  of  the 
court  below  in  fixing  this  fee  at. $1,000.00. 

As  to  the  two  items  of  $800.00  and  $2.- 
000.00,  the  proof  shows  that  these  sums  were 
given  to  the  appellant  by  her  husband,  and 
although  it  might  have  been  the  expectation 
that  they  would  be  consumed  in  paying  the 
expenses  of  their  trip,  still  there  is  nothing  to 
show  that  he  intended  or  expected  that  his 
wife  should  account  to  him  for  anv  of  this 
money  upon  their  return,  or  that  [78]  he 
had  any  other  purpose  in  view  than  to  divest 
himself  of  these  sums  and  to  vest  his  wife 
with  absolute  ownership  therein.  We  are 
acquainted  with  no  law  whereby  the  wife 
should  be  charged  by  her  husband's  estate 
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with  money  whidi  he  may  have  advanced  to 
her  in  his  lifetime,  in  the  absence  ol  some 
kind  of  understanding  to  that  effect. 

As  we  have  seen,  the  only  person  interested 
in  this  estate,  besides  the  widow,  is  the  ap- 
pellant, whose  home  is  in  the  State  of  Ore- 
gon. The  statutes  provide  that  the  widow 
shall  have  a  right  to  occupy  the  homestead 
of  the  deceased  husband  until  allotment  of 
dower,  homestead,  or  the  estate  is  otherwise 
distributed.  We  are  not  inclined  to  the 
opinion  that,  because  there  was  an  antenup- 
tial contract,  the  widow  was  thereby  deprived 
of  this  right  given  to  her  by  the  statutes. 
The  effect  of  the  contract  is  to  limit  the  estate 
which  the  widow,  as  one  of  the  distributees  of 
decedent,  may  take  in  her  deceased  husband's 
property.  It  does  not  affect  any  other  right 
which  she  may  have  as  widow.  Moreover,  as 
the  only  other  interested  person  in  the  estate 
of  the  decedent  was  a  non-resident  and  lived 
a  ^reat  distance  from  the  homestead,  and  it 
being  necessary  to  the  preservation  of  the 
property  that  it  should  be  occupied  and  looked 
after,  all  of  which  was  beneficial  to  the  heir, 
we  are  not  disposed  to  permit  the  latter  under 
such  circumstances  to  charge  the  widow  with 
rent  when  hdr  occupancy  was  beneficial  to 
the  property  which  was  inherited  by  the  heir. 

It  results,  therefore,  that  the  judgment  on 
both  the  appeal  and  cross-appeal  should  be, 
and  it  is  affirmed. 

Whole  court  sitting. 


KOTE« 

Effeet   of  Partial   Invalidity   of  Ante- 
nuptial Contract. 

There  appears  to  be  but  little  authority 
with  respect  to  the  effect  on  an  antenuptial 
contract  of  the  invalidity  of  one  of  the  pro- 
visions embodied  therein. 

In  the  reported  case  it  appeared  that  the 
parties  to  a  proposed  marriage  entered  into 
an  antenuptial  agreement  containing  a  stipu- 
lation for  the  payment  of  a  certain  sum 
to  the  wife  on  the  death  of  the  husband, 
in  lieu  of  all  other  interests  which  she 
would  otherwise  obtain  from  his  estate.  The 
agreement  also  contained  a  void  stipulation* 
for  the  payment  of  alimony  in  case  the  parties 
should  become  divorced.  The  court  holds  that 
as  the  agreement  was  based  on  a  valid  con- 
sideration, namely  that  of  marriage,  the 
promise  to  make  the  payment  in  lieu  of  the 
widow's  dower  interest  was  enforceable,  not- 
withstanding there  was  associated  with  it 
the  illq^al  promise  to  pay  alimony  which 
was  based  on  the  same  consideration  as  the 
other  promise. 

In  Bibelhausen  t.  Bibelhausen,  150  Wis. 
365,  150  N.  W.  516,  an  action  by  a  widow  to 
impeach    and    cancel    an   antenuptial   agree- 


ment, it  appeared  that  by  the  terms  of  the 
agreement  she  released  all  her  future  claims 
to  her  intended  husband's  property  or  estate, 
including  the  dower  right,  in  consideration 
of  the  marriage  and  of  $500.  The  release 
was  to  be  operative  in  case  of  his  death  or 
the  parties  otherwise  separating.  Holding 
that  under  the  circumstances  of  the  case  the 
release  was  not  invalid,  the  court  said:  '*It 
is  observed  that  counsel  claim  the  trial  court 
pronounced  the  release  void  as  against  public 
policy,  because  of  the  feature  designed  to 
preclude  the  intended  wife  from  having  any 
claim  on  Mr.  Bibelhausen's  estate  in  addition 
to  the  stipulated  $500,  in  the  event  of  a 
separation  of  the  parties  after  marriage.  If 
such  be  the  case,  we  are  unable  to  discover  it 
from  the  court's  opinion,  nor  does  it  seem  to 
have  support,  as  an.  original  proposition. 
.  .  .  Such  an  agreement  might  be  an  in- 
ducement to  separate,  and  might  promote 
continuance  of  the  marriage  relations,  accord- 
ing to  circumstances.  In  the  particular  case, 
the  added  clause  might  not  have  been  binding 
upon  the  condition  happening  requisite  to  its 
vitality.  Such  condition  did  not  happen,  and 
the  particular  feature  does  not,  necessarily, 
militate  against  the  dominant  purpose  of  the- 
instrument." 

The  case  of  Appleby  v.  Appleby,  100  Minn. 
408,  10  Ann.  Cas.  563,  111  N.  W.  306,  117 
Am.  St.  Rep.  700,  10  L.R.A.(N.S.)  500,  ia 
based  on  the  same  principle  as  that  of  Bibel- 
hausen V.  Bibelhausen,  supra,  and  is  set  out 
at  length  in  the  reported  case.  . 

As  to  the  general  validity  of  an  antenuptial 
agreement  for  the  release  of  dower  or  a  like 
interest  in  the  property  of  the  intended 
spouse,  see  the  notes  to  Kroell  v.  Kroell,  4 
Ann.  Cas.  801;  Rieger  v.  Schaible,  16  Ann. 
Cas.  700;  Hannon  v.  Hannon,  Ann.  Cas.  1914B 
616.  The  effect  on  an  antenuptial  agreement 
for  the  release  of  dower  or  a  like  interest,  of 
the  failure  of  the  consideration  for  the  agree- 
ment, is  discussed  in  the  note  to  Dickason  ▼. 
English,  Ann.  Cas.  1918A  1165. 
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Witnesses   —    Credibility   —   Effect    of 
False  Testimony  —  Instructions. 

In  prosecution  for  stealing  horses,  where 
impeaching  testimony  was  taken,  it  is  error 
to  instruct  that  the  testimony  of  impeaching. 
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witnesses  should  be  weighed  in  the  same  man- 
ner as  that  of  other  witnesses,  and,  when 
impeaching  witnesses  attack  the  credibility 
of  others  and  testify  falsely,  the  jury  might 
disregard  entirely  the  impeaching  testimony 
in  so  far  as  false  and  give  to  the  testimony 
of  the  witnesses  attacked  such  weight  and 
credence  as  is  deserved. 

Bame. 

An  instruction  to  disregard  false  testimony 
must  be  conditioned  on  the  witness  wilfully 
or  knowingly  swearing  falsely,  and  the  omis- 
sion of  the  qualifying  words  "wilfully  and 
corruptly"  is  error. 

Instrnotion  as  to  CredlMlity  —  Sinsling 
Out  Partionlar  Witness. 

In  prosecution  for  horse  stealing,  instruc- 
tion that  if  testimony  of  a  witness,  naming 
him,  had  been  attacked  through  bias,  and 
that  if  beyond  a  reasonable  doubt  such  wit- 
ness testified  truthfully,  his  testimony  should 
have  the  same  weight  and  credence  as  that  of 
any  other  witnesses,  is  erroneous  and  preju- 
dicial as  singling  out  the  testimony  ol  a  single 
witness  and  giving  undue  prominence  to  an 
isolated  fact. 

Invasion  of  Provinoe  of  Jnrv  —  Posi- 
tive and  Kegative  Testiniony. 

In  prosecution  for  horse  steaiuig,  instruc- 
.tion  that  positive  evidence  of  one  credible 
witness  is  entitled  to  more  weight  than  the 
testimony  of  several  witnesses  who  testify 
negatively  or  to  collateral  circumstances  is 
erroneous,  as  invasive  of  the  jury's  province 
to  determine  the  weight  of  evidence. 

Jnvy  —  Cnstody  and  Conduot  —  Bead- 
ing Newspapers. 

Under  Pen.  Code  1913,  §  1063,  providing 
that  the  jury  may  be  placed  in  charge  of 
officer,  whose  duty  it  Ab  to  keep  jurors  to- 
gether until  reconvention  of  court,  to  suffer 
no  person  to  speak  to  them,  nor  to  do  so 
himself  on  any  subject  connected  with  the 
trial,  and  section  1064,  requiring  the  jury  to 
be  admonished  not  to  converse  among  them- 
selves on  any  subject  connected  with  the 
trial,  or  to  anyone  else,  or  to  form  or  ex- 
press any  opinion  until  the  cause  is  finally 
submitted,  it  is  erroir  to  permit  one  juror  to 
have  in  his  possession  and  read  to  the  others 
a  newspaper  account,  reciting  a  former  charge 
of  larceny  against  one  of  the  defendants. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Maricopa 
county:    Phillips,  Judge. 

Criminal  action.  Harry  Babb  et  al.,  con- 
victed of  horse  stealing,   and  appeal.     Rjd- 

YEBSED. 

[506]  The  appellants  ask  for  a  reversal 
of  this  case  on  the  ground  that  the  court  mis- 
directed the  jury  as  to  the  law  and  for  mis- 
conduct of  the  jury.  The  instructions  com- 
plained of  are  as  follows : 

"(1)  Where  witnesses  have  appeared  and 
sworn  to  matters  tending  to  impeach  the 
veracity  of  other  witnesses,  you  will  judge 


and  weigh  the  testimony  of  said  impeaching 
witnesses  in  the  same  manner  as  that  of  any 
other  witness,  and  when  such  witnesses  have 
attacked  the  credibility  of  any  other  witness 
and  you  believe  from  the  evidence  in  this 
case  that  said  impeaching  witnesses  have 
testified  falsely,  you  may  disregard  entirely 
such  impeaching  testimony  as  appears  to 
you  to  be  false,  and  give  to  the  testimony  of 
the  witnesses  who  have  been  atti^cked  such 
weight  and  credence  as  you  believe  he  de- 
serves. 

[507]  "(2)  And  I  charge,  you,  gentlemen 
of  the  jury,  that  if  you  believe  that  the  testi- 
mony of  the  witness  Dean  Becker  has  been 
attacked  by  witnesses  through  prejudice  and 
bias  or  some  special  interest  in  this  case,  you 
may  consider  that  fact  in  determining  how 
much  weight  and  credence  you  will  give  to 
the  testimony  of  said  impeaching  witnesses, 
and  I  charge  you,  further,  that  in  considering 
the  testimony  of  said  witness  Dean  Becker 
you  should  take  into  consideration  all  the 
surrounding  facts  and  circumstances,  and  in 
connection  therewith,  and  taking  into  account 
the  probability  or  improbability  of  the  trutli 
of  his  story,  and  if  from  all  the  evidence, 
facts  and  circumstances  brought  out  on  thi^ 
trial  it  appears  to  you  beyond  a  reasonable 
doubt  that  the  said  witness  Dean  Becker  has 
testified  truthfully,  then  you  should  give  his 
testimony  the  same  weight  and  credence  as 
any  other  witness 

"(3)  The  positive  testimony,  gentlemen  of 
the  jury,  of  one  credible  witness  to  a  fact, 
which  in  the  light  of  all  other  evidence  in 
the  case  appears  reasonable  and  believable, 
is  entitled  to  more  weight  than  the  testimony 
of  several  witnesses,  equally  credible,  who 
testify  negatively,  or  to  collateral  circum- 
stances merely  persuasive  in  their  character 
from  which  a  negative  may  be  inferred." 

(4)  The  misconduct  of  the  jury  is  pre- 
sented in  the  form  of  an  affidavit  of  one  of 
the  appellants  upon  motion  for  a  new  trial. 
In  the  affidavit  it  is  stated  that  the  trial  of 
the  cause  was  begun  on  the  twelfth  day  of 
February,  1914,  and  continued  from  day  to 
day  until  the  afternoon  of  the  nineteenth  day 
of  February,  when  the  case  was  finally  sub- 
mitted to  the  jury ;  that  the  verdict  of  guilty 
was  returned  on  the  twentieth  day  of  Febru- 
ary; that  the  jury  was  ordered  to  be  kept 
together,  that  officers  were  sworn  to  take 
charge  of  it  and  keep  it  together  during  the 
trial;  that  on  the  nineteenth  day  of  Febru- 
ary, 1914,  a  certain  article  was  published  in 
the  "Arizona  Kepublic"  purporting  to  relate 
certain  facts  of  and  concerning  the  commis- 
sion of  the  offense  charged  and  that  the  fol- 
lowing statement  appearing  in  said  article, 
among  others,  to  wit: 

"Phillips  has  formerly  been  in  trouble  in 
Yuma,  where  it  is  alleged  he  embezzled  wv- 
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eral  dollars  from  a  former  employer 
C508]  and  was  saved  from  the  penitentiary 
•only  because  he  made  good  on  the  cash 
taken." 

Tliat  the  things  contained  in  said  state- 
ment were  not  presented  to  the  jury  in  the 
course  of  the  trial,  either  before  or  after  the 
above  publication,  in  any  other  manner  than 
througli  the  newspaper;  that  on  the  day  of 
its  publication  and  while  the  case  was  still 
pending  before  the  jury  a  copy  of  the  "Ari- 
zona Republic/'  containing  said  article,  came 
into  the  possession  of  the  jury,  and  that  they 
and  each  of  them  read  said  article;  that  one 
of  said  jurors  read  said  article  aloud  to  the 
other  jurors  while  they  were  being  held  to- 
n-cther,  and  before  they  had  arrived  at  the 
verdict. 

Alexander  d  Christy  for  appellants. 
Wiley  E.  Jones,  Oeorge  W,  Harhen  and  R, 
W.  Kramer  for  appellee. 

Ross,  J.  {after  stating  the  facts). — 1.  The 
appellants  were  charged  with  stealing  five 
head  of  horses.  The  evidence  relied  upon  by 
the  prosecution  for  conviction  was  both  di- 
rect and  circumstantial,  and  both  the  prose- 
cution and  defense  introduced  a  great  deal  of 
impeaching  evidence.  Just  why  it  was 
thought  necessary  by  the  court  to  limit  the 
application  of  the  rule  "Falsus  in  uno,  falsus 
in  omnibus,"  to  the  impeaching  testimony  it 
is  difficult  to  determine.  Certainly  the  basis 
for  such  an  instruction  does  not  exist  in  this 
record,  as  there  was  a  sharp  and  irreconcila- 
hle  conflict  in  the  direct  evidence  of  the  wit- 
nesses, as  well  as  in  the  impeaching  evidence. 
We  see  no  reason  why  the  application  of 
this  principle  of  law  should  have  been  re- 
stricted to  one  fragment  of  the  testimony 
instead  of  the  whole  testimony. 

The  first  instruction  is  subject  to  further 
criticism,  in  that  it  omits  the  element  of 
luiowledge  or  willfulness.  "An  instruction 
to  disregard  false  testimony  must  be  condi- 
tioned on  the  witness  willfully  or  knowingly 
swearing  falsely,  and  the  omission  of  the 
•qualifying  words  Skillfully  and  corruptly'  is 
error."  Blashfield's  Instructions  to  Juries, 
■§  383.  The  jury  ought  not  to  be  advised  that 
they  may  disregard  the  testimony  of  a  wit- 
ness who  has  testified  falsely  to  one  fact  or 
in  [509]  respect  to  one  fact,  for  the  reason 
that  the  rest  of  his  testimony  may  be  true 
4ind  fully  supported  by  credible  corrobora- 
tion. The  instruction  calls  the  attention  of 
the  jurv  to  their  right  to  disregard  the  im- 
peaching testimony  when  it  appears  to  be 
false,  and  at  the  same  time  enjoins  on  them 
the  duty  of  weighing  the  impeached  or  at- 
tacked evidence.  The  same  rule  should  be 
applied  to  both;  neither  should  be  given 
prominence  over  the  other. 


2.  The  appellants  say  that  the  second  in- 
struction is  erroneous — "because  the  evidence 
in  the  case  was  conflicting,  and  the  court  in 
said  instruction  singled  o^t  the  witness 
Becker  for  the  prosecution  in  the  instruc- 
tion, and  made  the  acquittal  of  the  defend- 
ants upon  whether  or  hot  the  jury  believed 
him." 

The  vice  in  the  first  instruction  is  greatly 
intensified  by  the  language  of  this  instruc- 
tion, for,  in  addition  to  directing  the  jury's 
attention  to  particular  facts  and  phases  of 
the  testimony,  this  instruction  singles  out 
the  most  important  witness  for  the  prosecu- 
tion, and  practically  tells  the  jury  that  if 
they  believe  his  testimony,  they  should  con- 
vict the  appellants.  Becker  had  testified 
that  he  lived  at  the  home  of  appellant  Babb; 
that  he  had  seen  the  stolen  horses  in  Babb's 
field;  that  he  had  assisted  the  appellant 
Phillips  at  night  in  taking  the  horses  out 
of  the  field  and  removing  them  some  twelve 
or  fifteen  miles  therefrom  in  order  to  avoid 
detection.  Both  of  the  appellants  deny  this, 
and  several  witnesses  for  the  defense  testify 
that  at  the  time  mentioned  the  horses  were 
not  in  appellants'  possession  or  field.  The 
importance  of  Becker's  testimony  is  appar- 
ent— should  the  jury  believe  it,  there  were 
circumstances  in  the  case  that  made  the  ap- 
pellants' guilt  inevitable. 

The  instruction,  after  directing  the  jury's 
attention  to  the  possible  bias  and  prejudice 
or  special  interests  of  the  witnesses  whose 
testimony  confiicted  with  Becker's,  advised 
them  that  if  they  believed  Becker  beyond  a 
reasonable  doubt,  they  "should  give  his  testi- 
mony the  same  weight  and  credence  as  any 
other  witness."  Of  course  the  "weight  and 
credence"  given  to  any  witness  believed  "be- 
yond a  reasonable  doubt"  is  absolute  verity. 
In  effect,  therefore,  the  jury  were  told  that 
if  they  believed  Becker,  they  should  convict 
the  appellants.  It  is  hard  to  imagine  an 
instruction  more  damaging  [510]  or  preju- 
dicial than  this  one.  In  12  Gyc.  649,  the 
rule  is  stated  as  follows: 

"The  court  should  be  careful  in  charging 
the  jury  and  stating  the  evidence  not  to  give 
undue  prominence  to  any  phase  or  facts  which 
the  evidence  tends  to  establish,  but  to  leave 
the  jury  to  determine  its  weight  and  impor- 
tance. It  is  therefore  proper  to  refuse,  and 
generally  error  to  give,  an  instruction  which 
singles  out  or  emphasizes  particular  parts  of 
the  evidence  or  gives  undue  prominence  to 
isolated  facts,  or  which  directs  the  attention 
of  the  jury  to  a  particular  fact  among  a 
great  number  of  facts.  An  instruction  which 
singles  out  certain  witnesses  and  makes  an 
acquittal  depend  upon  whether  or  not  the 
jury  believe  them  is  error  where  the  evidence 
is  conflicting.  So  the  court  cannot  select  a 
particular  witness,  or  class  of  witnesses,  and 
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instruct  that  if  the  jury  believe  he,  or  they 
willfully  testified  falsely  as  to  any  material 
fact,  they  may  reject  or  distrust  all  their 
evidence." 

The  instruction  gave  midue  prominence  to 
"an  isolated  fact,"  the  testimony  tending  to 
impeach  Becker  and  to  "a  particular  fact 
among  a  great  number  of  facts."  It  singled 
out  a  certain  witness  and  made  the  acquittal 
of  appellants  depend  upon  his  testimony;  the 
evidence  being  conflicting.  In  Schultz  v. 
State,  125  Wis.  452,  104  N.  W.  90,  the  court 
said: 

"It  is  not  proper  for  the  court  to  select 
one  witness  from  several  and  apply  to  him 
or  his  testimony  exclusively  rules  of  consid- 
eration equally  applicable  to  others."  38 
Cyc.  1680;  Loose  v.  State,  120  Wis.  115,  97 
N.  W.  526;  Wastl  v.  Montana  Union  R.  Co. 
17  Mont.  213,  42  Pac.  772. 

3.  In  the  third  instruction  the  court  clearlv 
comments  upon  the  weight  of  the  testimony, 
wherein  he  tells  the  jury  that  the  positive 
evidence  of  one  credible  witness  is  entitled 
to  more  weight  than  the  testimony  of  several 
witnesses  who  testify  negatively  or  to  col- 
lateral circumstances.  In  those  jurisdictions 
wherein  the  judge  is  not  prohibited  by  stat- 
ute or  organic  law  from  instructing  the  jury 
with  respect  to  matters  of  fact,  nor  from 
commenting  on  matters  of  fact,  instructions 
with  reference  to  the  relative  weight  of  posi- 
tive and  negative  testimony,  when  properly 
qualified  or  limited  to  the  facts  of  the  case, 
are  allowed,  but,  even  in  those  jurisdictions, 
if  the  witnesses  who  testify  positively  and 
those  who  testify  negatively  have  equal  op- 
portunities of  seeing  and  hearing,  the  rule 
that  positive  [511]  evidence  is  the  better 
must  be  so  modified  and  explained  as  that 
the  jury,  if  they  so  choose,  may  resolve  the 
controversy  in  favor  of  the  negative  testi- 
mony.    It  is  said  in  one  case: 

"Evidence  of  a  negative  nature  may,  under 
particular  circumstances,  not  only  be  equal, 
but  superior  to  positive  evidence.  This  must 
always  depend  upon  the  question  whether  the 
negative  testimony  can  be  attributed  to  in- 
attention, error,  or  defect  of  memory,  and 
whether  the  witnesses  had  equal  means  and 
opportunities  for  ascertaining  the  facts  to 
which  they  testify  and  exercise  the  same. 
.  .  .  It  has  been  often  held  that  it  is  not 
true,  as  a  matter  of  law,  that  negative  evi- 
dence may  not  be  sufficient  to  overbalance 
positive  testimony  (citing  authorities).  In 
such  cases,  the  jury  or  judge  have  to  weigh, 
consider,  and  decide  for  themselves  somewhat 
regardless  of  general  rules."  State  v.  Cheval- 
lier,  36  La.  Ann.  81. 

Blashfield's  Instructions  to  Juries,  section 
337,  says: 

"In  the  jurisdictions  where  the  statutory 
or  organic  provisions  exist,  prohibiting  the 


trial  court  from  expressing  any  opinion  a» 
to  the  weight  of  evidence,  such  an  instruction 
is  erroneous." 

Our  Constitution  (section  12,  article  6) 
provides: 

"Judges  shall  not  charge  juries  with  re- 
spect to  matters  of  fact  nor  comment  there- 
on, but  shall  declare  the  law." 

To  tell  the  jury  that  positive  evidence  is 
stronger  than  negative  evidence,  or  that  the 
evidence  of  one  witness  may  outweigh  the 
evidence  of  several  witnesses,  is  clearly  a 
charge  upon  matters  of  fact  and  a  comment 
thereon.  It  is  a  usurpation  of  the  powers 
and  duties  of  the  jury.  The  court's  duties 
are  limited  to  a  declaration  of  the  law. 
When  evidence  has  been  admitted  as  compe- 
tent and  material  in  a  case,  it  is  the  exclu- 
sive function  of  the  jury  to  pass  upon  its 
weight  and  credibility.  Erickson  v.  State, 
14  Ariz.  253,  127  Pac.  754;  Lujan  v.  State, 
16  Ariz.  123,  141  Pac,  706;  Blashfield's  In- 
structions to  Juries,  §  116;  12  Cyc.  599- 
632;  Haun  v.  Rio  Grande  Western  R.  Co. 
22  Utah  346,  62  Pac.  908;  Russell  v.  Oregon 
R.  etc.  Co.  54  Ore.  128,  102  Pac.  619. 

4.  Under  the  order  of  the  court  the  jury 
was  placed  in  charge  of  a  sworn  officer,  whose 
duty  it  was  "to  keep  the  jurors  together 
until  the  next  meeting  of  the  court,  to  euSer 
no  [612]  person  to  speak  to  them  or  commu- 
nicate with  them,  nor  to  do  so  himself,  on 
any  subject  connected  with  the  trial."  Sec- 
tion 1063,  Penal  Code  1913. 

It  is  further  provided  that:  "The  jury 
shall  also,  at  each  adjournment  of  the  court, 
whether  permitted  to  separate  or  kept  in 
charge  of  officers,  be  admonished  by  the  court 
that  it  is  their  duty  not  to  converse  among 
themselves,  or  with  anyone  else,  on  any  sub- 
ject connected  with  the  trial,  or  to  form  or 
express  any  opinion  thereon  until  the  cause 
is  finally  submitted  to  them."  Section  1064, 
Id. 

Thus  it  will  be  seen  that  the  law  has  pro- 
vided by  very  strict  rules  that  the  jury  shall 
not,  after  being  sworn,  receive  any  evidence 
outside  of  the  court  in  the  due  course  of  the 
trial  or  be  subject  to  any  extrajudicial  in- 
fluences or  suggestions  whatever  during  the 
pendency  of  the  case.  Notwithstanding  these 
precautions  of  the  law,  the  jury  was  per- 
mitted to  obtain  on  the  last  day  of  the  trials 
that  had  lasted  six  days,  a  copy  of  a  news- 
paper, stating  that  one  of  the  appellants 
had  been  guilty  of  a  felony,  to  wit,  embezzle- 
ment, and  that  he  was  saved  from  the  peni- 
tentiary only  because  he  made  good  on  the 
cash  taken.  One  of  the  jurors,  it  is'shown, 
read  the  article  aloud  to  all  the  other  jurors. 
It  was  new  matter,  foreign  to  the  issue  on 
trial,  and  could  not,  by  any  rule  of  evidence, 
have  been  introduced  before  the  jury.  The 
natural  and  inevitable  result,  it  would  seem,. 
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of  permitting  such  a  charge  to  come  before 
the  jury  without  any  opportunity  to  explain 
it  away,  even  if  it  had  been  competent  evi- 
dence, would  be  to  influence  and  prejudice 
the  jury  against  the  appellants.  They  might 
well  have  reasoned  that  if  the  appellant, 
Phillips,  was  a  common  criminal,  the  proba- 
bilities were  that  he  was  guilty  of  the  crime 
for  which  he  was  on  trial. 

While  it  is  not  a  commendable  practice  to 
permit  juries  to  read  from  newspapers  de- 
tailed statements  of  the  evidence  when  cor- 
rectly reported,  it  is  not  apparent  that  any 
prejudice  would  be  created  in  the  minds  of 
the  jury  against  the  defendant;  therefore 
courts  have  uniformly  refused  to  grant  new 
trials  by  reason  thereof.  But  where  a  news- 
paper report  has  departed  from  a  fair  and 
honest  statement  of  the  evidence  and  has  in- 
terpolated facts  derogatory  to  the  defendant 
and  likely  to  excite  passion  and  prejudice  on 
the  part  of  the  jury  [513]  against  the  de- 
fendant, the  courts,  as  a  general  rule,  have 
not  hesitated  to  grant  new  trials.  As  was 
said  in  Capps  v.  State,  109  Ark.  193,  Ann. 
Cas.  1915C  957,  46  L.R.A.(N.S.)  741,  159 
S.  W.  193;  quoting  from  Styles  v.  State,  129 
Ga.  425,  12  Ann.  Cas.  176,  59  S.  E.  249. 

*'\Vhen  a  juror  enters  upon  the  trial  of  a 
criminal  case,  the  law  contemplates  his  with- 
drawal from  the  public,  and  makes  no  pro- 
vision for  addresses  to  him  from  outside 
sources,  for  his  entertainment  or  otherwise, 
which  are  calculated,  directly  or  indirectly, 
to  excite  any  passions  or  emotions  with  re* 
spect  to  the  matter  upon  which  he  is  to 
sit  in  judgment.  Perfect  impartiality  in  the 
juror  is  the  object  of  the  law.  Anything  not 
legitimately  arising  out  of  the  trial  of  the 
case,  which  tends  to  destroy  the  impartiality 
of  the  juror,  should  be  discountenanced." 

See  also  U.  S.  v.  Ogden,  105  Fed.  371; 
State  V.  Tilden,  27  Idaho  262,  147  Pac.  1056; 
People  V.  Stokes,  103  Cal.  103,  42  Am.  St. 
Rep.  102,  37  Pac.  207;  People  v.  Leary,  105 
Cal.  486,.  39  Pac.  24;  People  v.  Chin  Non, 
146  Cal.  561,  80  Pac.  681. 

It  is  claimed  by  the  respondent  that  the 
jury  in  this  case  could  not  have  honestly  or 
intelligently  returned  any  other  verdict  than 
the  one  they  did,  and  therefore  this  court 
should  affirm  the  judgment.  It  is  difficult 
for  this  court  to  say  what  the  verdict  of  the 
jury  might  have  been  if  they  had  been  cor- 
rectly instructed  as  to  the  law,  or  if  they 
bad  not  read  the  newspaper  article  com- 
plained of.  The  evidence  consists  of  800 
pages  of  typewritten  matter;  we  have  read 
it  sufficiently  to  discover  that  there  is  great 
conflict  of  testimony.  We  do  not  feel  like 
assuming  the  functions  of  the  jury  and  de- 
termining the  weight  of  the  testimony,  espe- 
cially in  view  of  the  palpable  misdirection 
of  the  jury  as  to  the  law  and  the  possible 
Ann.  Cas.  191 8B. — 59. 
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and  indeed  probable,  prejudice  and  bias  cre- 
ated in  the  minds  of  the  jury  against  the 
appellants  by  reason  of  the  very  damaging 
statement  contained  in  the  newspaper. 

Judgment  of  the  lower  court  is  reversed 
and  cause  remanded,  with  the  directions  that 
appellants  be  granted  a  new  trial. 

Franklin,  C.  J.,  concurs. 


NOTE. 

It  is  held  in  the  reported  case  that  the 
reading  by  the  jury  in  a  criminal  case  of  a 
newspaper  which  contains  a  statement  derog- 
atory to  the  accused  with  respect  to  a  mat- 
ter wholly  extraneous  to  the  issue  on  trial 
is  ground  for  a  new  trial.  The  reading  of 
newspapers  by  a  jury  during  the  trial  as  a 
ground  for  setting  aside  the  verdict  is  dis- 
cussed in  the  notes  to  the  following  cases: 
Fields  V.  Dewitt,  6  Ann.  Cas.  349;  Styles  v. 
State,  12  Ann.  Cas.  176;  Capps  v.  State,  Ann. 
Cas.  191dC  957 ;  and  Com.  v.  Fisher,  134  Am. 
St.  Rep.  1027. 


poou: 

V. 
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96  Kan,  84;  150  Pac,  502, 


Hnaband  and  Wife  —  Power  of  Hns- 
band  to  Dispose  of  Personalty. 

The  general  rule  is  that  the  law  has  placed 
no  restriction  or  limitation  on  the  husband's 
right  to  make  such  disposition  of  his  personal 
property  during  his  lifetime  as  he  may  elect. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  transfer  or  gift  is  colorable  an^ 
there  is  a  voluntary  transfer  or  conveyance 
bv  which  the  husband  reserves  to  himself  an 
interest  in  or  a  power  to  dispose  of  the  prop- 
erty, it  may  be  declared  void  as  against  the 
widow  and  she  may  participate  in  its  distri- 
bution upon  the  theory  that  the  title  still  re- 
mained in  the  husband  at  his  death. 

[See  note  at  end  of  this  case.] 

Same. 

A  widow  sued  as  an  heir  of  her  deceased 
husband  to  set  aside  gifts  and  transfers  of 
personal  property  made  by  him  to  the  de- 
fendants, who  are  his  sons  by  a  former  mar- 
riage. The  transfers  were  made  without  the 
wife's  knowledge,  when  the  husband  was 
eighty-three  years  of  age  and  possessed  of  no 
other  property,  and  immediately  following 
the  dismissal  of  an  action  brought  by  her  for 
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separate  maintenance,  that  action  having  been 
settled  upon  his  conveying  to  her  certain  real 
estate  and  agreeing  to  pay  her  a  monthly  al- 
lowance. The  court  found  that  he  made  the 
gifts  and  transfers  to  his  sons  in  anticipation 
that  he  would  not  live  long  and  to  prevent 
the  plaintiff  from  inheriting  a  share  in  the 
property  as  his  widow,  and  in  the  further 
anticipation  of  the  probability  that  the  re- 
sumption of  the  marriage  relation  with  plain- 
tiff would  not  last  long  or  be  permanent,  and 
that  she  might  separate  from  him  and  bring 
another  action  for  alimony  or  divorce,  and 
to  defeat  her  right  to  a  division  of  his  prop- 
ertv,  held,  following  Small  v.  Small,  56  Kan. 
1,  42  Pac.  323,  30  L.R.A.  243,  54  Am.  St.  Rep. 
681,  that  the  gifts  to  the  sons  not  being 
colorable  but  absolute  transfers  of  the  title 
to  the  property,  binding  upon  the  grantor,  are 
binding  upon  the  heirs,  and  cannot  be  at- 
tacked by  the  widow  as  made  in  bad  faith 
because  of  the  intent  thereby  to  deprive  her 
of  an  interest  in  the  property  either  as  wife 
or  widow. 

[See  note  at  end  of  this  case.] 

Oif is  —  Property  Snbjeot  —  Note  Paya- 
ble to  Donor's  Estate. 

'Where  a  person  takes  a  note  payable  to  his 
estate  he  does  not  thereby  deprive  himself 
of  the  right  to  dispose  of  it  during  his  life- 
time. 

Witnesses  —  Competency  —  Transao- 
tion  with  Person  Since  Deceased  — 
"Waiver. 

The  incompetency  of  a  witness  to  testify 
concerning  communications  or  transactions 
had  with  a  person  since  deceased  is  waived 
by  the  objecting  party  showing  on  cross-ex- 
amination the  fact  that  such  a  communica- 
tion or  transaction  occurred. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Geary  county: 
Kino,  Judge. 

Action  by  Emaline  D.  Poole,  plaintiff, 
against  John  Poole  et  al.,  defendants.  From 
judgment  rendered,  all  parties  appeal.  The 
facts  are  stated  in  the  opinion.    Revessed. 

Lee  Monroe  and  W.  8.  Roark  for  plaintiff. 
John  E.  Hessin  and  J.  V.  Humphrey  for  de- 
fendants. 

[85]  PoBTEa,  J. — This  suit  was  brought 
by  Emaline  D.  Poole  as  administratrix  of  the 
estate  of  her  deceased  husband,  William  D. 
Poole,  and  in  her  own  right  as  his  widow  and 
heir  at  law.  The  defendants  are  the  four 
sons  of  the  deceased.  The  plaintiff  seeks  to 
cancel  certain  releases,  transfers  and  sur- 
renders of  property  made  by  William  D. 
Poole  in  his  lifetime  to  the  defendants,  and 
the  prayer  of  the  petition  asked  for  judg- 
ment in  her  own  right  for  the  sum  of  $8,000 
and  interest  upon  a  note  executed  by  the  de- 
fendants to  William  D.  Poole,  and  for  the 
foreclosure  of  a  mortgage  securing  the  note. 


In  addition  to  the  general  denial  the  an- 
swer pleaded  a  written  release  of  the  note 
and  mortgage  by  William  D.  Poole  in  his 
lifetime  and  denied  that  the  defendants  had 
in  their  possession  or  control  any  property 
belonging  to  their  father  at  the  time  of  his 
death.  The  court  made  findings  of  fact  in 
substance  as  follows: 

1.  In  1903  William  D.  Poole  was  a  widower 
and  owned  2,400  acres  of  farm  land  in  Geary 
county  where  he  resided,  and  also  owned 
about  200  head  of  cattle.  On  March  26, 1903, 
he  conveyed  843  acres  of  the  land  to  his  four 
sons,  reserving  a  life  estate  to  himself,  and 
at  the  same  time  conveyed  to  them  the  bal- 
ance of  the  2,400  acres  without  any  reserva- 
tion. On  the  same  date  the  sons  gave  him 
their  note  by  which  they  promised  at  his 
death  to  pay  to  his  estate  the  sum  of  $8,000 
with  eight  per  cent  interest  per  annum  from 
maturity.  The  note  was  secured  by  a  mort- 
gage upon  the  843  acres  of  land  in  which  he 
had  reserved  the  life  estate. 

2.  In  May,  1904,  William  D.  Poole  turned 
over  to  his  sons,  the  defendants,  about  200 
head  of  cattle  under  an  oral  agreement 
[86]  by  which  the  sons  at  the  end  of  five 
years  were  to  turn  back  to  him  cattle  of  like 
kind  or  value,  and  on  the  same  day  he  rented 
to  his  sons  the  843  acres  of  land  subject  to  his 
use  of  the  homestead  and  dwelling  house 
thereon,  in  consideration  of  which  the  sons 
agreed  to  pay  him  thereafter  an  annual  rent- 
al of  $r,630;  The  sons  were  partners  and 
carried  on  a  farming  and  stock  business  under 
the  name  of  Poole  Brothers  and  continued  in 
this  during  all  the  times  mentioned  in  the 
findings. 

3.  In  October,  1904,  when  William  D.  Poole 
was  seventy-six  years  of  age  and  the  plaintiff 
was  fifty-four  years  of  age,  they  were  mar- 
ried, the  plaintiff  at  the  time  having  full 
knowledge  of  the  transfer  and  conveyance  of 
the  property  mentioned  in  findings  1  and  2. 

4.  In  May,  1907,  William  D.  Poole  gave  to 
his  sons  all  his  interest  in  the  200  head  of 
cattle  and  released  them  from  the  payment  of 
the  annual  rent  for  the  843  acres  of  land,  in 
consideration  of  which  the  sons  agreed  to  pay 
him  from  time  to  time  such  sums  of  money 
as  he  should  require  or  ask  for,  and  under 
this  arrangement  the  sons  paid  him  at 
different  times  from  March,  1910,  to  May, 
1911,  sums  aggregating  $3,485. 

6,  In  November,  1910,  William  D.  Poole 
and  his  wife  went  to  California  for  the  bene- 
fit of  his  health  and  remained  there  about 
nine  months. 

6.  While  in  California  they  had  domestic 
troubles  and  separated  and  the  wife  brought 
suit  there  for  alimony  and  separate  main- 
tenance, claiming  in  the  action  that  he  owned 
the  $8,000  note  and  mortgage  and  five  shares 
of  stock  in  a  bank  at  Manhattan  and  other 


POOLE  ▼.  POOLE. 

96  Kan,  84. 


031 


property  in  Geary  county,  Kansas.  The  ^Id 
gentleman  telegraphed  for  his  youngest  son, 
Grover,  to  come  to  him,  and  in  response  the 
flon  went  to  California  and  negotiated  a 
fletttlement  with  the  plaintiff  of  the  suit  for 
alimony.  In  the  settlement  William  D.  Poole 
conveyed  to  her  four  unimproved  lota  in 
Junction  City  of  the  value  of  $1,200  or 
$1,300,  and  agreed  to  pay  her  $25  a  month 
for  her  use  and  benefit  and  to  pay  the  taxes 
on  the  Junction  City  property,  and  also  paid 
her  attorney's  fees  in  the  action  amounting 
to  $250.  The  action  was  then  dismissed  and 
the  parties  resumed  their  relations  as  hus- 
band and  wife  and  shortly  thereafter  returned 
to  Kansas.  The  court  expressly  found  that 
the  plaintiff  insisted  [87]  in  the  settlement 
of  the  California  case  that  the  note  for  the 
$8,000  should  be  transferred  to  her  for  her 
security  and  protection,  but  that  this  was 
not  acceded  to  by  William  D.  Poole  and  that 
it  was  not  included  in  the  settlement. 

7.  Soon  after  the  settlement  of  the  suit  for 
alimony,  and  while  William  D.  Poole  and  his 
son  G  rover  were  still  in  California,  William 
D.  Poole  secretly,  without  the  knowledge  of 
the  wife,  transferred  and  delivered  the  certifi- 
cate for  the  five  shares  of  bank  stock  to 
Grover  Poole,  in  the  name  of  and  for  the  use 
and  benefit  of  Poole  Brothers,  and  at  the 
same  time  delivered  to  him  a  written  release 
of  the  $8,000  note  secured  by  the  mortgage  on 
the  843  acres  of  land.  The  shares  of  bank 
etock  and  the  mortgage  in  question  consti- 
tuted all  the  property  that  William  D.  Poole 
owned  or  had  left.  This  transfer,  at  the  time 
he  was  eighty-three  years  of  age  and  in  poor 
health,  was  made  without  consideration  and 
in  contemplation  and  expectation  on  his  part, 
and  on  the  part  of  his  son  Grover,  that  the 
old  gentleman  would  not  live  long  and  that 
his  wife  would  probably  survive  him  and  be 
one  of  the  heirs  to  whatever  property  he 
owned  at  his  death,  and  were  also  made  by 
William  D.  Poole  in  consideration  of  the 
probability  that  the  resumption  of  the  mar- 
riage relation  with  plaintiff  would  not  last 
long  or  be  permanent,  and  that  she  might 
separate  from  him  and  bring  another  action 
for  alimony,  or  divorce  and  alimony,  for 
which  reasons  the  transfer  of  the  bank  stock 
and  the  release  of  the  mortgage  were  made  in 
bad  faith  by  William  D.  Poole  and  were  ac- 
cepted by  Grover  Poole  on  behalf  of  the  de- 
fendants in  order  to  defeat  the  plaintiff's 
right  as  an  heir  to  this  property  in  case  ^e 
survived  him,  or  to  defeat  her  right  to  a 
division  of  this  property  in  case  another  suit 
should  be  brought  by  her  for  alimony,  or 
divorce  and  alimony. 

8.  The  note  and  mortgage  having  been  lost, 
were  not  delivered  to  the  defendants.  The 
plaintiff  offered  testimony  tending  to  show 
that  the  signature  of  William  D.  Poole  to 


the  release  was  a  forgery.    On  this  issue  the 
court  found  the  signature  to  be  genuine. 

9.  The  transfer  of  the  property  mentioned 
in  finding  Na  1.  and  the  gift  of  the  cattle 
and  also  the  release  of  Poole  Brothers  from 
payment  of  rent  on  the  843  acres  were  all 
mflkde  in  good  faith  at  the  time  when  there 
was  no  difficulty  or  domestic  [88]  trouble  be- 
tween the  plaintiff  and  William  D.  Poole, 
and  with  no  intention  to  defraud  th'e  plain- 
tiff. 

10.  After  the  parties  returned  from  Cali- 
fornia to  Kansas  the  plaintiff  again  separated 
from  her  husband  and  brought  an  action  for 
divorce  and  alimony,  which  action  was  never 
tried  but  abated  by  the  death  of  the  husband. 

11.  William  D.  Poole  died  November  24, 
1911,  intestate,  the  few  debts  that  he  owed 
being  fully  paid  by  his  sons.  He  left  sur- 
viving him  as  his  heirs  the  parties  to  this 
suit. 

12.  A  half  interest  in  the  amount  due  on 
the  $8,000  note  is  $4,487.08,  and  a  half  inter- 
est in  the  value  of  the  bank  stock  is  $545.64. 

13.  There  was  no  completed  gift,  transfer 
or  delivery  of  the  $8,000  note  by  William  D. 
Poole,  to  the  plaintiff. 

.14.  Defendants  John,  William  and  Bryant 
Poole,  ratified  all  that  their  brother  Grover 
did  in  taking  and  receiving  the  written  re- 
lease and  transfer  of  the  bank  stock. 

As  conclusions  of  law  the  court  found  that 
the  plaintiff  has  no  interest  in  the  2,400  acres 
of  land  nor  in  the  cattle  and  rents;  but  that 
she  is  entitled  as  an  heir  to  a  half  interest  in 
the  note  and  mortgage  and  the  same  interest 
in  the  bank  stock.  She  was  therefore  given 
judgment  against  defendants  for  one-half  of 
the  amount  due  on  the  note,  for  the  fore- 
closure of  the  mortgage,  and  for  one-half  the 
value  of  the  bank  stock. 

There  are  two  appeals,  neither  side  being 
satisfied  with  the  judgment.  The  defendants' 
main  contention,  briefly  summarized,  is  that 
the  plaintiff's  suit  is  grounded  upon  her 
rights  under  the  statute  of  descents  and  dis- 
tributions; that  since  she  is  not  a  creditor 
of  the  deceased  her  suit  must  fail  because  as 
an  heir  she  is  only  entitled  to  one-half  the 
property  belonging  to  the  husband  at  the  time 
of  his  death;  that  he  had  the  right  in  his 
lifetime  to  dispose  of  it  as  he  pleased  since 
it  belonged  to  him. 

The  findings  of  fact  exclude  the  idea  that 
the  gifts  were  ''colorable,"  and,  on  the  con- 
trary, show  an  actual  transfer  of  the  title  and 
ownership  of  the  property  to  the  sons.  In 
Small  V.  Small,  56  Kan.  1,  42  Pac.  323,  54  Am. 
St.  Rep.  581,  30  L.R.A.  243,  it  was  held  that 
the  statute  of  descents  and  distributions  is 
in  no  respect  a  limitation  on  the  right  of  the 
husband  while  living  to  dispose  of  his  person- 
al property  by  gift  in  accordance  with  his 
wishes  and  with  the  [89]  express  intent  of 
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depriving  his  widow  of  any  interest  there- 
in as  an  heir.  The  syllabus  in  that  case 
reads : 

"Subject  to  certain  limitations  not  applica- 
ble to  this  case,  and  as  against  any  post- 
mortem claim  of  his  widow,  a  married  man,  in 
Illinois  or  in  Kansas,  may,  during  coverture, 
give  away  to  his  children  absolutely  the  bulk 
of  his  property,  when  the  known  effect  of  the 
gift  will  be  to  deprive  the  widow  of  the  fair 
share  of  the  property  which  otherwise  would 
have  fallen  to  her." 

The  case  of  Small  v.  Small,  supra,  is  re- 
ported with  annotations  in  30  L.R.A.  243,  and 
in  54  Am.  St.  Rep.  581.  '  The  general  rule  is 
that  the  law  has  placed  no  restriction  or  limi- 
tation on  the  husband's  right  to  make  such 
disposition  of  his  personal  property  during 
his  lifetime  as  he  may  elect.  In  Padfield  ▼. 
Padfield,  78  111.  16,  it  was  said: 

*To  hold  that  a  feme  covert  has  a  vested 
interest  in  her  husband's  personal  estate, 
that  he  is  unable  to  divest  in  his  lifetime, 
would  be  disastrous  in'  the  extreme  to  trade 
and  commerce."     (p.  20.) 

The  general  rule  is  not  recognized,  however, 
in  some  jurisdictions.  The  decisions  of  some 
of  the  courts  are  based  upon  statutes  giving 
the  wife  dower  in  personal  property.  (See 
cases  cited  in  Note,  10  Ann.  Cas.  1053.) 
Where  the  transfer  or  gift  is  merely  color- 
able and  there  is  a  voluntary  transfer  or  con- 
veyance by  which  the  husband  reserves  to 
himself  an  interest  in  or  a  power  to  dispose 
of  the  property,  it  may  be  declared  void  as 
against  the  widow  and  she  may  participate  in 
its  distribution  upon  the  theory  that  the  title 
still  remained  in  the  husband.  (Small  v. 
Small,  supra;  Padfield  v.  Padfield,  supra; 
Thayer  v.  Thayer,  14  Vt.  107,  39  Am. 
Dec.  211;  Cameron  ▼.  Cameron,  10  Smedes  & 
M.  (18  Miss.)  394,  48  Am.  Dec.  759;  Light- 
foot  V.  Colgin,  5  Munf.  (Va.)  42;  Stewart  v. 
Stewart,  5  Conn.  317;  Dunnock  v.  Dunnock,  3 
Md.  Ch.  140;  Jones  v.  Somerville,  78  Miss. 
269,  28  So.  940,  84  Am.  St.  Rep.  627.) 

At  the  time  the  note  and  mortgage  and  the 
bank  stock  were  transferred  to  the  sons  the 
plaintiff  and  William  D.  Poole  had  settled 
their  domestic  difficulties,  and  so  far  as  the 
evidence  shows  lived  together  amicably  for 
several  months  thereafter.  She  had  dismissed 
her  action  for  separate  maintenance  and  by 
the  settlement  had  obtained  from  her  hus- 
band valuable  property  rights  and  an  agree- 
ment for  the  payment  of  a  monthly  allow- 
ance. Aside  from  the  facts  that  they  had 
had  domestic  [90]  difficulties  and  that  she 
had  brought  her  suit  in  California  there  was 
no  evidence,  at  least  none  is  set  forth  in  the 
abstracts,  tending  to  show  that  either  the 
husband  or  the  sons  anticipated  that  she 
would  begin  another  suit  for  support  or  for 
divorce  and  alimony.    It  must  be  said,  there- 


foce,  that  the  evidence  to  sustain  the  finding 
that  the  gifts  were  made  in  anticipation  that 
she  would  begin  another  suit  is  very  slight, 
and  of  course  the  burden  of  proof  was  upon 
plaintiff  to  show  that  the  transfers  were 
fraudulent. 

We  are  not  left  in  any  doubt  as  to  the  exact 
theory  upon  which  the  trial  court  proceeded 
in  arriving  at  the  conclusion  that  the  trans- 
fers should  be  set  aside.  The  written  opinion 
of  the  court  is  set  forth  in  the  abstract,  from 
which  it  appears  that  the  court  held  the 
transfers  fraudulent  because  tlieir  purpose 
was  to  defeat  the  marital  rights  of  the  wife 
and  to  deprive  her  of  rights  as  an  heir.  The 
court  in  the  opinion  stated  the  law  to  be  as 
declared  in  14  Cyc.  68,  under  the  title  "De- 
scents and  Distributions,"  as  follows: 

"A  sale,  gift,  or  other  transfer  of  personal 
property,  however,  made  fraudulently  for  the 
mere  purpose  of  depriving  the  wife  of  her  dis- 
tributive share  is  invalid  as  to  her.*' 

In  the  same  paragraph  in  Cyc.  it  is  stated 
that :  « 

**A8  to  personal  property,  the  rule  is  that 
the  husband  may  deprive  his  wife  of  her 
distributive  share  by  a  sales  gift,  or  other 
transfer  made  in  good  faith  during  his  life- 
time." 

Then   follows   the   excerpt   quoted   by   the 
court.    In  the  opinion  the  trial  court  further 
said  that  the  case  of  Small  v.  Small  "is  not 
at  variance  with   the   authorities   above  re- 
ferred to  for  the  decision  in  the  Small  cases 
states  that  the  transfers  in  question  there 
were  made  in  good  faith."    The  cases  cited  in 
Note  37   (14  Cyc.  68)  in  support  of  the  text 
relied  upon  by  the  trial  court  are  directly 
opposed  to  Small  v.  Small  so  fai  as  they  hold 
that  the  intent  to  deprive  the  wife  of  her  dis- 
tributive share  is  of  itself  a  fraud  upon  her. 
That  was  the  purpose  of  the  husband  in  the 
Small  case.    The  '^good  faith"  to  which  Chief 
Justice  Martin  refers  in  the  Small  case  was 
not  affected  in  the  slightest  degree  by  the 
fact  that  the  husband  made  the  gifts  with 
the  secret  intent  to  deprive  the  wife  of  her 
distributive  share.     It  was  in  "good  faith" 
notwithstanding     such     intent     because    he 
actually  parted  with  his  title;  he  did  not  re- 
serve an  interest  in  the  property  [91]  in  him- 
self;  in  other  words,  the  transfer  was  not 
colorable.     The  cases  which  are  fully  in  ac- 
cord with  Small  v.  Small  are  cited  in  the 
same  page  of  14  Cyc.    (68)    under  note  36, 
from  the  courts  of  a  dozen  states  which  have 
held  that,  although  the  transfer  is  made  to 
defeat  the  rights  of  the  wife,  it  is  not  fraudu- 
lent if  a  bona  fide  transfer  is  made  for  that 
purpose.     Among  the  decisions  cited  in  the 
note  are  Padfield  v.  Padfield,  78  111.  16,  and 
Richards   v.   Richards,    11    Humph.    (Tenn.) 
429.    In  the  Tennessee  case  the  husband  gave 
his  property  to  his  children  for  the  purpose 
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of  excluding  Ilia  widow  from  any  share  there- 
in and  she  was  held  to  be  without  remedy. 

Counsel  for  plaintiff  cite  a  number  of  cases 
where  in  actions  brought  by  the  wife  for 
alimony  courts  have  set  aside  transfers  of 
property  made  by  the  husband  for  the  pur- 
pose of  defeating  her  action^  and  in  some  of 
the  cases  cited  the  transfers  were  made  prior 
to  the  commencement  of  any  suit  by  her.  We 
have  examined  most  of  these  cases.  In  some 
of  them  the  court  found  that  the  transfers 
were  fraudulent  because  the  husband  retained 
an  interest  in  the  property.  (Plainer  v. 
Platner,  66  la.  378,  23  K.  W.  764.)  In  others 
the  husband  had  obtained  convevances  of  his 
wife's  property  which  he  subsequently  con- 
veyed fraudulently  to  a  third  person.  In  an 
action  afterwards  brought  by  her  for  divorce 
and  alimony  the  transfers  were  set  aside  as 
fraudulent.  All  of  the  cases  cited  were  suits 
w^here  the  wife  sued  the  husband.  We  have 
found  no  eases  and  have  been  referred  to  none 
where  the  widow  claiming  under  the  statute 
of  descents  and  distributions  has  been  per- 
mitted to  defeat  an  actual  transfer  of  person- 
al property  made  by  the  husband  in  his  life- 
time, on  the  ground  that  his  purpose  was  to 
defeat  her  marital  rights,  or  to  defeat  her 
right  to  share  in  the  property  as  his  widow 
and  heir.  The  jus  disponendi,  which  is. an 
incident  to  the  ownership  of  personal  prop- 
erty, is  jealously  guarded  by  the  courts  be- 
cause it  lies  at  the  foundation  of  trade  and 
commercial  transactions;  and  to  restrict  or 
cut  down  this  inherent  right  of  the  owner  in 
order  to  accomplish  an  equitable  division  of 
property  between  the  widow  and  other  heirs 
ia  not  in  accord  with  sound  public  policy. 
(Small  V.  Small,  56  Kan.  1,  42  Pac.  323,  54 
Am.  St.  Rep.  581,  30  L.R.A.  243;  Richards 
y.  Richards,  supra.) 

It  may  be  conceded  that  the  trial  court 
arrived  at  a  judgment  [92]  which  results  in 
an  equitable  division  between  the  widow  and 
«>n8  of  the  property  in  controversy  if  it  be- 
longed to  the  deceased  at  the  time  of  his 
•death.  But  this  is  one  of  the  cases  where  the 
maxim  that  "equity  follows  the  law,"  a 
maxim  said  to  be  quite  restricted  in  scope, 
must  be  held  to  apply.  It  presents  a  situa- 
tion where  the  rights  of  the  parties  are  clear- 
ly defined  and  established  by  law,  first,  by  the 
statute  of  descents  and  distributions  under 
which  the  plaintiff  seeks  to  recover,  and 
second,  by  the  settled  rule  of  law  upon  which 
rests  the  decision  in  Small  v.  Small,  supra. 

"Wherever  the  rights  or  the  situation  of 
the  parties  are  clearly  defined  and  established 
by  law,  equity  has  no  power  to  change  or  un- 
settle those  rights  or  that  situation,  but  in 
all  such  instances  the  maxim  equitaa  aequitur 
legem  is  strictly  applicable."  (Magniac  y. 
Thomson,  15  How.  (U.  S.)  281,  299.) 
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The  opinion  in  Small  v.  Small  quotes  with 
approval  (p.  16)  the  following  statement 
from  Williams  v.  Williams,  40  Fed.  521: 

"Of  course,  the  sale  or  gift  must  bs  abso- 
lute and  bona  fide,  and  not  colorable  only. 
And  if  the  sale  or  gift  would  bind  the  grantor, 
it  would  bind  his  heirs."     (p.  522.) 

The  findings  show  conclusively  that  there 
was  an  actual  gift  of  the  cattle  to  the  sons 
accompanied  by  delivery;  that  there  was  a 
written  release  of  the  note  and  mortgage; 
that  these  transfers  were  not  "colorable." 
They  were  bona  fide  transfers.  That  they  were 
secret  or  that  knowledge  of  them  was  purpose- 
ly withheld  from  the  wife  or  that  the  sons 
.paid  no  consideration  can  make  no  difference. 
(Small  V.  Small,  56  Kan.  1,  42  Pac.  323,  54 
Am.  St.  Rep.  581,  30  L.R.A.  243.) 

Reliance  is  placed  by  plaintiff  upon  Mc- 
Kelvey  v.  McK^lvey,  79  Kan.  82,  99  Pac.  238, 
but  that  case  is  not  in  point.  The  property 
there  was  not  personalty  but  real  estate, 
which  the  husband  attempted  fraudulently  to 
dispose  of  by  a  judicial  sale  upon  a  collusive 
judgment  obtained  against  him,  intending, 
however,  to  dispose  of  the  land  in  a  way  that 
he  could  get  it  back.  The  transaction  was 
colorable  and  not  an  actual  one,  besides  being 
fraudulent  for  other  reasons. 

It  must  be  held,  therefore,  that  the  court 
erred  in  awarding  plaintiff  a  widow's  share 
in  the  note,  the  mortgage  securing  it,  and  the 
bank  stock.  * 

In  the  cro^s-appeal  of  the  plaintiff  ahe  con- 
tends that  she  is  [93]  entitled  to  recover  her 
interest  as  an  heir  in  the  value  of  the  cattle 
and  the  rentals  of  the  843  acres  of  land;  that 
there  was  no  competent  evidence  to  sustain 
the  finding  that  William  D.  Poole  released 
the  sons  from  their  obligation  to  pay  Knt  or 
that  he  made  them  a  gift  of  his  interest  in 
the  cattle.  This  contention  is  based  upon  the 
claim  that  the  court  permitted  the  sons  to 
testify  concerning  transactions  with  a  de- 
ceased person.  The  trial  court  followed  the 
correct  rule  in  permitting  the  witnesses  to 
testify  on  the  express  ground  that  in  the 
cross-examination  plaintiff  had  brought  out 
the  fact  that  there  was  some  kind  of  an  agree- 
ment between  the  father  and  sons,  and  that 
this  opened  the  door  and  permitted  defend- 
ants to  show  what  the  agreement  was. 
(Niccolls  V.  Esterly,  16  Kan.  32;  Plowman 
y.  Nicholson,  81  Kan.  210,  105  Pac.  692,  106 
Pac.  279.) 

Evidence  of  the  agreement  having  been 
properly  admitted,  it  is  of  little  consequence 
whether  the  other  testimony  objected  to  was 
admissible  or  not,  since  the  trial  was  by  the 
court.  However,  the  testimony  of  the  sona 
denying  that  they  had  in  their  possession  or 
control  any  property  or  money  belonging  to 
the  deceased  at  his  death  negatives  rather 
than  affirms  that  there  was  a  communication 
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or  transaction  with  the  father  in  his  lifetime. 
(Murphy  v.  Hindman,  68  Kan.  184,  48  Pac 
850;  Gaston  y.  Gaston,  83  Kan.  216,  109  Pac. 
777;  Kerr  v.  Kerr,  85  Kan.  460,  461,  116 
Pac.  880;  Coblentz  v.  Putifer,  87  Kan.  719, 
125  Pac.  30,  42  L.R.A.(N.S.)  298.) 

Nor  is  this  testimony  open  to  the  objection 
that  it  was  merely  a  conclusion  of  law ;  it  in- 
volved at  most  a  mixed  question  of  fact  and 
law. 

There  is  a  further  contention  that  the  case 
must  be  distinguished  from  Small  v.  Small, 
56  Kan.  1,  42  Pac.  323,  because  it  is  said 
there  was  an  agreement,  tacit  and  expressed, 
both  prior  and  subsequent  to  the  marriage, 
that  plaintiff  should  receive  one-half  this, 
property  at  his  death  in  compensation  for 
the  unusual  care  and  attention  he  required, 
and  a  further  express  agreement  of  the  same 
kind  as  an  inducement  to  the  dismissal  of  the 
California  case.  The  answer  to  this  is  that 
the  findings  which  the  court  made  exclude  the 
idea  that  there  was  any  such  imderstanding 
or  agreement.  The  fact  is,  the  court  found 
against  the  plaintiff's  contentions  in  this  re- 
spect. There  is  an  express  finding  that  Wil- 
liam D.  Poole  never  acceded  to  [94]  her  re- 
quest that  the  note  and  mortgage  should  be 
included  in  the  settlement  of  that  action.  We 
find  no  substantial  reason  for  setting  aside 
the  findings.  The  plaintiff  makes  another 
contention  rather  inconsistent  with  the  last 
mentlbned,  namely,  that  the  note  having  been 
made  payable  to  the  estate  of* William  D. 
Poole,  it  was  beyond  his  power  to  dispose  of 
it.  None  of  the  many  cases  cited  supports 
the  contention.  Some  of  them  are  cases  where 
a  person  in  his  lifetime  took  a  note  payable 
direct  to  his  heirs  after  his  'decease,  or  to 
some  third  person  named.  Some  of  the  others 
are  cases  where  the  note  was  not  executed 
until  after  the  death  of  the  person  owning  the 
estate,  and  was  made  payable  direct  to  the 
administrator  or  to  the  estate.  All  that  the 
court  decided  was  that  the  administrator 
could  maintain  an  action  to  recover  on  the 
note.  We  think  that  there  is  no  force  in  the 
contention  that  William  D.  Poole  constituted 
himself  a  trustee  for  his  heirs  when  he  took 
the  note  payable  to  his  estate.  It  was  exe- 
cuted eighteen  months  before  he  married  the 
plaintiff,  and  at  a  time  when  the  only  heirs 
in  being  were  the  defendants.  As  suggested, 
the  contention  of  the  plaintiff  is  directly  op- 
posed to  her  claim  that  she  is  entitled  to  a 
share  in  the  note  by  reason  of  an  agreement 
made  long  afterwards.  We  hold,  however, 
that  where  a  person  takes  a  note  payable  to 
his  estate  he  does  not  thereby  deprive  him- 
self of  the  right  to  dispose  of  it  during  his 
lifetime  by  accepting  payment  or  by  releasing 
and  discharging  the  obligators.  In  this  case 
the  note  was  delivered  to  William  D.  Poole 
and  remained  in  his  possession  and  control. 


so  far  as  the  findings  ^how,  until  it  became 
lost  or  mislaid. 

It  follows  from  what  has  been  said  that 
plaintiff's  contentions  cannot  be  sustained, 
and  that  the  judgment  is  reversed  and  the 
cause  remanded  with  directions  to  render 
judgment  in  favor  of  defendants. 

Burch  and  Mason  JJ.,  dissenting. 

NOTE. 

BisHt  of  Husband,  as  against  "Wif  e,  to 
Dispose  of  His  Personalty  dnrlns 
Coverture. 

In  General,  934. 

Disposition  as  Affecting  Widow's  Distributive 

Share,  935. 
Disposition  as  Affecting  Alimony,  936. 


In  General, 

The  purpose  of  this  note  is  to  review  the 
reoent  cases  passing  on  the  right  of  a  husband, 
as  against  his  wife,  to  dispose  of  his  personal- 
ty during  coverture.  The  earlier  cases  are 
collected  in  the  notes  to  Robertson  v.  Rob- 
ertson, 10  Ann.  Cas.  101;  and  Lines  v. 
Lilies,  24  Am.  St.  Rep.  487. 

The  correlative  right  of  a  wife  to  make  a 
gift  of  her  personalty  to  another  than  her 
husband  is  discussed  in  the  notes  to  Wright 
V.  Holmes,  4  Ann.  Cas.  583;  Vosburg  v.  Mai- 
lory,  Ann.  Cas.  1914C  880;  and  Johnson  v. 
Galley,  99  Am.  St.  Rep.  884. 

No  restriction  or  limitation  is  made  by  the 
law  on  the  power  of  a  husband  to  make  such 
disposition  of  his  personal  property  during  his 
lifetime  as  he  may  elect.  In  re  Warner,  167 
Cal.  686,  140  Pac.  583 ;  Sheckells  v.  Sheckells, 
42  App.  Cas.  (D.  0.)  131;  Petty  v.  Petty,  4 
B.  Mon.  (Ky.)  216,  39  Am.  Dec.  501;  Brown 
V.  Fidelity  Trust  Co.  126  Md.  184,  94  AtL 
623;  Poole  v.  Poole,  129  (Md.)  287,  99  Atl. 
661;  Schmoltz  v.  Schmoltz,  116  Mich.  692,  75 
N.  W.  135;  Griffith  v.  Griffith,  74  Ore.  226, 
146  Pac.  270.    And  see  reported  case. 

In  the  case  of  In  re  Warner,  supra,  the 
court  said :  ''The  general  rule  of  common  law 
is  well  stated  in  15  Am.  &  Eng.  Enc.  of  Law, 
834,  as  follows:  'It  may  be  stated  as  a  gen- 
eral rule  that  at  common  law  the  husband, 
as  against  every  person  except  his  creditor, 
has  a  right  to  dispose  of  his  personalty  in 
any  manner  he  thinks  proper  during  his  life- 
time, and  during  coverture  the  wife  has  no 
interest  in  the  property  except  so  far  as  the 
husband  may  be  liable  for  her  support  and 
maintenance.' " 

Quoting  from  Dunnock  v.  Dunnock,  3  Md. 
Ch.  146,  it  was  said  in  Brown  v.  Fidelity 
Trust  Co.  supra:  "To  hold  that  either  a 
husband  or  wife  has  a  vested  interest  in  the 
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other's  personalty  that  the  one  is  unable  to 
divest  in  his  or  her  lifetime,  would  be  dis- 
astrous in  the  extreme  to  trade  and  com- 
merce. Owing  to  commercial  necessities, 
personalty  must  be  left  free  for  exchange,  and 
to  be  so,  some  one  must  be  vested  with  full 
power  to  sell  and  transfer  it  free  from  any 
latent  or  contingent  claims." 

In  Beach  v.  Fireovid,  84  Kan.  357,  Ann. 
Cas.  1912A  670,  114  Pac.  206,  there  was  in- 
volved the  following  statutory  provision :  "It 
shall  be  unlawful  for  either  husband  or  wife 
(where  that  relation  exists)  to  create  any 
lien,  by  chattel  mortgage  or  otherwise,  upon 
any  personal  property  owned  by  either  or 
both  oi  them,  and  now  exempt  by  law  to  resi- 
dent heads  of  families  from  seizure  and  sale 
upon  any  attachment,  executi<m  or  other  proc- 
ess issued  from  any  court  in  this  state,  with- 
out the  joint  consent  of  both  husband  and 
wife."  It  was  held  that  the  statute  did  not 
prevent  the  owner  of  exempt  property  from 
turning  it  over  in  good  faith  to  a  creditor  in 
payment  of  a  debt  without  the  consent  of  his 
wife  since  the  transaction  was  in  legal  effect 
an  absolute  sale  and  not  a  mortgage.  See  to 
the  same  effect  Barker  v.  Kelderhouse,  8 
Minn.  207 ;  Kelly  v.  Fleming,  113  N.  C.  133, 
18  S.  E.  81. 

Under  a  statutory  provision  that  "a  chattel 
mortgage  by  the  husband  on  the  household 
and  kitchen  furniture  shall  be  void  unless  the 
wife  join  therein  and  her  privy  examination 
be  taken  in  the  manner  prescribed  by  law,  as 
on  conveyances  of  real  estate,"  it  has  been 
held  that  a  piano  owned  by  a  husband  and 
placed  in  his  home  for  the  use  of  his  wife  and 
daughters,  was  within  the  purview  of  the 
statute  and  that  a  chattel  mortgage  thereof 
by  the  husband  was  invalid  unless  the  wife 
signed  it.  Thomas  ▼.  Sander lin,  173  N.  G. 
329,  91  S.  £.  1028. 

Dispoaitian   as   Affecting   Widow's   Dis- 
tributive Share. 

The  statutory  provision  under  considera- 
tion in  Jordan  v.  American  Security,  etc.  Co. 
38  App.  Cas.  (D.  C.)  391,  was  as  follows: 
'* Where  a  testator  bequeathes  or  devises  a 
considerable  part  of  his  personal  estate  to 
his  wife,  and  it  appears  not  in  any  part  of  his 
will  or  codicil  that  he  intended  his  said  de- 
vise as  a  legacy  only  to  his  wife,  and  that  she 
might  nevertheless  have  the  third  part  of  his 
remaining  estate,  it  shall  be  at  the  election  of 
such  wife  ...  to  make  her  election."  It 
was  held  that  where  a  husband  who  owned 
personalty  of  the  value  of  about  $20,- 
000,  half  of  which  his  wife  would  take 
on  his  death  in  the  absence  of  a  will, 
bequeathed  his  wife  $10  by  a  will  falsely 
reciting  that  she  had  already  been  satis- 
factorily provided  for,  the  wife  need  not  re- 


nounce the  bequest  in  order  to  take  the  share 
of  the  estate  which  the  law  gave  her. 

In  Ellmaker  v.  Ellmaker, 4  Watts  (Pa.)  89, 
it  was  held  that  a  contract  by  which  the  wife 
agreed  to  relinquish  all  right  of  dower  in  law 
or  in  equity  in  consideration  of  a  certain  sum 
to  be  paid  to  her  in  lieu  of  interest  in  the 
husband's  estate,  did  not  operate  to  exclude 
the  widow  from  a  share  of  the  personal  estate 
under  the  statute  of  distribution.  The  court 
said:  "Who  so  ignorant  as  not  to  know  that 
a  husband  may  dispose  of  his  chattels  during 
the  coverture  without  his  wife's  consent,  and 
freed  of  every  post  mortem  claim  by  her; 
or  that  he  can  dispose  of  his  land  freed  of  her 
dower  but  with  her  concurrence  ?  The  current 
transactions  of  life  publish  the  former;  and 
a  knowledge  of  the  latter  is  proved  by  experi- 
ence  to  be  universal.  The  effect  of  the  mar- 
riage settlement,  therefore,  is  not  to  exclude 
the  wife  from  a  share  of  the  personal  estate 
under  the  statute  of  distribution. 

The  recent  decisions  are  in  accord  in  hold- 
ing that  a  voluntary  transfer  or  conveyance 
by  which  a  husband,  reserving  to  himself  a 
benefit  from  or  power  of  disposal  over  the 
property,  parts  with  its  ownership  for  the 
purpose  of  defeating  his  wife's  interest  in  his 
estate,  is  invalid  as  against  the  wife.  Justh 
V.  Wilson,  19  D.  C.  529 ;  Blankenship  v.  Hall, 
233  111.  116,  84  N.  E.  192,  122  Am.  St.  Rep, 
149;  Smith  v.  Corey,  125  Minn.  190,  145  N. 
W.  1067;  Donaldson  v.  Donaldson,  249  Mo. 
228,  156  S.  W.  791 ;  PoUman  v.  Schaper,  258 
Mo.  710,  167  S.  W.  953;  Snayberger's  Estate, 
62  Pa.  Super.  Ct.  390.  And  see  the  reported 
case. 

In  PoUman  v.  Schaper,  supra,  it  was  held 
that. in  a  suit  by  a  widow  to  avoid  gifts  of 
money  made  in  his  lifetime  by  her  deceased 
husband,  the  evidence  must  show  that  the 
gifts  were  given  with  the  fraudulent  intent 
to  defeat  her  right  to  dower. 

A  wife  may  complain  of  frauds  done  in 
contemplation  of  marriage  and  avoid  convey- 
ances made  by  the  husband  in  fraud  of  her 
marital  rights  since  she  stands  on  the  same 
footing  as  a  creditor  in  this  regard,  but 
she  must  show  that  the  transfer  of  the 
property  was  made  with  a  view  of  defrauding 
her.  Donaldson  v.  Donaldson,  249  Mo.  228,. 
165  S.  W.  791. 

In  Snayberger's  Estate,  62  Pa.  Super.  Ct. 
390,  it  appeared  that  a  husband  three  year  a 
before  his  death  gave  to  each  of  his  nine 
children  by  a  former  wife  a  promissory  note 
not  under  seal  and  without  consideration. 
It  was  held  that  the  notes  could  not  be  paid 
out  of  the  assets  of  the  estate  to  the  detri- 
ment of  the  widow. 

Where  a  sale  of  personalty  by  a  husband 
was  for  an  adequate  consideration  and  the 
evidence  tended  to  show  that  the  sale  was 
open  and  fair,  the  fact  that  it  was  made  to 
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a  son  who  provided  for  his  father  and  took 
care  of  the  home,  was  held  not  to  establish  an 
intent  to  defraud  the  wife,  there  being  no  evi- 
dence of  any  undue  influence  on  the  part  of 
the  son.  Lusse  v.  Lusse,  140  Mo.  App.  4^7, 
120  S.  W.  114. 

It  has  been  held  that  if  the  husband's  pur- 
pose in  making  a  gift  to  his  children  of  his 
personalty,  is  to  prevent  his  wife  from  ob- 
taining her  distributive  share  of  the  property 
the  gift  will  be  declared  illegal.  But  the 
widow  must  show  not  only  that  the  effect  of 
the  gift  is  to  prevent  her  obtaining  her  dis- 
tributive share  but  also  that  the  gift  is 
illegal.    Evans  v.  Evans  (N.  H.)  100  Atl.  671. 

In  Smith  v.  Corey,  125  Minn.  190,  145  N. 
W.  1067,  the  court  said;  "We  are  met  by  a 
tinding  of  the  trial  court  that  there  was  no 
fraud  on  the  part  of  Gorey  and  it  is  support- 
ed by  the  evidence.  A  court  cannot  say  with 
minute  exactness  just  how  much  the  husband 
may  give  away  without  subjecting  himself 
to  a  just  charge  of  fraud.  He  may  make  gifts. 
He  is  not  required  to  keep  one-third  of  his 
property  intact  for  his  wife.  Fraud  is  the 
basis  of  the  relief  which  the  widow  gets.  It 
is  entirely  clear  that  Corey,  as  far  back  as 
1905,  when  the  trust  deed  was  made,  had  in 
mind  that  his  wife  should  not  have  so  much 
as  one-third  of  his  property.  There  were 
reasons  for  this  which  appealed  to  him.  He 
had  four  living  children  by  his  first  and 
second  wives.  He  had  none  by  his 'third.  She 
had  three  by  her  first  husband.  He  was  un- 
willing that  her  children  should  have  much 
of  his  property." 

It  is  generally  held  that  a  husband  cannot 
by  a  gift  causa  mortis  defeat  the  statutory 
right  of  his  wife  to  a  part  of  the  personal 
estate  whereof  the  husband  dies  seized  or 
possessed  since  the  gift  does  not  take  effect 
until  the  death  of  the  donor.  Delta,  etc.  Land 
Co.  V.  Benton,  171  III.  App.  635;  Crawfords- 
ville  Trust  Co.  v.  Ramsey,  55  Ind.  App.  40, 
102  N.  E.  282;  Weber  v.  Salisbury,  149  Ky. 
327,  148  S.  W.  34. 

The  mere  fact  that  the  gift  is  made  in  con- 
templation  of  death  does  not  make  it  invalid 
as  depriving  the  donor's  widow  of  her  share 
where  the  gift  is  not  colorable  but  is  absolute 
and  in  consideration  of  love  and  affection  and 
sufficient  provision  is  made  for  the  widow. 
Delta,  etc.  Land  Co.  v.  Benton,  171  111.  App. 
«35. 

Where  a  wife  was  made  the  donee  of  one- 
fourth  of  a  gift  causa  mortis  by  the  husband 
and  was  the  beneficiary  of  a  life  insurance 
policy  amounting  to  as  much  as  her  statu- 
tory share  of  the  money  given  away,  it  was 
held  that  no  fraud  could  be  inferred.  Weber 
V.  Salisbury,  149  Ky.  327,  148  S.  W.  34. 

Disposition  as  Affecting  Alimony* 

A  conveyance  of  personalty  by  a  husband 
with  the  intent  to  deprive  the  wife  of  alimony 


is  fraudulent  and  will  be  set  aside  in  a  suit 
instituted  by  her  for  that  purpose.  Sheckells 
V.  Sheckells,  42  App.  Cas.  (D.  C.)  131;  Dieke 
V.  Dieke,  182  111.  App.  13 ;  Griffith  v.  Griffith, 
74  Ore.  225,  145  Pac.  270. 

In  the  case  first  cited  it  appeared  that  a 
husband  executed  a  bill  of  sale  of  his  interest 
in  his  deceased  father's  personal  estate  a 
year  before  his  wife  brought  a  suit  for  di- 
vorce. In  the  divorce  proceedings  the  wife 
attacked  the  bill  of  sale  as  fraudulent.  It 
was  held  that  the  burden  of  proving  a  fraudu- 
lent intent  was  on  the  wife,  and  the  mere 
fact  that  the  transfer  of  the  personalty  was 
not  recorded  did  not  affect  her  rights  where 
the  property  was  in  the  actual  possession  of 
the  transferree. 

It  has  been  held  that  an  assignment  by  a 
husband  of  his  interest  as  devisee  in  an 
estate  made  to  evade  payment  of  alimony 
might  be  declared  void  in  the  wife's  pro- 
ceeding for  separate  maintenance  after  the 
decree  awarding  a  weekly  allowance,  but  that 
where  the  order  for  the  payment  of  alimony 
did  not  make  the  allowance  a  lien  on  the  hus- 
band's interest  in  the  estate,  the  husband^s 
assignment  thereof  pending  the  wife's  peti- 
tion to  have  that  interest  subjected  to  the 
payment  of  alimony  was  valid  if  it  was  made 
in  good  faith  and  for  a  valuable  considera- 
tion.    Dieke  ▼.  Dieke,  182  IlL  App.  13. 
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Constitutional      Xmw     —     Iiiberty     of 
SpeeoH  and  of  Press. 

The  thirteenth  section  of  the  declaration  of 
rights  of  the  constitution  of  Florida,  whicb 
provides  that  "every  person  may  fully  speak 
and  write  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right,  and 
no  laws  shall  be  passed  to  restrain  or  abridge 
the  liberty  of  speech  or  of  the  press,"  etc., 
does  not  secure  immunity  from  punishment 
to  any  citizen  who  falsely  and  with  the  pur- 
pose to  defame,  attacks  in  the  newspapers 
the  character  of  any  other  citizen,  or  im- 
pugns the  integrity,  honor  and  authority  of 
the  courts. 

[See  note  at  end  of  this  case.] 

Same. 

The  exercise  of  the  right  to  ''fully  speik 
and  write"  one's  sentiments  on  all  ■objects, 
a  right  secured  by  our  constitution,  is  al- 
ways subject  to  the  preservation  of  the  gov- 
ernmental authority  of  the  state  as  conferred 
by  law. 

[See  note  at  end  of  this  caae.] 
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Coatempt  —  Ishereat  Power  to  Pnnisli. 

This  court  has  the  inherent  power,  inde- 
pendent of  statutory  authority,  to  punish  as 
for  a  direct  contempt  any  person  who  during 
the  pendency  of  a  cause  before  this  court 
publishes  an  article  referring  to  such  cause 
which  reflects  upon  the  eflBciency  and  integ- 
rity of  the  court. 

[See  16  Ann.  Cas.  759;  117  Am.  St.  Rep. 
950.] 

Nonrspaper  Pnblioation  as  Contoatpt* 

Publishers  of  newspapers  have  the  right, 
but  no  higher  right  than  others,  to  publish 
the  conduct  of  the  courts,  biit*such  right  is 
limited  by  the  obligation  to  observe  respect 
for  truth  and  fairness. 

[See  50  Am.  St.  Rep.  573.] 

Constitutional     I«aw     ~     Liberty     of 
Speeola  and  of  Press* 

Under  the  right  of  freedom  of  speech  and 
of  the  press,  the  public  have  a  right  to  know 
and  discuss  all  judicial  proceedings,  but  this 
does  not  include  the  right  to  attempt,  .by 
wanton  defamation  and  groundless  charges  of 
unfairness  and  partisanship,  to  degrade  the 
tribunal  and  impair  its  efficiency. 

[See  no^e  at  end  of  this  case.] 

(Syllabus  by  court.) 

Original  contempt  proceedings  against 
Percy  S.  Hayes  and  Bryan  Mack.  The  facts 
are  stated  in  the  opinion.    Motion  to  quash 

DENIED. 

John  P.  Stokes  for  motion* 

[669]  Per  Curiam,— This  is  the  first  time 
in  the  history  of  Florida  that  this  court  has 
issued  a  rule  against  the  editor  and  reporter 
of  a  newspaper  to  show  cause  why  [560]  they 
should  not  be  attached  for  contempt  because 
of  the  publication  of  a  libelous  article  im- 
pugning the  integrity,  dignity  and  authority 
of  this  court.  It  is  to  be  hoped  that  the  good 
sense  of  our  people,  their  love  of  order  and 
respect  for  the  institutions  of  our  govern- 
ment will  operate  to  restrain  the  impulsive 
and  illnatured  words  of  those  among  us  who 
seem  to  be  so  alert  to  suspect  and  ready  to 
condemn  and  that  proceedings  of  this  nature 
may  not  become  necessary  in  the  future  to 
restrain  the  vicious  tendencies  of  those  who 
traffic  in  scandal  and  sensation  and  which 
lead  them  to  attacks  upon  the  integrity  and 
authority  of  our  institutions. 

It  is  true  that  respect  to  the  courts  is  the 
voluntary  tribute  which  the  people  pay  to 
worth,  virtue  and  intelligence  and  every  man 
who  has  the  honor  to  occupy  judicial  posi- 
tion in  our  government  should  strive  to  at- 
tain to  that  standard  of  judicial  purity  and 
efficiency  which  right  thinking  people  require 
of  their  judicial  officers;  but  it  is  also  true 
that  malicious,  designing  persons  may  great- 
ly impair  the  authority  and  efficiency  of  our 
courts  by  using  the  powerful  arm  of  the  press 


to  scatter  abroad  suspicion  and  distrust  by 
unfounded  accusations  against  the  intelli- 
gence, impartiality,  integrity  and  mental 
honesty  of  the  judges  of  our  courts  of  jus- 
tice. 

Such  accusations  are  an  insult  to  the  peo- 
ple whose  agents  t)ie  courts  are;  the  injury 
accomplished  is  to  the  institution  which  tlie 
people  by  their  government  have  established. 
The  author  and  distributor  of  such  publica- 
tions therefore  is  an  enemy  to  his  people,  a 
veritable  traitor  to  his  government  whose 
protection  he  enjoys. 

Mr.  Chief  Justine  English  in  the  case  of 
State  V.  Morrill,  16  Ark.  384,  said:  ''It  wae 
well  remarked  by  counsel,  that  no  court  could 
coerce  public  respect  for  its  decisions;  and 
vne  may  add  that  no  sane  judge  would  at- 
tempt [661]  it.  If  jt  were  the  general  habit 
of  the  community  to  denounce,  degrade  and 
disregard  the  decisions  and  judgments  of  the 
courts,  no  man  of  self-respect  and  just  pride 
of  reputation  would  remain  upon  the  bench, 
and  such  only  would  become  the  ministers 
of  the  law,  as  were  insensible  to  defamation 
and  contempt.  But  happily  for  the  good 
order  of  society,  men,  and  especially  tlie 
people  of  this  country,  are  generally  dis- 
posed to  respect  and  abide  the  decisions  of 
the  tribunals  ordained  by  governnment  as  the 
common  arbiters  of  their  rights.  But  where 
isolated  individuals,  in  violation  of  the  better 
instincts  of  human  nature,  and  disregardful 
of  law  and  order,  wantonly  attempt  to  ob- 
struct the  course  of  public  justice,  by  de- 
grading and  exciting  disrespect  for  tlie  de- 
cisions of  its  tribunals,  every  good  citizen 
will  point  them  out  as  proper  subjects  of 
legal  animadversion."  ''The  court  looks  to 
the  sober  judgment  of  all  reflecting  and  in- 
telligent men,  and  to  none  with  more  confi- 
dence than  the  enlightened  and  liberal  con- 
ductors of  the  press,  who,  as  before  remarked, 
have  generally  manifested  a  disposition  to 
maintain  public  respect  for  the  judicial  tribu- 
nals of  the  country." 

In  the  case  of  Watson  v.  Williams,  36 
Miss.  341,  the  court  said:  "In  this  country 
all  courts  derive  their  authority  from  the 
people,  and  hold  it  in  trust  for  their  security 
and  benefit.  In  this  State  all  judges  are 
elected  by  the  people,  and  hold  their  autlior- 
ity  in  a  double  sense  directly  from  them ;  the 
power  they  exercise  is  but  the  authority  of 
the  people  themselves  exercised  thi'ough 
courts  as  their  agents.  It  is  the  authority 
and  law  emanating  from  the  people,  which 
the  judges  sit  to  exercise  and  enforce.  Con- 
tempts against  these  courts  in  the  adminis- 
tration of  their  laws  are  insults  offered  to 
the  authority  of  the  people  themselves  and 
not  to  the  humble  [662]  agents  of  the  law 
whom  they  employ  in  the  conduct  of  their 
government.     The  power  to  compel  the  law- 
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leas  offender  against  decency  and  propriety, 
to  respect  the  laws  of  his  country  and  sub- 
mit to  their  authority  (a  duty  to  which  the 
good  citizen  yields  hearty  obedience  without 
compulsion)  must  exist,  or  courts  and  laws 
operate  at  least  as  a  restraint  upon  the  up- 
right who  need  no  restraint,  and  a  license  to 
the  offenders  whom  they  are  made  to  sub- 
due." How  appropriate  is  this  language  to 
our  State  government  whose  constitution  pro- 
vides for  the  election  by  the  people  of  the 
judges  of  our  Supreme  Court. 

In  tlie  case  of  State  v.  Frew,  24  W.  Va.  416, 
49  Am.  Rep.  257,  the  court  said:  "We  are 
well  aware  that  the  trust  reposed  in  us  to 
protect  the  people's  court  from  degradation 
is  a  delicate  as  well  as  a  sacred  trust.  The 
power  claimed,  it  is  said,  is  arbitrary  and 
liable  to  abuse.  That  is.  no  reason  why  the 
power  should  not  exist  and  be  reposed  some- 
where. The  few  instances  in  which  this 
power  has  been  used  during  the  last  century 
shows  that  it  was  wisely  placed  and  may  be 
«afely  left  in  the  hands  of  the  courts.  It  is 
well  established  by  the  authorities  that  the 
power  is  inherent  in  courts  of  justice  to  sum- 
marily punish  constructive  as  well  as  direct 
contempts.  And  in  this  country,  where  the 
courts  are  in  the  divisions  of  power  by  the 
Constitutions  of  the  several  States  constitut- 
ed a  separate  and  distinct  department  of  gov- 
ernment clothed  with  jurisdiction  and  not 
expressly  limited  by  the  constitution  in  their 
powers  to  punish  for  contempt  the  inherent 
power  that  is  thus  necessarily  granted  them 
cannot  be  taken  away  by  the  legislative  de- 
partment of  the  government." 

For  seventy-one  years  this  State  has  en- 
joyed the  advantages  and  benefits  of  State- 
hood in  the  government  [563]  of  the  United 
States  and  as  pointed  out  herein  this  is  the 
first  time  in  its  history  that  this  court  has 
felt  the  necessity  for  the  exercise  of  the 
power  to  bring  any  one  before  it  and  punish 
him  for  seeking  through  the  public  press  to 
destroy  its  efficiency  by  shaking  the  confidence 
of  the  people  in  its  integrity.  There  has  been 
no  disposition  and  there  is  none  now  on  the 
part  of  this  court  to  seek  opportunities  to 
exercise  this  power.  It  has  passed  unnoticed 
some  ill-advised  criticisms  and  untrue  state 
ments  regarding  its  decisions,  deeming  them 
to  have  originated  in  the  disappointment 
and  poignancy  of  defeat  which  calm  delioera- 
tion  and  sober  thought  wruld  rectify  in  the 
m:nds  of  our  people,  but  this  is  the  first 
time  that  it  has  met  a  deliberate  and  medi- 
tated insult  from  the  editor  and  reporter  of 
«  newspaper  who  published  an  article  charg- 
ing this  court  with  hostility  toward  counsel, 
stubbornness,  partiality  and  partisanship  in 
a  cause  then  pending  in  and  being  heard  and 
considered  by  the  court.  In  the  conclusion 
at  which  we  have  arrived,  we  have  not  for- 


gotten that  we  have  no  right  in  this  maimer 
to  avenge  individual  wrongs,  although  the 
best  years  of  the  lives  of  some  of  the  judges 
of  our  Supreme  Court  have  been  given  con- 
scientiously to  an  honorable  discliarge  of  the 
duties  devolving  upon  them;  a  fair  and  ju^t 
consideration  of  all  causes  brought  before 
us,  and  into  whose  hearts  the  unkind  and 
malicious  thrust  of  this  contemptuous  article 
has  sunk  with  bitter  cruelty  we  remember 
only  the  studied  injury  to  the  people's  court, 
for  as  Judge  Okey  Johnson  of  West  Virginia 
said,  "It  is  a'  matter  of  stern  and  inflexible 
duty  from  the  performance  of  which  under 
our  official  oaths  we  dare  not  shrink.  For 
we  well  know  that  as  the  ermine  was  spot- 
less when  we  put  it  on,  the  people  expect  us 
to  leave  it  as  untarnished  for  our  successors." 

[564]  The  profession  of  journalism  is  a 
great  profession.  It  has  enrolled  in  its  mem- 
bei:8hip  some  of  the  brightest  minds  in  the 
history  of  our  country.  It  has  claimed  men 
of  the  highest  standard  of  int^^ty,  inde- 
fatigable workers  for  the  upbuilding  of  our 
common  country  and  the  establishment  of 
our  splendid  institutions.  They  use  the 
"liberty  of  the  press"  as  a  means  for  the  pro- 
motion of  all  that  is  good  and  noble  among 
their  fellow  men;  they  discuss  in  the  col- 
umns of  their  publications  public  questions 
in  a  spirit  of  fairness  and  always  abhor  and 
loathe  the  methods  of  those  scandal  mongers 
who  traffic  in  sensational  stories  to  their 
sordit  profit.  Our  people  have  nothing  to 
fear  from  the  true  journalist,  our  government 
and  out  institutions  are  safely  guarded  by 
them  in  the  field  of  their  labors.  Nor  has 
the  freedom  of  the  press  anything  to  fear 
from  the  judiciary  in  this  State.  It  may  be 
said  to  the  credit  of  the  press  in  this  State 
that  except  in  very  few  instances  it  has  up- 
held and  maintained  respect  for  the  judiciary. 
But  it  is  from  the  operations  of  the  pseudo- 
journalist  that  the  people  expect  and  receive 
injury  and  insult.  That  class  who  claiming 
the  protection  of  that  clause  in  our  constitd- 
tion  which  provides  that  "Every  person  maj 
fully  speak  and  write  his  sentiments  on  all 
subjects"  (Declaration  of  Rights  Section  IS), 
dips  his  pen  in  the  ink  of  morbid  thoughts 
and  with  the  recklessness  bom  or  irresponsi- 
bility attacks  the  integrity  and  honor  of 
governmental  institutions,  and  the  characters 
of  men  and  women  with  equal  abandon,  ignor- 
ing the  admonition  contained  in  the  same 
section  of  the  Declaration  of  Rights,  viz: 
that  they  shall  be  held  "responsible  for  the 
abuse  of  that  right"  to  speak  and  write  their 
sentiments  on  all  subjects. 

It  was  not  the  purpose  of  the  framera  of 
our  constitution  nor  the  people  in  adopting 
it  to  permit  any  citizen  [566]  to  attack  mi- 
justly  in  the  public  prints  the  ^ha^aote^  of 
any  other  citizen  nor  to  impugn  the  integrity, 
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honor  and  authority  of  our  courts  with  im- 
punity. "There  is  nothing  in  the  language 
of  the  constitution  which  authorizes  one 
man  to'  impute  crimes  to  another  for  which 
the  law  has  provided  the  mode  of  trial  and 
the  degree  of  punishment.  .  .  .  The  true 
liberty  of  the  press  is  amply  secured  by  per- 
mitting every  man  to  publish  his  opinions; 
but  it  is  due  to  the  peace  and  dignity  of  so- 
ciety to  enquire  into  the  motives  of  such 
publications,  and  to  distinguish  between 
those  which  are  meant  for  use  and  reforma- 
tion and  with  an  eye  solely  to  the  public 
^ood  and  those  which  are  intended  merely 
to  delude  and  defame.  To  the  latter  de- 
scription, it  is  impossible  that  any  good 
government  should  afford  protection  and 
impunity."  Chief  Justice  McKean  in  Respub- 
lica  V.  Oswald,  1  Dall.  (Pa.)  319,  1  U.  S. 
(L.  ed.)  155. 

Our  government  is  one  of  laws.  The  exer- 
cise of  any  right  secured  by  the  organic  law 
is  always  subject  to  the  lawful  rights  of  other 
persons  in  the  premises  and  especially  is  the 
exercise  of  a  right  by  any  person  subject 
to  the  preservation  of  the  governmental  au- 
thoritv  of  the  State  as  conferred  bv  law. 

It  is  of  paramount  importance  that  each 
department  of  our  government  should  be  pro- 
tected and  preserved  against  the  attempts  of 
designing  persons  to  undermine  its  authority 
and  destroy-  its  efficiency.  The  Executive 
branch  of  our  government  is  charged  with 
the  duty  of  oiforcing  the  law  as  made  by 
the  Legislature  and  construed  by  the  courts, 
yet  the  officers  of  that  branch  of  the  govern- 
ment whose  duties  are  largely,  if  not  entirely, 
ministerial,  are  protected  by  law  from  inter- 
ierence  with  the  discharge  of  their  duties. 
The  Legislative  branch  whose  acts  are  sub- 
ject to  the  courts'  construction  has  the  power 
vested  in  it  by  constitutional  provision  to 
punish  [566]  by  fine  and  imprisonment  any 
contempt  committed  in  its  presence,  and  so 
the  courts  whose  duty  it  is  to  construe  the 
law  and  upon  whom  there  is  no  check  save 
the  sovereign  power  of  the  people  and  the 
conscience,  honor,  ability  and  mental  honesty 
of  the  judges  have  the  inherent  power  to 
punish  summarily  any  effort  on  the  part  of 
a  citizen  to  destroy  their  authority  and  ef- 
ficiency. As  was  said  by  this  court  in  Ex 
p.  Edwards,  11  Fla.  174,  "It  is  not  to  be  de- 
nied (and  the  numerous  authorities  cited  at 
the  hearing  by  the  counsel  for  the  contest- 
ants abundantly  establishes  the  position), 
that,  in  the  absence  of  any  statutory  limita- 
tions or  restrictions,  the  power  of  the  several 
courts  over  'contempts'  is  omnipotent  and  its 
exercise  is  not  to  be  enquired  into  by  any 
other  tribunal.  This  is  the  great  bulwark 
established  by  the  common  law  for  the  pro- 
tection of  courts  of  justice,  and  for  the  main- 
tenance of  their  dignity,  authority  and  ef- 


ficiency, and  neither  in  England  nor  in  the 
United  States  has  this  unrestricted  power 
been  seriously  questioned."  The  Justices  of 
the  Supreme 'Court  and  Judges  of  the  Circuit 
Court  are  liable  to  impeachment  by  the 
House  of  Representatives  for  any  misdemean- 
or in  office,  but  for  the  possession  of  ability 
and  the  exhibition  of  fairness,  impartiality 
and  mental  honesty  in  the  trial  of  causes  be- 
fore them  they  are  responsible  to  the  sover- 
eign people. 

The  trust  reposed  by  the  people  of  the 
State  of  Florida  in  the  Justices  of  our  Su- 
preme Court  is  the  highest  and  most  sacred 
of  all  trusts.  The  property,  the  liberties  and 
lives  of  our  citizens  are  rights  which  con- 
stantly are  before  this  court  for  adjudication 
and  in  any  cause  pending  before  this  court 
the  exhibition  by  the  justices  of  ignorance, 
stubborness,  hostility  to  any  party  to  the 
cause  or  his  representatives,  unfairness,  par- 
tiality and  partisanship  would  destroy  the 
efiiciency  and  authority  of  [567]  this  court, 
bring  it  into  contempt  of  the  people  and  pre- 
pare the  way  for  breaches  of  the  peace  and 
possible  bloodshed  among  our  citizens.  Is  it 
reasonable  to  suppose  that  any  man  who  has 
been  honored  by  the  people  of  his  State  with 
a  position  upon  this  tribunal  is  unmindful  of 
the  sacred  trust  reposed  in  him?  Would  any 
fair  minded,  honorable  citizen  of  this  State 
having  the  best  interests  of  his  government 
at  heart  seek  to  destroy  the  dignity,  influ- 
ence and  efficiency  of  this  court  by  imputing 
to  the  justices  thereof  infidelity  to  ^l^eir 
trusts  merely  because  a  decision  upon  a  point 
of  evidence,  admitted  by  opposing  counsel  be- 
fore the  court  to  be  correct,  happens  to  run 
contrary  to  the  preconceived  idea  and  wishes 
of  some  interested  spectators?  Yet  the  de- 
fendants in  this  proceeding  have  in  a  pub- 
lished article  referring  to  a  cause  then  pend- 
ing in  and  being  considered  by  this  court, 
unhesitatingly  laid  at  the  door  of  our  Supreme 
Court  the  charge  of  hostility  to  counsel,  stub- 
bornness, ignorance  of  the  law,  partiality 
and  partisanship.  That  charge  reduced  to 
its  last  analysis  is  nothing  less  than  a  charge 
of  prejudice,  partiality  and  partisanship 
practiced  by  the  judges  of  this  court  in  their 
official  capacity,  and  if  true  deserves  the 
severest  condemnation  and  seriously  impairs 
the  efficiency  and  authority  of  this  court.  So 
long  as  this  court  is  constituted  of  men  who 
sincerely  desire  to  administer  justice  accord- 
ing to  the  rules  of  law  it  will  jealously  guard 
its  integrity  by  purity  of  conduct,  fairness 
and  impartiality  in  its  decisions  and  the 
exercise  of  the  best  judgment  which  their 
abilities  command.  That  judgment  may  not 
meet  with  the  approval  of  self  appointed 
censors  of  public  morality  and  civil  virtue, 
but  when  such  persons  so  far  ignore  their 
loyalty  to  the  government  as  to  attempt  the 


940 


CITE  THIS  VOL.  ANN.  CAS.  19UB. 


w 

destruction  of  the  efficiency  of  this  court  by 
imputing  to  its  judges  a  lack  of  integrity  and 
honest  purpose,  [568]  it  will  rebuke  such  con- 
duct to  the  end  that  the  people' may  be  pro- 
tected from  further  insult  and  injury  at  the 
hands  of  such  persons,  that  due  respect  for 
propriety  and  decency  be  maintained  and  the 
dignity  of  the  court  vindicated  from  the  dis- 
respect shown  to  it. 

The  Supreme  Court  has,  independent  of 
statutory  authority,  inherent  power  to  pun- 
ish for  contempt  of  court.  Coleman  v.  Roberts, 
113  Ala.  323,  21  So.  449,  59  Am.  St.  Rep.  Ill, 
36  L.R.A.  84;  State  v.  Morrill,  10  Ark.  384; 
In  re  Shortridge,  99  Cal.  626,  34  Pac.  227,  37 
Am.  St.  Rep.  78,  21  L.R.A.  755;  People  v. 
Stapleton,  18  Colo.  568,  33  Pac.  167,  23 
L.R.A.  787;  In  re  Clayton,  69  Conn.  510,  21 
Atl.  1005,  21  Am.  St.  Rep.  128,  13  L.R.A.  66; 
Bradley  v.  State,  111  Ga.  168,  36  S.  E. 
630,  78  Am.  St.  Rep.  157,  50  L.R.A.  691; 
Dahnke  v.  People,  168  111.  102,  48  N.  E.  337, 
39  L.R^.  197;  Fishback  v.  State,  131  Ind. 
304,  30  N.  E.  1088;  Dunham  v.  State,  6 
la.  246;  In  re  Wolf,  52  Kan.  366,  34  Pac. 
1048 ;  Arnold  v.  Com.  80  Ky.  300,  44  Am.  Rep. 
480;  Cartwright's  Case,  114  Mass.  230;  In 
re  Chadwick,  109  Mich.  588,  67  X.  W.  1071; 
Watson  V.  Williams,  36  Miss.  331;  Ex  p. 
Crenshaw,  80  Mo.  447;  In  re  Moore,  63  N, 
C.  397;  Hale  v.  State,  56  Ohio  St.  210,  45  N. 
E.  199,  60  Am.  St.  Rep.  691,  36  L.R.A.  254; 
State  V.  Frew,  24  W.  Va.  416,  49  Am.  Rep. 
257;  In  re  Debs,  158  U.  S.  564,  15  S.  Ct. 
900,^39  U.  S.  (L.  ed.)  1092;  Ex  p.  Terrv,  128 
U.  S.  289,  9  S.  Ct.  77,  32  U.  S.  (L.  ed.)  405; 
Ex  p.  Edwards,  11  Fla.  174.  Publications 
concerning  a  pending  cause  -which  reflect 
upon  the  court  constitute  contempt.  People 
V.  Stapleton,  supra;  People  v.  Wilson,  64  111. 
196,  16  Am.  Rep.  528;  Field  v.  Thornell, 
106  la.  7,  75  N.  W.  685,  68  Am.  St.  Rep.  281; 
Burdett  v.  Com.  103  Va.  838,  48  S.  E.  878, 
106  Am.  St.  Rep.  916,  68  L.R.A.  251;  State 
V.  Tugwell,  19  Wash.  238,  62  Pac.  1056,  43 
L.R.A.  717. 

Publishers  of  newspapers  have  the  right, 
but  no  higher  right  than  others  to  bring  to 
public  notice  the  conduct  of  [569]  the  courts, 
provided  the  publications  are  true  and  fair 
in  spirit.  The  liberty  of  the  press  secures  the 
privilege  of  discussing  in  a  decent  and  tem- 
perate manner,  the  decisions  and  judgments 
of  a  court  of  justice,  but  the  language  should 
be  that  of  fair  and  honorable  criticism,  and 
should  not  go  to  the  extent  of  assigning  to 
any  party  or  the  court  false  or  dishonest 
motives.  There  is  no  law  to  restrain  or  pun- 
ish the  freest  expresBion  of  disapprobation 
that  any  person  may  entertain  of  what  is 
done  in  or  by  the  courts.  Under  the  right  of 
freedom  of  speech  and  of  the  press  the  public 
have  a  right  to  know  and  discuss  all  judicial 
proceedings,   but  this   does  not  include  the 


right  to  attempt  by  wanton  defamation, 
groundless  charges  of  unfairness  and  stub- 
born partisanship  to  degrade  the  tribunal  und 
impair  its  efficiency.  6  K  C.  L.  pp.  254-512. 
''The  liberty  of  the  press  is  subordinate  to 
the  independence  of  the  judiciaiy  and  it  is 
not  expedient  that  any  class  in  the  community 
should  be  privil^ed  to  attack  the  courts  with 
the  view  to  interfere  with  the  rights  of  liti- 
gants or  to  embarrass  the  administration  of 
justice.  Liberty  of  the  press  must  not  be 
confounded  with  license  or  abuse  of  that  liber- 
ty.'' 6  R.  C.  L.  p.  510.  Our  statute  provides 
thai  "Every  court  shall  have  power  to  pun- 
ish contempts  against  it"  etc.  Sec.  1346  Gen. 
Stats,  of  1906,  Florida  Compiled  Laws  1914. 

The  conduct  of  unprincipled  men  traducing 
the  institutions  of  a  State  to  the  end  that 
their  political  ambitions  may  be  realized  i& 
an  unsafe  guide  for  the  young  man  who  de- 
sires to  succeed  in  the  honored  field  of  journ- 
alism and  is  an  example  too  degrading  to  be 
imitated  and  too" vicious  to  be  condoned  by 
the  self  respecting  journalist.  He  can  not 
fan  the  flames  of  suspicion  and  distrust  by 
printing  a  false  article  relating  to  a  cause 
then  pending  in  court,  and  imputing  to  that 
court  a  lack  of  [570]  integrity,  without  vio- 
lating the  law  and  transgressing  every  con- 
ception of  decency.  Newspaper  editors  and 
reporters  have  the  right  to  publish  the  pro- 
ceedings of  the  courts,  including  the  plead- 
ings, proofs  and  remarks  of  the  court  and 
counsel,  yet  they  must  see  to  it  that  they 
publish  them  truthfully  and  correctly.  But 
they  have  no  right  to  give  publication  to  the 
impressions  made  by  such  court  proceedings 
upon  their  minds  by  the  use  with  reference 
to  the  court  itself  of  such  contemptuous  and 
opprobrious  adjectives  as  that  the  court  was 
"partisan,"  "stubborn,"  "hostile  to  oounsel** 
and  "ignorant." 

It  is  the  judgment  of  the  court  that  the 
writing  and  publication  of  the  article  men- 
tioned and  referred  to  in  the  rule  issued  in 
these  proceedings  constitute  a  contempt  of 
court  and  that  the  defendants  Percy  S.  Hayes 
and  Bryan  Mack  are  guilty  of  contempt  of 
this  court  because  of  the  writing  and  publicsr 
tion  of  said  article. 

The  respondents  through  their  counsel  in- 
terposed a  demurrer  to  the  rule  issued  in 
this  cause  which  will  be  treated  as  a  motion 
to  quash.  The  points  presented  by  the  mo- 
tion are  not  well  taken.  The  rule  is  not 
"process,"  nor  does  it  come  within  the  provi- 
sions of  Section  22  of  the  Declaration  of 
Rights.  See  State  v.  Frew,  24  W.  Va.  416, 
text  471,  49  Am.  Rep.  257;  In  re  Moore,  63 
N.  C.  397;  State  v.  Morrill,  16  Ark.  384.  The 
truthfulness  of  the  publication  and  a  good 
motive  inspiring  it  need  not  be  negatived  by 
the  rule  any  more  than  ignorance  of  the 
meaning  of  words  should  be.    The  quoted  ex- 
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tracts  from  the  publication  constitute  the 
^st  of  the  offense  and  general  statements 
following  may  be  treated  as  surplusage. 
Such  a  publication  as  the  one  under  consid- 
eration does  not  come  within  the  constitu- 
tional provisions  securing  the  freedom  of  the 
press.    So  the  motion  to  quash  is  denied. 

[571]  Taylor,  C.J.,  and  Cockrell,  Whitfield 
and  Ellis,  JJ.,  concur. 

Shackleford;  J.,  absent. 

HOTE. 

The  reported  case,  in  holding  that  a  news- 
paper publication  reflecting  on  the  integrity 
of  the  supreme  court  constituted  a  contempt 
of  court,  discusses  at  length  the  scope  of 
the  constitutional  guaranty  of  liberty  of 
speech  and  of  the  press,  saying  that  "it  was 
not  the  purpose  of  the  framers  of  our  con- 
stitution nor  the  people  in  adopting  it  to 
permit  any  citizen  to  attack  unjustly  in  the 
public  prints  the  character  of  any  other 
citizen  nor  to  impugn  the  integrity,  honor  and 
authority  of  our  courts  with  impunity."  The 
eonstitutional  liberty  of  speech  and  of  the 
press  is  discussed  in  the  notes  to  Ex  p.  Har- 
rison, 15  Ann.  Cas.  3 :  Schwartz  v.  Edring- 
ton,  Ann.  Cas.  1915B  1180;  and  Booth  ▼.  Peo- 
ple, 78  Am.  St.  Bep.  229,  260. 
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Appeal    and   Error   ^    Questions 
■ented  hj  Record. 

The  general  rule  applied,  that  on  excep- 
tions to  instructions  given  or  requests  there- 
for refused,  the  charge  given  to  the  jury 
should  be  in  the  record. 


Only  errors  of  law  apparent  on  the  record 
are  reviewable  on  error.  Facts  which  do  not 
appear  in  the  record  may  not  be  brought  to 
the  attention  of  the  supreme  court  by  means 
of  exhibits  attached  to  briefs  of  counsel. 

Implied  Coatraota  —  Serrloee  by  Mem- 
ber of  Family. 

Where  maintenance  and  services  are  ren- 
dered between  relatives  living  together  as  one 
household  there  is  a  presumption  that  they 
were  intended  to  be  gratuitous.  In  order  to 
recover  therefor  the  plaintiff  must  overcome 


this  presumption  by  proving  affirmatively 
either  an  express  contract  for  remuneration 
or  circumstances  showing  a  mutual  under- 
standing or  expectation  between  the  parties 
that  there  would  be  compensation. 

[See  8  Ann.  Cas.  203;  Ann.  Cas.  1913C 
307.] 

Scintilla  of  Evidence  —  Wbat  Amounts 
to  More  tban  Scintilla. 

To  amount  to  more  than  a  scintilla  the 
evidence  must  be  of  a  character  sufficiently 
substantial,  in  view  of  all  the  circumstances 
of  the  case,  to  warrant  the  jury,  as  triers  of 
(the  facts,  in  finding  from  it  the  fact  to  estab- 
lish which  the  evidence  was  introduced. 

[See  note  at  end  of  this  case.]  ' 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Second  Circuit: 
Edings,  Judge. 

Action  by  Thomas  Holatein,  plaintiff, 
against  Paul  H.  Benedict  administrator  of 
Estate  of  Kelupe  Silva,  deceased,  defendant. 
Judgment  for  plaintiff.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Reversed. 

Eno8  Vincent  for  plaintiff  in  error. 
E.  R.  Bevins  for  defendant  in  error. 

[442]  RoBEBTSON,  0.  J. — ^The  defendant  in 
error  recovered  judgment  in  the  circuit  court 
of  the  second  circuit  for  the  sum  of  $158, 
and  costs  and  attome3r's  fees,  against  the 
plaintiff  in  error  in  an  action  of  assumpsit 
for  maintenance  and  support  furnished  and 
services  rendered,  as  it  was  alleged,  to  one 
Kelupe  Silva,  since  deceased,  of  whose  estate 
the  plaintiff  in  error  was  the  administrator. 

Three  of  the  assignments  of  error  relate 
to  the  giving  or  refusing  of  certain  instruc- 
tions. These  cannot  be  considered  for  the 
reason  that  the  court's  charge  to  the  jury  is 
not  in  the  record.  Kaupena  v.  Kaio,  20 
.Hawaii  653,  655. 

Another  assignment  questions  the  validity 
of  the  judgment  on  the  ground  that  after 
verdict  but  before  judgment  was  entered, 
Benedict  had  been  discharged  as  administra- 
tor and  one  Lufkin  appointed  in  his  place. 
It  does  not  appear  that  those  facts  were 
brought  to  the  attention  of  the  court  below. 
Counsel  for  the  plaintiff  in  error  has  at- 
tempted to  bring  them  before  this  court  by 
attaching  to  his  brief  a  certified  copy  of  an 
order  approving  the  accounts  of  Benedict, 
discharging  him,  and  appointing  Lufkii)  in 
his  place.  Facts  which  do  not  appear  in  the 
record  mav  not  be  laid  before  this  court  in 
any  such  manner  upon  the  expectation  that 
they  will  be  considered.  Only  errors  of  law 
apparent  on  the  record  are  viewable  on  error. 
Vierra  v.  Hackfeld,  8  Hawaii  436;  R.  L.  Sec. 
1871.    The  action  [443]  of  counsel  in  attach- 
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ing  a  copy  of  the  order  mentioned  to  his  brief 
is  disapproved. 

The  principal  assignments  of  error  go  to 
the  merits  of  the  case  and  raise  the  question 
whether  the  verdict  was  supported  by  the 
evidence.  Undisputed  testimony  showed  that 
on  the  day  of  the  death  of  her  husband,  June 
13,  1912,  Kelupe  Silva  went  to  tlie  home  of 
Thomas  Holstein  at  Waikapu,  Maui,  and  con- 
tinued to  live  there  until  Xovember  18,  1912; 
that  Mrs.  Silva  was  an  elderly  woman  and 
suffered  from  asthma;  and  that  she  was  the 
grand-aunt  by  marriage  of  Mrs  Holstein, 
plaintiff's  wife.  The  plaintiff's  claim  was 
for  one  dollar  a  day  as  the  reasonable  value 
of  the  food  and  attendance  furnished  to  Mrs. 
Silva  by  the  plaintiff  and  his  wife  during  the 
period  stated.  The  plaintiff  testified  that  he 
took  care  of  Mrs.  Silva  believing  that  he 
would  be  paid  by  her  in  some  way,  though 
there  was  no  promise  on  her  part  to  pay  any 
sum,  and  he  never  informed  her  that  he  in- 
tended to  charge  her  anything.  There  was 
no  evidence  of  any  conversation  between  the 
plaintiff  and  Mrs.  Silva  with  reference  to  her 
living  at  his  home.  Against  the  objection  of 
the  defendant  the  wife  of  the  plaintiff  testi- 
fied to  a  conversation  she  had  had  with  Mrs. 
Silva,  as  follows:  "After  she  had  lived  with 
us  a  couple  of  months,  one  day  I  spoke  to 
her :  'Perhaps  it  may  be  well  for  you  to  return 
to  your  own  house  now,  we  go  and  fix  your 
house,'  and  she  said  'I  hope  you  will  be  kind 
enough  to  let  me  stay  with  you — you  will 
be  paid  some  day'"  We  may  assume  that 
the  evidence  was  admissible  either  as  part 
of  the  re8  gestae  or  as  a  declaration  against 
interest,  and  that,  if  there  was  anything  else 
in  the  case  to  support  the  plaintiff's  claim, 
it  might  be  regarded  as  of  some  probative 
force.  But  the  question  arises  whether  that 
testimony  standing  alone  constitutes  more 
than  a  mere  scintilla  of  evidence  to  support 
the  verdict,  there  being  nothing  else  in  the 
case  to  meet  the  principles  of  law  applicable 
to  cases  of  this  kind.  Those  principles  are 
stated  in  15  Am.  &  £ng.  Enc.  of  Law  (2d  ed.) 
1083  et  seq.,  thus:  "Ordinarily  [444]  where 
services  are  rendered  and  voluntarily  ac- 
cepted, the  law  will  imply  a  promise  on  the 
part  of  the  recipient  to  pay  for  them;  but 
where  the  services  are  rendered  to  each  other 
by  members  of  a  family  living  as  one  house- 
hold, there  will  be  no  such  implication  from 
the  mere  rendition  and  acceptance  of  the 
services.  On  the  contrary,  the  presumption 
is  that  the  services  are  intended  to  be  gratu- 
itous, and  in  order  to  recover  therefor  the 
plaintiff  must  affirmatively  show  either  that 
an  express  contract  for  remuneration  existed 
or  that  the  circumstances  under  which  the 
services  were  rendered  were  such  -  as  exhibit 
a  reasonable  and  proper  expectation  that 
there  would  be   compensation.     The  reason 


for  this  is  that  the  household  family  rela- 
tionship is  presumed  to  abound  in  reciprocal 
acts  of  kindness  and  good  will  which  tend  to 
mutual  comfort  and  convenience  of  the  fam- 
ily; and  the  rule  stated  applies  not  only  to 
members  of  a  family  who  are  related  by 
blood,  but  to  those  distantly  related,  and  to 
those  who  are  in  fact  not  related  at  all,  pro- 
vided they  live  together  as  members  of  one 
family.  The  presumption  that  services  ren- 
dered by  one  member  of  a  family  to  another 
were  gratuitous  is  not  a  conclusive  one.  It 
may  be  overcome  by  showing  an  express 
agreement  for  payment,  or  by  showing  cir- 
cumstances which  will  support  the  implica- 
tion that  the  services  were  to  be  paid  for. 
The  burden  is,  of  course,  on  the  person  render- 
ing the  services  to  overcome  the  presumption 
which  the  law  raises  that  such  services  were 
rendered  gratuitously."  The  case  of  Luka 
V.  Fyfe,  4  Hawaii  569,  is  in  point,  and  it  was 
there  pointed  out  that  the  rule  is  peculiarly 
applicable  to  the  hospitable  habits  of  the  Ha- 
waiian s.  Mrs.  Silva  was  a  Hawaiian,  and 
the  plaintiff  is  part  Hawaiian. 

The  burden  was  upon  the  plaintiff  to  prove 
by  more  than  a  scintilla  of  evidence  either 
an  express  agreement,  or  circumstances,  be- 
yond the  fact  that  the  services  were  rendered, 
showing  a  mutual  understanding  or  expecta- 
tion that  payment  would  be  made  for  the 
services.  An  express  agreement  waa  not 
claimed.  [445]  Did  the  statement  of  Mrs. 
.Holstein  constitute  evidence  from  which  a 
mutual  understanding  between  the  parties 
could  reasonably  be  inferred?  The  cases  are 
not  in  harmony  on  the  point  as  to  what  con- 
stitutes a  scintilla  of  evidence.  ''A  mere 
scintilla  of  evidence,  if  it  means  anything, 
means  the  least  particle  of  evidence — evidence 
which,  without  further  evidence,  is  a  mere 
trifle,"  Offutt  v.  World's  Columbian  Exposi- 
tion, 175  111.  472,  476,  51  N.  E.  B51.  "A 
scintilla  of  evidence  is  any  material  evidence 
which,  taken  as  true,  would  tend  to  establish 
the  issue  in  the  mind  of  a  reasonable  juror." 
Crosby  v.  Seaboard  Air  Line  Ry.  81  S.  C.  24, 
61  S.  E,  1064,  1067.  "Evidence  may  go  be- 
yond a  mere  scintilla,  and  yet  not  be  sub- 
stantial." Jenkins,  etc.  Co.  v.  Alpena  Port- 
land Cement  Co.  147  Fed.  641,  64?,  77  C.  C 
A.  625.  This  court  has  held  that  the  expres- 
sion "more  than  a  scintilla  of  evidence" 
means  "some  substantial  evidence."  Robin- 
son V.  Honolulu  Rapid  Transit  etc.  Co.  20 
Hawaii  466.  For  illustrations  of  the  applica- 
tion of  the  rule  that  a  judgment  must  be  sup- 
ported by  more  than  a  mere  scintilla  of  evi- 
dence, see  Richards  v.  Ontai,  19  Hawaii  451, 
458;  Tyler  v.  Wise,  21  Hawaii  148,  153; 
Scott  V.  Hawaiian  Tobacco  Plant,  21  Hawaii 
493,  497.  In  Smith  v.  Hamakua  Mill  Co.  14 
Hawaii  669,  677,  the  evidence  which  was 
held  not  to  amount  to  more  than  a  scintilla 
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was  described  as  "very  slight"  and  "very  un- 
satisfactory."   Each  case  must  turn  upon  its 
own  circumstances,  and  we  are  not  prepared 
to  say  that  in  every  case  where,  in  the  opin- 
ion of  the  appellate  court,  the  evidence  in  sup- 
port of  a  claim  was  very  slight  and  unsatis- 
factory it  is  to  be  regarded  as  an  insufficient 
foundation  for  a  verdlet.    To  amount  to  more 
than  a  mere  scintilla  the  evidence  must  be  of 
a  character  sufficiently  substantial,  in  view 
of  all  the  circumstances  of  the  case,  to  war* 
rant  the  jury,  as  triers  of  the  facts,  in  find- 
ing from  it  the  fact  to  establish  which  the 
evidence  was  introduced.    In  the  case  at  bar 
the  plaintiff,  to  prove  his  case,  was  obliged 
to  overcome  a  rebuttable  presumption  which 
the  law  raises  in  this  class  of  cases.     The 
statement  made  by  Mrs.  Silva  after  she  had 
been  living  at  the  plaintiff's  [446]  home  for 
two  months,  ''I  hope  you  will  be  kind  enough 
to  let  me  stay  with  you — ^you  will  be  paid 
some  day,"  was  brought  out  by  the  suggestion 
of  Mrs.  Holstein  that  the  time  had  come  for 
Mrs.  Silva  to  return  to  her  own  home.     It 
clearly  could  not  be  construed  as  an  admis- 
sion that  she  had  expected  from  the  start  to 
pay  for  the  board  and  attendance  rendered 
her,  and,  we  think,  could  not  reasonably  be 
regarded  as  evidence  of  a  mutual  understand- 
ing between  her  and  the  plaintiff  that  she 
was  to  make  compensation  therefor  from  and 
after  the  time  of  tiie  statement. 

We  are  of  the  opinion  that  the  verdict 
was  not  supported  by  more  than  a  scintilla 
of  evidence,  and  that  it  must  be  vacated.  The 
ease  is  remanded  to  the  circuit  court  with  in- 
structions to  set  aside  the  judgment  to  grant 
the  defendant's  motion  for  a  non-suit,  and  to 
enter  judgment  thereupon  for  the  defendant. 

NOTE. 

Wlhat  Constltntes  Scintilla  of 
ETidenoe.^ 

Generally,  943. 
Illustratidhs : 

Evidence  Held  to  Amount  to  Scintilla, 

044. 
Evidence  Held  to  Amount  to  Less  than 

Scintilla,  940. 
Evidence  Held  to  Amount  to  More  than 
Scintilla,  951. 


Generally* 

In  some  jurisdictions  there  is  in  force  what 
is  known  as  the  "scintilla  of  evidence  rule," 
whereby,  whenever  there  is  any  evidence,  how- 
ever slight,  tending  to  prove  an  issue,  it  must 
be  submitted  to  the  jury;  or,  as  it  has  been 
stated,  a  verdict  may  he  directed  only  where 
there  ie  no  evidenoe,  however  slight,  and  no 


inference  to  be  drawn  from  the  facts,  which 
will  support  the  opposite  theory.  Under  that 
rule,  if  a  party  produces  a  scintilla  of  proof 
in  his  favor,  he  is  entitled  to  have  his  case 
submitted  to  the  jury.  The  doctrine  grew 
out  of  the  extreme  reluctance  of  the  courts 
to  invade  the  province  of  the  jury  by  sanc- 
tioning the  practice  of  directing  a  verdict, 
but  according  to  the  more  modern  and  more 
reasonable  view  the  scintilla  rule  fails  to 
discriminate  carefully  between  prerogatives 
of  the  court  and  jury,  and  is  deemed  to  re- 
quire the  submission  of  evidence  to  a  jury 
which  might  afford  no  reasonable  justifica- 
tion for  a  verdict.  See  6  Am.  &  Eng.  Enc. 
PI.  &  Pr.  075,  et  seq.  In  a  few  of  the  cases 
arising  under  the  so-called  "scintilla  rule," 
the  courts  have  indicated  the  quantum  of  evi- 
dence sufficient  to  constitute  a  "scintilla"  of 
evidence,  but  it  is  to  be  observed  that  the 
eases  are  not  in  harmony. 

Thus,  the  words  "scintilla  of  evidence" 
have  been  interpreted  by  the  South  Carolina 
court  to  mean  such  evidence  as  is  sufficient  to 
warrant  a  reasonable  jury  in  rendering  a 
verdict  on  it.  Button  v.  Atlantic  Coast  Line 
R.  Co.  104  S.  C.  16,  88  S.  E.  265.  Or,  as  wa« 
said  in  Taylor  y.  Atlantic  Coast  Line  H.  Co. 
78  S.  C.  552,  50  S.  £.  641  (quoted  in  Crosby 
V.  Seaboard  Air  Line  Ry.  81  S.  C.  24,  61  S.  E. 
1064) :  "A  scintilla  of  evidence  is  any  ma- 
terial evidence  that,  if  true,  would  tend  to 
establish  the  issue  in  the  mind  of  a  reason- 
able juror." 

In  the  reported  case  it  is  held  that  to 
amount  to  more  than  a  mere  scintilla  the 
evidence  must  be  of  a  character  sufficiently 
substantial,  in  view  of  all  the  circumstances 
of  the  case,  to  warrant  the  jury,  as  triers  of 
the  facts,  in  finding  from  it  the  fact  to  estab- 
lish which  the  evidence  is  introduced. 

In  Oliver  v.  State,  34  Ark.  632,  the  court 
held  that  "any  evidence  whatever,"  however 
weak,  to  support  the  verdict,  was  a  "scintilla" 
of  evidence,  but  stated  that  the  scintilla  doc- 
trine did  not  prevail  in  that  state.  And  in 
Catlett  V.  St.  Louis,  etc  R.  Co^  57  Ark.  461, 
21  S.  W.  1062,  38  Am.  St.  Rep.  254,  in  dis- 
cussing the  foregoing  statement,  the  court 
said  that  they  took  it,  therefore,  that  the 
phrase  "any  evidence  however  slight,"  did 
not  mean  a  scintilla  merely. 

So,  it  has  been  said  that  a  "scintilla"  of 
evidence  is  a  "spark"  of  evidence,  Conely  v. 
McDonald,  40  Mich.  150;  Cunningham  v. 
Union  Pac.  R.  Co.,  4  Utah  206,  7  Pac.  795; 
see  also  Minahan  v.  Grand  Trunk  Western 
R.  Co.  138  Fed.  37,  70  C.  C.  A.  463;  or  *'the 
least  particle"  of  evidence,  Conely  v.  McDon- 
ald, 40  Mich.  150;  see  also  Offutt  v.  World's 
Columbian  Exposition  Co.,  175  111.  472,  51 
N.  E.  651,  reversing  73  111.  App.  231;  Boyle 
V.  Illinois  Cent.  R.  Co.  88  111.  App.  255; 
Nolan   V.   Morris,   108   111.   App.   261;    or  a 
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*'crumb/*  the  "dust  of  the  scales,"  Connor 
V  Giles.  76  Me.  132.  In  Offutt  v.  World's 
Columbian  Exposition  Co.  supra,  by  way  of 
dictum,  since  the  "scintilla  of  evidence  rule" 
is  not  in  force  in  Illinois,  the  court  said: 
"  'A  mere  scintilla  of  evidence,'  if  it  means 
anything,  means  the  least  particle  of  evi-- 
dence — evidence  which,  without  further  evi- 
dence, is  a  mere  trifle." 

The  word  "scintilla,"  however,  as  applied 
in  the  Kentucky  practice  does  not  mean  that 
the  case  must  be  submitted  to  the  jury  where 
there  is  merely  a  "spark"  or  a  "glimmer"  of 
evidence,  but  means  that  when  there  is  some 
evidence  to  support  the  plaintiff's  case,  the 
court  will  not  undertake  to  detexinine  either 
its  weight  or  sufficiency  by  taking  the  case 
from  the  jury;  nor  will  the  court,  on  all  the 
evidence,  take  the  case  from  the  jury  merely 
because  the  evidence  on  one  side  may  be 
stronger,  both  numerically  and  in  probative 
value,  tlian  the  evidence  on  the  other  side, 
but  will,  when  there  is  conflict  in  the  evi- 
dence, leave  the  disputed  question  of  fact  to 
the  jury.  Louisville,  etc.,  R.  Co.  v.  Johnson, 
161  Ky.  824,  171  S.  W.  847.  So,  it  has  been 
held  that  it  is  the  essence  of  the  "scintilla 
rule"  that  there  must  be  some  evidence,  how- 
ever slight,  on  which  the  jury  may  rationally 
And  a  verdict  for  the  party  producing  it. 
Clark  v.  Young,  146  Ky.  377,  142  S.  W.  1032; 
Louisville,  etc.  R.  Co.  v.  Chambers,  165  Ky. 
703,  Ann.  Cas.  1917B  471,  178  S.  W.  1041. 

In  Denny  v.  Williams,  5  Allen  (Mass.)  1, 
in  determining  that  there  was  not  a  scintilla 
of  evidence  tending  to  show  a  delivery  or  ac- 
ceptance of  goods  suflficient  to  satisfy  the 
statute  of  frauds,  and  to  sustain  a  verdict 
for  the  plaintiff,  the  court  said:  "What 
this  'scintilla'  is,  needs  to  be  stated  a  little 
more  deflnitelv:  otherwise  it  mav  be  under- 
stood  to  include  all  cases  where,  on  a  motion 
for  a  new  trial,  a  verdict  would  be  set  aside, 
as  against  the  weight  of  the  evidence.  It 
would  be  impossible  to  draw  a  line  theoreti- 
cally, because  evidence  in  its  very  nature 
varies  from  the  weakest  to  the  strongest  by 
imperceptible  degrees.  But  the  practical  line 
of  distinction  is,  that  if  the  evidence  is  such 
that  the  court  would  set  aside  anv  number 
of  verdicts  rendered  upon  it,  toties  quoties, 
thon  the  cause  should  be  taken  from  the 
jury,  by  instructing  them  to  find  a  verdict 
for  the  defendant.  On  the  other  hand,  if  the 
evidence  is  such  that,  though  one  or  two  ver- 
dicts rendered  upon  it  would  be  set  aside  on 
motion,  vet  a  second  or  third  verdict  would 
be  suffered  to  stand,  the  cause  should  not 
be  taken  from  the  jury»  but  should  be  sub- 
mitted to  them  under  instructions.  This 
rule  throws  upon  the  court  a  duty  which 
may  sometimes  be  very  delicate;  but  it  seems 
to  be  the  only  practicable  rule  which  the 
nature  of  the  case  admits." 

In  Bagley  v.  Bowe,  105  N.  Y.  171,  11  N.  E. 
386,  59   Am.   Rep.  488,  reversing  50  N.  Y. 


Super.  Ct.  100,  it  was  held  that  in  a  case 
which  of  right  was  triable  by  a  jury,  the 
court  could  not  take  from  that  tribunal  the 
ultimate  decision  of  the  fact,  unless  the  fact 
was  either  uncontradicted  or  the  contradic- 
tion was  illusory,  or  where  to  use  the  cur- 
rent word,  the  answering  evidence  was  a 
"scintilla"  merely.       * 

In  Witticowsky  v.  Wasson,  71  N.  C.  451, 
it  was  held  that  under  the  rule  that  where 
there  is  any  evidence  to  support  a  plaintiff's 
claim,  it  is  the  duty  of  the  judge  to  submit 
the  question  to  the  jury,  "any  evidence"  does 
not  mean  the  slighteet  *  scintilla  of  evidence, 
but  evidence  from  which  a  jury  may  reason- 
ably infer  the  exist^ice  of  the  alleged  fact 

Illustrations, 

Evidence  Held  to  Amount  to  Scixtilla. 

In  each  of  the  following  cfiees,  the  evidence 
was  held  to  amount  to  a  scintilla,  hut  not  to 
he  sufficient  to  take  the  case  to  the  jury: 

In  Ellis  V.  Oliphant,  159  la.  514,  141  N.  W. 
415,  it  appeared  that  on  the  day  on  which 
some  of  the  defendent's  sheep  had  been  killed 
by  dogs  which  were  said  by  a  witness  to  have 
been  all  dark  colored,  the  defendant  dragged 
the  carcass  of  one  of  the  sheep  to  a  ditch  in 
the  pasture  where  the  sheep  had  been  kept, 
and  surrounded  it  with  several  traps.  On 
the  second  day  thereafter  the  plaintifTs  collie 
dog,  which  was  light  in  color,  was  caught  in 
one  of  the  traps  and  killed  by  the  defendant 
in  order  to  end  its  misery.  It  was  not 
claimed  that  the  dog  was  in  the  act  of  chaf- 
ing, worrying  or  injuring  sheep  at  the  time 
he  was  caught,  but  it  was  insisted  that  his 
presence  there  was  an  indication  that  he  had 
been  one  of  the  group  of  dogs  which  did  the 
original  damage.  In  an  action  for  damages 
for  the  wrongful  killing  of  the  dog,  it  was 
held  that  there  was  but  a  mere  scintilla  ot 
evidence,  not  regarded  as  suflleient  to  take 
the  case  to  the  jury,  on  the  theory  that  anv 
of  the  damage  to  the  sheep  had  been  done 
by  the  plaintifTs  dog. 

In  Alderson  v.  Hume,  40  Okla.  533,  139 
Pac.  955,  an  action  of  replevin,  the  plaintiff 
alleged  that  he  was  the  owner  of  the  prop- 
erty seized  on  execution  and  entitled  to  its 
immediate  possession,  and  introduced  evi- 
dence which  clearly  established  his  owner- 
ship. The  defense  was  that  the  plaintiff 
fraudulently  claimed  to  be  the  owner  of  the 
property  for  the  purpose  of  protecting  the 
real  owner  against,  the  executions  issued.  The 
testimony  of  the  plaintiff  on  direct  examina- 
tion was  that  he  was  the  absolute  owner  of 
the  property  at  the  time  it  was  levied  on  aa 
the  property  of  the  judgment  debtor,  and  the 
only  evidence  relied  on  to  create  an  inference 
to  the  contrary  was  the  cross-examination  of 
the  plaintiff  himself.     It  was  held  that  as 
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there  was  no  more  than  a  mere  Bcintilla  of 
evidence,  the  trial  court  should  have  with- 
drawn the  case  from  the  jury. 

Schoepflin  v.  Coffey,  162  N.  Y.  12,  56  N. 
E.  502,  was  an  action  for  both  slander  and 
libel.  In  the  complaint,  after  stating  the 
slanderous  words  which  were  alleged  to  have 
been  spoken  in  the  presence  of  two  named 
persons,  and  the  fact  that  they  were  report- 
ers, the  plaintiff  alleged  that  thereby  the  de- 
fendant caused  these  statements  to  be  printed 
and  published,  thus  containing  no  direct  al- 
legation as  a  fact  that  the  defendant  caused 
them  to  be  printed  and  published,  but  aver- 
ring it  as  a  conclusion  from  the  preceding 
allegations.  The  most  that  the  proof  estab- 
lished was  that  a  person  whom  the  defendant 
knew  to  be  a  reporter,  asked  him  as  to  a  re- 
port which  was  in  circulation  concerning  the 
matters  alleged  in  the  complaint,  stating  that 
he  understood  the  defendant  had  asserted  the 
facts,  which  were  subsequently  published,  and 
the  latter  admitted  having  done  so.  This 
statement  was  not  made  for  publication  and 
there  was  other  evidence  tending  to  show  that 
he  did  not  intend  and  had  no  design  to  pro- 
cure its  publication.  It  was  held  that  the 
trial  judge  erred  in  not  directing  a  verdict 
for  the  defendant,  as  it  was  not  enough  to 
authorize  the  submission  of  a  question  as  one 
of  fact  to  the  jury,  that  there  was  a  scintilla 
of  evidence  or  a  mere  surmise. 

In  Strauss  v.  American  Chewing  Gum  Co. 
134  Mo.  App.  110,  114  S.  W.  73,  an  action 
for  the  price  of  goods  sold,  the  defense  was 
that  the  articles  were  sold  on  a  warranty  as 
to  the  quality,  and  that  the  plaintiffs  had 
breached  the  warranty.  There  was  no  sub- 
stantial evidence  that  the  articles  were  sold 
on  a  warranty.  The  plaintiffs'  evidence  was 
positive,  direct,  and  uncontradicted  by  the 
defendant  that  the  articles  were  sold  by 
sample,  and  that  those  furnished  were  equal 
in  quality  to  the  sample.  It  was  held  that 
while  there  was  a  mere  scintilla  of  evidence 
that  it  was  agreed  that  the  articles  should 
be  as  good  as  another  like  article,  there  was 
no  substantial  evidence  to  that  effect  suffi- 
cient to  warrant  a  jury  in  finding  that  they 
were  represented  or  warranted  to  be  equal  in 
quality  to  the  other  article.  Hence  it  was 
held  that  it  was  the  duty  of  the  trial  judge 
peremptorily  to  instruct  the  jury  to  find  for 
the  plaintiff. 

In  Holland  ▼.  Kindregan,  155  Pa.  St.  156, 
25  Atl.  1077,  an  action  of  ejectment  for  a 
strip  of  land,  formerly  part  of  a  public  road, 
it  appeared  that  in  1846  certain  land  was 
'  conveyed  to  James  Holland  described  in  one 
of  its  courses  as  running  along  "the  south- 
west side  of  Mill  road.'*  In  1852,  a  report 
of  commissioners  was  filed  vacating  Mill 
road.  In  October,  1853,  James  Holland  .con* 
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veyed  a  piece  of  ground  to  the  defendants' 
predecessor  in  title,  describing  it  ''as  begin- 
ning at  a  stake  on  the  southwest  side  of  Mill 
road,  a  comer,  etc.,  and  thence  along  the 
southwest  side  of  said  Mill  road,"  etc.  In 
1883,  James  Holland  conveyed  a  piece  of 
ground  to  the  plaintiff,  describing  one  of  the 
courses  as  beginning  on  a  comer  "formerly 
the  middle  of  the  Mill  road,  which  was  va- 
cated by  order  of  court  about  1852,  thence 
along  the  same,"  etc.  In  1891,  James  Holland 
conveyed  to  the  plaintiff  the  land  in  contro- 
versv  which  is  the  southern  half  of  the  bed 
of  the  old  Mill  road.  «The  plaintiff  claimed 
that  before  the  deed  of  October,  1853,  the  Mill 
road  had  been  actually  closed,  and  in  sup- 
port of  this  claim  James  Holland  testified 
that  in  that  year  he  put  a  fence  in  the  mid- 
dle of  the  road  to  mark  the  line  of  his  prop- 
ertv.  The  court  held  that  the  evidence  of 
James  Holland  amounted  at  most  to  but  a 
scintilla,  and  that  the  action  of  the  judge 
below  in  entering  a  judgment  for  the  de- 
fendants non  obstante  veredicto,  was  correct. 

Fadden  v.  McKinney,  87  Vt.  316,  89  Atl. 
351,  was  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  to  which  a 
count  in  trover  was  joined  for  taking  and 
carrying  away  certain  household  goods  owned 
by  him.  It  appeared  that  a  daughter  of  the 
plaintiff,  with  whom  he  had  disagreed,  sent 
a  truckman  to  the  plaintiff's  house  to  remove 
her  and  her  husband's  furniture,  and  it  was 
claimed  that  in  the  moving  of  these  things 
the  plaintiff's  furniture  and  personal  effects 
were  taken  also.  There  was  no  direct  evi- 
dence to  connect  the  daughter's  husband  with 
the  transaction.  He  had  given  her  the  money 
to  pay  for  removing  their  personal  effects 
and  had  been  told  by  his  wife  when  and 
where  they  were  to  move  and  whom  she  had 
employed  to  move  tjieir  goods,  and  had  left 
the  house  in  the  morning  for  his  work  before 
the  work  of  moving  was  begun.  It  was 
held  that,  so  far  as  his  liability  was  con- 
cerned, something  more  than  a  mere  scintilla 
of  evidence  was  required  to  support  a  ver- 
dict for  the  plaintiff,  and  that  where,  as 
here,  liability  rested  entirely  on  circumstan* 
tial  evidence  which  did  not  reasonably  tend 
to  support  his  connection  with  the  trespass, 
he  was  entitled  to  have  a  verdict  in  his  favor 
directed. 

In  Baulec  v.  New  York,  etc.  R.  Co.  59  N.  Y. 
356,  17  Am.  Rep.  325,  an  action  for  damages 
for  the  death  of  a  fireman,  alleged  to  be  due 
to  negligence,  it  appeared  that  the  accident 
occurred  at  a  junction  of  the  defendant's 
road  with  the  New  Haven  road,  and,  as  the 
evidence  tended  to  show,  was  occasioned  by 
the  negligence  of  the  defendant's  switchman 
at  that  point,  who,  after  the  passage  of  a 
New  Haven  train,  changed  the  signal  so  that 
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it  indicated  that  the  switch  was  right  for  the 
Harlem  train,  on  which  the  plaintiffs  intes- 
tate was  a  fireman,  without  in  fact  changing 
the  switch.  The  plaintiff  produced  evidence 
that  some  six  or  seven  months  before  this  acci- 
dent a  New  Haven  freight  train  met  with  a 
similar  accident  at  this  same  switch,  but  the 
proof  as  to  the  accident  left  the  question  in 
doubt  whether  it  was  chargeable  to  the  same 
switchman  or  to  the  engineer  on  the  train.  It 
was  a  dark  night.  The  tracks  of  the  two  roads 
ran  parallel  for  some  distance.  The  switch- 
man had  set  the  switch  for  the  New  Haven 
road.  It  did  not  appear  that  the  bell  on  the 
engine  of  the  New  Haven  train  was  rung  or 
its  whistle  sounded.  The  switchman  not 
hearing  it  supposed  it  was  a  special  on  the 
Harlem  road  and  changed  the  switch  and  the 
train  ran  off.  It  appeared  that  the  general 
agent  of  the  road  having  authority  to  employ 
and  discharge  switchmen  investigated  the 
occurrence,  and  after  the  evidence  of  the  facts 
continued  the  switchman  in  his  position, 
which  retention  was  alleged  to  exhibit  a 
want  of  proper  care  and  prudence  on  the 
part  of  the  defendant.  The  court  held  that 
there  was  not  suflSclent  evidence  to  carry 
the  case  to  the  jury,  saying:  "It  is  not 
enough  to  authorize  the  submission  of  the 
question,  as  one  of  fact,  to  a  jury,  that 
there  is  'some  evidence.  A  scintilla  of  evi- 
dence, or  a  mere  surmise  that  there  may  have 
been  negligence  on  the  part  of  the  defendants, 
would  not  justify  the  judge  in  leaving  the 
case  to  the  jury.'  (Per  Willaims,  J.,  Toomey 
V.  London,  etc.  R.  Co.  3  C.  B.  N.  S.  146,  91 
E.  C.  L.  146.)"  It  is,  however,  to  be  noted 
that  the  scintilla  rule  is  not  in  force  in  New 
York.  Dwight  v.  Germania  L.  Ins.  Co.  103 
N.  y.  341,  8  N.  E.  664,  57  Am.  Rep.  729. 

In  Toomey  v.  London,  etc.  R.  Co.  3  C.  B. 
N.  S.  146,  91  £.  C.  L.  146,  27  L.  J.  C.  PI.  39, 
6  W.  R.  44,  140  Eng,  Rep.  (Reprint)  694, 
the  facts  were  as  follows:  The  plaintiff,  an 
illiterate  person,  went  to  a  railway  station, 
and  while  waiting  for  the  train,  inquired  of 
a  person  on  the  platform,  unconnected  with 
the  railway,  where  he  should  find  a  urinal. 
This  person  told  him  to  go  to  the  right:  he 
did  so,  and  found  two  doors,,  on  one  of  which 
was  painted  the  words  "For  Qentlemen,"  and 
on  the  other  the  words  "Lamp-room,"  there 
being  a  light  over  the  former,  but  none  over 
the  latter.  The  plaintiff,  being  in  a  hurry 
and  unable  to  re^d,  opened  the  wrong  door, 
stepped  forward,  and  fell  down  some  steps, 
seriously  injuring  himself.  Williams,  J., 
said:  "I  think  there  was  no  evidence  of 
negligence  on  the  part  of  the  company  or 
their  servants  which  ought  to  have  been 
submitted  to  the  jury.  It  is  not  enough  to 
say  that  there  was  some  evidence;  for,  every 
person  who  has  had  any  experience  in  courts 
of  justice  knows  very  well  that  a  case  of  this 


sort  against  a  railway  company  could  only 
be  submitted  to  a  jury  with  one  result  A 
scintilla  of  evidence,  or  a  mere  surmise  that 
there  may  have  been  n^ligence  on  the  part 
of  the  defendants,  clearly  would  not  justify 
the  judge  in  leaving  the  case  to  the  jury: 
there  must  be  evidence  upon  which  they  might 
reasonably  and  properly  conclude  that  there 
was  negligence.  All  that  appeared,  was,  that 
the  plaintiff  inquired  of  a  stranger  the  way 
to  the  urinal,  and,  being  told  to  go  in  a 
particular  direction  where  there  were  two 
doors,  unfortunately  opened  the  wrong  <me, 
and  through  his  own  carelessness  fell  down 
some  steps.  If  there  had  been  any  evidence 
to  show  that  these  steps  were  more  than 
ordinarily  dangerous,  that  possibly  might 
have  led  to  a  different  conclusion.  But  all 
that  appears  is,  that  the  door  in  question 
led  down  some  steps  into  a  room  which  was 
used  for  the  purposes  of  the  company,  and 
not  for  the  convenience  of  the  public  I  can- 
not say  that  there  was  such  evidence  of  negli- 
gence in  the  defendants  as  the  learned  judge 
was  bound  to  leave  to  the  jury." 

Where  the  only  evidence  on  which  a  party 
rests  his  right  to  succeed  consists  of  a  state- 
ment of  facts,  inherently  impossible  and  ab- 
solutely at  variance  with  well-established  and 
universally  recognized  physical  laws,  that 
which  purports  to  be  evidence  is  insufficient 
to  institute  a  compliance  with  the  require- 
ments of  the  scintilla  rule  as  to  the  quality 
of  evidence  necessary  to  convey  a  case  to  the 
jury  and  a  verdict  of  the  jury  thereon  will 
be  reversed.  Louisville,  etc.  R.  Co.  v.  Cham- 
bers, 165  Ky.  703,  Ann.  Cas.  1917B  471,  178 
S.  W.  1041. 

In  each  of  the  following  oasm,  the  evideno$ 
WHS  held  to  amount  to  a  eointilla  and  to  be 
eufficicnt  to  take  the  case  to  the  jury: 

In  Mason,  etc.  Co.  v.  Highland  (Ky.)  116 
S.  W.  320,  it  appeared  that  the  plaintiff  waa 
employed  as  a  day  laborer  in  the  construc- 
tion of  a  tunnel  and  alleged  that  while  he 
was  engaged  in  removing  rafters  support- 
ing the  temporary  walls  used  in  constructing 
the  tunnel,  he  was  thrown  to  the  ground  and 
seriously  injured  through  the  negligence  and 
carelessness  of  the  defendants,  their  agents 
and  servants.  In  the  defendants'  answer,  they 
pleaded  that  the  plaintiff  was  not  employed 
by  them  but  that,  if  he  was  injured  at  all, 
it  was  whUe  in  the  service  of  an  independent 
contractor  who  was  engaged  in  lining  the 
tunnel  with  brick.  The  evidence  as  to  wheth- 
er the  contractor  was  an  independent  con- 
tractor, within  the  usually  accepted  meaning 
of  the  term,  or  whether  he  was,  in  part,  a  ' 
servant  occupying  the  position  of  general 
manager  or  sup^n^isor  for  hia  employer, 
was  held,  under  the  scintilla  rule,  to  be 
enough  to  warrant  the  trial  court's  nibous* 
sion  of  the  question  to  the  jury^    See  also 
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Ix>uiBville  R.  Co.  v.  Buckner  (Ky.)  113  S.  W. 
90,  Bet  out  at  length  infra  in  the  subdivision 
Evidence  Held  to  Amotrnt  to  More  than 
ScintiUa, 

In  American  Dist.  Tel.  Co.  v.  Oldham,  14^ 
Ky.  320,  Ann.  Caa.  1913£  376,  146  S.  W.  764, 
it  appeared  that  the  plaintiff,  a  fireman,  in 
responding  to  an  alarm,  jumped  off  the  reel 
with  another  man,  each  having  hold  of  the 
hose,  lor  the  purpose  of  unvinding  it  from 
the  reel^  which  was  driven  on  up  the  street. 
They  wrapped  the  hose  around  a  guy  post 
Bome  ten  or  twelve  feet  in  height  for  the 
purpose  of  holding  the  hose,  and  after  this 
had  been  done  and  in  going  from  the  guy 
post  to  the  engine,  the  post  fell  on  him  and 
inflicted*  injuries.  Some  twelve  years  prior, 
the  city's  fire  alarm  service  had  an  alarm  box 
on  this  post  and  about  that  time  the  Ameri- 
can District  Telegraph  Company  placed  one 
of  its  wires  thereon.  Four  or  five  years 
later,  the  wires  and  box  of  the  fire  alarm 
service  were  removed  from  the  post  and  it 
was  used  only  by  the  telegraph  company.  The 
post  was  hollow  at  the  ground  and  rotten. 
It  was  held  that,  under  the  scintilla  rule, 
there  was  sufficient  evidence  for  the  plaintiff 
as  to  the  liability  of  the  city,  to  take  the  case 
to  the  jury. 

In  Barr  v.  Poor,  28  Ohio  Cir.  Ct  Rep.  257, 
the  court  said  that  though  the  record  hardly 
presented  a  meritorious  action,  or  a  case 
where  a  verdict,  had  there  been  one  for  the 
plaintiff,  could  be  permitted  to  stand,  yet, 
aa  an  examination  of  the  evidence  showed 
that  there  was  a  scintilla  of  evidence  on  all 
the  essential  points,  it  should  have  been  sub- 
mitted to  the  jury. 

In  each  of  the  foUotoing  oases,  it  was  held 
that  the  evidence  amounted  to  a.  scintilla, 
and,  while  sufficient  to  take  the  case  to 
the  jury,  toae  not  sufficient  to  support  a  ver- 
dict: 

In  Louisville,  etc.  R.  Co.  v.  Hall,  94  S.  W. 
26,  29  Ky.  L.  Rep.  584,  it  appeared  that  the 
plaintiff  was  an  engineer  in  the  service  of 
the  defendant.  One  day  he  pulled  an  extra 
train  from  Henderson  to  Owensboro  reaching 
Oweffsboro  at  11:30  P.M.  The  extra  had  in 
it  a  dead  engine  and  some  work  cars  with  the 
working  crew  upon  them.  When  he  reached 
Owensboro  he  was  ordered  to  run  from  there 
eastward  as  the  third  section  of  No.  64. 
About  thirteen  miles  east  of  Owensboro  he 
ran  into  the  second  section  of  No.  64  and  in 
jumping  from  the  engine  at  the  time  of  the 
collision  received  serious  injuries.  He 
brought  suit  to  recover  damages  on  the 
ground  that  the  servants  in  charge  of  the 
second  section  were  guilty  of  gross  negligence 
in  stopping  it  upon  the  track  and  failing  to 
give  any  signal  or  warning  to  him.  The 
company  pleaded  that  the  collision  was  by 
reason  of  his  own  negligence  and   asserted 


a  counterclaim  against  him  for  the  loss  it 
sustained  in  the  injury  to  its  engine  and  cars 
by  reason  of  the  collision.  The  proof  showed 
that  the  first  section  of  No.  64  had  left  Owens- 
boro more  than  an  hour  before  the  second 
section  left.  It  was  required  by  the  rules- 
of  the  company  that  the  third  section  should 
leave  ten  minutes  behind  the  second  sectioni 
and,  as  they  were  both  to  run  on  the  time* 
of  No.  64,  they  should  have  kept  ten  minutes^ 
apart  at  all  points  on  the  road.  If  for  any 
reason  No.  64  stopped  upon  the  track  it  was: 
incumbent  upon  those  in  charge  of  that  train 
immediately  to  send  a  flagman  back  a  given 
distance  and  give  certain  signals.  The  plain- 
tiff testified  that  after  leaving  Owensboro  he- 
ran  at  the  speed  allowed  him  by  the  time- 
card  and  that  about  thirteen  miles  from- 
Owensboro  he  ran  into  the  second  section^ 
standing  on  the  track,  and  the  required  sig- 
nals had  not  been  given.  That  the  signals- 
were  not  given  was  conceded,  but  the  men 
on  the  second  section  testified  that  their  train 
brpke  in  two;  that  they  made  an  emergency 
stop  and  before  any  signal  could  be  given  to 
the  plaintiff  he  dashed  into  them  by  reason 
of  the  fact  that  he  was  running  so  close 
to  them  as  to  give  no  time  for  the  signals. 
The  company  insisted  that  under  all  the  evi- 
dence a  peremptory  instruction  should  have 
been  given  the  jury  to  find  for  the  defendant. 
The  plaintiff  testified  for  himself  placing  the 
blame  for  the  accident  on  the  secbnd  section. 
He  then  introduced  on  his  own  behalf  the 
men  in  charge  of  the  second  section  and  they 
all  placed  the  blame  for  the  accident  on  him.. 
It  was  held  that  while,  in  view  of  the  plain- 
tiff's testimony,  there  was  a  scintilla  of  evi- 
dence sufficient  to  take  the  case  to  the  jnry». 
it  did  not  follow  that  a  scintilla  was  sufficient 
to  support  a  verdict  in  his  favor. 

In  Cincinnati,  etc.  R.  Co.  v.  Zachary,  106  S.. 
W.  842,  32  Ky.  L.  Rep.  678,  an  action  for 
damages  for  death  alleged  to  be  due  to  the- 
defendant's    negligence    in    failing    to    keep 
a  connecting  track  in  a  reasonably  safe  an(fi 
fit  condition  for  use,  whereby  a  car  was  de- 
railed and  the  decedent  thereby  thrown  fronn 
it   and   killed,   but   for   the   testimony   of   a 
witness  which   tended  to  prove,  circumstan- 
tially, that  the  decedent  was  thrown  from  the 
car  by  its  derailment,  there  was  no  evidence 
of  actionable  negligence  on  the  part  of  the 
defendant.    It  was  held  that  while  the  ^'scin- 
tilla  rule"  obtained  in  the  state,  under  which 
it  was  the  duty  of  the  trial  court  to  submit 
the  case  to  the  jury  if  there  was  a  scintilla 
of  evidence  to  sustain  the  plaintiff's  case,  yet 
there  was  no  rule  permitting  a  verdict  to 
stand  on  a  scintilla  of  evidence  against  over- 
whelming and  credible  evidence  to  the  con- 
trary. 

In  each  of  the  following  cases,  the  evidence 
therein  teas  held  to  amount  to  a  mere  scin- 
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Hlla,  and  to  he  insufficient  to  support  a  ver- 
dict : 

In  Smith  v.  Hamakua  Mill  Go.  14  Hawaii 
669,  an  action  for  ejectment,  in  which  the 
defense  was  adverse  possession,  the  evidence 
which  was  pointed  to  as  tending  to  support 
the  verdict  either  by  showing  weakness  in 
the  defendant's  proof  of  hostility  or  as  inde- 
pendent proof  by  the  plaintiff  of  a  recogni- 
tion of  title  in  the  true  owners,  was  held 
to  be  80  very  slight  and  so  very  unsatis- 
factory as  to  be  insufficient  to  sustain  the  ver- 
dict and  to  amount  to  a  mere  '"scintilla"  of 
evidence. 

In  Georgia  R.  etc.  Co.  v.  Harris,  1  Ga.  App. 
714,  57  S.  E.  1076,  an  action  for  damages  for 
injuries  alleged  to  have  been  inflicted  on  his 
horse  by  a  street  railway  company,  the  plain- 
tiff attempted  to  substantiate  his  case  by  the 
following  proof  only :  At  about  eleven  o'clock 
one  morning  the  horse  escaped  from  the  plain- 
tiff's lot.  At  about  six  or  seven  o'clock  the 
next  morning,  the  horse  was  found  standing 
under  a  tree  about  thirty  or  forty  feet  away 
from  the  track  of  the  company's  "river  line," 
and  the  ground  was  pawed  up  around  where 
it  was  standing.  Its  hip  was  broken  about 
where  the  breeching  usually  strikes  a  horse, 
but  there  were  no  marks  of  external  violence 
or  bruises  of  any  kind  on  its  skin  or  flesh, 
nor  had  the  hair  been  knocked  off.  The  plain- 
tiff testified  that  between  the  rails  of  the 
car  line  he  saw  one  h'orse  track  pointing  in 
the  direction  of  the  place  where  the  horse 
was  found;  but  between  this  place  and  the 
place  where  the  horse  was  standing  there  were 
no  other  signs.  The  city  inspector  corroborat- 
ed his  testimony  as  to  the  injury  to  the  horse. 
It  was  held  that  in  such  a  case  of  circum- 
stantial evidence,  a  mere  inconclusive  infer- 
ence, or,  as  the  English  courts  have  expressed 
it,  a  mere  scintilla,  was  not  to  be  regarded 
as  any  evidence,  so  as  to  require  the  submis- 
sion of  its  sufficiency  to  the  jury,  and  a  ver- 
dict for  the  plaintiff. 

In  Richards  v.  Ontai,  19  Hawaii  451,  an 
action  of  assumpsit  to  recover  a  sum  alleged 
to  be  due  for  rent  under  a  lease  of  certain 
premises,  the  defendants  pleaded  by  way  of 
set-off  a  claim  for  compensation  for  the  use 
of  water  furnished  to  the  plaintiff.  There 
was  some  evidence,  including  a  series  of  three 
letters,  adduced  on  the  subject  of  the  accept- 
ance of  an  oral  contract  with  respect  to  the 
water  rates  bv  the  tenants,  one  of  whom  in 
a  letter  had  imposed  a  term  with  respect 
to  the  cutting  of  the  grass  on  a  certain  field, 
which  was  rejected  by  the  plaintiff.  The 
plaintiff  testified  that  the  tenant  had,  some 
time  subsequent  to  the  date  of  the  letter 
rejecting  the  term,  said  that  "it  was 
all  right."  The  court  held  that  the  re- 
mark must  be  regarded  as  a  mere  scintilla, 
insufficient  to  support  a  finding  of  acceptance 


in  view  of  other  evidence,  and  standing  alone. 
It  was  further  held  that  even  if  it  could  be 
said  that  the  scrap  of  evidence  under  con- 
sideration was  not  a  mere  scintilla,  but  wta 
sufficient  to  support  a  finding  of  an  oral  ac- 
ceptance of  the  contract  by  the  tenant,  still 
the  undisputed  evidence  showed  a  cancella- 
tion of  the  contract  by  the  plaintiff,  concurred 
in  by  the  tenant. 

In  Tyler  v.  Wise,  21  Hawaii  148,  the  un- 
disputed evidence  showed  that  a  contract, 
complete  in  its  terms,  was  entered  into  be- 
tween the  parties  by  telegraph  and  letter 
while  the  plaintiff  was  in  Chicago.  The  de- 
fendants were  to  furnish  the  plaintiff  em- 
ployment as  a  singer  in  Honolulu  for  a  period 
of  at  least  twelve  weeks  at  a  salary  of  $35 
per  week  and  were  to  furnish  her  transporta- 
tion from  San  Francisco  to  Honolulu  and  re- 
turn and  advance  to  her  the  cost  of  trtns- 
portation  from  Chicago  to  San  Francisoo,  the 
latter  amount  to  be  repaid  by  her  in  weekly 
instalments  of  $10.  The  plaintiff  sang 
under  her  contract  at  a  theatre  operated  by 
the  Honolulu  Amusement  Company  until  it 
refused  to  permit  her  to  sing.  She  was  told 
before  leaving  San  Francisco  that  the  amount 
of  time  would  be  twelve  weeks  *'if  I  (defend- 
ant) finished  out  with  the  Honolulu  Amuse- 
ment Company."  It  was  held  that  assuming 
that  it  was  within  the  power  of  the  trial 
court  to  construe  this  qualification  as  having 
been  intended  to  refer  to  the  plaintiff's  con- 
tract with  defendants,  rather  than  the  defend- 
ants' contract  with  the  Honolulu  Amuse- 
ment Company,  it  was  at  beet  a  mere  scin- 
tilla of  evidence,  and  not  sufficient  to  support 
a  finding  that  the  contract  as  originally  en- 
tered into  was  modified  to  that  extent  in  San 
Francisco. 

In  Scott  V.  Hawaiian  Tobacco  Plantation,  21 
Hawaii  493,  an  action  of  assumpsit  for  labor 
performed  in  clearing  certain  land,  a  docu- 
ment was  introduced  in  evidence  which  was 
described  as  being  a  ''statement  of  account 
due"  the  plaintiff's  assignors  "for  clearing 
land,"  and  which  set  forth  their  claim  to  be 
"by   clearing   of   guavas,    root   and   branch, 
clearing  and  placing  in  shape  for  cultivation 
(5  */2o)  f^y^  and  one- twentieth  acres  of  land 
@  $60.00  per  A.  $260,"  and  was  signed  "Cor- 
rect: Hawaiian  Tobacco  Plantation,  Ltd.,  by 
Wm.  B.  Schrader,  Mgr."     In  an  attempt  to 
deprive  this  document  of  the  character  of  an 
account  stated,  Schrader  testified  that  he  did 
not   intend   it   to   be   an    admission   of  the 
amount  due,  but  merely  of  the  fact  that  the 
work  had  been  done.     It  was  held  that  in 
view  of  the  language  of  the  document  signed 
by  Schrader  and  of  all  the  other  evidence, 
that  the  statement  that  he  merely  intended 
to  certify  that  the  land  had  been  cleared,  mnst 
be  regarded  as  a  mere  scintilla  of  evidence 
and  that  the  finding  that  the  paper  wtt  not 
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an  account  stated  was  unsupported  by  the 
evidence. 

For  evidence  which,  standjpg  alone,  is  held 
not  to  constitute  more  than  a  mere  scintilla 
of  evidence,  and  so  not  to  support  a  verdict 
in  an  action  of  assumpsit  against  an  estate 
for  maintenance  and  support  furnished  and 
services  rendered  to  the  deceased,  see  the  de- 
cision in  the  reported  case. 

In  Ewing  v.  Goode,  78  Fed.  442,  an  action 
against  a  surgeon  and  oculist  for  want  of 
proper  skill  and  care,  it  was  held  that  the 
evidence  that  the  plaintiff,  who  was  under- 
going treatment  by  the  defendant,  suffered 
any  injury  from  the  latter's  failure  to  supply 
another  physician  during  his  absence,  because 
of  his  office  girl's  neglect  (if  she  was  guilty 
of  any)y  was  not  more  than  a  scintilla^  if 
that. 

In  Gould  V.  Gilligan,  181  Mass.  600,  64 
N.  £.  409,  an  action  of  tort  for  personal  in- 
juries caused  by  the  running  away  of  a  pair 
of  horses  with  a  cart  belonging  to  the  de- 
fendant and  then  striking  the  plaintiff  eight 
hundred  and  fifty  feet  away  from  the  point 
where  they  started,  all  the  evidence  from 
eyewitnesses  as  to  how  the  horses  came  to 
run  away  showed  that  the  driver  was  at  the 
tail  of  the  cart  when  the  horses  started,  and 
that  they  were  suddenly  frightened  by  a  bar- 
rel being  rolled  against  their  heels  by  a  boy. 
There  was  no  evidence  that  the  driver  was  not 
there  unless  by  a  remote  and  uncertain  infer- 
ence from  the  testimony  of  some  witnesses  that 
he  did  not  appear  for  fifteen  or  twenty  minutes 
upon  the  scene  of  the  accident,  which  was 
eight  hundred  and  fifty  feet  away  from  the 
point  from  which  the  horses  started.  Natural- 
ly, on  such  evidence,  the  argument  for  the 
plaintiff  said  nothing  about  the  driver's  being 
away  from  his  horses,  but  was  directed  to 
the  way  of  leaving  the  reins,  to  the  failure 
to  see  the  barrel  more  quickly,  and  so  forth. 
Naturally  also,  the  court  in  its  charge  fol- 
lowed the  course  of  the  argument  and  in- 
structed the  jury  on  the  aspects  of  the  case 
which  had  been  discussed.  But  at  the  end 
of  the  charge  the  counsel  for  the  plaintiff  ob- 
jected that  the  Judge  had  assumed  that  the 
driver  was  by  his  cart  when  the  horses  start- 
ed, and  requested  him  to  call  the  jury's  at- 
tention to  the  position  that  the  driver  was 
not  by  his  cart  at  that  time.  It  was  held 
that  the  judge  was  justified  in  refusing  to 
put  forward  for  the  first  time  at  the  end  of 
his  charge  a  view  of  the  case  for  which  there 
was  but  the  merest  scintilla  of  evidence,  if 
it  fairly  could  be  said  that  there  was  any 
evidence  at  all. 

In  Canode  v.  Sewell  (Tex.)  182  S.  W.  421, 
an  action  for  the  death  of  an  employee  al- 
leged to  have  been  produced  by  the  negligence 
of  the  master,  on  account  of  a  defective  ele- 
vator, it  appeared  that  there  was  a  noise 


of  falling  glass,  or  tools,  and  dust  was  first 
seen  falling  down  the  elevator  shaft.  Then, 
within  some  inappreciable  length  of  time,  the 
elevator  hove  in  sight  with  a  fellow  servant 
desperately  attempting  to  stop  it,  and  the 
deceased  practically  dead  on  top  of  the  cage. 
It  was  held  that  the  evidence  was  insufficient 
to  support  a  verdict  for  the  plaintiff  as  there 
must  be  more  than  a  scintilla  of  evidence; 
there  must  be  "evidence  sufficient  to  warrant 
a  reasonable  belief  of  the  existence  of  the 
fact  which  is  sought  to  be  inferred." 

The  doctrine  of  "scintilla"  of  testimony  for 
the  purpose  of  submitting  an  issue  to  the  jury 
or  granting  a  motion  for  a  new  trial  on  such 
testimony  has,  however,  been  abandoned  in 
Texas.  U.  6.  Express  Co.  v.  Taylor,  156  S. 
W.  617. 

EVIDENCB   HSLD   TO   AlCOUlIT   TO   li^S    THAN 

SOINTIIXA. 

In  each  of  the  following  cotes,  the  evidence 
was  held  to  ivmoxmt  to  leas  than  a  scintilla: 

In  Taylor  v.  Atlantic  Coast  Line  R.  Co.  78 
S.  C.  652,  59  S.  E.  643,  the  plaintiff  alleged 
that  after  having  been  carried  beyond  and 
then  brought  back  to  her  station,  on  an  ex- 
cursion trip,  and  while  leaving  the  cars  there- 
at, she,  in  the  presence  of  the  employees  of 
the  defendant  company  at  the  depot  of  said 
station,  was  surrounded  by  a  drunken  crowd 
of  colored  people,  who  violently  pushed  and 
jolted  her  and  abused  her  with  menacing 
speeches,  using  profane,  violent  and  obscene 
language,  and  that  one  of  the  employees  of 
the  defendant  company  ran  off,  telling  plain- 
tiff that  he  was  going*  for  his  pistol  in 
order  that  he  might  protect  her  and  at 
the  same  time  leaving  her  alone  in  the  midst 
of  a  great  throng  of  negroes  and  never  re- 
turned. The  plaintiff  was  carried  by  a 
colored  woman,  to  a  house  a  distance  of 
at  least  two  hundred  yards  where .  she 
begged  to  be  eared  for  during  the  night  and 
was  given  lodging.  There  was  nothing  in 
the  testimony  tending  to  show  the  allegations 
of  the  complaint.  No  one  threatened,  abused, 
molested,  assaulted  or  injured  her.  She  mere- 
ly touched,  "caught  against,"  some  of  the 
negro  men  as  she  made  her  way  through  the 
crowd  at  night.  There  was  no  suggestion 
that  they  purposely  subjected  her  to  any  per- 
sonal indignity.  The  crowd  of  excursionists 
and  their  friends  were  doubtless  noisy;  no 
doubt  some  of  them  were  more  or  less  intoxi- 
cated, and  their  language  was  offensive  to  the 
plaintiff.  The  agent,  it  appeared,  endeavored 
to  remedy  this,  enjoining  them  to  be  quiet 
in  the  presence  of  the  lady.  It  was  held 
that  there  was  not  even  a  scintilla  of  evidence 
to  support  a  verdict  for  her. 

In  Territory  v.  Mackey,  8  Mont.  168, 19  Pac. 
395,  an  indictment  based  on  a  statute  (Comp. 
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St.  Mont.  §  1482,  p.  1055)  declaring  it  a 
misdemeanor  for  any  person  to  obliterate, 
deface  or  destroy  any  notice  placed  on  a  min- 
ing claim,  the  established  definition  of  a  min- 
ing claim  being  "a  parcel  of  land  containing 
precious  metal  in  its  soil/'  a  witness  testified 
that  he  was  the  locater  of  the  claim,  and  in 
starting  to  mine  a  cross-cut  found  quartz 
and  vein  matter,  which  was  the  whole  of  the 
testimony  on  this  point.  It  was  held  that, 
tested  by  the  foregoing  definition  of  a  min- 
ing claim,  there  was  not  a  scintilla  of  evi- 
dence that  there  was  a  particle  of  precious 
metal  in  the  "quartz"  or  "vein  matter." 

In  each  of  the  following  c<Me«,  it  voas  said 
that  the  evidence  amounted  to  less  them  a 
scintilla: 

While  the  statements  to  that  effect  are 
dicta,  for  the  reason  that  in  the  jurisdic- 
tions cited  the  scintilla  doctrine  has  been  held 
not  to  apply  (Ozanne  y.  Illinois  Cent.  R.  Co. 
151  Fed.  900,  affirmed  167  Fed.  1004,  86  C.  C. 
A.  678;  Simmons  v.  Chicago,  etc.  R.  Co.  110 
III.  347;  Bartelott  v.  International  Bank,  119 
111.  259,  9  N.  E.  898;  Dwight  v.  Germania  L. 
Ins.  Co.  103  N.  Y.  341,  8  N.  E.  654,  57  Am. 
Rep.  729;  Heflfeman  v.  Prudential  Ins.  Co. 
88  Misc.  93,  150  N.  Y.  S.  644 ;  Hyatt  v.  Johns- 
ton, 91  Pa.  St.  196;  Cover  y.  Manaway,  115 
Pa.  St.  338,  8  Atl.  393,  2  Am.  St.  Rep.  552), 
they  are,  nevertheless,  of  interest  in  deter- 
mining the  quantum  of  evidence  constituting 
a  scintilla  of  evidence. 

In  Hyatt  v.  Johnston,  91  Pa.  St.  196,  it 
was  conceded  by  the  defendant  that  the  first 
firm  of  which  he  was  a  member  was  indebted 
to  the  plaintiff  for  merchandise,  in  a  larger 
sum  than  that  claimed  in  the  suit,  and  it  was 
contended  that  acceptances  of  the  second  firm. 
Kit  which  the  draft  in  suit  was  one,  were  tak- 
en by  the  plaintiff  in  absolute  payment  of  the 
original  indebtedness,  and  that  the  plaintiff 
^was  thus  released  therefrom.  For  the  purpose 
of  proving  these  facts  certain  letters  were 
offered  and  admitted,  one  of  which,  even  if 
it  could  be  regarded  as  an  admission  that 
the  acceptances  were  those  of  the  second  firm, 
could  not  be  construed  to  mean  that  thcv  were 
taken  in  absolute  payment.  It  was  said  that 
there  was  scarcely  a  scintilla  of  evidence  to 
show  that  the  acceptance  was  taken  in  ab- 
solute payment. 

In  Hathaway  y.  East  Tennessee,  etc.  R.  Co. 
29  Fed.  489  (applying  Georgia  rule),  the 
following  facts  appeared:  The  plaintiff  was 
an  employe  of  the  defendant  corporation,  as 
ilag-man.  He  was  injured,  while  in  the  per- 
formance of  his  duty,  in  the  following  man- 
ner: The  freight  train  was  moving  slowly 
from  the  station.  The  engineer  told  the  plain- 
tiff, who  was  on  the  track,  that  he  was  going 
to  move  out  slowly,  and  to  get  aboard.  The 
plaintiff  replied:  ''All  right;  I  will  signal 
you  to  go  ahead  fast,  as  soon  as  I  get  on 
the  cab."     The  plaintiff  went  down  the  side 


track  until  the  cab  was  opposite  to  him.  It 
was  not  really  a  cab,  but  a  box  car  used  in 
lieu  of  a  cab.  VThere  was  a  ladder  by  the 
door,  and  an  iron  loop  or  step  fastened  to 
the  car,  under  the  door  of  the  car,  used  as 
a  cab.  The  plaintiff  caught  hold  of  the. ladder 
with  his  hands,  and  attempted  to  get  into 
the  door.  Before  he  made  his  step,  as  he 
testified,  his  feet  struck  a  pile  of  sand.  He 
lost  hold  of  the  ladder,  and,  falling  on  the 
pile  of  sand,  rolled  under  the  moving  cars, 
and  was  injured  as  described.  It  was  a  dark 
night,  with  a  "drizzly"  rain.  The  plaintiff 
had  a  lantern  on  his  arm.  He  stopped,  to 
await  the  cab,  near  the  pile  of  sand,  and 
at  that  end  in  the  direction  from  which  the 
train  was  going.  The  sand,  it  was  stated 
in  the  declaration,  had  been  put  there  since 
he  made  "his  last  trip  down  the  road."  TTut, 
he  testified,  was  the  day  before  the  accident 
The  plaintiff's  witnesses  testified  that  there 
were  one  or  two  carloads  of  aand  in  the 
pile;  that  it  had  been  brought  there  to  fill 
a  depression  or  sink  in  the  roadbed  and  be- 
tween the  tracks.  The  evidence  was  clear 
and  undisputed  that  the  .pile  of  sand  was 
only  from  one  and  a  half  to  two  feet  high; 
that  the  construction  train  brought  the  sand 
to  this  spot,  and  the  section  hands  were  to 
see  that  it  was  properly  distributed.  There 
was  no  evidence  to  show  that  the  sand  waa 
improperly  placed.  There  was  no  satis- 
factory evidence  as  to  when  the  sand  waa 
dumped  at  this  spot.  The  plaintiff's  wit- 
nesses said  that  there  was  a  sink  there  that 
had  to  be  filled.  The  declaration  averred  that 
the  sand  was  unnecessarily  placed  at  this 
spot,  and  unnecessarily  kept  there.  It  waa 
said  that  there  was  literally  no  scintilla  of 
evidence  to  support  this  statement. 

In  Allen  y.  U.  S.  Fidelity,  etc.  Co.  269  IlL 
234,  109  N.  E.  1035,  affirming  193  111.  App, 
103,  an  action  on  an  indemnifying  bond  given 
to  the  sureties  on  a  county  treasurer's  official 
bond,  it  appeared  that  the  county  treasurer 
who  was  also  ex  officio  supervisor  of  assess- 
ments in  his  county,  had  retained  a  certain 
sum  as  his  compensation  for  acting  in  the 
latter  capacity,  illegally,  it/  was  alleged. 
There  was  no  evidence  in  the  record  that 
showed,  or  even  tended  to  show,  that  he  was 
guilty  of  larceny  or  embezzlement  in  retain- 
ing this  money.  Not  only  his  testimony,  but 
all  the  evidence  found  in  the  record  and  all 
the  facts  bearing  on  this  question  in  the 
record  of  the  chancery  suit  instituted  by  the 
county  board  against  him  and  the  sareties 
on  his  bond,  to  reform  it  and  recover  the 
amount,  and  which  was  introduced  in  evi- 
dence, proved  beyond  question  that  he  kept 
the  money  because  he  was  advised  by  com- 
petent attorneys,  who  represented  the  sureties 
on  his  official  bond  in  the  case  at  bar,  that 
he  was  entitled  to  retain  it  as  compensation 
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for  his  services  as  supervisor  of  assessments. 
The  revenue  statute  then  in  force,  as  amend- 
ed siri>sequentl7,  stated  that  he  should  re- 
ceive «uch  compensation,  but  at  the  time  he 
went  out  of  office  there  might  have  been  an 
honest  difference  of  opinion  as  to  whether 
the  statute  did  not  give  him  that  right. 
The  court  said  that  they  did  not  find  even 
a  scintilla  of  evidence  in  the  record  that 
indicated  that  the  acts  of  the  county  treasur- 
er in  keeping  the  money  involved  moral  turpi- 
tude on  his  part,  and  that  under  the  rule 
in  that  state  that  if  there  was  no  evidence, 
or  but  a  scintilla  of  evidence,  tending  to  prove 
the  averments  of  the  declaration,  the  jury 
should  be  directed  to  return  a  verdict  for 
the  defendant,  the  trial  court  had  rightly  di- 
rected a  verdict  in  their  favor. 

In  Fisick  v.  Lorber,  96  Misc.  674,  159  N.  Y. 
S.  722,  an  action  for  injuries  received  from 
the  operation  of  the  defendant's  automobile 
by  his  chauffeur,  the  question  was  whether 
or  not,  after  he  had  finished  his  meal  at 
hiii  home,  the  chauffeur  was  proceeding  to 
the  garage  directly  for  the  purpose  of  storing 
the  car  for  the  night,  or  was  about  to  take 
him  family  to  visit  some  one  or  for  a  ride. 
The  court  held  that  the  mere  fact  that  he 
went  by  one  street  rather  than  another,  for 
a  short  distance,  amounted  merely  to  a  negli- 
gible deviation  from  the  direct  route.  It  held 
that  it  could  not  find  in  this  fact  even  the 
proverbial  "scintilla"  of  evidence  that  he  was 
entering  on  a  joy  ride  or  for  any  purpose  of 
his  own;  and  that  even  such  a  scintilla  fur- 
nished no  adequate  foundation  on  which  to 
base  a  finding. 

Lonzer  v.  Lehigh  Val.  R.  Co.  196  Pa.  St. 
610,  46  Atl.  937,  was  an  action  for  the  death 
of  the  plaintiff's  husband,  an  engineer,  killed 
by  the  derailing  of  his  train,  due  to  a  sub- 
sidence of  the  track.  The  recognition  of  tbe 
dangerous  condition  of  the  track  was  such 
that  the  company  had  begun  a  change  of 
location,  and  pending  the  completion  of  the 
work  had  posted  a  notice  on  the  bulletin 
board  in  the  assistant  trainmaster's  office 
for  nearly  three  weeks  before  the  accident  that 
^'All  trains  will  run  slow  between  Sugar  Loaf 
Switch  and  South  Sugar  Loaf,  account  track 
settling."  It  was  the  duty  of  deceased  to 
examine  this  bulletin  board  before  starting 
and  at  the  end  of  each  run,  that  is,  six  times 
every  day  that  the  notice  was  up,  and  the 
inference  was  irresistible  that  he  must  have 
seen  it.  But  beyond  this  there  was  the  posi- 
tive testimony  of  the  fireman  that  the  de- 
ceased had  a  copy  of  the  order  which  he 
showed  to  the  witness.  The  plaintiff  made 
an  effort  to  show  that  the  notice  was  not 
posted  until  after  the  accident,  and  a  single 
witness,  the  engineer  of  a  shifting  engine,  was 
called  to  this  point  in  rebuttal.  It  was  said, 
however,  that  this  evidence  hardly  amounted 
to  a  scintilla. 


In  Henderson  y.  Northam  (Cal.)  168  Pac. 
1044,  the  action  was  for  injuries  alleged  to 
have  been  sustained  as  the  result  of  the  negli- 
gent operation  of  an  automobile.  For  the 
purpose  of  showing  the  existence  of  a  copart- 
nership, engaged  in  the  enterprise  of  racing 
the  car  for  money,  between  the  owner  and 
her  drivers  and  that  the  owner  of  the  car 
had  taken  it  to  that  city  for  the  purpose 
of  entering  it  in  races  to  be  run  there  as  a 
partnership  adventure,  the  court,  over  the  de- 
fendant's objection,  received  evidence  to  the 
effect  that  on  the  afternoon  of  April  26th, 
some  one  paraded  the  track  in  front  of  the 
grand  stand,  and  by  means  of  a  megaphone 
announced  to  the  large  crowd  assembled  on 
the  grounds  that  the  defendant  had  entered 
her  car  with  Toft  as  driver  in  a  fifty-mile 
race  to  be  run  the  next  day  for  a  wager  of 
$2,500;  the  announcer  introducing  some  one 
unknown  to  the  witness  as  Toft.  While  the 
witness  could  not  say  that  the  owner  was 
present  and  heard  the  announcement,  he  did- 
see  her  in  her  car  at  one  end  of  the  grand 
stand  about  fifteen  minutes  before  the  an- 
nouncement, and  later,  about  fifteen  min- 
utes after  the  announcement  had  been  made, 
saw  her  drive  away.  In  answer  to  the 
contention  that  her  conduct  and  silence  con- 
stituted an  admission  by  acquiescence,  the 
court  said:  "Conceding,  however,  that  she 
did  hear  the  statement  made  and  that  it  was 
her  duty  to  contradict  the  same,  there  is  not 
a  scintilla  of  evidence  in  the  record  which 
tends  to  prove  that  she  remained  silent.  In- 
deed, for  aught  that  appears  to  the  contrary, 
she  may  by  like  use  of  a  megaphone  have 
repudiated  the  declaration  as  being  false  and 
untrue." 

EviDENOE  Held  to  Akount  to  Mobe  telajt 

Scintilla. 

In  each  of  the  folUnomg  cases,  the  evidence 
was  held  to  amount  to  more  than  a  scintilla: 

In  Whitehead  v.  Valley  View  Consol.  Gk)ld 
Min.  Go.  26  Colo.  App.  114,  141  Pac.  138, 
it  appeared  that  the  plaintiff  brought  an  ac- 
tion against  the  defendant  company  and  cer- 
tain officers  of  the  company  in  their  official 
capacity,  alleging  that  she  was  the  owner 
of  a  certain  certificate  of  stock  calling  for 
10,000  shares  of  the  capital  stock  of  the 
company;  that  she  delivered  the  same  to  the 
president  of  the  company  for  the  sole  pur- 
pose of  having  it  transferred  to  her  on  the 
books  of  the  company;  and  that  she  had  de- 
manded of  the  president  and  each  of  the 
individual  defendant  officers  of  the  company 
the  certificate  to  be  issued  in  lieu  of  the 
original  certificate,  but  that  they  had  re- 
fused to  deliver  it  to  her.  The  evidence 
showed  conclusively  that  the  certificate  of 
stock  was  delivered  to  the  president  of  the 
company  by  the  plaintiff,-  on  his  solicitation 
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and  request,  and  on  his  representation  that 
the  plaintiff  ought  to  have  that  certificate  * 
of  stock  taken  up  and  new  stock  issued  to 
her  in  lieu  thereof.  It  also  showed  that  the 
president  caused  the  same  to  be  canceled  by 
the  secretary  of  the  company,  and  in  lieu  of 
it  various  certificates  ot  stock,  representing 
the  same  amount  in  the  aggregate  as  the 
original  certificate,  were  issued  to  the  presi- 
dent, the  secretary,  and  other  officers  of  the 
company  who  were  made  defendants.  It 
was  held  that  the  trial  court  had  erred  in 
granting  a  nonsuit  at  the  close  of  the  plain- 
tiff's testimony,  as  there  was  more  than  a 
scintilla  of  evidence  in  support  of  her  case. 

.  In  Louisville  R.  Co.  v.  Buckner  (Ky.)  113 
S.  W.  90,  it  appeared  that  the  plaintifiTs  in- 
testate was  in  the  employ  of  the  city  as  a 
street  sweeper;  and  it  was  the  contention 
of  the  plaintiff  that,  while  standing  in  the 
south  track  of  the  defendant's  railway  at 
its  intersection  with  another  street,  looking 
eastwardly  and  engaged  at  work,  he  was 
struck  and  so  injured  by  one  of  the  defend- 
ant's cars,  approaching  him  from  the  rear, 
as  to  cause  his  death.  On  the  other  hand, 
it  was  the  defendant's  contention  that,  just 
before  the  car  struck  the  employee,  he  was 
knocked  in  front  of  it  by  lumber  projecting 
from  a  passing  wagon,  and  that  the  car  could 
not  be  stopped  in  time  to  prevent  its  striking 
him.  It  was  conceded  by  the  defendanfa 
counsel  that  there  was  a  scintilla  of  evidence 
which  authorized  the  submission  of  the  case 
to  the  jury,  and  it  was  held  that  there  was 
some  evidence,  and  more  than  a  scintilla,  to 
sustain  the  plaintiff's  theory  of  the  manner 
in  which  the  employee  received  his  injuries, 
and  to  support  a  verdict  in  his  favor. 

In  Washington  v.  Missouri,  etc.  R.  Co.  90 
Tex.  314,  38  S.  W.  764  {reversing  36  S.  W. 
778),  the  action  was  for  damages  for  death 
due  to  negligence.  The  evidence  showed  that 
the  plaintiff's  intestate  was  seen  walking 
along  a  footpath  on  the  defendant's  right  of 
way,  which  people  were  in  the  habit  of  using 
and  which  was  in  a  deep  cut.  Shortly  after- 
ward there  was  a  wreck  caused  by  the  colli- 
sion of  two  sections  of  a  freight  train  which 
had  become  uncoupled,  and  the  body  of  the 
intestate  was  found  under  the  tank  of  an 
oil  car  in  the  train,  which  had  been  derailed, 
a  few  feet  from  the  track.  It  was  held  that 
there  was  more  than  a  mere  scintilla  of  evi- 
dence and  that  the  case  ought  to  have  been 
submitted  to  the  jury. 

In  Butts  V.  Atlantic,  etc.  R.  Co.  133  K  C. 
82,  45  S.  £.  472,  an  action  to  recover  damages 
for  personal  injuries  received  by  being  struck 
by  a  train,  there  was  testimony  tending  to 
provQ  that  the  plaintiff  was  traveling  along  a 
public  highway  within  the  corporate  limits  of 
the  city  where  the  highway  crossed  the  track 
at  an  acute  angle,  both  the  plaintiff  and 
the  train  going  in  the  same  relative  direc- 


tion; that  no  signal  for  the  crossing  vras 
given  either  by  bell  or  whistle;  and  that  the 
.plaintiff  stopped,  looked,  and  listened,  and 
heard  nothing.  It  was  held  that,  taking  the 
plaintiff's  evidence  as  true,  and  construing 
all  the  evidence  in  the  light  most  favorable 
to  the  plaintiff,  there  was  more  than  a  scin- 
tilla of  evidence  tending  to  prove  his  conten- 
tion. 

In  Craft  v.  Norfolk,  etc.  R.  Co.  136  N.  C. 
49,  48  S.  £.  619,  the  plaintiff  testified  that 
the  defendant  cut  a  canal  whereby  the  waters 
of  a  branch,  which  previously  thereto  flowed 
into  a  creek  below  his  land,  were  turned  into 
that  creek  at  a  point  above  his  land;  that 
this  diversion  caused  the  water  in  the  creek, 
which  was  his  eastern  boundary,  to  rise  and 
overflow  his  land  to  such  an  extent  as  to 
destroy  his  crop  tor  two  previous  years.  An- 
other witness  testified  for  the  plaintiff  in 
substantial  corroboration.  It  was  held  that 
there  was  more  than  a  scintilla  of  evidence 
tending  to  prove  the  plaintiff's  contention. 

In  Cox  V.  High  Point,  etc.  R.  Co,  147  N. 
C.  353,  61  S.  £.  183,  the  evidence  showed 
that  in  the  morning  a  mail  clerk,  in  his 
usual  health,  who  had  been  found  by  a  physi- 
cian less  than  a  month  before  to  be  in  normal 
condition,  left  his  home  in  the  discharge  of 
his  duty  to  enter  and  remain  in  the  mail 
car  from  Ashboro  to  High  Point,  not  exceed- 
ing twenty-eight  miles;  that  he  was  in  the 
car  at  the  time  it  jumped  the  track  and  bv 
striking  or  being  thrown  against  iron  racks 
or  tables  was  bruised  on  his  body  and  in  the 
region  of  his  kidneys.  Acute  Bright's  dis- 
ease developed  resulting  in  pneumonia  and 
causing  his  death.  It  was  held  that  his  ad- 
ministrator in  an  action  for  damages  for  his 
death  had  introduced  evidence  which  was 
very  much  more  than  a  mere  scintilla,  and 
that  the  issue  should  have  been  submitted  to 
the  jury. 

In  Currie  v.  Gilchrist,  147  X.  C.  648,  61 
S.  E.  581,  an  action  to  recover  the  possession 
of  land,  wherein  the  evidence  showed  a  lap- 
page  of  the  two  titles,  it  was  held  that  there 
was  more  than  a  scintilla  of  evidence  as  to 
the  location  of  the  boundaries  described  in 
the  grant  and  deeds  on  which  the  plaintiff 
relied  to  show  title. 

In  Forsyth  v.  Zebulon  Cotton  Oil  Mill  Go. 
167  N.  C.  179,  83  6.  E.  320,  the  evidence 
tended  to  prove  that  the  plaintiff  was  em- 
ployed in  the  cotton  seed  room  of  the  defend- 
ant to  put  cotton  seed  in  the  seed  conveyor^ 
in  which  position  the  plaintiff  had  been  work- 
ing for  several  weeks.  The  room  in  which 
the  conveyor  was  operated  was  a  large  room 
with  a  revolving  shaft  above,  which  operated 
the  machinery.  The  room  was  usually  filled 
with  cotton  seed,  piled  up  high.  The  evidence 
showed  that  this  was  necessary  in  the  opera- 
tion of  the  defendant's  business,  for  the  pur- 
pose  not   only   of   storing   the  cotton  seed, 
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but  of  feeding  the  conveyor.  At  the  time  of 
the  injury  the  cotton  seed  was  piled  up  in 
the  room  so  that  the  plaintiff,  after  woric 
hours,  crawled  on  his  all-fours  between  the 
end  of  the  shafting  and  the  side  of  the  house, 
and,  coming  in  contact  with  the  shafting,  was 
injured.  The  alleged  negligence  consisted  in 
the  failure  of  the  defendant  to  provide  a 
reasonably  safe  way  for  the  plaintiff  to  get 
out  of  the  building  without  climbing  over  the 
cotton  seed  near  the  revolving  shaft  in  the 
manner  in  which  he  did.  There  was  evidence 
tending  to  prove  that  there  was  a  way  pro- 
vided for  the  plaintiff  and  other  employees 
to  get  out,  and  that  it  was  possible  for  them 
to  go  from  the  place  where  plaintiff  was 
working  and  cross  over  to  the  other  side  of 
the  building,  across  the  cotton  seed,  and  in 
that  way  avoid  the  shafting  and  get  to  the 
door.  There  was  other  evidence  tending  to 
prove  that  the  plaintiff,  with  a  few  minutes' 
work  with  a  shovel,  could  very  easily  have 
shoveled  aside  the  cotton  seed  and  thus  made 
hia  way  to  the  door.  It  was  held  that  there 
was  more  than  a  scintilla  of  evidence  tending 
to  prove  the  plaintiff's  contention  that  his 
injury  had  been  caused  by  the  defendant's 
negligence. 

In  Zollicoffer  v.  Zollicoffer,  168  N.  C.  326, 
84  S.  £.  349,  it  appeared  that  the  owner  of 
a  certificate  of  stock  requested  the  plaintiff 
to  take  and  keep  it  for  his  daughter,  but  he 
declined  to  do  so,  stating  that  she  was  the 
one  to  hold  it.  Iliereupon  she  indorsed  it 
to  the  daughter  and  placed  it  in  her  Bible. 
It  was  held  that  the  evidence  on  the  ques- 
tion of  delivery,  while  very  slight,  was  more 
than  a  scintilla  and  was  sufficient  to  carry 
the  case  to  the  jury. 

The  Hawaiian  statute  (R.  L.  sec.  1798) 
requires  that  all  questions  of  fact  shall  be 
submitted  to  the  jury  for  their  determination 
without  any  comment  on  the  reliability  of 
the  witnesses  or  the  weight  of  the  evidence 
by  the  trial  judge.  It,  however,  contains  a 
provision  that  it  shall  not  '*be  construed  to 
prohibit  the  setting  aside  of  a  verdict  ren- 
dered by  such  jury,  in  a  proper  case,  as  being 
against  the  weight  of  evidence,  and  the 
granting  of  a  new  trial  therein."  In  Robinson 
V.  Honolulu  Rapid  Transit,  etc.  Go.  20  Hawaii 
466,  the  court  held  that  the  foregoing  proviso 
could  not  be  construed  as  authorizing  a  trial 
judge  to  set  aside  a  verdict  simply  because 
in  his  judgment  it  was  against  the  weight  of 
evidence,  when  there  was  some  substantial 
evidence  to  support  it,  and  the  verdict  had 
not  been  attacked  on  any  other  ground.  In 
other  words,  it  was  held  that,  in  a  case  where 
the  verdict  was  supported  by  more  than  a 
scintilla  of  evidence,  it  was  not  ''a  proper 
case"  in  which  to  set  aside  the  verdict  on  the 
sole  ground  that  it  was  against  the  weight 
of  the  evidence. 
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Printias  —  Publlo  Oontraet  —  Idmita- 
tion  to  Besidenta  —  VaUditx- 

Laws  1916.  c.  135,  §  3,  prohibiting  the  let- 
ting by  boards  of  supervisors  of  counties  of 
contracts  to  furnish  the  county  with  blank 
books,  stationery,  etc.,  to  any  bidder  who  is 
a  nonresident  of  the  state,  who  has  not  a 
printing  plant  in  the  state  or  who  is  not 
a  bona  fide  resident  of  the  state  actually  en- 
gaged in  the  printing  business  is  not  violative 
of  Const.  U.  S.  art.  1,  §  8  (8  Fed.  St.  Ann. 
363),  giving  Congress  the  right  to  regulate 
commerce  among  the  several  states,  since 
such  provision  of  the  constitution  is  not  in- 
tendea  to  affect  contracts  which  have  an  indi- 
rect or  remote  bearing  on  commerce  between 
the  states,  and  a  state  in  the  exercise  of  its 
police  power  may  make  regulations  which  in- 
directly affect  interstate  commerce;  it  being 
only  direct  interferences  with  the  freedom  of 
such  commerce  that  bring  the  case  within  the 
exclusive  domain  of  federal  legislation. 

[See  note  at  end  of  this  case.] 

Same. 

Laws  1916,  c.  135,  §  3,  is  not  violative  of 
Const.  U.  S.  art.  4,  §  2  (9  Fed.  St.  Ann. 
158 ) ,  providing  that  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  states, 
since  counties  are  mere  political  subdivisions 
of  the  state  for  the  purpose  of  exerciaing  a 
part  of  its  powers  and  may  exert  only  such 
powers  as  are  expressly  granted  to  them  or 
necessarilv  impli^  from  those  granted,  so 
that  regulation  of  their  contracts  is  a  regula- 
tion of  the  contracts  of  the  state,  and  no 
person  engaged  in  stationery  business  is  enti- 
tled to  absolute  right  to  contract  with  the 
state. 

[See  note  at  end  of  this  case.] 

Same. 

Laws  1916,  c.  135,  §  3,  is  not  violative  of 
Const.  U.  S.  Amend.  14  (a)  (9  Fed.  St.  Ann. 
392,  416,  538),  providing  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  the  citizens 
of  the  United  States,  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  laws. 

[See  note  at  end  of  this  case.] 

Same. 

Laws  1916,  c.  135,  §  3,  is  not  violative  of 
Const.  %  107,  providing  that  stationery,  print- 
ing, etc.,  used  by  th^  legislature  and  other 
departments  of  the  government  shall  be  per* 
formed  under  contract  subject  to  the  approval 
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of  the  governor  and  state  treasurer,  since  a 
county  is  not  a  department  of  the  state  but  a 
political  subdivision. 

[See  note  at  end  of  this  case.] 

Constitutional  Lair  ^  Polioy  of  8tat« 
ute. 

The  wisdom  of  laws,  etc.,  is  a  matter  for 
the  legislature,  and  it  is  the  sole  duty  of  the 
courts  to  say  whether  the  act  as  passed  is 
violative  of  the  state  or  federal  constitutions. 

Quo  Warranto  —  Violation  of  Cliartor 
by  Corporation. 

Quo  warranto  is  the  proper  remedy  for  the 
attorney  general  of  the  state  to  pursue,  where 
a  corporation  practiced  fraud  in  obtaining  its 
charter  and  the  acts  of  the  alleged  corpora- 
tion under  the  charter  have  been  all  in  viola- 
tion of  law. 

Domnrrer  —  Effect  as  Admission. 

A  demurrer  to  an  information  in  quo  war- 
ranto proceeding  admits  all  the  allegations 
contained  in  the  information,  and  it  is  the 
duty  of  the  appellate  court  in  reviewing  the 
case  to  assume  that  the  allegations  are  true 
as  stated. 

Appeal  from  Circuit  Court,  Tate  county: 
DiNKiNS,  Judge. 

Quo  warranto  proceeding.  Ross  A.  Collins, 
Attorney  General,  relator,  and  Senatobia 
Blank  Book  and  Stationery  Company,  der 
fendant.  Judgment  for  defendant.  Relator 
appeals.  The  facts  are  stated  in  the  opinion. 
Revbbsed. 

R,  H.  d  J.  JET.  Thompson,  Fulton  Thompson 
and  Ross  A,  Collins  for  appellant. 

Mayes,  WeUa,  May  d  Sanders  for  appellee. 

[256]  Stkes,  J. — ^This  was  a  quo  warranto 
proceeding  instituted  in  the  circuit  court  of 
Tate  county  by  the  state  of  Mississippi,  on 
the  relation  of  the  Attorney-General,  against 
appellee,  a  corporaticm,  organized  under  the 
laws  of  Mississippi,  domiciled  in  Tate  county. 
The  defendant  demurred  to  the  information, 
which  demurrer  was  sustained  by  the  circuit 
court,  and  the  cause  dismissed;  from  which 
judgment  sustaining  the  demurrer,  this  ap- 
peal is  prosecuted. 

Among  other  things,  the  information  al- 
leged: •  That  shortly  after  the  passage  of 
chapter  135,  Laws  of  1916  (p.  193),  prohibit- 
ing the  letting  by  boards  of  supervisors  of 
the  several  counties  of  contracts  to  furnish 
the  counties  with  blank  books,  stationery, 
etc.,  to  any  bidder  who  is  a  nonresident  of  the 
state  of  Mississippi,  who  has  not  a  printing 
plant  in  the  state,  or  who  is  not  a  bona  fide 
resident  of  the  state  actually  engaged  in  the 
printing  business,  the  charter  of  incorpora- 
tion of  appellee  was  applied  for  and  granted. 
That  the  objects  and  purposes  of  the  applica- 
tion for  this  charter  of  the  appellee  were  not 
to  enable  it  to  do  a  lawful  business  in  the 


state,  but  that  its  objects  and  purposes  were 
unlawful  and  fraudulent;  its  objects  and  par- 
poses  were  to  circumvent  the  statutes  of  Uie 
state  and  to  perpetrate  a  fraud  on  the  laws 
of  the  state.  That  the  objects  and  purposes 
of  the  incorporators  were  to  enable  Geo.  D. 
Bernard  &  Co.,  of  St.  Louis,  Mo.,  a  nonresi- 
dent printing,  blank  book,  and  stationery 
company,  to  make  contracts  with  the  varioiu 
boards  of  supervisors  of  the  counties  of  the 
state  in  the  name  of  the  appellee  company 
for  the  furnishing  of  the  blank  books  and 
stationery  and  necessary  printing  required 
by  law  to  be  done  by  them. 

A  part  of  the  information  reads  as  followe: 

"In  short,  the  defendant  company  was  in- 
corporated to  be,  and  is,  a  mere  dummy  of 
the  said  Geo.  D.  Barnard  &  Co.  Defendant 
company  never  has  had,  and  has  not  now, 
a  printing  nor  a  blank  book  nor  a  stationery 
plant  [267J  in  this  state  of  sufficient  capacity 
to  execute  the  contracts  which  it  has  ob- 
tained formerly  from  several  counties  of  the 
state,  as  hereinafter  shown,  nor  to  execute 
the  several  contracts  which  it  has  sought  to 
obtain  from  any  other  counties.  Its  entire 
purpose  has  been  to  obtain  contracts  for 
blank  books,  stationery,  and  printing  from 
the  counties  in  its  name  and  to  have  the 
said  contracts  executed  by  Geo.  D.  Barnard 
&  Co.,  the  aforesaid  nonresident  printing, 
stationery,  and  blank  book  company. 

''In  pursuance  of  such  fraudulent  intent 
and  purpose,  and  with  the  design  and  intent 
to  defeat  the  laws  of  this  state,  the  said 
defendant  corporation,  falsely  pretending  to 
be  a  bona  fide  resident  of  this  state  and  a 
domestic  printing^  blank  book,  and  stationery 
company,  has  deceived  and  defrauded  the 
boards  of  supervisors  of  various  counties  of 
this  state." 

The  information  prays  for  judgment  of 
forfeiture  and  ouster  against  the  appellee. 

The  demurrer  admits  the  allegations  al- 
leged in  the  information,  and  its  sole  ohject 
and  purpose  is  to  challenge  the  constitution- 
ality of  chapter  135  of  the  Laws  of  1916  (p. 
193). 

Section  1  of  this  act  provides  the  method 
to  be  followed  by  the  board  of  public  con- 
tracts in  the  making  of  contracts  for  the 
state  printing  proper  and  for  the  different 
departments  of  the  state  government.  That 
section  of  the  act  does  not  deal  with  the 
contracts  for  printing  stationery,  etc.,  for  the 
counties.  Section  3  of  the  act  relates  to 
the  letting  of  the  contracts  by  the  various 
boards  of  supervisors  and  is  the  act  before 
us  for  construction.  As  amended,  this  act 
now  reads  as  follows: 

"The  boards  of  supervisors  of  the  several 
counties  of  the  state  shall,  on  the  last  Mon- 
day in  July,  1916,  or  as  soon  therealter  as 
practicable,    and    on   a    corresponding  date 
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every  two  years  thereafter,  after  having  ad- 
vertised in  some  local  newspaper  for  thirty 
days  inviting  sealed  proposals,  let  to  the  low- 
est responsible  bidder  [258J  contracts  for  the 
purpose  of  record  and  blank  books,  tax  re- 
ceipts,  warrant  books,  pay  certificates,  sta- 
tionery, ofSce  supplies,  legal  form  and  such 
other  books  and  blanks  as  are  used  by  the 
county     and    district    officers.      They    shall 
classify    same    into    the    following    classes: 
(1)  Blank  books  and  record  books;  (2)  print- 
ed blanks  and  printed  stationery;   (3)  ruled 
and  printed  blanks;    (4)   tax  receipts,  war- 
rants and  such  forms  in  simple  binding;   (5) 
stationery  and  office  supplies  and  furniture, 
not  including  specially  mled  or  printed  work ; 
and  the  same  shall  be  let  by  classes,  and  all 
contracts  for  county  printing  of  the  second 
and  third  classes  shall  be  by  the  supervisors 
and  awarded  to  the  lowest  responsible  bidder 
of   local  printing  establishments  in  the  re* 
spective  counties,  provided  the  same  can  be 
satisfactorily   done  there.     Also  local  deal- 
ers of  the  various  counties  shall  be  allowed 
the  same  privileges  of  bidding  for  the  furnish- 
ing of  files,  furniture,  etc.,  in  the  fifth  class, 
as  is  herein  provided  for  the  local  printing, 
establishments  for  the  second  and  third  class. 
If  no  contract  is  made  for  any  one  of  the 
schedules  except  those  held  by  the  local  print- 
ers  of   the   respective   counties,   the  officers 
shall  buy  supplies  not  contracted  for  through 
the  contractor,  provided  his  prices  are  equal 
to  those   of   other   printing  establishments. 
Contracts  for  other  classes  may  be  awarded 
to  worthy   and   capable    printing  establish- 
ments of  this  state,  actually  engaged  in  the 
printing  business,  and  paying  taxes  thereon 
in  the   state,  and  classified  schedules   shall 
be  furnished  by  the  board  of  supervisors  to 
prospective  bidders  on  request,  clearly,  show- 
ing and  clearly  defining  what  is  wanted  of 
each  of  said  classes  of  work,  and  besides,  the 
clerk  of  the  board  of  supervisors  shall,  at 
least  ten  days  before  the  awarding  of  con- 
tracts,   forward    by    mail,    postage   prepaid, 
Buch  classified  schedules  to  at  least  twelve 
printers  or  printing  establishments  of  char- 
acter and  ability,  all  of  whom  shall  be  resi- 
dents of  this  state.     Proposals  shall  be  ad- 
dressed  [269]  to  the  clerk  of  the  board  of 
supervisors  and  shall  be  so  marked  as  to 
designate  what  it  is.'' 

The  demurrer  in  this  case  challenges: 
First,  the  constitutionality  of  this  act,  al- 
leging that  it  violates  the  commerce  clausoi 
section  8,  article  1,  of  the  federal  Constitu- 
tion; second,  that  it  violates  section  1  of 
the  Fourteenth  Amendment  of  the  federal 
Constitution;  and,  third,  that  it  violates 
section  107  of  the  Constitution  of  Mississip- 
pi; fourth,  that  said  information  does  not 
charge  any  present  or  past  violation  of  any 
law.    It  is  also  argued  in  the  brief  of  the 


appellee  that  this  act  is  violative  of  article 
4,  section  2,  of  the  federal  Constitution. 
There  are  other  assignments  in  the  demurrer, 
bu^  they  are  not  seriously  pressed  upon  us 
by  the  appellee,  and  we  do  not  think  it  neces- 
sary to  notice  any  save  those  above  enu- 
merated. 

We  shall  first  consider  the  question  as  to 
whether  or  not  this  act  is  violative  of  any 
of  the  provisions  of  the  Constitution  of  the 
United  States  above  mentioned.  Article  1, 
section  8,  gives  Congress  the  right  "(3)  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
dian tribes."  (8  Fed.  St.  Ann.  363).  Article 
4,  section  2: 

"(1)  The  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states."  (9  Fed.  St. 
Ann.  158), 

Section  1  of  the  Fourteenth  Amendment: 

"(a)  No  state  shall  make  or  .enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.'* 
(9  Fed.  St.  Ann.  392,  416,  538). 

That  the  legislature  has  the  power  to  enact 
laws  regulating  the  letting  of  contracts  for 
its  printing  and  that  of  its  subdivisions  is 
not  and  cannot  be  questioned.  That  the  coun- 
ty is  a  subdivision  of  the  state  is  also  not 
questioned. 

[260]  The  first  question,  then,  is:  Does 
this  act  violate  any  of  the  enumerated  pro- 
visions of  the  federal  Constitution?  The  act 
in  question  does  not  attempt  to  regulate  any 
contracts  save  those  of  the  state  itself  and 
its  subdivisions,  which  are,  upon  the  last 
analysis,  contracts  of  the  state.  In  other 
words,  by  this  act  the  state  is  but  regulat- 
ing and  saying  with  whom  it  will  make  its 
own  contracts  for  work  of  this  character. 
It  is  well  also  to  bear  in  mind  that  an  indi- 
vidual has  a  perfect  right  to  make  a  contract 
with  any  one  whom  he  pleases.  It  follows, 
also,  that  the  state  has  a  right  to  make  a 
contract  with  any  one  whom  it  pleases  un- 
less it  contravenes  in  some  way  either  the 
federal  or  the  state  Constitution.  The  law 
in  question  in  no  way  attempts  to  regulate 
interstate  commerce.  The  section  of  the  act 
in  question  is  a  direction  to  the  officers  of 
the  counties  prescribing  the  manner  and 
from  whom  they  shall  receive  bids  for  the 
county  supplies  mentioned  in  the  act.  These 
county  officers  are  agents  of  the  county  and 
can  only  act  by  legislative  authority,  and  in 
the  making  of  these  contracts  these  acts  only 
relate  to  the  regulation  of  the  state's  and  its 
subordinates'  own  business.  Neither  the  state 
nor  any  county  can  be  forced,  without  its 
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permission,  to  enter  into  a  contract  with  an 
individual  or  a  corporation  without  its 
<the  state's)  permission,  unless  there  is  some 
provision  in  one  of  these  Constitutions  're- 
quiring it  to  do  so.  There  is  no  such  express 
provision  in  either  of  the  Constitutions. 
While  the  state  cannot  be  compelled  without 
its  consent  to  enter  into  a  contract  with  any 
individual  or  corporation,  yet  the  act  in 
question  expressly  provides  how  both  resident 
and  nonresident  citizens  or  corporations  may 
qualify  to  bid  for  the  work  provided  for  un- 
der this  act.  The  sum  and  substance  of  the 
act  is  merely  to  compel  those  who  desire  to 
do  this  work  for  the  state  or  its  subdivisions 
to  become  amenable  to  the  process  of  the 
courts  of  the  state  and  to  do  certain  of  the 
work  within  the  limits  of  the  state.  These 
are  reasonable  regulations  for  the  welfare  of 
the  state  and  its  [261]  subdivisions;  the  ob- 
ject being  to  protect  the  state  from  bidders 
who  are  without  the  jurisdiction  of  the  state 
and  also  having  in  view  the  upbuilding  of 
the  state  by  the  construction  within  its  lim< 
its  of  the  establishments  necessary  to  do  this 
work.  This  may  very  well  be  classed  as  a 
police  regulation. 

In  these  days  of  quick  communication  and 
transportation  among  the  states  of  the  Union, 
in  its  broadest  sense,  any  contract  made  by  a 
state  or  its  subdivision  may  in  some  way 
indirectly  affect  interstate  commerce.  That 
is  to  say,  most  likely  some  of  the  raw  or 
manufactured  material  which  may  be  used 
in  its  public  buildings  or  in  the  furnishing 
or  outfitting  of  any  of  the  county  or  state 
ofSces,  may  be  transported  into  the  state 
from  another  state.  This  in  no  way  is  an 
interference  with  interstate  commerce.  The 
supreme  court  of  the  United  States,  in  a  case 
which  is  directly  in  point  on  this  proposi- 
tion, has  stated  the  law  in  these  apt  terms: 

"The  right  of  a  state,  in  the  exercise  of 
the  police  power,  to  make  regulations  which 
indirectly  affect  interstate  commerce,  has  been 
frequently  sustained.  In  the  present  case  it 
may  be  that  the  use  of  this  kind  of  asphalt, 
under  municipal  authority  conferred  by  the 
state,  will  in  a  limited  degree  affect  inter- 
state commerce;  but  it  certainly  is  not  one 
of  those  direct  interferences  with  the  power 
over,  and  express  control  of,  the  subject  given 
by  the  Constitution  to  Congress.  In  this  day 
of  multiplied  means  of  intercourse  between 
the  states  there  is  scarcely  any  contract  which 
cannot,  in  a  limited  or  remote  degree,  be 
said  to  affect  interstate  commerce.  But  it  is 
only  direct  interferences  with  the  freedom  of 
such  commerce  that  bring  the  case  within 
the  exclusive  domain  of  federal  legislation.** 
Field  V.  Barber  Asphalt  Paving  Co.  194  U. 
S.  618,  24  S.  Ct.  784,  48  U.  S.  (L.  ed.)  1142. 
In  the  case  above  quoted  from,  in  further 
discussing   the   question    as   to   whether   or 


not  the  commerce  clause  of  the  federal  Con- 
stitution was  violated,  the  court  says: 

[262]  "It  is  not  intended  to  affect  con- 
tracts which  have  a  remote  and  indirect  bear- 
ing upon  conuneroe  between  the  states." 

It  was  necessary  to  transport  into  the  state 
of  Missouri  the  asphalt  contracted  for  in 
that  work. 

The  remaining  objections  to  this  law,  under 
the  federal  Constitution,  are  disposed  of  in 
the  case  of  Atkin  v.  Kansas,  191  U.  S.  207, 
24  8.  Ct.  124,  48  U.  S.  (L.  ed.)  148.  The 
state  of  Kansas  passed  laws  making  it  a 
criminal  offense  for  a  contractor  to  permit 
or  require  an  employee  to  perform  labor  upon 
public  worics  in  excess  of  eight  Lours  a  day. 
This  law  was  violated  by  the  appellant,  who 
was  convicted,  and  prosecuted  an  appeal  to 
the  Supreme  Court  of  the  United  States. 
The  appellant  Atkin,  when  he  violated  this 
law,  was  constructing  a  brick  pavement  for 
the  municipality  of  Kansas  City.  The  con- 
tention of  the  appellant  in  that  case  was  that 
the  law  in  question  violated  the  first  section 
of  the  Fourteenth  Amendment. 

"These  questions — ^indeed,  the  entire  argn- 
ment  of  defendant's  counsel — seem  to  attach 
too  little  consequence  to  the  relation  exist- 
ing between  a  state  and  its  municipal  cor- 
porations. Such  corporations  are  the  creat- 
ures— ^mere  political  subdivisions— of  the 
state,  for  the  purpose  of  exercising  a  part 
of  its  powers.  They  may  exert  only  each 
powers  as  are  expressly  granted  to  them,  or 
such  as  may  be  necessarily  implied  from 
those  granted.  What  they  lawfully  do  of 
a  public  character  is  done  under  the  sanction 
of  the  state.  They  are,  in  every  essential 
sense,  only  auxiliaries  of  the  state  for  the 
purposes  of  local  government.  They  may  be 
created,  or,  having  been  created,  their  pow- 
ers may  be  restricted  or  enlai^ged  or  alt^ 
gether  withdrawn  at  the  will  of  the  legis- 
lature ;  the  authority  of  the  legislature,  when 
restricting  or  withdrawing  such  powers,  being 
subject  only  to  the  fundamental  condition 
that  the  collective  and  individual  rights  of 
the  people  of  the  municipality  shall  not  there- 
by be  destroyed.  (Citing  authorities.)  In 
the  case  last  [263]  cited  (Williams  v.  Eg- 
gleston,  170  U.  S.  304,  310,  19  8.  Ct.  617,  42 
U.  S.  (L.  ed.)  1047,  1049),  we  said  that  'a 
municipal  corporation  is,  so  far  as  its  purely 
municipal  relations  are  concerned,  simply 
an  agency  of  the  state  for  conducting  the 
affairs  of  government,  and  as  such  it  is  sub- 
ject to  the  control  of  the  legislature.'    .    .   > 

"The  improvement  of  the  boulevard  in 
question  was  a  work  of  which  the  state,  if 
it  had  deemed  it  proper  to  do  so,  conld 
have  taken  immediate  charge  by  its  own 
agents ;  for  it  is  one  of  the  functions  of  gov- 
ernment to  provide  public  highways  for  the 
convenience  and  comfort  of  the  people.    Is- 
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stead  of  undertaking  that  work  directly,  the 
state  invested  one  of  its  governmental  agen- 
cies with  power  to  care  for  it.  Whether 
done  by  the  state  directly  or  by  one  ol  its 
instrumentalities,  the  work  was  of  a  pu})lic> 
not  private,  character. 

"If,  then,  the  work  upon  which  the  defend- 
ant employed  Reese  was  of  a  public  char- 
acter, it  necessarily  follows  that  the  statute 
in  question,  in  its  application  to  those  imder-. 
taking  work  for  or  on  behalf  of  a  municipal 
corporation  of  the  state,  does  not  infringe 
the  personal  liberty  of  any  one.  It  may  be 
that  the  state,  in  enacting  the  statute,  in- 
tended to  give  its  sanction  to  the  view  held 
by  many  that>  all  things  considered,  the 
general  welfare  of  employees,  mechanics,  and 
workmen,  upon  whom  rest  a  portion  of  the 
burdens  of  government,  will  be  subserved  if 
labor  performed  for  eight  continuous  hours 
was  taken  to  be  a  full  day's  work;  that  the 
restriction  of  a  day's  work  to  that  number 
of  hours  would  promote  morality,  improve 
the  physical  and  intellectual  condition  of 
laborers  and  workmen,  and  enable  them  the 
better  to  discharge  the  duties  appertaining 
to  citizenship.  We  have  no  occasion  here  to 
consider  these  questions,  or  to  determine  upon 
which  side  is  the  sounder  reason;  for,  what- 
ever may  have  been  the  motives  controlling 
the  enactment  of  the  statute  in  question,  we 
can  imagine  no  possible  ground  to  dispute 
the  power  of  the  state  to  declare  that  no  one 
undertaking  work  for  it  or  [264]  for  one  of 
its  municipal  agencies  should  permit  or  re- 
quire an  employee  on  such  work  to  labor  in 
excess  of  eight  hours  each  day,  and  to  in- 
flict punishment  upon  those  who  are  embraced 
by  such  regulations  and  yet  disregard  them. 
It  cannot  be  deemed  a  part  of  the  liberty 
of  any  contractor  that  he  be  allowed  to  do 
public  work  in  any  mode  he  may  choose  to 
adopt,  without  regard  to  the  wishes  of  the 
state.  On  the  contrary,  it  belongs  to  the 
state,  as  the  guardian  and  trustee  for  its 
people,  and  having  control  of  its  affairs,  to 
prescribe  the  conditions  upon  which  it  will 
permit  public  work  to  be  done  on  its  be- 
half, or  on  behalf  of  its  municipalities.  No 
court  has  authority  to  review  its  action  in 
that  respect.  Regulations  on  this  subject 
suggest  only  considerations  of  public  policy. 
And  with  such  considerations  the  courts  have 
no  concern. 

"If  it  be  contended  to  be  the  right  of  every 
one  to  dispose  of  his  labor  upon  such  terms 
as  he  deems  best — as  undoubtedly  it  is — and 
that  to  make  it  .a  criminal  offense  for  a 
contractor  for  public  work  to  permit  or  re- 
quire his  employee  to  perform  labor  upon 
that  work  in  excess  of  eight  hours  each  day 
is  in  derogation  of  the  liberty  both  of  em- 
ployees and  employer,  it  is  sufficient  to  an- 
swer that  no  employee  is  entitled,  of  abso- 


lute right  and  as  a  part  of  his  liberty,  to 
perform  labor  for  the  state;  and  no  con- 
tractor for  public  work  can  excuse  a  viola- 
tion of  his  agreement  with  the  state  by  doing 
that  which  the  statute  under  which  he  pro- 
ceeds distinctly  and  lawfully  forbids  him 
to  do. 

''So,  also,  if  it  be  said  that  a  statute  like 
the  one  before  us  is  mischievous  in  its  ten- 
dencies, the  answer  is  that  the  responsibility 
therefor  rests  upon  legislators,  not  upon  the 
courts.  No  evils  arising  from  such  legisla- 
tion could  be  more  far-reaching  than  those 
that  might  come  to  our  system  of  govern- 
ment if  the  judiciary,  abandoning  the  sphere 
assigned  to  it  by  the  fundamental  law,  should 
enter  the  domain  of  legislation,  and,  upon 
ground  merely  of  justice  or  reason  or  wisdom, 
[265]  annul  statutes  that  had  received  the 
sanction  of  the  people's  representatives.  We 
are  reminded  by  counsel  that  it  is  the  solemn 
duty  of  courts  in  cases  before  them  to  guard 
the  constitutional  rights  of  the  citizen 
against  merely  arbitrary  power.  That  is 
unquestionably  true.  But  it  is  equally  true 
— indeed,  the  public  interests  imperatively 
demand — ^that  legislative  enactments  should 
be  recognized  and  enforced  by  the  courts  as 
embodying  the  will  of  the  people,  unless  they 
are  plainly  and  palpably,  beyond  all  ques- 
tion, in  violation  of  the  fundamental  law 
of  the  Constitution.  It  cannot  be  affirmed  of 
the  statute  of  Kansas  that  it  is  plainly  in- 
consistent with  that  instrument;  indeed,  its 
constitutionality  is  beyond  all  question." 
Atkin  V.  Kansas,  191  U.  S.  207,  24  S.  Ct. 
124,48  U.  S.  (L.  ed.)  148. 

The  same  contentions  so  earnestly  and  ably 
insisted  upon  by  the  appellee  in  the  present 
case  were  insisted  upon  in  the  Atkin  Case, 
so  liberally  quoted  from.  Paraphrasing  part 
of  the  above  quotation,  a  complete  answer  to 
the  argument  in  this  case  of  appellee  is  as 
follows:  It  is  sufficient  to  answer  that  no 
person  engaged  in  the  stationery  business  is 
entitled,  of  absolute  right  and  as  a  part  of 
his  liberty,  to  contract  with  or  to  perform 
labor  for  the  state;  and  no  contractor  for 
public  work  can  excuse  a  violation  of  his 
agreement  with  the  state  by  doing  that  which 
the  statute  under  which  he  proceeds  distinctly 
and  lawfully  forbids  him  to  do. 

The  act  in  question  in  no  way  violates  any 
provision  of  the  Federal  Constitution. 

It  is  contended  by  the  appellee  that  the 
act  violates  section  107  of  the  Constitution 
of  the  state  of  Mississippi,  which  reads  as 
follows : 

"All  stationery,  printing,  paper,  and  fuel, 
used  by  the  legislature,  and  other  depart- 
ments of  the  government,  shall  be  furnished, 
and  the  printing  and  binding  of  the  laws, 
journals,  department  reports,  and  other  print- 
ing and  binding,  and  the  repairing  and  fur- 
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nishing  the  halls  and  rooms  used  for  the 
meeting  of  the  legislature  and  its  commit- 
tees, shall  be  performed  under  contract,  to  be 
[266]  given  to  the  lowest  responsible  bidder, 
below  such  maximum  and  under  such  regu- 
lations as  may  be  prescribed  by  law.  No 
member  of  the  legislature  or  officer  of  any 
department  shall  be  in  any  way  interested 
in  6uch  contract,  and  all  such  contracts  shall 
be  subject  to  the  approval  of  the  Governor 
and  State  Treasurer." 

A  complete  answer  to  this  contention  is 
that  section  107  is  not  in  question  here.  It 
only  relates,  according  to  its  plain  provi- 
sions, to  contracts  for  the  stationery,  etc.,  of 
the  legislature  and  other  departments  of  the 
state  government,  which  contracts  are  sub- 
ject to  the  approval  of  the  Governor  and  the 
State  Treasurer.  The  contracts  of  subdivi- 
sions of  the  state,  such  as  counties,  are  not 
Intended  to  be  approved  by  the  Governor  and 
the  State  Treasurer.  They  are  not  depart- 
ments of  the  state,  as  are  contemplated  by 
the  above  section,  but  are  mere  subdivisions 
of  the  state.  This  is  manifest  when  we  con- 
sider the  laws  of  the  state  relating  to  these 
various  state  contracts  contemplated  by  sec- 
tion 107.  Section  1  of  the  act  here  in  ques- 
tion relates  to  those  contracts  covered  by 
section  107  of  the  Constitution.  The  con- 
istruction  of  that  section  is  not  here  involved, 
and  for  that  reason  we  do  not  feel  called  upon 
to  consider  its  constitutionality  in  this  case. 

Kindred  acts  of  other  states  have  been  held 
not  violative  either  of  their  state  or  the 
federal  Constitutions,  in  the  cases  of  Tribune 
Printing,  etc.  Co.  v.  Barnes,  7  N.  D.  591,  75 
N.  W.  904,  and  In  re  Gemmill,  20  Idaho  732, 
119  Pac,  298,  41  L.R.A.(N.S.)  711,  Ann.  Cas. 
1913A  76.  In  the  latter  case  there  is  quite 
an  extended  case  note  discussing  the  consti- 
tutionality of  these  various  acts. 

The  able  counsel  for  appellee  severely  criti- 
cize and  arraign  the  wisdom  of  this  act. 
They  say  it  is  but  a  shallow  pretense  to  give 
a  monopoly  to  resident  printers  and  station- 
ers of  Mississippi.  With  the  wisdom  of  the 
act  this  court  has  nothing  to  do.  That  is  a 
matter  entirely  for  the  lawmaking  body.  It 
is  solely  our  duty  to  say  whether  or  not  the 
act  as  passed  by  the  legislature  is  violative 
of  any  of  the  provisions  of  the  state  or  fed- 
eral [267]  Constitutions.  We  find  none  of  the 
provisions  of  either  Constitution  violated. 

It  is  further  contended  that  an  information 
by  quo  warranto  was  not  the  proper  remedy 
for  the  attorney-general  to  pursue.  The  in- 
formation alleges  that  the  incorporators  ob- 


tained this  charter  for  fraudulent  purposes; 
that  the  charter  was  fraudulentlv  obtained; 

«r 

that  all  of  the  acts  of  the  corporation  and 
of  its  incorporators  are  violations  of  the  law 
of  the  state.  We  find  in  the  brief  of  appellee 
a  quotation  from  the  case  of  State  v.  Minne- 
sota Tliresher  Mfg.  Co.  40  Minn.  213,  41  N. 
W.  1020,  3L.R.A.  510: 

"But  we  think  it  may  be  safely  stated  ss 
the  general  concensus  of  the  authorities  that, 
to  constitute  a  misuser  of  the  corporate  fran- 
chise such  as  to  warrant  its  forfeiture,  the 
ultra  virea  acts  must  be  so  substantial  and 
continued  as  to  amount  to  a  clear  vioUtion 
of  the  condition  upon  which  the  franchise 
was  granted,  and  so  derange  or  destroy  the 
business  of  the  corporation  that  it  no  longer 
fulfills  the  end  for  which  it  was  created. 
But  in  case  of  excess  of  powers  it  is  onij 
where  some  public  mischief  is  done  or  threat- 
ened that  the  state,  by  the  attorney-general, 
should  interfere." 

The  information  in  this  case  not  only  al- 
leges that  a  fraud  was  practiced  upon  the 
state  in  obtaining  the  charter,  but  that  the 
acts  of  this  alleged  corporation  under  this 
charter  are  all  violations  of  the  law.  Under 
the  facts  alleged  in  the  information,  and 
under  section  4017  of  the  Code  of  1906,  quo 
icarranto  was  eminently  the  correct  proce- 
dure. The  demurrer,  of  course,  admits  all 
the  allegations  contained  in  the  information, 
and  it  is  our  duty  to  assume,  in  reviewing 
this  ease,  that  these  all^ations  are  true  as 
stated.  The  information  should  have  been 
answered. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  leave 
to  the  appellee  to  answer  within  thirty  days 
after  the  mandate  of  this  court  ia  filed  in 
the  lower  court. 

Reversed  and  remanded* 


NOTE. 

It  is  held  in  the  reported  case  that  a  stat- 
ute forbidding  the  letting  of  any  county  coo- 
tract  for  blank  books,  stationery  or  the  like 
to  any  person  who  has  not  a  printing  plant 
in  the  state  or  is  not  a  resident  of  the  state 
engaged  in  the  printing  business  is  neither 
an  interference  with  interstate  commerce  nor 
an  abridgement  of  the  privileges  or  immuni- 
ties of  the  citizens  of  the  several  states.  The 
validity  of  a  statute  requiring  public  print- 
ing, etc.,  to  be  done  within  the  state  is  dis- 
cussed in  the  note  to  In  re  Gemmiily  Ann. 
Cas.  1913A  76. 
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—    Banking     Conunissionor     — 
Stains  and  Powom. 

Under  Laws  1912,  c.  4,  §  2,  providing  for 
a  banking  commissioner  and  prescribing  his 
powers  and  duties,  the  commissioner  is  not  a 
^'receiver"  nor  an  ''assignee  for  the  benefit  of 
creditors/'  the  powers  of  a  receiver  being  lim- 
ited by  the  appointing  court,  and  of  the  as- 
signee by  the  powers  and  rights  of  his  assign- 
or, but  those  of  the  commissioner  are  limited 
only  by  the  statute. 

Power  to  Regnlate. 

Banks  are  proper  subjects  of  regulation  by 
the  police  power,  since  they  are  the  chief 
repositories  of  the  money  of  the  country,  and 
their  solvency  should  be  safeguarded. 

Ponrem    of    Banking    Commisaioner   «■ 
Bvinffins  Action. 

Under  Laws  1912,  c.  4,  §  2,  creating  the 
office  of  banking  commissioner  and  prescrib- 
ing his  duties  and  powers,  the  commissioner, 
on  taking  charge  of  an  insolvent  bank,  may 
sue  to  recover  its  assets,  the  purpose  of  the 
act  being  to  properly  administer  the  affairs 
of  insolvent  banks,  in  doing  which  collection 
of  assets  is  necessary. 

Corporations  —  Ultra  Vires  Oontraets* 

**Ultra  vires  contracts"  include  not  only 
those  entirely  without  the  scope  and  purpose 
of  the  charter  privileges  and  objects,  but  also 
those  beyond  the  limitation  of  the  charter 
powers,  though  within  the  purposes  contem- 
plated by  the  articles  of  Incorporation. 

Ejceeeding  Debt  Limit  —  Effect. 

A  bank  which  lends  money  to  another  bank 
in  excess  of  the  borrower's  charter  powers 
cannot  defeat  recovery  by  the  banking  com- 
missioner of  assets  pledged  to  secure  such 
loan,  on  the  ground  that  the  contract  is 
wholly  void,  and  neither  party  can  obtain 
relief  under  it,  since  the  contract  was  merely 
in  excess  of  charter  powers,  and  not  outside 
of  the  corporation  purposes. 

[See  note  at  end  of  this  case.] 


A  bank  which  lends  money  to  another  bank 
in  excess  of  the  borrower's  charter  powers 
cannot  claim  the  right  to  be  placed  in  statu 
quo,  though  it  had  no  actual  notice  of  the 
charter  limitation,  since  the  doctrine  of  con- 
structive notice  of  such  limitations  applies. 

[See  note  at  end  of  this  case.] 


The  receiver,  or  the  banking  commissioner 
who  has  taken  charge  of  an  insolvent  bank, 
may  disaffirm  a  contract  under  which  the 
bank  borrowed  money  in  excess  of  its  charter 
powers  and  pledged  certain  assets,  and  sue  to 


recover  the  assets  without  returning  the 
money  borrowed,  since  he  represents  the  cred- 
itors of  the  bank. 

[See  note  at  end  of  this  case.] 

Same. 

The  right  of  the  banking  commissioner  in 
charge  of  an  insolvent  bank  to  disaffirm  an 
ultra  vires  contract  by  which  the  bank  bor- 
rowed money  in  excess  of  its  powers  and 
pledged  assets,  and  to  sue  to  recover  the  as- 
sets, cannot  be  defeated  on  the  ground  .that 
the  bank  received  full  value  when  the  loan 
was  made,  so  that  its  assets  were  not  im- 
paired and  creditors  could  not  complain. 

[See  note  at  end  of  this  case.] 

Same. 

The  rule,  upholding  the  liability  of  a  bank 
which  loaned  money  to  another  bank  in  excess 
of  the  borrower's  charter  powers  and  accepted 
a  pledge  of  assets  in  security,  to  return  such 
assets,  without  return  of  the  money  loaned, 
is  the  same  regardless  of  how  the  creditor 
bank  comes  into  court. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson 
county,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Action  by  Thomas  J.  Smith,  Banking  Com- 
missioner, et  al.,  plaintiffs,  against  American 
Southern  National  Bank,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Henry  Burnett,  W,  H,  Batson  and  Oraddy 
Cory  for  appellant. 

John  J.  Williams  and  John  M,  Lassing  for 
appellees. 

[513]  Thomas,  J.-^In  1906,  the  George 
Alexander  A  Company  bank  was  duly  incor- 
porated as  a  banking  institution  with  its 
principal  office  and  place  of  business  at  Paris, 
Ky.,  and  had  a  capital  of  $40,000.00,  divided 
into  shares  of  $100.00  each;  and  by  its  char- 
ter, which  was  executed  on  the  11th  day  of 
April  of  that  year,  it  was  authorized  to  en- 
gsge  in  and  conduct  a  general  banking  busi- 
ness in  the  State  of  Kentucky.  Since  that 
time  its  charter  has  been  amended  to  the 
extent  of  changing  its  name  to  ''Oeorge  Alex- 
ander &  Company  State  Bank."  In  all  other 
respects  its  articles  of  incorporation  are  the 
same  as  when  first  executed,  [514]  and  refer- 
ence will  hereafter  be  made  to  it  as  the  Alex- 
ander bank.  The  eighth  olause  of  its  char- 
ter is  in  these  words: 

''8th.  The  highest  amount  of  indebtedness 
or  liability  which  the  corporation  may  incur, 
shall  not  at  any  time  exceed  ten  thousand 
dollars  ($10,000.00),  ovBr  and  above  its 
liabilities  to  depositors  and  its  liabilities 
upon  bills  of  exchange,  checks  or  drafts  upon 
other  banks  haying  its  funds  upon  deposit." 
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The  appellant  (whom  we  shall  hereafter 
refer  to  as  defendant),  is  a  banking  institu- 
tion with  its  principal  place  of  business  lo- 
cated in  the  city  of  LouisTille,  and  when  first 
organized,  its  name  was  American  National 
Bank,  but  since  then  its  name  has  been 
changed  by  proper  proceedings  to  the  one  it 
now  has,  American  Southern  National  Bank. 

On  July  1,  1907,  the  Alexander  bank  bor- 
rowed from  the  defendant  the  sum  of  $15,- 
000.00,  executing  its  note  therefor,  and  on 
December  31,  of  the  same  year,  it  borrowed 
an  additional  $18,000.00,  for  which  it  exe- 
cuted its  note,  and  to  secure  the  payment  of 
both  these  notes,  it  entered  into  a  contract 
with  the  defendant  by  which  it  pledged  to  the 
latter,  solvent  notes  to  the  aggregate  amount 
of  $35,000.00,  and  in  addition  thereto,  agreed 
to  keep  on  deposit  with  the  defendant  until 
the  payment  of  the  two  notes,  a  sum  of  not 
less  than  $10,000.00.  The  indebtedness  rep- 
resented by  these  two  notes  was  not  reduced 
by  the  Alexander  bank,  nor  was  there  any 
change  in  the  collaterals  except,  perhaps,  that 
some  of  them  were  from  time  to  time  removed, 
and  other  collaterals  with  equal  solvency 
would  be  substituted  for  the  originals. 

With  matters  in  this  condition,  the  Alexan- 
der bank  was,  on  May  19,  1914,  under  the  Act 
of  the  Legislature  of  1912,  relating  to  banks 
and  providing  for  a  Banking  Commissioner, 
duly  and  regularly  placed  in  the  hands  of  the 
appellant,  who  was  then  and  is  now  the  Bank- 
ing Commissioner  for  this  State.  There  is  no 
question  made  in  the  case  but  that  the  Alex-, 
ander  bank  was  at  that  time  hopelessly  insol- 
vent, it  being  agreed  that  its  indebtedness  to 
its  depositors  and  some,  other  creditors 
amounted  to  more  than  $100,000.00  above  its 
assets.  After  taking  charge  of  the  Alexander 
bank,  the  plaintiff  demanded  of  the  defendant 
the  payment  to  him  of  the  deposits  which 
the  Alexander  bank  had  with  defendant, 
[516]  then  amounting  to  $10,837.46,  and  fur- 
ther demanded  that  it  deliver  to  him  the  col- 
laterals which  it  held  to  secure  the  payment 
of  the  two  notes  mentioned,  but  both  of  these 
requests  were  refused.  The  plaintiff,  as  such 
commissioner,  in  making  these  demands,  pro- 
ceeded upon  the  theory  that  inasmuch  as  the 
two  notes  aggregating  $33,000.00  exceeded 
the  limitation  provided  for  in  clause  eight  of 
the  charter  of  the  Alexander  bank,  supra,  it 
was  ultra  vires  and  void,  and  that  he  was 
entitled  to  recover,  not  only  the  deposit,  but 
the  collaterals  as  well,  all  to  go  into  the  gen- 
eral fund  for  distribution  among  the  cred- 
itors. 

After  the  refusal  of  the  defendant  to  com- 
ply with  these  requests,  this  suit  was  insti- 
tuted against  it  for  the  purpose  of  compelling 
it  to  do  so,  which  resulted  in  a  judgment 
against  it  for  the  excess  of  the  combined  sum 
of  the  collaterals  which  it  had  collected,  plus 


the  deposits  over  $10,000.00,  the  limit  of  the 
indebtedness  which  the  Alexander  bank  could 
contract.  The  defendant,  after  the  declared 
insolvency  of  the  Alex9,nder  bank,  had  col- 
lected a  sufficiency  of  the  collaterals,  together 
with  the  deposit  to  pay  its  entire  ind^tednesa, 
and  it  delivered  to  the  plaintiff  the  remaining 
collaterals,  which  it  had  not  collected;  the 
total  amount  of  the  judgment  being  $25,- 
573.64,  with  interest  from  January  5,  1916, 
the  date  of  its  rendition. 

It  is  first  insisted  that  the  right  to  bring 
this  character  of  action,  if  one  exists  at  all, 
ia  not  vested  in  the  Banking  Commissioner; 
but  the  relief  sought,  if  available  at  all,  can 
be  prosecuted  only  by  a  creditor,  or  credi- 
tors.   In  other  words,  that  the  Act  of  1912 
and  the  general  laws  of  the  land,  as  is  an- 
nounced bv  the  courts  and  text-writers,  do  not 
vest  the  Conmiissioner  with  any  greater  pow- 
ers or  rights  than  were  possessed  by  the  in- 
solvent bank,  whose  business  he  is  ^gaged  in 
winding  up,  and  that  the  bank,  as  such,  would 
not  have  had  the  right  to  maintain  this  ac- 
tion without  at  least  tendering  back  to  the 
defendant  the  consideration  which  it  received 
for  the  two  notes.    It  seems  to  be  conceded 
that  the  execution  of  the  two  notes  by  the 
Alexander  bank  was  ultra  vires  at  least  as  to 
the  excess  of  $10,000.00.    The  decisions  of  the 
courts  in  regard  to  the  powers  and  rights  of 
a  receiver,  or  an  assignee  for  the  benefit  of 
creditors,  are  not  by  any  means  binding  prec- 
edents in  the  determination  of  the  question 
which  we  have  before  [516]  us.    The  Banking 
Ocumiiifleioner  is  not  a  receiver  appointed  hy 
the  court,  nor  is  he  an  assignee  for  the  bene- 
fit of  creditors  in  the  ordinary  acceptation  of 
that  term.     In  the  one  case,  the  authority, 
rights,  and  powers  of  the  receiver  are  quali- 
fied and  restricted  by  the  court  appointing 
him,  while  the  assignee  for  the  benefit  of 
creditors  obtains  his  authority,  rights  and 
powers  from  his  assignor;   and  in  the  very 
nature  of  things,  he  cannot  c(mf er  upon  his 
assignee  that  which  he  did  not  possess.    Th« 
banking  business  throughout  the  country  hu 
in  modern  times  grown  to  such  an  extent 
that  almost  the  entire  commerical  activities  of 
the  country  are  conducted  through  and  by 
banks.    They  are  the  repositories  of  the  larger 
per  cent  of  all  the  money  of  the  country,  and 
because  of  these  and  other  conditions,  through 
and  by  which  they  are  so  intimately  assod- 
ated  with  business  and  with  the  individual 
citizen,  the  countries  under  which  they  are 
organized  have  long  since  considered  them 
appropriate  institutions  for  statutory  regu- 
lation, to  the  end  that  their  solvency  may  be 
safeguarded,  and  that  the  citizen  depositing 
his  money  therein  may  be  assured,  as  much 
as  possible,   that  upon  demand  it  will  be 
forthcoming.    Sound  public  policy,  therefore, 
has  long  since   determined  that  this  cbar- 
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Acter  of  corporationfi  are  subject  to  the  visi- 
torial  powers  of  the  government  creating 
them,  which  is  manifested  by  the  character 
of  legislation  embodied  in  the  Act  of  1912, 
passed  by  our  legislature.  These  observations 
are  fortified  by  the  author  of  Thompson  <hi 
Ck>rporations,  1st  ed.,  sec.  460,  wherein  it  is 
said: 

"Perhaps  no  class  of  corporations  are  more 
c<Miipletely  under  police  regulations  of  the 
States  than  banking  companies.  The  police 
power,  in  its  visitorial  aspect,  as  exercised 
by  Congress  and  the  several  States,  extends 
to  the  minutest  details  of  the  banking  busi- 
ness. These  corporations  are  not,  strictly 
Bpeaking,  quoH  public  in  their  nature;  but 
they  are  of  such  a  character  that  the  State 
can  and  does  protect  the  public  by  any  and 
all  reasonable  regulations  necessary  to  that 
end.  The  peculiar  relation  that  banks  sus- 
tain to  the  public,  and  by  this  is  meant  their 
depositors,  is  such  that  it  is  the  business  and 
the  duty  of  the  State  to  see  that  corporations 
embarking  in  such  an  enterprise  are  entitled 
to  the  confidence  of  the  public,  and  that  de- 
poeitors  who  in  good  faith  entrust  their 
money  to  these  institutions  shall  be  [517]  pro- 
tected. It  was  said  by  one  court  that  'it  is 
conceded  that  the  business  of  banking,  by 
reason  of  its  very  intimate  relations  to  the 
fiscal  affairs  of  the  people,  and  the  revenues  of 
the  State,  is,  and  has  ever  been  considered 
a  proper  subject  of  legislative  control,  and 
strictly  within  the  domain  of  the  internal 
police  power  of  every  State.'" 

And  in  the  same  section,  quoting  with  ap- 
proval from  Blaker  v.  Wood,  53  Kan.  499, 
36  Pac.  1116,  24  L.R.A.  854,  it  is  said: 

"Enactments  controlling  the  loaning  of 
money,  and  regulating  the  rate  of  interest 
upon  the  same,  have  been  sanctioned  from  the 
earliest  times,  and  the  nature  of  the  business 
done  by  banks  in  dealing  in  money,  receiving 
deposits  for  safekeeping,  discounting  paper, 
and  loaning  money,  is  such,  and  is  so  affected 
with  a  public  interest,  as  to  justify  reason- 
able regulation  for  the  protection  of  the  peo- 
ple. The  confidential  and  trust  relations 
which  exist  between  the  bank  and  its  patrons, 
and  the  difficulty  that  depositors  and  those 
dealing  with  the  bank  necessarily  encounter 
in  detecting  irregular  practices  and  in  as- 
certaining the  real  financial  condition  of 
banks,  are  sufficient  to  justify  inspection  and 
control." 

In  furtherance  of  these  general  purposes 
which  it  is  evident  the  statute  was  intended 
to  foster  and  encourage,  we  are  disposed,  if 
the  question  was  one  of  first  impression,  to 
construe  the  statute  so  as  to  vest  the  Bank- 
ing Commissioner,  when  winding  up  the  af- 
fairs of  an  insolvent  bank,  with  all  the  power 
and  authority  in  the  collection  of  the  dis- 
tributable assets  of  the  bank,  that  a  credi- 
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tor  himself  would  have  in  a  proceeding  which 
he  might  institute  for  that  purpose.  As 
illustrating  the  general  doctrine  in  regard  to 
the  powers,  rights,  and  authority  of  those  en- 
trusted with  the  duty  of  winding  up  the 
affairs  of  insolvefnt  corporations,  as  well  as 
the  modern  tendency  of  the  courts  in  extend- 
ing and  enlarging  those  powers  so  as  to  ac- 
complish the  purpose  in  view,  and  to  avoid 
a  multiplicity  of  suits,  reference  may  be  had 
to  sections  2850,  5158,  5159,  5360,  and  6396 
of  Thompson  on  Corporations.  From  section 
6158,  we  quote: 

"But  this  rule  (that  the  receiver  takes  no 
greater  right  than  the  corporation)  is  subject 
to  the  exception  that  a  receiver  so  far  repre- 
sents the  general  creditors  that  he  is  author- 
ized to  avoid  transactions  in  fraud  of  their 
rights." 

[518]  And  again  from  section  5159: 

**However,  the  receiver's  powers  and  au- 
thority have  been  necessarily  and  beneficially 
enlarged  in  some  States  by  statute,  and  in 
other  States  by  judicial  interpretation. 
.  .  .  Other  cases  illustrate  the  doctrine 
that  a  receiver  may  assert  rights  whidi  the 
corporation  or  its  management  could  not  en- 
force." 

In  section  6396  of  the  same  works,  we  find 
it  stated: 

"Some  of  the  courts  take  the  view  that  the 
receiver  stands  in  the  shoes  of  the  corpora- 
tion itself,  the  same  as  a  voluntary  assignee 
stands  in  the  shoes  of  his  assigner,  and  cannot 
maintain  any  action  or  set-off  in  defense  which 
the  corporation  itself  could  not  have  main- 
tained or  set-off.  But  this  is  generally  re- 
garded as  a  narrow  view,  for  the  receiver  is 
generally  given  the  right  to  litigate  for  the 
benefit  of  creditors  where  acts  have  been  done 
in.  fraud  of  their  rights,  though  the  act  in 
question  may  be  valid  as  to  the  corporation 
itself." 

Numerous  authorities  are  cited  to  sup- 
port these  various  texts,  but  this  court  upon 
at  least  three  occasions  has  had  under  con- 
sideration our  banking  act  relative  to  the 
powers  which  it  confers  upon  the  Banking 
Commissioner,  in  which  it  used  language  im- 
pliedly, if  not  expressly,  upholding  the  right 
of  the  Commissioner  to  prosecute  this  char- 
acter of  suit.  These  are  to  be  found  in  the 
three  cases  of  Commercial  Banking,  etc.  Co. 
V.  Citizens'  Trust,  etc.  Co.  153  Ky.  566,  Ann. 
Cas.  1915C  166,  156  S.  W.  160,  45  L.R.A. 
(N.S.)  950,  and  Cartmell  v.  Commercial 
Bank,  etc.  Co.  153  Ky.  798,  156  S.  W.  1048, 
and  Ex  p.  Smith,  160  Ky.  83,  169  S.  W.  582. 

In  the  first  case  mentioned  the  Commercial 
Bank  A,  Trust  Company,  organized  under  the 
laws  of  this  State  with  powers  to  conduct  a 
general  banking  business,  and  engaged  in 
such  business  in  the  city  of  Louisville,  ar- 
ranged with  Lloyd  W.  Gates,  the  Treasurer 
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of  Jefferson  county,  for  him  to  deposit  tlie 
money  which  he  held  as  treasurer  with  it,  and 
to  secure  him  in  such  deposit,  it  executed  to 
him  a  bond  with  the  Citizens  Trust  &  Guar- 
anty Company  of  West  Virginia,  as  its  surety, 
but  deposited  with  its  surety,  under  an  agree- 
ment to  do  so,  in  pledge,  the  sum  of  $100,- 
000.00  of  its  assets,  consisting  of  certificates 
of  deposits  and  negotiable  notes.  Subsequent- 
ly, and  on  January  13,  1913,  the  Commercial 
Bank  &  Trust  Co.  was  placed  in  the  hands  of 
the  Banking  Commissioner,  under  the  pro- 
visions of  the  Act  of  [519]  1912.  A  contro- 
versy arose  as  to  whether  the  Guaranty  Com- 
pany could  hold  these  collaterals,  and  if  not, 
whether  they  could  be  recovered  by  the  Bank- 
ing Commissioner.  It  was  alleged  by  the  surety 
of  the  bank,  the  Guaranty  Company,  that  its 
liability  as  such  surety  would  be  greater  than 
the  collaterals  which  it  held,  but  the  commis- 
sioner insisted  that  these  collaterals  were  a 
part  of  the  assets  of  the  defunct  Commercial 
Bank  &  Trust  Company,  upon  the  ground  that 
it  had  no  authority  to  so  use  them.  He  fur- 
ther insisted  that  he,  as  sucli  commissioner, 
had  the  right  to  recover  them  for  the  benefit 
of  creditors.  The  case  waa  decided  against 
him  by  the  lower  court,  but  upon  appeal  to 
this  court  the  judgment  was  reversed  and  the 
contention  of  the  commissioner  was  upheld. 
In  a  very  exhaustive  and  lucid  opinion,  the 
court  upon  the  questions  which  we  have  dis* 
cussed,  said: 

^'There  being  no  express  authority  given  to 
a  bank  to  secure  a  deposit,  by  pledge  of  its 
assets,  and  it  being  apparent  that  such  a 
practice  would  have  a  tendency,  and  pave  the 
way,  to  the  perpetration  of  fraud,  by  putting 
it  in  the  power  of  the  cheers  of  a  bank  to  give 
a  preference  to  favored  customers,  it  cannot 
successfully  be  maintained  that  a  bank  has 
the  implied  right  or  power  to  do  so.  Banks 
undoubtedly  have  the  right  to  do  many  acts 
and  things  not  expressly  authorized  by  their 
charters,  or  specifically  designated  in  the  gen- 
eral laws  adopted  for  their  organization, 
regulation  and  government.  These  are  termed 
implied  powers,  but  such  powers  are  those 
found  necessary  to  enable  the  banks  properly 
and  expeditiously  to  carry  out  and  enjoy  the 
powers,  riglits  and  privileges,  expressly  given 
them.  Before  a  bank  should  be  adjudged  en- 
titled to  exercise  any  power,  not  expressly 
given,  it  should  be  clearly  established  that 
such  power  is  essential  to  the  proper  conduct 
of  its  business  and  necessary  to  enable  it 
properly  to  enjoy,  use  and  carry  out  its  ex- 
press powers.  When  such  test  is  applied  to 
the  claim  of  right,  on  the  part  of  a  bank, 
to  prefer  one  of  its  depositors  over  another, 
it  is  apparent  that  the  right  should  be  de- 
nied. The  exercise  of  such  a  power  would 
necessarily  be  fraught  with  great  possibili- 
ties for  the  perpetration  of  fraud,  and  would 
undoubtedly  have  a  tendency  to  destroy  the 


faith  of  the  depositing  public  in  hanking  in- 
stitutions." 

[520]  And  further  on  in  the  opinion  it  a 
said: 

'The  rigid  enforcement  of  this  principle 
will  not  deprive  banks  of  the  right  to  exer- 
cise any  of  their  legitimate  functions;  but, 
on  the  contrary,  will  build  them  up  in  the 
confidence  of  the  depositing  public;  for,  vben 
depositors  know  that  the  bank  not  only  may, 
but  must,  deal  fairly  with  them,  banks  will 
take  that  position  in  the  confidence  of  the 
public  in  which  these  great  institutions  de- 
serve to  be  held.  ...  If  banks  are  made 
to  observe  strictly  the  law  and  not  allowed 
to  divert  their  assets  from  their  proper  and 
legitimate  channel,  it  will  be  in  rare  in- 
stances indeed  that  depositors  will  feel  the 
need  of  special  security  for  their  funds  when 
placed  in  banks." 

In  the  latter  case  referred  to,  a  number 
of  depositors  of  a  bank  sought  to  oust  the 
Banking  Commissioner  after  taking  charge 
of  an  insolvent  bank  which  had  properly  gone 
into  his  hands  and  to  substitute  in  his  place 
a  receiver  to  be  appointed  by  the  court.  The 
opinion  goes  into  a  thorough  consideration 
of  the  object  and  purposes  of  the  legislature 
in  passing  the  banking  act  of  1912,  as  well 
as  the  ends  to  be  accomplished  and  the  means 
by  which  they  should  be  accomplished,  and 
concludes  by  holding  that  the  method  pro- 
vided by  the  act  for  the  winding  up  of  an 
insolvent  bank,  though  the  commissioner 
therein  provided,  is  exclusive,  and  the  right 
contended  for,  to  have  a  receiver  appointed 
after  the  Banking  Conunissioner  had  taken 
charge,  was  denied.  In  the  course  of  the 
opinion  it  is  said: 

''This  legislation  has,  as  its  ultimate  aim, 
the  protection  of  the  depositing  public,  and 
it  is  doubtful  if  any  legislation  enacted  in 
recent  years  is  calculated  to  have  so  bene- 
ficial an  infiuence  and  effect.  ,  .  .  The 
object  and  aim  of  the  law,  in  the  appoint- 
ment of  a  receiver,  is  to  eee  that  the  assets 
of  the  institution  in  charge  of  which  he  is 
placed,  are  properly,  honestly,  and  economi- 
cally administered.  The  ends  of  the  law  are 
satisfied,  if  the  estate  is  administered  in  this 
way,  whether  the  person  charged  with  its 
administration  be  termed  a  banking  commis- 
sioner, a  trustee  or  an  assignee." 

In  the  Smith,  Ex  p.  case,  the  question 
was,  whether  the  Banking  Commissioner  had 
a  right  to  sell  the  real  estate  belonging  to 
the  defunct  bank  without  an  order  of  court 
directing  him  to  [521]  do  so.  It  was  held 
that  although  the  act  was  silent  upon  thtt 
question,  still  the  general  purposes  of  the  act 
were  broad  enough  to  give  him  that  power, 
the  language  used  being  as  follows: 

"The  banking  act  is  silent  upon  these  mat* 
ters  except  that  as  it  authorizes  and  directs 
the  Banking  Commissioner  to  liquidate  insol* 
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vent  banks,  by  implication  it  authorizes  him 
to  dispose  of  the  real  estate  belonging  thereto. 

.  .  The  banking  act  confers  upon  the 
commissioner  extraordinary  powers,  and  it 
should  be  given  a  broad  and  liberal  inter- 
pretation." 

Ck>n8idering  the  purposes  and  intention  of 
the  legislature  in  enacting  the  law,  as  well 
as  the  tendency  of  the  courts  to  facilitate  as 
much  as  possible,  and  with  as  little  cost  as 
possible,  the  winding  up  of  insolvent  banks, 
as  well  as  the  trend  of  this  court,  as  exhib- 
ited in  the  opinions,  supra,  we  are  convinced 
that  this  action  was  properly  brought  by  the 
Banking  Commissioner. 

Strictly  speaking,  a  corporate  contract  was 
at  first  declared  to  be  ultra  vires  only  when 
it  was  entirely  without  the  scope  and  purpose 
of  its  charter  privileges,  and  did  not  pertain 
to  the  objects  for  which  the  corporation  was 
chartered.  (Section  2768,  Thompson  on  Cor- 
porations, vol.  10,  Cyc.  1146.)  For  a  long 
time  this  restrictive  definition  prevailed,  and 
the  courts  holding  to  this  narrow  definition 
declined  to  enforce  the  contract  at  the  in- 
stance of  either  party  upon  the  ground  that 
it  was  wholly  void,  but  would  leave  the  par- 
ties where  it  found  them.  But  the  modern 
definition  of  such  a  contract  has  been  broad- 
ened so  that  the  designation  now  includes, 
not  only  those  contracts  just  mentioned,  but 
also  others  which  are  beyond  the  limitations 
of  the  powers  conferred  by  the  charter,  al- 
though within  the  purposes  contemplated  by 
the  articles  of  incorporation.  That  the  con- 
tract in  question,  at  least  to  the  extent  of 
the  loan  to  the  Alexander  bank  of  more  than 
$10,000.00,  comes  within  the  latter  definition, 
is  clearly  beyond  question.  It  is  so  held  by 
a  great  many  courts,  and  most  of  all  the 
text-writers,  and  by  this  court  in  at  least 
the  two  cases  of  the  Covington  First  Nat. 
Bank  v.  D.  Keifer  Milling  Co.  95  Ky.  97,  23 
S.  W.  675,  and  Bell,  etc.  Co.  v.  Kentucky 
Glass  Works  Co.  106  Ky.  7,  60  S.  W.  2,  1092, 
61  S.  W.  180. 

Having,  then,  seen  that  the  suit  can  be 
maintained  by  the  Banking  Commissioner, 
and  that  at  least  to  the  [622]  extent  of 
$23,000.00  the  debt  which  the  Alexander  bank 
created  with  the  defendant  was  ultra  vires, 
it  remains  to  determine  what  are  the  rights 
of  the  parties  under  the  conditions  presented 
by  the  record.  It  is  earnestly  insisted  by 
counsel  for  appellant:  (1)  That  the  con- 
tract, being  ultra  vires,  is  void  and  that 
neither  party  can  obtain  any  relief  under  it 
from  the  courts,  and  (2)  that  if  this  should 
be  incorrect,  that  the  Alexander  bank,  or 
the  Banking  Commissioner  who  represents  it, 
diould  be  required  to  return  the  considera- 
tion for  the  ultra  vires  portion  of  the  con- 
tract before  any  relief  should  be  given. 

As  to  the  first  contention,  it  might  be  cor- 
rect, which,  however,  is  not  decided,  if  the 
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contract  was  of  the  ultra  vires  nature  within 
the  first  definition  given  above,  but  not  being 
of  that  character,  the  position  of  counsel  is 
wholly  untenable. 

In  support  of  the  second  contention,  it  is 
earnestly  insisted  that  the  defendant  is  an 
innocent  party,  and  that  it  had  no  notice 
of  the  limitations  in  the  articles  of  incorpo- 
ration of  the  Alexander  bank,  and  that  it  is, 
therefore,  entitled  to  be  placed  in  statu  quo 
by  either  the  consideration  of  the  ultra  vires 
portion  of  the  contract  returned  to  it,  or 
that  it  should  be  permitted  to  recover  against 
the  plaintiff  on  a  claim  for  money  had  and 
received  by  the  Alexander  bank.  It  may  be 
true  that  the  defendant  did  not  have  actual 
notice  of  the  limitations  in  the  charter  of 
the  Alexander  bank,  but  under  all  of  the 
authorities,  including  the  cases  upon  the  sub- 
ject from  this  court,  it  was  charged,  at  the 
time  of  the  lending  of  the  money  with  con- 
structive notice  of  such  limitations.  This 
principle  is  stated  in  Thompson  on  Corpora- 
tions, section  2802,  thus: 

"Tlie  rule  (of  constructive  knowledge)  also 
applies  where  a  corporation  having  apparent 
power  to  do  so  purchases  paper  or  borrows 
money,  and  without  the  knowledge  of  the 
other  party,  does  so  for  an  unauthorized  pur- 
pose, or  in  excess  of  the  lawful  debt  limit." 

In  the  Keifer  Milling  Company  case,  supra, 
upon  this  point,  this  court  said: 

"The  articles  of  incorporation  were,  as  re- 
quired by  statute,  recorded  and  independent 
of  presumed  notice  by  the  First  National 
Bank  of  Covington,  of  the  provision  in  re- 
gard to  the  limit  of  indebtedness,  the  D. 
Keifer  Milling  Company  was  empowered  to 
contract,  it  is  a  well  settled  rule  that  a 
person  dealing  with  a  corporation  [628]  must, 
at  his  peril,  take  notice  of  its  charter  or 
articles  of  incorporation.  (See  Morawetz  on 
Private  Corporations,  volume  2,  sections  591, 
692. ) " 

And' in  the  Kentucky  Glass  Works  Co.  case, 
supra,  upon  the  same  point,  it  said: 

"Independent  of  the  fact  that  its  articles 
are  accessible  in  the  county  clerk's  office  or 
in  the  office  of  the  Secretary  of  State,  every 
one  dealing  with  it  is  bound,  at  his  peril,  to 
know  the  limitations  of  its  powers,  just  as 
a  person  dealing  with  an  agent,  must,  at  his 
peril,  ascertain  the  extent  of  the  agent's  au- 
thority." 

The  rule  was  reiterated  by  this  court  in 
the  case  of  Citizens'  Bank  v.  Waddy  Bank, 
126  Ky.  169,  103  S.  W.  249,  128  Am.  St. 
Rep.  282,  11  L.R.A.(N.S.)  698,  wherein  it 
was  said: 

"The  limit  of  indebtedness  for  borrowed 
money  which  the  Bank  of  Waddy  could  con- 
tract was  $7,600.00,  and  every  person  dealing 
with  the  corporation  is  charged  with  notice 
of  its  powers  under  its  articles  of  incorpora- 
tion." 
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We  musty  then,  deal  with  the  question  as 
though  the  defendant,  when  it  loaned  the 
money,  knew  at  the  time  that  the  Aleminder 
bank  did  not  have  power  under  its  chai-ter 
to  borrow  money  in  any  sum  exceeding  $10,- 
000.00.  We  are  cited  to  a  great  number  of 
cases  from  many  states,  as  well  as  from  the 
Federal  courts,  to  the  effect  that  a  corpora- 
tion, as  such,  when  sued  upon  the  character 
of  contract  under  consideration  cannot  rely 
upon  the  want  of  its  power*  to  make  the  con- 
tract without  returning  to  the  other  party 
the  consideration  which  it  received,  but  in 
each  case,  the  facts  were,  that  the  corporation 
which  had  exceeded  its  powers  and  which 
the  courts  said  must  do  equity  by  returning 
the  consideration,  was  a  solvent  and  going 
concern.  No  question  as  to  the  rights  of 
creditors  was  involved,  and  the  holding  of 
the  courts  in  such  cases  may  be  conceded  to 
be  correct,  especially  so  far  as  this  case  is 
concerned,  because  those  composing  the  cor- 
poration, being  the  stockholders,  could  not 
complain,  as  they  had  received  the  considera- 
tion and  perhaps  appropriated  it  for  corpo- 
rate purposes.  The  creditors  of  such  corpo- 
rations could  not  complain  because  they  were 
only  interested  to  the  extent  of  their  respec- 
tive debts,  and  as  the  corporation  was  sol- 
vent, thus  guaranteeing  the  payment  of  its 
debts,  there  remained  nothing  upon  which 
the  ultra  vires  nature  of  the  contract  could 
operate.  As  neither  [524]  the  corporation 
nor  the  stockholders  in  such  a  case  could 
complain,  and  there  being  no  necessity  for  a 
creditor  to  complain,  there  existed  no  obsta- 
cle in  the  way  of  applying  the  doctrine  con- 
tended for.  The  rule,  however,  is  altogether 
different  when  the  borrowing  corporation  to 
such  an  ultra  vires  contract  is  insolvent.  In 
section  2S50,  Thompson  on  Ck)rporation8,  it 
is  said: 

"Certainly  in  the  case  of  an  insolvent  cor- 
poration, the  act  may  be  disaffirmed  by  the 
receiver  in  behalf  of  the  creditors."  See  also 
Covington  First  Nat.  Bank  v.  D.  Kiefer  Mill- 
ing Co.  95  Ky.  97,  23  8.  W.  675;  Bell,  etc. 
Co.  V.  Kentucky  Glass  Works  Co.  106  Ky. 
7,  60  S.  W.  2,  1092,  61  S.  W.  180;  Citizens' 
Bank  v.  Waddy  Bank,  126  Ky.  169,  103  S.  W. 
249,  128  Am.  St.  Rep.  282,  11  L.R.A.(N.S.) 
598;  Casey  v.  Cavarve,  96  U.  S.  467,  24  U.  S. 
(L.  ed.)  779;  Kraniger  v.  People's  Bldg.  Soc. 
60  Minn.  94,  61  N.  W.  904;  Chattanooga 
Bank  v.  Memphis  Bank,  9  Heisk.  (Tenn.) 
408;  Morse  on  Banking,  sec.  749b. 

In  the  Keifer  Milling  Company  case,  supra, 
the  milling  company,  being  a  corporation, 
was  not  authorized  to  become  indebted  by  its 
charter  in  a  sum  exceeding  $30,000.00.  It 
had,  however,  become  indebted  to  the  First 
National  Bank  of  Covington  in  the  sum  of 
$77,000.00.  The  milling  company  made  an 
assignment,  and  the  bank  filed  its  claim  for 


the  amount  of  the  debt,  and  sought  a  pro 
rata  upon  the  entire  amount  of  it,  but  this 
court  refused  to  aUow  it  to  participate  in 
the  assets  only  to  the  extent  of  $30,000.00, 
being  the  amount  of  the  indebtedness  which 
the  milling  company  was  authorized  to  eon- 
tract,  and  in  doing  so,  said: 

''Whether  if  this  was  simply  a  contest  be- 
tween the  bank  and  the  milling  company,  vio- 
lation and  disregard  by  the  latter  of  the  pro- 
vision of  the  articles  of  incorporation  would 
be  a  sufficient  defense,  we  need  not  determine; 
but  the  enforcement  of  that  provision  is  de- 
manded by  the  assignee  for  benefit  of  other 
creditors,  who  have  been  prejudiced  by  the 
unauthorized  and  illegal  dealing  of  the  bank 
with  an  unfaithful  officer  of  the  milling  com- 
pany, whereby  its  insolvency  was  precipi- 
tated, if  not  actually  caused;  and  in  such 
case,  a  participant  in  the  fraudulent  trans- 
action, not  other  innocent  creditors,  should 
suffer." 

In  the  Kentucky  Glass  Works  Company 
ease,  there  was  a  provision  in  the  articles  of 
incorporation  of  the  borrowing  corporation, 
that:  ''The  highest  amount  of  indebtedness, 
or  liability  to  which  said  corporation  should 
at  any  [525]  one  time  subject  itself  shall  be 
$8,000.00."  This  corporation  was  the  Ken- 
tucky Glass  Works  Company,  and  being  in- 
solvent, it  made  an  assignment  for  the  benefit 
of  its  creditors,  which  was  followed  by  a  suit 
to  settle  its  estate.  It  had  before  that  time 
contracted  an  indebtedness  by  borrowing 
money  from  the  Kentucky  National  Bank, 
amounting  to  $48,600.00,  to  secure  which  it 
had  executed  a  mortgage  upon  its  property, 
and  in  the  settlement  suit,  the  bank  attempt- 
ed to  enforce  its  mortgage,  but  this  court 
declined  to  give  it  the  relief  which  it  sought, 
because,  and  only  because,  its  debt  exceeded 
the  limit  prescribed  in  the  charter  of  its  bor- 
rower, the  Kentucky  Glass  Works  Company; 
the  court  saying: 

"Were  this  question  between  the  corpora- 
tion and  the  bank,  there  would  be  little  diffi- 
culty. In  this  case,  it  appears  that  the 
money  was  actually  received  by  the  company, 
and  used  in  its  business,  and  the  company 
would  be  estopped  from  refusing  to  make 
restitution  of  that  whereof  it  bad  received 
the  benefit.  ...  A  creditor  whose  own 
debt  against  the  corporation  does  not  trans- 
gress the  limitation — ^who  does  not  know,  and 
has  no  reason  to  know,  that  the  limitation 
had  been  exceeded,  has  a  right  to  rely  upon 
the  'implied  warranty  on  the  part  of  the  cor- 
poration tlirough  its  officers,  tiiat  the  power 
has  not  been  exhausted,  and  that  the  condi- 
tions do  not  exist  which  render  it  unlawful 
for  the  corporation  to  contract  the  dd»t' 
And  this  reason,  it  seems  to  us,  applies  equal- 
ly as  against  the  creditor  who  participated 
in  creating  the  excessive  indebtedness,  and 
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was  bound  to  know  that  it  was  bo  doing. 
The  bank  was  charged  with  knowledge  of  the 
indebtedness  limit  in  the  articles  of  incorpo- 
ration of  the  company.  In  the  face  of  that 
knowledge,  it  joined  with  the  company  in  the 
creation  of  an  indebtedness  against  it  far  in 
excess  of  what  the  company  was  authorized 
to  incur.  The  bank  knew  that  the  indebted- 
ness was  being  exceeded;  the  other  creditors 
did  not;  and  this  puts  them,  in  our  judgment, 
upon  an  entirely  different  footing. 

''An  immense  number  of  citations  have  been 
made  by  counsel;  most  of  them  are  cases  be- 
tween the  corporation  and  the  creditor,  or 
between  the  shareholders  and  the  creditor,  in 
which  the  corporation  or  shareholders  sought 
to  evade  the  payment  of  the  excessive  indebt- 
edness on  the  ground  that  it  was  ultra  vires.** 
[526]  The  court  then  proceeds  to  the  con- 
sideration of  many  questions  now  urged  upon 
us  by  counsel  for  defendant  deciding  each  of 
them  against  his  contention,  one  of  which  is, 
that  the  only  effect  to  be  given  to  the  limi- 
tation of  indebtedness  in  the  articles  of  in- 
corporation is,  that  it  might  afford  grounds 
for  a  proceeding  by  the  State  to  annul  the 
charter,  and  that  this  should  be  the  only 
effect  given  to  it,  but  this  court  in  the  opin- 
ion, supra,  in  answering  that  contention, 
said: 

"In  this  Commonwealth  such  a  doctrine 
would  render  the  inhibition  of  the  statute  an 
absolute  dead  letter.  Of  what  avail  would 
it  be  to  obtain  a  judgment  of  ouster  and  dis- 
solution of  the  corporation  at  the  suit  of  the 
State,  when  it  could  be  reincorporated  in 
half  an  hour's  time?  What  attention  would 
be  paid  to  this  inhibition  in  the  statute  by 
persons  contracting  with  corporations,  if  the 
only  penalty  for  a  violation  of  the  statute 
were  a  possible  dissolution  of  the  corpora- 
tion? Moreover,  it  is  hard  to  discover  what 
ground  the  Attorney  General  would  have  for 
hoping  to  succeed  in  a  suit  for  ouster  and 
dissolution  of  a  corporation  for  the  offense 
of  making  a  valid  contract. 

"But  it  is  sufficient  to  say  that  this  is  not 
the  doctrine  in  Kentucky.  In  this  State  it 
has  been  adjudged  that  such  a  contract,  made 
in  violation  of  law,  while  enforceable  as  be- 
tween the  parties,  is  not  enforceable  by  either 
participant  as  against  the  rights  of  third 
persons." 

It  is,  however,  contended  that  the  creditors 
of  the  Alexander  bank  have  not  been  deprived 
of  anything,  and  their  rights,  consequently, 
not  impaired,  because  that  bank,  at  the  date 
of  the  borrowing  of  the  money,  got  value  re- 
ceived, and  consequently  the  assets  of  the 
banks  were  not  depleted,  or  impaired,  and 
therefore  the  creditors  have  no  equities  justi- 
fying the  plaintiff  as  their  representative,  in 
prosecuting  this  action.  In  reply  it  may  be 
said,  that  it  is  exceedingly  likely  that  many 


of  the  creditors  of  ^  the  Alexander  bank,  at 
the  time  the  commissioner  took  charge  of  its 
affairs,  may  not  have  been  such  in  1907,  at 
the  date  of  the  borrowing  of  the  money. 
Furthermore,  the  purpose  of  the  limitation 
is  to  not  allow  the  officers  of  the  bank  to 
have  an  opportunity  to  misappropriate  by 
way  of  unauthorized  dividends,  or  otherwise, 
the  proceeds  of  an  unauthorized  borrowing, 
and  thus  imperil  the  security  of  creditors  by 
[627]  unlawfully  increasing  the  indebtedness 
of  the  corporation.  However  this  may  be,  it 
is  sufficient  to  say  that  in  the  cases  from 
this  State  supra,  the  rule  is  held  to  be  as 
indicated  and  not  to  be  affected  by  this  cir- 
cumstance. 

We  are  earnestly  urged  to  retract  the  doc- 
trine of  the  two  cases  of  Covington  First 
Nat.  Bank  v.  D.  Kiefer  Milling  Co.  96  Ky. 
97,  23  S.  W.  675,  and  Bell,  etc.  Co.  v.  Ken- 
tucky Glass  Works  Co.  106  Ky.  7,  50  S. 
W.  2,  1092,  61  S.  W.  180,  from  this  court, 
but  we  are  by  no  means  convinced  that  it  is 
our  duty  to  do  so.  Aside  from  the  fact  that 
the  doctrine  therein  announced  has  remained 
in  this  state  unimpaired  for  more  than  twen- 
ty years,  during  which  time  many  legisla- 
tures have  met  without  making  any  effort  to 
change  the  rule,  we  are  convinced  that  the 
rule  announced  by  those  cases  is  both  a 
wholesome  and  sound  one,  and  especially  so 
when  applied  to  banking  institutions.  As 
stated  in  an  earlier  part  of  this  opinion,  they 
are  the  arteries  of  commerce,  and  the  laws 
looking  to  the  preservation  of  their  financial 
integrity  should  be  strengthened  rather  than 
weakened.  Many  of  them  hold  in  their  cof- 
fers the  accumulations  of  a  lifetime  in  the 
way  of  deposits,  and  if  those  dealing  with 
them  are  not  to  be  charged  with  a  knowledge 
of  the  limitations  found  in  their  articles  of 
incorporation,  and  visited  with  some  penal- 
izing consequence?  should  such  limitations  be 
violated,  the  door  would  be  opened  for  a 
diversion  of  the  assets  of  the  corporation 
from  their  proper  and  legitimate  channels, 
and  the  security  of  creditors,  including  de- 
positors, would  be  rendered  exceedingly  haz- 
ardous, and  the  healthful  condition  and  pros- 
perity of  the  bank  would  be  endangered.  It 
is  better  that  the  rule  should  be  adhered  to, 
even  though  in  isolated  cases  it  might  work 
a  hardship,  than  for  it  to  be  withdrawn,  fol- 
lowed by  the  possible  consequences  which  we 
have  considered. 

This  will  impose  no  onerous  burden  upon 
the  prospective  creditor.  In  fact,  it  is  but 
requiring  him  to  do  that  which,  from  time 
immemorial,  has  been  a  rule  observed  and 
followed  by  the  prudent  business  man,  and 
that,  too,  at  a  time  when  there  was  no  sort 
of  limitation  upon  the  authority  of  his  pro- 
spective debtor  to  become  indebted.  This 
business  rule  says  to  the  lender  of  money 


966 


CITE  THIS  VOL.  ANN.  CAS.  19I8B. 


to  be  secured  by  real  estate  liens,  "examine 
the  title  by  referring  to  the  abstract."  It 
also  says  to  the  prospective  creditor,  when 
taking  personal  security  for  his  debt,  "inves- 
tigate the  solvency  of  the  makers  of  the 
[528]  note."  It  says  to  the  prospective  pur- 
chaser, "look  well  to  the  title;"  and  it  says 
to  the  ordinary  transaction  whereby  an  obli- 
gation is  assumed  to  another,  for  the  latter 
to  require  and  obtain  security  from  the  for- 
mer that  he  will  fully  perform  his  contract. 
If,  without  any  law  imposing  limitations 
upon  the  authority  to  contract,  business  pru- 
dence demands  these  precautions,  it  is  diffi- 
cult to  see  how  it  could  be  considered  exact- 
ing for  the  law,  in  order  to  protect  others 
who  are  entirely  innocent,  and  who  confide, 
and  have  a  right  to  confide,  in  the  belief  that 
the  required  limitation  is  intended  to  have 
some  purpose,  the  most  feasible  of  which  was 
for  their  protection,  to  deny  to  the  derelict 
creditor  the  full  fruits  of  his  bargain  as 
against  other  innocent  ones.  There  are  three 
ways  by  which  the  contemplated  creditor  may 
inform  himself;  he  can  investigate  the  rec- 
ords of  the  county  court* at  the  home  of  the 
corporation;  the  same  information  can  be 
obtained  from  the  office  of  the  Secretary  of 
State,  at  Frankfort,  and  lastly,  he  can  say 
when  applied  to,  "although  I  am  not  from 
Missouri,  show  me."  We  are  convinced  that 
it  is  no  difficult  task  to  see  upon  which  side 
of  the  proposition  the  interest  of  public  pol- 
icy lies. 

There  can  be  no  difference  in  the  applica- 
tion of  this  rule  upholding  the  liability  as  to 
how  the  offending  creditor  gets  into  court. 
It  is  equally  applicable  to  him  when  he  is 
brought  into  court  by  process,  as  when  he 
voluntarily  enters  there  for  the  purpose  of 
enforcing  his  debt.  The  remedy  given  is  not 
for  the  purpose  of  punishing  him  for  volun- 
tarily coming  into  court,  but  to  divest  him 
of  property  wrongfully  obtained  and  with- 
held as  against  the  corporate  creditors. 

We,  therefore,  conclude  that  the  judgment 
appealed  from  is  correct,  and  it  is  affirmed. 

Whole  court  sitting. 

NOTE. 

Oonstraotion  of  Debt  Idmit  Prorisiom 
in  Charter  of  Privmte  Corporation* 

Introductory,  966. 

Validity  of  Debt  in  Excess  of  Limit : 

General  Rule,  966. 

Rule  in  Kentucky,  969. 

Rule  in  England,  970. 
Effect  of  Failure  to  Pay  in  Capital  Stock, 

972. 
Effect  of  Increase  of  Limit  on  Pre-existing 

Debt,  973. 

Effect  of  Impairment  of  Assets  of  Corpora- 
tion, 973. 


Introductatym 

A  private  corporation  organized  for  pecu- 
niary profit,  unless  forbidden  by  its  charter, 
may  as  one  of  the  powers  necessarily  implied 
from  its  creation  incur  indebtedness  for  any 
purpose  connected  with  the  business  which  it 
is  authorized  to  transact.  See  7  R.  C.  L.  tit. 
Corporations,  p.  590.  As  a  check  on  improvi- 
dent  management  a  debt  limit  is,  however, 
sometimes  imposed  by  the  charter,  and  the 
present  note  is  devoted  to  a  discussion  of  the 
construction  of  such  a  provision. 

ValidUy  of  Delut  in  Bxeess  of  LimU^ 

Qtsebal  Rule. 

The  rule  supported  by  the  greater  weight 
of  authority  is  that  the  indebtedness  of  a  pri- 
vate corporation  in  excess  of  the  limit  fixed 
by  the  charter  is  valid  at  least  to  the  extent 
of  the  consideration  received  by  the  corpora- 
tion. Sioux  City  Terminal  R.  etc.  Co.  v. 
Trust  Co.  of  North  America,  173  U.  S.  99, 
19  S.  Ct.  341,  43  U.  S.  (L.  ed.)  628  (con- 
struing  Iowa  statute  and  following  decisions 
of  that  state) ;  Allis  v.  Jones,  45  Fed.  148; 
Humphrey  v.  Patrons'  Mercantile  Assoc.  50 
la.  607;  Garrett  v.  Burlington  Plow  Co.  70 
la.  697,  20  N.  W.  395,  59  Am.  Rep.  461; 
Heuer  v.  Carmichael,  82  la.  290,  47  N.  W. 
1034;  Peatman  v.  Centerville  Light,  etc.  Co. 
100  la.  245,  69  N.  W.  541;  Marshall  Field 
Co.  V.  Oren  Ruffcorn  Co.  117  la.  157,  90  X. 
W.  618;  Traer  v.  Lucas  Prospecting  Co.  124 
la.  107,  99  N.  W.  290;  Sherman  Center  Town 
Co.  V.  Morris,  43  Kan.  282,  23  Pac.  569,  19 
Am.  St.  Rep.  134 ;  Auerbach  v.  Le  Sueur  Mill 
Co.  28  Minn.  291,  9  N.  W.  799,  41  Am.  Rep. 
286;  Perry,  etc.  Co.  v.  Holbrook  Opera  House 
Co.  91  Neb.  19,  135  N.  W.  219.  See  also 
Oswald  V.  Minneapolis  Times  Co.  65  Minn. 
249,  68  N.  W.  16. 

In  -Auerbach  v.  Le  Sueur  Mill  Co.  supra, 
applying   this   rule,   the   court   said:      "The 
ends  of  justice  may  require,  as  in  this  case, 
that  the  corporation  which  has  exceeded  its 
powers  should  be  estopped  by  its  own  acts 
from  pleading,  in  defense  of  its  assumed  obli- 
gations, that  they  were  ultra  vires.    .    .    . 
In  this  case  the  defense  sought  to  be  made 
to  the  note  is  that  in  giving  it  the  article 
of  the  defendant's  incorporation,  limiting  the 
amount   of    its    indebtedness,    was   violated. 
The  debt  was  incurred  in  the  ordinary  prose- 
cution of  the  business  of  the  corporation. 
The  defendant  received  and  appropriated  the 
money  which  was  the  consideration  of  the 
note,  and,  having  authority  to  issue  negotia- 
ble paper,  it  put  forth  the  note  in  question, 
negotiable,    calculated   to   circulate  as,  and 
perform  the  office  of,  commercial  paper,  and 
expressing  upon  its  face  the  obligation  and 
promise  of  the  maker  to  pay  to  the  bearer, 
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at  all  events,  the  sum  named.    It  has  come 
into  the  hands  of  a  bona  fide  purchaser,  and 
simple  justice,  as  well  as  plain  principles  of 
law,  forbid  that  courts  should  listen  to  the 
plea  that  in  this  particular  case  the  corpora- 
tion had  not  authority  to  issue  its  note.    It 
ought  to  be  and  it  is  estopped.    To  so  hold 
does    not  weaken   the  sanction   of  the  law 
which    restrains   the   exercise   of   corporate 
power  within  the  limits  prescribed  by  the 
creative  act.    To  refuse  to  recognize  and  en- 
force, when  necessary  to  the  attainment  of 
justice  and  prevention  of  wrong,  such  con- 
tracts, made  in  violation  of  the  corporate 
charter,  is  not  to  afford  a  remedy  for  the 
wrongful  acts  of  the  corporation.    When,  in 
a  case  like  this,  the  unauthorized  contract 
has  been  executed  by  the  corporation,  and  it 
has  reaped  the  benefits  of  it,  publie  policy 
does  not  require  the  courts  to  refuse  to  ad- 
minister justice  between  the  parties  in  ac^ 
cordance  with  the  plain '  principles  of  law. 
In  such  a  case,  the  remedy  for  the  violation 
by  the  corporation  of  its  charter  power  lies 
elsewhere.    We  are  here  seeking  to  adminis* 
ter  justice  as  between  these  contracting  par* 
ties.    If  justice  did  not  invoke  the  application 
of  other  principles  of  law,  the  defense  of  ultra 
vires  might  be  sufficient;  but  the  doctrine  of 
estoppel,  as  a  principle  of  law,  is  as  positive 
and  well-recognized  as  is  the  law  that  a  cor- 
poration  may  not  exceed  its  corporate  pow- 
ers, and,  although  the  defendant  exceeded  its 
authority,  it  should  be  denied  the  right  to 
assert  the  fact  of  its  own  wrong,  when  to 
allow  its  plea  would  work  injustice  and  wrong 
to  him  who  has  been  misled  by  its  acts  per- 
*  formed  within  the  general  scope  of  its  pow- 
ers.   What  has  been  said  should  be  regarded 
only  as  said  with  reference  to  this  case,  and 
should  not  be  considered  as  stating  a  rule  of 
law  which  should  prevail  generally  in  the 
case  of  contracts  not  negotiable.    W^hile  the 
broader  ground  last  referred  to  was  consid- 
ered by  the  court  below,  and  discussed  by 
counsel   in*  this   court,   yet  upon  the  facts 
found  by  the  court  such  was  not  this  case, 
and,  the  question  being  an  important  one,  we 
ought  not  to  anticipate  its  presentation  for 
adjudication  by  an  opinion  not  called  for  by 
the  facts  in  this  case." 

So  in  Sherman  Center  Town  Ck>.  v.  Morris, 
43  Kan.  282,  23  Pae.  560,  19  Am.  St.  Rep. 
134,  affirming  a  judgment  against  a  corpora- 
tion in  an  action  to  recover  a  sum  which  ex- 
ceeded the  debt  limit  created  by  its  charter, 
the  court  said:  "If  we  could  ascertain  from 
the  testimony  that  the  town  company  had 
not  received  the  benefit  or  proceeds  of  the 
merchandise  purchased  by  its  president  and 
secretary,  we  would  have  no  hesitation  in 
saying  that  the  plaintiff  below  was  not  enti- 
tled to  recover.  It  does  not  appear  from  the 
charter  that  the  corporation  had  any  author^ 
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ity  or  power  to  engage  in  buying  and  selling 
general  merchandise.  It  appears,  however, 
from  the  testimony,  that,  at  the  time  the  con- 
tract was  executed,  the  stock  of  merchan- 
dise was  at  Voltaire,  in  Sherman  county. 
After  the  contract  was  executed  and  a  part 
of  the  purchase  money  paid,  the  merchandise 
was  removed  from  Voltaire  to  Sherman  Cen- 
ter, where  the  business  of  the  town  company 
was  carried  on,  and  where  a  majority  of  the 
directors  of  the  company  reside.  There  is 
testimony  tending  to  show  that  the  company 
sold  the  merchandise  and  appropriated  its 
proceeds  to  its  own  use  and  benefit.  The 
town  company  did  not  show  or  offer  to  show, 
that  the  president  and  secretary  of  the  com- 
pany purchased  or  received  the  merchandise 
for  their  own  use  and  benefit,  or  that  they 
applied  the  proceeds  to  their  own  use  and 
benefit.  The  general  rule  is,  that  where  a 
contract  executed  by  a  corporation  is  ultra 
vires,  and  the  corporation  received  the  money 
or  property  paid  upon  such  contract,  the 
money  or  the  value  of  the  property  may  be 
recovered  to  prevent  injury  resulting  from 
the  application  of  ulti'a  vires  upon  a  corpo: 
rate  contract,  if  no  fraud  is  intended  or  has 
been  committed.  .  .  .  We  think  that  the 
limitation  of  $500  in  the  charter  of  the  cor- 
poration cannot  be  regarded  of  any  more 
force  than  a  by-law.  The  statute  of  the  state 
provides  that  the  charter  of  an  ordinary  pri- 
vate corporation  shall  set  forth  the  amount 
of  its  capital  stock,  but  does  not  require  its 
indebtedness  shall  have  other  limit.  There- 
fore the  limitation  of  $500  is  for  the  direc- 
tion of  the  officers  and  agents  of  the  corpora- 
tion, and  may  be  considered  directory  only. 
It  does  not  annul  the  contract." 

In  Humphrey  v.  Patrons'  Mercantile  Assoc. 
60  la.  607,  it  appeared  that  the  amended  ar- 
ticles of  incorporation  of  a  corporation  pro- 
vided that  its  indebtedness  should  be  limited 
to  $2,000.  The  plaintiff  as  the  manager  of 
the  defendant  corporation  had  borrowed  $1,- 
000  for  it  and  became  personally  responsible 
for  the  debt.  The  loan  was  used  for  the  pay- 
ment of  goods  purchased  on  credit  by  the  cor- 
poration, but  at  the  time  of  the  transaction 
the  company's  indebtedness  exceeded  the  limit 
allowed  by  its  articles  of  incorporation.  The 
loan  being  paid  by  the  plaintiff,  he  brought 
suit  against  the  defendant  for  a  recovery  of 
the  amount  loaned.  Discussing  the  effect  of 
the  limit  imposed  by  the  charter  on  the  com- 
pany's power  to  contract  indebtedness,  the 
court  said:  "In  our  opinion,  however,  the 
limit  imposed  by  the  amended  articles  upon 
the  company's  power  to  contract  indebtedness 
would  not  necessarily  have  the  effect  to  ex- 
empt the  company  from  liability  for  indebt- 
edness assumed  to  be  contracted  in  excess  of 
the  limit.  It  has  been  held,  it  is  true,  that 
a  municipal  corporation  is  not  liable  for  in- 
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debtedness  assumed  to  be  contracted  in  excess 
of  the  limit  fixed  by  the  constitution.  Garter 
V.  Dubuque,  35  la.  416.  But  we  know  of  no 
case  where  a  private  corporation  has  not  been 
held,  at  least  to  the  extent  of  the  considera- 
tion received,  for  indebtedness  assumed  to  be 
contracted  in  excess  of  the  limit  imposed  by 
the  articles  of  incorporation.  There  is  good 
reason  for  making  a  distinction  between  mu- 
nicipal and  private  corporations  in  this  re- 
spect. The  creditor  of  a  municipal  corpora- 
tion may,  far  more  properly  than  the  creditor 
of  a  private  corporation,  be  required  to  take 
notice  at  his  peril  as  to  when  the  limit  is 
reached.  ...  A  private  corporation  in- 
curs indebtedness  daily,  and  that,  too,  which 
is  not  to  be  offset  by  prospective  current  in- 
come, but  which  helps  swell  the  indebtedness 
to  which  the  limitation  applies.  It  incurs 
the  indebtedness  in  the  transaction  of  its  or- 
dinary business,  and  through  its  yarious 
agents.  No  specific  formal  action  of  its  di- 
rectors in  advance  would  ordinarily  be  prac- 
ticable. Its  records,  therefore,  so  far  as  they 
may 'be  presumed  to  be  accessible  to  credi- 
tors, would  not  ordinarily  show,  even  if  well 
kept,  more  than  an  approximation  at  a  given 
time  to  the  corporate  indebtedness;  nor  has 
it  any  officer  charged  by  law  with  the  duty 
of  keeping  a  record  of  the  indebtedness,  or  of 
any  action  through  which  the  indebtedness 
was  contracted.  Unless,  therefore,  the  corpo- 
ration is  estopped  from  setting  up  the  limit 
where  the  consideration  has  been  received,  it 
would  properly  be  without  credit,  the  very 
thing  for  which  private  corporations  largely 
are  organized.  This  result  is  to  be  avoided, 
if  it  can  be  consistently  with  the  protection 
which  the  limitation  is  designed  to  afford  to 
stockholders,  and  we  think  it  can  be.  The 
stockholders  must  be  regarded  as  at  least 
partially  protected  by  the  receipt  of  consid- 
eration, and  if  not  fully  so  in  every  case, 
they  may  doubtless  have  an  action  (or  the 
corporation  may,  which  represents  their  in- 
terest) against  the  officers  or  agents  who, 
without  authority,  have  Imposed  upon  them 
a  liability  which  has  resulted  in  their  loss. 
.  .  .  The  limit  of  indebtedness  was  fixed 
at  $2,000.  Within  that  limit  it  was  author- 
ized to  do  business  upon  credit,  and  although 
the  limit,  as  appears,  was  exceeded,  yet  we 
are  of  the  opinion,  in  view  of  the  importance 
of  upholding  corporate  credit  and  protecting 
creditors  who  have  parted  with  their  prop- 
erty in  ignorance  of  the  fact  that  the  limit 
had  been  exceeded,  that  the  corporation  should 
be  estopped  from  setting  up  such  fact.  We 
conclude,  then,  that  the  defendant  was  liable 
for  the  goods  bought;  and  the  money  ad- 
vanced by  the  plaintiff,  so  far  as  it  was  used 
in  paying  for  the  goods,  was  used  in  paying 
obligations  which  the  defendant  could  not 
have  escaped.'' 


In  Garrett  v.  Burlington  Plow  Co.  70  la. 
697,  29  N.  W.  395,  59  Am.  Rep.  461,  the 
question  presented  for  decision  was  as  fol- 
lows: "Do  the  facts  alleged  in  the  answer, 
that  the  holders  of  the  notes,  as  directors  of 
the  company,  in  the  management  of  its  af- 
fairs, contracted  indebtedness  beyond  the 
limit  prescribed  by  the  articles  of  incorpo- 
ration, and  caused  the  mortgage  to  be  ex- 
ecuted to  secure  the  amount  due  them,  defeat 
their  security,  and  give  other  creditors  a  right 
to  share  in  the  proceeds  of  the  property 
mortgaged?"  Answering  the  question  in  the 
negative  the  court  said:  ''We  do  not  under- 
stand counsel  for  defendants  to  claim  that  a 
debt  of  a  corporation  beyond  the  prescribed 
limits  of  its  indebtedness  is  invalid,  and,  if 
held  by  a  director  of  the  corporation,  cannot 
be  enforced  for  that  reason  alone.  It  may  be 
that  a  director  would  be  answerable  to  stock- 
holders or  others  for  negligence  or  misman- 
agement of  the  affairs  of  a  corporation  where- 
by debts  were  contracted  in  excess  of  the 
limitation  prescribed  in  the  articles  of  in- 
corporation; but  it  cannot  be  claimed  that 
such  a  debt,  for  a  consideration  received  by 
the  corporation,  cannot  be  enforced  against 
it.  May  a  director  enforce  such  a  debt?  We 
understand  that  he  may  become  a  creditor  of 
the  corporation,  may  advance  it  money,  or 
sell  it  property,  and  obligations  of  the  cor- 
poration executed  therefor  may  be  enforced 
by  him.  In  this  regard  he  occupies  no  dif- 
ferent position  from  that  of  any  other  cred- 
itor; and,  if  the  debt  he  holds  was  contracted 
in  good  faith,  and  there  is  an  absence  of 
fraud  on  "his  part,  he  may  take  security  or 
payment,  though  the  corporation  be  insol- 
vent, and  he  may  thereby  acquire  priority  in 
the  payment  of  his  claim.  Counsel  for  de- 
fendants admit  this  proposition,  with  an  ex- 
ception in  the  case  of  the  insolvency  of  the 
corporation.  They  insist  that  the  directors 
of  an  insolvent  corporation  cannot  take  it 
from  security,  by  mortgage  or  other  convey- 
ance creating  a  lien  upon  its  property,  even 
though  given  in  good  faith,  and  without  fraud 
in  the  transaction.  We  are  not  prepared  to 
admit  this  proposition.  A  creditor  may  ac- 
cept payment  or  security  from  an  insolvent 
debtor  free  from  any  claim  of  other  creditors. 
A  corporation  may  make  payment  of  its 
debts,  or  give  its  property  in  security  there- 
for, just  as  a  natural  person  may  do.  If, 
therefore,  a  director  holds  the  indebtedness 
of  an  insolvent  corporation,  he  may  take  pay- 
ment or  security  in  a  good  faith  and  honest 
transaction.  No  reason  can  be  given  why  a 
director  who  holds  a  valid  debt  against  his 
corporation  may  not,  though  it  be  insolvent, 
in  a  fair  and  honest  way,  take  its  property 
in  security.  If  the  property,  money,  or  other 
consideration  of  the  debt,  was  fairly  used  for 
the  benefit  of  the  corporation,  was  added  to 
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its  afisets,  or  used  In  ite  bufiineBs,  it  would  be 
unreasonable  to  hold  that  the  director  is  de- 
prived of  rights  and  remedies  held  by  other 
creditors.  It  is  not  shown  in  the  answer  of 
defendants  that  there  was  any  bad  faith  or 
dishonest  practices  on  the  part  of  the  cred- 
itors for  whom  plaintiff  is  trustee,  in  becom- 
ing creditors  of  the  plow  company,  and  taking 
security  from  it.  It  is  true  that  the  courts 
will  scan  with  care,  and  even  with  suspicion, 
such  transactions,  and  demand  that  they  be 
accompanied  by  the  utmost  good  faith.  l)e- 
fendants'  answers  make  no  charge  of  bad 
faith  or  fraud  in  the  creation  of  the  debt, 
or  the  execution  of  the  mortgage.  It  is 
averred  that  the  directors  unlawfully  con- 
tracted indebtedness  of  the  corporation  in 
excess  of  the  limit  prescribed  by  its  articles 
of  incorporation.  But  this  has  nothing  to 
do  with  the  directors'  claims  in  controversy. 
As  we  have  before  said,  they  may  be  liable 
to  proper  parties  for  their  negligence  or  un- 
lawful acts,  but  honest  contracts  made  with 
them  are  not  defeated  thereby. '' 

In  Perry,  etc.  Co.  t.  Holbrook  Opera  House 
Co.  91  Neb.  19,  13d  N.  W.  219,  an  action 
brought  against  a  corporation  on  a  note,  the 
defense  was  that -the  note  represented  tha 
balance  of  an  indebtedness  due  the  plaintiff, 
and  that  the  amount  of  the  entire  indebted- 
ness exceeded  the  limit  authorized  by  its  ar- 
ticles of  incorporation.  It  appeared  that  at 
the  time  the  indebtedness  was  incurred  the 
corporation  had  on  hand  sufficient  funds  to 
pay  the  plaintiff's  claim,  but  the  money  was 
used  for  other  purposes.  Affirming  a  judg- 
ment in  favor  of  the  plaintiff,  the  court  said: 
"In  disposing  of  defendant's  contentions,  it  is 
sufficient  to  say  that  from  a  careful  reading 
of  the  bill  of  exceptions  we  are  satisfied  that 
the  defendant  failed  to  establish  any  of  the 
several  defenses  set  forth  in  its  answer.  It 
is  apparent  that  at  the  time  the  defendant 
purchased  the  materials  used  in  the  construc- 
tion of  its  opera  house,  and  contracted  to  pay 
the  plaintiff  therefor,  it  was  not  indebted  in 
any  sum  whatever,  and  had  a  sufficient 
amount  of  money  in  its  treasury  to  pay  for 
the  same  in  full ;  and  the  fact  that  defendant 
used  the  funds  which  had  been  raised  for  the 
payment  of  the  plaintiff's  claim  for  other 
purposes  cannot  be  successfully  urged  as  a 
reason  for  defeating  the  payment  of  its  just 
debt.  Finally,  it  may  be  said  that  the  de- 
fendant lawfully  procured  the  material  fur- 
nished to  it  by  the  plaintiff,  has  received  and 
retained  the  benefit  thereof,  and  has  estab- 
lished no  valid  or  legal  defense  upon  whicli 
it  can  escape  payment  for  the  same." 

In  AUis  V.  Jones,  45  Fed.  148,  the  case 
made  by  the  petition  was  stated  by  the  court 
as  follows:  "The  plaintiff,  alleging  that  he 
is  a  general  creditor  of  the  defendant  cor- 
porations the  Red   Cloud  Milling  Company 


and  the  Alma  Milling  Company  in  the  sum 
of  $11,950,  files  this  bill  to  annul  certain 
mortgages  executed  by  these  milling  compa- 
nies to  the  Bed  Clpud  National  Bank  and 
the  First  National  Bank  of  Denver,  and  prays 
that  the  affairs  of  the  milling  companies  may 
be  wound  up,  and  their  assets  distributed." 
Holding  that  as  to  the  plaintiff  qo  ground 
was  shown  for  the  annulment  of  the  mort- 
gages, the  court  said:  "The  mortgages  were 
given  to  secure  an  indebtedness  in  excess  of 
the  amount  of  debts  the  companies,  by  their 
charters,  were  authorized  to  contract,  and  it 
is  said  this  renders  the  evidences  of  the  in- 
debtedness, and  the  mortgages  given  to  secure 
it,  ultra  vires  and  void.  But  on  the  facts 
of  this  case  this  position  cannot  be  main- 
tained. The  money  was  received  by  the  com- 
panies, and  used  in  conducting  and  carrying 
on  their  legitimate  corporate  business,  with 
the  knowledge  and  consent  of  all  the  officers 
and  stockholders.  On  these  facts  the  banks 
are  entitled  to  be  repaid  their  money,  and 
the  companies  could  execute  a  valid  security 
for  its  payment.  Mor.  Priv.  Corp.  §§  714- 
716;  Jones,  Mortg.  §  127;  tJnion  Nat.  Bank 
V.  Matthews,  98  U.  S.  621  [25  U.  8.  (L.  ed.) 
188] ;  Jones  v.  Habersham,  107  U.  S.  188,  2 
S.  Ct.  336  [27  U.  S.  (L.  ed.)  401];  Ohio, 
etc.  R.  Co.  V.  McCarthy,  96  U.  8.  267  [24 
U.  8.  (L.  ed.)  693].  Skeen  cannot  be  heard 
to  urge  this  objection,  because  he  is  not  a 
creditor  of  the  milling  companies,  and  Allis 
became  such,  if  at  all,  after  the  debts  to  the 
banks  had  been  created,  and  it  would  seem, 
therefore,  that  he  is  in  no  plight  to  raise  the 
question.  The  written  promise  of  the  milling 
companies,  executed  by  their  secretary  and 
treasurer,  to  pay  the  plaintiff's  debt,  under 
all  the  circumstances  of  this  ease,  made  it 
the  debt  of  the  companies.  But  an  applica- 
tion to  the  plaintiff's  case  of  the  strict  rules 
which  he  seeks  to  have  applied  to  the  bank's 
claims  and  mortgages  would  undoubtedly  un- 
dermine his  own  case,  and  leave  him  without 
any  claim  against  the  companies." 

In  Traer  v.  Lucas  Prospecting  Co.  124  la. 
107>  99  N.  W.  290,  it  was  held  that  where  a 
corporation  borrowed  money  in  excess  of  its 
authorized  indebtedness,  and  received  the  full 
benefit  of  the  money,  a  suit  on  notes  repre- 
senting the  loan  could  not  be  defended  on 
the  ground  that  the  money  borrowed  was 
used  for  an  ultra  vires  purpose. 

Buus  IN  Kentucky. 

In  Kentucky  the  rule  obtains  that  where  a 
corporation  borrows  an  amount  in  excess  of 
the  debt  limit  imposed  by  its  charter,  the 
loan  is  ultra  vires,  and  an  action  cannot  be 
maintained  on  it  to  the  prejudice  of  other 
creditors  of  the  corporation  except  for  a  sum 
within  the  debt  limit.    As  between  the  par- 
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ties  to  the  loan,  however,  it  may  be  enforced. 
Covington  First  Nat.  Bank  v.  D.  Kiefer  Mill- 
ing Co.  95  Ky.  97,  23  S.  W.  675;  Bell,  etc. 
Co.  v.  Kentucky  Glass  Works  Co.  106  Ky.  7, 
60  S.  W.  2,  1092,  54  S.  W.  180,  20  Ky.  L. 
Rep.  1684,  21  Ky.  L.  Rep.  133,  21  Ky.  L. 
Rep.  166,  modifying  48  S.  W.  440,  20  Ky. 
L.  Rep.  1Q89;  Citizens*  Bank  v.  Waddy  Bank, 
126  Ky.  169,  103  S.  W.  249,  128  Am.  St.  Rep. 
282,  11  L.R.A.(N.S.)  698,  31  Ky.  L.  Rep. 
365.    And  see  the  reported  case. 

In  Covington  First  Nat.  Bank  v.  D.  Kiefer 
Milling  Co.  supra,  a  suit  was  brought  against 
a  corporation  for  a  judgment  on  demands 
aggregating  about  $7,700,  and  an  attachment 
was  obtained.  It  appeared  that  the  corpora- 
tion had  made  a  deed  of  assignment  of  its 
property.  The  articles  of  incorporation  lim- 
ited the  amount  of  indebtedness  which  the 
corporation  could  incur  to  $30,000.  On  the 
trial  of  the  suit  the  attachment  was  dissolved 
and  the  proceeds  of  the  property  conveyed  by 
the  deed  of  assignment  was  directed  to  be 
distributed  pro  rata  to  the  creditors  of  the 
corporation,  only  $30,000  of  the  amount 
claimed  by  the  plaintilT,  however,  being  ad- 
judged to  be  ratably  paid.  Affirming  the  de- 
cree the  court  said:  ''It  appears  that  there 
was  in  the  articles  incorporating  'The  D. 
Kiefer  Milling  Company,*  a  provision  that 
the  company  should  not,  in  any  event,  incur 
any  liability  or  indebtedness  in  the  aggregate 
in  excess  of  one-hsilf  its  capital  stock  bona 
fide  subscribed,  which  was  $60,000.  The  arti- 
cles of  incorporation  were,  as  required  by 
statute,  recorded,  and,  independent  of  pre- 
sumed notice  by  The  First  National  Bank  of 
Covington,  of  the  provision  in  regard  to  the 
limit  of  indebtedness  The  D.  Kiefer  Milling 
Company  was  empowered  to  contract,  it  is  a 
well  settled  rule  that  a  person  dealing  with 
a  corporation  must,  at  his  peril,  take  notice 
of  its  charter  or  articles  of  incorporation. 
(See  Morawetz  on  Private  Corporations,  vol. 
2,  §§  591,  592. )  Whether  if  this  was  simply 
a  contest  between  the  bank  and  the  milling 
company,  violation  and  disregard  by  the  lat- 
ter of  the  provision  of  the  articles  of  incor- 
poration would  be  a  sufficient  defense,  we 
need  not  determine;  but  the  enforcement  of 
that  provision  is  demanded  by  the  assignee 
for  benefit  of  other  creditors,  who  have  been 
prejudiced  by  the  unauthorized  and  illegal 
dealing  of  the  bank  with  an  unfaithful  officer 
of  the  milling  company,  whereby  its  insol- 
vency was  precipitated,  if  not  actually 
caused;  and,  in  such  case,  a  participant  in 
the  fraudulent  transaction,  not  other  inno- 
<Mnt  creditors,  should  suffer." 

In  Bell,  etc.  Co.  v.  Kentuckv  Glass  Works 
Co.  106  Ky.  7,  60  S.  W.  2,  1092,  51  S.  W. 
180,  20  Ky.  L.  Rep.  1684,  21  Ky.  L.  Rep. 
133,  21  Ky.  L.  Rep.  15&,  modifying  48  S.  W. 
440,  20  Ky.  L.  Rep.  1089,  it  appeared  that  a 
corporation  which  was  indebted  to  one  of  its 


creditors  for  a  sum  exceeding  the  debt  limit 
authorized  by  its  charter,  executed  a  mortgage 
to  secure  the  indebtedness.  Afterwards  the 
corporation  executed  an  assignment  of  its 
property  for  the  benefit  of  its  creditors.  In 
an  action  to  settle  the  claims  of  the  various 
creditors  of  the  corporation  it  was  held  that 
the  mortgage  creditor  could  enforce  the  mort^ 
gage  as  against  the  other  creditors  only  to  the 
extent  of  the  amount  of  the  authorized  in- 
debtedness of  the  corporation.  It  appeared  also 
that  some  payments  were  made  on  the  debt 
secured  by  the  mortgage,  both  before  and 
after  the  execution  of  the  deed  of  assignment. 
It  was  held  that  the  payments  made  before 
were  to  be  credited  on  that  part  of  the  debt 
as  to  which  the  mortgage  was  not  a  valid 
security ;  but  as  to  the  payments  made  after, 
they  were  to  be  credited  to  that  part  of  the 
debt  as  to  which  the  mortgage  was  a  valid 
security. 

A  creditor  whose  own  debt  against  the 
corporation  does  not  exceed  the  limit,  and 
who  has  no  reason  to  know  that  the  limit 
has  been  exceeded,  is  not  affected  by  the  fact 
that  there  are  other  debts  of  which  he  has 
no  notice,  which  when  added  to  Ma  own  make 
an  aggregate  indebtedness'  greater  than  the 
corporation  may  legally  incur.  Bell,  etc  Co. 
y.  Kentucky  Glass  Works  Co.  106  Ky.  7, 
60  S.  W.  2,  1092,  51  8.  W.  180,  20  Ky.  L. 
Rep.  1684,  21  Ky.  L.  Rep.  133,  21  Ky.  L. 
Rep.  166,  modifying  48  S.  W.  440,  20  Ky.  L. 
Rep.  1089;  Citizens'  Bank  y.  Waddy  Bank, 
126  Ky.  169,  103  S.  W.  249,  128  Am.  St  Rep. 
282,  11  L.R.A.(N.S.)  698,  31  Ky.  L.  Rep.  365. 

In  Randolph  v.  Ballard  County  Bank,  142 
Ky.  145,  134  S.  W.  166,  it  was  held  that 
where  the  directors  of  a  corporation  permit 
the  indebtedness  of  the  corporation  to  exceed 
the  limit  provided  for  in  the  charter,  they 
are  personally  liable  for  the  amount  of  the 
debt  exceeding  the  authorized  limit,  their 
liability  being  imposed  by  a  statute  (Ky. 
Stat.  §  650).  To  the  same  effect  see  Stafford 
V.  Cain,  13  Ky.  L*.  Rep.  (Abstract)  639. 

In  Fidelity  Trust  Co.  v.  Louisville  Gas  Co. 
118  Ky.  688,  81  8.  W.  927,  111  Am.  St  Rep. 
802,  it  was  held-  that  a  provision  in  the  char- 
ter of  a  corporation  authorizing  it  to  issue 
bonds  for  a  specified  amount  and  to  execute 
a  mortgage  to  secure  them,  did  not  place  a 
limit  on  its  power  to  contract  other  indebted- 
ness which  it  might  incur  in  the  execution 
of  the  purposes  for  which  it  was  organized. 

Rule  in  Enolaih). 

In  England  the  rule  obtains  that  where  a 
corporation  borrows  a  sum  of  money  in  excess 
of  the  amount  which  by  its  articles  of  in- 
corporation .  it  is  permitted  to  borrow,  the 
transaction  is  ultra  vires,  and  no  recorery 
can  be  had  against  the  corporation  for  the 
amount  in  excess   of  the   authorized  limit 
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"English  Channel  Steamship^  Co.  ▼.  Kolt,  17 
CJh.  D.  715,  citmg  Wenlock'v.  River  Dee  Co. 
ri.  R.  10  App.  354,  54  L.  J.  Q.  B.  677,  53 
Xi.  T.  N.  S.  62,  49  J.  P.  773;  In  re  Pooley 
Hall  Colliery  Co.  18  W.  R.  201;  Fountaine 
^.  Carmarthen  R.  Co.  L.  R.  5  Eq.  316. 

In  the  case  last  cited  it  appeared  that  a 
•corporation  was  empowered  by  its  incorpora- 
tion act  to  borrow  a  specified  sum  on  de- 
bentures. After  the  whole  of  the  amount 
ivas  raised  by  the  issue  of  debentures  another 
debenture  was  issued.  After  the  issuance 
of  this  debenture  some  holders  of  the  original 
debentures  obtained  a  judgment  thereon  and 
bad  their  claims  satisfied  by  execution.  Sub- 
sequently the  company  issued  other  deben- 
tures in  place  of  those  which  were  paid. 
Briefly  discussing  the  rights  of  the  holders 
•of  the  various  debentures,  the  court  said: 
^'It  appears  that  debentures  were  issued  to 
the  full  extent  of  the  powers  which  the  direc- 
tors had  of  issuing  debentures  under  their 
act.  That  being  so,  they  afterwards  granted 
one  debenture  for  £500  to  a  Mr.  Weeks,  be- 
fore any  of  the  other  debentures  were  paid 
off.  Afterwards  two  of  the  debenture  credi- 
tors obtained  judgments,  and  by  that  means 
obtained  possession  of  the  plant  of  the  rail- 
way, and  out  of  the  money  arising  from  the 
aale  of  the  property  so  taken  in  execution, 
several  debentures  were  paid  off.  When 
these  debentures  were  so  paid  off,  the  direc- 
tors had  a  power,  subject  to  certain  direc- 
tions contained  in  the  companies'  clauses 
act,  either,  on  the  one  hand,  of  renewing  the 
old  debentures,  or,  on  the  other  hand,  of 
issuing  fresh  debentures  to  the  same  amount; 
provided  that  the  total  limit  prescribed  by 
the  act  was  not  overstepped.** 

In  the  case  of  In  re  Cork,  etc.  R.  Co.  L.  R. 
4  Ch.  748,  it  appeared  that  a  railway  com- 
pany was  empowered  to  borrow  £131,000  on 
mortgages  or  bonds.  In  June,  1862,  the  com- 
pany had  issued  mortgages  for  the  whole 
of  that  £131,000.  One  D.  L.  Lewis  had  been 
financing  the  company  from  April,  1861,  and 
had  advanced  them  moneys  upon  bills  ac- 
cepted by  them,  which  moneys  were  applied 
in  discharging  liabilities  of  the  company. 
In  August,  1862,  the  borrowing  powers  of  the 
company  being  then  exhausted,  he  repre- 
sented to  the  directors  that  he  had  great 
diflSculties  in  renewing  the  company's  bills, 
and  that,  if  the  company  would  issue  to 
him  Lloyd's  bonds,  he  would  be  able  to  raise 
money  upon  them  with  greater  facility,  and 
would  be  able  to  supply  the  company  with 
funds.  The  directors  accordingly  Issued  and 
gave  to  him  Lloyd's  bonds  for  various  sums. 
Lewis  parted  with  the  Lloyd's  bonds  to  vari- 
ous persons,  and  claims  were  made  by  the 
holders,  and  the  question  in  the  case  was 
whether  the  bonds  were  valid.  In  giving 
judgment,  Lord  Hatherly,  L.  C,  said :    "Then 


comes  the  question,  whether  the  present  hold- 
ers can  be  said  to  be  entitled,  under  any 
circumstances,  to  claim  payment  upon  these 
bonds.    Now,  first,  it  was  said  by  Mr.  Jessel 
that,  taking  these  bonds  at  the  best  as  a 
chose  in  action,  even  taking  them  to  be  that 
which  they  really  are,  a  mere  acknowledg- 
ment of  a  debt  due  apparently  on  a  legiti- 
mate ground,  those  who  took  them  must  be 
exactly  in  the  same  condition  as  Mr.  Lewis, 
the  original  holder,  was  in;   and,  therefore, 
if  Mr.  Lewis,  the  original  holder,  could  not 
recover,  on  account  of  the  position  in  which 
he  was  placed;  with  i^  full  knowledge  of  all 
the   circumstances,   and   of   the   manner   in 
which  the  company  had  proceeded  for  the  pur- 
pose of  raising  money,  tiien  no  more  could 
the  holders  of  these  choses  in  action  be  able 
to  recover,  nor  could  they  be  entitled  to  place 
themselves  in  a  better  position  than  he  was 
in.     That  would  be  so  if,  as  between  Mr. 
Lewis  and  the  company,  there  were  really 
no  debt  at  all,  or  that  this  was  all  a  mere 
sham,   and   that   the   directors  had   not   in 
any  way  borrowed  the  money,  or  authorized 
the  borrowing  of  the  money,   and  had  not 
been  in  any  way  parties  to  the  transaction, 
or  that  the  company  had  been  in  no  way 
parties  to  the  transaction.    But  if  the  money 
was  really  applied  for  the  legitimate  benefit 
of  the  company,  can  it  be  possible  that  the 
company  can  hold  this  money  as  a  surplus 
which  is  directed  to  be  paid  to  them  under 
the  act,  and  treat  these  bonds  as  constitut- 
ing no  debt  whatever  by  which  they  are  in 
any  way  to  be  affected?     They  knew  that 
there  was  a  large  sum  of  money  which  must 
be  raised  by  some  means,  and  for  which  the 
borrowing  powers  and   subscription   powers 
were  not  adequate;  and  although  the  bonds 
themselves   may  not   be  the  proper   instru- 
ments or  mode  by  which  that  money  ought 
to  be  raised,  still  they  are  instruments  is- 
sued  for   the   express    purpose   of   inducing 
others  to  give  faith  and  credit  to  Mr.  Lewis, 
as  being  a  person  to  whom  money  was  owing 
for  the  legitimate  purposes  of  the  company. 
And  the  money  having  been  de  facto  so  ap- 
plied to  the  legitimate  purposes  of  the  com- 
pany, is  it  possible  that  the  company  should 
be  allowed  to  derive  the  benefit  of  all  the 
expenditure  which  has  been  thus   incurred, 
and  claim  the  surplus  for  the  benefit  of  the 
shareholders?     Can   the  shareholders  be  al- 
lowed to  say  to  the  bondholders,  'It  is  true 
that  the  debts  have  been  cleared  off  by  means 
of  your  money,  but  you  are  not  the  persons 
who  have  cleared  them  off,  and  you  are  not 
to  receive  the  benefit  of  it,  for  we  are  the 
persons  to  receive  the  benefit?*    The  proper 
course  to  be  taken  seems  to  me  to  be  this: 
that,  so  far  as  the  company  have  adopted 
the*  proceedings  of  their  directors  by  allow- 
ing these  moneys  to  be  raised  on  the  issue 
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of  these  debentures,  and  so  far  as  the  money 
raised  by  the  issue  of  the  debentures  has  been 
applied  in  paying  off  debts  which  would  not 
otherwise  have  been  paid  off,  those  who  have 
advanced  the  moneys  ought  to  stand  in  the 
place  of  those  whose  debts  have  been  so  paid 
off.  It  is  not  simply  that  the  bondholders 
stand  as  assignees  of  the  debts,  which,  no 
doubt,  have  not  actually  been  assigned,  but  it 
has  been  represented  by  the  directors  that  the 
persons  who  have  lent  their  money  on  these 
acknowledgments  were  lending  their  money 
for  the  purpose  of  clearing  off  the  debts;  in 
fact,  that  they  were  to  be  put  in  the  position 
of  assignees  of  the  debts." 

Effect  of  Faihire  to  Pay  in  Capital  Stock, 

In  Commonwealth's  Appeal,  24  W.  N.  C. 
(Pa.)  530,  it  appeared  that  the  articles  of 
incorporation  of  a  street  railway  company 
provided  that  "the  said  company  shall  have 
,  the  power  and  authority  to  borrow  money  in 
any  sum  or  sums  not  exceeding  in  amount 
one-half  of  the  par  value  of  the  capital 
stock."  Only  ten  per  cent  of  the  capital 
was  paid  in,  and  the  company  proposed  to 
issue  bonds  for  a  sum  not  equal  to  one-half 
of  its  authorized  capital,  but  greatly  exceed- 
ing that  proportion  of  the  amount  of  capi- 
tal actually  paid  in.  A  suit  was  brought  to 
enjoin  the  issuance  of  the  bonds  except  for 
a  sum  equal  to  one-half  of  the  capital  paid 
in,  and  it  was  held  that  the  suit  could  be 
maintained.  The  court  said:  "Whether  it 
be  for  the  purpose  of  adjusting  and  paying 
dividends  to  stockholders,  or  of  regulating 
the  amount  of  taxes  due  to  municipalities 
having  the  right  and  power  to  tax,  the 
amount  of  stock  actually  paid  is  the  capital 
stock  of  the  company.  (Citizens'  Pass.  R. 
Co.  V.  Philadelphia,  49  Pa.  St.  251.)  Nei- 
ther the  cost  of  the  road,  nor  the  authorized 
capital  can  be  made  the  basis  of  dividends 
or  of  taxation,  but  these  must  rest  on  the 
amount  of  capital  stock  actually  paid  in. 
.  .  .  The  company  appellant  propose  to 
exercise  a  power,  and  incur  a  liability  upon 
the  basis  of  its  capital  stock,  and  for  this 
purpose,  as  for  purposes  of  taxation  or  pay- 
ment of  dividends,  its  rights  must  be  meas- 
ured not  by  nominal  or  authorized  capital, 
but  by  the  actual  amount  of  capital  paid 
in.  .  .  .  The  Lehigh  Avenue  Railway 
Company  has  received  just  $100,000  from 
the  subscribers  to  its  stock.  So  far  as  the 
paper  books  advise  us,  this  is  all  it  has  ever 
asked  for  in  the  more  than  fifteen  years  of 
its  corporate  life,  and  all  it  expects  to  re- 
ceive. The  other  $900,000  of  authorized  capi- 
tal are  uncalled  and  unpaid.  The  par  value 
of  all  its  shares  taken  together  is  $100,- 
000,  because  that  is  the  sum  paid  upon  them, 
the  value  they  represent.  The  par  value  of 
each  share  is  fixed  in  like  manner.    Its  value 


is  the  equal  or  par  of  the  corporate  capital 
it  represents,  whioh  is  the  amount  paid  upon 
it  by  the  subscriber,  or  applied  to  it  out  of 
the  earnings  of  the  corporation.    ...    It 
has  $100,000  in  its  treasury,  and  no  more, 
yet  it  asks  us  to  hold  that  the  par  value 
of  the  stock  is  $1,000,000,  and  permit  it  to 
exercise  an  important  power  on  that  basis. 
This  we  decline  to  do.    The  par  value  of  its 
shares  is  measured  by  the  money  it  has  re- 
ceived upon  them,   and  not  by  the  broken 
promises  of  those  who  subscribed  for  them." 
But  in  English  Channel  Steamship  Co.  v. 
Rolt,  17  Ch.  D.  (Eng.)  716,  it  appeared  that 
a  corporation  was  authorized  by  its  articles 
of    incorporation    to    borrow    "any   sum   of 
money  not  exceeding  two-thirds  of  the  capi- 
tal of  the  company  for  the  time  being  nob 
called  up/'    Only  about  a  third  of  the  num- 
ber of  shares  authorized  were  actually  is- 
sued.    The  company  executed  a  mortgage  of 
a  ship  to  secure  a  loan  for  a  sum  exceeding 
two-thirds  of  the  amount  not  called  up  on 
the  shares  issued,  but  not  exceeding  the  au- 
thorized capitaHzation  of  the  company.    An 
action  was  brought  by  the  liquidators  of  the 
company  to  have  the  mortgage  declared  in- 
valid.   Holding  that  the  action  could  not  be 
maintained,  the  court  said:     "The  capital  of 
the  company  is  £100,000,  but  Mr.  Pearson 
said,  'How  can  you  reckon  as  capital  that 
which  has  not  been  issued?'     It  is  a  very 
conunon  thing  indeed  for  companies  to  do  eo, 
and  it  is  not  at  all  contrary  to  usage  in  com- 
panies to  consider  that  where  they  have  a 
power  of  issuing  capital  they  have  a  right  to 
treat  it  as  capital.    If  they  believe  there  to 
be  a  prospect  of  getting  the  capital  issued, 
as  no  doubt  all  these  gentlemen  did,  that 
is  the  capital  within  the  meaning  of  this 
article.     They  are  not  to  borrow  a  sum  of 
money  'exceeding  two-thirds  of  the  capital 
of    the    company    for    the    time    being  not 
called  up.'     That  may  mean  shares  not  is- 
sued  or   shares   issued   and   not   called  up. 
In  my  opinion,  looking  at  the  nature  of  the 
transaction — looking    at    the    fact   that  the 
directors  of  every  joint  stock  trading  com- 
pany ought  to  be  armed  with  the  power  of 
borrowing  for  the  purpose  of  carrying  on 
business  as  long  as  they  keep  within  the  lim- 
its, they  were  right  in  doing  what  they  did. 
Mr.   Pearson   agreed   with  the  law  as  laid 
down  by  myself  in  Gibbs  and  West's  Case, 
L.  R.  10  Eq.  312.    He  is  content  to  take  it 
as  I  laid  it  down  there,  that  it  is  to  be  a 
reasonable  sum,  but  he  says  that  this  is  an 
unreasonable  sum.    In  my  opinion,  consider- 
ing the  situation  of  the  parties  at  the  time, 
it  was  a  perfectly  reasonable  sum;  and  there- 
fore the  case  falls  within  the  rules  there  laid 
down.    If  it  had  been  the  object  of  the  share- 
holders that  the  directors  should  only  borrow 
to  the   extent  of   two-thirds  of   the  shares 
actually  issued,  the  articles  ought  to  haT« 
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aaid  so.  I  am  therefore  of  opinion  that  this 
action  brought  to  set  aside  this  mortgage 
entirely  fails,  and  must  be  dismissed  with 
costs  in  the  usual  way  to  be  paid  by  the 
liquidator  out  of  the  assets  of  the  company." 

Xffect  of  Increase  of  lAmit  on  IVe-eapM- 

Itifir  Debt, 

In  the  case  of  In  re  Benedict  Tea,  etc.  Co. 
192  Fed.  1011,  it  appeared  that  a  corpora- 
tion while*  indebted  to  a  creditor  for  a  sum  in 
excess  of  the  amount  of  indebtedness  author- 
ized by  its  charter,  amended  its  articles  of 
incorporation,  and  increased  the  amount  of 
indebtedness  which  it  could  incur,  to  a  sum 
exceeding  the  amount  owed.  After  the 
amendment  of  the  articles  the  corporation 
executed  a  promissory  note  for  the  amount 
of  the  indebtedness.  Other  creditors  of  the 
corporation  having  filed  a  petition  of  in- 
voluntary bankruptcy  against  it,  it  was  held 
that  the  note  was  a  valid  claim.  The  court 
aaid:  "It  entered  into  the  contract  evidenced 
by  the  note  for  $4,559.79,  and  manifestly 
there  was  good  and  valuable  consideration  for 
it.  Neither  the  statute  nor  the  articles  of 
incorporation  nor  justice,  nor  good  morals,  in 
May,  1911,  forbade  the  recognition  by  the 
bankrupt  of  an  obligation  such  as  rested 
upon  it  fairly  to  pay  for  the  merchandise  it 
had  bought  and  used.  There  are  not  wanting 
signs  that  one  of  the  main  objects  of  the 
stockholders  in  amending  the  articles  was 
to  enable  the  corporation  to  pay  the  debt. 
This  was  a  meritorious  inteption.  Certainly 
it  was  by  no  means  a  vicious  one.  We  think 
there  was  no  right  in  the  then  existing  credi- 
tors to  prevent  the  amendment  or  to  put 
conditions  upon  it.  Their  right  under  the 
circumstances  then  existing  to  say  that  they 
were  to  be  paid  in  full  as  a  condition  prece- 
dent to  the  amendment  becoming  effective  is 
not  provided  for  in  the  statute,  nor  has  it 
ever  been  established  by  any  decision  of 
any  court  in  Kentucky.  Such  right  does  not 
exist,  and  we  think  should  not.  At  that 
stage  in  the  affairs  of  a  going  concern  (as 
the  bankrupt  then  was),  the  rights  of  general 
creditors  resulting  from  an  amendment,  if 
any  exist  at  all,  are  too  vague  and  indeter- 
minate to  be  t^e  basis  of  a  claim  to  priori- 
ty in  any  subsequent  distribution  should 
the  corporation  become  bankrupt.  As  the 
statute  does  not  provide  otherwise,  we  think 
all  general  creditors  in  this  instance  must 
share  equally.  Their  rights  are  to  be  de- 
termined as  of  the  date  of  filing  the.  peti- 
tion in  bankruptcy." 

Effect  of  Impairment  of  Assets  of  Cor* 

poration. 

In  Cunningham  v.  German  Ins.  Bank,  101 
Fed.  977,  41  C.  C.  A.  609,  it  appeared  that 


the  articles  of  incorporation  of  a  company 
limited  its  liability  to  one-half  of  the  capital 
stock  paid  up.  Paid  up  stock  had  been  is- 
sued to  the  amount  of  $138,000.  There  being 
an  impairment  of  the  assets  so  that  only 
$50,000  was  left  an  entry  was  made  by  the 
bookkeeper  charging  the  capital  stock  with 
the  loss,  but  there  was  no  actual  reduction 
of  the  certificates  of  stock.  After  this  entry, 
the  company  executed  a  mortgage  for  $35,- 
000  to  secure  a  debt  due  a  bank.  In  pro- 
ceedings in  bankruptcy  against  the  company 
it  was  contended  that  the  mortgage  was  not 
a  valid  lien  because  it  secured  a  debt  in  ex^ 
cess  of  the  limit  authorized  by  the  charter 
of  the  company,  but  the  contention  was  over- 
ruled. The  court  said:  "We  are  of  opinion 
that  there  was  no  violation  of  the  law  in  the 
creation  of  the  indebtedness  here  in  question. 
At  the  time  when  it  was  incurred  the  articles 
had  been  so  amended  as  to  authorize  the  in- 
crease of  capital  stock  to  $150,000,  and  there 
had  been  taken  $138,000,  which  had  been 
paid  for.  The  amount  of  indebtedness  is 
much  less  than  one-half  of  the  latter  sum. 
We  attach  no  importance  to  the  act  of  the 
bookkeeper  in  charging  the  depreciation  of 
the  assets  to  the  capital  stock.  It  was  not 
recognized  by  any  act  of  the  stockholders  or 
of  its  officers  as  a  reduction  of  the  capital 
stock.  No  amendment  of  the  articles  was 
filed  or  recorded,  nor  was  any  stock,  or  frac- 
tion thereof,  called  in  or  surrendered.  It 
was  a  mere  matter  of  bookkeeping,  and  ended 
with  that.  The  issuing  of  stock  in  lieu  of 
dividends  was  not  unlawful.  It  was  the  same 
thing  as  if  the  dividends  had  been  actually 
paid  over,  and  then,  by  the  stockholders,  re- 
paid to  the  company  for  the  stock." 
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Idaho  Supreme  Courtr-*June  30,  1917. 
80  Idaho  576 f  107  Bac,  051. 


Ubel  and  Slander  —  Actionable  Words 
—  Diattnetion  between  I«ibel  and 
Slander. 

In  determining  whether  particular  words 
are  actionable  per  se,  the  same  rule  does  not 
apply  to  libel  as  to  slander. 

[See  116  Am.  St.  Rep.  804.] 

Words  Iiibelons  per  Se. 

A  written  communication  of  a  character 
conducive  to  blacken  the  reputation  of  the 
person  referred  to,  or  excite  ridicule  or  wrath 
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a^ainat  him,  or  destroy  public  confidence  in 
him,  ia  actionable,  without  proof  of  special 
damage. 

Same. 

A  written  publication,  charging  one  with 
wilful  falsehood  in  the  matter  of  a  serious 
business  transaction,  must  necessarily  expose 
him  to  contempt  and  lower  him  in  the  com- 
mon estimation  of  citizens,  and  is  therefore 
actionable  per  se. 

Privilei;e  -»  Oomplaint  asalnat  Pnblle 
Officer. 

A  complaint  against  a  public  ofiicer,  filed 
with  a  body  having  a  right  to  discharge  him, 
is  conditionally  privileged  upon  good  faith 
and  the  absence  of  malice. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  complaint  has  been  made  against 
D.,  a  public  officer,  who  thereupon  requests 
that  the  complaint  be  filed  in  writing,  in 
order  that  he  may  be  heard  thereon,  thereby 
creates  a  privilege  in  the  plaintiff,  condi- 
tioned upon  good  faith  and  the  absence  of 
malice. 

[See  note  at  end  of  this  case.] 

Same. 

The  question  of  good  faith  and  malice  is 
one  for  the  jury. 

[See  note  at  end  of  this  case.] 

Pleadins  "—  ATerment*  Sufficient  to 
Warrant  Exemplary  Damaget. 

Where  the  general  allegations  of  a  com- 
plaint are  sufficient  to  show  that  the  wrong 
complained  of  was  inflicted  with  malice  or 
oppression,  or  like  circumstances,  the  com- 
plaint will  be  sufficient  to  authorize  the  in- 
fliction of  exemplary  damages. 

Damages  —  Exemplary  Damasea  —  Ele« 
menta  Conaidered  —  Wealth  of  De- 
fendant. 

Where,  under  the  pleadings  of  a  case,  ex- 
emplary damages  may  be  allowed,  the  pecu- 
niary ability  of  the  defendant  is  a  proper 
matter  fo^p  the  consideration  of  the  jury. 

Appeal  from  District  Court,  Nez  Perce 
county:     Steele,  Judge. 

Action  by  William  Dwyer,  plaintifi*,  against 
W.  A.  Libert,  defendant.  Judgment  for  plain- 
tiff. Defendant  appeals.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Miles  8.  Johnson  and  Jaa.  F,  Ailshie  for 
appellant. 

Clay  MoNamee  and  Palmer  H,  Mclntyre  for 
respondent. 

[680]  Rice,  J.-— This  is  an  action  for  libel 
brought  by  the  respondent  William  Dwyer 
against  appellant  W.  A.  Libert.  The  respond- 
ent, shortly  prior  to  the  time  the  action  arose, 
was  employed  by  the  city  of  Lewiston  in  the 
capacity  of  patrolman.  Certain  charges  were 
made  by  the  appellant  to  the  mayor  and  city 
council  of  the  city  of  LewiHton,  resulting 
[681]    in  the  discharge  of   the   respondent. 


Respondent's  attorney  thereopcm  appeared 
before  the  council  and  requested  that  body  to 
request  the  appellant  to  file  his  charges  in 
writing  and  to  have  a  date  set  so  that  re- 
spondent might  be  there  for  the  purpose  of  a 
hearing.  The  council  reconsidered  its  action 
and  requested  appellant  to  file  hia  charges 
in  writing.  Appellant  thereupon  had  his 
charges  prepared  and  filed  with  the  city  coun- 
cil, which  writing  contained  the  following 
matter  alleged  to  be  libelous,  to  wit: 

"Complainant  had  several  talks  with  Wil- 
liam Dwyer  during  the  few  days  following 
and  on  or  about  the  30th  day  of  September, 
1915,  the  said  William  Dwyer  informed  the 
complainant  that  Kittie  Begle  would  be  down 
on  Saturday  following,  at  which  time  the 
matter  would  be  fixed  up  by  securing  the  in- 
debtedness with  a  mortgage,  whidi  said 
conversation    was    later    confirmed    bv  Mr. 

m 

Dwyer  in  a  conversation  with  Center  Alex- 
ander, acting  as  the  agent  of  Joseph  Alex- 
ander. That  at  the  time  of  making  this  state- 
ment to  W.  A.  Libert  and  confirmation  of 
same  to  Center  Alexander  the  said  William 
Dwyer  was  knowingly  making  false  state- 
ments in,  to  wit:  That  on  the  22d  day  of 
July,  1915,  the  said  Kittie  Begle  had  redeeded 
to  Kittie  Dwyer  as  her  sole  and  separate 
property  the  real  property  in  question,  which 
deed  had  been  held  and  was  so  held  by  said 
parties  at  the  time  of  the  conversation  of 
September  25th,  and  was  together  with  a 
homestead  declaration  of  Kittie  Dwyer  placed 
on  record  in  the  ofiice  of  the  county  recorder 
on  the  28th  day  of  September,  1915,  and  was 
so  of  record  at  the  time  the  said  William 
Dwyer  was  promising  W.  A.  Libert  to  have 
the  said  Kittie  Begle  come  down  and  secure 
the  indebtedness  with  a  mortgage  on  or  about 
the  30th  day  of  September.  That  the  entire 
question  of  having  the  said  Kittie  Begle  enter 
into  the  matter  was  held  out  by  the  said 
William  Dwyer  falsely,  for  the  reason  tiiat  on 
the  22d  day  of  July,  1915,  over  two  months 
before  the  25th  day  of  September,  1915,  the 
said  Kittie  Begle  had  ceased  to  have  any 
interest  legal  or  otherwise  to  said  property." 

The  complaint  contained  no  colloquium  or 
innuendo,  and  no  special  damages  were 
claimed  in  the  complaint. 

[582]  It  is  urged  that  the. complaint  does 
not  state  a  cause  of  action;  that  the  written 
charge  does  not  contain  language  which  is 
libelous  per  ae,  and  that  the  complaint  con- 
tains no  innuendo  showing  that  on  account  of 
the  circumstances  the  matter  was  libelous  at 
against  respondent. 

Criminal  libel  is  defined  by  sec.  6737,  Rer. 
Codes,  as  follows:  "A  libel  is  a  malicious 
defamation,  ezpreeaed  either  by  writing, 
printing,  or  by  signs  or  pictures,  or  the  like, 
tending  to  bla^cken  the  memory  of  one  who  is 
dead,  or  to  impeach  the  honesty,  integrity. 
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Tirtue,  or  reputation,  or  publish  the  natural 
or  alleged  defecte^  of  one  who  is  alive,  and 
thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule."  In  the  case  of  State  v. 
Sheridan,  14  Idaho  222,  93  Pac.  666,  15 
L.Rj^.(N.S.)  497,  it  was  noted  that  in  de- 
termining whether  particular  words  were 
actionable  per  ae,  the  same  rule  does  not 
apply  to  libel  as  to  slander.  In  the  case  of 
Farley  v.  Evening  Chronicle  Pub.  Co.  113  Mo. 
App.  216,  87  S.  W.  565,  at  p.  568,  the  supreme 
court  of  Missouri  said:  "But  written  or 
printed  matter  which  is  communicated  to 
third  parties  stands  on  a  different  footing 
and  is  often  actionable  when  it  would  not  be 
if  spoken.  As  intimated,  if  it  is  of  a  char- 
acter conducive  to  blacken  the  reputation  of 
the  person  referred  to,  or  excite  ridicule  or 
wrath  against  him,  or  destroy  public  confi- 
dence in  him,  it  is  actionable  without  proof 
of  special  damage.  The  reason  assigned  for 
this  legal  difference  between  written  and 
spoken  language  is  that  writing  or  printing 
injurious  statements  about  a  person  implies 
a  deliberate  purpose  to  do  harm,  whereas 
detrimental  words  are  often  spoken  thought- 
lessly or  in  a  passion.  Weight  is  allowed, 
also,  to  the  more  enduring  character  and 
wider  vogue  of  published  statements,  Odgers, 
Label  and  Slander,  4th  ed.  p.  4."  (See,  also, 
Cooley  on  Torts,  3d  ed.  p.  399.) 

We  have  no  doubt  that  the  written  publi- 
cation of  the  words  alleged  in  the  complaint 
is  actionable  per  ee.  Truthfulness  is  one  of 
the  basic  virtues,  perhaps  tbe  most  funda- 
mental of  all.  To  charge  a  man  in  a  written 
publication  with  wilful  falsehood  in  the  mat- 
ter of  a  serious  business  transaction  must 
necessarily  expose  him  to  contempt,  and  have 
a  [583]  tendency  to  lower  him  in  the  common 
estimation  of  citizens.  (Riley  v.  Lee,  88  Ky. 
603,  21  Am.  St.  Rep.  358,  11  S.  W.  713;  25 
Cyc.  255;  Hatt  v.  Evening  News  Assoc.  94 
Mich.  114,  53  N.  W.  952;  Lindley  v.  Horton, 
27  Conn.  58;  Paxton  v.  Woodward,  31  Mont. 
195,  107  Am.  St.  Rep.  416,  3  Ann.  Cas.  546, 
78  Pac.  215;  Monson  v.  Lathrop,  96  Wis.  386, 
65  Am.  St.  Rep.  54,  71  N.  W.  596.) 

Appellant  next  contends  that  there  was  no 
evidence  of  the  falsity  of  the  publication,  but 
that,  on  the  contrary,  the  proof  of  the  truth 
of  the  publication  was  conclusive.  The  gist 
of  the  libel  is  contained  in  the  statement  that 
at  the  time  of  making  the  statement  to  ap- 
pellant, and  to  one  Alexander,  tbat  "Kittie 
Begle  would  be  down  on  the  Saturday  follow- 
ing at  which  time  the  matter  would  be  fixed 
up  by  securing  the  indebtedness  with  a  mort- 
gage," the  respondent  was  knowingly  making 
a  false  statement,  in  that  at  that  time  Kittie 
Begle  had  reconveyed  the  property  to  the  wife 
of  respondent,  who  had  filed  a  homestead 
declaration  upon  the  same,  and  therefore 
Kittie   B^le   would   be   entirely    unable   to 


give  the  mortgage  security.  The  testi* 
mony  of  respondent  was  to  the  effect 
that  appellant  at  the  time  of  the  conver- 
sation referred  to  was  threatening  to  bring 
suit  against  Kittie  Begle,  and  that  re- 
spondent had  told  appellant  that  he  need  not 
send  the  summons  to  the  town  of  Nez  Perce 
to  serve  upon  her  and  thus  interfere  with  her 
duties,  as  she  would  be  down  to  Lewiston  on 
the  following  Saturday.  Respondent  denied 
that  he  stated  to  appellant,  or  Alexander, 
that  she  would  give  a  mortgage  as  security. 
The  wilful  falsehood  charged  was  in  mislead- 
ing appellant  into  believing  that  he  would  re- 
ceive mortgage  security  for  his  indebtedness. 
On  this  matter  the  evidence  was  conflicting, 
and  the  determination  of  the  fact  wa«  proper- 
ly left  to  the  jury. 

It  is  next  contended  that  the  communi- 
cation was  privileged,  for  the  reason  that  it 
was  filed  with  a  body  that  had  the  right  to 
discharge  a  public  officer.  In  a  case  of  thia 
kind  the  communication  is  qualifiedly  privil- 
eged, and  in  order  for  one  who  makes  such 
publication  to  claim  the  benefit  of  the 
[584]  privilege,  the  statement  must  be  made 
in  good  faith  and  in  the  absence  of  malice. 

In  the  case  of  Foster  v.  Scripps,  39  Mich. 
376,  33  Am.  Rep.  403,  wfe  find  the  following: 
"But  where  a  person  occupies  an  olBce  like 
that  of  a  city  or  district  physician,  not  elect- 
ed by  the  public,  but  appointed  by  the 
council,  and  subject  only  to  removal  by  the 
council,  we  have  found  no  authority,  and  we 
think  there  is  no  reason,  for  holding  any 
libel  privileged  except  a  h<ma  fide  representa- 
tion made  without  malice  to  the  proper  au- 
thority, complaining  on  reasonable  grounds.'' 
(Bodwell  V.  Osgood,  3  Pick.  (Mass.)  379,  15 
Am.  Dec.  228;  Finley  v.  Steele,  159  Mo.  299, 
60  S.  W.  108,  52  L.R.A.  852;  Howarth  v. 
Barlow.  113  App.  Div.  510,  99  N.  Y.  S.  457.) 

The  question  of  the  good  faith  of  the  publi- 
cation and  the  absence  of  malice,  under  the 
evidence,  was  properly  left  for  the  jury  to 
determine. 

It  is  next  contended  that  as  respondent  re- 
quested the  mayor  and  city  council  to  have 
appellant  file  his  charges  in  writing,  he  there- 
by consented  to  the  publication  of  the  libelous 
matter,  and  is  in  no  condition  to  complain. 

If  the  only  publication  that  can  be  proved 
is  one  made  by  the  defendant  in  answer  to 
an  application  from  the  plaintiff,  or  some 
agent  of  the  plaintiff,  demanding  explanation^ 
such  answer,  if  fair  and  relevant,  will  be  held 
privileged,  for  the  plaintiff  brought  it  upon 
himself;  but  a  person  cannot  take  advantage 
of  an  opportunity  given  by  request  of  the 
plaintiff  to  gratify  his  malice.  (Laughlin  v. 
Schnitzer   (Tex.)   106  S.  W.  908.) 

In  the  case  of  Luzenberg  v.  O'Malley,  116- 
La.  699,  41  So.  41,  at  p.  44,  the  following 
language  is  used:     "It  would  seem  to  be  too 
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plain  to  allow  of  difference  of  opinion  that, 
when  plaintiff  challenged  defendant  to  name 
the  'reasons  too  numerous  to  mention'  why 
he  was  unfit  to  be  district  attorney,  or 'even 
to  practice  law,  he  did  not  request  defendant 
to  publish  malicious  falsehoods  about  him." 
(See,  also,  Schultz  v.  Guldenstein,  144  Mich. 
836,  108  N.  W.  96. ) 

In  this  case  it  cannot  be  said  that  plaintiff 
requested  the  publication  for  the  purpose  of 
bringing  an  action  thereon,  [585]  or  con- 
sented to  the  publication  of  a  libel  against 
himself  by  appellant.  Appellant  had  made 
verbal  charges  against  him  to  the  proper 
authorities,  upon  which  charges  it  seems  re- 
spondent was  dismissed.  In  order  that  he 
might  have  an  opportunity  to  answer  the 
charges,  of  which  he  may  have  been  more  or 
less  ignorant,  he  requested  that  the  appel- 
lant file  the  charges  in  writing  in  order  that 
he  might  be  heard  thereon.  It  cannot  be  said 
that  the  respondent  requested  the  appellant 
to  publish  libelous  matter  about  him.  The 
request  amounts  to  this,  that  if  appellant  in 
good  faith  and  without  malice  had  any 
charges  to  make  against  him,  he  would  like 
to  have  such  charges  made  in  writing. 

The  question  of  the  good  faith  of  the  ap- 
pellant in  filing  the  cliarges,  and  as  to  wheth- 
er he  was  actuated  by  malice,  was  under  in- 
structions of  the  court,  properly  left  to  the 
jury,  and  its  finding  thereon  will  not  be  dis- 
turbed. 

Appellant  objected  at  the  trial  to  the  fol- 
lowing question,  which  objection  was  over- 
ruled and  exception  saved:  "Q,  Mr.  Dwyer, 
are  you  generally  acquainted  with  the 
financial  standing  and  responsibility  of  Mr. 
Libert,  that  is,  whether  or  not  he  is  a  poor 
man  or  a  wealthy  man?''  Appellant  assigns 
the  overruling  of  defendant's  objection  as 
error. 

^  ''In  actions  for  libel  the  weight  of  authority 
is  conceded  to  be  in  favor  of  the  rule  that  the 
pecuniary  circumstances  of  the  defendant  are 
admissible  in  favor  of  the  plaintiff  as  tend- 
ing to  show  the  influence  his  words  would 
have  apd  the  consequent  extent  of  the  in- 
jury."    (25  Cyc.  608.) 

In  2  Sutherland  on  Damages,  4th  ed.,  p. 
1315,  that  authority  says:  "In  other  cases 
it  has  been  held,  and  the  better  doctrine  from 
its  intrinsic  reasonableness  is,  that  so  far  as 
the  cause  of  action  rests  upon  an  injury  to 
character  or  an  insult  to  the  person  com- 
pensatory damages  may  be  increased  by  proof 
of  the  wealth  of  the  defendant.  This  is  upon 
the  ground  that  wealth  is  an  element  which 
goes  to  make  up  his  rank  and  influence  in 
society,  and  thereby  renders  the  injury  or 
insult  resulting  from  his  wrongful  act  the 
greater.  But  in  such  cases  as  it  is  rather 
the  reputation  for,  than  the  possession  of, 
wealth  which  is  the  cause  of  this  increased 


rank,  [686]  the  testimony  should  correspond 
and  only  the  general  question  as  to  his 
circumstances  can  be  asked,  and  not  the  de- 
tails." 

In  the  instant  case,  the  allegations  of  the 
complaint  would  justify  the  jury  in  bringing 
in  a  verdict,  not  only  for  compensatory  dam- 
ages but  also  for  exemplary  damages.  The 
.  complaint  alleges  that  the  charges  were  false 
and  malicious,  and  published  by  the  defend- 
ant with  the  deliberate  purpose  and  intention 
of  injuring  the  defendant  in  his  good  name 
and  reputation  and  causing  his  dismissal  as 
said  patrolman  of  said  city  of  Lewiston, 
Idaho. 

In  the  case  of  Stark  v.  Epler,  69  Ore.  262, 
117  Pac.  276,  the  court  said:  *'The  rules  of 
pleading  do  not  require  that  the  all^ation 
relating  to  exemplary  damages  should  be  set 
out  separately  from  the  other  averments  of 
the  complaint.  Special  damages  must  be 
grounded  upon  separate  allegations,  bnt  ex- 
emplary damages  are  so  intimately  connected 
with  general  damages  that  if  the  general 
allegations  are  sufficient  to  show  the  wrong 
complained  of  was  inflicted  with  malice  or 
oppression  or  other  like  circumstances,  the 
complaint  will  be  sufllcient  to  authorize  the 
infliction  of  piuiitive  or  exemplary  damages." 
(Sullivan  v.  Oregon  R.  etc.  Co.  12  Ore.  392, 
53  Am.  Rep.  364,  7  Pac.  508;  San  Francisco, 
etc.  Home  Bldg.  Soc.  v.  Leonard,  17  Cal.  App. 
264,  U9  Pac.  405 ;  laegar  v.  Metcalf ,  11  Ariz. 
283,  94  Pac.  1094;  Martin  v.  Corscadden,  34 
Mont.  308,  86  Pac.  33.) 

It  'is  not  necessary  to  the  recovery  of 
exemplary  damages  that  they  should  be 
specially  claimed  in  the  complaint,  but  such 
damages  may  be  recovered  under  a  claim  for 
damages  generally.  (Harmening  v.  Howland. 
25  N.  D.  38,  141  N.  W.  131 ;  Shoemaker  v. 
Sonju,  15  N.  D.  618,  11  Ann.  Cas.  1173,  108 
N.  W.  42;  Nashville,  etc.  Ry.  v.  Blackmon,  7 
Ala.  App.  630,  61  So.  468;  Davis  v.  Seeley, 
91  la.  683,  51  Am.  St.  Rep.  366,  60  N.  W. 
183.) 

In  2  Sutherland  on  Damages,  p.  1316,  the 
author  says:  "But  when  exemplary  dam- 
ages are  claimed  a  different  question  is  pre- 
sented. The  defendant's  pecuniary  ability  is 
then  a  matter  for  the  consideration  of  the 
jury,  on  the  ground  that  a  given  sum  would 
be  a  much  greater  punishment  to  a  man  of 
[587]  small  means  than  to  one  of  larger.  For 
this  purpose  the  reputed  wealth  of  the  de- 
fendant may  be  proven,  subject  to  his  right 
to  controvert  the  plaintiff's  evidence,  and  the 
proof  may  be  directed  to  his  wealth  at  the 
time  of  the  trial." 

From  the  issues  presented  by  the  pleadings 
in  this  case,  therefore,  the  question  com- 
plained of  was  not  objectionable.  (Binford 
V.  Young,  116  Ind.  174,  16  N.  E.  142;  Mar- 
riott V.  Williams,  152  Cal.  705,  125  Am.  St 
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Rep.  87,  03  Pae.  875;  B«rkly  y.  Copeland,  74 
Cal.  1,  6  Am.  St.  Rep.  413,  15  Pac.  307.) 

Ilie  other  errors  assigned  by  appellant  we 
do  not  deem  necessary  to  disccfss.  The  judg- 
ment is  affirmed.  Costs  awarded  to  respond- 
ent. 

Morgan,  J.»  concurs. 

Budge,  C.  J.,  sat  at  the  hearing  but  took 
no  part  in  the  decision. 

Petition  for  rehearing  denied. 

HOTIL 

The  reported  case  holds  that  a  written  com- 
plaint of  misconduct  on  the  part  of  a  police 
officer,  made  to  the  mayor  and  council  who 
had  power  to  remove  him,  was  qualifiedly 
privileged  and  would  not  sustain  an  action  for 
libel  in  the  absence  of  proof  of  bad  faith  on 
the  part  of  the  complainant.  As  to  whether 
a  complaint  against  a  public  officer  or  em- 
ployee, made  to  a  person  or  body  having  the 
power  to  remove  him,  is  privileged  within  the 
law  of  libel  and  slander,  see  the  notes  to  Jozsa 
v.  Moroney,  19  Ann.  Cas.  1193;  Farr  v.  Valen- 
tine, Ann.  Cas.  1913C  821;  and  Holmes  v. 
Clisby,  104  Am.  St.  Rep.  103,  122.  The 
privil^e  attaching  to  a  petition  for  executive 
or  legislative  action  is  discussed  in  the  note 
to  MoKee  t.  Hughes,  Ann.  Cas.  1918A  459. 
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Contraots  —  Validity  —  Sale  of  Liquor 
—  Knowledge  of  Purpose  to  Resell 
nioKally. 

Mere  knowledge  on  the  part  of  a  seller  of 
intoxicants  that  the  buyer  intends  illegally  to 
resell  the  liquors  will  not  render  the  contract 
void,  so  aa  to  bar  the  seller's  action  for  the 
purchase  price,  though  if  the  seller  partici- 
pates in  or  contributes  to  the  purchaser's  in* 
tention  to  sell  illegally,  or  does  any  act  to 
facilitate  or  further  the  design  to  transgress 
the  law,  or  has  an  interest  therein,  the  right 
to  recover  the  price  is  lost. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  seller  of  liquors  knew  through 
its  local  agent  that  the  buyer  was  running  a 
wideopen  liquor  saloon  in  violation  of  law, 
and  made  the  shipment  to  a  transfer  com- 
pany, not  to  the  consignee,  marked  merely 
Ann.  Cas.  1918B. — 62. 


with  hia  initials,  so  that  the  public  would 
not  know  to  whom  it  was  to  oe  delivered, 
such  seller  cannot  recover  the  price,  having 
aided  the  buyer's  design  to  transgress  the 
law  and  circumvented  the  legislature's  object 
in  passing  acts  (Ex.  Sess.)  1913,  c.  1,  requir- 
ing common  carriers  to  cause  all  consignees 
of  liquor  to  sign,  before  delivery,  an  affiaavit 
setting  out  his  name,  etc. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Paul  Jones  and  Company,  plain- 
tiff, against  T.  B.  Wilkins,  defendant  Judg- 
ment for  defendant.  Plaintiff  petitions  for 
certiorari.  The  facts  are  stated  in  the  opin- 
ion.    WSIT  DENIED. 

Af.  A.  Hall  and  R,  E,  Stiokley  for  plaintiff. 
A.  J,  Calhoun  for  defendant. 

[147]  Williams,  J. — This  suit  was  com- 
menced by  Paul  Jones  &  Co^,  a  wholesale 
liquor  concern  of  Louisville,  Ky.,  to  recover 
the  sale  price  of  thirty-five  cases  of  whisky 
sold  to  Wilkins  and  shipped  to  Memphis.  The 
defense  was  based  on  the  ground  that  the 
liquor  was  sold  to  Wilkins  and  by  him  re- 
tailed in  Shelby  county,  in  violation  of  the 
prohibition  laws  of  this  State  in  force  in 
that  city.  The  trial  judge  and  the  court  of 
civil  appeals  have  concurred  in  a  denial  of  a 
remedy  to  plaintiff  in  the  suit;  and  the  cause 
is  before  us  for  review  on  a  petition  for 
certiorari. 

The  fundamental  principles  that  must  gov- 
ern the  controversy  are  those  announced  in 
the  case  of  Bank  of  Commerce,  etc  Co.  v. 
Burke,  135  Tenn.  10,  185  S.  W.  704,  at  this 
term  of  court.  That  case  involved  the  legality 
of  a  contract  of  lease,  but  the  opinion  also 
discussed  contracts  of  sale. 

[148]  The  general  rule  is  that  in  case  of 
the  sale  of  intoxicating  liquors  mere  knowl- 
edge on  the  part  of  the  seller  that  the  pur* 
chaser  intendia  illegally  to  resell  such  liquors 
will  not  render  the  contract  void  so  as  to 
bar  the  seller's  action  for  the  purchase  price. 
Tracy  v.  Talmage,  14  N.  Y.  173,  67  Am.  Dec. 
132;  Anheuser-Busch  Brewing  Assoc,  v.  Ma- 
son, 44  Minn.  318,  46  N.  W.  558,  9  L.R.A. 
506, 20  Am.  St  Rep.  580;  Washington  Liquor 
Co.  V.  Shaw,  38  Wash.  398,  80  Pac.  536,  3 
Ann.  Cas.  153,  and  note;  Frankel  v.  Hillier, 
16  N.  D.  387,  113  N.  W.  1067,  15  Ann.  Cas. 
265  and  note;  9  Cyc.  571. 

However,  if  the  seller  participates  or  con- 
tributes to  the  intention  of  the  purchaser  to 
sell  in  violation  of  law,  or  does  any  act,  how- 
ever slight,  to  facilitate  or  in  furtherance  of 
the  design  to  transgress,  or  has  an  interest 
therein,  the  right  to  recover  for  the  price  i> 
lost.  The  participation  in  the  illegal  purpose 
or  act  must  be  in  some  manner  other  than 
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the  mere  act  of  making  the  aale.    Authoritiet, 
supra. 

We  are  of  opinion  that  the  facts  in  this 
case  show  such  a  participation  on  the  part 
of  the  plaintiff  vendor  as  to  bar  him  of  any 
remedy.  The  plaintiff  knew  through  its  local 
solicitor  in  Memphis  that  Wilkins  was  run- 
ning a  "wide-open"  retail  liquor  saloon;  the 
solicitor  had  bought  drinks  for  himself  and 
others  over  the  bar.  Tlie  shipment  represent- 
ed by  the  account  in  suit  was  not  made 
to  Wilkins  as  consignee,  but  to  the  Lewis 
Transfer  Company  for  delivery — so  agreed  in 
order  that  the  public  would  not  know  to 
[149]  whom  it  was  to  be  delivered.  The  cases 
were  not  marked  with  the  name  of  T.  B.  Wil- 
kins, but  with  the  initials,  "T.  B.  W." 

The  manager  of  the  vendor  company  testi- 
fies that  the  shipment  to  the  transfer  com- 
pany as  consignee  was  for  the  purpose  of 
insuring  delivery  to  Wilkins.  We  fail  to  see 
how  that  end  could  have  been  more  safely 
attained  by  the  marking  of  the  outside  of  the 
cases  with  mere  initials,  rather  than  with 
the  name  and  street  address  of  the  purchaser, 
even  though  it  was  desirable  thus  to  use  the 
transfer  company. 

Where  it  appeared  that  the  plaintiff,  a 
wholesale  liquor  dealer,  supplied  a  retailer 
in  another  State  with  intoxicating  liquors, 
and  aided  the  latter  by  shipping  to  a  fictiti- 
ous consignee  part  of  the  liquors,  and  by 
packing  other  portions  so  as  to  conceal  their 
true  character,  it  was  held  that  his  account 
could  not  be  recovered.  Kohn  v.  Melcher,  43 
Fed.  641,  10  L.R.A.  439;  Feineman  v.  Sachs, 
33  Kan.  621,  7  Pac.  222,  62  Am.  Rep.  547; 
Gorbin  v.  Houlehan,  100  Me.  246,  61  Atl.  131, 
70  L.R.A.  668. 

In  Gaylord  v.  Soragen,  82  Vt.  110,  76  Am. 
Dec.  154,  it  was  held  that  an  action  by  the 
seller  could  not  be  maintained  when,  at  the 
defendant's  request,  the  plaintiff  marked  the 
packages  in  a  peculiar  way,  omitting  the  de- 
fendant's name  so  as  to  enable  the  defendant 
with  greater  facility  to  save  them  from  seiz^ 
ure. 

Particular  pertinency  is  given  to  these  au« 
thorities  by  the  fact  that  we  have  in  this 
state  a  statute  (Act  [160]  Extra  Session 
1913,  chapter  1)  that  requires  common  car- 
riers to  cause  all  consignees  of  liquors  to 
sign,  before  delivery  of  goods,  an  affidavit 
setting  out  his  name,  address,  the  fact  of 
consignment  to  affiant,  the  use  to  be  made  of 
the  liquors,  etc.  It  is  manifest  that  the  ma- 
nipulation resorted  to  by  the  plaintiff  was  to 
circumvent  the  object  sought  to  be  attained 
by  the  legislature  in  the  passage  of  this  act. 

A  correct  result  has  been  reached  in  this 
case. 

Wnt  denied. 


HOTE. 


Validity  of  Sale  of  Iiq«on  Whem  Sel* 
ler  Knows  Same  1X^11  Be  niesaUj 
Besold. 

Introductory,  978. 

Knowledge  by  Seller  of  Unlawful  Purpose: 

View  that  Sale  la  Valid,  978. 

View  that  Sale  Is  Invalid,  980. 
Participation  by  Seller  in  Unlawful  Purpoee^ 
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Introductory. 

The  earlier  cases  passing  on  the  validity  of 
a  sale  of  liquors  where  the  seller  knows  thai 
the  same  will  be  illegally  resold  are  discussed 
in  the  notes  to  Washington  Liquor  Co.  v. 
Shaw,  3  Ann.  Cas.  153;  Frankel  v.  Hillier^ 
15  Ann.  Cas.  265;  and  State  v.  Wilson,  117 
Am.  St.  Rep.  479,  602.  This  note  review6 
the  more  recent  cases. 

Kfwwledge  hy  Seller  of  Unlawful  Pur^ 

poae. 

View  that  Sale  Is  Vaub. 

The  weight  of  authority  is  to  the  effect 
that  as  a  general  proposition  the  mere  knowl- 
edge by  the  seller  of  liquors  of  the  fact  that 
the  buyer  intends  to  resell  the  same  in  viola: 
tion  of  law  is  not  sufficient  to  invalidate  the 
contract  of  sale.  Green  v.  Collins,  3  Cliff* 
494,  10  Fed.  Cas.  No.  6,765;  Sortwcll  ▼. 
Hughes,  1  Curt.  244,  22  Fed.  Cas.  No.  13,177; 
McWhorter  v.  Bluthenthal,  136  Ala.  568,  33 
So.  552,  96  Am.  St.  Rep.  43;  F.  W.  Cook 
Brewing  Co.  v.  Vaccaro»  188  III.  App.  387; 
F.  W.  Cook  Brewing  Co.  v.  Rodasta,  188  IlL 
App.  397;  Moore  v.  Winstead,  24  Ind.  App. 
66,  55  N.  E.  777 ;  Brown  v.  Wieland,  116  la. 
711,  89  N.  W.  17,  61  L.R.A.  417;  Hamilton 
V.  Jos.  Schlitz  Brewing  Co.  129  la.  172,  105^ 
N.  W.  438,  2  L.R.A.(N.S.)  1078;  Sioux  Falls 
Brewing,  etc.  Co.  v.  KittermaUt  116  Minn.  204^ 
133  N.  W.  468;  Curran  v.  Downs,  3  Mo.  App. 
468;  Storz  v.  Funklestein,  48  Neb.  27,  ^ 
N.  W.  1020;  Taylor  v.  Steinman,  95  Keb. 
217,  146  N.  W.  358 ;  Coming  v.  Abbott,  54  N. 
H.  469;  Jones  v.  Sanborn,  68  N.  H.  602,  4a 
Atl.  393 ;  Conemaugh  Brewing  Ca  v.  Bennett, 
60  Pa.  Super.  Ct.  543;  Blandi  v.  Pellegrini, 
60  Pa.  Super.  Ct.  552;  Bowie  v.  Gilmour,  24 
Ont.  App;  254.  And  see  the  reported  case. 
Compare  Terre  Haute  Brewing  Co.  v.  Hart- 
man,  19  Ind.  App.  696,  49  N.  £.  866;  Gaasett 
V,  Godfrey,  26  N.  H.  415.  Compare  also  Lane 
V.  Lynch,  38  Fed.  489,  4  L.R.A.  831,  wherein 
the  court  foUowed  the  decision  in  Jones  v. 
Surprise,  64  N.  H.  243,  9  Atl.  384,  holding 
the  contrary  doctrine  by  virtue  of  a  statute 
which  was  subsequently  declared  invalid  in 
Diirkee  ▼.  Moses,  67  N.  H.  116,  23  Atl.  793. 
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There  must  be  something  more  than  under* 
standing  or  knowledge  on  the  part  of  the  sell- 
er of  the  buyer's  illegal  design  with  respect  to 
a  resale  in  order  to  render  a  sale  of  liquors 
invalid.  Green  y.  Collins,  3  Cliff.  494,  10 
Fed.  Cas.  No.  6,755,  wherein  it  appeared  that 
the  parties  entered  into  a  contract  for  the 
sale  of  liquor  in  Rhode  Island,  which  was 
valid  by  the  laws  of  that  state,  but  the  seller 
Icnew  tliat  the  liquor  was  intended  by  the 
buyer  to  be  resold  in  the  state  of  Massachu- 
setts, where  the  sale  was  prohibited  by  stat- 
ute. In  an  action  of  assumpsit  for  the  price, 
it  was  said:  "Provision  was  made  by  §  61 
of  chapter  86,  Gen.  Stat.  Mass.,  that  all 
payments  or  compensations  for  spirituous  or 
intoxicating  liquors  sold  in  violation  of  law 
shall  be  held  to  have  been  received  with- 
out  consideration,  and  against  law,  equity, 
and  good  conscience.  No  action  of  any  kind,  it 
is  also  therein  provided,  shall  be  had  or  main- 
tained in  any  court  for  the  price  of  any 
liquors  sold  in  any  other  state  for  the  purpose 
of  being  brought  into  this  commonwealth,  to 
be  here  kept  or  sold  in  violation  of  law,  under 
such  circumstances  that  the  vendor  would 
have  reasonable  cause  to  believe  that  the 
purchaser  entertained  any  such  illegal  pur- 
pose. Gen.  fitat.  Mass.  p.  448.  Whether  the 
plaintiffs  knew  or  had  reasonable  cause  to 
believe  that  the  defendant  purchased  the 
liquors  with  the  intention  of  transporting 
the  same  into  this  state,  'to  be  here  k?r^t  or 
sold  in  violation  of  law,'  was  a  matter  in 
issue  between  the  parties  at  the  trial,  and 
there  was  some  evidence  introduced  on  both 
sides  of  the  question.  Strong  doubts  were 
entertained  by  the  court  whether  the  affirma- 
tive of  the  issue  was  proved;  but  it  must  be 
assumed,  for  the  purpose  of  this  investiga- 
tion, that  the  evidence  was  sufficient  to  war- 
rant the  jury  in  finding  the  issue  for  the  de- 
fendant. Conceded  as  the  fact  is,  that  the 
contract  of  sale  and  purchase  was  valid  at 
the  place  where  it  was  made,  it  is  unnecessary 
to  enter  into  any  inquiry  or  discussion  upon 
that  subject;  and  the  plaintiffs  contend,  in- 
asmuch as  the  sale  of  the  liquors  was  valid 
where  it  was  made,  that  the  evidence  intro- 
duced by  the  defendant  is  not  an  answer  to 
the  action,  even  if  it  does  show  that  they 
had  knowledge  at  that  time  that  he  intend- 
ed to  remove  the  liquors  into  this  state,  to 
be  kept  and  sold  in  violation  of  the  law  of 
the  state.  .  .  .  The  defendant  contends 
that  they  are  not  entitled  to  any  remedy  in 
the  circuit  court,  sitting  in  this  district, 
because  they  knew  or  had  reasonable  cause 
to  believe,  at  the  time  they  sold  the  liquors, 
that  he,  tiie  defendant,  intended  to  transport 
the  same  into  this  state,  to  be  here  kept  and 
sold  in  violation  of  that  enactment  of  the 
state  legislature.  Stated  as  above,  the  propo- 
sition is  not  in  the  precise  language  of  the 


prayer  for  instruction;  but  it  is  not  contend- 
ed that  the  prayer  for  instruction  meant 
anything  more  than  the  proposition,  as  the 
sale  was  an  absolute  one,  and  it  is  not  pre- 
tended that  there  was  any  arrangement  be- 
tween the  parties  as  to  the  place  where  the 
liquors  should  be  sold.  Generally  speaking, 
the  validity  of  a  contract  is  to  be  decided  by 
the  law  of  the  place  where  it  was  made, 
unless  it  was  agreed,  either  expressly  or 
tacitly,  that  it  should  be  performed  in  some 
other  place,  and  then  the  general  rule  is  that 
the  contract,  'as  to  its  validity,  nature,  obli- 
gation, and  interpretation,  is  to  be  governed 
by  the  law  of  the  place  of  performance.' 
Story  on  Conf.  of  L.  §§  242,  280;  U.  S.  Bank 
V.  Donally,  8  Pet.  372  [8  U.  S.  (L.  ed.)  974]; 
Wilcox  V.  Hunt,  13  Pet  379  [10  U.  S.  (I*, 
ed.)  200];  Andrews  v.  Bond,  13  Pet.  65  [10 
U.  S.  (L.  ed.)  61];  Don  v.  Lippmann,  5  CI.  ft 
F.  (Eng.)  13;  Fergusson  v.  Fyffe,  8  CI.  ft  F. 
(£ng.)  121.  Contracts  valid  by  the  law  of 
the  place  where  they  are  made  are  generally 
valid  everywhere  jure  gentium,  and  by  tacit 
assent.  2  Kent.  Com.  (ed.  1866)  454.  Rem- 
edies, therefore,  are  the  same  whether  the 
suit  is  brought  in  the  district  where  the  con- 
tract was  made,  or  in  another  district  of  the 
same  circuit,  or  in  any  other  federal  court 
having  jurisdiction  of  the  parties  and  of  the 
subject-matter  in  controversy.  Viewed  in  the 
light  of  these  several  suggestions,  the  prin- 
cipal question  presented  is  whether  the  evi- 
dence which  shows  that  the  plaintiffs  knew, 
or  had  reasonable  cause  to  believe,  that  the 
defendant  at  the  time  of  the  sale  intended 
to  transport  the  liquors  into  this  state,  to  be 
here  kept  and  sold  in  violation  of  the  law 
of  the  state  then  in  force  and  unrepealed  at 
the  time  the  suit  was  commenced,  constituted 
a  defense.  Marked  dtff^ences  of  opinion  are 
observable  in  the  determination  of  courts  of 
justice  in  cases  where  the  facts  were  in  most 
respects  the  same  as  in  the  case  before  the 
court;  but  the  better  opinion  appears  to  be 
that  the  mere  knowledge  by  the  vendor  that 
the  vendee  at  the  time  of  the  purchase  of 
property  intends  to  use  it  for  an  illegal  pur- 
pose will  not,  as  a  general  rule,  prevent  the 
vendor  from  recovering  from  the  vendee  the 
value  of  the  property.  Exceptional  cases  poay 
arise  in  which  a  different  rule  must  be  ap- 
plied, as  where  the  property  purchased  is  in- 
tended for  treasonable  purposes,  or  to  com- 
mit murder,  or  to  promote  some  other  offense 
of  such  enormity,  and  so  violative  of  the 
fundamental  laws  of  society  that  silenoe  on 
the  part  of  the  citizen  is  itself  a  crime,  or 
would  be  evidence  tending  to  show  that  the 
seller  was  an  accessory  before  the  fact  to 
the  commission  of  the  offense.  Many  cases 
may  doubtless  be  cited  where  it  is  held  that 
a  contract  cannot  be  enforced  which  contem- 
plates what  the  law  forbids,  whether  the  act 
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forbidden  be  malum  in  se  or  only  malum 
prohibitum,  but  those  cases  do  not  apply  to 
a  contract  of  sale  which  is  valid  by  the  law 
of  the  place  where  it  is  made,-  and  where  the 
only  circumstance  imputed  as  affecting  its 
validity,  is  the  mece  fact  that  the  seller 
knew,  or  had  reason  to  believe,  that  the 
purchaser  intended  to  remove  the  property 
purchased  into  another  jurisdiction,  and  to 
sell  it  there  in  violation  of  the  law  of  that 
jurisdiction.  U.  S.  Bank  y.  Owens,  2  Pet. 
627  [7  U.  a  (L.  ed.)  608];  Harris  v.  Run- 
nels, 12  How.  79  [13  U.  S.  (L.  ed.)  901]; 
Kennett  v.  Chambers,  14  How.  38  [14  U.  S. 
(L.  ed.)  316].  Such  exceptional  cases  may 
doubtless  arise,  but  the  general  rule,  and 
the  one  by  which  this  case  must  be  gov- 
erned, is  that  in  an  action  to  recover  the 
price  of  goods  sold,  it  is  no  defense  that  the 
vendor  knew  that  they  were  purchased  to  be 
sold  in  another  jurisdiction,  in  violation  of 
the  law  of  that  jurisdiction,  provided  it  was 
not  a  part  of  the  contract  that  they  should 
be  used  for  that  purpose,  and  provided  also 
that  the  vendor  neither  did  nor  agreed  to  do 
anything  in  aid  or  furtherance  of  the  unlaw- 
ful design,  beyond  the  mere  sale,  with  knowl- 
edge of  the  intent  of  the  purchaser." 

It  was  held  in  McWhorter  v.  Bluthenthal, 
136  Ala.  668,  33  So.  652,  96  Am.  St.  Rep.  43, 
that  it  was  proper  for  the  court  to  refuse 
the  following  instruction  to  the  jury:  "If 
from  the  evidence  you  are  reasonably  satis- 
fied that  at  the  time  of  the  sale  of  the  liquors 
or  any  part  of  them,  the  consideration  of  the 
note  sued  on.  the  defendant  bought  the  same 
or  any  part  thereof  for  the  purpose  of  sell- 
ing the  same  in  Hayneville,  Lowndes  county, 
Alabama,  and  that  the  plaintiffs  knew  the 
defendant  was  purchasing  the  same  for  that 
purpose,  and  if  in  pursuance  of  such  purpose 
defendant  did  sell  said  liquors  in  violation 
of  the  prohibition  laws  of  Lowndes  coimty, 
Ala.  at  Hayneville,  Ala.  you  should  find  for 
defendant."  The  court  said:  "Mere  knowl- 
edge on  the  part  of  the  plaintiffs  of  the  pur- 
pose of  the  defendant  to  sell  the  liquor  in 
violation  of  the  prohibition  law  in  Lowndes 
county,  and  the  fact  that  it  was  sold  by  the 
defendant  in  violation  of  such  law,  did  not, 
as.  matter  of  law,  constitute  a  participation 
by  the  plaintiffs  in  the  defendant's  act." 

So  in  Wind  v.  Her,  93  la.  316,  61  N.  W. 
1001,  27  L.R.A.  219,  it  was  said:  "It  is  no 
doubt  true  that  if  a  nonresident  makes  sales 
of  liquors  in  another  state  to  a  resident  of 
this  state  for  the  purpose  and  intent  of  en- 
abling the  purchaser  to  violate  the  liquor 
laws  of  this  state,  or  participates  or  assists 
in  a  design  on  the  part  of  the  purchaser  to 
dispose  of  them  unlawfully  in  this  state,,  his 
complicity  in  the  illegal  scheme  will  prevent 
him  from  recovering  the  price  in  an  action 
against  the  purchaser'   .    .    .    and  it  is  also 


true  that,  while  mere  knowledge  on  the  part 
of  the  vendor  that  the  purchaser  intends  to 
violate  the  law  may  not  vitiate  the  sale,  yet 
it  is  a  fact  from  which  the  jury  might  infer 
an  intent  to  violate  the  law." 

View  that  Saus  Is  ImrAUD. 

In  some  jurisdictions  the  courts  regard  a 
sale  of  liquors,  with  knowledge  that  the  buyer 
will  resell  the  same  illegally,  as  invalid,  and 
deny  a  recovery  for  the  price  thereof.  Small 
Grain  Distilling  Co.  v.  Davis,  11  Ga.  App. 
114,  74  a  E,  897;  Crigler,  etc,  Co.  v.  Lara- 
more,  18  Ga.  App.  132,  88  S.  E.  901;  Taber 
V.  Barton,  108  Me.  338,  80  Atl.  836;  Bligh 
V.  James,  6  Allen  (Mass.)  670;  Frank  t. 
O'Neil,  126  Mass.  473;  Wasserboehr  v.  Mor- 
gan, 168  Mass.  291,  47  N.  £.  126;  Pfeifer  t. 
Israel,  161  N.  C.  409,  77  S.  K.  421;  Bluthen- 
thai  V.  Kennedy,  165  N.  C.  372,  81  8.  E.  337; 
Pfeifer  v.  Love's  Drug  Co.  171  N.  C.  214.  88 
S.  E.  343;  Binswanger  v.  Stanford,  28  Okla. 
429,  114  Pac.  621;  Pabst  Brewing  Co.  v. 
Smith,  39  Okla.  403,  136  Pac.  381;  Klein  v. 
Keller,  42  Okla.  592,  Ann.  Cas.  1916D  1070, 
141  Pac.  1117;  Wilkins  v.  Wallace,  38  N. 
Brims.  80;  Ross  v.  Morrison,  36  Nova  Scotia 
518.  See  also  Somers  v.  Cranston  (Ga.)  92 
S.  £.  772;  Richards  v.  Woodward,  113  Mass. 
285. 

In  Crigler,  etc.  Co.  t.  Laramore,  supra,  it 
was  held  that  where  a  salesman  in  the  plain- 
tiff's employ  sold  the  defendant  whisky,  and 
was  informed  at  the  time  of  taking  the  order 
that  ''the  defendant  was  buying  the  whisky 
for  the  purpose  of  selling  it  in  Georgia  in 
violation  of  the  prohibition  law"  the  sale  was 
invalid  and  that  a  promissory  note  given  by 
the  defendant  for  the  purchase  price  was  not 
enforceable.  To  the  same  effect  see  Pfeifer 
v.  Israel,  161  N.  C.  409,  77  8.  E.  421. 

So  it  was  said  in  Small  Grain  Distilling 
Co.  V.  Davis,  11  Ga,  App.  114,  74  S.  E.  897: 
"The  distillery  company  knew  that  it  was  a 
violation  of  law  to  sell  whisky  in  the  state 
of  Georgia,  and  in  thus  endeavoring  to  evade 
the  law  of  this  state,  the  loss  of  both  the 
whisky  and  the  value  thereof  was  only  what 
it  justly  deserved." 

But  knowledge  on  the  part  of  the  seller 
that  the  buyer  is  a  liquor  dealer  does  not 
necessarily  prove  knowledge  on  his  part  that 
the  buyer  intends  to  resell  illegally.  Frank 
V.  O'Neil,  125  Mass.  473. 

In  Maine  the  statute  (R.  S.  o.  29,  §  64) 
provides  that  "no  action  shall  be  maintained 
upon  any  claim  or  demand,  promissory  note 
or  other  security  contracted  or  given  for  in- 
toxicating liquors  sold  in  violation  of  this 
chapter,  or  for  any  such  liquors  purchased 
out  of  the  state  with  intention  to  sell  the 
same  or  any  part  thereof  in  violation  thereof." 
Under   that   statute  recovey^  is  barred  ir- 
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respective  of  kiiowlcd|ge  on  tlie  part  of  the 
seller  respecting  the  purchaser's  intention. 
Taber  v.  Barton,  108  Me.  338,  80  Atl.  836. 
Compare  Torrey  y.  Corliss,  33  Me.  333. 

M^arUoipoHon  Inf  SeUer  iis  ITnlatoful  Fur* 

pose» 

Even  in  jurisdictions  where  the  mere  knowl- 
edge of  the  illegal  purpose  for  which  liquor 
is  purchased  will  not  invalidate  a  contract  of 
sale,  it  is  held  that  if  it  enters  at  all  as  an 
ingredient  into  the  contract  between  the 
parties  that  the  liquor  shall  be  transported 
to  another  state,  where  its  sale  is  illegal  or 
that  the  seller  shall  do  some  act  to  assist  or 
facilitate  the  illegal  intention  of  the  purchas- 
er, such  as  packing  the  liquors  in  a  way  to 
conceal  their  character,  then  the  seller  will  be 
deemed  a  participant  in  the  illegal  transac- 
tion and  the  contract  is  invalid.  Green  v. 
CoUine,  3  Cliff.  494/10  Fed.  Cas.  No.  5,755. 
And  see  the  reported  case.  See  also  Winkel- 
meyer  Brewing  Assoc,  v.  Nipp,  6  Ean.  App. 
730,  50  Pae.  956. 

In  Conemaugh  Brewing  Co.  v.  Bennett,  60 
Pa.  Super.  Ct.  543,  the  court  said:  ''The  de- 
fendant illegally  sold  these  liquors  at  that 
plaee.  During  the  progress  of  this  busi- 
ness, he  told  appellant's  secretary  that  he 
was  having  trouble  with  the  oflBcers  of  the 
law  in  Westmoreland  county,  as  to  his  man- 
ner of  disposing  of  the  beer  sent  to  him, 
and  requested  that  it  be  consigned  to  per- 
sons whose  names  he  would  furnish.  A  list 
of  names  was  given  appellant,  and  when 
an  order  for  beer  was  received,  appellant 
would  start  down  the  list,  select  certain 
names  therefrom,  and  make  shipment  in 
these  names,  being  careful  not  to  ship  too 
many  packages  to  any  one  man,  as  4t  would 
not  do  to  have  fifty  or  160  or  200  pack- 
ages sent  to  one  man,  because  it  would  be 
readily  understood  that  no  one  man  would 
be  using  that  amount  of  beer.' "  In  an  action 
to  recover  for  the  liquor  sold  it  was  said: 
''When  the  vendor  selected  the  names  from  the 
list,  regardless  of  who  ordered  the  beer,  made 
out  the  bills  of  lading  and  shipped  the  beer 
in  those  names  to  the  defendant,  knowing 
that  he  was  openly  violating  the  law,  it  there- 
by aided  Bamnett  in  the  commission  of  an 
illegal  act  and  made  its  officers  and  agents 
thus  acting  partieeps  criminis.  When  the 
plaintiff,  to  establish  its  case,  offered  in  evi- 
dence the  bills  of  lading  in  the  names  of 
parties  other  than  the  defendant,  it  became 
pertinent  to  inquire  why  the  shipments  were 
thus  made.  This  inquiry  developed  all  the 
facts  and  circumstances  which  were  a  part 
of  the  continuous  transaction.  Its  daim  was 
therefore  made  to  rest  on  an  illegal  foimda- 
tion.  It  would  have  been  a  travesty  on  the 
integrity  of  the  law  for  the  court  to  have 
submitted  the  case  to,  the  jury  when  this  evi- 


dence was  developed  in  the  plaintiff's  cas^ 
That  the  vendor  did  not  receive  or  was  not  to 
receive  any  of  the  money  due  from  the  pur- 
chasers to  the  defendant,  does  not  lessen  its 
criminal  liability  in  furnishing  the  assistance 
whereby  the  defendant  was  enabled  to  vio- 
late the  law."  In  the'  same  case  the  court 
further  said:  "Courts  will  not  enforce  con- 
tracts which  are  contrary  to  the  policy  of  the 
law  restraining  and  regulating  the  sale  of 
liquor,  or  which  are  against  public  good,  or 
which  will  encourage  violations  of  the  law. 
In  civil  actions  involving  directly  the  consid- 
eration of  such  agreements,  the  measure  of 
proof  necessary  to  establish  the  existence  of 
such  illegal  act  is  not  the  same  as  it  would 
be  in  a  criminal  action;  and  when,  from  the 
plaintiff's  evidence,  a  contract  is  shown  to  be 
founded  on  an  illegal  transaction,  which  is 
known  as  such  and  participated  in  by  the 
plaintiff,  it  is  the  duty  of  the  court  to  with- 
draw from  the  jury  any  consideration  of  the 
contract  and  direct  a  compulsory  nonsuit." 
See  to  the  same  effect  Blandi  v.  Pellegrini,  60 
Pa.  Super.  Ct.  552. 

In  Sioux  Falls  Brewing,  etc.  Co.  v.  Eitter- 
man,  116  Minn.  204,  133  N.  W.  468,  it  was 
held  to  be  error  to  direct  a  verdict  for  the 
seller  of  liquor  in  an  action  for  the  price 
where  it  appeared  that  he  with  knowledge, 
of  the  fact  that  the  buyer  had  no  license  lor 
the  sale  of  intoxicating  liquors  requested, 
advised  and  encouraged  him  to  engage  in  thu 
sale  at  retail  of  the  liquor  sold,  a  beverage 
called  "Hop  Tea"  which  was  in  fact  ordinary 
lager  beer. 

An  agreement  whereby  the  seller  is  to  par- 
ticipate and  profit  in  the  illegal  resale  of 
the  liquor,  is  sufficient  to  render  the  sale 
invalid  and  to  bar  a  recovery  for  the  price. 
Stors  V.  Fittklestein,  46  Neb.  27,  66  N.  W. 
1020. 

'  There  is  such  a  participation  by  the  seller 
in  the  illegal  purpose  of  the  buyer  as  to  in- 
validate the  sale  where  the  seller  expressly 
stipulates  that  he  will  allow  the  buyer  to 
use  his  license  and  thus  appear  to  sell  as  his 
agei^t.    Bowie  v.  Gilmour,  24  Ont.  App.  254. 

Where  the  real  buyer  is  unable  to  procure 
a  license  because  he  is  not  a  citisen,  a  sale 
of  liquor  ostensibly  to  another  for  the  bene- 
fit of  the  real  buyer,  in  order  to  circumvent 
the  law,  is  invalid,  and  an  action  for  the 
price  is  not  maintainable.  Scfaeeline  v.  Pes- 
sola,  29  Cal.  App.  266,  155  Pac.  127. 

While  the  unlawful  participation  of  a  sell- 
er of  liquor  in  the  illegal  design  of  the  pur- 
chaser will  defeat  an  action  by  the  seller  to 
recover  the  purchase  price  of  the  liquors  sold, 
it  will  not  enable  the  pur<;haser  to  recover 
the  payments  made  under  such  a  contract. 
Wind  V.  Her,  93  la.  816,  61  N.  W.  1001,  27 
L.R.A.  219. 
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North  Dakota  Supreme  Court — ^Mareh  26, 

1917. 

86  N.  DaJc.  260;  162  if.  W.  403. 


Eleotionfl  —  Ineliiribility  of  Oandidate 
Reoeivins  Majority  Vote  —  Bights  of 
Minority-  Candidate. 

A  minority  vote  for  a  qualified  candidate 
does  not  entitle  such  candidate  to  the  office, 
even  though  the  candidate  receiring  the  high- 
est number  of  votes  was  disqualified  to  hold 
the  office  and  such  fact  was  known  to  the 
voters  at  the  time  of  the  election.  However, 
the  failure  of  the  qualified  candidate  to  re- 
ceive a  plurality  of  the  votes  cast  renders  the 
election  a  nullity. 

[See  note  at  end  of  this  ease.] 

(Syllabus  by  court.) 

Appeal  from  IMstrict  Court,  Morton 
county:     Hanlet,  Judge. 

Action  by  H.  L.  Woll,  plaintiff,  against  H. 
K.  Jensen,  defendant.    Judgment  for  defend- 
.ant.    Plaintiff  appeals.    The  facts  are  stated 
in  the  opinion.    Ajnmaaa>. 

Longer  d  Nuohola  and  (7.  F.  Kelaoh  for  ap- 
pellant. 
SullifHjm  d  Sullivan  for  respondent. 

[262]  Bbucb,  Ch.  J. — This  is  a  proceeding 
to  contest  the  election  and  determine  the 
right  to  the  office  of  oounly  superintendent  of 
schools  of  Morton  county.  There  were  but 
two  candidates  for  the  office.  The  plaintiff 
received  2,318  votes,  and  the  defendant,  3,215 
votes.  A  motion  to  dismiss  was  filed  and 
treated  as  a  demurrer. 

The  petition  alleges  that  the  defendant  has 
not  had  two  years'  successful  experience  in 
teaching,  and  has  not  taught  school  for  two 
3'ear8,  and  has  not  had  two  years'  experience 
in  teaching  schools,  and  is  therefore  ineligible 
to  hold  the  office  of  county  superintendent 
under  the  provisions  of  §  1122  of  the  Com- 
piled Laws  of  1913.  Section  1122  of  the  Com- 
piled Laws  of  1913  provides  that  "no  person 
shall  be  deemed  qualified  for  the  office  of 
county  superintendent  in  any  county,  who  is 
not  a  graduate  of  some  reputable  normal 
school  or  higher  institution  of  learning,  or 
does  not  hold  at  least  a  second  grade  profes- 
sional certificate,  and  who  has  not  had  at 
least  two  years'  successful  experience  in  teach- 
ing, one  year  of  which  shall  have  been  in  this 
state." 

We  refrain  from  discussing  the  question  of 
the  qualification  and  title  of  the  defendant. 


as  it  is  not  necessarily  before  us.  Even  if  dis- 
qualified, the  controlling  question  of  the  right 
of  the  plaintiff  to  the  office  remains  and  must 
be  met.  Specifically  stated  it  is,  whether  one 
who  has  received  less  than  the  majority  of 
the  votes  which  ave  east  [253]  at  an  election 
is  elected  to  such  office  so  that  he  can  claim 
the  same  when  the  voters  knowing  of  the 
disqualification  of  his  opponent  chose  to  elect 
the  latter  by  a  majority  of  the  votes  east 

We  are  satisfied  that,  though  the  election 
was  a  nullity,  the  plaintiff  and  appellant  is 
not  entitled  to  the  office  in  question,  and  that, 
therefore,  the  trial  judge  was  justified  in 
dismissing  the  complaint. 

The  question  before  us  has  been  the  subject 
of  no  little  discussion.  It  seems  to  be  gen- 
erally conceded  that,  where  the  voters  do  not 
know  of  the  disqualification,  the  votes  cast 
for  the  disqualified  candidate  cannot  be  cred- 
ited to  the  defeated  party,  and  that  the  whole 
election  will  be  deemed  a  nullity.  The  only 
doubt  in  the  minds  of  the  writers  has  been 
whether  this  is  true  when  the  disqualifica- 
tion is  known.  The  English  rule  and  the  mie 
of  Indiana  seems  to  be  that  where  the  dis- 
qualification is  known  the  parly  receiving  the 
minority  vote  will  be  entitled  to  the  office, 
and  this  on  the  theory  that  the  voters  have 
wilfully  thrown  away  their  votes,  and  that 
the  office  should  not  go  b^ging  on  that  ac- 
ooimt. 

The  weight  of  American  authority,  boUi 
legislative  and  judicial,  seems  to  be  that  no 
such  intention  to  throw  away  the  vote  can 
be  imputed,  but  that  rather  the  vote  for  the 
disqualified  candidate  must  be  considered  as 
a  protest  against  the  qualified  person,  and 
especially  should  this  be  the  case  where  there 
are  only  two  candidates.  The  authorities  lay 
stress,  indeed,  upon  the  proposition  that  gov- 
ernment by  the  majority  seems  to  be  an 
American  maxim,  and  that  no  one  should  be 
deemed  elected  against  the  protest  of  that 
majority.  It  is  true  that  many  of  the  an- 
thorities  are  purely  legislative.  It  is  also 
true  that  perhaps  in  no  adjudicated  case  has 
the  question  been  fairly  presented.  The  dicta 
of  the  courts,  however,  and  the  positive  rul- 
ings of  the  legislative  tribunals,  are  ahnost 
unanimous  on  the  proposition  that,  where 
there  is  no  statute  declaring  votes  cast  for 
ineligible  candidates  to  be  absolutely  void, 
no  right  to  the  office  can  be  presumed  in  the 
defeated  candidate.  We  hold,  therefore,  that 
the  plaintiff  was  not  elected  to  the  office.  See 
McCrary,  Elections,  4th  ed.  §  327;  Privett  r. 
Bickford,  20  Kan.  52,  40  Am.  Rep.  301; 
Throop,  Pub.  Off.  §  163;  Dillon,  Mun.  Corp. 
5th  ed.  §  378;  Saunders  v.  Haynes,  13  Cal. 
145;  State  v.  Giles,  1  Chand.  <Wis.)  112,52 
Am.  Dec.  149;  State  t.  Smith,  14  Wis.  407. 
Such  being  the  caae»  the  judgment  of  the 
District  Court  is  afflmed. 


HOTB. 

The  reported  case  holds,  that  a  minorily 
•candidate  is  not  entitled  to  the  office  because 
of  the  inelegibility  of  the  candidate  receiving 
the  majority  vote.  Repudiating  a  distinction 
suggested  by  some  courts,  it  is  held  that  the 
fact  that  the  disqualification  is  known  to  the 
'voters  at  the  time  of  the  election  does  not 
affect  the  rule.  The  cases  passing  on  the 
Tights  of  the  minority  candidate  under  such 
circumstances  are  reviewed  in  the  notes  to 
Sheridan  v.  St.  Louis,  2  Ann.  Cas.  480 ;  Dobbs 
-V.  Buford,  11  Ann.  Cas.  117;  State  v.  Bate- 
man,  Ann.  Cas.  1916B  615;  and  State  t. 
BeU,  124  Am.  St.  Rep.  203. 


OOMPTOH 


v. 


AKEB8  ET  AL. 


Kansas  Supreme  Court — July  10,  1915. 


96  Kan,  220;  150  Pac,  219. 


IXTiUs  —  Election  by  Widow  —  Rights 
as  to  Intestate  Property. 

A  widow  who  elects  to  take  under  her  hus- 
band's will  thereby  bars  herself  and  her  heirs 
from  inheriting  property  of  the  husband  im- 
disposed  of  by  the  will. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Sumner 
county :    Swabts,  Judge. 

Action  by  L.  D.  Compton,  plaintiff,  against 
Everett  Akers  et  al.,  defendants.  Judgment 
for  plaintiff.  Defendants  appeal.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

W.  W.  Schwinn  for  appellants. 
W.  T,  McBride  and  Harold  W.  Berrick  for 
appellee. 


[229]  We8t»  J. — James  Pierce  devised  to 
his  wife  his  quarter  section  of  land  for  life 
and  an  undivided  one-half  at  her  death  to 
his  friend  L.  D.  Compton.  After  his  death 
and  the  death  of  his  widow,  who  had  elected 
to  take  under  the  will,  Compton  took  posses- 
sion of  tll^e  entire  quarter  section,  and  by 
this  suit  attempted  to  quiet  his  title  against 
the  heirs  of  Mrs.  Pierce  on  the  theory  that 
by  her  election  she  barred  herself  and  her 
heirs  from  all  interest  in  the  land  except 
her  life  estate.  The  appeal  presents  the  one 
•question  whether  or  not,  such  election  having 
1>een  made,  her  heirs  can  inherit. 
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96  Kan,  f29. 

There  is  no  dispute  that  under  ordinary 
circumstances  the  election  by  the  widow  pre- 
cludes her  from  all  rights  of  inheritance  un- 
der the  law,  and  this  is  made  plain  by  the 
statute  of  wills.  (§  42,  Gen.  Stat  1909,  § 
9819.)  But  the  real  question  concerns  the 
effect  of  such  election  upon  property  not  dis- 
posed of  by  will.  The  court  below  held  that 
the  widow's  heirs  could  not  inherit. 

While  the  matter  of  election  has  been  ruled 
on,  the  point  now  raised  has  not  been  previ- 
ously presented  in  this  state.  (Allen  v.  Han- 
num,  15  Kan.  625;  Koecker  v.  Noecker,  66 
Kan.  347,  71  Pac.  815;  Moore  v.  Herd,  76 
Kan.  826,  93  Pac.  157;  Asbelford  v.  Chap- 
man, 81  Kan.  312,  105  Pac.  534;  Pittman  v 
Pittman,  81  Kan.  643,  107  Pac.  235,  27  L.R.A. 
(N.S.)  602;  Martin  v.  Battey,  87  Kan.  582, 
Ann.  Cas.  1914A  440,  125  Pac.  88.) 

[230]  Of  the  numerous  cases  cited  and  ex- 
amined and  others  which  have  come  to  bur 
notice,  quite  a  number  are  governed  by  the 
provisions  of  statutes  which  make  it  a  mat- 
ter of  merely  giving  effect  to  legislative  di- 
rection, while  others  involve  an  election  to 
take  under  the  law  and  cannot  therefore  fur- 
nish much  light  or  assistance.  Those  most 
nearly  parallel  and  applicable  will  be  briefly 
noticed.  Ragsdale  v.  Parrish,  74  Ind.  191, 
involved  an  election  by  a  widow  to  take  imder 
the  will  of  her  husband  which  gave  her  only 
a  life  estate  in  certain  of  his  land,  and  it 
was  claimed  that  this  did  not  preclude  her 
from  inheriting  other  land  not  disposed  of  by 
the  will,  but  it  was  held  that  the  statutes 
governing  the  matter  were  such  that  when 
construed  together  must  be  held  to  mean 
that  when  a  substantial  provision  was  made 
for  the  widow  by  the  will  she  could  not,  in 
the  absence  of  a  plainly  expressed  intention 
to  the  contrary,  take  both  under  the  will  and 
under  the  statute,  and  the  case  was  dis- 
tinguished ( p.  196 )  from  Armstrong  v.  Berre- 
man,  13  Ind.  422,  to  be  noticed  later.  In 
Langley  v.  Mayhew,  et  al.  107  Ind.  198,  6 
N.  E.  317,  it  was  held  that  when  a  widow 
accepts  the  provision  made  by  the  will  which 
declares  that  it  shall  be  in  lieu  of  all  other 
interest  she  may  have  in  the  state,  and  she 
gives  a  receipt  expressly  agreeing  to  take 
under  the  will  in  lieu  of  all  other  claims,  she 
cannot  take  under  the  statute.  On  rehearing 
the  original  opinion  was  adhered  to  ( 107  Ind. 
204,  8  N.  E.  157),  the  court  stating  that  as 
then  constituted  it  would  not  follow  some  of 
the  decisions  previously  made,  but  was  in- 
clined to  accept  the  rule  laid  down  la  Morri- 
son V.  Bowman,  29  Cal.  337.  That  rule  is 
that  '4f  the  husband,  by  his  will,  undertakes 
to  dispose  of  the  wife's  half  of  the  common 
property,  as  well  as  his  own,  to  her  and  oth- 
ers, and  she  elects  to  accept  the  benefits  in- 
tended and  provided  for  her  by  the  will,  she 
thereby  becomes  divested  of  her  title  in  and 
to  the  undivided  half  of  the  common  property, 
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proTided  an  assertion  of  her  community  right 
and  interest  would  necessarily  defeat  the  ob- 
jects of  the  will."  (Syl.  If  8.)  This  is  a 
well-considered  opinion  citing  and  relying 
largely  upon  Jar  man,  Story,  and  Kent,  be- 
sides numerous  early  decisions  discussed  and 
followed.  In  Jackson's  Appeal,  126  Fa.  St. 
i05,  17  Atl.  535,  the  testator  gave  one-third 
of  the  estate  to  his  wife,  and  gave  certain 
other  legacies  to  others,  and  died  without 
issue,  leaving  property  undisposed  [231]  of. 
Shortly  thereafter  the  widow  died  without 
having  made  an  election.  It  was  held  that  as 
she  would  be  presumed  to  take  under  the  will 
her  administrator  could  claim  only  one-third 
of  the  entire  estate  and  was  not  entitled  to 
any  part  of  that  left  undisposed  of  by  the 
will.  In  Matter  of  Hodgman,  140  N.  Y.  421, 
35  N.  E.  660,  it  was  decided  that: 

"Where  a  testator  bequeaths  his  widow  a 
certain  sum  'in  full  satisfaction  and  recom- 
pense of  and  for  her  dower  or  thirds'  in  his 
estate,  and  the  widow  accepts  such  bequest, 
she  is  estopped  from  claiming  a  share  as  dis- 
tributee in  certain  legacies  of  the  testator 
that  had  become  lapsed."  (35  N.  E.  661, 
headnote,  ^  4.) 

In  Walker  v.  Upson,  74  Conn.  128,  49  Atl. 
904,  it  was  ruled  that  when  a  testator  gives 
his  wife  one-half  his  estate,  allowing  her  to 
select  it  as  she  may  choose,  and  dies  intestate 
as  to  the  residue,  her  acceptance  under  the 
will  precludes  her  from  sharing  in  such  resi- 
due. In  Smith  v.  Perkjns,  148  Ky.  387,  146 
S.  W.  768,  it  was  Held  that  a  widow  who  re- 
ceived a  provision  made  for  her  in  her  hus- 
band's will,  and  took  no  steps  for  more  than 
a  year  to  repudiate  such  provision  and  take 
dower,  could  not  thereafter  recover  dower  in 
lands  as  to  which  her  husband  died  intestate, 
the  statute  requiring  that  such  relinquish- 
ment given  by  the  will  must  be  made  within 
twelve  months,  and  the  court  said: 

"'The  mere  fact  that  the  amount  devised 
to  the  widow  is  less  than  her  dowable  and 
distributable  share  would  have  been  in  her 
husband's  estate  cannot  alter  the  legal  effect 
of  her  act  in  failing  to  renounce  the  provi- 
sions of  the  will.*  (Bayes  v.  Howes,  113  Ky. 
465,68  8.  W.  449.)"  (p.  391.) 

In  another  part  of  the  opinion  it  was  said : 

*1t  is  wholly  immaterial  whether  the  will, 
disposes  of  the  entire  estate  of  the  husband 
or  not,  for,  having  made  such  provision  for 
her  as  he  desired  her  to  have,  if  she  is  not 
satisfied  with  it,  she  must  renounce  it  and 
take  under  the  law.  Failing  to  do  this,  she 
loses  her  rights."     (p.  393.) 

In  Ellis  V.  Dumond,  259  111.  483,  102  N.  E. 
801,  it  was  held  that: 

"Acceptance  by  the  widow  of  the  provisions 
made  for  her  in  the  will  bars  her  right  to 
dower,  not  only  in  the  estate  disposed  of  by 
the  will,  but  also  in  intestate  property  which 


the  testator  acquired  after  the  will  wm  made 
but  did  not  dispose  of."    (Syl.  f  1.) 

There  certain  statutes  referred  to  provided 
in  substance  [232]  that  any  provision  in  the 
will  made  for  the  wife  should,  unless  other- 
wise therein  expressed,  bar  the  right  of  dower 
in  the  lands  of  the  deceased,  unless  such  pro- 
vision should  be  renounced.  In  Malone  v. 
Majors,  8  Humph.  (Tenn.)  577,  the  statute 
provided  that  unless  the  widow  within  six 
months  declared  her  dissent  from  the  provi- 
sion made  by  the  will,  the  will  would  be  con- 
sidered fully  satisfactory,  and  It  was  decided 
that  she  could  not  thereafter  claim  any  por- 
tion of  the  property  as  to  which  her  husband 
died  intestate.  In  Armstrong  v.  Berreman, 
13  Ind.  422,  the  facts  were  that  Armstrong 
died  leaving  his  widow,  Sarah,  and  no  chil- 
dren, having  made  a  will  by  which  he  be- 
queathed to  his  wife  "all  the  rest  of  his  es- 
tate, both  real  and  personal,  during  her  life, 
and  to  be  disposed  of  by  her  at  her  pleasure." 
(p.  423.)  He  also  appointed  her  his  execu- 
trix. Sarah  qualified  and  returned  an  in- 
ventory showing  that  the  personal  estate 
amounted  to  $7,940,  with  practically  no  debts. 
In  a  short  time  she  died  intestate,  and  it  ap- 
peared that  certain  real  estate  was  left  by 
the  husband,  and  out  of  the  controversy  over 
the  estate  it  became  necessary  to  construe 
the  following  provision  of  the  statute: 

"If  a  husband  or  wife  die  tf»ieffale>  leav- 
ing no  child,  and  no  father  or  mother,  the 
whole  of  his  or  her  property,  real  and  person- 
al, shall  go  to  the  survivor."     (Syl.) 

The  court  said: 

"Suppose  a  man  die,  leaving  no  child,  nor 
father  or  mother,  but  having  made  a  will 
bequeathing  a  small  portion  of  his  estate  to 
a  friend,  there  being  a  large  residuum  un- 
disposed of.  Shall  the  surviving  wife  not 
take  it  under  the  provisions  of  the  section 
quoted,  because  of  the  bequest?  As  before 
remarked,  we  think  that,  in  such  case,  the 
surviving  wife  should  be  held  entitled  to  the 
property,  so  far  as  it  was  not  otherwise  dis- 
posed of  by  a  will."     (p.  424.) 

This  was  said  to  be  in  accordance  with  the 
spirit  of  the  statute  and  the  intention  of  the 
legislature,  and  it  was  suggested  that  in  case 
of  a  person  dying  intestate,  disposing  of  a 
small  part  of  his  property  by  will  and  leav- 
ing ail  the  remainder  undisposed  of,  it  should 
descend  to  his  children  as  property  of  the 
person  dying  intestate.  The  court  took  up 
then  the  question  of  escheat  and  said: 

"But  suppose  a  will  be  made  in  such  case, 
disposing  of  a  part  only  of  the  estate,  where 
shall  the  remaining  portion  go?  Will  the 
state  not  be  entitled  to  it  for  the  support 
of  schools,  under  this  section,  although  the 
[233]  deceased  did  not  literally  die  intestate! 
We  are  of  the  opinion  that  the 
simple  fact  that  Benjamin  Armstrong  made 
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41  will,  is  no  reason  why  the  provision  first 
Above  quoted,  should  not  apply  in  favor  of 
his  surviving  widow.  So  far  as  the  property 
was  undisposed  of  by  will,  the  deceased  may 
be  said  to  have  died  intestate."    (p.  425.) 

The  court  then  discussed  tbe  matter  of 
election,  which  was  practically  the  same  as 
now  provided  b^  section  9818  of  our  General 
Statutes  of  1900,  and  held  that  it  had  no 
jipplication  to  the  case  of  the  surviving  wife, 
who  claimed  the  whole  estate  as  an  heir, 
there  being  no  others  capable  of  inheriting 
before  her,  the  result  of  the  entire  decision 
being  that  the  widow  inherited  the  property 
mot  disposed  of  by  the  wilL  In  Lindsay  v. 
Lindsay,  47  Ind.  283,  in  considering  a  case 
-of  an  election  under  the  law  the  rule  in  Arm- 
strong V.  Berreman,  13  Ind.  422,  was  followed, 
■and  it  was  said: 

"We  are  entirely  satisfied  with  Armstrong 
T  Berreman,  supra,  and  adhere  to  it.  We 
think  that  section  26,  supra,  should  be  con- 
strued as  if  it  provided  that  if  a  husband  or 
wife  die,  leaving  any  estate  undevised,  and 
leaving  no  child,  and  no  father  or  mother,  the 
whole  of  such  estate  shall  descend  to  the 
survivor."     (p.  285.) 

In  Dale  v.  Bartley,  58  Ind.  101,  consider- 
ing a  case  of  election  to  take  under  the  law, 
the  court  cited  (p.  105)  with  approval  Arm- 
strong V.  Berreman  and  Lindsay  v.  Lindsay. 
Collins  V.  Collins,  126  Ind.  559,  664,  25  N. 
£.  704,  28  N.  B.  190,  was  a  case  in  which  a 
husband  devised  all  his  real  estate  to  his 
wife  for  life  and  a  certain  portion  of  the 
fee  to  his  son  and  daughter.  The  daughter 
and  her  only  son  died  in  the  testator's  life- 
time, and  the  son  soon  after  the  father. 
The  widow  elected  to  take  under  the  will. 
It  was  held  that  the  devise  to  the  daughter 
lapsed,  and  as  to  the  real  estate  devised  to 
"her  the  testator  died  intestate.  It  was  held 
'that  as  to  the  land  devised  to  the  daughter, 
the  will  being  inoperative,  the  same  was  cast 
upon  the  heirs  of  the  decedent,  one-half  go- 
ing to  the  widow,  the  other  half  to  the  son; 
iliat  the  election  to  take  under  the  will  di- 
vested her  of  her  one-third  of  the  land  de- 
vised to  the  daughter,  but  she  still  retained 
her  interest  in  excess  of  the  one- third  which 
was  the  one-sixth.  In  Sutton  v.  Read,  176 
ni.  69,  51  N.  £.  801,  the  will  gave  all  the 
property  to  the  wife  to  be  accepted  by  her  in 
lieu  of  dower  during  her  natural  life.  There 
was  no  further  disposition  made  of  the  real  es- 
tate, and  there  was  no  residuary  [234]  clause, 
the  fee  in  the  realty  being  left  undisposed 
•of.  It  was  held  that  the  statute  applied 
that  all  estate  not  devised  or  bequeathed 
should  be  distributed  in  the  same  manner  as 
the  estate  of  an  intestate,  and  that  her  fail- 
ure to  elect  under  the  statute  relating  to 
dower  could  effect  none  of  her  interest  ex- 
<9ept  her  dower.    It  was  further  held  that  the 


provision  of  the  statute  that  if  one  died 
testate,  leaving  no  descendents,  the  surviv- 
ing spouse  may  in  lieu  of  dower  take  one-half 
of  the  realty,  did  not  bar  the  widow  who 
took  under  the  will  from  also  taking  under 
the  statute  as  to  the  realty  as  to  which 
testator  dies  intestate. 

It  is  laid  down  as  the  general  rule  that 
unless  there  is  a  manifest  intention  to  the 
contrary  the  presumption  is  that  the  testator 
intended  that  his  property  should  go  in  ac- 
cordance with  the  laws  of  descents  and  dis- 
tributions, and  that  heirs  at  law  will  not  be 
disinherited  by  mere  conjecture,  but  only  by 
express  words  in  the  will  or  by  necessary  im- 
plication arising  from  them.  (40  Cyc.  1412, 
1498.)  It  is  also  stated  that  the  widow  is 
not  put  to  her  election  between  the  provi- 
sion for  her  under  the  will  and  her  rights 
as  heir  to  the  property  undisposed  of  unless 
''she  is  put  to  her  election  by  statutes  pro- 
viding for  such  cases.  But  a  widow  taking 
under  the  will  is  barred  of  her  dower  in  the 
property  undisposed  of,  and  the  widow  is 
not  entitled  to  take  both  her  dower  interest 
and  her  interest  as  heirs  or  distributee  of 
property  not  disposed  of."  (40  Cyc.  1970.) 
Gardener  on  Wills  says: 

''The  prevailing  rule  is  that,  where  a  wid- 
ow elects  to  take  under  the  will,  she  thereby 
loses  all  interest  in  property  in  regard  to 
which  the  testator  died  intestate,  as  well  as 
in  that  upon  which  the  will  operates  otlier 
than  that  given  her  in  lieu  of  dower."  (p. 
611.) 

The  will  itself  after  giving  the  wife  all  of 
his  personal  property  except  one  large  bay 
horse,  named  Charley,  provides  as  follows: 

"2nd.  I  also  give  and  bequeath  unto  her 
the  rents,  use  occupancy  and  right  of  posses- 
sion and  complete  control  of  the  farm  on 
which  we  now  reside  during  her  natural  life 
time. 

"3.  I  give  and  bequeath  unto  L.  D.  0>mp- 
ton  of  Wichita,  Kan.  who  is  now  occupied  as 
a  Rock  Island  R.  R.  employee,  the  undivided 
one  half  interest  in  and  of  the  north  East 
quarter  of  section  twenty-three  (23)  in  town- 
ship thirty  one  south  range  one  east  in  Sum- 
ner County,  Kansas.  This  bequest  is  to  take 
effect  and  be  in  force  at  and  after  the  death 
of  [236]  my  wife,  Elizabeth.  I  also  give 
unto  him  my  bay  horse  'Charley*  which  he 
is  to  have  possession  of  at  the  time  of  my 
death. 

"4.  I  hereby  appoint  my  wife  Elizabeth 
Pierce  Executrix 'of  this  my  last  will  ancl 
request  the  Court  granting  letters  hereon 
to  not  require  of  her  any  bond." 

There  is  certainly  nothing  in  this  will 
indicating  any  intention  that  any  of  the  fee 
in  the  land  should  go  to  the  wife,  and  it 
would  seem  that  the  testator  forgot  or  neg- 
lected   to    provide    where    the    fee    in    the 
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remaining  undivided  half  should  go.  It  seems 
natural  and  proper  that  it  should  go  to  his 
heirs  as  if  he  had  died  intestate,  which  he 
did  in  respect  to  this  portion  of  his  property, 
but  other  instances  might  arise  in  '^^hich  it 
would  not  seem  so  natural  or  so  proper.  If 
a  husband  owning  large  bodies  of  land  should 
devise  all  but  a  small  tract  to  his  wife  and 
leave  that  undisposed  of  it  would  seem  per- 
fectly fair  and  proper  that  her  election  to 
take  under  the  will  should  bar  her  heirs  from 
inheriting  such  small  tract. 

But  it  will  be  observed,  as  already  sug- 
gested, that  in  the  cases  referred  to  it  was 
usually  a  matter  of  statutory  construction, 
and  indeed  "to  this  complexion  must  it  come 
at  last,"  so  that  the  real  point  before  the 
court  is  whether  the  letter  of  the  statute  is 
controlling  or  whether  it  is  to  be  construed 
to  mean  that  the  election  bars  the  widow 
of  her  inheritance  only  as  to  property  dis- 
posed of  by  the  will.  The  statute  of  descents 
and  distributions  and  the  statute  of  wills 
have  been  in  force  since  1868  and  no  legis- 
lature has  seen  fit  to  modify  or  amend  the 
requirements  so  far  as  they  affect  this  case, 
but  it  is  ordered  that  "words  and  phrases 
shall  be  construed  according  to  the  context 
and  the  approved  usage  of  the  language." 
(Gen.  Stat.  1909,  §  9037,  subdiv.  2.) 

Section  9818  of  the  General  Statutes  of 
1909  provides  that  if  any  provision  be  made 
for  a  widow  in  the  will  of  her  husband  the 
probate  court  shall  after  the  probate  of  such 
will  cite  her  to  appear  "and  make  her  elec- 
tion, whether  she  will  accept  such  provision 
or  take  what  she  is  entitled  to  under  the 
provisions  of  the  taw  concerning  descents 
and  distributions,  .  .  .  but  she  shall  not 
be  entitled  to  both."  This  would  seem  to 
make  the  statute  of  wills  superior,  in  case 
of  such  election,  to  the  statute  of  descents 
and  distributions,  and  to  preclude  her  from 
resorting  to  both.  Section  9818  requires  the 
probate  court  to  "explain  to  her  the  provi- 
sions of  the  will,  [236]  her  rights  under  it, 
and  also  her  rights  under  the  law,  in  the  event 
of  her  refusal  to  take  under  the  will.  .  .  . 
And  if  the  widow  shall  fail  to  make  such  elec- 
tion she  shall  retain  her  share  of  the  real 
and  personal  estate  of  her  husband  as  she 
would  be  entitled  to  by  law  in  case  her  hus- 
band had  died  intestate.  If  she  elects  to 
take  under  the  will,  she  shall  not  be  entitled 
to  the  provisions  of  the  law  for  her  benefit, 
but  shall  take  under  the  will  alone."  But 
this  is  not  all.  The  next  two  succeeding  sec- 
tions provide  that  if  the  widow  be  unable  to 
appear  in  person  a  commission  may  be  is- 
sued with  a  copy  of  the  will  annexed  to  take 
her  election,  and  "it  shall  be  the  duty  of  the 
court,  in  said  commission,  to  direct  such  per- 
son to  explain  to  said  widow  her  rights  under 
the  will  and  by  law"  <§  9820),  and  in  case 


of  the  widow's  insanity  or  imbecility  the 
court  must  appoint  some  reliable  person  "to 
ascertain  the  value  of  the  provisicm  made  by 
the  testator  for  her  in  his  will  in  lieu  of  the 
provision  made  by  law,  and  the  value  of  her 
rights  by  law  in  the  estate  of  her  husband" 
(§  9821),  and  if  the  court  is  satisfied  that 
the  devise  is  more  valuable  than  the  law's 
provision  it  shall  elect  for  the  widow  to  tak& 
under  the  will. 

Language  less  free  from  ambiguity  or  more 
clearly  understandable  would  be  hard  to  find,. 
and  we  see  no  sufficient  ground  for  the  inter- 
polation of  an  exception  in  case  of  property 
undisposed  of  by  will. 

The  ruling  of  the  trial  court  that  the 
heirs  of  the  widow  cannot  inherit  is  affirmed. 

Mabshall,  J.  {dissenting), — ^I  do  not  con- 
cur in  the  conclusion  reached  by  this  court. 
Upon  the  widow's  election,  the  part  of  the 
estate  undisposed  of  by  will  descends  to  the 
other  heirs,  if  there  are  any,  but  if  there  are 
none,  she  takes  the  entire  estate. 

HOTE. 

Eleotion  by  Widow  to  Take  vader  Will 
aa  Aifeotias  Her  Biglit  to  Intestate- 
Property. 

Express  Intention  to  Exclude  Participation: 

Provision  in  Lieu  of  Dower: 
Interest  in  Realty,  986 
Interest  in  Personalty,  988. 

Provision  Not  Relating  to  Dower,  989. 
Implication  of  Intention  to  Exclude  Partici- 
pation : 

Exclusion  Implied  from  Fact  of  Gift,  990. 

Exclusion  Not  Implied  from  Fact  of  Gift^ 
993. 

Exclusion  Implied  from  Particular  Lan- 
guage, 994. 

Implication  of  Exclusion  with  Respect  ta 
Property  Conveyed  during  Coverture,. 
995. 


BxpresB  Intention -to  Exclude  ParUeipa^ 

tion, 

PaofvxsioN  m  Jako  or  Dowib. 

Interest  in  Realty. 

Am  a  general  rule  where  a  widow  elects  to> 
accept  a  provision  made  for  her  in  her  hus- 
band's will  which  expressly  declares  that  the 
provision  shall  be  in  lieu  of  dower,  she  i» 
barred  from  claiming  her  dower  rights  ift 
lands  that  for  any  reason  are  undisposed  of 
by  the  will.  Walker  v.  Upson,  74  Conn.  128, 
49  Atl.  904;  Harmon  v.  Harmon,  80  Conn. 
44,  66  Atl.  771;   Gibbon  v.  Gibbon,  40  G»^ 
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562;  Edsall  r.  Waterbury,  2  Redf.  (N.  Y.) 
48;  Hone  t.  Van  Sohalek,  7  Paige  (N.  Y.) 
221;  Hatch  ▼.  Bassett,  62  N.  Y.  359;  Lee  ▼. 
Tower,  124  N.  Y.  370,  26  N.  £.  943;  Bane 
T.  Wick,  14  Ohio  St.  605;  Chapin  y.  Hill,  1 
R.  I.  446;  Davidson  ▼.  Boomer,  18  Grant  Gh. 
(U.  C.)  475;  In  re  MoEwen,  23  Ont.  L.  Rep. 
414.  In  Lee  ▼.  Tower,  124  N.  Y.  370,  26  K 
£.  943,  it  appeared  that  a  testator  made  cer- 
tain proTiflions  for  his  wife  "in  lieu,  sub- 
stitntion  and  satisfaction  of  her  dower, 
thirds,  and  all  other  interest  in  my  estate, 
real,  personal  and  mixed."  The  widow  elect- 
ed to  take  under  the  will.  The  question  arose 
as  to  the  right  of  the  widow  to  dower  in  a 
piece  of  land  situated  in  New  York  which  by 
reason  of  an  inyalid  clause  in  the  will  be- 
came intestate  property.  It  was  held  that 
she  was  not  entitled  to  dower,  having  made 
her  election  to  take  under  the  will,  the  court 
saying  that  it  was  clearly  the  intention  of 
the  testator,  as  shown  by  the  conditions  im- 
posed on  the  widow  by  the  terms  of  theVill, 
that  she  was  to  take  nothing  beyond  the  pro- 
vision therein  made  for  her. 

In  Davidson  v.  Boomer,  18  Grant  Ch.  (U. 
O.)  475,  it  was  held  that  where  a  widow  ac- 
cepted a  provision  in  the  will  of  her  husband 
giving  her  an  annuity  in  lieu  of  dower,  she 
was  not  entitled  to  dower  out  of  any  of  the 
testator's  real  estate  undisposed  of  by  the 
will,  the  court  saying:  ''I  think  it  clear 
that  the  annuity  was  given  in  lieu  of  dower 
in  all  the  testator's  lands,  and  is  not  to  be 
restricted  to  a  satisfaction  for  dower  in  those 
passing  under  the  will.  The  cases  on  gifts 
in  lieu  of  thirds,  such  as  Pickering  v.  Stam- 
ford, 3  Ves.  Jr.  (Eng.)  492,  do  not  apply. 
The  widow,  as  one  of  the  persons  to  whom  the 
statute  of  distributions  gives  the  personal 
estate  in  the  case  of  a  failure  of  a  gift  of 
personalty,  takes  both  the  annuity  and  her 
statutory  share,  as  the  testator  is  only  to 
be  considered  as  purchasing  the  thirds  for 
the  benefit  of  his  legatees.  But  in  cases  of 
realty,  the  testator  is  deemed  to  have  pur- 
chased the  dower  for  the  benefit  of  whomso- 
ever the  estate  may  go  to,  whether  it  passes 
under  the  will  or  devolves  upon  the  heir  by 
operation  of  law.** 

Nor  does  the  fact  that  the  realty  is  ac- 
quired by  the  husband  after  having  made  his 
will,  alter  the  rule.  Gibbon  v.  Gibbon,  40  Ga. 
562.  So  in  Ghapin  v.  Hill,  1  R.  I.  446,  where- 
in it  appeared  that  a  widow  elected  to  take 
under  the  wiU  of  her  husband  in  Ueu  of  her 
dower  or  other  interest  in  his  estate,  it  was 
held  that  she  was  barred  of  her  dower  in 
real  estate  purchased  by  the  husband  after 
the  making  of  his  will  and  as  to  which  he 
died  intestate.  The  court  said:  "The  ques- 
tion therefore  to  be  decided  upon  this  state 
of  facts  is,  whether  the  plaintiff  is,  by  ac- 
cepting this  provision  in  her  husband's  will. 


barred  from  recovering  her  dower  >  in  the  de- 
manded premises,  which  were  not  devised  in 
said  will,  and  as  to  which  her  husband  died 
intestate.  .  .  .  Although  the  testator's 
will  could  not  operate  on  real  estate,  by  him 
acquired  after  its  execution,  unless  such  real 
estate  was  expressly  devised  by  the  will,  yet, 
in  ascertaining  the  intention  of  the  testator, 
it  should  be  borne  in  mind,  that  he  was  mak- 
ing provision  for  his  wife  in  lieu  of  her  right 
of  dower*  in  his  estate,  the  extent  of  which 
right  could  only  be  determined  at  the  death 
of  the  testator.  .  .  .  This  phraseology  is 
not  qualified  or  limited  by  any  other  words  in 
the  will.  For  the  words  which  follow,  (*or 
other  interest  in  my  estate,')  cannot  cer- 
tainly be  reasonably  construed  to  limit  the 
legal  meaning  of  the  words,  'her  dower,' 
but  must  be  construed  to  apply  to  all  con- 
tingent interest  which  the  plaintiff  might 
have  in  her  husband's  estate.  It  was  con- 
tended that  the  provision  in  this  will,  in 
lieu  of  dower,  applies  only  to  the  real  estate 
which  the  testator  had  at  the  date  of  his 
will,  because,  the  testator  did  not,  by  express 
terms,  devise  real  estate  to  be  thereafter  ac- 
quired. The  fallacy  of  this  reasoning  must 
be  apparent,  when  we  consider  that  it  does 
not  apply  to  the  whole  subject-matter  in  its 
full  extent.  This  provision  of  this  will  for 
the  plaintiff  was  intended  to  be  in  lieu  of 
her  dower  in  her  husband's  estate.  Hie  will» 
at  its  date,  vested  in  her  no  absolute  right, 
only  a  contingent  right;  even  the  certainty 
and  extent  of  which  depended  on  the  death 
of  her  husband  and  her  acceptance  of  this 
bounty,  in  lieu  of  an  inchoate  right,  the  ex- 
tent of  which  would  be  determined  and  ren- 
dered certain  by  law  and  her  own  election,  on 
the  death  of  her  husband." 

It  has  been  held  that  a  gift  to  a  wife  ac- 
companied by  the  stipulation  that  it  is  made 
in  lieu  of  dower,  will  bar  her  dower  rights  in 
lands  sold  by  the  husband  during  coverture. 
Steede  v.  Fisher,  1  Edw.  (N.  Y.)  435;  Palmer 
▼.  Voorhis,  35  Barb.  (N.  Y.)  479. 

In  Illinois  it  has  been  held  that,  under  a 
section  of  the  dower  act  providing  that  the 
widow  on  an  election  to  take  under  the  will 
of  her  husband  shall  be  barred  from  dower 
in  his  lands,  she  is  barred  from  dower  in 
undisposed  lands.  Ellis  v.  Dumond,  259  111. 
583,  102  N.  E.  801,  wherein  the  court  saldr 
"Under  said  section  10  of  the  Dower  Act,  if 
she  shall  elect  to  accept  the  provisions  made 
for  her  by  the  will  she  is  not  entitled  to 
claim  dower  in  any  of  the  lands  of  which  he 
died  seized,  whether  the  same  be  devised  by 
will  or  not.  This  construction  of  section  10 
of  the  Dower  Act  is  sustained  by  the  views 
expressed  in  Haynie  v.  Dickens,  68  111.  267, 
where  a  similar  section  of  the  Dower  Act  con- 
tained in  the  Revised  Statutes  of  1845  was 
eonstrued."     In  Ellis  v.  Damond,  supra,   it 
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appeared  that  the  widow  was  claiming  dower 
in  after-acquired  lands  and  that  by  the  will 
it  was  expressly  provided  that  the  proviaion 
made  for  her  therein  should  be  in  lieu  of 
dower.  In  Haynie  v.  Dickens,  cited  supra,  the 
claim  for  dower  was  made  in  the  undisposed 
fee  after  a  life  estate  to  the  widow  but  there 
was  no  provision  in  the  will  excluding  her 
dower  interest.  In  both  of  those  casea  the 
decision  seemed  to  have  been  based  on  the 
construction  of  the  statute  and  not  on  the 
presence  or  absence  of  any  particular  words 
of  exclusion  in  the  will.  But  see  Sutton  v. 
Read,  176  111.  69,  51  N.  E.  801,  holding  that 
section  10  of  the  Dower  Act  did  not  apply  to 
intestate  property. 


Interest  in  Peraonalty, 

The  courts  are  not  in  accord  as  to  the  effect 
of  the  election  of  a  widow  to  take  imder  the 
will  on  her  right  to  the  share  which  the  law 
would  otherwise  give  her  in  intestate  per- 
sonalty.  In  a  majority  of  jurisdictions  it  is 
held  tJiat  unless  a  contrary  Intention  clearly 
appears  from  the  will  a  widow  will  not  be 
barred  from  her  share  of  intestate  personalty 
by  reason  of  a  provision  made  for  her  in  the 
will  and  expressly  declared  to  be  in  lieu  of 
dower.  Gibbon  v.  Gibbon,  40  Ga.  562;  John* 
son  V.  Goss,  132  Mass.  274;  Edsall  v.  Water- 
bury,  2  Redf.  (N.  Y.)  48;  Hone  v.  Van 
Schaick,  7  Paige  (N.  Y.)  221;  Canfield  v. 
Crandall,  4  Dem.  (N.  Y.)  Ill;  Hatch  v.  Bas- 
sett,  52  K.  Y.  359;  Bane  v.  Wick,  14  Ohio  St. 
505;  Davidson  v.  Boomer,  18  Grant  Ch.  (U. 
C.)  475;  In  re  McEwen,  23  Ont.  L.  Rep. 
414. 

In  Hatch  v.  Bassett,  supra,  wherein  it  ap- 
peared that  because  ot  the  lapsing  of  certain 
legacies  a  part  of  the  personal  estate  was  un- 
disposed of,  the  court  construing  the  effect 
of  a  stipulation  in  the  will  that  the  provi- 
sion made  for  the  wife  should  be  in  lieu  of 
dower,  said:  "This  annuity  was  given  in 
lieu  of  dower.  Dower  can  only  be  had  of 
real  estate,  and  has  no  connection  with  per- 
sonal. Her  acceptance  of  the  annuity  only 
bars  her  claim  to  be  endowed  of  the  real 
estate,  and  will  not  at  all  affect  her  right, 
arising  upon  any  statute  or  from  any  other 
source,  to  the  personal." 

In  Bane  v.  Wick,  14  Ohio  St.  505,  wherein 
it  appeared  that  the  widow  elected  to  take 
under  the  will  in  lieu  of  dower,  it  was  held 
that  she  was  not  barred  of  her  distributive 
share  of  personalty  not  disposed  of  by  the 
will,  the  court  saying:  ''The  [statute]  .  .  • 
provides  that  'If  any  provision  be  made  for 
a  widow,  in  the  will  of  her  husband,  she 
shall  within  six  months  after  the  probate  of 
the  will,  nmke  her  election,  whether  she  will 
but  take  such  provision,  or  be  endowed  of  his 


lands;  but  she  shall  not  be  entitled  to  botli, 
unless  it  plainly  appears  by  the  will  to  h&ve 
been  the  intention  of  the  testator  that  ahe 
should  have  such  provision  in  addition  to 
her  dower.'  This  reverses  the  rule  of  the 
common  law,  by  which  a  devise  or  bequest 
to  a  widow  was  presumed  to  be  in  addition 
to  her  dower,  unless  the  claim,  under  the 
will,  and  the  assertion  of  the  right  of  dower, 
were  so  repugnant,  that  the  two  could  not 
consistently  stand  together.  By  the  statute 
the  provision  is  deemed  to  be  in  lieu  of  dower, 
unless  it  plainly  appears  that  the  testator  in- 
tended it  to  be  in  addition  to  it.  The  bar 
created  by  this  section  has  no  reference  to 
her  rights  as  distributee.  It  is  a  copy  of  the 
11th  section  of  the  act  in  relation  to  estates 
in  dower,  by  the  curtesy,  etc.,  found  in 
chapter  60  of  the  Revised  Statutes  of  Massa- 
chusetts, of  1835;  and  it  was  held  in  Ex  p. 
Kempton,  23  Pick.  163,  that  it  had  no  ap- 
plication to  a  widow  claiming,  in  addition 
to  such  provision,  her  third  of  tiie  personalty 
undisposed  of  by  the  will.  The  language  of 
the  statute  under  which  she  was  entitled  to 
the  third  was — 'If  the  intestate  leave  a  widow 
and  issue,  the  widow  shall  be  entitled  to  one- 
third  of  said  residue' — ^the  residue  being  what 
was  left  of  the  personalty  after  payment  of 
debts." 

In  Edsall  v.  Waterbury,  2  Redf.  (N.  Y.) 
48,  it  was  held  that  a  bequest  to  a  widow  of 
the  income  for  life  of  an  estate  which  con- 
sisted solely  of  personalty,  in  lieu  of  dower, 
the  remainder  not  being  fully  disposed  of, 
did  not  bar  her  claim  to  a  share  in  the  un- 
disposed-of  remainder  under  the  statute  of 
distributions,  the  court  saying:  "The  will 
provides  that  the  widow  shall  have  the  ac- 
crued interest  and  income  of  the  whole 
estate  during  her  natural  life,  to  be  received 
by  her  in  lieu  of  dower,  or  right  of  dower, 
and  I  am  asked  to  decree  that  she  take  none 
of  the  undisposed  part  of  said  estate.  But  I 
have  no  authority  to  do  that.  The  testator  is 
presumed  to  know  the  law,  and  he  made  this 
will,  as  I  must  presume,  knowing  that  she 
would  share  in  the  portion  not  bequeathed  by 
him.  I  oannot  say  she  shall  not  participate 
in  the  distribution  when  the  statute  says  she 
shall." 

In  Jackson's  Appeal,  126  Pa.  St.  106,  17 
Atl.  535,  it  appeared  that  a  testator  left  to 
his  widow  In  lieu  of  dower  one  equal  third 
part  of  all  his  estate,  real  and  personal,  for 
life,  but  made  no  disposition  of  the  remain- 
ing two-thirds.  The  court  held  thai  the 
widow  was  entitled  to  no  part  of  the  undis- 
posed-of  remainder,  saying:  "We  think  the 
orphan's  court  was  clearly  right  in  holding 
that  the  widow  was  not  entitled  to  one- 
half  of  the  residue  of  the  personal  property 
undisposed  of  by  the  testator.  The  widow 
having  died  a  few  days  after  the  testator, 
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and  liaving  made  no  eleetlon,  we  must  pre- 
sume she  takes  under  the  will.  The  will  gave 
her  the  full  one-third  of  all  the  estate  of  the 
testator  during  her  life.  There  was  no 
intestacy  of  any  portion  of  the  estate  as  to 
her.  She  gets  the  one-third  of  it  all,  includ- 
ing that  portion  of  which  the  testator  died 
intestate.  Taking  her  one-third  of  the  un« 
disposed-of  surplus  under  the  will,  she  can- 
not claim  the  one-half  of  it  against  the  will. 
In  this  respect  the  case  differs  from  Carman's 
App.  2  Penny.  332,  where  the  widow  took 
specifically  only  certain  portions  of  the  estate, 
and  the  will  itself  gave  her  no  part  of  the  resi- 
due. So  also  in  the  case  of  In  re  Reed,  82  Pa. 
St.  428,  the  widow  Vas  put  to  no  election  be- 
tween her  legacy  under  the  will  and  this 
undisposed-of  estate.'  Here,  the  widow  was 
put  to  her  election  as  to  the  whole  estate, 
as  well  that  which  passed  by  the  will,  as 
the  portion  as  to  which  her  husband  died 
intestate." 

The  Oonnectioui  cases  inyolving  the  effect 
on  a  widow's  right  to  share  in  undisposed- 
of  personalty  of  an  election  by  her  to  take 
under  a  will  expressly  stipulating  that  the 
provision  made  for  her  is  in  lieu  of  dower, 
are  somewhat  confused.  Thus  in  the  latest 
case  passing  on  this  point,  Harmon  v.  Har- 
mon, 80  Conn.  44,  66  Atl.  771,  it  was  held 
that  she  was  barred  from  participation  in 
the  intestate  personalty,  the  court  saying: 
''The  gift  to  the  widow  of  at  least  one-half, 
and  possibly  the  whole  of  the  income  of  the 
entire  estate  during  her  life,  was  ei^pressly 
made  in  lieu  of  dower,  and  was  a  valid  gift 
which  she  accepted  and  enjoyed,  apparently 
without  having  claimed  any  further  interest 
in  the  estate.  The  disposal  of  the  entire  in- 
come of  the  estate  during  the  lives  of  his 
wife  and  daughter  was  inconsistent  with  the 
intention  on  the  part  of  the  testator  that 
the  former  should  receive  a  further  one-third 
share  of  his  estate  upon  his  death.  The  ac- 
ceptance and  enjoyment  by  the  widow  of  the 
provision  of  the  will  for  her  benefit,  without 
having  claimed  any  further  interest  in  the 
estate,  debarred  her  from  any  statutory  share 
in  the  personal  estate  of  the  testator."  That 
view  was  also  taken  in  Leake  v.  Watson,  60 
Conn.  498,  21  Atl.  1076,  wherein  it  appeared 
that  the  widow  accepted  certain  provisions 
in  her  husband's  will  made  for  her  benefit 
in  lieu  of  dower,  which  provisions  undoubted- 
ly gave  to  the  widow  more  than  she  would 
have  obtained  by  way  of  dower.  The  court 
held  that  It  was  plainly  the  intention  of  the 
testator  that  she  should  not  have  any  other 
share  in  his  estate  as  he  evidently  did  not 
contemplate  that  any  part  of  it  would  be- 
come intestate  estate.  And  that  ''under  the 
circumstances,  we  think  the  widow  is  not  en- 
titled to  any  share  of  the  intestate's  estate 
resulting  from  the  failure  of  the  remainders 


over  to  the  heirs  of  the  daughters."  But  in 
Nelson  v.  Pomeroy,  64  Conn.  267,  29  Atl.  634, 
the  contrary  view  was  taken,  the  court  say- 
ing: "In  this  state,  when  a  widow  elects  to 
take  a  legacy  in  lieu  of  dower,  she  is  con- 
sidered in  the  light  of  a  purchaser,  and  by 
force  of  the  statute  (General  Statutes,  §  621) 
if  she  fails  within  the  time  limited  Uf  give 
notice  that  she  declines  to  accept  such  legacy, 
'she  shall  be  debarred  of  her  dower.'  .  •  . 
It  follows  that  when,  as  in  this  case,  the 
testamentary  provision  for  the  widow  is  noth- 
ing more  than  a  bare  purchase  of  her  right 
of  dower,  the  completion  of  that  purchase  by 
formal  acceptance  of  the  legacy,  or  by  force 
of  the  statute  in  case  of  neglect  to  decline' 
the  legacy,  bars  her  claim  of  dower,  but  can- 
not bar  her  from  claiming  that  share  of  the 
intestate  personalty  to  which,  independently 
of  the  will,  she  is  entitled  by  the  statute  of 
distribution."  This  same  apparent  conflict 
exists  in  the  Connecticut  cases  in  which  there 
was  no  express  provision  that  the  devise  or 
bequest  should  be  in  lieu  of  dower,  as  will  be 
seen  by  reference  to  the  cases  set  out  infra, 
in  the  subdivision  Implication  of  Intention 
to  Ewcl'ude  Partioipation. 

Pbovision  Not  Relating  to  Dowsb. 

As  in  case  of  a  provision  in  the  will  of  a 
husband  specifically  declaring  that  the  gift 
made  therein  to  the  wife  shall  be  in  lieu  of 
dower,  so  where  the  provision  for  the  widow 
is  made  in  lieu  of  any  other  claim  that  she 
may  have  against  his  estate  it  is  generally 
held  that  if  she  elects  to  take  under  the  will 
she  is  barred  from  taking  any  further  share 
in  the  testator's  property  even  though  it  is 
undisposed  of  by  the  will.  Lett  v.  Randall, 
3  Smale  &  O.  (Eng.)  84,  66  Eng.  Rep.  (Re- 
print) 672;  Raines  v.  Corbin,  24  6a.  186; 
Chamberlain  v.  Chamberlain,  43  N.  Y.  424; 
In  re  Benson,  96  N.  Y.  490,  48  Am.  Rep.  646; 
In  re  Hodgman,  J40  N.  Y.  421,  35  N.  E.  660. 
Compare  Pinckney  v.  Pinckney,  1  Bradf. 
(N.  Y.)   269. 

In  the  case  of  In  re  Hodgman,  supra,  it 
was  held  that  where  a  widow  accepted  the 
provisions  in  her  husband's  will  made  for  her 
benefit  "in  full  satisfaction  and  recompense 
of  and  for  her  dower  or  thirds  which  she  may 
or  can  in  anywise  claim  or  demand,"  out  of 
his  estate,  she  was  not  entitled  as  a  distrib- 
utee to  a  share  in  certain  lapsed  legacies. 
The  court  said:  "She  had  no  such  right. 
It  was  altogether  lost  when  she  elected  to  take 
the  provision  which  the  testator  made  for 
her.  That  was  in  lieu  of  her  dower  and 
thirds,  or,  in  other  words,  of  any  right  as 
dowress  or  distributee  Srhich  she  may  or  can 
in  anywise  claim  or  demand  out  of  the  estate. 
There  is  not  the  least  doubt  of  the  meaning 
of  the  provision,  and  whatever  may  be  said 
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about  the  lapsed  legacies,  she  lias  no  interest 
in  them  and  is  entitled  to  no  part  of  them.'' 

So  in  the  case  of  In  re  Benson,  96  N. 
Y.  499,  48  Am.  Rep.  646,  wherein  the  words 
of  exclusion  were  "in  lieu  and  bar  of  all 
claims  she  may  have  upon  or  against  the" 
testator's  estate,  it  was  held  that  the  widow 
was  barred  from  sharing  in  two  lapsed  leg- 
acies. 

In  Lett  v.  Randall,  3  Smale  &  G.  (Eng.)  84, 
66  Eng.  Rep.  (Reprint)  572,  wherein  it  ap- 
peared that  the  testator  gave  to  his  widow  an 
annuity  for  life,  in  satisfaction  of  all  claims 
and  demands  which,  without  provision  or  dec- 
laration, she  might  have  at  the  time  of  his  de- 
cease in  respect  of  any  part  of  his  estate  and 
effects,  it  wa^  held  that  she  was  not  entitled 
to  any  interest  in  property  as  to  which  there 
was  an  intestacy  on  the  face  of  the  will,  the 
words  of  exclusion  in  the  will  being  absolute. 
The  court  distinguished  the  case  of  Pickering 
V.  Stamford,  3  Ves.  Jr.  (Eng.)  392,  on  the 
ground  that  in  that  case  the  claim  was  made 
with  respect  of  property  actually  disposed  of 
by  the  will,  which  became  distributable 
through  an  unforeseen  accident.  In  Picker- 
ing V.  Stamford,  cited  supra,  wherein  the 
words  were  restrictive,  a  charitable  gift  hav- 
ing failed,  thereby  causing  a  partial  intestacy, 
it  was  held  that  the  personal  representative 
of  the  widow  was  entitled  to  take  her  inter- 
est in  the  intestate  personalty  in  accordance 
with  the  statute. 

A  distinction  is  made  in  some  jurisdictions 
with  respect  to  after -acquired  property  but 
the  courts  are  not  in  accord  on  this  question. 
Thus  in  Hall  v.  Hall,  2  McCord  Eq.  (S.  C.) 
269,  wherein  it  appeared  that  the  devise 
was  to  the  widow  for  life  in  lieu  and  bar  of 
all  claim  of  dower,  inheritance,  or  any  other 
claim  on  her  part,  it  was  held  that  property 
purchased  by  the  testator  after  making  his 
will  was  intestate  property  and  that  his 
widow  was  entitled  to  take  her  distributive 
share.  The  court  said:  "In  determining 
whether  the  restriction  contained  in  the  will 
does  prevent  her  from  taking  a  distributive 
fihare  of  the  after-acquired  property,  we  are 
to  look  to  the  circumstances  of  the  parties, 
and  to  the  will,  and  to  the  whole  will,  and 
to  any  circunustances  arising  out  of  the  imme- 
diate provisions  of  the  whole  will.  The  inten- 
tion of  the  testator  is  to  be  carried  into  effect^ 
unless  he  has  used  technical  terms,  which 
^ust  receive  their  technical  meaning,  and 
which  restrain  the  operation  of  such  intention. 
.  .  .  It  is  impossible,  that  when  he  made 
the  will  he  could  have  looked  forward  to  the 
acquisition  of  a  thing,  which  at  the  time  he 
did  not  want.  .  .  .  These  considerations 
irresistibly  lead  me  to  conclude,  that  the 
testator  did  not  intend  to  exclude  his  widow 
from  a  participation  in  any  after-acquired 
property.     But  it  is  said  that  whatever  may 


have  been  his  intention,  he  has^  by  the  nss  of 
technical  expression,  effected  that. '  The  words 
are,  'the  provision  made  for  my  wife  shall  be 
in  lieu  and  bar  of  all  claim  or  dower,  in- 
heritance,  or  any  other  claim  on  her  part' 
He  then  concludes  his  will,  and  may  have 
died  the  day  after,  and  the  possibility  of  such 
an  event  is  in  the  contemplation  of  all  men 
of  reflection  when  they  make  wills.    If  he 
had  died  the  next  day,  or  the  next  month,  to 
what   would   this  restriction   have  applied? 
It  could  have  applied  to  nothing  else  but  the 
property  contained  in  the  will.     It  follows, 
therefore,  that  it  was  meant  to  apply  to  that, 
and  to  that  only,  and  there  is  no  groimd  to 
stand  on  except  as  to  the  technical  meaning 
of  the  word  inheritance,  and  it  certainly  can- 
not be  complained  of,  that  he  who  stands 
upon  the  strict  law  should  be  judged  by  the 
strict  law." 

But  in  Raines  v.  Corbin,  24  Gra.  186,  where- 
in the  devise  and  bequest  were  stated  to  be 
"in  lieu  and  in  bar  of  dower,  and  of  the  usual 
allowance  to  widows  for  their  year's  support, 
and'  in  lieu  and  in  bar  of  all  other  claims 
upon  my  estate,  in  any  manner  whatever,"  the 
contrary  view  was  taken.  Construing  this 
express  conclusion  in  connection  with  prop- 
erty acquired  after  the  making  of  the  will, 
and  which  did  not  pass  by  the  will,  the  court 
said:  'Claims  upon  my  estate,' — by  these 
words  the  testator  must  have  meant  claims 
against  what  might  be  the  property  which  . 
he  would  have  at  his  death,  not  claims  against 
what  was,  or  might  be  the  property  which  he 
had,  or  might  have,  whilst  he  was  living.  It 
was  impossible  that  she  could  have  any  claim 
against  his  estate  whilst  he  was  alive.  That 
this  was  his  meaning,  must  be  too  clear  for 
doubt.  The  claim  of  the  widow  to  these  after- 
ward-acquired lands,  is^  then,  a  claim  'upon' 
his  'estate.*  But  it  was  his  intention  that 
the  legacy  should  be  in  lieu  of  all  claims 
'upon'  his  'estate,'  therefore  it  was. his  inten- 
tion that  it  should  be  in  lieu  of  this  claim. 
It  follows,  then,  that  the  case  is  one  in  which 
she  must  elect  whether  she  will .  take  the 
legacy  or  take  these  lands." 

Implication  of  IntewUon  Co  Bxchtde 
BattioipaUan. 

Exclusion  Ikpijed  fbom  Fact  or  Qur. 

In  some  jurisdictions  it  is  held  that  where  a 
widow  elects  to  accept  the  provision  made  for 
her  in  her  husband's  will  she  will  be  barred 
from  participating  in  any  undisposed-of  prop- 
erty under  the  intestate  laws,  though  the  will 
is  silent  as  to  the  testator's  intention.  Rags- 
dale  V.  Parrish,  74  Ind.  191;  O'Harrow  v. 
Whitney,  86  Ind.  140;  Collins  v.  GoUins,  126 
Ind.  659,  26  N.  E.  704,  28  N.  E.  190;  Smith  v. 
Bone,  7  Bush   (Ey^)  867;  Smith  t.  Perkins^ 
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148  Ky.  387,  146  S.  W.  758;  Chenault  v. 
Scott,  66  S.  W.  759,  28  Ky.  L.  Rep.  1974; 
Craven  y.  Crayen,  17  N.  G.  338;  McGlung  y. 
Sneed,  3  Head  (Tenn.)  218;  Malone  y.  Ma- 
jors, 8  Humph.  (Tenn.)  677;  Walker  v.  Bob- 
bitt,  114  Tenn.  700,  88  S.  W.  327,  overruling 
Demoes  v.  Demoee,  7  Cold.  (Tenn.)  258; 
Hardy  v.  Scales,  54  Wis.  452,  11  N.  W.  690; 
Ghapman  v..  Ghapman,  128  Wis.  413,  107  N. 
W.  668.  And  see  the  reported  case. 

In  Smith  v.  Perkins,  supra,  the  court  stated 
the  Kentucky  rule  as  follows:  "Where  a 
husband  makes  provision,  by  will,  for  his 
wife,  the  widow  has  one  year  from  the  date 
of  the  probate  of  her  husband's  will,  to  deter- 
mine whether  she  will  take  under  the  will,  or 
renounce  the  provisions  made  therein  for  her, 
and  take  under  the  law.  If  she  elects  to  take 
under  the  will,  then  she  can  have  no  interest 
in  the  estate  of  her  husband,  except  that 
which  the  will  makes  for  her,  unless  it  is 
plain  from  the  langua^  of  the  will,  or  can 
be  fairly  inferred  from  such  language,  that 
her  husband  intended  that  she  should  have 
her  dower  interest  in  his  estate,  in  addition 
to  the  provision  made  for  her  in  his  will. 
It  is  wholly  immaterial  whether  the  will  dis- 
poses of  the  entire  estate  of  the  husband 
or  not,  for,  having  made  such  provision  for 
her  as  he  desired  her  to  have,  if  she  is  not 
satisfied  with  it,  she  must  renounce  it  and 
take  under  the  law.  Failing  to  do  this,  she 
loses  her  right." 

In  Chapman  v.  Chapman,  128  Wis.  413, 
107  N.  W.  668,  the  Wisconsin  rule  was  set 
out  as  follows:  ''Under  the  provisions  of  ch. 
106,  Laws  of  1877,  the  widow  was  put  to  her 
election  not  only  between  the  provisions  in 
the  will  and  her  dower  interest,  but  also  as  to 
her  homestead  rights  and  share  in  her  hus- 
band's personal  estate,  and  this  statute  has 
since  remained  substantially  the  same.  It 
appears  in  the  revision  of  1878,  and  is  now 
sees.  2171,  2172,  Stats.  1898,  and  provides,  in 
effect,  that  when  provision  is  made  for  a 
woman  in  the  will  of  her  husband  she  shall 
make  her  election  whether  she  will  take  under 
the  will  or  under  the  law,  but  she  shall  not 
be  entitled  to  both,  unless  it  plainly  appears 
by  the  will  to  have  been  so  intended  by  the 
testator.  .  .  .  Under  the  4o<^i'ine  estab- 
lished in  that  case  [Hardy  v.  Scales,  supra], 
and  the  statutes  of  this  state  as  they  have 
since  existed,  the  election  statute,  sees.  2171, 
2172,  must  be  strictly  if  not  literally  followed 
respecting  the  provision  made  for  the  widow, 
and  where  she  fails  to  renounce  the  provision 
made  by  the  will  she  is  barred  from  taking 
any  other  portion  of  her  husband's  estate, 
although  such  estate  may  not  be  fully  dis^ 
posed  of  by  will." 

In  O'Harrow  v.  Whitney,  85  Ind.  140, 
wherein  it  appeared  that  the  testator  failed 
to  dispose  of  his  estate  after  a  gift  of  all  of 


it  to  his  wife  during  her  widowhood,  the  In- 
diana doctrine  was  stated  as  follows:  "The 
fact  that  she  was  required  to  and  did  make 
an  election  between  the  provision  made  for 
her  by  will  und  her  right  to  one-third  of  the 
land,  precludes  her  from  making  any  such 
claim.  An  election  presupposes  a  choice  be- 
tween inconsistent  rights,  and  the  selection  of 
one  is  necessarily  a  relinquishment  of  any- 
claim  to  the  other.  If  it  were  not  it  would 
follow  that  there  had  been  no  election  at  all ; 
but  where  an  election  between  inconsequent 
rights  has  been  made,  as  averred,  the  accept- 
ance of  one  forever  precludes  the  party  from 
claiming  the  other.  If  the  law  had  cast  the 
entire  estate  upon  the  widow,  the  acceptance 
of  a  portion  of  It  under  a  will  would  not  pre- 
clude her  from  claiming  the  residue  under  the 
law,  for  the  obvious  reason  that  she  has  made 
no  election  between  inconsistent  rights.  The 
acceptance,  under  a  will,  of  that  which  be- 
longs to  a  widow  by  the  law,  is  no  election  at 
all;  such  acceptance  is  an  idle  ceremony  that 
in  no  manner  precludes  her  from  claiming 
her  rights  under  the  law.  ...  In  this 
case,  however,  the  law  did  not  cast  the  entire 
estate  upon  the  widow,  but  at  most  one-third, 
and  her  election  to  take  all  during  widowhood, 
instead  of  one-third  in  fee,  was  an  election 
between  inconsistent  rights,  and  necessarily 
amounted  to  a  relinquishment  of  all  claims 
to  any  portion  of  it  under  the  law.  This 
precise  question  was  decided  adversely  to  the 
appellees  in  Ragsdale  v.  Parrish,  74  Ind.  191, 
and  that  decision  is  conclusive  upon  this 
question."  But  in  Armstrong  v.  Berreman,  18 
Ind.  422,  it  was  held  that  where  there  are  no 
children  a  statute  providing  that  the  wife 
shall  take  all  in  such  a  conting»icy  is  ap- 
plicable and  she  will  not  be  barred  by  her 
election  to  take  under  the  will.  So  in  Beshore 
V.  Lythe,  114  Ind.  8,  16  N.  E.  499,  wherein  it 
appeared  that  the  provision  made  for  the 
widow  consisted  only  of  a  trust  estate  for  the 
widow  and  a  child  for  the  period  of  her  wid- 
owhood,' with  the  widow  as  trustee,  it  was 
held  that  she  was  not  barred  from  participa- 
tion in  the  undisposed-of  property.  The  court 
said:  'The  will  conferred  upon  the  appellee 
no  separate  or  individual  estate  in  the  prop- 
erty of  the  testator.  It  simply  placed  his 
property  in  her  hands  for  a  limited  time 
for  the  joint  use  and  benefit  of  herself  and 
the  appellant  during  that  period  of  time.  It 
was  not  obligatory  upon  the  appellee  to  ac- 
cept the  control  and  use  of  the  property  on 
the  terms  proposed,  but  when  she  did  so  ac- 
cept, the  property  became  a  trust  estate  in 
her  hands  during  her  widowhood,  and  she 
was  thereby  made  a  trustee,  charged  with  the 
management  and  control  of  the  property, 
coupled  only  with  a  beneficiary  interest  in 
its  use  during  the  continuance  of  the  trust. 
When  the  appellee's  widowhood  terminated  on 
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account  of  her  subsequent  marriage,  the  trust 
was  at  an  end.  As  the  will  made  no  further 
disposition  of  the  testator's  property,  what- 
ever remained  of  his  estate  after  the  trust 
expired  became  subject  to  the  law  governing 
the  estates  of  persons  dying  intestate,  and 
descended  accordingly.  As  the  appellee's  ac^ 
ceptance  of  the  terms  of  the  will  was  not  in- 
consistent with  her  contingent  share  in  the 
estate  under  the  law,  such  acceptance  did  not 
operate  as  a  relinquishment  of  All  further 
claim  to  the  property.  When,  therefore,  the 
will  had  expended  its  force,  and  the  purpose 
for  which  the  trust  was  created  had  been  ac- 
complished, one  half  of  the  estate,  remaining 
undisposed  of,  descended  to  the  appellant, 
and  the  other  half  to  the  appellee." 

In  the  case  of  In  re  McAllister  (Minn.) 
160  N.  W.  1016,  L.R.A.1917C  604,  wherein 
it  appeared  that  certain  real  estate  by  reason 
of  a  lapsed  devise  became  intestate  property, 
it  was  held  that  the  widow  was  barred  bv  her 
election  from  taking  any  further  interest 
imcfer  the  intestate  statute.  It  was  pointed 
out  in  that  case,  however,  that  under  the  laws 
of  Minnesota  the  widow  was  not  required  to 
make  an  election  and  had  she  not  done  so 
she  would  have  been  entitled  to  her  share  in 
the  estate  under  the  intestate  statute. 

In  Wall  V.  Dickens,  66  Miss.  655,  6  So.  516, 
it  was  held  that  under  the  Mississippi  stat- 
utes providing  that  in  case  a  husband  died 
leaving  intestate  property  and  no  children  nor 
descendants  of  a  child,  the  widow  should  take 
all  as  his  sole  heir;  a  widow  taking  under  the 
provisions  of  the  will  giving  her  a  life  estate, 
but  making  no  disposition  of  the  remainder, 
would  be  entitled  to  the  whole  estate  in  re- 
mainder. The  provision  of  the  code  that  when 
a  widow  elected  to  take  under  her  husband's 
will,  it  should  be  considered  to  be  in  lieu  of 
her  dower  or  share  in  the  personalty,  was  held 
to  apply  only  when  there  were  children  or 
their  descendants  surviving  the  husband. 

In  Durham  v.  Rhodes,  23  Md.  233,  it  was 
held  that  the  Maryland  statute  (Act  of  1789, 
c.  10,  subch.  13)  providing  that  every  devise 
of  land  or  any  estate  therein  to  the  wife  of 
the  testator  should  be  construed  to  be  intend- 
ed to  be  in  bar  of  her  dower  unless  otherwise 
expressed  in  the  will,  was  broad  enough  to 
cover  undisposed-of  lands,  and  where  the  will 
contained  no  expression  of  intention  of  the 
testator  either  to  bar  or  not  to  bar  the  widow, 
the  statute  would  apply,  and  she  could  not 
claim  a  dower  interest  in  the  undisposed-of 
property. 

In  Virginia,  under  a  statute  providing  that 
the  widow  must  elect  within  a  specified  time 
between  the  provisions  of  her  husband's  will 
and  her  legal  rights  in  his  personalty  and 
that  unless  she  renounces  the  will  she  shall 
be  barred  of  any  further  interest  in  the  per- 
sonalty than  is  therein  given,  it  has  been 
held  that  her  acceptance  of  the  provision! 


made  for  her  in  the  will  bars  her  from  par> 
ticipation  in  any  undisposed-of  personalty. 
Thornton  t.  Winston,  4  Leigh  <Va.)  152; 
Dupree  v.  Gary,  6  Leigh  (Va.)  36. 

As  in  the  cases  where  the  will  expressly 
provides  that  the  gift  is  made  in  lieu  of  dower 
(see  the  preceding  subdivision  of  this  note) 
there  is  a  seeming  conflict  among  the  Conr 
nectUntt  cases  as  to  the  effect  of  the  widow's^ 
election  to  take  under  the  will  on  her  right 
to  share  in  undisposed-of  personal  proper^,, 
so  in  cases  where  the  will  is  silent  on  the  sab- 
ject  but  the  gift  made  in  the  will  is  con- 
strued to  be  in  lieu  of  dower,  the  decisions  are 
not  uniform.  Thus  in  the  more  recent  cases 
it  has  been  held  that  the  widow  is  barred  by 
her  election  to  take  under  the  will  from 
any  share  in  the  undisposed-of  personalty. 
Walker  v.  Upson,  74  Conn.  128,  49  Atl.  904; 
Grant  v.  Stimpson,  79  Conn.  617,  66  Atl.  166. 
But  see  Bennett  v.  Packer,  70  Conn.  357,  39 
Atl.  739,  66  Am.  St.  Rep.  112,  and  Evans's 
Appeal,  51  Conn.  435,  holding 'the  contraiy 
rule.  In  the  case  last  cited,  however,  it 
appeared  that  there  were  no  children.  In 
Grant  v.  Stimpson,  79  C<Min.  617,  66  Atl.  166, 
the  court  stated  the  rule  and  attempted  to 
distinguish  the  Connecticut  cases  as  follows: 
"It  is  established  law  in  this  state  that  a 
widow  may,  by  accepting  a  provision  in  lieu^ 
of  dower  made  for  her  by  her  husband's  will, 
debar  herself  from  claiming  dower,  and,  if 
such  provision  is  clearly  intended  to  be  in  lieu 
of  all  claim  on  his  estate,  she  will,  by  accept- 
ing it,  debar  herself  from  claiming  under  the 
statute  of  distributions  her  share  in  any  in- 
testate personal  properly.  This  is  upon  the> 
equitable  doctrine  of  election,  that  a  person 
will  not  be  permitted  to  hold  imder  and 
against  the  same  deed  or  will.  In  Evans's  Ap- 
peal, 51  Conn.  435;  Nelson  v.  Pomeroy,  64 
Conn.  257,  29  Atl.  534;  and  Bennett  ▼.  Pack- 
er, 70  Conn.  357,  39  Atl.  739,  each  a  case 
where  a  widow  had  accepted  a  provision  made 
for  her  by  will  in  lieu  of  dower,  it  was  held 
that  by  accepting  the  testamentary  provisions- 
the  widows  were  debarred  of  dower,  but  were 
not  debarred  of  their  shares  of  the  intestate 
personal  property  under  the  statute.  In  each 
of  those  cases  the  intestacy  appeared  on  the 
face  of  the  will,  and,  so  far  as  appeared,  was- 
voluntary  on  the  part  of  the  testator,  and  it 
was  held  that  upon  the  facts  in  those  cases 
the  widows  might  justly  claim  that  they  ac- 
cepted the  testamentary  provision  in  substitu- 
tion of  the  dower  right  only.  But  in  Nelson 
V.  Pomeroy,  64  Conn.  257,  262,  29  Atl.  534^ 
it  was  suggested  in  the  opinion  that  where 
such  a  provision  is  made  in  lieu  of  all  claim 
on  the  husband's  estate,  and  aeeepted,  the 
widow  'will  be  estopped  from  elaiming  any 
share  even  of  intestate  property.'  In  Walker 
T.  Upson,  74  Conn.  128,  180,  49  Ati.  904^ 
%iiiere  the  dispositions  in  favor  of  the  widow 
were  plainly  in  lien  of  dower,  it  was  held 
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that  her  acceptance  of  them  debarred  her  from 
elaiming  under  the  statute  of  distributious 
any  share  in  so  much  of  the  estate  as  was 
intestate,  upon  the  ground  that  having  chosen 
to  accept  a  benefit  under  the  will  she  'must 
renounce  every  claim  inconsistent  with  the 
accomplishment  of  the  intent  manifested  by 
its  provisions.'  That  was  a  pase,  like  this, 
where  the  testator  intended  and  attempted 
to  dispose  of  his  entire  estate,  but  some  of 
the  provisions  of  the  will  were  void,  leaving 
a  partial  intestacy.  The  case  of  Leake  v. 
Wateon,  60  Conn.  498,  21  Atl.  1075,  presented 
a  similar  questicm  and  was  decided  in  the 
same  way.  Whether  the  widow  in  the  present 
case,  having  accepted  th^  provisions  of  the 
ivill  in  her  favor,  was  debarred  of  a  share 
of  the  intestate  estate,  depends,  therefore, 
upon  the  construction  of  the  will  and  the  tes- 
tator's intention  as  manifested  thereby.  It 
is  not  expressly  stated  in  the  will  that  the 
provisions  in  favor  of  the  widow  ,are  in  lieu 
of  dower  or  other  claim,  but  the  authorities 
agree  that  this  is  not  necessary.  It  is  enough 
if  from  the  whole  will  it  is  demonstrated  by 
clear  and  manifest  implication  that  such  was 
the  testator's  intention.  Bennett  v.  Packer, 
70  Conn.  357,  39  Atl.  739.  Reading  the  whole 
will  in  view  of  the  situation  of  the  parties, 
it  is  entirely  clear  that  the  testator  intended 
the  provision  in  favor  of  his  wife  to  be  in 
lieu  of  dower  and  all  claim  upon  his  estate. 
He  intended  that  no  part  of  his  estate  should 
be  intestate.  He  gave  nearly  half  of  his 
property  to  others  than  his  wife  and  heirs 
at  law.  The  will  mentions  the  chief  items 
of  which  the  estate  consisted,  and  shows  a 
clear  apprehension  on  the  part  of  the  testator 
of  what  he  had  to  give,  and  of  the  items  which 
he  was  giving  to  others  and  to  his  widow  and 
heirs  at  law.  He  gave  his  wife  the  use  for 
life  of  the  entire  homestead  and  of  nearly  a 
third  ol  his  personal  property,  besides  absolute 
gifts  of  the  household  effects  and  $1,500  in 
bank,  evidently  intending  to  provide  her  a 
home  and  the  means  of  supporting  herself  in 
it.  But  the  life  use  of  the  entire  homestead 
under  the  will  was  inconsistent  with  the  life 
use  of  one-third  of  it  as  dower.  'Of  neces- 
sity this  is  in  lieu  of  dower;  the  use  of  the 
whole  displaces  the  use  of  a  part  and  renders 
the  latter  impossible.'  Evans's  Appeal,  51 
Conn.  435,  440.  Having  accepted  this  pro- 
vision and  enjoyed  it  during  her  life,  she  was 
debarred  of  all  further  claim  on  the  estate 
and  took  no  vested  interest  {except  such  as  the 
wiU  gave  her)  in  one-third  of  the  personal 
estate  named  in  items  four,  five,  and  ten  of 
the  will,  and  her  estate  is  not  entitled  to  any 
share  of  the  same  as  intestate  estate." 

"Ekclobsdv  Not  lMFiJia>  rsoic  Fact  of  Gist. 

In   some   jurisdictions  it  is   held  that  a 
widow  though  provided  for  by  the  will  of  her 
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husband  is  'not  barred  from  her  statutory 
interest  in  any  property  which  may  be  undis- 
posed of  by  the  wiU,  unless  the  will  clearly 
shows  an  intention  that  she  shall  take  nothing 
beyond  the  provision  made  for  her  in  the 
will.  Davers  v.  I>ewes,  3  P.  Wms.  (Eng.)  40, 
24  Eng.  Rep.  (Reprint)  961;  Dicks  v.  Lam- 
bert, 4  Ves.  Jr.  961,  31  Eng.  Rep.  (Reprint) 
375;  Adams  v.  Adams,  5  Mete.  (Mass.)  277; 
Nicker  son  v.  Bowly,  8  Mete.  (Mass.)  424; 
In  re  Kempton,  23  Pick.  (Mass.)  163;  State 
V.  Holmes,  115  Mich.  456,  73  N.  W.  548; 
Sparks  v.  Dorrell,  151  Mo.  App.  173,  131  S. 
W.  761;  Vernon  v.  Vernon,  53  N.  Y.  351; 
Lefevre  v.  Lefevre,  59  N.  Y.  434;  Kaser  v. 
Kaser,  68  Ore.  153,  137  Pac.  187;  Carman's 
Appeal,  2  Penny.  (Pa.)  332; ;  Hodges's  Es- 
tate, 5  Pa.  Co.  Ct.  283;  Borland  v.  Nichols,  12 
Pa.  St.  38, 51  Am.  Dec.  576 ;  In  re  Reed,  82  Pa. 
St.  428 ;  Grim's  Appeal,  109  Pa.  St.  392, 1  Atl. 
212;  De  Silver's  Estate,  142  Pa.  St.  74,  21 
Atl.  882;  In  re  Thompson,  229  Pa.  St.  542, 
79  Atl.  173;  Wood  v.  Mason,  17  R.  I.  99,  20 
Atl.  264;  Snelgrove  v.  Snelgrove,  4  Desaus. 
(S.  C.)  274;  Philleo  v.  HoUiday,  24  Tex.  38. 

As  was  said  in  De  Silver's  Estate,  142  Pa. 
St.  74,  21  Atl.  882:  ''The  rights  conferred  by 
the  intestate  laws  are  only  taken  away  by  a 
will  which  effectually  disposes  of  the  entire 
estate  of  the  decedent."  In  the  case  of  In  re 
Thompson,  229  Pa.  St.  542,  79  Atl.  173,  the 
court  stated  the  doctrine  as  follows:  "There 
being  an  intestacy  as  to  the  residue  of  the 
estate,  including  all  the  real  estate,  it  must 
be  distributed  to  those  entitled  imder  the  in- 
testate laws  of  the  commonwealth*  The  elec- 
tion of  the  widow  to  take  under  the  will  does 
not  deprive  her  of  the  right  to  a  share  of  the 
residue  of  the  estate,  of  which  the  testator 
died  intestate.  The  bequest  to  the  widow 
was  not  a  fractional  part  of  the  whole  estate 
bequeathed  in  lieu  of  dower,  as  in  Jackson's 
Appeal,  126  Pa.  St.  105.  but  was  a  bequest  of 
an  interest  in  part  of  the  testator's  personal 
property.  Her  election  to  take  the  legacy 
under  tiie  will  was  in  lieu  of  her  interest  in 
the  part  of  the  estate  as  to  which  there  was 
a  testacy,  but  not  as  to  the  part  of  the  estate 
as  to  which  there  was  an  intestacy.  Carman'a 
Appeal,  2  Penny.  332;  In  re  Reed,  82  Pa. 
St.  428;  De  Silver's  Estate,  142  Pa.  St.  74.'* 

In  the  case  of  In  re  Reed,  82  Pa.  St.  428^ 
it  was  held  that  a  widow  taking  under  the 
will  of  her  husband  was  not  barred  from  tak- 
ing a  share  in  his  intestate  estate  under  the 
statute,  the  court  saying:  "His  widow  was 
therefore  put  to  no  election  between  her  leg- 
acy under  the  will  and  this  undisposed-of 
estate.  It  was  not  the  intent  of  the  testator 
or  of  the  law  she  should  take  her  legacy  in 
lieu  of  the  estate  thus  lapsed.  He  thought 
of  no  lapse,  and  therefore  made  no  provision 
in  lieu  of  the  legacy.  The  lapse  was  from  the 
act  of  God,  and  the  law  of  the  land,  which 
do  injury  to  no  one.    If  then  the  testator  by 
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reaeon  of  the  lapee  died  inteBtlite  of  this 
portion,  the  intestate  law  must  govern  its 
distribution,  and  this  being  so  what  wart'ant 
is  there  for  saying  that  the  widow  takes 
nothing  under  the  intestate  law?  She  is 
therefore  entitled  to  one-third,  under  the  will, 
of  the  entire  residuary  estate,  and  as  to 
that  part  of  the  residue  which  by  the  lapse  is 
left  without  an  owner  under  the  will,  she  is 
entitled  to  one-third  of  it  under  the  intestate 
law,  and  the  children  living  at  the  testator's 
death  are  entitled  to  the  other  two-thirds 
in  equal  proportions." 

In  Philleo  v.  Holliday,  24  Tex.  38,  it  ap- 
peared that  a  widow  elected  to  take  under  the 
provisions  of  her  husband's  will.  A  provision 
in  the  will  having  been  held  to  be  invalid,  the 
testator  died  intestate  as  to  a  remainder  in 
certain  personal  property.  It  was  held  that 
she  was  not  precluded  from  her  distributive 
share  under  the  statute  as  her  election  did 
not  apply  to  property  undisposed  of  by  the 
will.  The  court  said:  ''A  case  of  election 
does  not  arise  in  the  claim  of  the  wife  to  the 
bequest  of  the  life  estate  under  this  will.  The 
principle  of  election  is,  that  he  who  accepts 
a  benefit  under  a  will,  must  adopt  the  whole 
contents  of  the  instrument,  so  far  as  it  con- 
cerns him;  conforming  to  its  provisions,  and 
renouncing  every  right  inconsistent  with  it; 
as  where  the  wife  claims  something  under  the 
will  which  will  disappoint  the  will.  There  is 
nothing  in  the  wife's  claim  to  the  life  estate 
which  is  inconsistent  with  the  will,  which  will 
prevent  giving  full  effect  to  it,  or  which  will 
have  the  effect  to  disappoint  the  win.  Her 
claim  can  have  no  such  effect.  She  cannot  be 
denied  her  right  to  her  share  of  the  property, 
of  which  no  valid  disposition  was  made  by 
the  will,  in  consequence  of  having  accepted  the 
bequest." 

In  State  v.  Holmes,  115  Mich.  456,  73  N.  W. 
548,  it  appeared  that  a  widow  elected  to  take 
under  the  will  a  life  estate  in  testator's  real 
and  personal  property.  A  clause  attempting 
to  dispose  of  the  residuum  of  the  personal  es- 
tate having  been  declared  to  be  invalid,  it  was 
held  that  the  widow  took  her  share  in  the 
personalty  as  distributee  under  the  statute 
disposing  of  intestate  property. 

In  Kaser  v.  Kaser,  68  Ore.  153,  137  Pac. 
187,  wherein  it  appeared  that  a  widow 
elected  to  take  under  the  will  of  her  husband, 
it  was  held  that  she  did  not  waive  her  rights 
to  take  under  the  statute  her  share  to  a  por- 
tion of  the  remainder  as  to  which  the  hus- 
band died  intestate.  The  court  said:  "The 
defendant,  upon  the  death  of  her  husband, 
after  the  allowance  prescribed  by  law  had 
been  made,  was  entitled  to  receive  one-half 
of  the  remainder  of  all  the  personal  property 
in  her  own  right:  Section  7349,  subd.  4,  L.  0. 
L.  It  might  seem  that,  since  by  the  provi- 
sion of  the  will  she  accepted  the  use  of  such 


entire  property  during  her  natural  life,  she 
thereby  waived  her  right  to  insist  upon  the 
distribution  which  the  statute  thus  gave  her. 
Such  is  not  the  rule,  however,  and  she  must 
be  given  the  share  of  the  intestate  property, 
though  she  may  have  elected  to  take  under 
the  will." 

In  Havens  v.  Havens,  1  Sandf.  Ch.  (N.  Y.) 
324,  it  appeared  the  testator  provided  for 
his  widow  in  his  will  but  said  noUiing  about 
the  provision  being  in  lieu  of  dower.  The 
court  held  that  the  widow  was  entitled  to 
dower  in  the  real  estate  not  disposed  of  by 
will  since  there  were  no  provisions  in  the 
will  showing  a  contrary  intention  on  the 
part  of  the  testator. 

It  has  been  held  that  the  widow  is  not 
barred  of  her  right  to  dower  in  undisposed- 
of  lands  unless  the  intention  to  exclude  her 
clearly  appears  from  the  will.  In  re  Mc- 
Donald, 4  Ohio  Dec.  396,  disapproving  Swi- 
hart  v.  Swihart,  4  Ohio  Gir.  Dec.  624,  7  Ohio 
Cir.  Gt.  338.  In  Snelgrove  v.  Snelgrove,  4 
Desaus.  (S.  G.)  274,  it  was  held  that  where 
a  widow  accepted  a  provision  in  her  husband's 
will  as  to  personalty,  the  devise  of  real  estate 
being  invalid  because  of  an  insufficient  num- 
ber of  subscribing  witnesses,  she  was  entitled 
to  one-third  of  the  testator's  real  estate  of 
which  he  died  intestate,  the  court  saying: 
''But  the  widow  would  not  be  barred  of  dower 
by  any  bequest  in  a  will,  unless  positively 
excluded  by  the  will,  or  necessarily  by  the 
inconsistency  of  the  provisions.  Suppose  a 
testator  makes  a  will  of  his  personal  estate, 
and  gives  his  wife  a  moderate  pecuniary  l^a- 
cy,  and  then  dies  intestate  as  to  his  real 
estate.  I  presume  in  such  a  case  she  may 
then  claim  her  rights  in  the  real  estate  under 
the  Act  of  1791,  or  her  dower  as  she  pleases, 
and  take  the  legacy  also." 

EXOLtTSION    ImPLIKD    FBOM    PABTICUUkB  LAN- 
GUAGE. 

In  Wood  V.  Mason,  17  R.  I.  99,  20  Atl.  264, 
wherein  it  appeared  that  a  testator  had  left 
all  his  estate  with  a  remainder  over  whicii 
failed  because  the  double  contingency  on 
which  it  was  based  did  not  happen,  it  was 
insisted  that  after  giving  his  entire  estate  to 
his  wife  for  life  it  could  not  have  been  the 
intention  of  the  testator  that  she  should  have 
any  part  of  it  absolutely.  The  court  said: 
'^Our  statute  of  descent  and  distribution 
(Pub.  Stat.  R.  L  cap.  187,  §  9),  provides  that 
'the  surplus  of  any  chattels  or  personal  es- 
tate of  a  deceased  person,  not  bequeathed,' 
shall  be  distributed,  'one-half  part  thereof 
to  the  widow  of  the  deceased  forever,  if  the 
intestate  died  without  issue.'  The  personal 
estate  in  the  hands  of  the  complainant  for 
distribution  is  clearly  personal  estate  'not 
bequeathed,'  and  as  clearly,  therefore,  should 
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•go,  to  the  extent  of  one-h&lf  thereof,  to  the 
estate  of  eaid  Elizabeth.  .  .  .  The  inten- 
tion  of  the  testator  is  to  govern  so  far  only 
4LB  he  has  communicated  it  by  his  will,  either, 
in  terms  or  by  implication;  but  if  he  has 
left  intestate  estate,  the  disposition  of  it  is 
governed,  not  by  his  will,  but  by  the  statute, 
the  same  as  if  he  had  made  no  will." 

In    Sparks  y.  Dorrell,  151  Mo.  App.  173, 
131  S.  W.  761,  the  court  recognized  the  rule 
that  a  widow  electing  to  take  under  her  hus- 
band's will  is  not  barred  from  participation 
in    the   undisposed-of    personalty,    unless    it 
clearly  appears  from  the  will  that  such  was 
the  intention  of  the  testator,  but  held  that 
the  facts  in  that  case  clearly  showed  it  to 
be   the  intention  of   the   testator  that  she 
should  take  only  the  provision  made  for  her 
in  the  will.     The  court  said:     ''It  appears 
.     .     .    that  the  total  personal  estate  of  the 
testator  was  $30,000;  that  the  specific  l^a- 
ciee  and  bequests  to  parties  named  in  the  'will 
other    than   the  wife  was  $5685;    that  the 
widow  received  out  of  the  personal  estate  in 
bequests  made  to  her  by  her  husband,  to- 
gether with  other  allowances,  $16^598.     If, 
in  addition  to  this,  she  be  allowed  to  take 
under  section  2939,  Revised  Statutes  1899, 
the  full  one-half  of  his  personal  estate,  abso- 
lutely, subject  to  debts,  she  would  receive  in 
addition  to  what  was  given  her  under  the 
will  a  further  sum  of  $15,000,  making  a  total 
amount  of  $31,598,  or  the  sum  of  $1598  more 
than  the  entire  personal  estate,  without  de- 
ducting any  sum  for  costs  of  administration. 
Under  this  condition  of  the  estate,  it  is  ap- 
parent that  if  this  rule  of  construction  of 
the  law  should  be  applied  and  enforced,  the 
other   legatees  enumerated  in  the  will    (by 
which    will    the    testator    bequeathed   other 
specific  legacies  amounting  to  $5685)  would 
receive  nothing  by  its  provisions,  and  to  that 
extent  the  full  operation  of  the  will  of  the 
testator  would  be  impaired  and  defeated.    We 
therefore  find  that  some  of  the  provisions  of 
the  will  are  absolutely  inconsistent  and  in- 
compatible with  the  widow's  claim  of  statu- 
tory dower,  and  that  its  provisions  as  to  other 
legacies  would  be  totally  defeated  if  she  were 
endowed  under  the  statute  with  one-half  of 
the  personal  estate  and  also  allowed  to  take 
under  the  will." 

So  in  Bragg  v.  Litchfield,  212  Mass.  148, 
98  N.  E.  673,  it  appeared  that  the  testator 
gave  a  life  interest  in  his  residuary  estate  to 
his  wife  and  failed  to  dispose  of  the  remain- 
der in  full.  It  was  held  that  it  was  the  tes- 
tator's intention  as  shown  by  the  will  to 
exclude  his  widow  from  the  inheritance  of  a 
share  in  the  intestate  property,  the  court 
saying:  ''The  only  question  that  remains  is 
whether  the  widow  shared  in  the  intestate 
property  as  a  statutory  heir.  A  legacy  or 
to  one  who  is  an  heir  at  law  or  a 


statutory  heir  will  not  prevent  him  from 
taking  as  heir  at  law  or  as  a  statutory  heir 
in  case  of  a  partial  intestacy  unless  it  is 
manifest  from  the  whole  will  that  there  was 
an  intention  to  exclude  him  on  the  happening 
of  such  an  event.  In  the  present  case  we 
think  that  it  appears  from  the  will  taken 
as  a  whole  that  the  testator  intended  the  pro- 
vision which  he  made  for  his  widow  to  be  a 
full  and  final  provision  for  her.  He  spe- 
cifically bequeathed  to  her  all  his  'furniture, 
glass  and  silverware,  books,  pictures  and  ar- 
ticles of  use  and  ornament.'  Then  he  directed 
that  she  should  have  the  rents,  income,  in- 
terests, dividends  and  profits  from  the  rest 
and  the  residue  'during  her  natural  life,  pre- 
cisely the  same  as  I  myself  might  do,  were  I 
living;'  and  added  to  this  'full  power  to  sell, 
exchange,  invest  and  reinvest  the  same,'  and 
in  conclusion  provided  for  the  disposition,  of 
the  rest  and  residue  at  her  decease.  The 
unavoidable  inference  from  this  is,  we  think, 
that  he  intended  that  she  should  have  the 
entire  use,  benefit  and  improvement  of  the 
rest  and  residue  during  her  life,  and  to  that 
end  clothed  her  with  full  power  to  manage 
the  same  as  she  should  think  best,  but  that 
he  did  not  intend  that  she  should  have  any 
part  of  the  principal  of  the  estate  except  the 
furniture,  glass,  etc.,  which  he  specifically 
bequeathed  to  her." 

IliPLICATION  OF  EXOLUSION  WITH  ReSPBCT  TO 

Pbofebtty  Gonvbtbd  dubino  Covebtubc 

Where  a  widow  elects  to  take  under  her 
husband's  will,  it  has  been  held  that  she  will 
be  barred  from  dower  in  land  alienated  by 
her  husband  during  his  lifetime  imless  the 
will  clearly  shows  that  it  was  the  testator's 
intention  that  she  should  take  property  in 
addition  to  that  provided  for  in  his  will. 
BufBnton  v.  Fall  River  Nat.  Bank,  113  Mass. 
246;  Barnard  v.  Fall  River  Sav.  Bank,  135 
Mass.  326;  Corry  v.  Lamb,  45  Ohio  St.  203, 
12  N.  £.  660.  In  Adams  v.  Adams,  5  Mete. 
(Mass.)  277,  it  was  held  that  where  a  widow 
had  been  amply  provided  for  in  her  husband's 
will,  a  clause  reading  "the  other  part  of  my 
real  estate  is  to  be  disposed  of  as  the  law  di- 
rects" gave  her  no  dower  in  the  real  estate 
covered  by  the  clause  as  the  will  showed  no 
intention  on  the  part  of  the  testator  to  give 
her  dower  therein. 

But  the  contrary  view  has  been  taken  as  to 
the  widow's  right  to  dower  in  land  alienated 
by  the  husband  during  coverture.  Thus  in 
Braxton  v.  Freeman,  6  Rich.  L.  (S.  C.)  35, 
57  Am.  Dec.  775,  it  was  held  that  a  devise 
to  a  wife  for  life  of  all  his  property  did  not 
bar  her  from  claiming  dower  in  land  aliened 
by  the  husband  during  coverture,  the  court 
saying  that  though  she  was  barred  by  her 
election   from   claiming  dower  in  the   lands 
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contained  in  the  gift,  it  did  not  affect  her 
right  of  dower  in  lands  undisposed  of  by  the 
will.  And  in  Hall  v.  Smith,  103  Mo.  289, 
15  S.  W.  621,  it  was  held  that  a  widow's 
election  to  take  under  the  will  barred  dower 
in  the  lands  of  which  the  husband  died  seized 
bnt  that  in  order  to  bar  dower  in  lands  con- 
veyed during  coverture  an  intention  to  that 
effect  must  appear  on  the  face  of  the  will. 
In  Westbrook  v.  Vanderburgh,  36  Mich.  30, 
it  appeared  that  a  widow  elected  to  take 
under  the  will.  It  was  held  she  was  not  de- 
prived of  dower  in  land  conveyed  by  the  hus- 
band during  coverture  and  in  which  she  did 
not  join. 


V. 


South  Dakota  Supreme  Court — November  19, 

1915. 


86  S,  Dak,  369;  164  N.  W.  825. 


Veterans'  Preference  Aots  —  Dleeretlom 
of  Appointing  Power. 

The  action  of  the  governor  in  making  ap- 
pointments under  Laws  1913,  c.  109,  creating 
the  board  of  public  health  and  medical  ex- 
aminers, is  not  ministerial,  but  involves  the 
exercise  of  discretion,  notwithstanding  Pol. 
Code,  §§  3242,  3243,  providing  that  honorably 
discharged  soldiers  and  sailors  shall  be  pre- 
ferred for  appointment  to  public  office  and 
making  a  violation  thereof  a  misdemeanor. 

[See  note  at  end  of  this  case.] 

Mandamne  —  Enforcement  of  Prefer- 
ential Risht  to  Appointment. 

Mandamus  is  not  the  proper  remedy  to  en- 
force the  appointment  by  the  governor  of  an 
honorably  aischarged  soldier  to  a  position  on^ 
the  board  of  public  health  and  medical  ex- 
aminers, under  Pol.  Code,  §  3242,  providing 
that  in  every  public  department  and  upon  all 
public  works,  honorably  discharged  Union 
soldiers  shall  be  preferred  for  appointment, 
since  a  disregard  of  such  statute  does  not 
violate  the  legal  rights  of  any  particular  per- 
son so  as  to  enable  him  to  maintain  civil 
proceedings  in  his  own  behalf. 

Original  application  for  mandamus.  Oscar 
W.  Phelps,  relator,  and  Frank  M.  Byrne,  re- 
spondent. The  facts  are  stated  in  the  opinion. 
Wbtt  denied. 

W.  A,  Lynch  for  relator. 
Byron  8,  Payne  for  respondents 

[370]  WHrriNG,  J. — Chapter  109,  Laws 
1913,  creates  a  board  of  public  health  and 


medical  examiners,  and  defines  the  povers  and 
duties  of  such  board.  Under  its  pitivisions 
the  Governor  is  empowered  and  required  to 
appoint  the  members  of  such  board  and  to* 
designate  one  of  such  appointees  as  the  su- 
perintendent of  the  board.  Three  vacancies- 
occurred  on  July  1,  1915,  through  the  expira* 
tion  [371]  of  the  terms  of  certain  members  of 
such  board,  one  member  whose  term  expired 
being  the  superintendent.  The  act  makes  no 
provision  for  the  filing  of  an  application  with 
the  Govemor  by  one  seeking  appointment  as  a 
member  of  such  board.  It  provides  that  the 
appointees  shall  be  "skilled  and  capable  phyn- 
cians"  resident  in  this  state,  and  shall  have 
practiced  within  this  state  not  less  than  five 
years  preceding  their  appointment.  SecUons 
3242  and  3243,  P.  C.  provide: 

**Sec.  3242.  In  every  public  department 
and  upon  all  public  works  of  the  state  of 
SouUi  Dakota,  and  of  the  cities,  towns  and 
villages  thereof,  honorably  discharged  Union 
soldiers  and  sailors  of  the  late  war  shall  be 
preferred  for  appointment;  age,  loss  of  limb 
or  other  physical  impairment  which  does  no' 
in  fact  incapacitate,  shall  not  be  deemed  to 
disqualify  them,  provided  they  possess  the 
requisite  qualificati<ms  and  business  capacity 
necessary  to  discharge  the  duties  of  the  posi- 
tion involved. 

*'Sec.  3243.  All  officials  or  other  appoint- 
ing power  in  the  puUic  service  who  shall  neg- 
lect or  refuse  to  comply  with  the  provisions 
of  the  preceding  section  shall  be  deemed  guil- 
ty of  a  misdemeanor,  and  shall  on  conviction 
thereof  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars  or  by  imprisonment  for 
a  term  not  exceeding  one  year,  or  by  both 
such  fine  and  imprisonment  at  the  discretion 
of  the  court." 

The  relator  presents  a  petition  wherein  be 
alleges,  among  other  things,  that  he  is  s 
citizen  of  this  state;  that  several  moDths 
prior  to  July  1,  1916,  he  filed  with  the  Gov- 
ernor an  application  seeking  appointment  to 
the  office  of  superintendent  of  such  above 
mentioned  board  when  the  vacancy  should 
occur  therein  through  the  termination  of  the 
superintendent's  term;  that  such  application 
disclosed  that  he  was  an  honorably  discharged 
Union  soldier  of  the  War  of  the  Rebellion,  a 
holder  of  a  certificate  to  practice  medicine 
within  this  state,  a  resident  physician  in  good 
standing  within  this  state  for  more  than  ten 
years,  in  no  manner  incapacitated  to  fill  the 
position  sought,  and  that  a  vacancy  would 
occur  in  the  position  of  saperintendent  of 
such  board  on  July  1,  1916;  that  he  was  the 
only  honorably  discharged  Union  soldier  of 
the  late  war  who  was  an  applicant  for  such 
office ;  that  it  became  and  was  the  duty  of  the 
Govemor  to  appoipt  him  to  the  offiee  sought; 
that,  disregarding  such  duty,  the  Qoveraor 
had  appointed  another  [372]  party,  not  sn 
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honorably  discharged  Union  soldier  of  the 
late  war  to  such  position ;  that  such  appoint- 
ment was  null  and  void;  that  the  Governor 
still  refuses  to  appoint  relator  to  such  posi- 
tion. Upon  the  facta  thus  alleged,  he  seeks 
jb  writ  of  mandamus  commanding  the  Gov- 
emor  of  this  state  to  appoint  him  to  the 
position  sought.    Relator's  counsel  concedes; 

'That  this  court  cannot,  by  mandamus,  or 
hj  any  other  process,  control  the  defendant 
in  the  exercise  of  his  political  functions  con- 
ferred on  him  by  the  Ck>n8titution ;  and  that 
this  court  cannot  control  him  in  the  perform- 
ance of  any  duty  when  judgment  and  dis- 
<cretion  is  to  be  exercised." 

He,  however,  asserts: 

"That  this  court  can,  by  this  process,  con- 
trol the  Governor  in  the  performance  of  a 
purely  ministerial  duty  when  neither  jadg^ 
ment  nor  discretion  is  to  be  exercised." 

Although  respondent  has  not  questioned  the 
correctness  of  this  assertion,  we  find  it  un- 
necessary to  determine  or  express  any  views 
upon  the  much  disputed  question  of  whether 
a  state  court  can  ever  control  the  actions  of 
the  Governor  of  such  state,  even  though  the 
act  sought  to  be  controlled  is  but  ministerial 
in  its  nature. 

We  decide  nothing  but:  (1)  That,  in  the 
exercise  of  the  power  to  make  an  appointment 
to  the  office  in  question,  the  Governor  is  not 
performing  a  mere  ministerial  act;  (2)  that 
mandamus  is  nottthe  proper  remedy  to  pro- 
cure the  result  sought  by  relator. 

Counsel  for  relator  says: 

'This  law  fixes  the  qualifications  of  these 
officers.  They  must  be  resident  physicians 
of  the  state  in  good  standing,  and  must  have 
resided  and  practiced  five  years  in  this  state 
next  preceding  their  appointment.  These  are 
the  sole  and  only  qualifications.  In  addition 
to  these  qualifications,  however,  any  physician 
now  engaged  in  the  practice  is  required  to  be 
licensed  to  practice,  and  all  medical  prac- 
titioners are  subject  to  have  their  license  re- 
voked for  drunkenness,  for  immoral  practice, 
or  unprofessional  conduct.  This  license  is  a 
guaranty  to  the  public  that  every  medical 
practitioner  is  a  skilled  and  capable  physi- 
cian and  in  good  standing  in  his  profession. 
In  addition  to  this,  it  is  a  guaranty  to  the 
Governor  that  all  j^ysicians  practicing  in 
the  state  are  skilled  and  capable  physicians 
and  of  good  standing.  The  only  facts  the 
Governor  is  required  to  know  are  the  facts 
which  the  law  prescribes  for  quaJiflcations 
[373]  to  membership  on  this  board.  The 
license  is  conclusive  of  their  standing  and  of 
their  drill.  Any  licensed  physician  in  this 
state  who  had  resided  and  practiced  in  this 
state  for  five  years,  next  preceding  the  term 
of  appointment  prescribed  in  the  law,  is 
eligible  to  appointment  on  this  board.    .    .    . 

'The  plaintiff  is  an  honorably  discharged 
Union  soldier.    This  fact  makes  it  incumbent 


on  the  Governor  to  appoint  him  a  member 
of  this  board.  He  has  no  discretion,  and  is 
not  required  to  use  judgment.  Here  are  two 
men,  both  physicians,  holding  license  to  prac- 
tice, both  residents  of  this  state  for  the  time 
required  by  law,  one  an  honorably  discharged 
Union  soldier,  and  the  other  not.  The  law 
says:  'Appoint  the  soldier,'  The  Governor 
says:  'What  about  my  discretion  and  my 
judgment?'  The  law  says:  'You  have  no 
discretion,  nor  do  you  have  any  right  to 
exercise  any  judgment/    .     .     . 

"The  offices  in  question  are  not  positions 
that  require  business  talent.  This  is  a 
professional  board,  and  its  membership  are 
required  to  be  members  of  the  medical  pro- 
fession. The  functions  of  the  office  are  en- 
tirely outside  of  the  domain  of  business." 

Counsel  has  cited  no  authority  to  support 
his  position.    We  apprehend  that,  if  any  were 
to  be  found,  he  would  have  referred  to  same. 
If  the  Governor  is  given  no  discretion,  then 
certainly   the   words   "skilled   and   capable," 
used  in  designating  what  kind  of  physicians 
should  be  appointed,  are  meaningless,  in  view 
of  the  fact  that  the  law  had  already  pre- 
scribed that  the  members  of  the  board  should 
be  "resident  physicians  of  the  state,  in  good 
standing,  and   shall   have  resided  and  prac- 
ticed   within    this   state   not   less   than    five 
years."     Laws   1913,   c.    109,   §   1.     Private 
individuals,  when  seeking  professional  service, 
are  given  the  privilege  of  exercising  discretion 
as  to  whom  they  shall  select  for  such  service, 
and  this  even  as  among  those  who  have  re- 
ceived the  state's  license  to  practice  the  par- 
ticular profession.     It  is  certainly  startling 
if  relator  is  correct  in  his  contention,  and  the 
Gk>vernor  of  this  state,  and  through  him  the 
people  of  this  state,  are  deprived  of  the  right 
to  select  for  an  important  official  position 
that  person  deemed  most  skilled  and  capable 
therefor,  and  deprived  of  such  right  simply 
because  some  applicant  who  holds  a  certificate 
making  him   eligible  for  such   position   also 
chances  to  be  an  honorably  discharged  soldier. 
It  is  a  matter  of  common  knowledge  that  the 
[374]  members  of  no  one  of  the  learned  pro- 
fessions are  all  possessed  of  equal  skill  and 
capability;    the   members  of   any  profession 
differ  in  natural  ability,  as  well  as  in  skill 
acquired  through  study  and  experience.    Can 
it  be  possible  that,  if  vacancies  should  occur 
in  the  officers  of  secretary  of  state  and  At- 
torney General,  the  Governor  of  the  state 
would  be  free  to  determine  the  relative  quali- 
fications and  business  capacities  of  all  those 
who  might  aspire  to  the  one  office,  but,  when 
selecting  a  person  to  fill  the  other  office,  if 
some  applicant  should  present  not  only  a  li- 
cense as  an  attorney  at  law,  but  also  an  honor- 
able discharge  as  an  old  soldier,  would  be  fore- 
closed    from     comparing     such     applicant's 
l^gal  qualifications  with  those  of  other  appli- 
cants, and  would  be  obliged  to  appoint  him  to 
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the  ofSce  of  Attorney  General  of  this  state, 
'When,  perchance,  he  would  not  be  willing  to 
intrust  in  his  care  his  own  legal  work?     If 
the  Governor  should  be  called  upon  to  fill  a 
vacancy  upon  either  the  circuit  or  Supreme 
Court  bench,  would  the  mere  fact  that  some 
honorably   discharged   old   soldier  holding  a 
license  as  an  attorney  at  law  was  an  applicant 
for  the  position  to  be  filled  prevent  the  Gov- 
ernor from  appointing  some  one  else  to  such 
position,  and  this  regardless  of  the  legal  skill 
and  learning  of  such  old  soldier,  if  the  Gov- 
ernor believed  such  old  soldier,  with  all  his 
skill  and  learning,  yet  lacked  those  qualifica- 
tions  essential   to   a   jurist?     Human   expe- 
rience teaches  that  peculiar  qualifications  are 
requisite  in  order  that  persons  may  be  fitted 
for  particular  fields  of  action.     A  certificate 
authorizing  one  to  practice  ^me  profession, 
while  it  may  render  its  holder  eligible  to  hold 
some  particular  ofiice,  is  no  evidence  that  he 
possesses  any  peculiar  qualification  that  may 
be  essential  to  the  proper  discharge  of  the 
duties  of  such  ofiice.    The  board  of  health  of 
this  state  has  general  supervision  of  all  the 
health    ofiicers    and    boards   throughout    the 
state ;  it  must  investigate  sanitary  conditions, 
learn  the  causes  and  sources  of  diseases  and 
epidemics,   observe    the   effect   upon   human 
health   of    localities    and   employments,    and 
gather  and  diffuse  proper  information  upon 
all    subjects   to  which  its  duties   relate;    it 
gathers,  collects,  and  publishes  medical  and 
vital  statistics;  it  advises  all  state  officials 
and  boards  in  hygiene  and  medical  matters, 
especially  those  involved  in  the  proper  loca- 
tion, construction,  sewage,  and  administration 
of  prisons,  hospitals,  asylums,  and  other  public 
institutions ;  it  must  adopt,  alter,  and  enforce 
regulations  for  the  preservation  of  [376]  pub- 
lic health ;  it  must  hold  examinations  of  those 
desiring  to  engage  in  the  practice  of  medicine 
and  license  those  found  fitted  to  become  prac- 
titioners; it  must,  in  proper  cases,  revoke  the 
licenses  that  have  been   issued  by  it.     The 
above  are  some  of  the  duties  imposed  upon 
this  board  by  the  law  creating  it.    The  most 
important   member   of   this   board,   the   one 
whose  time  is  supposed  to  be  fully  given  to  the 
work  of  this  board  and  upon  whom  the  great- 
est responsibility  rests,  is  the  superintendent 
thereof.     It  needs  no  special  knowledge  for 
any  one  to  understand  that  such  a  board  will 
either  be  of  inestimable  value  to  the  people 
of  this  state,  or,  on  the  other  hand,  of  prac- 
tically no  value  to  them,  dependent  upon  the 
peculiar  qualifications  of  its  members,  and 
more  especially  dependent  upon  the  peculiar 
qualifications    of    its    superintendent       The 
state  of  New  York  has  a  statute  almost  iden- 
tical in  its  provisions  with  sections  3242  and 
3243,  supra.     In  People  v.  Saratoga  Springs, 
64  Hun  16,  7  N.  Y.  S.  125,  the  court  said: 

"The  act  under  which  the  relator  claims  the 
office  in  question    (chapter  464,  Laws  1887) 


provides  that  'honorably  discharged  Unioa 
soldiers  shall  be  preferred  for  appointment 
and  employment.'  It  means,  as  I  conBtnie  it, 
that  where  two  or  more  apply  for  an  office^ 
one  of  whom  is  a  discharged  Union  soldier, 
and  all  are  equally  qualified,  the  soldier  shall 
be  preferred ;  but  not  where  the  soldier  is  not 
equally  qualified  for  the  office  as  one  of  the 
others.  There  are  degrees  of  fitness  for  such 
an  office  as  the  one  in  question.  One  candi- 
date might  barely  be  able  to  perform  its  du- 
ties in  a  reasonably  proper  manner,  and  an- 
other might  have  superior  qualifications,  and 
be  able  to  do  the  work  mndt  better.  In  eneh 
a  case,  the  appointing  power,  under  the  law, 
would  not  be  bound  to  appoint  the  former, 
although  a  discharged  Union  soldier." 

And  again  in  People  t.  Aims-House  Com'rs 
66  Hun  169,  20  >j.  Y.  S.  21,  the  court,  speak- 
ing of  the  same  statute,  says: 

"It  was  the  intenticm  of  this  statute  to 
give  to  honorably  discharged  Union  soldien 
and  sailors  a  preference  for  appointment  and 
employment  in  every  public  department  and 
upon  all  public  works  of  the  state  of  New 
York  and  of  the  cities,  towns,  and  villsges 
thereof.    .    .    .    Whenever  they  apply,  with- 
out disqualification  by  reason  of  age,  loss  of 
limb,   or   other   physical   impairment  which 
does  not,  in  fact,  incapacitate,  provided  they 
possess  the  [376]  business  capacity  necessary 
to  discharge  the  duties  of  the   position  in- 
volved; but  the  proviso  goTems  the  operation 
of  the  whole  statute.    If  the  soldier  or  sailor 
possesses  the  business  capacity  necessary  to 
dischai^  the  duties  of  the  position  involved, 
he  has  the  preference.    If  he  is  destitute  ef 
such  capacity,  he  is  not  within  the  provisions 
of  the  law,  and  can  derive  no  benefit  there- 
from.    Capability  is  the  prerequisite  to  the 
reception  of  the  preference.     It  was  not  the 
design  of  the  statute  to  debase  the  pubKe 
service  by  requiring  the  appointment  of  in- 
competent men  to  discharge  the  duties  of  pub- 
lie  positions,  or  to  elevate  heroism  above  com- 
petency, independent  of  other  oonsiderations." 

The  Supreme  Court  of  Minnesota  has  so 
fully  and  clearly  discussed  the  ^estion  of 
whether  mandamus  is  a  proper  remedy  under 
facts  such  as  are  alleged  herein  that  we  can 
do  no  better  than  to  dispose  of  this  featnie 
of  the  case  by  quoting  freely  from  what  that 
court  said  in  State  v.  Copeland,  74  Minn.  371, 
77  N.  W.  221.  The  statute  before  them  was 
almost  identical  in  language  with  section 
8242,  P.  C.  supra.    That  court  said: 

'The  appointing  power  is  in  the  board,  and 
not  in  the  courts;  and,  even  if  the  latter 
could  compel  the  former  to  remove  the  pRS- 
ent  incumbent,  they  could  not  compel  the 
board  to  appoint  the  relator.  The  board 
would  still  have  discretion  as  to  what  soldier 
or  sailor  they  would  appoint.  In  refusing 
to  appoint  the  relator,  they  violate  no  legal 
right  of  his,  but,  at  most,  merely  violate  the 
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general  mandates  of  the  statute.  Hence,  if  a 
writ  of  mandamus  was  to  issue,  it  would  be 
merely  to  compel  the  board  to  execute  the 
mandates  of  the  law,  not  in  favor  of  the  re- 
lator in  particular,  but  in  favor  of  all  persons 
within  its  provisions.  This  would  be  merely 
to  duplicate  the  act  of  the  Legislature  in 
enacting  the  statute.  Such  is  not  the  office  of 
a  writ  of  mandamus.  Again,  the  determina- 
tion of  the  qualification  of  a  person  for  em- 
ployment in  the  public  service  involves  the 
exercise  of  jud^ent  and  discretion,  which  is 
vested  in  the  appointing  officers  or  body,  and 
not  in  the  courts.  But,  if  a  person  can  main- 
tain mandamus  to  compel  his  own  appoint- 
ment, this  would  necessarily  require  the 
courts  to  hear  evidence  and  pass  upon  the 
fitness  of  the  relator,  and  thus  would  devolve 
the  appointing  power  upon  the  courts — a  re- 
sult which  finds  no  support  in  the  statute. 
All  this,  and  much  more  which  might  be  sug- 
gested,'  satisfies  us  that  disobedience  or  dis- 
regard [377]  of  the  directions  of  this  statute 
does  not  violate  the  legal  rights  of  any  par- 
ticular person,  so  as  to  enable  him  to  main- 
tain any  civil  proceedings  in  his  own  behalf. 
The  wrong  or  offense  is  merely  a  public  one, 
and  the  only  remedy,  if  any,  is  by  removal 
of  the  appointing  officer^  for  malfeasance  in 
office,  or,  this  failing,  by  appeal  to  the  people. 
We  can  conceive  of  a  statute  constituting  a 
full  body  of  civil  service  rules,  which,  when 
applied  to  the  facts,  would  identify  the  par- 
ticular person  entitled  to  an  appointment  so 
as  to  give  him  a  legal  right  to  it  which  could 
be  enforced  by  him.  But  this  is  not  such  a 
law.  It  may  be  said  that  oiur  construction 
of  this  statute  renders  it  practically  nugatory. 
This  will  undoubtedly  be  so  when  appointing 
officers  or  bodies  are  disposed  to  disregard  the 
law,  but  this  is  the  result  either  of  the  de- 
fective character  of  the  statute,  or  of  the 
inherent  nature  of  the  subject  of  which  it 
treats,  or  of  both." 
The  writ  prayed  for  is  denied* 


HOTB. 

The  reported  case  holds  that  in  making  ap- 
pointments to  the  state  board  of  health,  the 
members  of  which  are  required  to  be  physi- 
cians, the  governor  is  not  required  by  the 
veterans'  preference  law  to  appoint  a  veteran 
who  is  entitled  to  practice  medicine.  The 
preference  secured  by  that  act»  the  court  holds, 
is  applicable  only  as  between  a  veteran  and  a 
nonveteran  of  substantially  equal  qualifica- 
tions, and  the  fact  that  both  candidates  are 
licensed  to  practice  a  profession  does  not 
preclude  the  governor  from  an  inquiry  as  to 
which  of  them  is  the  more  skilled  and  capable. 
The  cases  dealing  with  the  validity  and  eon- 
etruction  of  veterans'  preference  laws  are  re- 


viewed in  the  notes  to  Ckiodrich  v.  Mitchell^  1 
Ann.  Cas.  288;  Shaw  v.  Marshalltown,  9 
Ann.  Cas.  1039;  Phillips  v.  DeLasCasas,  Ann. 
Cas.  1014D  724;  and  Brown  v.  Russell,  65  Am. 
St  Rep.  367. 
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War  —  Eaplonage  Aot  —  Nonmailable 
Matter  —  Scope  of  Enactment. 

Espionage  Act  June  15,  1917,  tit.  12,  §  1 
(Fed.  St.  Ann.  Pamph.  Supp.  No.  11,  p.  16 )» 
declaring  every  letter,  newspaper,  or  other 
publication,  matter,  or  thing  in  violation  of 
any  of  the  provisions  of  that  act  to  be  non- 
mailable, and  section  2,  declaring  nonmailable 
every  letter,  newspaper,  etc.,  containing  any 
matter  advocating  or  urging  treason,  insur- 
rection, or  forcible  resistance  to  any  law  of 
the  United  States,  excludes  from  the  maila 
any  letters  or  literature  in  furtherance  of 
any  acts  prohibited  under  the  other  titles  of 
the  statute. 

Validity  of  Act  —  "War  Power* 

Espionage  Act  June  16,  1917,  tit.  12,  §§  1, 
2  (Fed.  St.  Ann.  Pamph.  Supp.  No.  11,  p. 
16),  declaring  certain  matter  nonmailable,  do 
not  violate  Const.  Amend.  1  (9  Fed.  St.  Ann. 
244),  declaring  that  Congress  shall  make  no 
law  abridging  the  freedom  of  speech  or  of 
the  press,  as  the  statute  imposes  no  restraint 
on  the  matter  prior  to  publication,  and  no 
restraint  afterwards  except  as  it  restricts  cir- 
culation through  the  mails,  and  while  liberty 
of  circulating  may  be  essential  to  freedom  of 
the  press,  liberty  of  circulating  through  the 
mails  is  not  essential,  so  long  as  transporta- 
tion in  any  other  way  is  not  forbidden. 

[See  note  at  end  of  this  case.] 


Espionage  Act,  tit,  12,  §§  1,  2  (Fed.  St. 
Ann.  Pamph.  Supp.  No.  11,  p.  16),  declaring 
certain  matter  nonmailable,  do  not  violate 
Const.  Amend.  6  (9  Fed.  St.  Ann.  288),  pro- 
viding that  no  person  shall  be  deprivea  of 
life,  liberty,  or  property  without  due  process 
of  law,  though  by  the  exclusion  of  complain- 
ant's magazine  from  the  mails  its  businesa 
was  practically  ruined. 

[See  note  at  end  of  this  case.] 

Oonstitntional  Law  —  Jfndieial  Rericw 
of  Statutes  —  "Wisdom  of  Statntc 

It  is  the  function  of  the  legislative  depart- 
ment to  enact  law,  and  of  the  judicial  depart- 
ment to  construe  and  apply  it;  and  the  courts 
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cannot  pass  upon  the  wisdom  or  justice  of 
statutes,  but  are  simply  to  ajBcertain  the  in- 
tent of  the  lawmakers  as  expressed  therein 
and  to  give  effect  thereto. 

"War  —  Espionage  Act  —  Constriiotioa 
—  Nonmailable  Matter. 

The  Espionage  Act  (Fed.  St.  Ann.  Pamph. 
Supp.  No.  11,  p.  16)  is  not  intended  to  re- 
press  legitimate  criticism  of  Congress  or  of 
the  officers  of  the  government,  or  to  prevent 
any  proper  discussion  looking  to  the  repeal 
of  any  legislation  which  may  have  been  en- 
acted, but  only  to  prevent  the  dissemination 
and  distribution  through  the  mails  of  publi- 
cations intended  to  embarrass  and  defeat  the 
government  in  the  successful  prosecution  of 
the  war. 

Same. 

The  postmaster  general  is  to  determine 
whether  a  particular  publication  is  nonmail- 
able under  the  Espionage  Act  (Fed.  St.  Ann. 
Pamph.  Supp.  Xo.  11,  p.  16),  and  in  so  deter- 
mining is  required  to  use  judgment  and  dis- 
cretion ;  and  his  decision  is  conclusive  on  the 
courts,  unless  clearly  wrong. 

Same. 

Certain  articles  and  cartoons,  published  by 
complainant  in  its  magazine  concerning  the 
war,  conscription,  etc.,  are  held  to  warrant 
the  postmaster  general's  determination  that 
it  was  nonmailable  under  the  Espionage  Act, 
as  calculated  and  intended  to  obstruct  re- 
cruiting or  enlistment,  in  violation  of  title  1, 
§  3  (Fed.  St.  Ann.  Pamph.  Supp.  No.  11, 
p.  10),  but  not  unmailable,  as  advocating  or 
urging  treason,  insurrection,  or  forcible  re- 
si^ance  to  any  law  of  the  United  States,  in 
violation  of  title  12,  §  2  (Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  16). 


A  cartoon  published  by  complainant  in  its 
magazine,  representing  the  Liberty  Bell  in  a 
broken  form,  whatever  its  meaning,  does  not 
by  itself  afford  any  ground  for  exclusion  of 
the  magazine  from  the  mails. 

Burden  of  Sliowing  Mailable  Clutrae- 
ter  of  Pablioation. 

Complainant,  suing  to  enjoin  the  postmas- 
ter from  excluding  its  magazine  from  the 
mail,  pursuant  to  an  order  of  the  postmaster 
general  holding  it  nonmailable,  has  the  bur- 
den of  overcoming  the  presumption  that  the 
postmaster  generic's  conclusion  was  right,  or 
of  showing  that  he  had  exceeded  his  power, 
or  exercised  it  wantonly  or  maliciously;  and 
this  should  be  done  by  a  preponderance  of 
evidence. 

IXniat  Matter  Is  Nonniailable. 

The  Espionage  Act  (Fed.  St.  Ann.  Pamph. 
Supp.  No.  11,  p.  16)  excludes  from  the  mails 
any  publication,  the  natural  and  reasonable 
effect  of  which  is  to  encourage  resistance  to 
a  law  of  the  United  States,  and  the  words  of 
which  are  used  in  an  endeavor  to  persuade  to 
resistance,  though  the  duty  to  resist  is  not 
inentioned  directly,  and  the  interest  of  the 
persons  addressed  in  resistance  is  not  directly 
suggested. 

Appeal  from  United  States  District  Court, 
Southern  District  of  New  York. 


Action  by  Masses  Publishing  Company, 
plaintiff,  against  Thomas  G.  Patten,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Revebsbd. 

Franoig  O,  Caffey  for  appellant. 
Oilbert  E.  Boe  for  appellee. 

Sitting:  Wabd  and  Rogebs,  Circuit  Judges, 
and  Matxb»  District  Judge. 

[26]  Rogers,  J. — ^The  complainant  seeks  an 
injunction  restraining  the  defendant,  as  post- 
master of  the  city  of  New  York,  from  treat- 
ing the  August  issue  of  a  magazine  known  u 
The  Masses  as  nonmailable  matter  under  the 
act  of  Congress  of  June  15,  1917,  commonly 
known  as  the  "Espionage  Act,"  and  command- 
ing him  to  transmit  the  said  magazine 
through  the  mail  in  the  usual  way. 

Upon  the  filing  of  the  complaint  an  order 
was  entered  requiring  the  defendant  to  show 
cause  why  the  injunction  should  not  issue. 
At  the  hearing  affidavits  were  presented  on 
behalf  of  the  complainant  to  show  that,  if 
the  magazines  should  be  excluded  from  the 
mails,  the  business  of  the  complainant  would 
be  practically  ruined.  An  affidavit  of  the 
Postmaster  General  of  the  United  States  wu 
presented  on  behalf  of  the  defendant. 

Under  the  provisions  of  Espionage  Act, 
title  12,  it  became  the  official  duty  of  the 
Postmaster  General  to  determine  what  mat- 
ter is  nonmailable,  and  that  official  had  in- 
structed the  postmaster  of  New  York  that 
The  Masses  was  nonmailable.  It  appeari 
that  before  this  order  was  issued  the  solicitor 
for  the  department,  the  Attorney  General  of 
the  United  States,  and  the  Judge  Advocate 
General  of  the  army,  the  latter  being  a  lawyer 
and  charged  with  the  administration  of  the 
Draft  Act  of  May  18,  1917  (Fed.  Stat,  Ann. 
Pamph.  Supp.  No.  11,  p.  85),  were  consulted, 
and  that  they  each  advised  that  the  circu- 
lation of  the  issue  in  question  would  consti- 
tute an  offense  under  the  Espiona^  Act.  And 
the  Judge  Advocate  General  informed  the 
department  that  it  was  his  opinion  that  the 
necessary  effect  of  the  issue  of  this  August 
number  would  be  to  cause  insubordination, 
disloyalty,  mutiny,  and  refusal  of  duty  in  the 
naval  and  military  forces  of  the  United 
States,  and  that  it  would  obstruct  the  re- 
cruiting and  enlistment  service  of  the  United 
States.  The  learned  District  Judge,  in  a 
carefully  prepared  opinion,  reached  the  con- 
clusion that  the  August  issue  of  the  publi- 
cation in  question  did  not  contain  any  illegal 
matter  and  that  the  injunction  should  issue. 

That  part  of  the  Espionage  Act  which  is 
involved  here  is  title  12,  which  relates  to  the 
use  of  mails,  and  it  reads  as  follows: 

"Sec.  1.  EJvery  letter,  writing,  circular, 
postal  card,  picture,  print,  engraving,  photo- 
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graph,  newspaper,  pamphlet,  book  or  other 
publication,  matter  or  thing,  of  any  kind,  in 
violation  of  any  of  the  provisions  of  this  act 
IB  hereby  declared  to  be  nonmailable  matter 
and  shall  not  be  conveyed  in  the  mails  or  de- 
livered from  any  post  office  or  by  any  letter 
carrier:  Provided,  that  nothing  in  this  act 
shall  be  so  construed  as  to  authorize  any  per- 
son other  than  an  employee  of  the  Dead  Let- 
ter Office,  duly  authorized  thereto,  or  other 
person  upon  a  search  warrant  authorized  by 
law,  to  open  any  letter  not  addressed  to  him- 
self. 

"Sec  2.  Every  letter,  writing,  circular, 
postal  card,  picture,  print,  engraving,  photo- 
graph, newspaper,  pamphlet,  book,  or  other 
publication,  matter  or  thing,  of  any  kind, 
containing  any  matter  advocating  or  urging 
treason,  insurrection,  or  forcible  resistance  to 
any  law  of  the  United  States,  is  hereby  de- 
clared to  be  nonmailable."  (Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  16.) 

Section  3  of  title  12  relates  to  the  punish- 
ment to  be  imposed  upon  any  person  who  uses 
or  attempts  to  use  the  mails  for  the  transmis- 
sion [27]  of  any  matter  declared  to  be  non- 
mailable, and  is  not  involved  in  this  proceed- 
ing. But,  as  section  1  of  title  12  makes 
nonmailable  any  matter  which  is  in  violation 
of  any  of  the  proviBions  of  the  act,  it  will  be 
necessary  to  consider  section  8  of  title  1, 
which  reads  aa  follows: 

"Sec  3.  Whoever,  when  the  United  States 
is  at  war,  shall  willfully  make  or  convey  false 
reports  or  false  statements  with  intent  to 
interfere  with  the  operation  or  success  of  the 
military  or  naval  forces  of  the  United  States 
or  to  promote  the  success  of  its  enemies  and 
whoever,  when  the  United  States  is  at  war, 
shall  willfully  cause  or  atteimpt  to  cause  in- 
subordination, disloyalty,  mutiny,  or  refusal 
of  duty,  in  the  military  or  naval  forces  of  the 
United  States,  or  shall  willfully  obstruct  the 
recruiting  or  enlistment  service  of  the  United 
States,  to  the  injury  of  the  service  or  of  the 
United  States,  shall  be  punished  by  a  fine  of 
not  more  than  $10,000  or  imprisonment  for 
not  more  than  twenty  years  or  both."  (Fed. 
St.  Ann.  Pamph.  Supp.  No.  11,  p.  10.) 

It  is  the  clear  intent  of  title  12  to  close  the 
United  States  mails  to  any  letters  or  litera- 
ture in  furtherance  of  any  acts  prohibited 
under  the  other  titles  of  the  statute.  It  is 
said  that  the  act  violates  the  First  Amend- 
ment to  the  Constitution,  which  declares  that 
"Congress  shall  make  no  law  .  .  .  abridg- 
ing the  freedom  of  speech,  or  of  the  press." 
(9  Fed.  St.  Ann.  244.)  It  is  also  said  that 
the  act  violates  the  Fifth  Amendment,  which 
provided  that  "no  person  shall  be  .  .  . 
deprived  of  life,  liberty,  or  property,  without 

In  his  Commentaries  on  the  Laws  of  Eng- 
due  process  of  law.  (9  Fed.  St.  Ann.  288.) 
land  Mr.  Justice  Bladcstone  in  speaking  of 


the  liberty  of  the  press  declares  that  it  is 
"essential  to  the  nature  of  a  free  state."  It 
consists,  he  says,  "in  laying  no  previous  re- 
straint upon  publications,  and  not  in  freedom 
from  censure  for  criminal  naatter  when  pub- 
lished. Every  free  man  has  an  imdoubted 
right  to  lay  what  sentiments  he  pleases  be- 
fore the  public;  but  if  he  publishes  what  is 
improper,  mischievous,  or  illegal,  he  must 
take  the  consequence  of  his  own  temerity." 
Volume  4,  p.  161.  And  Mr.  Justice  Story,  in 
his  Commentaries  on  the  Constitution,  states 
that  "every  free  man  has  an  undoubted  right 
to  lay  what  sentiments  he  pleases  before  the 
public;  to  forbid  this  is  to  destroy  the  free- 
dom of  the  press."  Volume  2,  sec.  1884  (4th 
Ed.). 

In  Patterson  v.  Colorado,  205  U.  S.  464, 
462,  27  S.  a.  556,  658,  61  U.  S.  (L.  ed.)  879, 
10  Ann.  Cas.  689  (1907),  the  court,  speaking 
through  Mr.  Justice  Holmes,  declares  that  the 
main  purpose  of  the  constitutional  provision 
as  to  free  press  is  "to  prevent  all  such  previ- 
ous 'restraints'  upon  publications  as  had  been 
practiced  by  other  governments,"  and  they  do 
"not  prevent  the  subsequent  punishment  of 
such  as  may  be  deemed  contrary  to  the  public 
welfare."  Now  clearly  the  Espionage  Act  im- 
poses no  restraint  prior  to  publication,  and 
no  restraint  afterwards,  except  as  it  restricts 
circulation  through  the  mails.  Liberty  of 
circulating  may  be  essential  to  freedom  of  the 
press,  but  liberty  of  circulating  through  the 
mails  is  not,  so  long  as  its  transportation  in 
any  other  way  as  merchandise  is  not  for- 
bidden. 

The  Act  of  Congress  now  called  in  question 
does  not  undertake  to  say  that  certain  mat- 
ter shall  not  be  published  nor  that  it  shall 
not  be  transmitted  in  interstate  commerce.  It 
simply  declares  that  such  matter  shall  not  be 
carried  in  the  United  States  mails.  In  Ex 
p.  Jackson,  96  U.  S.  727,  24  U.  S.  (L.  ed.) 
877  (1877),  the  Supreme  Court  held  that 
[28]  the  power  vested  in  Congress  to  estab- 
lish post  offices  and  post  roads  embraces  the 
regulation  of  the  entire  postal  system  of  the 
country,  and  that  under  it  Congress  can 
designate  what  may  be  carried  in  the  mail 
and  what  excluded.  In  that  case  Mr.  Justice 
Field,  speaking  for  the  court,  said: 

"In  excluding  various  articles  from  the 
mail,  the  object  of  Congress  has  not  been  to 
interfere  with  the  freedom  of  the  press,  or 
with  any  other  rights  of  the  people,  but  to 
refuse  its  facilities  for  the  distribution  of 
matter  deemed  injurious  to  the  public 
morals." 

A  conviction  for  depositing  in  the  mail  a 
lottery  circular  contrary  to  an  act  of  Con- 
gress was  sustained.  And  that  decision  was 
adhered  to  in  the  case  of  In  re  Rapier,  143  U. 
S.  110,  134,  12  S.  Ct.  374,  36  U.  S.    (L.  ed.> 
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93  (1892).  In  the  latter  case  Mr.  Chief 
Justice  Fuller  said: 

"The  circulation  of  newspapers  is  not  pro- 
hibited, but  the  government  declines  itself 
to  become  an  agent  in  the  circulation  of  print- 
ed matter  which  it  regards  as  injurious  to 
the  people.  The  freedom  of  communication 
is  not  abridged  within  the  intent  and  mean- 
ing of  the  constitutional  provision  unless 
Congress  is  absolutely  destitute  of  any  dis- 
cretion as  to  what  shall  or  shall  not  be  car- 
ried in  the  mails,  and  compelled  arbitrarily 
to  assist  in  the  dissemination  of  matters  con- 
demned by  its  judgment,  through  the  govern- 
mental agencies  which  it  controls.  That 
power  may  be  abused  furnishes  no  ground  for 
a  denial  of  its  existence,  if  the  government 
is  to  be  maintained  at  all." 

In  Public  Clearing  House  v.  Coyne,  194  U. 
S.  497,  24  S.  Ct.  789,  48  U.  S.  (L.  ed.)  1092 
(1904),  the  court  had  before  it  the  constitu- 
tionality of  a  law  which  authorized  the  Post- 
master General  "upon  evidence  satisfactory 
to  him,"  and  which  did  not  provide  for  any 
trial,  hearing,  or  inquiry  of  any  kind,  to 
shut  out  of  the  mails  the  letters  of  any  per- 
son or  company  conducting  a  lottery  or  any 
other  scheme  or  device  for  obtaining  money 
or  property  of  any  kind  through  the  mails  by 
means  of  false  or  fraudulent  pretenses.  Mr. 
Justice  Brown,  writing  for  the  court,  said: 

"In  establishing  such  [postal]  system  Con- 
gress may  restrict  its  use  to  letters,  and  deny 
it  to  periodicals;  ...  it  may  admit 
books  to  the  mails  and  refuse  to  admit 
merchandise,  or  it  may  include  all  of  these 
and  fail  to  embrace  within  its  regulations 
telegrams  or  large  parcels  of  merchandise,  al- 
though in  most  civilized  countries  of  Europe 
these  are  also  made  a  part  of  the  postal  serv- 
ice. It  may  also  refuse  to  include  in  its  mails 
such  printed  matter  or  merchandise  as  may 
seem  objectionable  to  it  upon  the  ground  of 
public  policy,  as  dangerous  to  its  employees 
or  injurious  to  other  mail  matter  carried  in 
the  same  packages.  The  postal  regulations  of 
this  country,  issued  in  pursuance  of  act  of 
Congress,  contain  a  long  list  of  prohibited 
articles  dangerous  in  their  nature,  or  to  other 
articles  with  which  they  may  come  in  contact, 
such,  for  Instance,  as  liquids,  poisons,  ex- 
plosives and  inflammable  articles,  fatty  sub- 
stances, or  live  or  dead  animals,  and 
substances  which  exhale  a  bad  odor.  It  has 
never  been  supposed  that  the  exclusion  of 
these  articles  denied  to  their  owners  any  of 
their  constitutional  rights.  While  it  may  be 
assumed,  for  the  purpose  of  this  case,  that 
Congress  would  have  no  right  to  extend  to 
one  the  benefit  of  its  postal  service,  and  deny 
it  to  another  person  in  the  same  class  and 
standing  in  the  same  relation  to  the  govern- 
ment, it  does  not  follow  that  under  its  power 
to  classify  mailable  matter,  applying  differ* 


ent  rates  of  postage  to  different  articles,  and 
prohibiting  some  altogether  it  may  not  also 
classify  the  recipients  of  such  matter,  and 
forbid  the  delivery  of  letters  to  such  persons 
or  corporations  as  in  its  judgment  are  making 
use  of  the  mails  for  the  purpose  of  fraud  or 
deception  or  the  dissemination  among  its 
citizens  of  information  of  a  character  calcu- 
lated to  debauch  the  public  [29]  morality. 
For  more  than  30  years  not  only  has  the 
transmission  of  obscene  matter  been  prohibit- 
ed, but  it  has  been  made  a  crime,  punishable 
by  fine  or  imprisonment,  for  a  person  to  de- 
posit such  matter  in  the  mails.  The  consti- 
tutionality of  this  law  we  believe  has  never 
been  attacked.  The  same  provision  was  by 
the  same  act  extended  to  letters  and  circulars 
connected  with  lotteries  and  gift  enterprises, 
the  constitutionality  of  which  was  upheld  by 
this  court  in  the  case  of  In  re  Rapier,  143  U. 
S.  110  [12  8.  Ct.  374,  36  U.  S.  (L,  ed.)  93]." 

The  court  held  that  the  fact  that  the  Post- 
master General  could  act  and  that  no  judicial 
hearing  was  provided  for  was  not  a  fatal  ob- 
jection to  the  act.    It  declared: 

"That  due  process  of  law  does  not  neces- 
sarily require  the  interference  of  the  judicial 
power  as  laid  down  in  many  cases  and  by 
many  eminent  writers  upon  the  subject  of 
constitutional  limitations.  ...  If  the 
ordinary  daily  transactions  of  the  depart- 
ments, which  involve  an  interference  with 
private  rights,  were  required  to  be  submitted 
to  the  courts  before  action  was  finally  taken, 
the  result  would  entail  practically  a  sus- 
pension of  some  of  the  most  important  func- 
tions of  the  government." 

The  opinion  of  Judge  Cooley  in  Weimer  t. 
Bunbury,  30  !^ch.  201,  is  cited  approvingly, 
in  which  he  said: 

"There  is  nothing  in  these  words  ('due 
process  of  law'),  however,  that  necessarily 
implies  that  due  process  of  law  must  be  ju- 
dicial process.  Much  of  the  process  by  means 
of  which  the  government  is  carried  on  and 
the  order  of  society  maintained  is  purely 
executive  or  administrative.  Temporary 
deprivations  of  liberty  or  property  must  often 
take  place  through  tiie  action  of  ministerial 
or  executive  officers  or  functionaries,  or  even 
of  private  parties,  where  it  has  never  been 
supposed  that  the  common  law  would  afford 
redress.*' 

This  court  holds,  therefore,  that  the  Espi- 
onage Act,  in  80  far  as  it  excludes  from  the 
mails  certain  matter  declared  to  be  unmail- 
able,  is  constitutionaL . 

The  provisions  contained  in  title  12  of  the 
Espionage  Act  respecting  the  use  of  the  mails 
do  not  abridge  the  freedom  of  the  press,  nor 
deprive  the  complainant  of  its  property,  with- 
in the  meaning  of  the  First  and  Fifth  Amend- 
ments. Congress  has  not  attempted  to  pre- 
vent the  transportation  of  this  publication  aa 
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merchandise  hy  the  railways  or  hj  the  ex- 
press companiesiy  and  it  has  not  authorized 
the  oonfiscation  of  it,  neither  has  it  in  anj 
way  prohibited  publication. 

In  1798  Congress  enacted  what  is  known 
as  the  Sedition  Law.  Act  July  14, 1798,  c.  73, 
1  Stat.  596.  It  provided,  among  other  things, 
ior  the  punishment  of  any  person  who  pub- 
lished any  false  and  malicious  thing  against 
the  government  of  the  United  States,  or  any 
matter  intended  to  excite  the  people  to  op- 
pose any  law  or  act  of  the  President  in  pur- 
suance of  law,  or  to  resist,  or  oppose  or 
•defeat,  any  law.  The  act  provoked  great  re- 
sentment throughout  the  country,  and  where 
it  expired  by  its  own  limitation  in  1801  it 
was  not  renewed.  From  that  time  until  the 
present  no  similar  legislation,  so  far  as  we 
«re  aware,  has  been  enacted. 

The  Espionage  Act  now  under  considera- 
tion bears  slight  resemblance  to  the  Sedition 
Law  of  1798.  The  act  as  originally  drafted 
provided  that  every  publication  "containing 
Any  matter  of  a  seditious,  anarchistic  or 
treasonable  character''  should  be  nonmailable. 
But  when  the  act  was  under  discussion  in  the 
Senate  the  words  above  quoted  were  stricken 
out;  it  having  been  objected  that  they  were 
too  indefinite  [30]  and  left  too  much  room  for 
construction.  In  Cooley's  Constitutional 
Limitations,  page  429,  that  distinguished  au- 
thority says: 

"Repression  of  full  and  free  discussion  is 
dangerous  in  any  government  resting  upon 
the  will  of  the  people.  The  people  cannot  fail 
to  believe  that  they  are  deprived  of  rights, 
and  will  be  certain  to  become  discontented, 
when  their  discussion  of  public  measures  is 
sought  to  be  circumscribed  by  the  judgment 
of  others  upon  their  temperance  or  fairness. 
They  must  be  left  at  liberty  to  speak  with 
the  freedom  which  the  magnitude  of  the  sup- 
posed wrongs  appears  in  their  minds  to  de- 
mand; and  if  they  exceed  all  proper  bounds 
of  moderation,  the  consolation  must  be,  that 
the  evil  likely  to  spring  from  the  violent  dis- 
cussion will  probably  be  less,  and  its  cor- 
rection by  public  sentiment  more  speedy, 
than  if  the  terrors  of  the  law  were  brought 
to  bear  to  prevent  the  discussion." 

In  May's  Constitutional  History,  c  10,  it  is 
said  that: 

"When  the  press  errs,  it  is  by  the  press 
itself  that  its  errors  are  left  to  be  corrected. 
Repression  has  ceased  to  be  the  policy  of 
rulers,  and  statesmen  have  at  length  fully 
realized  the  wise  maxim  of  Lord  Bacon,  that 
*the  punishment  of  wits  enhances  their  au- 
thority, and  a  forbidden  writing  is  thought  to 
be  a  certain  spark  of  truth  that  flies  up  in 
the  face  of  them  that  seek  to  tread  it  out.' " 
The  policy  of  the  government  of  the  United 
States  has  conformed  to  the  doctrine  above 
laid  down.    But  the  fact  that  the  policy  of 


the  government  of  the  United  States  has  been 
adverse  to  limiting  freedom  of  discussion  af- 
fords little  assistance  in  construing  the  par- 
ticular act  now  under  consideration.  In 
Hadden  v.  Barney,  6  Wall.  107,  18  U.  8. 
(L.  ed.)  518  (1866),  the  court  speaking 
through  Mr.  Justice  Field  declared  that: 

"What  is  termed  the  policy  of  the  govern- 
ment with  reference  to  any  particular  legis- 
lation is  generally  a  very  uncertain  thing, 
upon  which  all  sorts  of  opinions,  each  variant 
from  the  other,  may  be  formed  by  different 
persons.  It  is  a  groimd  much  too  unstable 
upon  which  to  rest  the  judgment  of  the  court 
in  the  interpretation  of  statutes." 

And  in  Dewey  v.  U.  S.  178  U.  S.  610,  621, 
20  S.  Ct.  981,  985,  44  U.  S.  (L.  ed.)  1170, 
the  court,  speaking  through  Mr.  Justice  Har- 
lan, declared  that: 

"This  court  has  nothing  to  do  with  ques- 
tions of  mere  policy  that  may  be  supposed  to 
underlie  the  action  of  Congress.  .  .  .  Our 
province  is  to  declare  what  the  law  is." 

And  in  White  v.  U.  S.  191  U.  S.  546,  651, 
24  S.  Ct.  171,  172,  48  U.  S.  (L.  ed.)  295 
(1903),  Mr.  Justice  Day  declared: 

"It  is  ^ually  true  that  it  is  the  business  of 
courts  to  decide  what  the  law  is,  and  not  by 
consideration  of  surmises  as  to  the  policy  of 
the  government  have  the  effect  to  adjudge 
that  to  be  law  which  has  not  been  so  enacted 
by  the  Legislature." 

Moreover,  courts  have  nothing  to  do  with 
the  wisdom  or  unwisdom  of  a  legislative  act. 
It  is  the  function  of  the  legislative  depart- 
ment to  enact  law,  and  of  the  judicial  depart- 
ment to  construe  and  apply  it.  The  judges 
cannot  pass  upon  the  wisdom  or  the  justice 
of  the  statute,  but  are  simply  to  ascertain 
the  intent  of  the  lawmakers  as  expressed  in 
the  enactment,  and  to  give  effect  thereto.  U. 
S.  V.  Detroit  First  Nat.  Bank,  234  U.  S.  260, 
34  S.  Ct  846,  58  U.  S.  (L.  ed.)  [31]  1298. 
For  reasons  satisfactory  to  the  law-making 
body  the  Espionage  Act  has  been  adopted, 
and  being  valid  is  the  law  of  the  land. 

It  is  not  intended  by  what  has  just  been 
said  to  imply  any  doubt  as  to  the  wisdom  of 
Congress  in  the  enactment  of  the  Espionage 
Act.  The  purpose  of  the  act  as  we  understand 
it  was  not  to  repress  legitimate  criticism  of 
Congress  or  of  the  officers  of  the  government, 
or  to  prevent  any  proper  discussion  looking 
to  Uie  repeal  of  any  Jiegislation  which  may 
have  been  enacted.  The  United  States  being 
at  war  in  defense  of  American  rights.  Con- 
gress intended  by  this  act,  to  preves&t  any  use 
being  made  of  the  mails  for  the  dissemination 
and  distribution  of  publications  intended  to 
embarrass  and  defeat  the  government  in  its 
effort  to  prosecute  the  war  to  a  successful 
termination.  The  statute  is  one  of  great  im- 
portance and  under  it  the  Postmaster  Gen- 
eral, whose  duty  it  is  to  execute  all  laws 


1004 


CITE  THIS  voir.  ANN.  CAS.  WUB. 


relating  to  the  postal  service,  had  to  deter- 
mine whether  the  particular  publication  in 
question  was  mailable  or  unmailable  matter 
as  defined  in  the  act. 

The  Espionage  Act  being  constitutional, 
the  question  which  arises,  then,  is  whether 
the  action  of  the  Postmaster  General  in  ex- 
cluding The  Masses  from  the  mails  warranted 
the  District  Judge  in  issuing  an  injunction 
commanding  him  to  allow  it  to  be  transmitted 
by  mail.  The  Postmaster  General  is  the  head 
of  the  Post  Office  Department.  The  obli- 
gations of  his  oath  of  office  oblige  him  to  see 
that  the  provisions  of  the  Espionage  Act  are 
carried  into  effect,  so  far  as  they  relate  to 
the  use  of  the  mail,  and  that  matter  declared 
by  the  act  to  be  nonmailable  shall  be  excluded 
from  the  mails.  The  performance  of  that 
duty  involves  the  exercise  of  his  judgment 
and  discretion.  To  what  extent  can  the 
courts  control  him  by  injunction  in  the  per- 
formance of  this  duty? 

In  Decatur  v.  Paulding,  14  Pet.  497,  599 
Appendix  10  U.  S.  (L.  ed.)  559,  609  (1840), 
a  mandamus  to  compel  the  Secretary  of  the 
Navy  to  comply  with  a  resolution  passed  by 
Congress  granting  a  pension  was.  refused. 
The  Secretary,  acting  under  the  advice  of  the 
Attorney  General,  decided  that  Mrs.  Decatur 
was  not  entitled  to  claim  the  pension  under 
the  resolution  as  she  had  applied  for  and  re- 
ceived her  pension  under  the  general  law,  and 
she  could  not  have  both.  The  opinions  was 
by  Chief  Justice  Taney,  who  said: 

"The  duty,  required  by  the  resolution  was  to 
be  performed  by  him  (the  Secretary  of  the 
Navy)  as  the  head  of  the  executive  depart- 
ment of  the  government,  in  the  ordinary  dis- 
charge of  his  official  duties.  In  general,  such 
duties,  whether  imposed  by  act  of  Congress, 
or  by  resolution,  are  not  mere  ministerial 
duties.  The  head  of  an  executive  department 
of  the  government,  in  the  administration  of 
the  various  and  important  concerns  of  his  of- 
fioe,  is  continually  required  to  exercise  [his] 
judgment  and  discretion.  .  .  .  The  court 
'could  not  entertain  an  appeal  from  the  de- 
cision of  one  of  the  Secretaries,  nor  revise 
his  judgment  in  any  case  where  the  law 
authorized  him  to  exercise  discretion  or  judg- 
ment. Nor  can  it,  by  mandamus,  act  directly 
upon  the  officer  and  guide  and  control  his 
judgment  or  discretion  in  the  matters  com- 
mitted to  his  care,  in  the  ordinary  discharge 
of  his  official  duties." 

In  U.  S.  V.  Black,  128  U.  S.  40,  9  S.  Ct.  12, 
32  U.  S.  (L.  ed.)  354  (1888),  the  court  held 
that  a  mandamus  to  the  Commissioner  of 
Pensions  was  properly  refused.  The  Com- 
missioner had  decided  adversely  an  appli- 
cation for  an  increase  of  a  pension  under 
[32]  21  Stat.  281,  c.  236.  The  opinion  was  by 
Mr.  Justice  Bradley,  who  said: 

"The  court  will  not  interfere  by  mandamus 
with  the  executive  officers  of  the  government 


in  the  exercise  of  their  ordinary  official 
duties,  even  where  those  duties  require  an 
interpretation  of  the  law,  the  court  having  no 
appellate  power  for  that  purpose;  but  when 
they  refuse  to  act  in  a  case  at  all,  or  when, 
by  special  statute,  or  otherwise,  a  mere  minis- 
terial duty  is  imposed  upon  them,  that  is,  as 
service  which  they  are  bound  to  perform 
without  further  question,  then,  if  they  refuse, 
a  mandamus  may  be  issued  to  compel  them.** 

In  American  School  of  Magnetic  Healing  ▼. 
McAnnulty,  187  U.  S.  94,  23  S.  Ct.  33,  47  U. 
S.  (L.  ed.)  90  (1902),  the  Supreme  Conrt  re- 
versed the  court  below,  which  had  dismissed  a 
bill  asking  for  an  injunction  to  restrain  a 
postmaster  from  carrying  out  an  order  of  the 
Postmaster  General  withholding  mail  on  the 
ground  that  the  person  to  whom  it  was  ad- 
dressed was  engaged  in  a  scheme  for  obtain- 
ing money  through  the  mails  by  means  of 
fraudulent  pretenses.    The  Supreme  Conrt,  in 
reversing  the  judgment,  did  so  with  instruc- 
tions to  issue  the  temporary  injunction  aa 
applied  for.     The  case  was  decided  upon  a 
demurrer,  so  that  the  allegations  in  the  bill 
of  complaint  were  taken   as  true,   and  the 
bill  averred  facts  showing  that  the  complain- 
ant's business  was  legitimate  and  not  fraudu- 
lent.   If  the  business  was  not  fraudulent,  the 
Postmaster  General  had  no  authoritv  under 
the  act  to  withhold  the  mail. 

In  U.  S.  V.  Hitchcock,  190  U.  8.  316,  23  S. 
Ct.  698,  47  U.  S.  (L.  ed.)  1074  (1903),  it  was 
held  and  that  neither  an  injunction  nor  a  man- 
damus would  lie  against  an  officer  of  the  Land 
Department  to  control  him  in  discharging  an 
official  duty  which  required  the  exercise  of 
his  judgment  and  discretion.  Mr.  Justice 
Peckham,  writing  for  the  court,  said: 

"Whether  he  [the  Secretary  of  the  In- 
terior] decided  right  or  wrong,  is  not  the 
question.  Having  jurisdiction  to  decide  at 
all,  he  had  necessarily  jurisdiction,  and  it  was 
his  duty  to  decide  as  he  thought  the  law  was, 
and  the  courts  have  no  power  whatever  under 
those  circumstances  to  review  his  determina- 
tion by  mandamus  or  injunction.  .  .  . 
The  responsibility,  as  well  as  the  power,  rests 
with  the  Secretary,  uncontrolled  by  the 
courts." 

In  Bates,  etc.  Co.  v.  Payne,  194  U.  S.  106, 
24  S.  Ct.  595,  48  U.  S.  (L.  ed.)  894  (1904), 
the  bill  asked  for-  an  injunction  to  compel  the 
Postmaster  General  to  transmit  throu^  the 
mails,  as  matter  of  the  second  class,  a  publi- 
cation alleged  to  be  a  periodical  and  to  en- 
join him  from  enforcing  an  order  made  by 
him  denying  it  entry  as  such.  The  bill  was 
dismissed  and  the  injunction  denied.  Mr. 
Justice  Brown,  writing  for  the  court,  said 
that: 

"Where  Congress  has  committed  to  the 
head  of  a  department  certain  duties  requiring 
the  exercise  of  judgment  and  discretion,  his 
action  thereon,  whether  it  involve  questions 
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of  law  or  fact,  will  not  be  i^viewed  by  the 
courts,  unless  he  has  exceeded  his  authority 
or  this  court  should  be  of  opinion  that  his 
«,ction  was  clearly  wrong.^ 

Again  he  says: 

"The  rule  upon  this  subject  may  be  sum- 
marised as  follows:  That  where  the  decision 
of  questions  of  fact  is  committed  by  Congress 
to  the  judgment  and  [33]  discretion  of  the 
head  of  a  department,  his  decision  thereon  is 
oonclusiYe,  and  that  even  upon  mixed  ques- 
tions of  law  and  fact,  or  of  law  alone,  his 
action  will  carry  with  it  a  strong  presump- 
tion of  its  correctness,  and  the  courts  will 
not  ordinarily  review  it,  although  they  may 
liave  the  power,  and  will  occasionally  exer- 
cise the  right  of  so  doing." 

And  he  concludes: 

"While,  as  already  observed,  the  question 
{that  decided  by  the  Postmaster  General)  is 
one  of  doubt,  we  think  the  decision  of  the 
Postmaster  General,  who  is  vested  by  Con- 
gress with  the  power  to  exercise  his  judgment 
and  discretion  in  the  matter,  should  be  ao- 
cepted  as  final." 

In  Public  Clearing  House,  supra,  the  court 
held  that  it  was  within  the  power  of  Con- 
gress to  intrust  the  Postmaster  General  with 
the  power  of  seizing  and  detaining  letters 
upon  evidence  satisfactory  to  himself  and 
that  his  action  would  not  be  reviewed  by  the 
oourt  in  doubtful  cases.  The  act  authorized 
the  Postmaster  General,  upon  evidence  satis- 
factory to  him  that  any  person  was  conduct- 
ing a  scheme  or  device  for  obtaining  money 
or  property  through  the  mails  by  fraudulent 
pretenses,  to  instruct  postmasters  at  any 
postoffice  at  which  registered  letters  arrived 
directed  to  any  such  person  to  return  the 
same  to  the  postmaster  at  the  office  at  which 
they  were  originally  mailed  with  the  word 
'"fraudulent'   stamped  upon  the  outside. 

In  Smith  v.  Hitchkock,  226  U.  S.  63,  33  S. 
Ct.  6,  67  U.  S.  (L.  ed.)  119  (1912),  a  bill 
was  filed  to  restrain  the  Postmaster  General 
from  revoking  orders  according  second-class 
mail  privileges  to  the  plaintiffs.  The  ground 
of  the  bill  was  that  the  privileges  had  been 
annulled  without  granting  the  hearing  re- 
quired by  the  act  (31  Stat.  1099,  1107),  and 
that  the  publications  were  periodical  publi- 
cations within  the  meaning  of  the  act  (20 
Stat.  366,  368,  369).  The  Postmaster  General 
had  decided  that  the  publication  was  not  a 
"periodical"  and  could  not  be  carried  as 
second-cUiBs  matter,  but  would  have  to  go  as 
third-class  and  pay  the  higher  rate.  Mr. 
Justice  Holmes,  speaking  for  the  court  said: 

"Thus  a  question  of  law  is  raised,  although, 
as  suggested  in  Bates,  etc.  Co.  v.  Payne,  194 
U.  S.  106, 108,  24  S.  Ct.  696,  48  U.  S.  (L.  ed.) 
S94,  we  should  not  interfere  with  the  de- 
cision of  the  Postmaster  General,  unless  clear- 
ly of  opinion  that  it  was  wrong.  •  •  •  We 
have  no  such  clear  opinion." 


See  also  Lewis  Pub.  Co.  v.  Morgan,  229  U. 
S.  288,  33  S.  Ct.  867,  67  U.  S.  (L.  ed.)  1190; 
Parish  v.  MacVeagh,  214  U.  S.  124,  131,  29 
S.  Ct.  666,  63  U.  S.  (L.  ed.)  936;  Johnson  v. 
Drew,  171  U.  S.  93,  18  S.  Ct.  800,  43  U.  S. 
{L.  ed.)  88;  Burfenning  v.  Chicago,  etc.  K. 
Co.  163  U.  S.  321,  323,  16  S.  Ct.  1018,  41  U. 
S.  (L.  ed.)  176. 

This  oourt  holds,  therefore,  that  if  the 
Postmaster  General  has  been  authorized  and 
directed  by  Congress  not  to  transmit  certain 
matter  by  mail,  and  is  to  determine  whether 
a  particular  publication  is  nonmailable  imder 
the  law,  he  is  required  to  use  judgment  and 
discretion  in  so  determining,  and  his  decision 
must  be  regarded  as  conclusive  by  the  courts, 
unless  it  appears  that  it  is  clearly  wrong. 

We  come,  therefore,  to  consider  the  au- 
thority vested  by  Congress  in  the  Postmaster 
General  to  determine  whether  he  acted  within 
his  jurisdiction  when  he  excluded  the  com- 
plainant's magazine  from  the  mails.  The 
Espionage  Act  is  entitled: 

[34]  "An  act  to  punish  acts  of  interference 
with  foreign  relations,  the  neutrality,  and 
the  foreign  commerce  of  the  United  States, 
to  punish  espionage,  and  better  to  enforce  the 
criminal  laws  of  the  United  States,  and  for 
other  purposes." 

Title  12  of  the  act  is  the  only  one  relating  t 
to  the  use  of  the  mails.     And  section  1  of 
that  title  expressly  declares  that: 

"Every  .  .  .  publication  ...  of  any 
kind,  in  violation  of  any  of  the  provisions 
of  this  act  is  hereby  declared  to  be  nonmail- 
able matter  and  shall  not  be  conveyed  in  the 
mails." 

As  any  publication  which  is  in  violation 
of  any  provision  of  the  act  is  nonmailable, 
an  examination  of  the  act  as  a  whole  is  nec- 
essary, and  shows  that  the  following  matter 
is  made  nonmailable: 

(1)  Any  matter  advocating  or  urging 
treason  or  forcible  resistance  to  any  law  of 
the  United  States.    Title  12,  §  3. 

(2)  Any  matter  containing  information  re- 
specting the  national  defense  and  which  is 
intended  to  be  used  to  the  injury  of  the  Unit- 
ed States  or  to  the  advantage  of  any  foreign 
nation.    Title  1,  §  1. 

(3)  Any  matter  containing  information, 
intended  to  be  communicated  to  the  enemy, 
with  respect  to  the  movement,  numbers,  de- 
scription, condition,  or  dSsposition  of  any  of 
the  armed  forces,  ships,  aircraft,  or  war  ma- 
terials of  the  United  States,  or  with  respect 
to  the  plans  or  conduct  of  the  war,  or  the 
plans  or  conduct  of  any  naval  or  military 
operations,  or  with  respect  to  any  measures 
undertaken  or  intended  for  the  fortification 
or  defense  of  any  place,  or  any  other  infor- 
mation relating  to  the  public  defense  which 
might  be  useful  to  the  enemy.    Title  1,  §  2. 

(4)  Any  matter,,  when  the  United  States 
is  at  war,  containing  false  statements  will- 
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fully  intended  to  interfere  with  the  operation 
or  success  of  the  military  or  naval  forces  of 
the  United  States  or  to  promote  the  success 
of  its  enemies,  and  matter  willfully  intended 
to  cause  insubordination,  disloyalty,  mutitay, 
or  refusal  of  duty,  in  the  military  or  naval 
forces  of  the  United  States,  and  matter  will- 
fully intended  to  obstruct  the  recruiting  or 
enlistment  service  of  the  United  States. 
Title  1,  §  3. 

The  excluded  publication  is  a  magazine 
known  as  The  Masses.  By  its  own  statement 
it  is  a  radical  and  revolutionary  publication, 
not  revolutionary,  however,  in  that  it  desires 
to  overturn  existing  forms  of  government  by 
force  of  arms,  as  it  is  opposed  to  war.  It  is 
revolutionary,  not  only  in  matters  political, 
but  in  art  and  literature  and  religion  as  well. 
It  is  a  monthly  publication  of  about  50  pages, 
and  has  a  circulation  of  from  20,000  to  25,000 
eopies  each  month.  For  a  number  of  years 
it  has  passed  freely  through  the  mails  to  ita 
subscribers  throughout  the  United  States. 

The  objectionable  matter  was  contained  in 
the  August  issue  and  consisted  of  certain  ar- 
ticles. These  were  entitled:  "A  Question,'* 
"A  Tribute,"  "Conscientious  Objectors,'* 
"Friends  of  American  Freedom."  Besides 
these  articles,  there  were  four  cartoons,  which 
were  also  objected  to.  These  were  entitled: 
"Liberty  Bell,"  "Conscription,"  "Making  the 
World  Safe  for  Capitalism,"  and  "Congress 
and  Big  Business." 

In  the  article  entitled  "A  Question"  the 
editor  writes: 

"I  would  like  to  know  to-day  how  many 
men  and  women  there  are  in  America  who 
admire  the  self-reliance  and  sacrifice  of  those 
who  are  resisting  the  conscription  law  on  the 
ground  that  they  believe  it  violates  the  sacred 
rights  and  liberties  of  man.  How  many  of 
the  American  population  are  in  accord  with 
the  American  press  when  it  speaks  of  the 
arrest  of  these  men  of  genuine  courage  as  a 
*Round-up  of  Slackers'?  Are  there  none  tb 
whom  this  [35]  picture  of  the  American  re- 
public adopting  toward  its  citizens  the  atti- 
tude of  a  rider  toward  cattle  is  appalling? 
I  recall  the  Essays  of  Emerson,  the  Poems 
of  Walt  Whitman,  which  sounded  a  call  never 
heard  before  in  the  world's  literature,  for 
erect  and  insuppressible  Individuality,  the 
courage  of  solitary  faith  and  heroic  assertion 
of  self.  It  was  America's  contribution  to  the 
ideals  of  man.  ...  I  wonder  if  the  num- 
ber is  few  to  whom  this  high  resolve  was  the 
distinction  of  our  American  idealism,  and 
who  feel  inclined  to  bow  their  heads  to  tiiose 
who  are  going  to  jail  under  the  whip  of  the 
state,  because  they  will  not  do  what  they  do 
not  believe  in  doing.  Perhaps  there  are 
enough  of  us,  if  we  make  ourselves  heard  in 
voice  and  letter,  to  modify  this  ritual  of  con- 
tempt in  the  daily   press,   and  induce   the 


American  government  to  undertake  the  hn- 
prisonment  of  heroic  young  men  with  a  cer- 
tain sorrowful  dignity  that  will  be  new  in 
the  world." 

The  article  idealizes  those  who  resist  the 
conscription  law,  and  it  represents  them  as 
heroic  In  saying  that  the  law  violates* 
sacred  rights  and  is  contrary  to  liberty,  and 
that  those  who  refuse  to  submit  to  it  are 
heroes,  it  incites  disobedience  to  the  statute. 

The  poem  entitled  "A  Tribute"  represents 
as  martyrs  worthy  of  admiration  two  no- 
torious persons  who  had  just  been  convicted 
under  an  indictment  charging  them  with  con- 
spiracy to  induce  persons  not  to  r^^ister 
under  the  Conscription  Act.  It  reads  in  part 
as  follows: 

"Emma  Croldman  and  Alexander  Berkman 

Are  in  prison  to-night, 

But   they   have   made   themselves  elemental 

forces. 
Like  the  water  that  climbs  down  the  rocks^ 
Like  the  wind  in  l^e  leaves, 
Like  the  gentle  night  that  holds  us, 
They  are  working  on  our  destinies. 
They  are  forging  the  love  of  the  nations." 

The  statement  that  these  two  individuals 
have  made  themselves  elemental  forces  akin 
to  the  rocks  and  trees  and  rivers,  under  ordi- 
nary circumstances,  would  be  harmless;  but 
coming  at  this  particular  time,  and  after 
their  conviction,  the  inference  being  thst 
their  greatness  grows  out  their  offense  and 
that  they  are  worthy  of  admiration  and 
honor,  it  is  equivalent  to  saying  that  their 
unlawful  conduct  is  worthy  to  be  followed. 

The  article  "Conscientious  Objectors"  re- 
fers to  a  number  of  letters  written  from 
English  prisons  by  conscientious  objectors. 
These  letters  are  printed  in  the  same  issue 
of  the  magazine,  and  the  article  recommeod& 
those  in  this  country  who  intend  "to  stick  it 
out  to  the  end"  (resist  conscription  to  the 
end)  to  read  thoroughly  the  letters.  Ibe 
article  declares: 

"We  believe  that  our  protestors  against 
government  tyranny  will  be  as  steadfast  u 
their  English  comrades.     It  is  not  by  any 
means  as  certain  that  they  will  be  as  polite 
to  their  guards  and  tormentors,  but  we  hope 
they   will   remember   that  these  are  acting 
under  official  compulsion  and  not  as  free  meD. 
.    .    .    There  are  some  laws  which  the  io* 
dividual  feels  that  he  cannot  obey,  and  irbidL 
he  will  suffer  any  punishment,  even  that  of 
death,  rather  than  recognize  as  having  av* 
thority  over  him.     This  fundamental  stub- 
bornness of  the  free  soul,  against  which  all 
the  powers  of  the  state  are  helpless,  oonsti* 
tutee  a  conscientious  objection,  wlmtever  ita 
original  sources  may  be  in  political  or  social 
opinion.    It  remains  to  be  demonstrated  that 
a  political  disapproval  of  this  war  eaa  ex- 
press itself  in  the  same  heroic  flrmnsss  that 
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has  in  England  upheld  the  Christian  object- 
ors to  war  a8  murder." 

[36]  The  article,  taken  as  a  whole,  may 
well  be  regarded  as  intended  to  encourage 
objectors  to  be  as  steadfast  protestors  against 
''government  tyranny"  as  their  English  com- 
rades. In  other  words,  it  is  an  encourage- 
ment to  disobey  the  law. 

The  article  "Friends  of  American  Freedom" 
is  devoted  to  Alexander  Berkman  and  Emma 
Goldman,  already  commented  upon  in  this 
opinion  as  having  been  convicted  of  a  con- 
spiracy to  induce  persons  not  to  register. 
The  article  pays  them  "tribute  of  admira- 
tion for  their,  courage  and  devotion."  There 
is  an  allusion  to  the  fact  that  Berkman  and 
Goldman  had  advocated  in  their  paper. 
Mother  Earth,  that  those  liable  to  the  mili- 
tary draft,  who  do  not  believe  in  the  war, 
should  refuse  to  register.  The  natural  effect 
of  it  is  to  encourage  those  who  have  ob- 
jections to  war  not  to  register  as  the  Con- 
scription Act  requires.  Admiration  of  con- 
spirators convicted  of  the  offense  *of  seeking 
to  defeat  the  operation  of  the  Conscription 
Act  is  equivalent  to  an  approval  of  their 
crime  and  an  encouragement  to  others  to  dis- 
obey the  law  in  like  manner. 

In  considering  the  cartoons,  we  may  ob- 
serve that  political  cartoons  have  long  been 
used  as  a  very  effective  means  of  political 
propaganda.  They  were  bo  employed  in 
France  during  the  French  Revolution  and  in 
England  as  early  as  the  days  of  Walpole. 
In  this  country  they  were  used  during  the 
Revolution,  in  the  War  of  1812,  and  in  the 
Civil  War.  The  brilliant  cartoons  of  Nast, 
satirizing  the  Tweed  Ring  in  the  city  of  New 
York,  were  conceded  at  the  time  to  have 
exerted  a  powerful  influence  in  the  destruc- 
tion of  that  corrupt  combination.  A  cartoon 
may  be  a  leading  article.  It  has  been  de- 
scribed as  "a  leading  article  transformed 
into  a  picture."  It  can  express  ideas  as 
lucidly  and  clearly  as  printed  words,  and 
there  is  no  escape  from  legal  responsibility 
because  pictures,  rather  than  words,  are 
used. 

In  the  cartoon  entitled  "Liberty  Bell,"  the 
Liberty  Bell  is  presented  in  a  broken  form. 
The  idea  meant  to  be  conveyed  may  be  that 
there  is  no  such  thing  as  liberty  left  in  the 
United  States.  But  whatever  it  means,  taken 
by  itself,  it  would  afford  no  ground  for  ex- 
clusion from  the  mails. 

The  cartoon  entitled  "Conscription"  por- 
trays a  youth  lying  across  the  mouth  of  a 
eannon  with  his  arms  chained  to  the  wheels 
of  the  gun  carriage.  "Democracy,"  in  the 
form  of  a  nude  woman,  is  tied  by  her  extend- 
ed arms  and  her  crossed  feet  to  a  wheel.  And 
"Labor,"  crouched  down  on  the  gun  carriage, 
a  pitiable  object>  is  fastened  in  like  manner. 
A  woman  is  on  her  knees  on  the  earth  at  the 
side  of  the  cannon  in  utter  despair,  with  her 


head  bent  back  and  her  arms  uplifted,  while 
a  child  lies  neglected  at  her  side.  The  counsel 
for  the  complainant  admits  in  his  brief 
that  this  cartoon — "is  a  powerful  argu- 
ment against  the  Conscription  Law.  It 
says,  in  effect,  that  the  youth  of  the 
land  are  by  it  forced  into  military 
service;  that  the  law  binds  labor  to 
military  service  as  well;  that  it  causes  great 
agony  and  suffering  to  the  womanhood  of  the 
country,  and  that  the  mothers  of  the  country 
with  children  too  small  to  be  subject  to  the 
'Draft'  pray  to  God  that  the  Draft  Law  may 
be  repealed  before  their  children  come  to 
military  age,  and  that  Democracy  is  trampled 
under  foot  by  such  a  law.  That  is  what  this 
picture  says." 

[37]  But  that  is  not  what  it  says  to  us. 
It*  seems  to  us  to  say :  This  law  mwders 
youth,  enslaves  labor  to  its  misery,  drives 
womanhood  into  utter  despair  and  agony, 
and  takes  away  from  democracy  its  freedom. 
Its  voice  is  not  the  voice  of  patriotism,  and 
its  language  suggests  disloyalty.  If  counsel 
wished  the  court  to  understand  that  in  hifi 
ppinion  the  effect  of  the  cartoon  would  not 
be  to  interfere  with  enlistment,  we  are  not 
able  to  agree  with  him.  That  it  would  inter- 
fere, and  was  intended  to  interfere,  was  evi- 
dently the  opinion  of  the  Postmaster  Gen- 
eral; and  this  court  cannot  say  that  he  was 
not  justified  in  his  conclusion. 

The  cartoon  "Making  the  World  Safe  for 
Capitalism"  shows  a  Russian  absorbed  in 
studying  a  paper  marked  "Plans  for  a 
Genuine  Democracy."  On  one  side  of  him 
Japan  and  England  appear  in  a  threatening 
attitude,  and  on  the  other  Mr.  Root  and  Mr. 
Russell,  members  of  the  commission  sent  by 
the  United  States  to  Russia,  appear  in  the 
guise  of  advisers.  Mr.  Root  has  in  his  hands 
a  noose,  labeled  "Advice,"  with  which  it  is 
intended  to  entrap  or  choke  to  death  the  Rus- 
sian Democracy.  The  court  cannot  say  that 
the  Postnuster  General  was  not  warranted 
in  concluding  that  this  cartoon  was  intended 
to  arouse  the  resentment  of  some  of  our 
citizens  of  foreign  birth  and  prevent  their 
enlistment. 

In  the  cartoon  "Congress  and  Big  Business" 
Congress  is  represented  by  a  disconsolate  indi- 
vidual who  is  ignored  by  a  number  of  over- 
developed men  of  Big  Business  gathered 
around  a  table  inspecting  a  large  paper 
spread  over  it  and  labeled  "War  Plans."  Con- 
gress is  quoted  as  saying:  "Excuse  me, 
gentlemen,  where  do  I  come  in?"  "Big  Busi- 
ness" replies:  "Run  along  now;  we  got 
through  with  you  when  you  declared  war  for 
us."  This  cartoon  is  intended  to  stir  up  class 
hatred  of  the  war  and  to  arouse  an  tmwilling- 
ness  to  serve  in  the  military  and  naval  forces 
of  the  United  States.  The  clear  import  is,  if 
the  war  was  brought  on  by  "Big  Business," 
then  let  "Big  Business"  carry  it  on,  and  let 
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Labor  stand  aloof.  The  court  cannot  say  that 
the  Postmaster  General  was  clearly  wrong 
in  concluding  that  it  would  interfere  with  en- 
listments. 

In  the  case  at  bar,  giving  to  the  complain- 
ant the  most  favorable  cohstruction,  the  bur- 
den is  upon  it  to  overcome  the  presumption 
that  the  Postmaster  GeneraPs  conclusion  is 
right,  or  that  he  has  exceeded  his  power  or 
exercised  it  wantonly  or  maliciously.  See 
Judge  Mayer's  opinion  in  Sanden  v.  Morgan, 
225  Fed.  266,  269  (1915).  This  the  complain- 
ant should  do  by  a  preponderance  of  evidence. 
And  this  the  complainant  has  not  done. 

It  may  be  conceded  that  the  language  of  the 
statute  cannot  have  one  meaning  in  an  in- 
dictment and  another  when  the  question 
arises  respecting  the  exclusion  of  matter  from 
the  mail  as  containing  that  which  violatea 
the  provisions  of  section  3  of  title  1.  If  the 
magazine  is  nonmailable  under  that  section, 
it  may  be  that  the  editor  has  committed  a 
crime  in  publishing  it,  for  which,  upon  con- 
viction, he  may  be  fined  not  more  than  $10,- 
€00,  or  imprisoned  not  more  than  twenty 
years,  or  both.  The  District  Judge  thought 
no  crime  had  been  committed,  and  that  the 
magazine  was  therefore  mailable,  because 
[38]  the  publication  did  not  in  so  many  words 
directly  advise  or  counsel  a  violation  of  the 
act.    He  declared  that: 

''If  one  stops  short  of  urging  upon  others 
that  it  is  their  duty  or  their  interest  to  re- 
sist the  law,  it  seems  to  me  one  should  not  be 
held  to  have  attempted  to  cause  its  violation. 
If  that  be  not  the  test,  I  can  see  no  escape 
from  the  conclusion  that  under  this  section 
every  political  agitation  which  can  be  shown 
to  be  apt  to  create  a  seditious  temper  is 
illegal.  I  am  confident  that,  by  such  lan- 
guage, Congress  had  no  such  revolutionary 
purpose  in  view." 

This  court  does  not  agree  that  such  is  the 
law.  If  the  natural  and  reasonable  effect  of 
what  is  said  is  to  encourage  resistance  to  a 
law,  and  the  words  are  used  in  an  endeavor 
to  persuade  to  resistence,  it  is  immaterial 
that  the  duty  to  resist  is  not  mentioned,  or 
the  interest  of  the  persons  addressed  in  re^ 
sistance  is  not  suggested.  That  one  may  wil- 
fully obstruct  the  enlistment  service,  without 
advising  in  direct  language  against  enlist- 
ments, and  without  stating  that  to  refrain 
from  enlistment  is  a  duty  or  in  one's  interest^ 
seems  to  us  too  plain  for  controversy.  To 
obstruct  the  recruiting  or  enlistment  service, 
within  the  meaning  of  the  statute,  it  is  not 
necessary  that  there  should  be  a  physical  ob- 
struction. Anything  which  impedes,  hinders, 
retards,  restrains,  or  puts  an  obstacle  in  the 
way  of  recruiting  is  sufficient.  In  granting 
the  stay  of  the  injunction  until  this  ease 
could  be  heard  in  this  court  upon  the  appeal 
Judge  Hough  declared  that: 


"It  is  at  least  arguable  whether  there  ean 
be  any  more  direct  incitement  to  action  than 
to '  hold  up  to  admiration  those  who  do  act 
Oratio  obliqua  has  always  been  preferred  by 
rhetoricians  to  oratio  recta;  the  Beatitudes 
have  for  some  centuries  been  considered  high- 
ly hortatory,  though  they  do  not  contain  the 
injunction,  'Go  thou  and  do  likewise.'" 

With  this  statement  we  fully  agree.  More- 
over, it  is  not  necessary  that  an  incitement 
to  crime  must  be  direct.  At  oommon  law  the 
"counseling"  which  constituted  one  an  ac- 
cessory before  the  fact  might  be  indirect.  See 
Wharton's  Criminal  Law  (11th  Ed.)  §  266. 
Bishop  lays  down  the  rule  thus: 

"Every  man  is  responsible  criminally  for 
what  of  wrong  flows  directly  from  his  cor- 
rupt intentions.  .  .  .  If  he  awoke  into 
action  an  indiscriminate  power,  he  is  re- 
sponsible. If  he  gave  directions  vaguely  and 
incautiously,  and  the  person  reoeiving  them 
acted  according  to  what  he  might  have  fore- 
seen would  be  the  understanding,  he  is  re- 
sponsible."   1  Bishop  on  Criminal  Law,  §  641. 

And  in  Reg.  v.  Sharpe,  3  Cox's  C.  C.  (£ng.) 
288,  it  is  laid  down  that: 

"He  who  inflames  people's  minds  and  in- 
duces them  by  violent  means,  to  accomplish 
an  illegal  object,  is  himself  a  rioter,  though 
he  take  no  part  in  the  riot." 

In  conclusion,  we  are  satisfied  that  the 
publication  involved  contains  no  matter  advo- 
cating or  urging  treason,  insurrection,  or 
forcible  resistance  to  any  law  of  the  United 
States,  in  violation  of  section  2  of  title  12. 
The  Postmaster  General's  exclusion  of  the 
publication  from  the  mails  is  not  put  on  the 
ground  that  it  contained  any  such  matter. 
It  is  not  so  clear  that  the  publication  is  free 
from  matter  which  involves  an  attempt  to 
cause  insubordination,  disloyalty,  mutinr,  or 
refusal  af  duty  in  the  military  or  naval 
forces  of  the  United  States.  [39]  The  Post- 
master General  thought  it  contained  matter 
objectionable  on  that  ground,  and  a  difference 
of  opinion  upon  that  phase  of  the  matter  is 
possible. 

The  question  whether  the  publication  coa- 
tained  matter  intended  willfully  to  obstruct 
the  recruiting  or  enlistment  service  is  less 
doubtful.  Indeed,  the  court  does  not  hesitate 
to  say  that,  considering  the  natural  and 
reasonable  effect  of  the  publication,  it  was 
intended  willfully  to  obstruct  recruiting;  and 
even  though  we  were  not  eonvinoed  that  tnj 
audi  intent  existed,  and  were  in  doubt  con- 
cerning it,  the  case  would  be  governed- by  the 
principle  that  the  head  of  a  department  of 
the  government  in  a  doubtful  case  will  not 
be  overruled  by  the  courts  in  a  matter  which 
involves  his  judgment  and  discretion,  and 
which  is  within  his  jurisdiction. 

Hie  order  granting  the  preliminary  injunc- 
tion is  reversed. 
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Wabd,  J.  (oonoufTMi^). — ^I  think  the  sole 
j^und  on  which  the  order  of  the  PoBtmaater 
General  can  be  sustained  is  that  some  parta 
of  the  August  number  of  The  Masses  were  in- 
tended  to  obstruct, and  do  obstruct  the  re- 
cruiting or  enlistment  service  of  the  United 
States.  This  involves  a  conclusion  of  fact  to 
be  drawn  by  him  from  the  cartoons  and  text 
of  this  particular  number.  Advice  to  resist 
the  law  may  be  indirect  as  well  as  direci, 
and  the  conclusion  of  the  Postmaster  General 
in  matters  of  fact,  whether. we  agree  with 
him  or  not,  is  final.  I  think  it  important, 
however,  to  say  that  not  every  writing,  the 
indirect  effect  of  inliich  is  to  discourage  re- 
cruiting or  enlistment,  is  within  the  statute. 
In  addition  to  the  natural  effect  of  the  lan- 
guage on  the  reader,  the  intention  to  dis- 
courage is  essentiaL  Arguments  in  favor  of 
immediate  peace,  or  in  favor  of  repealing  the 
Conscription  Act,  do  this  indirectly.  It  is, 
notwithstanding,  the  constitutional  right  of 
every  citizen  to  express  such  opinions,  both 
orally  and  in  writing,  and  Congress  cannot  be 
prestimed  to  have  intended  by  the  Espionage 
Act  to  authorize  the  Postmaster  General  to 
exclude  such  articles,  written  honestly  and 
without  the  intention  of  advising  resistance 
to  the  law.  His  authority  in  the  premises 
depends  exclusively  upon  the  statute,  as  was 
well  stated  by  Mr.  Justice  Peckham  in  Ameri- 
can School  of  Magnetic  School  of  Healing  v. 
McAnnulty,  187  U.  S.  109,  23  S.  Ct.  39,  47 
U.  S.    (L.  ed.)  90. 

"Here  it  is  contended  that  the  Postmaster 
General  has,  in  a  case  not  covered  by  the  acts 
of  Congress,  excluded  from  the  mails  letters 
addressed  to  the  complainants.  His  right  to 
exclude  letters,  or  to  refuse  to  permit  their 
delivery  to  persons  addressed,  must  depend 
upon  some  law  of  Congress,  and,  if  no  such 
law  exist,  then  he  cannot  exclude  or  refuse 
to  deliver  them.  Conceding,  arguendo,  that' 
when  a  question  of  fact  arises,  which,  if  found 
in  one  way,  would  show  a  violation  of  the 
statutes  in  question  in  some  particular,  the 
decision  of  the  Postmaster  General  that  such 
violation  had  occurred,  based  upon  some  evi- 
dence to  that  effect,  would  be  conclusive  and 
final,  and  not  the  subject  of  review  by  any 
court,  yet  to  that  assumption  must  be  added 
the  statement  that  if  the  evidence  before  the 
Postmaster  General,  in  any  view  of  the  facts, 
failed  to  show  a  violation  of  any  federal  law, 
the  determination  of  that  official  that  such 
violation  existed  would  not  be  the  determina- 
tion of  a  question  of  fact,  but  a  pure  mistake 
of  law  on  his  part,  because  the  facts  being 
conceded,  whether  they  amounted  to  a  viola- 
tion of  the  statutes,  would  be  a  l^^al  question 
and  not  a  question  of  fact." 


NOTE. 


Ann.  Cas.  191  SB. 


Natvre  aad  Scope  of  War  Power. 
Generally* 

The  war  power,  as  that  term  is  used  in  the 
present  discussion,  is  the  legislative  power 
which  Congress  possesses  as  an  incident  to 
the  expressly  granted  power  to  declare  war. 
A  few  cases  as  to  the  power  of  a  state  legis- 
lature in  aid  of  the  prosecution  of  war  are, 
however,  included.  This  note  is  confined  to 
the  war  power  as  applied  to  citizens,  the 
legislative  power  with  respect  to  alien  ene- 
mies being  discussed  in  the  note  to  Daimler 
Co.  V.  Continental  Tyre,  etc  Co.  Ann.  Cas. 
1917C  170.  The  power  to  declare  martial 
law  and  the  powers  of  the  military  com- 
mander resulting  from  such  a  declaration 
are  treated  in  the  note  to  State  v.  Brown, 
Ann.  Cas.  1014C  1;  the  powers  of  a  military 
conunander  over  the  persons  and  property  of 
civilians  in  time  of  public  war  are  considered 
in  the  note  to  Hartfield  v.  Graham,  Ann.  Cas. 
1917C  1;  and  the  power  to  make  military 
service  compulsory  is  discussed  in  the  note  to 
Eax  V.  Mom  Hill  Camp,  Ann.  Cas.  1917C  809. 
See  also  Selective  Draft  Law  Cases,  reported 
in  full,  ante,  this  volume,  at  page  856. 

'The  Constitution  vests  in  Congress  ple- 
nary war  powers.  Congress  can  begin,  carry 
on,  and  terminate  wars,  .  .  .  without 
any.  express  limit  as  to  time,  means  or  man- 
ner." Tod  V.  Fairfield  County  Ct.  16  Ohio 
St.  389. 

"The  war  power  resides  in  the  nation's 
right  of  self-preservation, — ^the  preservation 
not  only  of  itself  but  of  all  its  citizens."  U. 
S.  V.  Casey.  247  Fed.  362.  So  in  Story  v. 
Perkins,  243  Fed.  997,  it  was  said:  <' After 
the  enumeration  of  the  powers  of  Congress, 
among  them,  as  we  have  seen,  'the  power  to 
raise  and  support  armies,'  in  clause  18  of 
article  1,  §  8,  it  provides  the  power  'to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  office  there- 
of.' Here  is  the  great  reservoir  of  power  to 
save  the  national  existence." 

In  McCormick  v.  Humphrey,  27  Jnd.  144, 
the  court  said:  "Congress,  under  the  Consti- 
tution, has  the  power  'to  declare  war,'  and 
to  provide  for  calling  forth  the  militia  'to 
suppress  insurrection.'  The  executive  power 
of  the  government  is  vested  in  the  President, 
by  the  Constitution,  and  he  is  made  the  com- 
mander-in-chief of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the 
several  states,  when  called  into  the  actual 
service  of  the  United  States.  When  Congress 
declares  war,  by  that  declaration  it  puts  in 
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force  the  laws  of  war»  and  the  war  powers  of 
the  government,  which  are  not  to  be  exercised, 
under  the  Constitution,  in  time  of  peace,  now 
come  into  full  force,  by  virtue  of  the  Consti- 
tution, and  are  to  be  exerted  by  the  Presi- 
dent and  Congress.  After  the  declaration  of 
war,  every  act  done  in  carrying  on  the  war, 
is  an  act  done  by  virtue  of  the  Constitution, 
which  authorized  the  war  to  be  commenced. 
Every  measure  of  Congress,  and  every  ex- 
ecutive act  performed  by  the  President,  in- 
tended and  calculated  to  carry  the  war  to  a 
successful  issue,  are  acts  done  under  the 
Constitution;  whether  the  act  or  the  measure 
be  for  the  raising  of  money  to  support  armies, 
or  a  declaration  of  freedom  to  fill  their  ranks 
and  weaken  the  enemy;  whether  it  be  the 
organization  of  military  tribunals  to  try 
traitors,  or  the  destruction  of  their  property 
by  the  advancing  army,  without  due  process 
of  law;  and  the  validity  of  such  acts  must 
be  determined  by  the  Constitution.  Having, 
by  the  Constitution,  the  power  to  declare  war, 
it  follows  that,  in  the  language  of  Chief 
Justice  Marshall,  'Congress  must  possess  the 
choice  of  means,  and  must  be  empowered  to 
use  any  means  which  are,  in  fact,  conducive 
to  the  exercise  of  a  power  granted  by  the 
Constitution.' " 

The  war  power  was  defined  yet  more  broad- 
ly in  Merchants',  etc.  Bank  v.  Union  Bank,  25 
La.  387,  the  court  saying:  "In  the  exercise 
of  war  powers  the  United  States  is  not  re- 
strained by  the  limitations  which  the  Consti- 
tution imposes  on  it  as  a  sovereign.  Its 
business  as  a  warrior  is  to  conquer,  to  re- 
store peace,  and  to  maintain  the  government; 
and  it  can  use  any  means  necessary  to  that 
end,  regardless  of  all  restraints  except  the 
law  of  nations."  That  statement,  however, 
is  apparently  inconsistent  with  the  dictum 
in  Ex  p.  Milligan,  4  Wall.  4,  18  U.  S.  (L.  ed.) 
281,  that  ''the  Constitution  of  the  United 
States  is  a  law  for  rulers  and  people  equally 
in  war  and  in  peace"  to  which,  however,  the 
court  added  that  "the  government  within  the 
Constitution  has  all  the  powers  granted  to  it 
which  are  necessary  to  preserve  its  existence 
as  has  been  happily  proved  by  the  result  of 
the  great  effort  to  throw  off  its  just  au- 
thority." 

The  congressional  war  power  may,  without 
infringing  on  the  reserved  right  of  the  states, 
extend  to  the  most  minute  regulation  of 
conduct.  U.  S.  ▼.  Casey,  247  Fed.  362.  It  is 
not  subject  to  interference  by  a  state  govern- 
ment. Tarble's  Case,  13  Wall.  397,  20  U.  8. 
(L.  ed.)  697,  wherein  the  court  said:  "Con- 
gress has  .  .  .  the  power  'to  raise  and 
support  armies,'  and  the  power  'to  provide  for 
the  government  and  regulation  of  the  land 
and  naval  forces.'  The  execution  of  these 
powers  falls  within  the  line  of  its  duties; 
and  its  control  over  the  subject  is  plenary  and 


exclusive.     It  can  determine,  without  ques- 
tion from  any  state  authority,  how  the  armies 
shall  be  raised,  whether  by  voluntary  enlist- 
ment or  forced  draft,  the  age  at  which   the 
soldier  shall  be  received,  and  the  period   for 
which  he  shall  be  taken,  Ihe  compen^tion  he 
shall  be  allowed,  and  the  service  to  which  he 
shall  be  assigned.     And  it  can  provide   the 
rules  for  the  government  and  regulation  of 
the  forces  after  they  are  raised,  define  what 
shall   constitute   military   offenses,   and    pre- 
scribe   their    punishment.     No    interference 
with    the   execution    of    this    power    of    the 
national   government  in   the  formation,    or- 
ganization, and  government  of  its  armies  by 
any  state  officials  could  be  permitted  with- 
out greatly  impairing  the  efficiency,  if  it  did 
not  utterly  destroy,  this  branch  of  the  public 
service.    Probably  in  every  county  and  city  in 
the  several  states  there  are  one  or  more  of- 
ficers authorized  by  law  to  issue  writs   of 
habeas  corpus  on  behalf  of  persons  alleged 
to  be  illegally  restrained  of  their   liberty; 
and  if  soldiers  could  be  taken  from  the  army 
of  the  United  States,  and  the  validity  of  their 
enlistment  inquired  into  by  any  one  of  these 
officers,  such   proceeding  could  be  taken   by 
all  of  them,  and  no  movement  could  be  made 
by  the  national   troops  without  their  com- 
manders being  subjected  to  constant  annoy- 
ance and   embarrassment  from  this  source. 
The  experience  of  the  late  rebellion  has  shown 
us  that,  in  times  of  great  popular  excitement,, 
there  may  be  found  in  every  state  large  num- 
bers  ready   and    anxious   to   embarrass   the 
operations    of    the    government,    and    easily 
persuaded   to   believe  every   step    taken   for 
the  enforcement  of  its  authority  illegal  and 
void.  Power  to  issue  writs  of  habeas  corpus 
for  the  discharge  of  soldiers  in  the  military 
service,  in  the  hands  of  parties  thus  disposed, 
might  be  used,  and  often  would  be  used,  U> 
'the  great  detriment  of  the  public  service.    In 
many  exigencies  the  measures  of  the  national 
government  might  in  this  way  be  entirely- 
bereft  of  their  efficacy  and  value.    An  appeal 
in  such  cases  to  this  court,  to  correct  the  er- 
roneous action  of  these  officers,  would  afford 
no  adequate  remedy.    Proceedings  on  habeaa 
corpus  are  summary,  and  the  delay  incident 
to  bringing  the  decision  of  a  state  officer,, 
through  the  highest  tribunal  of  the  state,  to- 
this    court    for    review,    would    necessarily 
occupy  years,  and  in  the  meantime,  where 
the    soldier    was    disehai^ed,    the    mischief 
would  be  accomplished.    It  is  manifest  tlist 
the  powers  of  the  national  government  could 
not  be  exercised  with  energy  and  efficiency  at 
all  times,  if  its  acts  could  be  interfered  with 
and  controlled  for  any  period  by  officers  or 
tribunals  of  another  sovereignty.^ 

Not  only  may  the  congressional  power  be 
exercised  directly,  but  discretionary  powers- 
may  be  delegated  to  the  executive  or  to  statfr 
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officials.  Selectire  Draft  Law  Gases,  reported 
ante,  this  volume,  at  page  856.  So  in  U^ 
S.  V.  Stephens,  245  Fed.  957,  it  was  said: 
''Large  discretionary  powers  in  carrying 
into  execution  the  general  scheme  or  plan 
defined  by  Congress  properly  were  conferred 
upon  the  President  as  the  chief  executive  and 
commander  of  the  army  with  respect  to  the 
choice  of  means  and  other  details.  Legis- 
lative treatment  of  such  matters  with  the 
requisite  particularity  and  with  reference  to 
varying  conditions  and  exigencies  is  im- 
practicable, and  committing  them  to  the  ex- 
ecutive branch  of  government  is  not  to  be 
treated  as  a  del^[ation  of  legislative  power. 
There  is  nothing  novel  or  repugnant  to  the 
Constitution  in  thus  disposing  of  them." 

TartieuUtr  Measures, 

The  provision  of  the  Espionage  Law  (Act 
June  15,  1017,  title  12,  §  2,  Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  16)  that  any  letter, 
booK,  newspaper  or  the  like  "advocating  or 
urging  treason,  insurrection  or  forcible  re- 
sistance to  any  law  of  the  United  States"  is 
nonmailable,  is  sustained  in  the  reported  case 
as  a  valid  exercise  of  the  war  power.  See 
also  Jeffersonian  Pub.  Co.  v.  West,  245  Fed. 
585. 

In  U.  S.  V.  Pierce,  245  Fed.  878,  the  pro- 
vision of  the  Espionage  Act  (title  1,  §  3,  Fed. 
St.  Ann.  Pamph.  Supp.  No.  16,  p.  10) 
penalizing  the  wilful  obstruction  of  enlist- 
ment or  recruiting  was  sustained,  the  court 
saying:  "The  act  of  Congress  in  question 
here  is  one  obviously  enacted  and  necessary 
for  the  preservation  of  our  government  and 
the  enforcement  ol  its  rights.  In  my  judg- 
ment to  deny  its  constitutionality  is  to  deny 
to  the  government  of  the  United  States  the 
power  of  self-preservation  by  suppressing  the 
publication  and  distribution  of  false  state- 
ments made  with  the  intent  to  destroy  the 
morale  and  efficiency  of  our  armies  when  en- 
gaged in  lawful  warfare,  and  prevent  or  inter- 
fere with  their  lawful  oiganization  and  the 
lawful  recruiting  thereof.  Such  publications 
give  aid  and  comfcH-t  to  the  enemy.  If  a  jury 
on  evidence  should  find  that  this  pamphlet 
contains  false  statements  calculated  to  dis- 
courage our  armies  and  enlisted  men,  dis- 
courage oomplianee  with  our  draft  laws,  and 
interfere  with  th^r  enforcement,  or  impair 
the-  morale  of  our  armies,  and  that  it  was 
the  intent  of  the  writer  and  distributor  to 
bring  about  such  results,  can  it  be  justified 
on  the  theory  that  our  Constitution  warrants 
and  protects  the  making  of  such  false  state- 
ments disseminated  for  such  a  purpose?  I 
think  not.  Freedom  of  speech  and  of  the 
press  does  not  give  liberty  to  the  individual 
to  prevent  or  interfere  with  the  preservation 
of  our  government,  or  the  organization  and 


success  of  our  armies,  and  this  may  not  be 
done  under  the  guise  of  advocating  the  princi- 
ples of  a  political  party  or  the  prlDciples  of 
Socialism."  In  U.  S.  v.  Sugarman,  245  Fed. 
604,  the  provision  in  the  same  section  with 
reference  to  attemps  to  cause  insubordination, 
disloyalty,  mutiny  or  refusal  of  duty  in  the 
military  or  naval  forces  was  upheld. 

In  upholding  the  validity  of  the  Selective 
Draft  Law  (Act  May  18,  1917,  Fed.  St.  Ann. 
Pamph.  Supp.  No.  11,  p.  85)  the  court  in 
Selective  Draft  Law  Cases,  reported  antSi 
this  volume,  at  page  856,  sustained  sev- 
eral oonvictions  under  the  sixth  section  for 
aiding  or  encouraging  violations  of  that  act. 
See  also  U.  S.  v.  Sugar,  243  Fed.  423;  Story 
V.  Perkins,  243  Fed.  997 ;  U.  S.  v.  Sugarman, 
245  Fed.  604;  U.  S.  v.  Stephens,  245  Fed.  956; 
Angelus  v.  Sullivan,  246  Fed.  54.  Compare 
U.  S.  V.  Baker,  247  Fed.  124,  wherein  certain 
conduct  was  held  not  to  amount  to  a  viola- 
tion of  the  act. 

In  U.  S.  V.  Casey,  247  Fed.  362,  a  regulation 
made  by  the  secretary  of  war  imder  the  thir- 
teenth section  of  the  Selective  Draft  Act  ( Fed. 
St.  Ann.  Pamph.  Supp.  No.  11,  p.  92)  for- 
bidding the  keeping  of  a  house  of  ill  fame 
within  &ve  miles  of  a  military  camp  was  held 
to  be  valid.  The  court  said:  "Does  the  act 
in  question  contemplate  national  self-preser- 
vation? To  ascertain  its  purpose,  other 
pertinent  provisions  may  be  considered.  It 
provides  by  voluntary  enlistment  and  con- 
scription for  the  raising,  organizing,  and 
equipping  of  a  great  army  to  prosecute 
against  a  powerful  enemy  a  war  provoked  by 
repeated  wrongs  inflicted  on  us  as  a  nation. 
Good  order,  subordination,  and  efficiency  are 
nowhere  so  necessary  to  national  protection 
as  in  the  army.  To  insure  these,  qualities 
section  12  of  the  act  declares  that  the  Presi- 
dent may  make  such  regulations  governing 
the  prohibition  of  alcoholic  liquors  in  or  near 
military  camps,  and  to  the  officers  and  en- 
listed men  of  the  army,  as  he  from  time  to 
time  may  deem  necessary  or  advisable;  that 
no  person,  natural  or  artificial,  shall  sell  or 
supply  or  have  in  his  possession  any  intoxi- 
cating or  spirituous  liquors  at  any  military 
station,  cantonment,  camp,  fort,  post,  officers' 
or  enlisted  men's  club,  in  use  at  the  time  for 
military  purposes  under  the  statute,  but  that 
the  secretary  of  war  may  prescribe  regula- 
tions permitting  the  sale  and  use  of  intoxi- 
cants for  medicinal  purposes;  and  that  it 
shall  be  unlawful  and  a  punishable  offense  to 
sell  any  intoxicating  liquors,  including  beer, 
ale  or  wine,  to  any  officer  or  member  of  the 
military  forces  while  in  uniform,  except  as 
in  the  act  provided.  Section  13  authorizes, 
empowers,  and  directs  the  secretary  of  war 
during  the  present  war  to  do  everything  by 
him  deemed  necessary  to  suppress  and  prevent 
the  keeping  and  setting  up  of  houses  of  ill 
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fame,  brothels,  and  bawdyhouaee  within  such 
distance  as  he  may  deem  needful  of  any  mili- 
tary camp,  station,  fort>  post,  cantonment, 
or  training  or  mobilization  place,  and  de- 
clares that  any  person,  natural  or  artificial, 
receiving  or  permitting  to  be  received  for  im- 
moral purpose/s  any  person  into  any  place, 
structure,  or  building  used  for  the  purpose 
of  lewdness,  assignation,  or  prostitution, 
within  the  distance  so  designated,  or  shall 
permit  any  such  person  to  remain  for  im- 
moral purposes  in  any  of  such  places,  so 
designated,  or  who  shall  violate  the  regu- 
lation promulgated  by  the  secretary  of  war 
to  carry  out  the  object  and  purpose  of  such 
section,  shall  be  guilty  of  a  misdemeanor,  and 
be  punished  by  fine  or  imprisonment,  or  both. 
The  statute  was  framed  in  recognition  of  the 
fact  that  the  greatest  efficiency  attainable  by 
an  army  depends  upon  the  sobriety,  health- 
fulness,  and  high  moral  tone  of  the  soldiers 
composing  it.  Soldiers  addicted  to  the  use 
or  under  the  influence  of  liquor  are  less  order- 
ly, less  obedient,  less  competent  to  discharge 
their  duties,  and  more  prone  to  disease  than 
when  in  their  normal  condition.  If  afflicted 
by  any  of  the  loathsome  diseases  which  may 
be  contracted  in  bawdyhouses,  they  are  not 
only  unfitted  temporarily  at  least  for  the  per- 
formance of  duties,  but  in  some  instances,  on 
account  of  the  communicability  of  such  dis- 
eases, become  a  menace  to  those  with  whom 
they  are  associated.  The  nation,  for  its 
safety,  is  entitled  at  all  times  to  the  best 
service  of  which  its  soldiers  and  all  of  its 
soldiers  are  capable.  This  praiseworthy 
statute  also  operates  for  economy  and  for  the 
safety  of  our  soldiers  and  is  a  pledge  to  their 
relatives  and  friends  that  they  shall  be  so 
cared  for  as  will  not  only  best  protect  their 
country,  but  also  themselves  in  times  of  peril, 
and  that  they  will  not  be  returned  home,  dis- 
solute in  habits,  addicted  to  drink,  or  victims 
of  foul  infectious  disease.  Congress,  in  the 
legitimate  exercise  of  the  war  powers  vested 
in  it  by  the  Constitution,  has  declared  that, 
inasmuch  as  the  efficiency,  good  health,  and 
sound  morals  of  the  army  are  conducive  to 
the  preservation  of  the  nation,  restrictions 
upon  the  sale  of  intoxicants,  and  the  discon- 
tinuance of  houses  of  ill  fame,  bawdyhouses, 
and  brothels,  as  a  means  to  that  end,  are 
necessary  within  given  territorial  limits  dur- 
ing the  existence  of  the  present  war,  and  its 
enactment  is  the  supreme  law  of  the  land.  In 
answer  to  the  argument  that  the  power  to 
establish  the  ordinary  regulations  of  police 
has  been  been  left  to  the  individual  states, 
and  cannot  be  assumed  by  the  national 
government,  it  is  sufficient  to  say  that  the 
statute  here  assailed  rests,  not  upon  the 
police  power,  but  upon  the  war  power,  con- 
ferred on  Congress  and  recognized  by  the  law 
of  nations." 


In  a  few  recent  caaes  state  acts  in  aid  of 
the  prosecution  of  war  have  been  sustained. 
Thus  in  People  ▼.  Sisson,  167  N.  Y.  S.  801, 
in  sustaining  a  state  law  forbidding  the  sale 
of  intoxicants  near  military  camps,  arsenals 
and  the  like,  it  was  said:  *' Accustomed,  as 
we  have  become,  to  the  war  powers  of  the 
federal  government,  we  are  not  to  overlook 
the  unquestioned  war  powers  still  residing  in 
the  state.  While  the  state  cannot  declare 
war,  or  in  itself  carry  it  on,  it  is  bound  to 
render  loyal  aid  to  the  general  government  in 
the  effective  prosecution  of  the  war.  After 
raising  the  military  and  industrial  personnel, 
it  is  still  under  a  duty  to  safeguard  them 
from  evil  influence,  even  when  its  citizens 
have  been  mustered  into  the  federal  militarj 
service.  The  state  has  also  in  good  faith  to 
co-operate  in  the  national  policies  for  war 
efficiency.  In  the  corresponding  Engliali 
statute,  industrial  protection  from  the  sale 
of  intoxicants  is  put  before  the  demands  of 
the  military  service.  By  orders  in  council, 
an  area  may  be  set  off  which  will  be  subject 
to  regulation,  excluding  all  but  the  govern- 
ment from  such  liquor  traffic,  and  imposing 
other  restrictions,  if  it  appear  expedient,  'on 
the  ground  that  war  material  is  being  made, 
or  loaded,  or  unloaded,  or  dealt  with  in  tran- 
sit, in  the  area,  or  that  men  belonging  to  his 
majesty's  naval  or  military  service  are  as- 
sembled in  the  area.'  Stat.  6  A  6  Geo.  V, 
c.  42,  p.  79.  To  win  this  war,  the  industrial 
army  in  factory,  mill,  and  shipyard  may  be- 
come as  necessary  as  the  forces  in  the  field. 
Industrial  masses,  not  having  been  under  mili- 
tary training,  however,  are  therefore  in  great- 
er need  of  protection.  The  state  shares  with 
the  general  government  in  the  duty  to  safe- 
guard the  men  taken  fr<mL  their  homes, 
mustered  into  the  federal  service,  and  as- 
sembled in  military  camps.  But  the  number, 
which  is  now  greater,  gathered  in  war  in- 
dustries, are,  for  the  present,  dependent  for 
their  protection  upon  the  power  of  the  state 
alone." 

In  Cook  V.  Bumquist,  242  Fed.  321,  there 
was  involved  an  order  of  the  Minnesota  com- 
mission of  public  safety,  appointed  under  an 
act  providing  as  follows:  '*In  the  event  of 
war  existing  between  the  United  States  and 
any  foreign  nation,  such  commission  shall 
have  power  to  do  all  acts  and  things  non- 
inconsistent  with  the  constitution  or  laws  of 
the  state  of  Minnesota  or  of  the  United 
States,  which  are  necessary  or  proper  for  the 
public  safety  and  for  the  protection  of  life 
and  public  property  or  private  property  of 
a  character  as  in  the  judgment. of  the  com- 
mission requires  protection,  and  shall  do  and 
perform  all  acts  and  things  necessary  or 
proper  so  that  the  military,  civil  and  in- 
dustrial resources  of  the  state  may  be  most 
efficiently  applied  toward  maintenance  of  the 
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defense  of  the  state  and  nation  and  toward 
the  successful  prosecution  of  such  war,  and 
to  that  end  it  shall  have  all  necessary  power 
not  herein  specifically  enumerated  and  in  ad- 
dition thereto  the  following  specific  powers,'' 
etc.  The  order  in  question  required  the  clos« 
ing  of  saloons  at  an  hour  earlier  than  that 
fixed  by  the  statutes  of  the  state.  Sustaining 
the  order,  the  court  said:  "That  section  con- 
templates several  ends  to  be  attained :  First, 
the  public  safety  is  to  be  guarded.  Protection 
is  to  be  afforded  to  life  and  public  property, 
and  also  to  private  property  of  such  a  char- 
acter as  in  the  judgment  of  the  commission 
requires  protection,  and,  further,  the  com- 
mission is  ordered  to  do  all  acts  and  things 
necessary  or  proper  so  that  the  military,  civil 
and  industrial  resources  of  the  state  may  be 
most  efficiently  applied  for  the  maintenance 
of  the  defense  of  the  state  and  nation,  and 
toward  the  successful  prosecution  of  such 
war.  No  attempt  has  been  made  here  to  show 
that  the  acts  which  are  sought  to  be  ac- 
complished by  order  No.  7  are  not  germane 
to  the  purposes  set  forth  in  section  3,  namely, 
public  safety  and  the  protection  of  life  and 
property,  and  the  application  of  the  resources 
of  the  state  to  accomplish  certain  ends,  I 
take  it  that  no  attack  can  successfully  be 
made  along  that  line,  because  it  goes  without 
saying  that  the  order  here  in  question,  if  it 
were  earried  out,  would  have  some  relation 
at  least,  whether  direct  or  indirect,  to  the 
ends  sought  to  be  attained;  that  is,  public 
safety,  and  the  protection  of  life  and  prop- 
erty, and  the  application  of  the  resources  of 
the  state  to  the  specific  purposes.  In  fact,  it 
can  hardly  be  disputed  that  the  relation 
would  be  direct,  and  the  effect  substantiaL 
Nor  do  I  think  that  the  issuance  of  order  No. 
7  is  without  the  purview  of  the  provisions  of 
chapter  261..  In  my  judgment,  said  order  is 
within  special  power  No.  3  in  section  3  of  the 
act,  and  also  within  the  powers  granted  in 
the  first  paragraph  of  section  3  of  the  act. 
The  words  'noninconsistent  with  the  . 
laws  of  the  state  of  Minnesota,'  contained  in 
section  3,  should  not  be  given  a  narrow  con- 
struction in  view  of  the  broad  purposes  of  the 
act  and  the  great  emergency  it  was  intended 
to  meet.  The  words  above  quoted  should 
rather  be  held  to  mean  not  inconsistent  with 
the  broad  purposes,  the  underlying  principles, 
and  the  fundamental  requirements  of  the 
laws  of  Minnesota.  With  such  a  construction 
placed  upon  section  3,  the  order  No.  7  is  well 
within  the  purview  of  the  act." 

In  State  v.  Hohm  (Minn.)  166  N.  W.  181, 
the  court  upheld  a  state  law  penalizing  speech 
or  conduct  designed  to  disoourage  enlistment 
in  the  military  or  naval  service  of  the  United 
States,  saying:  "State  statutes  do  not  of- 
fend against  the  constitutional  provisions 
cited  unless  they  trench  upon  the  power  of 


the  national  government  to  raise  troops,  or 
interfere  with  or  hinder  the  operation  of  the 
federal  laws  governing  such  matters.  The 
statute  here  in  question  does  neither;  it  mere- 
ly prohibits  advocating,  within  this  state, 
Ihat  men  should  not  enlist  and  should  not 
aid  in  prosecuting  the  war  against  the  pub- 
lic enemies.  In  enacting  it  as  a  police  regu- 
lation, the  legislature  was  well  within  its 
province.  Neither  do  we  think  that  the  so- 
called  JCsplonage  Law  of  June  15,  1917, 
passed  by  Congress,  abrogates  or  supersedes 
this  statute.  The  citizens  of  the  state  are 
also  citizens  of  the  United  States  and  owe  a 
duty  both  to  the  state  and  to  the  United 
States.  The  state  is  a  part  of  the  nation  and 
owes  a  duty  to  the  nation  to  support,  in  full 
measure,  the  efforts  of  the  national  govern- 
ment to  secure  the  safety  and  protect  the 
rights  of  its  citizens  and  to  preserve,  main- 
tain, and  enforce  the  sovereign  rights  of  the 
nation  against  the  public  enemies,  and  to  that 
end  the  state  may  require  its  citizens  to  re- 
frain from  any  act  which  will  interfere  with 
or  impede  the  national  government  in  ef- 
fectively prosecuting  the  war  against  such 
public  enemies.  It  is  the  duty  of  all  citizens 
of  the  state  to  aid  the  state  in  performing 
its  duties  as  a  part  of  the  nation,  and  the 
fact  that  such  citizens  are  also  citizens  of  the 
United  States  and  owe  a  direct  duty  to  the 
nation  does  not  absolve  them  from  their  duty 
to  the  state  nor  preclude  the  state  from  en- 
forcing such  duty." 


BREWER  ET  AL. 


▼. 


BROWKINO  ET  AX.. 


Mississippi  Supreme  Court — July  2,  1017. 
116  Mt8B.  3S8;  76  So.  267,  610. 


Appeal  aad  Error  —  Beeosid  Appeal  — 
Review  of  PreTioue  Holding. 

While  the  supreme  court  will  not  ordina- 
rily review  its  previous  holding  on  a  subse- 
quent appeal,  yet  the  so-called  "law  of  the 
case"  is  not  binding  when  clearly  erroneous 
and  leading  to  unjust  results,  especially 
where  no  rights  have  accrued  in  reliance  upon 
the  former  decision. 

Adoption  —  Inheritance    By    Adopted 
Child  —  What  I*aw  Ooverna. 

Where  a  child  was  adopted  in  Kentucky, 
under  whose  laws  it  inherits  land  from  its 
foster  parent,  and  upon  its  decease  in  infancy 
without  issue  the  land  so  inherited  reverts  to 
the  next  of  kin  of  such  foster  parent,  such 
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inheritance  nxles  do  not  violate  the  eonetita- 
tion  or  public  policy  of  Mississippi,  and  will 
be  applied  to  lands  there  situated. 
[See  note  at  end  of  this  case.] 

Stare     Decisis   —   Power    to     Ovemale 
Previous  Deoision. 

Under  Const.  1800,  §  144,  vesting  the  judi- 
cial power  of  the  state  in  the  supreme  court 
and  such  other  courts  as  are  provided  for  in 
the  constitution,  and  section  146,  providing 
that  the  supreme  court  shall  have  such  juris- 
diction as  properly  belongs  to  a  court  of  ap- 
peals, there  is  no  constitutional  restriction  on 
the  power  of  the  supreme  court  to  overrule  or 
change  decisions  which  in  its  opinion  are 
erroneous  or  wrongful. 

Propriety  of  OTermliag  ProTions  De- 
oision. 

The  supreme  court  will  overrule  decided 
cases  which  operate  to  effect  injustice  or  lead 
to  wrong  results,  though  decided  by  the  great 
judges  of  the  past. 

Appeal  from  Chancery  Court,  Sunflower 
countv:     Thomas,  Chancellor. 

Action  by  Earl  Brewer  et  al.,  plaintiffs, 
against  Agnes  Browning  et  al.,  defendants. 
Judgment  for  plaintiffs.  Def^idants  appeal. 
The  facts   are  stated   in  the   opinion.     Rb- 

VEBSED. 

FloioerSt  Brwjon,  Chambers  d  Cooper  for 
appellants. 

D,  M.  Quinn,  S,  F,  Davia  and  J.  Holmes 
Baker  for  appellees. 

[359]  Etheridge,  J. — On  the  16th  day  of 
July,  1901,  Church  W.  Rule  and  his  wife, 
Lula  A.  Rule,  who  were  then  living  and 
having  their  domicile  in  Sunflower  county, 
Miss.,  and  then  being  without  children,  and 
being  in  the  state  of  Kentucky,  presumably 
on  a  visit  there,  on  said  date  signed  what 
is  called  in  the  record  "articles  of  adoption." 
This  adoption  was  signed  jointly  by  Church 
W.  Rule  and  his  wife  on  the  one  part  and 
the  Louisville  Baptist  Orphans*  Home,  by 
its  president,  on  the  other  part,  by  which 
Church  W.  Rule  and  his  wife,  Lula  A,  Rule, 
are  said  to  have  adopted  a  child,  then  about 
three  years  of  age,  and  an  inmate  of  said 
institution,  named  Lula  May  Browning.  By 
said  adoption  the  said  Rule  and  wife  obli- 
gated themselves  to  adopt  the  said  infant, 
Lula  May  Browning,  "and  do  hereby  adopt 
said  Lula  May  Browning,  and  covenant  with 
said  Louisville  Baptist  Orphans*  Home  that 
said  Lula  May  Browning  shall  bear  from 
this  time  forward  the  same  legal  relation  to 
them  as  if  she  had  been  born  unto  them,  and 
were  their  child,  especially  as  to  such  prop- 
erty as  would  descend  to  her  were  she  their 
child."  After  signing  said  articles  of  adop- 
tion. Church  W.  Rule  and  his  wife  took  the 
said  infant  to  their  home  in  Sunflower  coun- 


ty. Miss.,  and  there  it  oeeupied  the  relation 
of  child  to  them,  and  was  treated  by  them  ae 
their  child,  up  to  the  time  of  their  deaths, 
respectively. 

It  appears  that  the  Louisrille  Baptist 
Orphans'  Home  was  chartered  and  incor- 
porated by  an  act  of  the  General  Aasem- 
bly  of  Kentucky,  approved  January  28,  1870 
[360]  (Laws  1869-70,  chapter  107),  and 
amended  by  an  act  approved  January  31, 1880 
(Laws  1879-80,  chapter  108),  and  that  by 
virtue  of  its  charter  it  was  invested  with  all 
the  rights  of  parents  and  natural  guardians 
of  any  child  committed  to  its  care,  and  that 
it  was  also  empowered  to  permit  any  snitable 
person  to  adopt  any  child  in  its  custody  and 
control  as  their  own  child  upon  proper  cove- 
nants in  writing  being  executed  by  such  per- 
sons and  its  president,  and  acknowledged  by 
such  persons  and  its  president,  and  acknowl- 
edged or  proven  in  the  clerk's  office  of  Jeffer- 
son county,  Ky.,  as  deeds  may  be,  and  by  the 
amendment  of  1880  to  this  charter  it  was 
provided  that  by  the  articles  of  adoption, 
when  executed  and  recorded,  ''such  child 
shall  become  the  heir  at  law  of  such  person  so 
adopting  him  or  her,  and  be  as  capable  of 
inheriting  as  though  he  or  she  were  the  child 
of  said  person,"  etc.  It  appears  also  that 
the  supreme  court  of  Kentucky  has  held  this 
act  of  incorporation  constitutional,  and  that 
when  this  contract  was  executed  it  amounted 
there  to  a  complete  adoption,  and  authorized 
the  child  adopted  to  inherit  as  if  it  were  the 
natural  child  of  its  parents. 

On  August  9,  1898,  Mrs.  M.  J.  Rule,  the 
mother  of  Church  W.  Rule,  died  in  Sunflower 
county,  Miss.,  leaving  a  considerable  body  of 
land  which  descended  upon  her  death  to  her 
children,  one  of  whom  was  Church  W.  Rule. 
Church  W.  Rule  died  February  7,  1903,  leav- 
ing his  wife  and  the  adopted*  child,  Lula 
May  Browning,  but  no  children  bom  to  him- 
self and  wife.  In  1903  there  was  a  snit 
filed  in  the  chancery  court  of  Sunflower  coun- 
ty for  a  partition  of  the  lands  left  by  Mrs. 
Mary  J.  Rule,  mother  of  Church  W.  Rule, 
among  the  heirs  then  surviving,  and  the 
widow  of  Church  W.  Rule  and  Lula  May 
Browning  Rule  were  ^ade  parties.  In  this 
suit  in  the  chancery  court  the  bill  of  com- 
plaint filed  contained  the  [361]  following 
provision  with '  reference  to  the  position  or 
status  of  Lula  May  Browning  Rule,  to  wit: 

"The  said  minor,  Lula  May  Browning  Rale, 
was  never  adopted  by  any  proceedings  in  court 
according  to  the  laws  of  the  state  of  Missia- 
sippi,  but  said  Church  W.  Rule  and  his  wife, 
Lula  A.  Rule,  made  their  certain  contract 
in  writing  with  Louisville  Baptist  Orphans' 
Home  bearing  date  of  16th  of  July,  1901, 
executed  in  triplicate  and  signed  by  the  said 
Church  W.  Rule  and  Lula  A.  Rule  and  the 
said  Louisville  Baptist  Orphans'  Home.    By 
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said   contract  it  was  agreed  that  the  said 
Church  W.  Rule  and  his  wife,  Lula  A.  Rule, 
ahould  adopt,  and  they  did  thereby  adopt,  said 
minor,  whose  name  at  that  time  was  Lula 
Jday  Browning,  and  that  the  said  Lula  May 
Browning  should,  from  that  time  forth,  bear 
the   same   relation  to  the   said    Church   W. 
Rule  and  his  wife,  Lula  A.  Rule,  as  if  she 
had   been   bom   unto  them   and   were  their 
child,  especially  as  to  such  property  as  would 
descend  to  her  if  she  were  their  child.    Com- 
plainants  file  herewith  a  copy  of  this  con- 
tract as  a  part  of  this  bill,  and  mark  the 
same  'Exhibit  A.'     Complainants  allege  that 
from  that  time  up  to  the  time  of  the  death 
of  the  said  Church  W.  Rule  the  said  Church 
W.  Rule  and  his  said  wife  have  had  the  care, 
custody,  and  control  of  the  said  minor,  and 
the  said  child  is  now  in  the  care  and  custody 
of   said  Lula  A.  Rule.     Your  complainants 
advise  that  by  said  articles  of  adoption,  al- 
though  there  have  been   no  proceedings   in 
the  court,  the  said  child  is  entitled  to  have 
a  child's  part  in  the  said  estate  of  Church 
W.    Rule,   but   complainant,   Lula   A.   Rule, 
submits   this   question   for    decision   of   this 
court:     The  said  Lula  A.  Rule  is  now  the 
legally  appointed  guardian  of  the  said  Lula 
May  Browning  Rule.    .    .    .    It  is  asked  that 
jour  honor  may  adjudicate  whether  tlie  mi- 
nor, Lula  May  Browning,  has  an  interest  in 
the   said  estate.'     This  bill  of  complaint  be- 
ing filed  by  Lula  A.  [362]  Rule  and  others 
in    cause   No.    1100   of   the   chancery   court 
docket  of  Sunflower  coimty.  Miss." 

The  prayer  of  the  bill,  among  other  things, 
asks  that  ''your  honor  may  adjudicate  wheth- 
er the  said  Lula  May  Browning  Rule  has  an 
interest  in  the  said  estate.*'  A  guardian  ad 
litem  was  appointed  for  the  minors  in  the 
suit,  including  Lula  May  Browning  Rule,  and 
the  answers  of  the  guardian  ad  litem  sub- 
mitting the  interests  of  the  minors  to  the 
protection  of  thQ  court  and  praying  that  the 
allegations  of  the  bill  be  required  to  be  sub- 
stantiated by  strictly  legal  proof.  The 
Chancellor  rendered  a  written  opinion  in 
which  he  held  that  Lula  May  Rule  was  in 
fact  adopted  by  Church  W.  Rule  and  his 
wife,  and  as  such  adopted  child  inherited  one- 
half  of  the  estate  and  lands  in  Mississippi 
of  Church  W.  Rule,  and  in  the  decree  of 
partition  set  apart  one  of  the  four  shares 
to  Lula  A.  Rule  and  her  adopted  child,  Lula 
May  Rule,  and  from  this  decree  there  was 
no  appeal  prosecuted,  and  the  right  to  an 
appeal  has  long  since  been  barred  by  the 
statute  of  limitations.  After  this  decree, 
and  on  the  29th  day  of  November,  1905,  the 
infant,  Lula  May  l^rowning  Rule,  died.  Mrs. 
Lula  A.  Rule,  after  the  death  of  Church 
W.  Rule,  married  one  J.  B.  Fisher,  and  after 
such  marriage  Lula  A.  Rule  Fisher,  formerly 
the  wife  of  Church  W.  Rule,  died  leaving  her 


husband,  J.  B.  Fisher,  who  was  one  of  the 
parties  to  the  former  appeal  in  this  cause, 
but  who  since  said  appeal  has  disposed  of  his 
interests  and  claims  to  other  appellants  in 
this  case.  Subsequently  to  the  death  of  Lula 
A.  Rule  Fisher,  the  brothers  and  sisters  by 
natural  blood  of  Lula  May  Browning  Rule 
filed  their  bill  in  the  chancery  court,  praying 
for  a  partition  of  the  lands  set  apart  to 
Lula  A.  Rule  and  Lula  May  Browning  Rule 
by  the  cause  No.  1100  jointly  to  be  divided 
between  the  brothers  and  sisters  of  Lula  May 
Browning  Rule  by  the  blood,  and  "the  appel- 
lants are  original  defendants  in  said  suit. 
This  bill  for  a  partition  [363]  came  on  for 
hearing  in  the  chancery  court  of  Sunflower 
county,  Miss.,  and  the  chancellor  adjudged 
that  the  brothers  and  sisters  of  the  blood  of 
Lula  May  Browning  Rule  wo.uld  inherit  her 
interest  in  the  said  lands  to  the  exclusion  of 
Lula  A.  Rule  Fisher  and  her  heirs,  and  or- 
dered a  partition  of  the  said  property  in 
accordance  with  the  prayer  of  the  bill,  which 
order  an  interlocutory  appeal  was  allowed  to 
this  court,  and  was  decided  by  this  court  in 
the  case  of  Fisher  v.  Browning,  107  Miss. 
729,  Ann.  Cas.  1917C  466,  66  So.  132,  in 
which  opinion,  this  court,  as  then  constituted, 
adjudged  that  the  decree  of  the  chancellor  • 
in  cause  Na  1100  in  Sunflower  county  ad- 
judicated that  Lula  May  Browning  Rule  in- 
herited one-half  of  the  estate  of  Church  W. 
Rule,  and  that  said  judgment  constituted 
res  adjudioata,  but  decided  that  the  chan- 
cellor was  wrong  in  holding  in  that  cause 
thftt  Lula  May  Browning  Rule  was  entitled 
to  inherit  from  Church  W.  Rule  as  to  lands 
under  the  laws  of  the  state  of  Mississippi, 
and  that  the  public  policy  of  Mississippi  with 
reference  to  inheritance  of  lands  would  be 
violated  by  adoption  of  a  rule  of  comity  as 
applied  to  adopted  children  in  Kentucky,  per- 
mitting them  to  inherit  as  heirs  under  the 
laws  of  this  state.  They  also  held  that  the 
property  allotted  to  the  said  Lula  May 
Browning  Rule  should  go  to  the  sisters  and>. 
brothers  of  the  blood  to  the  exclusion  of  the 
adopting  parent,  Mrs.  Lula  A.  Rule  Fisher, 
and  her  heirs.  The  cause  was  remanded  for 
further  proceedings,  and  partition  was  made 
in  accordance  with  the  •  former  decree  re- 
ported to  the  court  and  confirmed,  and  final 
appeal  is  prosecuted  here  froiki  that  decree. 

Several  questions  are  presented  now  for 
consideration,  among  which  the  following 
may  be  stated:  Is  the  opinion  of  this  court 
on  the  former  appeal  conclusive  on  the  court 
now  under  the  doctrine  of  the  law  of  the 
case?  Second.  If  not,  was  Lula  May  Brown- 
ing  entitled  to  inherit  from  the  adopted 
parents.  Church  W.  Rule  and  [364]  Lula  A. 
Rule?  Third.  If  she  was,  would  the  prop- 
erty inherited  at  the  time  of  her  death  go 
to  t)ie  brothers  and  sisters  of  the  blood,  or 
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would  it  go  to  the  adopted  mother  and  her 
heirs  to  the  exclusion  of  the  sisters  and 
brothers  of  the  blood? 

As  to  the  first  ground,  whether  or  not  the 
former  decision  of  this  court  constitutes  the 
law  of  the  case  in  such  sense  as  this  court 
on  this  appeal  is  bound  to  follow  it  is  not 
free  from  difficulty  because  of  the.  well-rec- 
ognized rule  that  the  court,  ordinarily,  after 
having  laid  down  principles  governing  a  case 
on  one  appeal,  will  not  review  its  holdings 
on  a  subsequent  appeal,  but  will  ordinarily 
adhere  to  its  former  decision  and  not  inquire 
into  its  correctness.  We  do  not  think,  how- 
ever, that  this  rule  is  so  fixed  and  binding 
upon  the  court  that  it  may  not  depart  from 
its  former  decision  on  a  subsequent  appeal 
if  the  former  decision  in  its  judgment  after 
mature  consideration  is  erroneous  and  wrong- 
ful and  would  lead  to  unjust  results.  Where 
the  facts  are  the  same,  and  where  there  has 
been  no  change  of  conditions  or  situations 
as  that  a  change  of  decision  would  work 
wrong  and  injustice,  the  court  may,  on  the 
subsequent  appeal,  correct  its  former  decision 
where  it  is  manifestly  wrong.  In  the  pres- 
ent case  there  is  no  such  change  of  condition 
as  would  inflict  any  hardship  upon  any  party 
or  person,  and  we  are  satisfied  that  the  court 
reached  the  wrong  conclusion  in  its  former 
opinion.  This  court  has,  on  more  than  one 
occasion,  departed  from  its  first  announce- 
ment on  subsequent  appeal  of  the  same  case 
where  there  had  been  no  change  of  conditions, 
or  accrual  of  other  rights  that  would  be 
harmed  or  prejudiced  by  the  other  decision. 
In  Maxwell  v.  Harkleroad,  77  Miss.  456,  27 
So.  990,  this  court  said: 

*'It  is  further,  in  justice  to  the  learned 
chancellor  below,  to  be  said  that  the  decree 
rendered  by  him  was  induced  by  the  opinion 
(formerly  delivered  by  the  writer  [865]  here- 
of) of  this  court.  It  is  not  a  duty  merely, 
but  a  pleasure,  to  correct  error  at  the  earli- 
est possible  moment,  and  we  are  glad  of  the 
opportunity  to  do  this  in  this  case,  while 
it  is  still  pending  undetermined." 

See  also  2  R.  C.  L.  p.  226,  section  188, 
where  it  is  said: 

"The  better  rule,  and  that  more  in  accord 
with  justice,  is  that,  though  ordinarily  a 
question  considered  and  determined  in  the 
appeal  is  deemed  to  be  settled  and  not  open 
to  re-examination,  on-  a  second  appeal  it  is 
not  an  inflexible  rule,  and  if  the  prior  decision 
is  palpably  erroneous,  it  is  competent  for  the 
court  to  correct  it  on  the  second  appeal." 

See  also  Missouri,  etc.  R.  Co.  v.  Merrill, 
G5  Kan.  436,  70  Pac.  358,  59  L.R.A.  711,  93 
Am.  St.  Rep.  287,  where  Justice  Smith, 
speaking  for  the  court,  says: 

"Counsel  for  defendant  in  error  .  .  . 
insists  that  the  former  decision  must  goyem 
on  the  second  appeal.    This  would  come  to  us 


with  more  force  if  we  were  not  now  consid- 
ering the  same  case  with  the  same  parties 
before  the  court.  If  an  erroneous  decision  has 
been  made,  it  ought  to  be  corrected  speedily, 
especially  when  it  can  be  done  before  the 
litigation  in  which  the  error  has  been  com- 
mitted has  terminated  finally." 

See  also  Ellison  v.  Georgia  R.  Co.  87  6a 
691,  13  S.  E.  809  (where  Bleckley,  C.  J.,  says: 
"The  only  treatment  for  a  great  and  glaring 
error  affecting  the  current  administration  of 
justice  in  all  courts  of  original  jurisdiction 
is  to  correct  it.  When  an  error  of  this  mag- 
nitude, and  which  moves  in  so  wide  an  orbit, 
competes  with  truth  in  the  struggle  for  ex- 
istence, the  maxim  for  a  supreme  court,  su- 
preme in  the  majesty  of  duty  as  well  as  in 
the  majesty  of  power,  is  not  'Stare  decisis,* 
but  'Fioft  jiMtitia  ruat  caelum*  [Let  right 
be  done,  though  the  heavens  should  fall]") ; 
Messinger  v.  Anderson,  225  U.  S.  436,  32  S. 
Ct.  740,  56  U.  S.  (L.  ed.)  1152  (where  the 
supreme  court  of  the  United  States  said: 
"In  the  absence  of  statute,  the  phrase  'law 
of  the  case,'  as  applied  to  the  effect  of  pre- 
vious orders  on  the  later  action  of  the  court 
rendering  [366]  them  in  the  same  case  mere- 
ly expresses  the  practice  of  courts  generally 
to  refuse  to  reopen  what  has  been  decided — 
not  a  limit  to  their  power" ) ;  King  v.  West 
Virginia,  216  U.  S.  101,  .30  S.  a.  225,  54 
U.  S.  (L.  ed.)  401;  Remington  v.  Central 
Pac.  R.  Co.  198  U.  S.  100,  25  S.  Ct.  577,  49 
U.  8.  (L.  ed.)  963. 

The  opinion  of  Cook,  J.,  in  Johnson  t. 
Success  Brick  Machinery  Co.  104  Miss.  217, 
61  So.  178,  62  So.  4,  is  pressed  on  us  as  be- 
ing conclusive  on  us  on  the  law  of  the  case 
as  applied  to  this  appeal.  We  think  the 
language  used  in  that  opinion  as  to  the 
binding  effect  of  a  decision  on  first  appeal 
is  too  broad.  We  do  not  approve  of  that 
portion  of  the  opinion  which  states: 

"If  the  decision  of  the  court  upon  the 
original  appeal  was  made  upon  a  record 
which,  in  all  substantial  particulars  was  the 
same  as  now  before  us,  we  must  decide  now 
as  we  decided  then,  however  wrong  we  may 
believe  the  court  was  in  the  first  instance. 
This  is  the  law,  and  we  do  not  question  its 
wisdom;  nor  do  we  wish  to  evade  rules  in 
order  to  right  a  real  or  imaginary  wrong." 

We  think  courts  are  created  and  main- 
tained and  sworn  to  administer  justice,  and 
not  to  adhere  strictly  to  arbitrary  rules. 
When  a  rule  of  decision  defeats  justice  or 
seriously  impairs  it,  it  should  be  departed 
from  rather  than  followed.  Rules  are  made 
to  secure  justice,  not  defeat  it.  We  think 
the  rule  of  "the  law  of  the  case"  is  a  good 
rule  of  practice,  and  should  be  followed,  ex- 
cept in  rare  cases  where  the  decision  is  mani- 
festly and  palpably  erroneous  and  to  follow 
it  would  result  in  grave  injustice  being  done. 


BREWER  V.  BROWNING. 

115  Miss.  S58, 


1017 


The  decree  of  the  chancellor  in  cause  1100, 
being  re$  adjudicaia,  established  the  status 
of  adoption  between  parent  and  child  under 
the  laws  of  Kentucky,  and  it  was  by  virtue 
of  this  status  so  established  by  our  state 
courts  that  the  child  took  the  one-half  in- 
terest in  the  property  of  the  deceased  adop- 
tive father;  and  by  virtue  of  the  same  status 
the  adoptive  mother  took  the  child's  interest 
in  the  property  at  its  death.  If  the  adjudi- 
cation [367]  of  the  st^Uus  by  the  chancellor  in 
cause  1100  is  res  adjudicata^  as  held  by  Jus- 
tice Owens  in  the  former  decision  of  this 
court,  then  such  status  should  not  be  fol- 
lowed in  part  and  ignored  in  part.  The 
relation  and  status  established  should  be 
observed  throughout  with  reference  to  the 
descent  of  the  property  involved. 

As  to  the  second  proposition  as  to  wheth- 
er or  not  Lulu  May  Browning  Rule,  the 
adopted  child,  was  entitled  under  the  facts 
atated  to  inherit  from  the  adoptive  parent 
Church  W.  Rule,  the  former  opinion  held 
that  to  permit  such  inheritance  would  vio- 
late the  public  policy  of  this  state,  and 
while,  under  the  law  of  Kentucky  the  adop- 
tion had  the  effect  of  conferring  upon  the 
adopted  child  full  capacity  to  inherit  lands 
or  personal  property  in  Kentucky  as  a  natur- 
al child,  still  it  was  contrary  to  the  public 
policy  of  Mississippi  for  such  child  to  in- 
herit lands  in  Mississippi,  and  that  the  rule 
of  comity  would  not  require  the  state  to 
adopt  the  Kentucky  law  upon  that  subject, 
or  recognize  the  status  of  parent  and  child 
created  under  the  laws  of  Kentucky  by  rea- 
son of  the  adoption.  The  eourt  on  this  sub- 
ject says: 

"We  recognize  that  the  weight  of  authority 
and  trend  of  modern  decisions  is  to  the  effect 
that  every  other  state  will  recognize  the 
status  of  the  state  creating  it,  and  will  give 
effect  to  it  just  as  if  that  status  were  created 
under  the  law  of  the  state  where  it  is  in- 
voked, but  provided  always  that  the  status 
and  the  rights  flowing  from  it  are  by  laws 
of  the  state  which  are  in  harmony  ana  con- 
sistent with  the  laws  and  public  policy  of 
the  state  where  it  is  invoked,  and  that  there- 
fore Mississippi  will  recognize  the  status  of 
the  child,  created  in  Kentucky,  as  the  adopt- 
ed child  of  Church  W.  Rule,  &nd  will  enforce 
all  the  rights  of  the  child  in  that  situation 
here,  provided  the  rights  flowing  from  thiit 
adoption  in  Kentucky  and  the  laws  of  that 
state  on  the  same  subject  are  not  inconsist- 
ent with  or  opposed  to  the  laws  or  public 
policy  of  this  state  on  the  same  subject. 
.  .  .  We  do  not  believe,  however,  that  this 
child  was  capacitated  by  the  adoption  in 
Kentucky  [368]  to  inherit  lands  in  Missis- 
sippi, because  the  laws  of  Kentucky  are  in- 
consistent with  and  antagonistic  to  our  Con- 
stitution and  laws  on  the  same  subject,  and 


to  the  public  policy  of  Mississippi  on  that 
subject,  as  such  public  policy  is  found  in  our 
statutes  and  Constitution,  and  for  that  rea- 
son we  do  not  believe  that  Mississippi  is 
bound  to  recognize  this  adoption  by  contract, 
as  it  was  made  in  Kentucky,  to  be  valid  and 
binding  in  Mississippi  as  to  confer  upon  the 
child  the  capacity  to  inherit  lands  in  Mis- 
sissippi." 

If  we  understand  the  opinion  in  the  former 
case,  it  holds  that  it  would  be  inconsistent 
with  the  laws  and  Constitution  of  Mississip- 
pi for  an  adopted  child  to  inherit  lands  under 
the  statutes  of  Mississippi.  The  court  seems 
to  have  been  of  the  opinion  that  it  was  not 
possible  for  an  adopted  child,  adopted  under 
the  laws  of  Mississippi,  to  inherit  as  an  heir 
of  the  adopting  parent.  We  are  at  loss  to 
understand  how  the  court  reached  this  con- 
clusion, in  view  of  the  previous  decision  of 
Adams  v.  Adams,  reported  in  102  Miss.  259, 
59  So.  84  Ann.  Cas.  1914D  235,  where  this 
court  held  that,  where  a  petition  was  filed 
under  the  Code  pertaining  to  the  adoption 
of  children,  seeking  the  adoption  of  a  minor, 
and  a  decree  was  entered  providing  that  the 
custody  of  the  minor  be  awarded  to  the  adopt- 
ing father,  and  that  he  be  clothed  with  all 
the  rights  and  bound  by  all  the  obligations 
with  reference  to  said  child  as  that  of  a 
parent,  and  that  said  child  be  clothed  with 
all  the  rights  and  bound  by  all  the  obliga- 
tions with  reference  to  the  adopting  father 
and  his  estate,  real  and  personal,  at  his 
death,  as  that  of  a  daughter,  and  that  the 
name  of  the  child  be  changed  to  that  of  the 
adopting  father,  holding  that  such  a  decree 
under  our  laws  creates  a  relationship  of  heir 
on  the  part  of  the  adopted  daughter.  It  is 
therefore  not  contrary  of  the  Constitution, 
laws,  and  public  policy  of  Mississippi  for  a 
person  to  adopt  a  child  so  as  to  make  it  an 
heir  and  capable  of  inheriting  both  real  and 
personal  property. 

[369]  In  the  case  of  Finley  v.  Brown,  122 
Tenn.  316,  123  S.  W.  359,  25  L.R.A.(N.8.) 
1285,  the  Tennessee  court  in  an  able  opinion 
holds  that  a  child  adopted  in  one  state  under 
the  law  of  comity  has  a  right  to  inherit  real 
estate  situated  in  another  state  even  as  to 
lands.  In  the  report  of  the  L.R.A.  there  is 
a  case  note  in  which  the  learned  editor  of 
this  series  says: 

"As  indicated  in  those  notes,  the  decision 
of  the  .  .  .  court  in  Finley  v.  Brown, 
giving  effect  to  the  foreign  adoption  for  the 
pi^rposes  of  inheriting  real  estate  in  Tennes- 
see, is  sustained  by  the  weight  of  authority 
in  this  country." 

See  also  as  supporting  this  doctrine,  Warren 
V.  Prescott,  84  Me.  483,  24  Atl.  948,  30  Am. 
St.  Rep.  370,  17  L.R.A.  435,  65  L.R.A.  186, 

8  L.R.A.  747 ;  Hockaday  v.  Lynn,  200  Mo.  456, 

9  Ann.  Cas.  775,  98  S.  W.  585,  118  Am.  St. 
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Rep.  672,  8  L.R.A.{N.S.)  117;  Fosburg  v. 
Rogers,  114  Mo.  122,  21  S.  W.  82,  19  L.R.A. 
201;  Nugent  v.  Powell,  4  Wyo.  173,  33  Pac. 
23,  62  Am.  St.  Rep.  17,  20  L.R.A.  199;  In  re 
Johnson,  98  Cal.  531,  33  Pac.  460,  21  L.R.A. 
380;  Schiltz  v.  Roenitz,  86  Wis.  31,  56  N.  W. 
194,  39  Am.  St.  Rep.  873,  21  L.R.A.  483; 
Wright  V.  Wright,  99  Mich.  170,  68  N.  W.  54, 
23  L.R.A.  190;  Van  Matre  v.  Sankey,  148 
111.  536,  36  N.  E.  628,  39  Am,  St.  Rep.  196, 
23  L.R. A.  665 ;  Long  v.  Hess,  154  111.  482,  40 
N..  E.  335,  45  Am.  St.  Rep.  143,  27  L.R.A. 
791;  Murphy  v.  Portrum,  95  Tcnn.  605,  32 
S.  W.  633,  30  L.R.A.  263;  Gray  v.  Holmes, 
67  Kan.  217,  47  Pac.  596,  33  L.R.A.  207; 
Hartvvell  v.  Tefft,  19  R.  I.  644,  35  Atl.  882, 
34  L.R.A.  600;  Humphries  v.  Davis,  100  Ind. 
369. 

In  our  view  it  would  be  unjust  to  both 
parent  and  child  under  the  adoption  made 
such  by.  the  law  of  one  state  in  which  they 
are  given  full  right  of  parent  and  child  to 
hold  that  the  mere  fact  of  moving  to  an- 
other state  would  upset  and  unsettle  this 
relationship.  It  is  of  the  upmost  import- 
ance that  the  status  of  this  character  should 
be  maintained  so  far  as  it  is  possible  to  do 
it  without  doing  violence  to  the  laws  and 
institutions  of  the  state  wherein  the  parties 
have  moved.  It  was  undoubtedly  the  inten- 
tion of  Church  W.  Rule  and  his  wife  in  adopt- 
ing this  child  to  give  the  child  all  the  rights 
of  a  natural  child  and  this  intention  should 
be  carried  out  to  the  fullest  extent  permit- 
ted by  the  laws  of  this  state.  Under  the  Ken- 
tucky law  the  adopted  child  (adopted  in  the 
manner  this  one  was),  inherits  from  the 
adopting  parent  as  a  natural  child  and  is  for 
all  legal  intents  and  purposes  the  real  child 
of  the  adopting  parent,  and  under  the  laws 
of  that  state  the  adopting  parents  are  the 
heirs  of  the  adopted  child  in  the  case  of  the 
death  of  the  child  without  issue  and  inherit 
from  the  child  all  property  which  it  had 
derived  from  the  [370]  adopting  parents  or 
either  of  them.  According  to  the  construction 
of  courts  of  Kentucky  the  identical  contract 
here  involved  created  the  legal  aiatuB  of  par- 
ent and  child  between  Mr.  and  Mrs.  Rule  on 
the  one  part  and  Mary  Browning  on  the  oth- 
er. If  this  is  true  in  Kentucky,  why  is  it 
not  true  also  in  Mississippi  ?  We  are  unable 
to  appreciate  the  idea  that  this  state  will 
not  fully  and  completely  recognize  and  en- 
force a  status  thus  created  in  Kentucky. 
When  we  apply  our  laws  to  the  Kentucky 
status  we  find  no  difficulty  in  defining  the 
reciprocal  rights  of  the  parties  to  the  articles 
of  adoption.  Lula  May  Browning  inherits 
the  property  of  her  adopting  father  and 
mother,  and  why?  Because  she  is  their 
child  in  legal  contemplation.  When  the 
child  died  intestate  Mrs.  Rule  inherited  her 
property,  and  why?     Because  Mrs.  Rule  in 


legal  contemplation  is  the  mother  of  the  de- 
ceased child.     There  is  no  possible  way  in 
which  Lula  May  Browning  could  have  in- 
herited the  property  in  controversy  except 
by  reason  of  her  legal  status  of  daughter  to 
her  deceased  father,  Church  W.  Rule.    The 
law  of  Kentucky  has  defined  the  statut  in  a 
similar  case  as  follows:     By  the  event  of 
adoption  the  adopted  child  becomes  the  law- 
ful child  of  the  adopting  parent  in  the  same 
light   as    a   child   bom   in   lawful   wedlock. 
The  estate  of  a  natural  child  which  he  in- 
herits  from   his   parent  is   defeated   by  his 
death  in  infancy  without  issue,  and  the  prop- 
erty then  goes  back  to  the  kindred  of  that 
Adopting  parent.    The  adopted  child,  inherit- 
ing as  though  he  were  the  child  of  his  foster 
parent,   takes   subject   to    the   same   limita- 
tion, and  if  he  dies  in  infancy  and  without 
issue  the  property  tmder  the  status  descends 
to  the  kindred  of  that  parent  from  whom  he 
receives  it.     Lanferman  v.  Vanrile,  150  Ky. 
751,  160  S.  W.  1008,  Ann.  Cas.  1914D  563. 
See  also  In  re  Jobson,  164  Cal.  312,  128  Pac. 
938,  43  L.R.A.(N.S.)   1062.     So,  we  see  that 
Lula  May  Browning  by  the  event  of  adoption 
becomes  the  legal  child  of  Church  W.  Rule 
and  wife,  the  adopting  parents,  in  the  same 
light  as  a  child  bom  in  lawful  wedlock;  and 
when  she  dies  in  infancy  without  issue,  un- 
der the  inheritance  [371]  laws  of  this  state 
the  property  descends  to  her  foster  mother 
who  survives  her.     We  see  no  conflict,  real 
or  imaginary,  between  our  laws  and  the  laws 
of  Kentucky  on  this  subject.    Under  our  laws 
the   adopting   parent   may   adopt  the  child 
fully  and   completely,   or   it  may   adopt  it 
and  limit  its  rights  by  a  decree  of  court.    In 
other  words,  under  our  statutes  the  parent 
can  either  adopt  partially  or  totally,  confer- 
ring or  withholding  benefits  at  his  option  but 
if  he  confers  upon  the  child  full  benefits  as 
though  it  were  a  natural  child,  there  is  noth- 
ing to  prevent  his  so  doing,  and  there  can  be 
no  inconsistency  between   our  law  and  the 
law  of  Kentucky  as  applied  to  the  present 
adoption.    If  we  treat  the  adoption  in  Ken- 
tucky as  if  it  had  been  done  in  the  chancery 
court   of   Mississippi,   we   find   there  is  no 
greater  right  conferred  there  than  may  be 
conferred   here.     This   construction   appeals 
to  us  as  natural  justice  entirely  consistent 
with   sound   judicial   construction.     In  fact 
when  judicial  construction  is  out  of  harmony 
with  natural  justice,  the  judicial  reasoning 
should  withstand  the  most  careful  scrutiny 
and  analysis  before  it  should  prevail.    The 
principal  of  reciprocal  relations  between  par- 
ent and  child  is  recognized  and  enforced  by 
the  Kentucky  law.     A  foster  child  inherits 
from  the  foster  parent,  and  when  the  foster 
child,  inheriting  from  one  of  the  foster  par- 
ents, dies  without  issue,  the  surviving  foster 
parent  takes  the  property  which  the  foster 
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child  reoeiyed  from  the  intestate  foster  par- 
ent because  the  surviving  foster  parent  is  in 
law  the  mother  of  the  deceased. 

In  Wagner  v.  Vamer,  50  la.  632,  the  court 
said  that,  upon  the  death  of  an  adopted  child 
intestate  and  without  wife  or  descendant, 
may  its  heirs  at  law  be  sought  in  the  family 
under  which  it  was  born  or  in  the  family 
of  which  it  became  a  part  by  adoption? 
Has  its  relationship  with  its  natural  parents 
been  disturbed  by  the  act  of  adoption  by 
v«rhich  they  relinquish  all  control  over  it  and 
consent  that  it  should  become  in  law  the  child 
of  others?  So  far  as  its  rights  of  inheritance 
are  concerned  they  probably  extend  to  both 
families  to  the  extent  of  entitling  it  to  in- 
herit [372]  from  both  the  adopting  and  nat- 
ural parents.  If  the  adopted  child  inherits 
property  from  the  person  on  the  theory  that 
it  is  the  legal  child  of  such  person,  we  are 
unable  to  see  any  reason  why  upon  its  death 
such  property  should  not  descend  to  the  re- 
lationship of  the  child  created  by  the  adop- 
tion. It  is  more  consistent  with  justice  to 
hold  that  the  property  inherited  by  Lula 
May  Browning  Rule  from  Church  W.  Rule 
should  go  to  that  line  of  legal  heirs  through 
which  it  was  derived.  It  seems  to  us  that 
it  best  harmonizes  with  the  public  policy 
of  the  state  to  recognize  to  the  full  extent 
the  rights  conferred  by  adoption.  Those 
who  have  no  natural  children  should  be  en- 
couraged to  adopt  some  child  who  has  no 
parents  to  take  care  of  it  and  educate  it, 
and  as  far  as  possible  to  make  such  adopted 
child  the  real  child  of  the  adopting  parents. 
If  the  rule  should  be  adopted  in  this  state 
and  adhered  to  that  the  property  coming  to 
the  adopted  child  from  the  adopting  parents 
should,  on  the  death  of  the  child,  descend  to 
strangers  of  the  blood  of  the  adopting  parent, 
it  would  have  a  strong  tendency  to  dis- 
courage the  good  work  of  the  adopting  par- 
ents in  taking  some,  perhaps  unfortunate, 
child  and  make  it  their  very  own,  conferring 
upon  it  all  the  rights  and  privileges  that 
could  be'  conferred  upon  a  child,  and  at  the 
same  time  should  the  child  unfortunately  die, 
not  to  permit  them  to  reinherit  from  the 
child  that  which  they  had,  through  motives 
of  kindness  and  generosity,  bestowed  upon 
it. 

Judge  Freeman,  the  able  annotator  of  the 
American  State  Reports,  in  a  note  to  Van 
Matre  v.  Sankey  [148  111.  536,  36  N.  E.  628], 
39  Am,  St.  Rep.  228,  229  [23  L.R.A.  665], 
in  commenting  upon  decisions  holding  that 
the  adopting  parents  could  not  inherit  from 
the  adopting  child  said: 

''The  vice  of  these  decisions,  in  our  judg^ 
ment,  lies  in  the  fact  that  the  courts  making 
them  gave  too  strict  a  construction  to  stat- 
utes of  adoption,  and  were  unwilling  to  con- 
cede that  such  statutes  had  any  other  object 
than  to  confer  the  benefit  of  heirship  to  the 


adopting  parent  upon  the  child  adopted.  The 
purpose  of  these  statutes  we  [373]  conceive 
to  extend  further  than  this,  and,  in  effect, 
to  take  the  child  from  its  parents  by  birth, 
and  to  give  it  to  the  parents  by  adoption,  and 
to  create,  as  between  it  and  such  parents, 
the  reciprocal  rights  and  relations  of  parent 
and  child,  and  to  give  to  the  former  both 
the  incidental  and  the  direct  advantages  of 
parentage ;  and  we  therefore  think  that,  upon 
the  death  of  such  child  intes:  :c  and  leaving 
estate  which,  by  statute,  vests  in  its  parents, 
that  the  word  'parents,'  as  thus  used,  should 
be  deemed  to  designate  the  adopting  parents, 
rather  than  the  parents  by  birth;  for,  under 
the  law,  it  is  the  former,  rather  than  the  lat- 
ter, who  occupy  the  relation  of  parent  to  the 
child  at  the  time  of  its  death." 

Judge  Elliott,  speaking  for  the  supreme 
court  of  Indiana,  in  Humphries  v.  Davis,  100 
Ind.  274,  50  Am.  Rep.  788,  uses  this  lan- 
guage: 

It  is,  as  we  have  seen,  the  legal  atatua 
of  the  p^son  respecting  the  subject  that 
determines  his  legal  rights.  To  again  quote 
from  Austin :  'The  law  of  persons  is  the  law 
of  atcUus  or  conditions.  .  .  .  The  rights 
and  duties,  capacities  and  incapacities, 
which  constitute  a  9tatu$  or  condition,  are 
commonly  considerable  in  number  and  va- 
rious in  kind.  .  .  .  Such  are  the  rights 
and  duties,  capacities  and  incapacities,  of 
husband  and  wife,  parent  and  child,  guar- 
dian and  ward.'  2  Austin,  Jurs.  709,  711. 
As  the  status  of  the  surviving  husband  and 
adoptive  father  is  that  of  father,  his  inter- 
est in  the  land  which  the  deceased  child  held 
in  virtue  of  the  rights  vested  in  it  by  adop- 
tion is  that  of  a  father,  since  it  is  of  that 
property,  as  the  subject^  that  the  stiUua  of 
parent  and  child  is  predicated.  This  is  a  just 
as  well  as  a  logical  result.  It  is  not  to  be 
presumed  that  the  legislature  meant  to  vio- 
late logical  rules  by  creating  the  legal  re- 
lation of  child  without  the  corresponding 
one  of  parent,  nor  that  they  meant  to  thrust 
out  the  surviving  husband  and  father  for  the 
benefit  of  a  person  that  was  a  stranger  to 
the  ancestor  who  was  the  source  of  title." 

[374]  We,  therefore,  reach  the  conclusion 
that  if  Lula  May  Browning  Rule,  having 
inherited  the  property  in  this  suit  from  her 
adopting  father,  Church  W.  Rule,  and  having 
died  without  issue,  the  property  descends  to 
that  heir  of  Church  W.  Rule,  to  wit,  his  wife, 
who  bore  the  relation  of  adopted  mother  to 
said  Lula  May  Browning  Rule.  It  followa 
that  the  complainants  had  no  legal  right  to 
the  property  claimed  in  their  bill,  and  were 
without  right  to  file  the  suit  for  partition, 
and  the  case  is  reversed,  bill  of  complaint  dis- 
missed, and  judgment  entered  here  for  the 
appellants. 

Reversed,  and  judgment  here. 

Cook,  J.,  took  no  part  in  this  decision. 
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Smith,  C.J.  {diceenting) , — Every  quea- 
tion  presented  to  us  for  decision  hj  this  rec- 
ord was  expressly  decided  against  appellants 
on  the  former  appeal  herein,  and  should  not 
now  be  open  to  review,  for  it  is  a  rule  of 
general  application,  heretofore  announced 
and  acted  upon  over  and  over  again  by  this 
court,  that: 

''The  decision  of  an  appellate  court  in  a 
case  is  the  law  of  that  case  on  the  points 
presented  throughout  all  the  subsequent  pro- 
ceedings in  the  case  in  both  the  trial  and  the 
appellate  courts,  and  no  question  necessarily 
involved  and  decided  on  that  appeal  will 
be  considered  on  a  second  appeal  or  writ 
of  error  in  the  same  case,  provided  the  facts 
and  issues  are  substantially  the  same  as  those 
on  which  the  first  decision  rested." 

The  res  judicata  and  law  of  the  case  rules 
are  very  much  akin,  were  formulated  to  ac- 
complish the  same  object,  and  are  each  based 
"upon  two  grounds,  embodied  in  various  max- 
ims of  the  common  law;  the  one,  public  poli- 
cy and  necessity,  which  makes  it  to  the  inter- 
est of  the  state  that  there  should  be  an  end  to 
litigation,  Hntereat  reipuhliecue  ut  Mit  fma 
Utwn;*  the  other,  the  hardship  on  the  indi- 
vidual that  he  should  be  vexed  twice  for  the 
same  cause,  *Nemo  [375]  debet  hia  vewari  pro 
eadem  oohmo.'  "  The  first  of  these  rules  is  fol- 
lowed in  all  jurisdictions  where  the  common 
taw  prevails;  the  second  is  followed  in  the 
great  majority  of  such  jurisdictions,  and  in 
the  language  of  the  supreme  cotirt  of  the  Unit- 
ed States  in  Great  Western  Tel.  Co.  v.  Burham, 
162  U.  S.  339,  16  S.  Ct.  850,  40  U.  S.  (L.  ed.) 
991,  is  necessary  to  enable  an  appellate  court 
to  perform  its  duties  satisfactorily  and  ef- 
ficiently, which  would  be  impossible  of  a 
question,  once  considered  and  decided  by  it, 
were  to  be  litigated  anew  in  the  same  case 
upon  any  and  every  subsequent  appeal.''  One 
of  the  objects  sought  to  be  accomplished  by 
the  rule  is  to  prevent  exactly  what  has  hap- 
pened in  this  case,  that  is,  the  reversal  of  a 
former  judgment  solemnly  rendered  and 
thereafter  acted  upon  as  final  solely  because 
on  the  second  appeal  the  personnel  of  the 
court  has  changed  and  the  new  judges  dif- 
fered with  their  predecessors  as  to  the  judg- 
ment which  ought  formerly  to  have  been 
rendered.  As  was  again  said  by  the  supreme 
court  of  the  United  States  in  Roberts  v.  Coop- 
er, 20  How.  467,  16  U.  S.    (L.  ed.)   969: 

There  would  be  no  end  to  a  suit  if  every 
obstinate  litigant  could,  by  repeated  appeals, 
compel  a  court  to  listen  to  criticisms  on  their 
opinions,  or  speculate  on  chances  from  chang- 
es in  its  members." 

Among  the  many  cases  in  which  the  rule 
has  been  followed  by  this  court  are:  McDon- 
ald V.  Green,  9  Smedes  k  M.  (Miss.)  138; 
Green  v.  McDonald,  13  Smedes  &  M.  (Miss.) 
445;  Smith  v.  Elder,  14  Smedes  &  M.  (Miss.) 
100;    Bridgieforth    v.    Gray,    39    Miss.    136; 


Swan  V.  Smith,  68  Mi«.  876;  Still  v.  Ander- 
son, 63  Miss.  545;  Nutt  v.  Knut,  84  Mi». 
465,  36  So.  689;  New  York  L.  Ins.  Co.  ▼• 
Mcintosh  (Miss.)  46  So.  401;  Johnson  v. 
Success  Brick  Machinery  Co.  104  Miss.  217, 
61  So.  178,  62  So.  4;  Supreme  Lodge,  etc.  v. 
Hines,  109  Miss.  500,  68  So.  485;  Cochran 
V.  Latimer,  111  Miss.  192,  71  So.  316. 

In  the  majority  opinion  the  existence  of 
the  rule  is  admitted,  but  it  is  said  that: 

[376]  "We  do  not  think,  however,  that  this 
rule  is  so  fixed  and  binding  upon  the  court 
that  it  may  not  depart  from  its  former  deci- 
sion on  subsequent  appeal  if  the  former  deci- 
n<m  in  its  jud^ent,  after  mature  consid- 
eration, is  erroneous  and  wrongful  and  would 
lead  to  unjust  results." 

This  statement  is  in  direct  conflict  with 
all  of  the  former  announcements  of  this  court 
upon  this  subject,  and  it  is  founded  upon  a 
total  misconception  of  the  purpose  sought 
to  be  accomplished  by  the  rule,  which  is  not 
to  prevent  tike  reversal  of  former  judgments 
unless  such  judgments  are  erroneous  and  mis- 
chievous, but  to  cut  off  any  inquiry  at  all 
into  the  rightfulness  or  wrongfulness  thereof. 
On  the  second  appeal  in  Swan  v.  Smith,  58 
Miss.  875,  the  correctness  of  the  judgment 
rendered  on  the  first  appeal  was  called  in 
question  by  the  appellant^  and  in  responding 
thereto  this  court  said: 

"Even  if  our  former  decision  on  this  point 
was  wrong,  it  must  be  accepted  as  the  law 
of   this   case." 

Similar  and  even  more  emphatic  language 
was  used  in  Nutt  v.  Knut,  84  Miss.  465,  36 
So.  6S9;  New  York  L.  Ins.  Co.  v.  Mcintosh 
(Miss.)  46  So.  401;  Johnson  v.  Success  Brick 
Machinery  Co.  104  Miss.  217,  61  So.  178,  62 
So.  4. 

It  is  said,  however,  in  the  majority  opinion 
that: 

"This  court  has  on  more  than  one  occasion 
departed  from  its  first  announcement  on  sub- 
sequent appeal  of  the  same  case  where  there 
had  been  no  change  of  conditions,  or  accrual 
of  other  rights  that  would  be  harmed  or  prej- 
udiced by  the  other,  decision." 

But  the  only  case  cited  in  support  of  this 
statement  is  Maxwell  v.  Harkleroad,  77  Miss. 
456,  27  So.  990.  The  law  of  the  case  rule 
was  not  involved  on  the  second  appeal  in  that 
case,  and  it  constitutes  no  sort  of  authority 
for  the  statement  that  this  court  has  hereto- 
fore departed  therefrom.  In  that  case  a  bill 
in  chancery  was  filed  by  Harkleroad,  as 
guardian,  against  Maxwell,  a  [377]  former 
chancery  clerk  "who  had  av  offioio  been  the 
guardian  of  Harkleroad's  estate,  ...  to 
recover  excessive  oommissioDS  retained  by 
Maxwell  as  compensation  for  his  services'' 
as  such  guardian.  The  trial  court  sustained 
a  demurrer  to  this  bill  and  on  appeal  to  this 
court  that  decree  was  reversed,  the  court 
holding  that  on  the  allegaiions  of  tbe  bill 
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ccHnplaiiiacta  were  entitled  to  recover.  Aft- 
erwards, when  the  case  came  on  to  be  heard 
in  tlie  trial  court  on  its  merits,  the  real  facts 
upon  which  Maxwell  predicated  his  claim 
to  the  commissions  charged  by  him  were  then 
for  the  first  time  brought  to  the  court's  at^ 
tentien,  from  which  it  appeared  that  he  was 
entitled  to  the  commissions  charged.  The 
trial  court  having  decided  otherwise,  its  de- 
cree waa  again  reversed  on  appeal,  this  court 
in  BO  doing,  among  other  things,  saying: 

"When  the  case  was  here  before  it  was 
presented  on  demurrer,  furnishing  another  of 
many  illustrations  of  the  unsatisfactory  na- 
ture of  such  defense^  when  all  the  facts  set  up 
by  answer  would  make  clear  the  right  de- 
cision. This  guardian  is  entitled,  as  the 
facts  now  show,  to  the  highest  praise  for  ex- 
ceptionally faithful  and  skillful  manage* 
ment  of  this  estate." 

It  clearly  appears,  therefore,  that  on  the 
second  appeal  the  case  presented  by  the  evi- 
dence was  materially  different  from  that  pre- 
sented by  the  allegations  of  the  bill  on  the 
first,  uid  no  court,  so  far  as  I  am  aware,  has 
ever  held  that  the  law  of  the  case  rule  ap- 
plies to  such  a  situation.  The  simple  truth 
of  the  matter  is  that  the  rule  does  not  meet 
with  the  approval  of  the  majority  of  the 
judges  of  this  court  as  now  constituted,  and 
the  opinion  herein  rendered  by  that  majority, 
while  professing  not  to  do  so,  in  fact  repu- 
diates the  rule,  overrules  without  giving  any 
of  them,  save  one,  ''even  the  cold  courtesy  of 
a  passing  glance,"  the  long  and  unbroken 
line  of  decisions  of  this  court  announcing 
and  following  it,  and  aligns  this  court  with 
those  courts  which  determine  whether  a  deci- 
sion [378]  rendered  on  a  former  appeal  in 
the  same  case  shall  be  adhered  to  solely  by 
the  rule  of  stare  deoiaU,  which  rule  "does  not 
prevent  a  court  from  overruling  a  previous 
decision  which  shall  appear  to  it  to  be  plain- 
ly and  palpably  wrong,  where  this  course  can 
be  taken  without  inflicting  serious  injury  on 
any  person,  or  where  greater  harm  would  re- 
sult from  following  the  erroneous  decision 
than  from  reversing  it."  Black  on  Judicial 
Precedents,  p.  199.  I  do  not  for  a  moment 
question  the  power  of  the  court  to  overrule 
the  cases  establishing  the  law  of  the  case 
rule,  but  I  confidently  assert  that  they  ought 
not  to  be  overruled  if  the  principle  of  staa^ 
deeUia  is  of  any  binding  force,  for  he  would 
be  a  bold  man  indeed  who  would  assert  that 
a  rule  is  manifestly  wrong  which  has  met 
the  approval  of  so  many  courts  and  is  sup- 
ported by  so  many  long  and  unbroken  lines 
of  decisions  as  this  rule  has  received  and  is 
supported,  and  who  can  say  that  more  good 
will  be  accomplished  by  its  rejection  than  by 
its  retention. 

Coming  now  to  the  former  decision  in  this 
ease,  I  shall  attempt  to  show  that,  in  so  far 


as  it  holds  that  Mrs.  Rule  did  not  inherit 
the  land  here  in  controversy  upon  the  death 
of  Lula  May  Rule,  it  is  not  only  not  mani- 
festly wrong,  and,  unless  it  is,  it  should  not 
be  here  departed  from,  even  under  the  rule 
announced  by  the  majority  opinion,  but,  on 
the  contrary,  that  it  is  manifestly  right. 

In  the  beginning  I  desire  to  concede  that 
our  former  opinion  was  wrong  in  so  far  as  it 
holds  that  Lula  May  Rule  did  not  inherit  the 
land  in  controversy  on  the  death  of  her 
adoptive  father,  Church  W.  Rule,  but  the 
ground  upon  which  I  shall  base  this  conces- 
sion is  consistent  with  and  supports  my  fur- 
ther opinion  that  upon  the  death  of  Lula 
May  Rule  the  land  was  inherited  from  her, 
not  by  Mrs.  Rule,  her  adoptive  mother,  but 
by  her  brothers  and  sisters.  The  criticism  in 
the  majority  opinion  upon  our  former  deci- 
sion that  Lula  May  Rule  did  [379]  not  in- 
herit this  land  upon  the  death  of  Church  W. 
Rule,  her  adoptive  father,  is  based  upon  a 
total  misconception  of  the  ground  upon  which 
that  decision  was  based.  That  criticism  is 
as  follows: 

"The  court  seems  to  have  been  of  the  opin- 
ion that  it  was  not  possible  for  an  adopted 
child,  adopted  under  the  laws  of  Mississippi, 
to  inherit  as  an  heir  of  the  adopting  parent. 
We  are  at  loss  to  understand  how  the  court 
reached  this  conclusion  in  view  of  the  pre- 
vious decision  of  Adams  v.  Adams,  reported 
in  102  Miss.  259,  69  So.  84,  Ann.  Cas.  1914D 
235,  where  this  court  held,"  etc. 

On  the  former  appeal  we  not  only  did  not 
intimate  that  we  then  entertained  such  an 
opinion,  but  expressly  pointed  out  more  than 
once  that  a  child  adopted  in  Mississippi  can 
inherit  property  from  its  adoptive  parents, 
provided  the  right  so  to  do  is  conferred  by 
the  decree  of  adoption.  The  ground  upon 
which  we  then  proceeded  was  dearly  stated 
in  the  following  language: 

"We  do  not  believe,  however,  that  this  child 
was  capacitated  by  the  adoption  in  Kentucky 
to  inherit  lands  in  Mississippi,  because  the 
laws  of  Kentucky  are  inconsistent  with  and 
antagonistic  to  our  Constitution  and  laws  on 
the  same  subject,  and  to  the  public  policy  of 
Mississippi  on  that  subject,  as  such  publie 
policy  is  found  in  our  statutes  and  Constitu- 
tion, and  for  that  reason  we  do  not  believe 
that  Mississippi  is  bound  to  recognize  this 
adoption  by  contract,  as  it  was  made  in  Ken- 
tucky, to  be  valid  and  binding  in  Mississippi 
as  to  confer  upon  the  child  the  capacity  to 
inherit  lands  in  Mississippi.  Its  status  as  an 
adopted  child  of  Mr.  and  Mrs.  Rule  may  be 
recognized  here  without  recognizing  its  capac- 
ity to  inherit  lands,  which  is  a  wholly  dif- 
ferent thing." 

The  opinion  then  proceeded  to  speoifically 
point  but  wherein  we  thought  that  the  Ken- 
tucky  statute  was  inconsistent   [380]   with 
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and   antagonistic   to   oar    Constitution   and 
laws. 

The  right  of  inheritance  is  not  a  natural, 
but  is  a  civil,  right  conferred  by  law,  and  in 
so  far  as  real  property  is  concerned  it  is 
universally  held  that  it  is  determined  solely 
by  the  law  of  the  place  where  the  property 
claimed  to  have  been  inherited  is  situated. 
This  is  but  a  branch  of  that  broader  universal 
rule  that  the  title  to  real  property  must  be 
determined  by  the  lea  ret  sitae. 

The  right  of  one  person  to  inherit  land 
from  another  depends  upon  the  relation  in 
which  such  persons  stands  to  that  other,  or, 
in  other  words,  upon  his  status  or  condition, 
which  siatxis  or  condition  must  be  determined 
by  the  law  of  the  place  where  it  was  created 
(Smith  y.  Kelly,  23  Miss.  167,  65  Am.  Dec. 
87 ) ;  and,  second,  upon  whether  a  right  of 
inheritance  is  conferred  upon  persons  having 
such  status  by  the  law  of  the  place  where  the 
land  is  situated.  The  status  created  in  one 
state  will  be  recognized  in  all  other  states, 
provided  it  is ^ not  such  as  is  inconsistent  with 
the  laws  and  public  policy  of  such  other 
states,  but  such  right  of  inheritance  only  will 
attach  thereto  in  such  other  states  to  land 
there  situated  as  would  attach  had  such 
status  been  created  by  the  laws  thereof.  1 
O.  J.  1402;  1  R.  G.  L.  615;  Ross  ▼.  Ross,  129 
Mass.  246,  37  Am.  Rep.  321 ;  Finley  ▼.  Brown, 
122  Tenn.  316,  123  S.  W.  359,  26  L.R.A. 
<N.S.)  1285;  Gray  v.  Holmes,  67  Kan.  217, 
45  Pac.  596,  33  L.R.A.  207;  Van  Matre  ▼. 
Sankey,  148  111.  536,  36  N.  E.  628,  23  L.R.A. 
665,  39  Am.  St.  Rep.  196;  McGolpin  v.  Mc- 
Colpin  (Tex.)  77  S.  W.  238;  Shick  v.  Howe, 
137  la.  249,  114  N.  VV.  916,  14  L.R.A.(N.S.) 
980;  Melvin  v.  Martin,  18  R.  I.  650,  30  Atl. 
467 ;  Smith  v.  Derr,  34  Pa.  St.  126,  76  Abl 
Dec.  641;  Lingen  v.  Lingen,  45  Ala.  410; 
Calhoun  v.  Bryant,  28  S.  D.  266,  133  N.  W. 
2C6. 

The  Htatus  here  claimed  for  Mrs.  Rule  and 
her  adopted  daughter,  which  status  in  fact 
unquestionably  existed,  [381]  was  that  cre- 
ated by  the  adoption  of  Lula  May  Browning 
by  the  Rules  in  the  state  of  Kentucky.  The 
right  to  adopt  the  child  of  another  is,  in  all 
conunon-law  jurisdictions,  created  solely  by 
statutes,  which  statutes  are  also  the  measure 
of  the  rights  and  obligations  springing  from 
such  an  adoption  (Villier  v.  Watson,  168  Ky. 
637,  182  S.  W.  809),  and  the  courts,  under 
the  most  elementary  principles,  are  without 
rightful  power  to  add  thereto  or  detract 
therefrom. 

From  these  elementary  rules,  which  have 
heretofore  been  uniformly  acted  upon  by  this 
court  in  dealing  with  the  stattis  created  by 
the  marital  relations,  the  birth  of  children, 
etc.,  Mid  which  are  equally  binding  in  a  case 
wherein  the  status  is  that  created  by  the 
adoption  of  a  child,  it  necessarily  follows: 


First,  as  is  held  by  the  great  weight  of  ssk- 
thority,  that  Lula  May  Rvile  inherited  the 
lands  in  controversy  from  her  adoptive  father, 
Ghurch  W.  Rule,  upon  his  death,  provided  the 
laws  of  this  state  permit  children  adopted 
under  the  laws  thereof  to  inherit  property 
from  their  adoptive  parents;  and,  second,  as 
is  held  by  all  of  the  courts  that  have  dealt 
with  the  question,  that  Mrs.  Rule  did  not 
inherit  the  land  in  controversy  on  the  death 
of  her  adopted  daughter,  Lula  May  Rule,  un- 
less the  laws  of  this  state  permit  an  adoptive 
parent  to  inherit  property  from  an  adopted 
child. 

The  statute  which  regulates  the  adoption 
of  children  in  this  state  is  section  542,  Code 
1906,  as  amended  by  chapter  186,  Laws  of 
1910,  and  by  it  a  diild  of  another  may  be 
adopted  by  means  of  a  proceeding  in  the 
chancery  court,  which,  in  its  decree  creating 
such  an  adoption,  must  specify  the  benefits 
which  the  adoptive  parent  proposes  to  confer 
upon  the  adopted  child,  to  all  of  which  such 
child  shall  be  thereafter  entitled,  one  of  which 
benefits  may  be,  as  has  heretofore  been  held 
by  this  court,  the  right  to  inherit  property 
from  the  adoptive  [882]  parent.  This  stat- 
ute, therefore,  confers  upon  adopted' children 
the  right  to  inherit  land  from  the  adoptive 
parent,  provided  the  decree  of  adoption  so 
adjudges,  from  which  it  necessvily  follows, 
under  one  of  the  rules  hereinbefore  set  out, 
that  a  child  adopted  in  another  state  in  such 
manner  as  to  give  it  there  the  right  to  in- 
herit property  from  the  adoptive  father  will 
be  given  sudi  right  here.  In  other  words, 
section  642  of  the  Gode  provides  for  the  in- 
heriting of  land  by  adopted  children,  and 
since  Lula  May  Rule  had  that  right  under 
the  laws  of  Kentucky  by  which  her  status  as 
an  adopted  child  was  created,  she  will,  under 
the  rules  hereinbefore  announced,  have  the 
same  right  here,  from  which  it,  of  course, 
follows  that  upon  the  death  of  her  adoptive 
father  she  inherited  a  child's  portion  of  the 
land  of  which  he  then  died  seised  and  pos- 
sessed. 

Coming  now  to  the  right  of  Mrs.  Rule  to 
inherit  the  land  on  the  death  of  Lula  May 
Rule,  and,  turning  again  to  section  642  of 
the  Gode,  it  will  be  observed  that  no  right 
of  inheritance  whatever  is  there  conferred 
upon  adoptive  parents,  the  only  right  there 
conferred  upon  them  being  that  they  **'shall 
have  and  exorcise  over  such  infant  all  such 
power  and  control  as  parents  have  over  their 
own  children,"  and,  under  well-settled  and 
most  elementary  rules»  thia  court  has  no 
rightful  power  to  confer  such  a  right  upon 
them.  In  passing  I  will  say  that  om  statute 
in  t^s  respect  does  not  stand  alone  among 
the  statutes  of  the  states,  for  practically  all 
of  them  as  originally  drawn  confer  no  such 
right  upon  adoptive  parenta,  though  some  of 
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them  now  by  amendment  do  bo.  Section  1640 
oi  the  Code  eonfera  no  Buch  right,  for  the 
parents  and  the  children  there  dealt  with  are 
natural  and  not  adoptive  parents  and  chil- 
dren. Since  no  such  right  of  inheritance  is 
conferred  by  the  laws  of  this  Btate  upon  Adop- 
tive parents,  it  necessarily  follows  under  the 
rules  hereinbefore  [383]  set  forth  that  adop- 
tive parents  who  become  such  under  the  laws 
of  another  state  have  no  such  right  here, 
even  if  the  laws  of  such  -other  state  give  them 
such  a  right.  The  majority  opinion  cites  no 
authority  to  the  contrary,  and  one,  I  confi- 
dently assert,  can  be  found. 

The  ground  upon  which  the  majority  opin- 
ion, in  this  connection  proceeds  is:  First, 
under  the  laws  of  Kentucky  Lnla  May  Brown- 
ing, because  of  her  adoption  by  the  Rules  in 
that  state,  became  their  lawful  child  "in  the 
same  light  as  a  child  bom  in  lawful  wed- 
lock;" and,  second,  by  reason  thereof,  when 
she  dies  [died]  in  infancy  without  issue,  un- 
der the  inheritance  laws  of  this  state,  the 
property  descends  [descended]  to  her  foster 
mother  who  surviTes  [survived]  her."  It  is 
said  in  that  opinion  that: 

"Lula  May  Browning  inherits  the  property 
of  her  adopting  father  and  mother,  and  why? 
Because  she  is  their  child  in  legal  contem- 
plation. When  the  child  died  intestate  Mrs. 
Rule  inherited  her  property,  and  why?  Be- 
cause Mrs.  Rule  in  legal  contemplations  is 
the  mother  of  the  deceased  child.'* 

No  statute  of  this  state  or  decision  of  any 
court  is  referred  to  in  support  of  the  second 
of  these  propositions,  and  it  is  based,  in  so 
far  as  I  can  gather  from  the  opinion,  upon 
the  attempt  by  the  majority  to  administer 
what  they  call  natural  justice,  losing  sight 
altogether  of  the  universal  rule  that  the  right 
of  inheritance  is  purely  legal,  and  unless  con- 
ferred by  law  does  not  exist.  It  may  be  con- 
ceded that  in  Kentucky  the  adoption  of  Lula 
May  Browning  created  reciprocal  rights  of 
inheritance  between  her  and  her  adoptive  par- 
ents, but  since  our  statutes  recognize  no  such 
right  in  an  adoptive  parent  such  a  right  cre- 
ated under  the  Kentucky  statutes  cannot  be 
given  effect  to  in  this  state,  for,  as  hereinbe- 
fore pointed  out,  no  right  to  inherit  land 
attaches  to  a  status  created  in  a  state  other 
than  that  [334]  in  which  the  land  is  situated, 
unless  such  right  would  attach  thereto  had 
such  status  been  created  in  the  state  wherein 
the  land  is  situated. 

It  may  be  that  an  adoptive  parent  may 
have  the  right  to  inherit  from  a  child  adopted 
under  a  statute  which  provides  that  the  re- 
ciprocal relations  between  the  adopted  child 
and  its  adoptive  parents  shall  be,  for  all  pur- 
poses, identical  with  the  relations  that  would 
have  existed  between  them  had  the  child  been 
bom  to  such  parents  in  lawful  wedlock,  as 
to  which  T  am  not  here  called  upon  to  express 


an  opinion,  for  our  statute  contains  no  such 
provision,  and  no  such  relation  is  created  by 
the  adoption  of  a  child  under  it.  The  con- 
trary view  was  earnestly  pressed  upon  and 
rejected  by  this  court  in  BeaVer  v.  Crump, 
76  Miss.  84,  23  So.  432.  In  that  case  the 
appellants  sought  in  the  court  below  to  estab- 
lish their  claim  to  an  estate  left  by  Seth  A. 
Pool  as  his  legal  heirs,  and  to  have  the  claim 
of  the  appellee  thereto  canceled  as  a  cloud 
upon  their  title.  The  appellee  made  her  an- 
swer a  cross-bill,  and  claimed  title  to  the 
property  by  inheritance  from  Pool,  because 
of  the  fact  that  she  was  his  adopted  daugh- 
ter, and  prayed  that  if  this  claim  should  be 
rejected  by  the  court,  it  would  then  decree 
the  specific  performance  of  a  promise,  made 
by  Pool  in  the  petition  by  which  he  procured 
from  the  court  the  decree  of  adoption,  to 
devise  to  her  the  land  in  controversy.  The 
decree  of  adoption,  after  reciting  Pool's  prom- 
ise to  devise  the  land,  proceeds  as  follows: 

"  *It  is  therefore  considered,  and  so  ordered 
by  the  coUrts,  that  the  said  petition  be  al- 
lowed, said  adoption  granted,  and  the  name 
of  said  Alice  Hulsey  is  hereby  changed  to 
Alice  Hulsey  Pool,  and  that  she  be  entitled 
to  all  the  benefits  conferred  and  imposed  by 
section  1496,  Code  of  1880,  in  that  behalf 
made  and  approved.' " 

[385]  In  support  of  their  contention  that 
under  our  statute  the  mere  fact  of  adoption 
brings  about  the  relation  and  status  of  par- 
ent and  child,  the  brief  of  counsel  for  the 
appellee,  after  setting  forth  that  "the  law  of 
adoption  comes  to  us  from  the  civil  law,  and 
to  it  we  must  go  in  order  to  give  to  our 
statute  on  the  subject  its  proper  construc- 
tion," and  citing  the  case  of  Humphreis  v. 
Davis,  so  much  relied  on  here  in  the  majority 
opinion,  proceeded  as  follows: 

''By  a  careful  examination  of  the  authori- 
ties, fully  collated  in  the  two  cases  above 
given,  it  will  be  found  that  to  adopt  a  minor 
means  something — ^it  brings  about  the  rela- 
tion and  status  of  parent  and  child,  with  all 
of  the  obligations  and  liabilities,  as  well  as 
all  of  the  benefits,  of  such  a  relation.  There 
cannot  be  a  child  without  the  correlative  of 
a  parent;  where  there  is  one,  there  is  the 
other,  with  all  that  the  relation  means." 

Had  this  argument  prevailed  with  the 
court,  the  case  would  necessarily  have  been 
decided  in  the  appellee's  favor,  but  it  did  not 
prevail,  and  she  lost.  All  the  authorities 
hold,  without  confiict  in  so  far  as  I  am 
aware,  that  the  adoption  of  a  child  does  not 
vest  any  of  the  parties  to  the  adoption  with 
the  right  to  inherit  property  from  the  others, 
unless  the  statute  under  which  the  proceed- 
ing is  had  so  provides,  either  expressly  or  by 
necessary  implication.  The  assumption  here 
by  the  majority  of  the  court  that  the  Ken- 
tucky statute,  under  which  this  child  was 
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adopted,  made  her  for  all  purposes  the  child 
of  the  Rules  to  the  same  extent  that  she 
would  have  been  had  she  been  born  to  them 
in  lawful  wedlock,  so  that  she  on  the  one 
side,  and  her  adoptive  parents  on  the  other, 
became  vested  with  reciprocal  rights  of  in- 
heritance, has  no  foundation  in  fact,  as  the 
supreme  court  of  Kentucky  has  more  than 
once  held.  What  that  court  in  fact  has  de- 
cided as  to  the  rights  of  inheritance  growing 
out  of  the  adoption  of  a  child  under  the 
[386]  statutes  of  that  state  is  this:  That 
the  adopted  child  and  its  issue  have  the  same 
right  of  inheriting  property  from  the  adop- 
tive parents  as  they  would  have  had  had  the 
child  adopted  been  born  to  the  adoptive  par- 
ents in  lawful  wedlock,  but  that  the  adoptive 
parents  have  no  right  whatever  of  inheriting 
property  from  the  adopted  child.  Power  v. 
Hafley,  85  Ky.  671,  4  S.  W.  683;  Atchisoa 
V.  Atchison,  89  Ky.  488,  12  S.  W.  942;  Mer- 
ritt  V.  Morton,  143  Ky.  133,  136  S.  W.  133, 
33  L.R.A.(N.S.)  139;  Lanferman  v.  Vanzile, 
150  Ky.  751,  150  S.  W.  1008,  Ann.  Gas. 
1914D  563. 

The  case  last  cited,  Lanferman  v.  Vanzile, 
is  the  one  here  relied  on  by  the  majority  of 
the  court,  and  its  conception  of  what  the  case 
held  is  set  forth  in  a  quotation  therefrom. 
This  quotation,  however,  does  not  appear  in 
the  majority  opinion  in  the  form  in  which  the 
language  was  used  by  the  Kentucky  court, 
and  makes  the  court  appear  to  have  decided 
just  the  converse  of  what  it  in  fact  did.  The 
first  sentence  of  this  quotation  as  it  appears 
here  in  the  majority  opinion  is  only  a  part 
of  a  sentence  quoted  by  the  Kentucky  court, 
and  set  forth  in  its  opinion  at  page  752  of 
150  Ky.  at  page  1009  of  150  S.  W.  Ann.  Caa. 
1914D  563,  in  the  official  report,  from  an 
opinion  formerly  delivered  by  it  in  the  case 
of  Power  V.  Hafley,  supra,  and  refers  to  the 
adoption  statute.  As  formulaied  by  that 
court  the  sentence  reads  as  follows: 

"That  it  is  the  event  of  adoption  that  Hjmb, 
under  the  law  authorizing  the  adoption,  the 
legal  atatua  of  the  adopted  child;  and  the 
child,  by  the  event  of  adoption,  becomes  the 
legal  child  of  the  adopting  parent,  and  stands, 
as  to  the  property  of  the  adopting  parent, 
in  the  same  light  as  a  child  born  in  lawful 
wedlock,  save  in  so  far  as  the  exceptions  in 
the  statute  authorizing  the  adoption  declare 
otherwise." 

As  it  appears  here  in  the  majority  opinion, 
it  reads: 

[387]  "By  the  event  of  adoption  [the 
adopted  child]  becomes  the  lawful  child  of 
the  adopting  parent,  and  stands,  as  to  the 
property  of  the  adopting  parent,  in  the  same 
light  as  a  child  born  in  lawful  wedlock." 

The  next  two  sentences  of  the  quotation 
are  taken  from  page  761  of  150  Ky.  page 
1008,  of  150  S.  W.  Ann.  Gas.  1914D  563,  in 


the  official  report  of  the  case,  and  were 
by  the  court  in  referring,  not  to  the  adoption 
statute,  but  to  a  section  of  the  Kentadcy^ 
statutes  of  descent  and  distribntion,  whieh 
places  a  limitation  upon  the  estate  which  an 
infant  receives  from  a  parent  by  gift,  devise,, 
or  inheritance,  and  which  I  shall  presently 
specifically  set  out.     In  that  case: 

"Henry  Lanferman  and  his  first  wife,  Aniui 
Lanferman,  by  a  proceeding  duly  had,  adopt- 
ed, on  June  12,  1891,  Albert  Urlage,  who  wa» 
then  seventeen  months  old.     His  foeter  par- 
ents took  him  to  their  house,  and  reared  and 
educated   him   as   if   he   was   their   natural 
child,  he  being  known  as  Albert  Lanferman. 
They  afterwards  had  three  children  of  thdr 
own.     The  wife  died  intestate,  and  Henry 
Lanferman  married  a  second  time.    He  theft 
died  intestate,  leaving  property  in  the  city 
of   Covington.     After   the  death  of  Henrys 
Lanferman,  the  adopted  child,  Albert  Lan- 
ferman, died  unmarried  and  without  issue, 
in  infancy.    A  partition  suit  was  instituted 
to   divide   the  estate   of   Hairy   Lanferman 
among  his  three  children.    In  this  proceeding 
Clara  Vanzile,   the   natural  mother   of   the- 
adopted  child,  Albert  Lanferman,   filed  her 
petition,  claiming  that  he  took,  at  the  death. 
of  his  foster  father,  an  undivided  one-fonrth. 
of  the  estate,  and  that  this  one-fourth  de-' 
scended,  at  his  death,  to  her.    The  three  chil- 
dren of  Henry  Lanferman  demurred  to  thia 
pleading.     The  court  overruled  their  demur- 
rer, and,  they  failing  to  plead  further,  judg- 
ment was  entered  in  favor  of  Mary  Vanzile- 
for  one-fourth  of  the  property.    They  appeal."^ 

[388]  The  Kentucky  statute  (Ky.  St.  see- 
tion  2071)  under  which  the  child  had  l&ere- 
been  adopted  provides  for  an  adoption  by 
petition  to  the  circuit  court  which  court  shall 
declare  "such  person  [the  child  adopted]  heir- 
at  law  of  such  petitioner  and,  as  such,  capa- 
ble of  inheriting  as  though  such  person  were- 
the  child  of  such  petitioner."     The  statute- 
under  which   Lula  May  Rule  was  adopted 
provides  that  the  child  adopted  "shall  become 
the  heir  at  law  of  such  person  so  adopting 
him  or  her,  and  be  as  capable  of  inheriting 
as  though  he  or  she  were  the  child  of  said 
person,"  so  that  everything  there  said  is  ap- 
plicable here.    The  points  made  by  counsd  in 
the  argument  of  the  case  do  not  appear  front 
the  report  thereof,  but  it  is  said  in  the  opin- 
ion of  one  of  the  justices  who  dissented  f  ronk 
the  majority  on  another  propoeition,  that: 

"It  is  not  argued  in  the  ease  at  bar  any- 
where or  by  anybody  that  an  adopting  father 
has,  by  virtue  of  the  8ta;tute,  or  by  virtne  ol 
the  relationship,  assumed  through  the  statute- 
any  right  of  inheritance  from  the  adopted 
son  such  as  a  natural  father  would  have.  It 
is  nowhere  claimed  that  the  adopting  parent 
has  any  such  right  of  iaheritanoe  as  would 
a  natural  parent.     It  is  not  claimed  wmj- 
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Inhere  that  he  is  a  'parent'  in  the  sense  in 
ivhich  we  commonly  know  that  word.  So  far, 
tiierelore,  it  must  be  admitted  by  any  reaacm- 
ing  mind  that  the  one  adopting  is  not  the 
'parent'  of  the  adopted  child  in  the  sense  th^t 
lie  takes  under  any  statute  or  any  law  the 
right  to  inherit  from  the  one  whom  he  has 
adopted." 

The  majority  opinion  in  tiiat  case  proceeds 
cm  the  assumption  that  this  is  true,  and  dis- 
poses of  the  question  in  the  following  lan- 
guage : 

**It  is  also  imiversally  held»  under  similar 
statutes,  that  the  person  adoifting  a  child 
does  not  thereby  become  capable  of  inheriting 
property  from  the  child  unless  it  is  so  pro- 
vided in  the  statute." 

[889]  In  the  Kentucky  statutes  of  descent 
and  distribution  af^ars  a  section  which,  as 
the  Kentucky  court  has  expressly  held,  deals 
not  with  the  question  of  inheritance,  but  lim- 
its the  estate  of  an  infant  in  property  re- 
ceived by  it  from  a  parent  by  gift,  devise,  or 
inheritance,  and  is  as  follows: 

"If  an  infant  dies  without  issue,  having 
the  title  to  real  estate  derived  by  gift,  devise 
or  descent  from  one  of  his  parents,  the  whole 
shall  descend  to  that  parent  and  his  or  her 
kindred  as  hereinbefore  directed,  if  there  is 
any;  and  if  none,  then  in  like  manner  to  the 
other  parent  and  his  or  her  kindred ;  but  the 
kindred  of  one  shall  not  be  so  excluded  by 
the  kindred  of  the  other  parent,  if  the  latter 
is  more  remote  than  the  grandfather,  grand- 
mother, uncles*  and  aunts  of  the  intestate  and 
their  descendants."    Ky.  St.  section  1401. 

The  court,  after  holding  that  an  adoptive 
parent  has  no  right  in  inheritance  in  the 
property  of  an  adopted  child  by  virtue  of  the 
Kentucky  adoption  statutes,  proceeded  to  de- 
termine what  effect  this  statute  limiting  the 
estate  recsived  by  an  infant  from  its  parent 
had  upon  the  controversy  then  before  it,  stat- 
ing that: 

"The  question  here  is  simply.  What  is  the 
proper  construction  of  the  statute  [referring 
to  the  adoption  statute?]  Was  it  intended 
to  put  the  adopted  child  on  the  same  footing 
as  the  natural  child,  and  does  he  take  his 
inheritance  subject  to  the  same  limitations, 
if  he  dies  in  infancy  and  without  issue Y" 

The  court,  after  giving  its  reasons  there- 
for, answered  these  questions  by  holding  that 
Binee  the  adoption  statutes  provide  that  the 
adopted  child  shall  inherit  property  from  its 
adoptive  parent,  as  though  it  were  the  child 
of  such  adoptive  parent,  its  estate  in  the 
property  so  inherited  is  subject  to  the  same 
limitation  as  the  estate  received  from  its  par- 
ent by  a  natural  child,  and  concluded  its 
opinion  as  follows: 

[890]  "The  statute  [referring  to  the  one 
limiting  the  estate  of  an  infant  in  property 
received  from  its  parent]  does  not  make  the 
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foster  father  the  heir  of  the  adopted  child. 
The  caso  does  not  turn  on  the  question.  Who 
is  capable  of  inheriting  from  the  adopted 
child?  It  turns  on  the  question,  What  estate 
does  the  adopted  child  who  dies  in  infancy 
and  without  issue  take  in  the  estate  of  his 
foster  parent?  The  adopted  child  under  the 
statute  is  'capable  of  inheriting  as  though 
such  person  were  the  child  of  the  petitioner.' 
He,  therefore,  takes  under  the  statute  the 
same  estate  as  the  natural  child.  The  estate 
of  the  natural  child  which  he  inherits  from 
his  parent  is  defeated  by  his  death  in  infancy 
without  issue,  and  the  property  then  goes 
back  to  the  kindred*  of  that  parent.  The 
adopted  child,  inheriting  as  though  he  were 
the  child  of  his  foster  parent,  takes  subject 
to  the  same  limitation,  and  when  he  dies  in 
infancy  and  without  issue,  the  property  un- 
der the  statute  descends  to  the  kindred  ol 
that  parent  from  whom  he  received  it." 

How  the  majority  of  this  court,  in  the  case 
at  bar,  can  understajid  that  case  to  hold  that 
an  adoptive  parent  has  the  right  in  Kentucky 
to  inherit  property  from  the  adopted  child  is 
beyond  my  comprehension ;  and  that  they  will 
admit  that  the  Kentucky  statute,  limiting 
the  estate  of  an  infant  in  property  received 
from  its  parent  by  gift,  devise,  or  inheritance,, 
can  have  no  operation  in  Mississippi  I  take 
for  granted,  in  view  of  the  two  universal 
rules  that  title  to  real  property  must  be  de- 
termined by  the  law  of  the  place  where  it  is 
situated,  and  that  statutes  have  no  extrater- 
ritorial force.  If  the  statute  is  to  be  applied 
here,  it  must  also  be  applied  as  a  limitation 
upon  the  estate  of  a  natural  child,  bom  in 
Kentucky,  in  land  situated  in  this  state,  re- 
ceived  by  it  fr<«i  one  of  its  parents  by  giftr 
devise,  or  descent,  a  thing  which  I  suspect 
this  court  would  not  do.  The  fact  that  the 
supreme  court  of  Kentucky  has  expressly 
[891]  decided  that  its  adoption  statutes  con- 
fer no  right  of  inheritance  upon  an  adoptive 
father  should  <dose  this  inquiry;  for  no  court 
has  ever  held,  in  so  far  as  I  am  aware,  that 
the  construction  placed  upon  a  statute  of  a 
state  by  its  own  supreme  court  is  not  binding 
on  the  courts  of  every  other  state  wherein 
rights  claimed  under  such  statute  are  called 
in  question.  36  Gyc  1104,  and  authorities 
there  cited  in  note  4,  among  which  is  Mc- 
Intyre  v.  Ingraham,  35  Miss.  25,  in  which 
this  court  said: 

"No  principle  of  law  is  of  more  universal 
acceptation,  or  stands  upon  sounder  reason, 
than  that  the  construction  put  by  the  proper 
courts  upon  the  statutes  of  their  own  juris- 
diction is  conclusive  of  their  force  and  effect, 
and  will  be  so  regarded  by  all  foreign  judi- 
catures, when  they  may  become  the  subject 
of  consideration." 

The  estate  which  Lula  May  Rule  took  in 
the  land  inherited  by  her  from  her  adoptive 
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father  waa  that  which  she  would  have  taken 
had  she  been  bom  to  him  in  lawful  wedlock, 
which  under  the  law  of  this  state  is  a  fee 
simple;  consequently  upon  her  death  the  land 
was  inherited  under  section  1649  of  our  Code 
by  her  brothers  and  sisters,  and  should  be 
awarded  to  them,  regardless  of  whether  this 
court  thinks  that  so  to  do  would  be  in  a<;- 
cord  with  natural  justice  or  not,  for  that 
question  is  not  for  its  determination,  but  for 
the  determination  of  the  legislature. 

The  case  of  Humphries  v.  Davis,  100  Ind. 
274,  50  Am.  Rep.  788,  cited  in  the  majority 
opinion,  is  of  no  value  here  for  three  reasons: 
First,  that  decision  simply  construed  an  In- 
diana statute,  the  phraseology  of  which  is 
different  from  the  Kentucky  statute  here  un- 
der consideration,  and,  second,  whether  the 
construction  put  upon  the  Kentucky  statute 
by  the  supreme  court  of  that  state  is  right 
or  wrong,  it  should  be  accepted  and  acted 
upon  here;  and,  third,  the  right  of  an  adop- 
tive parent  [392]  to  inherit  land  situated  in 
a  state  other  than  that  under  the  laws  of 
which  the  child  was  adopted  was  not  there 
involved.  But  since  that  case  is  cited  with 
approval  in  the  majority  opinion,  it  may  not 
be  out  of  place  for  me  to  give  it  some  con- 
sideration. 

The  statute  there  under  consideration 
(Burns'  Ann.  St.  1901,  sections  837,  838) 
after  providing  the  method  by  which  children 
could  be  adopted,  continued  as  follows: 

''From  and  after  the  adoption  of  such  child, 
it  shall  take  the  name  in  which  it  is  adopted, 
and  be  entitled  to  and  receive  all  the  rights 
and  interest  in  the  estate  of  such  adopted 
father  or  mother,  by  descent  or  otherwise, 
that  such  child  would  do  if  the  natural  heir 
of  such  adopted  father  or  mother.  .  .  . 
After  the  adoption  of  such  child,  such  adopt- 
ed  father  or  mother  shall  occupy  the  same 
position  toward  such  child  that  he  or  she 
would  if  the  natural  father  or  mother,  and 
be  liable  for  the  maintenance,  education,  and 
every  other  way  responsible  as  a  natural 
father  or  mother." 

It  came  before  the  supreme  court  of  In- 
diana for  construction  in  Barnhizel  v.  Ferrell, 
47  Ind.  335,  and  the  court  then  held  that  it 
conferred  no  right  on  an  adoptive  parent  to 
inherit  property  from  the  adopted  child.  In 
Krug  V.  Davis,  87  Ind.  590,  it  was  conceded 
by  counsel,  and  assumed  by  the  court,  that 
the  statute  conferred  no  such  right,  but  when 
that  case  came  again  to  the  court  on  a  second 
appeal,  as  Davis  v.  Krug,  96  Ind.  1,  the  court 
held  that  the  question  was  not  considered  and 
decided  by  it  on  the  former  appeal,  and  was 
therefore  not  within  the  law  of  the  case  rule; 
that  the  statute  did  confer  such  right  of  in- 
heritance on  an  adoptive  parent — and  over- 
ruled Barnhizel  v.  Ferrell.  Afterwards,  the 
right  of  the  same  adoptive  parent  to  inherit 


from  the  same  adopted  child  that  waa  in- 
volved in  Krug  y.  Davis,  and  Davis  v.  Krug, 
supra,  came  before  the  court  in  [398]  Humph- 
ries V.  Davis  in  which  the  overruling  of  Bam- 
bini V.  Ferrell  was  approved,  the  conrt  con- 
struing its  statute  in  the  light  of  the  ciyil 
law,  and,  as  was  pointed  out  by  the  supresie 
court  of  Iowa  in  Baker  v.  Clowser,  158  la. 
156,  138  N.  W.  837,  43  L.R.A.(N.S.)  1056, 
basing  its  conclusion  upon  an  erroneous  pre- 
mise. The  reasoning  of  that  court,  from  tke 
status  of  an  adopted  child  under  the  ciTil 
law,  was  repudiated  by  this  court,  as  herein- 
before pointed  out  in  Beaver  v.  Crump,  76 
Miss.  34,  23  So.  432,  and  by  the  supreme 
court  of  Kentucky  in  Villier  v.  Watson,  168 
Ky.  631,  182  S.  W.  869.  Among  the  numer- 
ous cases  in  which  it  has  been  held  thai  an 
adoptive  parent  does  not  inherit  property 
from  the  adopted  child,  unless  the  right  so 
to  do  is  expressly  given  by  statute,  are  the 
following:  Baker  v.  Clowser,  158  la.  156, 
138  NT.  W.  837,  43  L.R.A.(N.8.)  1056;  Rein- 
ders  V.  Koppelmann,  68  Mo.  482,  30  Am.  Rep. 
802;  Heidecamp  v.  Jersey  City,  etc.  R.  Go. 
69  N.  J.  L.  284,  55  Atl.  239,  101  Am.  St. 
Rep.  707;  Hole  v.  Robbins,  53  WU.  614,  10 
N.  W.  617;  White  v.  Dotter,  73  Ark.  130, 
S3  S.  W.  1052;  Ruasell  v.  Jordan,  58  Colo. 
445,  147  Pac.  693,  Ann.  Cas.  1916C  760; 
Lathrop  v.  Young,  25  Ohio  St.  451;  Upson 
V.  Noble,  35  Ohio  St.  656 ;  Edwards  v.  Yearby, 
168  N.  C.  663,  85  S.  E.  19,  L.R.A.1915E  462*; 
In  re  Daisey,  15  W.  N.  C.  (Pa.)  403;  Murphy 
V.  t^ortrum,  95  Tenn.  605,  32  S.  W.  633,  30 
L.R.A.  263. 

The  California  cass  cited  in  the  majority 
opinion  is  of  no  value  here,  for  the  reason, 
as  pointed  out  in  the  California  court's  opin- 
ion, the  statute  of  that  state  there  under  con- 
sideration is  materially  different  from  the 
statutes  of  other  states.  The  statute  (Civ. 
Code,  sections  228,  229)  there  construed,  as 
was  said  by  that  court,  does  "not  in  terms 
provide  for  the  inheritance  by  the  adopted 
child  from  the  adopting  parent  or  vice  ver^a," 
but  does  provide  that: 

[894]  '''A  child,  when  adopted,  may  take 
the  family  name  of  the  person  adopting. 
After  adoption,  the  two  shall  sustain  towards 
each  other  the  legal  relation  of  parent  and 
child,  and  have  all  the  rights  and  be  subject 
to  all  the  duties  of  that  relation.  .  .  . 
The  parents  of  an  adopted  child  are,  from  the 
time  of  the  adoption,  relieved  of  all  parental 
duties  towards,  and  all  responsibility  for,  the 
child  so  adopted,  and  have  no  right  over  if  " 
and  was  construed  by  the  court  to  mean  that, 
when  a  child  is  adopted  under  it>  the  rela- 
tions between  it  and  its  natural  parents  are 
for  all  legal  purposes  superseded^  and  it 
thereafter  becomes  for  all  such  purposes  the 
child  of  the  adoptive  parents.  The  Kentucky 
statute  expressly  gives  the  child  a  right  to 
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fnlkent  from  its  adoptire  parents.    Our  stat* 
u^te  provides  that  such  right  may  be  conferred 
upon   it  in  the  decree  of  adoption;  but  in 
neither  of  these  statutes  is  a  right  in  the 
adoptive  parent  to  inherit  from  the  child  re* 
^erred  to,  and  therefore  such  a  right  cannot 
t>e  held  to  be  included  therein  without  yiplat- 
lug  one  of  the  most  elementary  rules  of  con- 
struction.   '*Expre9tio  unii^  est  excktsio  aU 
terixts."      And,    moreover,    as    hereinbefore 
pointed  out,  this  court  has  held  that  under 
our  statutes — and  the  Kentucky  court  has 
lield  under  the  Kentucky  statutes — no  such 
relation  is  created  by  the  adoption  of  a  child. 
In  conclusion  I  have  only  this  further  to 
flay:    That  when  this  case  was  before  us  on 
the  former  appeal,  we  held,  as  has  also  the 
supreme  court  of  Kentucky,  that  under  the 
Kentucky  statute  under  which  Lula  May  Rule 
"was  adopted,  her  adoptive  parents  were  given 
no  right  to  inherit  property  from  her,  which 
liolding,  even  if  this  court  has  the  right  to 
construe    the    Kentucky    statute    differently 
from  what  it  has  been  construed  by  the  Ken- 
tucky court,  is  supported  by  the  decisions  of 
all  the  courts  which  have  construed  statutes 
the  phraseology  of  which  is  similar  to  that 
of  the  statute  here  under   [395]   considera- 
tion ;  and  yet  that  decision  is  to  be  overruled 
because  a  majority  of  this  court  now  say  that 
it  is  manifestly  wrong. 

I  am  requested  by  my  Brother  Sykes  to 
say  that  he  concurs  in  the  views  herein  ex- 
pressed. 

On  Suggestion  of  Ebbob. 
(October  8,  1917.) 

Bthbidoe,  J. — ^The  suggestion  of  error  filed 
in  this  case  challenges  the  power  of  the  court 
to  change  the  decision  on  the  first  appeal, 
on  the  ground  of  want  of  power  in  the  court 
under  constitutional  grant  of  jurisdiction  to 
the  court;  second,  if  the  court  had  such 
power,  that  its  exercise  would  violate  the 
rules  of  res  adjudicata,  "for  which  neither  a 
principle  can  be  stated  nor  an  authority  pro- 
duced;" third,  that  to  make  such  a  decree 
is  to  overrule  an  unbroken  line  of  decisions 
in  this  state,  recognizing  and  enforcing  the 
law  of  the  case. 

The  Constitution,  in  giving  jurisdiction  to 
the  supreme  court,  uses  the  following  lan- 
guage: 

"The  supreme  court  shall  have  such  juris- 
diction as  properly  belongs  to  a  court  of 
appeals."    Section  146  of  the  Constitution. 

In  section  144  the  general  grant  of  judicial 
power  is  in  the  following  language: 

''The  judicial  power  of  the  state  shall  be 
vested  in  a  supreme  court  and  such  other 
courts  as  are  provided  for  in  this  Constitu- 
tion." 


It  will  be  noted  from  these  provisions  that 
the  entire  judicial  power  of  the  state  is  vested 
in  the  supreme  court  and  such  other  courts 
as  are  provided  for  in  the  Constitution.  Sec- 
tion 146  has  been  construed  to  mean  that  the 
supreme  court  has  only  appellate  jurisdiction, 
and  that  original  jurisdiction  cannot  be  con- 
ferred upon  it.  There  is  no  limit  of  the  ap- 
pellate jurisdiction  that  [396]  may  be  con- 
ferred upon  it  under  the  Constitution.  All 
power  belonging  to  an  appellate  court  may 
be  conferred  upon  the  supreme  court,  and 
there  is  no  limitation  in  the  Constitution  on 
the  power  of  the  court  to  overrule  decisions, 
or  change  its  decision  when  in  the  opinion  of 
the  court  a  former  decision  may  be  erroneous 
or  wrongful.  No  authority  cited  in  the  sug- 
gestion of  error  or  brief  refers  to  any  consti- 
tutional restriction,  and  the  constitutional 
power  of  the  court  to  make  decisions  of  the 
kind  challenged  in  the  suggestion  of  error  has 
not  been  decided  or  adjudged  in  any  of  the 
authorities  cited.  The  decisions  cited  wholly 
fail  to  sustain  this  contention.  The  court 
necessarily  has  power  to  decide  an  appeal  and 
enter  a  final  judgment. 

On  the  second  proposition,  that  if  the  court 
possesses  such  power  the  decision  would  vio- 
late the  rule  of  res  adjudicata,  "for  which 
neither  a  principle  can  be  stated  nor  author- 
ity produced,"  is  likewise  not  well  taken. 
We  think  we  have  produced  decisions  in  the 
former  opinion  sustaining  the  power  and 
right  of  the  court  to  change  the  decision. 
Other  authorities  could  be  cited,  and  among 
the  decisions  which  have  accomplished  the 
same  result,  without  making  the  pronounce- 
ment in  terms,  is  Field  v.  Middlesex  Banking 
Co.  77  MisSi  180,  26  So.  365,  which  later  came 
before  the  court  on  second  appeal  in  84  Miss. 
646,  37  So.  139.  On  the  first  appeal  Judge 
Woods,  as  the  organ  of  the  court,  used  some 
strong  language  and  reversed  the  case.  On 
the  second  appeal,  a  majority  of  the  court 
reversed  the  lower  court,  which  followed 
Judge  Woods'  opinion,  and  changed  the  effect 
of  the  decision  on  the  first  appeal.  It  is  true 
that  Judge  Whitfield,  one  of  the  members  of 
the  court,  undertook  to  show  the  same  result 
could  be  accomplished  without  disturbing 
Judge  Woods'  opinion;  but  the  court  did 
ehange  the  pronouncement  of  the  law  as  it 
had  been  adjudicated  on  the  first  appeal.  In 
Judge  Woods'  opinion  [397]  he  stated  that 
the  record  consists  of  three  large  volumes, 
and  it  was  manifest  that  the  facta  were  fully 
presented  on  the  first  appeal,  but  on  the  sec- 
ond appeal  a  different  conclusion  was  reached 
on  the  facts.  In  State  v.  Louisville,  etc.  R. 
Co.  97  Miss.  35,  51  So.  918,  53  So.  454,  Ann. 
Cas.  1912C  1150,  and  in  the  same  case  in  104 
Miss.  413,  61  So.  425,  the  court  declared  the 
law  applicable  to  the  case  and  reversed  the 
chancery  court,  remanding  the  matter  to  be 
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proceeded  with  in  accordance  with  the  opin- 
ion therein  pronounced.  On  the  flret  remand 
the  chancellor  declined  to  follow  the  court, 
and  in  reversing  him  the  second  time  in  104 
Miss.  413,  61  So.  425,  the  law  was  again 
announced  and  reaffirmed  as  in  the  first  opin- 
ion. Thereupon  the  chancellor  entered  a  de- 
cision in  conformity  with  the  opinion  of  the 
supreme  court.  The  case  was  thereupon  ap- 
pealed again  to  this  court,  and  in  107  Miss. 
597,  65  So.  881,  the  court  changed  its  an- 
nouncement of  the  law,  and  reversed  the 
chancellor,  and  entered  judgment  dismissing 
the  suit. 

Numerous  authorities  have  been  cited  in 
the  suggestion  of  error,  most  of  which  were 
referred  to  in  the  dissenting  opinion  in  the 
present  case,  and  in  none  of  them  is  the  pre- 
cise case  here  dealt  with  presented.  The  only 
case  that  seems  to  sustain  the  contention  of 
the  suggestion  of  error  is  Stewart  v.  Stebbins, 
30  Miss.  66.  That  case,  however,  is  distin- 
guishable from  this  case,  because  the  former 
decision  was  not  in  the  same  case.  But  the 
rights  growing  out  of  the  suit  had  been  ad- 
judicated in  the  case  of  Stebbins  v.  Kiles,  25 
Miss.  267,  and  which  had,  therefore,  been 
finally  adjudicated,  and  constituted  res  adjtk- 
dicata,  properly  speaking,  and  as  distin- 
guished from  the  law  of  the  case.  It  is  true 
that  the  court  in  the  case*  reported  in  30 
Miss.  66,  uses  language  that  would  support 
the  contention;  but  the  language  used  was 
not  applicable  to  the  facts  of  the  case.  In 
other  words,  it  was  broader  than  the  case 
called  for.  The  decision,  applied  [398]  to 
the  facts  of  the  case  on  which  it  was  decided, 
was  perfectly  proper;  but  the  statement  of 
the  court  in  the  opinion,  "that  it  is  imma- 
terial in  this  respect  whether  the  case  was 
further  proceeded  with  in  the  court  below 
or  not,"  was  not  before  the  court,  and  is  not 
authority  for  the  proposition  here  cited. 

The  names  of  great  judges  of  the  past, 
who  have  adorned  this  court,  have  been 
brought  into  honored  review,  in  the  sugges- 
tion of  error,  as  great  names  in  the  Judicial 
history  of  this  state.  We  revere  the  mem- 
ory of  these  judges,  and  have  great  respect 
and  deference  for  their  decisions.  Able  and 
eminent  as  these  judges  were,  they  were  hu- 
man and  fallible,  and,  while  we  would  not 
lightly  depart  from  rules  laid  down  by  them, 
still  we  must,  where  they  have  decided  cases 
which  operate  to  effect  injustice  or  lead  to 
wrong  results,  apply  the  corrective  as  though 
we  had  rendered  the  same  decisions.  We  do 
not  intend  to  depart  lightly  from  precedents. 
We  expect  to  consider  and  adhere  to  them 
where  they  are  sound  in  principle;  but  we 
refuse  to  crucify. justice  on  the  cross  of  prece- 
dent.    We  do  not  think  the  language  used 


in  our  opinion,  "when  judieial  oonstnicUin 
is  out  of  harmony  with  natural  justice  the 
judicial  reasoning  should  withstand  the  most 
careful  scrutiny  and  analysis  before  it  should 
prevail,"  and  "courts  are  created,  maintained, 
and  aworn  to  administer  justice  and  not  to 
adhere  strictly  to  arbitrary  rules;  when  a 
rule  or  decision  defeats  justice  or  seriously 
impairs  it,  it  should  be  departed,  from  rather 
than  followed,"  is  such  radical  language  aft 
need  frighten  the  members  of  the  bar.  There 
may  be  those  who  love  oonaisteney  of  utter- 
ance and  of  precedent  more  than  they  do  the 
administration  of  justice,  but  in  our  opinion 
the  courts  were  created  solely  for  the  purpose 
of  administeriug  justice.  We  recognize  that 
precedents  are  valuable  guides,  and  it  is  not 
our  purpose  to  throw  them  aside  entirely  and 
to  proceed  and  blaze  a  new  trail  from  our 
personal  sense  of  right  and  [399]  justice. 
The  decisions  of  the  courts  are  not  neces&a^ 
rily  unchangeable,  and  it  is  the  duty  of  the 
court  to  change  a  decision,  if  wrong  in  prin- 
ciple, and  which  leads  to  injustice  and  wrong. 

The  first  appeal,  in  the  present  case,  was 
from  an  interlocutory  decree,  and  not  from 
a  final  decree.  Important  as  it  is  for  the 
court  to  adhere  to  rulings  made  in  settling 
the  principles  of  litigation  before  final  de- 
cree or  judgment,  it  is  more  important  that 
justice  be  done;  and  where  the  court  reached 
the  conclusion  that  a  decision  is  manifestly 
wrong,  and  ought  to  be  overruled,  we  see  no 
reason  to  hold  a  litigant  irrevocably  bound 
to  the  court's  mistake.  If  a  mistake  is  made, 
it  would  be  better  to  correct  it  at  once,  while 
injustice  may  be  prevented.  A  litigant  ha& 
no  vested  interest  in  a  court's  mistake,  where 
the  mistake  is  discovered  before  the  final  end- 
ing of  the  litigation. 

We  are  satisfied  with  the  pronouncement 
in  our  former  opinion  on  the  third  proposi- 
tion above  laid  down  in  the  suggestion  of 
error,  without  adding  to  it. 

Suggestion  of  error  is  overruled. 

Smith,  C.  J.,  and  Sykes,  J.,  dissenting. 


NOTB. 

It  is  held  in  the  reported  case  that,  even 
with  respect  to  the  descent  of  realty,  the 
right  of  an  adopted  child  to  inherit  will  be 
determined  in  accordance  with  the  law  of 
the  state  where  the  adoption  takes  place. 
The  right  of  inheritance  within  a  state  of  a 
child  adopted  under  the  laws  of  another  state 
is  discussed  in  the  notes  to  Brown  v.  Finley, 
16  Ann.  Cas.  778;  Anderson  v.  French,  Ann. 
Gas.  1916B  89;  and  Hockaday  t.  Lynn,  lift 
Am.  St.  Bep.  672. 
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IPloadins  —  Beplj  «•  Im  Court  EzoroiB- 
ims  Powem  of  Justice  of  Peace. 

Since  the  only  pleading  required  in  the 
-county  court  when  exercising  the  jurisdiction 
of  a  justice  of  the  peace  is  a  bill  of  particu- 
lars, and  the  reply  in  the  district  court  on 
•appeal*  was  to  new  matter  in  the  answer  and 
was  not  inconsistent  with  the  petition,  it 
ahould  not  have  been  strioken. 

Fraade,   Statute   of  ^  Blemoramdaia  «— 
PHaited  SiKnatare. 

A  printed  and  written  contract  between  an 
owner  of  land  and  a  broker  or  agent  for  the 
sale  of  land  was  signed  by  the  owner  by  his 
own  hand.  The  signature  of  the  broker  was 
printed.  The  broker  acted  upon  the  contract. 
In  this,  an  action  to  recover  a  commission  for 
the  sale  of  the  land  described  in  the  contract, 
the  trial  court  excluded  the  paper  as  not 
being  sufficient  under  section  2628,  Rev.  St. 
1913,  and  refused  an  offer  to  show  that  the 
land  was  sold  by  virtue  of  the  contract.  Held« 
that  the  rulings  were  erroneous. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Rock  county: 
Dickson,  Judge. 

Action  by  James  H.  Berryman  et  al.,  plain* 
tiffs,  against  W.  L.  Childs,  defendant.  Judg- 
ment for  defendant.  Plaintiffs  appeal.  The 
facts  are  stated  in  the  opinion.     Rkvgbsed. 

J.  H.  Berryman  for  appellants. 

[451]  Letton,  J. — ^Action  by  real  estate 
brokers  to  recover  a  commission  upon  a  sale 
of  land  made  for  plaintiff.  The  trial  court 
directed  a  verdict  for  the  defendant.  From 
a  judgment  based  thereon  the  plaintiffs  ap- 
peal. 

In  the  spring  of  1911  defendant  employed 
the  plaintiffs  to  procure  a  purchaser  for  172 
acres  of  land  in  Rock  county,  and  at  that 
time  signed  the  following  contract: 

"I,  W.  L,  ChUdSj  of  GameSt  county  of  Rook, 
state  of  Nebraska,  have  this  day  given  Berry- 
man A  Janney  the  exclusive  sale  or  transfer 
of  the  real  estate  as  described  hereon,  which 
is  owned  by  me,  at  the  agreed  price  6S.00  per 
Here  dollars.  I  hereby  appoint  and  conatitute 
said  Berryman  &  Janney  as  my  lawful  agent, 
and  authorize  said  Berryman  k  Janney  to 
enter  into  written  contract  for  me,  on  my 
behalf  and  in  my  name,  for  the  sale  of  said 
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real  estate.  I  agree  to  make  a  good  satisfac- 
tory deed  and  to  give  a  clear  abstract  of  title 
to  said  real  estate,  showing  the  title  to  be 
fully  vested  in  me.  In  consideration  of  the 
services  of  Berryman  k  Janney  in  making 
such  sale,  transfer,  sending  me  a  buyer,  ad- 
vertising, or  being  instrumental  in  any  man- 
ner, whatever,  in  selling  or  transferring  said 
property,  I  agree  to  pay  said  Berryman  & 
Janney  out  of  the  first  payment  a  commission 
of  1,00  one  per  acre  dollars,  payable  at  the 
office  of  said  Berryman  &  Janney.  Any 
change  in  the  price  or  terms  agreed  to  by  me 
shall  work  no  forfeiture  in  the  commission 
due  said  agent  in  sale  or  transfer  of  said 
property.  I  hereby  reserve  the  right  to  ter- 
minate this  agency  at  any  time  alter  SO  days 
by  giving  30  days'  notice  in  writing  to  said 
agent.  Receipt  of  a  duplicate  of  this  agree- 
ment is  herel^  acknowledged.  W,  L.  ChUda, 
Owner. 

[452]  ''Said  agency  accepted  on  above  con- 
ditions.   Berryman  A  Janney." 

A  full  description  of  the  land  was  written 
on  the  back  of  the  paper  before  signing.  Hie 
paper  is  printed,  but  the  words  in  italics  are 
written. 

In  the  answer  the  defendants  admits  that 
he  listed  the  land  described  lor  sale  with 
plaintiffs  as  his  agents,  and  that  the  land  was 
sold  to  one  Parks  as  alleged.  Other  defenses 
were  pleaded  which  are  not  revelant  to  the 
question  presented  in  this  court.  Mr.  Janney 
testified  that  Mr.  GMlds  signed  the  contract 
after  he  had  filled  the  blank  spaces  in  the 
printed  paper,  and  that  the  name  "Berryman 
k  Janney"  i^pearing  on  the  lower  left  hand 
cmrner  of  the  exhibit  was  printed  thereon  by 
the  order  or  instruction  of  the  firm.  The 
contract  was  offered  in  evidence.  Defendant 
objected  to  its  introduction  for  the  reason  that 
it  was  incompetent  and  shows  upon  its  face 
that  it  was  not  signed  by  the  broker  or  agent 
who  is  intended  to  be  a  party  to  said  con- 
tract. The  objection  was  sustained.  Plain- 
tiffs then  attempted  to  prove  that  the  land 
was  sold  by  plaintiffs  to  Parks  by  virtue  of 
this  contract,  and  that  no  oonunission  had 
been  paid.  This  testimony  was  also  excluded. 
A  motion  to  direct  a  verdict  for  the  defendant 
was  then  sustained,  and  a  verdict  and  judg- 
ment rendered  accordingly. 

The  district  court  struck  out  all  of  the 
reply  except  a  general  denial,  on  the  ground 
tluit  its  allegations  were  not  within  the  issues 
tried  below.  The  pleadings  in  the  county 
court  are  not  in  the  record.  Since  a  bill  of 
particulars  of  plaintiff's  claim  is  the  only 
pleading  required  by  statute  in  an  action  to 
recover  less  than  $200,  and  since  the  matter 
stricken  in  the  reply  is  not  inconsistent  with 
the  petition  and  responds  to  new  matter  in 
the  answer,  we  Uiink  it  should  not  have  bees 
stricken. 
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It  is  argued  that,  Binde  the  contract  was 
executed,  a  recovery  can  be  had  even  though 
it  was  not  in  writing.  The  rule  in  this  state 
is  that  a  broker  who  has  sold  land  for  an- 
other cannot  recover  either  on  the  contract 
or  upon  a  quamtum  meruit  for  the  value  of 
his  services  unless  he  [453]  holds  a  written 
•contract  which  satisfies  the  statute.  Nelson 
v.  Webster,  83  Neb.  169,  119  N.  W.  256; 
Clark  V.  Davies,  88  Neb.  67,  129  N.  W.  165. 

We  have  not  been  favored  with  a  brief  by 
the  appellee,  but  it  seems  apparent  that  the 
district  court  was  of  the  opinion  that  the 
contract  was  not  executed  in  accordance  with 
section  2628,  Rev.  St.  1913:  "Every  con- 
tract for  the  sale  of  lands,  between  the  owner 
thereof  and  any  broker  or  agent  employed  to 
sell  the  same,  shall  be  void,  unless  the  con- 
tract is  in  writing  and  subscribed  by  the 
owner  of  the  land  and  the  broker  or  agent, 
and  such  contract  shall  describe  the  land  to 
be  sold,  and  set  forth  the  compensation  to  be 
allowed  by  the  owner  in  case  of  sale  by  the 
broker  or  agent.'*  Since  the  owner  of  the 
land  signed  the  contract,  the  question  pre- 
sented is  whether  "the  contract  is  .  .  • 
subscribed  by  .  .  .  the  broker  or  agent." 
We  have  held  that  the  word  "subscribed"  in 
this  section  i^  not  to  be  taken  literally,  but 
in  its  popular  sense  as  being  equivalent  to  the 
word  "signed."  Myers  v.  Moore,  78  Neb. 
448,  110  N.  W.  989.  The  name  of  the  firm 
was  printed  under  the  order  and  direction  of 
the  plaintiffs.  The  courts  construe  such  stat- 
utory requirements  more  or  less  strictly  ac- 
cording to  the  nature  of  the  instrument  in- 
volved. In  such  documents  as  wills  mudi 
more  strictness  is  required  than  in  instru- 
ments of  less  importance  and  effect. 

In  Schneider  v.  Norris,  2  M.  A^  S.  286,  an 
invoice  was  sent  by  the  seller  to  the  pur- 
chaser, headed:  "London,  October  24,  1812. 
Messrs.  John  Schneider  &  Co.  bought  of  Thom- 
as Norris  &  Co.,  agents,  cotton  yam  and 
piece  gooda  No.  3,  Freeman's  Court,  Corn- 
hill."  A  list  of  articles  with  the  quantities 
and  prices  followed.  The  whole  heading  of  the 
bill  was  printed,  except  the  words  "Messrs. 
John  Schneider  &  Co."  It  was  held  that  the 
printed  name,  under  the  facts,  was  sufficient 
to  satisfy  the  statute  of  frauds  and  to  bind 
Norris  &  Company,  which  was  the  intention 
when  the  bill  was  made  out.  Saunderson  v. 
Jackson,  2  B.  &  P.  (Eng.)  238,  and  Dniry 
V.  Young,  58  Md.  546,  42  Am.  Rep.  343,  are 
practically  to  the  same  effect.  In  In  re  Walk- 
er, 110  Cal.  387,  42  Pac.  815,  52  Am.  St.  Rep. 
104,  30  L.R.A.  460,  and  in  Cummings  v. 
Landes,  140  la.  80,  117  N.  W.  22,  the  mean- 
ing of  "signature"  is  [454]  discussed,  and  it 
is  shown  that  signatures  were  at  first  usually 
made  by  the  mark  or  cross,  and  that  writing 
is  not  absolutely  essential  if  the  party  acts 
upon  or  intends  to  be  bound  by  the  ^ark, 


stamp  or  printed  name.  Where  a  name  was 
stamped  upon  a  notice  of  objection  in  an 
election  contest  proceeding  which  the  statute 
required  "shall  be  signed  by  the  person  ob- 
jecting," this  was  held  sufBcient.  Bennett  v. 
Brumfitt,  3  L.  R.  C.  P.  (Eng.)  •28.  In  29 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  856,  it  is 
said:  "A  printed  name  upon  a  paper  which 
is  delivered  under  circumstances  showing  an 
intention  to  regard  the  printed  name  as  the 
person's  own  will  suffice,  as  will  an  entry 
in  a  book  containing  the  owner's  name  at  the 
top  of  the  page."  Where  a  statute  provided 
that  the  summons  in  a  civil  action  should 
be  "subscribed  by  the  plaintiff,  or  his  attor- 
ney," the  law  was  held  to  be  compliod  with 
if  the  signature  was  printed  or  stamped. 
Barnard  v.  Heydrick,  49  Barb  (N.  Y.)  62; 
Mezohen  v.  More,  54  Wis.  214,  11  N.  W.  534; 
Herrick  v.  Morrill,  37  Minn.  250,  33  N.  W. 
840,  5  Am.  St.  Rep.  841. 

The  plaintiffs  having  signed  the  contract 
with  their  printed  name  with  intention  to"  be 
bound  by  it,  having  assumed  its  obligations, 
and  (assuming  the  fact  to  be  according  to 
their  offer  of  proof)  having  discharged  it 
according  to  its  terms,  are  oatitled  to  the 
benefit  of  it. 

The  validity  of  the  contract  was  also  at- 
tacked in  the  district  court  on  account  of  the 
land  being  a  homestead  and  the  contract  not 
being  signed  by  Mrs.  Childs.  Of  course,  the 
contract  neither  affected  Mrs.  Childs  interest 
in  the  premises  nor  the  title  to  the  land;  bat 
this  does  not  interfere  with  the  right  of  plain- 
tiffs to  recover  a  conunission  from  Mr.  Childs 
if  they  produced  a  buyer  to  whom  Mr.  and 
Mrs.  Childs  sold  the  land. 

For  the  reasons  stated,  the  judgment  of  the 
district  court  ia 

Reversed. 

Rose,  Fawcett  and  Hamer,  JJ.,  not  sitting. 

NOTE. 


Snffioionoy    of    Printed 
Momoraadam.      iritliin 
Frands. 


re    to 
Statute     of 


The  earlier  cases  discussing  the  sufficiency 
of  a  printed  signature  to  a  memorandum 
within  the  statute  of  frauds  are  reviewed 
in  the  note  to  Equitable  L.  Aasur.  Soc.  v. 
Meuth,  Ann.  Cas.  1913B  661.  The  present 
note  discusses  the  cases  which  have  arisen 
since  the  publication  of  that  note. 

It  has  been  held  that  a  printed  signature 
is  sufficient  to  satisfy  the  statute  of  frauds 
where  the  paper  is  delivered  under  eircnm- 
stances  showing  an  intention  on  the  part  of 
the  person  to  be  charged  to  regard  the  printed 
name  as  his  own.  Goldowits  ▼.  Kupfer,  80 
Misc.  487,  141  N.  Y.  6.  581.  And  see  the 
reported  case.    See  also  Kilday  t.  Schaneupp, 
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91  Conn.  29,  98  AtL  335,  L.R.A.1917A  151; 
McCrea  v.  Bentley,  154  N.  Y.  S.  174.  Com- 
pare Kaiser  v.  Jones,  157  Ky.  670,  163  S.  W. 
741;  Riviera  Realty  Ck).  v.  Henry,  144  N.  Y. 
S.  790. 

In  Goldowitz  v.  Kupfer,  aupra,  the  facts 
and  the  conclusions  of  the  court  thereon  were 
stated  as  follows:  "An  order  on  a  blank 
printed  by  defendant,  with  its  name  and  ad- 
dress at  the  top,  for  the  sale  of  the  goods 
in  question  to  the  plaintiffs,  giving  the  terms 
of  sale,  time  of  deliver}',  and  price  of  each 
item  of  goods,  was  signed  by  one  of  the  plain- 
tiffs. At  the  foot  of  the  order  was  a  printed  • 
guaranty  of  the  price,  coupled  with  the  privi- 
lege of  canceling  the  order,  signed,  in  print, 
iftith  the  name  of  defendant.  An  unsign^ 
letter  to  plaintiffs'  firm,  with  defendant's 
name  and  address  on  the  letter  head,  acknowl- 
edging the  entry  of  plaintiffs'  order,  was  de- 
livered to  one  of  the  plaintiffs.  The  defend- 
ant's president  testified  that  the  plaintiffs' 
order  was  placed  upon  its  books  as  an  order, 
but  that  its  counsel  later  advised  it  that  it  . 
was  invalid.  A  printed  signature  will  answer 
the  requirements  of  the  statute  of  frauds,  and 
where  a  trader  who  is  in  the  habit  of  deliver- 
ing printed  bills  of  parcels,  to  which  his  name 
is  prefixed,  delivers  one  containing  the  neces- 
sary particulars  of  the  contract,  it  is  sufii- 
cient.  Browne  on  Statute  of  Frauds  (5th 
ed.)  356." 

In  Kilday  v.  Schancupp,  91  C6nn.  29,  98 
Atl.  335,  L.R.A.1917A  151,  the  court  in  hold- 
ing that  a  signature  in  the  body  of  the  instru- 
ment was  sufficient  to  answer  the  require- 
ments of  the  statute  of  frauds,  said  obiter: 
"The  authorities  are  equally  decisive  that  the 
signature  may  be  printed  or  written.  .  .  . 
And  we  have  held  that  a  signature  by  a 
rubber  stamp,  made  by  an  agent  duly  author- 
ized, is  a  signature  within  the  statute." 

Likewise,  in  McCrea  v.  Bentley,  154  N.  Y. 
S.  174,  the  court  said  by  way  of  dictum: 
''While  the  statute  requires  that  the  memo- 
randum be  signed  by  the  person  to  be  charged, 
it  does  not  require  that  the  signature  be  in 
any  definite  form,  and  initials,  marks,  ficti- 
tious names,  and  even  a  rubber  stamp  have  all 
been  considered  as  a  sufficient  compliance  with 
the  statute.  The  test  in  every  instance  seems 
to  be  whether  the  party  or  his  duly  authorized 
agent  has  signed  the  memorandum  in  such 
manner  as  to  authenticate  the  promise." 

In  Kaiser  v.  Jones,  157  Ky.  607,  163  S.  W. 
741,  however,  a  memorandum  of  the  sale  of 
real  estate  was  held  to  be  insufficient  where 
it  consisted  of  a  newspaper  clipping  ending 
with  the  printed  signature  of  the  auctioneer, 
who  acted  as  the  vendor's  agent.  It  appeared 
that  the  newspaper  clipping  had  been  pasted 
on  a  sheet  of  paper,  that  some  writing  relative 
to  the  sale  had  been  written  on  this  paper 
below   the   auctioneer's   signature,   and  that 
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the  vendee  signed  her  name  at  the  end  of  the 
writing  but  the  auctioneer  did  not.  The  court 
said:  'The  memorandum  here  in  question 
was  not  signed  by  the  vendor;  but  he  con- 
tends it  was  signed  by  the  auctioneer.  As 
will  be  seen  by  reference  to  the  memorandum, 
the  only  place  where  the  name  of  the  auc- 
tioneer appears  is  at  the  bottom  of  the  print- 
ed clipping  or  newspaper  advertisement  of  the 
sale,  which  clipping  was  pasted  upon  the  paper 
on  which  appellee  signed  her  name,  and  above 
that  part  of  the  writing  to  which  she  affixed 
her  signature.  In  support  of  his  contention 
that  the  name  of  tlie  auctioneer  printed  on 
said  clipping  is  a  sufficient  signature,  appel- 
lant cites  20  Cyc.  275,  where  it  is  said  that 
'a  printed  or  stamped  signature  may  be  a 
sufficient  signature  if  adopted  and  intended 
as  such,'  which  statement  is  supported  by 
citation  of  several  English  cases.  But,  grant- 
ing that  a  printed  signature,  if  adopted  and 
intended  as  such,  might  be  sufficient,  the 
printed  signature  of  the  auctioneer  is  ap- 
pended to  the  advertisement  of  sale,  not  to 
that  part  of  the  writing  which  recites  that 
appellee  has  become  the  purchaser  of  the 
property.  Manifestly  it  could  not  have  been 
adopted  and  intended  as  the  signature  of  the 
auctioneer  to  that  part  of  the  memorandum 
which  Mrs.  Jones  signed,  else  it  would  have 
been  appended  to  that  part  of  the  paper. 
Moreover,  Ky.  St.  §  468,  provides  that  the 
signature  must  be  subscribed  at  the  end  of 
a  writing." 

In  Riviera  Realty  €o.  v.  Henry,  144  N.  Y.  8. 
790,  it  appeared  that  an  instrument  purport- 
ing to  be  a  lease  had  been  executed  by  the 
Riviera  Realty  Company.  The  lease  had  the 
corporate  name  of  the  plaintiff  as  lessor 
printed  at  the  end  and  this  printed  signature 
was  followed  by  the  signature  of  another  per- 
son in  writing.  It  was  said  that  a  lease  sub- 
scribed in  print,  when  followed  by  the  written 
signature  of  another  person  would  be  good 
under  the  statute,  if  the  writer  had  the  au- 
thority to  bind  the  person  whose  name  ap- 
peared in  print.  It  appearing  that  no  such 
authority  was  shown,  the  court  held  the  case 
open  suggesting  that  at  another  trial  the 
plaintiff  might  be  able  to  prove  authority  on 
the  part  of  the  person  whose  name  was  sub- 
scribed to  the  lease. 

It  has  been  held  that  where  a  broker  con- 
summates a  sale  and  the  buyer's  name  is  en- 
tered in  the  broker's  books  by  the  broker  him- 
self who  delivers  a  copy  of  the  memorandum 
to  the  buyer,  an  entry  of  this  nature  is  a 
sufficient  signature  to  bind  the  buyer,  under 
the  statute  of  frauds.  Dinuba  Farmers' 
Union  Packing  Co.  v.  J.  M.  Anderson  Grocer 
Co.  193  Mo.  App.  236,  182  S.  W.  1036.  In 
that  case  it  appeared  that  a  broker  who  had 
represented  both  the  plaintiff  and  the  defend- 
ant in  the  sale  of  800  cases  of  raisins  to  the 
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defendant,  had  made  a  memorandum  of  the 
sale  in  the  books  of  the  brokerage  company. 
The  name  of  the  company  was  printed 
on  the  heading  of  the  memorandum,  and 
that  of  the  defendant  as  purchaser  was 
typewritten  therein.  In  holding  that  the 
signature  was  sufficient  to  satisfy  the  statute 
of  frauds,  the  court  said :  "But  it  is  said  the 
memorandum  is  not  even  signed  by  the  broker- 
age company.  It  is  true  no  formal  signature 
appears  to  be  affixed  thereto,  but  this  is  un- 
important, in  view  of  the  fact  that  the  name 
of  the  broker — that  is,  the  Rosen-Reichardt 
Brokerage  Company — is  printed  on  the  head- 
ing of  the  memorandum,  and  defendant's 
name  is  clearly  written  by  the  broker  therein 
in  typewriting  as  the  purchaser.  The  signa- 
ture required  by  the  statute  is  not  confined  to 
the  actual  subscription  of  his  name  by  the 
party  to  be  charged,  as  is  said  by  Mr.  Benja- 
min on  Sales  (6th  ed.),  §  256.  Indeed,  the 
name  of  the  party  to  be  charged  may  be 
either  in  writing  or  in  print,  or  by  stamping 
the  nanie  upon  the  memorandum.  Moreover, 
it  may  be  in  the  body  of  the  writing  or  at  the 
beginning  or  at  the  end  of  it.  'But  when  the 
signature  is  not  placed  in  the  usual  way  at 
the  foot  of  the  written  or  printed  paper,  it 
becomes  a  question  of  intention,  a  question  of 
fact  to  be  determined  by  the  other  circum- 
stances of  the  case,  whether  the  name  so 
written  or  printed  in  the  body  of  the  instru- 
ment was  appropriated  by  the  party  to  the 
recognition  of  the  contract."' 
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Louisiana  Supreme  Court — ^March  12,  1917. 
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ConatttntloiMd  I<aw  —  Police  Power  — 
Regulation  of  Commeroo. 

The  "liberty"  guaranteed  by  Const,  art.  2. 

f providing  that  no  person  shall  be  deprived  of 
ife,  liberty,  or  property  without  due  process 
of  law,  includes  the  right  to  manufacture  and 
oiTer  for  sale  any  article  of  commerce  one 
pleases  so  long  as  the  doing  so  does  not  come 
under  the  reatrictive  jurisdiction  of  the  police 
power. 

Food  —  IiegialatiTO  Power  of  Besnlft- 
tion. 

Whether  there  is  danger  of  the  public  buy- 
ing food  injurious  to  health  or  different  from 
that  intended  to  be  bought  so  as  to  authorize 
the  exercise  of  the  police  power,  and  whether 
such  danger  sufficiently  affects  the  public  in- 


terests to  justify  the  intervention  of  the  gov- 
ernment, is  a  question  for  the  legislative  de- 
partment, but  the  legislative  action  is  subject 
to  revision  by  the  courts. 

Oonatitntiomal  Law  —  Pree«ai9tiom  in 
FaTor  of  Matnte. 

There  is  a  presumption  of  validity  in  faror 
of  a  statute  or  ordinance;  but  such  presump- 
tion, however  strong,  is  not  conclusive,  though 
the  legislative  action  will  be  sustained  if  pos- 
sible under  any  reasonably  supposable  state 
of  facts. 

Food  »  Regulation  of  lee  Cream  —  Va- 
liditj. 

A  municipal  ordinance  requiring  ice  cream 
to  contain  at  least  ten  per  cent  of  butter  fat, 
and  providing  that  any  frozen  product,  with 
certain  exceptions,  containing  milk  or  cream, 
whether  designated  as  custard,  etc.,  or  by 
whatever  name  it  is  designated,  shall  be 
deemed  ice  cream,  is  invalid  as  applied  to  a 
frozen  product  offered  for  sale  only  aa  cus- 
tard, and  which  is  pure  and  wholesome, 
though  not  containing  the  required  percentage 
of  butter  fat. 

[See  note  at  end  of  this  case.] 

Appeal  from  Recorder's  Court  of  New  Or- 
leans:  BxTBTHS,  Recorder. 

Prosecution  against  Albert  Toca  for  viola- 
tion of  municipal  ordinance.  Defendant  con- 
victed and  appeals.  The  facts  are  stated  in 
the  opinion.    Reversed. 

Albert  OvUhault  for  appellant. 

I,  D.  Moore  and  W.  L.  Hughes  for  appellee. 

[663]  Pbovostt,  J. — The  accused,  Albert 
Toca^  is  charged  with  having  violated  the 
"ice  cream"  ordinance  of  the  city  of  Xew 
Orleans  by  selling  a  frozen  compound  which 
he  sells  under  the  name  of  'Toca's  Custard.'* 

For  16  years  previous  to  this  prosecution 
he  had  been  manufacturing  this  product  and 
selling  it  both  directly  from  factory  to  con- 
simier  and  through  peddlers  on  the  street; 
but  lately  there  was  added  to  the  **ice  cream" 
ordinance  of  the  city  the  following: 

"Provided  that  any  frozen  product,  except 
fruit  ice  cream,  nut  ice  cream,  frozen  cream 
cheese,  and  frozen  buttermilk,  which  shall 
contain  milk,  whole  or  skimmed,  or  cream, 
whether  the  same  shall  be  designated  as  'cus- 
tard/ 'frozen  custard/  'frozen  dainties,'  or  by 
whatever  name  such  frozen  product  is  desig- 
nated, shall,  for  the  purpose  of  this  ordinance, 
be  deemed  to  be  'ice  cream,'  and  shall  be  made 
to  conform  to  the  requirements  provided  in 
this  ordinance  for  'ice  cream.' " 

As  ice  cream  must  under  the  ordinance  con- 
tain at  least  10  per  cent  of  butter  fat,  the 
effect  of  this  proviao  which  classifies  custard 
aa  ice  cream  is  to  require  Toca's  Custard  to 
contain  that  ]M^portion  of  butter  fat. 
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Its  ingredients  are  rice>  barley,  hominy,  bu* 
gar,  eggs,  milk,  and  ilaYoring;  and  it  is  made 
alter  a  recipe  for  whieh  the  accused  has  ob- 
tained a  patent  from  the  United  States  gov- 
ernment. Its  characteristic  features,  both  of 
which  are  accentuated  in  the  patent,  are  its 
inexpensiveness  and  digestibility.  Both  of 
these  would  be  destroyed  by  the  addition  of 
this  quantity  of  fat — practically,  the  product 
would  become  a  different  one;  hence  the 
ordinance  has  the  effect  of  suppressing  the 
business. 

"Permission  to  sell,  when  accompanied  by 
the  imposition  of  a  condition  which,  if  com- 
plied with,  will  effectually  prevent  any  sale, 
amounts  in  law  to  a  prohibition."  Collins  v. 
New  Hampshire,  171  U.  S.  30,  18  S.  Ct.  768, 
43  U.  S.   (L.  ed.)   60. 

Accused  contends  that  the  ordinance  is  null« 
as  depriving  him  of  the  "liberty**  which  is 
guaranteed  to  him  by  article  2  of  the  Ck)nsti- 
tution,  reading: 

[554]  "No  perscm  shall  be  deprived  of  life, 
liberty  or  property,  except  by  due  process  of 
law." 

The  liberty  here  guaranteed  includes  the 
right  to  manufacture  and  offer  for  sale  any 
article  of  commerce  one  pleases,  so  long  as  the 
doing  so  does  not  come  under  the  restrictive 
jurisdiction  of  the  police  power. 

This  jurisdiction,  in  so  far  as  bearing 
upon  the  sale  of  an  article  of  human  food,  is 
based  upon  the  right,  or  duty,  of  the  govern- 
ment to  protect  the  public  against  being  sub- 
jected to  the  danger  of  buying  food  injurious 
to  health  or  different  from  that  which  is  in- 
tended to  be  bought. 

The  question  of  whether  this  danger  exists 
in  any  particular  case,  and  sufficiently  affects 
the  public  interest  to  justify  the  intervention 
of  the  government,  is  one  for  the  legislative 
department  of  the  government.  But  the  leg- 
islative action  is  subject  to  revision  by  the 
courts  when  complaint  is  made;  for  the  Con- 
stitution is  the  paramount  law,  and  it  would 
be  such  in  name  only  if  when  transgressed 
authority  did  not  reside  somewhere  for  vin- 
dicating its  supremacy;  and  this  authority 
resides  ex  necessitate  in  the  courts. 

A  statute  or  ordinance  is  not  to  be  sup- 
posed to  have  been  adopted  without  due  de- 
liberation; that  is  to  say,  without  a  full 
knowledge  of  all  the  facts  and  a  careful  weigh- 
ing of  the  public  interest  on  the  one  hand  and 
private  rights  on  the  other.  This  gives  rise 
to  a  presumption  of  validity  in  favor  of  the 
legislative  action;  and  the  strength  of  this 
presumption  is  added  to  in  practice  by  the 
respect  which  one  of  the  departments  of  the 
government  naturally  entertains  for  the 
decisions  of  any  one  of  the  other  departments. 
But  this  presumption,  however  strong,  is  not 
conclusive,  as  one  might  be  led  to  suppose 


from  the  enunciation  of  .it  found  in  many 
decisions.  The  contrary  is  attested  by  a  large 
number  of  other  decisions  whose  correctness  is 
now  questioned  by  no  one.  It,  in  last  analy- 
sis, amounts  simply  to  this,  that  [555]  the 
legislative  action  will  be  sustained  if  the 
doing  so  is  possible  under  any  reasonably 
supposable  state  of  facts. 

What  reasonably  supposable  state  of  facts, 
then,  could  justify  the  fixing  of  this  butter 
fat  standard  for  custard? 

The  consideration  of  danger  -to  the  public 
health  may  be  eliminated  at  once.  For  the 
requirement  of  a  certain  proportion  of  butter 
fat  does  not  make  for  greater  purity  or  wbole- 
someness,  but  only  greater  richness  or  nutri- 
ousness. 

The  sole  consideration  must  be  that  of 
possible  deception  of  the  public;  of  the  people 
being  misled  into  buying  a  custard  different 
from  that  which  they  think  they  are  buying. 
On  the  point  of  whether  or  not  the  people  of 
New  Orleans  have  formed  the  notion,  or  be- 
come imbued  with  the  idea,  that  custard  is 
deficient  in  butter  fat  unless  measuring  in 
that  respect  up  to  a  certain  standard,  there 
is  no  evidence  in  the  record.  There  is  evidence 
going  to  show  that  in  New  Orleans,  as  else- 
where, most  of  what  is  sold  as  ice  cream  is 
in  reality  frozen  custard;  but  the  effect  of 
that  evidence  is  merely  to  show  that  ice  cream 
may  in  New  Orleans  be  properly  classed  as 
ice  cream;  not  that  in  New  Orleans  custard 
as  such,  not  as  ice  cream,  is  understood  to 
measure  up  to  a  certain  standard  in  butter 
fat,  so  that  those  who  buy  it,  as  such,  not 
as  ice  cream,  will  be  misled  unless  it  does  so 
measure. 

No  doubt  such  a  state  of  mind  as  this  is 
possible  or  supposable;  but  it  is  equally 
possible  or  supposable,  with  respect  to  the 
other  nutritious  elements  of  custard — ^the 
sugar  and  the  egg — so  that  if  a  standard  of 
nutritiousness  may  be  prescribed  for  the  but 
ter  fat  element,  so  may  it,  for  like  reason, 
be  prescribed  for  the  sugar  and  the  egg  ele- 
ments. And  if  the  elements  of  custard  may 
be  thus  dictated,  why  not  those  of  every  other 
manufactured  article  of  human  food?  And  if 
those  of  articles  of  human  food,  why  not  those 
of  [556]  every  manufactured  article  of  com- 
merce, for  the  public  is  as  liable  to  form 
notions  with  regard  to  the  constituents  of  one 
manufactured  article  as  of  another,  and  the 
manufacturer  is  no  more  privileged  to  de- 
ceive the  public  in  the  matter  of  one  article 
than  of  another  t 

The  situation  would  therefore  seem  to  be 
that  this  butter  fat  standard,  which  destroys 
the  business  of  accused,  cannot  be  maintained, 
unless  the  right  is  to  be  recognized  in  the 
public  authorities  to  fix  in  like  manner  a  de- 
structive standard  for  every  manufactured 
article  of  commerce;  an  idea  which,  needless 
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to  say,  cannot  be  entertained  for  a  single 
moment. 

We  are  aware  that  the  courts  have  gone  so 
far  as  to  sanction  the  legislating  of  oleo- 
margarine (an  admittedly  wholesome  article 
of  food)  from  the  market.  State  v.  Adding- 
ton,  77  Mo.  110;  Powell  v.  Com.  114  Pa.  St. 
265,  7  Atl.  913,  60  Am.  Rep.  350;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  8  S.  Ct.  992, 
1257,  32  U.  S.  (L.  ed.)  253.  But  these  deci- 
sions, and  others  along  the  same  line,  will,  we 
imagine,  hardly  now  be  followed  in  the  broad- 
ness of  their  doctrine.  While  refusing  a  writ 
of  error  from  this  Addington  decision  Mr. 
Justice  Miller  expressed  the  opinion  that  the 
decision  was  in  violation  of  the  Constitution 
of  Missouri.  In  re  Brosnahan,  18  Fe*.  62. 
Though  he  concurred  in  the  Powell  decision. 
Mr.  Justice  Field,  however,  dissented  from 
the  Powell  decision,  and  Judge  Dillon  in  Mun. 
Corp.  par.  141,  has  this  to  say 
decision : 

"We  cannot  but  express  our  regret  that  the 
Constitution  of  any  of  the  states,  or  that 
of  the  United  States,  admits  of  a  construction 
that  it  is  competent  for  a  state  Legislature  to 
suppress  (instead  of  regulating)  under  fine 
and  imprisonment  the  business  of  manufac- 
turing and  selling  a  harmless,  and  even  whole- 
some, article,  if  the  Legislature  chooses  to 
affirm,  contrary  to  the  fact,  that  the  public 
health  or  public  policy  requires  such  suppres- 
sion. The  record  of  the  conviction  of  Powell 
for  selling  without  any  deception  a  healthful 
and  nutritious  article  of  food  makes  one's 
blood  tingle." 

[557]  The  more  conservative  doctrine  is 
that  of  People  v.  Marx,  99  N.  Y.  377,  2  N.  E. 
29,  52  Am.  Rep.  34,  where  the  prohibition  of 
the  sale  of  oleomargarine  was  held  to  be 
unconstitutional,  and  People  v.  Biesecker,  169 
N.  Y.  53,  61  N.  E.  990,  67  L.R.A.  178,  88 
Am.  St.  Rep.  534,  where  the  same  view  was 
taken  of  a  statute  prohibiting  the  use  of 
preservatives,  however  harmless. 

Cases  where  known  articles  of  commerce, 
such  as  linseed  oil,  vinegar,  etc.,  have  not 
been  allowed  to  be  sold  in  an  adulterated 
state  even  thoi]^h  offered  for  sale  under  names 
indicative  of  the  adulteration  are,  of  course, 
not  in  point.  There  the  known  virtues  or 
properties  of  the  articles  in  their  unadulter- 
ated state  were  sought  to  be  made  to  serve  as 
inducements  for  the  purchase  of  the  adul« 
terated  articles. 

Nor  are  the  cases  of  natural  products  up- 
on which  the  people  are  in  the  habit  of  relying 
largely  for  their  nourishments,  such  as  milk 
and  butter,  in  point.  Custard,  sold  as  such, 
not  as  ice  cream,  cannot  reasonably  be  said 
to  be  relied  upon  largely  by  the  people  for 
their  nourishment;  no  more  so  than  a  thou- 
sand other  articles  of  commerce  upon  which, 


we  assume,  the  Legislature  would  not  fciiink 
of  laying  a  hand. 

A  butter  fat  standard  for  ioe  cream,  baa 
been  sustained  in  two  cases,  which  have  been 
affirmed  by  the  Supreme  Court  of  the  United 
States.  Com.  v.  Crowl,  246  Pa.  St.  554,  91 
Atl.  922;  State  v.  Hutchinson  Ice  Cream  Co. 
168  la.  1,  147  N.  W.  196,  L.R.A.1917B  198, 
242  U.  S.  163,  Ann.  Cas.  1917B  643,  37  S. 
Ct.  28,  61  U.  S.  (L.  ed.)  217. 

In  the  Crowl  case  the  Supreme  Court  of 
Pennsylvania  said: 

*That  ice  cream  is  in  general  use  is  ad- 
mitted; that  it  is  largely  composed  of  milk 
and  cream  is  shown  by  the  evidence  in  the 
case.  Its  name  implies  the  use  of  cream  in 
its  composition,  and  all  of  the  authorities  to 
which  the  learned  counsel  for  the  appellant 
refer  show  that  milk  and  cream  are  con- 
stituents in  its  composition.  It  enters  so 
largely  into  the  food  supply  of  the  public 
as  to  have  become  a  proper  subject  of  legisla- 
tion, especially  in  view  of  the  opportunities 
[558]  which  its  manufacture  affords  to  prac- 
tice imposition.  In  the  popular  understand- 
ing it  is  largely  composed  of  milk  of  which 
butter  fat  is  an  important  constituent.  If  by 
the  exercise  of  ingenuity  and  by  the  practice 
of  unwarranted  thrift  a  product  can  be  put 
on  the  market  having  the  name  and  appear- 
ance of  ice  cream,  but  lacking  the  chief  ele- 
ment which  gives  it  value  as  an  article  of 
food,  a  large  opportunity  would  be  afforded 
to  dealers  In  that  article  to  profit  by  decep- 
tion, and  it  is  the  opportunity  for  such  de- 
ceit of  which  the  police  power  takes  notice 
and  seeks  to  take  away." 

Here  the  two  facts,  that  the  word  "cream" 
carries  with  it  a  certain  implication  of  but- 
ter fat  richness  by  which  the  public  might  be 
misled,  and  that  "ice  cream"  enters  largely 
into  the  food  supply  of  the  public,  are 
stressed. 

In 'the  Hutchinson  case  the  Supreme  Court 
of  Iowa  said: 

*'It  is  said  by  defendants  that  they  are 
deprived  of  the  right  to  sell  their  product  if 
it  contains  a  less  per  cent  of  butter  fat  than 
that  prescribed  by  the  statute,  and  that  the 
sale  of  such  is  entirely  prohibited.  This,  we 
think,  is  an  assumption  not  warranted.  They 
may  sell  it  for  what  it  really  is." 

Thus  showing  that  it  was  the  deceptive 
feature  of  the  article  as  implying  a  certain 
standard  of  purity  or  nutritiousness  that  was 
the  real  basis  of  the  decision. 

In  reviewing  these  cases  the  Supreme  Court 
of  the  United  States  said: 

''It  is  specially  urged  that  the  statutes  are 
unconstitutional  because  they  do  not  merely 
define  the  term  'ice  cream,'  but  arbitrarily 
prohibit  the  sale  of  a  large  variety  of  whole- 
some compounds  theretofore  in<duded  under 
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tlie  name  'ice  cream/  The  acta  appear  to  us 
merely  to  prohibit  the  aale  of  such  compoundi 
^aa  ice  cream.  Such  is  the  construction  given 
to  the  act  by  the  Supreme  Court  of  Iowa, 
^tate  y.  Hutchinson  Ice  Cream  Co.  168  la. 
1, 15, 147  N.  W.  195,  which  is,  of  course,  bind* 
ing  on  us.  We  cannot  assume,  in  the  absence 
-of  a  definite  and  authoritative  ruling,  that 
the  Supreme  Court  of  Pennsylvania  would 
^construe  the  law  of  that  state  otherwise.  The 
conviction  here  under  review  was  for  selling 
the  'compound'  as  ice  cream,  so  that  we  are 
not  called  upon  to  determine  whether  the 
state  may,  in  the  exercise  of  its  police  power, 
prohibit  the  sale  even  of  a  wholesome  product, 
if  the  public  welfare  appear  to  require  such 
•action,  and  if,  as  here,  interstate  commerce  is 
tiot  involved.'' 

[559]  We  fail  entirely  to  find  wherein  the 
public  welfare  can  require  the  establishment 
-of  any  such  standard  for  custard,  whether 
irozen  or  on  pie  crust,  any  more  than  for  any 
other  article  of  food;  and  as  we  are  not 
prepared  to  say  that  a  standard  of  nutritious* 
ness  may  be  set  for  all  articles  of  food  offered 
for  sale,  we  find  ourselves  constrained  to  hold 
that  one  cannot  be  set  for  custard. 

In  Rigbers  v.  Atlanta,  7  Ga.  App.  411,  60 
S.  £.  991,  the  Court  of  Appeals  of  Georgia 
said  of  ice  cream  that  it  "is  a  luxury,  rather 
than  a  necessity,''  and  refused  to  allow  a  but- 
ter fat  standard  to  be  set  for  it  under  the 
general  welfare  clause. 

But  conceding  that  for  ice  cream,  the  use 
of  which  as  an  article  of  diet  has  come  to 
be  so  widespread,  a  standard  may  be  set,  the 
eame  thing  cannot  be  said  of  custard,  which 
in  its  frosen  state  is  not  commonly  offered  for 
sale  to  the  public  as  custard;  and  it  is  as 
custard,  distinctly  as  such,  that  accused  offers 
his  product  to  the  public.  The  eupeptic  man 
may  want  his  custard  rich  in  fat,  and  cor- 
respondingly indigestible;  the  dispeptic  may 
-want  his  more  of  the  kind  that  Toca  offers. 
It  is  not  for  the  law  to  step  in  and  say  to 
the  latter,  vou  shall  not  be  allowed  to  buy 
4ind  eat  the  light  and  digestible  kind,  but 
only  the  fat  and  indigestible. 

The  case  is  not  that  of  there  being  nothing 
in  a  name,  of  a  rose  by  any  other  name  smell- 
ing as  sweet;  the  question  being  one  of  decep- 
tion vel  non,  there  is  everything  in  the  name. 
The  mixtures  which  were  forbidden  to  be 
offered  for  sale  as  linseed  oil  and  as  vinegar, 
for  instance,  would  never  have  been  forbidden 
to  be  offered  for  sale  under  other  names. 
There  would  have  been  no  room  for  deception, 
and  therefore  no  basis  for  constitutional  re- 
pression. The  cases  in  which  the  outlawing 
•of  oleomargarine  offered  for  sale  as  such  with 
no  attempt  at  deception  has  been  sanctioned 
stand,  we  must  admit,  more  [560]  or  less  in 
the  way ;  but  those  decisions  must  be  admitted 
to  have  reached  the  very  extreme  limit,  and  to 


be  justifiable  only  on  the  score  of  the  peculiar 
resemblance  of  oleomargarine,  a  manufactured 
article,  to  butter,  a  natural  product  and  one 
of  the  main  articles  of  human  food,  and  on 
the  peculiar  opportunities  that  the  sale  of 
oleomargarine  offers  for  deception.  And  also 
may  not  such  a  thing  be  as  that  the  strong 
popular  prejudice  existing  at  first  against 
this  supposedly  fake  butter  had  found  some 
unconscious  lodgment  in  the  judicial  mind, 
and  furnished  the  last  feather  in  the  scale? 

The  judgment  appealed  from  is  therefore 
set  aside,  and  the  accused  is  ordered  to  be 
discharged  without  day. 

Sommerville,  J.,  dissents. 

Rehearing  denied  May  14,  1917. 

NOTE. 

The  reported  case,  conceding  for  the  pur- 
poses of  argument  the  validity  of  a  munici- 
pal regulation  requiring  that  ice  cream 
shall  contain  ten  per  cent  of  butter  fats,  holds 
to  be  invalid  a  provision  in  such  a  regulation 
that  frozen  custards  and  the  like  shall  be 
deemed  to  be  ice  cream  and  within  the  scope 
of  the  requirement.  The  validity  of  a  state 
or  municipal  regulation  of  ice  cream  is  dis- 
cussed in  the  note  to  Hutchinson  Ice  Cream 
Co.  V.  State,  Ann.  Caa.  1917B  643. 
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Insurance  »  liability  of  Agent  to 
Owner  of  Property  *-  Failure  to  Pro- 
cure Insurance. 

In  a  petition  in  which  it  is  substantially 
alleged  that  a  broker  or  agent  undertook  to 
procure  insurance  on  certain  property  of  an 
owner  in  some  responsible  company  and 
whore  the  parties  agreed  on  the  total  amount 
of  insurance,  the  amount  to  be  placed  on  each 
class  of  the  property  to  be  insured,  and  that 
the  premium  should  be  taken  from  a  certain 
fund  provided  by  the  owner,  but  that  the 
broker  neglected  to  procure  the  insurance, 
and  in  reply  to  an  inquiry  of  the  owner  had 
assured  him  that  the  insurance  had  been  ob- 
tained, and  the  property  is  thereafter  de- 
stroyed by  fire,  a  cause  of  action  against  the 
broker  is  stated,  and  certainly  sufficient  as 
against  an  objection  of  the  defendants  to  the 
introduction  of  any  evidence. 

[See  note  at  end  of  this  case.] 
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A  broker  or  agent  who  tmdertakea  to  pro- 
cure insurance  for  another  is  bound  to  exer- 
cise reasonable  diligence  to  obtain  it  on  the 
terms  and  conditions  agreed  upon  and  to  give 
timely  notice  to  his  principal  in  case  he  is 
unable  to  procure  it  on  the  agreed  terms  and 
conditions,  and  if  he  fails  to  carry  out  his 
agreement  and  a  loss  results  through  his  in- 
attention, incapacity  or  fraud  he  will  be  lia- 
ble to  the  extent  and  for  the  amount  that 
would  have  been  recoverable  upon  the  insur- 
ance he  had  agreed  to  procure. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Pottawatomie 
county:    Heizeb,  Judge. 

Action  by  Edward  Rezac,  plaintiff,  against 
Frank  Zima  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are    stated    in    the    opinion.     Revessed. 

W,  F,  Chains  and  B,  O.  Broohena  for  ap- 
pellant. 

R.  F.  Hoyden,  George  P.  Hayden,  F,  T, 
Woodhum,  E,  D.  Woodhum  and  A.  B,  Crane 
for  appellees. 

[762]  Johnston,  C.  J.: — ^This  is  an  appeal 
from  a  ruling  of  the  trial  court  sustaining 
defendants'  objections  to  the  introduction  of 
evidence  under  the  petition.  Plaintiff  al- 
leged, substantially,  that  in  June,  1912,  de- 
fendant Zima  solicited  him  to  procure  insur- 
ance, aggregating  $1150,  upon  plaintiff's 
bam,  which  he  was  then  erecting,  and  its 
contents;  that  plaintiff  [753]  authorized  and 
directed  Zima  to  procure  the  insurance  in 
some  responsible  company;  that  Zima  in- 
formed plaintiff  he  would  do  so  and  would 
keep  the  policy  at  the  bank  of  which  he  was 
cashier  and  charge  the  cost  to  plaintiff's 
account  there;  that  later  on  the  same  day 
defendant  Abel  was  sent  out  by  Zima  to 
look  at  the  barn  and  contents  and  write  the 
application,  which  Abel  did;  that  afterwards 
plaintiff  spoke  to  Zima  about  the  policy  and 
that  Zima  assured  plaintiff  that  everything 
was  all  right.  Plaintiff  further  allied 
that  on  August  23,  1912,  the  bam  and  con- 
tents of  the  value  of  $1050  were  destroyed  by. 
fire;  that  he  informed  Zima  of  the  loss,  who 
promised  to  notify  the  insurance  company 
and  see  that  it  was  adjusted;  that  later, 
the  loss  not  being  adjusted,  plaintiff  inquired 
of  Zima  the  cause  of  the  delay  and  was 
several  times  assured  everything  was  all 
right  and  would  be  hurried  up;  that  at  all 
the  times  Zima  assured  plaintiff  the  loss 
would  be  paid  by  the  company  he  well  knew 
no  policy  had  been  obtained  or  properly  ap- 
plied for  and  such  statements  were  made  to 
mislead   plaintiff;    that   not   until   about   a 


month  after  the  fire  did  defendant  Zina 
inform  plaintiff  no  policy  had  been  applied 
for  but  that  he  had  neglected  to  do  so;  that 
plaintiff  had  at  all  times  relied  upon  Ztma't 
promises;  that  Zima  and  Abel  were  each  to 
share  in  the  commissions  and  fees  for  ob- 
taining the  policy;  and  that  because  of  de- 
fendants' wrongs,  misrepresentations  and 
gross  neglect  plaintiff  was  deprived  of  in- 
surance, not  having  procured  it  elsewhere,  to 
his  damage  in  the  sum  of  $1100.  The  sep- 
arate answer  of  Zima  contained  dmials  and 
an  allegation  that  he  had  asked  Abel  to  take 
out  an  application  of  insurance  and  to  pro- 
cure the  signing  of  same  by  plaintiff,  which 
he  had  done;  that  he  had  sent  the  applica- 
tion to  an  insurance  company  and  had  done 
all  that  he  could  to  obtain  insurance,  bat 
that  there  was  a  delay  in  the  matter  the 
nature  of  which  is  not  stated.  He  further 
alleged  that  the  plaintiff  did  not  have  any 
money  in  the  bank  to  be  applied  on  the 
insurance.  Abel  answered  with  a  general 
denial  and  an  allegation  that  at  the  instance 
of  Zima  he  had  taken  an  application  of  in- 
surance to  plaintiff,  and  that  plaintiff  stated 
that  if  Abel  was  to  have  any  commission  on 
the  transaction  that  he  would  not  sign  the 
application;  that  Abel  then  assured  plain- 
tiff that  he  had  no  connection  with  it» 
[754]  and  that  plaintiff  then  signed  the  ap- 
plication, which  was  the  only  connection  de- 
fendant Abel  had  with  the  transaction.  At 
the  trial  a  jury  were  empaneled  and  the 
plaintiff  proceeded  to  introduce  his  testimony, 
when  defendants  objected  to  the  introduction 
of  any  evidence  on  the  ground  that  the  peti- 
tion did  not  set  forth  a  cause  of  action 
against  the  defendants  or  either  of  them. 
This  motion  was  sustained  and  judgment  for 
costs  against  the  plaintiff  was  rendered. 
"From  these  rulings  plaintiff  appeals. 

On  an  objection  to  the  introduction  of 
evidence  that  a  cause  of  action  is  not  stated 
in  the  petition  its  averments  are  to  be  liber- 
ally construed.  (Weber  v.  Atchison,  etc.  R. 
Co.  54  Kan.  389,  38  Pac.  569;  Howard  v.  Gar- 
ter, 71  Kan.  85,  80  Pac.  61;  Simmonds  v. 
Richards,  74  Kan.  311,  86  Pac.  462. )  This  ac- 
tion was  not  brought  to  recover  upon  a  con- 
tract of  insurance  against  the  insurer,  but 
is  an  action  against  the  defendants  for  the 
failure  to  procure  insurance  on  his  property 
as  they  had  undertaken  to  do,  and  for  wrong- 
fully representing  that  insurance  had  beea 
procured  when  in  fact  it  had  not,  as  a  result 
of  which  a  considerable  loss  had  been  sns* 
tained.  A  broker  or  agent  who  undertakes 
to  procure  insurance  for  another  is  bound 
to  exercise  reasonable  diligence  to  obtain  in- 
surance in  accordance  with  his  agreement 
and  to  notify  his  principal  if  he  is  unable  to 
do  so.  According  to  the  averments  of  the 
petition  the  defendants  failed  to  perform  this 
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duty»  and,  as  lias  been  alleged,  Zima  deliber- 
ately deceived  the  plaintiff  by  giving  him  as* 
aurance  that  the  property  had  been  insured 
when  he  knew  that  no  insurance  had  been 
procured.  If  defendants  had  informed  plain- 
tiff  of  the  omission  or  failure  he  could  have 
obtained  insurance  elsewhere  and  have  pro- 
vided against  loss.  It  does  not  appear  that 
a  particular  insurer  was  named,  but  it  was 
agreed  that  insurance  should  be  obtained  in 
a  responsible  company.  If  defendants  had 
failed  to  exercise  reasonable  care  in  the  se- 
lection of  an  insurer  and  had  placed  the  in- 
aurance  with  a  company  that  was  insolvent 
or  one  not  authorized  to  insure,  and  subse- 
quently the  property  had  been  destroyed  and 
the  plaintiff  had  been  unable  to  realize  on 
the  policy,  the  defendants  would  have  been 
liable.  (Latham  Mercantile,  etc.  Go.  v.  Har- 
rod,  71  Kan.  565,  81  Pac.  214;  Harrod  v. 
Latham  Mercantile,  etc.  Co.  77  Kan.  466,  94 
Pac.  11.)  Brokers  are  equally  liable  where 
they  undertake  to  procure  [755]  insurance 
and  utterly  neglect  to  obtain  any  insurance 
or  fail  to  carry  out  material  provisions  of 
their  agreement  and  a  loss  results.  In  such 
a  case  they  are  liable  for  as  much  as  would 
have  been  covered  by  the  insurance  which 
they  agreed  to  procure.  (Milliken  v.  Wood- 
ward, 64  N.  J.  L.  444,  45  Atl.  796;  Lindsay 
V.  Pettigrew,  6  S.  D.  500,  59  N.  W.  726 ;  Saw- 
yer V.  Mayhew,  61  Me.  398;  Diamond  r. 
Duncan  (Tex.)  138  S.  W.  429;  Mallery  t. 
Frye,  21  App.  Cas.  (D.  C.)  105;  Criswell  v. 
Riley,  5  Ind.  App.  496,  503,  30  N.  E.  1101, 
32  K.  £.  814;  Backus  v.  Amefr,  79  Minn.  145, 
81  N.  W.  766;  Kaw  Brick  Co.  v.  Hogsett,  78 
Mo.  App.  432;  Note,  38  L.R.A.(N.8.)  681.) 

There  is  a  contention  that  a  completed 
and  enforceable  agreement  was  not  made  by 
the  defendants,  in  support  of  which  'Mooney 
▼.  Merriam,  77  Kan.  305,  94  Pac.  268,  is 
cited.  That  case  was  determined  upon  the 
evidence  submited  and  not  upon  an  objec- 
tion to  the  introduction  of  any  evidence. 
The  arrangement  between  the  parties  there 
was  held  to  be  so  indefinite  that  it  did 
not  constitute  a  binding  contract.  In  that 
case  no  agreement  was  reached  as  to  the 
selection  of  an  insurer,  as  to  the  property 
to  be  insured,  nor  as  to  the  amount  of 
insurance  to  be  taken.  The  owner  was  claim- 
ing damages  because  of  the  destruction  of 
the  buildings,  implements,  grain  and  live 
stock,  and  yet  no  agreement  had  been  made 
either  as  to  the  extent  of  the  property  in- 
sured nor  the  amounts  to  be  placed  upon 
each  kind  of  the  owner's  property.  ,  Here  the 
agreement  was  that  defendant  Zima  was  to 
select  a  responsible  insurer.  The  property 
to  be  insured  was  specifically  agreed  upon — 
to  the  extent  of  $1150  in  all.  It  was  stipu- 
lated, too,  that  $550  should  be  placed  on  the 
bam,  $100  on  the  hay  therein,  $200  on  horses 


and  $300  on  harnesses,  saddles,  tools  and 
miscellaneous  contents,  including  some  lum- 
ber.  It  is  not  alleged  how  long  the  insurance 
was  to  run  nor  the  amount  of  the  premium 
to  be  paid,  but  there  are  well-known  stand- 
ards as  to  both  of  these  which  must  be  deemed 
to  have  been  within  the  contemplation  of  the 
parties  when  their  agreement  was  made. 
While  the  averments  of  the  petition  are  not 
as  full  as  they  might  or  should  have  been, 
they  appear  to  be  sufficient  as  against  the 
objections  made  by '  the  defendants. 
[756]  The  terms  and  conditions  were  suffi- 
ciently specific  and  so  well  understood  by  the 
parties  that  an  application  was  filled  out 
by  the  defendants,  but  what  ultimately  be- 
came of  it  does  not  appear  from  the  petition. 
The  agreement  is  sufficiently  definite  and 
comprehensive  to  be  upheld,  especially  as 
against  the  challenge  that  no  evidence  was 
admissible  under  the  petition.  It  can  not  be 
held  that  defendants'  agreement  with  plain- 
tiff to  procure  insurance  was  void  because 
of  the  double  agency  of  the  defendants  as 
they  did  not  undertake  to  place  the  insur- 
ance in  any  particular  company.  The  defend- 
ants had  agreed  to  select  a  company  that 
was  responsible,  and  such  a  stipulation  has 
been  held  to  be  valid.  (Latham  MercantUe, 
etc.  Co.  V.  Harrod,  71  Kan.  565,  81  Pac. 
214.)  It  wa4  alleged  that  plaintiff  had  an 
account  in  Zima's  bank,  and  it  was  provided 
by  the  agreement  that  Zima  was  to  take 
enough  of  plaintiff's  funds  to  pay  the  pre-, 
mium  when  the  insurance  was  procured;  and 
so  the  agreement  was  definite  and  complete 
as  to  the  selection  of  an  insurer,  as  to  the 
property  to  be  included  in  the  policy,  as  to 
the  amount  of  insurance  of  each  kind  of  prop- 
erty to  be  insured,  and  provision  was  made 
for  the  payment  of  the  premium.  It  further 
appears  that  a  written  application  was  pre- 
pared by  the  defendants  and  they  not  only 
neglected  to  procure  the  insurance  but  wrong- 
fully lulled  the  plaintiff  to  rest  by  repre- 
senting to  him  that  insurance  had  been  ob- 
tained some  time  before  the  property  was 
destroyed.  As  the  case  is  presented  here  the 
agreement  is  an  enforceable  one  and  the  de« 
fendants  are  responsible  for  the  loss  sustained 
through  their  neglect  and  wrong. 

The  judgment  is  reversed  and  the  cause 
,  remanded  for  a  new  triaL 


NOTE. 

Ziiability  of  Inanranoe  Agent  to  Owner 
of  Property  for  Failure  to  Proonro 
Insurance. 

In  General,  1038. 

Failure  to  Consummate  Policy  Procured,  1040. 

Measure  of  Damages,  1040. 
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In  General, 

This  note  is  confined  to  a  discussion  of 
those  cases  only  which  deal  with  the  liability 
of  an  insurance  agent  to  the  owner  of  prop- 
erty for  his  failure  to  procure  insurance.  As 
to  the  liability  of  an  insurance  agent  to  the 
insured  for  placing  insurance  in  an  insolvent 
company,  see  the  note  to  Beckman  v.  Ed- 
wards, Ann.  Cas.  1912B  40. 

The  responsibility  of  an  agent  to  his  prin- 
cipal for  a  failure  to  procure  insurance  goes 
no  further  than  to  require  that  the  agent  shall 
carry  out  the  instructions  given  him  and 
faithfully  discharge  the  trust  reposed  in  him. 
If  he  is  instructed  60  procure  specific  insur- 
ance, he  must  do  sb  and  if  there  is  a  general 
undertaking  to  kee^  the  property  of  the  prin- 
cipal insured,  the  agent  is  liable  if  he  neg- 
lects to  renew  the  insurance  on  the  property. 
Fries-Breslin  Co.  v.  Bergen,  168  Fed.  360, 
affirmed  176  Fed.  76,  99  C.  C.  A.  384. 

The  cases  are  almost  uniform  in  holding 
that  an  insurance  agent  or  broker  who  under- 
takes to  procure  insurance  is  liable  to  the 
applicant  for  his  failure  to  do  so.  Manny  v, 
Ihinlap,  Woolw.  372,  3  West.  Jur.  329,  17 
Pittsb.  Leg.  J.  11,  16  Fed.  Cas.  No.  9,047; 
Morris  v.  Summerl,  2  Wash.  C.  C.  203,  17 
Fed.  Cas.  No.  9,837;  Evan  L.  Reed  Mfg.  Co. 
V.  Wurts,  187  111.  App.  378;  Everett  v. 
O'Leary,  90  Minn.  164,  95  N.  W.  901;  Ela 
V.  Frenct,  11  N.  E.  356;  Lindsay  v.  Petti- 
grew,  5  S.D.  600,  59  N.  W.  726;  Gegare  v. 
Fox  River  Land,  etc.  Co.  162  Wis.  548,  140 
N.  W.  305.  And  see  the  reported  case.  See 
also  French  v.  Reed,  6  Binn.  (Pa.)  308.  "An 
agent  who  takes  his  principal's  money  under 
an  express  agreement  to  procure  insurance 
and  unjustifiably  fails  to  secure  the  same  or 
make  an  effort  in  that  direction,  thereby  as- 
sumes the  risk  and  becomes  liable,  in  case  of 
loss,'  to  pay  as  much  of  the  same,  as  would 
have  been  covered  by  the  insurance  policy 
for  which  his  principal  had  paid,  provided 
the  same  had  been  procured  as  directed." 
Lindsay  v.  Pettigrew,  6  S.  D.  600,  59  N.  W. 
726. 

If  an  agent  is  in  the  habit  of  effecting  in- 
surance for  his  correspondent  and  is  directed 
to  procure  such  insurance,  but  neglects  to 
do  so,  he  will  be  answerable  for  the  losses 
as  insurer  and  is  entitled  to  a  premium  as 
6uch.  Morris  v.  Summerl,  2  Wash.  C.  C.  203,* 
17  Fed.  Cas.  No.  9,837.  So  an  agent  will  be 
liable  if  he  neglects  to  renew  a  policy  which 
has  expired  if  he  is  the  agent  of  the  insured 
to  keep  the  premises  insured.  Thomas  v. 
Funkhouser,  91  Ga.  478,  18  S.  E.  312.  And 
see  Diamond  v.  Duncan  (Tex.)  172  S.  W. 
1100,  affirmed  138  S.  W.  429,  rehearing  de- 
nied 177  S.  W.  955. 

"If  an  agent  neglects  to  procure  insurance 
or  does  not  follow   instructions  when  obli- 


gated 80  to  do,  or  if  the  policy  obtained  i» 
void  or  materially  defective  through  the 
agent's  fault,  or  if  the  principal  suffers  dam* 
age  by  reason  of  any  mistake  or  act  of  omis- 
sion or  ciHnmission  of  the  agent  which  con- 
stitutes a  breach  of  duty  to  his  principal,  b» 
is  liable  to  his  principal  for  any  loss  he  may 
have  sustained  thereby.''  Evan  L.  Reed  Mf^. 
Co.  V.  Wurts,  187  111.  App.  378.  See  to  the 
same  effect  Rudd  Paper  Box  Co.  v.  Rice,  20 
Ont.  W.  Rep.  979,  3  Ont.  W.  N.  534,  3  Do- 
minion L.  Rep.  263. 

In  Russell  v.  O'Conner,  120  Minn.  66,  13» 
N.  W.  184,  it  appeared  that  the  defendant^ 
an  insurance  agent,  received  instructions  fronk 
the  owner  of  property  to  procure  insurance 
on  a  certain  building  of  the  details  of  which 
he  had  knowledge  by  virtue  of  prior  insurance 
transactions  between  the  parties,  and  that  he 
undertook  to  insure  the  property  by  saying: 
"I  will  attend  to  that  ri^ht  away."  It  was 
held  that  he  undertook  to  use  reasonable  dil- 
igence to  get  the  property  insured  and  take 
all  steps  necessary  to  authorize  him  to  write 
the  policy,  and  in  the  event  of  his  being  un- 
able  to  protect  the  plaintiff's  property  hy 
insurance  then  to  notify  the  plaintiff  of  his 
inability  so  to  do.  And  whether  the  defend- 
ant fulfilled  his  obligations  as  to  the  exer- 
cise of  reasonable  diligence  to  get  the  proper- 
ty insured,  and  as  to  notifying  the  plaintiff 
of  his  inability  so  to  do  were  held  to  be 
Questions  of  fact  for  the  jury.  See  also 
Gardner  y.  Hermann,  116  Minn.  161,  133  N. 
W.  558. 

Where  one  undertakes  to  effect  insurance 
in  accordance  with  instructions  he  implied- 
ly undertakes  to  give  notice  to  the  owner  in 
the  event  of  his  failure  to  piocure  such  in- 
surance. Callander  v.  Oelrichs,  5  Ring  N. 
Cas.  58;  35  E.  C.  L.  29.  And  see  Gardner  ▼. 
Hermann,  supra.  The  duty  <^f  the  a^nt  to- 
give  his  principal  notice  of  his  inability  to 
procure  insurance  does  not  arise  until  after 
the  lapse  of  a  reasonable  time  in  which  to- 
make  due  efforts  to  place  the  insurance. 
Backus  v.  Ames,  79  Minn.  146,  81  N.  W.  766. 
Where  insurance  agents  undertook  to  place 
a  person's  insurance  and  to  keep  it  up  to 
the  sum  of  $7,000,  it  was.  held  in  Kavr 
Brick  Co.  v.  Hogsett,  73  Mo.  App.  432,. 
that  the  employment  was  a  continuing 
one,  the  court  saying:  "It  was  a  single  en- 
gagement, not  two  contracts  or  agreements 
— the  one  to  place  and  the  other  to  main- 
tain, as  it  seems  to  be  treated  by  defendants^ 
learned  counsel.  And  when  defendants  en- 
tered upon  the  performance  thereof,  as  they^ 
did  in  placing  the  insurance  and  subsequently 
taking  out  two  other  policies  in  lieu  of  two- 
canceled,  then  they  must  be  held  for  every 
act  of  negligence,  or  misfeasance  attribnta- 
ble  to  their  conduct  which  brought  damage 
to  the  plaintiff."     The  court  further  said:. 
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"It  can  hardly  be  denied  that  the  testimony 
in  this  case  tends  to  prove  that  defendants 
agreed  with  plaintiff  not  only  to  place  said 
$7,000  insurance  on  plaintiff's  property, 
but  as  well  to  keep  the  same  insured  to 
that  amount  in  good  solyent  companies. 
It  was  an  employment  for  a  definite  serv- 
ice for  an  indefinite  period  of  time.  And 
if  there  was  a  contractual  duty  imposed 
on  defendants  to  place  and  keep  said  in- 
surance on  plaintiff's  property,  then  it  14 
clear  that  this  duty  was  negligently  omitted 
and  that  plaintiff  by  reason  thereof  suffered 
less.  But  for  the  defense  it  is  contended 
that  if  there  was  such  a  promise  it  was  im* 
supported  by  any  valuable  consideration  and 
cannot  therefore  serve  as  the  basis  of  an 
action  for  damages.  Conceding  that  defend- 
ant's agreement  to  place  and  keep  $7,000 
insurance  on  plaintiff's  property  was,  at 
the  time  it  was  made,  without  consideration 
moving  from  the  plaintiff,  and  yet  plain- 
tiff may  recover  if  defendants,  notwith- 
standing the  absence  of  a  consideration, 
entered  upon  and  in  part  performed  their 
agreement.  Mechem  in  his  work  on  agency 
(section  478),  thus  expresses  the  rule  with 
reference  to  these  gratuitous  promises:  'If 
in  such  a  case  the  agent  refuses  to  enter  upon 
and  perform  the  service  at  all;  if  his  default 
consists  in  the  mere  not  doing  of  a  thing 
which  he  had  promised  to  perform,  and  it 
be  not  a  case  where  the  law  imposes  upon 
him  the  duty  to  perform  it,  the  fact  that 
the  performance  was  to  be  gratuitous,  that 
the  promise  to  perform  was  entirely  without 
consideration,  will  furnish  a  complete  de- 
fense to  a  claim  for  damages  on  account  of 
such  default.  This  is  upon  the  familiar 
ground  that  the  noperformace  of  a  gratui- 
tous executory  contract  constitutes  no  cause 
of  action.  But  where  on  the  other  hand  the 
agent  has  undertaken  or  entered  upon  the  per- 
formance of  the  service  although  it  be 
gratuitous,  it  then  becomes  his  duty  to  con- 
form to  the  instructions  given.  If  he  were 
not  willing  to  do  so,  he  should  have  declined 
to  serve;  but  having  assumed  the  perform- 
ance of  the  service,  the  trust  and  confidence 
reposed  furnish  a  sufficient  consideration  for 
the  undertaking  to  obey  instructions  and  a 
failure  to  do  so  will  subject  him  to  liability 
for  the  loss  or  damage  occasioned  thereby.' " 

Where  an  agent  exercises  due  diligence  and 
good  faith  in  his  effort  to  procure  insurance 
as  he  is  directed,  he  will  not  be  liable  if  the 
property  is  destroyed  before  he  has  time  to 
place  the  insurance.  Arrott  v.  Walker,  118 
Pa.  St.  249,  12  AtL  280.  And  the  question 
whether  a  delay  in  procuring  insurance  is 
unreasonable,  is  for  the  jury.  Kainer  T. 
Schulte,  133  Wis.  130,  113  N.  W.  396. 

An  agent  will  of  course  be  liable  to  the 
owner  of  property  where  he  delivers  to  him 
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a  paper  purporting  to  be  a  policy  issued  by 
an  insurance  company  which  has  no  existence 
in  fact.  Vann  v.  Downing,  28  W.  N.  C.  (Pa.) 
259. 

An  agent  will  not  be  liable  for  his  failure 
to  procure  insurance  which  would  have  been 
void  if  he  ^d  procured  it  in  accordance  with 
the  directions  of  his  principal.  Alsop  v.  Goit, 
12  Mass.  40. 

Before  an  agent  can  be  held  liable  for  a 
failure  to  procure  insurance,  there  must  be 
a  valid  contract  to  insure  and  a  breach  there- 
of. A  mere  offer  on  the  part  of  an  agent  to 
insure  the  owner's  property  will  not  mature 
into  a  complete  and  effectual  contract  until 
it  is  accepted  by  the  person  to  whom  it  is 
made  and  notice  of  acceptance  either  actual 
or  constructive  is  given  to  the  agent.  Pres- 
cott  V.  Jones,  69  N.  H.  305,  41  Atl.  352.  In 
'  that  case  it  appeared  that  the  defendants,  as 
insurance  agents,  had  insured  the  plaintiff's 
property  in  a  certain  insurance  company  un- 
til February  1,  1897;  that  on  January  23, 
1897,  they  notified  the  plaintiff  that  they 
would  renew  the  policy  and  insure  his  prop- 
erty lor  a  further  term  of  one  year  froni 
February  1,  1897,  unless  notified  to  the  con- 
trary |)y  him.  The  plaintiff  relied  on  this 
notice  without  communicating  an  acceptance 
of  the  offer,  or  in  any  way  indicating  a  re- 
ceipt of  the  notice.  Thereafter  and  on  the 
first  day  of  March,  1897,  the  property  in 
question  was  destroyed  by  fire,  and  it  ap- 
peared that  the  defendants  had  failed  to  in- 
sure it.  The  court  in  denying  the  agents' 
liability  under  the  circumstances  said:  '*The 
defendants  having  designated  in  their  offer 
what  they  would  recognize  as  notice  of  its 
acceptance,  namely,  failure  .of  the  plaintiff 
to  notify  them  to  the  contrary,  they  may 
properly  be  held  to  have  waived  the  necessity 
of  formally  communicating  to  them  the  fact 
of  its  acceptance  by  him.  But  this  did  not 
render  acceptance  on  his  part  any  less  nec- 
essary than  it  would  have  been  if  no  particu- 
lar form  of  acceptance  had  been  prescribed, 
for  it  is  well  settled  that  'a  party  cannot  by 
the  wording  of  his  offer,  turn  the  absence  of 
communication  of  acceptance  into  an  accept* 
ance,  and  compel  the  recipient  of  his  offer  to 
refuse  it  at  the  peril  of  being  held  to  have 
accepted  it.'  ...  'A  person  is  under  no 
obligation  to  do  or  say  anything  concerning 
a  proposition  which  he  does  pot  cboose  to  «o- 
oept.  There  must  be  actual  acceptance  or 
there  is  no  contract.'  .  .  .  And  to  consti- 
tute acceptance,  'there  must  be  words,  writ- 
ten or  spoken,  or  some  other  overt  aet.^ 
Bish.  Cont.  §  329,  and  authorities  cited. 
If,  therefore,  the  defendants  might  and  did 
make  their  offer  in  such  a  way  as  to  dispense 
with  the  oommunication  of  its  acceptance  to 
them  in  a  formal  and  direct  manner  they  did 
not  and  could  not  so  frame  it  as  to  render 
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the  plaintiff  liable  as  having  accepted  it 
merely  because  he  did  not  communicate  his 
intention  not  to  accept  it.  And  if  the  plain- 
tiff was  not  bound  by  the  offer  until  he  ac- 
cepted it,  the  defendants  could  not  be,  because 
^it  takes  two  to  make  a  bargain/  and  as  con- 
tracts rest  on  mutual  promises  both  parties 
are  bound,  or  neither  is  bound.  The  inquiry 
as  to  the  defendants'  liability  for  the  non- 
performance of  their  offer  thus  becomes  re- 
stricted to  the  question,  did  the  plaintiff 
accept  the  offer,  so  that  it  became  by  his 
action  clothed  with  legal  consideration  and 
perfected  with  the  requisite  condition  of  mut- 
uality? As,  in  morals,  one  who  creates  an 
expectation  in  another  by  a  gratuitous  prom- 
ise is  doubtless  bound  to  make  the  expectation 
good,  it  is  perhaps  to  be  regretted  that,  upon 
the  facts  before  us,  we  are  constrained  to. 
answer  the  question  in  the  negative.  While 
a  gratuitous  undertaking  is  binding  in  honor, 
it  does  not  create  a  legal  responsibility. 
Whether  wisely  and  equitably  or  not,  the  law 
requires  a  consideration  for  those  promises 
which  it  will  enforce;  and  as  the  plaintiff 
paid  no  premium  for  the  policy  which  the 
defendants  proposed  to  issue,  nor  bound  him- 
self to  pay  any,  there  was  no  legal  considera- 
tion for  their  promise,  and  the  law  will  not 
enforce  it.  Then,  again,  there  was  no  mutu- 
ality between  the  parties.  All  the  plaintiff 
did  was  merely  to  determine  in  his  own  mind 
that  he  would  accept  the  offer — for  there 
was  nothing  whatever  to  indicate  it  by  way 
of  speech  or  other  appropriate  act.  Plainly, 
this  did  not  create  any  rights  in  his  favor 
as  against  the  defendants.  From  the  very 
nature  of  a  contract  this  must  be  so;  and  it 
therefore  seems  superfluous  to  add  that  the 
universal  doctrine  is  that  an  uncommunicated 
mental  determination  cannot  create  a  bind- 
ing contract." 

Failure  to  Consummate  Policy  Procured, 

The  duty  of  an  agent  who  undertakes  to 
procure  insurance  is  not  wholly  performed 
by  his  procuring  duly  executed  policies  from 
the  company  and  delivering  them  to  the  in- 
sured. In  order  to  relieve  himself  from  lia- 
bility, he  must  if  charged  by  his  contract 
with  that  duty  pay  over  the  premiums  to 
the  company,  and  on  failure  to  do  so  he 
will  be  held  liable  to  the  insured  for  the  loss 
occasioned  thereby.  Antiseptic  Bedding  Co. 
V.  Gurofeky,  33  Ont.  L.  Rep.  319,  8  Ont.  W. 
N.  92  {modified  7  Ont.  W.  N.  95). 

In  Criswell  y.  Riley,  6  Ind.  App.  496,  30 
N.  £.  1101,  32  N.  £.  814,  it  appeared  that 
the  plaintiff  applied  to  his  broker  for  insur* 
ance  which  the  latter  undertook  and  agreed 
to  procure,  and  pursuant  to  the  undertaking 
and  agreement  he  delivered  to  the  plaintiff 
a  eertain  duly  executed  policy,  on  the  receipt 


of  which  the  plaintiff  paid  to  the  agent  tbe 
full  amount  of  the  premium.  Hie  agent  failel 
to  transmit  the  premium  to  the  insurance 
company  or  to  any  person  authorized  to  re- 
ceive the  money  for  the  company,  such  a 
payment  being  a  condition  precedent  to  the 
company's  liability.  Thereafter  the  property 
covered  by  the  supposed  insurance  policy,  was 
destroyed  by  fire  and  the  plaintiff  learning 
for  the  first  time  that  the  premium  had  not 
been  paid  over  to  the  company  brought  suit 
against  the  agent  for  the  loss  sustained.  Thii 
court  in  afiirming  a  recovery  said:  'If  th« 
appellant  was  the  agent  of  appellee  in  pro- 
curing for  him  the  insurance,  in  the  deliv- 
ery of  the  policy,  collecting  the  premium,  and 
through  his  negligence  failed  to  pay  the  pre- 
mium received  from  the  appellee,  by  reason 
of  which  the  policy  was  forfeited  or  void, 
then  the  appellant  was  liable  for  the  damages 
sustained  by  the  fire  by  the  appellee  for  the 
amount  of  the  loss  not  exceeding  the  amount 
of  the  insurance,  and  the  insurance  company 
was  exempt  from  liability.  The  evidence 
tends  to  establish  .  .  .  that  the  appellant 
was  the  agent  of  the  appellee  in  the  pro- 
curement of  said  insurance,  the  payment  of 
the  premium  to  the  insurance  company  after 
having  received  the  same  from  the  appel- 
lee, and  in  attending  to  all  matters  connected 
therewith;  that  the  appellant  was  in  no 
sense  the  agent  of  the  insurance  company; 
that  it  was  through  his  fault  and  negligeifce 
in  not  paying  over  the  premium  to  said  com- 
pany that  the  policy  of  insurance  he  under- 
took and  agreed  to  procure  for  the  appellee 
could  not  be  enforced  against  said  insurance 
company,  and  that  under  the  evidence  in  the 
case  the  appellant  became  liable  to  the  ap- 
pellee for  the  damages  found  by  the  court." 
See  also  Marrian  v.  Robbins,  102  App.  Div. 
214,  92  N.  Y.  S.  654. 

But  under  a  similar  state  of  facts  it  was 
held  in  Haight  v.  Kremer,  9  Phila.  (Pa.)  50, 
29  Leg.  Int.  30,  that  the  agent  was  not 
liable  to  the  insured  who  compromised  with 
the  insurer  for  less  than  the  amount  in- 
sured for,  for  the  difference  between  the 
amount  paid  and  the  face  of  the  policy.  The 
court  rested  its  decision  on  the  ground  that 
the  payment  of  a  certain  sum  by  the  compa!&y 
and  its  acceptance  by  the  plaintiff  operated 
as  a  waiver  of  the  objection  that  the  premium 
had  not  been  paid,  and  a  ratification  of  the 
policy  as  a  valid  contract  of  insurance. 

Measure  of  Damages, 

In  an  action  against  an  agent  to  recover 
damages  for  a  breach  of  contract  to  insure 
the  principal's  property,  the  measure  of  dam- 
ages in  case  of  the  destruction  of  the  proptf  • 
ty  is  the  value  thereof,  up  to  the  amount 
for  which  it  was  agreed  that  insurance  should 
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be  procured.  Morris  v.  Summerl,  2  Wash. 
C.  C.  203,  17  F^d.  Cas.  No.  9,837;  Alabama 
Red  Codar  Co.  v.  Tennessee  Valley  Bank 
(Ala.)  76  So.  980;  Criswell  v.  Riley,  5  Ind. 
App.  496,  30  N.  E.  1101,  32  N.  E.  814; 
Everett  T.  O'Leary,  90  Minn.  154,  05  N.  W. 
901;  Lindsay  v.  Pettigrew,  5  S.  D.  500,  59 
N.  W.  720.  And  see  the  reported  case.  See 
also  Emery  v.  Lord,  29  App.  Cas.  (D.  C.) 
589.  "If  the  defendant  could  not  or  did  not 
procure  the  issuance  of  the  insurance  con- 
templated, and  a  loss  by  fire  occurring,  the 
measure  of  liability  would  be  the  amount 
the  plaintiff  would  have  been  paid  if  valid 
insurance  had  been  effected."  Alabama  Red 
Cedar  Co.  v.  Tennessee  Valley  Bank  (Ala.) 
76  So.  980. 

So  it  was  held  in  Morris  v.  Summerl,  2 
Wash.  C.  C.  203,  17  Fed.  Cas.  No.  9,837,  that 
the  amount  of  loss  for  which  an  underwriter 
who  had  subscribed  the  policy  would  have 
been  answerable,  was  the  only  measure  of 
damages  against  an  insurance  broker  who  was 
in  the  habit  of  looking  after  the  plaintiiTs 
insurance  and  who  neglected  to  procure  the 
insurance  which  he  was  directed  to  make. 
The  agent,  it  was  held,  was  entitled  to  set 
off  the  amount  of  the  premium. 

W^here  a  person  to  whom  books  were  con- 
signed to  be  sold  on  commission,  agreed 
among  other  things  to  insure  the  books 
against  loss  by  fire  at  his  own  expense,  it 
was  held  that  his  failure  to  procure  the 
insurance  rendered  him  liable  to  the  consign- 
or for  their  full  value.  Ela  v.  French,  11 
N.  H.  366,  wherein  the  court  said:  ''The 
loss  to  the  plaintiff  was  the  value  of  the 
books;  and  we  must  presume,  in  the  absence 
of  evidence,  that  if  they  had  been  insured, 
it  would  have  been  for  their  value.*' 
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8T.   PAUI.   FIBE   AND   MARINE    IN- 
SUBANGE  COMPANY. 

New  York  Court  of  Appeals — June  6,  1917. 

221  N.  r.  lias  ii^  ^*  £•  '779. 


Avtoatoliile  Iiiawraiiee  —  Iioaa  *  Corn- 
tract  for  Settlement  —  Effect. 

Plaintiffs'  auto,  insured  by  defendant  for 
$2,500,  was  burned,  and  plaintiffs  filed  claim 
for  total  loss,  and  defendant  disputed  it,  and 
offered  to  settle  it  for  $2,000,  or  to  ship  the 
car  for  repairs,  and  plaintiffs  elected  to  ac- 
cept the  proposition  for  repairs,  stating  that 
defendant  must  make  the  car  as  good  as  be* 
Ado.  Cas.  1918B. — 66. 


fore  the  fire,  and  not  delay  too  long,  and 
defendant  then  wrote  plaintiffs  that  it  had 
made  arrangements  to  ship  the  car  and  would 
at  once  proceed  with  the  repairs,  and  that  it 
estimated  that  it  would  take  about  four  weeks 
for  repairs.  It  is  held  that  a  settlement  con- 
tract arose,  terminating  all  rights  under  the 
policy  contract,  so  that  the  only  remedy  there- 
after was  for  breach  of  the  new  contract. 
[See  note  at  end  of  this  case.] 

QcfB^  V.  Bt,  Paul  Fire,  etc.  Ina.  Co.  164 
N.  Y.  App.  Div.  381,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department. 

Action  by  Agnes  Gaffey  et  al.,  plaintiffs, 
against  St.  Paul  Fire  and  Marine  Insurance 
Company,  defendant.  Judgment  for  defend- 
ant at  Trial  Term  of  Supreme  Court.  Judg- 
ment reversed  by  Appellate  Division  of  Su- 
preme Court.  Defendant  appeals.  The  facts 
are  stated  in  the  opinton.    Revebbed. 

William  J,  Roche  and  William  H.  HoUiater, 
Jr,  for  appellant. 

H.  D.  Bailey  and  Thomae  F,  Powers  for 
respondents. 

[116]  HooAN,  J.—May  1st,  1911,  defendant 
issued  to  plaintiffs  a  policy  of  insurance  upon 
an  automobile  delivery  truck,  wherein  it  in- 
sured plaintiffs  to  aji  amount  not  exceeding 
two  thousand  five  hundred  dollars,  against 
loss  or  damage  by  fire.  By  the  terms  of  the 
policy,  the  automobile  insured  (body,  ma- 
chinery and  equipment)  was  by  agreement 
of  the  parties  valued  at  the  sum  for  which 
the  same  was  insured,  namely,  $2,500. 

The  policy  provided: 

[116]  "25.  This  Company  shall  be  liable  to 
:pay  hereunder  such  proportion  of  any  ascer- 
tained loss  or  damages  as  the  sum  insured 
bears  to*  the  said  valuation." 

''12.  In  ascertaining  the  amount  of  any 
partial  loss  or  damage,  only  the  cost  of  re- 
pairing or,  if  necessary,  replacing  the  parts 
damaged  or  destroyed,  including  the  charges 
incidental  thereto,  shall  be  considered." 

October  11th,  1911,  the  automobile  became 
disabled  on  the  highway  between  the  city  of 
Troy,  the  residence  of  plaintiffs,  and  Ballston 
Spa,  Saratoga  county.  The  truck  was  left 
on  the  roadway  and  on  October  12th  the  fire 
occurred.  This  action  was  brought  on  the 
policy  to  recover  for  the  loss  resulting  there- 
from. 

Upon  a  trial  of  the  action  the  complaint 
was  dismissed  at  the  close  of  the  case.  Upon 
appeal  from  the  judgment  entered  thereon 
the  Appellate  Division  by  a  divided  court 
reversed  the  judgment  and  granted  a  new  trial. 
From  such  order  and  judgment  the  defendant 
appeals  to  this  court. 
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The  plaintiffs  on  October  23d  filed  a  proof 
of  loss,  claiming  the  loss  sustained  by  them 
at  $2,500.  Under  date  of  October  25th,  1911, 
defendant's  general  agents  addressed  a  letter 
to  the  plaintiffs,  which  reads: 

« 

Saiitt  Paxil  Fibe  and  Majbine  Insurance 
Company. 

New  York,  Odoher  25,  1911. 
Messrs.  Sage  &  Gatxey, 

800  River  Street, 
Troy,  N.  Y. 
Gentlemen, — We  have  before  ns  our  in- 
spector's report  in  reference  to  the  damage 
to  your  automobile  truck  insured  under  policy 
No.  56492  and  have  to  advise  that  as  the  car 
was  damaged  and  taken  apart  to  a  consider- 
able extent  prior  to  the  fire  and  the  extensive 
damage  done  by  the  fire  was  in  consequence 
of  this,  there  are  a  number  of  items,  therefore, 
that  we  are  not  responsible  for;  such  as  the 
damaged  gears,  crank  case,  chains,  etc.,  and 
in  view  of  these  circumstances,  we  will  settle 
this  [117]  claim  on  the  basis  of  paying  you 
$2,000,  or  we  will  have  the  car  shipped  to 
New  York  for  repairs. 

Please  let  us  hear  from  you  at  once  as  to 
which  of  these  propositions  you  desire  to  ac- 
cept. 

Yours  very  truly, 
WHITON  &  MERGES, 
A.  W.  S.  Oer^eral  Agents, 

By  A.  Whelplet. 

On  October  26th,  1911,  plaintiffs  replied  to 
the  letter  as  follows: 

Troy,  N.  Y.,  Oof.  2€th,  1911. 
Messrs.  Whiton  &,  Meboes: 

Gents. — In  reply  to  yours  of  the  26th 
will  say  that  if  you  make  the  car  as  good 
as  before  the  fire  and  not  delay  us  too  long 
that  will  be  all  right.  As  far  as  the  missing 
parts  are  concerned,  the  only  part  taken  after 
we  discovered  the  fire  were  the  chains.  We 
have  located  them.  The  rest  of  the  stuff  we 
look  to  you  for. 

Yours  truly, 
SAGE  &  GAFFEY, 
800-802  River  St., 
Troy,  N.  Y. 

November  2d,  1911,  defendant's  agents 
wrote  the  plaintiffs,  stating  in  effect  that  they 
had  made  arrangements  to  have  the  truck 
shipped  to  New  York  and  would  at  once  pro- 
ceed with  the  repairs.  The  letter  further 
stated:  ''We  estimate  that  it  will  take  about 
four  (4)  weeks  to  repair  it  in"  and  requested 
the  plaintiffs  to  forward  by  express  at  onoe 
any  parts  they  might  have  which  were  not 
with  the  truck.  The  plaintiffs  had  knowledge 
of  the  whereabouts  of  the  chains  belonging  to 
the  truck,  as  stated  by  them  in  their  letter  of 
October   26th.     Upon   the   trial   one  of  the 


plaintiffs  testified  that  the  chains  were  not 
sent  as  requested  and  gave  as  a  reason  there- 
for "that  they  were  up  there  on  the  gromid, 
I  didn't  send  them  down,  I  thou^t  if  they 
wanted  them  they  could  come  after  them." 

[118]  No  further  action  was  taken  by 
plaintiffs  after  the  letter  of  November  2d. 
The  defendant  wrote  plaintiffs  on  Novembez 
10th,  1911,  advising  them  that  the  repairs 
had  been  started,  that  they  had  not  beard 
from  them  in  reference  to  shipping  the 
chains  and  asked  them  to  ship  them  as  de- 
fendant did  not  wish  to  delay  the  work. 

Plaintiffs  did  not  reply  to  any  letters 
addressed  to  them  by  defendant  after  the  2d 
of  November.  They  did  not  ccnnplain  of  the 
action  of  the  defendant  in  moving  the  truck 
from  Saratoga  county  to  the  city  of  New  York 
for  the  purpose  of  making  repairs  thereon. 

January  8th,  1912,'  defendant  addressed  a 
letter  to  the  plaintiffs  informing  them  that 
the  truck  which  had  been  damaged  by  lire, 
giving  the  number  of  the  same,  had  been  fully 
repaired  and  made  as  good  as  before  the  fire 
according  to  correspondence  and  agreement  in 
the  letter  of  plaintiffs  of  October  26th,  1911; 
that  upon  receipt  of  advices  from  plaintiffs 
the  defendant  would,  as  agreed,  attach  to  the 
car,  free  of  expense  any  model  of  body  whidi 
plaintiffs  would  suggest,  not  to  exceed  the 
cost  of  the  body  upon  the  car  originally,  con- 
cerning which  they  asked  to  be  advised.  The 
letter  also  tendered  to  plaintiffs  the  machine 
so  repaired  and  offered  to  deliver  the  same  to 
them  at  Troy  or  any  oihier  place  they  might 
name,  free  of  expense,  upon  receipt  of  such  in> 
formation  as  to  place  of  delivery.  The  plain- 
tiffs made  no  reply  to  this  letter,  and  subse- 
quently commenced  this  action. 

It  is  important  to  consider  the  relations 
existing  between  the  parties  prior  to  the  com- 
mencement of  this  action.  The  plaintiffs  on 
October  23d,  1911,  filed  proof  of  loss  claiming 
to  be  entitled  to  the  sum  of  $2,500  for  a 
total  loss.  They  received  from  the  defendant 
the  letter  of  October  26th,  referring  to  the 
inspector's  report  as  to  the  damage,  and  were 
informed  in  substance  that  the  defendant 
denied  liability  for  at  least  a  portion  of  the 
damage  done,  by  reason  of  the  fact  that  the 
car  had  been  taken  apart  prior  to  the  fire,  and 
in  view  of  the  circumstances  [119]  the  defend* 
ant  offered  to  pay  to  the  plaintiffs  two  thou- 
sand dollars  or  have  the  car  shipped  to  New 
York  for  repairs,  and  asked  plaintiffs  which 
of  the  propositions  they  desired  to  accept. 
Upon  receipt  of  that  proposition  the  plaintifrff 
had  the  right:  (1)  To  reject  both  propositions 
and  seek  a  recovery  as  for  a  total  loss  for 
which  they  had  filed  proof  of  loss;  had  they 
done  so,  the  defendant  under  the  fourteenth 
clause  of  the  policy  would  be  entitled  if  so 
advised  to  have  the  amount  of  loss  ascer- 
tained by  appraisers;   (2)  accept  the  sum  of 
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$2,000  in  cash;  (3)  allow  defendant  to  have 
the  car  shipped  to  New  York  for  repairs. 
Plaintiffs  did  not  insist  upon  their  righta 
under  the  policy.  They  did  not  agree  to  ac- 
cept two  thousand  dollars  in  cash,  but  did 
elect  to  accept  the  proposition  to  have  the  car 
repaired.  Their  letter  of  October  26th  to 
defendant  was  tantamount  to  saying:  We 
accept  your  proposition  to  have  the  car 
shipped  to  New  York  for  repairs,  but  you 
must  make  it  as  good  as  new  and  not  delay 
us  too  long. 

On  November  2d  plaintiffs  had  knowledge 
that  defendant  had  arranged  to  ship  the  truck 
to  New  York,  and  on  November  10th  that  the 
truck  was  there,  and  work,  thereon  had  been 
commenced.  From  that  fact  but  one  conclu- 
sion is  deduclble,  namely,  that  defendant  as- 
sumed the  obligation  "to  make  the  car  as  good 
as  it  was  before  the  fire,  and  not  delay  too 
long,"  and  thus  comply  with  the  conditional 
acceptance  by  plaintiffs  of  the  proposition  in 
their  letter  of  October  26th.  The  defendant 
did  not  give  to  plaintiffs  any  assurance  as  to 
the  length  of  time  necessary  to  make  the  re- 
pairs. It  merely  made  an  estimate  of  the 
time  at  about  four  weeks.  Defendant  was 
entitled  to  a  reasonable  time  within  which 
to  make  the  repairs.  Plaintiffs  never  made 
complaint  that  the  work  was  unreasonably 
delayed  or  that  the  car  was  not  as  good  as  it 
was  before  the  fire.  They  remained  silent 
and  permitted  defendant  to  complete  the  re- 
pairs»  and  when  defendant  tendered  the  truck 
to  them  and  offered  to  [120]  deliver  it  to  them 
free  of  expense  they  did  not  acknowledge  the 
letter,  but  remained  silent  until  upwards  of 
five  months,  when  they  commenced  this  action 
to  recover  $2,500  under  the  policy  for  a  total 
loss  of  the  car. 

The  election  of  plaintiffs  to  have  the  ear 
repaired,  and  the  undertaking  of  defendant  to 
make  the  repairs  within  a  reasonable  time, 
created  a  contractual  relation  between  the 
parties  which  terminated  all  rights  of  both 
parties  under  the  policy  contract.  Such  sub- 
stituted contract  deprived  defendant  of  as- 
serting any  rights  or  option  it  had  under  the 
policy  and  deprived  plaintiffs  under  the  cir- 
cumstances of  this  case  of  any  right  to  assert 
a  elaim  under  the  policy.  The  only  remedy, 
if  any,  either  party  thereafter  had  was  for 
breach  of  the  new  or  substituted  contract. 
(Morrell  v.  Irving  F.  Ins.  Co.  33  N.  Y.  429, 
88  Am.  Dea  396;  Wynkoop  v.  Niagara  F.  Ins. 
Co.  91  N.  Y.  478,  43  Am.  Rep.  686;  Heilmann 
V.  Westchester  F.  Ins.  Co.  75  N.  Y.  7.) 

The  order  of  the  Appellate  Division  should 
be  reversed,  with  costs  to  appellant  in  the 
Appellate  Division  and  this  court,  and  the 
judgment  entered  at  Trial  Term  affirmed. 

Chase,  Collin,  Pound  and  Crane,  J  J.,  con- 
cur; Andrews,  J.«  concurs  in  result;  Hiscock, 
Ch.  J.,  absent. 

Order  reversed,  etc. 


1013 


NOTE. 


In  the  reported  case  it  appeared  that  after 
the  partial  destruction  by  fire  of  an  insured 
automobile  the  insurer  offered  to  pay  a  certain 
sum  or  to  repair  the  car.  The  insured  accepted 
the  latter  proposition  on  condition  that  the 
car  should  be  made  as  good  as  new  and  the 
repairs  should  not  be  unduly  delayed.  It 
is  held  that  a  new  contract  was  thereby  sub- 
stituted for  the  fnsurance  policy  and  that 
on  a  breach  of  the  conditions  of  that  contract 
the  insured  must  sue  thereon  and  could  not 
sue  on  the  policy.  The  subject  of  automobile 
insurance  is  fully  discussed  in  the  notes  to 
Wet^engel  v.  U.  S.  Lloyds,  Ann.  Cas.  1915A 
626,  and  Crowell  v.  Maryland  Motor  Car  Ins. 
Co.  Ann.  Cas.  1917D  50. 


V. 


MATBWEIX  ET  AXi. 


Tennessee  Supreme  Court — April  24,  1916. 


186  Tenn.  1;  186  S.  W.  712. 


Trusts  and  Trustees  ~  Remoral  of 
Trustee  —  111  Feeling  between  Tms- 
tee  and  Benefloiary. 

Where  testator's  will  directed  his  widow 
as  trustee  to  apply  the  income  from  a  daugh- 
ter's share  of  the  estate  to  the  best  interest 
of  the  latter  and  for  her  comfort,  mainte- 
nance, and  support,  and  friction  develo|ped  be- 
tween mother  and  daughter  resulting  m  liti- 
gation and  bad  feeling,  the  mother  will  be 
removed  as  trustee  on  the  daughter's  applica- 
tion, irrespective  of  the  merits  of  the  dispute. 

[See  note  at  end  of  this  case.] 

Grounds  for  RemoTal. 

The  chancery  court  has  jurisdiction,  under 
Shannon's  Code,  §§  5414,  5422,  to  remove  a 
trustee  for  the  causes  eniunerated  in  the  stat- 
ute and  "for  other  good  cause"  at  suit  of  the 
beneficiary. 

Inherent  Power  of  Court  to  RemoTo. 

A  court  of  equity  has  inherent  jurisdiction 
to  remove  a  trustee,  independent  of  statutory 
provisions,  for  good  cause  shown. 

Appeal  from  Chancery  Court,  Shelby 
county:    Fentbess,  Chancellor. 

Action  by  Lizzie  Maydwell  et  al.,  plaintiffs, 
against  Sophie  Maydwell,  defendant.  Judg- 
ment for  defendant.  The  facts  are  stated  in 
the  opinion.    Reversed. 

L.  T.  M,  Canada  for  appellants. 
Jackson  d  MpRee  for  appellee. 
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[2]  Green,  J. — James  Maydwell  died  in 
Memphis  in  1892,  the  owner  of' a  considerable 
estate.  Two-ninths  of  this  estate  was  de- 
vised in  trust  to  his  wife,  Mrs.  Sophie  Mayd- 
well, for  the  benefit  of  testator's  daughter, 
Lizzie  Maydwell,  now  Mrs.  Lizzie  Hunter. 
Mrs.  Ma V dwell  has  acted  as  trustee  for  her 
daughter  since  the  death  of  her  husband. 
In  this  case  Mrs.  Hunter  is  seeking  to  have 
her  mother  removed  as  8U<:h  trustee. 

The  proof  shows  that  Mrs.  Maydwell  is 
a  woman  of  excellant  business  judgment.  She 
has  managed  the  estate  well,  preserving  it 
and  improving  it.  Likewise,  Mrs.  Maydwell 
is  a  woman  of  integrity  and  intelligence. 

[3]  The  proof  further  shows,  however, 'that 
the  relations  existing  between  Mrs.  Mayd- 
well and  her  daughter  are  quite  unfriendly 
and  have  been  so  for  several  years  past. 
They  have  become  involved  in  litigation  three 
times  about  the  management  of  the  trust 
estate.  This  mutual  animosity  appears  to  be 
deep-seated  and  permanent. 

The  chancellor  was  of  opinion  that  Mrs. 
Maydwell  was  a  suitable  person  to  manage 
this  trust  and  declined  to  remove  her.  Un- 
der the  circumstances  of  this  case  we  think 
his  honor  was  in  error.  We  think  Mrs. 
Maydwell  should  be  removed. 

We  say  this  witholit  any  reflection  upon 
the  honesty  or  acumen  of  Mrs.  Maydwell.  It 
is  beyond  doubt  that  she  has  managed  this 
estate  well.  She  has  been  diligent  in  collect* 
ing  its  revenues  and  by  judicious  improve- 
ments has  greatly  enhanced  its.  value.  We 
think  she  is  still  capable  of  preserving  the 
estate  and  managing  it  wisely  notwithstand- 
ing her  age. 

Nevertheless  the  proof  shows  that  the  re- 
lations between  Mrs.  Mavdwell  and  her 
daughter,  Mrs.  Hunter,  are  such  that  it  would 
be  inadvisable  and  prejudicial  to  the  best  in- 
terest of  both  and  of  the  estate  for  Mrs. 
Maydwell  to  be  continued  as  trustee. 

We  do  not  undertake  to  fix  the  blame  for 
the  state  of  feeling  between  the  mother  and 
daughter,  nor  do  we  regard  the  responsibili- 
ty for  this  condition  to  be  a  matter  of  special 
importance  in  disposing  of  the  question  be- 
fore us.  Under  the  terms  of  James  Mayd- 
well's  will  the  trustee  for  his  daughter  is 
directed  to  apply  the  income  from  the  daugh- 
ter's share  of  the  [4]  estate  to  the  best  in- 
terests of  the  latter  and  for  her  comfort, 
maintenance,  and  support. 

To  properly  discharge  such  duties  the  trus- 
tee should  be  on  friendly  terms  with  the 
beneficiary.  The  trustee  should  have  the  con- 
fidence of  the  beneficiary  so  as  to  know  the 
needs  of  the  latter — to  appreciate  what  ex- 
penditures should  be  made  for  the  comfort^ 
maintenance,  and  support  of  the  latter. 
Moreover,  the  trustee  should  be  favorably 
disposed  to  the  beneficiary  so  that  the  dis- 
cretion of  the  trustee  may  be  employed  for 


the  best  interests  of  the  beneficiary.  Such  a 
personal  trust  cannot  be  satisfactorily  ad- 
ministered where  the  relations  between  the 
parties  are  hostile.  Unless  a  new  trustee  is 
appointed,  the  antagonism  between  mother 
and  daughter  will  result  in  wasting  the  estate 
in  litigation,  if  we  are  to  judge  by  the  con- 
duct of  these  parties  in  the  past. 

The  chancery  court  has  juri'sdiction  under 
the  statutes  of  this  State  (Shannon's  Cod^ 
sections  5414,  5422)  to  remove  a  trustee  for 
the  several  causes  enumerated  in  the  statute, 
and  ''for  other  good  cause/'  at  the  suit  of 
the  beneficiary. 

A  court  of  equity  also  has  inherent  juris- 
diction to  remove  a  trustee  independent  of 
statutory  provisions  for  good  cause  shown. 
39  Cyc.  265. 

Under  the  great  weight  of  authority  a 
court  of  equity  may  remove  a  trustee  where 
the  relations  between  him  and  the  oaiui 
que  truai  are  inharmonioua  and  unfriendly. 
When  the  duties  of  the  trustee  are  such  as 
to  necessitate  personal  contact  and  confer- 
ence between  [5]  the  trustee  and  the  cestui 
que  trust,  and  the  relations  existing  between 
the  parties  have  become  so  acrimonious  as 
to  render  personal  intercourse  impossible,  a 
change  of  trustee  should  be  made.  39  C^c 
263,  and  cases  collected  under  note  72. 

Speaking  on  this  subject,  the  supreme  court 
of  the  United  States  has  said: 

"The  power  of  a  court  of  equity  to  remove 
a  trustee,  and  to  substitute  another  in  his 
place,  is  incidental  to  its  paramount  dot; 
to  see  that  trusts  are  properly  executed;  and 
may  properly  be  exercised  whenever  such  a 
state  of  mutual  ill  feeling,  growing  out  of 
his  behavior,  exists  between  the  trustee 
...  in  question  and  the  beneficiaries,  that 
his  continuance  in  office  would  be  detrimental 
to  the  execution  of  the  trust,  even  if  for  no 
other  reason  than  that  human  infirmity 
would  prevent  the  cotrustee  or  the  benefi- 
ciaries from  working  in  harmony  with  him, 
and  although  charges  of  misconduct  against 
him  are  either  not  made  out,  or  are  greatly 
exaggerated."  May  v.  May,  167  U.  S.  310, 
17  S.  Ct.  824,  42  U.  S.  (L.  ed.)   179. 

So,  -for  the  reasons  stated,  we  think  Mn. 
Maydwell  should  be  removed  as  trustee.  The 
case  will  be  remanded,  and  proper  orders 
made  bjr  the  chancellor  to  effect  this  removal, 
and  the  trust  turned  over  to  a  suitable  per- 
son selected  by  the  chancellor  under  proper 
orders  safeguarding  the  estate. 
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General  Rule,  1045. 

Naked  Trust,  1049. 

Rule  in  Pennsylvania,  1049. 
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Cfenerdl  Rule, 


It  may  be  laid  down  as  a  broad  general 
rule  that  antagonism  or  ill  feeling  between 
trustee  and  beneficiary  is  a  sufficient  ground 
for  the  removal  of  the  trustee  when  such  ill 
feeling  reaches  such  a  point  that  personal 
intercourse  between  the  parties  is  severed  or 
when  the  lack  of  harmony  becomes  prejudicial 
to  the  best  interests  of  the  Estate  and  of  the 
beneficiary,  for  whose  benefit  the  trust  was 
created,  and  to  the  proper  conduct  of  its 
business,  even  though  there  has  been  no  mis- 
conduct or  want  of  capacity  on  the  part  of 
the  trustee. 

England. — ^Letterstedt  v.  Broers,  9  App. 
Cas.  371,  386  et  seq.  53  L.  J.  P.  G.  44,  51 
L.  T.  N.  8.  169.  See  also  Uvedale  v.  Ettrick, 
2  Ch.  Cas.  130. 

Canada, — Garesche  ▼.  Garesche,  4  British 
Columbia  310. 

'United  flf«a*e«.— May  v.  May,  167  U.  S.  310, 
17  8.  Ct.  824,  42  U.  S.  (L.  ed.)  179,  affirming 
5  App.  Cas.  (D.  G.)  552,  41  L.R.A.  767. 

Georgia. — Parsons  v.  Jones,  26  Ga.  644. 
.     /ttinoi*.— Lorenz  v.  Weller,  267  111.  230,  108 
N.  £.  306;  Wylie  v.  Bushnell,  277  111.  484, 
115  N.  E.  618. 

loioa. — Keating  y.  Keating,  165  N.  W.  74. 

Kentucky. — Berry  y.  Williamson,  11  B. 
Men.  245;  Clark  y.  Anderson,  10  Bush  99. 

Maryland, — Polk  v.  Linthicum,  100  Md. 
615,  60  Atl.  455,  69  L.R.A.  920. 

Maesachuaetts. — 8cott  v.  Rand,  118  Mass. 
215;  Wilson  v.  Wilson,  145  Mass.  490,  14 
N.  E.  521,  1  Am.  8t.  Rep.  477. 

Missouri. — Gartside  v.  Gartside,  113  Mo. 
348,  20  8.  W.  669;  Gaston  v.  Hayden,  98  Mo. 
App.  683,  73  S.  W.  938;  Lowe  v.  Montgom- 
ery, 117  Mo.  App.  273,  92  8.  W.  916.  See 
also  Morrow  y.  Morrow,  113  Mo.  App.  444, 
87  8.  W.  590. 

Neio  Hampshire, — Barker  v.  Barker,  73  N. 
H.  353,  6  Ann.  Cas.  596,  62  Atl.  166,  1  L.R.A. 
(N.S.)  802. 

Veto  York. — ^Deraismes  v.  Dunham,  22  Hun 
86;  In  re  Morgan,  63  Barb.  621;  Quacken- 
boes  y.  Southwick,  41  N.  Y.  117;  Disbrow 
y.  Disbrow,  46  App.  Div.  Ill,  61  N.  Y.  8. 
614,  affirmed  in  167  N.  Y.  606,  60  N.  E.  1110; 
Matter  of  Etgen,  146  App.  Div.  932,  132  N. 
Y.  8.  308;  In  re  Chapman,  2  N.  Y.  8.  248. 
See  also  Trask  v.  Sturges,  31  Misc.  195,  63 
K.  Y.  8.  1084,  affirmed  56  App.  Div.  625,  68 
N.  Y.  8.  1149,  reversed  on  other  grounds  170 
N.  Y.  482,  63  N.  E.  534. 

Tennessee. — See  the  reported  case. 

In  each  of  the  following  cases  the  trustee 
was  removed  because  of  antagonism  between 
him  and  the  beneficiary:  Letterstedt  v. 
Broers,  9  App.  Cas.  (Eng.)  371,  386  et.  seq. 
53  L.  J.  P.  C.  44,  51  L.  T.  N.  8.  169;  Gar- 
esche  v.  Garesche,  4  British  Columbia  310; 
May  V.  May,  167  U.  S.  310,  17  8.  Ct.  824,  42 


U.  S.  (L.  ed.)  179,  affirming  5  App.  Cas.  (D. 
C.)  552,  41  L.R.A.  767;  Keating  v.  Keating 
(la.)  165  N.  Y.  74;  Polk  v.  Linthicum,  100 
Md.  615,  60  Atl.  455,  69  L.R.A.  920;  Scott 
V.  Rand,  118  Mass.  215;  Wilson  v.  Wilson, 
145  Mass.  490,  14  N.  E.  521,  1  Am.  St.  Rep. 
477;  Gartside  v.  Gartside,  113  Mo.  348,  20 
8.  W.  069;  Gaston  v.  Hayden,  98  Mo.  App. 
683,  73  8.  W.  938;  Barker  v.  Barker,  73  N. 
H.  353,  6  Ann.  Cas.  596,  62  Atl.  166,  1  L.R.A. 
(X.S.)  802;  In  re  Morgan,  63  Barb.  (N.  Y.) 
621;  Deraismes  v.  Dunham,  22  Hun  (N.  Y.) 
86;  Quackenboss  v.  Southwick,  41  X.  Y.  117; 
Disbrow  v.  Disbrow,  46  App.  Div.  Ill,  61 
N.  Y.  8.  614,  affirmed  in  167  N.  Y.  606,  60 
N.  E.  1110;  Matter  of  Etgen,  146  App.  Div. 
932, 132  N.  Y.  S.  308;  In  re  Chapman,  2  N.  Y. 
8.  248.    And  see  the  reported  case. 

In  Keating  v.  Keating   (la.)    165  N.  W. 
74,   it  appeared  that  property  was  left  in 
trust  to  one  son  to  pay  the  proceeds    thereof 
to  another  son  for  his  support,  with  a  pro- 
vision   that  the   trustee   should   convey   the 
property,  which  consisted  of  r^al  estate,  to 
the   beneficiary   when,    in    the    judgment   of 
the  trustee,  he  should  be  a  careful  and  pru- 
dent man.     Considerable   friction   arose  be- 
tween the  two  brothers  as  to  whether  the  bene- 
ficiary was  entitled  to  a  conveyance  of  the 
property,  which  resulted  in  an  action  brought 
by   the   beneficiary   to    remove   the   trustee. 
The  court  said:     ''A  rule  has  also  been  ap- 
plied that  where  the  duties  of  the  trustee 
are  such  as  to  bring  the  parties  into  person- 
al touch  or  intercourse  with  each  other,  and 
the  relations  between  them  have  become  so 
hostile   and  acrimonious  that  the  trustee's 
continuance   in   office  would  be  detrimental 
to  the  trust  and  destructive  of  the  mutual 
confidence  which  ought  to  exist  with  respect 
to  the  business,  the  court  is  at  liberty  to  re- 
move  the  trustee,   even   though   he   be   not 
charged  with  any  dishonesty,  and  if  necessary 
appoint  another  against  whom  no  such  ob- 
jection exists.     May  v.  May,  167  U.  8.  321, 
322,  17  8.  Ct.  824,  42  U.  S.    (L.  ed.)    179; 
30  Cyc.  p.  263.     We  think  there  can  be  no 
doubt  that  the  defendant  from  an  early  date 
in  the  history  of  affairs  leading  up  to  this 
suit  has  assumed  an  attitude  and  asserted 
an  authority  amounting  to  a  practical  de- 
nial of  the  trust  as  we  have  interpreted  it. 
The  plaintiff  was  and  always  would  be  an 
unfit  person  to  be  intrusted  with  the  legal 
title  to  the  property  seems  to  have  been  set- 
tled in  defendant's  own  mind  from  the  start, 
and   that  whatever  benefit  plaintiff   should 
receive  from  the  property  should  at  most  be 
limited  to  the  income  during  life,  leaving  the 
legal  title  in  himself  to  do  with  as  he  saw 
fit.    It  may  be  conceded  that  he  has  been  and 
is  perfectly  sincere  in  his  opinion  or  belief 
in  this  respect,  but  it  is  very  evident  that 
such  convictions  and  such  attitude  disqualify 
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him  for  the  duties  of  trustee  of  his  broth- 
er's rights  and  interests  almost  if  not  quite 
AS  completely  as  if  he  were  led  by  actual 
sinister  motives — ^a  situation  which,  if  the 
trust  were  to  be  continued,  would  call  for  a 
change  of  trustees.  These  conclusions  render 
it  imnecessary  to  make  further  reference  to 
the  hostility  which  now  marks  the  relations 
between  these  brothers  except  to  say  the 
friction  and  dissatisfaction  which  has  been 
culminating  through  a  series  of  years  cannot 
have  been  otherwise  than  greatly  aggravated 
by  circumstances  and  incidents  of  the  trial 
below  concerning  which  specific  mention  need 
not  now  be  made." 

In  Gartside  ▼.  Gartside,  113  Mo.  348,  20 
S.  W.  669,  on  a  bill  brought  by  certain  bene- 
ficiaries to  remove  the  defendant  as  the 
trustee  of  certain  property  left  by  his  father, 
it  was  shown  that  great  hostility  existed  be- 
tween the  trustee  and  certain  of  the  benefi- 
ciaries, which  interfered  with  the  proper  ad- 
ministration of  the  estate.  The  court  ordered 
the  removal  of  the  trustee  saying:  "Hos- 
tility between  the  trustee  and  the  cestui  que 
trust  is  not  of  itself  a  sufficient  ground  of 
removal,  unless  it  appears  that  the  action 
of  the  former  is  probably  controlled  or  might 
be  controlled  by  it.  .  .  .  In  our  opinion 
the  hostility  of  these  parties  and  the  situa- 
tion and  nature  of  the  property  and  their 
relations  to  it  made  the  continuance  of  de- 
fendant as  trustee  incompatible  with  the  best 
interests  of  the  beneficiaries,  and  he  should 
be  removed.  The  position  is  supported  by 
authority  and»  it  seems  to  us,  upon  principle 
too.  Perry  on  Trusts,  sec.  276,  and  cases, 
cited." 

In  Wilson  v.  Wilson,  145  Mass.  490,  14 
N.  E.  521,  1  Am.  St.  Rep.  477,  it  appeared 
that  a  testatrix  devised  property  to  trustees, 
one  of  whom  was  her  son,  in  trust,  to  pay 
such  portion  of  the  income  to  her  husband 
as  they  should  from  time  to  time  think 
proper  during  his  life,  and  to  dispose  of  the 
remainder  on  his  death.  The  husband 
brought  a  petition  for  the  removal  of  his 
flon  as  one  of  the  trustees  under  a  statute 
providing  for  the  removal  of  a  trustee  when 
removal  should  appear  to  be  essential  to 
the  interests  of  the  applicants.  The  court 
held  that  it  was  essential  to  the  interests  of 
the  petitioner  that  the  trustee  should  be  re- 
moved owing  to  the  fact  that  strong  mutual 
hostility  existed  between  him  and  the  peti- 
tioner, since  the  trustee  in  view  of  that  hos- 
tility could  not  be  relied  on  to  act  fairly 
towards  the  beneficiary,  saying:  "We  think 
it  was  within  the  province  of  the  presiding 
justice  to  decide  whether,  upon  all  the  evi- 
dence, the  trustee  should  be  removed.  The 
relation  between  the  father  and  son  creafpd 
by  the  will  is  one  of  extreme  delicacy.  The 
trustees  have  full  power  to  determine  what 


allowance  the  father  shall  have,  limited  only 
by  the  duty  of  exercising  a  fair  and  reason- 
able   discretion.       Every    one    instinctively 
feels  that  a  state  of  mutual   hostility   be- 
tween  the   trustee   and   such   a   beneficiary, 
arising  after  the  trust  was  created,  caused 
in  part  by  the  fault  of  the  trustee,  unfits 
him,  to  a  greater  or  less  degree,  for  the  fair 
execution  of  the  trust.    But  from  the  nature 
of  the  case  it  would  be  very  difi&cult,  if  not 
impossible  to  find  distinct  proof  that,  in  ex- 
ercising his  discretion,  the  trustee  was  actu- 
ated or  influenced  by  such   hostility.     And 
yet  it  may  be  apparent  that,  according  to 
the  laws  which  generally  govern  human  ac- 
tion, he  could  not  be  relied  upon  to  act  fairly 
towards  the  beneficiary.     We  think  that  in 
a  case  like  this  where  the  duty  of  a  trustee 
is  so  delicate,  where  the  hoatility  has  arisen 
since  the  trust  was  created,  and  is  attribu- 
table in  part  to  the  fault  of  the  tmstee, 
where  the  existence  of  the  hostility  would 
naturally  pervert  his  feelings  and  judgment, 
it  is  competent  for  a  justice  to  .remove  a 
trustee  without  further  proof  of  mi8c<mduct, 
upon  the  ground  that  the  removal  appears 
essential  to  the  interests  of  the  beneficiary. 
In   McPherson   v.   Cox,   96   U.    S.   404,    419 
[24  U.  S.   (L.  ed.)   746],  Mr.  Justice  Miller 
states  that,  'where  a  trustee  is  charged  with 
an  active  trust,  which  gives  him  some  dis- 
cretionary power  over  the  rights  of  the  ces- 
tui que  trust,  and   which   brings  him    into 
constant  personal  intercourse  with  the  latter, 
it  may  be  conceded  that  the  mere  existence 
of  strong  mutual  ill  feeling  between  the  pat- 
ties will,  under  some  circumstances,  justify 
a  change  by  the  court.'     In  Scott  v.  Rand, 
118  Mass.  215,  it  is  said  in  the  opinion,  that 
the  question  of  removing  a  trustee  depends 
upon  'a  careful  consideration  of  all  the  cir- 
cumstances,  the    existing   relations,   and    to 
some  extent  the  state  of  feeling  between  the 
parties.     It  is  addressed  to  the  reasonable 
discretion   of   the   court.'     And   the   trustee 
was  removed,  although  he  acted  from  honest 
motives,   mainly   upon  the  ground  that,   in 
a  quarrel  between  the  cestui  que  trust  and 
her  husband,  he  had  taken  the  part  of  the 
husband,   and   thus  created   unfriendly  rela- 
tions with  her." 

In  Disbrow  v.  Disbrow,  46  App.  Div.  Ill, 
61  N.  Y.  S.  614,  the  petitioner  was  one  of 
the  beneficiaries  under  a  deed  of  trust,  and 
it  appearing  that  hostility  and  ill  feeling 
had  sprung  up  between  the  trustees  under 
the  deed  and  the  petitioner,  which  inter- 
fered with  the  proper  execution  of  the  trust, 
the  court  removed  the  trustee,  saying: 
"There  is  no  doubt  but  that  the  supreme 
court  has  the  power  to  remove,  when  a  suffi- 
cient cause  exists,  trustees  from  the  manage- 
ment of^  trust  estates,  and  the  exercise  of 
this  power  does  not  necessarily  depend  upon 
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proof  of  actual  mismanagement,  misconduct 
or  dishonesty  of  the  trustees.  Whenever  the 
court  can  see  that  inharmonious  or  unfriendly 
relations  exist  between  the  trustees,  or  be- 
tween them  and  the  cestui  que  trust,  and 
that  by  reason  of  such  inharmonious  and  un- 
friendly relations  material  injury  may  and  is 
likely  to  result  to  the  trust  estate,  it  will 
exercise  the  power  which  it  has,  and  to  pre- 
vent that  injury  it  will  remove  one,  or,  if 
the  interest  of  the  estate  requires  it,  all  of 
the  trustees." 

In  May  y.  May,  167  U.  8.  310,  17  S.  Ct. 
824,  42  U.  8.   (L.  ed.)   179,  (affirming  5  App. 
Cas.   (D.  0.)  552,  it  appeared  that  property 
was  left  in  trust  to  the  testator's  wife  and 
son,   for  certain  purposes.     On   account  of 
discordant   relations    between    the    son,    his 
mother,   and  the  other   beneficiaries,   owing 
to  the  son's  arbitrary  manner  in  conducting 
the  business  of  the  trust  estate,  it  became 
impossible  for  his  mother  to  hold  any  in- 
tercourse with   him  with  reference  to  said 
business  and  she  was  obliged  to  employ  a 
third  person  to  represent  her.     By  virtue 
of  a  clause  in  the  will,  she,  together  with  the 
other  beneficiaries  under  the  will,  passed  a 
resolution  removing  the  son  and    appointed 
another  trustee,  who  demanded  that  the  sou 
should  turn  everything  connected  with  the 
trust  over  to  him.    The  son  brought  suit  to 
enjoin  the  defendants  and  the  new  trustee 
from  claiming  any  right  or  doing  any  act 
mider  that  resolution.    The  son's  removal  as 
trustee  was  decreed,  the  court  saying:     'In 
the  supreme  court  of  the  District  of  Columbia, 
Justice  Hagner  said:     'In  the  present  case, 
the   testimony  clearly  proves  that  between 
Mrs.   May,  tiie  other  trustee,  and  William 
May  there  exists  so  wide  a  breach  that  they 
can  have  no  personal  communication.     The 
jealousy  and  unfriendliness  existing  before 
the  testator's  death  on  each  side  has  widened 
into  positive,   distinct  and  most  unnatural 
enmity.    On  William  May's  part,  it  has  been 
undoubtedly  increased  by  his  mother's  posi- 
tive refusal  to  confer  with  him  on  the  busi- 
ness of  the  estate,  because,  as  she  testifies, 
quarrels  would  always  result  from  such  con- 
ferences,   which   would    be   perilous    to   her 
health,  and  also  by  the  terms  in  which  she 
had   expressed  herself  towards   him  in   her 
pleadings  and  testimony  in  this  cause  and 
bv  her  execution  of  the  instrument  intended 
to  effect  his  removal;   and,  on  the  part  of 
Mrs.  May,  that  dislike  has  been  intensified 
by  the  piatements  in  William  May's  pleadings 
and  his  testimony,  and  perhaps  more  pointed- 
ly because  of  his  introduction  of  the  painful 
f'orrespondence,  many  years  old,  between  lier 
husband  and  herself,  and  of  Dr.  May's  let- 
ters to  i\\f£  plaintiff  on  the  subject  of  hU 
domestic  troubles.     She  and  all  the  benefi- 
ciaries having  testified  in  painful  terms  that 


they  believe  him  to  be  untrustworthy,  dishon- 
est, dictatorial  and  disagreeable  in  manner, 
and  incompetent  as  a  business  man.  Under 
such  circumstances,  anything  like  free  con- 
ference between  the  trustees,  or  concert  of 
action,  in  the  proper  sense  of  the  term,  is 
impossible.  If  either  is  to  act  at  all  as  trus- 
tee, each  must  pursue  his  or  her  independent 
way,  with  a  certainty  of  differing  as  to  the 
proper  performance  of  many  of  the  duties 
of  the  trust,  if  not  as  to  all.'  This  unfortu- 
nate state  of  feelings  between  the  trustee  and 
sisters  and  brother  must  equally  prevent  that 
peaceable  intercourse  that  beneficiaries  should 
enjoy  with  the  party  charged  with  the  man- 
agement of  their  interests  in  this  considerable 
estate.  They  are  certainly  entitled  to  confer  in 
peace  with  the  agent  appointed  to  manage  their 
affairs,  and  receive  from  him  good  tempered 
explanations,  and  give  their  suggestions  as 
to  what  they  consider  the  proper  steps  in  the 
management  of  their  business,  without  risk 
of  unpleasant  disputes,  naturally  liable  to 
increase  in  violence  at  each  successive  dif- 
ference. Such  a  state  of  affairs  would  ulti- 
mately become  insufferable  and  most  hurt- 
ful to  the  interests  of  all  concerned." 

In  each  of  the  following  cases  it  did  not 
appear  that  the  relations  between  the  trus- 
tee and  beneficiary  were  such  as  to  interfere 
with  the  beneficial  administration  of  the 
trust,  and  the  trustee  was  not  removed: 
Lorens  v.  Weller,  267  111.  230,  108  N.  E.  306; 
Wylie  V.  Bushnell,  277  111.  484, 116  N.  E.  618 ; 
Berry  v.  Williamson,  11  B.  Mon.  (Ky.) 
245;  Clark  v.  Anderson,  10  Bush.  (Ky.)  99; 
Lowe  V.  Montgomery,  117  Mo.  App.  273,  92 
8.  W.  916. 

In  Berry  v.  Williamson,  supra,  the  court 
said:  ''Although  harmony  and  mutual  con- 
fidoice  between  the  trustee  and  the  benefi- 
ciaries are  certainly  desirable,  they  are  not 
actually  necessary  for  the  purposes  and  in- 
tercourse of  business.  And  when  discordant* 
feelings  have  arisen  from  discordant  views 
as  to  the  respective  rights  and  duties  of  the 
parties,  it  may  be  expected  that  after  a  dis- 
tinct definition  of  these  rights  and  duties 
by  the  chancellor,  the  cause  of  discord  will 
be  removed,  so  far  at  least  as  may  be  neces- 
sary to  the  beneficial  transaction  of  the  busi- 
ness of  the  trust.  And  to  that  extent  only 
is  any  importance  to  be  attached  to  the  per- 
sonal relations  or  intercourse  between  the 
parties." 

*  In  Wylie  v.  Bushnell,  277  111.  484,  115  N. 
E.  618,  it  appeared  that  a  testator  died  leav- 
ing certain  property  to  Wylie  in  trust  for 
•certain  purposes.  After  having  acted  in  this 
capacity  for  some  years  friction  arose  over 
the  way  the  trustee  managed  the  estate  and 
a  bill  was  filed  against  him  for  his  removal. 
One  of  the  grounds  urged  for  his  removal  was 
that  by  reason  of  his  failure  to  discharge  his 
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duties  as  executor  and  trustee,  such  ill  feel- 
ing existed  between  him  and  some  of  the  bene- 
ficiaries that  he  ought  to  be  removed  as  trus- 
tee. The  court  said:  "Counsel  for  defend- 
ants in  error  further  insist  that  tBe  decree 
of  the  court  was  justified  because  of  the  ill 
feeling  existing  between  plaintiff  in  error  and 
some  of  the  defendants  in  error.  'Mere  dis- 
agreements between  the  trustee  and  cestui  que 
trust  will  not  justify  a  removal,  nor  the  fact 
that  the  trustee  forbids  social  intercourse  be- 
tween his  family  and  the  beneficiaries.'  (1 
Perry  on  Trusts  (6th  ed.)  sec.  276.  See 
also  Anderson  v.  Kemper  [116  Ky.  339],  76 
S.  W.  122;  Polk  V.  Linthicum  [100  Md.  616], 
60  Atl.  455;  In  re  Neafie,  199  Pa.  St.  307; 
28  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  980.) 
'The  power  of  removal  of  trustees  appointed 
by  deed  or  will  ought  to  be  exercised  sparing- 
ly by  the  courts.  There  must  be  a  clear 
necessity  for  interference  to  save  trust  prop- 
erty. Mere  error,  or  even  breach  of  trust, 
may  not  be  sufiicient.  There  must  be  such 
misconduct  as  to  show  want  of  capacity  or 
of  fidelity  putting  the  trust  in  jeopardy.' 
(1  Perry  on  Trusts  (6th  ed.)  sec.  276.)  This 
court  has  held  that  it  will  not  remove  a  trus- 
tee appointed  by  the  testator  himself  even 
though  the  court  might  in  the  first  instance 
not  have  appointed  that  person.  (Lorenz  ▼. 
Weller,  267  111.  230.)" 

It  has  been  held  that  a  trustee  should  be 
removed  on  the  ground  of  antagonism  or  ill 
feeling  between  him  and  his  beneficiary  when 
the  hostility  is  shown  to  have  been  caused 
by  the  misconduct  of  the  trustee.  Forster 
▼.  Davies,  4  De  G.  P.  &  J.  133,  8  Jur.  N.  S.  66, 
31  L.  J.  Ch.  276,  6  L.  T.  N.  S.  632,  10  W. 
B.  180,  46  Eng.  Itep.  (Reprint)  1134;  An- 
derson V.  Kemper,  116  Ky.  339,  76  S.  W.  122, 
25  Ky.  L.  Rep.  538;  Lister  v.  Weeks,  60 
N.  J.  Eq.  215,  46  Atl.  658. 

In  Lister  v.  Weeks,  supra,  wherein  con- 
siderable friction  and  ill  feeling  was  engen- 
dered by  the  acts  of  the  trustee  in  the  man- 
agement of  the  trust  property  which  were 
detrimental  to  the  trust,  it  was  held  that 
the  trustee  should  be  removed  as  the  hostility 
had  arisen  out  of  his  own  misbehavior,  the 
court  saying:  "'The  power  of  a  court  of 
equity  to  remove  a  trustee  and  to  substitute 
another  in  his  place  is  incidental  to  its 
paramount  duty  to  see  that  trusts  are  prop- 
erly executed,  and  may  properly  be  exercised 
whenever  such  a  state  of  mutual  ill  feeling 
growing  out  of  his  behavior,  exists  bet'ween 
the  trustees,  or  between  the  trustee  in  ques- 
tion and  the  beneficiaries,  that  his  continu- 
ance in  ofiice  would  be  detrimental  to  the 
execution  of  the  trust,  even  if  for  no  other 
reason  than  that  human  infirmity  would  pre- 
vent the  cotrustees  or  the  beneficiaries  from 
working  in  harmony  with  him,  and  although 
charges  of  misconduct  against  him  are  eith- 


er not  made  out  or  are  greatly  exaggerated.' 
Of  course,  friction  or  hostility  between  trus- 
tee and  beneficiaries  is  not  of  itself  a  reason 
for  the  removal   of  the  trustee;   but  where 
that  hostility  has  arisen  out  of  the  misbe- 
havior of  the  trustee  it  may  be.    Trustees 
exist  for  the  benefit  of  those  to  whom  the 
creator  of  trust  has  given  the  trust  estate.'* 
In  Anderson  v.  Kemper,  116  Ky.  339,   76 
S.  W.  126,  it  was  held  that  where  a  grantor 
conveyed  property  in  trust,  the  income  to  go 
to  him  for  life  and  the  remainder  to  his  heirs, 
he  could  not  afterwards  terminate  the  trnst 
without  the  consent  of  the  beneficiaries,  and 
the  court  refused  to  remove  the  trustees  on 
account  of  the  strained  relations  which  ex- 
isted between  the  trustees  and  the  appellant 
as  it  did  not  interfere  with  the  proper  dis- 
charge of  the  trustees'  duties  and  the  appel- 
lant's own  conduct  had  much  to  do  with  the 
ill  feeling  which  had  arisen.    The  court  said: 
''Appellant  complains  at  the  treatment  re- 
ceived at  the  hands  of  hia  trustees  and  charg- 
es that  their  relations  are  so  strained  that 
it  is  improper  that  they  should  be  continued. 
8o  far  as  his  treatment  at  the  hands  of  his 
trustees    is    concerned,   the   record   discloses 
that  they  have  managed  his  estate  with  strict 
fidelity,  and  with  unusual  ability.     It  has 
increased  in  value  and  in  earning  capacity. 
It  has  been  changed  under  the  power  of  the 
deed  from  an  unproductive  estate  to  one  that 
has  yielded  a  support  sufficient  to  have  main- 
tained   appellant    despite   the    fact  that    he 
has  been  unable  to  do  anything  towards  hia 
own  support.     This  has  entailed  upon   the 
trustees  considerable  labor,  great  vigilance, 
and  on  numerous  occasions  the  advancement 
of  their  private  means  of  accommodation  of 
appellant's  wants.    In  this  way,  as  well  as 
by  reason   of  certain  needed   improvements 
made  upon  the  property  so  as  to  make   it 
productive,  the  income  of  the  estate  has  been 
anticipated,    and    by    the    judgment   of    the 
court  these  excessive  expenditures  have  been 
adjudged   to   appellee   trustees   as  a   charge 
against  the  income  but  subordinate  to  the 
support  of  the  appellant.     The  relations  be- 
tween the  trustees  and  appellant  do  not  ap- 
pear to  be  at  all  cordial.     Yet  it  does  not 
appear  that  the  trustees  have  failed  in  any 
instance    to    provide    appellant    with    every 
necessity  that  the  estate  would  afford — even 
more.     They  have   kept  him  strictly   with- 
in his  income — as  they  should  have  done — 
save  when,  for  some  reason,  the  income  was 
abnormally  reduced  for  the  time  being — as 
by  the  property  being  without  tenants,  etc 
More   than   a   punctual,   scrupulous   admin- 
istration   of  the  trust  is  not  required.     It 
does  not  matter  so  much  what  was  the  state 
of  feeling  between  the  parties,  so  long  as  it 
did  not  interfere  with  a  just  and  proper  dis- 
charge of  the  fiduciary  duties.     Appellant's 
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own  conduct  and  misjudgment  of  the  trustees 
is  doubtless  responsible  for  much  that  he 
feels  towards  them." 

Naked  Tr%i6t. 

When  the  bare  legal  title  to  the  proper- 
ty is  in  the  trustee,  the  beneficiary  having 
the  actual  possession  and  supervision  of  it, 
so  that  personal  contact  and  conferences  be- 
tween  the  parties  are  rendered  unnecessary 
for  the  proper  execution  of  the  trust,  the  trus- 
tee will  not  be  removed  on  the  ground  of 
antagonism  or  ill  feeling  between  him  and 
his  beneficiary.  McPherson  v.  Cox,  96  U.  S. 
404,  24  U.  S.  "(L.  ed.)  746;  Nickels  v.  Philips, 
18  Fla.  732;  Parsons  v.  Jones,  26  Ga.  644. 

In  Parsons  v.  Jones,  supra,  it  appeared 
that  the  testator  left  property  in  trust  for 
the  benefit  of  his  daughter  during  her  life, 
the  remainder  to  her  children,  naming  his 
two  sons  as  trustees.  The  property  was 
turned  over  to  the  life  tenant  and  she  re- 
ceived the  rents  and  profits  therefrom.  In 
the  course  of  time  antagonism  and  ill  feeling 
developed  between  the  trustees  and  the  bene- 
ficiaries, and  the  latter  sued  to  have  the 
trustees  removed.  The  court  said:  "That 
a  jury  should  believe,'  before  they  removed 
a  trustee,  that  the  property  was  in  danger 
of  suffering  a  serious  and  irreparable  injury 
by  the  continuance  of  said  trustee  in  office. 
.  .  .  The  court  does  not  say  that  these 
trustees  mav  not  be  removed  at  the  suit  of 
the  life  tenant  alone;  but  it  does  say  that 
before  this  can  be  done,  there  must  be  sat- 
isfactory proof  of  such  conduct  on  the  part 
of  the  defendants,  as  that  the  property  it- 
self is,  therefrom,  in  danger  of  destruction 
or  loss,  or  its  full  and  free  enjoyment  by  the 
life  tenant  w^ithheld'or  hindered.  Two  caus- 
es for  removal  have  been  insisted  upon. 
First,  the  hostile  feelings  existing  between 
the  complainants  and  defendants.  The  court 
instructs  the  jury  that  no  misunderstanding 
between  the  parties,  even  though  it  amount 
to  hostility,  unless  it  lead  the  defendants  to 
hostile  acts,  is  sufficient  cause  for  removal." 

In  Nickels  v.  Philips,  18  Fla.  732,  it  ap- 
peared that  real  property  was  conveyed  to  the 
defendant,  in  trust,  for  the  use  of  the  grant- 
or's wife  and  daughter.  The  grantor,  his 
wife  and  daughter  were  in  possession  of  the 
property,  and  the  trustee  had  not  meddled 
with  it  or  its  rents  and  profits.  The  bill 
stated  that  friction  had  existed  between  the 
trustee  and  the  beneficiaries  for  a  long  time 
and  that  all  intercourse  between  them  had 
ceased,  and  prayed  that  another  trustee 
should  be  appointed.  The  court  said:  "The 
rules  thus  laid  down  by  Judge  Story  are 
the  result  of  all  the  adjudications  touching 
the  subject.  All  the  'causes'  mentioned  in 
the  books  for  the  removal  of  trustees  are 


such  as  are  substantial  and  such  as  to  re- 
quire the  interposition  of  the  court  in  order 
to  preserve  the  property  for  the  benefit  of 
the  cestui  que  trust,  and  to  secure  its  man- 
agement for  the  best  interests  of  the  parties 
concerned.  There  is  no  allegation  in  the  bill 
of  any  unfitness  of  the  defendant  or  any  want 
of  care  in  the  management  of  the  property. 
Indeed  the  complainants  have  always  since 
its  purchase  enjoyed  it  without  any  inter- 
ference and  unmolested  by  him.  No  fact  is 
stated,  showing  that  he  has  any  disposition 
to  annoy  them  in  any  manner  or  to  do  any 
act  to  affect  the  property  to  their  injury  or 
discomfort.  He  is  a  mere  naked  trustee  hold- 
ing the  legal  title  for  their  benefit  and  con- 
venience. The  only  charge  against  him  is 
that  he  has  denied  to  them  social  intercourse 
with  himself  and  his  family.  While  such  a 
state  of  things  is  to  be  regretted,  yet  the  uni- 
form  rule  adopted  by  the  courts  is  that  un- 
less the  conduct,  condition,  or  omission  of 
the  trustee  are  such  as  to  endanger  the  prop- 
erty or  disturb  the  enjoyment  of  it,  or  shall 
show  a  want  of  integrity,  capacity  or  fideli- 
ty in  the  discharge  of  his  duty  as  a  trustee, 
the  court  will  not  interfere.  The  mere  exist- 
ence of  a  family  feud,  not  resulting  in  any 
damage  whatever,  nor  threatening  to  impair 
or  in  any  wise  affect  the  rights  of  the  par- 
ties, is  not  a  sufficient  ground  upon  which 
to  demand  the  intervention  of  the  court  to 
displace  the  trustee." 

Bttle  in  Pennsylvania, 

Under  a  Pennsylvania  statute  passed  in 
1868,  it  has  been  held  that  a  trustee  may  be 
removed  on  a  petition  showing  the  existence 
of  hostile  relations  which  prevent  all  inter- 
course between  the  trustee  and  the  beneficiary 
and  tend  to  interfere  with  the  proper  conduct 
of  the  business.  In  re  Neafie,  199  Pa.  St. 
307,  49  Atl,  129,  overruling  In  re  Nathan, 
191  Pa.  St.  404,  43  Atl.  313,  44  W.  N.  C. 
169;  In  re  Price,  209  Pa.  St.  210,  58  Atl. 
280.  See  also  Marsden's  Estate,  166  Pa. 
St.  213,  31  Atl.  46;  In  re  Myer,  206  Pa.  St. 
413,  54  Atl.  1093;  Hille's  Estate,  9  W.  N. 
C.  (Pa.)  421;  Syfert's  Estate,  9  Phila.  320, 
30  Leg.  Int.  36,  3  W.  N.  C.  565;  In  re  Mar- 
tin, 4  Pa.  Dist.  219. 

In  the  case  of  In  re  Price,  supra,  the  peti- 
tioner asked  for  the  removal  of  trustees,  al- 
leging inharmonious  relations.  The  court  dis- 
missed the  petition  saying:  "The  Act  of  1868 
was  intended  to  facilitate  the  exercise  of  the 
powers  of  the  court  over  the  removal  of  trus- 
tees and  to  enlarge  the  influence  and  authori- 
ty in  that  respect  of  the  cestui  que  trust. 
But  it  was  not  intended  to  subject  the  office 
of  trustee  and  the  discretion  of  the  court  to 
a  mandatory  whim  of  the  cestui  que  trust. 
The  court  still  retains  the  authority  to  re- 
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quire  that  a  valid  and  sufficient  cause  shall 
be  shown  for  the  removal.  This  was  the  con- 
struction of  the  act  adopted  in  Stevenson's 
Appeal,  68  Pa.  St.  101,  and  after  some  de- 
partures, more  apparent  than  real,  as  said 
by  our  brother  Mestrezat,  In  re  Neafie,  199 
Pa.  St.  307,  finally  settled  in  the  case  last 
named.  .  While  inharmonious  rela- 

tions between  trustee  and  cestui  que  trust, 
not  altogether  the  fault  of  the  former,  will 
not  generally  be  considered  a  sufficient  cause 
for  removal,  yet  where  they  have  reached  so 
acrimonious  a  condition  as  to  make  any  per- 
sonal intercourse  impossible  and  to  hinder 
the  proper  transaction  of  business  between 
the  parties,  a  due  r^ard  for  the  interests  of 
the  estate  and  the  rights  of  the  cestui  que 
trust  may  require  a  change  of  trustee.  If 
his  management  of  the  trust  justly  subjects 
him  to  criticism  and  to  a  lack  of  confidence 
by  the  cestui  que  trust,  he  should  not  be  con- 
tinued in  control  of  the  estate." 


legislature,  except  in  special  cases  presentiiiflr 
some  acknowledged  and  well-defined  gnnmd 
of  equity  jurisdiction. 


v. 

MOHTPELIEB  ANB  WEIX8  BIVEB 

RAIUtOAD. 

Vermont  Supreme  Court — ^May  16,  1916. 

90  Vt.  201;  97  Atl.  660. 


Pnblle    Serrioe    Comniiasioiis    *    Col- 
lateral Attack  on  Order. 

Within  certain  limitations,  one  may  attack 
an  order  of  the  public  service  commission 
abolishing  a  grade  crossing,  collaterally,  not- 
withstanding he  was  a  party  and  could  have 
had  an  appeal. 

Effect  of  Order  —  Inability  of  Corpora- 
tion Obeying  Order. 

Under  P.  S.  4544,  making  it  the  duty  of  the 
public  service  commission  to  determine  by 
whom  its  orders  shall  be  executed,  the  defend- 
ant railroad,  in  carrying  out  the  commission's 
plans  for  the  elimination  of  grade  crossings 
on  its  tracks  and  in  constituting  farm  cross- 
ings for  the  use  of  plaintiff,  was  acting  as 
the  agent  selected  by  the  commission;  and  if 
the  order  was  a  valid  exercise  of  the  powers 
of  the  commission,  it  relieves  the  defendant 
from  liability. 

Judicial  Review  of  Order  of  Commia- 
aion  —  Power  of  Conrt  of  Equity. 

A  court  of  chancery,  not  acting  as  an  ap- 
pellate tribunal,  will  not  interfere  with  the 
proceedings  and  determinations  of  inferior 
boards  or  tribunals  of  special  jurisdiction, 
while  acting  within  their  powers  or  exercis- 
ing a  discretion  conferred  upon  them  by  the 


The  primary  interf eroioe  of  the  courts  with. 
the  administrative  functions  of  a  public  serv^ 
ice  commission,  being  incompatible  with  the 
proper  exercise  of  governmental  powers,  al- 
though such  commissions  are  exercising  spe- 
cial and  limited  powers,  as  to  which  nothing 
will  be  presumed  in  favor  of  their  juriadie- 
tion,  witnin  the  proper  limits  of  the  author- 
ity conferred  upon  them  by  the  legislature, 
their  jurisdiction  is  exclusive,  and  can  be  re- 
viewed only  in  the  manner  provided  by  the 
statute. 


The  courts  have  power  to  prevent  an  abuse 
of  discretion  by  a  public  service  commission, 
and  to  require  that  its  powers  be  exercised 
according  to  law  and  in  a  manner  not  to  in- 
jure property  rights  unjustly. 

Same. 

Whether  the  orders  of  a  public  service  com- 
mission deprive  a  party  of  a  statutory  right, 
whether  he  has  had  a  fair  and  adequate  hear- 
ing or  whether,  for  any  reason,  the  orders  are 
contrary  to  law,  are  all  justiciable  questions, 
and  if  they  arise  in  circumstances  calling  for 
equitable  relief,  a  court  of  chancery  will  af- 
ford a  remedy. 

jfnrisdiotion  of  Commission  ~  Aboli- 
tion of  Grade  Crossing  ^  Ineidental 
Powers. 

Under  P.  S.  4611,  ^ving  the  public  service 
commission  jurisdiction  in  all  matters  re- 
specting highway  grade  crossings,  and  P.  S. 
4544,  as  amended  by  Acts  1908,  No.  108,  pro- 
viding that  on  petition  of  the  selectmen  of  a 
town,  within  which  a  public  highway  crosses 
a  railroad,  or  the  general  manager  or  attor- 
ney of  such  railroad  alleging  that  public  safe- 
ty requires  an  alteration  in  sucn  crossing, 
and  praying  that  the  same  may  be  ordered, 
the  commission  is  required  to  determine  what 
changes  if  any,  shall  be  made  and  by  whom, 
the  primary  object  of  the  statute  being  to 
provide  an  effectual  means  to  secure  the  elimi- 
nation of  dangerous  highway  crossings,  the 
incidental  power  to  change  the  location  of  an 
existing  highway  is  expressly  conferred  upon 
the  commission,  but  is  to  be  exercised  as  a 
mere  incident  of  the  real  purpose  of  the 
statute. 

[See  note  at  end  of  this  case.] 

Same. 

The  authority  of  the  public  service  commis- 
sion to  change  the  location  of  highways  goes 
no  further  than  to  order  such  changes  as  are 
necessary  and  fairly  incident  to  the  purpose 
of  adapting  railroaas  and  public  highways  to 
each  other  in  such  a  manner  as  best  to  pro- 
mote the  safety  and  convenience  of  the  travel- 
ing public. 

[See  note  at  end  of  this  case.] 

Same. 

The  power  of  the  public  service  otmimission 
to  change  the  location  of  highways,  by  neces- 
sary implication,  carries  with  it  the  power  to 
discontinue  the  portion  that  occupied  the  old 
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location  and  to  close  the  CTOssing  to  public 
travel. 

[See  note  at  end  of  this  case.] 

Same. 

When  the  change  in  the  location  of  a  grade 
crossing  deprives  one  of  the  benefits  of  a  pub- 
lic highway,  the  public  service  commission 
has  the  right  to  order  a  farm  crossing  for  the 
benefit  of  such  individual,  to  the  end  that 
their  power  in  that  regard  may  be  effectual, 
since  whatever  is  reasonably  necessary  in  or- 
der to  abolish  grade  crossings,  or  fairly  may 
be  regarded  as  incidental  thereto,  is  within 
the  jurisdiction  of  the  commission. 

[See  note  at  end  of  this  case.] 

Same. 

P.  S.  4549,  as  amended  bv  Acts  1908,  No. 
108,  §  3,  expressly  confers  full  authority  upon 
the  public  service  commission  to  condemn 
lands  and  award  damages  in  a  proceeding  for 
the  abolition  of  a  grade  crossing. 

[See  note  at  end  of  this  case.] 

Btatntef  —  Amendmeiit  *  Pciwers    of 
Fublio  Berrice  Commission. 

In  amending  the  statute  with  a  view  to 
conferring  full  authority  upon  the  public  serv- 
ice commission  to  condenm  lands  and  award 
damages,  proceedings  for  the  abolition  of 
grade  crossings,  it  was  not  necessary  to 
change  the  sed^ion  relating  to  general  juris- 
diction, since  the  provision  that  the  com- 
mission shall  determine  what  alterations, 
changes,  or  removals  shall  be  made  is  broad 
enough  to  cover  the  location  of  new  highways. 

Fublio  Serrioe  Gommiaaions  —  Judicial 
Review. 

Where  the  plaintiff,  who  was  a  party  to 
proceedings  before  the  public  service  commis- 
sion for  the  abolition  of  grade  crossings,  ac- 
quiesced therein  to  the  extent  of  accepting 
the  commissioners'  award  of  land  damages 
and  agreeing  to  accept  the  old  highway 
crossing  as  a  farm  crossing  for  the  exclusive 
use  of  his  premises,  primary  jurisdiction  over 
his  petition  to  have  the  farm  crossing  changed 
is  in  the  public  service  commission,  and  not 
a  court  of  chancery,  which  has  no  power  to 
eliminate  grade  crossings  or  locate  highways. 

Same. 

Under  Acts  1908,  No.  108,  §  4,  providing 
that  any  person  aggrieved  by  an  order  of  the 
public  service  commission  in  proceedings  for 
the  abolition  of  grade  crossings,  who  was  a 
party  to  such  proceedings,  may  appeal  to  the 
supreme  court  in  the  same  manner  as  pro- 
vided in  P.  S.  §  4509,  an  appeal  by  the  peti- 
tioner, if  dissatisfied  with  the  action  of  the 
commission  on  his  petition  to  determine  the 
location  of  a  farm  crossing  and  substituting 
an  overpass,  will  preserve  all  his  rights. 

Appeal  from  Orange  county:  Slack,  Chan- 
cellor. 

I 

Action  by  J.  M.  Sayers,  plaintiff,  against 
Montpelier  and  Wells  River  Railroad,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 


E.  W.  Bmifh  for  appellant. 
H.  0.  BhmHeff  for  appellee. 


[209]  Tati4»,  J. — ^Tfais  proceeding  grows 
out  of  the  elimination  of  two  grade  crossings 
cm  the  line  of  the  Montpelier  and  Wells 
[204]  River  Railroad  in  the  town  of  Newbury. 
Pursuant  to  the  statute,  defendant  preferred 
its  petition  to  the  Public  Service  Commission 
praying  that  the  crossings  be  eliminated;  and 
such  proceedings  were  had  thereon  that,  on 
Oct.  7,  1912,  the  commission,  having  found 
that  said  crossings  were  among  the  most 
dangerous  cm  the  line  of  defendant's  road  and 
that  public  safety  required  that  they  be  elim- 
inated by  the  construction  of  a  connecting  sec- 
tion of  public  highway  in  the  manner  and  lo- 
cality indicated,  made  an  order  requiring  the 
defendant  to  lay  out  and  construct  the  con- 
necting section  of  highway  over  the  course  and 
according  to  specifications  detailed  in  the  or- 
der. The  commission  also  ordered  the  defend- 
ant to  construct  and,  until  further  order, 
maintain  a  farm  crossing  at  a  point  to  be 
agreed  upon  with  the  plaintiff  for  the  ex- 
clusive use  of  his  land  on  the  north  side  of 
the  connecting  section  of  highway;  that  all 
the  work  ordered  be  completed  on  or  before 
May  1,  1913,  and  done  to  the  satisfaction  of 
the  commission;  that,  upon  the  completion  of 
the  work  ordered,  the  two  highway  crossinga 
"shall  forever  thereafter  be  discontinued  and 
abandoned  as  such,  and  the  Montpelier  and 
Wells  River  Railroad  and  its  successors  in  the 
operation  of  said  railroad  shall  forever  there- 
after fence  and  bar  the  same  against  public 
travel."  The  crossings  to  be  eliminated  were 
about  fifty  rods  apart.  The  new  road  contem- 
plated in  the  order  was  on  the  opposite  side 
of  the  railroad  from  the  old  highway,  but  in 
the  same  general  locality.  After  the  work 
under  this  order  was  completed  as  it  now  is, 
and  before  plaintiff  brought  this  bill,  the  com- 
mission made  an  order  approving  and  ac- 
cepting the  work,  opening  the  new  highway 
tor  public  travel  and  closing  said  highway 
crossing.  Plaintiff  was  made  a  party  to  the 
proceedings  before  the  commission  and  ap- 
peared therein  but  took  no  appeal  from  their 
orders. 

In  his  bill  of  complaint,  after  reciting  in 
detail  the  proceedings  before  and  order  of  the 
Public  Service  Commission,  plaintiff  alleges 
that  he  is  the  owner  of  five  dwelling  houses 
and  a  water  power  located  on  the  northerly 
side  of  defendant's  railroad;  that  before  the 
change  effected  by  the  order  of  the  com- 
missicm  he  had  access  to  his  premises  by  a 
public  highway;  that  there  is  quite  a  large 
amount  of  travel  to  and  from  said  premises; 
that  to  enjoy  his  premises  it  is  necessary  to 
have  access  to  a  highway;  that  the  effect 
of  said  order  and  the  action  of  the  defendant 
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has  been  to  cut  him  off  entirely  from  access 
to  any  public  [205]  highway;  that  defendant 
has  not  complied  with  so  much  of  said  order 
as  required  it  to  construct  and  maintain  a 
farm  crossing  for  the  exclusive  use  of  his 
land,  but  neglects  and  refuses  so  to  do;  that 
defendant  has  never  agreed  with  him  as  to  the 
location  of  said  farm  crossing  nor  furnished 
an  adequate  crossing  for  his  benefit;  that 
there  is  a  ledge  cut  across  which  defendant 
could  construct  an  overhead  bridge,  which 
would  accommodate  him  and  obviate  the  ne- 
cessity of  his  crossing  the  railroad  at  grade 
to  reach  his  premises  from  the  public  high- 
way. In  an  amendment  to  the  bill  plaintiff 
alleges  that  it  has  been  of  great  damage  to 
him  not  to  have  suitable  access  to  a  highway, 
which  damage,  he  says,  defendant  ought  to 

pay- 

The  prayer  of  the  bill  is  that  defendant  may 
be  compelled  to  build  and  maintain  an  over- 
head bridge  in  lieu  of  a  crossing  at  grade,  or 
to  furnish  other  sufficient  and  adequate  means 
of  access  to  plaintiff's  premises  from  the  high- 
way.   There  is  also  a  prayer  for  general  relief. 

For  answer  the  defendant  admits  that 
plaintiff  is  the  owner  of  land  situated  as  al- 
leged in  the  bill,  that  it  petitioned  the  Public 
Service  Commission  for  the  abolition  of  the 
grade  crossings  mentioned  in  the  bill>  that  the 
commission  ordered  said  crossings  abolished, 
and  that  the  effect  of  their  abolition  was  to 
cut  off  the  plaintiff's  land  from  the  public 
highway;  but  alleges  that  the  commission  or- 
dered a  farm  crossing  constructed  so  as  to 
connect  plaintiff's  land  with  the  public  high- 
way, that  it  agreed  with  plaintiff  as  to  the 
location  of  said  farm  crossing,  that  it  con- 
structed said  crossing  agreeably  to  the  order 
of  the  commission,  that  plaintiff  took  no  ap- 
peal from  said  order,  assisted  in  the  construc- 
tion of  the  crossing  and  made  no  complaint 
in  that  regard  until  after  the  order  of  the 
commission  had  been  fully  complied  with. 

The  cause  was  first  heard  before  the  Chan- 
cellor on  demurrer  to  the  bill,  which  defend- 
ant incorporated  in  its  answer.  The  demurrer 
having  been  overruled  the  answer  was  ordered 
brought  forward  and  issue  there(m  joined,  and 
the  cause  was  referred  to  a  special  master. 
In  addition  to  the  facts  conceded  in  the 
pleadings  the  master  finds  that  plaintiff 
agrreed  with  defendant  that  a  farm  crossing 
should  be  constructed  at  the  point  where  the 
original  highway  crossed  the  railroad  near 
the  easterly  end  of  plaintiff's  property;  that 
it  was  mutually  understood  that  defendant 
should  provide  a  crossing  at  grade  at  that 
point  and  [206]  should  also  provide  a  way' 
to  reach  the  highway,  a  distance  of  about  ten 
rods,  but  that  the  location  of  the  connecting 
way  was  not  agreed  upon ;  that  defendant  con- 
structed the  crossing  over  the  tracks  in  a 
satisfactory  manner;  that  the  connecting  way 


was  constructed  northerly  of  the  old  highway, 
turning  nearly  at  right  angles  after  crosding 
the  track  and  extending  for  a  distance  of 
about  ten  rods  alongside  the  railroad  track 
and  very  close  to  it,  in  part  at  least  upon 
defendant's  right  of  way;  that  the  way  was 
so  constructed  and  railed  that  it  was  very 
narrow,  not  exceeding  12  feet  in  width;  that 
the  way  from  the  crossing  was  never  accepted 
by  the  plaintiff  nor  by  the  selectmen  of  the 
town  of  Newbury,  but  that  both  plaintiff  and 
the  selectmen  refuse  to  accept  it  as  carrying 
out  the  order  of  the  commission;  that  plain- 
tiff has  no  other  way  to  reach  his  premises; 
that  the  action  of  defendant  in  so  construct- 
ing the  connecting  way  has  decreased  the  an- 
nual rental  value  of  plaintiff's  property  $125 ; 
that  the  value  of  plaintiff's  premises  will  be 
greatly  decreased  and  his  water  privilege  ren- 
dered valueless,  if  plaintiff  is  confined  to  the 
present  way  and  crossing,  on  account  of  the 
difficult  approach  thereto.  In  this  connec- 
tion the  master  finds  that  the  crossing  itself 
is  sufficient  and  adequate,  but  that  the  cross- 
ing in  connection  with  the  connecting  way 
is  entirely  inadequate  for  the  purposes  of 
plaintiff  and  the  occupants  of  his  land;  that 
the  most  direct  route  from  the  crossing  to  the 
highway  is  along  the  line  of  the  old  highway ; 
that,  if  that  is  not  practicable  under  the  cir- 
cumstances, a  way  farther  from  the  railroad 
track  could  have  been  constructed  at  about 
the  same  expense.  He  also  finds  that  plaintiff 
was  allowed  and  paid  $200  for  land  used  in 
constructing  the  new  highway,  but  that  this 
land  damage  had  nothing  to  do  with  the  farm 
crossing  and  the  connecting  way. 

The  cause  was  heard  on  the  pleadings  and 
master's  report,  the  chancellor  dismissed  the 
bill  strictly  pro  forma,  and  the  plaintiff 
comes  here  on  appeal. 

In  his  bill  plaintiff  does  not  attack  the 
jurisdiction  of  the  Public  Service  Commission 
to  make  the  order  respecting  a  farm  crossing, 
but  bases  his  claim  for  equitable  relief  upon 
the  failure  of  the  defendant  to  comply  with 
the  order  in  that  regard.  He  attempts  now  to 
raise  the  question  of  the  jurisdiction  of  the 
commission  to  close  the  old  highway  and  de- 
prive him  of  the  privileges  thereof,  as  well 
as  the  constitutionality  of  the  statute  creating 
the  commission.  We  pass  withoue  deciding 
whether  [207]  these  questions  are  properly 
here,  not  having  been  raised  in  the  bill.  As  to 
the  question  of  the  constitutionality  of  the 
statute,  it  is  enough  to  say  that  it  was  con- 
sidered and  the  statute  upheld  in  Sabre  v. 
Rutland  R.  Co.  86  Vt.  347,  86  Atl.  603,  Ann. 
Cas.  1915C  1260.  It  will  be  necessary  to  dis- 
cuss the  question  of  jurisdiction  in  connection 
with  other  matters  presented  in  the  bill. 

Plaintiff  states  the  real  case  made  in  his 
bill  in  the  concluding  paragraph  of  his  brief, 
wherein  he  contends  that  defendant  cannot 
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shut  up  the  old  highway  without  affording 
him  suitable  meane  of  getting  from  the  new 
highway  to  his  property;  and  that  chancery 
has  jurisdiction  to  compel  defendant  to  do 
what  in  law  it  ought  to  do,  and  to  pay  the 
damages  occaeioni^d  by  its  misconduct. 

In  considering  plaintiff's  standing  in  equity 
we  must  take  into  account  that  he  was  a 
party  to  the  proceedings  before  the  Publio 
Service  Commission.  It  nowhere  appears 
that  he  appealed  to  the  commission  for  the 
relief  sought  in  this  bill,  nor  for  any  relief 
that  was  not  granted.  Neither  does  it  ap- 
pear that  he  objected  to  the  plan  adopted  by 
the  commission  for  the  elimination  of  the 
crossings,  nor  to  their  approval  of  the  man- 
ner in  which  their  order  was  carried  out  by 
the  defendant.  He  did  not  see  fit  to  avail 
himself  of  the  appeal  from  the  action  of  the 
commission,  which  the  statute  secures  to  him, 
but  stood  by  and  saw  the  work  being  done 
under  their  orders  carried  to  completion.  In 
these  circumstances  will  a  court  of  equity 
interfere  ? 

It  should  be  observed  that  the  order  of  the 
Public  Service  Commission  is  called  in  ques- 
tion collaterally  in  this  proceeding.  Within 
certain  limitations,  plaintiff  is  at  liberty  to 
attack  the  order  collaterally,  notwithstand- 
ing he  was  a  party  and  could  have  had  an 
appeal.  Bessette  v.  Goddard,  87  Vt.  77,  88 
Atl.  1;  Alexander  v.  Montpelier,  81  Vt.  549, 
71  Atl.  720.  However,  the  true  nature  of 
the  proceeding .  is  best  understood  with  the 
relation  of  the  defendant  to  the  order  of  the 
Commission  in  mind.  The  statute  makes  it 
the  duty  of  the  Conunission  to  determine  by 
whom  its  orders  shall  be  executed.  P.  S. 
4544.  In  all  the  matters  complained  of,  the 
defendant  was  acting  as  the  agent  selected  by 
the  commission  for  carrying  out  its  plans  for 
the  elimination  of  the  crossings.  It  is  sought 
to  compel  the  defendant  to  undo  in  part  what 
it  has  done  under  authority  of  the  commission 
and  to  substitute  a  crossing  and  approach 
that  the  [208]  commission  has  not  seen  fit 
to  order,  besides  paying  damages  plaintiff 
claims  to  have  suffered  by  reason  of  the  work 
done  under  order  of  the  commission.  In 
these  matters  the  defendant  stands  no  differ- 
ently than  would  the  town  of  Newbury,  or 
some  individual,  had  either  been  selected  to 
do  the  work  required  by  the  order ;  and  if  the 
order  was  a  valid  exercise  of  the  powers  of 
the  Commission,  it  relieves  defendant  from 
liability.  Banner  v.  New  York,  etc.  R.  Co. 
73  Misc.  113,  130  N.  Y.  S.  723. 

Defendant  insists  that  the  court  of  chan- 
cery is  without  jurisdiction.  It  is  a  well 
recognized  general  rule  that  a  court  of 
chancery,  not  acting  as  an  appellate  tribunal, 
will  not  interfere  with  the  proceedings  and 
determinations  of  inferior  boards,  or  tri- 
bunals of  special  jurisdiction,  while  acting 


within  their  powers  or  exercising  a  discretion 
conferred  upon  them  by  the  Legislature,  ex- 
cept in  special  cases  presenting  some  acknowl- 
edged and  well-defined  ground  of  equity  juris- 
diction, as  when  necessary  to  prevent  irrep- 
arable injury  or  a  multiplicity  of  suits. 
Ewing  v.  St.  Louis,  6  Wall.  413,  18  U.  S.  (L. 
ed.)  667;  Heffran  v.  Hutchins,  160  111.  550, 
43  N.  £.  700,  52  Am.  St.  Hep.  353;  Mt. 
Carmel  v.  Shaw,  155  111.  37,  39  N.  E.  584,  27 
L.R.A.  580,  46  Am.  St.  Rep.  311;  Methodist 
Protestant  Church  v.  Baltimore,^  6  Gill.  (Md.) 
391,  48  Am.  Dec.  540;  Harrisonburg  v.  Roller, 
97  Va.  582,  34  S.  E.  523;  Mann  v.  Mercer 
County  Ct.  58  W.  Va.  651,  52  S.  E.  776; 
Horton  v.  Nashville,  4  Lea  (Tenn.)  39,  40 
Am.  Rep.  1;  Kendall  v.  Frey,  74  Wis.  26,  42 
N.  W.  466,  17  Am.  St.  Rep.  118;  Crawfords- 
ville  V.  Braden,  130  Ind.  149,  28  N.  E.  849, 
14  L.R.A.  268,  30  Am.  St.  Rep.  214;  4  Pom. 
Eq.  Jur.  2678;  10  R.  C.  L.  343. 

The  similarity  in  purpose  and  function  of 
the  Public  Service  Commission  to  the  Inter- 
state Commerce  Commission  makes  the  de- 
cisions of  the  Federal  Supreme  Court  con- 
cerning the  powers  and  jurisdiction  of  the 
latter  especially  helpful  here.  It  was  held 
in  Baltimore,  etc.  R.  Co.  v.  U.  S.  215  U.  S. 
481,  54  U.  S.  (L.  ed.)  292,  297,  30  S.  Ct.  164, 
a  petition  for  mandamus  to  redress  grievance 
due  to  regulations  adopted  by  the  railroad 
company  for  the  distribution  of  coal  cars, 
that  when  the  grievances  complained  of  are 
within  the  administrative  competency  of  the 
commission,  they  are  not  subject  to  be  ju- 
dicially enforced;  at  least,  till  that  body, 
clothed  by  the  statute  with  authority  on  the 
subject,  has  the  opportunity  to  exert  its  ad- 
ministrative function.  To  the  same  effect  is 
Texas,  [209]  etc.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  U.  8.  (L.  ed.)  553,  27  S. 
Ct.  360,  9  Ann.  Cas.  1075.  Again,  in  Atchi- 
son, etc.  R.  Co.  V.  U.  S.  232  U.  S.  199,  58  U. 
S.  (L.  ed.)  568,  34  S.  Ct.  291,  a  proceeding 
attaching  an  order  of  the  Interstate  Com- 
merce Commission  relating  to  rates,  it  was 
said  that  the  courts  were  not  vested  with 
power  to  make  rates,  that  being  a  legislative 
function,  and  that  "they  cannot  interfere 
with  the  rates  fixed  or  practices  established 
by  the  commission  unless  it  is  made  plainly 
to  appear  that  those  ordered  are  void." 
Finally,  it  was  held  in  Pennsylvania  Co.  v. 
U.  S.  236  U.  S.  351,  69  U.  S.  (L.  ed.)  616, 
623,  35  S.  Ct.  370,  that,  if  the  order  made  by 
the  commission  does  not  contravene  some 
constitutional  limitation,  and  is  within  the 
statutory  authority  of  that  body,  and  not  un- 
supported by  the  testimony,  it  cannot  be  set 
aside  by  the  courts,  as  it  is  only  the  exercise 
of  an  authority  which  the  law  vests  in  the 
commission.  Mr.  Justice  Hughes  tersely 
sums  up  the  whole  matter  in  these  words: 
"We  do  not  sit  as  a  board  of  review  to  substi- 
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tute  our  judgment  for  that  of  the  Legislature, 
or  of  the  commission  lawfully  constituted  by 
it,  as  to  matters  within  the  province  of 
either."  Minnesota  Rate  Gases,  230  U.  8. 
352,  67  U.  S.  (L.  ed.)  1511,  33  S.  Ct.  729,  48 
L.R.A.(N.S.)  1151,  Ann.  Gas.  1916A  18.  See 
also  Interstate  Gommerce  Commission  v. 
Lnion  Pac.  R.  Co.  222  U.  S.  541,  56  U.  S. 
(L.  ed.)  308,  311,  32  S.  Ct.  108;  Interstate 
Commerce  Commission  v.  Louisville,  etc.  R. 
Co.  227  U.  S.  88,  57  U.  S.  (L.  ed.)  431,  33  S. 
Ct.  186;  Hocking  Valley  R.  Co.  v.  Public 
Utilities  Commission  (Ohio)  110  N.  E.  952; 
In  re  Hadley,  178  Mass.  319,  59  N.  E.  806;  In 
re  Old  Colony  R.  Co.  163  Mass.  356,  40  N.  E. 
198. 

Argument  is  unnecessary  to  support  the 
conclusion  that  primary  interference  of  the 
courts  with  the  administrative  functions  of 
a  commission,  like  our  Public  Service  Com- 
mission, is  incompatible  with  the  proper  exer- 
cise of  governmental  powers.  If  the  valid 
orders  of  the  commission  were  open  to  col- 
lateral attack  at  the  option  of  any  party  ag- 
grieved, it  would  give  rise  to  confusion  and 
result  in  delay, — in  short,  wholly  defeat  the 
purpose  of  the  statute  creating  the  commis- 
sion. Though  exercising  special  and  limited 
powers,  as  to  which  nothing  will  be  presumed 
in  favor  of  their  jurisdiction  (Bessette  v. 
Goddard,  87  Vt.  77,  88  Atl.  1;  Colonial 
Power,  etc.  Co.  v.  Greaser,  87  Vt.  457,  89  Atl. 
472),  still,  within  the  proper  limits  of  the 
authority  conferred  upon  them  by  the  Legis- 
lature, their  jurisdiction  is  exclusive  and  can 
be  reviewed  only  in  the  manner  [210]  pro- 
vided by  the  statute.  Undoubtedly  the  courts 
have  power  to  prevent  an  abuse  of  discretion 
by  the  commission  and  to  require  that  their 
powers  be  exercised  according  to  law  and  in 
a  manner  not  to  injure  property  rights  un- 
justly. Whether  their  orders  deprive  a  party 
of  a  constitutional  or  statutory  right,  wheth- 
er he  has  been  accorded  a  fair  and  adequate 
hearing,  or  whether  for  any  reason  their 
orders  are  contrary  to  law,  are  all  justiciable 
questions;  and,  if  they  arise  in  circumstances 
calling  for  equitable  relief,  the  court  of 
chancery  will  afford  a  remedy.  See  Interstate 
Commerce  Commission  v.  Illinois  Cent.  R.  Co. 
215  U.  S.  452,  54  U.  S.  (L.  ed.)  280,  30  S.  Ct. 
155;  Interstate  Commerce  Commission  v. 
Union  Pac.  R.  Co.  222  U.  S.  541,  56  U.  S. 
(L.  ed.)  308,  32  S.  Ct.  108. 

This  brings  us  to  the  inquiry  whether  the 
matters  here  complained  of  were  within  the 
jurisdiction  of  the  Public  Service  Commis- 
sion. P.  S.  4611  gives  the  commission  juris- 
diction in  all  matters  respecting  highway 
grade  crossings.  P.  S.  4544,  as  amended  by 
No.  108,  Acts  of  1908,  provides  that  on  peti- 
tion of  the  selectman  of  a  town  within  which 
a  public  highway  crosses  or  is  crossed  by  a 
railroad,  or  the  general  manager  or  attorney 


of  such  railroad,  alleging  that  public  safety 
requires  an  alteration  in  such  crossing,    ita 
approaches,  the  method  of  crossing,  the    lo- 
cation of  the  public  highway,  the  dosing  of 
a  public  highway  crossing  and  the  substitu- 
tion of  another  therefor  not  at  grade,    .    .     . 
and  praying  that  the  same  may  be  ordered, 
the  commission  is  required  to  determine  what 
alteration,  changes  or  removals,  if  any,  shall 
be  made  and  by  whom.    The  primary  object 
of   this   statute  is   to  provide   an  effectual 
means  to  secure  the  elimination  of  dangerous 
highway  crossings.    As  a  means  to  that  end 
the  incidental  power  to  change  the  location 
of  an  existing  highway  is  expressly  conferred 
upon  the  commission;  but  this  power  is  to  be 
exercised  as  a  mere  incident  of  the  real  pur- 
pose  of  the   statute.    Bessette   v.   Goddard, 
supra.     In  short,  the  authority  of  the  com- 
mission to  change  the  location  of  highways 
goes  no  further  than  to  order  such  changes  as 
are   necessary   and   fairly   incidental  to  the 
purpose    of    adapting    railroads    and   public 
highways  to  each  other  in  such  a  manner  as 
best  to  promote  the  safety  and  convenience  of 
the  traveling  public.     See  Norwood  v.  New 
York,  etc.  R.  Go.  161  Mass.  259,  37  N.  E.  199. 
The  power  to  change  location  of  highways 
by  necessary  implication  carries  with  it  the 
power  to  discontinue  the  portion  that  occu- 
pied the  old  location  and  to  close  the  crossing 
to  public  [211]  travel.    See  Davis  v.  Hamp- 
shire County  Gom'rs,  153  Mass.  218,  26  N.  £. 
848,  11  L.R.A.  750;  Leighton  v.  Concord,  etc. 
R.  Go.  72  N.  H.  224,  55  Atl.  938.    And,  when, 
as  in  this  case,  the  change  in  location  deprives 
one  of  the  benefits  of  a  public  highway,  the 
commission  undoubtedly  have  the  right,  in 
case  of  necessity  and  as  an  incident  of  their 
authority  over  grade  crossing  eliminations, 
to  order  a  farm  crossing  for  the  benefit  of 
such  individual,  to  the  end  that  their  power 
in  that  r^ard  may  be  effectual.    This  power 
springs  from  and  is  limited  by  the  rule  that 
whatever  is  reasonably  necessary  and  pioper 
to  be  done  in  order  to  abolish  grade  crossings, 
or  fairly  may  be  regarded  as  incidental  there- 
to, is  within  the  jurisdiction  of  the  commis- 
sion.   Bacon  v.  Boston,  etc.  R.  Go.  83  Vt.  421, 
76  Atl.  128;  Bessette  v.  Goddard,  supra.     It 
was  held  in.  a  recent  case  in  Massachusetts 
that  this  rule  applies  not  only  to  the  manner 
in  which  the  work  shall  be  done,  but  as  well 
to  the  scheme  or  plan  as  a  whole  that  tiie 
oonunission  adopts  to  accomplish  the  elimi- 
nation.    In  re  Waltham,  206  Mass.  208,  92 
N.  £.  477.     It  fairly  appears  that  the  farm 
crossing  and  the  connecting  way  were  neces- 
sarily incident  to  the  general  plan  adopted  by 
the  conunission  for  eliminating  the  crossings 
in  question.    The  fact  that  their  location  was 
originally  left  to  agreement  of  the  parties 
interested  is  not  relied  upon  as  affecting  the 
validity  of  the  order.    Tlie  commission  still 
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had  the  power  in  case  of  disagreement,  to  fix 
the  location  on  the  further  application  of 
either  party. 

Plaintiff  insisted  before  the  master  that  the 
connecting  way  should  have  been  so  located 
and  constructed  that  the  selectmen  of  New- 
bury would  accept  it  as  a  highway  and  se- 
cured a  finding  that  the  selectman  refused  to 
accept  it  as  carrying  out  the  order  of  the 
commission.  The  bill  does  not  predicate  the 
relief  sought  on  that  ground.  However^  it 
seems  desirable  to  consider  what  control,  1^ 
any,  the  selectmen  have  over  the  location  of 
new  highways  that  become  necessary  in  the 
elimination  of  grade  crossings.  This  ques- 
tion was  involved  in  Stimets  v.  Highgate,  81 
Vt.  231,  69  Atl.  878,  an  appeal  from  the 
award  of  damages  by  the  selectnien  of  de- 
fendant town  for  land  taken  for  a  highway 
laid  out  by  them  under  an  order  of  the  Rail- 
road Commission  for  the  purpose  of  elimi- 
nating highway  crossings.  It  was  then  held 
that  the  statute  under  which  the  order  was 
made  gave  no  authority  to  the  commission  to 
order  the  highway  laid  over  [212]  a  par- 
ticular route;  that  their  authority  extended 
no  further  than  to  adjudge  whether  it  was 
necessary  to  take  land  to  eliminate  the  crcss- 
ingSy  leaving  the  route  to  be  determined  by 
the  selectmen.  The  decision  was  controlled 
by  the  fact  that,  as  the  law  then  stood,  the 
selectmen  alone  had  the  authority  to  take 
the  land  when  the  town  or  an  individual,  and 
not  the  railroad,  was  ordered  to  construct  the 
new  highway.  Attention  was  called  to  the 
fact  that  under  P.  S.  4549,  if  the  railroad  was 
selected  to  carry  out  the  order,  the  commis- 
sion had  the  authority  to  determine  the  neces- 
sity for  the  taking  and  appraise  the  damages. 
At  the  next  session  of  the  Legislature,  and 
evidently  because  of  this  decision,  the  stat- 
utes relating  to  the  subject  were  amended  in 
several  important  particulars.  P.  S.  4549, 
relating  to  taking  land  for  the  new  highway, 
was  so  amended  as  to  confer  full  authority 
upon  the  commission  to  condemn  the  land 
and  award  damages.  No.  108,  Acts  of  1908, 
sec.  3. 

It  is  of  the  highest  importance  to  the  safety 
and  convenience  of  the  public,  as  well  as  the 
prompt  and  efficient  administration  of  the 
law  relating  to  grade  crossing  eliminations, 
that  there  should  not  be  divided  and  possibly 
conflicting  authority  in  the  premises.  The 
amendments  of  1908  have  removed  the  con- 
siaerations  which  forced  the  Court  to  hold  in 
Stimets  v.  Highgate  that  the  authority  to 
determine  the  location  was  left  with  the 
selectmen.  In  revising  the  statute  with  a 
view  to  conferring  full  authority  upon  the 
commission  it  was  not  necessary  to  change 
the  section  relating  to  general  jurisdiction, 
as  the  provision  that  the  commission  shall 
determine  what  alterations,  changes  or  re- 


movals  shall    be   made    is   certainly    broad 
enough  to  cover  the  location  of  new  highways. 

When  all  the  provisions  relating  to  the  sub- 
ject are  considered  together  there  can  be  no 
doubt  that  the  Legislature  intended  to  secure 
unity  of  action  and  purpose  by  giving  the 
Public  Service  Commission  exclusive  juris- 
diction of  the  whole  matter. 

The  farm  crossing  and  connecting  way  in- 
volved in  this  case  were  a  part  of  the  single 
scheme  for  the  elimination  of  the  highway 
crossings.  The  commission  had  jurisdiction 
to  determine  the  necessity  for  their  elimina- 
tion and  the  manner  in  which  it  could  best 
be  accomplished  with  a  view  to  public  safety 
and  convenience.  Plaintiff  was  a  party  to 
the  proceedings  before  the  commission  and 
acquiesced  therein  to  the  extent  of  accepting 
the  commissioners'  award  of  land  damages 
and  agreeing  [213]  to  accept  the  old  highway 
crossing  as  a  farm  crossing  for  the  exclusive 
use  of  his  premises.  He  also  understood  that 
defendant  was  to  construct  a  way  from  the 
crossing  to  reach  the  new  highway,  a  distance 
of  about  ten  rods.  He  owned  the  land  over 
which  the  way  must  be  built.  In  the  final 
analysis,  the  only  ground  of  complaint -that 
plaintiff  has  is  that  the  way  was  located 
without  his  approval.  He  insists  that  it 
should  have  been  located  on  the  line  of  the 
old  highway,  which  would  be  the  most  direct 
route;  but  it  fairly  appears  that  such  lo- 
cation is  impracticable  on  account  of  grade. 
He  has  failed  to  show  that  he  applied  to  and 
has  been  denied  relief  by  the  commission.  He 
now  asks  the  court  of  chancery  to  determine 
the  location  of  the  farm  crossing,  substitut- 
ing an  overpass  for  a  crossing  at  grade,  ot 
that  it  order  the  defendant  to  build  the  con- 
necting way  somewhere  else. 

From  what  we  have  said  it  will  be  seen 
that  plaintiff  has  mistaken  his  remedy. 
Primary  jurisdiction  over  these  matters  is  in 
the  Public  Service  Commission.  The  court  of 
chancery  has  no  power  to  eliminate  grade 
crossings  or  locate  highways.  The  Legis- 
lature has  seen  fit  to  confer  that  authority 
upon  the  commission  with  a  review  by  ap- 
peal to  this  Court.  The  commission  had  un- 
der consideration,  or  on  plaintiff's  motion 
could  have  considered,  all  the  matters  he  now 
complains  of.  If  dissatisfied  with  the  action 
of  the  commission,  an  appeal  to  this  Court, 
vested  as  it  is  with  full  equity  powers  over 
such  appeals,  would  preserve  all  his  rights. 
No.  108,  Acts  of  1908,  sec.  4 ;  P.  S.  4599.  See 
Sabre  v.  Rutland  R.  Co.  86  Vt.  347,  368,  86 
Atl.  693,  Ann.  Cas.  1915C  1269. 

Having  failed  to  show  that  his  legal  remedy 
has  been  exhausted  or  has  proved  inadequate, 
plaintiff  is  without  standing  in  the  court  of 
chancery. 

Pro  forma  decree  dismissing  the  bill  af- 
firmed and  cause  remanded. 
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NOTE« 


It  is  held  in  the  reported  case  that,  tinder 
an  act  giving  to  a  public  service  commission 
jurisdiction  in  the  matter  of  grade  crossings, 
the  commission  has  power  not  only  to  elimi- 
nate a  grade  crossing  but  to  make  such  other 
orders  as  are  reasonably  incident  to  the  exer- 
cise of  that  Dower,  such  as  the  establishment 
of  a  farm  crossing  for  a  person  whose  access 
to  his  land  is  cut  off  by  the  abolition  of  the 
public  crossing.  While  the  order  of  the  com- 
mission is  held  to  be  appealable,  the  court 
disavows  any  power  to  substitute  its  judg- 
ment for  that  of  the  commission  as  to  the 
propriety  or  expediency  of  the  order  made. 
The  jurisdiction  of  a  public  service  commis- 
sion to  make  regulations  respecting  grade 
crossings  is  considered  in  the  note  to  Sabre 
V.  Rutland  R.  Go.  Ann.  Gas.  1915G  1269. 


IN  RE  ESTATE   OF  BRINCKWIRTH 

V. 

TROLL. 

Missouri  Supreme  Gourt — December  21,  1915. 
266  Mo.  473  f  181  8,  TF.  4M8. 


Executors  and  Admimistrators  —  Pmli- 
lie  Administrator  <—  Revocation  of 
Letters. 

Rev.  St.  1909,  §  47,  requiring  that  on  dis- 
covery and  probate  of  a  will  the  letters  of 
administration  of  the  administrator  thereto- 
fore appointed  shall  be  revoked,  applies  as 
well  to  the  public  administrator  as  to  others, 
although  he  has  on  due  notice  taken  charge 
of  the  estate. 

[See  note  at  end  of  this  case.] 

Same. 

It  being  the  duty  of  the  public  administra- 
tor to  be  at  all  times  in  court  and  take  notice 
of  all  proceedings,  failure  to  give  actual  no- 
tice of  a  proceeding  to  revoke  his  letters  on 
discovery  of  a  will  does  not  vitiate  the  order 
of  revocation. 

[See  note  at  end  of  this  case.] 

Same. 

On  discovery  and  probate  of  a  will,  the 
powers  of  the  public  administrator  to  admin- 
ister the  estate  cease  ipso  facto,  and  he  is 
therefore  entitled  to  no  notice  of  a  proceeding 
formally  to  vacate  his  authority. 

[See  note  at  end  of  this  case.] 

Priority  of  Right  to  Appointment. 

Subject  to  Rev.  St!  1909,  §  15,  declaring 
priority  of  persons  entitled  to  administer 
estates,  and  section  19,  prescribing  when  let- 
ters testamentary  with  will  annexed  shall 
issue,  it  is  within  the  discretion  of  the  court 


to  appoint  the  administrator,  and  the  public 
administrator  has  no  superior  right  to  ap- 
pointment as  administrator  with  the  w^Ul 
annexed. 

[See  note  at  end  of  this  case.] 

RcTooation  of  Letters  —  Roview. 

Where  the  public  administrator  has  no  su- 
perior right  to  appointment  as  administrator 
with  the  will  annexed,  no  appeal  will  be  al- 
lowed from  the  discretionary  order  revoking 
his   letters. 

[See  note  at  end  of  this  caae.] 

Appeal  from  St.  Louis  Gireuit  Gourt: 
Babth,  Judge. 

Proceeding  to  vacate  authority  of  Harry 
Troll,  as  public  administrator,  and  appoint- 
ing John'  G.  Grone  and  Henry  Griesedieck,  Jr., 
administrators  with  will  annexed  of  estate  of 
Josephine  Brinckwirth,  deceased.  From  judg- 
ment rendered,  public  administrator  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Marshall  d  Henderson  for  appellant. 
Sohnurmaoher  d  Baaaieur  for  respondent. 

[476]  Woodson,  J.— The  stat^nent  of  the 
facts  of  this  case  is  very  brief  and  as  well  or 
better  made  by  counsel  for  respondent  than 
I  can  do,  and  for  that  reason  I  adopt  it  as 
my  statement  of  the  case,  which  is  as  fol- 
lows: 

This  is  an  appeal  from  the  judgment  of  the 
circuit  court  of  the  city  of  St.  Louis,  approv- 
ing the  action  of  the  probate  court  of  said 
city  in  vacating  the  authority  of  Harry  Troll, 
then  Public  Administrator,  and  thereupon 
appointing  John  G.  Grone  and  Henry  Griese- 
dieck,  Jr.,  administrators^  with  the  will  an- 
nexed, of  the  estate  of  Josephine  Brinck- 
wirth, deceased. 

Josephine  Brinckwirth  died  March  29, 1911. 
She  was  a  resident  of  the  city  of  St.  Louis  at 
that  time  and  left  an  estate  which,  it  was 
admitted  upon  the  trial,  exceeds  $200,000  in 
value.  She  was  a  widow  and  her  heirs  at  law 
were  three  minor  children.  John  G.  Grone, 
one  of  the  respondents,  is  a  brother  of  the  de- 
ceased, and  Henry  Griesedieck,  Jr.,  the  other 
respondent  (who  died  pending  this  appeal), 
was  a  brother-in-law  of  the  deceased. 

On  March  30,  1911,  Harry  Troll,  as  Public 
Administrator  of  the  city  of  St.  Louis,  filed 
notice  that  he  took  charge  of  the  estate  of 
said  decedent,  doing  so  on  the  supposition 
that  she  had  died  intestate.. 

On  the  next  day,  March  31,  1911,  the  will 
of  Josephine  Brinckwirth  was  presented  for 
probate  and  was  duly  admitted  to  probate  by 
the  probate  court  of  the  city  of  St.  Louis; 
and  the  will  having  been  so  admitted  of  pro- 
bate, under  section  47,  Revised  Statutes  1909, 
the  court  vacated  the  authority  assumed  by 
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the  Public  Administrator,  and  appointed 
Grone  and  Griesedieck  as  administrators, 
with  the  will  annexed,  and  they  duly  quali- 
fied as  such. 

[477]  Thereupon  the  Public  Administrator 
took  an  appeal  to  the  circuit  court.  In  that 
court  a  trial  de  novo  was  had,  with  the  re- 
Bult  that  the  circuit  court  took  the  same 
action  which  had  been  taken  by  the  probate 
court,  and  refused  to  set  aside  the  appoint- 
ment of  Grone  and  Griesedieck.  After  an 
unavailing  motion  for  new  trial,  the  Public 
Administrator  brought  the  case  here  by  ap- 
peal. 

Section  47  of  the  Administration  Act, 
above  referred  to,  reads  as  follows: 

"If,  after  letters  of  administration  are 
granted,  a  will  of  the  deceased  be  found,  and 
probate  thereof  granted,  the  letters  shall  be 
revoked,  and  letters  testamentary,  or  of  ad- 
ministration, with  the  will  annexed,  shall 
be  granted." 

I.  There  are  but  two  legal  propositions 
presented  by  this  record  for  determination, 
and  counsel  for  appellants  present  their  side 
of  the  first  in  the  following  language: 

"An  order  of  the  probate  court  is  not 
necessary  for  the  Public  Administrator  to 
take  charge  of  an  estate.  When  he  files  his 
notice  his  act  is  independent  of  the  probate 
court.  The  filing  of  notice  in  the  oflice  of  the 
clerk  of  the  probate  court  is  sufficient  to  vest 
him  with  administration  and  he  is  not  re- 
quired to  set  out  or  prove  facts  which  give 
him  a  right  to  administer.  His  relation  to 
the  estate  thereafter  is  the  same  as  if  he  had 
taken  charge  under  order  of  the  probate 
court. 

"The  Public  Administrator  has  authority 
to  take  charge  of  an  estate  under  the  Mis- 
souri statutes,  and  he  continues  in  charge 
until  superseded  by  one  having  a  superior 
right  to  administer." 

In  support  of  their  position  the  following 
authorities  are  cited:  Vermillion  v.  LeClare, 
89  Mo.  App.  65,  1.  c.  60;  Leeper  v.  Taylor, 
111  Mo.  312,  19  S.  W.  955;  In  re  Hill,  102 
Mo.  App.  1.  c.  620,  77  S.  W.  110;  Tittman  v. 
Edwards,  [478]  27  Mo.  App.  495;  American 
Car,  etc.  Co.  v.  Anderson,  211  Fed.  301,  127 
C.  C.  A.  687;  Richardson  v.  Busch,  198  Mo. 
174,  95  8.  W.  894,  115  Am.  St.  Rep.  472. 

These  eases,  with  the  exception  of  the  Hill 
Case,  substantially  hold  what  is  contended  for 
by  counsel  for  appellant;  but  notwithstand- 
ing the  ruling  there  announced  the  mere  fact 
that  the  Public  Administrator  took  charge  of 
the  estate  mentioned  under  section  305,  Re- 
vised Statutes  1909,  and  undertook  to  ad- 
minister it,  certainly  gave  him  no  greater 
authority  or  more  secure  rights  in  that  re- 
gard than  he  would  have  acquired  had  he 
been  appointed  by  the  probate  coiurt  under 
flection  9,  Revised  Statutes  1909. 
Ann.  Cas.  1918B. — 67. 


That  being  true,  then  in  my  opinion,  the 
position  of  counsel  for  appellant  is  not  in- 
consistent with,  nor  does  it  militate  in  the 
least  against  the  contention  of  counsel  for 
respondent  regarding  this  proposition,  which 
is  stated  in  this  language: 

"If,  after  granting  of  letters  of  administra- 
tion on  the  ground  of  intestacy,  a  will  of  the 
decpased  be  duly  proved  and  admitted  to 
probate,  the  letters  of  administration  are 
thereby  revoked;  or  at  least  must  be  revoked 
and  the  powers  of  the  administrator  cease." 

This  contention  of  counsel  is  precisely 
what  section  47,  Revised  Statutes  1909,  pro- 
vides shall  be  done  when  the  ordinary  ad- 
ministrator is  appointed,  and  subsequent 
thereto  a  will  is  discovered  and  duly  admitted 
to  probate. 

This  statute  seems  to  be  so  clear  in  mean- 
ing that  there  can  be  no  room  for  con- 
stinictiori.  However,  similar  statutes  of  other 
States  have  been  before  the  courts  of  those 
States,  which  hold  they  mean  just  what  they 
say.  [Thomas  v.  Morrisett,  76  Ga.  384;  In 
re  Davis,  11  Mont.  196,  28  Pac.  646;  Dal- 
rymple  v.  Gamble,  66  Md.  298,  7  Atl.  683,  8 
Atl.  468;  1  Woerner's  American  Law  of  Ad- 
ministration, sec.  268.] 

And  as  previously  stated,  there  is  no  rule 
or  reason  why  this  same  statute  should  not 
also  a'pply  to  a  [479]  public  administrator 
who  takes  charge  of  an  estate  under  said 
section  305.  [State  v.  Wilson,  216  Mo.  215, 
115  S.  W.  549;  Little  Tarkio  Drainage  Dist. 
No.  1  V.  Richardson,  237  Mo.  1.  c.  64,  139  S. 
W.  576.] 

This  proposition  is  therefore  ruled  in  favor 
of  the  respondent. 

II.  Counsel  for  appellant  next  insist  that 
the  order  of  the  probate  court  revoking  the 
authority  of  the  Public  Administrator  to  ad- 
minister the  estate  was  void  because  he  was 
not  notified  of  the  court's  intention  to  make 
the  order. 

This  insistence  is  clearly  untenable,  for  two 
reasons:  first,  because  he  was  in  court  all  the 
time,  and  had  to  take  notice  of  all  papers, 
documents,  etc.,  filed  in  the  case  where  actual 
notice  is  not  expressly  required  by  statute. 

In  this  case  the  will  was  filed,  proved  and 
duly  probated;  and  there  is  no  statute  which 
in  express  terms  or  by  necessary  implication 
required  appellant  to  be  notified  of  said  con- 
templated order. 

The  second  reason  why  appellant  was  not 
entitled  to  such  notice  is  because  he  had  no 
vested  right,  as  such  Public  Administrator, 
which  entitled  him  to  a  hearing.  His  ap- 
pointment, as  such  administrator,  or  rather 
his  assumption  of  authority  under  the  statute 
to  act  as  such,  was  conditional,  which  de- 
pended upon  the  subsequent  discovery  and 
probate  of  the  will  referred  to  in  said  section 
47:  and  when  that  contingency  happened  his 
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right  to  further  administer  the  estate  under 
section  305  ceased  ipao  facto,  and  he  could 
proceed  no  further  therewith,  for  the  obvious 
reason  from  that  time  on  the  estate  had  to 
be  administered  according  to  the  terms  of  the 
will  and  not  according  to  any  statute,  and  be- 
fore that  could  be  done  letters  testamentary 
or  of  administration  with  the  will  annexed 
had  to  be  issued  by  the  probate  court  before 
anyone  [480]  could  lawfully  proceed  further 
with  the  administration. 

While  the  probate  court,  in  such  a  case,  if 
not  prohibited  by  sections  15  and  19,  Re- 
vised Statutes  1909,  the  first  providing  for 
the  priority  of  persons  entitled  to  administer 
upon  estates,  and  the  second  prescribing  when 
letters  testamentary  with  the  will  annexed 
shall  be  granted,  the  probate  court  may  in 
its  sound  discretion  issue  letters  of  adminis- 
tration with  the  will  annexed  -to  the  public 
administrator,  yet  there  is  no  law  which 
commands  or  reason  which  suggests  that 
such  should  be  done  as  a  rule.  In  individual 
cases,  under  certain  circumstances,  the  court 
might  very  justly  select  him  instead  of  any- 
one else  connected  with  the  estate  or  the 
parties  interested  therein.  But  by  no  means 
does  that  follow  as  a  matter  of  law.  In  such 
cases  as  this,  and  in  all  cases  arising  under 
said  section  47,  the  probate  court  is  at  liberty 
to  exercise  its  wise  and  sound  discretion  as  to 
whom  it  will  grant  letters  of  administration 
with  the  will  annexed,  limited,  of  course,  by 
the  provisions  of  sections  15  and  19,  before 
mentioned. 

While  the  probate  court  of  the  city  of  St. 
Louis,  as  a  matter  of  form,  or  probably  for 
the  purpose  of  making  its  record  fair  upon 
its  face,  made  the  useless  order  revoking  the 
authority  of  the  appellant  to  proceed  further 
with  the  administration  of  the  estate  after 
the  probate  of  the  will,  yet  it  is  perfectly 
clear  that  no  such  order  of  revocation  was 
necessary,  for  the  reason  before  stated,  that 
when  the  will  was  probated,  then  by  operation 
of  said  section  47,  his  authority  to  further 
act  ceased  ipso  fdoto.  This  being  unquestion- 
ably true,  as  it  seems  to  us,  then  it  would  be 
idle  talk  and  illogical  to  contend  that  the 
appellant  was  entitled  to  notice  of  the  court's 
intention  to  make  said  formal  order  for  the 
purpose  of  keeping  its  records  fair. 

[481]  In  discussing  the  same  question  the 
Supreme  Court  of  Montana,  in  the  case  of  In 
re  Davis,  supra,  1.  c.  213,  said: 

"While  the  law  required  inquiry  to  be  made 
as  to  whether  decedent  left  a  will,  and  makes 
the  right  to  grant  letters  of  general  adminis- 
tration dependent  on  the  fact  that  according 
to  the  proof  obtainable  decedent  left  no  will 
[which  is  also  the  case  in  Missouri],  it  does 
not  require  that  the  court  shall  solemnly  de- 
termine by  judgment  that  decedent  died  intes- 
tate.   For  the  statute  leaves  the  question  open 


for  the  propounding  of  a  will  at  any  tiiney  and 
the  admission  of  a  will  to  probate,  ip9o  ioatOt 
supersedes  and  vacates  the  grant  of  letters 
of  general  administration." 

And  in  the  case  of  Thomas  v.  Morrisett, 
76  Ga.  384,  syl.  3,  the  Supreme  Court  of 
Georgia  held  that: 

"No  general  administration  upon  an  eetJite 
should  have  been  granted  in  this  State,  where 
there  was  a  will  in  existence  which  was  after- 
wards proved  and  admitted  to  record;  and  if 
such  administration  has  been  granted  in  this 
State,  and  afterwards  a  will  has  been  estab- 
lished, this  would:  work  a  revocation,  except 
as  to  such  portions  of  the  estate  as  had  been 
fully  administered  prior  to  the  production 
and.  probate  of  the  will." 

In  the  last  case  cited  a  general  administra- 
tion had  been  granted  and  afterwards  a  will 
was  produced  which  had  been  admitted  to 
probate  in  the  State  of  Alabama.  This  raised 
the  question  of  the  validity  of  the  order 
granting  said  administration.  At  page  38S 
of  its  opinion  the  court  says: 

'^Conceding  to  this  judgment  in  our  courts 
the  full  faith  and  credit  to  which  it  is  entitled 
by  the  law  and  usage  of  the  courts  of  Ala- 
bama, we  agree  with  the  superior  court  that 
no  general  administration  should  have  been 
granted  on  an  estate  when  there  was  a  will 
in  existence,  which  was  afterwards  proved 
and  admitted  to  record.  This  is  a  well  settled 
principle,  [482]  recognized  both  by  judicial 
decisions  and  text-writers.  In  Fields  v.  Carl- 
ton, decided  at  the  last  term  of  this  court, 
76  Ga.  554,  we  held  that,  where  a  will  had 
been  proved  in  this  State,  a  grant  of  admin- 
istration upon  the  estate  was  void,  and  to 
this  effect  was  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Griffith  v. 
Frazier,  8  Cranch  9,  and  to  these  many  others 
might  be  added,  but  it  would  be  unnecessary 
labor,  as  there  is  not  an  authority  which 
questions  the  point  there  ruled.  Applied  to 
an  administration  granted  before  a  will, 
which  was  afterwards  established,  was  dis- 
covered, the  same  principle  would  work  its 
revocation,  except  as  to  such  portions  of  the 
estate  as  had  been  fully  administered  prior 
to  its  production  and  probate." 

The  same  ruling  was  announced  by  the 
Supreme  Court  of  Maryland  in  the  case  of 
Dalrymple  v.  Gamble,  66  Md.  298,  8  Atl.  486. 
The  facts  in  that  case  sufficiently  appear  in 
the  first  syllabus  (7  Atl.  683),  which  reads  aa 
follows : 

"Where,  after  the  appointment  in  Maryland 
of  an  administrator  upon  the  estate  of  a  resi- 
dent of  California,  a  will,  which  named  no 
executor,  was  established  and  probated  in 
California,  and  a  copy  of  it  was  filed  in  the 
orphans'  court  in  Maryland,  which  had  grant- 
ed administration,  held,  that  that  court  had 
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tJie  power,  in  its  dlBcretion,  to  revoke  the 
former  letters  of  administration,  and  issue 
letters  of  administration  cuan  teatamento 
4Bnneapo,  although  the  statute  provides  only 
for  revocation  of  letters  of  administration  by 
the  issue  of  letters  testamentary;  and  that 
such  power  was  properly  exercised  without 
awaiting  the  result  of  a  suit  in  equity  brought 
by  the  heirs  and  next  of  kin,  who  claim  that 
the  devise  made  by  the  will  was  void,  and  did 
not  operate  upon  the  Maryland  property,  to 
determine  the  effect  of  the  will." 

Discussing  the  legal  question  presented,  in 
its  opinion,  that  court  said: 

[483]  "The  questions  for  our  decision  may 
be  divided  into  two.  The  first  is  whether 
when  this  duly  certified  copy  of  the  will, 
probated  in  California,  was  filed,  the  letters 
before  granted  to  Augustine  [Dalr3rmple] 
were  properly  revoked.  .  .  .  The  answer 
to  the  first  question  depends  upon  sections  36 
and  327  of  article  93  of  the  Code.  Section 
36  is  explicit  in  saying  that  if  a  will  is  filed, 
and  the  executor  therein  named  shall  apply 
within  thirty  days  after  the  filing  for  letters 
testamentary,  they  shall  be  granted,  and  the 
granting  of  such  letters  shall  operate  as  a 
revocation  of  letters  of  administration  pre- 
viously granted.  Under  those  circumstances 
the  orphans'  court  would  have  no  discretion 
in  the  matter.  But  the  law  is  silent  as  to 
what  shall  be  done  when  there  is  no  executor 
named,  although  a  will  is  filed.  This  section 
36  makes  no  distinction  between  a  foreign  and 
a  domestic  will,  and  we  can  see  no  reason  why 
any  distinction  should  be  made ;  and  when  we 
take  into  consideration  section  327,  we  think 
none  should  be  made.  The  will  in  this  case  is 
a  foreign  will,  and  professes  to  dispose  of  all 
the  personal  property;  but  it  appoints  no 
executor,  and  it  is  not  a  case,  therefore,  where 
the  orphans'  court  are  compelled  to  revoke. 
But  the  whole  policy  of  our  testamentary 
system  is  to  commit  administration  to  the 
hands  of  those  most  interested  in  the  prop- 
erty. Had  a  will  like  the  one  in  this  case 
been  filed  before  any  administration  had  been 
granted,  the  orphans'  court  would  surely  have 
granted  letters  c.  t.  a-,  but  not  the  ordinary 
letters  of  administration.  But  the  power  of 
the  orphans'  court  to  revoke  letters  improvi- 
dently  granted  is  unquestioned  We  can  see 
no  reason  why  that  court  should  not  have  the 
discretion  to  revoke  letters  previously  grant- 
ed, and  grant  new  letters  c.  t.  a.,  upon  the 
discovery  of  a  will.  .  .  .  The  power  to 
administer  justice  would  be  seriously  im- 
paired if  that  court  possessed  no  power  or  dis- 
cretion to  revoke  letters  [484]  that  it  had 
previously  granted  upon  a  mistaken  state  of 
facts." 

While  in  the  case  of  Tapley  v.  McPike, 
50  Mo.  589,  the  question  was  whether  or  not 


the  statute  of  itself,  upon  the  probate  o#  the 
will,  revoked  the  former  appointment  of  the 
administrator,  or  whether  an  order  of  court 
was  necessary  for  that  purpose;  yet  there  the 
general  effect  of  the  statute  was  recognized 
and  enforced  in  the  same  manner  as  those 
referred  to  in  the  cases  cited. 

For  the  reasons  stated  this  proposition  is 
decided  against  the  appellant. 

And  for  the  same  reason  it  would  be  equally 
illogical  to  contend  or  hold  that  the  appellant 
would  be  entitled  to  an  appeal  from  such  a 
useless  or  formal  order. 

I  am,  therefore,  clearly  of  the  opinion  that 
the  judgment  of  the  circuit  court  should  be 
affirmed;  and  it  is  so  ordered.  All  concur; 
Bond,  J.,  in  paragraph  one  and  the  result. 

Rehearing  denied  January  4,  1916. 

NOTE. 
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Introduettny* 

The  office  of  public  administrator  Is  of 
statutory  origin,  and  has  been  created  in  a 
number  of  jurisdictions.  11  R.  C.  L.  tit. 
Executors  wnd  AdmimatraiOTSy  p.  452. 

The  office  is  of  a  quasi  public  nature  and 
has  been  instituted  for  the  purpose  of  ad- 
ministering such  estates  as  would  otherwise 
remain  unadministered  for  want  of  a  private 
administrator.  Beckett  v.  Selover,  7  Cal. 
215,  68  Am.  Dec.  237;  Fowler  v.  Miller,  119 
Cal.  663,  51  Pac.  1078;  Los  Angeles  County  v. 
Kellogg,  146  Cal.  590,  80  Pac.  861;  In  re 
Murphy,  Myr.  Prob.  (Cal.)  185;  Lowery 
v.  Powell,  109  Ga.  192,  34  S.  E.  296;  Bailey 
v.  McAlpin,  121  Ga.  Ill,  48  S.  E.  699;  Tumon 
V.  Cromwell,  2  Dem.  (N.  Y.)  660;  Sutton  v. 
Public  Administrator,  4  Dem.  (N.  Y.)  33; 
State  V.  Smith,  145  N.  C.  476,  59  S.  E.  649. 
See  also  Pina's  Estate,  112  Cal.  14,  44  Pac. 
332. 

In  Los  Angeles  County  y.  Kellogg,  supra, 
the  court  said:  'The  public  administrator  is 
a  county  officer  (Pol.  Code,  sec.  4103;  County 
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Government  Act — Stats.  1897,  p.  472)  and 
'must  perform  such  duties  as  are  prescribed 
in  chapter  XIII,  title  XI,  part  III  of  the  Code 
of  Civil  Procedure.*  (Pol.  Code,  sec.  4303.) 
Among  other  duties  he  'must  take  charge  of 
the  estates  of  persons  dying  within  his  coun- 
ty, as  follows: — 1  Of  the  estates  of  decedents 
for  which  no  administrators  are  appointed, 
and  which,  in  consequence  thereof,  are  being 
wasted,  uncared  for,  or  lost;  2.  Of  the  es- 
tates of  decedents  who  have  no  known  heirs; 
3.  Of  ■  the  estates  ordered  into  his  hands  by 
the  court;  and.  4.  Of  the  estates  upon  which 
letters  of  administration  have  been  issued  to 
him  by  the  court.  (Code  Civ.  Proc.  sec. 
1726.)'  .  .  .  The  purpose  of  the  law  is 
to  provide  a  public  officer,  acting  under  his 
oath  of  office  and  official  bond,  who  shall  be  in 
a  position  at  all  times  to  administer  estates 
where  there  is  a  failure  of  heirs  or  other 
persons  competent  to  perform  the  service." 
In  State  v.  Smith,  145  N.  C.  476,  59  S.  E. 
649,  it  was  held  that  the  office  of  public  ad- 
ministrator is  not  a  public  office.  The  court 
said:  "The  duties  performed  by  the  public 
administrator  are  services  performed  under 
the  public  authority,  as  those  of  other  ad- 
ministrators are  performed,  and  for  the  pub- 
lic good,  but  they  are  not  performed  in  the 
exercise  of  any  standing  laws  considered  as 
rules  of  action  applicable  to  the*  public  gen- 
erally. The  place  does  not  carry  with  it  the 
dignity  or  essential  characteristics  of  a  public 
office.  It  does  not  affect  the  public  generally 
but  is  confined  entirely  to  the  settlement  of 
such  estates  as  are  necessarily  committed  to 
its  charge.  It  is,  therefore,  evident  that  a 
writ  of  quo  warranto  will  not  lie  either  to 
remove  the  incumbent  or  to  inquire  by  what 
authority  he  performs  the  duties  or  receives 
the  emoluments  of  the  place." 

Qualificatiims, 

The  public  administrator  must  be  a  person 
reasonably  competent  to  perform  the  duties 
devolving  on  him.  In  re  Bizzell,  172  Cal.  486, 
157  Pac.  237,  wherein  the  court  held  that  the 
incompetency  of  the  public  administrator  was 
not  shown  by  the  evidence,  saying:  "In  re- 
gard to  the  competency  and  fitness  of  Hath- 
away to  perform  the  duties  required  of  him  in 
administering  upon  the  estate,  proof  was 
offered.  It  was  shown  that  Hathaway  had 
held  the  office  of  public  administrator  of  Ven- 
tura county  for  ten  and  a  half  months,  that 
he  had  resided  in  California  for  many  years, 
and  in  Ventura  county  for  more  than  ^ye 
years,  that  he  had  followed  from  time  to  time 
varied  occupations,  having  been  a  newspaper 
man  for  twenty  years,  the  city  editor  and 
news  manager  of  a  newspaper  in  Ventura,  and 
in  charge  of  the  advertising  department  for 


about  four  years,  also  secretary  of  the  eountj 
fair  association,  secretary  and  manager  of  the 
Ventura  County  Mutual  Insurance  Company, 
a  local  fire  insurance  company  with  fifteen 
hundred  members  carrying  about  three  m.i]- 
lions  of  insurance,  a  soliciting  agent  for  a 
life  insurance  company,  and  for  five  or  six 
months  a  deputy  in  the  county  clerk's  office. 
He  had  not  served  as  administrator  or  execu- 
tor of  any  estate  prior  to  the  time  he  became 
public  administrator.  The  estate  consisted  of 
ten  acres  of  land  worth  $15,540,  two  lots  in 
Los  Angeles,  one  worth  $33,000,  the  other 
$12,000,  jewelry  $710,  an  automobile  at  $500, 
and  other  personal  property  worth  $2,000. 
The  rentals  amounted  to  several  thousand 
dollars  a  year.  This  was  all  the  evidence 
bearing  on  the  subject.  There  is  nothing  in 
this  evidence  tending  to  show  that  Hathaway 
was  incompetent  or  unfit." 

The  public  administrator  is  not  disqualified 
by  the  fact  that  he  has  a  claim  against  tlie 
estate.  In  re  Muersing,  103  Cal.  585,  37  Pac. 
520,  wherein  the  court  said:  "The  point  re- 
lied upon  by  appellant  for  a  reversal  of  the 
order  is  the  alleged  incompetency  of  Clough, 
the  public  administrator,  to  administer  upon 
the  estate  by  reason  of  the  fact  that  he  held 
a  demand  against  the  estate  which  would 
have  to  be  paid  during  the  course  of  admin- 
istration. The  fact  upon  which  this  objection 
was  based,  as  disclosed  by  the  evidence,  was 
that  the  undertaking  firm  of  Clough  &  Kord- 
gren,  in  which  the  respondent,  Clough,  was 
a  partner,  had  furnished  the  coffin  and  burial 
outfit  for  the  deceased,  for  which  they  would 
have  to  be  paid  out  of  the  estate.  Appellant 
contends  that  by  reason  of  this  fact  respond- 
ent is  disqualified  from  administering  the 
trust,  and  relies  upon  tiie  provisions  of  sec- 
tion 1738  of  the  Code  of  Civil  Procedure,  as 
sustaining  this  contention.  But  that  section 
has  no  application.  It  provides  that  'Uie 
public  administrator  must  not  be  interested  in 
the  expendituxes  of  any  kind  made  on  ac- 
count of  any  estate  he  administers,  nor  must 
he  be  associated  in  business  or  otherwise  with 
anyone  who  is  so  interested.'  It  is  apparent 
that  this  section  does  not  undertake  to  state  a 
rule  of  disqualification,  but  simply  prescribes 
a  very  salutary  rule  of  official  ccmduct  to 
govern  the  public  administrator  in  the  dis- 
charge of  his  duty,  and  prevent  his  trafficking 
to  his  advantage  in  the  estate.  It  does  not 
render  incompetent  as  administrator  one  who, 
under  the  circumstances  disclosed  here,  or 
otherwise,  becomes  a  creditor  of  an  estate 
before  his  appointment,  but  furnishes  a 
ground  upon  which  for  a  violation  of  its 
provisions  the  administrator  would  be  sub- 
ject to  removal.  There  is  nothing  in  this 
section,  nor  in  the  various  other  provisions  of 
tiie  code  relating  to  cetates  of  deceased  per- 
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Eons,  which  have  been  called  to  our  atten- 
tion, tending  to  sustain  the  theory  that  the 
mere  fact  of  being  a  creditor  of,  or  having  a 
demand  against,  an  estate  disqualifies  one 
from  appointment  as  administrator.  Section 
1369  of  the  Code  of  Civil  Procedure  prescribes 
the  grounds  which  render  one  incompetent 
to  serve  as  administrator,  of  which  this  is 
not  one;  and  the  courts  have  no  right  to  add 
to  the  disqualifications  prescribed  by  the 
legislature." 

Under  a  statutory  authority  to  appoint 
some  "discreet  fit  person"  as  public  admin- 
istrator, a  corporation  may  be  appointed. 
Louisville,  etc.  R.  Co.  v.  Herndon,  126  Ky. 
589,  104  S.  W.  732,  31  Ky.  L.  Rep.  1059. 

KecesMty  of  Appointment, 

A  public  administrator  is  not  entitled  by 
virtue  of  his  office  to  administer  an  estate,  but 
must  procure  an  appointment  and  the  issu- 
ance of  letters  of  administration  in  each  in- 
stance. King  y.  Oriffin,  6  Ala.  387;  In  re 
Hamilton,  34  Cal.  464;  Davis  v.  Shuler,  14 
Fla.  438;  WilsOT  v.  Dibble,  16  Fla.  782; 
O'Rourke  v.  Harper,  35  Mont.  346,  89  Pac. 
65.  And  see  Reynolds  v.  McMuUen,  55  Mich. 
568,  22  N.  W.  41,  54  Am.  Rep.  386  (foreign 
public  administrator). 

In  Beckett  v.  Selover,  7  Cal.  215,  68  Am. 
Dec.  237,  it  appeared  that  an  intestate  died  at 
Sacramento,  California,  without  any  known 
heirs.  A  short  time  thereafter,  the  public  ad- 
ministrator of  San  Francisco  petitioned  for 
and  received  letters  of  administration.  He 
alleged  in  his  petition  that  the  decedent  was 
"late  a  resident  of  San  Francisco  county." 
It  was  held  that  his  appointment  was  irregu- 
lar but  not  contrary  to  law.  The  court  said: 
"The  first  question  is  this:  was  Flower  ad- 
ministrator upon  this  estate?  It  is  insisted 
that  he  was  administrator,  upon  two  grounds : 
first,  as  public  administrator  by  virtue  of  his 
office,  and  second,  by  reason  of  the  grant  to 
him  of  administration  by  the  probate  court. 
The  first  ground  involves  the  rights  and  pow- 
ers of  public  administrators,  and  will  require 
some  examination.  In  considering  this  point, 
it  would  seem  safe  to  assume  that  all  the 
provisions  relating  to  the  powers  and  duties 
of  the  public  administrator,  and  inconsistent 
with  the  general  probate  law,  are  special  pro- 
visions, and  must  be  given  their  full  force; 
leaving  all  the  other  provisions  of  the  general 
probate  system  as  much  applicable  to  him, 
as  to  any  other  administrator.  That  he  has 
official  powers,  and  is  an  officer  of  the  law, 
is  plain  from  these  special  provisions.  But, 
it  is  equally  clear,  that  he  has  only  such 
powers  as  are  given  him  by  law.  The  public 
administrator  is  required  to  give  bond  and 
take  the  official  oath;  and  it  would  seem  to 


have  been  the  intention  of  the  statute  to  dis- 
pense with  the  bond  and  oath  required  of 
other  administrators  in  each  particular  case. 
But  the  question  arises,  whether  administra- 
tion must  be  granted  to  the  public  adminis- 
trator by  the  probate  court,  upon  each  partic- 
ular estate.  This  question  is  one  of  more 
difficulty;  anpl  to  ascertain  the  intention  of 
the  statute,  it  is  necessary  to  construe  all  of 
its  provisions  together,  so  as  to  give  force 
and  effect  to  all,  if  possible.  By  the  provi- 
sions of  the  fifty-second  section,  the  public 
administrator  is  entitled  to  the  grant  of  ad- 
ministration when  there  are  no  next  of  kin; 
and  by  section  sixty-four,  the  provisions  of 
which  are  general,  he  would  be  equally  en- 
titled to  administration,  although  there  were 
persons  preferred  before  him,  upon  their  fail- 
ure to  apply;  and  putting  all  these  provi- 
sions together,  it  would  seem  clear,  that  he  is 
entitled  to  administration  upon  all  estates 
not  otherwise  administered.  The  provisions 
of  the  fourteenth  chapter  are  somewhat  am- 
biguous, and  the  meaning  obscure.  By  sec- 
tion 304,  when  a  stranger,  or  person  without 
known  heirs,  dies  in  the  house  or  on  the 
premises  of  another  person,  such  person  shall 
give  notice  to  the  public  administrator;  and 
by  section  305,  he  shall  make  an  inventory  of 
such  estate,  according  to  the  law  prescribing 
the  duties  of  administration,  subject  to  the 
control  and  direction  of  the  probate  court. 
In  terms,  the  provisions  are  limited  to  cases 
where  a  stranger  dies  in  the  house  or  on  the 
premises  of  another.  The  intention,  however, 
would  seem  to  be  that  the  public  adminis- 
trator should  at  once  take  possession  of  the 
estate  of  all  persons  dying  without  known 
heirs ;  for  the  reason,  that  in  such  cases,  there 
being  no  one  interested  to  take  care  of  the 
estate,  there  would  be  danger  of  immediate 
loss;  and  after  taking  such  possession,  he 
must  proceed  under  the  general  law  and  the 
other  provisions  of  that  chapter.  The  effect  is 
to  give  him  temporary  possession  of  the 
property,  leaving  him  to  obtain  regular  ad- 
ministration from  the  probate  court.  This 
view  is  sustained  by  the  eighty-eighth  section, 
which  has  reference  to  special  administration, 
and  by  which  the  court  is  authorized  to  'di- 
rect the  public  administrator  to  take  charge 
of  the  estate.'  The  phrase,  *take  charge  of  the 
estate,'  is  qualified  by  the  scope  of  the  sec- 
tion, and  only  means  to  give  the  public 
administrator  the  same  powers  over  the  par- 
ticular estate,  as  he  would  have  over  the 
class  of  estates  referred  to  in  the  fourteenth 
chapter." 

In  Nelson  ▼.  Troll,  173  Mo.  App.  51,  156 
S.  W.  16,  the  court  construed  a  statute  giving 
the  public  administrator  a  right  to  administer 
without  appointment,  saying:  "It  is  true  the 
statute   (sec.  302,  R.  S.  1909)   in  its  fourth 
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subdivision  authorizes  the  public  adminis- 
trator to  take  charge  of  an  estate  'wh«i 
money,  property,  papers  or  other  estate  are 
left  in  a  situation  exposed  to  loss  or  damage, 
and  no  other  person  administers  the  same,' 
and  by  section  305  he  is  authorized  to  enter 
upon  the  discharge  of  his  duty  under  section 
302  of  the  mere  filing  of  a  notice  of  the  fact 
in  the  office  of  the  clerk  of  the  probate  court 
without  an  order  of  the  probate  court  touch- 
ing the  matter.  [See  Leeper  v.  Taylor,  111 
Mo.  312,  19  S.  W.  »55.]  But  though  such  be 
true,  it  is  obvious  that  the  mere  filing  on  an 
estate  by  the  public  administrator  cannot 
operate  ipso  facto  to  revoke  an  order  of  non- 
administration  made  by  the  probate  court  on 
a  full  hearing  under  section  10,  Revised  Stat- 
utes, 1909.  .  .  .  Though  the  probate 
courts  are  inferior  and  of  limited  jurisdic- 
tion, it  is  well  settled  that  their  judgments 
given  on  such  subjects  as  are  within  their 
jurisdiction  are  entitled  to  the  same  weight 
as  that  of  any  other  court  of  record  and  are 
regarded  as  conclusive  in  all  collateral  pro- 
ceedings as  here.  [See  Johnson  v.  Beazley,  65 
Mo.  250.]  Though  in  the  ordinary  case,  the 
rights  of  the  public  administrator  would  at- 
tach on  the  mere  filing  of  his  notice,  we  are 
unwilling  to  accede  to  the  proposition  that 
such  fact  alone  would  oust  the  plaintiff  of 
his  rights  in  the  premises  which  were  being 
exercised  under  the  valid  order  of  a  court 
of  competent  jurisdiction.  In  this  view, 
plaintiff  was  entitled  to  withhold  and  use  all 
of  the  property  under  the  order  of  the  probate 
court,  and  tlie  public  administrator  is  without 
any  right  whatever  in  the  premises."  See  also 
Leeper  v.  Taylor,  111  Mo.  312,  19  S.  W.  965, 
wherein  it  was  said:  ''Section  299,  Revised 
Statutes,  1889,  makes  it  the  duty  of  the  pub- 
lic administrator  to  take  charge  of  the  estate 
of  deceased  persons  in  the  cases  specified  in 
the  first  seven  subdivisions  thereof.  In  those 
cases  the  public  administrator,  in  taking 
charge  of  estates,  acts  independent  of  any 
order  of  the  probate  court.  When  he  takes 
charge  of  an  estate  he  occupies  the  position 
of  a  private  administrator,  and  in  suits 
brought  by  him  he  is  not  required  to  show 
facts  which  authorized  him  to  take  upon 
himself  the  burden  of  administration.  Wet- 
zell  V.  Waters,  18  Mo.  396.  It  has  been  held 
that  the  failure  to  give  the  notice  required 
by  section  302  will  not  render  the  whole 
administration  void.  Adams  v.  Larrimore,  51 
Mo.  130."  See  to  the  same  effect  HoUings- 
worth  V.  Jeffries,  121  Mo.  App.  660,  97  S.  W. 
632. 

The  public  administrator  has  no  vested 
right  to  administer  a  particular  estate. 
State  V.  Woody,  20  Mont.  413,  51  Pac.  975, 
wherein  it  appeared  that  one  Lancaster  had 
held  the  office  of  public  administrator.    While 


so  acting  the  next  of  kin  of  a  decedent  nomin* 
ated  him  as  administrator  of  the  estate.  He 
made  several  unsuccessful  attempts  to  obtain 
letters  of  administration  and  expended  some 
of  his  own  money  for  this  purpose.  Later  his 
term  of  office  expired  and  one  Higgins,  who 
was  dulv  elected,  succeeded  him  in  office  ss 
public  administrator.  Higgins  duly  qualified 
and  received  the  letters  of  administration  of 
the  decedent's  estate.  Lancaster  sought  to 
have  the  letters  issued  to  Higgins  revoked  and 
to  have  himself  appointed  administrator.  He 
contended,  among  other  things,  that  because 
he  had  expended  some  money  and  had  taken 
steps  to  obtain  the  letters  of  administration 
he  had  acquired  a  vested  right  to  them.  It 
was  held,  however,  that  his  contention  was 
untenable.  The  court  said:  '^Relator  baaeR 
his  right  to  administer  upon  three  distinct 
grounds:  first,  that  his  implication  while 
public  administrator  created  a  right  which, 
upon  the  rehearing,  became  a  vested  right 
to  administer,  and  to  the  fees  pertaining 
thereto;  second,  that  he  was  the  nominee  of 
the  heirs  at  law  of  the  decedent;  and,  lastly, 
that  he  is  entitled,  under  section  2446,  Code 
Civ.  Proc,  providing  that  letters  must  be 
granted  to  any  applicant,  though  it  appears 
there  are  other  persons  having  better  rights, 
when  such  persons  fail  to  ask  for  letters.  The 
first  ground  is  without  merit.  By  filing  his 
petition,  relator  acquired  no  interest  in  the 
estate.  Neither  did  he  thereby  acquire  a 
right  to  fees  to  be  thereafter  earned.  (In 
re  Pingree,  100  Cal.  79,  34  Pac.  521.  See 
also  Hamilton  Bank  v.  Dudley,  2  Pet.  492 
[7  U.  S.  (L.  ed.)  496],  and  In  re  Dewar,  10 
Mont.  426,  25  Pac  1026.)  As  to  the  expenses 
incurred  by  him  in  advancing  certain  sums 
for  filing  the  petition  and  redeeming  lands 
from  tax  sale,  we  have  the  relator's  admission 
(by  failure  to  deny)  of  reimbursement  by  the 
heirs.  But,  apart  from  this,  we  cannot  sub- 
scribe to  the  doctrine  that  an  applicant  must 
be  granted  letters  because  of  the  fact  he  has 
paid  out  his  own  money  in  an  unsuccessful  at- 
tempt to  obtain  them.  .  .  .  The  third 
ground  is  really  included  within  the  second. 
When  relator  ceased  to  occupy  the  c^ce  of 
public  administrator,  his  application  for  let- 
ters to  issue  to  him  in  that  capacity  was,  of 
necessity,  futile.  It  could  not  properly  be 
granted,  for  he  was  no  longer  such  officer. 
He  was  not  entitled  to  administer  upon  the 
estate  as  against  the  incumbent  of  the  office 
at  the  time  of  the  grant  of  letters.  It  was 
his  status  at  the  time  of  the  grant  of  admin- 
istration, and  not  at  the  time  of  filing  his 
petition,  that  determined  his  competency.'  (In 
re  Pingree,  supra.)  And,  as  we  have  seen, 
he  was  not  the  nominee  of  the  heirs.  The 
court  therefore  was  right  in  refusing  to  con- 
sider the  application  as  one  made  by  him  in 
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his  private  capacity.  The  appointment  of 
public  administrator  Higgins  is  not  of  con- 
cern to  relator.  It  is  ordered  that  judgment 
be  entered  dismissing  the  application  and  writ 
of  relator,  with  costs." 

Right  to  or  Propriety  of  Appointment. 

In  General. 

The  public  administrator  will  ordinarily  be 
appointed  to  administer  an  estate  only  when, 
because  of  the  absence  or  nonaction  of  the 
heirs,  administration  in  the  ordinary  course 
cannot  be  had.  Union  Mut.  L.  Ins.  Co.  v. 
Lewis,  97  U.  S.  682,  24  U.  S.  (L.  ed.)  1114; 
American  Car,  etc.  Co.  v.  Anderson,  211  Fed 
301,  127  C.  C.  A.  687 ;  In  re  Barton,  62  Cal. 
538;  In  re  McDonald,  118  Cal.  277,  60  Pac. 
390;  In  re  Von  Buncken,  120  Cal.  343,  62 
Pac.  819;  Johnston  v.  latum,  20  6a.  776 
(where  no  other  person  appears  court  may 
appoint  clerk  of  court  to  act  as  administra- 
tor ) ;  Bailey  v.  McAlpin,  121  Ga.  Ill,  48  S.  £. 
609;  Cotterell  v.  Coen,  246  lU.  410,  92  N.  E. 
911 ;  Matter  of  Hutchings,  154  111.  App.  101 ; 
Savage  v.  Luther,  165  111.  App.  1 ;  Hoffman  v. 
Hunter,  127  La.  673,  63  So.  903  (where  es- 
tate is  small  and  none  of  heirs  apply  for  ad- 
ministration district  attorney  of  parish  where 
property  is  situated  may  administer) ;  Dai- 
gle's  Succession,  27  La.  Ann.  524;  Miller's 
Succession,  27  La.  Ann.  674;  Townsend's  Suc- 
cession, 36  La.  Ann.  535;  Smith's  Succession, 
40  La.  Ann.  106,  3  So.  639;  Callahan  v. 
Griswold,  9  Mo.  784;  Wetzell  v.  Waters,  18 
Mo.  396;  Richardson  v.  Busch,  198  Mo.  174, 
95  S.  W.  894,  115  Am.  St.  Bep.  472;  In  re 
Landgraf,  183  Mo.  App.  261,  168  S.  W.  268; 
In  re  Page,  107  N.  Y.  266,  14  N.  E.  193 ;  Ex 
p.  Emigration  Com'rs,  1  Bradf.  (N.  T.)  259; 
Watts  V.  New  York,  4  Wend.  (N.  Y.)  168; 
VVelsh  V.  Manwaring,  120  Wis.  377,  98  N.  W. 
214.  See  also  Williamson  v.  Furbush,  31  ArK. 
639  (when  sheriff  may  be  appointed  admin- 
istrator);  State  V.  Parish,  26  La.  Ann.  329; 
Cocke  v.  Finley,  29  Miss.  127;  State  y.  Judge, 
10  Mont  401,  26  Pac  1053. 

In  Bailey  t.  McAlpin,  121  Ga.  Ill,  48  S.  E. 
699,  the  court  said:  "The  law  in  reference 
to  county  administrators  was  not  intended  to 
affect  other  provisions  of  the  code.  It  was 
rather  supplementary  and  intended  to  provide 
for  an  officer  who  should  be  bound  to  qualify 
when,  because  of  the  meager  assets,  inability 
to  give  bond,  or  want  of  resident  heirs  or  of 
persons  interested,  the  estate  was  likely  to  be 
unrepresented." 

In  Lowery  v.  Powell,  109  Ga.  192,  34  S.  E. 
296,  it  was  said:  "Our  statute  which  au- 
thorizes administration  to  be  vested  in  the 
clerk  of  the  superior  court  confines  the  ap- 
pointment to  cases  where  estates  are  unrepre* 
sented  and  not  likely  to  be  represented." 


In  Tymon  y.  Cromwell,  2  Dem.  (N.  Y.) 
660,  the  court  said:  "The  object  of  the 
statutory  provision  creating  the  office  of  pub- 
lic administrator  being  to  authorize  some  one 
to  take  possession  of,  and  preserve  from  loss 
and  waste,  the  property  of  strangers  who  have 
died  leaving  no  relative  in  the  county,  that 
officer  fails  to  acquire  such  power  where  there 
is  such  relative,  unless  the  surrogate  grant 
such  order.  The  whole  article  of  the  statute 
is  based  upon  the  fact  of  the  absence  of  such 
relative  ( §  47 ) ;  or  upon  the  fact  that,  al- 
though there  be  such  relative,  yet  that  there 
are  creditors  or  other  relatives  of  the  de- 
ceased, residing  more  than  one  hundred  miles 
distant,  who  are  interested  in  the  distribu- 
tion, and  that  the  goods  are  in  danger  of 
waste  or  embezzlement  (§  49)." 

In  Sutton  V.  Public  Administrator,  4  Dem. 
(N.  Y.)  33,  it  was  said:  "Now,  it  is  alleged 
that  the  'deceased  was  an  unmarried  man,  and 
left  no  next  of  kin  or  relatives  in  this  coun- 
try. Hence,  the  county  treasurer,  as  public 
administrator,  by  virtue  of  the  provisions  of 
2  R.  S.  129,  §  47,  was  authorized  to  take 
possession  of  the  property,  and  proceed  in 
reference  thereto,  as  authorized  and  directed 
to  do  by  the  article  ol  which  that  section 
is  a  part.  That  section  provides  that,  where 
a  person  shall  have  died  intestate,  leaving 
assets  in  the  county,  amounting  to  over  $100 
in  value,  upon  which  no  letters  of  administra- 
tion have  been  granted,  and  there  is  no  widow 
or  relative  within  the  county  entitled  or  com- 
petent to  take  such  letters,  the  public  admin- 
istrator shall  take  charge  thereof  and  proceed 
as  provided  in  said  article.  All  the  condi- 
tions, therefore,  exist  which  are  requisite  to 
invest  the  public  administrator  with  power 
to  act  under  the  provisions  of  the  R.  S." 

In  Union  Mut.  L.  Ins.  Co.  v.  Lewis,  97  U 
S.  682,  24  U.  S.  (L.  ed.)  1114,  it  appeared 
that  one  Berton  a  resident  of  Milwaukee  in- 
sured his  life  and  thereafter  died  in  Milwau- 
kee. It  further  appeared  that  he  never  lived 
in  Missouri.  After  his  death  the  public  ad- 
ministrator of  St.  Louis,  Mo.,  brought  an 
action  against  the  insurance  company  to 
recover  on  the  policy.  It  was  held  that  he 
had  no  authority  to  act.  The  court  said: 
"The  bare  statement  of  these  facts,  which  are 
admitted  or  are  clearly  proven,  is  enough  to 
show  an  absolute  want  of  authority  in  Lewis 
to  take  charge  of  or  administer  the  estate  of 
Berton.  His  collection,  by  suit,  of  the  amount, 
if  any  due  from  the  company  upon  the 
policy  sued  on,  or  any  administration  by 
him,  in  his  capacity  as  public  administrator, 
of  Berton 's  estate,  would  be  acts  of  palpable 
usurpation.  The  notice  filed  by  him  in  the 
clerk's  office  of  the  probate  court  was  in- 
effective for  any  purpose,  although  it  con- 
tained the  false  recital  that  Berton  was  'late 
of  the  county  of  St.  Louis.'     Such  a  notice 
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was  required  only  when  he  took  charge  of 
an  estate  upon  which  he  could  legally  admin- 
ister. No  judgment  rendered  in  this  action, 
upon  the  merits,  could  protect  the  company 
against  a  future  suit  by  the  proper  represen- 
tatives of  Berton*B  estate.  This  would  not  be 
the  case  if  Lewis'  claim  to  administer  that 
estate  had  any  sound  foundation  upon  which 
to  rest.  It  was  not  the  purpose  of  the  stat- 
ute to  authorize  a  suit  by  a  public  adminis- 
trator in  Missouri  against  a  foreign  corpora- 
tion doing  business  there,  upon  a  contract, 
not  made  or  to  be  executed  in  that  state, 
with  a  citizen  of  another  state  who  neither 
resided  nor  died,  nor  left  any  estate,  in  Mis- 
souri. Without  discussing  the  validity  of  any 
local  statute  framed  for  such  purposes  as 
are  imputed,  by  this  action,  to  the  Missouri 
Statute  of  1868,  it  is  sufficient  to  say  that  the 
present  case  is  not  within  that  statute,  accord- 
ing to  any  reasonable  interpretation  of  its 
provisions." 

In  American  Car,  etc.  Co.  v.  Anderson,  211 
Fed.  301,.  127  C.  C.  A.  587,  it  appeared  that 
an  employee  was  killed  in  an  accident  at 
St.  Louis.  About  four  months  later  the  public 
administrator  of  St.  Louis  applied  for  letters 
of  administration.  In  his  petition  he  alleged 
that  the  decedent  left  no  known  heirs.  He 
received  the  letters  and  published  notice  at 
four  different  times  that  he  had  taken  charge 
of  the  estate.  Thereafter  he  made  a  set- 
tlement with  the  employer.  Almost  a  year 
after  the  death  the  mother  of  the  employee 
and  one  of  his  brothers,  who  had  arrived  of 
age,  petitioned  the  court  to  revoke  the  letters 
of  administration  issued  to  the  public  ad- 
ministrator. It  further  appeared  that  the 
mother,  four  brothers  and  a  sister  were  resi- 
dents of  St.  Louis.  It  was  held,  however, 
that  while  the  public  administrator  could  not 
ignore  the  known  heirs  of  a  deceased  person 
he  was  entitled  to  letters  of  administration 
where  it  appeared  that  the  decedent  left  no 
heirs  and  none  were  known  to  him.  The  court 
said :  "The  power  of  the  public  administrator 
to  take  charge  of  the  estate  probably  existed 
imder  the  second,  fourth,  and  fifth  grounds 
specified  in  section  302  of  the  Revised  Stat- 
utes of  Missouri  of  1909.  What  is  meant  bv 
'when  persons  die  intestate  without  any 
any  known  heirs?'  If  the  person  left  heirs, 
they  must  be  known  by  some  one,  although 
they  may  not  be  known  to  be  heirs  of  the 
deceased.  In  other  words,  the  existence  of 
any  human  being  unknown  to  everybody  is  not 
conceivable.  Manifestly  'without  any  known 
heirs'  means  without  any  heirs  known  to  the 
public,  the  probate  court,  or  thie  public  ad- 
ministrator. While  the  administrator  cannot 
wilfully  blind  himself  to  the  existence  of 
heirs,  if  he  in  fact  knows  of  n(Hie,  he  can 
take  charge  of  the  estate.    He  was  equally  en- 


titled to  take  charge  of  the  estate  under  the 
fourth  ground  that  the  estate  was  'left  in  a 
situation  exposed  to  loss  or  damage,  and  no 
other  person'  administered  on  the  same. 
There  was  a  short  statute  of  limitations  in 
Missouri,  one  year  ( section  5429 ) .  More  than 
one-fourth  of  this  time  had  elapsed  when  the 
public  administrator  took  charge,  and  sub- 
stantially half  of  it  had  expired  before 
the  settlement.  The  first  effort  made  by  the 
heirs  to  remove  the  public  administrator  was 
about  December  10th,  within  about  twelve 
days  of  the  claim  being  wholly  lost  by  the 
statute  of  limitations.  Surely  by  this  neglect, 
for  whatever  cause,  of  the  heirs  at  law  the 
claim  was  'exposed  to  loss.' " 

In  re  Von  Buncken,  120  Gal.  343,  52  Pac 
819,  it  appeared  that  a  testator  named  three 
legatees  in  his  will  but  failed  to  name  any 
executor  (m:  executors.  It  was  held  that  the 
failure  to  name  an  executor  was  not  a  suffi- 
cient ground  to  entitle  the  public  administra- 
tor to  letters  of  administration. 

In  Savage  v.  Luther,  165  111.  App.  1,  it  ap- 
peared that  nine  days  after  the  death  of  an 
intestate  several  of  her  creditors  petitioned 
the  probate  court  for  the  appointment  of  a 
public  administrator  to  take  charge  of  the 
decedent's  estate.  The  court  appointed  the 
public  administrator.  Sixteen  days  after  the 
death,  a  nephew  of  the  deceased,  who  was  a 
resident  of  Illinois,  petitioned  the  court  to 
appoint  him  as  administrator.  The  statute 
of  Illinois  relating  to  the  administration  of 
estates  provided  that  the  next  of  kin  residing 
within  the  state  had  the  right,  within  sixty 
days  after  an  intestate's  death,  to  petition 
for  the  appointment  of  an  administrator.  It 
was  held  that  in  view  of  the  statute  the  pro- 
bate court  had  no  right  to  appoint  the  public 
administrator.  The  court  said:  "It  is 
therefore  clear  that  these  creditors  did  not 
possess  the  right  to  nominate,  and  therefore 
the  probate  court  should  not  have  issued  let- 
ters of  administration  to  the  public  adminis- 
trator upon  the  nomination  of  said  creditors. 
We  are  also  of  opini(Mi,  when  this  entire  sec- 
tion is  read,  that  it  was  not  the  intention  of 
the  legislature  to  abandon  the  statutory  pol- 
icy which  had  prevailed  in  this  state  for  over 
seventy-five  years  that  the  surviving  husband 
or  wife  and  the  various  relatives  should  have 
the  preference  to  administer  during  the  period 
of  sixty  days  after  the  death  of  the  intestate. 
The  relatives  of  the  deceased  are  interested 
in  an  economical  administration  of  the  estate, 
so  that  as  much  as  possible  may  be  saved 
for  the  distributees.  The  creditors  have  no 
interest  except  to  realize  enough  to  pay  tlieir 
claims.  The  public  administrator  obtains  his 
commissions  upon  the  amount  which  passes 
through  his  hands,  and  he  has  no  personal 
interest  in  preserving  the  estate  for  the  heirs 
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The  public  administrator  has      a  controversy  arises  between  the  heirs  of  the 


at  law.  .  . 
no  right  to  enter  into  a  controversy  with  the 
beirs  at  law  of  an  intestate  to  prevent  their 
securing  their  preference  to  administer  or  to 
nominate,  nor  should  he  be  permitted  to  re- 
sort to  any  technicality  to  prevent  a  resident 
lieir  from  obtaining  administration  or  nom- 
inating an  administrator  during  the  sixty 
days  succeeding  the  death  of  the  intestate.  It 
"was  not  intended  by  the  statute  to  give  the 
public  administrator  a  foothold  from  which 
to  wrest  the  administration  from  the  heirs  at 
law.  His  only  proper  function  is  to  accept  ad- 
ministration when  administration  is  neces- 
sary and  the  specified  heirs  and  distributees 
have  failed  to  exercise  their  preference  to 
administer  or  to  nominate  within  the  time 
given  them  therefor." 

To  the  same  effect  see  Matter  of  Hutchings, 
154  III.  App.  lOly  wherein  the  court  said: 
"Section  18  of  the  Administration  Act  gives 
preference  in  Itdministering  on  estates  to  cer- 
tain relatives  in  a  certain  fixed  order,  and 
after  the  relatives  to  the  public  administra- 
tor or  any  creditor  who  shall  apply  for  the 
same.  The  act  provides  that :  'Preference  and 
the  right  to  nominate  under  this  act  must  be 
exercised  within  sixty  days  from  the  death 
of  the  intestate,  at  the  expiration  of  which 
time  administration  shall  be  granted  to  the 
public  administrator.'  Over  a  year  had 
elapsed  before  the  application  was  made  to 
have  the  son  appointed  administrator,  and 
the  public  administrator  contends  his  right 
to  administer  had  thereby  become  absolute. 
If  the  contention  of  appellant  be  sustained, 
the  result  would  be  that  in  every  case  where  a 
will  is  set  aside  on  a  contest  in  equity  or 
otherwise,  the  public  administrator  or  a  cred- 
itor would  thereafter  be  the  only  person  who 
might  be  appointed  administrators,  and  the 
members  of  the  family  would  be  excluded. 
Section  48  provides  that  whenever  adminis- 
tration is  granted  to  the  public  administra- 
tor and  it  shall  afterwards  appear  there  is  a 
widow  or  next  of  kin,  it  shall  be  the  duty  of 
the  court  to  revoke  the  letters  to  the  public 
administrator  and  grant  letters  to  the  widow, 
next  of  kin  or  a  creditor  as  is  entitled  there- 
to, provided  application  is  made  by  such  per- 
son within  six  months  after  letters  were 
granted  to  the  public  administrator.  Section 
38  makes  provision  where  the  letters  of  execu- 
tors are  revoked  for  the  granting  of  'admin- 
istration with  the  will  annexed  or  de  bonis 
non,  to  the  surviving  husband  or  wife  or  next 
of  kin.'  Section  18  also  provides  that  when 
the  estate  is  solvent  and  without  minor  heirs 
and  it  is  desired  by  the  parties  in  interest  to 
settle  the  estate  without  administration  this 
law  will  not  apply.  From  the  reading  of  the 
entire  act  we  hold  that  the  word  'shall'  in 
section  18  should  be  construed  as  'may'  when 


estate  and  the  public  administrator,  and  that 
the  legislature  never  contemplated  that  the 
public  administrator,  in  cases  where  wills  are 
set  aside  on  a  contest  more  than  sixty  days 
after  the  death  of  the  testator,  should  have 
an  absolute  right  to  administer  on  the  estate 
as  against  the  widow  or  heirs  who  desire  to 
administer  and  are  entitled  to  the  estate." 

In  Smith's  Succession,  40  Xa.  Ann.  105,  3 
So.  539,  it  appeared  that  an  intestate  left  sev- 
eral heirs  in  Arkansas,  where  they  were  rep- 
resented by  an  administrator.  It  further  ap- 
peared that  the  decedent'  had  no  creditors  in 
Louisiana,  where  he  died.  It  was  held  that 
the  public  administrator  in  Louisiana  was  not 
entitled  to  letters  of  administration.  The 
court  said:  "The  purpose  which  the  legislsr 
ture  intended  to  accomplish  when  it  created 
the  trust  of  public  administrator,  was  to  pro- 
vide for  a  prompt  and  safe  custody  of  the 
property  composing  vacant  successions,  which 
otherwise  might  be  exposed  to  ruin  and  dev- 
astation. Hence  it  is  that  the  law  distinctly 
provides  that  it  is  only  where  the  deceased  has 
left  no  will  appointing  an  executor,  and  where 
there  are  no  heirs  present  or  represented,  that 
the  public  administrator  can  be  put  in  charge 
of  an  unclaimed  estate,  and  that,  even  where 
appointed,  his  functions  cease  on  the  recog- 
nition of  the  heirs.  It  has  accordingly  been 
held  that  where  the  heirs  have  taken  posses- 
sion the  public  administrator  cannot  interfere. 
28  La.  Ann.  573.  It  is  clear  to  our  minds  that 
under  this  statute  creating  the  office  of  public 
administrator,  the  contingencies  under  which 
the  appointment  claimed  could  have  been  con- 
ferred have  not  occurred,  and  that  there  is  no 
error  in  the  judgment  complained  of." 

In  Watts  .V.  New  York,  4  Wend.  (N.  Y.) 
168,  reversing  New  York  v.  Watts,  1  Paige 
(N.  Y.)  347,  it  was  held  that  the  public  ad- 
ministrator was  not  entitled  to  letters  of 
administration  where  it  appeared  that  the 
testator  had  executed  an  imperfect  will. 

In  Town  Bend's  Succession,  36  La.  Ann.  535, 
it  appeared  that  the  executor  named  in  the 
testatrix's  will  was  imprisoned  charged  with 
the  murder  of  the  testatrix.  The  testatrix 
left  no  heirs  or  next  of  kin.  Under  these 
circumstances  it  was  held  that  the  public  ad- 
ministrator was  entitled  to  letters  of  ad- 
minietration.  The  court  said:  "In  the  pres- 
ent instance  the  law  is  positive,  that,  in  all 
testate  successions,  where,  for  any  cause,  the 
executor  cannot  discharge  the  duties  of  his 
office,  the  court  shall  appoint  the  public  ad- 
ministrator. It  is  very  broad,  but  however 
comprehensive,  it  can  only  mean,  for  any  good 
and  sufficient  cause,  which  must  be  a  matter 
for  special  consideration  and  determination, 
in  each  case,  as  presented.  The  fact  is  that 
Sykes  was  in  jail  charged  with  a  heinous 
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offense,  the  murder  of  the  testatrix,  aw&iting 
a  trial  during  which  his  life  was  to  be  in 
jeopardy.  He  was  in  duress,  deprived  of  his 
liberty,  necessarily  laboring  under  great 
mental  anguish  and  moral  perturbation, 
averse  to  business  matters,  unable  to  act  in 
person,  or  move  about  to  watch  over  the  in- 
terests intrusted  to  him,  or  to  supervise  the 
doings  of  special  mandataries,  if  any;  in  a 
word,  incapable  of  discharging  the  general 
functions  expected,  by  law,  from  an  executor. 
Under  the  exceptional  and  shocking  features 
of  this  contention,  the  solution  of  which  can 
serve  as  a  precedent  only  in  strictly  analo- 
gous cases,  rarely  to  occur,  we  think  that  the 
district  court  erred  in  sustaining  the  ex- 
ceptions. It  is,  therefore,  ordered  and  de- 
creed that  the  judgment  appealed  from  be 
reversed  and  that  the  exceptions  filed  to  the 
application  of  the  public  administrator  be 
overruled.  It  is  further  ordered  and  decreed 
that  this  case  be  remanded  to  the  lower  court 
for  trial  to  be  proceeded  with  according*  to 
law,  the  costs  in  both  courts  to  be  paid  by 
Sykes  individually." 

In  Ex  p.  Emigration  Gom'rs,  1  Bradf.  <N. 
Y.)  259,  it  was  held  that  the  commissioners 
of  emigration  could  administer  the  estate  of 
an  alien  dying  on  his  way  to  this  country, 
but  that  their  right  of  administration  extend- 
ed only  as  far  as  the  minor  children  of  the 
decedent  were  concerned,  the  court  saying  that 
if  there  were  adult  next  of  kin  they  were  en- 
titled to  letters  of  administration  and  if  they 
did  not  apply  for  letters  the  public  admin- 
istrator could  do  so.  The  court  further  said: 
"Public  administrators  have  power  to  collect 
and  take  charge  of  the  assets  of  intestates 
dying  in  the  county  or  out  of  it,  upon  which 
no  letters  of  administration  have  been  grant- 
ed, as  well  where  the  assets  have  come  into 
the  county  after  the  death,  as  where  they 
were  left  in  the  county  at  the  time  of  the 
death.  (2  R.  S.  3d  ed.  p.  189,  §  48.)  And 
the  public  administrator  of  the  city  of  New 
York,  to  whom  and  whose  power  the  act  under 
consideration  probably  alludes  in  particular, 
can  administer  whenever  any  person,  coming 
from  any  place  out  of  this  state  in  a  vessel 
bound  to  the  port  of  New  York,  shall  die  in- 
testate on  his  passage,  and  any  of  his  effects 
shall  arrive  at  the  quarantine.  (2  R.  S. 
3d  ed.  p.  181,  §  4.)  Until  administration  is 
granted,  he  has  power  to  collect  and  take 
charge  of  such  effects.  But  his  power  to  col- 
lect and  take  charge  will  be  superseded  at  any 
time,  and  his  letters  of  administration  will 
be  superseded  at  any  time  within  six  months 
after  granting  the  same,  where  letters  of  ad- 
ministration of  such  estate  shall  have  been 
granted  to  any  other  person  by  any  surrogate 
having  jurisdiction." 

In  Cotterell  v.  Coen,  246  111.  410,  92  N.  E. 
911,  the  court  said:    ''Under  the  facts  in  this 


case  the  only  service  which  the  public  admin- 
istrator could  perform  would  be  to  distribute 
the  money  coming  into  his  hands  among  the 
heirs-at-law  of  Samuel  Cotterell.  The  stat- 
ute  does  not  contemplate  that  administration 
shall  be  had  for  this  purpose  alone,  unless 
some  reason  should  be  shown  why  adminis- 
tration is  necessary  to  effect  distribution.  If, 
under  such  circumstances,  the  heirs  are  all 
qualified  to  act,  or,  being  under  disability, 
have  some  one  legally  qualified  and  respon- 
sible, under  the  law,  to  act  for  them,  and 
there  is  no  dissension  among  them  as  to  tlie 
amount  to  be  distributed  or  the  manner  of 
distribution,  there  is  no  occasion  for  adminis- 
tration. Only  in  case  of  disagreement  among 
them  would  the  court  be  warranted  in  issuing 
letters  of  administration,  and  then  only  on 
application  of  some  one  or  more  of  the  dis- 
tributees. .  .  .  Our  administration  act 
is  only  meant  to  apply  in  cases  where  ad- 
ministration is  necessary,  but  under  such 
facts  as  are  disclosed  here  there  can  be  no 
necessity  for  an  administrator.  The  law 
does  not  make  it  indispensable  that  every 
estate  should  be  administered  merely  for  the 
sake  of  administration.'" 

So  in  Troll  v.  Landgraf,  183  Mo.  App.  251, 
168  S.  W.  268,  it  was  said:  "The  situation 
was  one  entirely  agreeable  to  those  in  inter- 
est, and  there  was  no  occasion  whatsoever 
for  the  public  administrator  or  anyone  else 
to  interfere.  The  oflSce  of  public  administra- 
tor is  one  created  to  provide  a  special  bonded 
officer  to  act,  under  the  conditions  and  cir- 
cumstances specified  in  the  statute,  to  the 
end  of  preserving  the  property  of  an  estate. 
And  manifestly  it  was  not  intended  that  such 
officer  should  have  the  power  or  authority  to 
take  into  his  possession  property  belonging 
to  foreign  testators  or  intestates,  except  un- 
der the  conditions  plainly  set  forth  in  the 
statute." 

In  Richardson  y.  Busch,  198  Mo.  174,  95 
S.  W.  894,  116  Am.  St.  Rep.  472,  the  court 
said:  "Section  292  of  our  laws  of  adminis- 
tration declares  it  to  be  the  duty  of  the  pub- 
lic administrator  'to  take 'into  his  charge  and 
custody  the  estates  of  all  deceased  persons 
...  in  the  following  cases :  .  .  .  fourth, 
when  money,  property,  papers  or  other  estate 
are  left  in  a  situation  exposed  to  loss  or 
damage,  and  no  other  person  administers  on 
the  same,'  etc.  The  word  'papers'  used  in 
that  clause  refers  to  papers  which  constitute 
the  assets  or  a  part  of  the  assets  of  the 
estate;  in  other  words,  papers  in  which  there 
is  a  property  value.  The  language  is  'papers 
or  other  estate.'  It  was  not  the  intention  of 
the  lawmakers  to  authorize  the  public  ad- 
ministrator to  take  charge  of  anything  that 
was  not  in  the  nature  of  property  or  assets. 
If  the  deceased  left  nothing  in  this  state  that 
could  be  applied  to  the  payment  of  debts  or 
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to  distribution  among  his  next  of  icin  tiiere 
is  notiiing  liere  to  administer." 

In  the  case  of  In  re  McDonald,  118  Cal. 
277,  50  Pac.  399,  it  appeared  that  a  testator 
named  his  wife  as  executrix.    She  never  pro- 
bated or  made  any  attempt  to  probate  the 
-will.     Four  years  later  she  died  and  named 
Tier  sister  as  executrix  of  her  will.    The  pub- 
lic  administrator  concurrently  with  the  ex- 
-ecutrix  of  the  wife  applied  for  letters  of  ad- 
ministration of  the  estate  of  the  husband. 
It  was  held  that  because  of  the  wife's  failure, 
<Luring  her  lifetime,  to  probate  his  will  the 
public  administrator  was  entitled  to  letters 
of    administration.      The    court    said:      ''It 
seems  to  us  that  the  intention  of  the  legis- 
lature is  plainly  manifest  in  the  language 
used,  and  that  the  purpose  was  to  make  the 
provisions  of  section  1365  applicable  in  any 
ease  falling  within  the  terms  of  section  1350. 
There  was  here  a  failure  to  apply  for  four 
years,  followed  by  the  death  of  the  executrix 
named  without  any  applicatfon  made.    If  the 
question  had   ariapji  Jm  the   lifetime  of  the 
executrix — ^we  will  say  after  three  years  of 
neglect  to  appear  and  qualify  or  failure  to 
apply — ^it  may  be  that  she  could  have  satis- 
factorily explained  her  apparent  laches  and 
thus  have  defeated  the  counter  application 
of    the   public    administrator;    a    discretion 
might  in  such  case  rest  with  the  court  in 
deciding  whether  she  had  renounced  her  right 
to  letters,  subject  to  review  for  its  abuse. 
(Code  Civ.  Proc.  sec.  1301.)     But  here  she 
did  entirely  'fail  to  apply  for  letters,*  and 
to  say  that  the  statute  does  not  embrace  such 
a  case  is  to  interpolate  in  the  section  a  pro- 
viso making  it  to  read  *or  fail  to  apply  for 
letters  [during  the  lifetime  of  such  executor 
or  executors]  letters    .    .    .    must  be  issued 
.     .     .     as  in  cases  of  intestacy.'    We  must 
give  eiTect  to  the  statute  as  we  find  it;  and, 
where  the  intent  is  given  expression  in  plain 
and  unambiguous  language,  the  courts  cannot 
add  to  or  subtract  from  the  act  unless  forced 
to  do  so  in  order  to  obviate  impractical  or 
absurd  results.    It  is  our  conclusion  that  the 
court  erred  in  assuming  that  it  was  within 
its  discretion  to  grant  letters  to  the  respond- 
ent.    The  fact  that  she  offered  to  waive  the 
commissions  to  which  she  would  be  entitled, 
in  the  interest  of  the  estate,  which  was  small, 
might  be  properly  considered  if  the  power 
to  appoint  were  discretionary  with  the  court, 
but,  as  it  is  not,  no  such  consideration  was 
competent   or   material    in   determining  the 
question.     The  order  of  the  court  should  be 
reversed,  with  directions  to  grant  the  petition 
of  the  public  administrator,  and  it  is  so  rec- 
ommended." 

In  some  jurisdictions  the  public  adminis- 
trator cannot  be  appointed  until  a  certain 
time  after  the  death  of  the  intestate.  Thus 
In  Kentucky  the  statute  fixes  the  period  of 


time  as  three  months.  Underwood  v.  Under- 
wood, 111  Ky.  966,  65  S.  W.  130,  23  Ky.  L. 
Rep.  1287;  Newman  v.  Flowers,  134  Ky.  667, 
121  S.  W.  652;  Paslick  v.  Shay,  148  Ky.  642, 
147  S.  W.  369;  Jackson  v.  Asher  Goal  Co. 
153  Ky.  547,  166  S.  W.  136. 

In  Jackson  v.  Asher  Coal  Co.  supra,  it  ap- 
peared that  an  intestate  died  as  a  result  of 
personal  injuries.  The  public  administrator 
obtained  letters  of  administration  within  two 
months  of  the  death.  Thereafter  he  brought 
suit  to  recover  damages  for  the  death  of  the 
intestate.  It  was  held  that  the  letters  of 
administration  were  prematurely  granted  and 
therefore  the  public  administrator  had  no  au- 
thority to  act.  The  court  said:  "Two  ques- 
tions are  presented  by  the  record.  (1)  Was 
the  order  of  the  county  court  referring  the 
estate  to  Hurst  as  public  administrator  void, 
and  (2)  if  so,  could  the  question  be  raised 
by  a  demurrer?  Of  course,  if  Hurst  was  not 
administrator  of  Jackson  he  had  no  authority 
to  institute  or  maintain  the  action,  as  his 
right  to  sue  depended  entirely  on  the  fact 
that  he  was  the  administrator,  and  whether 
or  not  he  was  administrator  depended  entire- 
ly upon  the  jurisdiction  of  the  Bell  county 
court  to  appoint  him.  We  had  the  identical 
question  here  presented  before  us  in  Under- 
wood V.  Underwood,  111  Ky.  966.  In  that 
case  the  jurisdiction  of  the  county  court  to 
place  the  estate  of  a  deceased  person  in  the 
hands  of  a  public  administrator,  under  sec- 
tion 3905  of  the  Kentucky  statutes  before 
the  expiration  of  three  months  from  the  death 
of  the  decedent  administered  on,  was  directly 
drawn  in  .question,  and  the  court  said:  'We 
are  of  the  opinion  that  the  county  courts  are 
without  jurisdiction  to  place  estates  in  the 
hands  of  public  administrators,  except  under 
the  circumstances  provided  in  section  3905. 
It  is  a  jurisdictional  fact  to  be  shown  that 
the  decedent  has  been  dead  more  than  three 
months,  and  that  no  one  else  has  applied  for 
letters  of  administration.  If  the  county 
court  can  place  the  estate  of  a  deceased  per- 
son in  the  hands  of  the  public  administrator 
under  the  circumstances  in  this  case,  then  in 
every  case  the  county  court  can,  without  con- 
sulting the  distributees,  kinsmen,  or  creditors 
of  the  estate,  place  the  estate  in  the  hands 
of  the  public  administrator  immediately  upon 
the  death  of  the  deceased,  thus  entailing  in 
some  instances  great  expense  and  loss  to  the 
estate.* " 

Pbiobixt  of  Right. 

The  priority  of  right  to  appointment  as 
between  a  public  administrator  and  a  col- 
lateral relative  or  a  nonresident  heir,  devisee 
or  representative  depends  wholly  on  the  terms 
of  the  local  statute.  See  the  following  cases 
wherein  the  priority  was  determined: 
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California. — ^In  re  Nunan,  Myr.  Prob.  238 
(discretionary  with  court  to  appoint  public 
administrator  or  nominee  of  foreign  execu- 
tors) ;  In  re  Carr,  25  Cal.  585  (where  brother- 
in-law  fails  to  qualify  as  administrator,  and 
public  administrator  is  thereafter  appointed, 
one  not  otherwise  competent  has  no  right  to 
ask  that  public  administrator  be  removed)  ; 
In  re  Doak,  46  Cal.  573  (public  administra- 
tor may  be  preferred  to  creditor) ;  In  re 
Morgan,  53  Cal.  243  (public  administrator 
preferred  to  married  nieces) ;  In  re  Kelly,  57 
Cal.  81  (public  administrator  preferred  to 
married  daughter) ;  In  re  Beech,  63  Cal.  458 
(public  administrator  has  preference  over 
nominee  of  nonresident  devisee) ;  McKinnon'a 
Estate,  64  Cal.  226,  30  Pac.  437  (public  ad- 
ministrator has  preference  over  creditor ) ; 
Hyde's  Estate,  64  Cal.  228,  30  Pac.  804  (pub- 
lic administrator  has  preference  over  creditor 
of  intestate,  or  nominee  of  nonresident  heir) ; 
Garber's  Estate,  74  Cal.  338,  16  Pac.  233 
(public  administrator  preferred  to  nominee 
of  foreign  executor)  ;  Allen's  Estate,  78  Cal. 
581,  21  Pac:  426  (public  administrator  has 
preference  over  nominee  of  widow,  who  has 
remarried) ;  Dorris's  Estate,  93  Cal.  611,  29 
Pac.  244  (resident  nominee  of  widow,  al- 
though she  is  nonresident,  has  priority  over 
public  administrator) ;  Bedell's  Estate,  97 
Cal.  339,  32  Pac.  323  (nominee  of  father  and 
mother  has  preference  over  public  adminis- 
trator) ;  In  re  Bergin,  100  Cal.  376,  34  Pac. 
867  (resident  devisee  of  nonresident  decedent 
has  preference  over  public  administrator ) ; 
In  re  McLaughlin,  103  Cal.  429,  37  Pac.  410 
(guardian  of  heir  preferred  to  public  admin- 
istrator) ;  In  re  Donovan,  104  Cal.  623,  38 
Pac.  456  (public  administrator  has  prefer- 
ence over  nonresident  brother  of  decedent) ; 
In  re  Eggers,  114  Cal.  464,  46  Pac.  380  (pub- 
lic administrator  preferred  to  relative  who  is 
not  heir);  In  re  Richardson,  120  Cal.  344, 
52  Pac.  832  (public  administrator  has  pref- 
erence over  nominee  of  nonresident  executor) ; 
In  re  Weed,  120  Cal.  634,  53  Pac,  30  (public 
administrator  has  preference  over  nonresident 
niece);  In  re  Healy,  122  Cal.  162,  54  Pac. 
736  (public  administrator  has  preference  over 
nominee  of  nieces  and  nephews) ;  In  re  Engle, 
124  Cal.  292,  56  Pac.  1022  (assignee  of  devi- 
see has  priority  over  public  administrator. 
See  also  In  re  Rankin,  164  Cal.  138,  127  Pac. 
1034) ;  In  re  Newman,  124  Cal.  688,  67  Pac. 
686,  45  L.R.A.  780  (fact  that  decedent's  wife 
has  contracted  bigamous  marriage  does  not 
deprive  her  of  administration  in  preference 
to  public  administrator) ;  In  re  Coan,  132 
Cal.  401,  64  Pac.  691  (resident  son  of  non- 
resident decedent  has  preference  over  public 
administrator) ;  In  re  Damke,  133  Cal.  433, 
65  Pac.  888  (public  administrator  of  coimty 
in  which  intestate  resided  at  time  of  his 
death  has  priority  over  public  administrator 
of  another  county).    See  also  In  re  Graves,  8 


Col.  App.  254,  96  Pac.  792;  In  re  Harrison, 
135  Cal.  7,  66  Pac.  846  (though  public  ad- 
mininstrator  should  have  been  appointed,  ap- 
pointment of  nominee  of  foreign  executor  is 
not  reversible  error ) .  Ck>mpar€  In  re  Richa.rd- 
son,  120  Cal.  344,  52  Pac.  832;  In  re  Wake- 
field, 136  Cal.  110,  68  Pac.  499  (public  ad- 
ministrator has  preference  over  brothers) ; 
In  re  Brundage,  141  Cal.  538,  75  Pac  175 
(resident  son  of  nonresident  decedent  has 
priority  over  public  administrator,  although 
latter  is  also  assignee  of  daughter's  interest ) ; 
In  re  Munroe,  161  Cal.  10,  Ann.  Cas.  1913B 
1161,  118  Pac.  242  (executrix  nominated  in 
will  preferred  to  public  administrator  despite 
personal  immorality) ;  In  re  Wise  (Cal.)  1<^ 
Pac.  521  (public  administrator  preferred  to 
nominee  of  nonresident  heir). 

Illinois, — Rosenthal  v.  Prussing,  1<)6  HL 
128  (creditor  has  preference  over  public  ad- 
ministrator ) ;  Branch  v.  Rankin,  108  111.  444 
(foreign  creditor  may  be  preferred  to  puUie 
administrator) ;  In  re  McWhirter,  235  HI. 
607,  85  N.  :g.«918  (public  administrator  has 
preference  over  nomine  of  nonresident  next 
of  kin ) .  Compare  Strong  v.  Dignan,  207  IlL 
385,  69  N.  E.  909,  99  Am.  St.  Rep.  225  (de- 
cided under  earlier  statute) ;  Krome  v.  Hal- 
bert,  263  lU.  172,  104  N.  E.  1066,  183  IlL 
App.  551  (resident  next  of  kin  of  nonresident 
decedent  has  priority  over  public  administra- 
tor) ;  Bundy  y.  Wilkins,  183  111.  App.  560 
(nephews  and  nieces  have  priority  over  pub- 
lic administrator). 

LouMiana. — Taylor's  Succession,  23  La. 
Ann.  22  (where  foreign  executor  refuses  to 
act,  public  administrator  must  be  appoint- 
ed) ;  Henry's  Succession,  31  La.  Ann.  555 
(attorney  of  heir  has  preference  over  public 
administrator) ;  Dietrich's  Succession,  32  La. 
Ann.  127  (nominee  of  absent  or  nonresident 
heirs  has  priority  over  public  administra- 
tor) ;  Bossu's  Succession,  115  La.  13,  38  Sa 
878  (public  administrator  has  preference  over 
nominee  of  nonresident  l^atee). 

Missouri. — ^Tittman  v.  Edwards,  27  Mo. 
App.  492  (though  public  administrator  was 
entitled  to  letters  where  another  administra- 
tor was  appointed  he  should  not  be  removed). 

Montana. — In  re  Stewart,  18  Mont.  595,  46 
Pac.  806  (nominee  of  nonresident  widow  has 
priority  over  public  administrator ) ;  In  re 
Craigie,  24  Mont.  37,  60  Pac.  495*  (nominee 
of  nonresident  next  of  kin  has  preference  over 
public  administrator) ;  In  re  Watson,  31 
Mont.  438,  78  Pac.  702  (nominee  of  nonresi- 
dent brothers  and  sisters  has  preference  over 
public  administrator);  In  re  Koller,  40 
Mont.  137,  105  Pac.  549  (nominee  of  non- 
resident mother  has  priority  over  public  ad- 
ministrator). 

New  York. — Public  Administrator  ▼.  Peters, 
1  Bradf.  100  (public  administrator  has  pri- 
ority over  relative  who  has  no  distributive 
right) ;    Ferrie   v.   Public    Administrator,  8 
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Bradf.  249  (public  adjniniBtrator  has  prefer- 
ence over  honresident  heir  or  creditors) ; 
Public  Administrator  y.  Watts,  1  Paige  357 
(public  administrator  has  preference  over 
disqualified  next  of  kin) ;  Matter  of  Blank, 
2  Redf.  443  (public  administrator  has  pref- 
erence over  nominee  of  disqualified  next  of 
kin)-;  In  re  Hanover,  3  Redf.  91  (public  ad- 
min i9trator  has  preference  over  foreign  ad- 
ministrator) ;  In  re  Patullo,  1  Tuck.  99 
(niece  has  priority  over  public  administra- 
tor) ;  In  re  Goddard,  94  N.  Y.  644  (when 
next  of  kin  renounce  their  right  to  letters, 
public  administrator  has  priority  over  their 
nominee) ;  In  re  Hudson,  37  Misc.  5^9,  76  N. 
Y.  8.  1063  (guardian  of  minor  child  of  dece- 
dent has  priority  over  public  administrator) ; 
Matter  of  McMullen,  85  Misc.  661,  148  N.  Y. 
S.  1092  (public  administrator  has  priority 
over  nonresident  and  alien  next  of  kin) ;  In 
re  Ward,  1  Redf.  (N.  Y.)  264  (public  admin- 
istrator preferred  over  creditor ) ;  In  re  Root, 
1  Redf.  (N.  Y.)  257  (public  administrator 
preferred  over  nominee  of  heir ) . 

In  the  case  of  In  re  Page,  107  N.  Y.  266, 
14  N.  E.  193,  it  was  held  that  though  there 
are  other  persons  having  a  priority  to  letters 
of  administration  the  public  administrator 
may  commence  proceedings  to  administer  and 
continue  to  do  so  until  the  persons  having 
the  priority  intervene. 

In  Matter  of  Hagan,  78  Misc.  322,  139  N. 
Y.  S.  463,  it  appeared  that  the  intestate  was 
survided  by  her  father,  who  was  her  only 
next  of  kin.  He  was  appointed  administra- 
tor but  later  died.  Thereafter  the  widow  of 
the  deceased  administrator  sought  to  be  ap- 
pointed administratrix  of  the  first  decedent. 
A  brother  of  the  latter,  a  creditor,  and  also 
the  public  administrator,  sought  the  appoint- 
ment. It  was  held  that  as  among  the  four 
persons  named  the  public  administrator  was 
entitled  to  letters  of  administration. 

In  Dungan  v.  Superior  Gt.  149  Gal.  98,  84 
Pac.  767,  117  Am.  St.  Rep.  119,  it  appeared 
that  one  Jane  Davis  died  in  New  York  on 
September  19,  1904.  Gn  the  same  day  the 
public  administrator  of  Tulase  county,  Gali- 
fomia,  filed  an  application  for  letters  of  ad- 
ministration of  the  estate  of  the  decedent 
situated  in  Galifornia.  The  hearing  on  this 
application  was  continued  from  time  to  time 
until  December  24,  1904,  when  the  superior 
court  of  Tulase  count v  entered  an  order  bv 
which  letters  of  administration  were  issued 
to  the  petitioner.  It  further  appeared  that 
on  September  23,  1904,  the  public  adminis- 
trator of  Fresno  county,  Galifornia,  filed  a 
petition  with  the  superior  court  of  Fresno 
county,  for  his  appointment  as  administrator 
of  the  estate  within  the  state  of  Galifornia. 
His  petition  was  granted  on  October  3,  1904. 
The  controlling  statute.  (Gode  Civil  Proce- 
dure, §  1295 )  was  as  follows :    "When  the  es- 


tate of  the  decedent  is  in  more  than  one 
county,  he  having  died  out  of  the  state,  and 
not  having  been  a  resident  thereof  at  the 
time  of  his  death,  .  .  .  the  superior  court 
of  that  county  in  which  application  is  first 
made  for  letters  testamentary  or  of  admin- 
istration, has  exclusive  jurisdiction  of  the 
settlement  of  the  estate."  In  construing  this 
statute  the  court  held  that  the  administrator 
of  Tulase  county  was  entitled  to  administer 
the  estate,  saying:  "The  only  point  made 
as  to  the  construction  of  this  plain  and  im- 
ambiguous  statutory  provision  is  as  to  the 
meaning  of  the  words  *m  which  application 
is  first  made.'  When  is  such  an  application 
'made'  within  the  meaning  of  this  provision? 
In  view  of  our  statutory  provisions  upon  the 
subject  (Gode  Giv.  Proc.  sees.  1371-1379), 
we  are  satisfied  that  the  filing  of  a  proper 
petition  with  the  clerk  of  a  superior  court 
constitutes  the  making  of  the  application. 
An  application  must  necessarily  precede  the 
hearing.  The  statute  fully  prescribes  the 
manner  and  form  for  the  making  of  such  ap- 
plication. It  cannot  be  oral,  but  'must  be  in 
writing,  signed  by  the  applicant  or  his  coun- 
sel, and  filed  with  the  clerk  of  the  court, 
stating  the  facts  essential  to  give  the  court 
jurisdiction  of  the  case.'  (Sec.  1371.)  This 
plainly  constituted  the  making  of  the  appli- 
cation, in  the  opinion  of  the  framers  of  the 
original  code,  in  which  botb  sections  1296 
and  1371  were  contained  in  their  present 
form,  for  the  headnote  to  section  1371  was 
'Applications,  How  Made.'  (See  Barnes  v. 
Jones,  61  Gal.  303,  306;  Sharon  v.  Sharon, 
76  Gal.  1,  16,  16  Pac.  345.)  Thereupon  the 
court  to  which  the  petition  or  application 
(which  words  are  used  synonymously  in  the 
statute)  is  presented  must  assume  jurisdic- 
tion thereof,  through  its  designated  officer, 
the  clerk  of  the  court,  by  appointing  a  time 
'for  the  hearing  of  the  application'  which  has 
been  made,  and  giving  the  prescribed  notice. 
(Sees.  1372,  1373.)  At  the  time  appointed 
for  the  'hearing  of  such  application,'  or  at 
any  time  to  which  such  hearing  is  continued, 
the  court  must  hear  the  allegations  and 
proofs.  (Sees.  1372,  1375.)  Obviously,  in 
the  light  of  these  statutory  provisions,  what 
takes  place  at  the*hearing  is  not  the  making 
of  an  application,  but  is  the  hearing  of  the 
application  that  has,  at  a  previous  date,  been 
made  in  the  manner  prescribed  by  statute. 
The  question  is  simply  one  of  the  construc- 
tion of  a  statute.  It  is  true  that  the  consti- 
tution confers  jurisdiction  in  'all  matters  of 
probate'  upon  the  superior  court,  but  this 
does  mot  mean  that  all  superior  courts  in  the 
state  shall  have  concurrent  jurisdiction  in 
every  particular  probate  matter.  The  legis- 
lature undoubtedly  has  the  right  to  prescribe 
by  general  laws  the  rules  which  shall  obtain, 
in  determining  which  of  the  many  superior 
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courts  shall  exercise  the  constitutionally  con- 
ferred jurisdiction  in  any  particular  estate. 
It  follows  from  the  above  that  Tulase  county 
is  the  county  in  which  application  was  first 
made  for  letters  of  administration,  and  that 
thereby,  if  any  part  of  the  estate  of  decedent 
was  situate  therein,  the  superior  court  of 
that  county  obtained  exclusive  jurisdiction 
of  the  settlement  of  said  estate."  See  also 
In  re  Davis,  149  Cal.  485,  87  Pac.  17,  in- 
volving the  same  proceeding. 

In  the  case  of  In  re  Graves,  8  Cal.  App. 
254,  96  Pac.  792,  it  appeared  that  the  dece- 
dent died  in  Riverside  county,  California. 
The  public  administrator  of  that  county  ap- 
plied for  and  received  letters  of  administra- 
tion. Thereafter  several  heirs  of  the  decedent 
contested  the  probate  of  the  latter's  will. 
The  probate  judge  of  Riverside  county  finding 
himself  disqualified  to  act  transferred  the  ac- 
tion to  another  county.  The  judge  of  the 
latter  county  appointed  the  public  adminis- 
trator of  his  county  to  take  charge  of  the 
estate.  It  was  held  that  the  first  appointee 
was  entitled  to  the  letters  of  administration. 
The  court  said:  ''The  public  administrator 
of  one  county  is  entitled  to  contest  the  right 
of  another  public  administrator  to  administer 
upon  an  estate  in  the  superior  court  of  the 
county  of  which  the  applicant  is  the  public 
administrator,  and  the  conflictinpr  claims  of 
the  applicants  must  be  determined  by  ascer- 
taining the  residence  of  the  deceased  at  the 
time  of  his  death  (In  re  Damke,  133  Cal. 
437,  65  Pac.  888).  It  is  the  duty  of  the 
public  administrator  to  take  charge  of  the 
estates  of  persons  dying  within  his  county 
(sec.  1726).  No  burden  is  imposed  upon  him 
of  administering  estates  which  have  been 
transferred  to  his  county  by  reason  of  the 
disqualification  of  the  judge  of  the  superior 
court  of  an  adjoining  county." 

In  the  case  of  In  re  Hudson,  37  Misc.  539, 
75  N.  Y.  8.  1053,  it  was  held  that  the  guard- 
ian of  a  minor  child  of  the  decedent  was  en- 
titled to  letters  of  administration  in  prefer- 
ence to  the  public  administrator.  The  court 
said:  ''The  office  of  the  public  administrator 
was  created  for  the  purpose  of  providing  a 
public  official  who  should  take  charge  of  the 
estates  where  there  was  no' next  of  kin  enti- 
tled to  act,  on  the  theory  that  it  would  be 
better  for  such  estates  to  have  some  compe- 
tent public  official  act  in  preference  to  a  cred- 
itor who  would  manifestly  be  interested  to 
the  extent  of  his  claim  only.  .  .  .  It  is 
my  judgment  that  all  that  the  language  of 
section  2669  meant  to  do  was  to  give  the 
public  administrator  a  priority  over  cred^ors 
and  other  persons  and  that  there  was  no 
intention  in  that  section  to  differentiate  be- 
tween a  person  who  was  entitled  to  adminis- 
ter himself  and  one  who  could  only  do  so 
through  his  guardian." 


In  Sutton  V.  Public  Administrator,  4  Dem. 
(N.  Y.)  33,  the  court  said:  "The  mother  of 
the  intestate,  being  a  nonresident  alien,  can- 
not, under  our  statutes,  obtain  letters  of  ad- 
ministration herself,  and  she  cannot  authorize 
anyone  to  do  for  her  what  she  is  precluded 
from  doing.  Were  there  none  other,  this 
would  be  a  sufficient  reason  for  declining  to 
entertain  the  application.  ...  It  seems 
to  me  that,  in  this  case,  the  county  treasurer 
should  proceed  as  public  administrator,  and 
thus  the  mother  will,  with  least  trouble,  ex- 
pense, and  delay,  be  enabled  to  obtain  what 
of  right  belongs  to  her." 

The  priority  of  right  to  administer  as  be- 
tween a  public  administrator  and  a  foreign 
consul  is  discussed  in  the  notes  to  Carpigani 
v.  Hall,  Ann.  Cas.  1913D  651,  and  Servas'i 
Estate,  Ann.  Cas.  1916D  233. 

Collateral  Attach  on  AppointmieHt, 

The  authority  of  a  public  administrator  to 
take  charge  of  an  estate  cannot  be  assailed 
collaterally.  Simmons  v.  Saul,  138  U.  S.  439, 
11  S.  Ct.  369,  34  U.  S.  (L.  ed.)  1054;  Amer- 
ican  Car,  etc.  Co.  v.  Anderson,  211  Fed.  301,. 
127  C.  C.  A.  687;  Russell  v.  Erwin,  41  Ala, 
292;  Landford  v.  Dunklin,  71  Ala.  594;  Beck- 
ett V.  Selover,  7  Cal.  215,  68  Am.  Dec,  237; 
Cox  V.  Kansas  City,  86  Kan.  298,  120  Pac. 
553 ;  Pierce  v.  Marrs,  153  Ky.  748,  156  S.  W. 
404  (sheriff  acting  as  public  administrator); 
Wetzell  V.  Waters,  18  Mo.  396;  Dunn  v. 
German-American  Bank,  109  Mo.  90,  18  S. 
W.  1139 ;  Leeper  v.  Taylor,  111  Mo.  312, 19 
S.  VV.  955;  Vermillion  v.  Le  Clare,  89  Mo. 
App.  55 ;  Taylor  t.  Biddle,  71  N.  C.  1 ;  Hart- 
ley V.  Glover,  56  S.  C.  69,  33  S.  E.  796;  State 
V.  Anderson,  16  Lea  (Tenn.)  321;  Hutcheson 
V.  Priddy,  12  Grat.  (Va.)  86;  Jordan  v.  Chi- 
cago, etc.  R.  Co.  125  Wis.  581,  4  Ann.  C^s. 
1113,  104  N.  W.  803,  110  Am.  St.  Rep.  865, 
1  L.R.A.(N.S.)  885.  See  also  Richardson  v. 
Busch,  198  Mo.  184,  95  S.  W.  894,  115  Am. 
St.  Rep.  472. 

In  Hutcheson  v.  Priddy,  12  Grat.  (Va.)  85, 
it  appeared  that  the  probate  court  appointed 
the  sheriff  to  act  as  administrator  of  the 
decedent's  estate.  The  appointment  was  pre- 
maturely made  three  months  not  having  ex- 
pired from  the  time  of  the  death  of  the  in- 
testate. It  was  held  that  while  the  appoint- 
ment was  irregularly  made  it  was  not  void 
and  could  not  be  attacked  collaterally.  The 
court  said:  "Nor  is  the  case  altered  by  the 
act  supposed  to  be  proved  in  this  cause,  that 
the  order  committing  the  estate  to  the  sberiiT 
was  made  some  few  days  before  the  expira- 
tion of  three  months  from  the  death  of  the 
testator.  If  the  order  made  thus  premature- 
ly were  ipso  facto  void,  it  might  be  other- 
wise. I  think  however  that  it  is  voidable 
only  and  not  void.    The  fourth  section  of  the 
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act  in  effect  reeerres  the  right  of  administra- 
tion to  diatributees  exclusively  for  thirty  days 
after  the  death  of  the  decedent;  yet  if  the 
€K>iirt  should  chance  to  grant  administration 
to  a  creditor  or  some  other  person  before  the 
expiration  of  the  thirty  days,  it  will  scarcely 
be  serioQsly  contended  that  such  a  grant 
would  be  absolutely  void;  though  it  certainly 
would  be  erroneous  and  voidable.  Whether 
in  either  case,  the  order  for  administration 
was  made  at  a  proper  time  or  prematurely, 
is  not  such  a  question  of  jurisdiction  as  may 
be  raised  collaterally  in  another  action  or 
proceeding.  The  jurisdiction  of  a  county 
court  upon  this  subject  is  a  general  jurisdic- 
tion conferred  by  statute  to  grant  probate  of 
wills,  and  to  hear  and  determine  suits  and 
controversies  testamentary  and  concerning 
administrations.  Code,  ch.  122,  §  23,  p.  519; 
ch.  130,  §  4,  p.  541.  It  is  a  court  of  record, 
and  its  judgments  or  sentences  cannot  be 
questioned  collaterally,  if  it  have  jurisdiction 
of  cases  ejusdem  generis.  Where  it  has  juris- 
diction over  that  class  of  cases,  whether  the 
court  erred  or  not  in  determining  that  the 
facts  were  proved  upon  which  the  power  to 
grant  administration  in  the  particular  case 
depended,  is  not  to  be  inquired  into  collater- 
ally. It  must  be  supposed  to  have  inquired 
into  and  decided  upon  those  facts  at  the  time 
of  making  its  order,  and  its  decision  if  erro- 
neous, would  be  voidable  only  and  not  void." 

Potters  and  Duties, 

A  public  administrator  must  exercise  his 
powers  in  strict  conformity  to  the  statute 
granting  the  same.  Los  Angeles  County  ▼. 
Kellogg,  146  Cal.  590,  80  Pac.  861. 

In  People  v.  Prendergast,  167  App.  Div. 
140,  152  N.  Y.  S.  938,  it  was  held  by  an 
evenly  divided  court  that  the  public  adminis- 
trator of  Bronx  county  had  no  implied  power 
to  appoint  a  stenographer  to  assist  bim  in 
his  office.  In  support  of  that  view  it  was 
said:  ''Bronx  county  was  created  by  chapter 
548  of  the  Laws  of  1912,  which  was  amended 
by  chapters  266,  823  and  826  of  the  Laws  of 
1913.  Section  3  of  said  chapter  548,  as 
amended  by  said  chapter  825,  authorized  the 
surrogate  of  Bronx  county  to  appoint  'a 
public  administrator  of  the  county  of  Bronx,' 
and  provided  that  'such  public  administrator 
shall  have  all  the  authority  and  powers  with- 
in said  county  of  Bronx  as  are  now  conferred 
by  law  upon  the  public  administrator  of  the 
county  of  New  York,'  and  that  his  salary 
should  be  $4,000  per  annum,  and  that  he 
should  in  addition  thereto  'receive  and 
retain  to  himself  the  same  allowance  for 
his  services  and  expenses  incurred  as  are 
aUowed  to  a  county  treasurer  under  section 
2667  of  the  Code  of  Civil  Procedure.'     We 


find  no  provision  of  law  authorizing  the  pub- 
lic administrator  to  appoint  a  stenographer 
and  typewriter,  or  to  make  any  appoint- 
ment to  a  public  office  or  position.  There 
was  no  provision  in  section  2667  of  the 
Code  of  Civil  Procedure  referred  to  in  the 
statute,  with  respect  to  an  allowance  to 
a  county  treasurer  for  services  and  expenses; 
but  section  2668  as  it  then  existed  (now 
Code  Civ.  Proc.  2593,  as  amended  by  Laws 
of  1914,  chap.  443)  contained  such  a  pro- 
vision, and  doubtless  that  is  the  section 
intended  by  the  legislature.  It  provided  that 
a  county  treasurer,  when  acting  as  a  public 
administrator,  'must  be  allowed  on  the  set- 
tlement of  his  accounts  for  his  expenses  as 
other  administrators,  and  for  his  services 
double  the  commissions  allowed  them  by  law.^ 
The  general  rule  is  that  an  administrator 
must  personally  perform,  or  at  his  own  ex- 
pense provide  for  the  performance  of,  all 
clerical  duties  incident  to  the  administration 
(Matter  of  Binghamtoil  Trust  Co.  87  App. 
Div.  26) ;  but  we  are  not  now  concerned  with 
the  question  as  to  the  allowance  to  the  public 
administrator  for  expenses  for  clerical  or 
other  work.  The  question  presented  for  de- 
cision is  whether  he  had  authority  to  appoint 
the  relator  to  the  position  of  stenographer 
and  typewriter,  and  whether  she  is  enti- 
tied  to  receive  a  salary  from  the  city. 
No  provision  of  law  is  cited  by  counsel 
for  either  party  expressly  authorizing  the 
public  administrator  of  the  county  of  New 
York  to  appoint  subordinates  in  his  office. 
The  only  statutory  provisions  to  which  our 
attention  has  been  drawn  relating  to  the 
office  of  public  administrator  of  the  county 
of  New  York  are  those  contained  in  chapter 
230  of  the  Laws  of  1898.  Section  2  of  that 
act  requires  any  person  appointed  to  the  office 
of  public  administrator  of  the  county  of  New 
York  to  execute  a  bond  conditioned  for  the 
faithful  discharge  of  his  duties,  and  it  pro- 
vides for  the  discharge  of  the  duties  of  the 
office  by  an  assistant  public  administrator  in 
the  event  of  the  sickness  or  other  disability 
of  the  public  administrator.  The  final  sen- 
tence of  the  section  vests  the  power  of  ap- 
pointment and  removal  of  the  public  admin- 
istrator in  the  surrogates  of  the  county,  and 
it  vests  in  the  public  administrator  'the  ap- 
pointment and  the  removal  of  his  subordi- 
nates.' Doubtless  the  office  of  assistant  pub- 
lic administrator  was  created  by  these  provi- 
sions and  the  authority  to  appoint  to  that 
office  was  vested  in  the  public  administrator, 
and  it  may  be  that  any  necessary  subordinate 
positions  were  created  by  implication,  since 
the  authority  to  appoint  and  remove  subordi- 
nates is  vested  in  the  public  administrator^ 
and  especially  since  by  the  provisions  of  sec- 
tion 3  of  the  act  the  public  administrator 
is  required  to  account  to  the  city  for  all  fees^ 
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coBts  and  other  moneys  received  by  him,  and 
he  is  forbidden  to  receive  to  his  own  use  any 
fees  or  emoluments  in  addition  to  his  salary. 
It  was  of  course  competent  for  the  legisla- 
ture, notwithstanding  the  fact  that  the  pub- 
lic administrator  of  Bronx  county  is  author- 
ized to  receive  fees  in  addition  to  salary,  to 
provide  for  the  appointment  of  a  clerical 
force  in  his  office  at  the  public  expense,  as 
has  been  done  in  the  case  of  the  sheriff  of 
the  county  of  New  York,  who  receives  both 
salary  and  fees  (see  Laws  of  1890,  chap.  523, 
§  1,  as  amd.  by  Laws  of  1913,  chap.  373; 
Id.  §  2 ) ;  but  if  it  had  been  so  intended,  I 
am  of  opinion  that  it  would  have  been  ex- 
pressly so  provided.  The  legislature  did  not» 
I  think,  intend  to  confer  upon  the  public 
administrator  of  Bronx  county  authority  to 
make  appointments  to  offices  or  positions  by 
the  reference  in  the  statute  to  the  authority 
of  the  public  administrator  of  the  county  of 
New  York,  and  it  is  not  so  claimed  by  counsel 
for  the  respondent.  That  reference  was  in- 
tended, I  think,  merely  to  obviate  the  neces- 
sity of  incorporating  in  the  statute  the  gen- 
eral powers  intended  to  be  conferred  upon  the 
public  administrator  and  the  duties  of  the 
office." 

After  the  administration  of  an  estate  by 
the  public  administrator  if  there  is  any  bal- 
ance left  he  may  distribute  it  among  the 
heirs  or  next  of  kin  of  the  decedent.  Parker 
y.  Ktlckens,  7  Allen  (Mass.)  609. 

The  public  administrator  must,  besides 
faithfully  administering  the  estates  of  dece- 
dents dying  without  heir  or  next  of  kin,  ac- 
count to  the  county  treasurer  for  all  funds 
received  by  him  as  such  administrator.  Los 
Angeles  County  v.  Kellogg,  146  Cal.  590,  80 
Pac.  861. 

With  respect  to  the  power  of  a  public  ad- 
ministrator to  contest  a  will,  see  the  note  to 
Brauel  v.  Beuther,  reported  ante,  this  volume, 
at  page  533.  « 

Personal  Liability. 

It  has  been  held  that  the  public  adminis- 
trator is  personally  liable  for  any  injury  he 
may  cause  to  the  property  which  he  adminis- 
ters although  he  may  act  in  good  faith. 
Mosby  V.  Mosby,  9  Grat.  (Va.)  584  (sheriff 
having  been  appointed  administrator  is  re- 
sponsible for  his  acts  as  well  as  the  acts 
of  his  deputies  in  regard  to  the  administra- 
tion of  the  estate).  In  Levin  v.  Russell,  42 
N.  Y.  251,  it  appeared  that  one  P.  had  ex- 
ecuted and  delivered  to  the  plaintiff  two 
promissory  notes.  Thereafter  he  gave  to  the 
plaintiff  a  chattel  mortgage  on  numerous  oil 
paintings  and  their  frames  as  security  for 
the  payment  of  the  notes.  Subsequently  P. 
became  insane  and  died  intestate  in  a  lunatic 
asylum.     He  left  no  widow  or  next  of  kin. 


The  plaintiff,  who  placed  P.  in  the  asylum, 
took  possession  of  the  mcHrtgaged  property 
and  continued  in  possession  thereof  until 
about  two  montha  after  P.'a  death.  Later 
the  defendant,  the  public  administrator  of 
the  city  of  New  York,  took  possession  of  the 
mortgaged  property.  Hie  plaintiff  demanded 
the  same  from  the  defendant,  who  refused  to 
deliver  it.  The  plaintiff  then  brought  suit  to 
recover  the  property  and  also  damages  for 
its  wrongful  detention.  After  the  action  was 
commenced  the  defendant  was  appointed  ad- 
ministrator of  P.'s  estate.  It  was  held  that 
the  defendant  was  not  exempt  from  liabilily 
for  the  wrongful  detention  of  the  property  on 
the  ground  that  he  acted  as  public  adminis- 
trator and  in  good  faith.  The  court  said: 
"The  counsel  for  the  appellant  insists  that 
the  defendant  having  taken  the  property  as 
public  administrator  of  the  city  of  New  York 
in  good  faith,  believing  that  it  was  the  prop- 
erty of  the  intestate  at  the  time  of  his  death, 
no  action  will  lie  personally  against  him 
therefor,  although  the  property  was  the  plain- 
tiff's, and  not  that  of  the  intestate.  In  this 
the  counsel  is  mistaken.  Section  3  of  the 
act  (2d  Statutes  at  Large,  123)  prescribing 
the  powers  and  duties  of  the  public  adminis- 
trator, in  this  respect  only  authorizes  him 
to  take  the  goods  of  the  intestate.  Section 
42,  page  131,  making  the  corporation  of  the 
city  liable  for  the  application  of  all  moneys 
received  by  the  public  administrator,  accord- 
ing to  law,  and  for  the  due  and  faithful  ex- 
ecution of  all  the  duties  of  office,  confers  no 
power  upon  him  to  seize  and  detain  the  goods 
of  others  in  which  the  deceased  had  no  inter- 
est. It  follows  that,  if  the  goods  in  question 
were,  as  claimed,  the  property  of  the  plain- 
tiff, the  action  for  detaining  them  from  him 
was  well  brought  against  the  defendant  per- 
sonally." 

Liability  on  Bond, 

Though  a  public  administrator  is  required 
to  give  a  bond  in  each  instance  when  he  is 
appointed  to  administer  an  estate,  the  sure- 
ties on  his  general  official  bond  are  also  liable 
for  a  breach  of  duty  in  respect  to  the  admin- 
istration. State  V.  Watts,  23  Ark.  304.  And 
the  failure  to  require  a  special  bond  does  not 
relieve  the  sureties  on  the  general  bond.  Hea- 
ley  V.  Superior  Ct.  127  Cal.  669,  60  Pac.  429. 
So  in  the  case  of  In  re  Oraigie's  Estate,  24 
Mont.  ^7, 60  Pae.  495,  the  court  said :  <'Nor  did 
the  provision  of  section  825,  supra,  that,  upwi 
failure  of  the  public  administrator  to  give  the 
bond  required  by  the  judge,  his  office  should 
become  vacant,  create  a  vacancy  upon  the 
mere  happening  of  that  event.  We  do  not 
believe  that  the  legislature  in  enacting  sec- 
tion 825  intended  to  provide  that  a  publie 
administrator,  who  is  already  under  an  oiB- 
cial  bond  of  $10,000,  and  has  otherwise  quail- 
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fied,  should,  after  entering  upon  the  discharge 
of  his  duties,  forthwith  forfeit  his  office,  upon 
omission  to  give  an  additional  bond  required 
by  the  judge  as  further  security  for  the  in- 
terest of  an  estate  in  his  hands.  Failure  to 
give  the  bond  was  cause  for  declaring  a 
vacancy  in  the  office,  and  upon  a  judicial 
ascertainment  and  declaration  of  such  omis- 
sion the  office  would  have  become  vacant.  In 
our  opinion,  the  neglect  to  furnish  the  addi- 
tional bond  did  not  of  itself  cause  a  vacancy 
in  the  office  of  public  administrator." 

In  State  V.  Anderson.  10  Lea  (Tenn.)  321,  it 
appeared  that  one  Anderson  was  elected  to  the 
office  of  public  administrator  after  the  incum- 
bent had  resigned.  His  election  should  have 
been  for  the  unexpired  term  of  his  predeces- 
sor. However,  by  an  oversight  he  was  elected 
for  the  full  term  given  by  the  state  to  a 
candidate.  Thereafter  he  received  letters  of 
administration  of  certain  estates  and  gave  a 
bond  with  sureties.  He  administered  the  es- 
tates for  some  time,  collected  a  considerable 
amount  of  money,  squandered  the  same  and 
then  absconded.  An  action  being  brought 
against  him  and  his  sureties  the  latter  con- 
tended that  they  were  not  liable  because  An- 
derson was  not  duly  elected.  It  was  held 
that  the  defense  was  untenable.  The  court 
said:  "Would  it  not  be  a  perversion  of  jus- 
tice and  subversion  of  sound  principle  to 
allow  his  possession  of  the  office  of  adminis- 
trator to  be  now  contested  and  annulled  by 
the  sureties  on  his  bond,  after  he  has,  by 
virtue  of  his  office,  received  the  administra- 
tion from  a  court  authorized  to  grant  it,  has 
obtained  the  assets,  squandered  them,  fled  the 
country,  and  is  now  called  on  to  account? 
Public  policy  as  well  as  sound  principle  alike 
forbid  that  such  a  rule  should  find  a  place 
in  our  jurisprudence.  This  view  finds  abun- 
dant support  in  the  analogous  cases  where 
judges  have  been  appointed  in  violation  of 
the  constitution,  or  courts  held  at  times  or 
places  not  authorized  by  law;  yet,  in  favor 
of  the  public,  their  acts  have  always 
been  held  valid  except  on  direct  contest, 
and  so  should  the  action  of  the  county 
court  be  held  valid  until  annulled  by  the 
like  direct  proceeding.  .  .  .  Assuming 
as  the  result,  beyond  question,  that  Anderson 
was  administrator  of  these  estates,  or  is  to 
be  so  treated  on  the  facts  of  these  records, 
the  liability  of  the  sureties  is  conclusively 
settled.  The  duties  of  the  office  are  fixed  and 
defined  by  law,  and  no  one  ever  questioned 
that  a  leading  duty  is  to  receive  and  account 
for  the  assets  of  the  intestate  on  whose  estate 
the  administration  is  had.  .  .  .  Here  is 
an  administrator,  with  grant  of  authority 
from  the  court,  having,  in  this  case,  authority 
to  grant  letters  authorizing  him  to  adminis- 
ter the  estate.  All  the  debtors  of  such  estates 
are  to  deal  with  him,  and  he  is  authorized  to 
Ann.  Cns.  1918B. — G8. 


collect  debts  due  the  deceased  purporting  to 
be  represented  by  him.  He  has  collected  very 
large  sums  and  squandered  it.  Shall  all  these 
payments  be  held  void,  and  yet  his  letters  of 
administration  have  never  been  contested  by 
any  one  having  a  better  right,  as  widow,  next 
of  kin,  or  creditor?  Shall  all  this  wrong  be 
done  to  such  debtors  at  the  instance  of  sure- 
ties now,  after  his  term  of  office  has  expired, 
and  we  hold  them  exempt,  while  the  orphans 
whose  money  has  been  spent,  or  creditors 
who  have  honestly  paid,  shall  be*  required  to 
bear  the  consequences  of  his  official  delin- 
quency? Such  a  holding  would  shock  our 
sense  of  justice,  and  could  never  be  justified, 
except  where  tliere  was  an  imperative  man- 
date of  the  le^^islature  requiring  it.  None 
such  exists,  but  reason,  analogy  and  sound 
public  policy  all  accord  with  the  view  we  have 
taken  of  the  questions  presented  in  the  rec- 
ords before  us." 

So  where  the  sheriff  is  appointed  as  public 
administrator  the  sureties  on  his  bond  as 
sheriff  are  liable  for  his  acts  as  public  ad- 
ministrator. Williams  v.  Collins,  1  B.  Mon. 
(Ky.)  58;  Scarce  v.  Page,  12  B.  Mon.  (Ky.) 
311.  See  also  Governor  t.  Gantt,  1  Stew. 
(Ala.)  388. 

The  expiration  of  the  term  of  a  public  ad- 
ministrator does  not  release  the  sureties  on 
his  bond  from  liability  for  his  acts  while 
completing  the  administration  of  an  estate. 
State  V.  Watts,  23  Ark.  304;  In  re  Aveline, 
53  Cal.  259;  Dabney  v.  Smith,  5  Leigh  (Va.) 
13;  Tyler  v.  Nelson,  14  Grat.  (Va.)  214; 
Tunstall  v.  Withers,  86  Va.  492,  11  S.  E. 
665. 

In  Newman  v.  Flowers,  134  Ky.  657,  121 
S.  W.  G52,  it  appeared  that  one  Burton  was 
appointed  public  administrator  and  guardian 
and  gave  a  bond.  It  further  appeared  that 
the  clerk  of  the  court  in  entering  the  order 
appointing  Burton  styled  the  latter  as  public 
administrator  only.  Thereafter  Burton  took 
charge  as  public  administrator  and  guardian 
of  the  estate  of  an  infant.  He  misappropri- 
ated part  of  the  funds.  A  guardian  was 
later  appointed  and  he  brought  suit  against 
Burton  and  his  sureties  to  recover  the  amount 
misused.  The  sureties  contended  that  they 
were  not  responsible  for  Burton's  acts  as 
public  guardian,  because,  they  claimed,  they 
went  on  his  bond  as  public  administrator  and 
not  as  public  guardian.  Their  contention  was 
held  to  be  untenable.  The  court  said:  "It 
appears  that  the  trouble  arose  in  this  case 
from  the  fact  that  the  clerk  of  the  court  in 
entering  the  order  of  appointment  of  Burton 
and  taking  his  official  bond  omitted  to  style 
him  as  guardian,  and  only  referred  to  him 
as  public  administrator.  This  was  evidently 
a  mistake  or  oversight.  The  styling  of  him 
as  public  admihistrator  and  guardian  was  a 
matter  of  form.     The  purpose  and  intent  of 
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the    statute    was    to    have    a    discreet    and 
fit    person    designated    to    whom    the    set- 
tlement   of    deceased    persons'    estates   and 
the    estates    of    all    minors    should    be    con- 
fided for  protection  and  settlement  under  the 
conditions  and  circumstances  named  in  the 
statute.     The  official  name  by  which  he  is 
designated  is  not  in  our  opinion  very  mate- 
rial.    In  our  opinion,  it  was  as  much  the 
duty   of   Burton    in   his   official   capacity   to 
receive  and  care  for  the  estate  of  the  infant 
Elsie  Flowers  when  confided  to  him  by  the 
couuty  court  as  it  was  to  receive  and  dis- 
burse  the  estate   of   deceased   persons,   and 
appellants,  his  sureties,  were  bound  for  the 
faithful  discharge  of  Burton's  duties  in  re- 
spect to  her  estate,  and  they  cannot  now  be 
heard  to  say  that  they  had  no  intention  of 
becoming  bound  for  his  acts  as  public  guard- 
ian,  for,   when   they   signed  the  bond,  they 
were  presumed  to  have  knowledge  of  the  stat- 
utes above  copied  which  compelled  the  county 
court  to  confide  to  him  the  estates  of  both 
deceased  persons  and  infants,  and  they  can- 
not escape  on  account  of  the  oversight  of  the 
clerk  of  the  court  in  failing  to  insert  in  the 
order   and   bond  the   word   'guardian.'     The 
statute  by  its  terms  placed  the  word  there." 
In  Bailey  v.  McAlpin,  121  Ga.  Ill,  48  S.  E. 
699,  it  appeared  that  one  Tripp  was  appointed 
public  administrator  and  gave  a  bond.     He 
later  applied  for  letters  of  administration  of 
an  estate.     Pending  his  application  for  per- 
manent letters  the  court  appointed  him  tem- 
porary administrator  of  the  estate.     Later 
he  resigned  from  his  official  position  and  a 
successor  was  appointed  who  requested  Tripp 
to  turn  over  to  him  the  money  that  he  had 
collected  while -acting  as  temporary  adminis- 
trator.    On   the   latter's   failure   to   comply 
with  the  request  suit  was  brought  against 
him  and  his  sureties.     It  was  held  that  the 
sureties  were  not  liable  as  Tripp  did  not  act 
in  his  official  capacity  in  administering  the 
estate.    The  court  said:     "The  law  in  refer- 
ence to  county  administrators  was  not  in- 
tended to  affect  other  provisions  of  the  code. 
It  was  rather  supplementary  and  intended  to 
provide  for  an  officer  who  should  be  bound  to 
qualify  when,  because  of  the  meager  assets, 
inability  to  give  bond,  or  want  of  resident 
heirs  or  of  persons  interested,  the  estate  was 
likely  to  be  unrepresented  for  what  he  has 
collected.     But  certain  it  is  that  he  has  un- 
dertaken an  office  which  did  not  devolve  upon 
him  by  virtue  of  his  position  as  county  ad- 
ministrator.    His  bondsmen  are  entitled  to 
rely  on  the  rule  that  their  liability  as  sure- 
ties is  one  of  strict  law,  and  does  not  apply 
to  cases  like  the  present,  where  there  was 
no  notice,  allegation,  or  finding  that  the  es- 
tate of  Kelley  was  one  not  likely  to  b^  repre- 
sented.   The  motion  to  dismiss  should  there- 
fore have  been  sustained."- 


In  O'Roarke  v.  Harper,  35  Mont  346,  89 
Pac.  05,  it  appeared  that  one  Wisner  had 
been  elected  public  administrator.  His  term 
of  office  was  from  January  1903  to  January 
1905.  He  gave  a  bond  with  sureties.  He 
was  re-elected  at  the  expiration  of  his  term 
of  office.  Again  he  gave  a  bond  with  other 
sureties.  During  his  first  term  of  office  Wis- 
ner  was  appointed  administrator  of  an  estate, 
and  received  a  considerable  amount  of  money 
belonging  thereto.  During  his  second  term 
of  office  he  received  nearly  four  thousand 
dollars  belonging  iko  the  estate,  and  convert- 
ed these  sums  of  money  to  his  own  use.  The 
conversion  occurred  during  his  second  term 
of  office.  The  plaintiff,  a  claim  holder  against 
the  estate,  brought  an  action  against  the 
sureties  on  the  second  bond.  It  was  held 
that  they  were  not  liable.  The  court  said: 
**It  seems  clear,  therefore,  that  Wisner** 
authority  to  administer  upon  the  Ford  estate 
was  derived  solely  from  the  grant  of  letters 
issued  to  him  during  his  first  term  of  office 
as  public  administrator.  The  fact  that  he 
afterwards  succeeded  himself  as  public  ad- 
ministrator has  nothing  to  do  with  this  con- 
troversy, and  may  be  treated  as  though  it 
did  not  exist.  It  is  equally  clear,  under 
the  authorities,  that  Wisner  continued  to 
be  administrator  of  the  Ford  estate  after 
the  expiration  of  his  first  term  as  public 
administrator.  It  naturally  follows  that  the 
sureties  on  his  second  official  bond  are  not 
liable  for  his  acts  or  omissions  as  admin- 
istrator of  any  estate  of  which  he  became  the 
representative  before  they  executed  their  un- 
dertaking." 

Liability  of  Municipality, 

Where  a  public  administrator  acts  within 
the  scope  of  his  authority  the  municipality 
which  he  represents  is  liable  for  his  wrong- 
ful acts.  Jones  v.  Harbaugh,  93  Md.  269,  48 
Atl.  827;  Douglass  v.  New  York,  56  How. 
Pr.  (N.  Y.)  178;  Glover  v.  New  York,  7 
Hun  (N.  Y.)  232;  Matthews  ▼.  New  York, 
1  Sandf.   (N.  Y.)  132. 

In  Douglass  v.  New  York,  supra,  the  court 
said:  **The  public  administrator  holds  his 
office  from  the  defendant  (R.  S.  vol.  2,  p.  118, 
sec.  1),  and  the  defendant  is  made  responsi- 
ble for  the  application  of  all  moneys  received 
by  the  public  administrator  according  to  law, 
and  for  the  due  and  faithful  execution  of  all 
the  duties  of  his  office  (Idem,  p.  127,  sec. 
42).  .  .  .  But  the  defendant  is  not  liable 
for  everything  done  by  a  person  holding  the 
office  of  public  administrator,  although  he 
professes  to  act  as  such.  The  defendants  are 
liable  for  all  money  the  public  administra- 
tor shall  receive  according  to  law,  and  for 
the  faithful  execution  of  his  office.     .     .    . 


BRIKCS:WIRTH'S  ESTATE  v.  TROLL. 

266  Mo.  475. 


1075 


For  acts  illegal  or  done  outside  of  his  office 
the  defendants  would  not  he  liable." 

In  Matthews  y.  The  Mayor,  1  Sandf.  (N. 
Y. )  132,  it  appeared  that  the  public  adminis- 
trator failed  properly  to  execute  his  duties 
in  that  he  instituted  a  groundless,  vexatious 
and  unnecessary  suit.  It  further  appeared 
that  he  was  careless  in  proceeding  with  the 
suit,  which  caused  a  judgment  of  nonsuit 
to  be  rendered  against  him.  It  was  held  that 
the  city  of  New  York  was  liable  in  damages 
to  the  plaintiff  for  the  negligence  of  the  pub- 
lic administrator.  The  court  said:  "The 
mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  in  common  council  con- 
vened, from  time  to  time,  and  as  often  as  a 
vacancy  in  the  office  shall  occur,  may  appoint 
a  public  administrator  in  the  city  of  New 
York,  who  shall  hold  this  office  during  the 
pleasure  of  the  common  council.  (2  Rev. 
Stat.  118,  §  1.)  By  the  42d  section  of  the 
same  statute,  page  127,  it  is  provided,  'that 
the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  shall,  in  all  cases,  be  re- 
sponsible for  the  application  of  all  moneys 
received  by  the  public  administrator,  accord- 
ing to  law,  and  for  the  due  and  faithful 
execution  of  all  the  duties  of  his  office.  .  .  . 
The  statute  makes  the  defendants  absolutely 
and  unconditionally  liable  for  the  applica- 
tion of  all  moneys  received  by  the  public 
administrator  according  to  law,  and  for  the 
due  and  faithful  execution  of  all  the  duties 
of  his  office.  This  would  seem  to  be  a  direct 
and  primary  liability,  and  not  a  collateral 
and  secondary  one.  The  public  administrator 
is  the  creature  of  the  defendants,  under  the 
statute.  They  appoint  him,  and  take  from 
him  a  bond  to  them,  with  such  sureties  as 
shall  be  approved  by  them.  The  44th  section, 
gives  the  defendants  a  general 
supervisory  power  over  the  public  adminis- 
trator; and  looking  at  the  whole  scope  and 
purview  of  the  statute  we  think  he  stands 
in  the  light  of  an  agent  of  the  defendants, 
rather  than  that  of  the  agent  of  the  state. 
The  defendants  are,  therefore,  directly  re- 
sponsible to  any  person  aggrieved  by  the 
acts  or  omissions  of  the  public  administra- 
tor, for  the  due  and  faithful  execution  of  all 
the  duties  of  his  office.  The  obvious  intent 
of  the  statute  was  to  extend  the  liability  of 
the  city  corporation,  to  every  case  where  a 
party  is  prejudiced  by  the  improper  official 
acts  of  the  public  adminiptrator,  and  to  give 
the  party  injured  a  remedy  against  them, 
whenever  a  right  of  action  has  accrued 
against  the  public  administrator,  through 
any  violation  of  the  duties  of  his  office." 

In  Nash  v.  New  York,  4  Sandf.  (N.  Y.) 
1,  it  appeared  that  the  plaintiff,  an  attorney, 
had  been  engaged  by  the  public  adminis- 
trator to  prosecute  a  suit.  He  was  also  em- 
ployed, by  another  public  administrator,  to 


defend  an  action  brought  against  the  latter 
as  public  administrator.  It  was  held  that  the 
municipality  was  liable  for  the  plaintiff's 
services.  The  court  said:  ''After  a  careful 
examination  of  the  law,  we  have  come  to  the 
conclusion  that  it  would  be  difficult  to  find 
a  more  complete  case  of  agency  than  this: 
The  public  administrator,  first,  is  appointed' 
by  the  common  council,  and  is  removable  at 
their  pleasure.  Second.  He  gives  a  bond 
directly  to  them,  for  the  faithful  discharge 
of  his  duties.  Third.  The  emoluments  of 
the  office  are  paid  directly  into  the  treasury 
and  belong  to  the  corporation.  Fourth.  The 
corporation,  from  time  to  time,  as  they  may 
deem  necessary,  may  make  rules  for  his 
government.  Now  if  the  24th  section,  and 
the  43d  section  were  struck  out  altogether, 
we  are  inclined  to  think  the  corporation  would 
be  equally  liable  for  the  acts  of  their  agent. 
He  may  sue  and  be  sued  as  any  other  ad- 
ministrator. It  may  often  become  his  duty 
to  prosecute  or  defend  suits.  An  omission 
or  neglect  to  do  so,  might  be  a  neglect  or 
omission  of  duty,  for  which  he  or  his  bonds- 
men might  be  liable.  It  may  be  greatly  for 
'the  benefit  of  his  principal,  the  corporation, 
that  he  should  do  so.  He  thereby  may  pre- 
serve or  secure  a  fund,  out  of  which  commis- 
sions are  to  accrue,'  and  by  which  their  ti^eas- 
ury  is  increased.  It  would  seem  but  reason- 
able, that  the  attorney  thus  employed  to 
prosecute  or  defend  these  suits,  should  be  en- 
titled to  recover  his  costs  directly  from  the 
principal.  If  the  corporation  choose,  they 
may  limit  the  power  of  their  agent  by  rules 
or  regulations  adopted  in  pursuance  of  the 
44th  section.  By  not  making  such  regula- 
tions, they  leave  the  matter  to  his  discretion. 
They  may  require  that  no  suit  be  prosecuted 
or  defended,  except  by  express  authority  given 
by  them  in  each  particular  case,  or  except 
under  the  sanction  of  the  corporation  coun- 
sel. It  does  not  appear  that  any  such  rules 
or  regulations  have  been  adopted,  and  it  not 
appearing  but  that  these  suits  were  prosecut- 
ed and  defended  by  the  several  public  admin- 
istrators in  entire  g^od  faith,  and  in  what 
they  conceived  to  be  an  honest  discharge  of 
their  duties,  and  for  the  interest  of  the  cor- 
poration, we  are  of  opinion  that  the  verdict 
rendered  before  Mr.  Justice  Strong,  was  in 
all  respects  correct,  and  that  the  motion  for 
a  new  trial  must  be  denied  with  costs." 

Compensation* 

A  public  administrator  is  not  entitled  to 
compensation  for  services  rendered  after  the 
expiration  of  his  term.  Los  Angeles  County 
V.  Kellogg,  146  Cal.  590,  80  Pac.  861,  where- 
in the  court  said:  "The  contrary  view  con- 
tended for  by  appellant  would  offer  strong 
inducements    for    the   public    administrator, 
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who  is  a  salaried  officer,  to  delay  the  settle- 
ment  of  estates,  by  doing  which  he  would 
draw  a  salary  to  the  close  of  his  term  and 
full  compensation  after  his  term  had  ended 
for  such  estates  as  were  not  fully  adminis- 
tered; and,  besides,  the  county  would  be  pay- 
ing his  successor  the  salary  provided  by  law. 
Furthermore,  it  would  be  a  temptation  to 
the  successor  to  favor  this  practice,  as  it 
would  relieve  him  from  the  labor  and  re- 
sponsibility of  caring  for  partly  adminis- 
tered estates,  and  besides  would  be  a  practice 
profitable  to  him  when  he  passed  out  of 
office.  Appellant  insists  that  it  was  not  only 
his  right  to  continue  his  administration,  aft- 
er his  term  closed,  but  that  it  was  his  duty; 
and  that  it  is  but  just  and  fair  to  compen- 
sate him,  since  he  was  but  performing  a 
duty  imposed  upon  him.  In  a  sense  it  is 
true  that  so  long  as  his  letters  remained  un- 
revoked, it  was  his  right  and  duty  to  faith- 
fully execute  his  trust,  and,  if  there  was 
no  way  by  which  he  could  have  relieved  him- 
self of  this  trust,  the  equity  of  his  claim 
for  compensation,  under  an  implied  promise, 
might  have  some  force.  But  it  is  not  true 
that  he  had  no  means  of  relief.  He  knew 
at  the  November  election  whether  he  was  to 
continue  in  office;  he  had  two  months  in 
which  to  close  the  busings  and  prepare  to 
turn  over  his  trust  to  his  successor.  He 
should  have  asked  the  court  by  appropriate 
petition  to  revoke  his  letters,  resigning  his 
appointment  in  estates  remaining  unadmin- 
istered;  he  should  have  stated  his  accounts 
to  the  close  of  his  term  and  asked  to  be  re- 
lieved from  further  performance  of  the  trust. 
It  would  have  been  the  duty  of  the  court  to 
settle  his  accounts,  accept  his  resignation, 
revoke  his  letters,  and  direct  his  successor 
to  take  charge  of  the  estate.  (See  Code  Civ. 
Proc.  sees.  17*26,  173il.)  If  for  any  reason 
the  successor  could  not  act,  the  court  should 
have  appointed  a  special  administrator. 
With  this  means  of  being  relieved,  the  out- 
going officer  still  persists  in  continuing  to 
administer  or  refuses  to  relinquish  his  trust 
to  his  successor,  he  cannot  be  heard  to  com- 
plain if  his  services  are  regarded  as  volun- 
tary and  he  be  denied  the  right  to  any  com- 
pensation therefor,  except  such  compensation 
as  he  had  already  received  by  way  of  salary." 
Under  the  Idaho  statute  the  county  treas- 
urer is  ez-officio  public  administrator.  It  has 
been  held  that  he  is  bound  to  account  to  the 
count v  for  all  fees  received  bv  him  as  ad- 
ministrator.  In  re  Rice,  12  Idaho  305,  85 
Pac.  1109. 

Termination  of  Authority, 

The  expiration  of  the  term  of  a  public 
administrator  does  not  ipso  facto  terminate 
his  right  to  complete  the  administration  oi 


estates  placed  in  his  charge  during  the  term. 
In  re  Alveline,  53  Cal.  259;  Los  Angeles 
County  v.  Kellogg,  146  Cal.  590,  80  Pac.  881; 
In  re  Craigie,  24  Mont.  37,  60  Pac.  495;  Dab- 
ney  v.  Smith,  6  Leigh  (Va.)  13;  Tunstall  v. 
Withers,  86  Va.  892,  11  S.  E.  565.  See  also 
Boynton  v.  Heartt,  158  N.  C.  488,  Ann.  Cas. 
loisD  616,  74  S.  E.  470.  Compare  In  re 
Pingree,  100  Cal,  78,  34  Pac.  521. 

But  it  has  been  held  that  on  the  appoint- 
ment of  his  successor  the  right  of  the  latter 
attaches.  State  v.  Parker,  30  La.  Ann.  1182; 
State  v.  Fickling,  12  Rich.  L.  (S.  C.)  9. 

A  public  administrator  may  be  removed  as 
administrator  of  a  particular  estate.  In  re 
Bagnola  (la.)  154  X.  W.  461;  Proctor  v. 
Wanamaker,  1  Barb.  Gh.  (N.  Y.)  302  (let- 
ters  granted  on  false  suggestion  of  service 
of  citation).  In  Varnell  v.  Loague,  9  Lea 
(Tenn.)  158,  a  public  administrator  pre- 
maturely appointed  was  removed  on  applica- 
tion of  the  next  of  kin. 

A  direct  discharge  by  the  court  is  ordi- 
narily necessary  to  terminate  the  authority 
of  a  public  administrator.  Rogers  v.  Hober- 
lein,  11  Cal.  120.  And  this  is  true  though 
his  appointment  is  irregular.  Landford  v. 
Dunklin,  71  Ala.  594. 

The  resignation  of  a  public  administrator 
does  not  finally  discharge  him,  Olson  v.  Bieb, 
79  Ky,  244.  unless  it  is  accepted  by  the  court, 
Russell  V.  Erwin,  41  Ala.  292. 

In  Daly  v.  Mallory,  123  Ala.  170,  26  So. 
217,  it  appeared  that  one  White  had  been 
appointed  public  administrator  by  the  pro- 
bate judge.  Thereafter  the  judge's  term  ex- 
pired but  he  was  re-elected  and  resumed  his 
office  the  day  following  the  expiration  of 
his  first  term.  On  resumption  of  his  office 
the  judge  failed  to  reappoint  White  formally 
as  public  administrator.  However,  he  con- 
tinued to  issue  to  White  letters  of  adminis- 
tration and  did  so  several  times  before  the 
question  was  raised  as  to  White's  authority 
to  act  as  public  administrator.  It  was  held 
that  the  judge's  acts  indicated  that  he  treated 
W'hite  as  the  public  administrator  and  that  a 
formal  order  of  reappointment  was  not  ne<'e«- 
sarv.  The  court  said:  "There  can  be  no 
question  but  that  on  these  facts  \Miite  was 
in  the  ordinary  sense  of  words  continued  in 
the  office  of  general  administrator  by  Judge 
Wood  upon  the  latter's  induction  into  office 
in  November,  1880.  It  was  Wood's  duty  to 
keep  the  office  filled,  to  keep  an  incumbent 
in  it.  This  duty  he  could  perform  on  the  com- 
mencement of  his  second  term  in  at  least 
two  Avays:  He  could  either  make  a  new 
appointment,  thereby  initiating  a  new  term 
of  office  in  the  general  administratorship,  or 
he  could  affirmatively  treat  White  as  still 
holding  the  office,  thereby  not  initiating  & 
new  term  at  all,  but  merely  extending  an  ejc- 
isting  term.     He  did  not  adopt  the  former 
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course;  he  made  no  neiv  appointment  either 
of  White  or  other  person.  But  he  in  point 
of  fact  adopted  the  latter:  He  allowed 
White  to  proceed  with  the  administration 
of  estates  already  in  his  hands  without  in- 
terim, let,  break  or  hindrance,  and  he  af- 
firmatively recognized  White's  continuance  in 
•the  office  by  committing  to  him  as  such 
officer  the  first  estate  requiring  the  service 
of  a  general  admininstrator — and  this  with- 
in a  few  days  of  the  commencement  of  his 
own  term  as  judge  of  probate — and  every 
other  estate  proper  to  go  into  the  hands 
of  the  general  administrator;  and  White  by 
virtue  alone  of  such  continuance  in  oi&ce  pro- 
ceeded to  administer  all  estates  thus  left 
in  his  hands  or  committed  to  him  after  the 
beginning  of  the  judge's  new  term.  It  is 
obvious  that  the  probate  judge  did  everything 
that  was  possible  for  him  to  do  in  respect  of 
continuing  White  in  office,  except  that  he  did 
not  enter  a  formal  order  or  memorandum  to 
that  end  or  evidencing  the  fact  on  the  min- 
utes of  his  court.  And  the  sole  remaining 
inquiry  is:  was  such  order  essential  to  an 
efficacious  legal  continuance  of  White  in 
office  ?  It  is  insisted  such  order  was  essential 
for  that  in  section  789  of  the  Code  it  is 
made  the  duty  of  the  judge  of  probate  *to 
keep  minutes  of  all  his  official  acts  and  pro- 
ceedings; and,  within  three  months  there- 
after, to  record  the  same  in  well  bound  books.' 
Of  course,  on  the  assumption  that  affirmative 
action  on  the  part  of  Judge  Wood  was  neces- 
sary to  continue  White  in  office,  such  continu- 
ance in  office  is  an  official  proceeding  or  act 
of  the  probate  judge,  and  should  be  entered 
on  the  minutes  and  afterwards  recorded.  But 
it  does  not  follow  from  the  fact  that  the 
judge  of  probate  failed  to  do  his  duty  in  this 
connection — fa'iled  to  note  and  record  the  fact 
that  White  was  continued  in  office — that 
White  was  not  so  continued — ^that  the  fact 
of  continuance  itself  did  not  exist.  The  col- 
lective fact  of  such  continuance  clearly  ap- 
pearing from  the  absence  of  appointment  of 
his  successor,  his  continued  administration 
in  the  probate  court  of  estates  which  had 
already  come  to  his  hands  and  the  affirma- 
tive acts  of  the  probate  judge  in  granting 
to  him  as  general  administrator  letters  upon 
a  number  of  estates  after  the  expiration  of 
the  term  of  office  of  the  judge  appointing 
him,  is  not,  in  our  opinion,  emasculated  by 
the  judge's  mere  failure  of  duty  to  make  a 
record  of  the  fact,  which  is  as  clcarlv  shown 
by  the  averments  of  these  complaints  as  if 
the  record  had  been  made."  See  also  State 
V.  Kennedy,  163  Mo.  510,  63  S.  W.  678,  where- 
in it  appeared  that  a  public  administrator 
was.  continued  in  office  without  a  formal  re- 
appointment. 
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Illinois  Supreme  Court — October  23,  1917. 


2S0  III.  321;  117  N.  E.  398. 


Homicide  —  Neslisent  Maaslavsliter  — 
Reckless  Driving  of  Avtomobile. 

In  a  prosecution  for  involuntary  man- 
slaughter committed  by  reckless  driving  of  an 
automobile,  indictment  is  held  to  set  forth 
sufficiently  the  specific  acts  relied  on  as  con- 
stituting the  crime. 


An  indictment  for  involuntary  manslaugh- 
ter committed  by  the  reckless  driving  of  an 
automobile,  alleging  that  the  act  was  done 
feloniously,  unlawfully,  and  recklessly,  is  suf- 
ficient, although  it  does  not  charge  that  the 
killing  was  '^wilful."  as  an  act  done  felo- 
niously is  done  with  the  deliberate  purpose 
of  committing  a  crime. 

Same. 

In  a  prosecution  for  involuntary  man- 
slaughter, it  is  not  necessary  that  the  indict- 
ment should  describe  the  particular  character 
or  kind  of  motor  vehicle  with  which  the  kill- 
ing was  accomplished,  as  accused  is  presumed 
to  know  the  provisions  of  the  statute  defining 
the  term  "motor  vehicle,"  and  that  a  Ford 
automobile  comes  clearly  within  the  statu- 
tory definition. 

Iiiability  of  Automobile  Driver  for 
Neslisent  Homicide. 

In  a  prosecution  for  involuntary  man- 
slaughter committed  by  reckless  driving  of  an 
automobile,  the  evidence  is  held  sufficient  to 
show  clearly  the  guilt  of  the  defendant. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Scope  of  RevieiF  — 
Necessity  of  Objection  Below  —  Mis- 
conduct of  Jnror. 

Wliero  defendant  and  his  attornev  knew  at 
the  trial  that  the  juror  had  a  conversation 
with  one  of  the  witnesses,  but  did  not  call 
the  attention  of  the  trial  court  thereto  until 
after  the  motion  for  a  new  trial  was  made, 
such  matter  will  not  be  reviewed,  especially 
where  the  affidavits  presented  warranted  the 
court  in  finding  that  the  conversation  had  no 
reference  to  the  trial. 

Remarks  of  Covnsel  — •  Necessity  of  Ob« 
Jection. 

The  question  as  to  the  alleged  prejudicial 
remarks  of  the  state's  attorney  being  raised 
for  the  first  time  in  the  trial  court  on  motion 
for  new  trial  will  not  be  reviewed. 

[See  7  Ann.  Cas.  22J);  Ann.  Caa.  1916A 
551 ;  9  Am.  St.  Rep.  570.] 

Instrnctions  ^  Prejudice  for  Error  — 
Inaccuracy  Cnred  by  Otber  Instrnc- 
tions. 

In  a  prosecution  for  involuntary  man- 
slaiigter  committed  by  reckless  driving  of  an 
automobile,  although   the   people's   third   in- 
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struction  was  erroneous  in  stating  that  a 
speed  greater  ths^n  those  mentioned  in  the 
statute  would  be  proof  of  negligence,  when 
by  statute  they  were  only  made  prima  facie 
evidence  of  negligence,  defendant  is  not  preju- 
diced, where  other  instructions  charged  that 
proof  of  negligence  is  not  sufficient  to  w^ar- 
rant  conviction,  and  that  defendant's  viola- 
tion of  law  would  not,  of  itself,  justify  a 
conviction. 

Instrnction  Not  Applicable  to  Evidence 
—  Prejudicial  Eifeot. 

In  a  prosecution  for  involuntary  man- 
slaughter committed  by  reckless  driving  of 
automobile,  where  there  is  no  claim  and  no 
evidence  of  any  intent  to  kill,  an  instruction 
that  intent  may  be  proved  by  direct  testi- 
mony, etc.,  although  having  no  place  in  the 
case,  cannot  mislead  the  jury. 

Error  to  Circuit  Court,  Rock  Island 
county:  Chubch,  Judge. 

Criminal  action.  Jake  Falkovitch  con- 
victed of  involuntary  manslaughter  and 
brings  error.  The  facts  are  stated  in  the 
opinion.    Affibmes). 

H,  A.  Weld  and  C.  8.  Roberta  for  plaintiff 
in  error. 

Edward  J,  Brundage,  Floyd  E.  Thompson 
and  "Noah  0,  Baiwum  for  defendant  in  error. 

[322]  Duncan,  J. — Plaintiff  in  error  was 
indicted  and  convicted  of  involuntary  man- 
slaughter at  the  January  term,  1917,  of  the 
circuit  court  of  Rock  Island  county,  and  was 
sentenced  to  an  indeterminate  term  in  the 
penitentiary. 

The  indictment  is  in  four  counts.  Omitting 
the  formal  beginning,  the  first  count  charges 
"that  Jake  Falkovitch^  late  of  said  county, 
on  the  28th  day  of  September,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
sixteen,  at  and  within  the  said  county  of 
Rock  Island,  in  the  State  of  Illinois  afore- 
said, in  and  upon  one  Edwin  Schernau,  in 
the  peace  of  the  people  then  and  there  being 
in  the  public  highway  there,  unlawfully, 
feloniously,  recklessly  and  negligently  did 
make  an  assault,  and  a  certain  motor  vehicle 
then  and  there  unlawfully  driven  and  operat- 
ed by  the  said  Jake  Falkovitch  upon  and 
along  the  said  public  highway  in  and  against 
the  said  Edwin  Schernau  feloniously,  unlaw- 
fully, recklessly  and  negligently  did  force  and 
drive,  and  did  then  and  there  unlawfully, 
feloniously,  recklessly  and  negligently  force 
and  drive  the  left  rear  wheel  of  said  motor 
vehicle  in  and  upon  and  against  the  chest 
of  him,  the  said  Edwin  Schernau,  then  and 
there  being  running  in  the  said  public  high- 
way, and  him,  the  said  Edwin  Schernau, 
did  thereby  then  and  there  give  in  and  upon 
his  chest  divers  mortal  wounds,  fractures 
and  contusions,  of  which  said  mortal  wounds, 


fractures  and  contusions  the  said  Edwin 
Schernau  then  and  there  languished  a  short 
time  and  on  the  same  twenty-eighth  day 
of  September,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  sixteen,  there 
died ;  and  so  the  grand  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say  and  present 
that  the  said  Jake  Falkavitch  him,  the  said 
Edwin  Schernau,  in  manner  and  by  the 
[323]  means  aforesaid,  feloniously,  unlawful- 
ly, recklessly  and  negligently  did  kill  and 
slay,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  said  People  of  the 
State  of  Illinois." 

The  other  three  counts  are  similar  in  word- 
ing and  in  character  to  the  foregoing  count, 
the  principal  difference  being  that  in  the 
last  three  counts  the  public  highway  is 
specifically  alleged  to  be  Seventh  ayenue  in 
the  city  of  Rock  Island,  with  the  further 
specific  averment  that  plaintiff  in  error  at 
the  time  of  the  killing  was  unlawfully  driv- 
ing and  operating  his  motor  vehicle  at  & 
rate  of  speed  than  is  reasonable  and  proper, 
having  regard  for  the  traffic  and  the  use  of 
the  way,  and  so  as  to  endanger  the  lives  or 
limbs  of  persons  upon  the  said  highway,  and 
at  a  time  when  the  said  Edwin  Schernau  was 
crossing  said  highway  and  in  full  view  of 
plaintiff  in  error,  and  without  giving  the 
deceased  any  warning  of  his  approach,  the 
rate  of  speed  being  stated  as  twenty-five 
miles  an   hour. 

It  is  urged  that  the  court  erred  in  over- 
ruling the  motion  to  quash  the  indictment 
for  three  grounds  assigned  by  plaintiff  in 
error;  (1)  That  the  lethal  instrument  was 
not  defined  with  suQicient  definiteness;  (2) 
that  it  is  not  charged  that  the  killing  was 
willful;  and  (3)  that  it  fails  to  set  forth 
the  specific  acts  relied  upon  as  constituting 
the  crime. 

The  indictment  sufficiently  and  definitely 
charges  the  crime  of  manslaughter.  Our 
statute  defines  manslaughter  as  "the  unlawful 
killing  of  a  human  being  without  malice, 
express  or  implied,  and  without  any  mixture 
of  deliberation  whatever.*'  Involuntary  man- 
slaughter, by  the  provisions  of  the  statute, 
"shall  consist  in  the  killing  of  a  human  be- 
ing without  any  intent  to  do  so,  in  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act, 
which  probably  might  produce  such  a  conse- 
quence, in  an  unlawful  manner."  There  are 
no  words  or  special  provisions  of  our  statute 
with  reference  to  manslaughter,  either  in  the 
definition  of  the  crime  itself  or  elsewhere  in 
the  statute,  that  require  that  the  indictmoit 
[324]  shall  charge  that  the  killing  was  both 
felonious  and  willful,  although  it  is  common 
practice  to  employ  both  words  in  drawing 
indictments  for  manslaughter.  In  Bishop's 
New  Criminal  Procedure   (vol.  2,  sec.  543) 
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it  is  stated :  ''  Willfully/  though  common  in 
the  indictment  for  manslaughter,  is  believed 
not  to  be  here  neeeesary.  In  reason  it  is 
not."  The  word  "feloniously"  is  stronger 
than  the  word  "willfully."  The  doing  of  an 
act  feloniously  is  the  doing  of  it  mdlo  animo. 
An  act  done  feloniously  is  done  with  the  de- 
liberate purpose  of  committing  a  crime,  and 
an  act  done  feloniously,  unlawfully  and  reck- 
lessly, as  charged  in  this  indictment,  must 
necessarily  have  been  done  willfully. 

The  term  **motor  vehicle"  has  been  given  a 
definite  and  fixed  meaning  by  the  statute  in 
this  State  which  plaintiff  in  error  is  definite- 
ly charged  with  violating.  (Hurd's  Stat. 
1916,  chap.  121.)  Paragraph  269a  of  that 
«haifter  provides:  "That  whenever  the  term 
''motor  vehicle'  is  used  in  this  act,  it  shall 
be  construed  to  include  automobiles,  locomo- 
biles, and  all  other  vehicles  propelled  other- 
wise than  by  muscular  power,  except  motor 
bicycles,  traction  engines  and  road  rollers, 
the  cars  of  electric  and  steam  railways  and 
other  motor  vehicles  running  only  upon  rails 
or  tracks."  Paragraph  269;  of  the  same 
chapter  provides:  "No  person  shall  drive  a 
motor  vehicle  or  motor  bicycle  upon  any  pub- 
lic highway  in  this  State  at  a  speed  greater 
than  is  reasonable  and  proper  having  regard 
to  the  traffic  and  the  use  of  the  way  or  so 
as  to  endanger  the  life  or  limb  or  injure  the 
property  of  any  person."  The  statute  further 
provides  that  if  the  rate  of  speed  of  any  motor 
veiiicle  operated  upon  any  public  highway 
where  the  same  passes  through  the  closely 
built-up  business  portion  of  any  city,  town 
or  village  exceeds  ten  miles  an  hour,  or  if 
it  exceeds  fifteen  miles  an  hour  in  the  resi- 
dence portion  of  such  incorporated  city,  town 
or  village,  such  rates  of  speed  shall  be  prima 
facie  evidence  that  the  person  operating  such 
motor  vehicle  is  running  at  a  rate  of  speed 
greater  than  is  reasonable  and  [325]  proper, 
having  regard  to  the  traffic  and  use  of  the 
way,  or  so  as  to  endanger  the  life  or  limb  or 
injure  the  property  of  any  person.  Tlie  stat- 
ute then  provides  a  penalty  for  its  violation 
in  the  sum  of  $200. 

Plaintiif  in  error  is  presumed  to  have 
known  the  provisions  of  this  statute,  and 
that  a  Ford  automobile,  which  the  evidence 
shows  he  was  driving  and  with  which  the 
deceased  was  struck  and  killed  by  him, 
<2omes  clearly  within  the  statutory  definition 
of  the  term  "motor  vehicle."  It  was  not  nec- 
eesary  for  the  indictment  to  describe  the  par- 
ticular character  or  kind  of  the  motor 
vehicle  with  which  the  killing  was  accom- 
plished. The  defendant  was  informed  by  the 
indictment  of  the  particular  time  and  place 
that  the  killing  occurred,  and  was  as  well 
informed  of  the  crime  with  which  he  was 
charged  as  if  it  had  been  definitely  charged 
that  the  act  was  committed  by  the  felonious. 
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unl&wful  and  reckless  driving  of  an  automo- 
bile. Our  Criminal  Code  provides  that  every 
indictment  or  accusation  of  a  grand  jury 
shall  be  deemed  sufficiently  technical  and 
correct  which  states  the  offense  in  the  terms 
and  language  of  the  statute  creating  the 
offense,  or  so  plainly  that  the  nature  of  the 
offense  may  be  easily  understood  by  the  jury. 
Other  jurisdictions  have  sustained  indict- 
ments for  manslaughter  which  charged  the 
crime  to  have  been  committed  with  a  "motor 
vehicle,  commonly  called  an  automobile,"  or 
as  done  with  "a  certain  automobile." 
(Schultz  V.  State,  89  Xeb.  34,  Ann.  Cas. 
•1912C  495,  130  N.  W.  972,  33  L.R.A.(N.S.) 
403;  State  v.  Watson,  216  Mo.  420,  115  S. 
W.  1011.)  The  term  "gun"  includes  a  va- 
riety of  fire-arms.  The  rule  is  generally 
recognized  that  in  describing  the  means  of 
killing,  if  the  nature  of  the  instrument  is 
given  as  a  "gun"  it  is  not  necessary  to  state 
the  kind  of  a  gun.  (Wharton  on  Homicide, 
— 3d  ed. — ^p.  852.)  The  indictment  in  this 
case  sets  forth  the  specific  acts  relied  on 
with  sufficient  certainty  and  definiteness  to 
fully  apprise  the  defendant  of  the  charge 
made  against  him,  and  the  court  did  not  err 
in  overruling  the  motion  to  quash. 

[326]  It  appears  from  the  evidence  in  the 
case  that  Seventh  avenue,  in  the  city  of  Rock 
Island,  is  one  of  the  busiest  thoroughfares  in 
the  city.  It  connects  that  city  with  Moline 
and  upon  that  avenue  traffic  comes  into  Rock 
Island  from  Davenport,  Iowa.  It  is  a  sort 
of  double  street,  with  a  series  of  ornamental 
boulevards  down  the  center,  except  at  the 
intersections,  containing  ornamental  shrub- 
bery, and  is  about  one. hundred  feet  in  width. 
There  is  a  street  car  track  on  either  side  of 
and  next  to  the  boulevard,  occupying  about 
nine  feet  of  the  street.  The  street  is  paved 
on  both  sides  of  the  boulevard,  with  brick 
where  the  street  car  lines  run  and  with  as- 
phalt between  the  street  car  lines  and  the 
outside  curbs  of  the  street,  and  the  intersec- 
tions are  paved  with  asphalt.  Forty- first 
street  is  paved  with  asphalt.  The  line  of 
travel  for  vehicles  is  between  the  street  car 
tracks  and  the  outside  curbs,  being  about 
seventeen  feet  wide,  the  distance  from  each 
outside  curb  to  the  curb  of  the  boulevard 
next  to  it  being  twenty-six  feet.  Forty-first 
street  runs  north  and  south  and  crosses 
Seventh  avenue  at  right  angles  and  is  sixty 
feet  wide.  The  paved  portion  of  Forty-first 
street,  is  thirty  feet  wide  from  curb  to  curb, 
but  it  is  paved  the  full  sixty  feet  in  width  at 
the  intersection.  The  ornamental  boulevard  in 
Seventh  avenue  is  sixteen-feet  wide.  The  en- 
tire block  on  the  south  side  of  Seventh  avenue 
from  Forty-first  to  Forty-second  streets  is  oc- 
cupied by  a  public  school  building.  At  the 
intersection  of  Fortieth  street  and  Seventh 
avenue, — just  one  block  west  of  the  intersec- 
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tion  of  Forty-first  street  and  Seventh  avenue, 
is  a  signboard  which  reads,  **Public  school — 
Speed  limit  ten  miles  an  hour/'  Seventh  ave- 
rue  from  Thirtv-ei<?hth  street  to  Fortv-sixth 
street  is  a  combined  business  and  residence 
district.  On  the  north  side  of  said  avenue 
between  those  limits  are  a  number  of  small 
retail  stores,  averaging  one  to  each  block 
between  Thirty-eighth  street  and  Forty-second 
street.  With  the  exception  of  the  block  on 
which  the  school  building  is  situated  Seventh 
avenue  is  closely  built  up  with  stores  and 
residence  buil$lings,  [327]  all  the  residences 
being  occupied  at  the  time  of  the  accident. 
On  the  morning  of  September  28,  1916,  Edwin 
Schernau,  a  six-year-old  boy  who  was  being 
kept  by  his  father  at  Bethany  Home  Orphan- 
age, situated  in  said  city  northwesterly  from 
the  scene  of  the  killing,  was  on  his  way  to 
attend  school  at  said  public  school  building. 
He,  with  three  other  small  children,  was 
traveling  east  on  the  north  side  of  Seventh 
avenue.  As  they  approached  Forty-first  street, 
where  it  was  necessary  to  cross  the  inter- 
section with  Seventh  avenue  to  reach  the 
school  building,  a  funeral  procession  com- 
posed entirely  of  automobiles  was  passing 
westward  on  the  north  side  of  Seventh  avenue 
and  for  some  time  had  the  crossing  blocked. 
The  three  children  with  the  Schernau  boy 
seeing  an  opening  in  the  procession  ran 
across  the  street,  but  the  Schernau  boy, 
apparently  afraid  to  venture  across,  waited 
on  the  north  side  of  the  avenue  on  the  curb 
on  the  west  side  of  Fortv-first  street.  While 
thus  waiting  there  came  another  break  in 
the  procession  just  at  the  intersection  of  said 
streets,  and  the  boy  started  on  a  run  across 
the  intersection  to  the  school  building.  The 
boll  had  rung  for  nine  o'clock  and  the  chil- 
dren were  hurrying  into  the  building.  On 
the  south  side  of  Seventh  avenue  three  motor 
vehicles  were  going  east.  One  of  them  was  a 
truck  loaded  with  lumber  and  driven  by 
Harry  Bauer,  who  was  accompanied  by  his 
brother,  William.  Another  was  a  black  taxi- 
cab.  The  third  was  a  Ford  touring  car  driven 
by  plaintiflf  in  error  as  a  jitney,  witli  three 
passengers  in  it.  Plaintiff  in  error  and  the 
taxi  driver  both  passed  the  truck  about  the 
middle  of  the  block  between  Fortieth  and 
Forty-first  streets.  Just  as  tlie  Schernau 
boy  was  crossing  the  intersection  plaintiff 
in  error's  car  struck  him,  knocking  him  to 
the  pavement  and  dragging  him  a  distance 
of  from  twentv-five  to  thirtv-five  feet  south- 
easterly  to  the  curbing  on  the  south  side,  at 
a  point  about  ten  or  fifteen  feet  east  of  the 
rounded  portion  of  the  curb  as  it  turned 
south  at  Fortv-first  street,  the  automobile 
describing  the  arc  of  a  [328]  circle  as  it 
swerved  to  the  right.  The  front  wheels  of 
the  car  passed  over  the  curb,  which  is  about 
jiix  inches  high,  and  the  left  rear  wheel  of 


the  car  carried  the  body  clear  up  to  and 
pinched  it  against  the  curb,  according  to  one 
of  the  witnesses  for  the  People.  According 
to  the  plaintiff  in  error's  own  testimony  the 
instant  before  he  struck  the  boy  he  turned 
his  car  to  the  right  and  threw  on  the  brakes, 
and  the  car  skidded  from  the  point  where  it 
hit  the  boy  clear  over  to  the  point  of  the 
curb,  and  the  front  wheels  ran  up  over  the 
curb  and  about  two  feet  beyond  its  north 
edge.  The  automobile,  when  stopped,  was 
pointing  north  and  south.  According  to  the 
testimony  for  the  People  the  boy  was  struck 
very  close  to  the  south  rail  of  the  street  rail- 
way and  the  body  dragged  in  front  of  the 
rear  wheel  to  the  pavement,  one  of  the 
People's  witnesses  stating  that  he  mlv^  where 
the  body  was  dragged  on  the  pavement  for  a 
distance  of  about  thirty-five  feet.  While 
plaintiff  in  error  and  his  witnesses  claimed 
that  the  car  was  running  about  eight  or  ten 
miles  an  hour  and  on  a  line  about  ^idway 
between  the  south  rail  of  the  railwav  and  the 
south  curb,  yet  the  plaintiff  in  error  stated 
on  cross-examination,  ^'When  I  hit  him  with 
the  car  he  was  running  near  the  track."  He 
also  stated  that  his  car  did  not  drag  the  boy 
over  three  or  four  feet,  yet  he  admitted  that 
the  bov  was  in  front  of  his  left  rear  wheel, 
near  the  south  curb,  when  the  car  stopped. 
The  evidence  on  behalf  of  the  People,  as  tes- 
tified by  two  of  the  witnesses,  was  that  the 
jitney  car  was  running  "every  bit  of  twenty 
miles  an  hour"  or  "not  less  than  twenty 
miles  an  hour,"  while  a  third  witness  esti- 
mated it  at  twenty  miles  an  hour.  As  it 
passed  the  truck  loaded  with  lumber,  and  up 
to  the  point  where  the  boy  was  struck,  the 
two  Bauers  testified  that  their  truck  was 
running  at  a  speed  of  thirteen  miles  an  hour, 
as  shown  by  their  speedometer,  and  that  the 
jitney  and  black  taxi-cab  were  racing,  the 
jitney  trying  to  pass  the  taxi-cab. 

[329]  We  think  the  evidence  clearly  shows 
the  guilt  of  plaintiff  in  error.  His  testimony 
that  he  shut  off  the  power  of  his  car  and  that 
his  car  simply  coasted  up  to  Forty-first  street 
from  the  middle  of  the  block  west  of  it,  which 
is  two  hundred  and  ten  feet  wide,  is  not  at 
all  supported  by  the  evidence.  The  physical 
fact  that  his  car,  with  the  rear  wheels  locked 
by  the  brakes  and  not  turning  but  skidding 
from  the  moment  the  boy  Avas  struck,  ran 
for  a  distance  of  from  twenty-five  to  thirty- 
five  feet  and  over  and  upon  a  curb  six  inches 
high,  is  entirely  inconsistent  with  his  con- 
tention and  is  proof  that  his  car  was  mov- 
ing at  a  very  high  rate  of  speed, — ^probably 
much  greater  than  tw^enty  miles  an  hour,— 
although  the  pavement  that  morning  was 
wet  and  slippery  on  account  of  rain  that  had 
previously  fallen.  He  admits  that  he  was 
well  acquainted  with  all  of  the  surroundings 
at  that  point  on  the  street;  knew  of  the  fact 
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that  the  school  buildiDg  was  just  ahead  of 
him  and  that  the  school  was  in  progress  and 
school  children  were  on  their  way  to  the 
building;  knew  all  about  the  signboard  at 
Fortieth  street ;  saw  the  funeral  procession  as 
he  was  approaching  Forty-first  street;  saw 
the  boy  from  the  middle  of  the  block  west  of 
that  street  and  until  he  was  struck  by  the 
car,  and  saw  him  running  across  the  inter-, 
section  towards  the  school  building^  All 
these  facts  should  have  suggested  caution 
on  his  part  while  moving  up  to  that  intersec- 
tion, and  he  should  have  had  his  car  moving 
at  such  a  speed  that  he  could  easily  have 
controlled  it.  The  evidence  demonstrates  to 
a  moral  certainty  that  he  was  driving  his 
car  at  a  very  high,  reckless  and  dangerous 
rate  of  speed,  in  violation  of  the  law,  and 
that  the  boy's  death  was  occasioned  thereby. 

Plaintiff  in  error  sought  to  discredit  one 
of  the  witnesses,  James  G.  Blythe,  by  the 
testimony  of  himself  and  another  witness, 
to  the  effect  that  Blythe,  on  the  morning  of 
the  accident  and  afterwards,  had  stated,  in 
substance,  tliat  plaintiff  in  error  was  not  to 
blame  for  the  death  of  the  [330]  child,  and 
later  on  said  in  other  conversations  that 
plaintiff  in  error  was  a  ^'damned  Jew"  and 
ought  not  to  be  running  jitney  busses,  and 
that  the  Jews  were  no  good  and  were  "hurt- 
ing us  all  in  business/*  This  testimony  was 
denied  in  toto  by  Blythe,  and  the  evidence 
shows  that  he  was  not  in  the  jitney  business 
but  was  in  the  advertising  business.  His  tes- 
timony does  not  disclose  any  animosity  to- 
ward  plaintiff  in  error  and  was  even  less 
hurtful  to  plaintiff  in  error  than  that  of  the 
Bauer  brothers.  The  positions  of  the  People's 
witnesses  on  the  morning  of  the  accident  were 
much  more  favorable  for  judging  the  speed  of 
the  automobile  than  those  of  plaintiff  in  er- 
ror, as  the  People's  witnesses  all  saw  the  au- 
tomobile before  it  passed  the  truck  of  the 
Bauers  and  while  it  was  passing  it  and  them, 
and  saw  it  all  the  time  from  the  time  it 
passed  the  truck  until  the  boy  was  hit.  The 
two  witnesses  for  plaintiff  in  error  were 
jitney  drivers  who  were  in  the  funeral  pro- 
cession and  saw  the  car  of  the  plaintiff  in 
error  as  it  approached  Forty-first  street  from 
positions  in  the  funeral  procession  east  of 
Fortv-first  street  and  on  the  north  side  of 
Seventh  avenue.  One  of  them  states  posi- 
tively that  he  did  not  see  or  notice  plaintiff 
in  error's  car  until  it  was  within  fifteen  or 
twenty  feet  from  the  point  where  it  struck 
the  bov. 

Affidavits  were  filed  in  support  of  the  mo- 
tion for  new  trial  on  the  ground  of  the  mis- 
conduct of  one  of  the  jurors,  who  was  alleged 
in  the  affidavits  to  have  talked  privately 
with  one  of  the  principal  witnesses  for  the 
prosecution  just  after  that  witness  had  testi- 
fied, and  that  that  juror  had  examined  the 


locality  where  the  accident  occurred  and 
gained  information  in  that  way  out  of  the 
presence  of  the  accused.  Counter-affidaviti 
were  filed  by  the  juror  and  by  two  other  per* 
sons,  including  said  witness,  from  which  the 
court  was  thoroughly  warranted  in  finding 
that  the  conversation  of  the  juror  and  the 
witness  had  no  relation  whatever  to  the  trial, 
and  that  the  juror  merely  passed  the  scene 
of  the  killing  from  his  home  to  the  court 
house  as  he  went  to  and  [331]  from  it  during 
the  progress  of  the  trial,  and  that  he  did 
not  make  any  view  of  the  locality  of  the  ac- 
cident for  the  purpose  of  gaining  any  informa- 
tion in  connection  with  the  trial  or  other- 
wise. Besides,  the  fact  that  during  the  prog- 
ress of  the  trial  the  juror  had  a  conversation 
with  one  of  the  witnesses  and  that  he  was 
at  the  locality  where  the  killing  occurred 
was  known  to  plaintiff  in  error  and  his  at- 
torney and  was  not  brought  to  the  attention 
of  the  court  until  after  the  motion  for  a  new 
trial  was  made. 

Plaintiff  in  error  is  also  in  the  same  posi- 
tion in  regard  to  the  alleged  prejudicial  re- 
marks of  the  State's  attorney  during  the 
argument  of  the  case,  in  which  he  is  alleged 
to  have  said  to  the  jury,  in  substance,  that 
if  plaintiff  in  error  was  convicted  he  would 
do  what  he  could  to  have  the  term  of  im- 
prisonment out  down  as  short  as  possible. 
No  objection  was  made  to  the  remarks  of  the 
State's  attorney  at  the  time  they  were  al- 
leged to  have  been  made,  and  the  court's  at^ 
tcntion  was  never  called  to  any  such  remarks 
except  by  affidavits  on  motion  for  a  new  trial. 
Such  a  question  cannot  be  reviewed  when 
raised  for  the  first  time  in  the  trial  court  by 
affidavits  in  support  of  a  motion  for  a^ew 
trial.  As  there  was  no  objection  made  to 
the  remarks  and  no  ruling  by  the  court  there 
is  no  action  of  the  court  to  be  reviewed. 
Mayes  v.  People,  106  III.  306,  40  Am.  Rep. 
698;  People  v.  Spira,  264  III.  243,  106  N.  E. 
241. 

The  People's  third  instruction  is  erroneous 
because  it  stated,  in  substance,  that  certain 
rates  of  speed  greater  than  those  mentioned 
in  the  statute  would  be  proof  of  negligence. 
By  the  statute  they  are  only  made  prima 
facie  evidence  of  negligence.  This  instruc- 
tion did  not  direct  a  verdict.  While  the  in- 
struction was  erroneous  we  do  not  think 
plaintiff  in  error  was  prejudiced  thereby. 
The  instructions  given  for  plaintiff  in  error 
plainly  informed  the  jury  that  before  they 
could  find  the  defendant  guilty  they  must 
not  onlv  find  that  the  deceased  was  struck 
by  the  defendant's  automobile  and  thereby 
killed,  but  they  must  also  find  (1)  that  at 
the  time  [332]  the  boy  was  killed  the  de- 
fendant was  running  his  automobile  at  a  rate 
of  speed  greater  than  allowed  by  law,  and 
must  further  find  from  the  evidence,  bevond 
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a  reasonable  doubt,  that  he  was  negligently 
running  his  automobile  in  reckless  disregard 
of  human  life,  at  a  time  and  place  where  so 
running  was  likely  to  destroy  life,  and  that 
his  act  in  that  respect  was  so  wanton,  reck- 
less and  grossly  negligent  as  to  amount  to 
criminal  negligence;  (2)  that  the  defendant 
must  not  only  have  been  committing  a  vio- 
lation of  some  law  or  ordinance  with  refer- 
ence to  the  operation  of  automobiles,  but 
such  a  violation  of  law  as  by  its  nature  and 
consequences  was  apparently  likely  at  that 
time  and  place  to  cause  such  an  injury  as 
Edwin  Schernau  suffered,  and  that  it  was  com- 
mitted by  the  defendant  in  utter  and  reckless 
disregard  of  such  consequences,  and  that  aa 
a  natural  result  of  such  unlawful  act  Scher- 
nau was  killed;  (3)  that  the  fact,  if  it  be  a 
fact,  that  the  defendant,  at  the  time  and  place 
where  the  deceased,  Edwin  Schernau,  received 
the  injury  which  caused  his  death,  was  driv- 
ing his  automobile  at  a  rate  of  speed  greater 
than  is  allowed  by  law,  and  in  consequence 
thereof  the  injury  occurred,  is  not,  of  itself, 
sufficient  to  justify  the  finding  that  the  de- 
fendant is  guilty.  The  .foregoing  propositions 
were  repeatedly  given  to  the  jury,  who  were 
then  given  a  definition  of  criminal  negligence 
in  this  language:  "By  the  term  'criminal 
negligence,'  as  used  in  these  instructions,  is 
meant  not  simply  such  negligence  as  might 
be  the  foundation  of  a  suit  for  damages  by 
the  person  injured  thereby,  but  something 
more  than  that.  Negligence,  to  become  crim- 
inal, must  be  reckless,  wanton,  and  of  such  a 
character  as  shows  an  utter  disregard  of  the 
safety  of  others  under  circumstances  likely 
to  cause  injury."  The  jury  were  then  in- 
structed, as  a  closing  part  of  such  instruc- 
tion defining  criminal  negligence,  that  unless 
they  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  was 
guilty  of  criminal  negligence  as  defined  in 
the  instruction,  and  that  the  boy  was  killed 
as  the  direct  [333]  jresult  of  such  criminal 
negligence,  they  should  find  the  defendant  not 
guilty.  We  do  not  think  it  is  possible  that 
the  jury  could  have  been  misled  by  the  er- 
roneous instruction  aforesaid,  after  a  careful 
reading  and  consideration  of  all  the  instruc- 
tions in  the  case. 

It  is  true,  as  contended  by  plaintiff  in 
error,  that  there  was  a  technical  error  in 
the  court's  giving  the  People's  sixth  instruc- 
tion, which  told  the  jury,  in  substance,  that 
the  intent  with  which  an  act  is  done  may 
be  proved  by  direct  and  positive  testimony, 
etc.  The  instruction  simply  had  no  place 
in  this  case,  and  it  was  not  applicable  in  a 
case  where  involuntary  manslaughter  is 
charged.  The  jury,  however,  could  not  have 
been  misled  by  it,  because  there  was  no 
claim  and  no  evidence  of  any  intent  on  the 
part  of  plaintiff  in  error  to  kill  the  deceased. 


It  was  not  necessary  to  prove  intent  to  kill, 
to  convict  plaintiff  in  error  of  involuntary 
manslaughter.  It  is  therefore  immaterial 
whether  the  jury  did  or  did  not  find  that 
there  was  such  an  intent,  and  the  instruction 
was  simply  inapplicable  and  could  not  figure 
in  the  question  of  guilt  or  innocence  of  the 
accused. 

We  have  these  propositions  as  to  the  giv- 
ing of  the  People's  erroneous  third  instruc- 
tion:  vThe  jury  were  improperly  told  by  that 
instruction   that   proof  of  greater   rates  of 
speed  than  those  mentioned  in  the  statute  in 
passing  on  the  public  highw^ay  through  a  city 
or  village  is  proof  6i  negligence,  but  follow- 
ing that  instruction   the  jury  were  further 
and  emphatically  told  that  proof  of  negligence 
is  not   sufficient  to   warrant  the   conviction 
of  plaintiff  in  error.     Under  such  instruc- 
tions he  could  not  have  been   convicted  of 
simple  negligence  or  for  a  simple  violation  of 
the  statute,  as  argued  by  his  counsel.     We 
must  add  to  this  the  further  proposition  that 
there  can  be  no  sort  of  question,  in  our  judg- 
ment, that  plaintiff  in  error,  from  the  time 
he  passed  the  truck  upon  which  the  Bauers 
were  riding  and  up  to  the  place  where  the 
boy  was  hit,  was  driving  his  car  at  a  much 
greater  rate  of  speed  than  fifteen  miles  an 
hour,  and   [334]   was  not  only  prima  facie 
guilty   of  violating  the   law   and  guilty   of 
ordinary  negligence,  but  was,  beyond  all  rea- 
sonable  doubt,   actually   guilty   of   criminal 
negligence.    There  could  have  been  no  time  or 
place  found  within   the  limits  of  said  city 
that  would  have  been  more  suggestive  to  a 
driver  of  an  automobile  of  care  and  caution 
in  driving  than  the  time  and  place  of  this 
killing.     All  the  surroundings  at  that  place 
at  that  time  were  equally  suggestive  of  cau- 
tion. We  do  not  think  that  plaintiff  in  error 
could  reasonably  expect  another  or  different 
verdict  than  the  one  upon  which  he  was  sen- 
tenced,  if  the  cause  were  re-tried. 

There  is  no  reversible  error  in  the  record^ 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 


NOTE. 

The  reported  case  sustains  a  conviction  of 
manslaughter  of  an  automobile  driver  who 
ran  into  and  killed  a  child  while  driving  past 
a  school  building  at  a  high  and  unlawful 
rate  of  speed.  The  criminal  liability  of  the 
owner  or  driver  for  injuries  inflicted  by  an 
automobile  is  discussed  in  the  notes  to  State 
v.  Campbell,  18  Ann.  Cas.  236,  and  Com.  v. 
Horsfall,  Ann.  Cas.  1914A  682.  See  also  the 
note  to  Westrup  v.  Com.  124  Am.  St.  Rep. 
316,  for  a  general  discussion  of  n^ligent 
homicide. 
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ment  for  plaintiff.    Defendant  appeals.    The 

facts  are  stated  in  the  opinion.    Affibmed. 
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Trial  —  Continuanee  —  Diseretion  of 
Court. 

A  motion  for  a  continuance  is  addressed  to 
the  discretion  of  the  court,  and  its  ruling 
will  not  be  reversed,  except  for  most  potent 
reasons. 

Continiiaiiee  in  Divorce  Case  —  Ab- 
sence of  Party. 

Where  defendant,  in  a  suit  for  divorce,  was 
present  with  his  counsel  in  court  on  March 
2Sth,  when  by  his  consent  the  case  was  set 
for  trial  April  4th,  without  then  informing 
the  court  of  necessity  of  his  being  absent  so 
near  before  that  date  as  to  prevent  his  pres- 
ence at  the  trial,  and  it  did  not  appear  that 
his  absence  before  the  trial,  which  prevented 
his  presence  at  the  trial,  was  due  to  a  court 
proceeding,  denial  of  continuance  because  of 
his  absence,  supported  by  a  telegram  merely 
announcing  his  inability  to  be  present  because 
of  guardianship  proceedings,  is  not  an  abuse 
of  discretion. 

[See  note  at  end  of  this  case.] 

Party  Bonnd  to  Appear  in  Two  Pro- 
oeedings  *  Absence  as  Gronnd  for 
Continnance. 

A  party  in  two  court  proceedings  in  dif- 
ferent places  is  bound  by  the  first  notice  of 
trial,  and  the  requirement  of  his  presence  at. 
that  trial  affords  a  ground  for  a  continuance 
of  the  other  proceeding. 

Absence  of  Witness  *  DiUeenoe. 

A  party  who  is  a  material  witness  in  his 
own  behalf  is  not  entitled  to  a  continuance 
because  of  his  absence,  unless  he  shows  that 
he  had  his  testimony  ready  for  use  at  the 
trial,  but  was  prevented  from  attending  the 
trial  by  some  obstacle  which,  by  the  exercise 
of  reasonable  diligence,  he  could  not  over- 
come, and  which  he  did  not  create  by  his  own 
voluntary  act. 

Denial  of  Continnance  —  Review  — 
Failure  to  Show  Oronnds. 

Where  the  record  fails  to  show  that  appel- 
lant, when  he  applied  to  the  trial  court  for 
a  continuance,  brought  -to  the  attention  of 
the  court,  by  his  affidavit  or  otherwise,  the 
fact  that  he  had  been  cited  to  appear  in 
another  court  on  the  day  of  the  trial,  the 
action  of  the  court  in  denying  the  continu- 
ance will  not  be  disturbed. 

Appeal  from  District  Court,  Washoe 
county:  Hahwood,  Judge. 

Action  by  Laura  A.  Neven,  plaintiff, 
against  James  H.  Neven,  defendant.     Judg- 


Sweeney  d  Morehouse  for  appellant. 
Dodge  d  Barry  for  respondent. 

[542]  McCarban,  J. — This  was  an  action 
for  divorce,  commenced  in  the  district  court 
of  Washoe  County  by  respondent.  Judg* 
ment  having  been«  rendered  for  respondent,  a 
decree  of  the  court  was  rendered  in  her  favor 
in  accordance  with  the  prayer  of  her  com- 
plaint. Appeal  is  taken  to  this  court  from 
the  order  denying  appellant's  motion  for  a 
new  trial. 

One  question  only  is  presented  to  this 
court  for  determination,  namely:  Was  it  an 
abuse  of  discretion  for  the  trial  court  to 
deny  appellant's  motion  for  a  continuance  of 
the  trial  of  the  case? 

The  record  discloses  that  on  the  2l8t  day 
of  March,  1914,  the  attorneys  for  the  re- 
spective parties  being  in  court,  the  trial  of 
the  case  was,  by  consent  of  said  attorneys, 
set  for  Thursday,  the  26th  day  of  March, 
1914,  at  [543]  10  o'clock  a.m.  It  further  ap- 
pears that  on  the  26th  day  of  March,  1914, 
at  the  hour  at  which  the  case  was  set  for 
trial,  the  plaintiff  appeared  in  court,  with 
hef  attorneys  and  witnesses,  to  proceed  with 
the  trial.  The  defendant,  at  that  time, 
through  his  attorneys,  presented  the  affidavit 
of  a  physician  in  furtherance  of  his  motion 
for  a  continuance.  The  affidavit  of  the  doctor 
was  to  the  effect  that  appellant  was  in  ill 
health  and  unable  to  be  present  at  the  trial. 

Upon  motion  of  counsel  for  the  appellant, 
the  case  was  continued,  and  on  Saturday,  the 
28th  day  of  March,  1914 — calendar  day  in 
the  district  court — appellant  and  respondent 
and  their  respective  attorneys  being  in  court, 
the  cause  was,  by  and  with  the  consent  of 
all  parties/  set  for  trial  for  Saturday,  the 
4th  day  of  April,  1914,  at  10:30  o'clock  a.m. 
of  that  day. 

On  Saturday,  the  4th  day  of  April,  1914, 
at  the  hour  set  for  the  commencement  of  the 
trial,  the  plaintiff  appeared  in  person  and 
with  her  attorneys  and  witnesses.  The  de- 
fendant was  not  present,  and  one  of  his  at- 
torneys presented  a  telegram  from  defendant 
in  furtherance  of  a  verbal  motion  for  con- 
tinuance. The  telegram,  admitted  and  filed 
in  furtherance  of  the  motion,  is  as  follows: 

Western   Union  Telegram 
Received  at   127   N.   Center   St.,  Reno,  Kev. 

Phone    436. 

Always  Open.  ^ 

13SFX7.    Filed  828AM. 

Elko,  Nev.,  Apl.  4,  1914. 
Sweeney  &  Morehouse,  Reno,  Nevada. 

Detained  here  unavoidably.  Guardianship 
matter  Lt*  Roy  Neven.    J.  H.  Neven.    832AM. 
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The  motion  of  appellant  being  resisted  by 
respondent  in  the  court  below,  the  respondent 
herself  took  the  stand  and  testified  with 
reference  to  appellant  going  to  Elko,  as  fol- 
lows: 

"Q.  Do  you  know  what  he  went  to  Elko 
for?  A  Well,  some  matter  pertaining  to  the 
estate  of  Roy  Neven. 

*Q.  His  nephew?    A.  Yes. 

'Q.  Was  it  going  to  be  beard  in  court,  or 
did  he  just  go  to  consult  with  attorneys? 
A.  Well,  he  talked  with  me  [544]  about  it 
Thursday,  and  he  said,  *WiIl  you  go  up  to 
Elko  with  me  and  have  Judge  Taber  cross- 
question  you?'  I  said,  *When?'  He  said, 
Tonight.  You  can  come  back  Friday  night.* 
I  said,  'No.  I  wouldn't  take  any  chances  on 
coming  back  Saturday  night,  because,'  I 
said,  *you  know  our  affair  comes  up  Satur- 
day.' I  said,  'Is  it  necessary  for  you  to  go 
tonight?*  He  said,  *Xo,  it  is  not;  but  I  will 
have  to  go  some  time  soon.' 

"Q.  Did  you  impress  upon  him  at  that 
time  the  importance  of  his  being  back  here 
at  this  time?  A.  Well,  we  talked  about  it. 
He  knew  for  a  certainty  it  would  come  up 
todavy  and  he  did  not  sav  when  he  went  out 
of  tlie  house  that  he  was  going  to  Elko;  just 
went  in  the  bathroom,  cleaned  up  and  went 
out;  didn't  say  anything  about  going  to  Elko 
to  me. 

"Q.  Has  he  told  you  at  any  time  that  he 
would  delay  the  trial  of  this  case?  A.  Oh, 
yes;  right  from  the  start  he  said  he  would 
delay  it  as  much  as  possible,  and  that  if  he 
had  his  way  it  never  would  come  to  trial." 

The  motion  of  appellant's  attorney  for  con- 
tinuance being  denied,  the  court  proceeded 
to  the  trial  of  the  case. 

At  the  conclusion  of  the  plaintiflf's  case, 
the  attorneys  for  appellant  again  renewed 
their  motion  for  a  continuance.  Jn  further- 
ance of  their  motion,  one  of  the  attorneys 
made  a  statement  under  oath  to  the  efTect 
that  on  Thursday.  April  2,  appellant  informed 
him  that  he  was  going  to  Elko,  concern  inn 
some  matter  in  probate;  that  he  then  and 
there  informed  appellant  that  this  cause  was 
set  for  the  morning  of  April  4,  at  10:30 
o'clock,  and  that  he  must  return  in  time  for 
this  matter  to  be  heard. 

The  motion  for  continuance  was  again  de- 
nied, anil,  no  evidence  oeing  offered  on  be- 
half of  defendant,  appellant  herein,  the  court 
rendered  judgment  for  the  plaintitT. 

Appellant  later  moved  the  court  for  a  new 
trial,  and,  in  furtherance  of  his  motion,  filed 
his  affidavit  setting  forth  the  reason  for  his 
absence  on  the  date  of  the  trial  of  the  cause. 
A  portion  of  his  affidavit  is  as  follows: 

"James  H.  Neven,  being  first  duly  sworn, 
deposes  and  says:  That  he  is  the  defendant 
in  the  above-entitled  [545]  action;  that  on 
Thursday,  the  2d  day  of  April,  1914,  defend- 


ant had  very  important  business  to  attend 
to  in  Elko,  county  of  Elko,  Nevada:  that  he 
took  the  train  from  Reno  for  Elko  on  the 
evening  of  Thursday,  April  2d,  with  full  in- 
tent and  purpose  of  returning  not  later  than 
Friday  evening,  April  3d;  that  he  knew  that 
the  action  above  entitled  as  against  him  wa« 
set  for  trial  at  10:30  o'clock  a.m.  of  the  4th 
day  of  April,  1914.  That  he  intended  to  go 
to  Elko  on  April  2d  and  return  to  Reno  on 
the  evening  of  April  3d,  so  as  to  be  ready 
for  participating  in  the  trial  and  defending 
himself  in  the  aforesaid  action  on  Saturday. 
April  4th,  at  10:30  a.m.  of  that  day.  That 
upon  his  arrival  in  Elko  he  had  certain 
conversations  and  business  dealings  with 
the  attorneys  of  Le  Roy  Neven,  whose  estate 
during  his  minority  was  under  control  of 
affiant  as  guardian,  and  his  business  deal- 
ings with  these  people,  to  wit,  the  attorneys 
for  Le  Roy  Neven,  was  to  enable  them  to  fix 
up  the  accounts  necessary  to  be  reported  by 
affiant  and  obtain  the  discharge  of  affiant 
as  guardian  of  the  said  Le  Roy  Neven.  That 
he  had  no  purpose,  design,  or  intent  in  going 
to  Elko,  Nev.,  to  interfere  with  the  trial  of 
this  cause  in  the  court  on  the  4th  day  of  April 
but  with  good  faith  and  with  good  intent  he 
thought  he  would  finish  the  business  he  had 
in  Elko,  Nev.,  and  return  on  the  evening  of 
April  3d,  so  as  to  be  ready  for  trial  the  morn- 
ing of  April  4th.  That 'train  No.  5  of  the 
Southern  Pacific  Railroad  Company  from  El- 
ko, which  is  due  in  Reno  at  8:50  A.M.,  April 
4th,  was  6  hours  and  45  minutes  late,  render- 
ing it  impossible  for  defendant  to  appear  in 
court  and  participate  in  defending  said  cause 
and  having  a  hearing  of  said  cause  on  the 
4th  day  of  April  as  aforesaid.  That-  it  was 
through  no  fault  or  neglect  of  this  defendant 
that  he  was  not  present  at  the  trial  and  would 
be  prepared  to  defend  the  said  action,  but, 
by  reason  of  the  fact  that  train  No.  .3  was 
6  hours  and  45  minutes  late,  affiant  did  not 
arrive  in  Reno  until  after  3  o'clock  p.m.  of 
Saturday,  April  4th.  That  realizing  that 
he  could  not  return  by  reason  of  the  fact 
that  the  said  train,  over  which  he  had 
[546]  no  control,  was  6  hours  and  4o  minutes 
late,  he  (affiant  sent  a  telegram  to  H.  V. 
Morehouse,  one  of  his  counsel,  stating  that 
he  was  unable  to  be  present  and  was  unavoid- 
ably detained,  hoping  thereby  that  his  counsel 
(the  said  II.  V.  Morehouse)  would  be  enabled 
to  obtain  a  continuance  of  this  cause  at  least 
for  the  purpose  of  taking  the  testimony  which 
would  be  offered  by  the  defendant  in  person 
and  by  his  witnesses." 

It  is  needless  for  us  to  cite  authority  in 
support  of  a  proposition  that  has  become 
almost  universally  recognized:  That  a  mo- 
tion for  continuance  is  addressed  to  the  dis- 
cretion of  the  court.  The  reason  for  this  rule 
is  manifest.     The  trial  court  is  apprised  of 
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all  the  circumstances  concerning  the  case  and 
the  previous  proceedings,  and  has  before  it 
the  parties,  from  whose  conduct  and  utter- 
ances it  has  opportunity  to  judge  as  to 
'Whether  or  not  the  motion  is  made  in  good 
faith,  or  as  to  whether  or  not  deception  and 
fraud  are  being  perpetrated  on  the  court 
with  a  view  to  delaying  the  proceedings.  It 
is  for  these  reasons  that  courts  of  review 
generally  have  taken  a  position  that  the  ac- 
tion of  a  trial  court,  in  granting  or  denying 
a  motion  for  continuance,  will  not  be  re- 
versed, except  for  the  most  potent  reasons. 

The  rule  has  been  laid  down  by  some  courts 
(and,  in  our  judgment,  advisedly  so)  that  a 
greater  degree  of  liberality  should  be  accord- 
ed in  matters  of  continuances  in  divorce  cases 
than  in  any  other  civil  actions;  the  reason 
for  this  being  that  the  public,  as  well  as  the 
parties  to  the  action,  are  interested  in  the 
result  of  the  suit.  However  this  may  be,  we 
concur  in  the  expression  of  the  Supreme  Court 
of  California,  in  the  case  of  Barnes  v.  Barnes, 
95  Cal.  171,  30  Pac.  298,  16  L.R.A.  660,  that 
a  defendant  must  be  held  to  the  exercise  of 
good  faith  and  diligence,  and  cannot  be  heard 
to  complain  if  the  failure  to  present  his  de- 
fense results  from  an  attempt  to  subordinate 
the  business  of  the  court  to  his  own  business 
engagements  and  convenience. 

The  statement  of  appellant,  made  in  his 
affidavit,  [547]  makes  no  attempt  to  establish 
that  appellant  was  required,  either  by  court 
process  or  the  pendency  of  court  proceedings, 
or  even  by  urgent  or  imminent  business  en- 
gagements, to  be  in  Elko  either  on  April  2, 
3,  or  4.  The  record  fails  to  disclose  that  any 
proceedings  were  pending  in  any  court  in 
Elko,  or  elsewhere,  in  which  appellant  was 
directly  or  indirectly  concerned.  The  most 
that  can  be  so  id  for  the  affidavit  of  appellant 
is  that  it  attempts  to  set  forth  that  he  had 
very  important  business  to  attend  to  in  Elko; 
that  upon  arrival  in  Elko  he  had  certain 
conversations  and  business  dealings  with  the 
attorneys  of  Le  Roy  Nevcn,  whose  estate, 
during  his  minority,  was  under  the  control 
of  affiant  as  guardian;  that  his  business  deal- 
ings in  this  respect  with  these  people,  to  wijt, 
the  attorneys  for  Leroy  Neven,  were  to  enable 
them  to  fix  up  the  accounts  necessary  to  be 
reported  by  affiant  and  obtain  the  discharge 
of  affiant  as  guardian  of  said  Le  Roy  Neven. 
Nothing  in  the  affidavit  indicates,  even  infer- 
entially,  that  this  business  transaction  with 
the  attorneys  of  Le  Roy  Neven  was  a  matter 
imminent,  urjrent,  or  pressing,  or  one  -which 
demanded  or  required  the  presence  of  appel- 
lant upon  either  the  2d,  3d,  or  4th  day  of 
April,  or,  in  fact,  upon  any  other  particular 
date.  Nothing  appears  in  the  record  which 
tends  to  contradict  the  testimony  of  Mrs. 
Neven,  the  respondent  herein,  wherein  she 
states  that  she  cautioned  appellant,  prior  to 
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his  departure  for  Elko,  and  said,  "Is  it  neces- 
sary for  you  to  go  tonight?"  to  which  he 
replied,  "No,  it  is  not;  but  I  will  have  to  go 
some  time  soon."  Counsel  for  appellant,  in 
their  brief,  urge  that  this  business  in  Elko 
was  a  court  proceeding,  in  which  appellant 
was  an  interested  party,  but  this  is  nowhere 
supported  by  the  record,  nor  even  by  the 
affidavit  of  appellant. 

The  record  discloses  that  appellant  was 
present  in  court  on  the  28th  day  of  March, 
with  his  attorney;  that  on  that  date,  by  his 
consent,  the  case  was  set  for  trial  on  April  4. 
If  a  visit  to  Elko  was  urgent  or  pressing,  he 
should  have  brought  such  matter  to  the  at- 
tention of  the  court,  or  at  [548]  least  made 
some  effort  to  have  this  case  set  at  a  date 
more  convenient  to  him;  and  even  though  it 
was  a  court  proceeding  in  Elko  at  which,  by 
reason  of  his  interest  therein,  he  was  required 
to  be  present,  if  those  proceedings  had  been 
set  prior  to  the  28th  day  of  March,  he  must 
have  been  cognizant  of  that  fact,  and  should 
have  urged  that  matter  at  the  setting  of  this 
case.  If  it  was  a  court  proceeding  in  Elko, 
in  which  his  presence  was  urgent  and  the 
date  of  that  proceeding  was  set  after  the  28tli 
day  of  March,  he  was  bound  by  the  first  no- 
tice of  trial,  and  the  requirement  for  his 
presence  at  the  trial  of  this  cause  would  have 
been  reasonable  ground  for  a  continuance  in 
the  Elko  proceeding.  (Finan  v.  Millmore,  1 
Mich.  N.  P.  172. ) 

It  is  unnecessary  for  us  to  dwell  upon  such 
rules  and  observations  as  have  been  made  by 
either  this  or  other  courts  upon  the  subject 
of  the  absence  of  witnesses  as  a  ground  for 
continuance  in  civil  cases.  Such  rules  and 
observations  are  not  strictly  applicable  to  the 
matter  at  bar.  In  this  case  the  absent  wit- 
ness was  the  party  defendant  himself;  and 
he  is  bound  by  a  different  rule  from  that 
which  might  be  applicable  if  the  absent  wit- 
ness were  one  in  no  wise  interested  in  the 
suit,  in  that,  as  a  general  proposition,  a 
stricter  showing  of  good  cause  is  required. 
(6  R.  C.  L.  551.) 

"A  party  who  is  a  material  witness  in  his 
own  behalf,"  says  the  Appellate  Court  of 
Illinois,  "must  have  his  testimony  ready  for 
use  at  the  trial,  unless  prevented  from  so 
doing  by  some  obstacle  which  by  the  exercise 
of  reasonable  diligence  he  cannot  overcome, 
and  the  obstacle  should  not  be  one  which  he 
has  created  by  his  own  voluntary  act.  If  he 
allows  considerations  of  business  or  pleasure, 
or  even  regard  for  his  own  health,  to  call  him 
away  at  a  time  when  his  suit  is  liable  to  be 
called  for  trial  and  thereby  he  loses  the 
benefit  of  his  own  testimony,  he  must,  ordi- 
narily, suffer  the  consequences."  ( Schlesinger 
V.  Nunan,  26  111.  App.  525.) 

The  expression  of  the  Supreme  Court  of 
California  in   [549]  the  Barnes  case,  supra, 
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was  again  referred  to  approvingly  in  the  case 
of  Kasson's  Estate,  141  Cal.  33,  74  Pac.  436, 
and  is  generally  cited  as  a  leading  case  upon 
the  subject.  (6  R.  C.  L.  651;  Ann.  Caa. 
1914B  360.) 

It  must  be  observed  that  the  telegraphic 
communication  from  the  appellant  to  his  at- 
torney, filed  in  the  district  court  in  further- 
ance of  the  motion  for  continuance  on  the 
4th  day  of  April,  made  no  mention  of  the 
delayed  train  as  being  the  cause  of  the  ab- 
sence of  appellant.  The  telegram  was  filed 
at  Elko  at  twenty-eight  minutes  after  8 
oVlock  on  the  morning  of  the  4th  day  of 
April,  and  makes  no  intimation  that  appel- 
lant was  or  would  be  on  the  delayed  train 
No.  5.  It  says:  "Delayed  here  unavoidably. 
Guardianship  matter  Le  Roy  Neven." 

If  the  lateness  of  train  No.  5  had  been  the 
real  cause  of  the  absence  or  delay  of  appel- 
lant, it  would  have  been  a  simple  matter  to 
make  mention  of  that  fact  in  the  telegram. 
Moreover,  in  the  motion  for  continuance, 
made  by  the  attorneys  for  appellant  on  April 
4,  there  was  no  mention  of  appellant  being 
on  this  delayed  train,  or  that  he  would  arrive 
on  the  delayed  train,  or  within  any  reason- 
able time.  A  showing  to  this  effect,  made 
properly  and  in  good  faith,  might  have  been 
at  least  a  reasonable  ground  to  warrant  the 
trial  court  in  continuing  the  hearing  until 
the  arrival  of  the  defendant.  But  in  the 
record  we  find  no  assurance  given  that  the 
defendant  would  be  able  to  attend  the  trial 
at  any  designated  time. 

The  affidavit  of  appellant,  filed  in  further- 
ance of  his  motion  for  a  new  trial  and  made 
the  basis  of  his  appeal  in  this  case,  states 
that  his  object  in  sending  this  telegram  was 
the  hope  that  thereby  his  counsel  would  be 
enabled  to  obtain  a  continuance  of  this  cause, 
at  least  for  the  purpose  of  taking  the  testi- 
mony, which  would  be  oflfered  by  defendant 
in  person  and  by  his  witnesses.  In  this  re- 
ppect,  the  record  discloses  that  no  witnesses 
were  in  attendance  upon  the  trial,  by  sub- 
poena or  other  process  of  the  court,  on  behalf 
of  appellant.  If,  however,  witnesses  on  be- 
half of  appellant  had  been  present  at  the 
[550]  time  of  trial,  the  absence  of  appellant 
would  not  have  precluded  his  attorney  from 
introducing  such  testimony,  bearing  upon  the 
case,  as  might  be  adduced  from  those  wit- 
nesses. The  record  discloses  neither  the  pres- 
ence of  anv  witnesses  on  behalf  of  defendant, 
nor  that  any  witnesses  were  placed  upon  the 
stand  in  his  behalf,  nor  testimony  of  any 
kind  or  character  oflfered,  either  in  contradic- 
tion of  the  allegations  of  respondent's  com- 
plaint or  in  support  of  appellant's  cross- 
complaint.  Moreover,  the  counsel  for  appel- 
lant who  made  his  statement  under  oath  in 


furtherance  of  his  motion  for  continuance,  at 
the  conclusion  of  respondent's  case,  made  no 
intimation  that  any  witnesses  were  present 
on  behalf  of  appellant. 

From  the  record  as  it  is  before  us  we  find 
nothing  that  would  support  appellant's  con- 
tention that  it  was  an  abuse  of  discretion 
for  the  trial  court  to  deny  the  motion  for 
continuance. 

It  follows  that  the  order  denying  appel- 
lant's motion  for  a  new  trial  should  be 
affirmed. 

It  is  80  ordered. 

On  Petition  fob  Rehkabing. 

McCabban,  J. — Counsel  for  appellant,  ia 
their  petition  for  rehearing,  make  the  fol- 
lowing assertion: 

''At  the  same  time,  the  fact  exists  that 
Neven  was  cited  into  court  at  Elko  County, 
to  make  an  accounting  for  the  guardianship 
of  Le  Roy  Neven,  his  nephew." 

If  the  statement  of  counsel  for  appellant 
here  quoted  were  supported  by  the  record 
before  us  to  any  extent  whatever,  then  a  rule 
might  apply  in  favor  of  appellant  different 
:  from  that  asserted  in  the  former  opinion  of 
this  court.  The  fact  is,  however,  that  this 
.  assertion  is  unsupported  by  anything  in  the 
record  before  us.  The  affidavit  of  appellant: 
filed  in  the  court  below  in  furtherance  of  his 
motion,  makes  no  such  declaration.  In  the 
statements  [551]  made  by  counsel  for  appel- 
lant before  the  trial  court  on  the  day  of  the 
trial,  in  explanation  of  the  absence  of  appel- 
lant and  in  furtherance  of  the  motion  for  a 
continuance,  there  is  nothing  indicating  that 
appellant  Neven  had  been  "cited  into  court 
in  Elko,"  or  that  appellant  had  been  called 
there  by  any  process  issued  out  of  any  court. 
And  it  may  be^not  out  of  place  to  ob.«)erve 
here  that,  had  any  citation  or  process  issued 
calling  for  the  presence  of  the  appellant 
Neven,  it  would  have  been  a  simple  matter 
to  have  produced  the  same  in  the  trial  court 
either  in  furtherance  of  the  motion  for  a 
continuance  or  as  a  part  of  the  affidavit  of 
appellant,  and  the  same  would  thereby  have 
become  a  part  of  the  record  before  this  court. 

The  testimony  of  the  respondent,  Mrs. 
Neven,  in  detailing  a  conversation  between 
herself  and  appellant  relative  to  his  going 
to  Elko,  sets  forth  that  on  Thursday,  April 
2,  when  appellant  invited  her  to  go  with  him 
to  Elko,  she  inquired  of  him:  "Is  it  neces- 
sary for  you  to  go  tonight?"  To  which  he, 
the  appellant,  answered:  "No,  it  is  not; 
but  I  will  have  to  go  some  time  soon." 

Petition  for  rehearing  should  be  denied. 

It  is  so  ordered. 
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NOTE. 


Continuanoes  in  DWoToe  Cases. 

The  purpose  of  this  note  is  to  review  the 
recent  decisions  with  respect  to  the  granting 
of  continuances  in  divorce  cases.  The  earlier 
cases  are  discussed  in  the  not^  to  Hyser  ▼. 
Hyser,  Ann.  Cas.  1914B  356. 

The  rules  as  to  the  granting  of  a  continu- 
ance are  more  liberal  in  a  divorce  case  than 
in  other  cases  for  the  reason  that  ''in  such 
causes  the  state  has  an  interest."  Clayton 
V.  Clayton,  71  W.  Va.  666,  77  S.  E.  137. 

"Large  discretion  is  vested  in  trial  courts 
with  reference  to  a  continuance."  Rogers  v. 
Rogers,  57  Colo.  132,  140  Pac.  193. 

"It  is  the  duty  of  the  trial  court  in  such 
cases  wisely  to  exercise  its  discretion  to  the 
end  that  society  and  the  public  receive  no 
detriment  in  proceedings  affecting  the  insti- 
tution of  marriage."  Dwire  v.  Dwire,  86  Vt. 
474,  86  Atl.  164. 

In  Rogers  v.  Rogers,  57  Colo.  132,  140  Pac. 
193,  an  application  was  made  for  a  continu- 
ance on  the  ground  of  the  absence  of  a  wit- 
ness, the  defendant  interposing  an  affidavit 
wherein  he  stated  that  he  had  been  endeavor- 
ing to  learn  the  whereabouts  of  the  witness 
for  two  weeks  previous  to  the  time  when  the 
continuance  was  asked  for.  There  was  no 
reason  assigned  why  he  did  not  commence  his 
efforts  at  an  earlier  date.  In  sustaining  the 
denial  of  a  continuance  the  court  said:  "The 
showing  in  support  of  such  a  motion  must 
be  upon  affidavit  from  which  it  appears  that 
the  moving  party  has  used  due  diligence  to 
procure  the  attendance  of  the  witness  whose 
testimony  it  is  claimed  is  material."  So  in 
Johnston  v.  Johnston  (R.  I.)  94  Atl.  257, 
the  defendant  asked  for  a  continuance  of  a 
petition  to  vacate  a  decree  of  divorce  for  the 
purpose  of  securing  the  deposition  of  a  wit- 
ness then  in  California,  which  he  claimed 
would  show  that  the  plaintiff  was  not  a  resi* 
dent  of  Rhode  Island  at  the  time  the  suit 
for  divorce  was  filed.  The  application  was 
made  after  the  petitioner  had  produced  tes- 
timony in  support  of  his  petition.  Denying 
the  application  the  court  said  that  diligence 
had  not  been  exercised  and  that  the  applica- 
tion was  made  evidently  for  delay. 

But  in  Clayton  v.  Clayton,  71  W.  Va.  656, 
77  S^  E.  137,  an  application  by  the  wife  for 
suit  money  and  for  time  to  procure  evidence 
in  defense  was  held  to  have  been  improperly 
denied  though  it  was  not  made  until  after 
the  husband  had  completed  the  taking  of 
depositions  in  support  of  his  case.  The  court 
said:  "A  divorce  by  agreement  of  the  par- 
ties, express  or  implied,  is  inhibited  by  law. 
Maintenance  of  the  policy  of  the  law  enjoins 
allowance  of  opportunity  to  each  party  for 
full  presentation  of  his  side  of  the  contro- 
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versy.  Out  of  it  arises  power  in  the  courts 
to  compel  the  plaintiff  to  pay  an  impecunious 
defendant  money  with  which  to  defray  the 
cost  of  full  defense.  The  law  accords  to  the 
parties  equal  facilities  for  presenting  their 
cases  and  the  courts  enforce  the  right  thereto. 
Bish.  Mar..  Div.  &  Sep.  sec.  976.  Delay  inci- 
dental to  the  enforcement  thereof  is,  there- 
fore, contemplated  and  authorized  by  law. 
Application  of  these  principles  discloses  a 
clear  right  to  a  continuance,  which  the  court 
could  not  properly  disregard  or  deny." 

In  Potts  V.  Potts,  80  Wash.  302,  142  Pac. 
449,  the  court  refused  a  continuance  on  the 
ground  of  surprise  the  defendant  urging  that 
he  was  taken  by  surprise  because  of  the  plain- 
tiff's statement  that  the  ceremony  of  marriage 
was  performed  at  a  certain  time,  by  a  minis- 
ter, with  witnesses  present.  The  court  held 
that  when  the  complaint  was  served  on  the 
defendant  he  was  informed  thereby,  that  the 
plaintiff  would  testify  that  the  marriage  had 
taken  place  at  the  time  and  place  specified 
therein,  and  that  it  was  incumbent  on  him, 
if  he  desired  to  know  who  performed  the  cere- 
mony and  the  witnesses  thereto,  to  propound 
interrogatories  to  the  respondent  regarding 
the  ceremony  and  the  witnesses. 

In  Dwire  v.  Dwire,  86  Vt.  474,  86  Atl.  164, 
the  court  said,  with  reference  to  a  general 
continuance  granted  in  the  hope  that  a  recon- 
ciliation of  the  spouses  might  take  place: 
"This  was  in  accordance  with  a  course  of 
procedure  in  divorce  cases  which  in  the  dis- 
cretion of  the  court  has  long  obtained  in 
this  state  when  the  circumstances  of  the  case 
are  such  that  the  interests  of  the  parties  or 
of  the  public  may  seem  to  be  better  conserved 
thereby,  which  several  interests  must  be  re- 
garded in  the  administration  of  the  law. 
The  continuance  may  be  general,  or  it  may 
be  special  and  accompanied  with  an  order 
for  further  proceedings,  as  for  instance,  the 
production  of  more  evidence,  or  the  testi- 
mony of  the  libelee,  or  some  particular  per- 
son not  then  at  hand.  In  the  latter  case,  it 
should  seem  that  at  the  succeeding  term,  the 
court  being  of  the  same  judges,  the  trial  may 
proceed  from  where  it  left  off  when  the  con- 
tinuance was  ordered.  See  Foster  v.  Red- 
field,  50  Vt.  285.  But  when  the  continuance 
is  general  with  no  findings  of  fact  placed 
upon  record,  as  in  the  case  at  bar,  it  is  tan- 
tamount to  a  refusal  to  proceed  further  with 
that  hearing,  or  to  make  any  decree  on  the 
evidence  received  therein.  It  leaves  the  case 
as  if  no  hearing  on  the  merits  had  been  had, 
and  any  decree  rendered  at  a  subsequent  term 
must  be  as  the  result  of  a  trial  de  novo. 
This  is  the  practical  effect  of  such  procedure 
with  a  general  continuance  in  cases  of  this 
character,  and  acting  in  the  interests  of  the 
public,  as  it  stands  related  to,  and  affected 
by,  the  marital  relations,  we  are  not  disposed 
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to  pive  it  an  effect  which  will  permit  the 
granting  of  a  divorce  at  a  subsequent  term 
without  a  hearing  anew." 

It  is  held  in  the  reported  case  that  a  con- 
tinuance should  not  be  granted  by  reason  of 
the  absence  of  the  defendant,  where  he, 
though  claiming  he  was  cited  to  appear  in 
another  court,  submitted  no  proof  to  the 
trial  court  by  affidavit  or  otherwise  that  he 
Mras  under  any  process  to  appear  in  any  court. 
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Automobiles  *  Idability   of  Owner  — 
Injuvy  to  Guest. 

Where  a  person  invites  another  to  ride 
gratis  in  his  automobile,  there  is  a  gratuitous 
undertaking,  not  governed  by  rules  as  to  lia- 
bilitv  of  licensors. 

[See  note  at  end  of  this  case.] 

Negligence  •^  Degrees  of  Negligence. 

There  is  a  distinction  between  the  degrees 
of  negligence,  as  being  slight,  ordinary,  or 
gross. 

Antomobiles  —   Uability   of   Ow^ner  ^ 
Injury  to  Guest. 

The  rule  that  to  charge  a  person,  who  in- 
vites another  to  ride  in  his  automobile,  in 
doing  which  the  guest  is  injured,  with  lia- 
bility, gross .  negligence  must  be  shown,  does 
not  mean  that  the  same  ne<;ligence  must  ap- 
pear in  every  case  as  would  charge  a  gratui- 
tous bailee  with  liability  for  loss  of  the  goods, 
but  each  case  must  be  determined  upon  its 
own  facts. 

[See  note  at  end  of  this  case.] 

Same. 

Since  to  charge  a  gratuitous  bailee  gross 
negligence  must  be  shown,  and  since  the 
measure  of  liability  of  one  who  undertakes 
to  carry  another  gratis  is  the  same  as  that 
of  a  gratuitous  bailee,  where  a  person  invites 
another  to  ride  in  his  automobile,  in  doing 
which  the  guest  is  injured,  she  cannot  re- 
cover, in  the  absence  of  showing  of  gross 
negligence. 

[Sec  note  at  end  of  this  case.] 

Negligence  ^  Degrees  of  Negligence  — 
Gratuitous  Undertaking. 

Justice  requires  that,  to  make  out  liability 
in  case  of  a  gratuitous  undertaking,  plaintiff 
ought  to  prove  a  materially  greater  degree  of 
negligence  than  where  defendant  is  to  be  paid 
for  doing  the  same  thing. 


On  report  from  Superior  Court,  Middlesex 
county:    Dana,  Judge. 

Action  by  Frances  S.  H.  Massaletti,  plain- 
tiff, against  Mary  Fitzroy,  defendant.  Ver- 
dict for  defendant.  Case  reported  to  Supreme 
Judicial  Court.  The  facts  are  stated  in  the 
opinion.     Affirmed. 

Sawyer,  Hardy,  Stone  d  Morrison  and  E,  C. 
Stone  for  plaintiff. 

Whip^ple,  SeoATs  d  Ogden,  Sherman  L.  Whip- 
ple and  Jas.  M.  Hoy  for  defendant. 

[488]  LoRiXG,  J.— While  staying  with  the 
defendant  as  her  guest  the  plaintiff  at  the 
defendant's  invitation  went  out  with  the 
[489]  defendant  in  her  motor  car.  Tiie  car 
was  driven  by  a  chauffeur  furnished  by  the 
owner  of  the  garage  where  it  was  Icept. 
Through  the  negligence  of  the  chauffeur  the 
machine  was  overturned  and  fell  on  the  plain- 
tiff, causing  the  injuries  here  complained  of. 
The  jury  found  that  while  driving  the  ma- 
chine the  chauffeur  acted  as  the  defendant's 
servant,  and  this  finding  was  warranted  by 
the  evidence.  They  also  found  that  the  acci- 
dent was  caused  by  the  negligence  of  the 
chauffeur.  Upon  the  jury  making  these  find- 
ings the  judge  directed  the  jury  to  return  a 
verdict  for  the  defendant  and  reported  the 
case  to  this  court. 

"At  the  trial  the  plaintiff  did  not  claim 
that  the  jury  could  find  from  the  evidence 
gross  negligence  on  the  part  of  the  defend- 
ant.** There  was  no  question  of  negligence  on 
the  part  of  any  one  but  the  defendant's 
chauffeur  and  the  plaintiff  has  not  contended 
that  there  was.  We  therefore  construe  her 
concession  to  be  a  concession  that  she  did  not 
make  out  a  case  of  gross  negligence  on  the 
part  of  the  chauffeur. 

It  was  decided  in  West  v.  Poor.  106  Mass. 
183,  81  N.  E.  183,  124  Am.  St.  Rep.  541,  11 
L.R.A.(N.S.)  936,  that  a  defendant  who  in- 
vites a  plaintiff  to  ride  gratis  in  his  carriage 
is  liable  to  the  same  extent  that  a  gratuitous 
bailee  is  liable.  In  West  v.  Poor  a  milkman 
on  returning  to  his  wagon  after  delivering 
some  milk  found  in  it  tlie  plaintiff  and  some 
other  children.  He  did  not  order  them  out  of 
the  wagon  but  drove  on.  When  the  defend- 
ant stopped  to  make  the  next  delivery  the 
plaintiff  with  the  defendant's  assistance 
undertook  to  get  out  of  the  wagon,  and  while 
she  was  in  the  act  of  getting  out  the  horse 
started,  the  plaintiff  was  thrown  to  the 
ground  and  suffered  the  injuries  complained 
of  in  that  action.  That  case  was  disposed  of 
by  this  court  in  these  words  '*He  [the  de- 
fendant] did  nothing  and  said  nothing  to  in- 
vite them,  and  the  nearest  analogy  that  oc- 
curs to  us  is  that  of  a  self  invited  guest  in 
whose  presence  the  host  acquiesces  and  whoee 
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enjoyment  he  seeks  to  promote,  or  that  of  a 
gratuitous  bailee.  In  the  former  case  the 
degree  of  care  required  is  that  of  licensor  and 
licensee,  (Plummer  v.  Dill,  156  Mass.  426; 
Hart  ▼.  Cole,  156  Mass.  475),  which,  as  has 
often  been  said  requires  only  that  the  li- 
censor shall  not  set  traps  for  the  licensee 
and  shall  refrain  from  reckless,  wilful  or 
wanton  misconduct  tending  to  injure  him. 
Massell  v.  Boston  Elevated  R.  Co.  191  Mass. 
491.  In  the  latter  case,  in  order  to  ren- 
der the  bailee  liable,  it  must  appear 
that  he  has  been  guilty  [490]  of  culpa- 
ble negligence.  Whitney  v.  Lee,  8  ^letc. 
(Mass.)  91;  Nolton  v.  Western  R.  Corp.  15 
X.  Y.  444."  The  liability  ^*of  a  gratuitous 
bailee"  was  described  by  Chief  Justice  Shaw 
in  the  case  of  Whitney  v.  Lee,  cited  above,  in 
these  words:  Subject  to  these  remarks  upon 
the  application  of  these  distinctions  [as  to 
different  degrees  of  negligence],  we  think  it 
well  settled,  that  a  bailee  for  safe  keeping, 
without  reward,  is  not  responsible  for  the 
article  deposited,  without  proof  that  the 
losss  was  occasioned  by  bad  faith,  or  gross 
negligence.  This  rule  was  settled,  on  great 
consideration,  and  after  full  deliberation,  in 
f*oster  V.  Essex  Bank,  17  Mass.  479;  and  this 
supersedes  the  necessity  of  any  full  review 
of  the  authorities." 

The  plaintiff  in  effect  asks  us  to  overrule 
West  V.  Poor  so  far  as  the  second  ground 
goes  on  which  that  case  was  decided.  In  that 
connection  she  has  relied  upon  Patnode  v. 
Foote,  153  App.  Div.  494,  138  N.  Y.  S.  221; 
Pigeon  v.  Lane,  80  Conn.  237,  11  Ann.  Cas. 
371,  67  Atl.  886,  and  Beard  v.  Klusmeier,  158 
Ky.  153,  Ann.  Cas.  1915D  342,  164  S.  W.  319, 
50  L.R.A.  (N.S.)  1100.  In  addition  to  these 
cases  relied  upon  by  the  plaintiff,  there  are 
cases  to  the  same  effect  not  cited  by  her 
which  ought  to  be  considered  in  connection 
with  them.  We  take  them  up  in  their  order. 
The  first  of  these  cases  in  point  of  time  is 
Mayberry  v.  Sivey,  18  Kan.  291.  That  case 
was  decided  on  the  authority  of  this  state- 
ment of  Wharton  in  his  text-book,  on  negli- 
gence: "A  person  who  undertakes  to  do 
service  for  another  is  liable  to  such  other 
person  for  want  of  due  care  and  attention 
in  the  performance  of  the  service,  even  though 
there  is  no  consideration  for  such  under* 
taking.  The  confidence  accepted  is  an  ade- 
quate consideration  to  support  the  duty." 
But  Mr.  Wharton  is  of  opinion  that  in  the 
common  law  of  England  there  are  no  degrees 
of  negligence.  This  conclusion  is  based  on 
Mr.  W'harton's  contention  that  the  opinion  of 
Chief  Justice  Holt  in  Coggs  ▼.  Bernard,  2  Ld. 
Raym.  (Eng.)  909,  so  far  as  it  made  a  dis- 
tinction between  gross  and  ordinary  negli- 
gence was  based  on  a  misapprehension  as  to 
the  rule  of  the  civil  law.  See  Whart.  on  Negl. 
(2d  ed.)  §§  482-510.  Whether  different  de- 
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grees  of  negligence  are  known  to  the  common 
law  is  a  question  to  be  considered  by  itself 
and  taken  up  later  on.    The  next  case  in  point 
of  time  and  the  most  important  of  all  these 
cases  in  Pigeon  v.  Lane,  80  Conn.  237,  11  Ann. 
Cas.  371,  67  Atl.  886.     In  that  case  the  de- 
fendants had  sent  a  sleigh  in  charge  of  their 
servant,  Rinski  by  name,  to  bring  their  em- 
ployees to  their  work  and  there  was  evidence 
that   the   plaintiff  was   injured   by   Rinski's 
negligence.     The  presiding    [491]    judge   in- 
structed   the   jury    that    it   was   immaterial 
whether  the  defendants  were  bound  to  send 
the  sleigh  to  bring  the  plaintiff  to  his  work 
or  had  sent  'the  sleigh  gratuitously;  that  in 
either  case  Rinski  was  the  fellow  servant  of 
the   plaintiff   and    the    defendants    were    not 
liable.    The  Supi*eme  Court  of  Errors  of  Con- 
necticut decided  that  if  the  defendants  sent 
Rinski  gratuitously  he  was  not  the  plaintiff's 
felIo:w  servant  and  for  that  reason  the  appeal 
was  well  taken.    After  that  point  had  been  de- 
cided this  was  added   (at  page  241) :     "Al- 
though, if  the  plaintiff  was  injured  while  rid- 
ing upon  the  sleigh  as  a  mere  licensee,  the  de- 
fendants could  be  held  liable  only  for  their  ac- 
tive negligence  in  causing  the  injury — which 
would  include  their  own  or  their  servant  Rin- 
ski's  negligent  acts  by  which  the  danger  of 
riding  upon  the  conveyance  was  increased,  or 
a  new  danger  created,  while  the  plaintiff  was 
riding  under  such  license.     (Pomponio  v.  New 
York,  etc.  R.  Co.  66  Ck)nn.  528,  538) ,— the  alle- 
gation that  the  injury  was  caused  by  the  care- 
less, negligent  and  improper  driving  of  the 
conveyance  by  the  defendants'  servant,  in  such 
a  manner  that  it  collided  with  the  bridge,  is  a 
sufficient  averment  to  permit  proof  of  that 
negligence  which  would  render  the  defendants 
liable  as  licensors."    Pomponio  v.  New  York, 
etc.  R.  Co.  66  Conn.  528,  34  Atl.  491,  50  Am. 
St.  Rep.  124,  32  L.R.A.  530  (on  the  authority 
of  which  this  statement  in  Pigeon  v.  Lane  is 
founded)    was  a  case  where  on  the  findings 
made  the  plaintiff  was  crossing  the  defend- 
ant's track  for  his  own  convenience  at  a  place 
planked  as  a  crossing  but  where  neither  the 
plaintiff  nor  the  public  had  a  right  to  cross, 
and  was  injured  by  the  negligence  of  the  de- 
fendant in  the  operation  of  one  of  its  trains. 
It  was  held  that  while  the  plaintiff,  being  on 
the   defendant's   premises   for   his   own    con- 
venience, was  a  licensee  and  therefore  took 
the  defendant's  premises  as  he   found   them 
( in  the  absence  of  a  trap ) ,  the  defendant  was 
liable  for  injuries  suffered  by  the  plaintiff  by 
reason  of  active  negligence  in  the  operation 
of  its  trains.    Pomponio  v.  New  York,  etc.  R. 
Co.  was  decided  on  the  authority  of  Corrigan 
V.  Union   Sugar  Refinery,  98   Mass.  577,  96 
Am.  Dec.  685.    That  was  a  case  in  which  the 
plaintiff  was  proceeding  as  a  licensee  along 
an  alleyway  on  the  premises  of  the  defendant 
and  was  injured  by  the  negligence  of  the  de^ 
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fendant's  servants  in  throwing  down  beer 
barrels  into  the  alleyway.  In  Pomponio  v. 
New  York,  etc.  R.  Co.  ubi  [492]  auprn,  the 
court  quotes  a  reference  of  this  court  in  Stev- 
ens V.  Nichols,  155  Mass.  472,  475,  29  N.  E. 
1150,  15  L.R.A.  469,  to  the  doctrine  of  Corri- 
gan  V.  Union  Sugar  Refinery,  which  was  in 
these  words:  "The  licenser  has,  however,  no 
right  to  create  a  new  danger  while  the  license 
continues.  Oliver  v.  Worcester,  302  Mass. 
489,  602;  Corrigan  v.  Union  Sugar  Refinery, 
98  Mass.  577;  Corby  v.  Hill,  4  C.  B. 
(N.  S.)  656  [93  E.  C.  L.  556].  So  a 
railroad  company  which  allows  the  public 
habitually  to  use  a  private  crossing  of  its 
tracks  cannot  use  active  force  against  a  per- 
son or  .vehicle  crossing  under  a  license,  ex- 
press or  implied."  It  is  not  necessary  to  con- 
sider whether  this  reference  in  Stevens  v. 
Nichols  to  the  doctrine  of  Corrigan  v.  Union 
Sugar  Refinery  is  or  is  not  a  sufficiently  care- 
ful statement  of  that  doctrine  to  determine 
the  reason  on  which  it  is  founded  or  the  limi- 
tations to  which  it  is  subject.  The  rule  of 
Corrigan  v.  Union  Sugar  Refinery  is  a  rule  as 
to  the  liability  of  a  licensor  to  a  licensee. 
But  where  a  defendant  invites  a  plaintiff  to 
ride  gratia  in  his  carriage  the  question  is  not 
a  question  of  the  measure  of  liability  of  a 
licensor  to  a  licensee.  It  is  the  question  of 
the  measure  of  the  liability  assumed  in  case 
of  a  gratuitous  undertaking.  For  this  reason 
the  doctrine  of  Pomponio  v.  New  York,  etc. 
R.  Co.  and  of  Corrigan  v.  Union  Sugar  Re- 
finery (the  case  on  which  Pomponio  v.  New 
York,  etc.  R.  Co.  was  decided)  is  not  appli- 
cable in  the  case  at  bar  where  the  defendant 
invited  the  plaintiff  to  ride  gratis  in  her  car- 
riage. 

The  next  case  in  point  of  time  is  Patnode 
V.  Foote,  153  App.  Div.  494,  138  N.  Y.  S.  221. 
In  that  case  it  was  said  that  no  decision  upon 
the  point  had  been  found  in  New  York  but 
that  the  case  of  Pigeon  v.  Lane  in  Connecticut 
''Impresses  us  as  stating  the  true  rule." 
Without  further  discussion  the  court  followed 
the  opinion  in  Pigeon  v.  Lane.  The  next  case, 
Adams  v.  Tozer,  163  App.  Div.  761,  149  N.  Y. 
S.  163,  was  decided  on  the  authority  of  Pat- 
node  V.  Foote  and  of  Grimshaw  v.  Lake  Shore, 
etc.  R.  Co.  205  N.  Y.  371,  Ann.  Cas.  1913E 
571,  98  N.  E.  962,  40  L.R.A.(N.S.)  563.  The 
latter  was  a  case  where  the  plaintiff,  being  by 
license  of  the  Wabash  Railroad  Company  on 
an  engine  of  that  company,  was  injured  in  a 
collision  at  a  grade  crossing  of  the  rails  of 
the  Wabash  and  of  the  defendant  railroad 
company  caused  by  the  negligence  of  those 
operating  the  defendant's  engine.  It  was  held 
that  the  defendant  owed  the  plaintiff  the  duty 
of  exercising  due  care  not  to  injure  him  since 
he  was  lawfully  on  the  Wabash  [493]  engine 
and  that  it  was  immaterial  that  he  was  law- 
fully there  by  license  and  not  by  compensa- 


tion paid  by  him  to  the  Wabash  Railroad 
Company.    In  other  words  the  point  decided 
in  Grimshaw  v.  Lake  Shore,  etc  R.  Co.  ubi 
supra,  is  that  decided  in  Boutlier  v.  Maiden, 
226  Mass.  479,   116  N.   £.  251.     It  has  no 
bearing  upon  the  liability  of  a  defendant  who 
invites  a  plaintiff  to  ride  gratis  in  his  car- 
riage.    There  is  another  case  in  New  York 
(referrcfd  to  in  one  of  the  cases  to  be  con- 
sidered later  on)  namely,  Birch  v.  New  York, 
190  N.  Y.  397,  83  N.  E.  51,  18  L.R.A.(N.S.i 
695.    The  point  decided  in  that  case  was  th&t 
a  licensee  entering  on  the  wharf  of  a  licensor 
takes  the  property  as  he  finds  it.    In  making 
that  decision  the  court  said  obiter  that  the 
owner  of  land  is  liable  to  one  entering  upon 
it   as   licensee   for   active   negligence  on  its 
part;  that  is  to  say,  it  was  liable  in  a  case 
like  Corrigan  v.  Union  Sugar  Refinery.    The 
next  case  in  point  of  time  is  Lochhead  v.  Jen- 
sen, 42  Utah,  99,  129  Pac.  347.    In  that  case 
a  verdict  was  set  aside  on  the  ground  that  the 
plaintiff  was  allowed  at  the  trial  to  recover 
for  an  injury  not  alleged  in  the  complaint. 
After  setting  aside  the  verdict  on  that  ground 
the  court  (at  page  104)  said  with  respect  to 
a  new  trial:  that  there  was  nothing  in  the 
defendant's  contention  "that  'the  ride  in  the 
automobile  was  the  mutual  enjoyment  of  all 
three'  occupants,  and  since  the  plaintiff  did 
not  show  that  the  deceased  protested  against 
the  manner  of  its  operation  it  must  be  pre- 
sumed that  he  acquiesced  therein;  and  there- 
fore the  negligence,  if  any,  of  the  defendant 
must  be  imputed  to  the  deceased."    There  was 
nothing  else  in  the  case  which  bears  or  might 
be  thought  to  bear  upon  the  question  which 
we  have  under  consideration.    The  next  case 
in  point  of  time  is  Beard  v.  Klusmeier,  158 
Ky.   153,   Ann.   Cas.   1915D  342,   164   S.  W. 
319,  50  L.R.A.(N.S.)    1100.     That  case  was 
decided  without  discussion  on  the  authority 
of  Lochhead  v.  Jensen  and  Patnode  v.  Foote. 
The  next  is  Fitzjarrell  v.  Boyd,  123  Md.  497, 
91  Atl.  547.     That  case  was  decided  on  the 
authority  of  Huddy  on  Automobiles,  §  113; 
Patnode  v.  Foote,  Beard  v.  Klusmeier,  Pigeon 
V.   Lane,  Birch   v.   New   York,   Mayberry  v. 
Sivey  and  Lochhead  v.  Jensen.     After  citing 
these  authorities  the  court  said  at  page  506: 
"The  rule  announced  in  these  cases,  we  think, 
is  the  true  and  correct  rule,  and  is  controlling 
on  this  appeal."     There  was  no  further  dii* 
cussion  of  the  principles  involved  or  of  other 
decisions. 

It  is  apparent  from  this  review  of  the  de- 
cisions in  conflict  with  West  v.  Poor  that  the 
question  whether  they  are  or  are  not  correct 
[494]  depends  upon  the  question  whether  de- 
grees of  negligence  are  known  to  the  common 
law  and  whether  the  rule  of  Corrigan  v. 
Union  Sugar  Refinery  governs  the  liability  of 
a  defendant  who  invites  a  plaintiff  to  ride 
gratis  in  his  carriage.    Apart  from  the  que»- 
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tion  whether  degrees  in  negligence  are  a  thing 
known  to  the  common  law  (which  was  in 
reality  what  was  decided  in  the  negative  in 
Mayberry  v.  Sivey,  18  Kan.  291)  we  are  of 
opinion  that  these  cases  are  not  well  decided 
and  that  they  should  not  be  followed. 

Mr.  Wharton  is  not  alone  in  the  conclusion 
reached  by  him  that  no  such  a  thing  as  differ- 
ent degrees  in  negligence  is  known  to  the 
common  law.  It  was  said  by  Lord  Cranworth 
(then  Baron  Rolfe)  in  Wilson  v.  Brett,  11 
M.  &  W.  (Eng.)  113,  115,  116,  that:    "I  said 

1  could  see  no  difference  between  negligence 
and  gross  negligence — that  it  was  the  same 
thing,  with  the  addition  of  a  vituperative 
epithet."  In  Beal  v.  South  Devon  Ry.  3  H. 
&  C.  (Eng.)  337,  341,  Crompton,  J.,  in  de- 
livering the  judgment  of  the  Exchequer 
Chamber  said  that  it  was  a  mistake  to  say 
that  there  was  no  diflference  between  ordinary 
and  gross  negligence  "because  a  strict  line  of 
demarcation  cannot  be  drawn  between  them." 
And  in  Grill  v.  General  Iron  Screw  Collier 
Co.  L.  R.  1  C.  P.  (Eng.)  600,  both  Willes,  J., 
and  Montague  Smith,  J.,  expressed  their  dis- 
satisfaction with  the  term  gross  negligence. 
Willes,  J.,  went  so  far  as  to  say,  at  page  612 : 
"No  information,  however,  has  been  given  us 
as  to  the  meaning  to  be  attached  to  gross 
negligence  in  this  case;  and  I  quite  agree 
with  the  dictum  of  Lord  Cranworth  in  Wil- 
son V.  Brett  that  gross  negligence  is  ordinary 
negligence  with  a  vituperative  epithet, — a 
view  held  by  the  Exchequer  Chamber:  Beal 
V.  South  Devon  R.  Co.  [3  H.  &  C.  (Eng.) 
337].  Confusion  has  arisen  from  regarding 
negligence  as  a  positive  instead  of  a  negative 
word."  But  it  is  probable  that  an  end  was 
put  in  England  to  these  objections  to  the 
term  gross  negligence  by  the  decision  of  the 
i:'rivy  Council  in  Giblin  v.  McMullen,  L.  R. 

2  P.  C.  317,  the  judgments  of  which,  while 
not  binding  on  the  High  Court,  are  "entitled 
to  very  great  weight  indeed."  Dulieu  v. 
White  [1901]  2  K.  B.  669,  at  page  677.  That 
was  a  case  in  its  dramatic  as  well  as  in. its 
legal  aspects  like  Foster  v.  Essex  Bank,  17 
Mass.  479,  9  Am.  Dec.  168,  and  it  was  largely 
upon  the  authority  of  the  decision  in  Foster 
V.  Essex  Bank  that  Giblin  v.  McMullen  was 
decided.  la  delivering  the  judgment  [495]  of 
the  Privy  Council  in  Giblin  v.  McMullen, 
Lord  Chelmsford  said  at  pages  336,  337: 
"From  the  time  of  Lord  Holt's  celebrated 
judgment  in  Coggs  v.  Bernard,  in  which  he 
classified  and  distinguished  the  different  de- 
grees of  negligence  for  which  the  different 
kinds  of  bailees  are  answerable,  the  negligence 
which  must  be  established  against  a  gratuit- 
ous bailee  lias  been  called  'gross  negligence.' " 
After  referring  to  Ix)rd  Cranworth's  obser- 
vation in  Wilson  v.  Brett  and  to  the  fact  that 
**thi6  critical  observation  has  been  since  ap- 
proved of  by  other  eminent  judges,"  he  said: 


"Of  course,  if  intended  as  a  definition,  the 
expression  'gross  negligence'  wholly  fails  of 
its  object.  But  as  there  is  a  practical  difi'er- 
ence  between  the  degrees  of  negligence  for 
which  different  classes  of  bailees  are  responsi- 
ble, the  term  may  be  usefully  retained  as  de- 
scriptive of  that  difference.  ...  No  ad- 
vantage would  be  gained  by  substituting  a 
positive  for  a  negative  phrase,  because  the  de- 
gree of  care  and  diligence  which  a  bailee  must 
exercise  corresponds  with  the  degree  of  negli- 
gence for  which  he  is  responsible,  and  there 
would  be  the  same  difficulty  in  defining  the 
extent  of  the  positive  duty  in  each  case  as  the 
degree  of  neglect"  of  it  which  incurs  responsi- 
bility. In  truth,  this  difficulty  is  inherent  in 
the  nature  of  the  subject,  and  though  degrees 
of  care  are  not  definable,  they  are  with  some 
approach  to  certainty  distinguishable."  Gib- 
lin V.  McMullen,  ubi  supra,  established  the 
rule  laid  down  by  Chief  Justice  Holt  in  Coggs 
V.  Bernard,  2  Ld.  Raym.  909,  913,  that  to 
charge  a  defendant  in  case  of  gratuitous  bail- 
ment the  plaintiff  must  prove  gross  negli- 
gence, and  that  rule  has  been  applied  in  the 
only  cases  of  gratuitous  undertakings  which 
have  arisen  in  England  since  then.  In 
Moffatt  V.  Bateman,  L.  R.  3  P.  C.  115,  the 
question  to  be  decided  in  the  case  at  bar  was 
before  the  court.  It  was  held  by  the  Privy 
Council  that,  in  case  of  an  invitation  to  ride 
gratis  in  the  defendant's  carriage,  to  make 
out  liability  the  plaintiff  had  to  prove  gross 
negligence.  And  in  Coughlin  v.  Gillison, 
[1899]  1  Q.  B.  145,  it  was  decided  that,  in 
the  case  of  a  gratuitous  lencling  of  an  engine 
for  the  sole  benefit  of  the  borrower,  the  bor- 
rower to  make  out  liability  had  to  prove  a 
gross  neglect  on  the  part  of  the  lender.  In 
all  three  of  these  cases  the  decision  was  that 
the  plaintiff  took  nothing  because  he  hkd 
failed  to  make  out  gross  negligence. 

In  Philadelphia,  etc.  R.  Co.  v.  Derby,  14 
How.  468,  485,  [496]  486,  14  U.  S.  (L.  ed.) 
502,  Grier,  J.,  said :  "It  is  true  a  distinction 
has  been  taken,  in  some  cases,  between  simple 
negligence,  and  great  or  gross  negligence; 
and  it  is  said,  that  one  who  acts  gratuitously 
is  liable  only  for  the  latter.  But  this  case 
does  not  call  upon  us  to  define  the  difference 
(if  it  be  capable  of  definition),  as  the  verdict 
has  found  this  to  be  a  case  of  gross  negli- 
gence. When  carriers  undertake  to  convey 
persons  by  the  powerful  but  dangerous  agency 
of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and 
diligence.  And  whether  the  consideration  for 
such  transportation  be  pecuniary  or  other- 
wise, the  personal  safety  of  the  passengers 
should  not  be  left  to  the  sport  of  chance  or 
the  negligence  of  careless  agents.  Any  negli- 
gence, in  such  cases,  may  well  deserve  the 
epithet  of  'gross.' "  In  The  New  World  v. 
King,  16  How.  469,  474,  14  U.  S.    (L.  ed.) 
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1019,  Curtis,  J.  (after  pointing  out  that  the 
appellee  was  lawfully  upon  the  steamboat  of 
the  plaintiff)  said  that  it  was  not  necessary 
to  decide  whether  ''precisely  the  same  obli- 
gations in  all  respects''  attached  in  that  case 
as  in  case  of  an  ordinary  passenger  paying 
fare.  He  then  referred  to  the  statement  of 
Grier,  J.,  in  Philadelphia,  etc.  R.  Co.  v.  Derby, 
14  How.  468,  14  U.  S.  (L.  ed.)  502,  which  we 
have  just  quoted,  and  he  added:  "We  desire 
to  be  understood  to  reaffirm  that  doctrine." 
In  addition  he  said:  "The  theory  that  there 
are  three  degrees  of  negligence,  described  by 
the  terms  slight,  or  ordinary,  and  gross,  has 
been  introduced  into  the  common  law  from 
some  of  the  commentators  on  the  Roman  law. 
It  may  be  doubted  if  these  terms  can  be  use- 
fully applied  in  practice;"  he  then  refers 
among  other  cases  to  Wilson  v.  Brett,  11  M. 
&  W.  (Eng.)  113,  and  adds:  "Some  of  the 
ablest  commentators  on  the  Roman  law,  and 
on  the  civil  code  of  France,  have  wholly 
repudiated  this  theory  of  three  decrees  of 
diligence."  See  also  in  this  connection  Mil- 
waukee, etc.  R.  Co.  V.  Arms,  91  U.  S.  489, 
493-496,  23  U.  S.  (L.  ed.)  374;  Indianapolis, 
etc.  R.  Co.  V.  Horst,  93  U.  S.  291,  295,  296,  23 
U.  S.  (L.  ed.)  898;  Northern  Pac.  R.  Co.  v. 
Adams,  192  U.  S.  440,  24  S.  Ct.  408,  48  U.  S. 
(L.  ed.)  513.  But  in  the  case  of  New  York 
Cent.  R.  Co.  v.  Lockwood,  17  Wall.  357,  382, 
383,  21  U.  S.  (L.  ed.)  634,  Bradley,  J.,  said: 
"We  have  already  adverted  to  the  tendency  of 
judicial  opinion  adverse  to  the  distinction  be- 
tween gross  and  ordinary  negligence.  Strict- 
ly speaking,  these  expressions  are  indicative 
rather  of  the  degree  of  care  and  diligence 
which  is  due  from  a  party  and  which  he  fails 
to  perform,  than  of  the  amount  of  inatten- 
tion, carelessness,  or  stupidity  which  he  ex- 
hibits. If  very  [497]  little  care  is  due  from 
him,  and  he  fails  to  bestow  that  little,  it  is 
called  gross  negligence.  If  very  great  care  is 
due,  and  he  fails  to  come  up  to  the  mark  re- 
quired, it  is  called  slight  negligence.  And 
if  ordinary  care  is  due,  such  as  a  prudent 
man  would  exercise  in  his  own  alTairs,  failure 
to  bestow  that  amount  of  care  is  called  ordi- 
nary negligence.  In  each  case,  the  negligence, 
whatever  epithet  we  give  it,  is  failure  to  be- 
stow the  care  and  skill  which  the  situation 
demands;  and  hence  it  is  more  strictly  ac- 
curate perhaps  to  call  it  simply  'negligence.* 
And  this  seems  to  be  the  tendency  of  modern 
authorities.  If  they  mean  more  than  this, 
and  8eek  to  abolish  the  distinction  of  degrees 
of  care,  skill,  and  diligence  required  in  the 
performance  of  various  duties  and  the  fulfil- 
ment of  various  contracts,  we  think  they  go 
too  far;  since  tiie  requirement  of  dilTerent 
degrees  of  care  in  ditrerent  situations  is  too 
tirmlv  settled  and  fixed  in  the  law  to  be 
ignored  or  changed.  The  compilers  of  the 
French  Civil  Code  undertook  to  abolish  these 


distinctions  by  enacting  that  'every  act  what- 
evei  of  man  that  causes  damage  to  another, 
obliges  him  by  whose  fault  it  happened  to  re- 
pair it.'  TouUier,  in  his  commentary  on  the 
code,  regards  this  as  a  happy  thought,  and  a 
return  to  the  law  of  nature.  But  such  an 
iron  rule  is  too  regardless  of  the  foundation 
principles  of  human  duty,  and  must  often 
operate  with  great  severity  and  injustice." 

The  last  word  of  importance  upon  this 
point  to  be  found  in  the  decisions  of  the  Su- 
preme Court  of  the  United  States  is  in  Pres- 
ton V.  Prather,  137  U.  S.  604,  11  S.  Ct.  162, 
34  U.  S.  (L.  ed.)  788.  In  that  case  the  rule 
in  Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168,  was  repudiated.  In  that  case  Field 
J.,  said  (pages  608,  609):  "No  one  taking 
upon  himself  a  duty  for  another  without  con- 
sideration is  bound,  either  in  law  or  morals, 
to  do  more  than  a  man  of  that  character 
would  do  generally  for  himself  under  like  con- 
ditions. The  exercise  of  reasonable  care  is  in 
all  such  cases  the  dictate  of  good  faith.  .  .  . 
But  what  will  constitute  such  reasonable  care 
will  vary  with  the  nature,  value  and  situation 
of  the  property,  the  general  protection  afford- 
ed by  the  police  of  the  community  against 
violence  and  crime,  and  the  bearing  of  sur- 
roimding  circumstances  upon  its  security. 
.  .  .  The  general  doctrine,  as  stated  by 
text  writers  and  in  judicial  decisions,  is  that 
gratuitous  bailees  of  another's  property  are 
not  responsible  for  its  loss  unless  guilty  uf 
gross  negligence  in  its  keeping.  But  gr(i>s 
negligence  in  such  cases  [498]  is  notiiing 
more  than  a  failure  to  bestow  the  care  which 
the  property  in  its  situation  demands;  the 
commission  of  the  reasonable  care  required 
is  the  negligence  which  creates  the  liabil- 
ity; and  whether  this  existed  is  a  question 
of  fact  for  the  jury  to  determine,  or  by 
the  court  where  a  jury  is  waived.  See  the 
New  World  v.  King,  16  How.  469,  474,  475, 
[14  U.  S.  (L.  ed.)  1019];  New  York  Cent. 
R.  Co.  V.  Lockwood,  17  Wall.  357,  383  [21 
U.  S.  (L.  ed.)  627];  Milwaukee,  etc.  R. 
Co!  V.  Arms,  91  U.  S.  489,  494  [23  U.  S. 
(L.  cd.)   374]." 

In  this  Commonwealth  the  judges  seem  to 
have  had  little  if  any  ditficulty  in  recognizing 
degrees  of  negligence  in  case  of  gratuitous 
bailments  but  to  have  had  Lord  Cranworth's 
difficulty  (or  rather  the  difficulty  which  those 
v.ho  followed  Lord  Cranworth  put  in  articu- 
late form)  in  other  cases.  The  remarks  to 
v.'hich  we  referred  but  did  not  set  forth  when 
w^e  quoted  the  opinion  of  Chief  Justice  Shaw 
in  Whitney  v.  Lee,  8  Met.  (Mass.)  .91,  93, 
were  these:  "The  law  has  endeavored  to 
make  a  distinction  in  the  degrees  of  care  and 
diligence  to  which  different  bailees  are  bound; 
distinguishing  between  gross  negligence,  ordi- 
nary negligence,  and  slight  negligence; 
though  it  is  often  difficult  to  mark  the  line 
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where  the  one  ends  and  the  other  begins.  And 
it  must  be  often  left  to  the  jury,  upon  the 
nature  of  the  subject  matter,  and  the  par- 
ticular circumstances  of  each  case,  with  suit- 
able remarks  by  the  judge,  to  say  whether  the^ 
particular  case  is  within  the  one  or  the 
other."  In  the  later  case  of  Chandler  v.  Wor- 
cester Mutual  F.  Ins.  Co.  3  Cush.  (Mass.) 
328,  Chief  -Justice  Shaw  was  more  pronounced 
in  his  views  as  to  degrees  of  negligence.  That 
was  a  cade  in  which  the  defendant  set  up  in 
defence  to  a  claim  on  a  fire  insurance  policy 
the  fact  that  the  fire  had  taken  place  through 
the  gross  neglect  of  the  insured.  After  de- 
ciding that  to  make  out  the  defence  relied 
upon  the  insurance  company  had  to  "show  a 
culpable  recklessness  and  indifference  to  the 
rights  of  others,"  Chief  Justice  Shaw  added 
at  page  331:  "The  terms  'slight  negligence,' 
*want  of  ordinary  care,'  and  'gross  negli- 
gence/ are  useful  in  their  way,  but  they  are 
not  precise  and  exact  enough,  without  a  state- 
ment of  the  facts  designated  by  them,  to 
enable  a  court  to  judge  of  the  rights  of  the 
parties  thereby  affected.  The  proper  busi- 
ness of  jurisprudence  seems  to  be,  to  take  a 
series  of  facts  and  circumstances,  conceded 
or  proved,  and  to  declare  what  are  the  rights 
of  the  parties  arising  out  of  them."  In  Smith 
V.  West  field  First  Nat.  Bank,  99  Mass.  605,  97 
Am.  Dec.  59  (a  case  of  gratuitous  bailment), 
Wells,  J.,  ends  the  opinion  at  page  612 
[499]  in  these  words:  "But  the  court  are  of 
opinion  that  the  whole  testimony  dhl  not 
furnish  such  evidence  as  would  warrant  a 
jury  in  finding  that  there  was  gross  negli- 
gence on  the  part  of  the  bank,  and  that  the 
loss  of  the  bonds  resulted  from  such  negli- 
gence. Giblin  v.  McMullen,  L.  R.  2  P.  C. 
(Eng.)  317.  The  exceptions  must  therefore 
be  sustained  upon  that  ground."  Gill  v. 
Middleton,  105  Mass.  477,  7  Am.  Rep.  548, 
was  a  case  in  which  the  defendant  (the  owner 
of  the  premises  in  question  then  leased  to  the 
plaintitf's  husband)  had  undertaken  to  re- 
pair them  gratis.  The  presiding  judge  told 
the  jury  that  the  defendant  was  liable  if  the 
premises  were  "not  put  in  safe  repair,  by 
reason  of  the  want  of  ordinary  skill  or  care 
in  the  workmanship  or  selection  of  materials 
on  the  part  of  the  defendant."  The  defend- 
ant contended  in  support  of  an  exception 
taken  to  this  part  of  the  charge  "that  upon 
a  gratuitous  undertaking  of  this  nature  the 
defendant  could  only  be  held  responsible  for 
bad  faitli  or  for  gross  negligence."  His  con- 
tention was  not  sustained  and  his  exceptions 
were  overruled.  Ames,  J.,  in  delivering  the 
opinion  of  the  court  said  at  pages  479,  480: 
"It  appears  to  us  that  this  is  one  of  the  cases 
in  which  there  is  no  practical  difference  be- 
tween gross  negligence  and  the  want  of  ordi- 
narv  care  and  skill;  and  that  the  omission 
of  what  Baron  Rolfe  calls  a  mere  vituperative 


epithet  is  not  a  valid  objection  to  the  judge's 
charge.  The  true  question  for  the  jury  was, 
whether  the  defendant  had  discharged  the 
duty  which  he  had  assumed,  with  that  due 
regard  to  the  rights  of  the  other  party  which 
might  reasonably  have  been  expected  of  him 
under  all  the  circumstances."  After  referring 
to  the  case  of  The  Xew  World  v.  King,  16 
How.  469  [14  U.  S.  (L.  ed.)  1019],  he  added, 
"The  law  .furnishes  no  definition  of  gross 
negligence  as  distinguished  from  want  ol 
reasonable  and  ordinary  care,  which  can  be  of 
any  practical  utility.  The  question  of  reason- 
able care  must  always  depend  on  the  special 
circumstances  of  each  case,  and  is  almost  of 
necessity  a  question  of  fact  rather  than  of 
law.  The  degrees  of  negligence,  so  often 
spoken  of  in  text  books,  do  not  admit  of  such 
precision  and  exactness  of  definition  as  to  be 
of  any  practical  advantage  in  the  adminis- 
tration of  justice,  without  a  detail  of  the 
facts  which  they  are  intended  to  designate. 
The  New  World  v.  King,  16  How.  469  [14  U. 
8.  (L.  ed.)  1019];  -Chandler  v.  Worcester 
Mutual  F.  Ins.  Co.  3  Cush.  (Mass.)  328; 
Wilson  V.  Brett,  11  M.  &  W.  (Eng.)  113; 
Grill  V.  General  Iron  Screw  Colliery  Co.  L. 
R.  1  C.  P.  (Eng.)  600."  The  same  learned 
judge  in  delivering  the  opinion  of  this 
[500]  court  in  the  later  case  of  Jenkins  v. 
Bacon,  111  Mass.  373,  15  Am.  Rep.  33  (a  case 
of  gratuitous  bailment),  said  at  page  376: 
"According  to  the  well  settled  rule,  the  bailee 
who  acts  without  compensation  can  only  be 
held  responsible  for  bad  faith,  or  gross  negli- 
gence, if  the  deposit  should  be  lost  or  injured 
while  in  his  custody.  Whitney  v.  Lee,  8  Mete. 
(Mass.)  91;  Foster  v.  Essex  Bank,  17  Mass. 
479."  In  Smith  v.  Postal  Tel.  Cable  Co.  174 
Mass.  576,  at  page  578,  d5  X.  E.  380,  75  Am. 
St.  Rep.  374,  47  L.R.A.  323,  Holmes,  C.J., 
said:  "If  the  rule  is  to  be  adhered  to 
that  there  can  be  no  recovery  for  sickness 
due  to  the  purely  internal  operation  of 
fright  caused  by  a  negligent  act,  it  cannot 
be  avoided  by  calling  the  negligence  gross 
and  alleging  that  the  defendant  ought  to 
have  known  that  the  result  complained  of 
would  follow  his  act.  Negligence  with  refer- 
ence to  a  given  consequence  means  that  the 
consequence  ought  to  have  been  foreseen,  and 
although  the  distinction  between  gross  negli- 
gence and  negligence  is  known  to  the  law, 
still,  having  regard  to  the  grounds  for  the 
above-mentioned  rule,  to  allow  it  to  be  a.void- 
ed  bv  such  an  allegation  would  be  to  do  away 
with  it." 

Apart  from  the  opinions  expressed  in  these 
common  law  cases,  the  question  whether  in 
the  administration  of  justice  it  is  possible 
or  practicable  to  draw  a  distinction  between 
ordinary  and  gross  negligence  has  been  put  to 
rest  in  this  Commonwealth  by  decisions  under 
statutes  which  have  made  a  distinction  be- 
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tween  the  two.  It  was  provided  as  early  as 
1840  (St.  1840,  c.  80)  and  has  been  continued 
in  a  number  of  statutes  enacted  since  then 
( for  a  collection  of  tliese  statutes  see  Hudson 
V.  Lynn,  etc.  R.  Co.  185  Mass.  510,  71  N.  E. 
66;  Brooks  v.  Fitchburg,  etc.  St.  R.  Co.  200 
Mass.  8,  86  N.  E.  289,  that  various  persons 
and  corporations  should  be  liable  to  a  penalty 
if  the  death  of  a  person  was  caused  through 
the  gross  negligence  of  their  servants.*  And 
by  St.  1871,  c.  352,  now  R.  L.  c.  Ill,  §  268,  it 
was  provided  that  a  railroad  corporation 
should  be  liable  for  an  accident  at  a  grade 
crossing  where  the  statutory  signals  have  not 
been  given  unless  "the  person  injured  or  the 
person  who  had  charge  of  his  person  or  prop- 
erty was,  at  the  time  of  the  collision,  guilty 
of  gross  or  wilful  negligence  .  .  .  and 
that  such  gross  or  wilful  negligence  .  .  . 
contributed  to  the  injury."  Both  sets  of 
statutes  made  a  distinction  between  gross  and 
ordinary  negligence.  Although  judges  of  this 
court  have  had  the  [501]  same  difficulty  in 
determining  the  meaning  of  gross  negligence 
under  these  statutes  that  they  had  as  to  the 
meaning  of  that  term  at  common  law  (see 
Knowlton,  J.,  in  Phelps  v.  New  England  R. 
Co.  172  Mass,  98,  100,  51  N.  E.  522,  and  Ham- 
mond, J.,  in  Evensen  v.  Lexington,  etc.  St.  R. 
Co.  187  Mass.  77,  79,  72  N.  E.  355),  yet  it  is 
settled  that  the  term  gross  negligence  in  these 
statutes  means  a  materially  greater  want  of 
care  than  in  case  of  ordinary  negligence.  The 
distinction  between  the  two  has  been  recog- 
nized in  numberless  cases,  but  the  meaning 
of  gross  negligence  as  distinguished  from  a 
want  of  ordinary  care  has  been  defined  (in 
the  way  stated  above)  in  the  following  cases 
under  the  death  statutes:  Galbraith  v.  West 
End  St.  R.  Co.  165  Mass.  572,  43  N.  E.  501; 
Morey  v.  Gloucester  St.  Ry.  Co.  171  Mass. 
165,  50  N.  E.  530;  Phelps  v.  New  England  R. 
Co.  172  Mass.  98,  61  N.  E.  522;  Evensen  v. 
Lexington,  etc.  St.  R.  Co.  187  Mass.  77,  72 
N.  E.  355;  Brennan  v.  Standard  Oil  Co.  187 
Mass.  376,  73  N.  E.  472;  Dolphin  v.  Wor- 
cester Consol.  St.  R.  Co.  189  Mass.  270,  75  N. 
E.  635;  Spooner  v.  Old  Colony  St.  R.  Co.  190 
Mass.  132,  76  N.  E.  660;  Pearlstein  v.  New 
York,  etc.  R.  Co.  192  Mass.  20,  77  N.  E.  1024; 
Manning  v.  Conway,  192  Mass.  122,  78  N.  E. 
401;  Lanci  v.  Boston  El.  R.  Co.  197  Mass. 
•  32,  83  N.  E.  1;  Dimauro  v,  Linwood  St.  R. 
Co.  200  Mass.  147,  85  N.  E.  894;  Devine  v. 
New  York,  etc.  R.  Co.  205  Mass.  416,  91  N.  E. 
522;  Renaud  v.  New  York,  etc.  R.  Co.  206 
Mass.  557,  92  N.  E.  710;  Adams  v.  Boston  El. 
R.  Co.  214  Mass.  1,  100  N.  E.  1012.  And  it 
has  been  defined  in  the  same  way  in  three 
cases  arising  under  the  statutes  as  to  the 
failure  to  give  signals  at  grade  crossings  in 
R.  L.  c.  Ill,  §  268;  Copley  v.  New  Haven,  etc. 


Co.  136  Mass.  6;  Debbins  v.  Old  Colony  R. 
Co.  154  Mass.  402,  28  N.  E.  279;  Emery  v. 
Boston,  etc.  R.  Co.  173  Mass.  136,  53  N.  E. 
278.  In  further  explanation  of  the  meaning 
of  gross  negligence  under  thctse  statutes  it 
is  settled  that  it  is  something  less  than  the 
wilful,  wanton  and  reckless  conduct  which 
makes  a  defendant  liable  to  a  trespasser. 
Banks  v.  Braman,  188  Mass.  367,  74  X.  E. 
594.  Note  to  Fitzmaurice  v.  New  York,  etc. 
R.  Co.  192  Mass.  159,  162,  7  Ann.  Gas.  586, 
78  N.  E.  418,  116  Am.  St.  Rep.  236.  6  L.R.A. 
(N.S.)  1146;  Lanci  v.  Boston  EL  R.  Co.  197 
Mass.  32,  83  N.  E.  1. 

Whether  Mr.  Wharton  and  the  com- 
mentators referred  to  by  Mr.  Justice  Curtis  in 
The  New  World  v.  King,  ubi  supra.,  are  right 
or  wrong  as  to  the  existence  of  degrees  of 
negligence  in  the  civil  law,  it  is  plain  that  in 
this  Commonwealth  that  distinction  exists. 
And  it  is  not  necessary  in  deciding  that  ques- 
tion [502]  to  go  outside  of  the  law  which  is 
administered  here.  The  distinction  was  first 
put  forward  in  England  in  1703  in  Coggs  v. 
Bernard,  2  Ld.  Raym.  909.  It  was  adopted  in 
this  Commonwealth  in  foster  v.  Essex  Bank, 
17  Mass.  479,  9  Am.  Dec.  168,  in  1821,  and 
the  rule  adopted  in  that  case  was  (in  the 
words  of  Chief  Justice  Shaw  in  \^Tiitney  v. 
Lee,  8  Mete.  (Mass.)  91)  "settled,  on  great 
consideration,  and  after  full  deliberation 
.  .  .  and  this  supersedes  the  necessity  of 
any  full  review  of  the  authorities.''  The  de- 
cision' in  Foster  v.  Essex  Bank  ( involving  the 
distinclion  between  gross  and  ordinary  negli- 
gence) was  affirmed  by  this  court  in  Whitney 
V.  Lee,  supra;  Smith  v.  Westfield  First  Nat. 
Bank,  99  Mass.  605,  97  Am.  Dec.  59,  and  Jen- 
kins V.  Bacon,  111  Mass.  373.  And,  in  spite 
of  Preston  v.  Prather,  137  U.  S.  604,  11  S.  Ct. 
162,  34  U.  S.  (L.  ed.)  788)  that  is  the  rule 
adopted  generally  in  other  jurisdictions.  Gib- 
lin  V.  McMullen,  L.  R.  2  P.  C.  (Eng.)  317. 
Hibernia  Bldg.  Assoc,  v.  McGrath,  154  Pa.  St 
296,  26  Atl.  377,  35  Am.  St.  Rep.  828 ;  Storer 
V.  Gowen,  18  Me.  174;  Michigan  Cent.  R.  Co. 
V.  Carrow,  73  111.  348,  24  Am.  Rep.  248;  Illi- 
nois Cent.  R.  Co.  v.  Tronstine,  64  Miss.  834,  2 
So.  255.  The  doubt  as  to  the  existence  of  the 
distinction  raised  by  the  opinion  of  Ames,  J,, 
in  Gill  V.  Middleton,  105  Mass.  477,  7  Am. 
Rep.  548,  must  be  taken  (even  without  re- 
gard to  the  subsequent  opinion  of  the  same 
learned  judge  in  Jenkins  v.  Bacon)  to  have 
been  a  doubt  which  on  a  review  of  all  the  com- 
mon law  authorities  no  longer  exists  in  this 
Commonwealth.  In  addition  that  doubt  has 
been  put  at  rest  so  far  as  this  Commonwealth 
is  concerned  by  the  decision^  of  this  court 
under  statutes  which  made  the  distinction 
between  gross  and  ordinary  negligence.  No 
one  familiar  with  the  jurisprudence  of  Massa- 


1  The  word  "gross"  was  stricken  out  of  the 
street  railways  by  St.  1907,  c.  392. 


present  statute  in  the  case  of  railroads  and 
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chusetts  could  question  to-day  the  existence 
in  this  Commonwealth  of  the  distinction  be- 
tween gi'oss  and  ordinary  negligence. 

In  spite  of  the  decisions  in  Giblin  v.  Mc- 
Mullen,  L.  R.  2  P.  C.  317;  Moffatt  v.  Bate- 
man,  L.  R.  3  P.  C.  116,  and  Coughlin  v.  Gilli- 
son  [1899]  1  Q.  B.  145,  a  doubt  arises  as  to 
the  measure  of  liability  in  England  in  case 
where  a  person  enters  upon  a  gratuitous  \m- 
dertaking.  That  doubt  arises  from  the  terms 
used  by  Chief  Justice  Holt  in  stating  the  lia- 
bility of  a  bailee  in  case  of  the  sixth  sort  of 
bailment  discussed  by  him  in  his  opinion  in 
Coggs  V.  Bernard,  2  Ld.  Raym.  909,  913,  and 
those  used  by  Collins,  M.  R.,  in  delivering  the 
judgment  of  the  court  of  appeals  in  Harris  v. 
Perry  [1903]  2  K.  B.  219^  226.  In  delivering 
judgment  in  Coggs  v.  Bernard,  I»rd  Holt 
first  laid  it  down  (see  page  913)  that, 
[503]  in  case  of  a  gratuitous  bailment  of 
goods  for  the  sole,  benefit  of  the  bailee,  the 
bailee  "is  not  answerable,  if  they  are  stolen 
without  any  fault  in  him,  neither  will  a  com- 
mon neglect  make  him  chargeable,  but  he 
must  be  guilty  of  some  gross  neglect."  This 
was  the  first  sort  of  bailment  considered  by 
Chief  Justice  Holt  in  Coggs  v.  Bernard. 
When  the  Chief  Justice  came  to  the  sixth 
sort  of  bailment  considered  by  him  in  that 
judgment,  namely,  an  undertaking  to  trans- 
port goods  where  the  bailee  was  to  have  no  re- 
ward for  his  pains  he  said  (pages  918,  919)  : 
"Then  the  bailee  liaving  undertaken  to  man- 
age the  goods,  and  having  managed  them  ill, 
and  80  by  his  neglect  a  damage  has  happened 
to  the  bailor,  which  is  the  case  in  question^ 
what  will  you  call  this?  In  Bracton,  lib.  3, 
100,  it  is  called  tnandatum.  .  .  '.  It  is  what 
we  call  in  English  acting  by  commission. 
And  if  a  man  acts  by  commission  for  another 
gratis,  and  in  the  executing  his  commission 
behaves  himself  negligently,  he  is  answerable. 
.  .  .  This  undertaking  obliges  the  \mder- 
taker  to  a  diligent  management."  Harris  v. 
Perry,  ubi  supra,  was  a  case  in  which  an  in- 
spector of  work  being  done  in  the  construction 
of  an  underground  railway  at  the  time  of  the 
accident  was  riding  gratis  for  his  own  con- 
venience at  the  invitation  of  one  of  the  de- 
fendant's officers  on  the  engine  of  a  construc- 
tion train  in  place  of  using  a  plank  walk  con- 
structed by  the  defendant  to  enable  inspectors 
to  oversee  the  work.  While  so  riding  he  was 
injured  by  the  negligence  of  the  defendant's 
agents.  In  delivering  the  judgment  of  the 
Court  of  Appeal  in  that  case,  Collins,  M.  R., 
after  stating  that  there  was  evidence  of  a 
trap  and  so  liability  even  if  the  plaintiff  was 
a  licensee,  said :  "At  all  events,  I  think  it  was 
competent  for  the  jury  to  find,  as  they  must 
be  taken  to  have  found,  a  failure  of  that  ordi- 
nary care  which  is  due  from  a  person  who 
undertakes  the  carriage  of  another  gratui- 
tously.       .    .    There  is  an  obvious  difference 


between  thd  measure  ot  confidence  reposed 
and  responsibility  accepted  in  the  case  of  a 
person  who  merely  received  permission  to 
traverse  the  premises  of  another,  and  in  the 
case  where  a  person  or  his  property  is  re- 
ceived into  the  custody  of  another  for  trans- 
portation; see  in  the  case  of  goods.  South- 
cote's  Case,  cited  in  Coggs  v.  Bernard,  and  the 
notes  thereto."  It  would  appear  on  the  first 
reading  of  these  two  judgments  that  both  the 
learned  judges  intended  to  make  a  distinction 
between  the  care  which  has  to  be  exercised  in 
case  of  a  gratuitous  bailment  [504]  and  that 
which  has  to  be  exercised  in  case  of  a  gratui- 
tous undertaking  of  transportation.  But  up- 
on a  full  consideration  of  the  matter  it  cannot 
be  taken  that  either  of  them  intended  to  make 
that   distinction. 

Coggs  V.  Bernard  was  before  the  court  on  a 
motion  in  arrest  of  judgment  after  a  verdict 
for  the  plaintiff.  The  motion  in  arrest  of 
judgment  was  based  on  the  ground  and  solely 
on  the  ground  that  it  was  not  alleged  in  the 
declaration  that  the  defendant  was  to  be  paid 
for  his  pains.  All  that  was  before  the  court 
was  the  proposition  that  a  defendant  could  be 
liable  in  case  of  a  gratuitous  transportation. 
No  question  was  raised  as  to  the  measure  of 
the  defendant's  liability  in  a  case  of  a  gratui- 
tous transportation  if  there  was  liability  in 
such  a  case.  The  Chief  Justice  disposed  of 
the  contention  that  a  gratuitous  undertaking 
to  transport  was  a  nudum  pactum  by  point- 
ing out  the  distinction  between  the  case  where 
a  defendant  fails  to  enter  upon  a  gratuitous 
undertaking  and  the  case  where  having  en- 
tered upon  it  he  is  negligent  in  carrying  it 
out.  The  fact  that  in  stating  that  there  was 
liability  in  a  case  where  the  defendant  had  en- 
tered upon  a  gratuitous  undertaking  Chief 
Justice  Holt  was  not  careful  to  state  with 
accuracy  the  measure  of  that  liability  cannot 
be  taken  to  be  decisive.  That  question  was 
not  up  for  decision  at  that  time. 

The  same  is  true  of  that  part  of  the  judg- 
ment of  Collins,  M.  R.,  in  Harris  v.  Perry 
quoted  above.  The  contention  in  Harris  v. 
Perry  to  which  Collins,  M.  R.,  was  addressing 
himself  was  that  the  plaintiff  in  that  case  was 
a  licensee  and  that  since  he  was  a  licensee  he 
could  not  recover  at  all.  In  addressing  him- 
self to  that  contention  Collins,  M.  R.,  said 
(first)  there  was  evidence  of  a  trap,  and  (sec- 
ondly) that  apart  from  that  there  was  evi- 
dence on  which  the  jury  could  find  that  there 
was  a  failure  of  care  on  the  part  of  the  de- 
fendant. To  be  sure  he  spoke  of  a  lack  of 
ordinary  care  in  place  of  gross  negligence. 
When  one  takes  into  account  the  fact  that 
gross  negligence  is  a  term  with  which  the 
English  judges  have  quarrelled  continually,  it 
is  perhaps  natural  that  Collins,  M.  R.,  did  not 
go  out  of  his  way  to  speak  of  gross  negligence 
and  did  speak  of  "ordinary  care."    Moreover 
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it  is  to  be  noticed  that  what  Collins,  M.  K., 
said  was:  ''a  failure  of  that  ordinary  care 
which  is  due  from  a  person  who  undertakes 
the  carriage  of  another  gratuitously." 

[505]  But  upon  the  question  of  the  true  in- 
terpretation of  these  two  judgments  there  is 
more  to  be  said.  In  his  note  to  Coggs  v.  Ber- 
nard, Mr.  Smith  has  this  to  say  at  pages  ^8, 
103,  104,  1  Smith's  Lead.  Cas.  (1st  P:ng.  ed.)  : 
"6.  Mandatum.  .  .  .  The  sixth  and  last 
elass  of  bailments  is  (according  to  Lord 
Holt)  mandatiMn,  or  a  delivery  of  goods  to 
somebody  who  is  to  carry  them,  or  do  some- 
thing about  the  gratia.  And  this  might  have 
been  classed  under  the  same  head  with  depoai- 
tutn.  For  as  the  keeping,  carrying,  and  work- 
ing upon  goods  for  hire  are  all  included,  both 
by  Lord  Holt  and  Sir  W.  Jones,  under  the 
same  head,  there  seems  no  good  reason  why' 
the  keeping,  carrying,  and  working  upon  them 
gratuitoualy  should  not  have  been  so  likewise. 
Certain  it  is,  that  the  liabilities  of  the  deposi- 
tary and  of  the  mandatory  are  precisely  the 
same ;  both  ( in  the  absence,  at  least,  of  a  con- 
tract in  special  terms)  are  bound  to  slight 
diligence,  and  to  slight  diligence  only,  and 
liable  for  nothing  short  of  gross  negUgenoe, 
the  reason  in  each  case  being  the  same,  name- 
ly, that  neither  is  to  receive  any  reward  for 
his  services.  Accordingly,  whenever  the  ex- 
tent of  a  mandatary's  liability  is  discussed  we 
find  the  cases  respecting  that  of  depositaries 
cited,  and  lelied  upon,  and  so  vice  veraa.  The 
cases  of  Beauchamp  v.  Powley,  1  M.  &  Rob. 
38,  Shiells  v.  Blackburne,  1  H.  Bl.  158,  and 
Dartnall  v.  Howard,  4  B.  &  C.  345,  10  E.  C.  L. 
351,  the  facts  of  which  are  respectively  stated 
at  the  commencement  of  this  note,  were  deci- 
sions on  the  responsibility  of  mandataries, 
and  from  those,  as  well  as  from  the  general 
principle,  it  appears  that  such  bailees  are  lia- 
ble for  gross  n-egligence,  and  for  that  only." 
It  is  to  be  observed  in  connection  with  Mr. 
Smith's  statement  ("accordingly,  whenever 
the  extent  of  a  mandatary's  liability  is  dis- 
cussed we  find  the  cases  respecting  that  of 
depositaries  cited  and  relied  upon")  that 
Harris  v.  Perry,  a  case  of  a  gratuitous  manda- 
tum,  was  decided  on  the  authority  of  South- 
cote's  Case,  4  Coke  83  h,  a  case  of  a  gr^itui- 
tous  depositum..  And  that  is  true  of  West  v. 
Poor,  196  Mass.  183,  81  N.  E.  960,  124  Am. 
St.  Rep.  541,  11  L.R.A.(N.S.)  936,  also;  that 
case  (a  case  of  a  gratuitous  mandatum)  was 
decided  on  the  authority  of  Whitney  v.  Lee, 
S  Mete.  (Mass.)  91,  which  was  the  case  of  a 
gratuitous  depositum.  There  is  more  to  be 
said  with  respect  to  the  proper  interpretation 
of  Lord  Holt's  judgment  in  Coggs  v.  Bernard 
concerning  a  distinction  between  a  gratuitous 
bailment  and  an  Undertaking  of  gratuitous 
transportation.  That  is  that  the  third  and 
fourth  editions  of  Smith's  Leading  Cases  were 
edited  bv  [506]  Mr.  (afterwards  Mr.  Justice) 


Keating    and    by    Mr.    (after    Mr.   Justice) 
Willes  and  that  the  seventh,  eighth  and  ninth 
editions  of  Smith's  Leading  Cases  were  editt^ 
(with  Mr.  Arbuthnot)    by  Lord   (then  Mr. 
Collins,  who,  when  Master  of  the  Rolls  de- 
livered the  judgment  in  Harris  v.  Perry.    The 
statement  of  Mr.  Smith  quoted  above   (that 
there  is  no  distinction  between  the  measure 
of  the  liability  in  case  of  a  gratuitous  bail- 
ment and  that  in  a  case  of  gratuitous  trans- 
portion)    has   been   left  untouched  by  these 
three  learned  editors  of  that  learned  work. 
The   fact  that  this  statement   was  left  un- 
touched by  Lord  Collins  would  seem  to  be 
decisive  of  the  question  now  under  considera- 
tion  so  far  as   Lord  Collins'a   judgment  in 
Harris  v.  Perry,  is  concerned-     There  were 
some  additions  made  in  these  editions  to  Mr. 
Smith's  statement  but  these  additions  did  not 
even  modify  much  less  change  the  statement 
of  Mr.  Smith  which  we  have  set  forth  above. 
These  additions  may  be  found  at  page  104 
in  the  third  English  edition,  page  184  in  the 
fourth    English    edition,    page    247    in    the 
seventh    English    edition,    page    261    in   the 
eighth  English  edition,  and  page  397  in  the 
ninth   American  edition   which  is  a  reprint 
(with  additional  notes)  of  the  ninth  English 
edition.      A   ruling   at   nisi  prius  upon  the 
question  now  before  us  was  recently  made  in 
Karaviae  v.  Gallinocos,  143  L.  T.  N.  S.  2.37. 
In  that  case  the  jury  found  that  the  defend- 
ant was  not  guilty  of  gross  but  was  guilty  of 
ordinary  negligence.    Mr.  Justice  Avory  (who 
made  the   ruling)    stated  that   the  question 
"in  the  state  of  the  authorities  [was]  a  fit 
question  to  be  taken  to  the  Court  of  Appeal." 
but,  since  judgment  was  entered  for  the  plain- 
tiff in  Harris  v.  Perry,  ubi  supra,  on  a  find- 
ing that  the  defendant  in  that  case  was  guilty 
of  ordinary  negligence,  he  felt  bound  to  ente: 
judgment    for    the   plaintiff   on    the   findings 
made  in  Karavias  v.  Gallinocos. 

It  would  seejn  that  in  England  the  liability 
of  a  gratuitous  bailee  and  the  liability  of  ont> 
who  undertakes  a  gratuitous  transportation 
is  the  same.  And  to  this  one  thing  more 
must  be  added,  namely:  However  much  the 
English  judges  have  quarrelled  with  the 
meaning  of  the  words  gross  negligence,  it  is 
the  fact  that  when  pushed  to  a  decision  the 
judges  of  England  have  invariably  held  that 
to  make  out  liability  in  case  of  a  gratuitous 
undertaking  (no  matter  what  the  nature  of 
the  gratuitous  undertaking  was)  gross  negli- 
gence has  to  be  made  out.  Giblin  v.  McMul- 
len,  L.  R.  2  P.  C.  [507]  317,  MofTatt  v.  Bate- 
man,  L.  R.  3  P.  C.  115,  and  Coughlin  v.  Gilli- 
son   [1899]    1  Q.  B.  145. 

In  holding  that,  to  charge  a  defendant 
with  liability  in  case  of  a  gratuitous  under- 
taking to  transport  a  person,  the  plaintiff 
must  prove  gross  negligence  because  that  is 
the  measure  of  liability  in  case  of  the  gratui- 
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tous  undertaking  to  keep  or  carry  goods,  it  is 
not  to  be  understood  that  gross  negligence  in 
the  two  cases  is  the  same  thing.  In  all  cases 
(no  matter  whether  the  case  is  one  of  ordi- 
nary or  of  gross  negligence)  the  consequences 
likely  to  result  is  a  fact  to  be  taken  into  con- 
sideration in  determining  what  ought  to  be 
done  by  the  defendant  to  fulfil  the  measure 
of  his  liability.  For  example:  It  might  be 
held  that  the  omission  to  do  a  certain  thing 
in  the  transportation  of  goods  was  not  negli- 
gence and  that  by  reason  of  the  seriousness 
of  the  consequences  likely  to  result  the  omis- 
sion to  do  the  same  thing  in  ease  of  the  trans- 
portation of  a  person  would  be  negligence; 
and  so  in  case  of  gross  in  place  of  ordinary 
negligence.  For  this  general  principle  see, 
for  example,  Hartford  v.  New  York,  etc.  R. 
Co.  184  Mass.  365,  68  N.  E.  835;  Mullins  v. 
New  York,  etc.  R.  Co.  201  Mass.  38,  87  N.  E. 
476;  Martin  v.  Boston,  etc.  St.  R.  Co.  206 
Mass.  16,  91  N.  E.  169. 

Tliis  brings  us  to  the  consideration  of  Davis 
v.  Central  Cong.  Soc.  etc.  120  Mass.  367, 
37  Am.  Rep.  368,  a  case  upon  which  the 
plaintiff  has  placed  great  reliance.  In  that 
case  it  •  was  decided  that  the  defendant  so- 
ciety was  liable  to  the  plaintifT,  who  had  been 
invited  to  attend  a  conference  held  in  the  de- 
fendant society's  church  at  which  the  plain- 
tiff w^as  not  a  delegate,  for  injuries  suffered 
by  the  plaintiff  through  a  dangerous  con- 
dition in  the  path  leading  to  the  church  upon 
the  jury  finding  that  the  defendant  was  negli- 
gent in  the  matter.  That  case  has  usually 
been  cited  when  the  doctrine  that  a  charity  is 
not  liable  for  torts  under  the  decision  in  Mc- 
Donald V.  Massachusetts  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529,  has  been  set 
up  in  defence.  It  has  never  been  affirmed  as 
a  decision  upon  the  duty  owed  by  a  defendant 
who  invites  a  plaintiff  to  enter  upon  his  (the 
defendant's)  land  solely  for  his  (the  plain- 
tiff's) .purposes  unless  it  can  be  held  to  have 
been  affirmed  or  approved  on  that  point  by 
what  was  said  by  Barker,  J.,  in  Chapin  v. 
Holyoke  Y.  M.  C.  A.  165  Mass.  280,  281,  42  N. 
E.  1130.  Of  the  decision  in  Davis  v.  Central 
Cong.  Soc.  etc.  it  is  to  be  observed  that  it 
[SOS]  was  decided  at  a  time  when  the  dis- 
tinction between  a  person  going  on  the  prem- 
ises of  the  defendant  for  business  to  be 
transacted  with  tlie  defendant  and  persons 
going  upon  those  premises  for  business  of  their 
own  (Plummer  v.  Dill,  156  Mass.  426,  31  N. 
E.  128,  32  Am.  St.  Rep.  463,  and  Hart  v.  Cole, 
156  Mass.  475,  31  N.  E.  644,  16  L.R,A.  557) 
had  not  been  established.  Wer^  the  case  to 
arise  to-day  it  might  be  contended  that  since 
the  plaintiff  in  Davis  v.  Central  Cong.  Soc. 
etc.  went  on  the  defendant's  premises  for  her 
own  purposes  she  was  in  no  better  position 
than  the  plaintiffs  in  Plummer  v.  Dill  and 
Hart  V.  Cole.    It  is  hard  to  see  a  distinction 


between  the  rights  of  a  plaintiff  expressly  in- 
vited to  attend  a  church  conference  to  which 
she  was  not  a  delegate  and  a  plaintiff  im- 
pliedly invited  to  attend  a  funeral  or  a  wake. 
But  however  that  may  be  ^  the  decision  in 
Davis  v.  Central  Cong.  etc.  Soc.  has  no  bear- 
ing on  the  question  now  before  us.  Whether 
one  invited  to  come  on  to  the  defendant's 
premises  for  his  ■  (the  invitee's)  purposes 
alone  takes  them  as  he  finds  them  or  can 
hold  the  defendant  for  negligence  in  case  the 
premises  are  in  a  dangerous  condition,  id  a 
question  of  the  obligation  assumed  by  one 
inviting  another  to  come  upon  his  land ;  while 
the  extent  of  the  obligation  assumed  by  in- 
viting one  to  travel  gratis  in  the  invitor's 
carriage  is  a  question  of  the  liability  of  one 
who  enters  upon  a  gratuitous  undertaking 
whether  it  be  a  gratuitous  imdertakiug  to 
keep,  carry  or  lend. 

As  matter  of  authority  West  v.  Poor,  196 
Mass.  183,  81  X.  E.  960,  124  Am.  St.  Rep. 
541,  11  L.R.A.(N.S.)  936,  ought  not  to  be 
overruled.  It  must  be  taken  to  be  established 
in  this  Commonwealth  that  to  charge  a 
gratuitous  bailee  the  plaintiff  must  make  out 
gross  negligence  on  his  part.  Foster  v.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168;  Whitney 
V.  Lee,  8  Mete.  (Mass.)  91.  Smith  v.  West- 
field  First  National  Bank,  99  Mass.  605,  97 
Am.  Dec.  59;  Jenkins  v.  Bacon,  111  Mass. 
373,  15  Am.  Rep.  33.  The  measure  of  lia- 
bility of  one  who  undertakes  to  carry  gratis 
is  the  same  as  that  of  one  who  undertakes  to 
keep  gratis.  To  this  is  to  be  added  the  fact 
that  in  every  case  in  England  in  which  the 
question  of  the  measure  of  liability  of  a  per- 
son who  enters  upon  any  gratuitous  under- 
taking has  arisen  the  same  conclusion  has 
been  reached.  Giblin  v.  McMullen,  L.  R.  2  P. 
C.  317.  Moffatt  V.  Bateman,  L.  R.  3  P.  C. 
115;  Coughlin  v.  Gillison  [1899]  1  Q.  B.  145. 
From  an  examination  of  the  cases,  apart  from 
Gill  V.  Middleton,  in  which  a  contrarv  con- 
elusion  has  been  reached,  it  is  apparent  that 
they  depend  upon  the  decision  in  Corrigan  v. 
Union  Sugar  Refinery  [509]  98  Mass.  577,  96 
Am.  Dec.  685,  or  upon  the  proposition  that 
degrees  in  negligence  are  not  known  to  the 
common  law.  We  are  of  the  opinion  in  the 
first  place  (fot  reason  already  stated)  that 
the  principle  of  Corrigan  v.  Union  Sugar  Re- 
finery does  not  bear  upon  the  measure  of  lia- 
bility of  one  who  invites  another  to  travel 
gratis  in  his  carriage;  and  in  the  second  place 
that  in  this  Commonwealth  at  any  rate  de- 
grees of  negligence  are  known  to  the  law. 
Gill  y.  Middleton  was  decided  on  the  au- 
thority of  cases  in  England  and  in  the  Su- 
preme Court  of  the  United  States  since  re- 
pudiated in  Giblin  v.  McMullen,  L.  R.  2  P.  C. 
317,  and  in  New  Y'ork  Cent.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  382,  383,  21  U.  S.  (L. 
ed.)   627.     In  Gill  v.  Middleton  the  proposi- 
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tion  was  stated  that  "The  law  furnishes  no 
definition  of  gross  negligence  as  distinguished 
from  want  of  reasonable  and  ordinary  care, 
which  can  be  of  any  practical  utility."  That 
proposition  is  not  law  in  this  Commonwealth 
to-day.  In  addition  the  decision  in  Gill  v. 
Middleton  is  in  conflict  with  that  in  Foster 
V.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec.  168, 
and  the  subsequent  cases  affirming  that  de- 
cision and  with  West  v.  Poor.  We  are  of 
opinion  that  Gill  v.  Middleton  and  the  cases 
following  it  1  are  not  law  in  this  respect  and 
that  they  should  be  overruled  in  so  far  as 
they  conflict  with  those  cases.  A  word  of 
explanation  should  be  added  with  respect  to 
what  was  said  of  Gill  v.  Middleton  in  the  case 
of  Tliomas  v.  Lane,  221  Mass.  447,  109  N.  E. 
303,  L.R.A.1916F  1077;  Gill  v.  Middleton  in- 
volved {inter  alia)  these  two  propositions, 
namely:  (First)  that  a  defendant  who 
undertakes  to  do  an  act  gratia  for  the  benefit 
of  the  plaintiff  is  liable  if  guilty  of  the 
requisite  negligence  and  (second)  that  since 
'*the  law  furnishes  no  definition  of  gross 
negligence  as  distinguished  from  want  of 
reasonable  and  ordinary  care,  which  can  be 
of  any  practical  utility"  the  defendant  is 
liable  in  such  a  case  if  the  plaintiff  proves 
that  he  was  guilty  of  ordinary  negligence. 
In  Thomas  v.  Lane,  221  Mass.  447,  109  X.  E. 
363,  L.R.A.1916F  1077,  an  attack  was  made 
upon  the  first  of  these  two  propositions.  It 
was  held  that  that  attack  had  to  fail.  There 
was  no  occasion  at  that  time  to  consider  or 
rather  to  reconsider  the  second  of  these  two 
propositions  and  that  proposition  was  not 
then  passed  upon.  So  far  as  the  first  of  these 
[510]  two  propositions  is  concerned  Gill  v. 
Middleton  is  law,  as  was  stated  in  Thomas  v. 
Lane,  221  Mass.  447,  449,  109  N.  E.  363, 
L.R.A.1916F  1077,  but  so  far  as  the  second 
proposition  la  concerned  that  case  is  now 
overruled. 

Approaching  the  question  apart  from  au- 
thority we  are  led  to  the  same  conclusion. 
Justice  requires  that  the  one  who  undertakes 
to  perform  a  duty  gratuitously  should  not 
be  under  the  same  measure  of  obligation  as 
one  who  enters  upon  the  same  undertaking 
for  pay.  There  is  an  inherent  difiiculty  in 
stating  the  difference  between  the  measure  of 
duty  which  is  assumed  in  the  two  cases.  But 
justice  requires  that  to  make  out  liability  in 
case  of  a  gratuitous  undertaking  the  plaintiff 
ought  to  prove  a  materially  greater  degree  of 


negligence  than  he  has  to  prove  where  the 
defendant  is  to  be  paid  for  doing  the  name 
thing.  It  is  a  distinction  which  seventy -fire 
years'  practice  in  this  Commonwealth  hu 
shown  is  not  too  indefinite  a  one  to  be  drawn 
by  the  judge  and  acted  upon  by  the  jury. 

We  are  of  opinion  that  the  decision  in  West 
V.  Poor  should  be  affirmed  and  followed  in 
the  case  at  bar. 

In  the  view  which  we  have  taken  it  has  not 
been  necessary  to  consider  the  doctrine  of 
Southcote  v.  Stanley,  1  H.  &.  N.  (£ng.)  247. 
as  to  which  see  Plummer  y.  Dill,  156  Ma^i. 
426,  427,  31  N.  £.  128,  32  Am.  St  Rep.  463; 
Hart  v.  Cole,  156  Mass.  475,  477,  31  K.  £. 
644,  16  L.R.A.  557. 

The  plaintiff  has  sought  to  bring  this  case 
within  Loftus  v.  Pelletier,  223  Mass.  63,  111 
N.  £.  712,  by  suggesting  that  the  jury  coald 
have  found  that  the  defendant  gave  the  invi- 
tation to  get  the  plaintiff's  society  at  the 
time  in  question.  In  Loftus  v.  Pelletier  the 
plaintiff  had  a  right  to  be  transported  b? 
reason  of  the  fact  that  she  had  paid  for  gach 
transportation  by  har  services  as  a  nurac. 
The  transportation  in  the  case  at  bar  vu 
gratuitous. 

The  entry  must  be 

Judgment  on  the  verdict. 


HOTE. 

The  reported  case  discusses  at  considerable 
length  the  matter  of  degrees  of  negligence, 
and,  overruling  previous  decisions,  holds  that 
there  is  a  practical  distinction  between  '•gro«* 
negligence"  and  **the  want  of  reasonable  and 
ordinary  care.*'  Applying  that  ruling  it  i^ 
held'  that  the  owner  of  an  automobile  is  not 
liable  for  personal  injuries  to  a  person  ridini: 
gratuitously  as  an  invited  guest  unless  the 
injuries  result  from  the  "gross  negligence" 
of  the  owner  or  his  servant.  The  liability  of 
the  owner  of  an  automobile  for  an  inj un- 
to a  person  riding  as  a  guest  is  discussed  in 
the  note  to  Beard  v.  Klusmeier.  Ann.  Cas. 
1915D  342.  As  to  the  jurisdictions  wherein 
the  doctrine  of  comparative  negligence  is 
recognized,  see  the  notes  to  Chicago,  etc.  R. 
Co.  V.  Hamler,  3  Ann.  Cas.  42 ;  Belle  Alliance 
Co.  V.  Texas,  etc.  R.  Co.  19  Ann.  Cas.  1143; 
and  Bolin  v.  Chicago,  etc  R.  Co.  81  Am.  St 
Rep.  928. 


1  The  rule  of  Gill  v.  Middleton  was  applied 
in  Rilev  v.  Lissner,  160  Mass.  330,  35  N.  E. 
1130;  Buldra  v.  Benin,  212  Mass.  275,  98 
N.  £.  863 ;  McLeod  v.  Rawson,  215  Mass.  257, 
102  N.  £.  429,  and  it  was  referred  to  as  law 


in  Dix  V.  Old  Colony  St.  R.  Co.  202  Mass. 
518,  523,  89  N.  E.  109,  24  L.R.A.(N.S.)  567, 
and  in  Stewart  v.  Cuahing,  204  Mass.  154, 
157,  90  N.  £.  545. 
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STEEPLECHASE  PARK  COMPAHT 

ET  AX. 

New  York  Court  of  Appeals— July  11,  1916. 

2X8  N.  r.  450;  Xia  N.  E.  S2X. 


Public  Lands  —  Grant  of  Land  nnder 
Navisable  Waters  —  Bestilotions  in 
Grant. 

Where  a  grant  of  public  lands  under  navi- 
gable waters  contains  an  express  restriction 
against  interference  or  obstruction  with  the 
free  and  unrestricted  rights  of  public  access 
and  use,  the  grantee  cannot  maintain  ob- 
structions and  devices  in  the  maintenance  of 
an  amusement  park  which  interfere  with  such 
public  use. 

Power  of  Staie  to  Make  Grant. 

The  commissioners  of  the  land  office,  under 
Public  Lands  Law  ( Consol.  Laws,  c.  46 ) ,  §  75, 
and  Const,  art.  5,  §§  5,  6,  have  authority  to 
make  unqualified,  unrestricted  grants  of  lands 
under  water  between  high  and  low  water 
marks. 

[See  note  at  end  of  this  case.] 

Limitations  on  Unrestricted  Grant. 

A  grant  of  public  lands  un^er  navigable 
water  containing  no  restrictions  is  held  to  be 
an  unqualified  grant  of  the  fee  therein,  and 
not  subject  to  any  easement  in  favor  of  the 
public. 


Where  the  state  through  its  land  commis- 
sioners unqualifiedly  granted  to  defendant 
lands  under  navigable  water  between  high 
and  low  water  marks,  the  exclusive  use  and 
right  of  possession  vested  in  the  grantee,  and 
the  use  of  such  lands  as  an  amusement  park 
does  not  affect  the  validity  of  the  grant. 

Same. 

Fences,  barriers,  platforms,  pavilions,  and 
other  structures  of  a  private  amusement 
park,  constructed  by  the  grantee  on  lands 
under  navigable  water  between  high  and  low 
water  mark,  although  an  interference  with 
the  public  use  of,  and  access  to,  such  lands 
cannot  be  enjoined,  where  the  grant  of  such 
lands  from  the  state  was  unqualified. 

People  V.  SteeplechMe  Park  Co.  165  N.  T. 
App.  Div.  231,  modified. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Action  by  People  of  State  of  New  York, 
plaintiff,  against  Steeplechase  Park  Company 
et  al.,  defendants.  Judgment  for  plaintiff  at 
Special  Terra  of  Supreme  Court.  Judgment 
affirmed  by  Appellate  Division  of  Supreme 
Court.    Defendants  appeal.    Modified. 


[460]  The  defendants,  or  one  or  more  of 
them,  are  in  possession  of  certain  real  prop- 
erty at  Coney  Island,  in  the  county  of  Kings, 
extending  from  an  avenue  known  as  Surf 
avenue,  southerly  to  high-water  mark  of  the 
Atlantic  ocean,  a  distance  of  about  845  feet 
on  the  westerlv  side  thereof,  and  about  757 
feet  on  the  easterly  side  thereof.  Said  real 
property  is  about  633  feet  wide  and  extends 
approximately  from  the  westerly  boundary  of 
West  Nineteenth  street  on  the  west  to  the 
easterly  boundary  of  West  Sixteenth  street  on 
the  east.  On  this  real  property  an  amusement 
park  is  maintained. 

The  defendant  Huber  is  found  to  be  the 
owner  of  the  fee  of  291.71  feet  in  width  of 
said  real  property  along  the  westerly  side 
thereof  extending  from  high-water  mark  to 
Surf  avenue.  The  defendant  Steeplechase 
Company  is  found  to  be  the  owner  of  the  fee 
of  148.63  feet  in  width  of  the  real  property 
adjoining  on  the  east  the  said  real  property 
owned  by  the  defendant  Huber  and  which  real* 
property  extends  from  high-water  mark  to 
Surf  avenue. 

The  defendants  Tilyou  and  Hogg  are  the 
owners  of  the  fee  of  a  part  of  said  real  prop- 
erty adjoining  on  the  east  [461]  the  parcel 
owned  by  the  Steeplechase  Company  which 
part  so  owned  by  them  is  131.11  feet  wide  and 
extends  from  high-water  mark  to  said  Surf 
avenue. 

It  does  not  appear  who  is  the  owner  of  the 
fee  of  the  remaining  about  56  feet  in  width 
of  said  real  property  making  up  the  633  feet 
in  width  referred  to  as  extending  from  said 
high-water  mark  to  Surf  avenue.  The  land 
between  high-water  mark  and  low-water  mark 
fronting  the  lands  o^ned  as  aforesaid  is  122 
feet  wide  at  the  westerly  end  thereof — 125 
feet  wide  measured  from  the  middle  of  said 
park — and  133  feet  wide  measured  from  the 
easterly  side  of  said  park.  It  does  not  appear 
that  the  state  has  ever  granted  the  lands  un- 
der water  south  of  and  opposite  that  part  of 
the  real  property  owned  by  the  def<?ndants 
Tilyou  and  Hogg,  or  that  part  of  the  real 
property  described  as  adjoining  their  lands 
on  the  east. 

The  defendant  Huber,  on  the  7th  dav  of 
May,  1897,  made  application  to  the  commis- 
sioners of  the  land  office  of  this  state  for  a 
grant  of  land  under  water  adjacent  to  the 
property  found  to  be  owned  by  her  in  fee. 
On  October  4,  1897,  a  grant  was  made  to  her 
of  which  the  following  is  a  copy: 

"The  People  of  the  State  of  New  York,  by  the 
Grace  of  God  Free  and  Independent.  To 
All  to  Whom  These  Presents  Shall  Come, 
Greeting: 

"/Tnoir  Ttf,  That,  pursuant  to  a  resolution 
of  the  Commissioners  of  our  Land  Office,  dated 
the  thirtieth  day  of  September,  1897,  we  have 
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given  and  granted,  and  by  tlicse  presents  do 
give  and  grant  unto  Emilie  Huber,  her  heirs 
and  assigns,  the  land  under  ^vater,  and  be- 
tween high  and  low  water  mark,  described  as 
follows,  to  wit: 

"All  that  certain  piece  or  parcel  of  land 
under  waters  of  the  Atlantic  Ocean,  in  front 
of  and  adjacent  to  upland  of  said  Emilie  Hu- 
ber at  Coney  Island  in  the  city  of  Brooklyn 
in  our  county  of  Kings  described  as  follows, 
to  wit: 

[462]  "Beginning  at  a  point  on  the  mean 
high  water  line  of  the  Atlantic  Ocean,  where 
the  same  is  intersected  by  the  division  line  be- 
tween old  lot  number  twenty-eight  and  old 
lot  number  thirtv-one  of  the  Common  Lands 
of  the  Town  of  Gravesend,  said  division  line 
l)etween  the  westerly  line  of  the  upland  of 
Emilie  Huber,  and  said  point  of  intersection 
being  located  eight  hundred  and  sixty-seven 
and  thirty-three  one-hundredths  feet  southerly 
from  the  southerly  line  of  Surf  Avenue,  meas- 
ured along  said  division  line ;  running  thence 
on  a  line  parallel  with  West  Nineteenth  street 
south  twenty-nine  minutes,  thirty  seconds  east 
fifteen  hundred  feet;  thence  north  eighty-nine 
degrees,  thirty  minutes  and  thirty  seconds 
east  two  hundred  ninety-seven  and  seventy 
one-hundredths  feet ;  thence  on  a  line  parallel 
with  West  Nineteenth  street,  north  twenty- 
nine  minutes,  thirty  seconds  west  fifteen 
hundred  feet  to  mean  high  water  line;  thence 
along  said  mean  high  water  line  south  eighty- 
nine  degrees,  thirty  minutes  thirty  seconds 
west  two  hundred  ninety-seven  and  seventy 
one-hundredths  feet  to  the  place  of  beginning, 
containing  ten  and  one-fourth  acres. 
"In  Testimony  Whereof ^  We  have  caused  these 
our  Letters  be  made  Patent,  and  the  Great 
Seal  of  our  said  State  to  be  hereunto  af- 
fixed. 
'*Witn€88,  Fbank  S.  Black, 

Governor  of  our  said  State,  at  our 
City  of  Albany,  the  fourth  day  of 
"[seal]  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety- 
seven. 

"Frank  S.  Black, 
"Passed  the  Secretary's  Office  the  4th  day 
of  October,  1897. 

"Andrew  Davidson, 
'Deputy  Secretary  of  State." 
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Paul  Weidmann,  the  predecessor  in  title 
of  the  defendant  Steeplechase  Company,  on 
the  2d  day  of  February,  [4€3]  1898,  obtained 
a  grant  from  the  commissioners  of  the  land 
office,  the  material  part  of  which  is  as  follows: 
*'The  People  of  the  State  of  New  York,  by  the 

Grace  of  God   Free  and  Independent.     To 

All  to  Wliom  These  Presents  Shall  Come, 

Greeting : 

"Knoic  ye,  That  we  have  given  and  granted 
and  by  these  presents  do  give  and  grant  unto 
Paul   Wiedmann,  his  heirs  and  assigns,  the 


land  under  water  aad  between  high  and  low 
water  mark  described  as  follows  to  vit: 
.     .     .     Containing  five  and  one-eighth  acres. 

"Subject,  however,  to  the  restriction  that 
the  said  party  of  the  second  part  shall  not 
erect  or  cause  to  be  erected  any  fences  or  ob- 
structions of  any  kind  on  the  land  under 
water  as  above  described  that  will  in  env 
way  obstruct  or  prevent  any  person  or  persons 
from  having  free  and  unmolested  right s>  to 
cross  and  recross  the  said  land  under  water 
between  high  and  low  water  line  as  they  now 
exist  or  as  they  mav  exist  to  the  south  of  the 
said  present  high  or  low  water  line,  but  this 
restriction  shall  not.  apply  to  any  of  the 
lands  under  water  which  shall  at  anv  time 
be  reclaimed  by  natural  causes  and  building 
erected  thereon." 

In  the  vear  1905  and  thereafter  the  defend- 
ant  Steeplechase  Company  erected  upon  said 
foreshore  and  have  since  there  maintained 
obstructions  of  many  kinds  which  interfered 
with  and  prevented  the  use*  of  the  foreshore 
by  the  public.  The  court  found  as  a  fact  that 
the  obstructions,  naming  them,  are  pnrpres- 
tures  and  nuisances  per  se. 

It  is  also  found  as  a  fact  that  for  upwards 
of  one  hundred  years  last  past  the  plaintiffs 
have  had  and  now  have  the  right  to  use  the 
foreshore  adjacent  to  Steeplechase  Park  at 
all  times  for  the  purpose  of  bathing,  boating 
and  fishing  and  the  right  of  passage  over  such 
forfeshore  as  incidental  thereto.  This  action 
is  brought  to  prevent  the  defendants  from  in- 
terfering with  the  plaintiffs  in  their  right 
of  passage  over  and  use  of  such  foreshore. 
[464]  Judgment  was  obtained  in  the  action 
by  which  it  is  ordered  and  adjudged:  "That 
the  defendants  are  enjoined  from  maintain- 
ing the  following  structures,  namely,  the 
fences  or  barriers  at  either  side  of  Steeple- 
chase Park,  the  luncheon  pavilion  and  the 
platform  connecting  the  same  with  the  pier, 
the  roller  coaster  and  marine  horse  railway, 
in  so  far  that  these  structures  or  anv  of  them 
project  beyond  the  present  high  water  line  as 
shown  on  Plaintiff's  Exhibit  12. 

*7f  is  Further  Ordered  and  Adjudged: 
That  said  defendants  make  suitable  means 
of  free  passage  and  maintain  the  same  under 
the  pier;  that  the  pipe  under  said  pier  be 
raised  to  a  height  of  at  least  seven  feet  above 
the  beach  between  high  and  low  water  line; 
that  said  defendants  provide  convenient  means 
for  passing  over  or  around  the  landward  end 
of  the  westerly  jetty  for  foot  passengers  or 
vehicles,  which  passage  must  be  left  open 
for  all  persons  freely  to  travel  over ;  that  the 
said  <lefendants  also  make  and  maintain  a 
suitable  and  convenient  means  for  passage 
under  Tilyou's  Walk  by  persons  on  foot  and 
for  vehicles  at  all  states  of  the  tide. 

*7t  is  Further  Ordered  and  Adjudged: 
That  said  defendants  forthwith  and  within 
thirty  days  after  service  upon  them  or  their 
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attorneys  of  a  copj  of  this  judgment,  remove 
the  following  structures,  namely :  the  easterly 
boundary  fence,  the  fences  upon  the  westerly 
jetty,  the  luncheon  pavilion,  the  platform  con- 
necting the  same  with  the  pier,  the  roller 
coaster  and  marine  horse  railway,  in  so  far 
as  these  structures,  or  any  of  them,  project 
beyond  the  present  high  water  line  as  shown 
on  Plaintiff's  Exhibit  12;  and  within  said 
thirty  days  make  a  free  passage  under  the 
pier,  raise  the  pipe  underneath  it  to  a  height 
of  at  least  seven  feet  above  the  beach  between 
high  and  low-water  line,  provide  convenient 
means  for  passing  over  the  westerly  jetty 
or  round  the  landward  end  for  foot  passen- 
gers or  vehicles  and  provide  suitable  and  con- 
venient means  for  passage  underneath  Til- 
you's  [465]  Walk  by  persons  on  foot  and  for 
vehicles  at  all  states  of  the  tide." 

An  appeal  was  taken  from  said  judgment 
by  the  defendants,  other  than  the  defendant 
Hogg,  to  the  Appellate  Division  of  the  Su- 
preme Court,  where  the  judgment  was  unan- 
imously affirmed,  and  this  appeal  is  taken 
from  such  judgment  of  affirmance. 

The  defendants  Emilie  Huber  and  George  C. 
Tilyou  have  died  since  the  commencement 
of  this  action  and  the  executor  of  the  will 
of  .each  has  been  substituted  in  the  action  in 
place  of  such  defendants  severally.  The  inter- 
est of  each  has  been  referred  to  in  this  state- 
ment and  will  be  referred  to  in  the  opinion 
as  if  the  original  parties  had  not  died. 

C.  Walter  Randally  Samuel  8.  Whitehouae 
and  Frank  Ohemeir  for  Joseph  Huhery  as  ex- 
ecutor of  Emilie  Huber,  appellant. 

Andrew  F.  Vun  Thun,  Jr.  for  Steeplechase 
Company  et  al.,  appellants. 

Egburt  E.  Woodbury  and  Robert  P.  Beyer 
for  respondent. 

[467]  Chase,  J. — So  far  as  the  judgment 
recovered  relates  to  obstructions  upon  land 
below  high-water  mark  other  than  land  which 
is  included  within  the  description  in  the  pat- 
ent to  Emilie  Huber  of  1897,  it  is  fully 
sustained  by  the  findings  of  fact  included  in 
the  reoord,  and  by  the  law  as  stated  by  this 
court  in  many  reported  cases.  Among  such 
cases  are  Brookhaven  v.  Smith,  188  N.  Y. 
74,  11  Ann.  Cas.  1,  8  N.  E.  665,  9  L.R.A. 
(N.S.)  326;  Barnes  v.  Midland  R.  Terminal 
Co.  193  N.  Y.  378,  85  N.  E.  1093,  127  Am.  St. 
Rep.  962;  Barnes  v.  Midland  R.  Terminal  Co. 
218  N.  Y.  91,  112  N.  E.  926. 

Tlie  defendants  are  not  entitled  to  maintain 
the  obstructions  erected  by  them  below  high- 
water  mark  adjacent  and  seaward  from  the 
Huber  uplands  because  of  any  littoral  rights 
in  the  owner  of  such  upland.  (See  authori- 
ties last  cited.)  Their  right,  if  any,  to  main- 
tain such  obstructions  adjacent  to  said  up- 
land  rests   wholly   upon   the  grant  to   Mrs. 


Huber  of  1897.  It  is  necessary,  therefore,  to 
consider  the  lanffU4tge  of  the  grant,  the  in- 
tention of  the  commissioners  of  the  land  office 
in  making  the  grant,  their  pmoer  and  anithor- 
ity  to  make  the  grant  and  the  power  and 
authority  of  the  state  to  authorize  a  grant 
conveying  every  interest  of  the  state,  jus 
privatum  and  jus  publicum,  in  lands  below 
high- water  mark.  The  cases  last  cited  have 
no  special  bearing  upon  the  questions  relating 
to  the  Huber  grant.  The  Huber  grant  is  in 
the  simplest  form,  absolute  in  terms,  and  by 
[468]  express  words  gives  and  grants  all  of 
the  land  adjacent  to  the  applicant's  upland 
from  high- water  mark  southward  for  fifteen 
hundred  feet. 

It  is  provided  by  statute  that  all  letters 
patent  shall  be  in  such  form  as  the  commis- 
sioners of  the  land  office  direct.  (Public 
Lands  Law,  §  5.) 

The  intention  of  the  commissioners  of  the 
land  office  in  executing  the  grant  to  Mrs. 
Huber  is  quite  conclusively  shown  by  the  pro- 
ceedings before  them  upon  her  application  for 
the  grant.  In  her  application  for  the  grant, 
made  pursuant  to  the  statute,  she  not  only 
stated  in  general  terms  her  desire  to  purchase 
the  lands  therein  specifically  described,  but 
she  expressly  stated  that  "it  is  the  intention 
of  the  undersigned  (Mrs.  Huber)  to  apply  for 
an  absolute  title  in  fee  simple  to  said  lands 
under  water."  It  appears  from  the  minutes 
of  the  land  board  that  her  application  was 
referred  to  the  state  engineer  and  surveyor,  a 
member  of  the  board,  and  that  he  reported 
adversely  to  her  application.  The  matter  was 
then,  upon  motion,  laid  upon  the  table,  and 
at  a  subsequent  meeting,  after  a  report  from 
the  comptroller  as  to  the  value  of  the  prop- 
erty in  which  he  stated  "that  said  land,  con- 
taining  10|  acres,  is  appraised  at  $580.00  for 
restricted,  and  at  $871.25  for  all  beneficial 
enjoyment;  and  that  the  appraiser's  report, 
and  his  bill  and  receipt  for  $8.05  for  expenses 
incurred  in  making  the  appraisal,  are  en- 
closed herewith.  In  my  opinion  $30.00  in 
addition  to  above  costs  of  appraisal  should 
be  charged  for  appraising  said  land," — a  mo- 
tion was  adopted  by  a  vote  of  two  to  one  (the 
state  engineer  and  surveyor  voting  no)  that 
letters  patent  issue  to  Mrs.  Huber  on  presen- 
tation of  the  treasurer's  receipt  in  accordance 
with  the  appraisal.  Mrs.  Huber  then  paid 
$909.30,  made  up  of  $871.25,  the  appraisal  for 
"all  beneficial  enjoyment,"  ^30  costs  of  ap- 
praisal, and  $8.05,  expenses  incurred  in 
making  the  appraisal,  and  the  grant  was  exe- 
cuted and  delivered. 

It  appears,  therefore,  that  the  commission- 
ers of  the  land  [469]  office  intended  to  give 
Mrs.  Huber  an  unrestricted  fee  of  the  lands 
included  in  the  grant.  If  it  had  been  their 
intention  to  reserve  to  the  public  a  right  of 
passage  over  the  lands  included  in  the  grant. 
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they  would  have  provided  therefor  as  thiey 
did  in  the  grant  to  Paul  Weidmann  a  few 
weeks  later. 

The  pier  which  constitutes  one  of  the  «ob- 
structions  of  which  the  plaintiff  complains 
was  built  by  the  permission  of  the  secretary 
of  war  of  the  Federal  government,  which  per* 
mission  is  dated  November  10,  1913,  and  also 
by  permission  of  the  department  of  docks  and 
ferries  of  the  city  of  New  York,  which  permis- 
sion is  dated  December  18,  1903. 

By  chapter  67  of  the  Laws  of  1786  the  com- 
missioners of  the  land  office,  then  composed 
of  the  governor,  lieutenant-governor,  speaker 
of  the  assembly,  secretary  of  state,  attorney- 
general,  treasurer  and  auditor,  were  given 
authority  "to  grant  such  and  so  much  of  the 
lands  under  water  of  navigable  rivers,  as 
they  shall  deem  necessary  to  promote  the  com- 
merce of  this  state.  Provided  always  that  no 
such  grant  shall  be  made  in  pursuance  of 
this  act  to  any  person  whatever  other  than  the 
proprietor  or  proprietors  of  the  adjacent 
lands."  That  statutory  authority  was  prac- 
tically re-enacted  in  the  Revised  Laws  of 
1813  (Vol.  1,  page  292,  chap.  74)  and  in  the 
Revised  Statutes  of  1830  (Part  1,  chap.  9, 
title  5,  articles  1  and  4).  Many  other  stat- 
utes were  passed  relating  to  the  commission- 
ers of  the  land  office  and  their  duties,  and 
also  authorizing  grants  to  particular  persons, 
municipal  and  other  corporations,  ever  enlarg- 
ing the  power  and  authority  of  the  com- 
missioners to  act  for  the  state  in  granting 
lands  under  water  as  stated,  and  otherwise. 

By  the  Constitution  of  1846,  article  6, 
section  5,  the  lieutenant-governor,  speaker 
of  the  assembly,  secretary  of  state,  comptrol- 
ler, treasurer,  attorney-general  and  state 
engineer  and  surveyor  were  made  commis- 
sioners of  the  land  office  and  the  powers  and 
duties  of  the  board  [470]  w^ere  stated  as  fol- 
lows: "The  powers  and  duties  of  the  respec- 
tive boards,  and  of  the  several  officers  in  this 
article  mentioned,  shall  be  such  as  are  now 
or  hereafter  may  be  prescribed  by  law."  ( Con- 
stitution, art.  5,  §  6).  These  provisions  were 
included  without  change  in  the  Constitution 
of  1894.  The  commissioners  of  the  land  office 
are,  therefore,  constitutional  officers  having 
by  the  paramount  law  of  the  land  constitut- 
ing the  direct  voice  of  the  people,  such  powers 
and  duties  as  are  prescribed  by  the  legislature. 

After  the  Constitution  of  1846  the  legisla- 
ture, by  chapter  283  of  the  Laws  of  1850^ 
provided:  ''The  commissioners  of  the  land 
office  shall  have  power  to  grant  in  perpetuity 
or  otherwise,  so  much  of  the  lands  under  the 
waters  of  navigable  rivers  or  lakes,  as  they 
shall  deem  necessary  to  promote  the  commerce 
of  this  state,  or  proper  for  the  purpose  of 
beneficial  enjoyment  of  the  same  by  the  ad- 
jacent owner,  but  no  such  grant  shall  be  made 
to  any  person  other  than  the  proprietor  of  the 
adjacent  lands."     (Section  1.) 


By  section  2  the  powers  conferred  on  the 
commissioners  of  the  land  office  were  extended 
'*to  lands  under  water,  and  between  high  and 
low-water  mark  in  and  adjacent  to  and  sur- 
rounding Long  Island.     .    .     ." 

The  present  statute  is  section  75  of  the 
Public  Lands  Law  (Cons.  Laws,  ch.  46),  and 
it  is  substantially  the  same  so  far  as  now 
under  consideration  as  it  existed  prior  to 
1897.  (See  Laws  of  1894,  chapter  317.  sec. 
70.)  It  provides:  ''This  section  authorizes 
grants  of  land  under  water 

"1.    Of  navigable  rivers  and  lakes. 

JUm  ■  •  . 
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"6.  Adjacent  to  and  surrounding  Long  Is' 
land.    .    .    . 

"The  commissioners  of  the  land  office  may 
grant  in  perpetuity  or  otherwise,  to  the  own- 
ers of  the  lands  adjacent  to  [471]  the  lands 
under  water  specified  in  this  section,  to  pro- 
mote the  commerce  of  this  state  or  for  the 
purpose  of  beneficial  enjoyment  thereof  by 
such  owners,  or  for  agricultural  purposes,  so 
much  of  said  lands  under  water  as  they  deem 
necessary  for  that  purpose.  No  such  grant 
shall  be  made  to  any  person  other  than  the 
proprietor  of  the  adjacent  lands,  and  any 
such  grant  made  to  any  other  person  shall  be 
void.    .    .    .'' 

From  the  first  grant,  made  under  the  act 
of  1786  on  December  29,  1786,  to  Esra  Reed 
of  lands  under  the  waters  of  the  Hudson  river 
adjacent  to  his  farm  at  Hudson,  down  to  the 
present  time,  thousands  of  grants  have  been 
made,  some  with,  and  some  without  restric- 
tions,  some  absolute,  and  some  conditional. 
Upon  the  faith  of  the  title  of  lands  so  con- 
veyed in  fee  there  are  now  docks,  wharves,  and 
buildings  devoted  to  commerce,  and  also  lands 
filled  in,  built  upon  and  beneficially  enjoyed 
worth  millions  of  dollars.  Titles  founded 
upon  such  grants  are  to  be  found  in  every 
city,  village  and  township  bordering  wpoa 
public  waters. 

In  1892  the  attorney-general,  replying  to  a 
communication  of  the  land  board  relating  to 
the  form  of  a  grant  then  under  coDsideration,. 
said,  in  substance,  that  a  grant  for  beneficialr 
enjoyment  imports  a  fee,  and  that  a  provisioii. 
should  not  be  placed  in  the  grant  reserving 
to  the  people  the  privilege  of  entering  upon 
and  using  the  lands  granted  until  the  same 
shall  be  actually  appropriated  and  applied  to 
the  purposes  of  commerce  or  for  beneficial 
enjoyment.  (Reports  of  Attorney -General  of 
the  State  of  New  York,  1892,  page  83.) 

In  1891  the  attorney-general,  in  response 
to  a  communication  asking  for  the  meaning 
of  the  phrases  "purposes  of  commerce"  and 
"beneficial  enjoyment,"  said :  "By  the  amend- 
ment of  section  67  Revised  Statutes  supra  in 
1850  (Chapter  283)  which  conferred  power 
upon  the  land  board  to  make  such  grants  for 
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beneficial  enjoyment,  the  legislature  assumed 
that  grants  for  purposes  of  commerce 
[472]  were  of  limited  character  and  subject  to 
legislatiYe  controL  On  the  other  hand  a 
grant  for  'beneficial  enjoyment'  to  a  grantee, 
his  heirs  and  assigns,  imports  a  fee  and  I 
think  the  legislature  by  said  amendment  of 
1850  when  it  authorized  the  land  board  to 
make  grants  for  beneficial  enjoyment,  intend- 
ed a  fee  should  be  conveyed  where  the  land 
granted  was  not  necessary  for  purposes  of 
commerce.  (See  Resolution  adopted  by  Land 
OflBce  March  6th,  1872.)"  (Reports  of  Attor- 
ney-General of  the  State  of  New  York,  1801, 
page  273.) 

After  the  legislation  mentioned  and  the  ap- 
proved practice  of  the  conmiissioners  of  the 
land  ofiice  in  granting  lands  under  water  in 
fee  for  beneficial  enjoyment  had  continued  for 
many  years,  the  Constitution  of  1894  was 
adopted  by  the  people  and  the  statutes  con- 
ferring power  on  the  commissioners  of  the 
land  office  have  been  more  than  once  re-en- 
acted. The  power  of  the  commissioners  of  the 
land  office  to  grant  lands  under  water  in  fee 
seems  to  have  been  given  by  the  Constitution 
and  the  statutes. 

Notwithstanding  the  grant  to  Mrs.  Huber, 
the  Trial  Term  and  the  Appellate  Division  of 
the  Supreme  Court  have  each  held  not  only 
that  the  grant  does  not  operate  to  deprive 
the  public  of  the  right  to  pass  over  the  lands 
granted  but  that  the  structures  erected  upon 
the  lands  included  in  the  grant  are  purpres- 
tures  and  nuisances. 

So  much  has  been  written  in  this  court  in 
regftrd  to  the  title  to  lands  under  water  in- 
cluding the  foreshore,  that  we  will  refer  to 
some  of  the  conclusions  that  have  been 
reached  in  other  cases  without  going  independ- 
ently and  at  length  into  a  statement  of  the 
history  and  present  status  of  such  lands. 

'*From  the  earliest  times  in  England  the 
law  has  vested  the  title  to,  and  the  control 
over,  the  navigable  waters  therein,  in  the 
crown  and  Parliament.  A  distinction  was 
taken  between  the  mere  ownership  of  the  soil 
under  water  and  the  control  over  it  for  public 
purposes.  The  ownership  of  the  soil,  analo- 
gous to  the  ownership  [473]  of  dry  land, 
was  regarded  as  jua  privatiwij  and  was  vested 
in  the  crown.  But  the  right  to  use  and  con- 
trol both  the  land  and  water  was  deemed  a 
jus  publicumt  and  was  vested  in  Parliament. 
The  crown  could  convey  the  soil  under  water 
»o  as  to  give  private  rights  therein,  but  the 
dominion  and  control  over  the  waters,  in  the 
interest  of  commerce  and  navigation,  for  the 
benefit  of  all  the  subjects  of  the  kin^^dom, 
could  be  exercised  only  by  Parliament." 
(Com.  V.  Alger,  7  Cush.  (Mass.)  53;  People 
v.  New  York,  etc.  Ferry  Co.  68  N.  Y.  71.) 

In  this  country  the  state  has  succeeded  to 
all  the  rights  of  both  crown  and  Parliament 


in  the  navigable  waters  and  the  soil  under 
them,  and  here  the  jus  privatum  and  the 
jus  publioum  are  both  vested  in  the  state. 

In  England  Parliament  had  oomplete  and 
absolute  control  over  all  the  navigable  waters 
within  the  kingdom.  It  could  r^ulate  navi- 
gation upon  them,  could  authorize  exclusive 
rights  and  privileges  of  navigation  and  fish- 
ing, could  authorize  weirs,  causeways  and 
dams  for  private  use  to  be  constructed  in 
them,  and  could  interrupt  and  absolutely  de- 
stroy navigation  in  them.  (Rex  v.  Montague, 
4  B.  &  C.  598,  10  E.  C.  L.  413;  Williams  v. 
Wilcox,  8  Ad.  &  El.  314,  35  E.  C.  L.  396; 
People  V.  New  York,  etc.  Ferry  Co.  supra.) 
So  in  this  country  each  state  (subject  to 
limitations  to  be  found  in  the  Federal  Consti- 
tution) has  the  absolute  control  of  all  the 
navigable  waters  within  its  limits.  As  said 
by  the  chancellor  in  Lansing  v.  Smith,  4 
Wend.  (N.  Y.)  9,  20,  21  Am.  Dec.  89,  the 
state  through  its  legislature  ''may  exercise  all 
the  powers  which  previous  to  the  Revolution 
could  have  been  exercised  either  by  the  king 
alone,  or  by  him  in  conjunction  with  his 
Parliament;  subject  only  to  those  restric- 
tions which  have  been  imposed  by  the  Consti- 
tution of  this  State  or  of  the  United  States.*' 

In  Stevens  v.  Pater  son,  etc.  R.  Co.  34  N. 
J.  L.  532,  3  Am.  Rep.  269,  Beasley,  Ch.  J.» 
said  (p.  548)  that  "a  legislative  permission 
to  appropriate  to  individual  use  a  part  of  the 
jua  publioumy  does  not,  pw  90,  deprive 
[474]  the  public  of  a  right  to  resume  the 
privilege  granted,  unless  it  appears  that  it 
was  the  intention  to  vest  such  privilege  ir- 
revocably  in  the  licensee;"  that  (p.  550)  'The 
principle  seems  universally  conceded  that,  un- 
less in  certain  particulars  protected  by  the 
Federal  Constitution,  the  public  right  in  navi- 
gable rivers  can  to  any  extent  be  modified  or 
absolutely  destroyed  by  statute."  In  Lang- 
don  V.  New  York,  93  N.  Y.  156,  Earl,  J.,  said  : 
"These  powers  result  from  its  sovereignty 
and  the  absolute  control  which,  in  consequence 
thereof,  it  has  over  the  public  domain  within 
its  limits.  The  right  to  grant  the  navigable 
waters  is  as  absolute  and  uncontrollable  (ex- 
cept as  restrained  by  constitutional  checks) 
as  its  right  to  grant  the  dry  land  which  it 
owns.  It  holds  all  the  public  domain  as  ab- 
solute owner,  and  is  in  no  sense  a  trustee 
thereof,  except  as  it  is  organized  and  possesses 
all  its  property,  functions  and  powers  for  the 
benefit  of  the  people." 

The  right  of  the  public  to  use  the  foreshore 
in  England  is  very  restricted.  In  Blundell  v. 
Catterall,  5  B.  &  Aid.  268,  7  E.  C.  L.  91,  it 
was  held  not  to  include  the  right  of  bathing. 
The  court  in  that  case,  speaking  by  Holroyd^ 
J.,  say  (pp.  301,  302) :  "The  public  common 
law  rights,  too,  with  respect  to  the  sea,  etc.^ 
independently  of  usage,  are  rights  upon  the 
water,   not  upon   the   land,   of  passage   and 
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fishing  on  the  sea,  and  on  the  sea  shore,  when 
covered  with  water;  and  though,  as  incident 
thereto,  the  public  must  have  the  means  of 
getting  to  and  upon  the  water  for  those  pur- 
poses, yet  it  will  appear  that  it  is  by  and  from 
such  places  only  as  necessity  or  usage  have 
appropriated  to  those  purposes,  and  not  a 
general  right  of  lading,  unlading,  landing  or 
embarking  where  they  please  upon  the  sea 
shore,  or  the  land  adjoining  thereto,  except  in 
case  of  peril  or  necessity." 

The  case  last  cited  was  one  to  recover  for 
trespasses  against  a  person  who  wheeled  bath- 
ing boxes  over  land  above  high -water  mark 
down  to  the  seashore  and  over  [475]  the  fore- 
shore, which  was  leased  to  the  plaintiff,  and 
it  was  held  in  that  case  that  the  lessee  of  the 
foreshore  had  a  right  to  treat  every  bather, 
every  nurse-maid  with  a  perambulator,  every 
boy  riding  a  donkey,  and  every  preacher  as  a 
trespasser.  (See  "The  Public  and  the  Fore- 
shore," The  Law  Times,  London,  volume  139, 
page  381,  September  4, 1915.) 

In  this  country  the  right  of  the  public  to 
use  the  foreshore  when  not  granted  in  fee  is 
much  more  liberal,  as  will  be  seen  by  the  deci- 
sion in  Barnes  v.  Midland  R.  Terminal  Co. 
( supra ) . 

In  Lansing  v.  Smith,  4  Wend.  (N.  Y.)  9,  21 
Am.  Dec.  89,  the  court,  in  .construing  the  con- 
stitutionality of  an  act  authorizing  the  con- 
struction of  the  Albany  basin,  and  also  con- 
sidering  the  rights  of  the  people  in  the  lands 
there  under  water  which  formerly  belonged  to 
the  English  sovereign,  speaking  by  the  chan- 
cellor say: 

"The  people  of  this  state,  as  the  successors 
of  its  former  sovereign,  are  entitled  to  all  the 
rights  which  formerly  belonged  to  the  king 
by  his  prerogative.  Through  the  medium  of 
their  legislature  they  may  exercise  all  the 
powers  which  previous  to  the  revolution  could 
have  been  exercised  either  by  the  king  alone, 
or  by  him  in  conjunction  with  his  parliament ; 
subject  only  to  those  restrictions  which  have 
been  imposed  by  the  Constitution  of  this  state 
or  of  the  United  States.  .  .  .  But  there 
can  be  no  doubt  of  the  right  of  parliament  in 
England  or  the  legislature  of  this  state,  to 
make  such  grants,  when  they  do  not  interfere 
with  vested  rights  of  particular  individuals. 
The  right  to  navigate  the  public  waters  of  the 
state  and  to  fish  therein,  and  the  right  to  use 
the  public  highways,  are  all  public  rights 
belonging  to  the  people  at  large.  Tliey  are 
not  the  private  unalienable  rights  of  each 
individual.  Hence  the  legislature  as  the  rep- 
resentative of  the  public  may  restrict  and 
regulate  the  exercise  of  those  rights  in  such 
manner  as  may  be  deemed  most  beneficial  to 
the  public  at  large;  provided  they  do  not 
[476]  interfere  with  vested  rights  which  have 
been  granted  to  individuals."     (p.  21.) 

In  People  v.  New  York,  etc.  Ferry  Co.  68 
N.  Y.  71,  77,  78,  the  court  say:  "The  title  to 


lands  under  the  tide  waters  in  this  country 
which  before  the  revolution  was  vested  in  the 
king,  became,  upon  the  separation  of  the  col- 
onies, vested  in  the  States  within  which  thev 
were  situated.  The  people  of  the  state  in 
their  right  of  sovereignty  succeeded  to  the 
royal  title  and  through  the  legislature  may 
exercise  the  same  powers,  which,  previous  to 
the  revolution,  could  have  been  exercised  by 
the  king  alone,  or  by  him  in  conjunction  with 
parliament;  .  .  .  The  State,  in  place  of 
the  crown,  holds  the  title  as  trustee  of  a  pub- 
lic trust,  but  the  legislature  may,  as  the 
representative  of  the  people,  grant  the  soil, 
or  confer  an  exclusive  privilege  in  tide  wa- 
ters, or  authorize  a  use  inconsistent  with  the 
public  right,  subject  to  the  paramount  con- 
trol of  Congress,  through  laws  passed,  in 
pursuance  of  the  power  to  regulate  commerce, 
given  by  the  Federal  Constitution." 

In  Abbott  v.  Curran,  98  N.  Y.  665,  668  mem. 
which  was  a  proceeding  to  compel  a  purcha^r 
on  foreclosure  sale  to  complete  his  purchase, 
it  was  objected  to  the  title  that  the  lands 
had  been  originally  under  water  and  that  the 
grant  from  the  state  was  for  commercial  pur- 
poses only  and  for  the  benefit  of  commerce. 
It  appeared  that  the  lands  in  question  had 
been  entirely  severed  by  streets  from  the 
water  front.  It  was  held  that  the  "Language 
in  the  grant  did  not  impose  either  a  condition 
precedent  or  subsequent,  or  any  rettrictum 
upon  the  absolute  title." 

In  Towle  v.  Remsen,  70  N.  Y.  303,  308.  the 
court  say:  "llie  land  under  water  originally 
belonged  to  the  crown  of  Great  Britain,  and 
passed  by  the  Revolution  to  the  state  of  New 
York.  The  portion  between  high  and  low 
water  mark,  known  as  the  tideway,  was  grant- 
ed to  the  city  by  the  early  charters  (Dongan 
Charter,  §§  3  and  14;  Montgomerie  Charter, 
§  37)  and  the  corporation  have  an  absolute 
fee  in  the  same.  (Nott  v.  Thayer,  2  Bosw. 
61.)  [477]  It  necessarily  follows  that  the 
city  had  a  perfect  right  ...  to  make  the 
grant  of  their  portion  of  the  land  in  fee 
simple  absolute." 

In  Knickerbocker  Ice  Co.  v.  Shultz,  116  X. 
Y.  382,  387,  22  N.  E.  564,  the  court  say: 
"Through  the  medium  of  the  legislature,  the 
state  may  exercise  all  the  powers  which  pre- 
vious to  the  Revolution  could  have  been  exer- 
cised either  by  the  King  alone  or  by  him  in 
conjunction  with  his  parliament,  subject  only 
to  those  restrictions  which  have  been  imposed 
by  the  Constitution  of  this  state  or  of  the 
United  Stales." 

In  People  v.  Delaware,  etc.  Co.  213  N.  Y. 
194,  199,  107  N.  E.  506,  the  court  say:  "The 
title  to  the  bed  of  navigable  streams  and  the 
control  of  navigable  waters  are  vested  in  the 
state,  subject  to  the  limitations  found  in  the 
Federal  Constitution.  (Langdon  v.  Xew 
York,  93  X.  Y.  129.)  Tlie  state,  except  for 
such  limitations,  has  power  to  grant  the  title 
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to  lands  under  water,  unconditionally  or  con- 
ditionally, or  it  may  grant  special  rights 
therein,  or  it  may  restrict  the  boundaries  of 
navigable  waters  by  defining  the  same." 

In  Matter  of  Long  Sault  Development  Co. 
212  N.  Y.  1,  8,  Ann.  Gas.  1915D  56,  105  N.  E. 
^49,  the  court  say:  "The  power  of  the  legisla- 
ture to  grant  land  under  navigable  waters  to 
private  persons  or  corporations  for  beneficial 
enjoyment  has  been   exercised  too  long  and 
lias  been  afiirmed  by  this  court  too  often  to 
be  open  to  serious  question  at  this  late  day. 
(Citing  authorities.)     The  contemplated  use, 
liowever,  must  be  reasonable  and  one  which 
can  fairly  be  said  to  be  for  the  public  benefit 
•or  not  injurious  to  the  public.     *For  every 
purpose  which  may  be  useful,  convenient  or 
necessary  to  the  public,  the  state  has  the  un- 
questionable right  to  make  grants  in  fee  or 
•conditionally    for   the   beneficial    use   of   the 
grantee,  or  to  promote  commerce  according  to 
their  terms.    The  extensive  grant  to  the  city 
of  New  York  of  the  lands  under  water  below 
the    shore    line    around    Manhattan    Island 
^clearly    comes    within    this    principle,    since 
[478]  it  was  a  grant  to  a  municipality,  con- 
stituting a  political  division  of  the  state,  for 
the  promotion  of  the  commercial  proi^erity 
•of  the  city,  and,  consequently,  of  the  people 
•of  the  state.    So,  also,  grants  to  railroads  for 
rights   of  way   and  other   facilities  for   the 
transaction  of  their  business,  made  under  the 
authority  of  the  state,  have  been  held  va^d 
upon  the  same  principle,  as  well  as  to  cor- 
porations and  private  persons  engaged  in  com- 
-merce  or  navigation   for  their  necessary  or 
reasonable  use.    Grants  to  the  owners  of  the 
.adjoining  uplands,   either   for   beneficial   en- 
joyment  or    for    commercial   purposes,   have 
long  been  authorized  and  recognized  as  one 
of  the  uses  to  which  the  state  may  lawfully 
-apply  such  lands.'" 

There    are    many    other    decisions    of   our 
'Courts  to  the  same  effect  but  a  reference  to 
more  of  them  would  unduly  extend  this  opin- 
ion.   The  Illinois  Cent.  K.  Go.  v.  Illinois  ( 146 
U.  S.  387,  13  S.  Ct.  110,  36  U.  S.    (L.  ed.) 
1018)  case  and  the  Goxe  v.  State  (144  N.  Y. 
396,  39  X.  £.  400)  case  do  not  hold  that  the 
state  cannot  grant  lands  under  water  in  fee 
for  the  purposes  of  commerce  and  beneficial 
enjoyment.     The  rule  in  the  Illinois  case,  as 
stated  by  this  court  in  Saunders  v.  New  York, 
Cent.  etc.  R.  Co.  144  N.  Y.  75,  85,  38  N.  E. 
992.  43  Am.  St.  Rep.  729,  26  L.R.A.  378,  is, 
"That  the  ownership,  dominion  and  sovereign- 
ty over  lands  covered  by  tide  waters,  within 
Ihe  limits  of  the  several  states,  belong  to  the 
respective  states  within  which  they  are  found, 
with  the  consequent  right  to  use  or  dispose 
of  any  portion  thereof,  when  that  can  be  done 
without  substantial  impairment  of  the  public 
interests,  and  subject  to  the  paramount  right 
•of  Congress  to  control  their  navigation  so  far 
Ann.  Cas.  1918B. — 70. 


as  necessary  for  the  regulation  of  conunerce 
with  foreign  nations  and  among  the  states, 
and  that  the  same  rule  was  applicable  to  land 
under  the  waters  of  the  great  lakes." 

Whatever  we  may  think  of  the  wisdom  of 
making  the  Huber  grant,  the  propriety  or  va- 
lidity of  the  grant  is  not  attacked  in  this 
action.  Although  the  action  is  brought  in 
the  name  of  the  People  it  is  not  brought  to 
review  the  [479]  action  of  the  commissioners 
of  the  land  nor  to  set  aside  or  amend  the 
grant.  It  is,  as  stated,  an  action  for  an  in- 
junction. 

Even  prior  to  the  time  when  the  commis- 
sioners of  the  land  ofiice  were  expressly  au- 
thorized to  grant  lands  under  water  for  bene- 
ficial enjoyment  a  patent  for  lands  under  wa- 
ter could  not  be  invalidated  in  a  collateral 
action  by  proof  that  it  was  granted  for  other 
purposes  than  to  promote  the  commerce  of 
this  state,  as  that  it  was  granted  to  a  turn- 
pike corporation.  (People  v.  Mauran,  5 
Denio  389.)  The  validity  of  a  patent  can 
only  be  assailed  in  a  direct  proceeding  to 
review  the  action  of  the  commissioners  or  by 
an  action  in  equity  to  set  aside  the  patent. 
(£.  G.  Blakslee  Mfg.  Co.  v.  K.  G.  Blakslee's 
Sons  Iron- Works,  129  N.  Y.  155,  160,  29  N.  E. 
2;  New  York  Cent.  etc.  R.  Co.  v.  Aldridge,  135 
fr.  Y.  83,  92,  32  N.  E.  60,  17  L.R.A.  516. 

Every  construction  upon,  or  other  occupa- 
tion of  land  formerly  below  high-water  mark 
either  for  commerce  or  other  purpose  neces- 
sarily Interferes  in  some  degree  with  the 
public  right  of  passage  on  the  shore  and  in 
the  sea.  Such  slight  interference  is  inevita- 
ble if  the  public  interests  are  to  be  conserved. 
During  all  our  history  the  legislature  and 
the  courts  have  recognized  that  the  public 
interest  may  require  or  at  least  justify  a 
limited  restriction  of  thcv  boundaries  of  navi- 
gable waters.  The  public  interest  may  re- 
quire the  building  of  docks  and  piers  to  facili- 
tate approach  to  the  channel  of  such  navigable 
waters.  The  beneficial  enjoyment  of  land  ad- 
joining the  channel  of  public  waters  may  re- 
quire or  at  least  justify  the  conveyance  of 
lands  below  high  water  on  which  to  erect 
buildings.  As  in  England  the  crown  and 
Parliament  can  without  limitation  convey 
land  under  public  waters,  so  in  this  state  land 
under  water  below  high-water  mark  can  be 
conveyed  by  the  legislature,  or  in  accordance 
with  constitutional  and  legislative  direction. 
Where  the  state  has  conveyed  lands  without 
restriction  intending  to  grant  a  fee  therein 
[480]  for  beneficial  enjoyment,  the  title  of 
the  grantee  except  as  against  the  rights  of 
riparian  or  littoral  owners,  is  absolute,  and 
unless  the  grant  is  attacked  for  some  readon 
recognized  as  a  ground  for  attack  by  the 
courts  or  the  use  thereof  is  prevented  by  the 
Federal  government,  there  is  no  authority  for 
an  injunction  against  its  legitimate  use. 
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The  appellants  have  raised  many  questions 
relating  to  the  findings  of  fact  and  to  the 
sufficiency  of  the  evidence  to  sustain  such 
findings.  The  unanimous  affirmance  of  such 
findings  of  fact  prevents  our  examination  of 
the  record  to  determine  whether  there  is  any 
evidence  or  sufficient  evidence  to  sustain 
them.  Other  questions  have  been  raised  with 
reference  to  the  sufficiency  of  the  findings  to 
sustain  the  judgment.  Except  as  indicated  by 
this  opinion  we  are  of  the  opinion  that  the 
findings  are  sufficient  to  justify  the  judgment 
and  it  is  unnecessary  to  consider  the  findings 
for  the  purpose  of  showing  their  sufficiency 
to  sustain  the  conclusions  of  law,  so  far  as 
they  are  approved. 

The  judgment,  so  far  as  it  affects  the  lands 
granted  to  Mrs.  Huber  in  1897,  is  reversed, 
and  complaint  dismissed,  and  except  as  to  said 
lands  granted  to  Mrs.  Huber  the  judgment  is 
affirmed.  Costs  are  allowed  to  the  defend- 
ant Huber  in  this  court  and  in  the  Appellate 
Division  payable  by  the  respondent. 

WiLLARD  Babtlett,  Ch.  J.  {concurring  in 
result). — Although  the  validity  of  the  Huber 
grant  is  not  expressly  assailed  by  the  com- 
plaint in  this  action,  its  validity  is  at  issue 
by  reason  of  the  fact  that  it  is  set  up  in  the 
answer  as  justifying  the  occupation  of  th« 
premises  in  question.  The  trial  judge  did  not 
hold  that  the  grant  was  void  but  construed 
it  as  subject  to  the  public  right  of  passage 
along  the  foreshore.  The  Appellate  Division, 
however,  has  declared  that  it  "was  clearly  be- 
yond the  power  of  the  commissioners  of  the 
land  office  to  convey  an  unqualified  [481]  fee 
of  such  foreshore  for  private  purposes;"  and 
cites  in  support  of  this  proposition  Matter  of 
Long  Sault  Development  Co.  212  N.  Y.  1, 
Ann.  Cas.  1915D  56,  105 -N.  E.  849,  and  Coxe 
V.  State,  144  N.  Y.  396,  405,  407,  39  N.  E.  400. 

The  Long  Sault  case  is  only  remotely  ap- 
plicable, as  it  involved  no  question  as  to 
rights  in  the  foreshore.  The  Coxe  case,  how- 
ever, is  strictly  pertinent.  This  court  there 
said:  "The  title  of  the  state  to  the  seacoast 
and  the  shores  of  tidal  rivers  is  different  from 
the  fee  simple  which  an  individual  holds  to 
an  estate  in  lands.  It  is  not  a  proprietary, 
but  a  sovereign  right,  and  it  has  been  fre- 
quently said  that  a  trust  is  engrafted  upon 
this  title  for  the  benefit  of  the  public  of  which 
the  state  is  powerless  to  divest  itself."  Nev- 
ertheless, Judge  O'Brien  proceeded  to  say  in 
the  same  opinion:  "Grants  to  the  owners  of 
the  adjoining  uplands,  either  for  benefiical  en- 
joyment or  for  commercial  purposes,  have 
long  been  authorized  and  recognized  as  one 
of  ^he  uses  to  which  the  state  may  lawfully 
apply  such  lands" — but  not  for  mere  specula- 
tive purposes. 

The  Huber  grant  is  unqualified  in  form. 
I  think  it  conveyed  an  exclusive  right  to  the 


possession  of  the  premises  therein  deescribed, 
if  the  commissioners  of  the  land  office  pos- 
sessed the  power  to  make  a  grant  of  this 
character. 

The  Public  Lands  Law  assumes  to  confer 
such  power  upon  them  in  express  terms. 
(Pub.  Lands  Law,  §  75.)  They  are  a  con- 
stitutional body,  w^ith  such  powers  and  du- 
ties as  now  are  or  hereafter  may  be  pre- 
scribed by  law.     (Const,  art.  V,  §§  5,  6.) 

The  cases  in  which  it  has  been  held  that  the 
public  right  to  pass  along  the  foreshore  was 
not  destroyed  by  the  grant  have  been  cases  in 
which  the  right  was  reserved  expressly  or  by 
necessary  or  fair  implication,  oftentimes  aris- 
ing   out    of    the    surrounding    circumstances. 
There  is  no  such  feature  here.     There  is  no 
substantial     interference     with     navigation. 
Access  to  the  foreshore  [482]  or  land  between 
high   and   low-water   mark   is   obstructed  to 
some  extent,  but  when  the  state  parts  with 
the  title  to  the  foreshore  it  parts  with  the 
right  to  control  its  occupation.    If  the  grant 
of  lands  under  water  for  beneficial  enjoyment 
(or,  in  other  words,  in  fee  simple)   was  so 
vast  in  extent  as  to  amount  practically  to  an 
alienation  of  the  state's  governmental  func- 
tions {ilong  the  ocean  shore  of  Long  Island, 
it  would,  I  think,  be  invalid  under  the  doc- 
trine of  Illinois  Central  R.  Co.  ▼.  Illinois,  146 
U.  S.  387,  13  S.  Ct.  110,  36  U.  S.   (L.  ed.» 
1018,  where  the  grant  exceeded  1,000  acres, 
embracing  the  whole  outer  harbor  of  Chicago. 
For  example,  I  should  not  be  willing  to  con- 
strue the  statute  as  authorizing  the  commis- 
sioners of  the  land  office  to  shut  off  the  public 
from  the  entire  south  shore  of  Long  Island  by 
granting  the  strand  to  the  upland  owners  for 
beneficial  enjoyment  as  a  series  of  amusement 
parks.    But  the  exclusive  grant  of  a  few  hun- 
dred feet  for  enjoyment  in  a  manner  which 
does  not  interfere  with  navigation,  appears  to 
be  sanctioned  by  the  letter  and  spirit  of  the 
law,  whatever  we  may  think  of  the  wisdom 
of   exercising  the   power.     The  question,  it 
seems  to  me,  is  largely  one  of  degree.    An 
interesting  feature  developed  by  a  studious 
examination  of  the  numerous  cases  involving 
grants  of  land  under  navigable  waters  is  the 
extent  to  which  great  cities  have  been  built 
up  under  such  grants.     In  U.  S.  v.  Mission 
Rock  Co.  189  U.  S.  391,  406,  23  S.  Ct.  606.  47 
U.  S.  ( L.  ed. )  865,  it  was  said :    "A  large  and 
valuable  part  of  the  city  of  San  Francisco, 
extending  from  the  present  water  front  to,  in 
some  places,  Montgomery  street,  was  at  the 
time  of  and  subsequent  to  the  admission  of 
California  into  the  Union  a  part  of  the  sub- 
merged lands  of  the  bay,  but  has  since  been 
filled   in   by  many  hundred  grantors   under 
the  city  and  state,  who  have  erected  buildinors 
and  improvements  thereon  at  costs  running 
into  many  millions  of  dollars.     All  of  this 
was  done  in  aid  of  commerce,  in  the  upbuild- 
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ing  of  a  great  city  upon  the  bay,  and  with  the 
encouragement  and  consent  of  the  general 
government."  [483]  The  water  front  of  the 
city  of  New  York  has  been  similarly  devel- 
oped by  extending  it  over  submerged  lands 
for  the  promotion  of  the  commercial  prosper- 
ity of  the  port.     ( Coxe  v.  State,  supra. ) 

While  the  immediate  purpose  of  the  Huber 
grant  appears  to  have  been  to  promote,  not 
commerce,  but  recreation  for  private  gain, 
it  can  hardly  be  asserted  that  such  a  use  of 
bhore  property  to  a  limited  extent  is  detri- 
mental to  the  public  interest  in  any  such 
?en?e  as  to  affect  the  validity  of  the  grant. 

For  these  reasons  I  concur  in  the  conclusion 
reached  by  Judge  Chase,  that  the  judgment 
should  be  reversed  so  far  as  it  affects  the 
fendant  Huber. 

Hiscock  and  Collin,  JJ.,  concur  with  Chase^ 
J.,  and  Willard  Bartlett,  Ch.  J.;  Hogan,  Car- 
dozo  and  Seabury,  JJ.,  dissent  from  the  modi- 
fication of  the  judgment  on  the  ground  that 
there  should  be  read  into  the  Huber  patent 
an  implied  ]eser\'ation  of  public  rights. 

Judgment  accordingly. 


MOTE. 

Pow«r  of  State  to  C^ant  Title  to  Iiand 
under  HaTftgable  Water. 

Introductory,  1107. 
Majority  Rule: 

Rule  Stated,  1107. 

Illustrations  of  Rule,  1109. 

Limitations  of  Rule,  1111. 
Minority  Rule,   1114. 
Rule  in  California,  1114. 
Rule  in  Illinois,    1116. 
Rule  in  Maryland,  1117. 


Introductory, 

"Under  the  common  law  of  England  the 
crown  in  its  sovereign  capacity  held  the  title 
to  the  beds  of  navigable  or  tide  waters, 
including  the  shore  or  the  space  between  high 
and  low  water  marks,  in  trust  for  the  people 
of  the  realm  who  had  rights  of  navigation, 
commerce,  fishing,  bathing  and  other  ease- 
ments allowed  by  law  in  the  waters.  This 
rule  of  the  common  law  was  applicable  in  the 
English  colonies  of  America.  After  the  Revo- 
lution resulting  in  the  independence  of  the 
American  states,  title  to  the  beds  of  all  wa- 
ters, navigable  in  fact,  whether  tide  or  fresh, 
was  held  by  the  states  in  which  they  were 
located,  in  trust  for  all  the  people  of  the 
states  respectively.  When  the  Constitution 
of  the  United  States  became  operative,  the 
several  states  continued  to  hold  the  title  to 
the  beds  of  all  waters  within  their  respective 
borders  that  were  navigable  in  fact  without 


reference  to  the  tides  of  the  sea,  not  for  pur- 
poses of  disposition  to  individual  ownerships, 
but  such  title  was  held  in  trust  for  all  the 
people  of  the  states  respectively,  for  the  uses 
afforded  by  the  waters  as  allowed  by  the  ex- 
press or  implied  provisions  of  law,  subject 
to  the  rights  surrendered  by  the  states  under 
the  Federal  Constitution.  The  rights  of  the 
people  of  the  states  in  the  navigable  waters 
and  the  lands  thereunder,  including  the  shore 
or  space  between  ordinary  high  and  low  water 
marks,  relate  to  navigation,  commerce,  fishing, 
bathing  and  other  easements  allowed  by  law. 
These  rights  are  designed  to  promote  the  gen- 
eral welfare  and  are  subject  to  lawful  regula- 
tion of  the  states,  and  such  regulation  is 
subordinate  to  the  powers  of  Congress  as  to 
interstate  commerce,  navigation,  post  roads, 
etc.,  and  to  the  constitutional  guarantees  of 
private  property  rights."  Broward  v.  Mabry, 
58  Fla.  398,  50  So.  826. 

Accordingly  a  state  cannot  make  a  grant 
of  the  exclusive  control  of  a  navigable  stream. 
See  the  note  to  Matter  of  Long  Sault  Develop- 
ment Co.  Ann.  Cas.  1915D  50. 

There  is  some  confiict  in  the  decisions  as 
to  the  power  of  a  state  to  grant  title  to  land 
under  navigable  waters.  But  the  conflict  is 
more  apparent  than  real,  since  those  decisions 
which  deny  the  power  of  the  state,  base  their 
rulings  on  the  ground  that  the  title  of  the 
state  is  in  trust  for  the  benefit  of  the  people 
and  that  to  convey  the  soil  under  the  waters 
would  be  a  violation  of  the  trust,  while  the 
decisions  afSrming  the  power  of  the  state  te 
giant  title  to  lands  Under  navigable  waters 
also  recognize  the  trust  character  of  the 
state's  title  and  hold  that  the  grant  of  the 
lands  does  not  free  it  of  that  trust. 

As  to  the  acquisition  of  the  title  to  land 
under  water  by  possession  adverse  to  the 
state,  see  the  note  to  Jersey  City  v.  Hall, 
Ann.  Cas.  1912A  696.  As  to  the  right  to 
take  sand,  gravel  or  the  like  from  the  bed  of 
a  navigable  stream,  see  the  note  to  State  v. 
Akers,  Ann.  Cas.  1916B  543,  affirmed  in  Ann 
Cas.  1918B  586. 

Majority  Rule, 

Rule  Stated. 

A  majority  of  the  cases  recognize  the  power 
of  a  state  to  grant  the  title  to  lands  under 
navigable  waters  subject  to  the  paramount 
right  of  the  people  to  the  use  of  the  waters 
for  commerce  and  navigation,  and  to  the  con- 
trol by  the  federal  government  for  those  pur- 
poses. 

United  Staies. — Pollard  v.  Hagan,  3  How. 
212,  11  U.  S.   (L.  ed.)    665;  Weber  v.  State 
Harbor  Com'rs,  18  Wall.  57,  21  U.  S.  (L.  ed.) 
798;    Illinois   Cent.   R.    Co.   v.   Illinois,    140 
U.  S.  387,  13  S.  Ct.  110,  36  U.  S.   (L.  ed.) 
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1018,  affirming  33  Fed.  730;  Kichardson  v. 
tJ.  S.  100  Fed.  714.  See  also  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  11  S.  Ct.  808,  35  U.  S. 
(L.  ed.)  428;  Shively  v.  Bowlby,  162  U.  S.  1, 
14  S.  Ct.  548,  38  U.  S.  (L.  ed.)  331,  affirming 

22  Ore.  410,  30  Pac.  154;  Turner  r.  People's 
Ferry  Co.  21  Fed.  90. 

Alabama. — State  v.  Alabama  Power  Co.  170 
Ala.  020,  58  So.  4G3. 

Arhansas.^See  State  v.  Southern  Sand, 
etc.  Co.  113  Ark.  149,  167  S.  VV.  854. 

jP/onda .—Rivas  v.  Solary,  18  Fla.  122; 
Slate  V.  Black  River  Phosphate  Co.  32  Fla. 
82.  13  So.  640,  21  L.R.A.  189;  Broward  v, 
Mabry,  68  Fla.  398,  50  So.  826;  Merrill- 
Stevens  Co.  V.  Durkee,  62  Fla.  549,  57  So. 
428;  Panama  Ice,  etc.  Co.  v.  Atlanta,  etc,  R. 
Co.  71  Fla.  419,  71  So.  608. 

Georgia. — Jones  v.  Oemler,  110  Ga.  202,  35 
S.  E.  375. 

Louisiana. — In  re  Caddo  Levee  Dist.  120 
La.  400,  45  So.  370;  State  v.  Bayou  Johnson 
Oyster  Co.  130  La.  604,  58  So.  405. 

Michigan. — See  Sterling  v.  Jackson,  69 
Mich.  488,  37  N.  W.  845,  13  Am.  St.  Rep.  405. 

yew  Jersey. — Arnold  v.  Mundy,  6  X.  J.  L. 
1,  10  Am.  Dec.  358;  Gough  v.  Bell,  21  N.  J.  L. 
15G;  Stevens  v.  Paterson,  etc.  R.  Co.  34 
X.  J.  L.  532,  3  Am.  Rep.  269;  Wooley  v. 
Campbell,  37  N.  J.  L.  163;  Polhemus  v.  Bate- 
man,  GO  N.  J.  L.  163,  37  Atl.  1015;  Wood- 
cliff  Land  Imp.  Co.  v.  New  Jersey  Shore 
Line  R.  Co.  72  N.  J.  L.  137,  60  Atl.  44. 
Pennsylvania  R.  Co.  v.  New  York,  etc.  R.  Co. 

23  N.  J.  Eq.  157.  See  also  Atty-Gen.  v.  Stev- 
ens, 1  N.  J.  Eq.  369,  22  Am.  Dec.  526;  Ameri- 
can Dock,  etc.  Co.  v.  Trustees  for  Support  of 
Public  Schools,  39  N.  J.  Eq.  409;  McCarter 
v.  Lehigh  Valley  R.  Co.  78  N.  J.  Eq.  346,  79 
Atl.  93;  State  v.  Jersey  City,  25  N.  J.  L.  525. 

A'eu?  York. — Lansing  v.  Smith,  4  Wend.  9, 
21  Am.  Dec.  89;  People  v.  Thompson,  30  Hun 
457;  Gould  v.  Hudson  River  R.  Co.  6  N.  Y. 
522;  People  v  Tibbetts,  19  N.  Y.  523;  People 
v.  New  York,  etc.  Ferry  Co.  68  N.  Y.  71; 
Langdon  v  New  York,  93  N.  Y.  129,  144; 
Rumsey  v.  New  York,  etc.  R.  Co.  130  N.  Y. 
88,  28  N  E.  763;  Saunders  v.  New  York  Cent, 
etc.  R  Co  144  N.  Y  75,  38  N.  E.  992,  43 
Am.  St  Rep.  729,  26  L.R.A.  378;  De  Lancey 
v.  Hawkins.  163  N.  Y.  587,  57  N.  E.  1108, 
affirming  23  App.  Div.  8,  49  N.  Y.  S:  469; 
Matter  of  Long  Sault  Development  Co.  212 
N.  Y.  1,  Ann.  Cas.  1915D  56,  105  N.  E.  849, 
affirming  158  App.  Div.  398,  143  N.  Y.  S. 
454;  People  v.  Delaware,  etc.  Co.  213  N.  Y. 
194,  107  N.  E.  506,  modifying  154  App.  Div. 
909,  139  N.  Y.  S.  392;  Lally  v.  New  York 
Cent.  etc.  R.  Co.  61  Misc.  199,  113  N.  Y.  S. 
177;  People  v.  American  Sugar  Refining  Co. 
86  Misc.  78,  148  N.  Y.  S.  160;  Oelsner  v. 
Nassau  Light,  etc.  Co.  134  App.  Div.  281, 
118  N.  Y.  S.  960;  Geneva  v.  Henson,  140  App. 
Div.  49,  124  N.  Y.  S.  588,  affirmed  202  N.  Y. 


645,  95  N.  E.  1125.  And  see  the  reported 
case.  See  also  Williams  y.  Utica,  217  N.  Y. 
162,  111  N.  £.  468,  affirming  159  App.  Dir. 
160,  145  N.  Y.  S.  346;  Fulton  Light,  etc.  Co. 
V.  New  York,  62  Misc.  189, 116  N.  Y.  S.  1000; 
Dooley  v.  Proctor,  etc.  Mfg.  Co.  77  Misc.  398, 
137  N.  Y.  S.  737;  People  v.  Woodruff,  54 
App.  Div.  1,  8  N.  Y.  Ann.  Cas.  124,  66  X. 
Y.  S.  209.  appeal  dismissed  166  N.  Y.  597, 
69  N.  E.  1129. 

North  Carolina, — Shepard's  Point  Land  Co. 
V.  Atlantic  Hotel,  132  N.  C.  517,  44  S.  E.  39, 
61  L.R.A.  937.  See  also  Ward  v.  Willis,  51 
N.  C.  185,  72  Am.  Dec.  570;  Hodges  v.  Wil- 
liams, 95  N.  C.  331,  59  Am.  Rep.  242. 

Ohio. — Hogg  v.  Beerman,  41  Ohio  St.  81, 
52  Am.  Rep.  71. 

Oregon. — Hinman  v.  Warren,  6  Ore.  408; 
Parker  v.  Taylor,  7  Ore.  435;  Bowlby  v. 
Shively,  22  Ore.  410,  30  Pac.  154,  affirmed 
152  U.  S.  1,  14  S.  Ct.  548,  38  U.  S.  (L.  ed.) 
331;  Astoria  Exch.  Co.  v.  Shively,  27  Ore. 
104,  39  Pac.  398,  40  Pac.  92;  Taylor  Sands 
Fishing  Co.  v.  State  Land  Board,  56  Ore.  157, 
108  Pac.  126;  Pacific  Elevator  Co.  v.  Port- 
land, 66  Ore.  349,  133  Pac.  72,  46  L.ILA. 
(N.S.)  363;  Eagle  Cliff  Fishing  Co.  v.  Mc- 
Gowan,  70  Ore.  1,  137  Pac.  766.  See  also 
Muckle  v.  Good,  45  Ore.  230,  77  Pae.  743. 

Rhode  Island. — Providence  ▼.  Comstcck,  27 
R.  I.  537,  65  Atl.  307. 

Texas. — Galveston  v.  Menard,  23  Tex.  349; 
Baylor  v.  Tilleback,  20  Tex.  Civ.  App.  490, 
49  S.  W.  720.  S«'e  also  De  Meritt  v.  Robi- 
son,  102  Tex.  368,  116  S.  W.  796  (question 
not  decided);  Welder  r.  State,  196  S.  W. 
868  (question  not  decided). 

Washington. — Eisenbach  v.  Hatfield,  2 
Wash.  236,  26  Pac.  639,  12  L.R.A.  632:  Morse 
V.  O'Connell.  7  Wash.  117,  34  Pac.  126:  Grays 
Harbor  Boom  Co.  v  Lownsdale,  64  Wash.  83, 
102  Pac.  1041,  104  Pac.  267;  Palmer  v.  Peter- 
son, 56  Wash  74,  105  Pac.  179.  See  also 
Sullivan  v.  Callvert,  27  Wash  600,  68  Pac. 
303;  Brace,  etc.  Mill  Co.  v.  State,  49  Wash. 
326,  95  Pac.  278;  Bilger  v.  State,  63  Wash. 
457,  116  Pac   19. 

Thus  in  Hogg  v.  Beerman,  41  Ohio  St.  81, 
52  Am.  Rep.  71,  the  court  said:  "An  abso- 
lute sovereign,  holding  both  ownership  and 
jurisdiction  of  land  and  water,  may  vest  in 
a  private  grantee  such  portions  of  either,  as 
the  grantor  may  Metormine.  A  sovereign 
whose  powers  are  limited  by  constitutional 
provisions  may  do  the  like,  so  far  as  the 
grant  does  not  contravene  any  constitutional 
provision  or  limitation.  So  long  as  navigable 
waters  are  left  free  to  the  public,  for  unem- 
barrassed passages  to  and  fro,  we  know  of  no 
reason  why  the  United  States,  or  any  state, 
holding  ownership  and  jurisdiction  of  land 
and  water,  may  not  vest  in  a  private  grantee 
such  a  body  of  land,  marsh  and  water  as 
'East  Harbor.'    History  is  fall  of  instanees 
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of  the  exercise  of  such  power  by  govern- 
ments, and  instances  in  which  the  courts  have 
protected  such  a  grantee  against  intrusion  are 
not  rare.  The  ocean,  with  its  gulfs  and  bays, 
belong  to  no  nation.  Jurisdiction  is  allowed 
to  such  a  distance  from  shore  as  the  protec- 
tion of  that  shore  requires.  This  distance 
was  fixed  as  a  marine  league  at  a  time  when 
no  gun  could  force  a  ball  farther.  But  over 
inland  waters  the  nations  in  which  they  lie 
may  hold,  both  as  sovereigns  and  proprietors. 
A  proprietor  may  convey  all  his  rights  to  a 
grantee  unless  forbidden  by  some  law  to 
which  he  is  subject.  No  one  not  possessed 
of  some  right  in  the  thing  granted  should  be 
heard  in  objection.  Where  the  grantor  is  the 
government,  the  thing  granted  government 
property  held  by  absolute  title,  and  no  use 
of  the  thing  granted  to  which  the  public  is 
entitled  is  taken  away,  we  see  no  reason  for 
denying  to  the  grantee  the  ownership  of  the 
thing  granted." 

So  in  Illinois  Cent.  R«  Co.  v.  Illinois,  146 
U.  S.  387,  13  S.  Ct.  110,  36  U.  S.  (L.  ed.) 
1018,  it  was  said:  ''It  is  the  settled  law  of 
this  country  that  the  ownership  of  and  do- 
minion and  sovereignty  over  lands  covered 
by  tide  waters,  within  the  limits  of  the  sev- 
eral states,  belong  to  the  respective  states 
within  which  they  are  found,  with  the  conse- 
quent right  to  use  or  dispose  of  any  portion 
thereof,  when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest  of  the 
public  in  the  waters,  and  subject  always  to 
the  paramount  right  of  Congress  to  control 
their  navigation  so  far  as  may  be  necessary 
for  the  regulation  of  commerce  with  foreign 
nations  and  among  the  states.  This  doctrine 
has  been  often  announced  by  this  court,  and  is 
not  questioned  by  counsel  of  any  of  the  par- 
ties. Pollard  V.  Hagan,  3  How.  212  [11  U. 
S.  (L.  ed.)  565];  Weber  v.  State  Harbor 
Com'rs,  18  Wall.  57  [21  U.  S.  (L.  ed.)  798]. 
The  same  doctrine  is  in  this  country  held  to 
be  applicable  to  lands  covered  by  fresh  water 
in  the  great  lakes  over  which  is  conducted 
an  extended  commerce  with  different  states 
and  foreign  nations.  These  lakes  possess  all 
the  general  characteristics  of  open  seas,  ex- 
cept in  the  freshness  of  their  waters,  and  in 
the  absence  of  the  ebb  and  fiow  of  the  tide. 
In  other  respects  they  are  inland  seas,  and 
there  is  no  reason  or  principle  for  the  asser- 
tion of  dominion  and  sovereignty  over  and 
ownership  by  the  state  of  lands  covered  by 
tide  waters  that  is  not  equally  applicable  to 
its  ownership  of  and  dominion  and  sover- 
eignty over  lands  covered  by  the  fresh  waters 
of  these  lakes." 

In  State  v.  Alabama  Power  Co.  176  Ala. 
620,  58  So.  462,  the  court  used  the  following 
language:  "In  Alabama  the  legal  title  to 
the  beds   and   waters  of  navigable  ways  is 


lodged  in  the  state  in  trust  fof  public  pur- 
poses; subordinate,  however,  to  the  supreme 
right  of  navigation  which  is  lodged  in  the 
United  States  as  trustee  for  all  the  people 
of  all  the  states.  .  .  .  Subject  to  the 
state  limitation  in  favor  of  the  supreme  right 
of  navigation  reposed  in  the  United  States, 
this  state  may  even  grant  the  fee  in  the 
trust  properties  to  which  reference  has  been 
made;  provided  the  grant  is  not  inconsistent 
with  public  interests  to  which  the  navigable 
water  ways  are  permanently,  originally,  dedi- 
cated." 

In  Galveston  v.  Menard,  23  Tex.  349,  the 
court  said:  "From  the  very  nature  of  the 
property,  which  the  government  possesses  in 
its  navigable  waters,  and  bays,  and  bay- 
shores,  it  can  be  ordinarily  best  appropriated, 
by  devoting  it  to  public  use;  and  not  by 
granting  away  any  exclusive  right  to  it  to 
any  one.  Because  every  man  can  use  it,  and 
derive  advantage  from  it,  and  no  injury  is 
done  to  each  other  in  its  enjoyment.  It  often 
happens,  however,  that  the  public  use  and 
enjoyment  of  this  species  of  property  may 
be  promoted  and  increased,  by  allowing  por- 
tions of  it  to  become  private  property  as  for 
wharves,  docks  and  the  like,  in  harbors  and 
ports.  If  the  government  could  not  exercise 
this  right  in  severing  this  common  property, 
and  appropriating  portions  of  it  to  private 
use,  it  would  not  only  curtail  the  ordinary 
powers,  which  every  nation  has  for  self-de- 
velopment, but  it  would  pre-suppose  a  de- 
ficiency, in  the  sovereignty  power,  to  control 
or  dispose  of  what  belongs  to  it.  At  common 
law,  the  right  to  such  property  was  vested 
in  the  crown,  as  a  royal  prerogative.  The 
modern  doctrine  of  the  courts  of  England  is, 
that  it  is  vested  in  the  king,  as  trustee  for 
the  public,  and  that  he  cannot,  since  the  time 
of  magna  charta,  make  a  valid  grant  of  it. 
(Blundell  T.  Catterall,  5  B.  &  Aid.  268;  7 
£.  C.  L.  91.)  There  is  no  question,  but  that 
parliament  may  grant  it.  (Lowe  v.  Govett 
[3  B.  &  Ad.  863]  23  E.  C.  L.  203;  Angell  on 
Tide  Waters,  88.)  The  legislatures  of  the 
several  states  may  grant  it,  if  not  previously 
appropriated  by  grant,  prescription,  or  other- 
wise; provided,  the  exercise  of  an  exclusive 
right,  thus  granted,  does  not  infringe  upon 
the  rights  of  the  government  of  the  United 
States,  in  its  power  to  'regulate  commerce 
with  foreign  nations,  and  among  the  several 
states.' " 

Illustrations  of  Rule. 

It  has  been  held  that  a  state  has  the  power 
to  grant  the  title  to  tide  and  shore  lands. 
Corrigan  v.  Brown,  169  Fed.  477;  Mobile 
Transp.  Co.  v.  Mobile,  128  Ala.  336,  30  So. 
645,   86   Am.   St.   Sep.   143,   64   L.R.A.   333» 
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affirmed  187  TJ.  S.  479,  23  S.  Ct.  170,  47  U.  S. 
(L.  ed.)  266;  Wilson  v.  Shively,  11  Ore.  215, 
4  Pac.  324;  Washougal,  etc.  Tranap.  Co.  v. 
Dalles,  etc.  Xav.  Co.  27  Wash.  490,  6o  Pac. 
74.  Thus  in  Mobile  Transp.  Co.  v.  Mobile, 
supra,  the  court  said:  "The  shores  of  tide 
water  in  all  the  states  are  held  in  foe  by 
the  states  subject  only  to  the  reservation 
and  stipulation  that  such  streams  should 
forever  be  and  remain  public  highways  with 
the  right  in  Congress  to  rogulate  commerce 
thereon.  .  .  .  And  it  cannot  tie  doubted 
that  the  state  may  convey  the  fee  in  such 
shore,  subject  of  course,  to  the  paramount 
rights  of  the  United  States  respecting  navi- 
gation, and  particularly  so  when  the  convey- 
ance is  in  furtherance  of  public  interests." 

In  Chisolm  v.  Caines,  67  Fed.  285,  a  grant 
of  title  to  marsh  lands  was  sustained,  the 
court  saying:  "It  would  seem  that  there  is 
a  great  distinction  between  the  shores  of  the 
great  ocean,  the  beds  of  harbors,  the  channels 
of  rivers  and  highways  of  commerce,  and 
these  mud  shoals  cast  up  by  the  currents  on 
the  sides  of  harbors  and  streams.  The  for- 
mer must  always  be  kept  open  for  public  use, 
commerce,  trade  and  pleasure.  The  latter 
can  be  separated  from  any  public  use,  and 
can  be  vested  in  individuals  or  corporations, 
at  the  will  of  the  sovereign  power.  They  are 
not  aids  to,  but  obstructions  to,  navigation, 
and  can  be  utilized  for  the  public  good  in 
any  way  the  sovereign  may  decide.  And, 
when  it  can  be  done  without  detriment  to 
the  lands  and  waters  remaining,  they  can 
always  be  disposed  of,  and  vested  absolutely 
in  private  persons." 

A  few  cases  uphold  the  power  of  the  state 
to  make  a  grant  of  the  shore  and  lands  under 
the  water  to  the  owner  of  the  adjacent  land. 
People  v.  Colgate,  67  N.  Y.  512;  People  v. 
Saxton,  15  App.  Div.  263,  44  N.  Y.  S.  211; 
Delancey  v.  Hawkins,  23  App.  Div.  8,  49 
N.  Y.  S.  469,  affirmed  163  N.  Y.  587,  67  N.  E. 
1108. 

In  Palmer  v.  Peterson,  56  Wash.  74,  105 
Pac.  179,  the  facts  were  stated  by  the  court 
as  follows:  "The  plaintiffs  are  the  owners 
of  certain  tide  lands  of  the  second  class,  in 
Kitsap  county,  which  form  an  arm  of  Puget 
Sound  and  are  covered  and  uncovered  by  the 
flow  and  ebb  of  the  tide.  The  lands  are  suit- 
able for  the  cultivation  of  ovsters,  and  were 
conveyed  by  the  state  to  the  predecessor  in 
interest  of  the  plaintiffs,  under  the  provisions 
of  the  acts  relating  to  the  purchase  and  sale 
of  oyster  lands,  Laws  1895,  pp.  36-39.  The 
state  deed  is  absolute  in  form,  aside  from  a 
provision  for  a  reversion  in  case  the  lands 
are  abandoned  or  used  for  any  purpose  other 
than  the  cultivation  of  oysters.  The  present 
action  was  instituted  to  restrain  the  defend- 
ant, his  agents,  servants,  and  employees  from 
entering  upon  or  passing  over  the  tide  lands 


in  question,  cither  upon  foot  or  by  boat,  or 
other  water  craft,  and  for  damages.  From  a 
judgment  in  favor  of  the  plaintiffs  according 
to  the  prayer  for  their  complaint,  this  appeal 
is  prosecuted."  Holding  the  grant  to  be  valid 
the  court  said:  "It  is  .  .  .  contended 
that  inasmuch  as  the  tide  lands  in  contro- 
versy are  covered  by  water  to  a  depth  of 
seven  or  eight  feet  at  high  tide,  such  waters 
are  navigable,  and  the  appellant  has  a  lawful 
right  to  pass  over  the  same,  notwithstanding 
the  title  of  the  respondents.  This  contention 
cannot  be  sustained.  The  state  deed  is  abso- 
lute in  form,  and  carries  with  it  the  right 
to  the  exclusive  possession  and  enjoyment  of 
the  lands  granted,  if  such  a  grant  was  within 
the  competency  of  the  state,  and  that  such 
a  grant  was  within  the  competency  of  the 
state  cannot,  at  this  late  day,  be  controverted. 
.  .  .  The  conveyance  by  the  state  of  tide 
lands  covered  and  uncovered  by  the  flow  and 
ebb  of  the  tide  is  not  a  substantial  impair- 
ment of  the  interest  of  the  public  in  the 
navigable  waters  of  the  state,  and  does  not 
interfere  with  the  paramount  right  of  Con- 
gress to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states." 

The  right  of  the  state  to  grant  the  title  to 
lands  under  navigable  waters  for  the  purpose 
of  having  them  reclaimed  has  been  sustained 
in  a  number  of  instajices.  U.  S.  v.  Mission 
Hock  Co.  189  U.  S.  891,  23  S.  Ct.  606,  47 
U.  S.  (L.  ed.)  865,  affirming  109  Fed.  763, 
48  C.  C.  A.  641;  Pacific  Gas  Imp.  Co.  v. 
Ellert,  64  Fed.  421;  Sterling  v.  Jackson,  69 
Mich.  488,  37  N.  W.  845,  13  Am.  St.  Rep. 
405;  Parker  tr.  Taylor,  7  Ore.  435.  See  also 
Hardin  v.  Jordan,  140  U.  S.  871,  11  S.  a. 
808,  838,  36  U.  S.  (L.  ed.)  428;  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  13 
S.  Ct.  110,  36  U.  S.  (L.  ed.)  1018;  People 
V.  Mauran,  5  Denio  (N.  Y.)  389;  Rhode  Is- 
land Motor  Co.  V.  Providence  (R.  I.)  55  Atl. 
696. 

A  state  has  the  power  to  grant  the  title  of 
lands  under  the  waters  of  a  harbor  to  a 
municipality.  The  grant  will  be  construed  as 
devolving  the  title  of  the  state,  as  trustee, 
on  the  city.  Pacific  Gas  Imp.  Co.  ▼.  EUcrt, 
64  Fed.  421;  Mobile  v.  Sullivan  Timber  Co. 
129  Fed.  298,  63  C.  C.  A.  412,  affirmed  187 
U.  S.  479,  23  S.  Ct.  170,  47  U.  S.  (L.  ed.)  206. 
See  also  Coxe  v.  State,  144  N.  Y.  396,  39 
N.  E.  400. 

Thus  in  Mobile  v.  Sullivan  Timber  Co. 
supra,  the  court  said:  "Our  determination 
with  regard  to  the  title  of  the  city  must  be 
controlled  by  the  latest  and  most  authorita- 
tive decision  upon  the  subject.  This  is  found 
in  the  case  of  Mobile  Transp.  Co.  v.  Mobile 
(decided  by  the  Supreme  Court  of  the  Unitpd 
States  January  5,  1903)  187  U.  S.  479.  23 
S.  Ct.  170,  47  U.  S.  (L.  ed.)  266.  There  it 
is  conclusively  settled  that  the  state  of  Ala- 
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bama,  when  admitted  to  the  union,  became 
entitled  to  the  soil  under  the  navigable  waters 
below  high-water  mark  within  the  limits  of 
the  state,  not  previously  granted.  It  is  fur- 
ther held  in  the  same  case  that  the  legisla- 
tion of  the  state  conveying  to  the  city  of 
Mobile  the  shore  and  soil  under  Mobile  river 
is  not  unconstitutional,  as  impairing  the 
vested  rights  .of  owners  of  grants  bordering 
on  Mobile  river,  for  the  reason  that  such 
grants  do  not  relate  to  land  bordering  on 
tidal  streams;  and  further  that,  as  the  state 
hela  the  lands  below  high-water  mark  as 
trustee  for  the  public,  it  had  the  right  to 
devolve  the  trust  upon  the  city  of  Mobile. 
In  short,  this  case  adjudicates  the  title  of 
the  lands  in  controversy  under  the  acts  and 
resolutions  of  Congress,  the  ordinances  of 
Alabama,  and  the  acts  of  the  general  assem- 
bly of  the  state  hereinbefore  enumerafed.  It 
is  difficult,  in  view  of  this  decision,  to  under- 
stand how  any  controversy  can  be  maintained 
AS  to  the  title  of  the  city.  Many  decisions 
of  the  supreme  court  of  Alabama  are  re- 
viewed in  the  learned  opinion  of  Justice 
Brown.  His  conclusions  are,  as  stated,  that 
the  title  to  all  lands  under  tidal  waters  in 
Alabama  below  high-water  mark  are  in  the 
«tate,  and  subject  to  such  disposition  as  that 
made  by  the  state  in  this  case  in  behalf  of 
the  city  of  Mobile.  He  continues:  The 
status  of  real  estate  within  a  particular  ju- 
risdiction is  not  so  much  one  of  contract  as 
•of  policy,  which  may  be  changed  at  any  time 
by  the  legislature,  provided  no  vested  rights 
are  disturbed.  Of  course,  if  riparian  pro- 
prietors have  acquired  the  title  to  the  prop- 
erty below  high-water  mark  by  a  grant  or 
prior  possession  good  against- the  state,  they 
•could  only  be  dispossessed  by  proceedings  in 
eminent  domain.  The  Act  of  1867  declared 
no  more  than  that  the  rights  possessed  by 
the  state  in  the  shore  and  soil  under  Mobile 
river  were  granted  to  the  city.  We  see  noth- 
ing objectionable  in  this  act.  What  the  state 
held,  it  held  as  trustee  for  the  public,  and  it 
bad  a  right  to  devolve  this  trust  upon  the 
city  of  Mobile.  What  it  had  not,  it  could 
^ot  grant,  and  the  rights  of  the  riparian 
proprietors  were  neither  enlarged  nor  re- 
stricted by  the  act.*  *Upon  the  whole,'  the 
learned  justice  concludes,  Ve  are  of  opinion 
that  there  is  no  defect  upon  the  face  of  the 
title  of  the  city  which  the  transportation 
•company  was  entitled  to  prevail  itself  of.'" 

Limitations  of  Rulb. 

A  limitation  of  the  doctrine  that  a  state 
may  grant  the  title  to  lands  under  navigable 
waters  was  indicated  in  the  case  of  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387,  13 
S.  Ct.  110,  36  U.  S.  (L.  ed.)  1018.  It  ap- 
peared   therein    that    the    state    of    Illinois 


granted  in  fee  to  a  railroad  company  an  area 
of  about  one  thousand  acres  of  submerged 
lands  in  Chicago  harbor, .  the  act  of  grant 
providing  that  the  railroad  company  should 
not  have  the  power  to  convey  the  lands  and 
that  the  grant  did  not  authorize  obstructions 
in  the  harbor  or  the  impairment  of  naviga- 
tion. Holding  the  grant  to  be  invalid  the 
court  said:  "That  the  state  holds  the  title 
to  the  lands  under  the  navigable  waters  of 
Lake  Michigan,  within  its  limits,  in  the  same 
manner  that  the  state  holds  title  to  soils 
under  the  tide  water,  by  the  common  law, 
we  have  already  shown,  and  that  title  neces- 
sarily carries  with  it  control  over  the  waters 
above  them  whenever  the  lands  are  subjected 
to  use.  But  it  is  a  title  different  in  character 
from  that  which  the  state  holds  in  lands  in- 
tended for  sale.  It  is  different  from  the  title 
which  the  United  States  hold  in  the  public 
lands  which  are  open  to  pre-emption  and 
sale.  It  is  a  title  held  in  trust  for  the  people 
of  the  state  that  they  may  enjoy  the  naviga- 
tion of  the  waters,  carry  on  commerce  over 
them,  and  have  liberty  of  fishing  therein 
freed  from  the  obstruction  or  interference  of 
private  parties.  The  interest  of  the  people 
in  the  navigation  of  the  waters  and  in  com- 
merce over  them  may  be  improved  in  many 
instances  by  the  erection  of  wharves,  docks 
and  piers  therein,  for  which  purpose  the  state 
inay  grant  parcels  of  the  submerged  lands; 
and,  so  long  as  their  disposition  is  made  for 
such  purpose,  no  valid  objections  can  be  made 
to  the  grants.  It  is  grants  of  parcels  of 
lands  under  navigable  waters,  that  may  afford 
foundation  for  wharves,  piers,  docks  and 
other  structures  in  aid  of  commerce,  and 
grants  of  parcels  which,  being  occupied,  do 
not  substantially  impair  the  public  interest 
in  the  lands  and  waters  remaining,  that  are 
chiefly  considered  and  sustained  in  the  ad- 
judged cases  as  a  valid  exercise  of  legislative 
power  consistently  with  the  trust  to  the  pub- 
lic upon  which  such  lands  are  held  by  the 
state.  But  that  is  a  verv  different  doctrine 
from  the  one  which  would  sanction  the  abdi- 
cation of  the  general  control  of  the  state  over 
lands  under  the  navigable  waters  of  an  entire 
harbor  or  bay,  or  of  a  sea  or  lake.  Such 
abdication  is  not  consistent  with  the  exercise 
of  that  trust  which  requires  the  government 
of  the  state  to  preserve  such  waters  for  the 
use  of  the  public.  The  trust  devolving  upon 
the  state  for  the  public,  and  which  can  only 
be  discharged  by  the  management  and  control 
of  property  in  which  the  public  has  an  in- 
terest, cannot  be  relinquished  by  a  transfer 
of  the  property.  The  control  of  the  state  for 
the  purposes  of  the  trust  can  never  be  lost, 
except  as  to  such  parcels  as  are  used  in  pro- 
moting the  interests  of  the  public  therein,  or 
can  be  disposed  of  without  any  substantial 
impairment  of  the  public  interest  in  the  lands 
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and  waters  remaining.  It  is  only  by  observ- 
ing the  distinction  between  a  grant  of  such 
parcels  for  the  improvement  of  the  public  in- 
terest, or  which  when  occupied  do  not  sub- 
stantially impair  the  public  interest  in  the 
lands  and  waters  remaining,  and  a  grant  of 
the  whole  property  in  which  the  public  is 
interested,  that  the  language  of  the  adjudged 
cases  can  be  reconciled.  General  language 
sometimes  found  in  opinions  of  the  courts, 
expressive  of  absolute  ownership  and  control 
by  the  state  of  lands  under  navigable  waters, 
irrespective  of  any  trust  as  to  their  use  and 
disposition,  must  be  read  and  construed  with 
reference  to  the  special  facts  of  the  particular 
cases.  A  grant  of  all  the  lands  under  the 
navigable  waters  of  a  state  has  never  been 
adjudged  to  be  within  the  legislative  power; 
and  any  attempted  grant  of  the  kind  would 
be  held,  if  not  absolutely  void  on  its  face,  as 
subject  to  revocation.  .  .  .  The  harbor  of 
Chicago  is  of  immense  value  to  the  people 
of  the  state  of  Illinois  in  the  facilities  it 
afTords  to  its  vast  and  constantly  increasing 
commerce;  and  the  idea  that  its  legislature 
can  deprive  the  state  of  control  over  its  beds 
and  waters  and  place  the  same  in  the  hands 
of  a  private  corporation  created  for  a  differ- 
ent purpose,  one  limited  to  the  transporta- 
tion of  passengers  and  freight  between  distant 
points  and  the  city,  is  a  proposition  that 
cannot  be  defended.  .  .  .  It  is  hardly  con- 
ceivable that  the  legislature  can  divest  the 
state  of  the  control  and  management  of  this 
harbor  and  vest  it  absolutely  in  a  private 
corporation.  Surely  an  act  of  the  legislature 
transferring  the  title  to  its  submerged  lands 
and  power  claimed  by  the  railroad  company 
to  a  foreign  state  or  nation  would  be  repu- 
diated, without  hesitation,  as  a  gross  perver- 
sion of  the  trust  over  the  property  under 
which  it  is  held.  So  would  a  similar  trans- 
fer to  a  corporation  of  another  state.  It 
would  not  be  listened  to  that  the  control  and 
management  of  the  harbor  of  that  great  city 
— a  subject,  of  concern  to  the  whole  people 
of  the  state — should  thus  be  placed  elsewhere 
than  in  the  state  itself.  All  the  objections 
which  can  be  urged  to  such  attempted  trans- 
fer m.ay  be  urged  to  a  transfer  to  a  private 
corporation  like  the  railroad  company  in  tliis 
case." 

So  in  State  v.  Gerbing,  66  Fla.  603,  47  So. 
353,  22  L.R.A.(N.S,)  337,  it  was  said:  "The 
rights  of  the  people  of  the  state  in  the  navi- 
gable waters  and  the  lands  thereunder  in- 
cluding the  shores  or  space  between  ordinary 
high  and  low  water  marks,  in  the  state,  are 
designated  for  the  public  welfare,  and  the 
state  may  regulate  such  rights  and  the  uses 
of  the  waters  and  the  lands  thereunder  for 
the  benefit  of  the  whole  people  of  the  state 
as  circumstances  may  demand,  subject  of 
course  to  the  powers  of  the  Congress  in  the 


premises.  .  .  .  For  the  purpose  of  aiding 
navigation  or  commerce  or  encouraging  new 
industries  and  the  development  of  natural  or 
artificial  resources,  the  state  may  grant  rea- 
sonable and  limited  rights  and  privileges  to 
individuals  to  erect  wharves,  etc.,  over  shal- 
low waters  to  reach  navigable  portions  of 
the  waters,  or  to  fill  in  shallow  waters  ad- 
jacent to  navigable  waters  and  erect  struc- 
tures thereon  for  purposes  of  eommerce  inci- 
dental to  navigation  on  the  waters;  or  the 
state  may  grant  reasonable  and  limited  privi- 
leges for  planting  and  propagating  oysters 
or  shell  fish  on  land  covered  by  waters  of 
navigable  streams ;  but  such  privileges  should 
not  unreasonably  impair  the  rights  of  the 
whole  people  of  the  state  in  the  use  of  the 
waters  or  the  lands  thereunder  for  the  pur- 
poses implied  by  law.  State  v.  Black  River 
Phosphate  Co.  32  Fla.  82,  13  So.  640.  The 
title  to  lands  under  navigable  waters  includ- 
ing the  shores  or  space  between  ordinary  high 
and  low  water  marks,  is  held  by  the  state  by 
virtue  of  its  sovereignty  in  trust  for  the 
people  of  the  state  for  navigation  and  other 
useful  purposes  afforded  by  the  waters  over 
such  lands,  and  the  trustees  of  the  internal 
improvement  fund  of  the  state  are  not  au- 
thorized to  convey  the  title  to  lands  of  this 
character.  The  trust  with  which  these  lands 
are  held  by  the  state  is  governmental  and 
cannot  be  wholly  alienated.  For  the  purpose 
of  enhancing  and  improving  the  rights  and 
interests  of  the  whole  people,  the  state  may 
by  appropriate  means  grant  to  individuals,, 
the  title  to  limited  portions  of  the  lands,  or 
give  limited  privileges  therein,  but  not  so  ts 
to  divert  them  from  their  proper  uses,  or  so 
as  to  relieve  the  state  of  the  control  and 
regulation  of  tlie  uses  afforded  by  the  lands 
and  waters.  Illinois  Cent.  R.  Co.  v.  Illinois, 
146  U.  S.  387,  13  S.  Ct.  110  [36  U.  S.  (L.  ed.) 
1018]." 

A  state  has  no  power  to  convey  the  title 
to  lands  under  navigable  waters  by  a  grant 
which  virtually  turns  over  to  the  grantee  the 
entire  control  of  the  navigation  of  the  waters 
conveying  the  land  granted.  See  Matter  of 
Long  Sault  Development  Co.  Ann.  Cas. 
1915D  56  and  note.  Nor  can  a  state  make 
a  grant  of  lands  under  water  for  purely 
speculative  purposes.  Coxe  v.  State,  144  N.  Y. 
396,  39  N.  E.  400;  People  v.  American  Sugar 
Refining  Co.  98  Misc.  703,  163  N.  Y.  S.  456. 

In  U.  S.  V.  O'Brien,  170  Fed.  509,  it  ap- 
peared that  a  state  made  a  sale  of  shore  lands 
surrounding  an  island  which  constituted  an 
Indian  reservation.  The  state  constitution 
contained  a  clause  whereby  the  state  dis- 
claimed all  right  and  title  to  all  lands  held 
by  Indians.  Holding  the  sale  to  be  invalid 
the  court  said:  "It  is  my  opinion  that  the 
whole  of  the  Squaxon  Island  was  lawfully 
reserved  for  the  use  of  the  Indians,  and  that 
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by  the  treaty  referred  to  in  the  bill  of  com- 
plaint, and  the  laws  cf  the  United  States, 
it  has  always  been  unlawful  for  white  men 
to  reside  upon  or  occupy  any  part  of  said 
island.  The  Indians,  for  whose  use  the  is- 
land was  reserved,  used  and  occupied  the  en- 
tire island,  including  the  beach  and  shore,  at 
the  date  of  the  enabling  act  and  the  adoption 
of  our  state  constitution,  and  by  the  terms 
of  the  enabling  act,  and  the  compact  between 
the  people  of  this  state  and  the  United  States 
government,  contained  in  the  constitution, 
this  state  entirely  disclaimed  'all  right  and 
title  ...  to  all  lands  .  .  .  owned  or 
held  by  any  Indian  or  Indian  tribes.'  This 
disclaimer  applies  not  only  to  lands  owned 
by  the  Indians,  whether  patented  or  unpat- 
ented, but  also  to  all  lands  held — that  is  to 
say,  occupied  and  used — by  individual  In- 
dians or  tribes.  It  is  my  opinion  that  the 
proposed  sale  of  a  rim  encircling  this  island 
reservation  is  not  only  an  injustice  to  the 
Indians,  but  an  unwarranted  exercise  of 
power  by  officers  of  the  state  government, 
and  that  the  defendants  have  acquired  no 
rights  whatever  by  virtue  of  the  contracts 
under  which  they  claim." 

In  City  Land  Co.  v.  Dabney,  70  Ore.  529, 
139  Pac.  721,  it  appeared  that  the  state  land 
board  conveyed  a  tract  of  land  to  a  grantee 
on  the  representation  that  it  was  tide  land. 
The  land  conveyed  lay  within  the  harbor 
lines  and  craft  passed  daily  over  the  water 
covering  the  lands.  A  suit  was  brought  by 
a  riparian  owner  to  set  aside  the  deed,  and 
it  was  held  that  the  suit  could  be  main- 
tained. The  court  said:  "It  is  true  that 
upon  the  admission  of  the  state  into  the 
Union  it  was  vested  with  the  title  to  the 
lands  under  navigable  waters,  subject,  how- 
ever, at  all  times  to  the  right  of  navigation 
and  fishery.  To  all  intents  and  purposes  the 
title  of  the  state  was  burdened  with  a  trust, 
80  to  speak,  jn  favor  of  those  two  occupations. 
It  would  have  no  right  or  authority  so  to 
dispose  of  the  subjacent  lands  in  a  manner 
calculated  to  prejudice  or  impede  the  exercise 
of  those  rights.  It  was  never  intended  by 
any  of  the  legislation  concerning  the  aliena- 
tion of  state  lands  that  the  state  should  sell 
the  beds  of  the  navigable  streams  in  a  way 
to  interfere  with  their  navigability.  The  tes- 
timony clearly  demonstrates  that  in  real 
truth  the  land  in  dispute  is  nothing  more 
than  an  inequality  in  the  bed  of  the  river, 
and  that  for  the  most  part  it  is  directly  in 
the  official  route  of  navigation  as  established 
by  the  general  government.  The  officers  of 
the  state  composing  the  state  land  board 
were  imposed  upon  by  the  representation  that 
it  constituted  tide  land,  and  were  led  into 
the  error  of  convc-ing  property  in  a  manner 
and  for  a  purpose  which  would  act  as  a 
direct  and  permanent  impediment  to  naviga- 


tion. This  the  state  could  not  do  without 
violating  the  trust  under  which  it  holds  the 
title  to  such  property,  and  its  grantees  could 
take  nothing  by  such  a  deed." 

In  Coxe  V.  State,  144  N.  Y.  396,  39  N.  E. 
400,  it  appeared  that  the  state  by  an  act 
of  the  legislature  gave  a  corporation  the 
power  to  reclaim  and  drain  any  portion  of 
the  wet  or  overflowed  lands  and  tide  water 
marshes  on  Staten  Island  and  Long  Island, 
except  those  included  within  the  corporate 
limits  of  a  city,  and  granted  the  title  to  the 
lands  which  the  corporation  located  for  the 
purpose  of  reclaiming  them.  Holding  the 
grant  to  be  invalid  the  court  said:  "There 
is  nothing  in  the  enactments  to  indicate  that 
the  grant  was  for  any  public  purpose  and 
none  has  been  suggested;  and  if  it  could  be 
upheld,  it  is  obvious  that  such  a  result  would 
establish  the  principle  that  a  majority  in  the 
legislature  is  competent  to  convey  to  a  pri- 
vate corporation,  for  private  purposes,  the 
land  under  all  the  tide  waters  within  the 
jurisdiction  of  the  state.  .  .  .  The  title 
of  the  state  to  the  seacoast  and  the  shores  of 
tidal  rivers  is  different  from  the  fee  simple 
which  an  individual  holds  to  an  estate  in 
lands.  It  is  not  a  proprietary,  but  a  sover- 
eign, right,  and  it  has  been  frequently  said 
that  a  trust  is  engrafted  upon  this  title  for 
the  benefit  of  the  public  of  which  the  state 
is  powerless  to  divest  itself.  .  .  .  Such  a 
grant,  therefore,  can  never  constitute  a  con- 
tract between  tha  state  and  the  grantee  which 
is  beyond  the  power  of  revocation  by  a  sub- 
sequent legislature.  For  every  purpose  which 
may  be  useful,  convenient  or  necessary  to  the 
public,  the  state  has  the  unquestionable  right 
to  make  grants  in  fee  or  conditionally  for 
the  beneficial  use  of  the  grantee,  or  to  pro- 
mote commerce  according  to  their  terms. 
.  .  .  But  it  was  never  supposed  that  the 
state  could  grant  away  any  of  this  portion 
of  its  domain  for  mere  speculative  purposes, 
or  that  it  could  traffic  in  it  like  an  individ- 
ual who  owned  property  which  he  had  the 
right  to  sell  at  such  price  and  for  such  pur- 
poses as  his  immediate  wants  and  interests 
seemed  to  require.  It  is  quite  conceivable, 
however,  that  such  grants  have  been  made 
under  such  circumstances  and  for  such  pur- 
poses that,  when  recalled  or  revoked,  there 
may  arise,  in  favor  of  the  grantee  and  against 
the  state,  an  obligation  to  restore  the  consid- 
eration paid,  or  to  make  good  losses  incurred 
in  consequence  of  improvements  or  expendi- 
tures upon  the  faith  of  the  grant,  which  the 
state  is  bound  to  discharge  in  honor  and 
good  faith.  .  .  .  The  act  so  far  as  it  is 
attempted  to  confer  upon  the  company  the 
right  of  property  in  the  lands  and  the  domin- 
ion over  the  waters  designated  on  the  maps, 
and  the  power  to  inclose  such  parts  of  the 
same  as  it  elected  to  take  with  dykes  and 
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other  obstructions  to  navigation,  was  ob- 
noxious to  that  provision  of  the  Federal  Con- 
stitution which  confers  upon  Congress  the 
exclusive  power  to  regulate  foreign  and  in- 
terstate commerce." 

Minority  Rule, 

The  power  of  the  state  to  grant  the  title 
to  lands  under  navigable  waters  has  been 
denied  in  a  number  of  cases  on  the  ground 
that  the  title  of  the  state  is  in  the  nature 
of  a  trust  for  the  benefit  of  the  people. 
Bradshaw  v.  Duluth  Imperial  Mill  Co.  52 
Minn.  69,  63  N.  W.  1066;  State  v.  West  Ten- 
nessee Land  Co.  127  Tenn.  575,  Ann.  Cas. 
1914B  1043,  168  S.  W.  746;  Home  v.  Rich- 
ards, 4  Call  (Va.)  441,  2  Am.  Dec.  674; 
Norfolk  City  v.  Cooke,  27  Grat.  (Va.)  430; 
Mead  v.  Haynes,  3  Rand.  (Va.)  33;  Priewe 
y.  Wisconsin  State  Land,  etc.  Co.  103  Wis. 
537,  79  N.  W.  780,  74  Am.  St.  Rep.  904; 
Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418,  84 
N.  W.  855,  86  N.  W.  402,  83  Am.  St.  Rep. 
905.  See  also  Goodwin  v.  Thompson,  15  Lea 
(Tenn.)  209,  54  Am.  Rep.  410;  Pewaukee  v. 
Savoy,  103  Wis.  271,  79  N.  W.  436,  74  Am. 
St.  Rep.  859,  50  L.R.A.  836. 

Thus  in  Bradshaw  v.  Duluth  Imperial  Mill 
Co.  supra,  the  court  said:  ''It  is  the  settled 
law  with  us  that  the  rights  of  the  state  in 
navigable  waters  and  their  beds  are  sover- 
eign, and  not  proprietary,  and  are  held  in 
trust  for  the  public  as  a  highway,  and  are 
incapable  of  alienation." 

And  in  Illinois  Steel  Co.  ▼.  Bilot,  109  Wis. 
418,  84  N.  W.  865,  85  N.  W.  402,  83  Am. 
St.  Rep.  905,  it  was  said:  "The  title  to  the 
beds  of  all  lakes  and  ponds,  and  of  rivers 
navigable  in  fact  as  well,  up  to  the  line  of 
ordinary  high-water  mark,  within  the  bound- 
aries of  the  state,  became  vested  in  it  at  the 
instant  of  its  admission  into  the  Union,  in 
trust  to  hold  the  same  so  as  to  preserve  to 
the  people  forever  the  enjoyment  of  the  wa- 
ters of  such  lakes,  ponds,  and  rivers,  to  the 
same  extent  that  the  public  are  entitled  to 
on  joy  tidal  waters  at  the  common  law.  .  .  . 
Whatever  concession  the  state  may  make 
without  violating  the  essentials  of  the  trust, 
it  has  been  held,  can  properly  be  made  to 
riparian  proprietors.  Under  t^at,  by  long 
established  judicial  policy,  which  has  become 
a  rule  of  property,  a  qualified  title  to  sub- 
merged lands  of  rivers  navigable  in  fact  haa 
been  conceded  to  the  owners  of  the  shores. 
Otherwise  the  title  to  lands  under  all  public 
waters  is  in  the  state,  and  it  is  powerless  to 
change  it.  It  cannot  transfer  such  title  by 
grant  or  otherwise  nor  can  title  thereto  be 
obtained  by  adverse  possession,  at  least  un- 
less such  adverse  possession  shall  continue 
for  the  term  of  forty  years.  Hence  we  must 
presume  from  the  evidence  that  the  title  to 


the  land  in  dispute  is  where  the  evidence 
tends  to  show  it  is.  We  should  say  in  pass- 
ing that  the  term  'qualified  title*  as  above 
used  refers  to  that  interest  in  the  beds  of 
navigable  streams  which  has  passed  to  pri- 
vate ownership  according  to  the  uniform  hold- 
ings of  this  court — a  full  title  subject  to  the 
public  rights  which  were  incident  to  the  lands 
forming  such  beds  at  the  time  of  the  creation 
of  the  trust  above  mentioned.  No  private 
ownership  has  been  conceded  which  displaces 
or  materially  affects  such  public  rights.  As 
to  them  the  state  has  not  abdicated  and  can- 
not abdicate  its  trust.*' 

Rule  in  California, 

It  is  provided  by  the  constitution  of  d^li- 
fornia  (§  3,  art.  15)  that  "all  tide  landa 
within  two  miles  of  any  incorporated  city  or 
town  in  this  state,  and  fronting  on  the  waters 
of  any  harbor,  estuary,  bay,  or  inlet  used 
for  purposes  of  navigation,  shall  be  withheld 
from  grant  or  sale  to  private  persons,  part- 
nerships or  corporations."  See  Koyer  v. 
Miner,  172  Cal.  448,  156  Pac.  1023. 

In  construing  the  term  "tide  lands''  it  has^ 
been  said:  "For  the  consideration  of  the 
question  stated,  'tide  lands'  as  thus  used  in 
the  constitution  will  be  construed  more  broad- 
ly than  in  the  ordinary  signification  of  lands 
covered  and  uncovered  by  the  daily  efflux 
and  reflux  of  the  tide.  It  will  be  construed 
to  embrace  land  properly  described  as  sub- 
merged lands."  San  Pedro,  etc.  R.  Co.  v. 
Hamilton,  161  CaL  610,  119  Pac.  1073,  37 
L.R.A.(N.S.)  686.  See  to  the  same  effect 
People  V.  Kerber,  152  Cal.  731,  93. Pac  878. 
125  Am.  St.  Rep.  93. 

A  grant  of  tide  lands  within  two  miles  of 
an  incorporated  city  or  town  is  of  course  in- 
valid. People  V.  Kerber,  162  Cal.  731,  93 
Pac.  878,  125  Am.  St.  Rep.  93;  San  Pedro, 
etc.  R.  Co.  V.  Hamilton,  161  Cal.  610,  119 
Pac.  1073,  37  L.R.A.(N.S.)  686;  People  v. 
California  Fish  Co.  186  Cal.  676,  138  Pac. 
79;  People  v.  Southern  Pac.  R.  Co.  166  Cal. 
627,  138  Pac.  103;  Patton  v.  Los  Angeles, 
169  Cal.  521,  147  Pac.  141;  People  v.  Ban- 
ning, 169  Cal.  642,  147  Pac.  274. 

But  a  grant  of  tide  lands  and  lands  en- 
tirely covered  by  waters  made  to  a  city  in 
trust  and  imposing  on  it  the  duty  of  UBin!; 
the  lands  granted  for  the  purpose  of  im- 
proving a  harbor  is  not  in  violation  of  the 
constitution.  Oakland  v.  Oakland  Water 
Front  Co.  118  Cal.  160,  60  Pac.  277 ;  Dalton, 
etc.  Co.  V.  Oakland,  168  Cal.  463,  143  Pac 
721;  Long  Beach  v.  Lisenby  (Cal.)  166  Pac. 
333.  And  in  Santa  Cruz  v.  Southern  Pac. 
R.  Co.  163  Cal.  538,  126  Pac.  362.  citing 
People  V.  California  Fish  Co.  166  Cal.  576, 
138  Pac.  79,  it  was  said  that  "when  in  pre- 
paring  such  tide   land   for  the  purpose  of 
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navigation,  the  state  finds  it  necessary  to 
make  a  seawall  and  fill  in  the  land  between 
it  and  the  open  water  and  thereby  or  in 
some  other  way  for  the  same  purposes  ex- 
cludes some  part  of  such  land  from  use  for 
purposes  of  navigation,  the  public  use  for 
navigation  as  to  that  part  becomes  divested 
or  abandoned  and  it  becomes  proprietary 
land,  which  the  state  can  dispose  of  to  pri- 
vate use." 

The  state  has  the  power  to  grant  the  title 
to  tide  lands  within  the  limits  named,  sub- 
ject how^ever  to  the  rights  of  the  public  for 
the  purpose  of  navigation  and  fishery.  Mes- 
senger V.  Kingsbury,  158  Cal.  611,  112  Pac. 
t>5;  Forestier  v.  Johnson,  164  Cal.  24,  127 
Pac.  150;  People  v.  Southern  Pac.  R.  Co.  160 
Cal.  615,  138  Pac.  94;  People  v.  Southern 
Pac.  R.  Co.  166  Cal.  627,  138  Pac.  103.  See 
also  Santa  Cruz  v.  Southern  Pac.  K.  Co.  163 
Cal.  638,  126  Pac.  362. 

In  Bolsa  Land  Co.  v.  Burdick,  151  Cal. 
254,  90  Pac.  532,  12  L.R.A.(N.S.)  275,  it 
was  held  that  the  state  could  convey  to  a 
private  person  the  title  to  tide  lands  and 
lands  covered  by  tides  and  was  not  called 
on  to  preserve  the  navigability  of  the  waters 
covering  the  lands  for  the  mere  purpose  of 
enabling  the  public  to  shoot  wild  game 
thereon. 

In  People  v.  California  Fish  Co.  166  Cal. 
576,  138  Pac.  79,  the  right  of  the  state  to 
grant  the  title  to  lands  under  tide  waters 
was  summarized  as  follows:  "1.  The  tide 
lands  are,  and  from  the  beginning  of  our 
government  have  been,  dedicated  to  public 
use  for  purposes  of  navigation  and  fishery. 

2.  The  title  to  these  lands  is,  by  the  people, 
vested  in  the  state  in  trust  for  said  public 
uses.  The  administration  and  execution  of 
this  trust  is  committed  by  the  constitution 
to  the  legislative  department,  subject  to  cer- 
tain expressed  reservations  and  restrictions 

3.  The  powers  of  the  state  as  trustee  are 
not  expressed.  They  are  commensurate  with 
the  duties  of  the  trust.  Every  trustee  has 
the  implied  power  to  do  everything  neces- 
sary to  the  execution  and  administration  of 
the  trust.  4.  As  the  state  has  the  powers 
necessary  to  the  execution  and  administration 
of  the  trust,  it  follows  that  it  may  dispose 
of  these  lands  in  the  administration  of  the 
trust  in  such  manner  as  the  interests  of 
navigation  may  require.  One  of  the  diities 
of  the  trust  is  to  adapt  the  land  to  the  use 
for  navigation  in  the  best  manner.  If,  in 
so  adapting  the  tide  lands  for  this  use,  it  is 
found  necessary  or  advisable,  in  aid  of  the 
use,  to  cut  off  portions  of  it  from  access  to 
navigable  water,  so  that  they  become  un- 
available for  navigation,  the  state  has  the 
power  to  exclude  such  portions  from  the  pub- 
lic use,  and,  to  that  extent,  revoke  the 
original  dedication.     5.  When  this  has  been 


done  in  the  regular  administration  of  the 
trust,  the  land  thus  excluded  from  use  for 
navigation  may  become  proprietary  land, 
not  subject  to  the  public  use,  and  it  may  then 
be  alienated  irrevocably  by  the  state  for 
private  use  to  private  individuals.  6.  When 
the  state,  in  the  exercise  of  its  discretion 
as  trustee,  has  decided  that  portions  of  the 
tide  land  should  be  thus  excluded  from 
navigation  and  sold  to  private  use,  its  de- 
termination is  conclusive  upon  the  courts; 
but  statutes  purporting  to  authorize  an 
abandonment  of  sucli  public  use  will  be  care- 
fully scanned  to  ascertain  whether  or  not 
such  was  the  legislative  intention,  and  that 
intent  must  be  clearly  expressed  or  neces- 
sarily implied.  It  will  not  be  implied  if  any 
other  inference  is  reasonably  possible.  And 
if  any  interpretation  of  the  statute  is  rea- 
sonably possible  which  would  not  involve 
a  destruction  of  the  public  use  or  an  inten- 
tion to  terminate  it  in  violation  of  the  trust, 
the  courts  will  give  the  statute  such  inter- 
pretation. 7.  The  provisions  of  the  political 
code  authorizing  the  sale  of  the  swamp  and 
tide  lands  show  clearly  how  they  were  enacted 
without  any  consideration  of  the  interest  or 
necessities  of  navigation  over  tide  lands,  that 
they  are  not  intended  as  an  exercise  of  the 
power  of  administering  the  public  trust 
upon  which  the  state  holds  the  tide  land,  that 
they  were  not  enacted  in  pursuance  of  a 
legislative  determination  that  such  lands 
were  liot  necessary  for  navigation,  or  as  a 
decision  that  the  interests  of  navigation  re- 
quired that  they  be  excluded  from  the  public 
use,  or  in  the  interest  of  navigation.  If  they 
had  been  so  intended,  they  would  authorize 
the  alienation  of  |)ractically  all  the  tide 
lands  without  any  provision  for  the  protec- 
tion of  the  public  use  and  would  result  in 
its  utter  destruction.  They  can  be  given 
some  effect  if  construed  to  aiithorize  the  sale 
of  such  land  subject  to  the  public  easements, 
the  purchaser  to  be  without  authority  to 
interfere  with  such  use,  or  with  the  further 
adminintration  thereof  by  or  on  behalf  of 
the  state.  They  are  reasonably  susceptible 
of  that  interpretation;  hence  they  will 
be  so  construed.  The  holder  of  a  patent  from 
the  state  under  these  laws  will  have  the 
naked  title  to  the  soil.  8.  Section  2  of  ar- 
ticle XV  of  the  state  constitution  deprives 
the  legislature  of  power  to  dippose  of  the 
tide  lands  fronting  upon  navigable  water 
so  as  to  entitle  the  prantee  to  destroy  or 
interfere  with  the  public  easement  for  navi- 
gation. It  also  to  that  extent  repeals  all 
laws  which  theretofore  may  have  purported 
to  authorize  such  alienation.  No  payment  of 
purchase  money  to  the  state  for  any  of  the 
tide  land  in  question  was  made  until  after 
the  adoption  of  the  constitution  in  1879. 
Hence  it  is  all  subject  to  the  restriction  just 


1116 


CITE  THIS  VOL.  AKW.  CAS.  1918B. 


stated.    Therefore,  regardless  of  the  question 
of    the    true    construction    of    the    political 
code  provisions  purporting  to  authorize  the 
sale  of  tide  lands,  the  patents  under  which 
the  several  defendants  claim  tide  lands  are 
subject  to  the  constitutional  restriction  and 
do  not  deprive  the  state  of  its  power  as  sov- 
ereign  trustee  to  adapt  and   improve  these 
lands  for  navigation  as  it  may  see  fit.    This 
provision,  however,  does  not  deprive  the  leg- 
islature of  power  to  improve  the  water-front 
and   irrevocably  alienate  such  tide  land   as 
may    thereby   be    rendered    inaccessible    and 
useless   for   navigation.     9.  If   any  part  of 
the   tide  land  in   controversy  was   open  to 
sale  when  the  sales  thereof  were  made,  the 
proper  judgment  would  be  that  the  defendants 
claiming  under  such  patents  own  the  soil, 
subject  to  the  easement  of  the  public   for 
the  public  uses  of  navigation  and  commerce, 
and  to  the  right  of  the  state,  as  administrator 
and  controller  of  these  public  uses  and  the 
public    trust    therefor    to    enter    upon    and 
possess  the  same  for  the  preservation  and 
advancement  of  the  public  uses  and  to  make 
such  changes  and  improvements  as  may  be 
deemed  advisable  for  those  purposes.     It  is 
to  be  understood,  of  course,  that  if  the  state 
has   sold   tide   lands   subject  to   the   public 
easement,    prior    to    making    improvements 
thereon   for    navigation,    as    it    may   do,   it 
cannot,  upon  putting  in  force  a  plan  for  the 
subsequent  improvement  thereof,  retake  the 
absolute   title    without   compensation.     The 
purchaser  will  continue  to  hold  the  servient 
estate,  after  as  well  as  before  the  improve- 
ment, and  if  at  any  time  the  public  easement 
and  use  is  lawfully  and  permanently  aban- 
doned, the  purchaser  will  then  have  the  ab- 
solute and  complete  estate  in  the  land.    And 
before    any   such    improvement   is   made   by 
the  state,  he  may  use  the  property  a^  he  sees 
fit,  subject  to  the  power  of  the  state  to  abate 
any  nuisance  he  may  create  thereon,  and  to 
remove  any  purpresture  he  may  erect  there- 
on.    .     .     .     One  of  the  patents  in  another 
of  the  series  of  cases    (People  v.   Banning, 
166    Cal.    630,    138    Pac.    100),    being    tide 
land    location    No.    57,    includes    within    its 
lines  a  part  of  the  channel   leading  up  to 
the   old    Wilmington   wharf   and   embracing 
land    which    is    and    always    has    been    sub- 
merged.   As  we  are  considering  here  the  main 
questions  involved  in  all  the  cases,  it  is  prop- 
er  to   say  that  the  tide  land   laws   do  not 
authorize  a  sale  of  land  below  low  tide  in 
any  case.    So  far  as  such  patent,  or  any  other 
of    the    patents,    embrace    such    land,    they 
convey   no   title  whatever,   the   officers   who 
executed    them   being  without   power   under 
these  statutes  to  sell  or  convey  lands  of  that 
character." 

Prior  to  the  adoption  of  the  article  of  the 
constitution  hereinbefore  quoted  it  was  held 


that  the  state  could  make  a  grant  of  lands 
covered  by  navigable  waters  subject  to  the 
rights  of  the  public  to  navigation  and  fish- 
ery. Eldridge  v.  Cowell,  4  Cal.  80;  Ward  v. 
Mulford,  32  Cal.  365.  See  also  Taylor  v. 
Underbill,  40  Cal.  473;  Upham  v.  Hosking, 
62  Cal.  250;  Northern  R.  Co.  v.  Jordan,  87 
Cal.  23,  25  Pac.  273. 

Rule  in  Illinois, 

In  Illinois  it  has  been  said  with  respect 
to  lands  under  navigable  waters  within  the 
boundaries  of  the  state  that  "the  state  has 
no  power  to  barter  and  sell  the  lands  as  the 
United  States  sells  its  public  lands,  but  the 
state  holds  the  title  in  trust,  in  its  sover- 
eign capacity,  for  the  people  of  the  entire 
state."  Illinois  Cent.  R.  Co.  v.  Chicago,  173 
III.  471,  60  N.  E.  1104,  53  L.R.A.  408, 
affirmed  176  U.  S.  646,  20  S.  Ct.  509,  44 
U.  S.   (L.  ed.)   622. 

But  it  has  been  said  that  the  state  mav 

m 

appropriate    the    submerged    lands    for   any 
purposes   within    the   trust   for    which   they 
were  held.     Bliss  v.  Ward,  198  111.  104,  64 
N.  E.  705.     And  a  grant  of  the  submerged 
lands  under  the  waters  of  Lake  Michigan  to 
the  commissioners  of  Lincoln  Park  has  been 
upheld.     People  v.  Kirk,  162  lU.  138,  45  N. 
£.  830,  53  Am.  St.  Rep.  277;  Lincoln  Park 
Comers  V.  Fahmey,  250  111.  256,  95  N.  E.  194. 
In  the  case  first  cited,  in  discussing  the 
power  of  the  state  to  convey  reclaimed  lands 
which  were  originally  covered  by  the  waters 
of   Lake   Michigan,   the   court   said:      **Was 
the  legislature   clothed   with   the   power  to 
convey  reclaimed  lands  which  were  originally 
covered   by   the   waters   of   Lake  Michigan? 
.    .    .    But  it  is  said,  if  the  legislature  has 
the  power  to  dispose  of  the  submerged  lands 
in  question  under  the  pretense  of  conBtnict- 
ing  a  boulevard  two  hundred  feet  wide,  why 
could  it  not  give  away  any  indefinite  quanti- 
ty of  the  submerged  lands  of  the  lake?    It  is 
not   claimed   here   that   the   legislature   has 
the  power  to  dispose  of  submerged  hinds  of 
the  lake  in  any  case  where  the  disposition 
would  materially  interfere  with  the  naviga- 
tion  of  the   lake  for  the  purposes  of  com- 
merce and  the  right  of  fishery,  and  it  may 
be  conceded  that  such  power  is  governmental 
and  does  not  exist.     Indeed,  the  first  section 
of  the  act  in  qiiestion  in  direct  terms  pro- 
hibits an  extension  of  the  boulevard  in  such 
a  manner  as  to  interfere  with  the  navi»ation 
of   the  lake   for   the   purpose   of   commerce. 
Upon   looking   into  the   evidence   it  will  be 
found  that  the  waters  of  the  lake  west  of  the 
driveway  as  constructed  were  not  adapted  to 
navigation  and  were  not  used  to  any  great 
extent  for  that  purpose.     The  learned  jud|se 
before  whom  this  case  was  tried,  in  speaking 
of  the  evidence  on  this  branch  of  the  case, 
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«aid:  It  is  true  that  in  some  cases  tugs, 
small  craft  for  carrying  passengers  in  a 
small  way  to  and  from  the  government  break- 
water and  to  other  points  near  this  drive 
along  the  lake,  small  sailing  yachts  and 
boats  for  pleasure,  have,  from  time  to  time, 
passed  over  these  waters,  and  that  a  very 
considerable  portion  of  these  waters  were, 
before  being  filled,  deep  enough  to  be  navi- 
gated by  small  vessels  actually  engaged  in 
trade  and  commerce  between  the  port  of 
Chicago  and  otlier  ports  on  the  lake;  but 
it  is  also  a  further  fact,  shown  by  the  evi- 
dence, that  all  such  small  vessels  are  a  very 
insignificant  proportion  of  the  whole  number 
of  vessels  engaged  in  trade  and  commerce  to 
and  from  the  port  of  Chicago,  and  that  these 
small  vessels  never  have  passed  over  these 
waters,  because,  in  going  to  and  from  the 
harbor  of  Chicago,  these  waters  are  outside 
of  the  usual  course,  and  are  considered 
dangerous  by  sailors  on  the  lake.  Only  a  very 
small  portion  of  all  the  vessels  arriving  and 
departing  from  Chicago  ever  come  within 
the  government  breakwater  off  this  shore,  and 
when  they  do  they  invariably  pass  quite  near 
the  breakwater,  which  is  about  fifteen  hun- 
dred feet  easterly  from  the  easterly  line  of 
said  proposed  drive,  in  order  to  avoid  the 
shoal  water.'  From  the  foregoing  it  is  ap- 
parent that  the  construction  of  the  boule- 
vard authorized  by  the  act  wnll  not  materially 
interfere  with  or  obstruct  the  navigation  of 
the  lake." 

Rule  in  Maryland, 

In  Maryland  the  rule  that  the  state  has 
the  power  to  grant  the  title  to  lands  under 
navigable  waters  subject  to  the  right  of  the 
public  to  use  the  waters  for  navigation  in 
fishing  was  recognized  by  the  early  eases. 
Baltimore  v.  McKim,  3  Bland  453;  Wilson 
V.  Inloes,  11  Gill  &  J.  362;  Browne  v.  Ken- 
nedy, 5  Har.  &  J.  195,  9  Am.  Dec.  503; 
Chapman  v.  Hoskins,  2  Md    Ch.  485. 

In  Day  v.  Day,  22  Md.  530,  it  was  held 
that  a  statute  prohibiting  the  issue  of  any 
patent  of  land  covered  by  navigable  waters 
should  be  so  construed  as  to  apply  to  all 
land  below  high  water  mark. 
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Physicians  and  Snrgeons  —  Wliat  Con* 
stitntes  Practice  of  Medicine  —  Mae* 
ease  Treatment. 

The  evidence  is  held  to  show  that  defendant 
practiced  medicine  without  a  license,  as  he 
undertook  to  examine,  diagnose,  and  prescribe 
for  all  ailments,  as  well  as  to  do  general 
massaging. 

[See  note  at  end  of  this  case.] 

Same. 

A  decree,  enjoining  defendant  from  diag- 
nosing, treating,  operating  on,  prescribing, 
or  advising  for  any  person  afflicted  with  any 
mental  or  physical  ailment  or  condition,  from 
which  he  expects  to  or  does  receive  a  pecu- 
niary compensation,  or  from  practicing  medi- 
cine within  the  state  until  he  shall  have  re- 
ceived a  certificate  permitting  him  to  prac- 
tice medicine,  does  not  prevent  him  from 
doing  the  business  of  an  ordinary  masseur, 
since  it  is  in  the  words  of  Laws  1911,  c.  93, 
prohibiting  practicing  medicine  without  a  li- 
cense. 

[See  note  at  end  of  this  case.] 

Same. 

Laws  1911,  c.  03,  prohibiting  practicing 
medicine  without  a  license,  does  not  concern 
systems  of  treatments,  but  merely  prohibits 
anyone  from  treating  diseases  who  has  not 
the  requisite  qualifications. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Davis  county: 
Habris,  Judge. 

Action  by  Board  of  Medical  Examiners  of 
State  of  Utah,  plaintiff,  against  G.  W.  Terrill, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

George  Halveraon  for  appellant. 
A.   R.   Barnes,  E.   V.  Higgina  and   O.  A, 
Iverson  for  respondent. 

[648]  Stbaxtp,  C.  J.— The  defendant  is  en- 
joined from  practicing  medicine  without  a 
license,  and  appeals. 

He  held  himself  out  as  a  "scientific  manipu- 
lator." He  claims  no  knowledge  of  medicine, 
nor  of  anatomy,  physiology,  or  hygiene,  nor 
of  any  of  the  subjects  enumerated  in  the 
statute  (Laws  Utah  1911,  c.  93),  knowledge 
of  which  one,  to  take  an  examination  and 
obtain  a  license,  must  possess,  and  concern- 
ing which  one  must  hold  a  degree  or  diploma 
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from  a  legally  chartered  medical  school  re- 
quiring such  subjects.  The  defesndant,  how- 
ever, claims  to  be  merely  a  masseur,  and  the 
right  only  to  give  massage  treatments  by 
rubbing  and  manipulating  to  relax  the 
muscles  of  his  patients  and  to  accelerate  the 
flow  of  blood,  what  popularly  is  known  as 
crdinary  massaging.  If  that  were  all  the 
defendant  did,  it  might  well  be  conceded  that 
he  did  not  practice  medicine  within  the  mean- 
ing of  the  statute  (Laws  Utah  1911,  c.  93), 
and  hence  needed  no  license,  and  ought  not 
to  have  been  restrained. 

But  the  record  shows  that  he  undertook 
to  do,  and  did,  much  more.  He  advertised  as 
a  "scientific  manipulator,**  maintained  an 
office,  and  there  received  patients  suffering 
from  all  kinds  of  ailments;  and,  in  response 
to  calls,  visited  and  treated  them  at  their 
homes.  As  testified  to,  he,  for  cohipensation, 
manipulated  the  muscles  of  the  abdomen  of 
one  suffering  from  appendicitis,  and  similarly 
manipulated  others  suffering  from  ulcers  or 
cancer  of  the  stomach;  the  body  of  a  girl, 
who,  as  testified  to,  "had  every  indication  of 
typhoid  fever,"  and  by  such  manipulation 
claimed  to  have  reduced  the  patient's  tem- 
perature from  103  to  98  degrees,  and  told 
the  parents  that  "if  they  wanted  to,  to  give 
the  girl  a  little  castor  oil  and  after  that  cit- 
rate of  magnesia,"  and  manipulated  others 
for  rheumatism.  By  the  same  process  he 
treated  a  little  boy  suffering  from  tubercu- 
losis, or  other  disease,  of  the  hip.  The  boy's 
limb,  by  a  regular  physician,  had  been  placed 
in  a  frame  and  cast  to  relieve  the  strain 
from  the  hip.  This  the  defendant  removed, 
and  gave  the  boy  treatment  by  manipulation, 
which,  as  testified  to,  so  improved  the  boy 
that  he  was  soon  able  to  walk  and  to 
[649]  operate  an  automobile.  By  manipu- 
lation he  also  treated  a  baby,  who,  as  testi- 
fied to,  "the  doctor  said,"  had  leakage  of 
the  heart  and  bowel  complications.  He  was 
called  to  visit,  and  treated,  a  woman  who 
was  sick  and  unconscious.  He  restored  con- 
sciousness by  rubbing  and  manipulating  the 
woman's  back,  sides  and  stomach.  The  wife 
of  a  dentist  was  treated  by  a  regular  physi- 
cian for  tonsilitis.  She  grew  worse,  so  was 
the  testimon/.  Then  the  attending  physician 
diagnosed  the  case  as  tuberculosis  of  the 
throat,  but  later  said  that  he  was  mistaken 
in  that.  She  suffered  from  severe  pains 
back  of  the  ear  and  in  the  spine.  The  attend- 
ing physician  advised  consultation  with  a 
specialist.  Without  the  knowledge  or  con- 
sent of  the  physician,  and  in  his  absence,  the 
defendant  was  called  in.  As  testified  to, 
"he  inquired  as  to  her  feelings  and  how  long 
she  had  been  sick  and  where  she  was  suffering 
pain,  and  then  pulled  off  his  coat  and  began 
to  manipulate  in  the  region  of  her  neck  and 
spine  for  fifteen  or  twenty  minutes.    She  felt 


relieved.  The  next  morning,  when  the  at- 
tending physician  arrived,  he  found  her  feel- 
ing and  looking  better.  The  morning  after 
that  she  was  so  much  better  that  the  attend- 
ing physician  said  that  it  was  not  necessary 
for  him  to  call  any  more.  The  defendant 
told  the  husband  that  he  had  better  give  his 
wife  some  juniper  root,  which  was  done.  Up- 
on the  defendant  giving  the  woman  several 
other  treatments,  her  fever  disappeared,  and 
she  was  free  from  pain.  When  the  defendant 
visited  her,  she  was  confined  in  bed  for  two 
weeks.  Now  she  was  able  to  get  up  and  walk 
about.  She  continued  her  treatments  at  her 
house  and  at  the  defendant's  office.  Tlie  de- 
fendant, with  his  hands  and  fingers,  simply 
manipulated  the  neck  and  back  and  the 
spine."  Another  patient,  suffering  from  a 
sprained  and  swollen  ankle,  went  to  the  de- 
fendant's office  for  treatment.  Upon  exhibit- 
ing the  foot  the  defendant  told  him  to  re- 
move his  shoe  and  roll  up  his  pant  leg. 
After  examining  the  foot,  the  defendant  told 
him  that  he  had  a  broken  arch.  He  rubbed 
it,  bathed  it  with  some  sort  of  oil  or  lini- 
ment out  of  a  bottle,  and  then  bandaged  it. 
Other  instances  were  testified  to  where  per- 
sons suffering  from  ailments  visited  the  de- 
fendant at  his  office,  or  he  at  their  homes, 
and  gave  them  treatments. 

[650]  The  doing  of  these  things  clearly 
was  practicing  medicine  within  the  meaning 
of  the  statute.  Laws  Utah  1911,  c.  93,  p. 
135;  State  v.  Yee  Foo  Lun,  45  Utah  531, 
147  Pac.  488 ;  Board  of  Medical  Examiners  v. 
Preenor,  47  Utah  430,  Ann.  Cas.  1917E  1156, 
154  Pac.  941;  State. v.  Erickson,  47  Utah 
452,  154  Pae.  948.  There  can  be  no  doubt 
of  that,  and  so  the  court  found.  But  it  is 
claimed  the  decree  is  too  broad>  in  that  it, 
as  is  urged,  prohibits  the  defendant  from 
doing  merely  ordinary  massaging.  .The  de- 
cree is  that  the  defendant  be— 
"restrained,  prohibited  and  enjoined  from 
diagnosing,  treating,  operating  upon,  pre- 
scribing or  advising  for  any  person  or  per- 
sons within  the  state  of  Utah  afflicted  with 
any  mental  or.  physical  ailment  or  afflicted 
with  any  abnormal,  mental  or  physical  con- 
dition, from  which  person  or  persons  he  ex- 
pects to  or  has  received  or  does  thereafter  re- 
ceive a  pecuniary  compensation,  or  from 
practicing  medicine  within  the  state  of  Utah, 
until  said  defendant  shall  have  received  a 
certificate  from  the  board  of  medical  exami- 
ners of  the  state  of  Utah  permitting  him  to 
practice  medicine  within  said  state." 

Comparing  the  statute  with  the  decree,  it  is 
seen  that  the  decree  but  follows  the  language 
of  the  statute,  and  forbids  the  defendant 
from  doing  what  the  statute  itself  forbids. 
If  the  statute  forbids  mere  massage  without 
a  license,  then  also  does  the  decree.  If  the 
statute  does  not,  then  the  decree  does  noU 
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As  already  indicated,  we  think  mere  "mas- 
saging," as  that  term  pbpularly  is  understood, 
is  not,  within  the  meaning  of  the  statute, 
""diagnosing,  treating,  operating  upon  or  pre- 
scribing or  advising  for  any  physical  or  men- 
tal ailment  or  abnormal  condition  of  an- 
other." People  V.  Hettiger,  150  111.  App.  448; 
People  V.  Gordon,  194  111.  5C0,  62  N.  E.  858, 
88  Am.  St.  Rep.  165.  Thus,  ordinary  mas- 
saging is  not  within  the  terms  of  the  .decree, 
and  hence  the  defendant  is  not  forbidden 
-doing  that.  Mere  massaging  is  no  more  for- 
l)idden  than  mere  nursing.  It  is  easy  enough 
for  a  nurse,  or  a  masseur,  to  keep  within 
his  sphere  and  not  encroach  upon  the  law 
by  assuming  or  undertaking  to  diagnose, 
treat,  operate  upon,  prescribe,  or  advise  for 
ailments.  But  the  trouble  with  the  defendant 
is  this:  To  the  public  he  held  himself  out 
as  "a  scientific  manipulator,"  and  as  willing 
and  ready  to  receive  [651]  and  treat  patients 
suffering  from  all  sorts  of  ailments,  but 
when  summoned  into  court  declares  himself 
to  be  but  a  humble  masseur,  giving  only  mas- 
sage treatments  and  nothing  more.  Let  him 
be  to  the  public  what  he  claims  to  be  in  court, 
and  let  him  refrain  from  diagnosing,  treating, 
prescribing,  and  advising  for  ailments  of 
others  and  confine  himself  to  merely  '*mas- 
saging"  as  that  term  popularly  is  understood. 
Certainly  one  may  employ  a  trained  nurse, 
who,  for  compensation,  and  without  a  license, 
may  accept  such  employment,  and,  without 
offending  may,  in  attendance  upon  a  patient, 
render  such  service  as  ordinarily  is  rendered 
by  a  trained  nurse;  but  she  may  not  diag- 
nose, treat,  prescribe,  or  advise  for  ailments 
in  the  sense  that  one  holding  a  certificate  or 
license  to  practice  medicine  may  do.  That 
also  is  true  of  a  masseur.  But  the  defendant, 
though  merely  a  masseur,  claimed  the  right 
to  do,  without  a  license,  all  that  one  holding 
a  license  is  permitted  to  do.  Though  a  mere 
masseur,  professing  no  knowledge  of  the 
human  system,  or  of  diseases  to  which  it  is 
subject,  the  defendant,  nevertheless,  under- 
took and  claimed  the  right  to  treat  about 
all  kinds  of  diseases.  Without  any  knowledge 
of  anatomy,  or  surgery,  he  undertook  to  treat 
a  broken  or  fractured  bone  of  the  foot;  with- 
out any  knowledge  of  pediatrics,  he  undertook 
to  treat  children  for  leakage  of  the  heart  and 
abdominal  affections;  without  any  knowledge 
of  laryngology  he  undertook  to  treat  tonsil- 
itis,  or  throat  affections;  without  any  knowl- 
edge of  anatomy,  surgery,  bacteriology,  path- 
ology,  or    histology,    or    of   other    scientific 


subjects,  undertook  to  treat  a  boy  for  hip  dis- 
ease and  patients  for  appendicitis  and  rheu- 
matism. If  a  practice  of  that  kind  is  to  be 
permitted,  then  may  we  as  well  go  back  to 
the  days  when  surgery  was  performed  by  the 
barber  and  the  healing  art  administered  by 
the  Indian  powwow. 

The  object  of  the  statute  is  to  protect  the 
sick  and  suffering  and  the  community  against 
the  unlearned  and  incompetent  who  hold 
themselves  out  as  being  possessed  of  peculiar 
skill  in  the  treatment  of  diseases,  but  who 
are  ignorant  of  the  human  system  and  of  the 
diseases  to  which  it  is  subject.  As  we  said 
in  the  Freenor  Case  we  may  well  again  say 
here,  that  the  [652]  law  is  not  concerned  with 
the  question  whether  one  system  of  treat- 
ment is  as  good  as  or  better  than  another, 
or  what  particular  treatment  should  be  ad- 
ministered, or  what  system  employed.  But 
"it  is  concerned  with  the  question  that,  be- 
fore any  one  shall  undertake,  no  matter  by 
what  system,  to  diagnose,  treat,  operate  up- 
on, or  prescribe  or  advise  for,  any  physical 
or  mental  ailment  or  condition  of  another 
for  a  fee  or  other  consideration,  he  shall 
possess  the  learning  and  skill  required  by  the 
statute,  and  produce  a  degree  or  diploma 
from  a  college  meeting  the  requirements 
enumerated  in  the  statute,  and  successfully 
pass  an  examination  before  the  board,  show- 
ing his  competency.  When  he  does  that,  then 
he  may  practice  whatever,  system  he  may 
consider  the  most  efficacious,  or  do  that  in 
a  given  case  which  he  thinks  will  produce 
the  best  result.  Until  he  does  that  he  can- 
not practice  at  all." 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  affirmed,  with  costs. 
Such  is  the  order. 

Frick  and  McCarty,  JJ.,  concur. 

NOTE. 

It  is  held  in  the  reported  case  that  while 
massage  treatment  does  not  of  itself  consti- 
tute the  practice  of  medicine,  yet  if  a  mas- 
seur holds  himself  out  to  the  public  as 
competent  to  diagnose  and  cure  disease  and 
administers  massage  treatment  in  pursuance 
of  that  pretension  he  thereby  engages  in  the 
practice  of  medicine.  Massage  treatment  of 
disease  is  discussed  in  the  notes  to  Germanv 
V.  State,  Ann.  Cas.  1913C  477,  and  Com. 
V.  Zimmerman,  Ann.  Cas.  1916A  858.  See 
also  the  recent  case  of  Board  of  Medical 
Examiners  v.  Freenor,  Ann   Cas.  1917E  1156. 
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1191S}  A.  C,  141. 


Workmen's  Compeniatlon  Acts  —  Aver- 
age Weekly  Ean&ingi  -—  Tlpi  of  Rail- 
road Porter. 

In  computing  the  average  weekly  earnings 
of  a  railroad  porter  for  the  purpose  of  award- 
ing compensation  under  the  workmen's  com- 
pensation act  the  tips  received  by  him  as  an 
incident  of  his  service  are  to  be  included  as 
a  part  of  his  earnings. 

[See  note  at  end  of  this  case.] 

[141 J  Appeal  from  an  order  of  the  Court 
of  Appeal  affirming  an  award  of  the  judge  of 
the  Bath  County  Court  under  the  Work- 
men's Compensation  Act,  1906. 

[142]  The  respondent  was  employed  by 
the  appellants,  the  Great  Western  Railway 
Company,  as  a  passenger  porter  at  their 
station  at  Bath.  On  September  23,  1916, 
he  sustained  injuries  by  accident  arising 
out  of  and  in  the  course  of  his  employment. 
His  average  weekly  wages  amounted  to  1^  5«. 
lOd.  In  addition  he  received  gratuities  or 
"tips"  from  passengers  on  the  railway 
amounting  on  the  average  to  128.  a  week. 
The  respondent  claimed  that  the  amount 
which  he  received  in  tips  should  be  taken 
into  account  in  arriving  at  his  average  week- 
.ly  earnings  for  the  purpose  of  compensation 
under  the  Act;  that  his  average  weekly  earn- 
ings in  the  employment  w^ere  accordingly  1^ 
17«.  lOd.,  and  that  the  compensation  to  which 
he  was  entitled  during  period  of  total  inca- 
pacity should  be  calculated  at  the  rate  of  IBs. 
lid.,  i.  e.  50  per  cent  of  11.  17*.  lOd.  a  week. 
The  appellants  contended  that  the  average 
weekly  earnings  of  the  respondent  in  their 
employment  amounted  to  11.  os.  lOd.  and  no 
more,  and  they  admitted  liability  to  pay  the 
respondent  50  per  cent  of  that  sum,  namely 
12«.  lid. 

On  January  5,  1917,  the  respondent  filed 
a  request  for  arbitration  for  the  purpose  of 
having  this  question  determined. 

The  facts  found  by  the  learned  county 
court  judge  were  as  follows:  Up  to  Janu- 
ary 1,  1913,  there  was  a  rule  by  which  the 
porters  of  the  Great  Western  Railway  Com- 
pany were  bound  forbidding  them  to  take 
tips.  That  rule  was  rescinded  on  that  date 
and  the  following  rule  was  substituted  for 
it:  "No  servant  of  the  company  is  allowed 
to  solicit  gratuities  from  passengers  or  other 


persons."  The  taking  of  tips  by  porters  on 
the  Great  Western  Railway  had  been  going 
en  practically  unrestricted  for  years  and  the 
giving  and  receiving  of  tips  had  been  opea 
and  notorious,  and  the  learned  judge  found 
as  a  fact  that  this  practice  had  been  sanc- 
tioned by  the  company.  The  amount  of  wages 
which  a  man  in  any  particular  grade  received 
was  not  affected  by  the  tips  he  might  ob- 
tain from  travellers.  There  were  three  dif- 
ferent classes  of  station  on  the  line:  first 
class,  second  class,  and  third  class — ^Padding- 
ton  was  a  first-class  station  and  Bath  a 
second-class  station — and  the  man's  wages 
depended,  not  upon  the  amount  of  tips  he 
received,  but  upon  the  station  at  which  he 
was  located.  The  bigger  the  station  the  more 
wages  he  received  and  the  more  tips,  but 
tips  were  not  taken  int6  consideration  when 
a  man  was  put  at  one  or  other  of  the  sta- 
tions. Upon  these  facts  [143]  the  learned 
county  court  judge  held  that  this  case  was 
covered  by  Penn  v.  Spiers  [1908]  1  K.  B.  766, 
14  Ann.  Cas.  335,  and  that  the  tips  received 
by  the  respondent  were  earned  in  his  employ- 
ment, and  he  awarded  him  compensation  on 
this  basis.  This  award  was  affirmed  by  the 
Court  of  Appeals  (Lord  Cozens-Uardy,  M.R., 
Bankes,  L. J.,  and  Warrington,  L.J. 

Schiller,  K,  C,  and  Cotea-Preedy,  for  ap- 
pellants. 

Holman  Gregory ,  K,C.,  and  Wethertd  for 
respondent. 

L.  B.  Page,  solicitor  for  appellants. 

Church,  Adams,  Prior  d  Balmer,  for  Arthwr 
E.  Withy,  Bath,  solicitors  for  respondent. 

[144]  Lord  DuNEa)iN. — ^My  Lords,  this  is  an 
exceedingly  clear  case.  The  facts  are  simple. 
The  respondent  was  a  passenger  porter  at  a 
station  at  Bath,  and  in  his  usual  avocation 
as  a  porter  he  was  in  the  habit  of  getting 
tips  from  passengers;  he  was  injured  in  the 
course  of  his  employment  by  an  accident 
arising  out  of  his  employment,  and  it  is  not 
denied  that  he  is  entitled  to  compensation; 
but  the  controversy  between  the  parties  is 
whether,  in  estimating  this  compensation, 
there  is  to  be  taken  into  account,  not  only 
the  weekly  wage  which  he  gets  from  the  com- 
pany, but  also  such  sum  as  represents  Ms 
average  takings  in  this  matter  of  tips. 

My  Lords,  it  was  only  a  few  weeks  ago  that 
I  had  occasion  in  this  House,  in  the  case  of 
the  Woodilee  Coal  Co.  v.  McNeill  [1918]  A. 
C.  43,  to  point  out  that  compensation  which 
is  directed  to  be  paid  by  the  employer  to  a 
workman  who  is  injured  by  accident  arising 
out  of  and  in  the  course  of  his  employment 
under  s.  1  of  the  Workmen's  Compensation 
Act  has  its  natural  meaning — that  is  to  say, 
something  that  is  to  be  paid  which  makes  up 
for  the  loss  that  the  man  has  sustained.    It 


GREAT  WESTERN 

[1018]  .i. 

is  quite  true  that  the  full  measure  of  the 
compensation  is  afterwards  cut  down  by  sev- 
eral rules,  because  the  compensation  which 
is  directed  to  be  paid  under  the  first  section 
is  not  compensation  in  general,  but  is  com- 
pensation in  accordance  with  the  First  Sched- 
ule, and  when  we  go  to  the  First  Schedule 
we  find  certain  things  which,  so  to  speak, 
cut  down  the  compensation.  But  when  we 
go  to  the  First  Schedule  we  find  a  set  of 
rules  there  for  the  computation  which  has 
[145]  the  phrases  ^'earnings,"  and  "average 
weekly  earnings,"  and  it  is  upon  a  computa- 
tion based  upon  earnings  and  average  weekly 
earnings  that  a  sum  is  arrived  at.  The  whole 
point,  therefore,  is,  do  these  tips  fall  within 
the  statutory  expression  of  "earnings?"  If 
you  were  to  ask  a  person  in  ordinary  com- 
mon parlance  what  this  porter  earned,  the 
answer  would  be:  "Well,  1  will  tell  you  what 
he  gets;  he  gets  so  much  wages  from  his  em- 
ployers, and  he  gets  on  an  average  so  much 
in  tips." 

My  Lords,  It  has  been  sought  in  the  argu- 
ment addressed  for  the  appellants  to  limit 
the  meaning  of  "earnings"  to  what  the  work- 
man gets  by  what  I  may  call  direct  contract 
from  his  employers.  The  simple  answer  is 
that  the  statute  does  not  say  so;  it  uses  the 
general  term  "earnings"  instead  of  the  term 
"wages"  or  the  expression  "what  he  gets 
from  his  employer,"  and  as  a  matter  of  fact 
the  employer,  in  a  case  where  there  is  a 
known  practice  of  giving  tips,  obviously  gets 
the  man  for  rather  less  direct  wages  than  he 
would  if  there  was  not  that  other  source  of 
remuneration  to  the  man  when  he  is  in  his 
post.  More  than  tliat,  in  this  case  the  em- 
ployer is  absolutely  party  and  privy  to  the 
whole  arrangement.  The  learned  arbitrator 
found  as  a  fact  'That  the  giving  and  receiving 
of  these  tips  has  been  open  and  notorious. 
I  find  as  a  fact  that  they  have  been  sanctioned 
by  the  employers."  Now  that  fact  found  by 
the  arbitrator  could  only  be  challenged  on 
one  of  two  grounds — either  if  it  was  founded 
upon  some  erroneous  legal  proposition  which 
underlay  it,  or  if  it  was  a  fact  which  had  no 
evidence  in  the  case  to  support  it.  It  is 
quite  obvious  that  neither  of  those  objections 
con  be  stated  in  this  case  against  the  find- 
ing., and  therefore  the  finding  rules.  The  re- 
sult is  that  these  tips  are  part  of  the  man's 
ordinary  earnings. 

My  Lords,  I  entirely  go  with  the  decision 
of  the  Court  of  Appeal  in  the  case  of  Pcnn 
V.  Spiers  [1908]  1  K.  B.  766,  770,  14  Ann. 
Cas.  335,  which  was  decided  in  1908,  and  I 
would  especially  also  commend  the  very  care- 
ful limitation  that  is  laid  down  in  that  case 
by  the  Master  of  the  Rolls  where  he  says: 
"To  avoid  misconception,  we  desire  to  state 
that  nothing  in  this  judgment  extends  to 
'tips*  or  gratuities  (a)  which  are  illicit; 
Ann.  Cas.  1918B. — 71. 
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(6)  which  involve  or  encourage  a  neglect  or 
breach  of  duty  on  the  part  of  the  recipient  to 
his  employer;  or  (c)  which  are  casual  and 
[146]  sporadic  and  trivial  in  amount."  There 
is  here,  as  I  have  already  pointed  out,  a 
direct  finding  which  shows  that  (c)  is  ex- 
cluded in  this  case. 

As  regards  the  subsequent  case  of  Skailes 
[1911]  1  K.  B.  360,  not  only  do  I  find  that 
the  majority  of  the  Court  adhered  to  the  judg- 
ment in  Penn  [1908]  1  K.  B.  766,  770,  14 
Ann.  Cas.  335,  biit  the  dissentient  member 
of  the  Court,  Fletcher  Moulton  L.  J.,  dissents 
not  because  he  does  not  agree  with  Penn 
[1908]  1  K.  B.  766,  770,  14  Ann.  Cas.  335, 
— indeed  he  was  a  party'  to  that  judgment 
himself — but  because,  the  question  there  be- 
ing upon  8.  13,  what  was  the  true  meaning 
of  "remuneration,"  he  held  that  "remunera 
tion"  and  "earnings"  were  not  synonymous 
terms,  whereas  the  other  learned  judges  held 
that  they  were. 

My  Lords,  I  think  the  appeal  should  be 
dismissed. 

Lord  Atkinsox. — My  Lords,  I  concur,  and 
I  have  nothing  to  add. 

Lord  Pabkbb  op  Waddington. — My  Lords, 
I  concur. 

Lord  Sumnkr. — }lj  Lords,  I  concur. 

Lord  Parmoor. — My  Lords,  I  think  that 
the  true  efi'ect  of  Mr.  Schiller's  argument 
would  be  to  limit  earnings  to  the  amount 
which  an  employee  is  entitled  to  claim  under 
or  in  consequence  of  his  contract  of  service. 
I  use  those  two  words  because  Mr.  Schiller 
used  them.  I  think  that  this  construction 
of  the  Workmen's  Compensation  Act  is  not 
accurate,  and  that  the  word  "earnings"  is 
not  so  limited  in  its  meaning.  If  it  is  not 
80  limited,  then  the  question  arises  whether 
notorious  tips,  such  as  are  received  by  a 
railway  poter,  should  be  taken  into  account. 
It  was  within  the  competence  of  the  arbi- 
trator to  find  that  the  tips  in  question  were 
earned  by  the  applicant  in  his  employment, 
and  that  appears  to  me  to  be  a  finding  whicli 
settles  the  matter  in  this  case. 

The  history  of  these  tips  points  in  the  same 
direction.  It  is  quite  accurately  stated  by 
the  Master  of  the  Rolls  in  his  judgment  in 
these  words:  "At  one  time,  and  for  a  good 
many  years,  the  Great  Western  Railway  Com- 
pany had  a  rule  which  said  that  no  gratuity 
is  allowed  to  be  taken  from  passengers  or 
other  persons  by  any  servant  of  the  com- 
pany. It  was  found  that  that  rule  was 
[147]  habitually  disregarded;  it  was  a  mere 
waste  of  paper;  and  in  1913  new  rules  were 
passed.  The  old  one  was  abolished,  and  there 
is   this   one  now:      that   no   servant  of   the 
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•company  is  allowed  to  solicit  gratuities  from 
passengers  or  other  persons." 

My  Lords,  I  should  like  to  associate  my- 
self with  the  caution  expressed  by  the  noble 
and  learned  Lord  on  the  woolsack,  that  the 
decision  in  this  case  is  .  applicable  to  tips 
^'hich  are  notorious  and  well  known,  and  not 
to  tips  which  are  casual  and  sporadic  and 
trivial  in  amount. 

Order  of  the  Court  of  Appeal  affirmed  and 
Appeal  dismissed  with  costs. 


MOTE. 


Tip!  as  Part  of  Earnings  or  Wages. 

In  Penn  v.  Spiers  [1908]  1  K.  B.  766,  14 
Ann.  Cas.  335,  it  was  held  that  the  tips  of  a 
waiter  were  to  be  included  in  computing  his 
average  weekly  earnings  for  the  purpose  of 
an  award  under  the  workmen's  compensation 
act.  That  decision  is  approved,  and  the 
doctrine  applied  to  the  tips  of  a  porter,  in 
the  reported  case,  which  affirms  86  L.  J.  K.  B. 
1006,  [1917]  W.  C.  &  Ins.  Rep.  199,  33  Times 
li.  Rep.  366,  61  Sol.  J.  490.  To  the  same 
effect,  see  Knott  v.  Tingle,  4  B.  W.  C.  C.  55. 

The  same  result  was  reached  in  what  is  ap- 
parently the  only  American  case  passing  on 
the  point.  Sloat  v.  Rochester  Taxicab  Co. 
177  App.  Div.  67,  163  N.  Y.  S.  904,  wherein, 
referring  to  the  tips  of  a  taxicab  driver,  the 
court  said:  "The  employee  could  not  have 
received  the  tips  if  the  employer  had  not 
put  him  in  the  way  of  getting  them,  and  we 
may  well  conclude  that  the  tips  were  an  ad- 
vantage received  from  the  employer  similar 
in  effect  to  board,  lodging,  or  rent  furnished 
in  addition  to  the  money  wages  paid.  Many 
times  a  g^est  at  a  hotel,  a  passenger  upon 
a  sleeper,  or  a  person  receiving  service  from 
the  employee  of  another,  is  glad  to  recom- 
pense a  pleasing  manner  or  an  extra  service 
by  a  reasonable  tip ; .  but  according  to  the 
present  custom  tips  are  not  usually  the  vol- 
untary act  of  the  person  who  gives  them.  The 
employee,  with  the  know^ledge  and  consent  of 
the  employer,  furnishes  a  service  which  com- 
pels the  payment  of  a  tip,  and  if  the  tip  is 
not  paid  the  service  is  so  grudgingly  and 
unsatisfactorily  given  that  the  person  served 
is  willing  to  pay  it  the  next  time.  The  per- 
son rendering  the  service  considers  that  the 
tip  is  his  as  matter  of  right  and  involves  no 
particular  favor;  an  extra  large  tip  may  be 
appreciated,  but  the  ordinary  tip  is  considered 
a  payment  of  money  actually  due.  The  usual 
tips  have  come  to  be  considered  a  part  of  the 
-cost  of  the  entertainment  at  a  hotel  or  upon 
XI  sleeper  or  public  conveyance,  and  it  is  real- 


ized both  by  the  person  paying  and  receiving 
them  that  it  is  a  part  of  the  w^ages,  which  the 
employer  compels  the  person  served  to  pay. 
In  effect,  therefore,  the  employer,  and  not 
the  employee  alone,  is  benefited  by  the  tip 
usually  paid.  It  is  common  knowledge  that 
porters  on  sleeping  cars  are  employed  at  in- 
adequate wages^  and  that  the  employer  and 
employee  recognize  that  the  great  part  of 
the  service  rendered  by  the  employee  is  to 
be  paid  by  the  patrons  of  the  company.  The 
same  is  true  as  to  waiters  in  the  restaurants 
and  the  attendants  at  the  hat  stands,  the 
bell  boys,  and  others  serving  patrons  at 
hotels.  The  tip  is  so  usual  and  the  amount 
so  uniform  that  the  employer  and  employee 
realize  about  how  much  in  addition  to  the 
tips  it  will  be  necessary  for  the  employer  to 
pay  the  employee  to  give  him  reasonable  com- 
pensation. Tlie  whole  theory  of  tipping,  as 
at  present  understood  in  the  usual  practice, 
is  a  payment  made  in  order  to  get  reasonable 
service,  and  is  an  exaction  made  or  permitted 
by  the  employer,  so  that  his  patrons  shall 
help  him  pay  the  wages  which  is  fairly  due 
from  him  to  his  employee.  The  custom  and 
the  manner  in  which  the  payment  of  tips  is 
enforced  and  practiced  leads  inevitably  to 
the  conclusion  that  in  substance  the  tips  re- 
ceived are  a  part  of  the  wages  of  the  em- 
ployee, and  are  advantages  received  by  the  em- 
ployee from  the  employer  as  a  part  recom- 
pense for  services  rendered.  The  court 
should  treat  these  tips  in  the  same  manner 
in  which  the  employer  and  employee  treat 
them,  as  a  part  of  the  compensation  to  be 
received  by  the  employee  for  the  services 
rendered  the  employer,  a  part  of  the  wages, 
ja  part  of  the  average  annuaUearnings  of  the 
employee." 


AETNA  IIFE  INSURANCE  COMPANT 

V. 

TATLOR. 

Arkansas  Supreme  Court — March  19,  1917. 
128  Ark,  165;  103  S.  W.  5JtO. 


Actions  ^  Review  —  Special  Adminis- 
trator. 

An  action  the  cause  of  which  survives  may 
on  death  of  plaintiff  at  once  be  revived  in 
the  name  of  a  special  administrator;  there 
being  no  general  administrator  or  executor. 

Accident  Insnr^noe  -~  Cause  of  Death 
—  Barden  of  Proof. 

It  being  shown  in  an  action  on  a  policy  in- 
suring against  death  from  external,  violent, 
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and  accidental  means  that  death  came  from 
external  and  violent  means,  and  this  in  con- 
nection with  the  presumption  against  suicide, 
making  a  prima  facie  case,  instructing  that 
plaintiff  did  not  have  to  prove  death  did  not 
result  from  suicide  is  not  error. 
[See  note  at  end  of  this  case.] 

Attorneys    —    Allowaaoe     of    Fees    — > 
Amoiuit. 

An  attorney's  fee  of  $1,000  allowed  plain- 
tiff recovering  $8,000  on  an  accident  policy 
18  reasonable. 

Appeal  from  Circuit  Court,  Jefferson 
county:     Sobbells,  Judge. 

Action  by  Dan  Taylor,  plaintiff,  against 
Aetna  Life  Insurance  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affibmcd. 

[156]  This  is  an  action  by  an  administrator 
to  recover  on  a  policy  of  accident  insurance. 

The  plaintiff  alleges  that  the  Aetna  Life 
Insurance  Company  insured  Edgar  P.  Sears 
in  the  sum  of  $5,000  against  death  resulting 
directly  and  independently  of  all  other  caus- 
es, from  bodily  injuries  effected  solely 
through  external,  violent  and  accidental 
means.  That  the  policy  itself  and  the  ac- 
cumulations from  renewals  amounted  to 
$8,000,  and  that  Ella  B.  Sears,  the  wife  of  the 
insured,  was  the  beneficiary. 

[157]  That  on  the  evening  of  November  25, 
1914,  during  the  life  of  the  policy,  Edgar  P. 
Sears  received  a  pistol  wound  in  the  head 
at  the  hands  of  an.  unknown  person  which 
resulted  in  his  immediate  death. 

In  its  answer,  defendant  denied  that  the 
death  of  the  insured  was  accidental  within 
the  meaning  of  the  policy.  It  avers  that  by 
the  terms  of  the  policy  it  did  not  agree  to 
insure  Sears  against  death  from  his  own  in- 
tentional act.  The  answer  further  alleges 
that  Sears  committed  suicide  by  shooting 
himself,  and  that  no  person  other  than  him- 
self was  responsible  in  any  manner  for  his 
death.    The  material  facts  are  as  follows: 

Edgar  P.  Sears  had  carried  an  accident 
policy  with  the  defendant  company  for  six- 
teen years  prior  to  his  death.  The  policy 
which  was  in  force  at  the  time  of  his  death 
insured  him  against  disability  or  death  re- 
sulting, directly  and  independently  of  all 
other  causes,  from  bodily  injuries  effected 
solely  through  external,  violent  and  accident- 
al means,  suicide  (sane  or  insane)  not  in- 
cluded. The  policy  was  for  $5,000  and  con- 
tained a  clause  for  an  increase  of  the  amount 
of  the  policy  by  consecutive  renewals  until 
the  accumulations  should  amount  to  50  per 
cent  of  the  principal  sum. 

The  insured  was  found  dead  in  the  city 
of  Pine  Bluffs  on  the  morning  of  the  26th 
of  November,  1914.  His  death  was  the  result 
of  a  gunshot  wound  through  his  head,  which, 


the  physicians  who  examined  his  body  testi- 
fied, caused  immediate  death.  The  bullet 
went  into  his  head  about  an  Inch  in  front 
and  above  the  right  eye  and  came  out  about 
one  inch  and  &  half  above  and  behind  the 
left  ear.  There  were  no  powder  marks  or 
burns  of  any  nature  on  his  body;  his  fiesh 
was  not  charred,  nor  was  his  hair  singed. 
Sears  was  a  good  sized  man,  weighing  about 
two  hundred  pounds.  His  body  was  found 
near  a  cotton  platform  and  a  folding  pocket- 
book  with  some  of  his  papers  in  it  was  ly- 
ing on  a  bale  of  cotton  on  the,  platform. 
He  was  lying  on  his  back  with  one  leg 
straight  out  and  the  other  drawn  up.  His 
left  arm  was  lying  down  by  his  side 
[158]  and  his  right  arm  was  lying  over  his 
breast  with  his  hand  on  a  38  caliber  pistol. 
The  pistol  had  been  fired  twice.  The  ground 
was  dusty  and  there  was  no  evidence  of  a 
struggle  or  even  of  any  other  tracks  around 
there. 

It  was  also  shown  by  the  defendant  that 
the  insured  had  formerly  been  a  man  of 
means  and  had  always  made  a  good  deal  of 
money  until  about  a  year  before  his  death, 
when  misfortune  overtook  him.  The  defend- 
ant's evidence  also  tended  to  show  that  the 
insured  was  making  very  little  money  just 
prior  to  his  death  and  had  been  unable  to 
even  paj  his  board;  that  he  was  drinking 
heavily  and  was  very  much  depressed.  Other 
circumstances  tending  to  show  death  by 
his  own  hand  were  adduced  in  evidence. 

The  testimony  on  the  part  of  the  plaintiff 
tended  to  show  that  the  deceased  had  not 
been  drinking  heavily  prior  to  his  death; 
that  he  was  in  good  spirits  and  had  sent 
his  wife  a  small  amount  of  money,  writing 
a  cheerful  letter. 

The  jury  returned  a  verdict  for  the  plain- 
tiff, and  the  defendant  has  appealed. 

Jf.  Dcmaher  and  Palmer  Dan/iher  for  ap- 
pellant. 

Oustin,  Qilleite  d  Brayion  and  Taylor, 
Jones  d  Taylor  for  appellee. 

Hart,  J.  (after  stating  the  facts). — This 
action  was  commenced  by  Ella  S.  Sears,  the 
beneficiary  named  in  the  policy.  During  tho 
pendency  of  the  action  and  before  the  case 
was  tried  she  died  and  the  suit  was  revived 
in  the  name  of  Dan  Taylor,  as  special  ad- 
ministrator of  her  estate.  This  was  done 
over  the  objection  of  the  defendant.  The 
motion  to  revive  was  accompanied  by  the 
allidavit  of  three  persons  showing  that  Ella 
S.  Sears  had  died  at  Salt  Lake  City,  Utah, 
and  that  no  administration  upon  her  estate 
had  been  had.  There  was  no  error  in  the 
action  of  the  court  in  this  regard. 

In  Anglin  v.  Cravens,' 76  Ark.  122,  88  S.  W. 
833,  the  court  said:  "When  the  plaintiff 
dies  during  the  pendency  of  the  action,  any 
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person  interested  in  the  further  prosecution 
thereof  may  have  a  revivor  in  the  name  of 
the  administrator  or  executor,  if  there  be 
such;  and  the  right  of  action  be  [159]  one 
that  survives  in  favor  of  the  personal  rep- 
resentative; and  if  there  be  no  general  ad- 
ministrator or  executor,  the  revivor  shall 
be  in  the  name  of  a  special  administrator 
appointed  by  the  court  in  which  the  action 
is  pending.  The  order  to  revive  may  be  made 
forthwith — as  soon  as  the  court  in  which  the 
action  is  pending  convenes  after  the  death 
of  the  plaintilT,  and  must  be  made  within 
one  year  after  that  time,  except  by  consent 
of  parties.  The  limitation  of  time  in  the 
statute  applies  equally  where  there  is  no  gen- 
eral administrator  or  executor  as  where  there 
is  one,  because  in  such  event  the  persons  in- 
terested may  have  a  revivor  in  the  name  of 
a  special  administrator." 

(1)  Again,  in  Keffer  v.  Stuart,  127  Ark. 
498,  193  S.  W.  83,  the  court  held  that  under 
our  statute  when  a  plaintiff  dies  the  reviv- 
or may  be  made  in  the  name  of  his  repre- 
sentatives forthwith,  whether  the  defendant 
consents  to  it  or  not.  The  court  further 
said  that  the  statute  does  not  require  that 
the  defendant  be  consulted  until,  after  the 
expiration  of  a  year  from  the  time  when  the 
order  of  the  revivor  might  have  been  first 
made,  but  that  after  that  ilmkj  the  order 
of  revivor  could  not  be  made  without  the 
consent  of  the  defendant. 

The  court  also  gave  at  the  request  of  the 
plaintiff,  among  others,  the  following  in- 
structions : 

"1.  If  you  believe  from  the  evidence  that 
the  deceased  came  to  his  death  as  the  result 
of  a  pistol  shot  fired  by  some  person  other 
than  himself,  your  verdict  will  be  for  plain- 
tiff. 

"2.  The  burden  is  upon  the  defendant  in- 
surance company  to  establish  by  a  prepon- 
derance of  the  evidence  that  the  deceased 
committed  suicide,  and  unless  you  so  find, 
your  verdict  will  be  for  the  plaintiff." 

It  is  insisted  that  the  court  erred  in  giv- 
ing Instruction  No.   2. 

(2)  The  burden  was  on  the  plaintiff  to 
establish  that  the  death  of  the  insured  re- 
sulted directly  and  independently  of  all  other 
causes,  from  bodily  injuries  effected  solely 
through  external,  violent  and  accidental 
[160]  means;  but  he  was  not  required  to 
prove  that  the  death  of  the  insured  did  not 
result  from  suicide,  which  by  the  terms  of 
the  policy  would  relieve  the  company  from 
liability  thereunder. 

(3-4)  When  the  plaintiff  proved  that  the 
insured  was  found  dead  with  a  pistol  wound 
through  his  head  and  that  this  caused  his 
death,  he  had  made  out  a  prima  facie  case 
under  the  policy.  Th£  reason  is  that  there 
is  a  presumption  that  one  does  not  commit 


suicide.  Such  a  presumption  being  one  of 
evidence,  stands  until  overthrown  by  evi- 
dence. As  stated  by  Judge  Agnew  in  Allen 
V.  Willard,  57  Pa.  St.  374,  "The  natural  in- 
stinct  which  leads  men  in  their  sober  senses 
to  avoid  injury  and  preserve  life  is  an  ele- 
ment of  evidence.  In  all  questions  touching 
the  conduct  of  men,  motive,  feeling  and  natu- 
ral instincts  are  allowed  to  have  their  weight 
and  to  constitute  evidence  for  the  considera- 
tion of  courts  and  juries." 

(5)  The  defendant  claimed  that  the  in- 
sured had  committed  suicide,  which  is  made 
an  exception  to  the  risk  of  the  policy.  This 
was  a  defense  and  the  law  cast  upon  the  com- 
pany the  burden  of  proving  it. 

The  policy  insures  against  death  to  Sears 
by  external,  violent  and  accidental  means. 
It  is  made  subject  to  a  condition  that  the 
defendant  is  not  liable  in  case  of  the  suicide 
of  the  insured.  The  occurrence  of  this  con- 
dition operates  to  defeat  the  policy,  and  this 
iact  should  be  shown  by  the  party  relying 
on  it.  1  Cyc.  289;  1  Corpus  Juris,  §§  27S 
and  284,  pp.  495  and  496;  14  R.  C.  L.  §  416, 
pp.  1235  and  1236;  Travellers  Ins.  Co.  y. 
McConkey,  127  U.  S.  661,  8  S.  Ct.  1360,  32 
U.  S.  (L.  ed.)  308;  Cobum  v.  Travelers  Ins. 
Co.  145  Mass.  226,  13  N.  E.  604;  Starr  v. 
uEtna  Life  Ins.  Co.  41  Wash.  199,  83  Pac. 
113,  4  L.R.A.(N.S.)  636,  and  case  note; 
Cronkhite  v.  Travelers  Ins.  Co.  75  Wis.  IIC, 
43  N.  W.  731,  17  Am.  St.  Rep.  184;  Meadows 
v.  Pacific  Mut.  L.  Ins.  Co.  129  Mo.  76,  31 
S.  W.  578,  60  Am.  St.  Rep.  427;  Fetter  v. 
Fidelity,  etc.  Co.  174  Mo.  256,  73  S.  W.  592, 
97  Am.  St.  Rep.  560,  61  L.R.A.  459;  Accident 
Ins.  Co.  of  Xorth  America  v.  Bennett,  90 
Tenn.  256,  16  S.  W.  723,  25  Am.  St.  Rep. 
685;  Wilkinson  v.  ^tna  Life  Ins.  Co.  240 
III.  205.  88  N.  E.  550,  130  Am.  St.  Rep.  269, 
25  L.R.A.(N.S.)  1256. 

[161]  In  a  case  note  to  9  Ann.  Cas.  at 
page  921,  it  is  said  that  accident  policies 
generally  contain  a  clause,  the  purpose  of 
which  is  to  relieve  the  insurer  from  respon- 
sibility in  case  of  death  of  the  insured  caused 
by  intentional  injuries  inflicted  by  the  in- 
sured or  some  third  person,  or  caused  by  dis- 
ease, or  caused  by  voluntary  exposure  to 
unnecessary  danger,  etc.;  and  that  where  the 
insurer  sets  up  the  breach  of. one  of  these 
conditions  as  a  defense,  the  burden  is  of 
course  upon  it  to  prove  by  a  preponderance 
of  the  evidence  that  death  was  caused  by  a 
breach  of  one  of  these  conditions. 

The  rule,  we  believe,  is  not  only  supported 
by  the  better  reasoning  but  is  in  accord  with 
the  great  weight  of  authority  as  shown  by 
the  cases  cited  in  the  note  just  referred  to. 
This  general  rule  is  also  in  accord  with  the 
trend  of  our  decisions  bearing  on  the  question. 

In  Grand  Lodge  of  Ancient  Order  of  United 
Workmen  v.  Banister,  80  Ark.  190,  96  S.  W. 
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742,  it  was  held  that  where,  in  a  suit  upon 
a  benefit  certificate,  the  insurer  claims  non- 
liability upon  the  ground  that  the  insured 
committed  suicide,  the  burden  of  proving 
that  fact  is  upon  the  defendant.  It  is  true 
this  was  an  action  on  a  life  insurance  policy 
and  that  there  is  a  difference  in  the  amount 
•of  proof  required  to  recover  on  a  life  insur- 
ance policy  and  on  an  accident  policy.  In  the 
former,  all  that  is  necessary  for  the  plaintiff 
to  show  to  make  out  a  prima  facie  case  is  the 
contract  and  death.  In  the  latter,  in  addi- 
tion to  this,  the  plaintiff  in  order  to  recover 
must  prove  that  the  death  or  injury  was 
-accidental  within  the  meaning  of  the  terms 
of  the  policy.  This  difference,  however,  does 
-not  in  any  manner  affect  the  reasons  for  the 
rule  casting  upon  the  defendant  the  burden 
of  proving  suicide  when  that  is  alleged  as  a 
defense  to  the  policy.  Both  in  actions  on  life 
and  accident  insurance  policies,  the  plaintiff 
must  first  make  out  a  prima  facie  case,  and 
*when  that  is  done,  the  defendant  having  set 
up  a  breach  of  a  condition  of  the  policy  as  a 
^defense,  the  burden  is  upon  it  to  prove  by  a 
-preponderance  [162]  of  the  evidence  that  the 
-death  was  caused  by  a  breach  of  this  con- 
dition. 

In  the  present  case  it  is  shown  beyond 
question  or  dispute  that  the  insured  came  to 
"his  death  by  external  and  violent  means. 
The  only  controverted  question  of  fact  in  the 
case  is  as  to  whether  or  not  he  committed 
suicide.  This  being  the  case  under  the  prin- 
ciples of  law  above  announced,  the  court  did 
not  commit  reversible  error  in  giving  the  in- 
struction complained  of. 

(6)  The  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $8,000,  and  there  is 
no  claim  that  the  plaintiff  was  not  entitled 
to  recover  this  sum  under  the  terms  of  the 
policy.  The  court  fixed  the  attorneys'  fee  at 
-$1,000.  It  is  claimed  that  this  is  excessive, 
as  being  evidently  made  upon  the  basis  of  a 
contingent  fee.  We  do  not  agree  with  coun- 
i<el  in  this  contention.  We  have  held  that  the 
court  should  only  allow  a  reasonable  fee  for 
legal  services  performed  and  that  this  should 
not  be  made  on  the  basis  that  the  fee  was 
contingent.  Mutual  Life  Ins.  Co.  v.  Owen, 
111  Ark.  554,  164  S.  W.  720.  In  that  case 
■the  policy  sued  on  was  $10,000  and  the  court 
allowed  a  fee  of  $2,000.  We  held  that  this 
was  unreasonable  and  that  $1,000  would  have 
T)een  a  reasonable  fee.  Here  the  recoverv  was 
for  $8,000  and  we  do  not  think,  when  all  the 
-circumstances  of  the  case  are  considered,  that 
a  fee  of  $1,000  was  excessive.  Three  attor- 
neys who  testified  on  the  question  stated  that 
41,500  would  have  been  a  reasonable  fee,  but 
we  think  that  the  court  properly  fixed  it  at 
not  exceeding  a  thousand  dollars.  The  judg- 
ment will  be  affirmed. 


MOSELEY, 

.  692, 
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NOTE. 


The  reported  case  holds  that  where  a  per- 
son is  found  dead  with  a  pistol  shot  wound 
in  his  head,  the  presumption  arises,  in  an 
action  on  a  policy  of  accident  insurance,  that 
his  death  was  accidental,  so  that  the  burden 
is  on  the  insurer  of  showing  that  the  death 
was  caused  by  suicide. 

The  burden  of  proof  and  the  sufficiency  of 
evidence  to  show  accidental  death  in  an  ac 
tion  on  an  accident  insurance  policy  are  dis 
cussed  in  the  notes  to  Preferred  Ace.  Ins 
Co.  V.  Fielding,  9  Ann.  Cas.  916;  Moon  v 
Order  of  United  Commercial  Travelers,  Ann 
Cas.  1916B  222;  and  Wilkinson  v.  iStna  L 
Ins.  Co.  130  Am.  St.  Rep.  269. 


TATIX>B 


▼. 


Kentucky  Court  of  Appeals — June  6,  1916. 
170  Ky.  &92;  186  S.  W.  034. 


Appeal  and  Error  —  Harmless  Error  — 
Admission  of  Eridenee  •«  Faot  Otlier- 


Admission  of  hearsay  evidence  is  not  preju- 
dicial, where  the  same  fact  is  established  by 
other  proof  in  the  record. 

Trial  •«  Cross-examination  —  Power  of 
Conrt  to  Control. 

It  is  within  the  discretion  of  the  court  at 
any  time  to  put  a  stop  to  irrelevant  cross- 
examination. 

Appeal  and  Error  —  Hannless  Error  — 
Ezclnsion  of  Eyidence  —  Fact  Other- 
wise ProTed. 

The  exclusion  of  testimony  where  the  facts 
to  be  established  thereby  were  brought  out 
by  other  evidence  in  the  record,  is  not  preju- 
dicial. 

Idbel  and  Slander  —  Lansnase  Ubelons 
Per  So  *  Attribntins  Statement  to 
Candidate,  for  Ofi.ee. 

In  a  suit  for  libel,  the  language  of  an  af- 
fidavit stating  that  plaintiff,  a  candidate  for 
office,  had  said  that  he  had  been  pandering 
to  the  Catholics  as  long  as  he  was  going  to, 
but  that  if  he  did  run  again  he  could  give 
the  priests  $10  for  their  picnics  and  they 
would  see  to  it  that  he  got  all  the  votes,  is 
not  actionable  per  se. 

[See  Ann.  Cas.  1914C  997.] 

Special  Damages  for  Libel. 

Where  the  language  of  an  alleged  libel  is 
not  actionable  per  se,  the  plaintiff  can  recover 
only   upon  proof  of  special  damages  which 
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are  the  natural,  immediate,  and  legal  conse- 
quence of  the  charge,  and  due  exclusively  to 
its  publication  by  defendant. 

Loss  of  Election  ai  Element  of  Damage. 

Special  damages  cannot  be  predicated  upon 
failure  of  election  to  oflfice,  as  damages  in 
such  connection  are  necessarily  too  remote 
and  speculative  to  justify  serious  considera- 
tion. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  HarmleM  Error  •« 
Refnial  of  Instmetions  —  Party  Not 
Entitled  to  Recover. 

In  an  action  for  libel  and  slander,  the  re- 
fusal to  give  instructions  offered  by  plaintiff, 
is  held  not  to  be  prejudicial  error,  where  the 
plaintiff  had  no  case  in  any  event  because 
the  language  used  was  not  libelous  per  se, 
and  the  special  damages  avowed  were  too 
remote  and  speculative  to  authorize  a  re- 
covery. 

Appeal  from  Circuit  Court,  Daviess  county. 

Action  by  £.  P.  Taylor,  plaintiff,  against 
C.  J.  Moseley,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

W.  T.  Ellis,  L.  P.  T<mner,  Little  d  Black 
and  Aud  &  Higdon  for  appellant. 

O.  Si,  Pinn,  Le  Vega  Clementa  and  W.  P. 
Sandidge  for  appellee. 

[693]  MiiXEB,  C.J.— B.  P.  Taylor  and 
Jamie  Weir  were  rival  candidates  lor  the 
Democratic  nomination  for  clerk  of  the 
Daviess  county  court  in  the  primary  election 
held  on  August  2nd,  1913.  Taylor  was  then 
serving  his  second  term  as  county  <k>urt  cleric, 
and  formerly  had  held  the  office  of  judge  ol 
the  county  court. 

The  contest  between  Taylor  and  Weir  was 
spirited,  and  resulted  in  Weir  obtaining  a  ma- 
jority of  43  out  of  a  total  vote  of  5307. 

For  several  weeks  before  the  election  it  had 
been  rumored  that  Taylor  had  made  certain 
remarks  in  1011  in  criticism  of  the  Catholic 
voters  of  the  county.  At  a  public  speaking 
at  West  Louisville  in  Daviess  county,  on  July 
2l8t,  1913,  Taylor,  who  was  the  principal 
speaker,  denounced  as  slanderous  the  remarks 
which  had  been  attributed  to  him. 

In  answer  to  Taylor's  speech,  Mullican,  a 
candidate  for  the  legislature,  interrupted 
Taylor  and  stated  that  he  had  in  his  posses- 
sion the  affidavit  of  C.  J.  Moseley,  the  man 
to  whom  it  was  claimed  Taylor  had  made  the 
statements  attributed  to  him,  Taylor,  how- 
ever, declined  to  be  interrupted  or  to  let 
Mullican  read  the  affidavit,  and  nothing 
further  was  said  about  it  on  that  occasion. 

However,  on  August  1st,  1913,  the  day  be- 
fore the  primary  election,  C.  J.  Moseley  made 
the  following  affidavit: 


[594]  "I,  0.  J.  Moseley,  state  that  ahout 
two  years  ago,  in  the  race  for  the  legislature 
in  Daviess  county  between  J.  H.  Elder  and 
R.  M.  Stuart,  Judge  E.  P.  Taylor  called  me 
by  telephone  and  asked  me  to  come  to  his 
office.  When  I  went  he  wanted  to  know  why 
I  was  against  Robert  Stuart  and  wanted  me 
to  be  for  him.  I  told  him  I  had  nothing 
against  Mr.  Stuart,  but  I  was  for  Mr.  Elder 
because  I  thought  it  best  for  the  Democratic 
party  to  nominate  him.  I  called  Judge 
Taylor's  attention  to  the  fact  that  both  he 
and  Stuart  were  related  to  Governor  Mc- 
Creary's  family,  and  that  Mr.  Ben  Johnson 
had  withdrawn  from  the  race  for  Governor 
against  McCreary,  charging  that  McCreary 
was  using  the  fact  that  he  (Johnson)  was  a 
Catholic  against  him  in  the  race.  I  told 
Judge  Taylor  that  in  view  of  this  fact  I  did 
not  think  we  ought  to  turn  Mr.  Elder  down, 
although  I  did  not  then  know  Mr.  Elder.  I 
told  him  if  we  did  it  might  be  some  ground 
for  the.  Catholics  to  get  mad  and  refuse  to 
vote  the  Democratic  ticket;  and,  I  further 
said  to  him  tliat  in  view  of  the  fact  that  both 
he  and  Stuart  claimed  to  be  kin  to  Governor 
McCreary's  family  that  I  did  not  think  he 
ought  to  be  running  Stuart,  and  that  his 
activity  for  Stuart  might  make  against  him 
hereafter.  He  said  he  did  not  know  that  he 
would  ever  run  again,  and  that  he  had  been 
pandering  to  the  Catholics  any  way  as  long 
as  he  was  going  to.  He  further  said  that  if 
lie  did  rim  again,  however,  he  could  give  the 
priests  ten  dollars  for  their  picnics  and  they 
would  see  to  it  that  he  got  all  the  votes. 

"While  I  was  at  West  Louisville  on  the 
night  of  the  21st  I  heard  Judge  Taylor  criti- 
cising Mr.  Sim  Mullican  for  circulating  the 
report  that  he  had  made  statements  as  above, 
and  I  made  this  affidavit  in  justice  to  Mr. 
Mullican,  for  I  was  the  one,  or  one  of  the 
ones,  for  I  understand  that  the  same  state- 
ments were  made  by  Judge  Taylor  to  others, 
who  gave  Mr.  Mullican  his  information. 

"C.  J.  Moseley. 

"Subscribed  and  sworn  to  before  me  by  C. 
J.  Moseley  this  the  1st  day  of  August,  1913. 

"Ernest  Weill, 
"Notary  Public  Daviess  Co.,  Ky.' 
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Moseley 's  affidavit  was  not  printed  in  the 
papers,  but  two  copies  of  it  were  made,  and 
one  copy  was  given  to  [595]  Hazel  who,  on 
his  own  motion,  showed  it  to  certain  voters  on 
the  dav  of  the  election. 

In  the  local  morning  papers  of  August  2, 
1913..  Taylor  published  the  following  counter 
affidavit : 

"State  of  Kentucky, 
"Daviess  County,  Set. 

"The  undersigned  affiant,  E.  P.  Taylor, 
states  that  fortunately  he  has  discovered  at 
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this  ]ate  date,  namely  7:30  p.  u.,  August  1, 
1913,  that  there  is  being  circulated  affidavits 
dated  August  Ist,  1913,  and  signed  by  C.  J. 
Moseley,  attacking  his  loyalty  and  honesty  of 
purpose  to  the  people  of  his  county;  that  the 
affidavit  so  signed  by  C.  J.  Moseley  is  ma- 
licious and  a  falsehood;  is  a  lie,  born  of 
prejudice  and  malice,  and  is  being  circulated 
by  C.  J.  Moseley  at  the  eleventh  hour  in  his 
race  for  county  clerk  to  injure  this  affiant  and 
with  the  hope  and  view  in  said  C.  J.  Moseley's 
mind  that  said  affidavit  will  get  in  Jts  work 
against  this  affiant  too  late  for  this  affiant 
to  get  to  the  people  with  the  truth. 

"I,  E.  P.  Taylor,  further  state  and  believe 
the  fact  to  be  true  that  the  affidavit  signed 
by  C.  J.  Moseley  was  prepared  by  crafty 
politicians  with  the  designing  and  malicious 
purpose  of  defeating  affiant  for  the  office  of 
county  clerk. 

"E.  P.  Taylor. 

"Subscribed  and  sworn  to  before  me  by  E. 
P.  Taylor  this  the  1st  day  of  August  1913, 
8:30  p.  M. 

'Ta??dy  L.  Habl, 
"Clerk  Daviess  Circuit  Court." 

To  this  publication  a  rejoinder  by  Moseley 
was  made  in  the  papers,  which  contained  this 
statement: 

*'But  since  Judge  Taylor  in  his  speech  at 
West  Louisville  denied  any  recollection  of 
having  a  pistol  at  a  recent  meeting  of 
the  fiscal  court,  and  of  the  fact  that  Sheriff 
Winsted  disarmed  him  on  this  occasion,  I  am 
not  surprised  that  he  should  deny  the  truth 
of  the  facts  in  my  affidavit.  These  facts,  how- 
ever, can  be  proven,  and  will  be,  if  he  desires, 
by  others  and  myself." 

On  July  27th,  1914,  Taylor  filed  this  suit 
for  libel  against  Moseley,  claiming  damages 
in  the  sum  of  $25,000.00.  Moseley  justified 
by  alleging  the  truth  of  the  statements  con- 
tained in  his  affidavit;  and,  upon  a  trial  of 
the  issues  thus  made,  the  jury  returned  a 
verdict  for  the  defendant.    Taylor  appeals. 

[596]  Appellant  insists  that  the  trial 
court  erred:  (1)  in  admitting  incompetent 
evidence  ofl"ered  by  appellee,  and  in  exclud- 
ing competent  evidence  offered  by  the  appel- 
lant; (2)  in  striking  out  that  part  of  the 
petition  which  alleged  special  damages  based 
upon  the  loss  of  the  office;  and,  (3)  in  failing 
to  give  certain  instructions  offered  by  the 
appellant. 

We  will  consider  these  questions  in  the 
order  named. 

1.  Moseley  stated  that  he  made  the  affi- 
davit for  the  protection  of  Mr.  Mullican,  the 
candidate  for  the  legislature,  who  seems  to 
have  made  the  statement  denounced  bv 
Taylor.  On  his  direct  examination  Moseley 
testified  as  follows,  in  this  connection:  "Q. 
Did  you  hear  him    (Taylor)   go  all  over  the 


county  abusing  Mr.  Mullican?  A.  I  have- 
heard  of  it."  Plaintiff  objected  to  this  ques- 
tion and  moved  the  court  to  exclude  the  an- 
swer from  the  jury,  but  the  court  overruled, 
the  objection.  Appellant  insists  that  Moseley 
should  not  have  been  permitted  to  tell  what, 
he  had  heard  upon  that  subject. 

In  view,  however,  of  other  proof  appearing 
throughout  the  record  that  Taylor  and  his- 
friends  had  denounced  Mullican,  the  error,  it 
it  be  so  considered,  was  of  minor  importance. 
Certainly,  it  did  not  affect  the  appellant's 
case. 

Upon  the  cross-examination  of  Moseley,  the 
plaintiff  put  into  the  record  the  rejoinder 
card  of  Moseley  in  which  he  had  referred  tch 
the  pistol  incident  in  the  fiscal  court,  and 
then  asked  Moseley  this  question:  "You  do 
not  have  any  knowledge  at  all  on  the  subject 
of  what  took  place  in  the  county  court 
room?"  The  court  of  its  own  motion  exclud- 
ed the  question,  and  the  plaintiff  now  com* 
plains  that  in  doing  so  it  committed  a  re- 
versible error. 

We  see  no  error  here.  The  plaintiff  having 
first  brought  this  matter  into  the  record  on 
cross-examination  is  in  no  position  to  com* 
plain  that  he  was  not  permitted  to  further 
pursue  it.  This  testimony  was  irrelevant  and 
the  trial  court  properly  took  the  view  that  it 
had  nothing  to  do  with  this  case. 

It  is  next  insisted  that  the  court  erred  in' 
refusing  to  permit  Taylor  to  show  what  the- 
fees  of  the  office  of  county  court  clerk  were 
reasonably  worth  per  annum  to  the  clerk; 
and  he  avowed  that  if  permitted  to  answer 
the  question  the  witness  would  state  that  the 
fees  of  the  office  were  worth  $5,000.00  a  year, 
clear  of  expenses. 

[597]  This  objection  raised  the  question 
whether  the  plaintiff  was  entitled  to  show 
special  damages,  and  will  be  considered  un- 
der the  next  paragraph  of  this  opinion. 

Finally,  Hazel,  who  procured  Moseley  to- 
make  the  affidavit,  was  asked  as  to  the  extent 
of  the  circulation  of  the  two  copies  of  the 
affidavit  which  he  had  made,  but  the  court 
sustained  an  objection  by  the  defendant  and 
declined  to  let  him  answer  the  question.  But 
later  in  his  testimony  Hazel  in  an  answer  to 
a  similar  question  by  plaintiff's  counsel,  said: 
**I  went  to  Knottsville,  and  I  can  tell  vou 
what  I  did  with  these  copies.  I  gave  one  to 
Mr.  AuH  who  was  to  be  his  deputy,  and  took 
the  other  and  showed  it  to  my  brother-in-law, 
who  is  a  Catholic  priest." 

In  this  connection,  it  is  further  insisted 
that  when  Hazel  was  asked  if  there  were  not 
a  very  large  number  of  the  Democratic  voters 
of  the  Knottsville  precinct  who  were  mem- 
bers of  the  Roman  Catholic  church,  the  court 
refused  to  allow  him  to  answer  the  question. 
In  this,  however,  counsel  for  appellant  ia 
mistaken,  since  the  record  upon  this  subject 
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shows  that  Hazel  testified  as  follows  in  an- 
swer  to  quedtioiid   by  appellant's  counsel: 

"Q.  Knottsville  is  a  precinct  in  Daviess 
county  in  which  there  is  a  very  large  number 
of  Democrats  who  are  members  of  the  Roman 
Catholic  church,  is  not  that  true? 

*'The  defendant  objected  to  this  question 
and  the  court  being  advised  overruled  said 
objection  to  which  ruling  the  defendant 
excepted. 

*'A.  Yes,  sir.  Q.  That  is  your  old  home 
precinct,  you  had  formerly  lived  there  a 
great  number  of  years?  A.  I  was  born  and 
raised  there.  Q.  How  far  is  that  from  Owens- 
boro?  A.  Thirteen  miles.  Q.  Was  Guy  Aull 
a  Catholic  too?  A.  Yes,  sir.  Q.  Did  you 
deliver  one  to  Felix  Heady?  The  defendant 
objected  to  this  question  and  the  court  being 
advised  overruled  said  objection,  to  which 
ruling  the  defendant  excepted.  A.  I  hardly 
think  I  did.  I  do  not  remember.  I  do  not 
think  I  had  but  two  made  and  I  never  did 
give  up  the  original  until  I  was  called  in 
court  about  it." 

From  this  review  of  the  rulings  of  the  court 
upon  the  evidez^^e,  we  feel  sure  appellant  was 
in  no  way  prejudiced. 

2.  Upon  motion  of  the  defendant,  the  court 
struck  from  the  petition  all  that  part  of  it 
which  recited  that  Taylor  was  clerk  of  the 
-Daviess  county  court  and  a  candidate  [698]  for 
re-election,  with  good  prospects  of  re-nomina- 
tion and  election ;  that  the  affidavit  was  made 
for  the  malicious  purpose  of  injuring  plain- 
tiff in  his  canvass  and  to  bring  him  into  con- 
tempt and  disrepute  with  those  Democratic 
voters  who  were  members  of  the  Catholic 
church,  and  into  dishonor  and  disrepute  with 
the  public  generally;  that  there  were  fifteen 
hundred  legal  Democratic  voters  in  the  coun- 
ty that  belonged  to  the  Catholic  church ;  that 
the  fees  ^f  said  office  were  reasonably  worth 
$5,000.00  each  year ;  and,  that  he  would  have 
received  a  majority  of  all  the  Democratic 
votes  cast  in  said  primary  and  the  nomination 
to  the  office  for  which  he  was  a  candidate,  for 
a  term  of  four  years,  but  for  said  libelous 
publication  complained  of. 

By  this  ruling  it  is  contended  the  court 
erroneously  held  that  plaintiff  could  not  re- 
cover special  damages  in  this  action.  The 
language  of  the  affidavit  which  is  the  basis  of 
the  action  is  not  actionable  per  se,  Williams 
V.  Riddle,  146  Ky.  459,  Ann.  Cas.  1913B  1151, 
140  S.  W.  661,  36  L.R.A.(N.S.)  974;  Pollard 
V.  Lyon,  91  U.  S.  225,  23  U.  S.  (L.  ed.)  308. 
In  such  a  case  plaintiff  can  recover  only  upon 
a  showing  of  special  damages.  And,  the 
language  of  the  alleged  libel  not  being  action- 
able per  se,  the  plaintiff  cannot  recover,  un- 
less the  proof  shows  that  the  special  damages 
alleged  are  the  natural,  immediate,  and  legal 
consequence  of  the  charge,  and  due  exclusive- 
ly to  the  publication  by  defendant.     25  Cyc. 


525;  Axton-Fisher  Tobacco  Co.  v.  Evening 
Post  Co.  169  Ky.  64,  183  S.  W.  269,  L.R.A 
1916E  667. 

In  Williams  v  Riddle,  supra,  we  said: 

'To  sustain  a  recovery  plaintiff  must  not 
only  show  damages,  but  the  damage  must  be 
the  natural  and  probable  consequence  of  the 
words  used.  Lynch  v.  Knight,  9  H.  L.  Cas. 
591 ;  8  Eng.  Rul.  Cas.  387.  The  damage  here 
alleged  is  too  remote,  uncertain  and  specu- 
lative, to  claim  the  attention  of  a  court. 
Field  V.  Colson,  93  Ky.  348." 

See  also  The  Windish-Muhlhauser  Brewing 
Co.  V.  Bacon,  21  Ky.  L.  Rep.  928,  53  S.  W. 
620. 

As  to  what  character  of  loss  will  be  suf- 
ficient to  show  special  damages  for  which  a 
recovery  may  be  had,  25  Cyc.  525,  says: 

"The  special  damages  must  flow  from  im- 
paired reputation.  It  must  be  a  loss  of  a 
pecuniary  character,  or  the  loss  of  some  sub- 
stantial or  material  advantage.  [599]  Thus 
loss  of  fuel  and  clothing  previously  gratui- 
tously furnished,  the  refusal  of  civil-entertain- 
ment at  a  public  house,  loss  of  a  marriage, 
loss  of  substantial  hospitality  of  friends  or 
third  pers<Nis,  loss  of  a  customer,  or  a  gen- 
eral falling  off  in  business,  a  refusal  of  credit, 
or  loss  of  profitable  employment  is  sufficient 
evidence  of  special  damages.  Bat  evidence  of 
the  loss  of  consortium  vicinorutn-,  or  evidence 
that  plaintiff's  relatives  slighted  and  shunned 
him,  is  not  sufficient  to  show  special  damages. 
Neither  mental  suffering  nor  physical  sick- 
ness will  alone  be  sufficient  to  show  special  i 
damages  to  support  an  action  for  words  not! 
actionable  per  «e." 

We  have  been  cited  to  no  case  in  which  it 
has  been  held  that  failure  of  election  to  an 
office  could  be  shown  to  authorize  a  finding 
of  special  damages.  The  loss  of  the  office 
cannot  be  said  to  be  the  natural,  immediate, 
and  legal  consequence  of  the  charge  and  due 
exclusively  to  it. 

Appellant  quotes  from  section  247  of  Town- 
send  on  Slander  and  Libel  in  which  that 
author,  with  due  deference  to  the  decisions, 
says  that  the  rule  must  be  the  same  for  every 
kind  of  employment,  and  office  is  another 
name  for  employment,  and  that  the  right 
which  one  has  to  speak  concerning  a  candi- 
date for  employment  as  a  mechanic  or  do- 
mestic is  neither  more  extensive  nor  more 
limited  than  the  right  one  has  to  speak  of  a 
candidate  for  the  office  of  legislator. 

The  author,  however,  conceded  that  his 
opinion  thus  expressed,  is  at  variance  with 
the  weight  of  authority.  We  think  the  trial 
court  was  right  in  holding  that  special  dam- 
ages for  the  loss  of  the  office  had  no  proper 
place  in  this  case,  for  the  reason  that  the 
damages  specially  alleged  were  too  remote 
and  speculative  to  justify  serious  considera- 
tion. 
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In  Field  v.  Colson,  93  Ky.  348,  20  S.  W. 
264,  Field  had  been  a  candidate  for  the  legis- 
lature against  Howard  and  withdrew  from 
the  contest.  Later,  he  re-entered  the  race, 
and  the  defendant,  Colson,  charged  him  with 
having  accepted  a  bribe  to  abandon  the  con- 
test against  Howard.  Field  was  defeated 
and  sued  Colson  for  slander. 

In  affirming  a  judgment  for  the  defendant, 
the  court  said: 

"The  plaintiff  had  no  cause  of  action.  The 
words  charged  did  not,  if  true,  constitute  an 
indictable  offense,  nor  were  they  spoken  of 
him  in  the  way  of  his  office,  [600]  profession 
or  trade,  unless  his  candidacy  can  be  so  re- 
garded; and  even  if  actionable  by  averring 
special  damages,  the  damage  alleged  is  too' 
remote,  uncertain  and  speculative." 

When  we  remember  that  the  affidavit  which 
ia  the  foundation  of  this  action  was  not  pub- 
lished in  a  newspaper,  and  that  the  counter- 
affidavit  of  Taylor  was  published  in  the  news- 
papers, how  can  it  be  said  that  plaintiff  lost 
the  office  by  reason  of  the  Moseley  affidavit 
and  its  circulation  limited  to  two  copies? 
Special  damages  to  be  recoverable  must  have 
some  direct  and  immediate  connection  with 
the  charge;  they  must  be  the  direct  result 
of  the  action  complained  of. 

The  trial  court  properly  held,  as  a  matter 
of  law,  that  special  damages  were  not  re- 
coverable for  the  loss  of  the  office;  and,  that 
being  true,  that  portion  of  the  petition  which 
sought  to  show  special  damages  by  alleging 
the  value  of  the  office  of  county  court  clerk, 
was  properly  stricken  out. 

3.  The  complaint  is  made,  not  that  instruc- 
tions 1,  2  and  3  given  by  the  court  are  er- 
roneous, but  that  similar  instructions  offered 
by  the  appellant  more  clearly  stated  the  law 
on  that  subject.  If  appellant's  contention  in 
this  respect  was  sound,  it  would  not  be  a  re- 
versible error  because,  as  he  concedes,  the 
first  three  instructions  correctly  stated  the 
law  upon  the  subject  of  which  they  treated. 
The  fourth  instruction  properly  defined 
actual  malice,  and  the  fifth  instruction  pro- 
hibited a  recovery  based  upon  the  result  of 
the  primary  election.  Plaintiff  insists  that 
the  court  should  have  given  instructions  5 
and  7  offered  bv  him,  and  that  the  failure  to 
give  them  constituted  reversible  errors.  The 
fifth  instruction  so  offered,  advised  the  jury 
that  it  was  not  necessary  for  the  plaintiff  to 
prove  any  specific  damage  in  order  to  recover, 
and  that  the  law  presumed  the  reputation  of 
the  plaintiff  to  be  good  in  the  community; 
while,  by  the  seventh  instructioji  tendered, 
the  appellant  asked  the  court  to  instruct  the 
jury  that  if  they  found  any  of  the  injurious 
statements  contained  in  the  alleged  libel  false, 
they  should  find  for  the  plaintiff;  and,  that 
malice  was  properly  inferrable  from  the 
falsity  of  the  words  "charged  in  the  com- 
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plaint  as  libelous,''  the  principal  question 
being  as  to  the  truth  of  the  matter  contained 
in  the  alleged  libel. 

[601]  These  questions,  however,  were  sub- 
mitted by  the  first  three  instructions.  The 
first  instruction  peremptorily  directed  a  find- 
ing for  the  plaintiff  unless  the  jury  should 
believe  from  the  evidence  that  the  charges 
contained  in  the  publication  complained  of 
were  in  fact  or  in  substance  found  to  be  true 
as  published.  The  second  instruction  was  tlie 
converse  of  the  first,  and  directed  a  verdict 
for  the  defendant  in  case  the  jury  should  be- 
lieve from  all  the  evidence  that  the  whole 
publication  complained  of  was  proven  in 
terms,  or  in  substance,  to  hax'e  been  true. 
The  third  instruction  gave  the  proper  meas- 
ure of  damages  and  authorized  a  recovery  of 
punitive  damages  in  case  the  publication  >va8 
induced  by  actual  malice  upon  the  part  of 
Moseley,  or  by  a  reckless  disregard  of  plain- 
tiff's rights.  But  the  jury  having  found  for 
the  defendant  upon  his  plea  of  justifix;ation, 
the  instruction  upon  the  measure  of  damages 
becomes  unimportant. 

The  language  used  being  not  libelous  per  «e, 
and  the  special  damages  avowed  being  too  re- 
mote and  speculative  to  authorize  a  recovery, 
the  plaintiff  had  no  case.  Field  v.  Colson, 
supra. 

From  a  careful  reading  of  the  entire  record, 
we  fail  to  find  that  appellant  has  been  preju- 
diced in  any  of  his  substantial  rights. 

Judgment  affirmed. 


HOTE. 

Xioss  of  Sleetloa  or  Appointmeat  to 
OIBoo  as  Element  of  Damas^*  'or 
I4bel  or  Slander* 

While  it  is  well  settled  that  a  criticism  of 
a  candidate  for  an  office  may  be  actionable 
(see  the  note  to  Black  v.  State  Co.  Ann.  Cas. 
1914C  989)  there  are  but  few  cases  discussing 
the  question  whether  the  loss  of  an  election  or 
appointment  to  office  may  in  such  a  case  be 
considered  as  an  element  of  damages. 

In  Field  v.  Colson,  93  Ky.  347,  20  S.  W. 
264,  an  action  for  slander,  it  was  held' that 
an  averment  in  the  complaint  that  the  plain- 
tiff by  reason  of  the  slander  was  defeated  in 
a  race  for  the  legislature  and  lost  the  emolu- 
ments of  the  office,  was  not  sufficient  to  estab- 
lish special  damages,  such  damages  being 
too  remote,  uncertain  and  speculative.  The 
court  said:  "The  words  charged  did  not,  if 
true,  constitute  an  indictable .  offense,  nor 
"vvere  they  spoken  of  him  in  the  way  of  his 
office,  profession  or  trade,  unless  his  candidacy 
can  be  so  regarded;  and  even  if  actionable  by 
averring  special  damage,  the  damage  alleged 
is  too  remote,  uncertain  and  specuiative.  The 
plaintiff  held  neither  an  office  of  trust  nor 
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confidence;  and  while  the  words  said  to  have 
been  spoken  might  afTect  to  some  extent  his 
moral  standing,  to  say  that  one  candidate 
gave  another  three  hundred  dollars  to  aban- 
don the  race  are  not  actionable,  coupled  with 
the  averment  of  special  damage.  It  is  true 
that  words  spoken  of  another  that  would 
necessarilv  result  in  the  loss  of  some  future 
benefit  or  advantage  to  the  party  injured 
may,  with  the  averment  of  the  special  dam- 
age, present  a  cause  of  action;  but  we  do  not 
think  such  a  state  of  case  is  presented  here, 
and  if  the  petition  is  good  it  clearly  appears 
from  the  testimony  that  no  such  special  dam- 
age resulted  from  the  language  used." 

In  the  reported  case  it  is  decided  that  in  an 
action  for  libel  for  language  used^  concerning 
a  candidate  for  office,  where  the  language 
constituting  the  alleged  libel  is  not  action- 
able per  se,  the  failure  of  election  by  the 
plaintiff  and  the  value  of  the  office  are  too 
remote  and  speculative  to  authorize  a  finding 
of  special  damages ;  since  the  loss  of  the  office 
cannot  be  said  to  be  the  natural,  immediate 
and  legal  consequence  of  the  charge  and  due 
exclusively  to  it. 

In  Crawford  v.  Barnes,  118  N.  C.  912,  24 
N.  E.  670,  it  was  held  that  an  action  for 
slander,  seeking  to  recover  special  damages 
for  the  loss  of  the  plaintiff's  election  to  Con- 
gress, was  premature  if  brought  before  the 
date  set  for  the  election.  The  court  did  not 
enter  into  the  question  whether  the  loss  of 
the  election  would  constitute  an  element  of 
damage. 

In  Brewer  v.  Weakley,  2  Overt.  (Tenn.)  99, 
5  Am.  Dec.  656,  it  appeared  that  the  plaintiff 
was  a  candidate  for  office  aiid  the  defendant 
said  of  him  that  "he  committed  a  misdemean- 
or in  the  state  of  North  Carolina  for  which 
he  was  arraigned  and  tried  for  his  life  and  I 
will  show  it  in  black  and  white."  In  an 
action  for  slander  the  court  held  that  the 
loss  of  an  election  is  a  legal  injury  for  which 
the  law  will  afford  redress,  saying  that  "if 
an  injury  results  to  the  voter  when  he  is  de- 
prived of  his  vote  tending  to  the  loss  of  his 
favorite  candidate,  it  would  surely  be  an  in- 
jury to  that  candidate  to  be  deprived  of  votes 
by  defamation." 

In  Galveston  Tribune  v.  Johnson  (Tex.) 
141  S.  W.  302,  it  was  held  that  a 
publication  by  the  defendant  concerning  the 
plaintiff's  conduct  as  a  member  of  a  legis- 
lative committee  which  tended  to  expose  the 
plaintiff  to  public  hatred  and  contempt 
was  libelous  per  se  and  that  an  injury  to 
the  plaintiff's  political  career  and  his  oppor- 
tunities to  secure  public  office  were  proper 
elements  for  special  damages. 

In  Sherwood  v.  Kyle,  125  Cal.  652,  58  Pac. 

270,  it  appeared  that  the  defendant  who  was 

a  trustee  of  the  school  in  which  the  plaintiff 

•     was   teaching  spoke   words  of   a   slanderous 


character  of  the  plaintiff  as  a  school  teacher. 
In  an  action  for  damages  the  plaintiff  testi- 
fied that  she  had  had  no  difficulty  in  obtain- 
ing schools  since  a  verdict  for  $1,000  was 
rendered.  An  order  of  the  trial  court  grant- 
ing a  new  trial  on  the  ground  of  excessive 
damages  unless  the  plaintiff  would  remit 
$700  of  the  judgment  was  sustained  on  ap- 
peal, the  appellate  court  saying:  **The  trial 
was  two  years  after  the  alleged  slander,  and 
Mrs.  Sherwood  testified  that  she  had  found 
no  difficulty  in  obtaining  schools  in  Lake 
county  since.  She  might  have  continued  at 
the  same  school.  The  judge  probably  conclud- 
ed that  she  had  not  been  seriously  injured  by 
the  slander,  and  that  the  jury  had  simply 
imposed  a  fine  on  the  defendant  for  his  bad 


manners. 


ft 


&AVENSCROFT 

V. 

STVXI.  ET  AI*. 


Illinois  Supreme  Court — October  23,  1917 


280  III,  406;  117  N.  E.  602. 


Wills     — >     Testaueatary     Capaoitjr    « 
Opiuion  Evidenee. 

Where  the  proponents  produced  witaeasea 
who  stated  tikat  testator  had  capacity  to 
make  a  will,  the  contestant,  to  meet  the  opin- 
ions of  such  witnesses,  may  introduce  wit- 
nesses who  will  state  their  opinion  that  tes- 
tator did  not  have  such  capacity. 

Teat  of  Testamentary  Capacity. 

While  sufficient  mind  and  memory  to  at- 
tend to  the  ordinary  business  affairs  of  life 
makes  one  competent  to  make  a  will,  such 
test  is  higher  than  the  law  requires. 

[See  Ann.  Cas.  1912A  621.] 

Evidenoe  as  to  Capaeity. 

A  party  to  a  will  contest  has  a  right  to 
ascertain  and  present  to  the  jury  any  fact 
in  relation  to  the  mental  capacity  of  the  tes- 
tator and  the  strength  of  his  mental  powers. 

General  Business  Capacity  of  Testator. 

Witnesses  may  be  asked  as  to  the  ability  of 
testator  to  transact  ordinary  business. 

Remote  Statements  of  Testator. 

Statements  imputed  to  testator,  four  or 
five  years  previous  to  his  death,  concerning 
his  intention  to  srive  his  property  to  a  certain 
person,  are.  Inadmissible  as  too  remote. 

Use  of  Intoxicants  by  Testator. 

Evidence  of  testator's  habit  of  drinking  in- 
toxicating liquors  is  admissible. 

Burden  of  Proof  >—  Confidential  Bela- 
tions. 

In  a  will  contest,  a  requested  instruction 
that  confidential  relations  between  proponent 
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and  testator,  and  the  fact  that  she  was  sub- 
stantially benefited  by  the  will,  did  not 
<;hange  the  burden  of  proof,  is  properly  re- 
fused. 

ITse  of  Intoxicants  liy  Testator. 

It  is  proper  to  instruct  that  the  jury  may 
consider  the  use  of  intoxicating  liquors  by 
testator  for  the  purpose  of  determining 
whether  he  had  mental  capacity  to  make  a 
will. 

Inatmottooia  as  to  Capaoitj. 

An  instruction  that,  if  testator  was  of  un- 
sound mind  when  he  executed  the  will,  they 
should  find  that  it  was  not  his  will,  though 
they  might  believe  that  he.  could  enter  into 
conversation  with  some  witnesses  on  the  day 
of  making  the  will,  is  error. 

Xvidence  —  Prestiniptions  —  Failure  to 
Call  Attorney  as  Witness. 

In  a  will  contest,  it  is  error  for  contes- 
tant's attorney  in  argument  to  the  jury  to 
ask  why  the  executor's  attorney,  who  had 
helped  draw  up  the  will,  did  not  testify  as  to 
testator's  mental  capacity. 

[See  note  at  end  of  this  case.] 

Arsnment  of  Counsel  —  Cnre  by  In* 
strnotion. 

Such  error  is  not  cured  by  instruction  that 
for  an  attorney  to  testify  was  a  reprehensi- 
ble practice,  and  the  jury  should  not  indulge 
in  presumption  against  the  TaUdity  of  the 
will. 

Conunent   on   Failure    of   Ineon&petont - 
IXTitmess  to  Testify* 

Where  a  witness  was  known  to  an  attorney 
to  be  incompetent,  and  he  had  in  fact  objected 
to  her  when  offered,  it  is  error  for  him  to 
comment  on  her  failure  to  testify. 

Wills  >—  Contest  >—  Jurisdiotion« 

The  city  court  of  Mattoon  has  jurisdiction 
of  a  will,  contest  by  bill  in  chancery,  such 
suit  being  of  the  same  nature  as  the  com- 
mon-law right  to  a  contest. 

Appeal  from  City  Court  of  Mattoon: 
McNuTT,  Judge. 

Action  by  Mary  Alice  Ravenscrof t,  plain- 
tiff, against  Catherine  Stull  et  al.,  defendants. 
Judgment  for  plaintiflT.  Defendants  appeal. 
The   facts  are  stated  in  the  opinion.     Re- 

TEBSED. 

Edward  C.  Ci-aig^  Donald  B.  Craig,  James 
W.  Craig,  Jr.,  and  William  M.  Moran,  Jr.,  for 
appellants. 

Bryan  H.  Tivnen  for  appellee. 

[407]  Cartwkight,  J. — ^The  appellee,  Mary 
Alice  Ravenscroft,  the  only  child  and  heir-at- 
law  of  Thomas  Gorman,  filed  her  bill  in  this 
case  in  the  city  court  of  the  city  of  Mattoon 
against  the  appellants,  the  executor,  legatees 
and  devisees  under  the  will  of  her  father,  by 
which  he  devised  to  Catherine  Stull  his  resi- 
dence property  in  the  city  of  Mattoon  and  be- 
queathed to  her  his  building  and  loan  stock 


remaining  after  the  payment  of  a  mortgage 
on 'the  property,  made  bequests  of  $50  to  the 
Roman  Catholic  church  for  masses,  $10  to  his 
daughter,  [408]  the  complainant,  Mary  Alice 
Ravenscroft,  $1,500  to  his  sister,  Mary  Haves. 
$1,500   to  his   brother,   James  Gorman,   and 
$500  to  his  grandson,  James  Ravenscroft,  son 
of  the  complainant.    The  residue  of  the  estate 
was   given    to   his   sister,   Mary   Hayes,    his 
brother,  James  Gorman,  and  Catherine  Stull. 
The  bill  prayed  the  court  to  set  aside  the  pro- 
bate of  the  will  on  the  grounds  of  want  of 
testamentary  capacity  and  undue  influence  of 
Catherine    Stull.     Answers   of   the   executor 
and  Mary  Hayes,  James  Gorman  and  Cath- 
erine  Stull   were   filed,   and   replications   to 
the  answers  having  been   filed,  issues  were 
made  up  whether  the  testator  was  of  sound 
mind  and  memory,  whether  the   instrument 
was  his  will  and  whether  it  was  obtained  bv 
undue  influence  of  Catherine  Stull.    The  jury 
found  all  of  the  issues  for  the  complainant 
and  a  decree  was  entered  accordingly,  from 
which  this  appeal  was  allowed  and  perfected. 
At  the  trial  there  was  the  customary  as- 
semblage of  persons  who  had  known  Thomas 
Gorman    (counsel   have   counted    them,    and 
there  were  thirty-two   for   the   complainant 
and  thirty-five  for  the  defendants),  some  of 
whom  had  met  him  either  frequently  or  oc- 
casionally and  some  had  been  intimately  as- 
sociated with  him.    They  gave  opinions  as  to 
his  mental  and  physical  condition,  and  there 
was  evidence  concerning  his  relations  with 
Catherine  Stull  and  her  infiuence  over  him. 
Gorman  was  foreman  of  a  wrecking  crew  of 
the  Big  Four  Railroad  Company  from  1891 
to  October  15,  1914.     He  could  not  read  or 
write,  and  orders  and  other  matters  relating 
to  his  duties  were  read  to  him,  but  he  could 
write  his  name.  He  was  in  the  habit  of  drink- 
ing   intoxicating    liquor,    and    his    physical 
health  and  mental  condition  had  been  seri- 
ously impaired  before  the  making  of  the  will. 
His  wife  died  in  1911,  and  he  lived  with  his 
daughter,  the  complainant,  until  February, 
1913,  when  he  left  her  home  and  stayed  for 
a  time  at  his  wrecking  car,  after  which  he 
wfent  to  the  home  of  his  sister,  Mary  Hayes. 
For  several  years  he  visited  Catherine  Stull 
at  her  home,  [409]  and  he  had  bought  her  a 
ring  and  it  was  understood  that  they  were 
to  be  married.    He  went  to  live  at  her  house 
some  time  .before  his  death  and  the  will  was 
made  and  he  died  at  that  place.    After  leav- 
ing his  daughter's  home  he  complained  of  her 
treatment  of  him,  and  on  March  18,  1914,  he 
commenced  a  suit  against  her  to  quiet  the 
title    to    his   home    property,    in   which    she 
claimed  some  interest.    There  was  no  evidence 
that  his  charges  against  his  daughter  were 
well  founded  but  the  contrary  appeared  from 
the  evidence.     He  suffered  from  chronic  ne- 
phritis,   commonly    called    Bright's    disease, 
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and  had  become  inefficient  and  incapable  of 
intelligently  managing  the  wrecking  business. 
His  mind  was  largely  directed  toward  inti- 
mate relations  with  women  and  his  language 
was  of  a  lecherous  character.  His  manner  of 
living  and  habits  had  greatly  impaired  h'is 
constitution  and  weakened  his  mind,  and  at 
least  six  weeks  before  his  death  the  disease 
had  reached  its  final  stage.  He  had  dropsy 
of  the  legs.  The  will  was  made  on  October 
10,  1914,  and  he  died  nine  days  afterward,  in 
a  comatose  state  from  the  poisons  common  to 
the  disease.  During  his  stay  at  the  home  of 
Catherine  Stull  she  was  extremely  kind  to 
him  and  the  evidence  shows  that  she  had 
great  influence  over  him.  The  will  was 
made  at  her  home,  and  the  daughter  was  not 
present  at  the  time  of  making  the  will  nor  in 
his  last  illness. 

The  court  did  not  err  in  refusing  to  direct  a 
verdict  on  either  issue  nor  in  refusing  to 
grant  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence.  The  evi- 
dence, however,  was  conflicting  and  the  de- 
fendants had  a  right  to  have  it  submitted  to 
the  jury  without  material  or  prejudicial  er- 
ror, and  errors  have  been  assigned  on  the  ad- 
mission and  exclusion  of  evidence.  The  trial 
court  allowed  various  witnesses  for  the  com- 
plainant to  testify  that  in  their  opinion 
Thomas  Gorman  was  not  capable  of  transact- 
ing the  ordinary  business  affairs  of  life.  The 
defendants,  as  proponents  of  the  will,  had  ex- 
amined a  large  number  of  witnesses  and  in- 
quired of  each  one  whether  Gorman  was  capa- 
ble [410]  of  understanding  and  transacting 
the  ordinary  business  affairs  of  life,  and  the 
witnesses  had  expressed  the  opinion  that  he 
had  that  degree  of  capacity.  The  complain- 
ant would  have  had  a  right,  in  any  view  of 
the  law,  to  meet  the  opinions  of  those  wit- 
nesses by  testimony  that  Gorman  did  not  have 
that  degree  of  capacity.  It  is  true  that  one 
who  has  sufficient  mind  and  memory  to  attend 
to  the  ordinary  business  affairs  of  life  is  capa- 
ble of  making  a  will,  but  such  a  test  is  higher 
than  the  law  requires.  The  transaction  of  or- 
dinary business  involves  a  contest  of  judg- 
ment and  experience  and  the  exercise  of  men- 
tal powers  in  dealing  with  other  persons  not 
necessary  to  the  testamentary  division  of 
property  (Rowcliffe  v.  Belson,  261  111.  566, 
Ann.  Cas.  1915A  359,  104  N.  E.  268)  but  a 
party  to  a  will  contest  has  a  right  to  ascer- 
tain and  present  to  the  jury  any  fact  in  rela- 
tion to  the  mental  capacity  of  the  testator 
and  the  strength  of  his  mental  powers. 
Witnesses  may  be  asked  as  to  the  ability  of  a 
testator  to  transact  ordinary  business,  as 
that  is  one  of  the  elements  to  be  considered 
in  determining  whether  he  had  the  capacity 
to  make  a  valid  will.  (Coleman  v.  Marshall, 
263  III.  330,  104  N.  E.  1042.)  Such  evidence 
is   competent   and   legitimate,   but   the   jury 


must  finally  determine  the  question  of  testa- 
mentary capacity  under  the  rule  of  law  and 
with  the  proper  test.  In  this  case  the  court 
instructed  the  jury  that  it  is  not  necessary 
that  a  man  should  be  capable  of  understand- 
ing and  transacting  the  ordinary  business  af- 
fairs of  life,  and  the  final  test  was  correctly 
explained  to  the  jury.  On  both  the  grounds 
stated  there  was  no  error  in  the  ruling. 

The  court  admitted  evidence  of  declarations 
made  by  Gorman  four  or  five  years  prerious 
to  his  death  concerning  his  intention  to  give 
his  property  and  money  to  James  Ravens- 
croft,  son  of  the  complainant.  Such  evidence 
had  no  tendency  to  show  the  mental  condi- 
tion of  Gorman  at  the  time  the  will  was  made, 
which  was  the  avowed  purpose  of  offering  it^ 
and  it  was  too  remote  to  be  admissible  for 
any  purpose.    It  was  error  to  admit  it. 

[41 1  ]  It  is  further  contended  that  the  court 
erred  in  allowing  evidence  of  the  habit  of  Gor- 
man  drinking  intoxicating  liquor,  on  the 
ground  that  there  was  no  evidence  that  he  was 
intoxicated  when  he.  made  the  wiU.  The  use 
of  intoxicating  liquor  on  a  particular  occasion 
does  not  have  the  effect  to  render  a  person  in- 
competent to  execute  a  will  imless  operative 
at  the  time  of  making  it,  but  the  evidence 
that  he  was  addicted  to  the  habitual  use  of 
intoxicating  liquors  was  competent,  for  the 
reason  that,  as  a  matter  of  common  knowl- 
edge, such  use  would  impair  the  faculties  of 
body  and  mind,  and  in  this  caqe  the  evidence 
fairly  tended  to  prove  that  his  habit  had  pro- 
duced or  contributed  to  that  result. 

There  is  a  great  deal  of  argument  concern- 
ing the  giving  and  refusal  of  instructions, 
but  we  are  not  disposed  to  review  the  great 
number  of  instructions  given,  which  were  un- 
necessary, and  which  would  impose  an  un- 
reasonable burden  on  the  court.  Simple 
statements  of  the  rules  of  law  governing  the 
questions  of  mental  capacity  and  undue  in- 
fluence would  have  been  entirely  sufficient  in 
place  of  numerous  lengthy  instructions,  many 
of  them  amounting,  in  substance,  to  argu- 
ments. The  first  instruction  offered  bv  the 
defendants  was  refused,  and  it  is  insisted 
that  the  refusal  was  wrong.  The  meaning  of 
i^,  as  applied  to  the  case,  was  that  confiden- 
tial relations  between  Gorman  and  Catherine 
Stull,  and  the  fact  that  she  was  substautiallr 
benefited  by  the  will,  did  not  change  the  bur- 
den of  proof,  and  unless  undue  influence  was 
proved  by  a  preponderance  of  the  evidence,  and 
that  it  was  directly  connected  with  the  mak- 
ing of  the  will  and  destroyed  the  free  a^n- 
cy  of  Gorman  the  jury  should  find  against 
undue  influence.  It  practically  eliminated 
the  elements  of  confidential  relations  and 
substantial  benefit,  which  were  material  to  be 
considered  on  the  question,  and  it  was  not  er- 
ror to  refuse  it.  The  court  gave  to  the  jury 
an  instruction  that  they  had  a  right  to  con- 
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sider  the  use  of  intoxicating  liquors  by  Gor- 
man, together  with  all  the  other  oircum- 
atances  of  the  case  in  evidence,  for  [412]  the 
purpose  of  determining  whether  he  had  the 
mental  capacity  to  make  the  will.  The  in- 
struction was  right  for  the  reason  already 
stated,  and  that  it  was  right  is  recognized 
by  an  instruction  given  at  the  instance  of  the 
defendants  telling  the  jury  that  unless  they 
believed  that  Gorman  was  under  the  influence 
of  intoxicating  liquor  at  the  time  of  execut- 
ing the  will,  or  that  from  the  use  of  it  his 
mind  had  become  impaired  so  that  he  was  not 
mentally  capable  of  making  a  will,  they 
should  disregard  the  evidence.  Both  instruc- 
tions called  attention  to  particular  evidence, 
and  there  was  no  difference  between  them  in 
that  respect.  An  instruction  given  for  the 
complainant  told  the  jury  that  if  Gorman 
was  of  unsound  mind  and  memory  when  he  ex- 
ecuted the  will  they  should  find  that  the  writ- 
ing was  not  his  will,  even  though  they  might 
further  believe,  from  the  evidence,  that  he  was 
Able  to  enter  into  conversation  with  some  of 

* 

the  witnesses  on  the  day  of  making  the  will. 
This  instruction  tended  to  belittle  the  testi- 
mony of  witnesses  present  at  the  time  the  will 
was  made,  of  conversations  with  Gorman,  and 
it  was  error  to  give  an  instruction  affecting 
the  judgment  of  the  jury  as  to  whether  the 
conversations  tended  to  show  testamentary 
capacity.  It  is  not  necessary  to  review  any 
other  instructions. 

James  W.  Craig,  Jr.,  an  attorney  at  law, 
prepared  the  will  in  question  and  was  present 
at  its  execution,  and  he  was  a  member  of  a  firm 
representing  the  executor  in  this  case.  The 
attorney  for  the '  complainant,  in  his  argu- 
ment to  the  jury,  repeatedly  stated:  "Where 
is  James  W.  Craig,  Jr.?  Why  didn't  he  testi- 
fy? If  he  believed  that  Thomas  Gorman  was 
of  sound  mind  he  would  have  been  here  testi- 
fying. Why  didn't  Catherine  Stull  testify?" 
To  this  sort  of  argument  the  defendants  ob- 
jected, but  the  trial  court  overruled  the  ob- 
jections and  allowed  the  attorney  to  continue 
such  argument.  For  James  W.  Craig,  Jr.,  to 
have  testified  would  have  been  a  breach  of 
professional  propriety,  and  if  he  had  so  far 
forgotten  his  duty  and  obligation  as  [413]  an 
attorney  but  little  weight  would  have  been 
given  to  his  testimony  and  he  would  have  lost 
public  confidence  and  respect  and  the  respect 
of  the  courts.  (Ross  v.  Demoss,  45  III.  447; 
Wilkinson  v.  People,  226  111.  136,  80  X.  E. 
699;  Bishop  v.  Hilliard,  227  111.  382,  81  N.  E. 
403;  Grindle  v.  Grindle,  240  111.  143,  88  N.  E. 
473;  Wetzel  v.  Firebaugh,  251  111.  190,  95  N. 
E.  1085.)  If  he  had  testified  he  would  have 
exposed  himself  to  an  assault  by  the  same  at- 
torney for  placing  himself  in  an  unprofession- 
al position,  and  the  conduct  of  the  attorney 
was  a  flagrant  abuse  of  the  privilege  of  argu- 
ment to  the  jury,  who,  not  knowing  'th^t  it 


was  improper  for  the  attorney  to  testify,  had 
a  right  to  believe  that  he  did  not  testify  be- 
cause he  did  not  believe  that  Gorman  was  of 
sound  mind  and  memory  or  that  the  will  was 
not  caused  by  the  influence  of  Catherine 
Stull.  The  court  gave  an  instruction  to  the 
jury  that  for  an  attorney  to  testify  was  a  rep- 
rehensible practice  and  the  jury,  should  not  in- 
dulge any  presumption  against  the  validity  of 
the  will  because  the  attorney  interested  in  the 
outcome  of  the  suit  did  not  testify.  The  in- 
struction was  directly  contrary  to  the  ruling 
of  the  court,  and  at  any  rate  did  not  meet  the 
serious  error  committed  in  not  promptly  sus- 
taining the  objection  and  stopping  the  course 
of  argument.  Besides  the  argument  concern- 
ing Craig  the  attorney  repeatedly  asked  why 
Catherine  Stull  did  not  testify,  when  he  knew 
that  she  was  incompetent  and  had  in  fact  ob- 
jected to  her  testifying,  and  as  to  her  there 
was  no  instruction  designed  to  obviate  the  er- 
ror. When  Catherine  Stull  was  offered  as  a 
witness  the  attorney  objected  and  the  objec- 
tion was  sustained,  and  the  fact  that  she  was 
not  conducted  to  the  witness  stand  was  of  no 
importance  whatever. 

The  defendants  moved  in  arrest  of  judgment 
on  the  ground  that  the  city  court  of  Mattoon 
had  no  jurisdiction  of  the  subject  matter.  The 
statute  confers  upon  a  city  court  concurrent 
jurisdiction  with  the  circuit  court  within  the 
city  in  which  the  same  may  be  in  all  civil 
cases,  both  law  and  chancery,  and  the  ground 
of  the  motion  was  that  this  is  not  [414]  a  civil 
case  in  law  or  chancery  but  a  purely  statu- 
tory proceeding  not  existing  in  the  original 
jurisdiction  of  chancery  courts.  In  consider- 
ing such  jurisdiction  in  Brueggemann  v. 
Young,  208  111.  181,  70  N.  E.  292,  it  was 
said  that  the  class  of  cases  mentioned  as  civil 
cases  in  the  first  section  of  the  City  Court 
act  was  intended  to  include  only  law  cases 
and  equity  cases  as  they  were  known  to  the 
common  law,  and  such  other  cases  since  pro- 
vided for  by  statute  as  belong  to  the  same 
class  or  are  of  the  same  nature  as  previously 
existing  actions  at  law  or  in  equity,  in  which 
personal  or  property  rights  are  involved  and 
where  a  remedy  for  the  recovery  of  property 
or  for  damages  occasioned  by  an  infringe- 
ment of  a  right  is  given.  There  was  a  right 
to  contest  a  will  at  the  common  law  but  no 
method  was  provided  for  a  single  contest. 
Where  lands  were  devised  and  the  heir  or  dev- 
isee brought  a  suit,  the  devisee  claiming  un- 
der the  will  was  required  to  prove  it  as  well 
as  the  capacity  of  the  testator  to  make  a  de- 
vise, and  there  could  be  a  contest  everv  time 
a  will  was  offered  in  evidence.  (Dibble  v. 
Winter,  247  HI.  243,  93  N.  E.  145.)  Our 
statute  provides  for  a  contest  by  the  filing  of 
a  bill  in  chancery  wherein  an  issue  of  law  is 
to  be  made  up  whether  the  writing  produced 
be  the  will  of  the  testator  or  testatrix  or  not. 


1134 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


and  the  issue  is  to  be  tried  according  to  the 
practice  in  courts  of  chancery.  The  jurisdic- 
tion invoked  is  not  the  general  equity  powers 
of  the  court  but  a  special  statutory  jurisdic- 
tion providing  a  method  for  trying,  at  the 
suit  of  any  person  interested,  the  validity  of  a 
writing  alleged  to  be  a  will.  The  suit  is  of 
the  same  nature  as  the  previously  existing 
right  to  a  contest  whenever  a  will  should  be 
offered  in  evidence  and  property  rights  are 
involved.  The  court  did  not  err  in  overruling 
the  motion  in  arrest  of  judgment. 

The  decree  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


NOTE. 

The  reported  case  holds  that  for  an  attor- 
ney employed  in  a  case  to  testify  as  a  witness 
therein  involves  such  a  violation  of  the  pro- 
prieties of  his  office  that  no  presumption  can 
be  indulged  against  his  client  because  of  the 
attorney's  failure  to  testify  to  facts  shown  to 
be  within  his  knowledge.  The  failure  of  a 
party  to  an  action  to  produce  evidence  as  rais- 
ing a  presumption  against  him  is  discussed 
in  the  note  to  D'Addio  v.  Hinckley  Rendering 
Co.  Ann.  Caa.  1914A  907,  the  effect  of  the 
failure  of  a  party  to  call  his  attorney  being 
specifically  treated  therein  at  page  919. 
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Corporations  «-  Snbioription  to  Stock 
—  Effect  of  Failure  to  Subscribe  En- 
tire Amonnt. 

Under  a  subscription  contract,  making  all 
subscriptions  contingent  upon  the  whole 
amount  being  subscribed,  no  assessments  can 
be  enforced  until  the  entire  capital  stock  has 
been  subscrittd. 

[See  note  at  end  of  this  case.] 

Right  of  Promoters  to  Subscribe. 

Promoters  who  complete  subscription  by 
subscribing  for  the  balance  of  unsold  shares, 
intending  to  sell  such  shares  to  others,  are 
liable  for  the  amount  so  subscribed. 

Effect  of  Failure  to  Subscribe  Entire 
Amount. 

A  subscription  contract,  providing  that  all 
subscriptions  are  on  condition  that  the  pro- 
moters  "procure"   subscriptions   to   the   full 


amount  of  the  capital  stock,  is  held  not  to 
require   that   all   subscriptions   be    made   by 
persons  other  than  the  promoters. 
[See  note  at  end  of  this  case.] 

Same. 

Subscriptions  of  corporate  stock  by  insol- 
vent persons  cannot  be  counted  to  hold  other 
subscribers  for  the  amount  of  their  subscrip- 
tions; but,  if  such  subscriber  was  apparently 
solvent  at  the  time  he  made  the  subscription, 
no  fraud  is  perpetrated  upon  other  subscrib- 
ers by  the  acceptance  of  his  subscript iju  in 
good  faith,  though  he  afterward  proves  to 
have  been  insolvent. 

[See  note  at  end  of  this  case.] 

Sanic. 

The  insolvency  of  a  subscriber,  as  relieving 
other  subscribers  from  obligation  to  pay  sub- 
scriptions, is  a  matter  of  defense,  the  burden 
of  proving  which  is  on  those  subscribers  as- 
serting it. 

[See  note  at  end  of  this  case.] 

Fraud  on  Subscriber  —  Waiver  by  De- 
lay. 

The  shareholder,  whose  subscription  is  ob- 
tained through  fraud,  must  be  diligent  in 
discovering  the  fraud  and  repudiating  the 
contract,  to  avoid  his  subscription  as  against 
creditors  of  the  corporation. 


Where  subscribers  for  more  than  two  yeara 
took  no  steps  to  repudiate  subscriptions,  but 
allowed  their  names  to  remain  on  the  cor- 
porate books  as  shareholders,  and  paid  one 
assessment,  it  is  held  that  they  could  not 
defeat  an  action  by  receiver  to  recover  unpaid 
subscriptions  on  the  ground  of  fraud. 

Appeal  from  Chancery  Court,  Shelby 
county:   Allen,  Chancellor. 

Consolidated  actions  by  Lamar  Heiskell,, 
receiver,  plaintiff,  against  M.  Morris  et  al., 
defendants.  Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.    Ajtirmed. 

Caruihera  Ewimg  for  appellants. 
R,  P.  Cory  for  appellees. 

[240]  Gbeen,  J. — These  suits  were  brought 
by  the  receiver  of  the  United  Investors'  Com- 
pany, an  insolvent  Tennessee  corporation,  to 
recover  from  the  several  defendants  unpaid 
balances  on  their  subscriptions  to  the  capital 
stock  of  the  corporation.  The  facts  of  each 
case  are  the  same,  and  they  were  consolidated 
and  heard  together  by  the  chancellor.  There 
was  a  decree  in  favor  of  the  complainant,  and 
defendants  have  appealed. 

The  United  Investors'  Company  was  organ- 
ized under  the  laws  of  Tennessee  for  the  pur- 
pose of  dealing  in  real  estate  at  Memphis.  Its 
capital  stock  was  fixed  at  $100,000,  to  be 
divided  into  one  thousand  shares,  of  $100 
each. 

The  concern  was  promoted  by  £.  R.  Farham 
and  Burton  B.  Weil.    They  carried  around  the 
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subscription  list,  and  the  said  paper  was 
headed  by  a  subscription  from  Parham  and 
Weil  for  seventy-five  shares.  The  subscription 
list  was  dated  October  30,  1912. 

The  first  meeting  of  the  incorporators  was 
held  February  15,  1913,  by  consent.  At  that 
meeting  it  appeared  that  subscriptions  had 
been  obtained  for  only  seven  hundred  and 
forty  shares.  Counsel  present  advised  the 
incorporators  that  the  concern  could  not  be 
legally  organized  until  there  were  subscrip- 
tions for  the  entire  one  thousand  shares. 
Parham  and  Weil  then  subscribed  as  trustees 
for  the  remaining  two  hundred  and  sixty 
shares.  Notice  had  previously  been  [241]  sent 
to  all  the  subscribers,  and  immediately  fol- 
lowing this  meeting  of  the  incorporators  a 
stockholders'  meeting  was  held  and  directors 
elected.  A  directors'  meeting  was  then  held 
and  officers  elected,  and  the  corporation  was 
formally  launched  into  business. 

The  subscription  agreement  contained  a 
stipulation  that  ten  per  cent  of  the  subscrip- 
tions were  to  be  payable  in  cash  upon  organ- 
ization of  the  company,  and  the  balance  was 
to  be  payable  in  noninterest-bearing  install- 
ments of  fifteen  per  cent  every  six  months 
until  the  entire  subscription  was  paid.  The 
agreement  also  contained  this  provision: 

"This  agreement  is  made  upon  the  conditioii 
that  said  E.  R.  Parham  and  Burton  B.  Weil 
shall  procure  subscriptions  to  the  full 
amount  of  the  capital  stock,  to  wit,  $100,000." 

The  minutes  of  the  incorporators'  meeting 
recited  that  the  subscription  book  "was  de- 
clared open  and  subscriptions  for  th-e  capital 
stock  were  made  by  the  parties  whose  names 
appear  upon  the  subscription  book,  with  the 
number  of  shares  opposite  their  respective 
names  in  the  following  language."  The  sub- 
scription list  then  followed.  The  last  sub- 
scription appearing  is  that  of  "Parham  and 
Weil,  Tr.,  two  hundred  and  sixty  shares." 
The  minutes  also  set  out  "that  one  thousand 
shares  have  been  subscribed  for  in  full,  and 
it  was  moved  and  seconded  that  the  sub- 
scription book  be  closed."  The  stockholders* 
meeting  which  ensued  was  held  upon  three 
days'  notice,  and  the  [242]  minutes  of  the 
stockholders'  meeting  show  that  the  action 
of  the  incorporators  accepting  the  stock  sub- 
scriptions was  ratified  and  confirmed. 

The  corporation  purchased  a  piece  of  real 
estate  in  Memphis,  which  it  did  not  pay  for. 
The  vendor  sold  the  lot  and  recovered  judg- 
ment for  balance  of  purchase  money,  unpaid 
by  the  proceeds  of  sale,  against  the  corpora- 
tion. The  corporation  having  no  assets  visi- 
ble, proceedings  were  had  by  which  a  receiver 
was  appointed. 

Burton  B.  Weil  was  made  general  manager 
of  this  corporation  when  organized,  and  the 
direction  of  its  afi'airs  intrusted  to  him.  The 
first  call  of  ten  per  cent  on  their  subscriptions 
was  collected  from  all  the  stockholders,  except 


from  Parham  and  Weil.  It  seems  that  the 
second  call  w»as  collected  from  some  of  the 
stockholders. 

Defendants  resist  these  suits  upon  the 
ground  that  the  capital  stock  of  the  corpora- 
tion never  was  fully  subscribed;  that  the  sub- 
scription of  Parham  and  Weil  for  two  hundred 
and  sixty  shares  was  fictitious;  further  charg- 
ing that  Parham  and  Weil  were  insolvent. 
It  is  moreover  contended  in  behalf  of  de- 
fendants that  under  the  subscription  agree- 
ment Parham  and  Weil  were  "to  use  their 
best  endeavors  to  obtain  subscriptions  for 
stock,"  and  that  Parham  and  Weil  were  to 
"procure  subscriptions  to  the  full  amount  of 
the  capital  stock,"  and  it  is  insisted  that  this 
language  of  the  contract  contemplated  that 
Parham  and  Weil  were  to  procure  or  obtain 
such  subscriptions  to  the  capital  [243]  stock 
from  others  than  themselves.  Parham  and 
Weil  headed  the  list  with  a  subscription  for 
seventy-five  shares,  and  it  is  urged  that  the 
terms  of  the  agreement  required  them  to  pro- 
cure all  additional  subscriptions  necessary 
from  others.  It  is  accordingly  said  that  their 
final  subscription  for  two  hundred  and  sixty 
shares  as  trustees  was  no  compliance  with  the 
written  specifications  for  the  organization 
of  this  corporation. 

As  a  matter  of  course,  under  this  subscrip- 
tion contract  and  under  the  law,  it  was  a 
condition  of  defendants'  subscriptions  to  stock 
in  this  corporation,  the  capital  of  the  corpo- 
ration being  fixed,  that  the  whole  amount  of 
stock  should  be  subscribed  before  a  valid, 
assessment  could  be  levied  upon  them.  Read 
V.  Memphis-Gayoso  Gas  Co.' 9  Heisk.  (Tenn.  > 
645 ;  Anderson  v.  Middle,  etc.  Cent.  R.  Co.  91 
Tenn.  44,  17  S.  W.  803;  Newport  Cotton  Mill 
Co.  V.  Mims,  103  Tenn.  466,  53  S.  W.  736; 
Pope  V.  Merchants'  Trust  Co.  118  Tenn.  506,. 
103  S.  W.  792. 

We  are  unable  to  agree,  however,  that  the^ 
necessary  implication  from  this  subscription 
contract  was  that  all  the  stock  except  the 
seventy -five  shares  first  taken  by  Parham  and 
Weil  was  to  be  subscribed  for  by  persons 
other  than  Parham  or  Weil.  We  arb  not  able 
to  give  such  construction  to  the  words  "pro- 
cure" and  "obtain." 

The  subscribers  had  a  right  to  insist  that 
the  full  amount  of  stock  be  taken  by  persons 
apparently  solvent  before  such  subscribers  be- 
came liable  for  assessment.  They  had  no  right, 
however,  to  insist  that  any  [244]  particular 
persons  or  class  of  persons  be  secured  as  sub- 
scribers. If  Parham  and  Weil  were  apparent- 
ly solvent,  the  provisions  of  this  contract  and 
of  the  law  would  be  met  if  they  procured  or 
obtained  themselves  to  subscribe  for  such  an 
amount  of  stock  as  they  were  apparently  able 
to  pay  for. 

The  evidence  indicates  that  the  incorpora- 
tors supposed  Parham  and  Weil  took  these 
two  hundred  and  sixty  shares  for  the  purpose 


1136 


CITE  THIS  VOL.  AZSfN.  CAS.  1918B. 


of  selling  to  others,  but  it  was  assumed  that 
Parham  and  Weil  were  primarily  liable  for 
this  last  subscription.  As  a  matter  of  law, 
they  were  so  liable,  and  if  such  subscription 
reasonably  appeared  to  be  within  their  finan- 
cial ability,  there  was  no  infraction  of  de- 
fendants' rights  by  the  acceptance  thereof. 

The  subscription  was  not  fictitious.  Par- 
ham  and  Weil  are  liable  thereupon,  whatever 
they  .themselves  may  have  intended. 

There  is  no  showing  made  by  defendants 
that  Parham  and  W^eil  were  not  solvent  at 
this  time,  and  not  apparently  able  to  take 
care  of  the  subscription.  Insolvent  subscrip- 
tions to  corporate  stock  cannot  be  counted, 
80  as  to  hold  other  subscribers.  The  test, 
however,  is  the  apparent  solvency  of  the  sub- 
scriber at  the  time  the  subscription  was  made 
by  him.  If  the  subscriber  was  apparently  sol- 
vent, there  is  no  fraud  on  other  subscribers 
occasioned  by  the  acceptance  of  his  subscrip- 
tion an  good  faith,  although  afterwards  he 
may  prove  insolvent. 

[245]  "Whether  subscriptions  by  insolvent 
or  irresponsible  persons  can  be  taken  into 
consideration  depends  upon  the  circumstances. 
If  they  were  not  made  and  accepted  in  good 
faith,  but  with  knowledge  that  the  subscrib- 
ers were  insolvent  and  irresponsible,  they 
cannot  be  counted.  But  it  is  otherwise  if 
they  were  made  by  persons  apparently  solvent 
and  able  to  pay.  and  accepted  in  good  faith, 
although  it  may  appear  that  the  subscribers 
were  and  still  are  totally  insolvent."  2  Clark 
&  Marshall  on  Corporations,  p.  1549. 

"Fictitious  subscriptions,  or  subscriptions 
made  by  persons  unable  to  contribute  their 
proportion  of  the  capital,  do  not  satisfy  the 
requirement  that  the  whole  capital  of  a  cor- 
poration shall  be  subscribed  before  its  mem- 
bers can  be  assessed;  but  if  the  required  num- 
ber of  subscribtions  has  been  obtained  in 
good  faith  from  persons  apparently  able  to 
perform  their  duties  as  shareholders,  it  is  no 
defense  to  an  action  against  a  shareholder 
that  some  of  the  subscribers  have  proved  to 
be  insolvent."  I  Morawetz  on  Private  Cor- 
porations, section  141. 

See  also  7  E.  C.  L.  p.  234. 

It  lias  been  held  that  the  decision  of  the 
incorporators  that  the  necessary  amount  of 
stock  has  been  subscribed,  and  that  the  sub- 
scribers are  responsible,  is  conclusive  on  these 
questions,  in  the  absence  of  fraud  on  the  part 
of  such  incorporators.  Belfast,  etc.  Ry.  Co. 
V.  Brooks,  60  Me.  568;  Louisiana  Purchase 
Exposition  Co.  v.  Kuenzel,  108  Mo.  App.  105, 
82  S.  W.  1009.  In  the  Maine  case  there  ap- 
pears to  have  been,  however,  [246]  commis- 
sioners authorized  by  law  to  effect  the  organ- 
ization of  corporations. 

But  in  Stone  v.  Monticello  Constr.  Co.  135 
Ky.  659,  117  S.  W.  389,  40  L.R.A.(X.S.) 
978,  21  Ann.  Cas    640,  it  was  held  to  be  a 


question  for  the  jury  to  determine  the  good 
faith  of  a  subscription  and  to  say  whether 
the  apparent  financial  ability  of  a  subscriber 
was  such  as  a  person  of  ordinary  prudence 
would  have  deemed  reasonably  sufficient  to 
meet  his  assessments.  See  also  note  under 
Morgan  v.  Landstreet,  109  Md.  558,  72  Atl. 
399,  130  Am.  St.  Kep.  531,  as  reported  in  16 
Ann.  Cas.  1247,  referring  particularly  to 
cases  collected  in  page  1256. 

We  need  not,  however,  determine  whether 
the  acceptance  of  the  subscription  of  Par- 
ham and  Weil,  trustees,  by  the  incorporators, 
was  conclusive  of  their  apparent  solvency  or 
not.  If  this  question  is  open  for  review- 
by  the  court,  the  solvency  of  such  subscrip- 
tion is  A  matter  of  defense,  and  there  is  no 
proof  whatever  offered  to  sustain  this  de- 
fense. There  is  nothing  to  indicate  that  Par- 
ham and  Weil  were  not  actually  solvent,  as 
well  as  apparently  solvent,  at  the  time  of 
the  organization  of  this  corporation. 

We  think  that  defendants  are  likewise  pre- 
cluded at  this  late  date  from  relying  on  the 
matters  urged  in  their  behalf.  The  law  is 
well  settled  that  a  shareholder  whose  sub- 
scription was  obtained  through  fraud  must 
be  diligent  in  discovering  the  fraud  and  re- 
pudiating the  contract,  if  he  expects  to  avoid 
his  subscription  as  against  creditors  of  the 
corporation. 

[247]  This  subscription  was  dated  October 
80,  1912.  The  corporation  was  organized 
February  15.  1913.  These  suits  by  the  receiv- 
er were  not  brought  for  more  than  two  years 
after  organization,  and  prior  to  the  bringing 
of  the  suits  the  defendants  herein  had  taken 
no  steps  to  repudiate  their  subscriptions,  had 
allowed  their  names  to  remain  on  the  books 
of  the  corporation  as  shareholders,  and  had 
paid  the  first  assessment  on  their  subscrip- 
tions. Such  delay  and  laches  on  their  part 
deprived  them  of  the  defenses  they  seek  to 
make  herein. 

'There  are  obvious  reasons  why  a  share- 
holder of  a  corporation  should  not  be  released 
from  his  subscription  to  its  capital  stock 
after  the  insolvency  of  the  company,  and  par- 
ticularly after  a  proceeding  has  been  inaugu- 
rated to  liquidate  its  affairs,  unless  the  ca>e 
is  one  in  which  the  stockholder  has  exercised 
due  diligence,  and  in  which  no  facts  exist 
upon  which  corporate  creditors  can  reason- 
ably predicate  an  estoppel.  When  a  corpora- 
tion becomes  bankrupt,  the  temptation  to 
lay  aside  the  garb  of  a  stockholder,  on  one 
pretense  or  another,  and  to  assume  the  role 
of  a  creditor,  is  very  strong,  and  all  attempts 
of  that  kind  should  be  viewed  with  suspi- 
cion." Newton  Nat.  Bank  v.  Newbegin,  74 
Fed.  135,  40  U.  S.  App.  1,  20  C.  C.  A.  339, 
33  L.R.A.  727. 

To  the  same  effect,  see  Chamberlain  v. 
Trogden,   148   N.  C.   139,   61  S.  E.  628,   16 
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Ann.  Cas.  177;  Sanger  v.  Upton,  91  U.  S. 
56,  23  U.  S.  (L.  ed.)  220;  Chubb  v.  Upton, 
95  U.  S.  667,  24  U.  S.  (L.  ed.)  524;  Lantry 
▼.  Wallace,  97  [248]  Fed.  865,  38  C.  C.  A. 
^10;  Upton  V.  Tribilcock,  91  U.  S.  45,  23 
XJ.  S.   (L.  ed.)  203. 

See  other  cases  collected  in  note  in  16 
Ann.  Cas.  180. 

For  the  reasons  stated,  we  think  there  was 
no  error  in  the  decree  of  the  chancellor,  and 
-the  same  must  be  affirmed. 

There  is,  however,  in  the  record  a  stipu- 
lation between  counsel  that  defendants  shall 
take  no  objection  to  the  form  in  which  these 
suits  are  brought,  and  that  if  complainant 
is  successful  no  execution  will  issue  on  any 
judgment  until  proper  steps  are  taken  by 
complainant  to  equalize  among  all  the  sub* 
scribers  to  the  capital  stock  of  this  corpora- 
tion the  burden  of  discharging  its  unpaid 
indebtedness.  That  such  steps  may  be  taken 
lo  equitably  work  out  the  ri^ts  of  all  parties 
interested,  these  causes  will  be  remanded  to 
the  chancery  court  of  Shelby  county  for 
further  proceedings. 


NOTE. 

Xiabillty  on  Stock  Subscription  as  Be* 
pendent  npon  Whole  Amount  of 
Stook  Having  Been  Snbsoribed* 

Introductory,  1137. 

Amount  of  Stock  Necessary  to  Be  Subscribed: 

Original  Stock,  1137. 

Increase  of  Stock,  1138. 

Statute    Authorizing   Less   than   Whole 
Amount,  1138. 
IfVaiver  of  Failure  to  Secure  Amount,  1138. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  dealing  with  the  question  wheth- 
er  the  liability  on  a  stock  subscription  is 
dependent  on  the  whole  amount  of  the  stock 
being  subscribed.  The  earlier  cases  are  dis- 
cussed in  the  notes  to  Morgan  v.  Landstreet, 
16  Ann.  Cas.  1247,  and  Gettysburg  Nat. 
Bank  v.  Brown,  93  Am.  St.  Rep.  339,  368. 

Amount  of  Stock  Necessary  to  Be  Suh' 

scribed. 

Original  Sttock. 

It  is  well  settled  that  where  the  amount 
of  the  original  stock  of  a  corporation  is 
specified  in  the  charter,  articles  of  associa- 
tion, or  contract  of  subscription,  and  there 
is  nothing  to  show  a  different  intention, 
a  subscription  to  the  stock  is  made  on  the 
implied  condition  that  the  whole  amount 
Ann.  Caa.  1918B. — 72. 


thereof  shall  be  subscribed  by  bona  fide  sub- 
scribers. National  Leather  Co.  v.  Roberts, 
21  Fed.  922,  137  C.  C.  A.  492;  Commerce 
Trust  Co.  V.  Hettinger,  181  Mo.  App.  338, 
168  S.  W.  911;  Rosters  v.  Baird,  167  N.  Y.  S. 
35;  Boushall  v.  Myatt,  167  N.  C.  328,  83 
S.  E.  352.  And  see  the  reported  case.  See 
also  Johns  v.  Clother,  78  Wash.  602,  139  Pac. 
765. 

Under  a  contract  of  subscription  which 
requires  the  promoter  to  dispose  of  all  the 
shares,  a  subscriber  is  not  relieved  from  the 
payment  of  the  subscription  price  because 
subscribers  whose  contracts  are  made  in  good 
faith  refuse  to  consummate  them  by  paying 
the  amount  of  their  subscriptions.  Edwards 
V.  Johnston,  23  Wyo.  384,  152  Pac.  273, 
wherein  the  court  said:  "When  Grant  had, 
within  the  time  limited,  procured  good  faith 
subscriptions  to  the  full  amount  of  the  capi- 
tal stock,  the  conditions  on  which  said  sub- 
scriptions were  to  become  subsisting  and 
binding  contracts  were  complied  with,  and 
neither  the  defendant  nor  other  subscribers 
could  abrogate  such  contract  by  violating 
it  on  her  or  their  part  by  refusing  to  make 
final  payment.  That  is,  the  defendant  cannot 
be  heard  to  say  that  because  she  did  not 
make  final  payment  according  to  the  contract 
she  was  not  a  good  faith  subscriber,  and 
therefore.  Grant  did  not  secure  the  required 
amount  of  subscriptions." 

A  subscription  to  the  stock  of  a  corpora^ 
tion  may  be  made  on  the  condition  that  the 
subscriber  shall  not  be  liable  until  the  cor- 
poration has  received  actual  subscriptions  to 
its  capital  stock  to  a  specified  amount,  and 
where  there  has  been  neither  performance  nor 
waiver  of  the  condition  an  action  for  the 
amount  due  on  the  subscription  must  fail. 
Alexi^nder  v.  North  Carolina  Sav.  Bank,  etc. 
Co.  155  N.  C.  124,  71  S.  E.  69. 

Although  there  is  no  present  payment  of 
cash  by  the  subscriber,  if  a  subscription  is 
made  in  good  faith,  with  a  reasonable  ex- 
pectation of  being  able  to  pay  the  assessments 
when  called  for,  it  is  sufficient  to  biii4  other 
subscribers,  and  in  an  action  on  the  sub- 
scription contract  the  solvency  of  the  sub- 
scribers to  the  balance  of  the  stock  is  not 
in  issue.  Boushall  v.  Myatt,  167  N.  C.  328, 
•83  S.  E.  352. 

It  has  been  held  that  in  an  action  on  a 
subscription  to  the  stock  of  a  corporation 
where  the  subscriber  does  not  seek  to  rescind 
the  contract  on  the  ground  of  fraud,  the 
fact  that  the  agent  of  the  corporation  in 
procuring  the  subscription  falsely  represent- 
ed that  the  stock  had  been  wholly  subscribed 
by  responsible  persons  is  immaterial.  Johns 
V.  Clother,  78  Wash.  602,  139  Pac.  756.  And 
to  warrant  a  rescission  because  of  a  mis- 
statement .  as  to  the  amount  previously 
subscribed  the  discrepancy  must  be  material. 
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National  Leather  Co.  v.  Roberts,  221  Fed. 
922,  137  C.  C.  A.  492,  holding  that  a  shortage 
of  ten  per  cent  which  was  supplied  by  sub- 
sequent subscriptions  before  the  corporation 
commenced  to  transact  business  was  not 
ground  for  a  rescission. 

In  an  action  on  a  stock  subscription  note 
it  is  no  defense  that  the  corporation  has  ac- 
cepted from  other  subscribers  in  payment 
of  their  subscriptions,  property  of  less  value 
than  the  amount  of  the  subscriptions.  Wikle 
V.  Avary,  12  Ga.  App.  148,  76  S.  E.  1039. 

The  reported  case  holds  that  under  a  con- 
tract of  subscription  making  all  subscriptions 
contingent  on  the  whole  amount  being  sub- 
scribed, the  subscribers  are  not  liable  on  the 
assessments  until  the  entire  capital  stock 
has  been  subscribed,  and  further  decides  that 
under  a  provision  in  the  contract  that  the 
subscriptions  are  to  be  procured  by  the 
promoters,  it  is  not  required  that  all  sub- 
scriptions shall  be  made  by  persons  other 
than  the  promoters. 

Increase  of  Stock. 

It  has  been  held  that  there  is  an  implied 
condition  to  a  subscription  to  an  increased 
issue  of  stock  that  the  increase  shall  at  least 
be  substantially  subscribed  for,  and  while 
compliance  with  this  condition  may  be  waived 
by  the  payment  of  the  purchase  money,  and 
the  acceptance  of  a  certificate,  if  it  is  not 
waived  it  may  be  insisted  on  and  after  a 
reasonable  time  for  compliance  therewith 
the  subscription  may  be  rescinded  and  the" 
money  paid  as  a  deposit,  recovered  back. 
Housley  v.  Feilchenfeld  Co.  152  111.  App. 
68. 

Where  a  subscription  was  made  on  condi- 
tion that  a  certain  amount  of  the  preferred 
stock  should  be  subscribed  and  that  in  the 
event  of  a  failure  to  obtain  purchasers  the 
attempt  to  increase  the  capital  stock  should 
be  abandoned,  it  was  held  that  the  liability 
of  the  subscribers  was  contingent  on  the  event 
as  agreed  to  at  the  time  of  the  subscription. 
Foote  V.  Greilick,  166  Mich.  636,  132  N.  W. 
473. 


ment  of  subscription  that  the  full  amount 
of  the  authorized  capital  stock  stated  there- 
in should  have  been  subscribed  before  the 
agreement  became  effective.  Under  the  stat^ 
ute,  as  we  have  seen,  a  corporation  may  be 
organized  and  commence  business  as  soon  a» 
a  certain  amount  of  the  capital  stock  is  sub- 
scribed for  and  paid  in.  There  are  no  terms 
in  the  agreement  sued  on  which  in  any  way 
are  contrary  to  the  statute,  and  we  must  as- 
sume, therefore,  that  the  parties  entered  into 
the  agreement  in  pursuance  of  the  general 
law  upon  the  subject.  We  cannot  impose 
conditions  other  than  those  stated  in  the 
agreement  or  such  as  are  necessarily  implied 
by  law.  The  corporation  was  organized 
strictly  in  accordance  with  both  the  term» 
of  the  agreement  and  the  statute.  Coun- 
seFs  contention  must  therefore  fail." 

Waiver  of  FaJfure  to  Secure  AmoutU* 

A  subscriber  of  stock  may  waive  his  right 
to  defend  on  the  ground  that  the  entire  stock 
has  not  been  subscribed.  Thus,  where  a 
subscriber  for  about  a  year  succeeding  the 
incorporation  acted  as  its  president  and 
director- and  received  a  salary  of  six  thousand 
dollars  a  year  for  his  services  during  which 
time  he  was  aware  that  only  a  small  propor- 
tion of  the  entire  authorized  capital  had  been 
subscribed  for,  it  was  held  that  the  defend- 
ant acquiesced  in  the  doing  of  business  by 
the  company  without  full  subscription  and 
his  right  to  defend  a  call  on  him  for  the  pay- 
ment of  his  subscriptions  was  waived.  Rog- 
ers V.  Baird,  187  N.  Y.  S.  35.  See  to  the 
same  effect  Commerce  Trust  Co.  v.  Hettinger^ 
181  Mo.  App.  338,  168  S.  W.  911. 


MATTER  OF  8EAMAH. 


New  York  Court  of  Appeals— April  25,  1916. 


218  N.  r.  77;  112  JT.  E.  670. 


Statute  Authorizing  Less  than  Whole 

Amount. 

Where  a  corporation  is  authorized  to  do 
business  when  ten  per  cent  of  the  capital 
stock  has  been  subscribed  and  paid  in,  it 
is  no  defense  to  a  subscriber's  agreement  to 
take  stock  in  the  corporation  that  the  wholo 
amount  intended  to  be  raised  and  specified 
in  the  subscription  contract  has  not  been 
subscribed  to.  Utah  Hotel  Co.  v.  Madsen, 
43  Utah  286,  134  Pac.  577,  wherein  the  court 
said :  "It  is  contended  in  this  regard  that  it 
is  implied  from  what  is  said  in  the  agree- 


Wills  >—  Conditioa  in  Reatralnt  of  ICar* 
Tiage  '  Validity. 

A  condition  of  a  will  preventing  vesting 
of  the  absolute  title  of  a  devisee  if  she  is 
married  to  a  certain  individual,  or  until  such 
individual's  death,  is  not  invalid  as  violating 
any  constitutional  right  of  such  individutJ 
to  security  of  life  and  liberty. 

[See  note  at  end  of  this  case.] 

Same. 

At  common  law  conditions  in  general  re- 
straint of  marriage  were  regarded  as  contrary 
to  public  policy. 

[See  note  at  end  of  this  case.] 


The  common-law  rule  that  conditions  in 
a  will  in  general  restraint  of  marriage  are 
contrary  to  public  policy  still  prevails  in 
New  York. 

[See  note  at  end  of  this  case.] 

Same. 

At  common  law  there  was  no  prohibition 
against  testamentary  conditions  in  restraint 
of  marriage  with  particular  classes  of  persons 
or  specific  persons. 

[See  note  at  end  of  this  case.] 


A  condition  in  a  will  preventing  vesting  of 
the  estate  absolute  in  a  devisee,  if  she  marries 
a  certain  individual,  or  in  any  event  until 
his  death,  is  not  invalid  as  tending  to  incite 
her  to  cause  his  death,  but  is  a  valid  restric- 
tion. 

[See  note  at  end  of  this  case.] 

Same. 

A  condition  in  a  will  preventing  vesting 
of  the  estate  absolute  in  a  devisee,  if  she 
marries  a  certain  individual,  or  in  any  event 
until  his  death,  will  not  be  held  invalid  as 
contemplating  illegal  performance  of  the  con- 
dition; it  being  presumed  that  the  testator 
intended  the  condition  to  be  legally  and  natur- 
ally performed. 

[See  note  at  end  of  this  case.] 

Matter  of  Seaman,  170  N.  Y.  App.  Div. 
971,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Proceeding  to  probate  will  of  Egbert  B. 
Seaman.  Will  admitted  to  probate  by  New 
York  County  Surrogates'  Court.  Decree  af- 
firmed by  Appellate  Division  of  Supreme 
Court.  Frances  P.  S.  Oakley  appeals.  The 
facta  are  stated  in  the  opinion.     Axtibmed. 


Leo  Fassler  for  appellant. 

William  W.  Rohiaon  and  Harry  N.  French 

for  respondents. 

I 

[78]  WiLLABD  Babtlbtt,  Ch.  J. — This  con- 
troversy relates  to  the  validity  of  certain 
provisions  in  the  last  will  and  testament  of 
Egbert  B.  Seaman,  deceased,  late  of  the  city 
of  New  York,  who  died  on  the  27th  of  June, 
1914.  By  his  will,  which  was  executed  on 
February  15,  1912,  he  devised  and  bequeathed 
his  entire  estate  to  his  executors  and  trustees 
to  pay  the  net  income  thereof  to  his  wife 
Maria  T.  Seaman  during  her  life.  Upon  the 
death  of  his  wife  or  upon  his  own  death,  in 
case  she  died  first,  he  directed  his  executors 
and  trustees  to  divide  the  principal  of  his 
estate  into  three  equal  shares,  one  of  which  he 
devised  and  bequeathed  to  his  son  Egbert  B. 
Seaman,  Jr.,  absolutely;  the  second  share 
to  his  daughter  Carrie  L.  [79]  Eidlitz,  ab- 
solutely; and  the  third  share  to  his  daughter 
Frances  P.   Oakley,  widow   of   John   B.   H. 
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Oakley,  absolutely,  "provided,  howeve^,  that 
at  the  time  of  my  decease  my  said  daughter 
Frances  P.  Oakley  shall  be  married  to  some 
person  other  than  one  Leo  Fassler,  who  now 
resides  in  the  city  of  New  York  and  is  there 
engaged  in  the  practice  of  law,  or  provided 
that  at  the  time  of  my  death  the  said  Leo 
Fassler  is  dead." 

The  will  further  provides  in  the  fourth 
paragraph  thereof  that  in  the  event  the  tes- 
tator's daughter  Frances  P.  Oakley  is  un« 
married  at  the  time  of  his  death  and  the  said 
Leo  Fassler  is  then  living  or  she  is  married 
to  the  said  Leo  Fassler,  his  trustees  shall 
retain  the  said  third  share  in  trust  to  pay 
over  the  net  income  thereof  to  his  daughter 
Frances  P.  Oakley  during  her  natural  life. 
The  fifth,  sixth  and  seventh  paragraphs  of 
the  will  are  as  follows : 

"Fifth.  Should  my  said  daughter,  Frances 
P.  Oakley,  marry  the  said  Leo  Fassler,  then 
upon  her  death,  either  with  or  without  issue 
her  surviving  and  leaving  the  said  Leo  Fass- 
ler her  surviving,  I  hereby  give,  devise  and 
bequeath  the  portion  of  my  estate  held  in 
trust  for  my  daughter,  Frances  P.  Oakley, 
as  aforesaid,  and  direct  my  Trustees  to  pay 
over  and  distribute  the  principal  thereof,  in 
equal  shares,  to  my  son,  Egbert  B.  Seaman, 
Jr.,  and  to  my  daughter,  Carrie  L.  Eidlitz,  to 
him,  to  her,  their  heirs,  executors,  admin- 
istrators and  assigns,  absolutely  and  forever; 
and  in  the  event  that  either  or  both  of  them 
shall  have  predeceased  my  said  daughter, 
Frances  P.  Oakley,  leaving  issue  him  or  her 
surviving,  I  give,  devise  and  bequeath  the 
share  iniiich  the  parent  would  have  received 
to  such  issue,  share  and  share  alike,  per 
etirpes  and  not  per  capita. 

"Sixth.  In  the  event  that  my  said  daugh- 
ter, Frances  P.  Oakley,  should  marry  the 
aforesaid  Leo  Fassler,  and  should  survive 
him  as  his  widow,  then  upon  his  death,  leav- 
ing her  surviving,  I  give,  devise  and  be- 
queath and  [80]  direct  my  Trustees  to  pay 
over  and  deliver  to  my  said  daughter,  Frances 
P.  Oakley,  the  principal  of  the  trust  created 
for  her  benefit,  to  her  and  her  heirs,  executors, 
administrators  and  assigns  forever,  absolute- ' 
ly  and  without  reserve. 

"Seventh.  In  the  event  that  my  said  daugh- 
ter, Frances  P.  Oakley,  remains  unmarried 
and  survives  the  said  Leo  Fassler,  then 
upon  the  death  of  the  aforesaid  Leo  Fassler, 
leaving  her  unmarried  and  surviving,  I  di- 
rect and  empower  my  Trustees  to  pay  over 
and  deliver  to  my  said  daughter,  Frances  P. 
Oakley,  the  principal  of  the  trust  created 
for  her  benefit,  to  her  and  her  heirs,  execu- 
tors, administrators  and  assigns  forever,  ab- 
solutely and  without  reserve." 

Upon  the  proceedings  in  the  Surrogate's 
Court  for  the  probate  of  the  will  Mrs.  Fran- 
ces P.  Oakley  was  represented  by  Mr.  Leo 


1140 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


Fassler,  who  contended  that  the  will  was  in- 
valid and  illegal  "as  being  equivalent  to  put- 
ting a  price  on  the  head  of  a  person  and 
offering  an  inducement  for  the  termination 
of  his  life,  and  as  such  being  contrary  to 
public  policy."  The  Surrogate's  Court  held 
that  the  testamentary  provisions  to  which 
objection  was  thus  made  were  in  all  respects 
valid  and  admitted  the  will  to  probate.  The 
decree  of  tliat  court  has  been  affirmed  by  the 
Appellate  Division. 

There   is  no  doubt  that  under  the  terms 
of  Mr.   Seaman's  will  the  principal   sum  of 
the  one-third  of  his  estate,  which  is  to  be 
held  in  trust  for  the  benefit  of  his  daughter, 
Mrs.  Oakley,  cannot  go  to  her  absolutely  as 
long  as  Mr.  Fassler  lives.    She  contends  up- 
on the  present  appeal,  or  rather  Mr.  Fassler 
contends  in  her  behalf,  that  the  conditions 
designed  to  prevent  her  marriage  with  him 
are   void    as    against   public    policy    because 
tliey  put  a  price  upon  his  life;  because  they 
violate    the   natural    and   inalienable    rights 
of   Fassler   to  security  of  life  and   liberty; 
and  because  they  are  in  derogation  of  rights 
secured  to  his  person  by  the  Constitution  of 
the  United  States  and  the  [81]  Constitution 
of   New   York.     We   are  unable  to  perceive 
how  they  violate  any  constitutional  right  of 
Mr.  Fassler ;  but  the  point  that  the  conditions 
in  restraint  of  marriage  with  him  are  invalid 
is  intelligible,  and  one  which  the  appellant  is 
entitled  to  have  considered, 
i     Conditions  in  general  restraint  of  marriage 
were  regarded  at  common  law  as  contrary 
to  public  policy,  and,  therefore,  void.     (Ho- 
gan  V.  Curtin,  88  N.  Y.  162,  42  Am.  Rep. 
244.)     Notwithstanding  the  doubt  intimated 
in  the  prevailing  opinion  in  Robinson  v.  Mar- 
tin, 200  N.  Y.  159,  93  N.  E.  488,  we  think 
this   rule   still   prevails   in   New  York.     In 
the  case  cited  it  was  held  that  the  will  under 
consideration* did   not   In   fact   contain   any 
condition   in  general   restraint  of  marriage. 
At  common  law,  however,  there  was  no  prohi- 
bition   against    testamentary    conditions    in 
restraint  of  marriage  with  particular  classes 
of  persons  or  specific  persons.     "Conditions 
not  to  marry  a  Papist,"  says  Mr.  Jarman,  ''or 
a  Scotchman;  not  to  marry  any  but  a  Jew 
.    .    have  also  been  held  good."     (2  Jarman 
on  Wills   [6th  ed.],  p.  47.)      In  the  present 
case  the  condition  is  designed  to  prevent  the 
marriage  of  the  testator's  daughter  with  a 
particular  individual  who  is   named   in  his 
will;    and   such   prohibitions  have  not  only 
received   the   sanction   of  judicial   authority 
but  we  think  may  be  justified  by  sound  rea- 
soning.   In  Graydon  v.  Graydon,  23  N.  J.  Eq. 
229,  Chancellor  Zabriskie  held  that  a  condi- 
tion imposed  upon  a  bequest  to  a  son  of  the 
testator  that  it  should  be  void  if  within  a 
stated  time  he  should  marry  a  daughter  of 
a  person  named  in  the  will  was  not  unlawful 
as  a  restraint  upon  marriage;  and  this  al- 


though it  required  the  son,  if  he  would  obtain 
the  bequest,  to  break  an  engagement  of  mar- 
riage  into  which  he  had  entered  before   he 
knew  of  the  provision  in  his  father's  will  and, 
indeed,  before  the  will  was  executed.     *'It  is 
the  duty  of  the  courts,"  said  the  chancellor, 
"to  favor  this  or  any  other  legal  means  which 
a  father  may  adopt  to  enforce  the  authority 
which  the  law,  for  wise   [82]   purposes,  has 
given  to  him  over  his  minor   children,  and 
'  that  regard  for  his  wishes  and  counsel  in  the 
more  important  concerns  of  their  lives  after 
maturity,  which  the  untrammeled  testamen- 
tary power  conferred  by  our  law  is  calculated 
to  secure."    In  Cowley  v.  Twombly,  173  Mass. 
393,  53  N.  E.  886,  46  L.R.A.  164,  the  will 
under  consideration  by  the  court  established 
a  trust  for  the  benefit  of  the  testator's  son, 
and  provided  that  it  should  not  continue  for 
more  than  ten  years  after  he  should  cease 
to   be   the  husband   of  the  person  who  was 
then  his  wife,  but  that  upon  the  termination 
of  the  trust  by  the  death  or  divorce  of  his 
wife  and  the  expiration  of  ten  years  or  of 
less  than  ten  years  if  the  son  should  so  elect, 
he  should  have  all  the  trust  property  as  his 
own,  forever  free  from  any  trust  and  in  fee. 
It  was   contended   that   the  trust  was   Toid 
because  it  was  against  public  policy  as  tend- 
ing to  break  up  the  marriage  relation  between 
the  testator's  son  and  the  son's  wife.     The 
Supreme   Judicial    Court   of    Massachusetts, 
speaking  through  Mr.  Justice  Barker,  said: 
"The  scheme  of  the  trust  no  more  tended  to 
induce  the  son  improperly  to  procure  a  di- 
vorce between  himself  and  his  wife,  than  to 
induce   him   to   procure   her   death.     Either 
event  would   give  the  son   an   estate  which 
otherwise  he  could  not  have.     .     .     .    There 
is  no  more  likelihood  or  presumption  that  a 
divorce  will  be  wrongfully  brought  aboiit  by 
one  of  the  parties  to  a  marriage  in  order  to 
secure  property,  than  that  a  death  will   be 
so   occasioned.     A  testator  no  more  offends 
public  policy  by'  simply  making  his  bounty 
contingent  upon  the  occurrence  of  a  divorce 
than  of  a  death."    This  language  clearly  im- 
plies than  no  legal  objection   exists  to   the 
action  of  a  testator  who  makes  the  realiza- 
tion of  a  gift  dependent  upon  the  death   of 
some  other  person  than  the  final  donee.      In 
Daboll   V.   Moon,   88   Conn.   387,    Ann.    Cas. 
1917B  164,  91  Atl.  646,  L.R.A.1915A  311,  a 
testamentary  gift  conditioned  to  take  effect 
upon  the  death  of  the  wife  of  the  donee,  or 
if  he  should  obtain  a  divorce  or  become  sepa- 
rated from  her  at  the  end  of  a  year,  or  should 
[83]  marry  a  good  respectable  woman  within 
the  year,  was  held  not  to  be  void  as  against 
the  public  policy  of  the  state.     In  the  case 
cited  the  gift  was  to  vest  in  a  son  of   the 
testator,  one  Willard  B.  Moon,  upon  the  death 
of  his  wife  or  upon  his  divorce  from  her  or 
upon    his    permanent    separation    from    her. 
The  court  was  asked  to  hold  that  the  ooadi- 
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tion  upon  which  the  legacy  was  to  yest  was 
void  as  against  public  policy  with  the  result 
of  making  the  gift  absolute  so  as  to  vest  in 
the  donee  without  performance  of  the  condi- 
tion. The  court  declared  that  this  would  be 
directly  contrary  to  the  express  intent  of  the 
testator,  who  did  not  intend  that  the  gift 
should  vest  in  Wlllard  unless  he  became  sepa- 
rated from  his  wife  by  her  death  or  a  di- 
vorce, or  in  some  other  way.  *" Where  it  is 
possible  that  the  condition  may  be  legally 
performed  it  will  not  be  presumed  that  the 
testator  intended  an  illegal  performance.  The 
present  gift  was  upon  alternative  conditions, 
one  of  which  was  the  death  of  Willard's  wife. 
It  will  not  be  presumed  that  the  testator  in 
the  absence  of  express  language  so  directing} 
intended  that  his  eon  should  procure  his 
wife's  death."  Applying  this  language  to  the 
case  at  bar,  it  is  not  to  be  assumed  for  a 
moment  that  it  was  the  intention  of  Mr.  Sea- 
man to  incite  his  daughter  to  bring  about  the 
death  of  Mr.  Fassler.  It  might  just  aa  well 
be  presumed  in  every  case  of  a  devise  for  life 
to  one  person  with  a  remainder  over  to  an- 
other, that  the  remainderman  would  be  there- 
by induced  to  compass  the  death  of  the  life 
tenant.  This  would  wholly  disregard  the 
legal  presumption  that  men  do  not  commit 
criminal  offenses.  (Bradish  v.  Bliss,  35  Vt. 
326.) 

The  position  of  the  appellant  in  the  present 
proceeding  is  simply  this.  She  asks  us  to 
invalidate  a  portion  of  her  father's  will  be- 
cause its  tendency  is  to  incite  her  to  take 
the  life  of  the  gentleman  whom  she  has  se- 
lected to  represent  her  interests  in  this  court 
as  her  counsel.  Such  a  contention  would 
hardly  merit  serious  consideration  [84]  were 
it  not  for  the  fact  that  it  has  been  so  urgent- 
ly and  earnestly  argued  before  us.  It  is  quite 
natural  that  the  gentleman  who  was  the  ob- 
ject of  the  testamentary  prohibition  in  this 
case  should  feel  sensitive  at  the  slight  put 
upon  him  by  the  testator;  but  that  fact  does 
not  justify  him  in  distorting  the  provisions 
of  the  will  into  an  invitation  to  murder. 

The  order  appealed  from  should  be  affirmed, 
with  costs. 

Hiscock,  Collin,  Cuddeback,  Hogan  and 
Pound,  J  J.,  concur;  Seabury,  J.,  not  voting. 

Order  affirmed. 
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MOTE. 

Tftlidity  of   Testamentary   Disposition 
in  Restraint  of  M arriace. 

Introductory,  1141. 

Marriage  as  Condition  Precedent,  1141. 

Condition  Subsequent  in  Restraint  of  Mar- 
riage, 1142. 

Restrictive  Words  as  Limitation  of  Estate, 
1145. 


Introductory. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  validity  of  a  tes- 
tamentary disposition  in  restraint  of  mar- 
riage. The  earlier  cases  are  discussed  in  the 
notes  to  Holbrook's  Estate,  5  Ann.  Cas.  137 ; 
Matter  of  Alexander,  9  Ann.  Cas.  1141;  and 
Chapin  v.  Cooke,  84  Am.  St.  Rep.  139. 

The  closely  related  question  of  the  validity 
of  a  testamentary  disposition  of  property 
Conditioned  on  a  divorce  or  a  separation  of 
spouses  is  discussed  in  the  note  to  DaboU  v. 
Moon,  Ann.  Cas.  1917B  164. 

The  general  rules  with  respect  to  the  va- 
lidity of  a  condition  in  restraint  of  marriage 
and  the  distinction  in  that  regard  between  a 
condition  precedent  and  a  condition  subse- 
quent were  stated  in  Knost  v.  Knost,  229 
Mo.  170,  129  S.  W.  665,  49  L.R.A.(N.S.) 
627,  as  follows:  "There  have  been  in  some 
cases  introduced  subtleties  and  refinements 
in  distinguishing  between  conditions  prece- 
dent and  conditions  subsequent,  between  con- 
ditions and  limitations,  between  devises  of 
real  estate  and  bequests  of  personal  property 
and  'gifts  over,'  so  that,  the  line  of  demarca- 
tion between  void  conditions  and  reasonable 
limitations  does  not  always  run  plain  and 
true  in  case-made  law.  Speaking  to  the 
point,  by  way  of  summary,  Pomeroy  well  de- 
duces from  the  cases  the  following  proposi- 
tions as  live  verities  of  modern  law.  .  .  . 
The  system  which  has  been  developed  is  a 
partial  compromise  between  the  technical 
common-law  rules  concerning  conditions,  and 
the  doctrines  of  the  Roman  law,  which  made 
void  all  attempts  to  restrict  the  perfect  free- 
dom of  marriage;  and,  like  most  compromises, 
it  has  some  incongruous  features.  If  a  con- 
dition is  precedent  and  annexed  to  a  gift  of 
land,  it  operates  as  at  the  common  law ;  when 
broken,  it  prevents  the  estate  from  vesting, 
whatever  be  its  nature;  when  annexed  to  a 
gift  of  personal  property,  if  general  or  un- 
reasonable, it  is  wholly  void,  and  the  gift 
takes  effect;  if  partial  and  reasonable,  it  is 
operative.  When  a  condition  is  subsequent 
and  annexed  to  a  gift  of  land,  if  general,  it 
is  void,  and,  although  broken,  the  estate  of 
the  donee  continues;  if  partial  and  reason- 
able, it  is  operative;  and  on  its  breach  the 
estate  of  the  donee  is  defeated.  When  a  sub- 
sequent condition  is  annexed  to  a  gift  of  per- 
sonal property,  if  general,  it  is  void:  if  par- 
tial and  reasonable,  and  there  is  a  pi  ft  over, 
it  is  operative,  and  upon  its  breach  the  in- 
terest of  the  first  donee  ceases,  and  the  gift 
over  takes  effect ;  but,  if  there  is  no  gift  over, 
then  the  condition  is  said  to  be  in  terrorem 
merely,  and  is  inoperative.' 


» » 


Marriage  as  Condition  Precedent. 

A  condition  precedent  attached  to  a  testa- 
mentary gift  is  valid  and  a  breach  of  it  pre- 
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vents  the  estate  from  vesting,  no  matter  how 
restrictive  of  marriage  it  may  be.  Daboll  v. 
Moon,  88  Conn.  387,  Ann.  Cas.  1917B  1G4, 
91  Atl.  G^G,  L.R.A.1915A  311;  In  re  Bacon, 
140  Wis.  589,  123  N.  W.  262.  And  see  the 
reported  case. 

In  the  ease  of  In  re  Bacon,  supra,  it  ap- 
peared that  a  testatrix  bequeathed  certain 
sums  of  money  to  trustees  for  the  support  of 
her  insane  son,  and  provided  in  the  will  that 
after  his  death  the  residue  in  the  hands  of  the. 
trustees  was  to  be  divided  equally  among  her 
nieces  who  should  be  immarried  at  that  date. 
In  holding  that  this  was  a  condition  prece- 
dent and  not  void  as  in  restraint  of  marriage, 
the  court  said:  "Appellants  further  urge, 
however,  that  the  bequest  may  be  saved  by 
considering  that  it  gives  a  vested  estate  from 
the  testatrix's  death  to  all  her  nieces  as  a 
class,  and  that  the  effect  of  the  restriction  to 
those  who  may  be  unmarried  at  a  subsequent 
date  amounts  merely  to  a  condition  subse- 
quent serving,  if  valid,  to  divest  such  inter- 
est upon  the  event  of  marriage  and,  there- 
fore, only  the  condition  antagonizes  public 
policy  and  is  void,  and  not  the  bequest.  We 
think,  however,  that  the  premise  of  this  ar- 
gument is  erroneous.  Future  interests  are 
said  to  be  vested  when  there  is  a  person  or 
a  class  of  persons  at  all  times  existent  to 
whom  the  future  estate  would  immediately 
pass  if  the  precedent  estate  terminated  at 
any  moment,  although  that  class  may  change 
from  time  to  time,  individual  members 
thereof  dropping  out,  as  by  death,  and  other 
members  coming  in,  as  by  birth.'' 

A  condition  in  a  bequest  to  a  girl  under 
ten  years  of  age  that  her  marriage  shall  be 
with  the  consent  of  her  parents  is  a  partial 
restraint  only  of  marriage  and  is  reasonable 
and  valid.  Such  a  condition  is  not  satisfied 
by  the  assent  of  the  parents  after  the  mar- 
riage. Pacholder  v.  Rosenheim,  120  Md.  455, 
99  Atl.  673,  L.R.A.1017D  464,  wherein  the 
court  said:  'The  testimony  shows  that 
Edith,  now  Mrs.  Senker,  complied  with  the 
provision  as  to  marrying  in  the  Jewish  faith ; 
but  it  further  shows  that  she  eloped  and  was 
married  on  the  24th  January,  1912,  some  two 
years  and  a  half  before  the  death  of  her  un- 
cle, the  testator.  Her  marriage,  therefore, 
was  not  with  the  consent  previously  had  of 
her  parents,  both  of  whom  were  living,  though 
they  appear  to  have  given  their  assent  after 
the  fact,  and  this  court  is  asked  to  say  that 
the  subsequent  assent  of  the  parents  is  such 
a  substantial  equivalent  for  the  antecedent 
consent,  as  to  constitute  a  compliance  with 
the  conditions  of  the  will.  The  condition  it 
is  conceded  was  a  condition  precedent,  not 
subsequent.  It  is,  of  course,  evident  that  the 
condition  mi^ht  have  been  waived  by  the  tes- 
tator himself,  if  it  could  be  shown,  for  ex- 
ample, that  he  had  given  his  consent  to  the 


marriage  before  it  took  place;  but  there  is 
no  suggestion  in  the  teetimony  of  any  such 
waiver  in  point  of  fact,  nor  can  one  be  im- 
plied because  of  the  lapse  of  two  and  a  hail 
years  betw^een  the  time  of  Edith's  elopement 
and  the  death  of  the  testator."    Commenting 
on  the  rule  applicable  in  such  cases  the  court 
after  reviewing  the  authorities  on  the  point 
said  further:     "It  is,  of  course,  familiar  law 
that  a  condition  in  general  restraint  of  mar- 
riage is  void,  as  against  public  policy,  while 
a  condition  partial  only  in  operation  and  rea- 
sonable in  its  nature  has  been  almost  invaria- 
bly upheld.     In  some  cases  the  English  deci- 
sions have  drawn  a  distinction  as  between  a 
valid    and    void    condition,    dependent    upon 
whether  there  was  a  devise  or  bequest  over, 
upon   a  violation   of   the   condition.     These 
cases  have  proceeded  upon  the  theory  that, 
where  there  was  such  bequest  or  devise  over, 
there  was  substantial  interest  of  other  par- 
ties which   attached  immediately  upon  and 
as  the  result  of  any  breach  of  the  condition; 
while,  if  there  were  no  such  bequests,  devises, 
or  limitations  over,  the  condition  was  to  be 
r^^rded  as  one  in  terrorem,  and  as  such 
void  and  inoperative.    Other  distinctions  have 
been  drawn  dependent  upon  the  character  of 
the  property  which  was  the  subject-matter 
of  the   legacy   or   devise,   holding  one   role 
where  the  legacy  was  made  a  charge  upon 
land,  and  a  different  rule  where  it  affected 
only   personalty.     The  various   distinctions 
and  refinements  have  found  their  most  nevere 
critics   among  some  of  the   English  judges 
themselves,  and  a  condition  in  restraint   of 
marriage,  consisting  in  requiring  the  assent 
thereto  of  the  parents  of  a  beneficiary^  is  so 
manifestly  intended  as  a  safeguard  against 
ill-advised  and  improvident  marriages,  that 
courts  should  not  be  astute  to  break  it  down." 
The  reported  case  decides  that  a  condition 
in  a  will  which  prevents  the  vesting  of  the 
estate  in  a  devisee  if  she  marries  a  certain 
individual,  or  in  any  event  until  the  death  of 
the  individual  who  is  named  in  the  will,  is 
not  void  as  tending  to  incite  her  to  cause  the 
death  of  the  individual,  there  being  a  legal 
presumption  that  the  testator  intended  the 
condition  to  be  performed  legally. 

Condition  Subsequent  in  Restraint  of 

Marriage. 

It  is  held  generally  that  a  condition  sub- 
sequent annexed  to  a  will,  which  condition 
is  in  general  restraint  of  marriage,  is  void. 
Knost  v.  Knost,  229  Mo.  170,  129  S.  W.  665. 
49  L.R.A.(N.S.)  627;  Sullivan  v.  Garesche, 
229  Mo.  496.  129  S.  W.  949,  49  L.R.A.(N.S.) 
605;  Matter  of  Catlin,  97  Misc.  223,  160  N. 
Y.  S.  1034;  In  re  Miller,  159  N.  C.  123,  74 
S.  E.  8S8;  Goffe  v.  Goffe,  37  R.  I.  542,  94 
Atl.  2,  Ann.  Cas.  1916B  240;  Meek  v.  Foac, 


MATTER  OF  SEAMAN. 

218  y.  r.  77. 


1143 


118  Va.  774,  88  S.  E.  161,  L.R.A.1916D  1194; 
In  re  Tucker,  3  Sask.  473,  16  West.  L.  Rep. 
172;  Re  Cutter,  37  Ont.  L.  Rep.  42,  31  Do- 
minion L.  Rep.  382,  10  Ont.  W.  N.  203;  Re 
Johnson,  23  Ont.  W.  Rep.  132,  7  Dominion 
L.  Rep.  375,  4  Ont.  W.  N.  153.  See  also  Re 
Hamilton,  23  Ont.  W.  Rep.  549,  8  Dominion 
L.  Rep.  529,  4  Ont.  W.  N.  441,  affirmed  12 
Dominion  L.  Rep.  861. 

In  the  case  of  In- re  Tucker,  supra,  it  ap- 
peared that  a  testator  devised  his  property  in 
trust  for  the  henefit  of  his  wife  and  two  sons 
fihare  and  share  alike,  providing  that  in  the 
«yent  of  the  remarriage  of  his  wife  the  execu- 
tors might  in  their  discretion  apply  all  the 
property  for  the  advantage  of  the  children. 
The  clause  as  to  the  event  of  remarriage  was 
held  to  be  a  condition  in  restraint  of  mar- 
riage, and  void  because  a  condition  subse- 
quent. The  court  relied  on  the  decision  of 
Morley  v.  Rennoldson  [1895]  1  Ch.  (Eng.) 
449,  2  Hare  670,  12  L.  J.  Ch.  372,  7  Jur. 
"938,  and  quoting  therefrom  said:  "In  the 
English  law  a  distinction  has  been  taken  be- 
tween the  cases  in  which  the  restraint  oper- 
ates as  a  condition  precedent  and  those  in 
which  it  is  expressed  to  take  effect  as  a  con- 
dition subsequent.  .  .  .  There  are  some 
points,  however,  which  seem  clearly  settled 
according  to  the  law  as  administered  in 
•courts  of  justice  in  this  country;  one  is  that 
if  the  restraint  is  a  general  restraint  and 
the  condition  is  subsequent,  then  the  condi- 
tion is  altogether  void,  and  the  party  retains 
the  interest  given  to  him  discharged  of  the 
condition;  that  is,  supposing  a  gift  of  a  cer- 
tain duration  and  an  attempt  to  abridge  it 
by  a  condition  in  restraint  of  marriage,  g^i- 
•erally  the  condition  is  prima  facie  void,  and 
the  original  gift  remains." 

In  Sullivan  v.  Garesche,  229  Mo.  496,  129 
S.  W.  949,  49  L.R.A.(N.S.)  605,  it  appeared 
that  a  testatrix  bequeathed  to  several  of  her 
children  one  dollar  each,  giving  all  the  rest 
of  her  property  to  her  two  daughters  Kate 
and  Julia  in  equal  parts,  the  whole  of  it  to 
go  to  either  if  the  other  should  marry,  and 
in  the  event  of  the  marriage  of  both,  the 
property  should  be  divided  equally  among  all 
children.  The  provision  was  held  to  be  void 
«8  in  restraint  of  marriage. 

A  devise  of  land  by  the  testator  to  his 
-daughter  forever,  "except  she  marry,  then  to 
her  legal  heirs,"  has  been  held  to  be  on  a 
condition  subsequent  in  restraint  of  marriage. 
Meek  v.  Fox,  118  Va.  774,  88  S.  E.  161,  L.R.A. 
1916D  1194,  wherein  the  court  said:  "As  a 
matter  of  construction,  it  is  impossible  to  see 
how  the  words  in  the  will  'except  she  marry' 
can  ,be  deemed  identical  with  *until  she  mar- 
ry,' as  contended  by  appellant.  The  word 
''except'  as  it  appears  to  us,  must  be  con- 
■strued  as  a  condition  and  not  a  limitation. 
Indeed,  to  construe  'except'  as  'until'  in  the 


sentence  where  it  is  used  in  the  devise,  would 
involve  a  self-contradiction,  in  that  the  sen- 
tence would  then  read,  that  the  testator  gives 
.  the  land  'to  Julia  Anne  forever  until  she  mar- 
ries, then  after  her  death  (in  the  event  of 
marriage)  to  her  heirs.  The  language  used 
can  only  make  good  sense  by  construing  'ex- 
cept' as  'but  if  or  its  equivalent,  which  would 
constitute  it  a  condition  subsequent." 

So  it  has  been  held  that  a  clause  in  a  will 
providing  that  if  a  daughter  should  marry, 
one-half  of  the  income  provided  for  in  the 
will  should  go  to  others,  was  void  as  a  re- 
straint on  marriage.  Ooffe  v.  Goffe,  37  R.  I. 
542,  94  Atl.  2,  Ann.  Cas.  1916B  240. 

A  will  vesting  an  estate  in  the  daughter 
of  the  testator  on  a  condition  that  she  should 
receive  a  lesser  share  than  the  other  children 
if  she  should  marry  has  been  held  to  be  void. 
Knost  V.  Knost,  229  Mo.  170,  129  S.  W.  665, 
49  L.R.A.(N.S.)  627,  wherein  the  court  said: 
"Subject  to  the  modifications  thus  suggested, 
^  it  may  be  said  that  contracts  in  restraint  of 
marriage  are  in  the  teeth  of  reason  and  pub- 
lic policy,  tend  to  immorality  by  subverting 
nature,  and  are  void;  that  conditions  subse- 
quent in  deeds  and  testamentary  devises  of 
real  isstate  providing  for,  or  obviously  and 
intentionally  tending  to,  a  total  restraint  of 
marriage  are  odious  and  held  to  the  utmost 
rigor  and  strictness;  that  conditions  prece- 
dent are  sustained  because  they  prevent  the 
estate  from  vesting,  which  is  in  accord  with 
the  free  right  of  testamentary  disposition; 
and  that  on  the  nice  points  of  learning  which 
arise  in  the  application  of  the  law  to  con- 
crete cases,  the  courts  lie  under  a  bounden 
duty  to  feel  for  the  intent  of  the  testator  to 
see  if  it  contravenes  public  policy.  .  .  .  Any 
marriage  whatever,  however  appropriate,  at 
any  time  however  reasonable,  to  any  person 
however  suitable,  took  from.  Anna  Marie 
Louisa  a  part  of  the  estate  vested  in  her  by 
the  will.  Testator  had  no  tight  to  coerce 
the  daughter  in  that  way  against  nature.  It 
was  clearly  in  terrorem  and  therefore  abhor- 
rent to  the  law." 

In  re  Cutter,  37  Ont.  L,  Rep.  42,  31  Do- 
minion L.  Rep.  382,  10  Ont.  W.  N.  203,  it 
appeared  that  a  testator  left  his  estate  to 
executors  in  trust  to  pay  debts  and  legacies, 
and  provided  that  the  residue  of  the  estate 
was  to  go  to  his  sister,  and  that  in  the  event 
of  her  marriage  the  unused  part  should  revert 
to  the  Odd  Fellows  Home.  The  condition 
was  held  to  be  in  general  restraint  of  mar- 
riage and  void. 

In  the  case  of  In  re  Catlin,  97  Misc.  223, 
160  N.  Y.  S.  1034,  it  appeared  that  the  tes- 
tatrix left  real  estate  and  personalty  to  her 
nephew,  and  in  the  event  of  his  marriage  or 
death  at  any  time  the  property  was  to  go  in 
trust  to  her  goddaughter  and  a  sister  of  the 
goddaughter.  This  condition  was  held  to  be 
in  general  restraint  of  nuirriage  and  void  as 
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against  public  policy.  The  court  said: 
"Such  a  provision  is  valid  only  when  it  is  in 
partial  restraint  of  marriage  dr  the  remar- 
riage of  widows  or  widowers.  A  limitation 
of  an  estate  absolutely  to  a  person,  condi- 
tioned upon  his  never  marrying,  is  absolutely 
void,  and  the  estate  vests  notwithstanding 
the  condition,  as  it  is  an  unlawful  condition 
subsequent.  The  next  condition  referring  to 
the  event  of  the  devisee's  death  means  his 
death  before  that  of  testatrix  in  the  absence 
of  a  plain  direction  to  the  contrary.  Thus, 
when  we  come  to  analyze  the  clauses  alleged 
to  'cut  down'  the  fee,  they  prove  not  to  cut 
it  down,  in  any  true  sense  of  the  term.? 

A  condition  in  a  testamentary  gift  against 
the  marriage  of  the  legatee  with  a  specified 
person  has  been  sustained.  Daboll  v.  Moon, 
88  Conn.  387,  Ann.  Cas.  1917B  164,  91  Atl. 
646,  L.R.A.1015A  311.  And  see  the  reported 
case. 

Where,  however,  a  condition  subsequent  in 
total  restraint  of  marriage  is  imposed  on  the 
wife  or  the  husband  of  the  testator  the  courts 
will  uphold  the  condition.  Daboll  v.  Moon, 
88  Conn.  387,  Ann.  Cas.  1917B  164,  91  Atl. 
646,  L.R.A.1916A  311;  Nagle  v.  Hersch,  59 
Ind.  App.  282,  108  N.  E.  9;  Knost  v.  Knost, 
229  Mo.  170,  129  S.  W.  665,  49  L.R.A.(N.S.) 
627;  Sullivan  v.  Garesche,  229  Mo.  496,  129 
S.  W.  949,  49  L.R.A.(N.8.)  605;  Matter  of 
Schriever,  91  Misc.  656,  156  N.  Y.  8.  826; 
Littler  v.  Dielmann,  48  Tex.  Civ.  App.  392, 
106  S.  W.  1137;  Haring  v.  Shelton  (Tex.)  114 
S.  W.  389;  Re  Allen,  7  Dominion  L.  Rep. 
494;  Re  Lacasse,  24  Ont.  W.  Rep.  300,  9 
Dominion  L.  Rep.  831,  4  Ont.  W.  N.  986. 

The  court  in  Knost  v.  Knost,  supra,  said: 
"There  is  only  one  main  qualification  to  the 
rule  against  total  restraint  of  marriage  and 
that  is  an  exception  touching  widows.  (See 
the  excerpt  from  Montesquieu's  Spirit  of 
Laws,  supra.)  It  seems  settled  that  men 
have  a  sort  of  mournful  property  right,  so 
to  speak,. in  the  viduity  of  their  wives  and 
that  a  grant  or  devise  to  them  may  be  de- 
feated by  the  violation  of  a  condition  subse- 
quent providing  for  the  grant  or  devise  be- 
coming inoperative  or  reverting  in  case  of 
remarriage.  The  exception  has  been  put  on 
sundry  grounds,  and  courts  have  not  always 
been  able  to  find  common  reasons  to  sustain 
it.  But  it  has  been  long  established  and  is 
almost  universally  followed." 

Where  a  will  gave  the  testator's  widow  the 
income  of  his  estate  while  she  remained  his 
widow  and  provided  that  should  she  remarry 
the  estate  should  go  to  the  testator's  son,  the 
widow  to  take  whatever  the  law  allowed  her 
in  lieu  of  dower,  it  was  held  that  the  widow 
in  the  event  of  her  remarriage  forfeited  her 
rip:ht  to  the  income  from  the  estate  except 
her  dower  right  in  the  realty.  Matter  of 
Schriever,  91  Misc.  656,  155  N.  Y.  S.  826. 


A  devise  for  the  widow's  natural  life  or 
so  long  as  she  does  not  remarry  gives  her  the 
absolute  right  to  dispose  of  her  personalty. 
Re  Allen,  7  Dominion  L.  Rep.  494.  But  a 
bequest  to  a  widow  of  all  the  husband's 
moneys,  notes  and  mortgages  and  real  and 
personal  property  for  the  term  of  her  widow- 
hood with  a  remainder  to  his  children  in  the 
event  of  her  remarriage,  has  been  held  to 
create  a  life  estate  only  for  the  widow  in  the 
property  bequeathed^  Re  Johnson,  23  Ont 
W.  Rep.  132,  7  Dominion  L.  Rep.  375,  4 
Ont.  W.  K.  153. 

Where  a  husband  by  will  gave  his  property 
to  the  wife  absolutely,  with  a  provision  that 
in  case  of  her  marriage  such  part  of  the  es- 
tate as  had  not  been  consumed  by  her  should 
vest  in  his  children,  it  was  held  that  a  con- 
veyance of  the  property  by  the  widow  to  a 
man  who  reconveyed  it  and  then  married  her 
was  void  and  that  on  the  marriage  the  prop- 
erty went  to  the  children  since  the  convey- 
ance was  with  the  intent  to  defeat  the  will. 
Littler  v.  Dielman,  48  Tex.  Civ.  App.  392, 
106  S.  W.  1137. 

A  gift  by  a  testator  to  his  widow  of  every- 
thing, coupled  with  a  condition  that  if  she 
should  remarry  the  property  should  go  to  his 
children  has  been  held  to  give  the  widow 
an  absolute  estate  subject  to  a  divesting  in 
case  she  remarried.  Re  Lacasse,  24  Ont.  W. 
Rep.  300,  9  Dominion  L.  Rep.  831,  4  Ont.  W. 
N.  986. 

A  devise  to  the  testator's  wife  of  an  estate 
which  is  to  terminate  on  her  remarriage  is 
not  void  as  in  restraint  of  marriage.  Haring 
V.  Shelton  (Tex.)  114  S.  W.  389. 

In  California  the  rule  in  regard  to  condi- 
tions imposing  restraints  on  marriage  is  gov- 
erned by  the  code  which  provides  as  follows:^ 
"Conditions  imposing  restraints  upon  mar- 
riage, except  upon  the  marriage  of  a  minor, 
are  void;  but  this  does  not  affect  limitations 
where  the  intent  was  not  to  forbid  marriage, 
but  only  to  give  the  use  until  marriage." 
Under  that  provision,  a  will  which  gave  to 
the  testator's  widow  the  residue  of  his  estate 
for  life  and  in  the  event  of  her  remarriage 
the  estate  to  be  divided,  one-third  to  the 
widow  and  two-thirds  to  the  son,  has  been 
held  to  be  valid  and  not  in  restraint  of  mar- 
riage under  the  statutory  provision  above 
quoted.  Matter  of  Fitzgerald,  161  Cal.  319, 
119  Pac.  96.  But  under  the  same  statutory 
provision  the  following  provision  has  been 
held  to  be  void :  "I  give  all  my  Earthly  Posi- 
tions both  real  and  persnel  to  my  wife  Eliza 
V.  Seott.  Should  she  wish  to  marrie  agane 
then  then  75  per  cent  of  the  hole  amount  at 
my  death  will  go  to  my  children."  In  re 
Scott  (Cal.)  148  Pac.  221.  That  case  appar- 
ently overrules  the  Fitzgerald  case  since  the 
provisions  in  the  two  wills  are  similar;  but 
the  court,  in  the  Scott  case,  makes  no  refer- 
ence to  the  previous  decision. 
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SesiiHctive  Words  as  Limitation  of  -^ 

Estate* 

It  is  well  settled  that  a  devise  or  bequest 
to  a  woman  with  a  limitation  over  in  case 
of  marriage  is  an  estate  on  special  limita- 
tion and  the  devise  or  bequest  is  valid  since 
there  is  in  fact  no  condition  in  restraint  of 
marriage;  the  effect  of  such  limitation  being 
to  circumscribe  the  duration  of  the  estate 
devised.  Daboll  v.  Moon,  88  Conn.  387,  Ann. 
Cas.  1917  B  164,  91  Atl.  646,  L.R.A.1015A 
311;  Mitchell  v.  Mitchell,  29  Md.  581;  Mad- 
dox  V.  Yoe,  121  Md.  288,  Ann.  Cas.  1915E 
1235,  88  Atl.  225;  Ruggles  ▼.  Jewett,  213 
Mass.  167,  09  N.  £.  1092;  Irwin  v.  Irw|n, 
179  App.  Div.  871,  167  N.  Y.  S.  76;  In  re 
Miller,  159  N.  C.  123,  74  S.  £.  888;  Du 
Bouchet's  Estate,  22  Pa.  Dist.  402;  Re  Tay- 
lor, 19  British  Columbia  447,  28  West.  L. 
Rep.  630. 

In  Irwin  v.  Irwin,  supra,  it  appeared  that 
the  testator  created  a  trust  to  pay  part  of 
the  income  to  his  daughter-in-law  for  life  or 
until  she  remarried,  and  on  her  remarriage 
to  pay  her  $20,000,  and  on  her  remarriage 
or  decease  to  pay  the  principal  sum  to  the 
remaining  devisees  equally  deducting  the 
$20,000  in  case  of  remarriage.  It  was  held 
that  the  term  "until"  in  the  phrase  "until 
she  remarry"  was  one  of  limitation  looking 
to  the  daughter-in-law's  remarriage  as  ter- 
minating her  income.  The  court  said:  "The 
term  *until,*  in  the  phrase  *until  she  remarry,* 
is  one  of  limitation,  equivalent  to  the  words 
*upon,*  or  'up  to,'  or  *in  the  event  of.'  It 
looks  to  remarriage  ad  terminating  the  use 
or  income,  because  breaking  up  the  family 
dependence.  It  is  the  end  of  the  annual  pay- 
ments, not  the  beginning  of  them.  It  shows 
a  purpose,  very  natural  and  commendable,' 
that  this  'intermediate  maintenance'  shall 
fltop  as  fulfilled  when  that  legal  duty  of  sup- 
port shall  fall  on  a  husband  by  such  remar- 
riage." 

It  has  been  held  that  the  fact  that  there  is 
a  limitation  over,  should  always  be  given  full 
and  proper  weight  in  arriving  at  the  mind 
and  the  will  of  the  testator  and  determining 
whether  the  disposition  made  of  the  property 
shall  be  considered  an  estate  on  limitatioij 
or  a  condition  in  general  restraint  of  mar- 
riage. In  re  Miller,  159  N.  C.  123,  74  S.  E. 
888. 

Where  by  the  terms  of  its  creation  an  es- 
tate is  so  defined  and  limited  that  it  termi- 
nates of  itself  on  the  happening  of  a  mar- 
riage without  entry  or  other  action  on  the 
part  of  the  grantor,  the  limitation  is  ordi- 
Barily  not  void  as  being  in  restraint  of  mar- 
riage.    In  re  Miller  supra. 

A  will  by  which  the  testatrix  bequeaths  her 
borne  to  her  two  daughters  "as  long  as  they 


remain  single"  is  valid,  the  words  creating 
a  life  interest  determinable  on  the  marriage 
of  each.  Ruggles  v.  Jewett,  213  Mass.  167, 
99  N.  E.  1092,  wherein  the  court  said :  "The 
object  of  the  clause  is  to  provide  for  the  bene- 
ficiaries while  they  remain  single.  The  main 
purpose  is  not  to  promote  celibacy,  and  there- 
fore it  is  not  against  public  policy  as  being 
in  violation  of  the  rule  against  restraint  of 
marriage." 

A  devise  to  a  woman  so  long  as  she  should 
remain  unmarried  and  in  case  of  her  mar- 
riage then  to  the  nephew  of  the  deceased 
has  been  held  to  be  valid  as  it  created  a  con- 
ditional limitation  in  the  nephew  and  vested 
a  life  estate  in  the  first  devisee.  Maddox  v. 
Yoe,  121  Md.  288,  Ann.  Cas.  1915E  1235,  88 
Atl.  225. 

In  the  case  of  In  re  Miller,  159  N.  C.  123, 
74  S.  E.  888,  it  appeared  that  the  testator 
devised  a  small  tract  of  land  to  his  wife  and 
daughter  during  their  natural  lives  on  condi- 
tion that  if  either  or  both  married  the  devise 
should  become  void.  It  was  held  that  al- 
though the  testator  had  used  words  of  con- 
dition, his  purpose  was  to  provide  a  home 
for  the  widow  and  daughter  while  they  re- 
mained unmarried.  The  court  said:  "There 
is  well-considered  authority  to  the  effect  that, 
although  the  terms  used  may  ordinarily  im- 
port a  condition,  if,  from  a  perusal  of  the 
entire  will  and  the  facts  and  circumstances 
permissible  in  aid  of  a  proper  interpretation, 
it  appears  that  the  testator  intended  to  make 
provision  for  a  beneficiary  while  she  remained 
single,  and  that  the  words  were  not  used 
and  intended  as  a  restraint  upon  marriage, 
the  qualifying  words  will  be  given  effect  ac- 
cording to  testator's  devise  as  intended  and 
expressed  in  the  will."  After  citing  numer- 
ous authorities  the  court  quoted  Underbill 
on  Wills,  saying:  "The  authorities  distin- 
guish  between  a  provision  for  a  legatee  'until 
he  or  she  shall  marry,'  or  'while  she  is  un- 
married,' and  an  estate  upon  condition  sub- 
sequent terminating  in  the  marriage  of  the 
legatee.  The  distinction  is  largely  technical, 
depending  upon  the  exact  language  used ;  but 
the  test  is,  'Wliat  was  the  purpose  of  the 
gift?  What  did  the  testator  intend  to  ac- 
complish?' If  it  is  apparent  from  the  will 
that  he  did  not  intend  to  prevent  a  marriage 
or  to  condemn  the  legatee  to  a  life  of  celibacy, 
but  that  he  intended  solely  to  provide  for 
her  support  while  unmarried,  and  that,  as 
soon  as  she  was  in  a  position  to  be  supported 
by  her  husband,  he  desired  the  provision  to 
cease  and  the  property  to  be  devoted  to  others, 
it  is  valid.  The  law  will  regard  it  as  an 
estate  upon  limitation,  not  as  an  estate  upon 
condition,  and  the  gift  over  will  go  into  efTect 
as  a  conditional  limitation." 

In  Du  Bouchet's  Estate,  22  Pa.  Dist.  402, 
it  appeared  that  a  testator  by  his  will  gave 
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his  estate  to  his  wife  in  tbe  following  words : 
"I  bequeath  to  my  wife  Julia  Isabelle  my 
entire  estate  including  furniture  and  personal 
belongings  that  I  leave  on  date  of  my  decease. 
In  case  of  my  wife  remarrying,  the  legacy 
which  I  hereby  bequeath  becomes  null  and 
void,  and  she  will  return  to  my  legal  heirs 
what  she  has  received  from  the  estate."  The 
limitation  over  in  case  of  her  remarrying 
was  held  not  to  be  void  as  a  condition  subse- 
quent in  restraint  of  marriage  or  in  terrorem. 
A  devise  by  a  testator  to  his  wife  of  all 
his  property  as  long  as  she  remains  unmar- 
ried, and  in  the  event  of  her  remarrying  the 
property  to  go  to  his  daughter,  has  been  held 
to  constitute  a  conditional  limitation  as  to 
the  real  estate,  and  as  to  the  personalty  to 
confer  an  absolute  title  to  the  widow,  subject 
to  an  executory  bluest  in  favor  of  the  daugh- 
ter contingent  on  the  wife's  remarriage.  Re 
Taylor,  19  British  Columbia  447,  28  West 
L.  Rep.  630. 


XOONOVSKY 

▼. 

QinBIXETTB. 

Massachusetts    Supreme    Judicial    Court — 

May  21,  1917. 

226  Ma89.  474;  116  N.  E.  248. 


Automobiles  —  Heststratloii  —  Use  by 
Dealer. 

In  an  action  for  injuries  when  struck  by 
an  automobile,  the  evidence  is  held  to  l>e 
sufficient  to  justify  a  finding  that  the  person, 
who,  according  to  defendant's  evidence,  had 
charge  of  the  machine  at  the  time  of  ^e  ac- 
cident, was  a  dealer  in  automobiles. 

Same. 

In  an  action  for  injuries  when  struck  by 
an  automobile,  the  evidence  is  held  to  be 
sufficient  to  justify  a  finding  that  a  dealer,  a 
third  person,  was  m  control  of  the  automobile 
for  the  purpose  of  sale,  for  renting,  or  for  use. 

Injnry  by  Unregistered  Automobile. 

If  an  automobile  is  unregistered  by  the  own- 
er or  dealer,  as  required  by  St.  1909,  c.  534, 
its  presence  on  the  highway  is  unlawful,  and 
against  the  right  of  all  other  persons  lawful- 
ly using  the  highway;  it  is  outside  the  pale 
of  travelers,  and  an  outlaw. 

[See  note  at  end  of  this  case.] 

Same. 

Where  an  automobile  is  on  the  highway 
unre^stered  by  defendant,  its  owner,  or  a 
dealer,  as  required  by  St.  1909,  c.  534,  the 
owner  as  a  wrongdoer  and  creator  of  a  nui- 
sance is  liable  for  all  direct  injury  resulting 
from  his  unlawful  act,  though  the  resulting 


injury  could  not  have  been  contemplated  as 
the  probable  result  of  the  act  done,  and  so  la 
not  the  result  of  an  act  of  negligence. 
[See  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Bristol 
county:    Callahan,  Judge. 

Action  by  Frank  Koonovsky,  by  next 
friend,  plaintiff,  against  August  Quellette,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
alleges  exceptions.  The  facts  afe  stated  in 
the  opinion.    Exceptions  8U8taind>. 

D,  R,  Radovsky  for  plaintiff. 
Doind  Silveratein  for  defendant. 

[476]  POBBOB,  J. — ^The  motor  car  that  the 
defendant  owned  and  was  operating  on  Pleas- 
ant Street,  a  public  highway  in  the  dtj 
[476]  of  Fall  River,  on  March  8,  1914,  when 
it  came  in  collision  with  the  plaintiff,  was 
not  registered  under  St.  1909,  c.  534,  §  2. 

The  defendant  offered  testimony  tending  to 
prove  that  the  machine  had  been  since  the 
first  of  January,  1914,  was  at  the  time  of  the 
accident,  and  continued  to  be  until  April  or 
May,  1914,  in  the  control  of  one  Fontaine 
for  the  purpose  of  sale,  of  renting  or  for 
use;  that  Fontaine  kept  a  garage;  that  he 
was  a  dealer  in  motor  vehicles  as  such  a 
person  is  defined  by  St.  1909,  c.  534,  §§  1,  4; 
that  Fontaine  as  such  dealer  had  number 
plates  registered  under  St.  1909,  c.  534,  §  4; 
that  the  plates  which  were  on  the  defendant's 
machine  were  registered  plates  for  the  year 
1914,  and  were  paid  for  by  Fontaine. 

It  was  not  shown  affirmatively  that  Fon- 
taine had  applied  to  the  highway  commission 
for  any  distinguishing  numbers  or  marks, 
\^ut  the  jury  well  could  find  that  Fontaine 
had  the  distinguishing  numbers  for  the  year 
1914,  and  from  that  fact  could  find  that  he 
not  only  had  applied  to  the  commission  bnt 
also  that  the  commission  had  acted  favorably 
upon  his  application  and  had  caused  to  be 
issued  to  him  as  a  dealer  distinguishing 
marks  for  that  year.  That  Fontaine  was  a 
dealer  could  be  found  from  the  testimony  of 
one  Briggs,  who  answered  "Garage,  yea, 
dealer  and  repairs"  in  response  to  the  ques- 
tion "Let's  see,  this  Fontaine  is  a  dealer  in 
automobiles,  isn't  he?"  The  fact  that  **No- 
where  does  it  appear  in  evidence  what  knowl- 
edge Brings  had  of  the  nature  or  character 
of  Fontaine's  business  except  above  testi- 
mony" does  not  prove  that  the  statement  was 
rot  true.  The  knowledge  of  Briggs  may  well 
have  been  intimate  and  accurate,  and  the 
weight  to  be  given  to  his  testimony  was  there- 
fore a  matter  for  the  consideration  of  the 
jury. 

That  Fontaine  was  in  control  of  the  motor 
car  of  the  defendant  for  the  purpose  of  sale. 
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or  for  renting  or  for  use,  could  be  found 
from  the  uncontradicted  fact  that  Fontaine 
put  his  own  registered  number  plates  on  it 
and  from  the  testimony  of  the  defendant  that 
"he  gave  his  car  to  Mr.  Fontaine  for  sale,  to 
sell  it  or  use  it  or  let  it  .  •  .  that  if 
Fontaine  sold  it  he  would  get  a  commission, 
the  same  as  anyone  who  sells  a  machine 
or  a  house  for  some  one  else,"  that  he  asked 
Fontaine  to  use  the  car,  "that  if  Mr.  Fon- 
taine had  let  the  car  the  money  for  letting 
it  would  have  to  go  to  Mr.  Quellette,"  the 
defendant. 

[477]  In  reference  to  the  first  request,  "If 
the  defendant  was  operating  an  automobile 
which  had  been  placed  in  the  care  and  control 
of  a  garage  owner  and  dealer  and  the  garage 
owner  had  placed  a  dealer's  plate  upon  the 
automobile,  while  upon  the  highwajrs  ol  Fall 
River  and  at  the  time  of  the  accident,  then 
there  was  no  violation  of  the  law  and  the 
automobile  was  lawfully  upon  the  highways," 
the  presiding  judge  after  reading  to  the  jury 
St.  1900,  c.  534,  §  4,  continued,  "The  section 
which  I  have  just  read  is  pertinent,  because 
there  had  been  introduced  by  the  defendant 
in  this  case  some  evidence  which  the  defend- 
ant offered  for  the  purpose  of  showing  that 
the  automobile  passed  into  the  general  con- 
trol of  another  person.  In  other  words,  the 
defendant  sought,  as  he  had  a  right  to  do, 
to  claim  that  at  the  time  of  the  accident  his 
machine  had  passed  into  the  control  of  an- 
other, whose  general  distinguishing  mark  or 
number  was  upon  the  machine  at  the  time 
of  the  accident,  and  that  that  being  true,  the 
burden  was  upon  the  plaintiff  to  show  that 
the  other  person  had  not  registered  the  ma- 
chine in  accordance  with  the  requirements  of 
the  law.  If  the  defendant  offered,  sufficient 
evidence  upon  that  point,  it  would  be  my  duty 
to  submit  to  you  the  question  of  whether  Mr. 
Fontaine  had  control  of  this  machine,  within 
the  meaning  of  the  statute,  at  the  time  of 
the  accident.  But  I  rule  that  the  defendant 
offered  no  sufficient  evidence  to  show  that 
Mr.  Fontaine  was  a  manufacturer  or  dealer 
within  the  meaning  of  those  terms  as  em- 
ployed by  the  statute,  and  that  even  if  there 
bad  been  such  evidence  there  was  no  sufficient 
evidence  that  the  physical  control  of  the  ma- 
chine passed  from  this  defendant  to  Mr.  Fon- 
taine. I,  therefore,  instruct  you,  that  you 
would  not  be  justified  in  finding  that  the 
defendant's  automobile  had  passed  from  his 
control  so  as  to  exempt  him  from  the  laws 
relating  to  registration;  and  I  furtlier  in- 
struct you,  that  in  using  the  machine  without 
registration,  as  provided  for  in  §  2,  which  I 
have  read,  he  was  engaged  in  an  act  contrary 
to  law." 

The  evidence  required  the  submission  to 
the  jury  of  the  issues,  whether  Fontaine  was 
a  dealer  in  motor  vehicles,  whether  he  con- 


trolled as  a  dealer  the  motor  car  of  the  de- 
fendant, and  whether  at  the  time  of  the 
accident  the  motor  car  had  upon  it  a  distin- 
guishing number  or  mark  given  to  the  dealer 
by  the  highway  commission;  as  also,  whether 
the  dealer's  right  to  use  the  number  [478]  or 
mark  was  in  force.  In  the  opinion  of  a  ma- 
jority of  the  court,  the  withdrawal  of  these 
issues  from  the  consideration  of  the  jury  was 
error,  and  the  exceptions  must  be  sustained. 

Should  the  jury  find  that  Fontaine  was  not 
a  dealer  in  motor  vehicles  or  was  not  the 
registered  holder  of  number  plates  for  the 
year  1914  or  was  not  in  control  of  the  de- 
fendant's machine,  or  should  it  find  that  the 
motor  car  did  not  in  fact  bear  the  number 
or  mark  of  the  dealer,  the  defendant's  re- 
quests "2.  That  the  plaintiff  must  prove  that 
the  defendant  was  n^ligent  in  the  operation 
of  the  automobile"  and  "3.  That  if  the  de- 
fendant was  operating  an  unregistered  auto- 
mobile, that  said  q;>eration  was  only  evidence 
of  the  defendant's  negligence  but  not  conclu- 
sive," could  not  have  been  given,  because,  if 
the  machine  was  unr^istered  by  owner  or 
dealer,  its  presence  on  the  highway  was  in 
itself  unlawful  and  against  the  right  of  all 
other  persons  who  were  lawfully  using  the 
highway.  It  was  "outside  the  pale  of  travel- 
lers" and  was  an  outlaw,  Dudley  v.  North- 
ampton St.  E.  Co.  202  Mass.  443,  89  N.  £. 
25,  23  Ii.R.A.(N.a)  501;  Holden  v.  McGil- 
licuddy,  215  Mass.  663,  102  N.  £.  923;  and 
because  as  a  wrongdoer  and  creator  of  a  nui- 
sance the  defendant  is  liable  at  least  for  all 
the  direct  injury  resulting  from  such  act, 
although  such  resulting  injury  could  not  have 
been  contemplated  as  the  probable  result  of 
the  act  done,  and  therefore  was  not  the  result 
of'  an  act  of  negligence.  "If  I  am  sued  for 
a  nuisance  and  the  nuisance  is  proved,  it  is 
no  defense  on  my  part  to  say  and  to  prove 
that  I  have  taken  all  reasonable  care  to  pre- 
vent it."  Rapier  ▼.  London  Tramways  Co. 
[1893]  2  Ch.  (Eng.)  588,  600;  Amberg  v. 
Kinley,  214  N.  Y.  631,  108  N.  E.  830,  L.R.A. 
1915E  519;  Fairbanks  v.  Kemp,  226  Mass.  75, 
115  N.  E.  240. 

Exceptions  sustained. 


NOTE. 

The  reported  case  adheres  to  the  doctrine 
obtaining  in  a  few  jurisdictions  that  a  person 
operating  on  a  public  highway  an  automobile 
which  has  not  been  registered  as  required  by 
law  and  which  does  not  bear  the  legally  re- 
quired license  plate,  is  the  creator  of  a  nui- 
sance on  the  highway,  and  is  liable  for  any 
personal  injury  inflicted  by  the  car  though  he 
is  guilty  of  no  negligence  in  its  operation. 
The  rights  and  duties  of  a  person  driving  an 
automobile  on  a  highway  are  discussed  in  the 
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notes  to  the  following  cases:  House  v.  Cra- 
mer, 13  Ann.  Cas.  461;  Tudor  v.  Bowen,  21 
Ann.  Cas.  646;  Deputy  v.  Kimmell,  Ann.  Caa. 
1916E  656;  and  Christy  v.  Elliott,  108  Am. 
St.  Rep.  196.  Sec  also  the  following  more 
recent  cases  reported  in  this  series:  Devine 
V.  Brunswick-Balke-Collender  Co.  Ann.  Cas. 
1917B  887;  Kelly  v.  Weaver,  Ann.  Cas.  1917D 
611. 


AMERICAN  EXPRESS  COMPANY 


V. 


Tennessee  Supreme  Court — June  3,  1916. 


laS  Tenn.  489;  1S7  S.  W.  1117. 


lajnnotion  *  Reatralains  Suit  la  An* 
oti&er  Statd. 

A  court  may  restrain  a  citizen  of  the  state 
of  the  forum  from  prosecuting  a  suit  against 
a  citizen  of  the  same  state  in  a  foreign  state. 

[See  note  at  end  of  this  case.] 

Same. 

Defendant,  a  resident  of  Tennessee,  will  not 
be  enjoined  from  suing  a  complainant  in  the 
state  of  Mississippi  on  a  cause  of  action 
arising  in  Tennessee,  because  it  would  be  to 
complainant's  convenience  to  be  sued  in  Ten- 
nessee, or  because  the  rules  of  law  in  Mis- 
sissippi are  slightly  different,  for  probably 
the  laws  of  Tennessee  would  be  applied,  and 
such  an  injunction  should  be  granted  only 
in  a  very  special  case,  and  not  one  merely 
where  the  practice  in  two  states  differed. 

[See  note  at  end  of  this  case.] 

Same. 

A  court  will  not,  at  the  suit  of  a  nonresi- 
dent corporation  which  might  remove  a  suit 
brought  by  a  resident  of  the  state  to  the 
federal  courts,  enjoin  a  resident  from  suing 
in  a  foreign  state,  for  such  corporation  could 
not  be  compelled  to  submit  to  the  jurisdic- 
tion of  the  local  courts. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals:  Fen- 
TBESS,  Judge. 

Action  by  American  Express  Company, 
plaintiff,  against  Sam  Fox,  defendant.  Judg- 
ment for  plaintiff  in  trial  court.  Judgment 
affirmed  by  Court  of  Civil  Appeals.  Defend- 
ant brings  certiorari.  The  facts  are  stated  in 
the  opinion.    Revbbsed. 

Burch  d  Minor  and  C.  H.  McKay  for  plain- 
tiff. 

W.  O.  Cavett  and  H,  8,  Buchanan  for  de- 
fendant. 


[490]  Gbbhcn,  J. — Sam  Fox,  a  citizen  of 
Shelby  county,  Tenn.,  brought  a  suit  for  $20,- 
000  damages  for  personal  injuries  in  a  cir- 
cuit court  of  that  coimty,  against  the  Amer- 
ican Express  Company,  a  New  York  corpora- 
tion or- joint  stock  company,  having  an  office 
and  place  of  business  in  Shelby  county, 
Tenn.  The  accident  happened  in  Shelby  coun- 
ty. This  suit  was  removed  to  the  district 
court  of  the  United  States  at  Memphis  on 
petition  of  the  American  Express  Company. 
Before  trial  in  the  federal  courts  Fox  took  a 
nonsuit. 

Three  months  later.  Fox  began  a  new  action 
on  account  of  the  same  matters  in  the  circuit 
court  of  De  Soto  county,  Miss.,  for  $3,000 
damages. 

This  bill  was  filed  by  the  American  Express 
Company  in  the  chancery  court  of  Shelby 
county  to  enjoin  the  prosecution  by  Fox  of 
his  said  damage  suit  in,  the  circuit  court  of 
De  Soto  county.  Miss.  A  demurrer  was  in- 
terposed by  Fox,  which  was  overruled  by  the 
chancellor  and  the  injunction  was  granted  as 
prayed.  The  court  of  civil  appeals  affirmed 
the  chancellor's  decree,  and  the  case  is  before 
us  on  a  petition  for  certiorari,  which  has 
been  granted. 

Notwithstanding  a  dictum  to  the  contrary 
in  Lockwood  v.  Nye,  2  Swan.  (Tenn.).  515,  38 
Am.  Dec.  73,  we  think  there  is  no  doubt  that 
the  courts  of  one  State  have  the  power  in  a 
proper  case  to  restrain  a  citizen  of  that  State 
from  prosecuting  a  suit  against  another  citi- 
zen of  the  same  State  in  the  courts  of  another 
[491]  State.  This  jurisdiction  rests  on  the 
theory  that  the  injunction  operates  in  per- 
sonam and  is  not  an  interference  with  the 
proceedings  of  the  courts  of  a  sister  State. 
High  on  Injunctions  (4th  ed.),  sections  103- 
107;  Story's  £q.  Jurisp.  sections  899,  900; 
Pomeroy's  £q.  Remedies,  section  670. 

Two  of  the  leading  cases  in  America  an- 
nouncing this  rule  are  Dehon  v.  Foster,  4 
Allen  (Mass.)  545,  and  Cole  v.  Cunningham, 
133  U.  S.  107,  10  S.  Ct.  269,  35  U.  S.  (L.  ed.) 
538.  In  the  last  case  it  was  held  that  such 
proceedings  were  not  in  derogation  of  section 
1,  article  4,  of  the  Constitution  of  the  United 
States  providing  that  full  faith  and  credit 
shall  be  given  in  each  State  to  the  judgments 
of  another  State. 

This  question  has  received  elaborate  con- 
sideration in  recent  years  and  the  cases  oa 
the  subject  are  collected  and  classified  in 
notes  in  10  Ann.  Cas.  26,  21  L.R.A.  71,  and 
25  L.R.A.(N.S.)  267.  Two  recent  cases  are 
Jones  V.  Hughes,  156  la.  684,  137  N.  W.  1023. 
42  L.R.A.(N.S.)  502;  Freick  v.  Hinkly,  122 
Minn.  24,  141  N.  W.  1096,  46  L.R.A.(N.S.i 
605.  It  appears,  from  an  examination  of  the 
authorities  referred  to,  that  injunctions  have 
been  granted  against  suits  in  the  courts  of 
another  State  to  prevent  embarrassment,  op- 
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pression,  or  fraud,  to  prevent  evasion  of  domi- 
ciliary lawB,  where  insolvency  proceedings 
are  pending,  where  the  local  court  had  prior 
jurisdiction,  and  perhaps  other  cases. 

The  decisions  do  not  appear  to  be  .alto- 
gether agreed  as  to  what  circumstances  jus- 
tify such  relief.  It  would  be  perhaps  impos- 
sible to  state  a  rule  to  which  all  the  cases 
would  conform.  We  are  impressed  with  the 
idea  that  such  injunctions  have  in  some  of 
the  cases  been  improvidently  granted. 

[492]  We  indulge  ourselves  in  quotations 
from  the  opinions  of -three  eminent  judges 
who  have  had  occasion  to  consider  this  juris- 
diction of  courts  of  equity. 

Chancellor  Pitney,  of  New  Jersey,  observed : 

"But  on  general  principles,  equity  will  not 
interfere  with  the  right  of  any  person  to 
bring  an  action  for  the  redress  of  grievance 
— the  right  preservative  of  all  rights — except 
for  grave  reasons,  and  on  grounds  of  comity 
the  power  of  one  State  to  interfere  with  a 
litigant  who  is  in  due  course  pursuing  his 
rights  and  remedies  in  the  courts  of  another 
State  ought  to  be  sparingly  exercised.  .  .  . 
They  must  be  very  special  circumstances  that 
will  justify  this  court  in  restraining  the 
prosecution  of  an  equitable  action  already 
pending  in  a  court  of  ample  jurisdiction.  X 
speak  not  of  any  limitation  upon  the  power 
of  this  court,  but  upon  the  propriety  of  its 
exercise  in  the  particular  case.  Its  exercise 
is  not  to  be  properly  based  upon  any  theory 
that  this  court  knows  better  how  to  do  jus- 
tice than  the  court  of  last  resort  of  that 
commonwealth;  that  it  can  weigh  evidence 
better  or  more  justly  apply  to  the  facts  any 
general  principle  of  law  or  equity,  nor  upon 
the  ground ,  that  this  court  recognizes  differ- 
ent rules  of  law  or  of  equity  from  those  which 
obtain  in  the  commonwealth."  Bigelow  v. 
Old  Dominion  Copper  Min.  etc.  Co.  74  N.  J. 
Eq.  457,  71  Atl.  163. 

Chief  Justice  McClain  of  Iowa  said: 

"But,  beyond  the  prevention  of  some  threat- 
ened evasion  of  the  specific  laws  of  the  Stato 
intended  to  regulate  the  relations  of  its  citi- 
zens to  each  other  in  [493]  some  definite 
manner,  courts  have  been  reluctant  to  inter- 
fere with  the  exercise  of  the  undeniable  right 
of  a  resident  to  go  into  the  courts  of  another 
State  to  secure  such  relief  as  may  there  be 
available  to  him,  and  have  not  felt  justified 
in  scrutinizing  his  motive  in  doing  so."  Jones 
V.  Hughes,  156  la.  684,  137  N.  W.  1023,  42 
L.R.A.(N.S.)    502. 

Judge  Brewer,  while  on  the  supreme  court 
of  Kansas,  used  this  language: 

"The  question  is:  Under  what  circum- 
stances will  a  court  of  equity  restrain  a  party 
from  invoking  the  aid  of  the  courts  and  proc- 
esses of  another  State?  It  certainly  will  not 
do  that,  simply  to  compel  him  to  carry  on 
his  litigations  at  home.    It  will  not  act  upon 


the  basis  of  any  distrust  of  the  courts  of  a 
sister  State."     Cole  v.  Young,  24  Kan.  435. 

Tested  by  the  rules  expressed  in  the  above 
quotations  from  these  three  learned  jurists, 
we  think  that  the  bill  of  complaint  does  not 
state  a  case  which  entitles  it  to  the  relief 
here  sought. 

It  is  said  for  the  complainant  that  it  will 
be  unable  to  compel  the  attendance  of  any 
of  its  witnesses  in  the  Mississippi  court  and 
unable  to  procure  the  attendance  of  some  of 
them;  that  Fox's  contributory  negligence  will 
only  mitigate  his  damages  in  Mississippi  and 
will  not  bar  his  recovery  there  as  it  would 
in  Tennessee;  that  in  Mississippi  all  ques- 
tions of  negligence  and  contributory  negli- 
gence must  go  to  the  jury,  while  in  Tennes- 
see a  defendant  is  entitled  to  peremptory  in- 
structions as  to  these  matters,  under  certain 
circumstances.  Other  [494]  reasons  are  set 
out  why  it  would  be  more  convenient  for 
the  complainant,  and  more  to  its  advantage, 
to  have  Fox's  damage  suit  tried  in  Tennessee. 
While  some  of  the  decided  cases  would  ap- 
parently justify  an  injunction  in  favor  of  the 
complainant,  we  do  not  think  it  entitled  to 
such  relief  on  the  showing  it  has  made.  So 
far  as  we  can  see,  every  defense  available  to 
the  American  Express  Company  against  this 
damage  suit  in  Tennessee  will  likewise  be 
available  to  it  in  Mississippi.  The  accident 
occurred  in  Tennessee,  and  Tennessee  law  will 
doubtless  be  applied.  The  fact  that  the  pro- 
cedure in  Mississippi  differs  somewhat  from 
procedure  in  Tennessee  does  not  authorize 
the  exercise  of  the  jurisdiction  invoked.  We 
cannot  doubt  that  justice  will  be  adminis- 
tered in  the  Mississippi  courts,  nor  would  we 
feel  authorized  in  restraining  the  suit  in  Mis- 
sissippi merely  because  it  is  more  convenient 
for  the  complainant  to  litigate  such  matters 
in  Tennessee,  or  because  our  practice  may  be 
mrore  favorable  to  it.  It  may  be  more  con- 
venient for  Fox  to  litigate  in  Mississippi, 
and  more  to  his  advantage.  We  see  no  evi- 
dence of  fraud  or  oppression,  nor  any  attempt 
to  evade  domiciliary  laws. 

W^hat  we  have  heretofore  said,  however,  is 
not  absolutely  necessary  to  a  decision  of  this 
case.  Such  injunctive  relief  as  is  here  sought 
by  the  complainant,  in  all  the  cases  to  which 
our  attention  has  been  called,  has  been  ac- 
corded to  citizens  of  a  particular  State  in 
proceedings  against  citizens  of  the  same  State. 
We  know  of  no  case,  reaching  a  court  of  last 
resort,  where  an  [495]  injunction  has  been 
issued  in  behalf  of  a  nonresident  by  the  courts 
of  any  State  to  restrain  a  citizen  of  that 
State  from  suing  the  nonresident  in  another 
Stete. 

We  are  not  aware  that  this  identical  ques- 
tion has  heretofore  arisen^  but  we  think  there 
•  are  very  good  reasons  why  the  jurisdiction 
invoked  should  not  be  exercised  in  favor  of 
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a  nonresident,  at  least  in  a  case  involving 
such  facts  as  the  present  one. 

We  pass  the  suggestion  that  the  courts  of 
a  given  State  have  enough  to  do  when  they 
protect  the  rights  of  their  own  citizens  and 
citizens  of  other  States  within  their  borders. 
It  is  obvious,  however,  that  our  citizens 
should  not  be  restrained  from  asserting  their 
rights  against  any  person  in  other  forums, 
and  compelled  to  litigate  with  such  person 
in  our  own  courts,  unless  we  can  also  restrain 
that  person  from  litigating  elsewhere,  and 
force  him  to  yield  to  the  jurisdiction  of  our 
courts. 

From  the  statement  of  the  case,  it  appears 
that  the  American  Express  Company  has  not 
been  willing  to  submit  its  rights  to  the  courts 
of  Tennessee  in  the  matter  of  Fox's  claim 
for  damages.  Fox  first  sued  the  complainant 
in  the  circuit  court  of  Shelby  county,  and 
the  complainant — the  defendant  in  that  suit 
— forthwith  removed  the  case  to  the  federal 
court.  If  we  enjoin  Fox's  suit  in  Mississippi 
and  he  brought  another  suit  in  the  Tennessee 
courts  for  more  than  $3,000  or  for  $20,000, 
we  would  be  utterly  without  power  to  compel 
the  American  Express  Company  to  surrender 
to  this  jurisdiction.  It  would  be  entitled  by 
reason  of  diverse  [496]  citixenship  to  remove 
the  controversy  to  the  courts  of  the  United  • 
States,  and  judging  from  its  previous  course, 
the  American  Express  Company  would  do 
that  very  thing. 

If  the  case  were  removed  to  the  federal 
court,  Fox  would  be  inconvenienced  in  certain 
particulars,  just  as  the  complainant  claims  it 
will  be  inconvenienced  by  the  suit  in  Mis- 
sissippi. The  qiMntum  of  evidence  necessary 
to  take  the  case  to  the  jury  is  greater  in  the 
federal  courts  than  in  the  Tennessee  courts. 
The  fellow-servant  rule  has  broader  applica- 
tion in  the  federal  courts.  Proceedings  in 
the  federal  courts  are  more  expensive  and 
cannot  be  carried  on  upon  the  oath  of  a  poor 
person. 

It  is  true  that  inasmuch  as  the  complain- 
ant has  qualified  to  do  business  in  Tennessee, 
it  is  a  resident  of  Tennessee  for  certain  pur-  . 
poses.  Turcott  v.  Yazoo,  etc.  R.  Co.  101  Tenn.  • 
108,  45  S.  W.  1067,  40  L.R.A.  768,  70  Am. 
St.  Rep.  661 ;  Adams  v.  Chattanooga  Co.  128 
Tenn.  605,  161  S.  W.  1131,  L.R.A.1916F  907. 
The  American  Express  Company,  neverthe- 
less, is  still  a  resident  of  the  State  of  New 
York  for  jurisdictional  purposes,  so  as  to 
enable  it  to  remove  this  controversy  to  the 
courts  of  the  United  States. 

Inasmuch,  therefore,  as  we  would  be  un- 
able to  compel  the  complainant  to  submit  to 
our  jurisdiction,  should  we  enjoin  Fox's 
suit  in  Mississippi,  we  must  decline  for  that 
reason,  if  for  no  other,  to  grant  the  relief 
here  sought.  The  result  would  be  an  in  jus-* 
tice  to  a  citizen  of  this  State.    It  would  force 


him  without  doubt  [497]  to  suffer  much  of 
the  very  trouble  and  inconvenience  which 
the  complainant  seeks  to  obviate  for  itself. 

The  decree  of  the  court  of  civil  appeals 
and  the  decree  of  the  chancellor  will  be  re- 
versed, and  the  bill  dismissed  at  complain- 
ant's cost. 

Ov  Petition  to  Reheab. 
(August  15,  1916.) 

A  petition  to  rehear  is  filed,  which  points 
out  that  the  case  was  submitted  on  demurrer 
to  the  complainant's  bill,  and  challenges  the 
accuracy  of  the  statement  in  the  opinion 
that  "no  fraud  or  oppression  nor  any  attempt 
to  evade  domiciliary  laws"  appears,  on  the 
part  of  defendant  herein.  If  it  be  conceded 
that  on  the  former  hearing  the  court  did  not 
give  adequate  force  to  certain  charges  of  the 
bill  confessed  by  the  demurrer,  nevertheless 
the  result  must  remain  the  same.  As  noted 
in  the  opinion,  that  portion  criticized  as  just 
indicated  was  not  "absolutely  necessary  to  a 
decision  of  this  case." 

We  remain  unshaken  in  the  belief  that 
such  an  injunction  as  is  herein  sought  should 
not  be  granted  to  a  nonresident  complain- 
ant under  the  circumstances  appearing  in 
this  case.  The  observation  in  the  opinion 
that  litigation  might  not  be  pursued  in  the 
courts  of  the  United  States  upon  the  pau- 
per's oath  was  founded  upon  the  practice 
that  has  prevailed  therein  within  the  knowl- 
edge of  the  writer.  Our  attention  is  more- 
over called  to  a  rule  of  the  federal  district 
court  for  the  Western  Division  of  Tennessee, 
absolving  the  clerk  of  that  court  from  the 
duty  of  docketing  any  case  until  [4d8]  the 
plaintiff  makes  a  deposit  to  cover  ooeta. 
Whether  such  practice  and  rule  be  authorized 
by  federal  law,  it  is  not  for  us  to  say.  Thia 
matter  is  not  determinative  of  the  contro- 
versy before  us. 

We  are  the  better  satisfied  upon  recon- 
sideration that  we  properly  decided  this  case, 
and  the  petition  to  rehear  is  dismissed. 

HOTE. 

Power  of  Conrt  to  Enjoin  Prooeodinsa 
In  Another  State  or  Conntry. 

Introductory,  1150. 
General  Rule,  1151. 
Application  of  Rule,  1152. 


Introductory, 

The  earlier  cases  passing  on  the  power  of 
a  court  to  enjoin  proceedings  in  another  state 
or  country  are  collected  in  the  notes  to  Rader 
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V.  Stubblefield,  10  Ann.  Cas.  20;  Greer  v. 
Cook,  16  Ann.  Gas.  671;  Guggenheim  v.  Wahl, 
Ann.  Gas.  1913B  201;  and  Eingartner  v.  Illi- 
noia  Steel  Go.  59  Am.  St  Rep.  859,  879.  This 
note  presents  the  recent  cases  on  the  subject. 

General  Rule, 

It  has  been  repeatedly  held  that  a  court  of 
^equity  having  jurisdiction  of  a  person  may 
restrain  him  from  prosecuting  a  suit  in  an- 
other state  or  country.  Where  the  necessary 
parties  ar^  before  a  court  of  equity  it  is  im- 
material that  the  res  of  the  controversy  is 
beyond  the  territorial  jurisdiction  of  the 
•court.  Without  regard  to  the  situation  of  the 
subject-matter,  the  courts  consider  the  equi- 
ties between  the  parties  and  d^rees  in  per- 
sonam according  to  those  equities,  and  enforce 
obedience  to  their  decrees  by  process  in  per- 
sonam. However,  the  power,  involving  as  it 
does  an  interference  with  a  court  of  a  co-or- 
dinate jurisdiction,  is  one  which  is  to  be  exer- 
cised only  when  it  is  necessary  to  prevent 
fraud  or  injustice  and  not  from  considera- 
tions of  mere  convenience.  Equitable  Trust 
Co.  V.  Western  Pac.  R.  Co.  231  Fed.  478,  order 
reversed  231  Fed.  671,  145  G.  C.  A.  457 ;  Am- 
erican Seeding  Mach.  Co.  v.  Dowagiac  Mfg. 
Co.  241  Fed.  876, 164  C.  C.  A.  577 ;  Weaver  v. 
Alabama  Great  Southern  R.  Go.  (Ala.)  76  So. 
364;  Ambursen  Hydraulic  Constr.  Co.  v. 
Northern  Contracting  Co.  140  Ga.  1,  78  S.  E. 
340,  47  L.R.A.(N.S.)  684;  lUinois  Life  Ins. 
Co.  V.  Prentiss,  277  111.  383,  115  N.  E.  554; 
J&Yeick  V.  Hinkly,  122  Minn.  24,  141  N.  W. 
1096,  46  L.R.A.(N.S.)  695;  Wilser  v.  Wilser, 
132  Minn.  167,  156  N.  W.  271;  Fisher  v.  Pa- 
cific Mut.  L.  Ins.  Co.  112  Miss.  30,  72  So.  846; 
Federal  Trust  Co.  v.  Conklin  (N.  J.)  99  Atl. 
109 ;  Williams  v.  Williams,  83  Misc.  560,  145 
N.  Y.  S.  664;  Clark  v.  Banker's  Trust  Co.  99 
Misc.  300,  163  N.  Y.  S.  748;  Carpenter  v. 
HaneS)  162  N.  C.  46,  Ann.  Cas.  1915A  832,  77 
8.  E;  1101;  Hume  v.  Rice  <Ore.)  167  Pac. 
-578;  Pennsylvania  Coal  Co.  v.  Humey,  252 
Pa.  St.  664,  97  AtL  736;  Wade  v.  Crump 
(Tex.)  173  S.  W.  638;  International  Paper 
Co.  y.  Bellows  Falls  Canal  Co.  (Vt.)  100 
Atl.  684.  See  also  Grey  v.  Independent  Or- 
der of  Foresters  (Mo.)  196  S.  W.  779;  Sani- 
tary Street  Flushing  Mach.  Co.  v.  Studebaker 
Corp.  229  Fed.  591.    And  see  the  reported  case. 

Such  an  injunction  is  not  a  violation  of  the 
comity  existing  between  the  several  states, 
and  is  not  in  violation  of  the  Constitution  of 
the  United  States  and  the  laws  passed  under 
it  having  reference  to  the  full  faith  and  credit 
to  be  given  to  the  judicial  proceedings  in  an- 
other state.  The  court  has  the  power  to  pre- 
vent those  who  are  amenable  to  its  own  proc- 
esses from  instituting  or  carrying  on  suits 
in  other  states  which  will  result  in  injury  or 
fraud.    Clark  t.  Banker's  Trust  (Do.  supra. 


''It  is  now  settled  beyond  controversy  that 
the  exercise  of  this  power  of  restraint  by  the 
courts  of  a  state  over  its  own  citizens  dpes  not 
offend  the  Federal  Constitution,  especially 
sections  1  and  2,  art.  4,  guaranteeing  full 
faith  and  credit  in  each  state  to  the  judicial 
proceedings  of  the  several  states,  and  equali- 
ty of  privileges  and  immunities  for  their  cit- 
izens." Weaver  v.  Alabama  Great  Southern 
R.  Co.  (Ala.)  76  So.  364. 

In  Fisher  v.  Pacific  Mut.  L.  Ins.  Co.  112 
Miss.  30,  72  So.  846,  the  court  said:  "And  the 
rule  is  well  established  that  a  citizen  of  one 
state  may  be  enjoined  from  prosecuting  an  ac- 
tion against  another  citizen  of  the  same  state 
in  a  foreign  jurisdiction  for  the  purpose  of 
evading  the  law  of  his  own  state.  .  .  .  And 
this  rule  applies,  although  the  suit  enjoined 
has  been  commenced  in  another  state  before 
the  injunction  issues.  It  is  hardly  necessary 
to  say  that  the  above  rule,  to  the  effect  that  a 
citizen  of  one  state  may  be  enjoined  from 
prosecuting  an  action  against  another  citizen 
of  the  same  state,  applies  equally  when  an  in- 
junction is  sought  to  restrain  a  citizen  of  one 
state  from  prosecuting  an  action  against  a 
nonresident  corporation  doing  business  with 
lawful  authority  in  such  state." 

In  Federal  Trust  Co.  v.  Conklin  (N.  J.)  99 
Atl.  109,  it  was  said:  ''There  is  no  doubt 
about  the  power  of  a  court  of  equity  in  one 
state  to  restrain  its  citizens,  or  other  persons 
within  the  control  of  its  process,  from  prose- 
cuting suits  in  other  states,  if  the  prosecution 
of  such  suits  is  contrary  to  equity  and  good 
conscience,  and  to  the  injury  of  others.  In 
such  cases  the  courts  act  in  personam." 

Similarly  in  Freick  v.  Hinkly>  122  Minn. 
24,  141  N.  W.  1096,  46  L.R.A.(N.S.)  695,  it 
was  said :  "That  the  courts  of  a  state  may,  in 
a  proper  case,  enjoin  one  citizen  of  the  state 
from  prosecuting  a  suit  against  another  cit- 
izen of  the  state  in  the  courts  of  a  sister  state 
is  well  settled  and  is  supported  by  numerous 
authorities." 

Likewise,  in  Carpenter  v.  Hanes,  162  N.  C. 
46,  Ann.  Cas.  1915A  832,  77  S.  E.  1101,  the 
court  said:  "There  are  many  cases  that  hold 
that  the  courts  of  a  state  where  both  parties 
are  domiciled  may  restrain  the  prosecution  of 
suits  between  parties  in  a  foreign  jurisdic- 
tion." 

In  Grey  v.  Independent  Order  of  Foresters 
(Mo.)  196  S.  W,  779,  the  court  said:  "In  or- 
der that  full  and  complete  justice  may  be  done 
between  the  parties  and  the  rights  of  each  be 
fully  protected  a  court  of  equity  may,  and  in 
a  proper  case  will,  restrain  a  party  from  insti- 
tuting or  continuing  the  prosecution  of  a  suit 
at  law  involving  the  same  matter  then  to  be 
adjudicated  in  the  equity  court;  this,  too,  re- 
gardless of  whether  the  suit  at  law  is  begun  in 
a  domestic  or  a  foreign  jurisdiction.  .  .  . 
A  court  of  equity  in  restraining  the  prosecu- 


1152 


CITE  THIS  VOL.  ANN.  CAS.  1918B. 


tion  of  an  action  at  law  does  not  undertake  to 
restrain  the  court.  Its  process  is  not  directed 
to  the^  court,  but  to  the  party  litigant.  Its  ac- 
tions and  its  judgment  is  in  personam  only, 
and  while  a  party  restrained  may  be  dealt 
with  for  violating  the  restraining  order,  the 
jurisdiction  of  the  court  in  which  his  action 
is  pending  is  not  affected  by  the  restraining 
order." 

In  American  Seeding  Mach.  Co.  v.  Dowagiac 
Co.  241  Fed.  875,  154  C.  C.  A.  577,  it  was 
said:  "It  is  the  general  rule,  strongly  forti- 
fied by  both  reason  and  authority,  that  one 
vill  not  be  restrained  by  injunction  from  pro- 
ceeding with  a  pending  suit  in  equity  in  the 
courts  of  another  jurisdiction,  either  state  or 
federal,  except  to  prevent  a  manifest  wrong  or 
injustice,  or  otherwise  stated,  unless  it  clear- 
ly appears  that  full  and  complete  relief  cannot 
be  obtained  in  such  pending  suit.  Ordinarily 
the  court  which  first  acquires  jurisdiction  re- 
tains it  free  from  interference  from  other 
courts." 

Application  of  Rule. 

In  Wade  v.  Crump  (Tex.)  173  S.  W.  538, 
where  it  appeared  that  the  parties  resided  in 
the  same  state,  and  that  one  had  sued  the 
other  in  a  sister  state,  the  court  in  vacating  a 
temporary  injunction  said:  "If  full  and  com- 
plete justice  may  be  done  as  between  citizens 
of  the  same  state  in  a  suit  in  the  courts  of  a 
sister  state,  a  court  of  this  state  will  not  in- 
terfere to  prevent  the  foreign  suit  unless 
there  is  oppression  or  fraud.  And  the  fact 
that  the  defendant  who  is  sued  in  the  courts 
of  a  sister  state  prefers  to  have  the  matter 
determined  by  the  courts  of  his  domicil  is  no 
ground  for  an  injunction  against  the  plaintiff, 
if  the  courts  have  concurrent  jurisdiction." 

In  Freick  v.  Hinkly,  122  Minn.  24,  141  N. 
W.  1096,  46  L.R,A.(N.S.)  695,  it  appeared 
that  both  parties  to  the  suit  were  residents  of 
Minnesota,  and  that  one  had  brought  suit 
against  the  other  in  New  Jersey  to  recover  on 
four  promissory  notes  executed  and  made  pay- 
able in  Minnesota.  In  denying  an  injunction 
against  the  prosecution  of  the  action  in  New 
Jersey,  the  court  said:  "The  question  is,  un- 
der what  circumstances  will  a  court  of  equity 
restrain  a  party  from  invoking  the  aid  of  the 
courts  and  processes  of  another  state?  It  cer- 
tainly will  not  do  that,  simply  to  compel  him 
to  carry  on  his  litigation  at  home.  It  will 
not  act  upon  the  basis  of  any  distrust  of  the 
courts  of  a  sister  state.  ...  To  warrant 
such  an  injunction,  some  sufficient  ground  for 
the  interposition  of  a  court  of  equity  must  be 
shown.  Perhaps  the  most  common  ground  for 
such  action  is  that  the  prosecution  of  the  for- 
eign suit,  if  permitted,  would  result  in  evad- 
ing some  law  that  applies  in  the  state  in 
which  the  parties  reside.     Courts  will  inter- 


vene where  a  suit  is  brought  in  a  foreign 
court  to  evade  exemption  laws,  or  where  a 
creditor  proceeding  in  the  foreign  jurisdiction 
would  secure  a  preference  forbidden  by  the 
state  of  hiB  residence,  or  perhaps  where  an  ac- 
tion in  the  state  of  residence  was  prior  in 
time,  or,  as  said  in  Hawkins  v.  Ireland: 
'Whenever  the  facts  of  the  case  make  such  re- 
straint necessary  to  enable  the  court  to  do 
justice,  and  prevents  one  citizen  from  obtain- 
ing an  inequitable  advantage  over  other  cit- 
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izens. 

In    Ambursen    Hydraulic    Constr.    Co.    v. 
Northern  Contracting  Co.  140  Ga.  1,  78  S.  E. 
340,  47  L.R.A.(N.S.)  684,  the  plaintiff  was  a 
New  Jersey  corporation,  and  the  defendant 
was  a  New  York  corporation.     Hie  plaintiff 
had  contracted  with  the  defendant  to  do  cer- 
tain work  in  Georgia.     After  the  work  was 
under  way  the  defendant  sued  the  plaintiff  in 
Georgia,  for  a  breach  of  the  contract.    Before 
that  action  was  brought  to  trial,  the  plaintiff 
sued  the  defendant  in  New  York,  also  ally- 
ing a  breach  of  the  contract.    The  defendant 
sought  an  injunction  in  Georgia  to  restrain 
the  prosecution  of  the  action  pending  in  New 
York.     In  denying  the  injunction,  the  coiirt 
said:     "The  general  rule  is  well  settled  that 
the  pendency  of  a  suit  in  one  state  between 
the  same  parties  and  for  the  same  cause  of  ae> 
tion  furnishes  no  cause  to  stay  or  abate  a  new 
suit  brought  in  a  court  of  another  state.    .    .    . 
The    more   common    instance    of    the    appli- 
cation of  this  rule  is  where  the  plaintiff  in  the 
first  suit  is  also  the  plaintiff  in  the  second  ac- 
tion.    The  rule,  however,  is  not  limited  to 
cases  wh^re  the  plaintiff  in  both  suits  is  the 
same  person.    If  each  of  the  parties  to  a  coo- 
tract  claims  that  the  other  has  breached  it, 
each  WQuld  be  entitled  to  sue  for  the  breach. 
The  defendant  in  the  first  suit  could  recoup 
his  damages  of  the  plaintiff  in  that  suit,  but 
this  right  would  not  forbid  his  going  into  an- 
other state,  where  his  adversary  resides,  and 
there  bringing  a  suit  to  recover  damages  for 
a  breach  of  the  contract.    If  the  defendant  in 
such  case  can  place  his  claim  for  damages  in  a 
more  favorable  condition  to  obtain  redress;  if 
his  remedy  in  the  state  of  his  adversary  par- 
ty is  more  comprehensive,  no  sound  reason  ap- 
pears to  us  why  he  may  not  go  into  the  state 
of  the  other  party  to  the  contract    alleged  to 
have  been  breached  and  sue  him  there.     It 
would  be,  indeed,  anomalous  for  a  resident  of 
one  state,  claiming  an  action  for  breach  of 
contract,  to  leave  his  own  jurisdiction  to  sue 
for  its  breach,  and  to  set  up  such  prior  suit 
in  abatement  of  an  action  brought  by  the  de- 
fendant against  him  in  his  own  state  to  re- 
cover damages  for  a  breach  of  .the  same  con- 
tract.   To  grant  such  a  privilege  would  be  to 
allow  a  citizen  of  a  state  to  evade  its  laws  of 
remedial  procedure,  by  instituting  a  suit  in  a 
foreign  jurisdiction.    Hence  we  conclude  that 
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tlie  rule  tliat  the  pendency  of  a  prior  suit  in 
one  state  cannot  be  pleaded  in  abatement  of  a 
suit  between  the  same  parties  for  the  same 
cause  of  action  in  a  court  of  another  state  ap- 
plies as  well  where  the  second  suit  is  insti- 
tuted by  the  defendant  in  the  first  suit  as 
"Where  the  plaintiff  in  both  actions  is  the 
same  person.  The  circumstance  that  one  of 
the  suits  may  be  pending  in  a  court  of  equity 
and  the  other  in  a  court  of  law  does  not  alter 
the  principle." 

In  Illinois  L.  Ins.  Co.  v.  Prentiss,  277  111. 
383,  116  N.  E.  654,  it  appeared  that  the  bene- 
ficiary of  a  life  insurance  policy  was  a  resi- 
dent of  Illinois,  and  that  the  insurer  was  an 
Illinois  corporation.     It  also  appeared  that 
the  beneficiary  hod  filed  r.  suit  on  the  policy 
in  Illinois,  and  that  he  intended  to  institute 
another  suit  on  the  same  policy  in  Missouri 
where  a  verdict  may  be  returned  by  three- 
fourths    of    the    members    of   a   jury.      The* 
insurer    sought    an    injunction    to    restrain 
the  institution  of  a  suit  in  Missouri  or  in 
any   other   jurisdiction  where   the   right   of 
trial  by  jury  was  different  from  that  then 
existing  in  the  state  of  Illinois.     The  court 
holding    that    the    appellee    had    failed    to 
show   any   groiuid   which   would   warrant  a 
court    of    equity    in    restraining    appellant 
from  bringing  suit  in  the  state  of  Missouri  or 
in  any  other^  foreign  jurisdiction,  said:   "A 
court  of  equity  has  power  io  restrain  a  person 
within  its  jurisdiction  from  beginning  a  suit 
against  the  complainant  in  a  foreign   state 
which  will  result  in  a  fraud  or  gross  wrong 
or  oppression.     (Royal  League  v.  Kavanagh, 
233  111.  175.)     As  we  said  in  that  case,  tAis 
jurisdiction  rests  upon  the  authority  vested 
in  courts  of  equity  over  persons  within  the 
limits  of  their  jurisdiction  and  amenable  to 
process  to  stay  acts  contrary  to  equity  and 
good  conscience,  but  the  prosecution  of  a  suit 
in  a  foreign  jurisdiction  v/ill  not  be  restrained 
unless  a  clear  equity  is  presented  requiring 
the  interposition  of  the  court  to  prevent  a 
manifest  wrong  and  injustice.     A  party  has 
the  legal  right  to  bring  his  action  in  any 
court  which  has  jurisdiction  of  the  subject- 
matter  and  which  can  obtain  jurisdiction  of 
the  parties.    Should  he  begin  two  suits  with- 
in the  same  jurisdiction,  the  pendency  of  the 
suit  first  brought  may  be  pleaded  in  abate- 
ment of  the  later  proceeding.    This  is  not  true 
of  suits  brought  in  different  jurisdictions  up- 
on the  same  cause  of  action.    The  mere  pen- 
dency of  a  suit  in  a  sister  state  or  in  a  court 
of  the  United  States  cannot  be  pleaded  in 
abatement  of  a  proceeding  in  a  state  court. 
While  the  doctrine  announced  in  the  Kava- 
nagh case,  supra,  is  now  applied  in  every  jur- 
isdiction in  the  Union,  this  power  is  sparingly 
exercised,  and  it  is  only  where  it  clearly  ap- 
pears that  the  prosecution  of  an  action  in  a 
foreign  state  will  result  in   a   fraud,  gross 
Ann.  Cas.  1018B.— 73. 


wrong  or  oppression,  that  a  court  of  equity 
will  interfere  with  the  general  right  of  a  par- 
ty to  press   his   action   in   any   jurisdiction 
which  he  may  see  fit  and  in  as  many  of  them 
as  he  chooses  and  restrain  him  from  prosecu- 
tion of  such  a  suit.    A  suit  against  appellee 
on  a  policy  of  insurance  is  a  transitory  ac- 
tion.    Appellee  is  licensed  to  do  business  in 
the  state  of  Missouri  and  has  agents  there  u^- 
on  whom  service  of  process  may  be  had.    Ap- 
pellant has  the  legal  right  to  bring  his  action 
against  appellee  on  this  policy  of  insurance  in 
the  state  of  Missouri,  and  this  right  will  not 
be  interfered  with  unless  a  clear  equity  is 
presented  requiring  the  interposition  of  the 
court  to  prevent  a  manifest  wrong  or  injury. 
The  bare  fact  that  a  suit  on  this  policy  has 
been  begun  and  is  now  pending  in  this  state, 
in  the  absence  of  equitable  considerations,  fur- 
nishes no  ground  to  enjoin  appellant  from  su- 
ing his  claim  in  a  foreign  jurisdiction,  al- 
though the  cause  of  action  is  the  same  and 
arises  out  of  the  contract  of  insurance  in- 
volved in  the  litigation  in  the  circuit  court  of 
Cook  county.     Before  the  prosecution  of  the 
second  suit  in  a  foreign  jurisdiction  will  be 
enjoined  the  propriety  and  necessity  of  confin- 
ing the  litigation  to  the  court  in  which  the 
first  suit  is  instituted  must  appear.    That  it 
may  be  inconvenient  for  appellee  to  go  to  a 
foreign  state  to  try  the  sidt,  or  that  the  main- 
tenance of  two  suits  will  cause  double  litiga- 
tion and  added  expense,  is  insufficient  cause 
for   injunction  against  prosecuting  the  suit 
proposed  to  be  brought  in  the  state  of  Mis- 
souri and  does  not  justify  any  interference  by 
a  court  of  equity." 

In  Wilser  v.  Wilser,  132  Minn.  167,  156  N. 
W.  271,  it  appeared  that  on  the  death  of  an 
insured  several  claimants  instituted  suits 
against  the  insurance  company  to  recover  on 
the  benefit  certificate,  the  widow  bringing 
suit  in  North  Dakota,  and  other  rela- 
tives of  the  insured  instituting  an  action  on 
the  same  certificate  in  Minnesota.  The  insur- 
er appeared  in  the  latter  action,  and  inter- 
posed a  defense  and  made  application  for  an 
order  of  interpleader  of  the  widow,  and  for 
permission  to  pay  the  amount  of  the  benefit 
certificate  into  court  and  for  an  order  enjoin- 
ing the  further  prosecution  of  the  action  in 
North  Dakota.  In  affirming  an  order  res- 
training the  prosecution  of  the  North  Da- 
kota suit,  the  court  said:  ''The  facts  stated' 
bring  the  case  within  the  statute  as  well  as 
within  the  common-law  rule  of  interpleader, 
and  we  hold  that  the  relief  applied  for 
by  defendant  was  properly  granted.  .  .  . 
Defendant  is  in  the  position  of  a  stakeholder,, 
having  a  fund  in  its  hands  to  which  con- 
fiicting  claims  are  made,  by  different  persons.. 
On  the  record  before  us  it  is  clear  that 
the  association  is  not  liable  to  both. 
The  association  is  confronted  with  separate* 
actions  brought  by  such  conflicting  claimants^ 
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one  in  North  Dakota  and  one  in  Minnesota. 
The  matter  in  issue  is  the  same  in  both.  It 
would  be  an  injustice  to  defendant  to  compel 
it  to  conduct  its  defense  in  both  actions, 
when  the  claimants  are  all  within  this  state, 
and  the  rights  of  all  may  be  fully  adjudicated 
in  the  action  pending  therein.  Plaintiffs 
reside  in  Missouri  but  by  bringing  their  ac- 
tion in  this  state  they  have  submitted  to  the 
jurisdiction  of  the  court  and  will  be  concluded 
by  the  judgment  rendered  therein.  Appellant 
clainiB  to  be  a  citizen  of  the  state  of  North 
Dakota,  but  she  in  fact  resides  in  this  state, 
and  in  the  county  wherein  this  action  is  pend- 
ing. Defendant  has  no  other  legal  remedy  to 
avoid  the  situation,  and  there  is  no  suggestion 
of  collusion  between  it  and  the  plaintiffs. 
...  And  the  fact  that  appellant  may  be  re- 
quired to  submit  the  evidence  of  Dakota  wit- 
nesses by  deposition  is  not  a  sufficient  reason 
for  denying  to  defendant  the  relief  sought. 
The  further  contention  of  appellant  that  the 
court  below  had  no  jurisdiction  or  authority 
to  restrain  the  prosecution  of  her  Dakota  ac- 
tion is  not  sustained.  As  heretofore  stated 
appellant  in  fact  resides  in  this  state,  and 
her  claim  of  citizenship  in  North  Dakota  does 
not  overcome  that  conceded  fact.  The  court 
had  jurisdiction  over  her  person,  and  was 
authorized  to  restrain  her  from  the  pr(Osecu- 
tion  of  her  action  in  the  other  state.  All  her 
rights  may  be  protected  in  this  action." 

In  Pennsylvania  Coal  Co.  t.  Hurney,  252 
Pa.  St.  564,  97  Atl.  736,  the  defendant  sub- 
mitted to  the  court  the  following  question: 
^'Should  a  preliminary  injunction  granted  ( ex 
parte)  to  restrain  one  from  proceeding  with 
a  tort  action,  which  action  is  concededly 
transitory,  and  pending  in  a  foreign  jurisdic- 
tion in  which  jurisdiction  the  plaintiff  cor- 
poration (defendant  in  the  tort  action)  has 
property,  transacts  business  and  has  desig- 
nated an  agent  to  accept  process  in  conformi- 
ty with  the  law  of  such  jurisdiction,  be  con- 
tinued until  final  hearing,  where  the  jurisdic- 
tion of  the  sister  state  in  the  tort  action  is 
admitted  and  where  no  substantive  testimony 
is  produced  at  the  preliminary  hearing,  to 
show  fraud,  embarrassment  or  oppression?" 
It  appeared  that  an  employee,  after  receiving 
a  personal  injury,  instituted  suit  in  New 
York  to  recover  damages,  and  a  summons  was 
served  on  his  employer's  representative  in 
that  state.  The  jurisdiction  of  the  tribunal 
in  which  the  action  was  brought  was  admit- 
ted, but  it  was  contended  by  the  employer 
that  the  prosecution  of  the  action  should  be 
restrained,  because  the  evidence  showed  that 
prejudice  would  inure  to  the  appellee.  The 
•court,  deciding  that  the  question  submitted  to 
it  should  be  answered  in  the  negative,  held 
that  there  was  nothing  to  justify  the  conclu- 
sion that  the  employee  had  instituted  his  ac- 
tion in  another  state,  in  order  to  evade  the 


laws  of  his  home  state,  or  that  the  trial  of  the 
case  in  the  jurisdiction  chosen  by  him  would 
to  any  degpree  bring  about  that  result. 

In  Weaver  v.  Alabama  Great  Southern  R. 
Co.  (Ala.)  76  So.  364,  it  appeared  that  a  resi- 
dent of  Alabama  sued  in  Georgia  for  personal 
injuries  received  in  Alabama.  The  law  of 
Georgia  regarding  contributory  negligence 
was  shown  to  be  much  more  favorable  to  the 
plaintiff  than  that  of  Alabama.  It  was  held 
that  the  prosecution  of  the  suit  in  Georgia 
was  properly  enjoined,  because  it  was  brought 
to  evade  the  law  of  the  domicil  of  the  par- 
ties. 

In  Federal  Trust  Co.  v.  Conklin  (N.  J.)  99 
Atl.  109,  it  appeared  that  an  assignor  had  a 
deposit  with  a  trust  company,  and  that  this 
deposit  amounted  to  less  than  the « aggregate 
total  of  two  unmatured  notes  which  the  trust 
company  held  against  the  assignor.     It  also 

*  appeared  that  the  assignor  resided  in  a  differ- 
ent state  from  the  trust  company  and  that  hi^ 
assignee  was  a  resident  of  the  same  state  as 
the  trust  company  and  also  maintained  a^  res- 
idence in  the  state  where  the  assignor  resid- 
ed. Gn  the  company's  refusal  to  pay  the  as- 
signee the  balance  which  the  assignor  had  on 
deposit,  he  instituted  proceedings  by  attach- 
ment against  the  trust  company  in  the  courts 
of  the  state  where  the  assignor  resided  for 
the  recovery  of  the  amount  of  his  balance. 
The  trust  company  sought  to  have  the  as- 
signee permanently  restrained  from  prosecut- 
ing the  attachment  proceedings  in  a  foreign 
state,  and  to  compel  him  to  litigate  his  differ- 
ences against  the  company  in  the  courts  of  the 
state  where  the  trust  company  had  its  place 
of  business.  Denying  an  injunction  the  court 
said:  "In  the  present  case,  Mr.  Conklin,  in- 
dividually, is  not  sought  to  be  restrained;  it 
is  against  him  in  his  capacity  as  assignee  of 
a  New  York  estate,  which  he  is  administering, 
under  the  authority  of  the  laws  and  the  con- 
trol of  the  courts  of  that  state,  that  the  in- 
junction is  sought.    Individually,  Mr.  Conklin 

•  is  domiciled  in  this  state;  officially,  as  as- 
signee, his  domicil  is  in  New  York.  The  at- 
tachment case  pending  in  the  New  York  su- 
preme court  was  instituted  by  him  as  as- 
signee, and  not  in  his  individual  capacity.  As 
assignee,  it  was  his  right  and  duty  to  resort 
to  the  aid  of  the  court  to  collect  the  insol- 
vent's estate ;  and  the  fact  that  he  chose  a 
court  in  New  York  which  may  entertain  a  dif- 
ferent view  of  the  law  regarding  complain- 
ant's right  to  set  off  against  the  debt  due  the 
assignor  the  debt  owing  by  the  assignor  to  the 
complainant,  from  that  which  it  is  thought 
the  courts  of  this  state  may  hold,  does  not 
present  any  grounds  for  the  interference  of 
this  court  in  the  matter.  Certainly  the  de- 
fendant has  the  same  right  to  select  the  court 
in  which  he  thinks  his  contentions  and  his 
view  of  the  law  will  be  sustained  that  com- 
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plainant  Jum  to  select  a  court  in  which  it 
thinks  it  can  defeat  these  contentions  or  can 
obtain  the  benefit  of  a  different  rule  of  law." 
In  Searchlight  Horn  Co.  v.  American 
Oraphophone  Co.  240  Fed.  745,  it  appeared 
that  the  plaintiff  was  a  New  York  corpora- 
tion^  and  that  the  defendant  maintained  an 
o£5ce  in  Connecticut.  It  also  appeared  that 
the  plaintiff  had  previously  instituted  an  in- 
fringement suit  in  California  against  a  West 
Virginia  corporation.  This  suit  resulted  far 
vorably  to  the  plaintiff,  who  thereafter  made 
A  motion  in  the  California  oourt  for  leave  to 
file  a  supplementary  bill  of  complaint  bring- 
ing in  the  American  Oraphophone  Company, 
AS  a  party  defendant,  whereupon  that  com- 
pany sought  an  injunction  in  the  district 
court  of  Connecticut  to  enjoin  the  plaintiff 
from  impleading  it  as  a  party  defendant  in 
the  infringement  suit  which  was  then  pending 
in  California.  The  motion  for  an  injunction 
was  denied,  the  court  saying:  ^'A  motion  by 
the  plaintiff  is  now  pending  in  the  California 
case  for  leave  to  file  a  supplementary  bill  of 
complaint  making  the  American  Graphophone 
Company  a  party  defendant,  and  for  a  decree 
to  the  effect  that  the  American  Graphophone 
Company  committed  the  acts  of  infringement 
therein  complained  of  and  proved,  and  for  a 
judgment  for  profits  and  damages  against  the 
American  Graphophone  Company  for  the  six 
years  prior  to  the  commencement  of  the  Cali- 
fornia action.  The  purpose  of  the  present  mo- 
tion and  rule  is  to  restrain  the  plaintiff  from 
prosecuting  this  motion  in  California.  All 
of  the  infringing  articles  had  been  supplied 
by  the  American  Graphophone  Company  to 
the  Columbia  Graphophone  Company  for  the 
purposes  of  the  sale,  the  latter  corporation 
being  the  sales  agent  of  the  American  Grapho- 
phone Company.  All  of  the  capital  stock  of 
the  Columbia  Graphophone  Company  is  under 
the  full  and  complete  control  and  manage- 
ment of  the  American  Graphophone  Company, 
and  the  .Columbia  Graphophone  Company  has 
been  and  is,  as  a  matter  of  fact,  a  mere  name 
under  which  the  defendant  herein  has  con- 
•ducted  its  business.  Its  stores  have  been 
rented  for  it  by  the  American  Graphophone 
Company,  and  all  of  its  goods  belong  to  the 
American  Graphophone  Company,  as  do  all 
the  proceeds  of  the  sales,  and  the  Columbia 
Graphophone  Company  has  made  no  profits 
and  received  no  compensation  whatever  for  its 
handling  of  the  American  Graphophone  Com- 
pany's goods,  and  all  the  acts  and  doings  of 
the  Columbia  Graphophone  Company  have, 
as  a  matter  of  fact,  been  the  acts  and  doings 
of  the  defendant  herein,  doing  business  under 
the  name  of  the  Columbia  Gi'aphophone  Com- 
j[»any.    Moreover,  the  action  in  the  California 


suit  against  the  Columbia  Graphophone  Com- 
pany was  openly  defended  by  counsel  em- 
ployed by  the  defendant  herein,  who  had  the 
conduct  and  management  of  the  litigation, 
and  with  full  knowledge  of  opposing  counsel. 
Clearly  this  court  has  no  power  to  take  any 
action  which  will  take  from  the  final  decree  to 
be  entered  in  the  California  case  the  force  and 
effect  to  which  it  is  clearly  entitled.  Al- 
though the  American  Graphophone  Company 
was  not  a  party  of  record  to  the  California 
litigation,  its  conduct  in  taking  part  in  and 
managing  the  litigation  makes  it  bound  by 
any  judgment  therein  as  fully  and  to  the 
same  extent  as  though  it  were  a  party  to  the 
record." 

In  Williams  v.  Williams,  83  Misc.  560,  145 
N.  Y.  S.  564,  it  appeared  that  the  parties  to 
the  suit  were  copartners  at  the  time  of  its 
commencement.  It  also  appeared  that  the 
plaintiff  had  previously  sued  the  defendant 
for  a  dissolution  of  the  copartnership  and  for 
the  appointment  of  a  receiver.  The  receiver 
was  duly  appointed  by  proceedings  had  in  the 
court  below  and  subsequently  the  defendant 
instituted  suit  in  a  foreign  state  against  the 
plaintiff  for  the  appointment  of  a  receiver  in 
that  state  and  for  a  dissolution  of  the  copart- 
nership. Whereupon  the  plaintiff  instituted 
in  the  courts  of  the  same  state,  in  which  he 
had  brought  his  first  suit  against  the  defend- 
ant, a  second  action  to  restrain  and  enjoin  the 
defendant  from  prosecuting  or  taking  any 
steps  or  proceedings  in  the  suit  brought  by 
him  in  the  foreign  state.  In  granting  the 
plaintiff's  motion  to  continue  the  injunction 
pendente  lite,  the  oourt  said:  "While  proceed- 
ings in  this  state  for  the  dissolution  of  a  co- 
partnership and  the  appointment  of  a  receiver 
have  no  extraterritorial  effect  over  the  dispo- 
sition or  possession  of  property  situate  in  a 
sister  state,  except  as  they  noay  be  permitted 
to  have  effect  through  the  courtesy  of  the 
courts  of  that  state,  nevertheless  it  seems  to 
be  settled  that  the  courts  of  this  state  have 
authority  to  act  upon  residents  of  this  state 
personally  with  reference  to  suits  in  a  sister 
state,  as  the  ends  of  justice  noay  require,  and, 
with  that  view,  to  order  them  to  take  or  omit 
to  take  any  steps  or  proceedings  in  the  same 
state  or  a  sister  state." 

It  has  been  held  that  where  a  resident  cred- 
itor proceeds  by  attachment  in  the  courts  of 
his  own  state  against  the  property  of  his  debt- 
or, there  is  no  cause  for  interference  by  in- 
junction on  the  part  of  the  courts  of  the  debt- 
or's domicil,  even  though  the  creditor  is  tem- 
porarily found  within  the  jurisdiction  of  the 
latter  court.  Carpenter  v.  Hanes,  162  N.  O. 
46,  Ann.  Caik  1915A  832,  77  S.  E.  IIOL 
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Adjoining  Landowners  —  Orerhangins 
Treo  *  Rigl&t  to  Cut  to  Line. 

When  the  base  of  a  tree  is  wholly  on  the 
land  of  one  owner,  the  whole  tree  is  his  with- 
out reference  to  its  ramifications,  the  word 
"trunk"  meaning  the  body  of  the  tree  at  and 
above  the  surface  of  the  soil;  but  where  a 
tree  stands  wholly  on  the  ground  of  one  any 
part  overhanging  the  land  of  an  adjoining 
owner  may  be  cut  off  by  the  latter  at  the 
division  line,  if  done  without  a  trespass;  but 
tlie  rule  is  different  where  the  tree  stands  on 
a  division  line  and  is  one  in  which  both  the 
adjoining  landowners  have  an  interest. 

[See  note  at  end  of  this  case.] 

Telegraphs  and  Telephones  —  Right  of 
Way  —  Incidental  Rights  —  Contract 
with  Railroad. 

In  an  action  of  trespass  ofi  the  freehold 
for  damages  for  the  cutting  of  parts  of  shade 
trees  on  plaintiff's  ground  overhanging  a  rail- 
road right  of  way,  a  contract  between  the 
railroad  and  the  defendant  telegraph  company 
permitting  the  construction  of  a  telegraph 
line  over  the  right  of  way  for  the  joint  use 
of  the  railroad  and  the  company  is  admissible 
as  showing  that  the  telegraph  company  had 
derived  from  the  railroad  the  right  to  con- 
struct the  line  with  rights  incidental  thereto. 

[See  generally  2  Ann.  Cas.  642;  12  Ann. 
Cas.  251.] 

Same. 

A  railroad  might  properly  empower  a  tele- 
graph company  to  construct  and  maintain  a 
line  over  its  right  of  way  for  the  joint  use 
of  the  railroad  and  company,  preference  being 
given  to  the  railroad's  use  in  the  moving  of 
trains,  as  the  exercise  of  such  right  was  in 
furtherance  of  the  duty  to  move  its  trains. 

Exceptions  from  Addison  County  Court: 
Miles,  Judge. 

Action  by  Joseph  B.  Cobb,  plaintiff,  against 
Western  Union  Telegraph  Company,  defend- 
ant. Judgment  for  defendant.  Plaintiff  al- 
leges exceptions.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

Leroy  C.  Russell  for  plaintiff. 
E.  W.  lAiwrence  for  defendant. 

[343]  Hasklton,  J. — This  is  an  action  of 
trespass  on  the  freehold  brought  to  recover 
damages  for  the  cutting  of  portions  of  certain 
ijhade  trees  in  front  of  the  plaintiff's  house 
5n  Middlebury. 


The  plaintiff's  premises  adjoined  the  right 
of  way  of  the  Rutland  Railroad  Company: 
the  dividing  line,  as  agreed  to  on  the  trial, 
being  the  easterly  face  of  a  certain  wall. 

The  trees,  two  in  number,  upon  which  the 
cutting  was  done,  [344]  were  not  line  trees, 
but  stood  upon  the  premises  of  the  plaintiff 
a  short  distance  westerly  of  the  dividing 
line;  though  some  of  the  limbs  and  branches 
of  both  and  what  the  exceptions  call  "the 
main  trunk"  of  one  overhung  the  right  of 
way. 

Upon  the  trial  it  appeared  that  the  de- 
fendant by  its  servants  and  agents  cut  cer- 
tain branches  from  both  trees,  where  they 
overhung  the  right  of  way,  and  cut  off  the 
main  trunk  of  one  of  the  trees  at  a  point 
where  such  trunk  overhung  the  right  of  way. 

The  defendant,  the  Western  Union  Tele- 
graph Company,  relied,  for  its  right  to  do  the 
cutting,  upon  a  contract  with  the  Rutland 
Railroad  Company,  by  the  terms  of  which, 
among  other  things,  a  joint  line  of  telegraph 
poles  and  lines  along  the  railroad  company's 
right  of  way  was  to  be  maintained  and  re* 
newed  by  the  telegraph  company  for  the 
transaction  thereover  of  both  railroad  busi- 
ness and  commercial  telegraph  business. 
Trial  by  jury  was  had,  and  yerdict  and  judg- 
ment were  for  the  defendant. 

It  seems  clear  that  the  railroad  company 
might  have  done  this  cutting  on  its  right  of 
way,  of  which  it  had  a  deed. 

When  the  base  of  a  tree  is  wholly  on  the 
land  of  one  owner,  the  whole  tree  is  his  with- 
out reference  to  its  ramifications.  Some 
confusion  has  been  caused  by  the  use  of  the 
word  "trunk,"  but  in  Skinner  v.  Wilder,  38 
Vt.  115,  88  Am.  Dec.  645,  our  Court,  in  a 
thoroughly  considered  opinion  by  Judge  Peek, 
calls  the  trunk  "the  body  of  the  tree  above 
the  surface  of  the  soil,"  and  this  means  the 
body  of  the  tree  at  the  surface  of  the  soil. 
We  do  not  here  traverse  the  ground  gone 
over  in  that  opinion.  We  merely  note,  for 
the  convenience  of  future  students,  that  the 
case  from  Popham,  there  cited  as  Miller  v. 
Fondyce,  is  in  fact  Mitten  v.  Faudrye,  that 
the  case  cited  as  Holden  v.  Coates  is,  to  be  cor- 
rect, Holder  v.  Coates;  and  that  Norris  v. 
Baker  is  to  be  found  at  page  106  of  3  Bui- 
strode,  instead  of  at  page  178  as  the  printed 
opinion  indicates,  and  that  the  name  of  the 
case  in  Bulstrode  is  Morrice  v.  Baker,  though 
the  same  case  is  reported  as  Norris  v.  Baker 
in  1  Rolle  at  page  393. 

These  matters  we  mention  in  aid  of  those 
who  care  to  make  independent  research.  To 
resume:  After  considering  the  discussion  in 
many  cases,  we  are  satisfied  that  it  ift  a  sound 
principle  that  where  a  tree  stands  wholly  on 
the  ground  of  one  and  so  is  his  tree,  any  part 
of  it  which  overhangs  the  land  of  an  adjoin- 
ing owner  may  be  cut  off  by  the  latter  at  the 
division  line. 
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This  is  the  doctrine  of  the  recent  English 
•case  of  Lemmon  [345]  v.  Webb,  3  Ch.  1, 
decided  in  the  Court  of  Appeal  in  1894,  and 
.aiBrmed  on  appeal  to  the  House  of  Lords 
£1895]  A.  C.  1. 

There  the  parts  of  the  tree  cut  had  over- 
liung  for  more  than  20  years. 

The  doctrine  of  the  case  is  that  whatever 
overhangs  may  be  cut  off,  without  reference 
to  the  length  of  time  during  which  such 
condition  has  existed,  and  without  notice 
to  the  owner  of  the  tree  if  the  cutting  is  done 
iirithout  going  upon  his  land. 

In  the  Chancery  Division  it  was  held  that 
the  right  to  cut  overhanging  "timber"  is  clear, 
that  it  is  too  late  "to  say  that  a  neighbor's 
tree  overhanging  my  land  is  not  a  nuisance;" 
that  the  owner  of  the  tree  "must  not  allow  it 
to  interfere  with  his  neighbor's  rights;''  but 
it  was  there  held  that  the  owner  of  the  tree 
ought  to  have  notice  and  opportunity  to  do 
the  cutting  himself. 

However,  the  Court  of  Appeal  held  that 
the  right  of  an  owner  of  land  to  free  it  from 
the  obstruction  of  overhanging  trees  exists 
without  notice  so  long  as  he  operates  on  his 
own* land  in  clearing  away  obstructions  ver- 
tically above  it,  that  without  notice,  the 
owner  of  land  is  entitled  to  cut  away  all  en- 
oroachments  over  his  land  from  trees  of  an- 
other so  long  as  he  does  not  trespass  upon 
the  land  of  that  other. 

On  appeal  to  the  House  of  Lords  the  deci- 
sion of  the  Court  of  Appeal  was  sustained. 
The  head-note  of  the  case  there  is  this:  "The 
owner  of  land,  which  is  overhung  by  trees 
Rowing  on  his  neighbor's  land,  is  entitled, 
without  notice,  if  he  does  not  trespass  on  his 
neighbor's  land,  to  cut  the  branches  so  far 
as  they  overhang,  though  they  have  done  so 
for  more  than  twenty  years." 

After  the  base  of  a  tree  standing  on  one 
man's  land  divides,  each  division,  without  re- 
spect to  its  size,  is  a  branch,  and  no  matter 
what  it  is  called  or  what  its  size,  if  a  branch 
extends  over  the  land  of  another,  the  latter 
may  cut  it  off  at  the  division  line. 

It  is  a  tree  standing  on  the  division  line, 
one  in  which  both  adjoining  owners  have  an 
interest,  to  w^hich  a  different  rule  applies. 
Skinner  v.  Wilder,  38  Vt.  115,  88  Am.  Dec. 
645;  1  R.  C.  L.  §  41,  p.  401. 

Not  only  were  the  trees  in  question  not 
of  that  character,  but  the  plaintiff  claimed 
below  that  the  tree  was  his  own,  and  re- 
quested and  got  a  charge  to  the  jury  to  that 
effect. 

There  was  evidence  tending  to  show,  and 
under  the  instructions  [346]  of  the  court, 
the  jury  must  have  found,  that  in  connection 
with  the  cutting  the  land  of  the  plaintiff  wa^ 
not  trespassed  upon. 

But  the  plaintiff  urged  and  urges  that 
whatever  the  rights  of  the  railroad  company 


may  have  been,  the  defendant,  the  telegraph 
company,  had  no  rights  in  the  matter.  But 
the  contract,  introduced  in  evidence,  showed 
an  agreement  between  the  two  companies 
by  which  the  telegraph  company,  acting  in 
behalf  of  the  railroad  company  and  of  itself, 
might  construct  and  maintain  telegraph  lines 
over  the  right  of  way  for  the  joint  use  of 
both  companies,  preference  being  given  to  the 
railroad  use  in  the  moving  of  trains,  and  it 
was  upon  this  contract  that  the  telegraph 
company  relied  for  its  right  to  construct  a 
line  for  such  use  at  the  time  it  did  the  cutting 
in  question.  The  plaintiff  objected  to  the 
admission  of  the  contract  in  evidence,  but  it 
was  admissible. 

It  showed  that  the  telegraph  company  had 
derived  from  the  railroad  company  the  right 
to  construct  the  line  in  question  with  the 
rights  incidental  to  such  construction.  For 
the  railroad  company  might  properly  empow- 
er another  to  exercise  such  right  or  rights 
over  its  right  of  way,  such  exercise  being  in 
furtherance  of  the  duties  of  the  railroad  com- 
pany in  moving  its  trains  and  in  no  respect 
obstructive  thereof.  Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454,  468,  23  U.  S. 
(L.  ed.)  356;  Osgood  v.  Central  Vermont  R. 
Co.  77  Vt.  334,  344,  60  Atl.  137,  70  L.R.A. 
930;  Ide  v.  Boston,  etc.  R.  Co.  83  Vt.  66,  76, 
74  Atl.  401. 

It  may  be  mentioned  that  the  occasion  for 
the  construction  or  reconstruction  of  the  line 
in  question  was  the  recent  elimination  of  a 
grade  crossing. 

What  has  been  said  sufficiently  covers  the 
material  matters  raised  by  exceptions  and 
here  relied  on. 

Judgment  affirmed. 

NOTE. 

Rights  of  Adjolnii&s  lAiiclowiiors  witb 
Respect  to  Tree  on  or  OverliaBging 
Boundary  I«ine. 

Introductory,  1157. 
Tree  on  Boundary  Line: 

Ownership,  1158. 

Right  to  Remove,  1159. 

Right  to  Cut  to  Line,  1160. 
Tree  Overhanging  Boundary  Line: 

Ow^nership,  1161, 

Right  to  Remove,  1164. 

Right  to  Compel  Removal,  1164. 

Right  to  Damages,  1166. 

Right  to  Fruit,  1168. 


IntrodtU!tary, 

While  it  is  true  that  ordinarily  the  owner- 
ship of  land  implies  the  ownership  of  every- 
thing beneath  it  to  the  center  of  the  earth, 
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and  everything  in  a  direct  line  above  the 
land,  this  principle  is  somewhat  qualified  in 
considering  the  rights  of  adjoining  landown- 
ers with  respect  to  a  tree  on  or  overhanging 
the  boundary  line.  1  R.  C.  L.  tit.  Adjoining 
Landowners,  p.  400  et  seq.  A  tree  on  a 
boundary  line  is  generally  considered  as  being 
the  common  property  of  the  adjoining  land- 
owners; but  a  tree  the  trunk  of  which  is  en- 
tirely on  the  land  of  one  person  belongs  to- 
gether with  its  roots,  branches  and  fruit,  to 
that  person  although  it  may  overhang  the 
lands  of  another.  The  latter,  however,  may 
cut  the  tree  back  to  the  boundary  line.  See 
the  cases  cited  throughout  this  note. 

In  France  it  is  declared  by  the  civil  code 
that  boundary  hedges  and  the  trees  in  them 
are  the  common  property  of  the  owners  of 
the  estates  separated  thereby.  See  Dubois  v. 
Beaver,  25  N.  Y.  123,  82  Am.  Dec.  326,  affirm^ 
ing  Relyea  v.  Beaver,  34  Barb.  547;  Skinner 
V.  Wilder,  38  Vt.  115,  88  Am.  Dec.  645  {citing 
note  to  Holder  v.  Coates,  22  E.  C.  L.  265). 

Tree  on  Bimndary  Line* 

OWNEBSHIP. 

The  rule  supported  by  nearly  all  of  the 
decisions  on  the  subject  is  that  trees  on  a 
boundary  line  are  owned  by  the  adjoining 
landowners  as  tenants  in  common.  Anony- 
mous, 2  Holle  255,  81  Eng.  Rep.  (Reprint) 
783;  Scarborough  v.  Woodill,  7  Cal.  App.  39, 
03  Pac.  383;  Quillen  v.  Betts,  1  Penn.  (Del.) 
53,  39  Atl.  595;  Phillips  v.  Brittingham,  2 
Boyce  (Del.)  173,  77  Atl.  964;  Beniamina  v. 
Clark,  3  Hawaii  247;  Musch  ▼.  Burkhart,  83 
la.  301,  48  N.  W.  1025,  32  Am.  St.  Rep.  805, 
12  L.R.A.  484;  Hamdon  v.  Stultz,  124  la.  440, 
100  N.  W.  329 ;  Wideman  v.  Faivre,  reported  in 
full,  post,  this  volume,  at  page  1168 ;  Blalock  ▼. 
Atwood,  154  Ky.  394, 157  S.  W.  694»  46  KR.A. 
(N.S.)  3;  Yoakum  v.  Davis,  162  MJo.  App. 
253,  144  S.  W.  877;  Hancock  v.  Fitepatrick, 
183  Mo.  App.  220,  170  S.  W.  408;  Griffin  v. 
Bixby,  12  N.  H.  454,  37  Am.  Dec.  225 ;  Miller 
V.  Holland,  13  Pa.  Co.  Ot.  622:  Skinner  v. 
Wilder,  38  Vt.  115,  88  Am.  Dec.  645.  And  see 
the  reported  case.  See  also  Simpson  v.  Gib- 
son, 164  111.  App.  147;  Dubois  v.  Beaver,  25 
N.  Y.  123,  82  Am.  Dec.  326,  affirming  Relyea 
v.  Beaver,  34  Barb.  547.  Thus  in  Scarborough 
V.  Woodill,  supra,  discussing  the  nature  of 
the  ownership  of  a  tree  whose  trunk  stood 
on  the  boundary  line,  the  court  said:  "Line 
trees  are  'trees  whose  trunks  stand  partly  on 
the  land  of  two  or  more  coterminous  owners,' 
and  'belong  to  them  in  common.'  (Civ.  Code, 
sec.  834,  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
538.)  While  at  common  law  there  appears 
to  have  existed  two  views  as  to  the  character 
of  the  estate  created  in  the  adjacent  owners 
of  real  property  by  reason  of  the  roots  of 


trees  near  the  boundary  line  extending  into 
and  deriving  nourishment  from  the  other 
property,  the  rule  as  to  trees  growing  in  a 
hedge  that  divided  the  lands  of  two  proprie- 
tors was  the  same  as  that  of  our  civil  code. 
The  ownership  of  the  soil  was  several,  in  the 
proprietors  of  the  two  estates,  while  tiie  tree, 
standing  and  growing  partly  on  the  soil  of 
each,  not  capable  as  an  entire  thing  of  several 
ownership  by  the  two  was  the  property  of  the 
two  in  common  as  tenants  in  common.  (Du- 
bois V.  Beaver,  26  N.  Y.  123,  82  Am.  Dec 
329.)  If  the  tree  stands  so  nearly  upon  the 
dividing  line  between  the  lands  that  p<Ml;ionB 
of  its  body  extend  into  each,  the  same  is  the 
property,  in  common,  of  the  landowners. 
.  .  .  The  tenancy  in  common  in  a  'line 
tree'  appears  to  be  of  a  peculiar  nature  and 
may  be  stated  to  be,  'that  each  of  the  land- 
owners upon  whose  land  any  part  of  a  trunk 
of  a  tree  stands  has  an  interest  in  that  tree, 
a  property  in  it,  equal,  in  the  first  instance, 
to,  or  perhaps,  rather  identical  with,  the  part 
which  is  upon  his  land ;  and  in  the  next  place, 
embracing  the  right  to  demand  that  the 
owner  of  the  other  portion  shall  use  his  part 
as  not  unreasonably  to  injure  or  desti^  the 
whole.' " 

In  Skinner  v.  Wilder,  38  Vt  115,  88  Am. 
Dec.  645,  it  was  said:  "A  tree  standing  upon 
the  division  line  between  adjoining  proprie- 
tors, so  that  the  line  passes  through  the 
trunk  or  body  of  l^e  tree  above  the  surface 
of  the  soil,  is  the  common  property  of  both 
proprietors  as  tenants  in  common.  This  is 
not  denied.  This  is  another  instance  where 
the  maxim  that  he  who  owns  land  owns  to 
the  sky  above  it,  is  qualified  and  made  to  give 
way  to  a  rule  of  convenience,  more  just  and 
equitable,  and  more  beneficial  to  both  parties. 
To  hold  in  such  case  that  each  is  the  absolute 
owner  of  that  part  of  the  tree  standing  on  or 
oiver  his  own  land,  would  lead  to  a  mode  of 
division  of  the  tree  when  cut,  that  would  be 
impracticable,  and  give  the  right  to  one  to 
hew  down  his  part  of  the  tree  to  the  line 
and  thereby  destroy  the  part  belonging  to  the 
other.  The  rule  is  therefore  settled  that  in 
such  case  the  parties  are  tenants  in  common.'^ 

It  is  immaterial  so  far  as  its  common  own- 
ership is  concerned,  whether  a  tree  standing 
on  a  line  between  adjoining  owners  is  marked 
as  a  line  tree.  Phillips  v.  Brittingham,  2 
Boyce  (Del.)  173,  77  Atl.  964,  citing  Quillen 
V.  Betts,  1  Penn.  (Del.)  53,  39  Atl.  595; 
Griffin  v.  Bixby,  12  N.  H.  454,  37  Am.  Dec 
225. 

'*So,  undoubtedly,  if  twigs^  such  for  in- 
stance, as  a  young  hedge,  should  be  set  along, 
but  not  on,  the  line  between  landowners,  and 
wholly  on  the  side  of  the  owner  putting  them 
out,  they  would  of  course  be  his  property, 
yet  when  their  bodies  grew  into  such  size  as 
to  crowd  across  the  line  onto  the  land  of  the 
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othelr  owner,  they  would  become  the  property 
of  both  in  common."  Yoakum  ▼.  Davis,  162 
Mo.  App.  263,  144  S.  W.  877. 

In  Robinson  v.  Clapp,  65  Conn.  366,  32  Atl. 
939,  29  L.R.A.  682,  discussing  the  nature  of 
the  ownership  of  adjoining  landowners  in  a 
boundary  tree,  the  court  said:  "In  the  case 
of  a  tree  like  the  one  in  question,  yielding  no 
fruit,  of  trifling  value  for  wood,  if  cut,  of 
no  value  while  standing,  except  for  ornament 
or  shade,  what  relief  by  any  remedy,  legal 
or  equitable,  provided  for  ordinary  tenants 
in  common,  can  a  part  owner  of  such  tree,  to 
whom  its  continued  existence  is  of  no  advan- 
tage but  an  injury,  obtain  ?  Can  he  call  upon 
the  other  part  owner  to  account  for  the  bene- 
fit which  he  has  derived  from  such  ornament 
or  shade?  Could  he  in  this  state  procure 
a  partition  of  the  growing  tree,  as  real  estate, 
under  General  Statutes,  sec.  1304  r  And  if  he 
did,  would  not  the  lines  of  his  own,  and  the 
adjacent  land,  divide  the  trees  as  they  did 
before,  leaving  the  rights  of  the  parties  iden- 
tical in  effect  with  what  they  were  before? 
Could  he  obtain  a  sale  of  the  tree  under  (Gen- 
eral Statutes,  sec.  1307,  either  as  real  estate 
or  personal  property,  that  would  carry  the 
right  to  have  it  destroyed  or  removed?  If  it 
be  conceded,  as  it  must  be,  that  he  could  do 
none  of  these,  it  will  be  evident,  we  think, 
that  the  tenancy  in  common  in  a  tree  is  of  a 
peculiar  nature,  if  there  be  such  tenancy  at 
all.  It  would  really  seem  to  come  to  this, 
that  each  of  the  landowners  upon  whose  land 
any  part  of  a  trunk  of  a  tree  stands  has  an 
interest  in  that  tree,  a  property  in  it,  equal 
in  the  first  instance  to,  or  perhaps  rather 
identical  with,  the  part  which  is  upon  his 
land;  and  in  the  next  place  embracing  the 
right  to  demand  that  the  owner  of  the  other 
portion  shall  so  use  his  part  as  not  unreason- 
ably to  injure  or  destroy  the  whole." 

It  seems  that  two  adjoining  landowners 
may  make  an  agreement  whereby  each  of 
them  may  own  a  part  of  a  line  hedge  and  of 
course  in  such  a  case  each  one  owns  solely  the 
trees  growing  in  his  part  of  the  hedge.  Han- 
cock V.  Fitzpatrick,  183  Mo.  App.  220,  170  S. 
W.  408. 

In  Yoakum  v.  Davis,  162  Mo.  App.  253, 144 
S.  W.  877,  it  was  held  that  adjoining  land- 
owners were  tenants  in  common  in  boundary 
line  trees  and  that  consequently  one  of  Ihem 
could  not  maintain  an  action  of  replevin 
against  the  other  for  the  recovery  of  posts 
which  the  latter  had  cut  from  boundary  line 
trees. 

BiGBT  TO  Remove. 

Trees  on  a  boundary  line  may  not  be  cut 
down  or  destroyed  by  one  adjacent  landown- 
er without  the  consent  of  the  other,  and  tres- 
pass will  lie  for   an   unauthorized   cutting. 
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Quillen  v.  Betts,  1  Penn.  (Del.)  53,  39  Atl. 
695;  Phillips  v.  Brittingham,  2  Boyce  (Del.) 
173,  77  Atl.  964;  Slye  v.  Guerdrum,  29  App. 
Cas.  (D.  C.)  550;  Beniamina  v.  Clark,  3 
Hawaii  247;  Harndon  v.  Stultz,  124  la.  440, 
100  N.  W.  329;  Blalock  v.  Atwood,  154  Ky. 
394,  167  S.  W.  694,  46  L.R.A.(N.S.)  3;  Griffin 
V.  Bixby,  12  N.  H.  464,  37  Am.  Dec.  225; 
Dubois  V.  Beaver,  25  N.  Y.  123,  82  Am.  Dec. 
326,  affirming  Relyea  v.  Beaver,  .84  Barb. 
647;  Miller  v.  Holland,  13  Pa.  Co.  Ct.  622;' 
Skinner  v.  Wilder,  38  Vt.  115,  88  Am.  Dec. 
645.  See  also  Simpson  v.  Gibson,  164  111. 
App.  147. 

In  the  case  last  cited  it  was  held  that  a 
building  regulation  requiring  party  fences  to 
be  erected  and  kept  in  good  repair  by  the 
adjacent  landowners  did  not  authorize  the 
destruction  of  a  division  hedge  by  one  of 
two  adjoining  landowners. 

In  Blalock  v.  Atwood,  164  Ky.  394,  167  S, 
W.  694,  46  L.R.A.(N.S.)  3,  it  appeared  that  a 
tree  standing  on  a  boundary  line  on  the  bor- 
der of  a  sidewalk  was  destroyed  by  one  of 
the  adjacent  landowners.  Discussing  the 
right  of  the  other  landowner  to  maintain  an 
action  for  its  destruction  the  court  said: 
"The  fact  that  the  shade  tree  in  question 
stood  on  the  border  of  the  sidewalk,  where 
it  afforded  shade  for  the  benefit  of  those  who 
traveled  the  sidewalk,  did  not  interfere  with 
the  appellee's  right  to  protect  it  from  de- 
fltmotion  or  with  his  right  to  recover  dam- 
ages for  the  injury  done  his  property  right 
therein  by  the  act  of  appellants  in  destroying 
it."  It  was  also  held  that  exemplary  dam- 
ages could  be  awarded  if  the  trespass  was 
wantonly  committed. 

In  Miller  v.  Holland,  13  Pa.  Go.  Ct.  622, 
construing  a  statute  authorizing  a  tenant  in 
common  in  timber  land  to  bring  trespass 
against  his  cotenant  for  the  unauthorized  cut- 
ting and  removal  of  trees,  the  court  said: 
"While  this  act  refers  to  timber  lands  alone, 
it  is  a  remedial  statute,  and  may  be  construed 
so  as  to  extend  to  the  cutting  of  a  single  tree 
in  which  the  adjoining  owners  have  an  un- 
divided interest  as  tenants  in  common  wheth- 
er standing  and  growing  on  what  would  be, 
strictly  speaking,  called  timber  land  or  not. 
The  object  of  the  legislature  was  to  provide 
a  new  and  different  remedy  from  that  which 
previously  existed  for  injuries  done  by  one 
tenant  in  common  against  another  with  re- 
spect to  the  joint  estate.'' 

In  Hancock  v.  Fitzpatrick,  183  Mo.  App. 
220,  170  S.  W.  408,  it  was  held  that  one  of 
two  adjoining  landowners  could  not  main- 
tain a  statutory  action  in  trespass  for  the 
recovery  of  treble  damages  against  the  land- 
owner for  the  cutting  of  trees  standing  on  the 
boundary  line,  where  the  statute  reqi^ired  an 
allegation  of  the  sole  ownership  of  the  plain- 
tiff. 
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A  suit  can  be  maintained  by  one  of  two  ad- 
joining landowners  to  enjoin  the  other  from 
wrongfully  destroying  boundary  trees.  Scar- 
borough V.  Woodill,  7  Cal.  App.  39,  93  Pac. 
383;  Musch  v.  Burkhart,  83  la.  301,  48  N.  W. 
1025,  32  Am.  St.  Rep.  305,  12  L.R.A.  484. 
Thus  in  the  case  first  cited,  in  affirming  the 
judgment  of  the  trial  court  in  granting  an 
injunction  at  the  suit  of  one  landowner  to 
prevent  an  adjacent  landowner  from  cutting 
down  or  destroying  cypress  trees  on  the 
boundary  line  between  the  orange  orchards  of 
the  parties  to  the  suit,  the  court  said:  "De- 
fendant contends  that  as  the  parties  were 
tenants  in  common  of  the  trees,  no  injunction 
will  issue  against  one  at  the  suit  of  the  other. 
.  .  .  An  injunction  will  be  granted  to  re- 
strain one  of  the  owners  of  adjoining  tracts 
of  land  (tenants  in  common)  from  cutting 
down  trees  growing  on  the  boundary  line 
where  they  serve  to  shelter  and  protect  the 
buildings  of  the  other,  even  though  their 
presence  be  a  damage  to  his  land,  and  not- 
withstanding the  complainant  has  himself 
cut  down  some  of  the  trees.  (Musch  v.  Burk- 
hart, 83  la.  301,  32  Am.  St.  Bep.  305,  48 
N.  W.  1025 ;  Harndon  v.  Stultz,  124  la.  440, 
100  N.  W.  329;  Robinson  v.  Clapp,  65  Conn. 
365,  32  Atl.  939.)  It  is  argued  by  appellant 
in  the  case  at  bar  that  neither  the  complaint 
nor  the  findings  show  any  peculiar  conditions 
or  circumstances  justifying  the  issuance  of 
an  injunction  under  the  authorities  cited. 
This  court  will  take  judicial  notice  of  the 
flora  and  climatic  conditions  of  the  country. 
It  may  from  these  and  the  character  of  the 
trees  in  question  determine  whether  they  are 
natural  timber  growing  upon  the  land,  or 
trees  of  an  ornamental  nature  planted  for  a 
special  purpose.  From  these  premises  it  will 
be  presumed  that  the  cutting  of  cypress  trees 
for  fire  wood  on  the  boundary  line  of  an 
orange  orchard  in  Southern  California  was  not 
a  'legitimate  enjoyment  of  the  estate,'  in  such 
trees.  We  do  not  think  any  more  speciflc  alle- 
gation or  finding  is  necessary  to  sustain  the 
judgment." 

In  Musch  V.  Burkhart,  83  la.  301,  48  N.  W. 
1025,  32  Am.  St.  Rep.  305, 12  L,R.A.  484,  hold- 
ing to  be  proper  the  grant  of  an  injunction, 
the  court  said:  VThe  plaintiff  has  an  inter- 
est in  the  trees  for  which  he  cannot  be  com- 
pelled, at  the  election  of  the  defendant,  to 
accept  a  money  consideration.  A  person  is 
not  obliged  to  suffer  his  property  to  be  de- 
stroyed at  the  will  of  another,  even  though 
he  may  be  able  to  recover  ample  pecuniary 
compensation  therefor.  This  is  especially 
true  of  property  like  trees,  planted  for  and 
adapted  to  a  certain  use,  and  serving  a  special 
purpose.  Their  owner  has  an  interest  in  them 
which  he  may  protect,  and  to  be  deprived  of 
it  without  his  consent  would  be  to  suffer 
irreparable    injury,    within    the   meaning   of 


the  law.  It  appears  in  this  case  that  tlie 
plaintiff  has  cut  down  and  appropriated  a  few 
of  the  trees  which  at  one  time  constituted 
a  part  of  the  line  of  trees  in  question,  but  the 
fact  does  not  authorize  the  defendant  to  cat 
down  and  remove  the  remainder."  In  that 
case  construing  a  decree  obtained  by  one  ad- 
joining landowner  against  the  other  which 
enjoined  the  defendant  from  "tearing  down  or 
interfering  with  the  fence  on  said  line,  and 
from  interfering"  with  trees  on  the  boundary 
line,  the  court  further  said:  "This  must  br« 
construed  in  connection  with  the  injury 
threatened  and  the  relief  asked,  to  enjoin  the 
defendant  from  destroying,  or  in  any  manner 
injuring  the  trees  and  fence.  It  was  not 
designed  to  prevent  him  from  taking  care 
of  the  trees  and  maintaining  the  fence.  His 
right  to  do  so  is  as  great  as  that  of  the 
plaintiff." 

One  of  two  adjoining  landowners  cannot 
maintain  a  suit  against  the  other  to  compel 
the  removal  of  trees  on  the  boundary  line 
between  their  lands.  Harndon  v.  Stultz,  124 
la.  440,  100  N.  W.  329.  See  also  Grandona 
V.  Lovdal,  78  Cal.  611,  21  Pac.  366.  12  Am.  St. 
Rep.  121.  In  the  case  first  cited  the  suit  was 
brought  by  a  landowner  against  an  adjoin- 
ing owner  to  compel  the  removal  of  a  hedge 
on  the  boundary  between  the  properties  owned 
by  the  respective  parties.  As  alternative  re- 
lief, the  plaintiff  asked  that  if  the  defendant 
was  found  to  be  under  no  obligation  to  remove 
the  hedge  she  might  be  allowed  to  remove  it 
at  her  own  expense.  While  the  defendant 
denied  the  plaintiff's  right  to  the  relief  de- 
manded she  disclaimed  all  interest  in  the 
hedge.  Modifying  a  decree  in  favor  of  the 
plaintiff  the  court  said:  "In  view,  however, 
of  the  disclaimer  made  by  appellee  in  argu- 
ment, and  her  expressed  willingness  that 
appellant  may  remove  the  hedge  if  she  so 
desires,  we  are  disposed  to  hold  that,  if 
appellant  so  elect,  she  may  have  a  modi- 
fication of  said  decree,  allowing  her  to  re- 
move the  hedge  at  her  own  expense  and 
cost." 

"A  tree  located  on  the  boundary  line  be- 
tween the  street  and  private  property  is  the 
joint "  property  of  the  city  and  the  property 
owner.  .  .  .  The  mere  fact  that  the  trees 
were  or  might  have  been  owned  jointly  by  the 
city  and  the  plaintiff  does  not  authorize  the 
city  to  destroy  the  trees  to  the  injury  or 
damage  of  the  plaintiff  without  making  due 
complaint  therefor."  Simpson  v.  Gibson,  164 
111.  App.  147. 

Right  to  Cut  to  Line. 

The  ownership  of  a  tree  standing  on  a 
boundary  line  being  in  the  adjacent  owners  as 
tenants  in  common  neither  of  them  has  the 
right  to  cut  away  the  part  of  the  tree  ex- 
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tending  on  his  land  to  the  injury  of  the  com- 
mon property.  Scarborough  v.  Woodill,  7  Cal. 
App.  39,  93  Pac.  383;  Robinson  v.  Clapp,  65 
Conn.  365,  32  Atl.  939,  29  L.R.A.  682,  67 
Conn.  538,  35  Atl.  604,  62  Am.  St.  Rep.  298; 
Skinner  v.  Wilder,  38  Vt.  115,  88  Am.  Dec. 
645. 

**If  the  tree  stands  so  nearly  upon  the  divid- 
ing line  between  the  lands  that  portions  of  its 
body  extend  into  each,  the  same  is  the  prop- 
erty,   in    common,    of    the    landowners    and 
neither  of  them  is  at  liberty  to  cut  the  tree 
without  the  consent  of  the  other  nor  to  cut 
away  the  part  which  extends  into  his  land,  if 
he  thereby  injures  the  common  property  in 
the  tree."  Robinson  v,  Clapp,  supra.    In  that 
case  as  reported  in  65  Conn.  365,  32  Atl.  939, 
29  L.R.A.  582,  it  appeared  that  a  large  shade 
tree  stood  on  the  boundary  line  between  the 
lots  of  the  plaintiff  and  the  defendant.     The 
defendant  desiring  to  build  on  his  lot  close  to 
the  boundary  line,  was  about  to  be  cut  away 
the  portion  of  the  tree  standing  on  his  lot 
when  an  action  for  injunction  was  brought 
against  him  to  prevent  the   injury   to  the 
tree.     It  was  held  that  the  matter  was  one 
for  the  discretion  of  the  trial   court.     The 
appellate    court    said:      "It   might    perhaps 
fairly  be  urged  that  to  prevent  the  defendant 
from  removing  that  portion  of  the  trunk  of 
the  tree  upon  his  own  land — ^thereby  depriv- 
ing him  of  the  opportunity  to  build  upon  it  aa 
desired — ^would  be  likely  to  produce  a  greater 
irreparable  injury  to  the  defendant  than  such 
removal  and  the  consequent  destruction  of  the 
life  of  the  tree  would  cause  the  plaintiff,  and 
that  therefore  the  equitable  remedy  of  injunc- 
tion which  is  not  adapted  finally  to  adjust  the 
rights  of  the  parties  should  have  been  refused 
and  the  contestants  left  to  settle  such  rights 
in  methods  pertaining  to  the  legal  and  not 
the  chancery  jurisdiction.     We  are  inclined 
to  think  such  elements  of  discretion  enter 
into  this  matter  that  we  ought  not  to  disturb 
the   conclusion   of   the  trial   court  upon   it. 
But  we  think  the  law  is  already  well  settled 
in  this  state  as  well  as  elsewhere,  and  as 
before  stated,  that  where  the  branches  of  a 
tree  extend  over  an  adjacent  owner's  land, 
he  may  lop  them  off  up  to  the  line,  even 
though  that  were  practically  to  the  trunk  of 
the  tree.    In  this  case  a  portion  of  the  trunk 
is  on  the  defendant's  land,  and  the  branch 
extension  of  forty  to  fifty  feet,  as  found,  pre- 
suroablv  reaches  across  it.     That  he  should 
have  less  right  to  lop  these  branches  because 
he  owns  a  portion  of  the  tree  than   if  he 
owned  none  of  it,  appears  to  us  to  be  un- 
reasonable." 

In  Bright  v.  New  Orleans  R.  Co.  114  La. 
679,  38  So.  494,  it  was  held  that  a  hedge 
which  was  planted  on  the  plaintiff's  land  and 
which  had  been  allowed  to  spread  for  a  num- 
ber of  feet  on  the  lands  of  an  adjacent  owner 


could  be  cut  down  by  the  latter  so  far  as  it 
overreached  on  his  lands. 

Tree  Overhanging  Boundary  Line, 

OWNEESHIF. 

It  is  said  in  the  reported  case  that  when 
the  base  of  a  tree  is  wholly  on  the  land  of 
one  owner  the  whole  tree  is  his  without  refer- 
ence to  its  ramifications.  That  rule  is  sup- 
ported by  the  authorities.  Lyman  v.  Hale, 
11  Conn:  177,  27  Am.  Dec.  728;  Robinson  v. 
Clapp,  65  Conn.  365,  32  Atl.  939,  29  L.R.A. 
582,  67  Conn.  538,  35  Atl.  504,  52  Am.  St. 
Rep.  298;  Wideman  v.  Faivre,  reported  in 
full,  post,  this  volume,  at  page  1168;  Hoffman 
V.  Armstrong,  48  N.  Y.  201,  8  Am.  Rep.  537, 
affimUng  46  Barb.  337;  Dubois  v.  Beaver,  25 
N.  Y.  123,  82  Am.  Dec.  326,  affirming  Relyea 
V.  Beaver,  34  Barb.  547. 

Thus  in  Lyman  v.  Hale,  supra,  it  was  said: 
**This  writ  of  error  is  reserved  for  our  ad- 
vice; and  the  principal  question  raised  and 
discussed,  is,  whether,  upon  the  facts  dis- 
closed on  the  record,  the  plaintiff  and  de- 
fendant are  joint  owners,  or  tenants  in  com- 
mon, of  the  tree  in  controversy.  It  is  ad- 
mitted, that  the  tree  stands  upon  the  plain- 
tiff's land,  and  about  four  feet  from  the  line, 
'dividing  his  land  from  that  of  the  defendant. 
It  is  further  admitted  that  a  part  of  the 
branches  overhang,  and  that  a  portion  of  the 
roots  extend  into,  the  defendant's  land.  If 
then  he  be  a  joint  owner  of  the  tree  with 
the  plaintiff,  he  is  so,  in  consequence  of  one 
or  the  other  of  these  facts,  or  of  both  of  them 
united.  It  has  not  been  insisted  on,  in  the 
argument,  that  the  mere  fact,  that  some  ol 
the  branches  overhang  the  defendant's  land, 
creates  such  a  joint  ownership.  Indeed,  such 
a  claim  could  not  have  been  made  with  any 
well-grounded  hope  of  success.  It  is  opposed 
to  all  the  authorities,  and  especially  to  that 
on  which  the  defendant  chiefly  relies.  Thus' 
(it  is  said)  'if  a  house  overhang  the  leCad  of 
a  man,  he  ifaay  enter  and  throw  down  the 
part  hanging  over,  but  no  more;  for  he  can 
abate  only  that  part  which  constitutes  the 
nuisance.  2  Rolle  (£ng.)  144,  1.  30;  Rex  v. 
Pappineau,  2  Stra.  <Eng.)  688;  Cooper  v, 
Marshall,  1  Burr.  (Eng.)  267;  Welsh  v. 
Nash,  8  East  (Eng.)  394;  Dyson  v.  Collick, 
5  B.  &  Aid.  600,  7  E.  C.  L.  203;  Com.  Dig. 
tit.  Action  on  the  case  for  a  Nuisance  D.  4. 
And  in  Waterman  v.  Soper,  1  Ld.  Raym. 
(Eng.)  737,  the  case  principally  relied  on, 
by  the  defendant's  counsel,  it  is  laid  down: 
'That  if  A  plants  a  tree  upon  the  extremest 
limits  of  his  land,  and  the  tree  growing  ex- 
tends its  root  into  the  land  of  B  next  adjoin- 
ing, A  and  B  are  tenants  in  common  of  the 
tree.  But  if  al]  the  root  grows  in  the  land 
of  A  though  the  boughs  overshadow  the  land 
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of  B,  yet  the  branches  follow  the  root,  and 
the   property   of  the  whole  is  in   A,*     The 
claim  of  joiilt  ownership,  then,  rests  on  the 
fact  that  the  tree  extends  its  roots  into  the 
defendant's  land,  and  derives  a  part  of  its 
nourishment  from  his  soil.     On  this  ground,, 
the  charge  proceeded,  in  the  court  below ;  and 
on   this,   the  case  has  been  argued   in  this 
court.    We  are  to  inquire,  then,  whether  this 
ground   be   tenable.     The   only   cases   relied 
upon,  in   support  of  the  principle,  are  the 
cases  already  cited  from  Ld.  Raymond,  and 
an  anonymous  case  from  Rollers  Rejjbrts.     (2 
Rolle  (Eng.)  225.)     The  principle  is,  indeed, 
laid  down  in  several  of  our  elementary  trea- 
tises.    1  Sw.  Dig.  104;  3  Stark.  Ev.  1457n; 
Bui.  N.  P.  84.    But  the  only  authority  cited 
is  the  case  from  Ld.-  Raymond.    And  it  may 
well    deserve    consideration,     whether    that 
case  is  strictly  applicable  to  the  case  at  bar; 
and  whether  it  carries  the  principle  so  far  as 
is  necessary  to  sustain  the  present  defense. 
That  case  supposes  the  tree  to  be  planted  on 
the  'extremest  limit' — ^that  is,  on  the  utmost 
point  or  verge  of  A's  land.     It  is  not  then 
fairly  inferable,  from  the  statement  of  the 
ease,  that  the  tree,  when  grown,  stood  in  the 
dividing  line?     And  in  the  case  cited  from 
Rolle,  the  tree  stood  in  the  hedge,  dividing 
the  land  of  the  plaintiff  from  that  of  the 
,  defendant.    Is  it  the  doctrine  of  these  cases; 
that  whenever  a  tree,  growing  upon  the  land 
of  one  'man,  whatever  nmy  be  its  distance 
from   the  line,   eictends  any  portion  of   its 
roots  into  the  lands  of  another,  they  there- 
fore become  tenants  in  common  of  the  tree? 
We  think  not;   and  if  it  were,  we  cannot 
assent  to  it.    Because  in  the  first  place,  there 
would  be  insurmountable  difficulties   in  re- 
ducing the  principles  to  practice ;  and,  in  the 
next  place,  we  think  the  weight  of  authori- 
ties is  clearly  the  other  way.    How,  it  may 
be  asked,  is  the  principle  to  be  reduced  to 
practice?     And  here,   it  should  be  remem- 
bered, that  nothing  depends  on  the  question 
whether  the  branches  do  or  do  not  overhang 
the  lands  of  the  adjoining  proprietor.    All  is 
made  to  depend  solely  on  the  inquiry,  wheth- 
er any  portion  of  the  roots  extend  into  his 
land.     It  is  this  fact  alone,  which  creates 
the  tenancy   in  common.     And  how  is  the 
fact  to  be  ascertained?    Again;  if  such  ten- 
ancy in  common  exist,  it  is  diffused  over  the 
whole  tree.    Each  owns  a  certain  proportion 
of  the  whole.     In  what  proportion  do  the 
respective  parties  hold?    And  how  are  these 
proportions  to  be  determined?    How  is  it  to 
be  ascertained  what  part  of  its  nourishment 
the  tree  derives  from  the  soil  of  the  adjoin- 
ing proprietor?     If  one  joint  owner  appro- 
priate all  the  products,  on  what  principle  is 
the  account  to  be  settled  between  the  parties? 
Again;    suppose  the   line  between  adjoining 
proprietors  to  run  through  a  forest  or  grove. 


Is  a  new  rule  of  property  to  be  introduced,  in 
regard  to  those  trees  growing  so  near  the  line 
as  to  extend  some  portions  of  their  roots 
across  it?  How  is  a  man  to  know  whether 
he  is  the  exclusive  owner  of  trees  growing 
indeed,  on  his  own  land,  but  near  the  line; 
and  whether  he  can  safely  cut  them  without 
subjecting  himself  to  an  action?  And  again; 
on  the  principle  claimed,  a  man  may  be  the 
exclusive  owner  of  a  tree,  one  year,  and  the 
next,  a  tenant  in  common  with  another;  and 
the  proportion  in  which  he  owns  may  be 
varying  from  year  to  year,  as  the  tree  pro- 
gresses in  its  growth.  It  is  not  seen  how 
these  consequences  are  to  be  obviated,  if  the 
principle  contended  for  be  once  admitted.  We 
think  they  are  such  as  to  furnish  the  most 
conclusive  objections  against  the  adoption  of 
the  principle.  We  are  not  prepared  to  adopt 
it,  unless  compelled  to  do  so,  by  the  controll- 
ing force  of  authority.  The  cases  relied  upon 
for  its  support,  have  been  examined.  We  do 
not  think  them  decisive.  We  will  very  briefly 
review  those,  which,  in  our  <^inion,  eetab- 
lish  a  contrary  doctrine.  In  the  .case  of 
Masters  v.  Pollie,  2  Rolle  141,  it  was  ad- 
judged, that  where  a  tree  grows  in  A's  close, 
though  the  roots  grow  in  B's,  yet  the  body 
of  the  tree  being  in  A's  soil,  tiie  tree  belongs 
to  him.  The  authority  of  this  case  is  recog- 
nized and  approved  by  Littledale,  J.,  in  the 
case  of  Holder  v.  Coates,  1  M.  &  M.  112  (22 
E.  C.  L.  264).  He  says:  1  remember  when  I 
xead  those  cases,  I  was  of  opinion  that  the 
doctrine  in  the  case  of  Masters  v.  Pollie,  was 
preferable  to  that  in  Waterman  v.  Soper; 
and  I  still  think  so.'  The  same  doctrine  is 
also  laid  down  in  Mitten  v.  Faudrye,  Popham 
161,  163;  Norris  v.  Baker,  3  Blustr.  178 
[proper  citation  1  Rolle  394 — ?]  See  also 
20  Vin.  Abr.  417;  1  Chitt.  Gen.  Pr.  652. 
We  think,  therefore,  both  on  the  ground 
of  principle  and  authority,  that  the  plaintiff 
and  defendant  were  not  joint  owners  of  the 
tree;  and  that  the  charge  to  the  jury,  in  the 
court  below,  was,  on  this  point,  erroneous." 

In  Hoffman  v.  Armstrong,  46  Barb.  337. 
affirmed  48  N.  Y.  201,  8  Am.  Rep.  537»  the 
court  said:  "The  strong  current  of  authority 
shows  that  the  mere  fact  of  the  boughs  or 
limbs  of  a  tree  planted  upon  the  land  of  one 
man  extending  to  or  overhanging  the  land  of 
an  adjoining  owner,  does  not  give  the  latter 
any  right  or  title  to  any  part  of  the  tree  or 
to  the  overhanging  branches,  or  the  fruit 
growing  thereon." 

The  fact  that  a  tree  stands  in  such  prox- 
imity to  a  boundary  line  that  its  roots  ex- 
tend into  the  soil  of  the  adjacent  owner  does 
not  affect  the  sole  ownership  of  the  tree  by 
the  person  on  whose  soil  the  tree  is  standing. 
Lyman  v.  Hale,  11  Conn.  177,  27  Am.  Dec. 
728;  Robinson  v.  Clapp,  65  Conn.  365,  32  Ati. 
939,  29  L.R.A.  582,  67  Conn.  538,  35  Atl.  504, 
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■62  Am.  St.  Rep.  298;  Skinner  v.  Wilder,  38 
Yt.  115,  88  Am.  Dec.  645.    Thus  in  the  case 
last  cited  it  was  said:     'This  principle  of 
tenancy  in  common  in  a  tree  merely  because 
«ome  of  its  roots  extend  into  the  land  of  the 
adjoining  proprietor,  regardless  of  the  loca- 
tion of  the  tree,  would  be  attended  with  so 
jnuch    inconvenience,    uncertainty    and    em- 
barrassment in  its  practical  application,  that 
it  furnishes  a  strong  argument  against  the 
•construction    of    these    cases    contended    for 
by  the  defendant,  as  well  as  against  recog- 
nizing such  a  principle  unless  the  authorities 
lead  to  that  result,  or  the  purposes  of  jus- 
tice imperiously  demand  it.    There  is  at  first 
view  an  apparent  equity  in  the  proposition 
that  the  proprietor  from  whose  land  a  tree 
draws  a  portion  of  its  support  should  have 
«ome  benefit  in  return,  but  to  allow  him  an 
-equal  right  to  the  tree  and  its  fruits  because 
a  single  root  penetrates  his  soil,  is  quite  as 
unjust  as  to  deny  him  any  right  in  the  tree 
whatever.    If  he  is  tenant  in  common,  what 
;proportion  does  he  own  T    If  his  interest  is  in 
proportion  to  the  portion  of  nourishment  the 
tree  draws  from  his  land  how  is  the  fact  to  be 
ascertained?    Suppose  the  division  lind  runs 
through  a  grove,  a  fruit  yard,  a  nursery  of 
trees  or  a  forest,  and  this  rule  is  adopted, 
there  might  be  a  belt  of  land  rods  in  width, 
on  which  the  parties  would  be  tenants  in 
common  of  more  or  less  of  the  trees.    How  is 
«ach  to  know  or  ascertain  what  he  owns  scde- 
ly,  and  what  in  conunon,  and  what  in  pro- 
portion, especially  as  the  rights  of  the  parties 
would  be  constantly  changing  by  the  growth, 
and  consequent  extension  of  roots  across  the 
•division  line.    Principles  of  law  and  rules  of 
property  must  be  such  as  are  capable  of  prac- 
tical application  to  business  affairs.    .     .    . 
On  the  whole^  we  think  the  weight  of  author- 
ity, reason  and  analogy,  as  well  as  conven- 
ience, is  in  favor  of  the  principle  that  a  tree 
and  its  product  is  the  sole  property  of  him 
on  whose  land  it  is  situated;  and  Uiat,  con- 
aidering   the   necessary    uncertainty   of   evi- 
dence as  to  the  location  and  extent  of  the 
roots   of  a  tree,   its  location   and  property 
should  be  determined  by  the  position  of  the 
trunk   or   body   of   the  tree  above  the  soil, 
rather  than  by  the  roots  within  or  branches 
above  it.     But  even  if  a  tree  standing  with 
its  trunk  at  the  extreme  limit  of  one's  land, 
with  the  main  roots  extending  immediately 
into   the    soil    of   the   adjoining   proprietor, 
should  be  regarded  as   so  far  substantially 
upon  the  line  as  to  become  common  property, 
it  cannot  be  so  regarded  in  relation  to  the 
tree  in  question,   situate  six  feet   from  the 
division  line." 

In  Grandona  v.  Lovdal,  78  Cal.  611,  21  Pac. 
866,  12  Am.  St.  Eep.  121,  discussing  the  title 
of  the  plaintiff  as  to  trees  which  overhung 
his  land,  the  court  said:     "The  trees  and  the 
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overhanging  branches,  in  so  far  as  they  were 
on  or  over  his  land,  belonged  to  the  plaintiff, 
and  he  could  have  cut  th^n  off  or  trimmed 
them  at  his  pleasure." 

In  Reed  v.  Drake,  29  Mich.  222,  the  facts 
were  stated  by  the  court  as  follows:     "Plain- 
tiff sued  defendant  for  removing  certain  peach 
trees  from  his  freehold.     It  appeared  on  the 
trial,  and  the  jury  found,  that  some  fourteen 
years  before  the  suit  defendant  purchased  of 
the  common  grantor  of  both  parties  a  parcel 
of  land  eighteen   rods  wide,  and  that  they 
procured  a  surveyor  to  find  the  line ;  and  they 
set  a  worm  fence  and  set  out  the  trees  in 
question   on   defendant's   side   of   the   fence. 
Defendant  has  ever  since  continued  in  pos- 
session up  to  that  boundary.     The  plaintiff 
elaims  that  the  fence  laps  over  a  few  feet  on 
his  land.     The  court  instructed  the  jury,  if 
they  believed  these  facts,  that  defendant  was 
entitled  to  a  verdict.''     Affirming  the  judg- 
ment of  the  trial  court,  the  appellate,  court 
said:      "We  think  the   charge  was  correct. 
Whether  there  was  such  action  as  would  have 
conclusively  fixed  the  boundary  for  all  pur- 
poses, was  not  decided,  and  is  not  important 
in  this  controversy.    The  defendant,  being  in 
a  possession  which  was  taken  by  joint  con- 
sent as  his  ri^tful  possession  under  his  deed, 
has  merely  removed  what  he  placed  there 
with  the  co-operation  of  his  grantor,  and  for 
his  own  use  and  advantage.     It  would  ^ 
difficult  to  find  a  plainer  case.    He  has  done 
nothing  which  was  not  within  the  direct  in- 
tent of  his  grantor  when  he  was  put  in  pos- 
session.   He  has  not  removed  what  he  found 
already  there,  but  what  was  placed  there  after 
his  purchase,  with  his  grantor's  aid  as  well 
as  assMit.    The  trees  were  planted  by  their 
joint  help  for  the  defendant's  benefit  as  own- 
er.   His  actual  possession  was  measured  by 
their  joint  action,  and  was  notice  to  plaintiff 
of  the  extent  of  his  claim.    It  would  operate 
as  a  fraud  upon  defendant,  to  deny  his  right 
to  remove  the  trees  which  were  planted  and 
retained  under  such  circumstances ;  and  plain- 
tiff must  be  held  estopped  from  complaining 
of  such  removal,  which  comes  within  the  scope 
of    the    authority    under    which    they    were 
placed  on  the  ground.    We  think  there  is  no 
support  for  any  principle  which  would  not 
go  far  enough  to  sustain  this  defense  for  the 
removal  of  such  improvements,  whatever  may 
be  the  case  as  to  the  title  itself,  which,  as 
already  stated,  is  not  involved  in  the  case, 
and  needs  no  discussion." 

In  England  the  rule  appears  to  be  that  a 
tree  overhanging  a  boundary  line  belongs  to 
the  owner  of  the  soil  on  which  it  was  planted. 
Holder  v.  Coates,  M.  &  M.  112,  22  £.  C.  L. 
265.  The  fact  that  a  tree  belonging  to  a 
landowner  extends  its  roots  into  the  soil  of  an 
adjoining  landowner  does  not  give  the  latter 
any  right  or  title  to  the  tree.     Masters  v. 
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PoUie,  2  Kolle  141,  81  Eng.  Rep.  (Reprint) 
712;  Holder  v.  Coates,  M.  &  M.  112,  22  E. 
C.  L.  264.  Compare  Waterman  v.  Soper,  1 
Ld.  Raym.  737,  91  Eng.  Rep.  (Reprint) 
1393.  It  seems  that  if  the  owner  of  a  tree 
cuts  the  overhanging  boughs  so  that  they  fall 
on  the  land  of  another  an  action  of  trespass 
may  be  maintained  by  the  latter.  Mitten  v. 
Faudrye,  Popham  161,  79  Eng.  Rep.  (Re- 
print) 1259  (reported  as  Millen  v.  Fawdry, 
Latch.  120,  82  Eng  Rep.  (Reprint)  304); 
Lambert  v.  Bessey,  T.  Raym.  421,  467,  83 
Eng.  Rep.   (Reprint)   220,  244. 

Right  to  Remote. 

A  landowner  may  cut  or  lop  off  the  over- 
hanging brandies  of  a  tree  belonging  to  an 
adjoining  landowner.  Lemmon  v.  Webb 
[1895]  A.  C.  (Eng.)  1,  wffirming  [1894]  3  Ch. 
1;  Grandona  v.  Lovdal,  70  Cal.  181,  11  Pac. 
623;  Grandona  v.  Lovdal,  78  Cal.  611,  21  Pac. 
366,  12  Am.  St.  Rep.  121;  Lyman  ▼.  Hale,  11 
Conn.  177,  27  Am.  Dec.  728;  Robinson  v. 
Clapp,  65  Conn.  365,  32  Ail.  939,  29  L.R.A. 
582,  67  Conn.  538,  35  Atl.  504,  52  Am.  St. 
Rep.  298;  Hamdon  y.  Stultz,  124  la.  440,  100 
N.  W.  329;  Xissot  v.  Great  Southern  Tel.  etc. 
Co.  39  La.  Ann.  996,  3  So.  261,  4  Am.  St. 
Rep.  248  (citing  statute) ;  Buckingham  v. 
Elliott,  62  Miss.  296,  52  Am.  Rep.  188;  Tan- 
ner y.  Wallbrunn,  77  Mo.  App.  262.  And  see 
the  reported  case.  See  also  Lonsdale  v.  Nel- 
son, 2  B.  &  C.  302,  9  £.  C.  L.  96,  107  Eng. 
Rep.  (Reprint)  396;  Skinner  y.  Wilder,  38 
Vt.  116,  88  Am.  Bee.  645. 

"Trees  whose  branches  extend  over  the  land 
of  another  are  not  nuisances,  except  to  the 
extent  to  which  the  branches  overhang  the 
adjoining  land.  To  that  extent  they  are 
nuisances,  and  the  person  over  whose  land 
they  extend  may  cut  them  off.'*  Grandona 
V.  Lovdal,  supra. 

A  landowner  desiring  to  cut  off  overhang- 
ing branches  of  trees  belonging  to  an  adjacent 
landowner  is  not  required  to  give  notice. 
Lemmon  v.  Webb  [1895]  A.  C.  (Eng.)  1, 
(Affirming  [1894]  3  Ch.  1;  Lonsdale  v.  Nelson, 
2  B.  A  C.  302,  9  E.  C.  L.  96,  107  Eng.  Rep. 
(Reprint)  396  (dictum);  Hickey  v.  Michi- 
gan Cent.  R.  Co.  96  Mich.^498,  55*^  N.  W.  989, 
35  Am.  St.  Rep.  621,  21  L.R.A.  729. 

Thus  in  Lemmon  v.  Webb,  supra,  it  was 
said:  "I  think  it  is  clear  that  a  man  is  not 
bound  to  permit  a  neighbor's  tree  to  overhang 
the  surface  of  his  land,  however  long  the 
space  above  may  have  been  interfered  with 
by  the  growth  of  the  tree.  Nor  can  it,  I 
think,  be  doubted  that  if  he  can  get  rid  of 
the  interference  or  encroachment  without 
•»oramitting  a  trespass  or  entering  upon  the 
land  of  his  neighbor  he  may  do  so  whenever 
he  pleases,  and  that  no  notice  or  previous 
communication  is  required  by  law." 


A  landowner  cannot  destroy  or  cut  down  aa 
overhanging  tree  *lAlonging  to  hiB  neighbor, 
but  has  only  the  right  to  cut  the  overhanging 
branches  back  to  the  boundary  line.    Gran- 
dona V.  Lovdal,  70  Cal.  161,   11   Pac.  623; 
Hickey  v.   Michigan   Cent.  R.   Co.   96  Mich. 
498,  55  N.  W.  989,  35  Am.  St.  Rep.  821,  21 
L.R.A.  729;   Newberry  v.  Bunda,  137  Mich. 
69,   100  N.   W.   277.     See  also  Hamdon  v. 
Stultz,  124  la.  440,  100  N.  E.  329.     And  the 
owner  of  the  tree  may  maintain  an  action  to 
enjoin  the  adjacent  landowner  from  destroy- 
ing it.    Wideman  v.  Faivre,  reported  in  full,, 
post,  this  volume,  at  page  1168. 

A  landowner  has  the  same  right  to  remove 
encroaching  roots  of  trees  belonging  to  an 
adjoining  owner  as  he  has  to  cut  off  the 
overhanging  branches.  Robinson  v.  Clapp, 
65  Conn.  365,  32  Atl.  939,  29  L.R.A.  582,  67  , 
Conn.  538,  35  Atl.  504,  52  Am.  St.  Rep.  298; 
Tissot  v.  Great  Southern  Tel.  etc.  Co.  39  La- 
Ann.  996,  3  So.  261,  4  Am.  St.  Rep.  248  (cit- 
ing statute).  See  also  Lemmon  y.  Webb- 
[1894]  3  Ch.  (Eng.)  1,  affirfned  [1895]  A.  C. 
1;  Grandona  v.  Lovdal,  70  Cal.  161,  11 
Pac.  623;  Skinner  v.  Wilder,  38  Vt.  116,  88 
Am.  Dee.  645. 

In  Simpson  v.  Gibson,  164  III.  App.  147, 
discussing  the  right  of  a  municipality  in 
regard  to  a  tree  belonging  to  a  private  per- 
son, the  branches  of  which  overhung  a  street, 
the  court  said:  "If  the  trees  were  so  lo- 
cated that  the  branches  which  overhung  a 
portion  of  the  street  and  damaged  the  street 
or  were  an  inconvenience  to  the  public  in 
the  use  of  the  street  or  if  the  body  of  the 
tree  extended  into  the  street  so  as  to  obstruct 
its  use  by  the  public,  the  city  would  have  the 
right  to  remove  such  branches  of  the  tree  as 
extended  into  the  public  street  without  any 
compensation  to  the  property  owner." 

While  a  landowner  may  cut  off  the  over- 
hanging branches  of  trees  belonging  to  an 
adjacent  landowner,  he  may  not  convert  them 
to  his  own  use.  Lyman  v.  Hale,  11  Conn.  177, 
27  Am.  Dec.  728.  Compare  Grandona  v. 
Lovdal,  78  Cal.  611,  21  Pac.  366,  12  Am.  St. 
Rep.  121,  discussed  in  the  preceding  subdi 


vision. 


KlOBT  TO  CX>MFEL  REMOVAI^ 


Two  cases  apparently  support  the  doctrine 
that  a  landowner  who  suffers  damages  by 
reason  of  the  overhanging  branches  of  trees 
belonging  to  an  adjoining  landowner  may 
maintain  a  suit  to  have  the  branches  removed. 
Grandona  v.  Lovdal,  70  Cal.  161,  11  Pac. 
623;  Hoffman  v.  Armstrong,  46  Barb.  337, 
affirmed  48  N.  Y.  201,  8  Am.  Rep.  537.  Thus 
in  the  case  last  cited  it  was  said:  "If  the 
branches  of  the  tree  which  overhung  the  de- 
fendant's land  were  a  nuisance,  his  remedv 
'was  an  action  for  the  damages  in  which,  if 
he  succeeded,  the  nuisance  would  be  abated.*' 


COBB  ▼.  WESTERN 

90  Vt. 

In  Tanner  t.  Wallbninn,  77  Mo.  App.  262, 
liolding  that  an  injunction  would  not  lie 
■against  a  landowner  to  compel  the  removal 
of  his  trees  because  their  roots  extended  into 
Ills  neighbor's  soil,  the  court  said:  ''The 
extraordinary  relief  awarded  in  this  case 
should  not  be  granted  except  where  the  right 
thereto  is  clear  and  the  necessity  therefor 
imperative.  Such  relief  will  not  ordinarily 
be  given,  either,  when  other  legal  remedies 
are  open  to  the  complaining  party.  While 
it  is  true  that  my  neighbor  has  no  technical 
right  to  overhang  my  soil  with  the  branches 
of  his  trees,  yet  if  he  do  so  I  have  no  right  to 
cut  his  tree  down  and  destroy  it  entirely.  I 
may,  however,  clip  off  the  overhanging 
branches,  but  only  to  the  extent  of  such  over- 
hanging. .  .  .  The  judgment  in  the  case 
at  bar  commands  not  only  the  destruction  of 
the  overhanging  branches,  but  would  destroy 
the  tree  itself.  This  clearly  is  erroneous.  At 
most  the  plaintiff  could  only  have  been  en- 
titled to  cut  away  these  branches  and  to  the 
extent  only  that  they  may  have  overhung  his 
property.  And  this  cutting  away  may  have 
been  done  without  calling  in  aid  the  extraor- 
dinary writ  of  injunction.  Before  this  equity 
power  can  be  successfully  invoked  there 
should  be  'a  strong  and  mischievous  case  of 
pressing  necessity.'  Washb.  on  £.  k  S. 
[3d  ed.]  701;  1  High  on  Injunctions  [3d  ed.] 
sec.  740.  From  the  evidence  it  appears  that 
about  the  date  of  the  institution  of  this  suit 
(whether  before  or  after  is  not  clear)  de- 
fendant did  cut  away  the  branches  of  the  tree 
to  the  extent  that  they  overhung  plaintiff's 
building,  and  thereby  plaintiff  got  all  that 
he  was  entitled  to.  But  even  had  defendant 
refused  to  cut  off  such  overreaching  limbs 
plaintiff  had  the  undoubted  legal  right,  him- 
self, so  to  do.  And,  having  this  right,  it 
was  his  duty  to  avail  himself  thereof  before 
resorting  to  this  extraordinary  remedy.  As 
to  the  extension  of  the  roots  from  defendant's 
tree  into  the  soil  of  plaintiff's  lot,  the  evi- 
dence fails  to  show  that  any  substantial 
damages  were  thereby  committed.  There  is  no 
basement  under  plaintiff's  house;  it  rests  on 
a  atone  foundation  beginning  down  three  feet 
below  the  surface,  and  the  roots  complained 
of  have  grown  beneath  this.  It  is  difficult 
to  understand  how  this  did  or  could  damage 
the  foundation  wall  or  the  building  resting 
thereon — and  indeed  the  evidence  fails  to 
show  that  any  damage  did  result  therefrom, 
^uity  will  not  interfere  where  the  injury 
from  a  private  nuisance  is  merely  nominal 
or  uncertain;  there  must  be  satisfactory 
proof  of  real  substantial  damage." 

In  Grandona  v.  Lovdal,  78  Cal.  611,  21  Pac. 
1366,  12  Am.  St.  Kep.  121,  tlie  suit  was 
brought  for  damages  and  to  abate  a  nuisance 
consisting  of  trees  overhanging  the  boundary 
line  of  the  plaintiff's  land.    Affirming  a  judg- 
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ment  in  favor  of  the  defendant  as  against 
various  objections  raised  by  the  plaintiff, 
the  court  said:  "It  is  urged  for  appellant 
that  the  trees  were  a  nuisance  because  they 
interfered  with  and  prevented  his  enjoying 
the  free  and  full  use  of  his  land  for  growing 
fruit  trees.  But  we  are  unable  to  see  how 
it  can  be  said  that  land  is  injuriously  affect- 
ed, or  that  its  owner's  personal  enjoyment  is 
lessened,  because  he  cannot  use  it  for  a  pur- 
pose which  he  has  never  attempted  or  wished 
to  use  it  for.  ...  It  is  specified  that  the 
evidence  was  insufficient  to  justify  the  deci- 
sion, because  it  appeared  that  the  trunks  had 
crowded  the  division  fence  over  and  upon 
plaintiff's  land,  and  thereby  ousted  him 
from  a  part  of  his  land.  But  the  plaintiff 
had  never  been  called  upon  to  repair  that 
part  of  the  fence,  and  had  never  been  pre- 
vented from  plowing  and  cultivating  his 
land  as  near  the  line  as  he  could,  if 
the  trees  had  not  been  there.  His  property 
therefore  was  not  injuriously  affected,  nor  his 
personal  enjoyment  lessened  by  the  crowding. 
Besides,  the  trees  and  the  overhanging 
branches,  in  so  far  as  they  were  on  or  over 
his  land,  belonged  to  the  plaintiff,  and  he 
could  have  cut  them  off  or  trimmed  them  at 
his  pleasure.  Hiis  being  so  we  do  not  see 
how  the  fact  that  the  trees  had  grown  so 
that  a  small  part  of  them  was  on  plaintiff's 
land  could  give  any  cause  of  action.  It  is 
further  specified  that  the  decision  was  con- 
trary to  the  evidence,  for  the  reason  that 
defendant  maintained  the  trees  for  the  piur- 
pose  of  supplying  himself  with  fuel  and  hop- 
poles,  and  thereby  using  the  plaintiff's  land 
for  his  own  profit  and  advantage.  But  how 
can  this  maintain  plaintiff's  contention  T  The 
fuel  and  hop-poles  growing  over  plaintiff's 
land  were  his,  and  could  have  been  claimed 
by  him  as  against  the  defendant.  And  the 
fact  that  the  balance  of  the  limbs  and 
branches  were  useful  to  defendant  in  no  way 
harmed  the  plaintiff  or  gave  him  cause  for 
complaint.  We  conclude  that  the  judgment 
cannot  be  reversed  on  the  ground  that  the 
decision  was  contrary  to  the  evidence  of  the 
law." 

Under  the  Louisiana  statute  a  landowner 
who  suffers  a  damage  from  his  neighbor's 
overhanging  trees  may  compel  the  owner  to 
have  them,  torn  up  or  to  have  their  branches 
cut  off.  Tissot  V.  Great  Southern  Tel.  etc.  Co. 
39  La.  Ann.  096,  3  So.  261,  4  Am.  St.  Rep. 
248. 

In  Brock  v.  CJonnecticut,  etc.  Rivers  R.  Co. 
35  Vt.  373,  a  suit  was  brought  against  a 
railroad  to  enjoin  the  planting  of  willow 
trees  within  a  few  feet  of  the  line  between  the 
plaintiff's  line  and  the  railroad  right  of  way. 
It  was  alleged  that  the  soil  for  a  considerable 
distance  from  the  boundary  line  would  be 
injured  by  the  willows.    Holding  that  relief 
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^as  properly  granted,  the  court  said :  "From 
a  consideration  of  all  the  testimony  which  has 
been  introduced  on  both  sides,  we  are  of 
opinion  that  the  orator  has  established  the 
fact  by  a  fair  balance  of  testimony,  that  fthe 
planting  and  continuance  of  the  trees  and 
their  growth,  as  designed  and  contemplated 
by  the  defendants,  would  produce  the  injuries 
to  the  orator  which  he  has  alleged  in  his 
bill  would  result  therefrom.  The  question 
then  arises,  have  the  defendants  a  right  to 
plant  and  cultivate  a  row  of  willow  trees 
on  each  side  of  their  road,  through  the  ora- 
tor's land,  in  the  manner  and  for  the  pur- 
poses contemplated,  notwithstanding  the 
great  injury  that  must  inevitably  ensue  to 
the  orator  therefrom?  The  defendants  sur- 
veyed their  road  across  the  orator^s  land,  un- 
der and  by  virtue  of  their  charter.  Wheth- 
er they  obtained  it  all  by  proceedings  in 
invitum,  or  whether  a  part  was  transferred 
to  them  by  deed,  would  seem  to  be  immaterial, 
BO  far  as  this  question  is  concerned.  They 
obtained  it  for  the  purpose  of  constructing 
and  operating  a  railroad.  By  their  char- 
ter the  company  were  bound  to  fence  their 
road,  and  it  was  in  view  of  this  obligation 
that  the  price  to  be  paid  was  fixed  upon  by 
the  commissioners  of  the  parties  but  evidently 
neither  party  contemplated  that  the  road  was 
to  be  fenced  in  this  unusual  and  extraordi- 
nary manner,  in  a  way  that  should  virtually 
destroy  or  render  nearly  worthless  an  amount 
of  land  along  the  sides  of  the  road  nearly,  if 
not  quite,  equal  to  the  amount  taken,  and 
that,  too,  by  the  introduction  into  the  farms 
of  the  willow  tree,  which  some  of  the  wit- 
nesses represent  as  the  common  enemy  of 
the  farmer  in  that  vicinity,  and  one  with 
which  they  have  been  contending  half  their 
lives,  a  tree  that  most  of  the  witnesses  seem 
to  consider  as  injurious  to  the  surrounding 
land,  to  an  extent  beyond  that  of  most  other 
trees.  Whether  one  or  two  adjoining  land- 
owners, holding  their  titles  in  fee,  and  for 
the  ordinary  purposes  of  cultivation,  would 
have  the  right  to  construct  a  fence,  in  this 
manner  on  the  line  between  them,  to  the 
manifest  injury  of  the  other,  is  a  question 
we  are  not  now  called  upon  to  decide." 

Eight  to  Damages. 

• 

The  owner  of  a  tree  whose  branches  over- 
hang the  premises  of  an  adjoining  landowner 
is  liable  to  an  action  for  damages  for  the 
injuries  caused  by  the  overhanging  branches. 
Smith  V.  Giddy  [1904]  2  K.  B.  (Eng.)  448; 
Crowhurst  v.  Amersham  Burial  Board,  4  Ex. 
D.  (Eng.)  5.  See  also  Lemmon  v.  Webb 
[1894]  3  Ch.  (Eng.)  1;  Buckingham  v.  Elli- 
ott, 62  Miss.  296,  52  Am.  Rep.  188;  Hoffman 
V.  Armstrong,  46  Barb.  337,  affirmed  48  N.  Y. 
201,  8  Am.  Rep.  537, 


Thus  in  Smith  v.  Giddy,  supra,  the  court 
said:  "It  is  no  doubt  quite  true  that  there  is 
no  case  to  be  found  in  the  books  in  which  the 
action  has  been  held  to  lie  against  an  ad- 
joining owner  for  allowing  his  trees  to  pro- 
ject over  the  boundary  line  where  the  only 
damage  resulting  from  the  projection  has 
been  a  damage  to  the  plaintiff's  crops.  It 
was  pointed  out  by  Kelly,  C.  B.,  in  Crowhurst 
v.  Amersham  Burial  Board,  4  Ex.  D.  5,  that 
there  was  no  precedent  for  such  an  action, 
and  it  was  there  suggested  that  there  was 
much  to  be  said  on  grounds  of  general  con- 
venience in  favor  of  such  an  action  not  being 
maintainable.  But  I  am  of  opinion  that  the 
principle  upon  which  that  case  was  decided 
is  enough  to  enable  us  to  decide  the  prcs* 
ent  case  in  favor  of  the  ^plaintiff.  There  tho 
action  was  brought  against  the  owners  of  a 
yew  tree  which  they  or  their  predecessors  in 
title  had  planted  on  their  land  and  which 
they  allowed  to  overhang  their  boundary, 
whereby  the  plaintiff's  horse  in  the  adjoin- 
ing meadow  feeding  on  the  projecting^ 
branches  was  poisoned;  and  it  was  held  that 
the  action  lay.  The  court  treated  the  case  as 
an  illustration  of  the  rule  in  Rylands  v. 
Fletcher,  L.  R.  3  H.  L.  330,  that  a  person 
who  brings  on  to  his  land  something  that  is 
likely  to  do  damage  if  it  escapes  is  responsible 
if  that  damage  occurs.  It  seems  to  me  that 
there  is  no  distinction  in  principle  between 
the  damage  occasioned  in  that  case  and  the 
damage  in  the  presents  The  injury  to  the 
plaintiff's  fruit  trees  was  the  natural  con- 
sequence of  the  defendant's  trees  being  al- 
lowed to  overhang.  I  have  come  to  this  con- 
clusion with  oonsideraUe  reluctance,  for  I 
have  a  strong  feeling  that  it  is  highly  desir- 
able not  to  establish  new  causes  of  action  if 
it  can  possibly  be  avoided,  but  I  do  not  see 
how  we  can  refuse  to  hold  that  this  action 
lies  without  departing  from  the  principle  of 
Crowhurst's  case.  Moreover,  we  are  fortified 
in  this  view  by  the  dictum  of  Kay,  L.  J.,  in 
the  case  of  Lemmon  v.  Webb  [1894]  3  Ch.  1, 
where,  although  it  was  not  necessary  to  the 
decision,  he  distinctly  states  it  as  his  opinion 
that  for  any  damage  occasioned  by  overhang- 
ing boughs  an  action  on  the  case  would  lie. 
It  has  been  contended  that  the  remedy  which 
the  plaintiff  has  of  cutting  the  trees  back 
himself  is  all-sufficient,  and  that  under  those 
circumstances  it  is  unnecessary  to  invent  a 
new  cause  of  action.  But  that,  in  my  opinion, 
is  no  answer  to  the  action." 

In  Buckingham  v.  Elliott,  62  Miss.  296,  52 
Am.  Rep.  188,  it  was  said:  "Undoubtedly, 
if  the  branches  of  a  noxious  tree  extend  over 
the  land  of  another  and  do  injury,  the  owner 
of  the  tree  may  be  held  responsible  for  the 
damage  done." 

In  Smith  v.  Giddy  [1904]  2  K.  B.  (Eng.) 
448,  the  plaintiff  was  awarded  damages  for 
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injuries  to  his  crops  caused  by  the  overhang- 
iixg  boughs  of  trees  belonging  to  the  de- 
fendant. 

In  Crowhurst  t.  Amersham  Burial  Board,  4 
Ex.  D.  (Eng.)  5,  it  appeared  that  the  plain- 
tiff's horse  was  poisoned  by  eating  some  of  the 
overhanging  branches  of  a  yew  tree  belonging 
to  the  defendant.  It  was  held  that  the  plain- 
tiff could  recover  damages. 

In  Ackerinan  v.  Ellis,  81  N.  J.  L.  1,  70  Atl. 
883,  discussing  the  right  of  a  landowner  to 
bring  an  action  against  an  adjoining  land- 
owner whose  trees  overhung  the  boundary 
line,  the  court  said:  "Trees  which  overhang 
the  premises  of  another  are  a  nuisfuice  to  the 
extent  that  their  branches  extend  over  such 
premises  and  the  person  over  whose  land  they 
spread  is  entitled  to  his  action  for  damages 
against  the  person  who  is  responsible  for 
their  presence  there.  Wood  Nuis.  §  112; 
Cooley  Torts  (1st  ed.)  567.  And  this  is  so 
without  regard  to  the  extent  of  the  damage 
resulting  therefrom,  the  insignificance  of  the 
injury  going  to  the  extent  of  the  recovery  and 
not  to  the  right  of  action.  Cooley  Torts, 
supra.  The  right  of  action  in  the  present 
case,  therefore,  depends  upon  the  fact  that 
the  trees  overhang  the  plaintiff's  premises, 
not  upon  the  character  of  the  trees,  that  be- 
ing merely  an  element  in  determining  the 
amount  of  the  damage  sustained  by  reason  of 
the  nuisance."  In  that  case  it  was  held 
that  a  landowner  could  maintain  an  action 
against  a  person  in  possession  of  an  adjoin- 
ing tract  of  land  for  planting  spruce  trees 
so  close  to  the  boundary  line  that  the  roots 
and  branches  of  the  trees  extended  into  the 
plaintiff's  premises.  It  was  alleged  that  the 
trees  were  "poisonous  or  noxious"  but  that 
allegation  was  disregarded  as  surplusage,  the 
character  of  the  trees  being  considered  only 
in  determining  the  amount  of  the  damage 
sustained.  But  it  was  held  that  a  tenant  in 
possession  of  the  land  on  which  the  over- 
hanging trees  grew  was  not  liable  merely 
because  he  maintained  the  demised  land  in 
the  condition  in  which  it  came  to  him. 

But  it  has  been  held  that  no  landowner 
has  a  cause  of  action  from  the  mere  fact 
that  the  branches  of  an  innoxious  tree  be- 
longing to  an  adjoining  landowner  overhang 
his  premises,  his  right  to  cut  off  tiiie' over- 
hanging branches  being  considered  a  sufficient 
remedy.  Countryman  v.  Lighthill,  24  Hun 
(N.  Y.)  406,  wherein  the  court  said:  "It 
would  be  intolerable  to  give  an  action  in  the 
case  of  an  innoxious  tree  whenever  its  grow- 
ing branches  extend  so  far  as  to  pass  beyond 
the  boundary  line  and  overhang  a  neighbor's 
soil.  The  neighbor  has  a  remedy  in  such 
case  by  clipping  the  overhanging  branches, 
especially  if  the  ow^ner  of  the  tree  refuses  to 
do  it  on  being  requested.  .  .  .  The  over- 
hanging branches  of  a  tree,  not  poisonous  or 
noxious  in  its  nature,  are  not  a  nuisance, 


per  se,  in  such  a  sense  as  to  sustain  an  action 
for  damages.  Some  real,  sensible  damage 
must  be  shown  to  result  therefrom.  The  com- 
plaint in  this  case  alleged  that  in  consequence 
of  the  overhanging  limbs  the  plaintiff's  gar- 
den was  damaged.  That  was  not  a  necessary 
result,  and  in  what  way  it  was  produced  was 
not  alleged.  The  only  proof  on  the  subject 
was,  that  plaintiff  had  berry  bushes  on  his 
side  of  the  line,  and  he  though  there  was  a 
difference  between  those  in  the  shade  and 
those  that  were  not.  What  the  difference  was 
— whether  the  shaded  bushes  were  injured  or 
benefited  by  the  shade— does  not  appear. 
The  action  was  misconceived,  and  the  justice 
erred  in  rendering  judgment  for  the  plaintiff." 

In  Buckingham  v.  Elliott,  62  Miss.  296,  52 
Am.  Rep.  188,  holding  that  a  laifdowner 
could  recover  damages  from  an  adjoining 
landowner  for  injuries  caused  by  the  noxious 
roots  of  a  treee  belonging  to  the  latter,  the 
court  said:  "We  are  not  able  to  draw  a  dis- 
tinction between  the  roots  of  a  tree  which 
extend  into  a  neighbor's  land  and  overhanging 
branches.  It  seems  to  be  settled  law  that 
overhanging  branches  are  a  nuisance,  and  it 
must  follow  that  invading  roots  are.  The 
person  intruded  on  by  branches  may  cut  them 
off;  it  must  be  true  that  one  may  cut  off 
invading  roots;  it  must  be  true  that  he  who 
is  injured  by  encroaching  roots  from  his 
neighbor's  tree  can  recover  the  damages  sus- 
tained from  them.  The  right  of  action  seems 
clear.  In  determining  how  much  the  person 
injured  shall  recover,  it  may  be  proper  to 
consider  the  means  of  protection  in  his  own 
hands  against  the  injury  complained  of.  It 
is  an  admitted  fact  in  this  case  that  the  roots 
of  the  mulberry  trees  destroyed  the  well. 
That  proves  the  noxious  character  of  the 
trees  The  trees  were  planted  by  a  former 
owner,  but  the  appellee  has  no  right  to  main- 
tain and  continue  a  nuisance  after  notice  o| 
its  character  and  t^e  injury  done  by  it.  True, 
he  has  as  much  right  to  shade  and  ornamental 
trees  as  his  neighbor  has  to  his  well  of  impol- 
luted  water;  but  if  in  the  enjoyment  of  his 
right  he  invades  his  neighbor's  he  is  answer- 
able for  it.  The  trees  and  their  roots  are  his ; 
he  must  so  restrain  his  roots  as  not  to  work 
injury  to  his  neighbor;  he  can  enjoy  the  full 
advantage  of  his  trees,  as  we  suppose,  with- 
out  permitting  them  to  damage  his  neighbor; 
he  is  not  required  to  destroy  them,  but  only 
to  prevent  them  from  encroaching  injuriously 
upon  others.  This  he  is  required  to  do  upon 
the  principle  embodied  in  the  fundamental 
maxim,  'So  use  your  own  as  not  to  hurt  an- 
other.' " 

In  Wilson  v.  Newberry,  L.  R.  7  Q.  B. 
(Eng.)  31,  the  action  was  brought  against 
the  owner  of  yew  trees  to  recover  damages 
for  injuries  to  the  plaintiff's  stock  which 
had  eaten  some  of  the  clippings  of  the  tree 
and  were  thereby  poisoned.     It  was  alleged 
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that  the  defendant  had  allowed  the  clippings 
to  escape  from  his  land.  Holding  that  no 
cause  of  action  was'  shown,  the  court  said: 
''It  is  not  alleged  that  the  defendant  clipped 
the  yew  trees;  it  is  not  alleged  that  he  knew 
the  yew  trees  were  clipped;  and  it  is  not  al- 
leged that  he  had  anything  to  do  with  the 
escape  of  the  yew  clippings  on  to  his  neigh- 
bor's land.  It  is  quite  consistent  with  the 
averments  of  this  declaration  that  the  cut- 
ting may  have  been  done  by  a  stranger  with- 
out the  defendant's  knowledge.  I  cannot 
think  that  the  duty  charged  can  be  deduced 
from  the  facts  stated;  and  therefore,  in  my 
opinion,  the  declaration  is  bad." 

Right  to  Frutt. 

The  fruit  of  a  tree  overhanging  a  boundary 
line  belongs  to  the  owner  of  the  tree.  Ly- 
man V.  Hale,  11  Conn.  177,  27  Am.  Dec.  728; 
Newkirk  v.  Sabler,  9  Barb.  (N.  Y.)  655; 
Hoffman  v.  Armstrong,  48  N.  Y.  201,  8  Am. 
Rep.  537,  affirming  46  Barb.  337;  Skinner  v. 
Wilder,  38  Vt.  115,  88  Am.  Dec.  645.  In  the 
case  last  cited  the  court  said:  "In  this  case 
it  appears  that  the  plaintiff  planted  or  set 
apple  trees  on  his  own  land  six  feet  from  the 
division  line  between  his  land  and  the  de« 
fendant's  land;  the  trees  grew  until  the 
roots  extended  into,  and  the  branches  over- 
hung, the  defendant's  land.  The  question  is 
whether  the  defendant  is  liable  either  in 
trespass  on  the  freehold  or  in  trover  for  pick- 
ing, carrying  away  and  converting  to  his  own 
use  the  apples  growing  on  the  branches 
overhanging  his  own  land.  Each  party  claims 
to  be  the  sole  owner  of  the  fruit  in  question; 
the  plaintiff  upon  the  ground  that  he  is  the 
owner  of  the  tree  and  the  defendant  upon  the 
groimd  that  the  branches  and  the  fruit  there- 
on overhung  his  land,  and  that  in  yirtue  of 
his  ownership  of  his  land  he  owns  everything 
above  it.  .  .  .  The  defendant 
cannot  be  regarded  as  the  owner  of  the  ap- 
ples merely  because  the  branches  on  which 
they  grew  were  wrongfully  encumbering  his 
ground.  Suppose  the  defendant's  counsel  is 
correct  as  he  probably  is,  in  the  proposition 
that  the  defendant  had  the  right  to  cut  the 
roots  and  branches  of  the  tree  to  the  division 
line  so  far  as  they  penetrated  or  overhung 
his  land,  upon  the  ground  that  they  were  un- 
lawfully encumbering  his  premises;  this  jus- 
tification does  not  extend  to  the  carrying 
away  and  converting  the  apples  upon  such 
branches  to  his  own  use,  unless  he  was  the 
owner  of  the  apples,  either  solely,  or  in  com- 
mon with  the  plaintiff.  The  title  to  the  ap- 
ples depends  upon  "the  title  to  the  tree,  and 
the  defendant  was  not  the  sole  owner  of  any 
part  of  the  tree.  The  defendant  is  liable  in 
•either  count  in  the  declaration  unles  he  has 
some  property  in  the  tree." 


Hence,  if  an  owner  of  premises  converts  to 
his  own  use  fruit  on  branches  overhanging 
his  premises,  the  owner  of  the  tree  may  main- 
tain trespass  against  him.  Lyman  v.  Hale,  11 
Conn.  177,  27  Am.  Dec.  728.  And  if  fruit 
on  an  overhanging  tree  falls  to  the  ground 
in  the  neighboring  close,  the  owner  of  the 
tree  may  enter  to  gather  it.  Norris  v.  Baker. 
1  Rolle  394,  as  cited  in  Lemmon  v.  Webb 
[1894]  3  Ch.  (Eng.)  1.  See  also  Mitten  v. 
Faudrye,  Popham  161,  79  Eng.  Rep.  (Re- 
print) 1259,  also  cited  as  Millen  v.  Fawdry, 
Latch.  120,  82  Eng.  Rep.  (Reprint)  304. 

In  Herman  v.  Armstrong,  46  Barb.  337, 
affirmed  48  N.  Y.  201,  it  appeared  that  the 
plaintiff  while  picking  fruit  from  a  tree 
which  overhung  the  land  of  another  was  forci- 
bly prevented  by  the  latter  from  doing  so. 
The  plaintiff  was  not  the  owner  of  the  tree 
but  she  was  authorized  by  its  owner  to  pick 
the  fruit.  It  was  held  that  the*  plaintiff  could 
maintain  an  action  for  assault  and  battery. 
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Trial  —  Motion  to  Strike  Ont  —  Noce*- 
sity  of  Disdosinc  Chronnd. 

It  is  not  error  to  overrule  a  motion  to 
strike  out  evidence  when  the  objection  to  it  ia 
not  disclosed  and  when  its  impropriety  or 
insufficiency  is  not  apparent. 

Appeal  and  Error  —  Scope  of  Review^  — 
Questions  of  Faot. 

Rule  followed  that  where  questions  of  fact 
have  been  determined  by  the  trial  court  upon 
substantial  and  competent  evidence,  such  de- 
termination is  conclusive  on  appeal. 

Eitop*pel  —  As  Establishing  Ownersliip 
of  Line  Hedge. 

The  doctrine  of  estoppel  cannot  be  invoked 
to  settle  the  ownership  of  a  hedge  fence  when 
the  issues  of  fact  raised  by  the  parties  are 
so  determined  by  the  evidence  and  the  find- 
ings of  the  court  as  to  preclude  the  operation 
of  estoppel. 

Sanie. 

Before  the  doctrine  of  estoppel  can  be  in- 
voked to  settle  a  boundary  line  or  the  owner- 
ship of  a  fence  as  a  boundary  line,  it  must 
first  be  established  that  the  parties  have  rec- 
ognized the  boundary  line,  or  recognized  the 
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fence  as  the  division  line,  and  when  the  facts 
4ire  resolved  to  the  contrary,  the  doctrine  of 
estoppel  cannot  operate. 

:Evidenoe  —  Weight  — •  Conflietinc  Evi- 
dence. 

Duty  of  trial  court  or  jury  in  determining 
the  facts  from  conflicting  testimony  discussed. 

Adjoinins    Iiandow^ners    —   Trees   Near 
Boundary  —  Ownership. 

Where  a  person  has  planted  hedge  trees  on 
"her  own  land  and  cultivated  and  cared  for 
them,  they  are  her  property;  and,  although 
they  are  growing  near  the  boundary  line  of  a 
neighbor,  such  neighbor  has  no  property  in 
them^  and  unless  the  trees  are  doing  him  an 
injury,  he  may  be  enjoined  from  meddling 
with  them. 

[See  note  at  end  of  this  case.] 

Statute  Discussed. 

Certain  constitutional  limitations  of  the 
scope  of  section  580  of  the  Civil  Code  dis- 
«cu8sed. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Clay  county: 
:Smith,  Judge. 

Action  by  Eugenie  Wideman,  plaintiff, 
-against  Adrian  L.  Faivrc  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.     Af- 

TIBMBD. 

F,  B.  Dawes  and  R.  C.  Miller  iot  appellants. 
P,  L.  Williams  for  appellee. 

[103]  Dawson,  J. — This  lawsuit  grows  out 
•Ct  a  controversy  between  neighboring  land- 
ownern  over  a  hedge  fence.  About  1876  the 
plaintiff,  Eugenie  Wideman,  with  the  aid  of 
iier  children  and  a  neighbor  planted  a  hedge 
fence  one  hundred  and  sixty  rods  long,  east 
and  west,  near  the  surveyed  line  between  her 
land  and  the  defendants'  land  which  bounded 
Iters  on  the  north.  The  hedgerow  was  plant- 
ed in  a  plowed  furrow  about  one  foot  south 
of  a  direct  line  between  the  corner  stones 
which  had  been  set  by  government  surveyors 
some  years  prior  thereto.  Thus  the  hedge- 
row was  entirely  on  plaintiff's  land.  The 
plaintiff  and  her  children  cultivated  the  hedge 
until  it  attained  sufficient  growth  to  care  for 
itself.  Thereafter  she  cut  the  weeds  on  the 
south  side  of  it  and  the  defendants  cut  the 
weeds  on  the  north  side. 

About  1883  or  1884,  the  hedge  being  in- 
sufficient to  turn  live  stock,  the  plaintiff  and 
defendants  placed  two  strands  of  wire  and 
fence  posts  in  the  hedgerow,  the  plaintiff  plac- 
ing the  wire  and  posts  for  eighty  rods  in  the 
easterly  half  of  the  hedge,  and  the  defendants 
doing  likewise  in  the  westerly  half  of  the 
hedge  for  eighty  rods. 

The  hedge  was  never  cut  or  laid,  but  per- 

^nitted  to  grow  into  trees,  and  in  January, 

1915,  the  plaintiff  commenced  at  the  west  end 

-of  the  hedgerow  to  cut  down  the  hedge  trees. 

Ann.  Gas.  1018B. — 74. 


Thereupon  the  defendants  likewise  began  to 
cut  down  the  hedge  trees,  beginning  at  the 
middle  of  the  half  mile  of  it  and  working 
westward.  Hence  this  lawsuit.  The  plaintiff 
prayed  for  damages  for  the  value  of  the  hedge 
trees  cut  down  and  converted  [104]  by  de- 
fendants, and  for  an  injunction.  Defendant 
Adrian  Faivre  disclaimed,  and  Lester  Faivre 
answered  that  the  hedge  fence  was  on  the 
dividing  line  between  plaintiff's  and  defend- 
ants' land,  that  the  hedge  fence  was  planted 
about  1882  by  plaintiff  and  himself,  she  fur- 
nishing the  plants  and  he  doing  the  plowing 
and  assisting  in  setting  them  out;  that  he 
and  plaintiff  both  cultivated  the  hedgerow. 
He  further  alleged: 

"That  at  the  time  said  hedge  plants  were 
set  out  it  was  mutually  agreed  and  under- 
stood by  and  between  the  plaintiff  and  this 
answering  defendant,  that  when  the  hedge 
was  set  out  it  was  to  be  the  line  fence  sepa- 
rating plaintiff's  and  this  answering  defend- 
ant's fence. 

'That  said  hedge  fence  was  set  out  about 
the  year  eighteen  eighty-two  or  three  and 
has  remained  on  the  line  between  said  farms 
ever  since. 

"That  for  more  than  thirty  years  the  plain- 
tiff as  well  as  the  defendant,  has  treated  the 
fence  as  upon  the  line.  That  during  all  that 
time  she  was  acquiesced  in  and  governed  her- 
self according  to  said  parol  agreement.  That 
in  law  and  equity  and  in  good  conscience,  she 
is  now  estopped  from  claiming  that  said 
hedge  is  not  situated  upon  the  true  line  sepa- 
rating the  plaintiff's  and  this  answering  de- 
fendant's farm." 

The  trial  court  made  special  findings  and 
found  all  the  material  issues  in  favor  of 
plaintiff  and  enjoined  the  defendants  from 
further  meddling  with  the  hedge  trees. 

Various  errors  are  assigned  which  will  be 
noted  in  the  order  of  their  presentation. 

The  first  of  these  relates  to  the  testimony 
of  a  witness  touching  the  value  of  the  hedge 
trees  cut  down  by  the  defendants.  Since  the 
total  amount  recovered  by  plaintiff  on  this 
account  was  only  $65,  there  is  some  question 
about  the  propriety  of  its  review  here,  our 
jurisdiction  on  mere  recoveries  of  money  be- 
ing limited  to  sums  exceeding  $100.  (Civ. 
Code,  §  566. )  But  laying  that  aside,  the  ob- 
jection below  was  thus  stated: 

[Counsel  for  defendants]  "Now,  if  the 
court  please,  we  move  to  strike  out  the  wit- 
ness's testimony  about  there  being  $100 
damage  done. 

"The  Court:  The  motion  to  strike  out  will 
be  overruled." 

This  general  objection  did  not  disclose  any 
reason  for  the  motion  to  strike  out  the  testi- 
mony, and  no  impropriety  or  insuffieieney  was 
apparent  in  the  evidence  objected  to.  The 
motion  was  therefore  properly  overruled. 
Professor  Wigmore  well  says; 
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•The  cardinal  principle  (no  sooner  repeat- 
ed by  courts  than  it  is  [105]  forgotten  by 
counsel)  is  that  a  general  objection,  if  over- 
ruled,  can  not  avail."  (1  Wigmore  on  Evi- 
dence, §  18,  citing  cases.) 

It  is  next  contended  that — 

"There  is  not  one  syllable  of  evidence 
.     .     .     showing  that  Eugenie  Wideman  in- 


structed one  James  Hodsrins 


that  he 


should  run  that  furrow  one  foot  or  any  dis- 
tance whatever  south  of  the  monument 
stone,"  etc. 

Hodgins  was  the  neighbor  who  helped  Mrs. 
Wideman  and  her  children  to  set  out  the 
hedge  plants.  He  plowed  the  furrow.  It  is 
true,  as  defendants  contend,  that  there  is  no 
evidence  that  Mrs.  Wideman  instructed  him 
about  how  the  work  should  be  performed. 
These  people  were  farmers.  When  their 
neighbors  turn  in  to  help  them  with  farm 
work,  it  is  not  common — indeed  it  would  be 
extraordinary — for  the  party  receiving  this 
neighborly  assistance,  with  or  without  pay- 
ment therefor,  to  issue  iTistructUms  like  a 
train  despatcher  to  a  train  crew,  or  the  mana- 
ger of  a  large  business  to  his  employees. 
Country  folks  would  consider  such  formality 
as  rank  affectation.  The  trial  court's  use  of 
the  word  was  merely  part  of  the  text  of  its 
finding  that  the  furrow  was  plowed  by  neigh- 
bor Hodgins  about  a  foot  from  and  within 
Mrs.  Wideman's  boundary  line  agreeable  to 
her  wishes.  There  was  no  lack  of  evidence  to 
that  effect.  Defendants'  contention  on  this 
point  is  hypereriticai  and  lacks  substantial 
merit. 

The  next  contention  is  that  the  evidence 
shows  that  the  hedge  was  planted  on  the  true 
line  between  the  lands  of  plaintiff  and  defend- 
ants. There  being  some  evidence  to  support 
the  trial  court's  findings  that  it  was  planted 
about  a  foot  south  of  the  true  line,  that  prop- 
osition is  concluded.  (United  Pac.  R.  Co. 
V.  Coldwell,  6  Kan.  82;  Humphrey  v.  Wyandt 
Mortg.  etc.  Co.  98  Kan.  266,  158  Pac.  42.) 
The  same  rule  forecloses  the  question  whether 
Mis.  Wideman  and  her  children  and  her 
neighbor  planted  the  hedge  about  1876  or 
whether  Mrs.  Wideman  and  defendant  Lester 
Faivre  jointly  planted  it  about  1882,  and 
similarly  disposes  of  the  question  whether 
there  was  an  understanding  and  agreement 
between  Faivre  and  Mrs.  Wideman  about  the 
hedge  or  for  a  division  of  it. 

The  doctrine  of  estoppel  is  next  invoked, 
on  the  ground  that  the  parties  treated 
the  hedge  fence  as  a  division  line  for  over 
[106]  thirty  years.  That  doctrine  is  sound 
and  well  supported  by  authorities  (Tarpen- 
ning  V.  Cannon,  28  Kan.  665) ;  but  the  find- 
ings of  fact  based  upon  the  issues  which  the 
parties  sought  to  submit,  and  which  negative 
the  defendants'  contention  that  the  parties 
treated  the  hedge  as  a  division  fence  or  that 


there  was  any  parol  agreement  thereto  or 
acquiescence  therein,  preclude  its  operation 
here. 

Counsel  for  defendants  propound  this 
query:  "Mrs.  Wideman  says  she  entered  into 
no  contract  in  regard  to  the  fence,  the  defend- 
ant says  she  did,  w^hat  shall  the  court  do?" 
That  is  easily  answered.  The  trial  court  or 
jury  shall  determine  from  the  appearance  and 
demeanor  of  the  witnesses,  their  apparent 
candor  or  lack  of  candor,  their  opportunities 
for  knowing  the  facts  about  which  they  testi- 
fy, and  shall  weigh  their  motives  and  their 
interest  in  the  result,  and  may  discount  the 
improbable,  or  ignore  the  evidence  of  one  who 
is  seemingly  giving  false  testimony,  and  the 
trial  court  or  jury  may  and  should  consider 
all  the  surrounding  circumstances,  and  there- 
upon conscientiously  but  courageously  find 
for  the  party  producing  the  more  credible  and 
preponderating  evidence  and  against  the  par- 
ty who  is  probably  lying  or  mistaken  in 
what  he  says.  When  this  is  done,  courts  of 
appeal  adopt  the  result  without  question  as  a 
conclusive  ascertainment  of  the  issues  of  fact. 
(Underwood  v.  Fosha,  96  Kan.  240,  242,  150 
Pac.  571;  Pittman,  etc.  Co.  v.  Hayes,  98  Kan. 
273,  277,  157  Pac.  1193.) 

If  the  hedge  trees  were  planted  on  the  true 
boundary  line  or  on  a  line  adopted  or  ac- 
quiesced in  as  the  division  line,  they  would 
derive  their  growth  and  sustenance  from  the 
lands  of  both  adjoining  landowners  and  each 
would  be  entitled  to  a  share  of  the  hedge  tim- 
ber as  tenants  in  common  (1  R.  C.  L.  401),. 
but  this  would  be  wholly  apart  from  the 
question  of  the  utility  of  the  hedge  trees  as 
a  fence  (Griffith  v.  Carrothers,  86  Kan.  93^ 
119  Pao.  548).  But  since  the  hedge  trees 
were  exclusively  on  the  land  of  Mrs.  Wide- 
man,  and  were  planted  and  cared  for  by  her,, 
they  were  her  property,  with  which  the  de- 
fendants had  no  right  to  meddle  unless  upon 
the  ground  that  the  trees  were  a  nuisance. 

"A  person  who  has  planted  trees  on  his  own 
side  of  a  division  fence — the  fence  being  set 
and  the  trees  planted  by  the  joint  action  and 
co-operation  of  the  adjacent  owner,  who  was 
his  grantor, — ^has  a  right,  as  against  the 
grantees  of  such  neighboring  owner,  to  re- 
move the  trees,  [107]  whether  such  locaticHK 
and  planting  would  or  would  not  have  created 
an  estoppel  as  to  the  title  to  the  land  where 
they  were  planted."  (Reed  v.  Drake,  29  Mich. 
222,  syl.) 

"A  tree  growing  near  a  boundary  line,  so 
that  its  roots  extend  on  each  side,  is,  it  seems, 
wholly  the  property  of  him  on  whose  land  the 
trunk  stands."  (Dubois  v.  Beaver,  25  N.  Y. 
123,  82  Am.  Dec.  326,  syl.) 

"It  seems  that  a  tree  and  its  product  is  the 
sole  property  of  him  on  whose  land  it  is  situ- 
ated, and  its  location  and  property  should  be 
determined  by  the  position  of  the  trunk  or 
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body  of  the  tree  above  the  soil,  rather  than  by 
the  roots  within  or  branches  above  it." 
(Skinner  v.  Wilder,  38  Vt.  115,  88  Am.  Dee. 
645  syl. ) 

(See  also  1  R.  C.  L.  400;  11  R.  C.  U  900.) 

Inl  C.  J.  1232,  itisBaid: 

**In  ^ite  of  some  confusion  among  the  older 
authorities  as  to  the  ownership  of  a  tree 
standing  wholly  on  the  land  of  the  owner^ 
when  its  roots  extended  into  the  land  of  an- 
other, it  is  now  the  generally  adopted  view, 
both  in  this  country  and  in  England,  that  the 
ownership  of  a  tree  under  such  circumstances 
is  in  him  in  whose  land  the  tree  stands." 

The  defendants  present  to  this  court  cer- 
tain photographs  showing  the  hedge  stumps,  a 
blue  print  purporting  to  show  that  the  hedge- 
row is  on  the  defendants'  land  and  not  on  the 
plaintiffs,  and  produce  an  affidavit  of  the 
county  surveyor  who  made  these  photographs 
and  the  blue  print.  The  affidavit  narrates 
that  the  government  stones,  which  were  of 
sandstone,  can  not  be  found,  that  the  stones 
which  he  did  find  are  limestones,  etc.  Coim- 
sel  for  the  plaintiff  move  to  strike  these  pho- 
tographs, blue  print  and  affidavit  from  the 
iiles,  since  they  are  no  part  of  the  record  nor 
were  they  presented  to  or  considered  by  the 
trial  court.  Defendants  cite  section  580  of 
the  civil  code  as  authorizing  this  practice. 
It  would  seem  that  the  scope  and  limitations 
of  section  580  of  the  code  have  been  sufficient- 
ly explained  to  the  profession  to  need  no  dis- 
cussion here;  but  it  may  be  repeated  that  the 
scope  of  that  section  can  not  constitutionally 
extend  to  include  what  would  be  mere  cumu- 
lative evidence,  nor  evidence  which  it  would 
be  possible  to  controvert  or  dispute  in  the 
trial  court,  nor  concerning  the  effect  of  which 
there  might  be  differences  of  opinion  or  from 
which  different  conclusions  could  possibly  be 
drawn.  This  court  has  jurisdiction  of  a  cause 
in  one  of  two  ways — by  an  invocation  of  its 
original  constitutional  jurisdiction  in  maaula' 
tnus,  quo  icarranto  or  habeas  corpus,  or 
through  its  appellate  [108]  jurisdiction  where 
it  reviews  alleged  errors  of  trial  courts.  In 
the  former,  we  may  glean  the  facts  with  the 
same  freedom  and  liberality  accorded  to  all 
trial  courts.  In  the  latter,  when  we  sit  to 
review  the  work  of  a  trial  court,  we  are  limit- 
ed to  the  record  made  in  that  court;,  and 
there  would  never  be  an  end  of  litigation  if 
first  one  party  and  then  the  other  were  per- 
mitted to  pile  up  further  evidence  in  the  ap- 
pellate court  which  was  never  submitted  to 
the  trial  court  or  jury.  The  supreme  court's 
jurisdiction  is  invariably  and  exclusively 
original  or  appellate.  There  is  never  a  con- 
fusion or  blending  of  both.  (Hess  v.  Conway, 
93  Kan.  246,  144  Pac.  205;  Robinson  v.  Chica- 
go, etc.  R.  Co.  96  Kan.  137, 144,  145, 150  Pac. 
636;  Haseltine  v.  Nuss,  97  Kan.  228,  231,  155 
Pac.  55;  Doty  v.  Shepard,  98  Kan.  309,  312, 


168  Pac.  1;  Girten  v.  National  Zinc  Co.  98 
Kan.  405,  408,  158  Pac.  83.) 

This  disposes  of  all  the  errors  urged  by  de- 
fendants, and  since  nothing  prejudicial  ap- 
pears whereby  the  result  in  the  trial  eourt 
can  be  disturbed,  the  judgment  must  be  af- 
firmed. 


NOTE. 

The  reported  ease  contains  a  discussion 
of  the  rights  of  adjoining  landowners  with 
respect  to  hedge  trees  near  a  boundary  line 
holding  that  the  trees  were  the  property  of 
the  owner  of  the  land  on  which  they  grew 
and  that  he  was  entitled  to  an  injunction 
against  their  removal  by  the  adjoining  owner. 
This  question  is  fully  treated  in  the  note  to 
Cobb  V.  Western  Union  Tel.  Co,  reported  ante, 
this  volume,  at  page  115^. 
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Master  and  Berraitt  —  Wr^acfnl  Dia- 
oharBe  ^  Qneatiom  for  Jury* 

In  a  discharged  bookkeeper's  action  on  the 
common  counts  in  assumpsit  for  salary,  the 
question  whether  the  plaintiff  was  discharged 
or  quit  the  service  of  defendant  of  his  own 
accord  is  held  to  be  for  the  jury. 

Pleadims  ^  Variaaoe  «-  SvAoieitey  of 
Objeotion. 

In  view  of  Code  1904,  §  3384,  authorizing 
amendments  whenever  a  variance  between 
pleadings  and  proof  develops  during  the  trial, 
in  a  discharged  bookkeeper's  action  for  salary,  ^ 
where  the  declaration  contained  only  the  com- 
mon counts  in  assumpsit  and  plaintiff  of- 
fered in  evidence  his  contract  covering  his 
original  employment  of  one  year,  but  defend- 
ant at  the  trial  made  no  objection  on  the 
ground  of  variance  between  the  declaration 
and  proof  or  upon  the  insufficiency  or  the 
inaptness  of  the  evidence  to  sustain  recovery 
on  the  common  counts,  but  his  sole  objection 
to  the  admission  of  the  contract  being  that 
it  was  not  then  in  force,  defendant  cannot  on 
review  successfully  contend  that  plaintiff 
should  have  declared  especially  on  his  con- 
tract and  its  breach,  since  parties  are  not 
permitted  to  make  one  objection  to  evidence 
in  the  trial  court  and  another  and  different 
one  in  the  appellate  court,  but  are  regarded 
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as  having  waived  all  objections  save  those 
specifically  pointed  out. 

Master  and  Servant  ^  Action  for  Dii- 
cHarge  —  Evidenee  ^  Oontraot  for 
Previonji  Term. 

The  original  written  contract  of  employ- 
ment for  one  year  is  admissible  to  show  the 
terms  of  the  original  hiring. 

Form  of  Remedy  for  Wrongful  Dis- 
charge. 

Where  a  bookkeeper  was  employed  under  a 
written  contract  for  one  year  and  subsequent- 
ly continued  in  service  for  several  years 
thereafter  receiving  one  increase  in  salaryi 
the  appropriate  remedy  on  his  discharge  is 
an  action  on  the  common  counts  in  assumpsit. 

Pleading  —  Variance  ^  Trial  Amend- 
ments. 

Code  1904,  §  3384,  authorizing  amendments 
when  a  variance  between  pleadings  and  proof 
develops  during  the  trial,  is  to  be  construed 
with  liberality  by  the  courts. 

Master  and  Servant  —  Renew^al  of  Con- 
tract —  Continuing  In  Service. 

As  plaintifT  after  his  original  employment 
for  the  year  1910  continued  in  the  service  of 
defendant  without  further  contract  and  re- 
ceived one  increase  of  salary,  whether  he  was 
employed  by  the  month  or  by  the  year  in 
1014,  when  he  left  plaintiff ^s  service,  is  held 
to  be  for  the  jury. 

[See  note  at  end  of  this  case.] 

Same. 

Plaintiff  is  entitled  to  show  the  circum- 
stances and  negotiations  under  which  he  be- 
gan his  original  term  of  service,  to  be  con- 
sidered with  the  original  contract  itself  in 
determining  the  probable  intention  of  the  par- 
ties to  continue  in  the  relation  after  the  nrst 
year  expired. 

[See  note  at  end  of  this  case.] 

Same. 

The  fact  of  plaintiff's  subsequent  employ- 
ment implies  some  sort  of  a  contract,  from 
the  continuance  in  service,  depending  upon 
the  intention  of  the  parties,  and  there  is  a 
rebuttable  presumption  that  he  was  again 
employed  for  a  like  term. 

[See  note  at  end  of  this  case.] 
Frauds,  Statute  of  —  Renewal  of  Writ- 
ten Contract  for  Tear. 
Where  a  bookkeeper  was  employed  under  a 
written  contract  for  one  year  and  continued 
from  year  to  year  thereafter,  his  contract  for 
each  of  the  succeeding  years  was  a  contract 
for  one  year's  service  to  begin  and  be  per- 
formed within  the  year,  and  consequently  was 
not  within  the  statute  of  frauds. 

Error  to  Law  and  Equity  Court  of  City  of 
Bichmond. 

Action  by  L.  A.  Conrad,  plaintiff,  against 
Ellison -Harvey  Company,  defendant.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
The  facts  are   stated   in  the  opinion.     Ke- 

TEBSKD. 


J,  0.  Page  for  plaintiff  in  error. 
Jo  Lane  d  Cary^  Ellis  Stem  for  defendant 
in  error. 

[460]  Kellt,  J. — L.  A.  Conrad,  claiming 
to  have  been  employed  as  a  bookkeeper  by  the 
Ellison-Harvey  Company,  a  corporation,  for 
a  period  of  one  year  from  January  1,  1914, 
and  to  have  been  unlaw^fully  discharged  on 
June  30,  1914,  brought  this  action  of  assump- 
sit to  recover  on  account  of  his  salary  for 
the  balance  of  the  year.  There  w^as  a  verdict 
and  judgment  against  him,  and  thereupon  he 
obtained  this  writ  of  error. 

Conrad's  original  employment  with  the  El- 
lison-Harvey Company  began  on  January  1, 
1910,  under  a  written  contract  which  fixed 
his  compensation  at  $100  per  month  and  his 
term  of  service  at  one  year.  When  the  year 
expired,  he  continued  in  the  same  employ- 
ment without  anything  being  said  as  to  a  new 
arrangement.  In  May,  1911,  the  company, 
upon  a  recommendation  made  by  Mr.  Harvey 
at  a  meeting  of  the  directors,  increased  Con- 
rad's salary  to  $125  per  month.  So  far  aa 
the  record  discloses,  this  increase  was 
[461]  not  intended  to  have,  or  regarded  as 
having,  any  effect  upon  the  term  of  his  em- 
ployment. He  remained  in  the  service  of  the 
company  throughout  the  years  1911,  1912, 
1913  and  until  June  30,  1914,  when,  as  be  al- 
leges, he  was  discharged. 

The  assignments  of  error  relate  exclusive- 
ly to  the  action  of  the  trial  court  upon  the 
instructions  to  the  jury,  which  necessarily 
resulted  in  a  verdict  for  the  defendant.  Be- 
fore taking  up  these  assignments,  however, 
it  will  be  in  order,  and  will  facilitate  and 
clarify  the  discussion  of  the  assignments 
themselves,  to  dispose  of  certain  contentions 
of  the  defendant  which,  if  sound,  would  de- 
feat the  plaintiff's  action  entirely,  and  make 
it  necessary  for  us  to  affirm  the  judgment  on 
the  ground  that  no  other  verdict  could  have 
been  properly  returned,  regardless  of  the 
instructions. 

The  first  of  these  contentions  is  that  the 
plaintiff  was  not  in  fact  discharged,  but  quit 
the  service  of  his  own  accord.  Of  this  it  is 
sufficient  to  say,  that  while  the  evidence  is 
by  no  means  clear  upon  the  question,  it  was, 
in  our  opinion,  one  for  the  jury  to  determine. 
The  defendants  would  not  deal  frankly  with 
him,  were  moving  their  principal  effects  and 
main  place  of  business  out  of  the  State,  ap- 
peared to  have  no  further  position  or  use  for 
him,  and  would  give  him  no  assurance  what- 
ever as  to  his  future  employment.  Without 
discussing  it  in  detail,  the  evidence  seems  to 
us,  when  viewed  as  a  whole,  to  have  tended 
to  show  that  the  company  had  secretly  deter- 
mined to  drop  him,  and  in  effect  had  done 
0O|  before  he  instituted  this  suit  and  attached 
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their  estate  to  secure  his  claim.  In  this 
state  of  the  evidence,  the  question  whether 
he  was  discharged,  or  quit,  was  one  for  the 
jury  to  answer.  (Goldsmith  v.  LAtz,  96  Va. 
680,  685,  32  S.  £.  483.) 

It  is  urged  by  the  defendant,  in  the  sec- 
ond place,  that,  as  this  is  an  action  based 
upon  a  wrongful  discharge,  the  plaintiff  should 
have  declared  specially  upon  the  contract  and 
its  breach,  whereas  his  declaration  contains 
only  the  [462]  common  counts  in  assumpsit, 
and  that,  therefore,  his  action  must  fail. 
This  point  was  not  made  in  the  lower  court 
and  cannot  be  successfully  raised  for  the  first 
time  here.  It  is  true  that  when  the  plaintiff 
offered  in  evidence  the  written  contract  cov- 
ering the  original  employment  for  the  year 
1010,  the  defendant  objected,  but  the  objec- 
tion was  not  upon  any  such  ground  as  is 
here  suggested.  The  objection,  and  the  sole 
objection  indicated,  was  that  the  written  con- 
tract "is  not  the  contract  in  force  in  1914," 
and  that  the  plaintiff  should  "be  confined  to 
proving  the  contract  under  which  he  is  claim- 
ing." The  contract  for  1910  was  clearly 
admissible  for  the  purpose  of  showing  the 
terms  of  the  original  hiring.  (26  Cyc.  976, 
note;  20  Am.  &  Eng.  Enc.  of  Law,  2d  ed.  16, 
note;  Hermann  v.  Littlefield,  109  Cal.  430,  42 
Pac.  443;  Tatterson  v.  Suffolk  Mfg.  Co.  106 
Mass.  56;  other  authorities  cited  infra.)  At 
no  time  during  the  progress  of  the  trial  was 
there,  so  far  as  the  record  shows,  any  inti- 
mation that  the  defendant  relied  upon  a 
variance  between  the  declaration  and  the 
proof,  or  upon  the  insufficiency  or  inaptness 
of  the  evidence  to  sustain  a  recovery  upon 
the  common  counts.  Parties  are  not  permit- 
ted to  make  one  objection  to  evidence  in  the 
trial  court  and  another  and  different  one  in 
the  appellate  court,  but  are  regarded  as  hav- 
ing waived  all  objections  save  those  specifi- 
cally pointed  out.  Warren  v.  Warren,  93 
Va.  73,  74,  76,  24  S.  E.  913;  McCrorey  v. 
Thomas,  109  Va.  373,  376,  63  S.  E.  1011,  17 
Ann.  Cas.  373. 

In  Warren  v.  Warren,  supra,  Judge  Bu- 
chanan, speaking  for  this  court,  said:  "The 
parties  must  stand  or  fall  by  the  case  as  made 
in  that  (the  trial)  courts  An  appellate  court 
is  not  a  forum  in  which  to  make  a  new  case. 
It  is  merely  a  court  of  review  to  determine 
whether  or  not  the  rulings  and  judgment  of 
the  court  below  upon  the  case  as  made  there 
were  correct.  Any  other  rule,  it  has  been 
well  said,  would  overturn  all  just  conceptions 
of  appellate  procedure  in  cases  at  law,  and 
would  result'  in  making  an  appeal  in  such 
action  [463]  a  trial  de  novoy  without  the 
presence  of  witnesses,  or  the  means  of  cor- 
recting errors  and  omissions." 

Furthermore,  and  perhaps  more  directly 
to  the  point  in  this  connection,  the  action  of 
assumpsit   was   the   appropriate   remedy,  if 


the  plaintiff  was  entitled  to  recover  upon 
the  facts  as  proved,  and,  conceding  that  the 
declaration  was  defective,  it  was  the  duty 
of  the  defendant,  if  it  intended  to  rely  upon 
that  point,  to  then  and  there  call  the  court's 
attention  to  it.  Section  3384  of  the  Code  of 
Virginia,  authorizing  amendments,  upon  terms 
fair  to  both  parties,  whenever  a  variance 
between  the  pleadings  and  the  proof  develops 
during  the  trial,  was  expressly  designed  to 
meet  just  such  a  situation  as  would  have  been 
presented  in  the  trial  court  if  the  question 
now  made  before  us  had  been  raised  there. 
This  statute  has  always,  and  most  properly, 
been  regarded  with  favor,  and  construed  with 
liberality  by  the  courts  of  this  State;  and 
its  terms  would  have  fully  met  the  condition 
now  complained  of  by  defendant.  Having 
failed  to  avail  itself  of  the  remedy  thus  pro- 
vided, or  to  give  the  plaintiff  or  the  court  the 
opportunity  to  invoke  it,  the  defendant  can- 
not now  take  advantage  of  the  irregularity 
which  the  statute  would  have  cured.  This 
conclusion  is  in  accord  with  the  well  settled 
policy  and  repeated  decisions  of  this  court. 
Eagles  V.  Hook,  22  Orat.  (Va.)  510,  512; 
Langhorne  v.  Richmond  City  R.  Co.  91  Va. 
364,  367,  22  S.  E.  357;  Bertha  Zinc  Co.  v. 
Martin,  93  Va.  791,  801,  22  S.  E.  869,  70 
L.R.A.  999;  Moore  Lime  Co.  v.  Johnson,  103 
Va.  84,  86,  48  S.  £.  557;  Virginia,  etc.  R.  Co. 
V.  Bailey,  103  Va.  205,  228,  49  S.  E.  33 ;  New- 
port News,  etc.  R.  Co.  v.  McCormick,  106 
Va.  517,  518,  56  S.  E.  281;  Norfolk,  etc.  R. 
Co.  V.  Perdue,  117  Va.  Ill,  117,  83  S.  E.  1058; 
Hawkins,  etc.  v.  Edwards,  117  Va.  311,  317, 
84  S.  £.  654;  Burks  PI.  &  Pr.  pp.  586-6-7; 
Id.  p.  770. 

Another  contention  of  the  defendant,  urged 
as  conclusive  against  the  plaintiff's  demand, 
is  that  he  was  employed  [464]  in  1914'  by 
the  month  and  not  by  the  year,  and  that 
therefore  any  action  by  him  based  upon  a 
yearly  contract  must  fail.  In  our  view  of  the 
evidence,  the  question  thus  presented,  to 
say  the  most  that  can  be  said  of  it  for  the 
defendant,  was  one  for  the  jury  to  settle. 
The  evidence  certainly  tended  to  show,  if  it 
did  not  conclusively  show,  that  the  plaintiff, 
having  been  originally  hired  for  a  fixed  term 
of  one  year,  held  over  in  the  succeeding  years 
of  19li,  1912,  1913  and  1914,  without  any 
new  agreement  or  different  understanding  as 
to  the  term  of  service.  The  only  change  ever 
made  was  the  increase  of  salary  in  May, 
1911,  already  pointed  out.  Nothing  whatever 
appears  in  the  record  to  explain  the  occasion 
or  purpose  of  this  increase,  except  the  un- 
contradicted statement  of  Conrad  that,  in 
the  course  of  the  original  negotiations  with 
representatives  of  the  defendant,  he  was  hesi- 
tating about  accepting  their  offer  of  $100 
per  month,  and  called  their  attention  to  the 
fact  that  he  then  held  an  equally  remunera- 
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live  position  which  he  could  keep  as  long 
as  he  chose,  whereupon  Mr.  Ellison,  the  presi* 
dent  of  the  company,  said:  "Well,  come  on 
with  us  and  we  will  give  you  one  hundred 
dollars  a  month  now,  and  later  on  will  in- 
crease you."  This  statement  was  objected 
to  at  the  trial  solely  on  the  ground  that  Mr. 
Ellison  was  then  dead,  but  when  it  was  made 
to  appear  that  Mr.  Harvey  also  was  present 
during  the  conversation,  the  objection  was 
not  further  urged.  The  statement  does  not 
appear  to  us  to  be  very  material  in  any 
aspect  of  the  case.  If  it  be  left  out  of  view 
entirely,  the  mere  unexplained  increase  in 
salary  would  not  in  itself  be  sufficient  to 
show  any  intent  to  convert  into  a  monthly 
employment  one  which  had  commenced  un- 
der a  yearly  contract.  But  the  plaintiff  was 
entitled  to  show,  for  whatever  they  were 
worth,  the  circumstances  and  negotiations 
under  which  he  began  his  original  terms  of 
service,  so  that  they  might  be  considered 
along  with  the  original  contract  itself  in  de- 
termining the  probable  intention  [465]  of 
the  parties  continuing  the  relationship  after 
the  first  year  had  expired.  The  contract  fcK* 
the  year  1911,  or  for  any  succeeding  year, 
did  not  exist,  and  is  not  claimed  to  have  ex- 
isted,-until  the  preceding  year  had  expired; 
but  when,  after  the  end  of  each  year,  the  em- 
ployment continued  some  sort  of  contract 
was  necessarily  implied,  and  the  question  of 
what  this  implied  contract  was  depended 
upon  the  Intention  of  the  parties.  In  ascer- 
taining this  intention,  it  was  proper  for  the 
jury  to  have  before  them  the  original  con* 
tract  and  the  circumstances  under  which  it 
was  made.  It  is  to  be  remembered  in  this 
connection  that  the  defendant,  not  the  plain- 
tiff, was  relying  upon  the  increase  of  salary, 
invoking  that  fact  to  sustain  its  contention 
that  the  hiring  after  1910  was  by  the  month ; 
and,  in  this  aspect,  the  case  became  peculiarly 
one  for  the  application  of  the  general  rule 
permitting  evidence  of  previous  dealings  and 
negotiations. 

In  Tatterson  v.  Suffolk  Mfg.  Co.  106  Mass. 
66,  supra,  the  court  used  the  following  lan- 
guage, which  is  especially  pertinent  here: 
"There  was  no  express  stipulation,  either 
written  or  oral,  which  fixed  the  time  for  the 
continuance  of  the  employment  of  the  plain- 
tiff by  the  defendant.  That  element  of  their 
contract  depended  upon  the  understanding 
and  intent  of  the  parties:  which  could  be 
ascertained  only  by  inference  from  their 
written  and  oral  negotiations,  the  usages  of 
the  business,  the  situation  of  the  parties,  the 
nature  of  the  employment,  and  all  the  circum- 
stances of  the  case.  It  was  an  inference  of 
fact,  to  be  drawn  only  by  the  jury.  The 
whole  question,  What  was  the  contract  ex- 
isting between  the  parties,  at  the  time  the 
defendants  undertook  to  terminate  the  em- 


ployment?    was  properly  submitted  to  ti)e 
jury." 

In  the  case  of  Chamberlain  v.  Detroit 
Stove  W^orks,  103  Mich.  124,  61  N.  W.  532, 
the  plaintiff  had  worked  for  the  defendant 
company  for  some  years  at  a  yearly  salary, 
and  then,  in  January,  1S86,  he  was  elected 
a  director  and  secretary  [466]  of  the  concern. 
Thereafter  he  continued  to  render  the  same 
service  as  formerly,  but  at  an  increased  sala- 
ry. He  was  also  re-elected  as  director  and 
secretary  each  succeeding  year  until  1892, 
when  another  person  was  chosen  In  his  place. 
In  May,  1892,  he  was  discharged  from  the 
company's  employment,  and,  in  an  action 
brought  by  him,  the  jury  found  that  he  was 
employed  for  a  full  year  and  that  this  em- 
ployment continued  distinct  from  his  offices 
in  the  corporation.  It  was  held,  on  appeal, 
that  the  character  of  the  hiring  was  properly 
left  to  the  jury  and  that  their  determina- 
tion was  not  improper.  See  also  Mechem 
on  Agency  (2d  ed.)  602  and  cases  cited. 

So,  in  the  instant  case,  we  find  no  difficulty 
in  liolding  that,  under  the  law  and  the  evi- 
dence, the  jury  might  very  properly  have 
found  that  the  plaintiff  had  a  contract  by 
implication  for  the  entire  year  1914.  The 
evidence  has  already  been  sufficiently  re- 
viewed, and  the  law  applicable  to  it  is  per- 
fectly well  settled.  The  English  rule  is  that 
every  general  hiring  is  presumed  to  be  for 
one  year,  in  the  absence  of  stipulations  or 
circumstances  to  rebut  the  presumption.  (1 
Min.  Inst.  4th  ed.  p.  209;  26  Cyc.  973.)  In 
the  United  States  the  prevailing'  doctrine 
is  that  every  such  general  hiring  ia  termina- 
ble at  the  will  of  the  parties  (Lile's  Notes 
on  1  Min.  Inst.  p.  54;  20  Am.  &  Eng.  Enc. 
of  Law,  2d  ed.  p.  14;  26  Cyc.  874).  Both 
in  England  and  in  this  country,  however, 
when  one  enters  the  employment  of  another 
for  a  definite  period  (of  one  year  or  less) 
and  continues  in  that  employment  after  th« 
expiration  of  that  period  without  any  new 
agreement,  the  presumption,  rebuttable  of 
course  by  evidence,  is  that  he  is  again  em- 
ployed for  a  like  term. 

''A  person  who  has  been  previously  em- 
ployed by  the  month,  year  or  other  fixed  in- 
terval, and  who  is  permitted  without  any 
new  arrangement  to  continue  in  the  employ- 
ment after  the  period  limited  by  the  original 
employment  has  expired,  will,  in  the  absence 
of  anything  to  show  a  contrary  [467]  inten- 
tion, be  presumed  to  be  employed  until  the 
close  of  the  current  interval  and  upon  the 
same  terms.  This,  however,  is  .merely  a  pre- 
sumption, and  gives  way  before  evidence  that 
such  a  continuation  was  not  intended." 
Mechem  on. Agency  (2d  ed,)  sec.  605,  p. 
434.  See  also  to  the  same  effect,  20  Am.  & 
Eng.  Enc.  of  Law  (2d  ed.)  p.  16;  26  Cyc.  p. 
976;  McCuUough  Iron  Co.  v.  Carpenter,  67 
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Md.  534,  11  Atl.  176;  Wallace  v.  Floyd,  29 
Pa.  St.  184,  72  Am.  Dec.  620;  Tatterson  v. 
Suffolk  Mfg.  Co.  supra;  Standard  Oil  Co.  v. 
Gilbert,  84  Ga.  714,  11  S.  E.  491,  8  L.R.A. 
410;  Kelly  v.  Carthage  Wheel  Co.  62  Ohio  St. 
598,  57  N.  £.  984;  Douglass  v.  Merchants 
Ins.  Co.  118  N.  Y.  484,  23  N.  E.  806,  7  L.R.A. 
S22. 

In  the  Gilbert  Case,  cited  above,  the  Su- 
preme Court  of  Georgia,  in  the  course  of  the 
opinion,  said: 

"In  the  argument  notice  was  taken  of  the 
difference  between  the  English  and  the  Ameri- 
can rule  as  to  presuming  that  an  indefinite 
hiring  is  for  a  whole  year.  It  was  said  that 
in  the  former  country  this  presumption  holds, 
but  in  the  latter  it  does  not.  Wood,  Mast. 
and  Serv.  sec  136. 

"We  think,  however,  this  presumption  has 
nothing  to  do  with  the  matter;  for  whether 
the  first  hiring  has  its  duration  fixed  by  ex- 
press or  implied  contract,  if  it  be  fixed  in 
either  way,  the  term  (if  not  longer  than  one 
year)  admits  of  duplication  by  tacit  as  well 
as  express  agreement.  When  we  have  a 
definite  term  of  service,  no  matter  how  we 
get  it,  subsequent  service  of  the  same  kind, 
where  no  new  contract  is  made  and  nothing 
appears  to  indicate  a  change  of  intention, 
may  bo  referred  to  the  previous  understand- 
ing, and  to  a  tacit  renewal  of  the  engage* 
ment." 

Summarizing  the  results  of  the  foregoing 
discuBdion,  we  are  of  opinion,  (1)  that  the 
objection  to  the  form  of  the  plaintiff's  dec* 
laration  comes  too  late  to  avail  the  defendant 
in  this  court;  (2)  that  whether  the  plaintiff 
was  discharged,  or  quit  the  service  prema- 
turely and  of  his  own  accord,  and  [468]  (3) 
whether  he  was  employed  for  the  entire  year 
1914,  or  for  a  shorter  period  within  that 
year,  were  questions  upon  which,  under  the 
evidence  adduced,  the  plaintiff  (to  say  the 
least  of  his  rights  upon  the  latter  question) 
was  entitled  to  a  determination  by  the  jury. 
And  it  follows  further,  therefore,  that  we 
cannot  say,  upon  any  of  the  anterior  con- 
tentions of  the  defendant,  that  a  verdict  in 
its  favor  was  necessarily  proper  as  being 
the  only  one  which  could  have  been  legally 
found. 

This  brings  us  to  the  plaintiff's  assign- 
ments of  error,  which,  in  view  of  what  has 
already  been  said,  may  be  very  briefly  dis- 
posed of.  They  involve  two  rulings  of  the 
trial  court,  both  of  which  were  erroneous. 
The  first  was  the  refusal  of  the  court  to  in- 
struct the  jury,  at  the  instance  of  the  plain- 
tiff, "that  when  one  enters  into  the  service 
of  another  for  a  definite  period,  and  contin- 
ues in  the  employment  after  the  expiration 
of  that  period,  without  any  new  agreement, 
the  presumption  is  that  the  employment  is 
continued  on  the  terms  of  the  original  agree- 


ment, and  this  presumption  must  prevail,  un- 
less there  be  a  new  agreement  shown,  or  at 
least  facts  which  are  sufficient  to  rebut  the 
legal  presumption  and  show  that  a  differ- 
ent hiring  was  in  fact  intended  by  the  par- 
ties." 

This  instruction  contained  a  correct  state- 
ment of  the  law  as  applicable  to  the  case, 
and  should  have  been  given. 

The  second  error  complained  of,  and  in 
our  opinion  well  assigned,  was  the  refusal 
of  the  court  to  give  plaintifTs  instruction 
number  1,  and  giving  instead  thereof  instruc- 
tion "A.**  Instruction  No.  1,  refused,  was 
as  follows: 

"The  court  instructs  the  jury,  that  if  they 
believe  from  the  evidence  and  all  the  facts 
surrounding  the  contract  between  L.  A.  CJon- 
rad,  and  the  Ellison-Harvey  Co.,  that  it  was 
the  intention  of  the  parties  to  enter  into  a 
contract  of  employment  by  the  year,  and 
the  said  employment  to  commence  at  once, 
it  was  not  necessary  that  the  agreement 
[469]  should  be  in  writing,  and  if  they  fur- 
ther believe  from  the  evidence  that  L.  A.  Con- 
rad was  discharged  on  the  1st  day  of  July, 
1914,  they  shall  find  for  the  plaintiff,  and 
assess  his  damages  at  such  amount  as  he 
would  have  received  in  wages  for  the  remain- 
der of  his  term,  less  the  amount  earned  by 
him  from  other  employment.'* 

Instruction  "A"  was  as  follows: 

"The  court  instructs  the  jury  that  they 
should  disregard  the  oral  testimony  on  the 
part  of  the  plaintiff  tending  to  prove  the 
contract  for  a  year's  service  with  the  defend- 
ant covering  the  year  1914,  for  a  breach  of 
which  the  plaintiff  sues  because  the  statutory 
law  requires  such  a  contract  to  be  in  writing, 
or  to  be  proven  by  a  memorandum  or  other 
writing  signed  by  the  party  to  be  charged." 

The  contract  which  the  plaintiff  claimed 
and  sought  to  prove  was  a  contract  for  one 
year"s  service  beginning  on  January  1,  1914. 
There  was  no  contention  that  the  agreement 
for  that  year  was  made  prior  to  the  day  on 
which  it  began.  The  evidence,  both  oral  and 
written,  of  the  previous  contract  and  relation- 
ship between  the  parties  was  introduced  for 
the  purpose  of  throwing  light  upon  the  inten- 
tion of  the  parties  during  the  subsequent 
vear  of  1914,  and  as  such  has  alreadv  shown 

•r  »  ft. 

to  have  been  proper,  even  though  in  that  way 
it  did  tend  to  prove  a  contract  which  came 
into  existence  during  a  subsequent  year.  It 
was  a  contract  based  upon  implication  and 
presumption  drawn  in  part  from  previous 
dealings  between  the  parties,  but  it  was 
nevertheless  a  new  contract,  not  made  until 
the  year  1914  began,  and  to  be  performed 
within  that  year.  In  other  words,  it  was 
the  ordinary  case  of  a  contract  for  one  year's 
service,  to  begin  and  be  performed  within  the 
year,  and  consequently  not  within  the  statute 
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of  frauds,  or  parol  agreements.  3  Min.  Inst. 
(2d  ed.)  197;  1  Chitty  on  Contracts  (11th 
Am.  ed. )  p.  101 ;  20  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  48,  and  cases  cited  in  note  1. 

[470]  "The  position  of  the  defendants 
would  be  correct,  if  the  plaintiff  relied  upon 
the  original  negotiations  as  the  contract  upon 
which  his  action  was  founded.  The  written 
evidence  does  not  show  any  contract  which 
binds  the  defendants  to  employ  the  plaintiff 
for  the  whole  of  a  second  year.  That  obliga- 
tion, if  it  exists,  must  be  found  in  some 
agreement  into  which  the  parties  had  entered 
within  the  year.  They  did  enter  into  some 
agreement,  by  the  mere  fact  of  continuing 
their  relations  of  employment  and  service. 
It  was  a  relation  of  contract.  The  terms  of 
the  contract,  in  the  absence  of  express  words, 
are  to  be  ascertained,  not  alone  by  what  oc- 
curred within  the  year,  but  also  from  all  that 
had  transpired  previously.  From  all  the  evi- 
dence the  jury  must  determine,  as  an  infer- 
ence of  fact,  what  was  the  understanding 
with  which  the  parties  entered  upon  the  sec- 
ond year  of  employment  and  service.  That, 
when  found,  constitutes  their  contract.  The 
contract  which  resulted  from  the  original 
negotiations  did  not  by  its  terms,  and  could 
not  by  reason  of  the  statute,  extend  into  the 
second  year.  But  those  negotiations  were 
competent  evidence  from  which  to  infer  what 
were  the  terms  of  the  new  contract  under 
which  the  parties  continued  their  relations. 
We  think  that  the  jury  were  rightly  instruct- 
ed that  the  statute  of  frauds  did  not  apply 
to  the  contract  upon  which  the  plaintiff  re- 
lied;  .  .  /'  Tatterson  v.  Suffolk  Mfg.  Co. 
supra. 

The  judgment  complained  of  will  be  re* 
versed,  the  verdict  of  the  jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be  had 
in  conformity  to  the  views  expressed  in  this 
opinion. 

Reversed* 


NOTE. 

Term  of  Employment  and  Bate  of  Com- 
pensation of  One  Continnins  in 
Service  after  Termination  of  Con- 
tract. 

Introductory,  1176. 
Term  of  Employment: 

General  Rule,  1176. 

Application  of  Rule,  1178. 

Qualification  of  Rule,  1170. 
Rate  of  Compensation,  1181. 


Introductory. 

Where  a  person  employed  under  a  contract 
for  a  definite  period  continues  in  the  service 


after  its  expiration  the  courts  ordinarily  ap- 
ply a  rule  analogous  to  that  obtaining  in. 
case  of  a  holding  over  by  a  tenant,  treating 
the  contract  as  renewed  for  another  like  pe- 
riod at  the  same  salary.  See  the  cases  cited 
throughout  this  note. 

"Tacit  relocation  is  a  doctrine  borrowed 
from  the  Roman  Law.  It  is  a  presumed 
renovation  of  the  contract  from  the  period  at 
which  tlie  former  expired,  and  is  held  to  arise 
from  implied  consent  of  parties,  in  conse- 
quence of  their  not  having  signified  their 
intention  that  the  agreement  should  terminate 
at  the  period  stipulated.  .  .  .  Though  the 
original  contract  may  have  been  for  a  longer 
period  than  one  year,  the  renewed  agreement 
can  never  be  for  more  than  one  year,  because 
no  verbal  contract  of  location  can  extend 
longer."  Standard  Oil  Co.  v.  Gilbert,  84  Ga. 
714,  11  S.  E.  491,  8  L.R.A.  410. 

The  continuance  of  an  obligation  once  es- 
tablished  is  presumed.  National  Automatic 
F.  Alarm  Co.  v.  Louisiana,  etc.  R.  Co.  115 
La.  633,  39  So.  738.  This  presumption  does 
not  alter,  but  continues  the  terms  of,  the  orig- 
inal contract,  and  therefore  does  not  have 
the  effect  of  converting  an  express  into  an 
implied  contract.  It  merely  raises  an  infer- 
ence as  one  of  fact  that  the  parties  have 
agreed  to  extend  the  operation  of  the  old 
contract  for  the  same  term.  Morris  v.  Z.  T. 
Briggs  Photographic  Supply  Co.  192  Mo.  App. 
146,  179  S.  W.  783. 

For  a  discussion  of  the  duration  of  a  gen- 
eral contract  of  hiring  for  an  indefinite  time^ 
see  the  notes  to  Gould  v.  McCrae,  8  Ann. 
Cas.  279,  and  Watson  v.  Gugino,  Ann.  Caa» 
1913D  216. 

Term  of  Employment* 

General  Ruus. 

It  is  generally  held  that  where  one  is  em- 
ployed by  another  for  a  definite  and  fixed 
period,  and  is  permitted  to  continue  in  the 
same  service  after  the  expiration  of  the  period 
limited  by  the  original  employment,  it  is  pre- 
sumed in  the  absence  of  anything  to  show  a 
contrarv  intention  that  the  continued  serv- 
ices  are  to  be  rendered  for  the  same  period 
as  that  fixed  by  the  original  agreement. 

England, — Beeston  v.  Collyer,  4  Bing.  309, 
13  E.  C.  L.  444,  2  C.  &  P.  607,  12  E.  C.  L. 
286;  Stevenson  v.  North  British  Ry.  Sc.  Ct. 
Sess.  7  F.  1106.  See  also  Rex  v.  Sow,  1  B. 
&  Aid.  178. 

California, — Hermann  v.  Littlefield,  10^ 
Cal.  430,  42  Pac.  443;  Gabriel  v.  Suisun 
Bank,  145  Cal.  266,  78  Pac.  736. 

Colorado. — State  Board  of  Agriculture,  etc. 
V.  Meyers,  20  Colg.  App.  139,  77  Pac.  372. 

Georgia.— Standard  Or  Co.  ▼.  Gilbert^  84 
Ga.  714,  11  S.  E.  491,  :,     .  \.X.  410. 
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Illinois, — Grovcr,  etc.  Sewing-Mach.  Co.  v. 
i^ulkley,  48  111.  180;  Ingalls  v.  Allen,  132 
111.  170, ,23  N.  E.  1026;  Crane  Bros.  Mfg.  Co. 
V.  Adams,  142  111.  125,  30  N.  E.  1030;  Moline 
Plow  Co.  V.  Booth,  17  111.  App.  574;  Hears 
V.  O'Donoghue,  58  111.  App.  345;  Fish  v. 
Marzlulf,  128  111.  App.  549;  Painter  v.  Dur< 
ham,  195  111.  App.  468. 

Indiana. — ^Akron  Milling  Co.  ▼.  Leiter,  67 
Ind.  App.  394,  107  N.  E.  99. 

Kentucky, — Stewart  Dry  Goods  Co.  v. 
Hutchinson,  177  Ky.  757,  198  S.  W.  17. 

Lau«6iano. — Alba  v.  Moriarity,  36  La.  Ann. 
680;  Lalande  v.  Aldrich,  41  La.  Ann.  307, 
6  So.  28.  See  also  Burton  v.  Behan,  47  La. 
Ann.  117,  16  So.  769. 

Ma/ryland. — McCuUough  Iron  Co.  v.  Car- 
penter, 67  Md.  554, 11  Atl.  176;  Lister's  Agri- 
cultural Chemical  Works  v.  Pender,  74  Md. 
15,  21  Atl.  686;  Travelers*  Ins.  Co.  v.  Parker, 
22  Md.  22,  47  Atl.  1042. 

Massachusetts, — ^Tatterson  v.  Suffolk  Mfg. 
Co.  306  Mass.  56;  Allen  v.  Chicago  Pneumatic 
Tool  Co.  205  Mass.  569,  91  N.  E.  887.  See 
also  Dunton  v.  Derby  Desk  Co.  186  Mass.  35, 

71  N.  E.  91. 

Michigan. — Sines  v.  Superintendents  of 
Poor,  58  Mich.  603,  25  N.  W.  485 ;  Chamber- 
lain V.  Detroit  Stove  Works,  103  Mich.  124, 
61  N.  W.  532.  See  also  Laughlin  v.  School 
Dist.  No.  17,  98  Mich.  523,  57  N.  W.  571. 

Missouri. — Bell  v.  Paper  Tobacco  Ware- 
house Co.  205  Mo.  475,  103  S.  W.  1014;  Mor- 
ris V.  Z.  T.  Briggs  Photographic  Supply  Co. 
192  Mo.  App.  145,  179  S.  W.  783. 

Nebraska, — Hale  v.  Sheehan,  41  Neb.  102, 
59  N.  W.  554;  Home  F.  Ins.  Co.  v.  Barber, 
67  Neb.  644,  93  N.  W.  1024,  108  Am.  St.  Rep. 
716,  60  L.R.A.  927;  Fitch  v.  Martin,  74  Neb. 
538,  104  N.  W.  1072. 

Nevada. — See  Capron  ▼.  St  rout,  11  Nev. 
304. 

New  Bampshire, — Chamberlain  v.  Davis,  33 
N.  H.  121. 

New  Jersey. — Passino  v.  Brady  Brass  Co. 
S3  N.  J.  L.  419,  84  Atl.  615. 

Neio  York, — ^Vail  v.  Jersey  Little  Falls 
Mfg.  Co.  32  Barb.  564;  Wallace  v.  Devlin,  36 
Hun  275;  Huntingdon  v.  Claffin,  38  N.  Y. 
182;  Douglass  v.  i^rorchants*  Ins.  Co.  118  N. 
Y.  484,  23  N.  E.  8i)o  7  L.R.A.  822;  Adams 
V.  Fitzpatrick,  125  X.  Y.  124,  26  N.  E.  143, 
affirming  56  Super.  Ct.  580,  5  N.  Y.  S.  181; 
Hodge  V.  Newton,  14  Daly  372,  13  N.  Y.  St. 
Rep.  139;  Greer  v.  People's  Telephone,  etc.  Co. 
50  Super.  Ct.  517 ;  Bacon  v.  New  Home  Sewing 
Mach.  etc.  Co.  59  Hun  624,  13  N.  Y.  S.  359, 
affirmed  in  129  N.  Y.  668;  Brightson  v.  H.  B. 
Claflin  Co.  84  App.  Div.  557,^82  N.  Y.  S.  667, 
reversed  on  other  grounds  in  180  N.  Y.  76, 

72  N.  E.  920;  Bennett  v.  Mahler,  90  App. 
Div.  22,  85  N.  Y.  S.  669;  Treffinger  v.  Groh, 
112  App.  Div.  250,  98  N.  Y.  S.  291;  Mendel- 
flon  V.  Bronner,  124  App.  Div.  396,  108  N.  Y. 


S.  807 ;  Schott  v.  La  Compagnie  Generale,  etc. 
52  Misc.  236,  102  N.  Y.  S.  901;  Wood  v. 
Miller,  78  Misc.  377,  138  N.  Y.  S.  582;  Mos- 
kowitz  V.  Mawhinney,  137  N.  Y.  S.  903.  See 
also  Mason  v.  New  York  Produce  Exch.  196 
N.  Y.  548,  89  N.  E.  1104,  affiitning  127  App 
Div.  282,  111  N.  Y.  S.  163;  Schrader  v. 
Fraenckie,  117  App.  Div.  97,  102  N.  Y.  S. 
335;  Summers  v.  Phenix  Ins.  Co.  50  Misc. 
181,  98  N.  Y.  S.  226. 

OAto.— Kelly  v.  Carthage  Wheel  Co.  62 
Ohio  St.  598,  57  N.  E.  984. 

Pennsylvania. — Wallace  v.  Floyd,  29  Pa. 
St.  184,  72  Am.  Dec.  620. 

Texas, — Houston  Ice,  etc.  Co.  v.  Nicolini, 
96  S.  W.  84. 

Virginia. — Norfolk  Hosiery,  etc.  Mills  Co.  v. 
Westheimer,  92  S.  E.  922.  And  see  the  re- 
ported case. 

Wisconsin. — ^Kellogg  v.  Citizens'  Ina.  Co. 
94  Wis.  554,  69  N.  W.  362;  Dickinson  v. 
Norwegian  Plow  Co.  96  Wis.  376,  71  N.  W. 
606;  Dickinson  v.  Norwegian  Plow  Co.  101 
Wis.  157,  76  N.  W.  1108;  Appleton  Water- 
works Co.  Y.  Appleton,  132  Wis.  563,  113 
N.  W.  44. 

"It  is  elementary  that  when  a  person  per- 
forming labor  at  an  agreed  price  and  for  a 
stated  time  continues  in  the  same  employ- 
ment after  the  expiration  of  the  term,  with- 
out a  new  agreement,  it  is  presumed  by  the 
law  in  the  absence  of  anything  to  the  con- 
trary, that  the  terms  of  the  original  contract 
arc  continued."  Hermann  v.  Littlefleld,  109 
Cal.  430,  42  Pac.  443. 

''It  is  the  same  in  principle  as  a  holding 
over  by  a  tenant  who  is  under  a  specified  con- 
tract; if  he  holds  over  he  will  be  considered 
as  holding  under  the  first  contract  if  no 
change  is  shown."  Fish  v.  Marzluff,  128  111. 
App.  549. 

In  OaUforma  a  statute  (Civ.  Code,  §  2012) 
provides  as  follows:  '^here  after  the  expi- 
ration of  an  agreement  respecting  the  wages 
and  the  term  of  service,  the  parties  continue 
the  relation  of  master  and  servant,  thev  arc 
presumed  to  have  renewed  the  agreement  for 
the  same  wages  and  term  of  service."  In 
Gabriel  v.  Suisun  Bank,  145  Cal.  266,  78  Pac. 
736,  it  appeared  that  the  plaintiff  was  em- 
ployed as  a  bookkeeper  for  the  year  1898  at 
a  yearly  salary  of  $1,200  payable  monthly 
and  was  discharged  after  two  months'  em- 
ployment iii  1899,  there  having  been  no  spe- 
cific agreement  for  the  renewal  of  the  old 
agreement.  It  was  held  that  the  testimony 
sufiiciently  showed  that  the  plaintiff  was  em- 
ployed for  the  year  1898  and  that  under  thcf 
foregoing  statute  the  presumption  arose  that 
the  employment  was  renewed  for  the  ensuing 
year. 

Opposed  to  the  foregoing  decisions  is  the 
case  of  Ham  well  v.  Parry  Sound  Lumber  Co. 
24  Ont.  App.  110,  wherein  it  appeared  that 
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the  plaintiff  was  hired  as  a  bookkeeper  for  a; 
year,  at  the  expiration  of  which  nothing  was 
said  by  either  party,  but  the  plaintiff  contin- 
ued in  his  employment.  Shortly  afterwards 
his  employer  gave  him  three  months*  notice 
to  "quit.  In  an  action  to  recover  for  the 
balance  of  the  year,  the  court,  after  a  review 
of  the  decisions,  held  that  he  could  be  dis- 
missed on  reasonable  notice,  and  that  three 
month's  notice  was,  under  the  circumstances, 
reasonable,  saying  that  the  fact  that  the  pre- 
vious hiring  was  expressly  for  one  year  cer- 
tain could  not  be  regarded  as  creating  an 
implied  contract  for  a  similar  period.  See 
also  Halter  v.  Goody,  4  Sask.  L.  Rep.  161, 
wherein  the  court  seemingly  cited  with  ap- 
proval Harnwell  v.  Parry  Sound  Lumber  Co. 
supra,  saying:  ''The  conclusion,  therefore, 
seems  to  be  that  where  there  has  been  a 
hiring  for  a  definite  period  and  at  the  expira- 
tion of  that  period  the  employee  continues 
working  without  any  new  arrangement  being 
entered  into,  the  employment  is  continued  so 
far  as  remuneration  is  concerned  on  the  same 
terms  as  before,  but  the  master  may  dismiss 
him  at  any  time  on  giving  him  reasonable 
notice." 

In  A^eto  York  it  appears  that  where  a  con- 
tract of  hiring  is  for  a  term  less  than  a  year, 
the  presumption  that  the  parties  agree  to  a 
renewal  of  the  contract  for  the  same  period 
by  reason  of  the  plaintiff's  continuance  in  the 
employ  of  the  defendant  does  not  arise,  the 
presumption  being  confined  to  cases  where  the 
original  contract  of  hiring  is  for  the  term  of 
one  year.  Barnes  ▼.  Summit  Silk  Mfg.  Co. 
113  N.  Y.  S.  977.  Thus  it  was  said  in  Cald- 
well ▼.  Caldwell  Co.  88  N.  Y.  S.  970:  ''Before 
the  rule  contended  for  by  the  plaintiff,  namely, 
that  where  one  enters  into  the  employ  of  an- 
other under  a  contract  for  a  year's  service, 
and  continues  in  the  employment  after  the 
expiration  of  the  year,  the  presumption,  in 
the  absence  of  evidence  to  the  contrary,  is  that 
the  parties  agreed  to  a  continuance  for  an- 
other year  at  the  same  salary,  can  have  any 
application,  it  must  appear  that  in  fact  there 
was  a  prior  contract  for  a  whole  year's  serv- 
ice, and  that  services  were  rendered  there- 
under for  at  least  one  year."  To  the  same 
effect  see  Moskowitz  ▼.  Mawhinney,  137  N. 
Y.  S.  903,  wherein  the  plaintiff  sued  to  re- 
cover damages  for  the  breach  of  a  contract 
whereby  he  was  employed  as  a  salesman  for 
six  months  with  the  privilege  of  renewal  for 
a  further  period  of  six  months,  which  privi- 
lege was  exercised.  An  action  for  the  bal- 
ance of  a  third  six  months'  period  was  held 
not  to  be  maintainable.  But  see  Wood  ▼. 
Miller,  78  Misc.  377,  138  N.  Y.  S.  662,  where- 
in the  court  said  that  "in  passing,  although 
not  necessary  to  the  determination,  we  might 
observe  that,  if  the  first  hiring  was  for  a 
definite  term  of  six  months,  a  renewal  for 


that  term  would  be  implied,  and  not  an  in- 

definite  hiring." 

Application  op  Rule. 

In  Allen  v.  Chicago  Pneumatic  Tool  Co. 
205  Mass.  569,  91  N.  £.  887,  it  appeared  that 
a  written  contract  of  hiring  for  one  year  pro- 
vided that  "in  the  event  that  either  or  both 
parties  do  not  desire  to  renew  this  agreement 
at  the  time  of  its  expiration  that  notice  be 
given  in  writing  of  intention  not  to  renew  at 
least  thirty  days  prior  to  the  expiration  of 
this  agreement."  The  court  said:  "From  the 
fact  that  no  notice  was  given  before  the  ex- 
piration of  the  first  year  the  trial  judge  had 
the  right  to  infer  that  there  was  a  disposi- 
tion to  renew  the  contract,  and  from  the 
additional  fact  that  [the  employee]  without 
any  other  express  arrangement,  either  writ- 
ten or  oral,  continued  to  work  as  before,  with 
the  full  knowledge  and  approbation  of  the 
defendant,  the  judge  could  properly  infer 
that  it  was  the  understanding  of  the  parties 
that  the  contract  was  renewed.  If  renewed, 
then  the  new  contract,  like  the  old,  was  a 
contract  of  hiring  for  a  year,  with  compensa- 
tion for  the  year,  to  be  paid  quarterly  as 
before,  with  the  same  right  in  either  party 
to  give  notice  within  thirty  days  of  its  expi- 
ration that  there  was  no  further  desire  for 
renewal." 

In  Akron  Milling  Co.  v.  Leiter,  57  Ind. 
App.  394,  107  N.  E.  99,  the  appellant  con- 
tended on  a  motion  for  a  new  trial  that  the 
"appellee  was  paid  for  all  work  performed 
up  to  the  time  of  his  discharge;  that  there 
was  no  renewal  of  the  original  contract,  but 
that  appellee's  employment  thereafter,  with 
no  new  or  different  arrangement,  was  neces- 
sarily 'indefinite  as  to  time,  and  was  at  the 
will  of  either  party,  and  did  not  operate  to 
continue  such  expired  written  contract  for 
another  year.' "  In  denying  appellant's  eon- 
tention  the  court  said:  "As  affecting  the 
question  now  under  consideration,  appellee 
contends  in  effect  that  this  contract  of  em- 
ployment was  for  a  definite  period  of  one 
year  at  a  fixed  yearly  compensation  and  that, 
'where  one  enters  into  the  services  of  another 
for  a  period  of  one  year,  and  continues  in  the 
employment  after  the  expiration  of  that  pe- 
riod, without  any  new  contract,  the  presump- 
tion is  that  the  employment  is  continued  for 
another  year  on  the  terms  of  the  original 
contract;  and  this  presumption  must  prevail, 
unless  there  be  a  new  agreement  shown,  or 
at  least  facts  which  are  sufficient  to  rebut 
the  legal  presumption,  and  show  that  a  dif- 
ferent hiring  was  in  fact  intended  by  the 
parties.'  Appellee's  contention  is  supported 
by  the  decisions  of  numerous  courts  of  other 
jurisdictions.  ...  In  our  examination 
of  the  question  involved  we  have  been  unable 
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to  find  any  case,  decided  by  either  of  the 
courts  of  appeal  of  this  starte,  in  which  was 
presented,  or  decided,  the  exact  question  here 
presented.  However,  the  courts  of  this  state 
have  recognized  the  rule  to  be  as  contended 
for  by  appellee  when  a  contract  between  land- 
lord and  tenant  was  involved,  that  is  to  say, 
this  court  and  the  supreme  court  have  held 
that:  'If  a  tenant  for  a  year  or  for  a  num- 
ber of  years  holds  over  after  the  expiration 
of  his  term  by  efflux  of  time,  the  landlord, 
at  his  option  and  against  the  will  or  intention 
of  the  tenant,  may  hold  the  latter  liable  as 
a  tenant  for  another  year.'  Alleman  v.  Vink 
(1902)  28  Ind.  App.  142,  146,  62  N.  E.  461, 
and  authorities  cited." 

In  Lister's  Agricultural  Chemical  Works 
▼.  Pender,  74  Md.  15,  21  Atl.  686,  it  appeared 
that  the  plaintiff,  a  traveling  salesman,  en- 
tered the  service  of  the  defendant,  the  latter 
guaranteeing  him  employment  for  six  months, 
at  the  end  of  which  period  he  continued  in 
the  same  service  for  seven  months  longer 
and  under  the  same  terms,  after  which  he 
was  discharged.  In  an  action  for  the  wages 
that  would  have  been  earned  if  the  plaintiff 
had  been  allowed  to  continue  to  the  end  of 
the  third  six  months'  period,  it  was  said: 
'The  first  question  presented  is  that  in  re- 
gard to  the  true  construction  of  the  contract. 
As  we  have  seen,  the  letter  of  the  4th  of 
January,  1888,  is  definite  in  regard  to  time 
only  as  to  the  first  six  months,  ending  July 
1st,  1888.  The  defendant  guaranteed  em- 
ployment to  the  plaintiff  until  that  date.  At 
the  expiration  of  that  period,  there  was  no 
new  contract,  and  the  employment  continued 
as  under  the  original  contract  for  a  second 
period  of  six  months,  and  a  third  period  of 
six  months  was  entered  upon  without  any 
change  being  suggested  as  to  the  terms  of 
employment.  And  such  being  the  case,  it 
would  seem  to  be  fully  embraced  within  the 
principle  adopted  by  this  court  in  McCul- 
lough  Iron  Co.  v.  Carpenter,  67  Md.  554.  In 
that  case,  adopting  a  principle  that  seems  to 
be  well  supported  by  authority,  this  court 
held,  in  principle  and  effect,  that  where  there 
is  a  contract  for  hiring  or  employment  on  the 
one  part,  and  service  for  salary  or  wages  on 
the  other,  for  any  definite  or  specified  time, 
there  is  an  implied  engagement  that  the  serv- 
ice shall  continue  for  the  time  specified,  un- 
less the  conduct  of  one  of  the  parties  be  such 
as  to  justify  the  other  in  disfiolving  the  rela- 
tion; and  at  the  end  of  each  period  of  hiring, 
if  the  parties  do  not  disagree,  or  come  to 
some  new  understanding,  and  the  employee 
continues  in  the  same  service,  the  presump- 
tion arises  that  he  is  engaged  and  continues 
under  the  original  contract,  and  such  service 
cannot  be  terminated  at  the  mere  will  of  ono 
of  the  parties,  but  only  at  the  end  of  the 
current  period,  unless  the  employee  be  guilty 


of  some  misconduct  that  will  warrant  dis- 
missal." 

The  fact  that  the  original  contract  is  in- 
valid under  the  statute  of  frauds  cannot  af- 
fect the  validity  of  the  implied  contract, 
where  the  first  contract  is  fully  performed 
and  performance  commences  under  the  im- 
plied contract.  Hodge  v.  Nevrton,  14  Daly 
372,  13  N.  Y.  St.  Rep.  139.  Coihpare  Schott 
V.  La  Compagie  Generale,  etc.  52  Misc.  236, 
102  N.  Y.  S.  901. 

An  agreement  to  employ  one  for  a  trial 
period  of  four  months  and  if  satisfactory  to 
continue  his  services  for  the  balance  of  the 
year  does  not  impose  any  duty  on  the  em- 
ployer to  notify  the  employee  that  he  does 
not  intend  to  continue  the  contract.  Carter 
V.  Weber,  138  Mich.  676,  101  N.  W.  818,  11 
Detroit  Leg.  N.  668. 

QUALIFIOATIOW  OF  RUUS. 

The  presumption  of  continuance  under  the 
terms  of  a  fixed  contract  may  be  overcome 
by  proof  of  a  new  contract  or  of  facts  and 
circumstances  indicating  that  the  parties  in 
fact  understood  that  the  terms  of  the  original 
contract  were  not  to  apply  to  the  continued 
services.  Standard  Oil  Co.  v.  Gilbert,  84  Ga. 
714,  11  S.  £.  491,  8  L.R.A.  410. 

Where  an  employee,  after  his  term  of  hiring 
expires,  renders  service  of  a  different  char- 
acter for  his  former  employer  there  is  no 
presumption  that  his  former  contract  is  re- 
newed. White  T.  U.  S.  Gypsum  Co.  168  Mich. 
238,  133  N.  W.  501.  So  it  was  said  in  Ewing 
V.  Janson,  57  Ark.  287,  21  S.  W.  430 :  "The 
presumption  depends  upon  a  ccmtinuance  of 
the  same  character  of  service  and  would  be 
contrary  to  reason  if  it  applied  where  the 
character  of  the  service  was  altered.  If  one 
should  complete  his  term  of  service  as  a  car- 
penter, and  continue  service  as  a  plowman  or 
a  teamster,  there  would  be  no  reason  to  pre- 
sume that  the  parties  understood  he  was  to 
receive  the  same  rate  of  compensation,  and  we 
are  aware  of  no  authority  to  support  such  a 
principle.  On  the  contrary  it  is  held  that  no 
such  presumption  arises." 

In  Reed  v.  Swift,  45  Cal.  255,  the  court 
said:  "Where  a  servant  has  been  employed 
at  a  stated  rate  of  wages,  in  a  hotel  in  an- 
other state,  and  the  business  has  been  broken 
up  and  closed,  and  the  servant  paid  up  and 
discharged,  and  two  months  afterwards  the 
same  servant  comes  and  resides  with  her  for- 
mer employer  occupied  as  a  house  servant 
on  a  farm,  this  is  not  evidence  of  a  continu- 
ing contract  of  hiring  at  the  former  rate 
of  wages." 

Whether  the  services  rendered  in  a  given 
case  are  of  the  same  nature,  and  of  the  char- 
acter of  service  within  the  view  or  contem- 
plation of  the  parties  when  the  original  con- 
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tract  was  entered  into  is  a  question  of  fact, 
and  as  such  is  proper  to  be  submitted  to  and 
be  determined  by  the  jury.  Ingalls  v.  Allen, 
132  III.  170,  23  N.  E.  1026, 

In  O'Connor  v.  Briggs,  182  Mass.  387,  66 
N.  £.  836,  the  plaintiff  brought  an  action  to 
recover  for  personal  services  as  a  salesman 
for  the  defendants.  The  court  said:  ''The 
evidence  tended  to  show  that  the  plaintiff 
had  been  employed  by  the  defendants  at  a 
yearly  salary  of  $1,000  for  the  year  end- 
ing January  4,  1890,  and  this  suit  is 
brought  to  recover  for  services  under  an  al- 
leged  renewal  of  the  contract  for  one  year 
ending  January  4,  1900.  In  December,  1898, 
the  plaintiff  met  with  an  accident  which  ren- 
dered him  entirely  incapable  of  performing 
the  services  called  for  by  the  contract.  He 
went  to  a  hospital  where  he  remained  more 
than  seven  weeks.  There  is  no  doubt  that 
the  inability  to  perform  his  contract  absolved 
both  parties  from  liability  to  continue  per- 
formance of  it  in  the  future.  Stewart-  v. 
Loring,  5  Allen  360;  Harrison  v.  Gonlan,  10 
Allen  85.  The  evidence,  which  was  contra- 
dicted, that  the  defendants  conferred  with 
the  plaintiff  while  he  was  in  the  hospital  in 
regard  to  the  collection  of  certain  bills  for 
goods  previously  sold  by  him,  is  not  enough 
to  warrant  a  finding  that  the  relations  of  the 
parties  under  the  contract  were  continued 
while  he  was  disabled.  The  plaintiff  contends 
that  there  was  a  renewal  of  the  contract  for 
another  year,  beginning  January  4,  1899.  He 
does  not  contend  that  there  was  an  express 
renewal  of  it,  nor  any  express  agreement  on 
the  subject.  He  says  that  such  a  renewal 
should  be  implied  from  the  conduct  of  the 
parties.  .  .  .  The  work  which  he  had  pre- 
viously done  under  his  contract  was  that  of 
a  traveling  salesman.  There  is  no  evidence 
that  after  his  return  he  ever  undertook  such 
work  in  a  regular  or  formal  way.  He  ad- 
mitted on  cross-examination  that  so  far  as 
he  could  remember  he  did  not  send  the  de- 
fendants any  order,  nor  collect  any  money 
for  them  in  the  year  1899.  There  was  dis- 
pute as  to  whether  he  did  anything,  but  if 
we  take  his  own  testimony  most  favorably 
for  himself,  it  tends  to  show  that  he  worked 
a  little  about  the  store,  and  saw  several  of 
his  former  customers  who  were  delinquent 
about  their  bills,  and  asked  them  why  they 
did  not  pay.  There  were  extended  negotia- 
tions between  the  parties  about  March  20  in 
regard  to  making  a  contract  for  services  of 
the  plaintiff  to  be  paid  for  by  commissions, 
but  they  failed  to  agree,  and  these  efforts 
are  of  no  consequence  in  the  present  case. 
The  plaintiff  did  not  complete  his  contract 
for  the  former  year,  because  he  could  not. 
He  did  not  come  back  until  nearly  two  months 
after  the  expiration  of  the  year.  He  did  not 
resume  the  work  in  which  he  was  engaged 


under  his  former  contract,  and  there  is  no 
evidence  of  anv  continuitv  of  service  or  con- 
tinuance  of  the  former  employment  in  such 
a  way  as  to  warrant  a  finding  that  the  par- 
ties assented  to  an  arrangement  for  services 
for  another  teim  of  the  same  length  at  the 
same  salary." 

It  was  held  in  Anderson  v.  Freeman,  80 
6a.  364,  9  S.  £.  1075,  that  where  a  book- 
keeper was  employed  by  the  defendant  for  a 
definite  term,  his  continuance  after  the  ex- 
piration of  the  term  in  the  employ  of  a  part^ 
'nership  formed  by  the  defendant  and  another 
was  not  governed  by  the  terms  of  the  former 
contract. 

So  in  Mason  v.  Secor,  76  Hun  178,  27  N. 
Y.  S.  570,  it  appeared  that  the  plaintiff  was 
employed  as  a  salesman  by  one  Craft  for 
several  years  at  a  yearly  salary,  during 
which  time  the  latter  formed  a  partnership 
with  the  defendants  to  carry  on  the  same 
business  and  the  plaintiff  continued  to  work 
for  the  firm  several  months  after  the  expira- 
tion of  his  original  contract  when  he  was 
discharged.  The  court  in  denying  recovery 
of  salary  for  the  balance  of  the  year  said: 
'There  was  no  evidence  produced  showing 
that  the  firm  of  Charles  G.  Craft  k,  Co., 
formed  on  January  1,  1890,  ever  made  any 
express  contract  with  plaintiff  to  employ  him 
for  any'  length  of  time,  or  at  any  agreed 
salary  or  otherwise.  It  seems  that  having 
been  at  work  for  Craft  prior  and  up  to  Jan- 
uary 1,  1890,  as  a  salesman,  he  continued  in 
the  same  employment  with  the  new  firm 
without  entering  into  any  express  contract 
with  it.  Under  such  circumstances  ordinarily 
an  employer  can  discharge  the  servant  when 
he  elects,  and  is  only  liable  to  pay  him  the 
value  of  his  services  for  the  period  of  his 
employment.  But  the  plaintiff  contends  that, 
having  been  employed  by  Charles  G.  Craft 
for  several  years  at  an  annual  salary  of 
$1,000,  and  defendants  having  on  January  1, 
1890,  formed  a  copartnership  with  Craft  and 
continued  the  same  business,  and  he  (plain- 
tiff) having  continued  after  the  formation  of 
the  partnership  in  their  employ,  the  presump- 
tion is  that  he  continued  in  the  service  of  the 
defendants  on  the  same  terms  as  when  in 
the  employment  of  Craft  alone.  .  .  .  The 
learned  counsel  for  the  appellant  fails  to  cite 
any  authority  to  sustain  his  contention  as 
applicable  to  such  a  case  as  this.  It  is  con- 
ceded that  had  Craft  continued  in  business 
alone  after  January  1,  .1890,  and  plaintiff 
had  remained  in  his  employ  after  his  last 
year's  service,  a  contract  to  employ  him  an- 
other year  on  the  same  terms  might  have 
been  implied.  If  there  was  such  an  implied 
contract  to  employ  him  in  this  case  it  arose 
after  January  1,  1890;  that  is,  after  the 
formation  of  the  copartnership,  and  was  im- 
plied because  plaintiff  had  been  employed  by 
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Craft  for  some  years  prior  to  January  1, 
1800,  and  after  the  formation  of  the  firm  and 
continued  in  their  employ.     In  fact  it  is  a 
well-settled  principle  that  where  parties  have 
entered  into  a  contract  for  services  for  a  cer* 
tain   period,   which   has   elapsed,   and   their 
connection  still  continues,  they  are  deemed  to 
have  renewed  the  contract  by  tacit  relocation 
without   any   new   agreement   being   entered 
into.     (14  Am.  &  Eng.  Enc.  of  Law  770,  771.) 
But  we  are  of  the  opinion  that  this  principle 
does  not  apply  to  such  a  case  as  this.    The 
connection    between    Charles    G.    Craft   and 
plaintiff  was   not   continued.     Ihe  firm   of 
Charles  G.  Craft  &  Co.,    .    .    .    is  an  entirely 
different  party  from  the  one  who  employed 
plaintiff  prior  to  and  up  to  January  1,  1890. 
At   that   time   Craft   ceased   to   do  business 
and  a  copartnership  took  his  place,  and  there 
could   be   no   renewal  of   the   contract   then 
existing  between  Craft  and  plaintiff  imless 
by  an  express  contract.    Certainly  the  plain- 
tiff failed  to  show  any  renewal  of  the  con- 
tract  existing   between    Craft   and   himself, 
because  it  was  not  made  to  appear  when  the 
personal   agreement  between  Craft  and  the 
plaintiff  terminated  or  in  fact  that  it  was 
ended  prior  to  the  discharge  of  plaintiff  by 
the  defendant.    Also,  it  does  not  appear  that 
one  of  the  defendants,    Secor,  ever  knew  the 
terms  of  the  contract  between  plaintiff  and 
Craft.    The  plaintiff,  therefore,  failed  to  show 
any  contract  with  defendants  to  employ  him^ 
for  any  definite  length  of  time,  and  the  trial 
judge  properly  granted  a  nonsuit.     .     .     . 
There  was  no  question  of  fact  for  the  jury. 
There  was  no  evidence  given  from  which  the 
jury  could  have  properly  found  an  agreement 
on  the  part  of  defendants  to  employ  plaintiff 
for  a  year."    See  to  the  same  effect  Lichten- 
hein  v.  Fisher,  87  Hun  398,  34  N.  Y.  S.  304. 
If  the  nature  of  the  service  required  to  be 
performed   is  not   different   from   what   the 
parties  had  in  contemplation  when  the  orig- 
inal contract  was  entered  into,  the  fact  that 
the  services  are  rendered  after  the  original 
term  expires  at  a  different  place,  or  are  of  a 
slightly  different  character,  will  not  destroy 
the  presumption  of  a  renewal  of  the  contract, 
if  the  service  is  a  continuation  of  the  orig- 
inal service  and  within  the  scope  generally  of 
the  original  employment.     Ingalls  ▼.  Allen, 
132  111.  170,  23  N.  E.  1026.     Nor  does  the 
fact  that  the  plaintiff  receives  increases  in 
salary  rebut  the  legal  presumption  that  the 
original  term  or  period  of  plaintiff's  employ- 
ment is  extended  for  each  of  the  subsequent 
years  by  plaintifi^s  continuing  in  the  service 
of    the    defendant    after    the    expiration    of 
those  periods.     Such  changes  affect  only  the 
amount  of  plaintiff's  compensation  but  not 
the  duration  or  period  of  employment.    Stew- 
art Dry  Goods  Co.  v.  Hutchison,  177  Ky.  767, 
198  S.  W.  17. 


RtUe  of  Compensation, 


It  is  generally  held  that  where  one  is  hired 
for  a  compensation  fixed  by  agreement  of  the 
parties  for  a  specified  time  and  continues  to 
serve  in  the  same  capacity  after  the  expira- 
tion of  that  time,  the  law  will  presume  that 
in  the  absence  of  other  proof  he  is  to  re- 
ceive compensation  at  the  same  rate.  Down 
V.  Pinto,  2  C.  L.  R.  547,  9  Exch.  327,  23 
L.  J.  Exch.  103,  2  W,  R.  202;  Ewing  v. 
Janson,  67  Ark.  237,  21  S.  W.  430;  Nichol- 
son V.  Patchin,  6  Cal.  476;  Perry  v.  J. 
Noonan  Furniture  Co.  8  Cal.  App.  35,  96  Pac. 
1128;  Gabriel  v.  Suisun  Bank,  146  Cal.  266, 
78  Pac.  736;  Standard  Oil  Co.  v.  Gilbert,  84 
Ga.  714,  11  S.  E.  491,  8  L.R.A.  410;  Ingalls 
V.  Allen,  132  111.  170,  23  N.  E.  1026;  Laubach 
V.  Cedar  Rapids  Supply  Co.  122  la.  043,  98 
N.  W.  511;  Curtis  v.  Dodd,  172  la.  621,  154 
N.  W.  872;  Thompson  v.  Detroit,  etc.  Copper 
Co.  80  Mich.  422,  45  N.  W.  189;  Smith  v. 
Velie,  60  N.  Y.  106;  Caldwell  v.  Caldwell  Co. 
88  N.  Y.  S.  970;  Wallace  v.  Floyd,  29  Pa. 
St.  184,  72  Am.  Dec.  620;  Ranck  v.  Albright, 
36  Pa.  St.  367;  Burden  v.  Cropp,  7  Wash. 
198,  34  Pac.  834;  Weise  v.  Milwaukee  Coun- 
ty, 51  Wis.  564,  8  N.  W.  295.  See  also  Frati 
v.  Jannini,  226  Mass.  430,  115  N.  E.  746; 
Tucker  v.  Philadelphia,  etc.  Coal,  etc.  Co.  53 
Hun  139,  6  N.  Y.  S.  134. 

Services  rendered  without  a  new  agreement 
after  the  contract  term  has  expired  are  to  be 
compensated  at  the  same  rate,  and  to  that 
extent  the  prior  contract  is  renewed  or  con- 
tinued in  force.  Standard  Oil  Co.  v.  Gilbert, 
84  Ga.  714,  11  S.  E.  491,  8  L.R.A.  410. 

When  a  person  hired  at  an  agreed  price, 
for  a  certain  time,  continues  to  perform  the 
same  service  in  the  same  employment  after 
the  time  expires,  without  any  new  agreement, 
the  law  raises  a  presumption  that  the  parties 
agree  that  the  original  rate  of  compensation 
is  to  be  continued.  Ewing  v.  Janson,  57  Ark. 
237,  21  S.  W.  430;  Ranck  v.  Albright,  36  Pa. 
St.  367. 

Thus  it  was  said  in  Ingalls  v.  Allen,  132 
111.  170,  23  N.  E.  1026:  "The  rule  undoubt- 
edly is,  that  if  one  person  employ  another 
at  an  agreed  price  for  a  time  certain,  and  the 
employment  is  continued  after  the  expiration 
of  the  time  agreed  upon  without  any  new 
agreement  as  to  price,  the  presumption  is 
that  the  parties  understood  that  the  original 
rate  of  compensation  is  also  to  be  continued; 
and  it  can  make  no  difference  that  there  mav 
be  some  change  in  the  services  required  and 
performed,  as,  that  there  be  an  increase  or 
diminution  of  the  labor,  so  long  as  it  is 
clearly  within  the  scope  of  the  original  em- 
ployment. The  reason  is,  that  if  the  em- 
ployee remains  in  the  same  employment,  after 
his  term  of  service  has  expired,  without  mak- 
ing demand  for  increased  pay,  the  employer 
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may  well  presume  that  no  increased  compen- 
sation is  expected  or  will  be  required,  and 
having  acted  upon  that  presumption,  and 
failed  to  protect  himself  by  a  new  contract, 
the  employee  will  be  held  to  have  assented  to 
a  performance  of  the  service  at  the  original 
price.  The  rights  of  the  employee  and  em- 
ployer are  mutual  and  reciprocal.  So  where 
the  employer  permits  a  continuation  of  the 
service  after  the  term  has  expired,  without 
a  new  stipulation  as  to  the  price,  it  will  be 
presumed  that  he  expected  and  intended  to 
pay  for  the  service  the  original  compensation 
stipulated.  In  such  case,  the  recovery  will 
not  be  upon  the  quantum  meruit,  but  upon 
the  contract  implied  by  law,  and  for  the 
compensation  presumed  to  have  been  fixed  by 
the  parties." 

But  where  one  is  employed  as  a  general 
manager  of  a  concern  at  a  fixed  salary  per 
annum  and  continues  in  the  same  service 
after  the  expiration  of  the  agreement  for  a 
number  of  years  at  a  reduced  salary,  he  can- 
not thereafter  recover  the  amount  of  the  re- 
duction. Home  F.  Ins.  Co.  v.  Barber,  67  Neb. 
044,  93  N.  W.  1024,  108  Am.  St.  Rep,  716, 
60  L.R.A.  927. 

In  New  Hampshire  Iron  Factory  Co.  v. 
Richardson,  5  N.  H.  294,  it  appeared  that 
one  agreed  to  enter  the  employ  of  another 
for  one  year  at  a  salary  of  eight  hundred 
dollars,  but  said  that  he  should  expect  one 
thousand  dollars  the  succeeding  year  if  he 
continued  in  the  service,  to  which  the  em- 
ployer declined  to  pledge  himself.  It  was 
held  that  a  continuance  by  the  employee  in 
the  service  for  two  years  after  the  expiration 
of  the  original  contract  did  not  warrant  the 
presumption  that  he  was  to  receive  the  in- 
creased wage. 

Where  an  employee  hired  at  a  fixed  salary 
continues  in  the  same  employment  after  the 
expiration  of  the  term  of  the  original  hiring, 
without  any  new  contract,  there  can  be  no 
recovery  on  a  quantum  meruit,  since  the 
'terms  of  the  original  contract  control.  Perry 
V.  J.  Noonan  Furniture  Co.  8  Cal.  App.  35, 
95  Pac.  1128.  To  the  same  effect  see  Nichol- 
son V.  Patchin,  6  Cal.  475. 


METBOPOSITAN    UFE    XNSUBANCS 

OOMFANT 

▼. 
NELSON. 

Kentucky  Court  of  Appeals — June  8,  1916. 

170  Ky.   674;   186  8.   W.   620. 


Idfe    lamraaoe    —    Ia««r«bla    Interest 
—  Neeeasity. 

One  who  has  no  insurable  interest  in  the 
life  of  another  cannot  be  the  beneficiary  in  a 
policy  issued  upon  his  life  and  cannot  collect 
the  insurance  upon  the  insured's  death. 

AeeiKnee  ^ritHont  Insurable  Interest. 

The  rule  of  insurance  law  relative  to  insur- 
able interest  applies  with  equal  force  after 
a  life  policy  is  issued,  and  the  beneficiary  is 
changed  by  assignment  or  otherwise  as  it 
does  to  the  naming  of  the  boi^ciiuy  at  tiie 
time  of  procuring  the  insurance. 

[See  5  Ann.  Cas.  360;  12  Ann.  Cas.  686; 
Ann.  Cas.  1913B  864;  87  Am.  St.  Rep.  506.] 

Insurable  Interest  Qt  CSredltor. 

A  creditor,  to  the  extent  of  his  debt,  has 
an  insurable  interest  in  the  life  of  his  debtor. 

Industrial   Insurance  —  Insurable  In- 
terest. 

Payment  by  the  insurance  company  which 
issued  a  policy  of  "industrial  insurance,"  the 
purpose  of  which  is  to  provide  a  reasonable 
'fund  with  which  insured  may  alleviate  his 
last  sickness  and  secure  decent  burial,  to  in- 
sur«d'8  aunt)  his  beneficiary,  who  cared  for 
him  in  his  sickness  and  buried  him,  is  per- 
missible under  the  usual  ^'facility  of  pay- 
ment'' clause  in  such  a  policy,  providing  that 
payment  may  be  made  to  the  beneficiary  or 
any  person  equitably  entitled,  etc.,  though  the 
aunt  has  no  insurable  interest  in  insured's 
life. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson 
county,  Common  Pleas  Branch,  First  Divi- 
sion. 

Action  by  Elnora  Nelson,  plaintiff,  against 
Metropolitan  Life  Insurance  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Revebsed. 


Clarence  Smith  and  Keith  L,  Bullitt  for 
appellant. 

L.  Frcmh  With&rB  and  L,  A.  Hickman  for 
appellee. 

[S74]  Thomas,  J. — ^The  appellant.  Metro- 
politan Life  Insurance  Co.,  who  was  defend- 
ant below,  on  March  4,  1912,  insured  the 
life  of  Abraham  Nelson  by  issuing  to  him 
what  is  called  in  this  record  an  industrial 
policy.  The  premiums  agreed  to  be  paid  were 
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twenty-five  cents  per  week.     The  sum  to  be 
paid  to  his  beneficiary,  or  the  person  named 
in  the  clause,  which  we  shall  hereafter  con- 
sider, was  $385.00,  provided  the  insured  died 
«ix  months  after  the  delivery   [675]   of  the 
policy  and  the  policy  should  be  in  force  at 
the  time  of  his  death;  but  only  one-half  that 
4imount  was  to  be  paid  upon  his  death  if  it 
should  occur  within  six  months  after  issu- 
ing the  policy.    The  insured  at  the  time  was 
twenty-eight  years  of  age,  and  he  had  some 
years    before   married    the   appellee    Elnora 
Nelson,  who  was  plaintiff  below;  but  under 
the  proof  she  abandoned  him  in  1900  and  con- 
tinued separated  from  him  until  his  death, 
which  occurred  some  time  ii{  February,  1914. 
The  beneficiary  named  in  the  policy  at  the 
time  it  was  issued  was  Lizzie  Nelson,  the 
mother  of  the  insured,  but  some  time  about 
Thanksgiving   day   in    1013,    she    died.      At 
that  time  the  insured,  Abraham  Nelson,  was 
living  with  his  mother,  they  being  the  only 
members  of  the  family.     For  a  considerable 
time  previous  to  the  death  of  his  mother,  the 
insured   had  been   afflicted   with   a   disease 
which   had   culminated   into   what    is    com- 
monly known  as  dropsy.    This  had  produced 
considerable  swelling  of  different  parts  of  the 
body,  and  especially  of  the  lower  limbs.    The 
history  of  this  affliction,  for  it  is  not  called 
&  disease,  is  that  sooner  or  later  it  entirely' 
disables   the   patient   from   doing   anything, 
not  even  attending  to  his  immediate  neces- 
sities and  rendering  him  completely  helpless. 
After  the  death  of  his  mother,  there  was 
no  one  left  at  the  home  of  the  insured  to 
nurse  or  take  care  of  him,  and  he  determined 
to  move  to  the  house  of  his  aunt,  Maria 
Fields,  who  was  his   mother's  sister.     She 
lived  but  a  short  distance  from  the  home 
of  the  insured,  and   she  appears  from  this 
record  to  have  been  very  much  attached  to 
him,  having  assisted  in  nursing  him  before 
liis  mother's  death,  and  she  gladly  received 
the  suggestion  that  the  insured  should  move 
to  her  house,  and  was  willing  to  assume  the 
task  of  rendering  to  him  all  the  services  of 
which    she    was    capable,    which    she    seems 
to  have  faithfully  done.     Shortly  after  the 
-death  of  the  mother,  who,  as  wc  have  seen, 
was  the  named  beneficiary  in  the  policy,  the 
insured,  voluntarily,  as  is  shown  by  the  rec- 
ord,  caused   his   aunt,   Maria   Fields,   to   be 
substituted  as  beneficiary  in  the  policy  in 
lieu  of  his  deceased  mother.    After  the  death 
of  the  insured,  and  upon  proof  thereof,  the 
-company  paid  to  the  aunt  the  amount  due 
under    the    policy.      Shortly    after    this   thu 
appellee,  Elnora  Nelson,  claiming  to  have  the 
right  to  administer  upon  the  estate  of  the 
insured,      was      appointed      administratrix 
[676]  of  his  estate,  and  filed  this  suit  against 
the  defendant  company,  claiming  the  right 
to  recover  the  proceeds  of  the  policy  as  such 


administratrix,  because  she  was  his  widow, 
and  further  alleging  that  the  original  benefi- 
ciary, Lizzie  Nelson,  left  no  heirs  except 
Abraham  Nelson,  the  insured,  and  that  he 
inherited  the  proceeds  of  the  policy  from  his 
mother,  and  because  of  this  fact,  she  claimed 
to  have  the  right  as  such  personal  represen- 
«tative  to  maintain  the  suit.  It  was  further 
claimed  by  her  in  her  petition  that  at  the 
time  her  deceased  husband  designated  his 
aunt  as  beneficiary  in  the  policy,  his  mind 
was  so  enfeebled  that  he  was  mentally  in- 
capacitated to  do  so,  but  that  if  this  was 
not  true,  that  Maria  Fields  did  not,  under  the 
law  of  this  state,  have  an  insurable  interest 
in  the  life  of  her  nephew,  and  could  not, 
therefore,  collect  the  proceeds  of  the  policy, 
and  the  payment  which  the  company  made  to 
her  was,  therefore,  illegal  and  void.  The 
defendant  denied  the  allegations  of  the  peti- 
tion, and  insisted  that  in  this  character  of 
insurance  the  strict  rule  of  the  law  requir- 
ing the  beneficiary  to  have  an  insurable  in- 
terest in  the  life  of  the  insured,  did  not  apply 
because  of  the  entirely  different  purposes 
between  this  character  of  insurance  and  ordi- 
nary life  insurance;  and  relied  upon  the  fol- 
lowing clause  in  the  policy: 

"In  case  of  such  prior  death  of  the  insured 
the  company  may  pay  the  amount  due  under 
this  policy  to  either  the  beneficiary  named 
below  or  to  the  executor  or  administrator, 
husband  or  wife,  or  any  relative  by  blood  or 
connection  by  marriage  of  the  insured,  or  to 
any  other  person  appearing  to  said  company 
to  be  equitably  entitled  to  the  same  by  rea- 
son of  having  incurred  expense  on  behalf  of 
the  insured,  or  for  his  or  her  burial;  and  the 
production  of  a  receipt  signed  by  either  of 
said  persons  shall  be  conclusive  evidence  that 
all  claims  under  this  policy  have  been  sat- 
isfied." 

After  the  evidence  was  introduced,  which 
wholly  failed  to  sustain  the  allegation  as  to 
mental  incapacity  of  the  insured,  the  court 
gave  a  peremptory  instruction  directing  the 
jury  to  find  for  the  plaintiff,  which  was  done 
and  a  judgment  rendered  accordingly.  The 
company  has  filed  a  transcript  of  the  record 
in  this  court  and  entered  motion  that  it  be 
granted  an  appeal  from  the  judgment. 
[677]  It  is  the  settled  rule  everywhere 
and  has  been  for  a  century  or  more,  that  one 
who  had  no  insurable  interest  in  the  life  of 
another  could  not  be  the  beneficiary  in  a 
policy  issued  upon  his  life,  nor  could  such 
beneficiary  collect  the  insurance  upon  the 
happening  of  the  contingency  insured  against. 
The  reason  for  this  universal  and  long-stand- 
ing rule  is,  that  to  hold  otherwise  would  be  in 
violation  of  a  sound  public  policy,  in  that 
if  the  beneficiary  could  collect  the  insurance, 
without  having  an  insurable  interest  in  the 
life  of  the  deceased,  inducements  would  be 
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offered  for  the  beneficiary  to  cause,  bring 
about,  or  produce,  the  death  of  the  insured 
so  that  the  former  could  reap  the  benefit  of 
the  insurance.  This  rule  as  to  insurable 
interest  applies  with  equal  force  after  the 
policy  is  issued  and  the  beneficiary  is  changed 
by  assignment  or  otherwise,  as  it  does  to 
the  naming  of  the  beneficiary  at  the  time 
of  the  procuring  of  the  insurance.  Some  of 
the  Kentucky  cases  upholding  the  rule  are: 
Smith  V.  Agnew,  137  Ky.  83,  122  S.  W.  231 ; 
Hess  V.  Scgenfelter,  127  Ky.  348,  105  S.  W. 
476,  128  Am.  St.  Rep.  343,  14  L.R.A.(N.S.) 
1172;  Western,  etc.  L.  Ins.  Co.  v  Grimes, 
138  Ky  338,  128  S  W  65;  Bramlett  v.  Har- 
gis,  123  Ky.  141,  94  S.  W.  20;  Irons  v.  TJ.  S. 
L.  Ins.  Co.  128  Ky.  640,  108  S.  W.  904,  129 
Am.  St.  Rep.  318;  Equitable  L.  Assur.  Soc. 
V.  O^Connor,  162  Ky.  262,  172  S.  W.  496; 
Bayes  v.  Adams,  81  Ky.  368;  New  York  L. 
Ins.  Co.  V.  Brown,  66  S.  W.  613,  23  Ky.  L. 
Rep.  2070. 

The  trial  court  followed  the  doctrine  of 
these  cases  in  rendering  the  judgment  ap- 
pealed from. 

It  could  serve  no  useful  purpose  here  to 
point  out  those  whom  the  courts  have  held 
to  possess  an  insurable  interest  in  the  life 
of  another,  further  than  to  say  that  this 
court  has  held  that  an  aunt,  because  of  her 
blood  relationship  alone,  has  no  insurable 
interest  in  the  life  of  her  nephew.  Equitable 
L.  Assur.  Soc.  v.  O'Connor,  162  Ky.  262,  172 
S.  W.  406;  Hess  v.  Segenfelter,  127  Ky.  348, 
105  S.  W.  476,  128  Am.  St.  Rep.  343,  14 
L.R.A.(N.S.)  1172;  Woods  ▼.  Woods,  130 
Ky.  162,  113  S.  W.  79,  19  L.R.A.(N.S.) 
233. 

It  is,  however,  universally  held  that  a 
creditor  to  the  extent  of  his  debt  has  an  in* 
surable  interest  in  the  life  of  his  debtor.  The 
right  of  Maria  Fields,  however,  to  collect 
this  insurance  is  not  sought  to  be  upheld 
because  of  any  relationship  as  creditor  for 
services  which  she  rendered  to  the  insured, 
although  such  services  as  we  find  from  the 
record  she  did  render,  coupled  with  the  phy- 
sician's bills  and  burial  expenses  which  she 
paid,  might  have  been  more  than  sufficient 
to  have  consumed  [678]  this  policy.  As  this 
is  not  selied  upon,  the  only  question  to  be 
considered  is,  whether  the  payment  to  Maria 
Fields  of  the  proceeds  of  this  policy  can  be 
justified  under  the  quoted  clause  therefrom. 
In  other  words,  shall  we  draw  a  distinction 
between  ordinary  life  insurance  and  that 
which  we  have  here?  As  we  have  seen,  it  is  in- 
sisted that  the  character  of  insurance  with 
which  we  are  dealing  is  what  is  known  as 
'industrial  insurance.'  Whatever  that  may 
mean  we  find  it  defined  in  volume  two,  second 
series  of  Words  and  Phrases,  to  be:  "  'Indus- 
trial insurance'  means  small  policies  issued 
in  consideration  of  weekly  payments  in  con- 


tradistinction to  the  ordinary  insurance, 
where  premiums  are  payable  annually,  semi- 
annually, or  quarterly."  The  purpose  of  this 
character  of  insurance  seems  to  have  for  its 
object,  not  the  creation  of  a  fund  to  provide 
for  the  future  support  and  maintenance  of 
the  family  or  near  relatives  of  the  insured 
having  an  insurable  interest  in  his  life,  or  to 
augment  his  estate,  as  ordinary  life  insur- 
ance does;  but  to  provide  a  reasonable  fund 
with  which  the  insured  may  procure  in  hi8> 
last  sickness,  which  in  many  cases  may  be 
lingering  in  character,  needed  aid  and  as- 
sistance by  way  of  nursing  and  medical  atten- 
tion, etc.,  and  to  secure  respectable  and  de- 
cent burial.  When  limited  in  amount  to  a 
reasonable  provision  for  these  purposes,  the 
plan,  as  we  view  it,  is  to  be  commended  rath- 
er than  discouraged.  It  is  the  impecunious 
onlv  who  would  need  such  a  fund  for  such 
purposes  and  such  expenses,  if  not  thus  pro- 
vided, would  doubtless  have  to  be  furnislied 
through  the  instrumentality  of  some  charity 
maintained  either  by  public  or  private  do- 
nations. It  would  seem  then,  that  when  this 
character  of  insurance  is  limited  strictly 
within  the  confines  of  the  purposes  stated, 
to  permit  it  to  be  issued  and  paid  as  pro> 
vided  by  the  clause,  supra,  would  foster 
rather  than  impair  the  public  policy  of  the 
state.  In  such  cases  the  reason  for  the  rule 
as  applicable  to  ordinary  life  insurance  con- 
cerning the  feature  of  tiie  contract  now  un- 
der consideration,  does  not  exist,  or,  to  say 
the  least  of  it,  is  largely  removed  for  the 
manifest  reason  that  the  size  of  the  policy 
is  not  sufficient  to  render  it  probable  that 
any  sum  would  remain  after  applying  the 
proceeds  to  the  purposes  stated,  but,  if  so, 
it  would  be  so  insignificant,  as  to  offer  no 
temptation  to  [679]  commit  murder.  Furth- 
ermore, no  one  would  know  beforehand 
whether  or  not  he  would  be  the  payee  of  the 
proceeds  of  the  policy,  as  in  all  of  them 
there  is  a  clause  of  the  character  quoted, 
which  is  called  'the  facility  of  payment* 
clause  and  the  expenses  provided  for  are 
largely  Incurred  after  the  death  of  the  in- 
sured. This  character  of  insurance  present- 
ing the  question  now  under  consideration,, 
has  never  been  before  this  court  so  far  as 
we  are  able  to  learn,  but  has  been  under  con- 
sideration by  the  courts  of  Massachusetts,. 
Pennsylvania  and  New  Jersey  in  the  casea 
of  Bradley  v.  Frudential  Ins.  Co.  72  N.  E. 
989,  187  Mass.  226;  Thomas  v.  Prudential 
Ins.  Co.  24  Atl.  82,  148  Pa.  St.  594;  and. 
Metropolitan  L.  Ins.  Co.  v.  Schaffcr,  11  Atl. 
154,  50  N;  J.  L.  72.  In  the  Bradley  case 
the  equities  of  the  person  to  whom  the  in- 
Furance  was  paid  were  not  po  favorable  as 
those  possessed  by  Maria  Fields  in  this  case. 
But  the  court  in  upholding  the  right  of  the 
company  to  pay  to  him  the  insurance,  and. 
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giving  its  approval  to  the  "facility  of  pay* 
ment"  clause  in  this  character  of  insurance, 
after  reciting  the  clause  in  that  policy,  which 
is  substantially  the  same  as  the  one  we  have 
here,  said: 

''Such  stipulations  are  common  in  indus- 
trial policies,  the  amounts  of  which  always 
are  small;  and  one  purpose  of  them  is  to 
enable  the  amount  *of  the  policy  to  be  paid 
very  speedily  after  the  death  of  the  insured, 
without  the  delay  or  expense  of  taking  out 
administration,  and  another  purpose  is  to 
remove  the  chance  of  litigation  between  claim- 
ants. The  insurance  being  taken  out  by  the 
person  whose  life  is  insured,  and  the  person 
to  whom  the  policy  is  paid  under  the  pro- 
visions of  such  Articles  (facility  of  payment 
clause)  being  either  a  relative  or  in  the 
position  of  a  creditor,  we  see  no  ground  for 
holding  such  an  article  void  as  against  pub- 
lic policy.  In  effect,  the  article  gives  the 
company  power,  acting  in  good  faith,  to  dis- 
charge its  debt  and  perform  its  contract  by 
making  payment  to  any  person  who  is  a 
relative  by  blood  or  marriage  of  the  insured, 
or  who  has  incurred  expense  for  the  insured." 

In  the  Schaffer  case,  after  reciting  the 
terms  of  the  policy,  etc.,  the  Supreme  Court 
of  New  Jersey,  said : 

"The  company  has  paid,  in  strict  accord- 
ance with  that  condition,  and  is  thereby  dis- 
charged, under  its  express  terms,  from  further 
liability.  The  purpose  and  object  [680]  of 
this  kind  of  insurance  seem  to  require  the 
payment  to  be  made  in  that  way,  and  it 
should,  in  good  policy,  be  upheld. 

"Unlike  the  ordinary  life  insurance,  small 
sums  are  provided  by  these  industrial  poli- 
cies, to  be  paid  at  once  on  proof  of  death 
and  surrender  of  policy.  Suit  may  be  brought 
on  it  in  ten  days  thereafter,  and  must  be 
brought  within  six  months  from  date  of  the 
death  of  the  assured.  The  terms  and  manner 
of  the  insurance  contemplate  speedy  pay- 
ment to  the  family  of  the  assured,  immediate- 
ly after  his  death,  to  provide  a  burial  fund, 
or  to  meet  the  expenses  which  in  such  an 
emergency  must  be  incurred." 

The  policy  involved  in  the  Thomas  case 
from  the  Supreme  Court  of  Pennsyvania 
contained  a  clause  almost  identical  with 
the  one  found  in  the  policy  now  under  con- 
sideration, and  pajrment  was  made  as  in  the 
Bradley  case  to  one  having  no  insurable 
interest  in  the  life  of  the  insured,  and  the 
court  upheld  the  payment  and  adjudged  the 
"facility  of  payment"  clause  in  this  character 
of   insurance   policies   to   be   valid,   saying: 

"So  far  as  we  can  gather  from  the  case 
before  us  it  will  appear  to  be  to  insure  its 
members  to  the  extent  of  a  small  sum  of 
money  (in  this  case  it  was  $00,  and  the 
weekly  payment,  five  cents),  in  order  to  pro- 
vide the  means  for  any  necessary  expenses 
Ann.  Cas.  1918B". — 75. 
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in  the  last  sickness  or  death  of  the  assured. 
The  manifest  object  of  the  second  schedule 
of  the  policy,  which  I  have  quoted,  was  to 
enable  the  company,  in  case  of  the  death  of 
the  assured,  to  pay  the  amount  of  the  policy 
without  the  expense  of  an  administration. 
.  .  .  The  contract  itself  does  not  offend 
against  any  rule  of  law  or  public  policy; 
and  we  cannot  hold  that  the  administrator 
is  entitled  to  recover  without  making  a. new 
contract  for  the  parties." 

Under  the  doctrine  of  these  cases,  within 
prescribed  limitations,  industrial  policies  of 
the  character  we  now  have  before  us  seem  , 
to  be  taken  out  of  the  rule  forbidding  none 
but  those  having  insurable  interest  from  be- 
coming beneficiaries  in  life  insurance  con- 
tracts or  collecting  the  insurance  after  the 
death  of  the  assured.  Considering  the  pur- 
pose in  view  and  the  benefits  to  be  accom- 
plished, together  with  the  consequent  reliev- 
ing of  the  public  of  such  burdens,  we  are  not 
disposed  to  dissent  from  the  holding  of  the 
courts  referred  to.  On  the  [681]  contrary, 
it  is  our  conclusion  that  an  adherence  to 
them  violates  no  public  policy;  and  that 
the  reason  for  the  rule  requiring  an  insurable 
interest  in  the  life  of  the  assured  by  the 
beneficiary  does  not  exist  in  this  character 
of  insurance. 

We  do  not  mean  to  be  understood  that  the 
well-established  rule  on  the  subject  may  be 
set  aside  or  ignored  or  evaded  under  the  pre- 
tense of  effecting  'industrial  insurance,'  but 
when  the  policy  is  clearly  of  that  character, 
and  the  size  of  the  policy  is  not  beyond  a 
sum  reasonably  sufficient  to  accomplish  the 
purposes  intended,  and  good  faith  is  shown 
by  the  parties  concerned,  we  see  no  reason 
why  the  contract  should  not  be  enforced; 
especially  when  the  one  receiving  payment  is 
related  by  blood  to  the  assured  and  exhibits 
a  course  of  conduct  demonstrative  of  good 
faith  as  did  Maria  Fields  in  this  case. 

The  business  of  insurance  is  gradually  ex- 
panding and  the  contingencies  provided 
against  and  risks  assumed  by  the  insurer 
are  constantly  increasing.  Each  time  a  new 
field  is  covered  its  beneficial  results  to  the 
people  have  been  demonstrated.  We  believe 
the  character  of  insurance  now  under  con- 
sideration, if  confined  to  the  attainment  of 
the  end  in  view,  will  not  prove  to  be  an  ex- 
ception to  past  experience.  We  are,  there- 
fore, unwilling  to  apply  to  strictly  "indus- 
trial insurance"  as  herein  defined,  the  same 
rule  as  to  requirement  of  insurable  interest 
of  the  beneficiary  in  the  life  of  the  assured 
as  prevails  in  ordinary  life  insurance  which 
has  for  its  object  more  of  the  features  of  a 
bonus  than  of  charity. 

We,  therefore,  conclude  that  the  court  was 
in  error  when  he  instructed  the  jury  to  find 
for  the  plaintiff. 
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The  motion  for  the  appeal  is  sustained  and 
the  appeal  granted,  and  the  judgment  re- 
versed for  proceedings  consistent  with  this 
opinion. 

Whole  court  sitting. 

NOTE. 

Industrial  Insnranoe* 

I.  Nature  and  Purpose,  1186. 
II.  Applicability    of    Principles    Governing 
Life  Insurance: 

1.  Generally,  1187. 

2.  Insurable  Interest,  1190. 
III.  "Facility  of  Payment"  Clause: 

1.  Provision   for  Payment   to   Person 

Equitably    Entitled    Thereto: 

a.  Generally,  1193. 

b.  Option  Exercised,    1194. 

c.  Option  Not  Exercised,   1198. 

d.  Rights  of  Assignee,   1199. 

2.  Provision   for   Payment  to  One  of 

Several   Designated   Persons : 

a.  Generally,     1200. 

b.  Option  Exercised,  1201. 

c.  Option  Not  Exercised,    1203. 


/.  Nature  and  Purpose. 

The  present  note  deals  with  that  character 
of  insurance  which  is  known  as  "industrial 
insurance,''  and  which  has  been  defined  as 
follows :  "  'Industrial  insurance'  means  small 
policies  issued  in  consideration  of  weekly 
payments,  in  contradistinction  to  the  ordi- 
nary insurance,  where  premiums  are  payable 
annually,  semiannually,  or  quarterly."  Rus- 
sell V.  Prudential  Ins.  Co.  176  N.  Y.  178,  68 
N.  £.  252,  98  Am.  St.  Rep.  656,  reversing 
73  App.  Div.  617,  76  N.  Y.  S.  1029.  And  see 
the  reported  case. 

As  is  stated  in  the  reported  case,  the  pur- 
pose or  object  of  this  character  of  insurance 
seems  to  be,  not  the  creation  of  a  fund  to 
provide  for  the  future  support  and  mainte- 
nance of  the  familv  or  near  relatives  of  the 
insured,  or  to  augment  his  estate,  as  ordi- 
nary life  insurance  does,  but  to  provide  a 
reasonable  fund  with  which  the  insured  may 
procure  in  his  last  sickness  needed  assist- 
ance by  way  of  nursing,  medical  attendance, 
etc.,  and  to  secure  respectable  and  decent 
burial. 

"It  is  obvious  from  this  class  of  contracts, 
and  on  consideration  of  the  fact  that  the 
provision  is  for  the  immediate  happenings 
on  the  death  of  the  insured,  and  of  the  small 
amount  provided  for,  that  it  cannot  be  said, 
with  any  propriety  or  with  any  proper  con- 
sideration of  this  form  of  insurance,  that 
they  are  intended  to  provide  a  fund  for 
the  benefit  of  creditors,  unless  that  is  dis- 


tinctly set  out  in  the  policy  itself,  as  has 
been  done  in  several  cases  where  a  special 
provision,  by  pledge  or  otherwise,  has  been 
made  for  the  creditor.  In  general,  to  place 
a  policy  of  this  small  amount  and  apparently 
at  times  consisting  of  the  whole  estate  left 
by  a  decedent  in  the  hands  of  an  appointed 
administrator  would  be  to  tie  up  the  whole 
fund,  obviously  intended  to  meet  burial  and 
other  immediate  expenses  attendant  on  death, 
to  pervert  it  from  its  real  object  and  to 
cause  it  to  be  eaten  into  seriously  by  court 
expenses,  and  administrative  and  other  al- 
lowances of  various  kinds.  These  policies  are 
considered  as  highly  benevolent,  and  are  to  be 
80  treated."  Renfro  v.  Metropolitan  L.  Ins. 
Co.  148  Mo.  App.  258,  129  S.  W.  444. 

In    Foryciarz   v.    Prudential   Ins.    Co.    95 
Misc.  306,  158  N.  Y.  8.  834,  the  court  said : 
"These    industrial    policies    are    for    small 
amounts  and  have  small  weekly  premiums. 
They  are  sold  usually  to  laboring  people  of 
small  means.    One  great  purpose  of  the  'fa- 
cility of  payment'  provision  must  be  to  af- 
ford a  ready  method  of  raising  money  for 
the  benefit   of  the  insured,   to  pay   funeral 
expenses  at  the  time  of  death  or  to  furnish 
medical  assistance  or  some  other  relief  in 
the  last  illness;  or  to  have  the  policy  an  as- 
set in  the  hands  of  the  insured  in  any  emer- 
gency in  life,  so  that  funds  for  something 
other  than  ordinary  purposes  may  be  pro- 
vided.    It  is  also  of  advantage  that  a  pay- 
ment may  be  made  to  a  person  other  than 
the  administrator  or  executor;  in  cases  where 
there  is  no  estate  except  the  policy,  the  delay 
and  expense  incident  to  the  appointment  of 
such  officers  may  be  avoided.    We  may  readi- 
ly see  that  these  would  be  strong  arguments 
to  be  used  by  agents  in  selling  this  kind 
of  insurance  to  this  class  of  customers;  and 
we  find  these  arguments  were  used  among 
the  people  where  the  insured  resided.    Under 
the  terms  of  the  policy  there  are  several  pos- 
sible payees.    First,  the  executor  or  admin- 
istrator;   second,  any  relative  by  blood  or 
connection   by   marriage;    third,    any   other 
person   equitably    entitled   to   the    same   by 
having  incurred  expense  for  her  burial,  or,  if 
the   insured   is  more   than   fifteen   years   of 
age,  for  any  other  purpose.    Who  is  entitled 
to  select  the  beneficiary?     Always  it  is  the- 
insured  so  long  as  the  selection  falls  within 
any  permissible  class.     The  company  should 
have  no  right  to  select  a  beneficiary,  particu- 
larly if  it  contravenes  the  expressed  wish 
of  the  insured.    The  option  contained  in  the 
policy  should  be  exercised  by  the  company 
only  where  the  insured  has  failed  to  make  a 
choice." 

In  Metropolitan  L.  Ins.  Co.  v.  Schaffer, 
60  N.  J.  L.  72,  11  Atl.  154,  it  was  said: 
"Unlike  the  ordinary  life  insurance,  small 
sums  are  provided  by  these  industrial  poli- 
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ciefl,  to  be  paid  at  once,  on  proof  of  death 
and  surrender  of  policy.  Suit  may  be  brought 
on  it  in  ten  days  thereafter,  and  must  be 
brought  within  six  months  from  the  date 
of  the  death  of  the  assured.  The  terms  and 
manner  of  the  insurance  contemplate  speedy 
payment  to  the  family  of  the  assured,  im- 
mediately after  his  death,  to  provide  a  burial 
fund,  or  to  meet  the  expenses  which,  in  such 
an  emergency,  must  be  incurred." 

It  is  provided  by  statute  in  Washington 
<Bem.  &  Bal.  Code,  §§  6155,  6159)  that  no 
policy  of  life  or  endowment  insurance,  ex- 
eept  policies  of  industrial  insurance  where 
the  premiums  are  payable  monthly  or  often- 
er,  shall  be  issued  unless  all  statements 
made  by  the  insured  are  attached  to  or  con- 
tained in  the  policy,  or  received  in  evidence 
unless  the  application  is  attached  to  the  poli- 
cy. Thereunder,  in  Pride  v.  Continental  Cas- 
ualty Co.  69  Wash.  428, 125  Pac.  787,  it  was 
held  that  the  policy  in  suit  was  neither  a  life 
nor  endowment  policy  within  the  meaning 
of  the  law,  but  fell  within  the  exception  as 
an  industrial  or  accident  insurance  policy. 
By  its  terms  it  expired  one  year  after  is- 
suance, unless  renewed;  it  provided  for 
monthly  payments  of  premiums;  and  it  cov- 
ered loss  of  life  from  external,  violent  and 
purely  accidental  means.  It  contained  pro- 
visions for  the  payment  of  a  weekly  indem- 
nity in  case  of  accident  or  injury  arising 
from  numerous  violent  or  external  means. 
It  referred  to  the  industrial  and  special 
class  of  employment  the  assured  was  engaged 
in  at  the  time;  and  it  made  provision  for 
his  inability,  because  of  injuries  from  pure- 
ly accidental  means,  to  engage  in  any  labor 
■or  occupation.  The  court  said:  ''It  is  in 
<>vt:ry  sense  of  the  term  a  policy  of  industrial 
insurance,  as  contemplated  by  the  legislature 
in  excluding  such  policies  from  the  provisions 
of  the  law.  If  this  is  not  industrial  insur- 
ance, we  fail  to  appreciate  what  character 
of  insurance  should  be  so  designated.  If 
the  legislature  had  in  mind  any  distinction 
between  life  insurance  and  industrial  insur- 
ance as  those  terms  are  used  in  ordinary  un- 
derstanding, and  it  is  evident  from  making 
the  latter  class  of  insurance  an  exception 
to  the  rules  governing  the  former  class  that 
such  was  the  intention,  then  it  must  be  evi- 
dent that  this  policy  falls  within  the  ex- 
ception, or  it  would  be  impossible  to  indicate 
to  a  person  of  ordinary  understanding  what 
was  meant  by  the  expression  industrial  in* 
sufancc  as  distinguished  from  straight  life 
•or  endowment  insurance." 

II.  Applicahility    of   Principles    Ooverti' 
ing  Life  InsuiKince, 

1.  Getitebaixt. 

Industrial  insurance  being  but  one  form 
-of  life  insurance,  with  the  exception  of  the 
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special  features  hereinafter  discussed,  the 
general  rules  relating  to  life  insurance  have 
been  held  to  be  applicable  to  the  former  with- 
out distinction.  Industrial  Mut.  Indemnity 
Co.  V.  Thompson,  83  Ark.  574,  104  S.  W. 
200,  119  Am.  St.  Rep.  149,  10  L.R.A.(N.S.) 
1064;  McGurk  v.  Metropolitan  L.  Ins.  Co. 
66  Conn.  528,  16  Atl.  263,  1  L.R.A.  563; 
Seaback  v.  Metropolitan  L.  Ins.  Co.  274  III. 
516,  113  N.  £.  862,  afflrmmg  196  III.  App. 
76;  Nebergall  v.  Prudential  Ins.  Co.  193  111. 
App.  189;  Metropolitan  L.  Ins.  Co.  v.  John- 
son, 49  Ind.  App.  233,  94  N.  £.  785;  Metro- 
politan L.  Ins.  Co.  V.  Wolford,  49  Ind.  App. 
392,  97  N.  E.  444;  Public  Sav.  Ins.  Co.  v. 
Coombes,  59  Ind.  App.  523,  108  N.  E.  244; 
Metropolitan  L.  Ins.  Co.  v.  Mulleady,  53  S. 
W.  282,  21  Ky.  L.  Rep.  879;  Western,  etc. 
L.  Ins.  Co.  V.  Oppenheimer,  104  S.  W,  721, 
31  Ky.  L.  Rep.  1049;  Baltimore  L.  Ins.  Co. 
▼.  Howard,  95  Md.  244,  52  Atl.  397;  Home 
Friendly  Soc.  v.  Roberson,  100  Md.  85,  59 
Atl.  279;  McNicholas  v.  Prudential  Ins.  Co. 
191  Mass.  304,  77  N.  £.  756,  196  Mass.  565, 
82  N.  E.  692;  Jones  v.  Prudential  Ins.  Co. 
173  Mo.  App.  1,  155  S.  W.  1106;  Jaggi  v. 
Prudential  Ins.  Co.  191  Mo.  App.  384,  177 
S.  W.  1064;  Melick  v.  Metropolitan  Lw  Ins. 
Co.  84  N.  J.  L.  437,  87  Atl.  75,  affirmed  85 
N.  J.  L.  727,  91  Atl.  1070;  Heffernan  v.  Pru- 
dential Ins.  Co.  88  Misc.  93,  150  N.  Y.  S. 
644;  Foryciarz  v.  Prudential  Ins.  Co.  95 
Misc.  306,  158  N.  Y.  S.  834;  Hood  v.  Pru- 
dential Ins.  Co.  26  Pa.  Super.  Ct.  527; 
Dominco  v.  Prudential  Ins.  Co.  49  Pa.  Super. 
Ct.  166. 

Thus,  the  rules  that  insurance  contracts 
are  to  be  strictly  construed  against  the  com- 
pany and  liberally  construed  in  favor  of  the 
insured  whenever  necessary  to  prevent  a  for- 
feiture of  the  policy,  and  that  where  the  poli- 
cy contains  inconsistent  provisions  or  terms 
requiring  construction,  that  view  should  be 
adopted,  if  possible,  which  will  sustain,  rath- 
er than  forfeit,  the  contract,  have  been  held 
to  be  peculiarly  applicable  to  industrial  in- 
surance. Metropolitan  L.  Ins.  Co.  ▼.  John- 
son, 49  Ind.  App.  233,  94  N.  E.  785;  Public 
Sav.  Ins.  Co.  v.  Coombes,  59  Ind.  App.  523, 
108  N.  E.  244;  Melick  v.  Metropolitan  L. 
Ins.  Co.  84  N.  J.  L.  437,  87  Atl.  75,  affirmed 
86  N.  J.  L.  727,  91  Atl.  1070;  Foryciarz  v. 
Prudential  Ins.  Co.  95  Misc.  306,  158  N.  Y.  8. 
834.  The  reason  for  so  holding  advanced  in 
Metropolitan  L.  Ins.  Co.  v.  Johnson,  supra, 
was  that  the  persons  who  were  thus  insured 
were  usually  people  of  limited  means,  many 
of  them  women,  children,  and  busy  laboring 
men,  not  versed  in  matters  of  contract,  and 
frequently  illiterate  and  dependent  on  the 
agent,  in  a  large  measure,  for  their  informa- 
tion. 

The  doctrine  that  knowledge  affecting  the 
rights  of  the  insured,  which  comes  to  the 
agent   of  the   insurance   company   while  he 
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is  performing  the  duties  of  his  agency  in  pro- 
curing applications  for  insurance,  deliver- 
ing policies,  and  collecting  premiums,  becomes 
the  knowledge  of  the  company,  and  that  if 
the  company  afterwards  collects  the  premi- 
ums, it  waives  all  objection  with  regard  to 
the  matters  of  which  it  has  knowledge,  has 
been  held  to  be  applicable  to  industrial  in- 
surance companies.  McGurk  v.  Metropolitan 
L.  Ins.  Co.  56  Conn.  528,  16  Atl.  263,  1  L.R.A. 
563;  Metropolitan  L.  Ins.  Co.  v.  Johnson,  49 
Ind.  App.  233,  94  N.  E.  785;  Jones  v.  Pru- 
dential Ins.  Co.  173  Mo.  App.  1,  155  S.  W. 
Ild6.  In  the  case  last  cited,  in  holding  that 
there  had  been  a  waiver  of  the  provision  in 
the  policy  prohibiting  its  assignment,  the 
court  said:  "But  it  is  obvious  the  provision 
of  the  policy  rendering  it  void  ita  case  of  an 
assignment  is  incorporated  for  the  benefit 
and  convenience  of  the  defendant  and  may 
therefore  be  waived  by  it.  .  .  .  It  does 
not  appear  that  the  general  officers  in  charge 
of  defendant's  office  in  St.  Louis  had  knowl- 
edge of  the  assignment  until  after  the  death 
of  the  insured  and  the  question  is,  may  a 
waiver  touching  this  matter  be  predicated  on 
the  knowledge  and  acquiescence  of  James,  the 
soliciting  agent,  who  negotiated  the  insur- 
ance, delivered  the  policy  to  plaintiff  and 
collected  the  premiums  thereon  week  after 
week  with  full  knowledge  concerning  the  en- 
tire transaction?  When  the  application  was 
entered  into  by  the  insured,  it  was  with  an 
express  understanding  on  the  part  of  the 
insured,  Lang,  the  agent,  James,  and  plain- 
tiff that  the  insurance  was  taken  out  to  the 
use  of  plaintiff  as  the  creditor  of  Lang,  and 
that  plaintiff  should  pay  the  premiums  there- 
on. Plaintiff  then  paid  the  first  and  there- 
after all  subsequent  premiums  to  the  agent, 
James,  who  not  only  possessed  full  knowledge 
touching  the  matter  but  expressly  agreed 
thereto.  In  keeping  with  this  arrangement, 
the  policy  was  delivered  by  James,  the  agent, 
to  plaintiff  at  his  barber  shop,  but  no  bene- 
ficiary was  named  therein  as  is  usual  in 
such  policies  containing  the  'facility  of  pay- 
ment* clause,  for  they  appear  to  authorize  the 
insurer  to  exercise  considerable  discrel^on 
as  to  who  shall  receive  the  insurance  money. 
About  two  weeks  thereafter,  the  assignment 
was  ^executed  by  the  insured  on  the  policy, 
and  James  was  fully  informed  by  plaintiff 
concerning  it.  It  appears  that  James  consent- 
ed by  saying,  'All  right,'  and  continued  to 
collect  the  premiums  from  plaintiff  week  after 
week.  All  of  the  premiums  were  paid  until 
the  death  of  the  insured  occurred.  In  the  cir- 
cumstances of  the  case,  such  knowledge  and 
conduct  on  the  part  of  James,  the  soliciting 
agent,  should  be  regarded  as  revealing  a 
waiver  on  the  part  of  the  company  of  the 
condition  of  the  policy  against  assignments, 
for  though  such  agent  is  but  a  mere  solicitor^ 


it  is  obvious  that  he  possessed  authority  to 
take    applications,    deliver    policies    thereon 
and  collect  the  premiums.     In  this  case,  the 
insurance  was  induced  in  the  first  instance 
by  James  with  a  full  understanding  that  it 
was  to  be  for  plaintiff's  benefit  and  on  that 
he  paid  all  of  the  premiums  to  James  and 
received   credit  in   the  book   of  the   insured 
therefor.     The   premiums   thus   obtained    by 
the  agent  were  paid  to  defendant  and  retained 
by  it,  it  is  true,  without  knowledge  on   its 
part  concerning  all  of  the  facts,  but  in   so 
far  as  those  premiums  were  solicited  and  col- 
lected,  no  one   can   doubt   the   authority    of 
James  in  that  behalf.     If  it  were  competent 
for  James  to  induce  the  insurance  and  col- 
lect  the    premiums    and   deliver    the    policy 
therefor,  it  was  certainly  competent  for  him 
to  waive  the  condition  of  the  policy,  which 
waiver   alone   rendered   the   insurance   valid 
to  the  use  contemplated  and  which  he  util- 
ized to  the  end   of  negotiating  it.     .     . 
Moreover,  in  answer  to  the  suggestion  that 
it  is  not  competent  as  a  rule  for  a  mere  so- 
liciting agent  to  either  waive  such  a  condi- 
tion   of    the   policy    or    estop    the    company 
thereabout,  the  nature  and  character  of  the 
business  and  the  authorized  duties  of  such 
agents  are  to  be  considered.    As  before  stated^ 
the  business  of  industrial  insurance  is  con- 
ducted principally  among  people  of  the  poor- 
er classes,  many  of  w*hom  are  illiterate  and 
but    slightly    informed    concerning    intricate 
business  matters.     Soliciting  agents  are  giv- 
en   separate    portions    of    territory    wnth    a 
view    of    soliciting    insurance    among    these 
people,  delivering  policies  to   them,  and   by 
dividing  the  payments  into  weekly  stipends, 
founding    a    sort    of    credit    system    therein 
known  as  a  'debit.'     These  agents  call  upon 
the   patrons  of   the   company   weekly,   make 
collections  and  enter  credit  therefor  in  the 
book  of  the  insured  and  seem  to  have  gen- 
eral supervision  pertaining  to  such  matters 
within  the  immediate  'debit.'    To  the  people 
with  whom  they  deal,  such  agents  are  justly 
regarded  as  representatives  of  the  company, 
with  complete  power  touching  the  perform- 
ance of  the  duties  which  they  daily  exercise 
in   their   presence.     In  these   circumstances, 
it  would  seem,  furthermore,  that,  besides  the 
waiver  referred  to,  the  precepts  of  natural 
justice  should  preclude  the  company,  through 
the  intervention  of  the  principle  of  estoppel, 
from  disputing  the  validity  of  the  acts  and 
conduct  of  such  a  soliciting  agent,  by  which 
its   patrons   are   induced   to   part  with   the 
premium  which  eventually  finds  its  way  into 
the  home  office  till  of  the  company.     It  is 
the  high  aim  and  purpose  of  the  common  law 
to  afford  adequate  relief,  to  the  end  of  ef- 
fectuating a  just  result  in  the  circumstances 
of   everv  case.     It   should   be   administered, 
too,  in  every  instance  with  reference  to  the 
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peculiar  facts  of  each  case,  in  connection 
with  a  degree  of  conunon  sense  from  which 
the  law  itself  is  evolved.  In  this  view,  the 
acts  and  conduct  of  such  agents  in  so  far 
jis  they  are  put  forward  and  performed  in 
the  fullfilment  of  their  office  in  negotiatinjg 
insurance  and  collecting  the  premium  thereon 
should  be  regarded  as  those  of  the  company. 
It  is  certain  that  the  company  itself  will  be 
estopped  to  insist  upon  a  forfeiture  if,  im- 
pliedly by  the  course  of  its  conduct,  it  leads 
the  insured  or  his  assignee  honestly  to  be- 
lieve that  the  premiumes  being  paid  are  re- 
ceived as  compensatioa  on  a  valid  insurance 
<jontract." 

So,  the  rule  that  the  lapsing  or  forfei- 
ture of  a  policy  for  nonpaym^t  of  the  pre- 
miums is  waived  by  the  act  of  an  agent  in 
subsequently  receiving,  and  of  the  company 
in  retaining,  the  premiums  after  forfeiture 
for  nonpayment,  with  knowledge  of  the  facts, 
has  been  held  to  be  applicable  to  industrial 
insurance  policies.  Industrial  Mut.  Indemni- 
ty Co.  V.  Thompson,  83  Ark.  574,  104  S.  W. 
200,  119  Am.  St.  Rep.  149,  10  L.R.A.(N.S.) 
1064;  Kebergall  v.  Prudential  Ins.  Co.  193 
111.  App.  189;  Metropolitan  L.  Ins.  Co.  v. 
Mulleady,  53  S.  W.  282,  21  Ky.  L.  Rep. 
879;  Baltimore  L.  Ins.  Co.  v.  Howard,  95 
Md.  244,  52  Atl.  397;  McNicholas  v.  Pru- 
dential Ins.  Co.  191  Mass.  304,  77  N.  E. 
756,  196  Mass.  565,  82  N.  £.  692;  Jaggi  v. 
Prudential  Ins.  Co.  191  Mo.  App.  384,  177 
S.  W.  1064;  Melick  v.  Metropolitan  L.  Ins. 
Co.  84  N.  J.  L.  437,  87  Atl.  75,  affirmed  85 
N.  J.  L.  727,  91  Atl.  1070.  In  Baltimore  L. 
Ins.  Co.  V.  Howard,  supra,  the  court  said: 
"The  policyholders  of  this  kind  of  an  insur- 
ance company  are  generally  poor  and  il- 
literate people  who  most  need  protection 
against  harsh,  technical  forfeitures,  because 
least  able  to  appreciate  their  significance 
and  because  easily  induced  by  the  conduct  of 
the  company  to  act  upon  the  belief  that  their 
policies  are  in  force.'' 

Likewise,  the  rule  that  where  an  insurance 
company,  with  a  full  knowledge  of  all  facts 
known  to  the  insured  with  respect  to  the 
lattcr's  state  of  health,  continues  to  collect 
and  retain  the  premiums  and  does  not  elect 
to  rescind  the  conduct  Of  insurance  and  to 
notify  the  insured,  or  to  tender  back  the 
premiums  paid,  tlie  right  to  rescind  is  waived, 
and  the  company  is  estopped  to  deny  liabili- 
ty on  the  policy,  is  applicable  to  cases  arising 
under  industrial  policies.  Metropolitan  L. 
Ins.  Co.  V.  Johnson,  49  Ind.  App.  233,  94  N. 
E.  785. 

So,  the  collection  of  the  premiums  on  an 
industrial  policy  for  over  a  year  after  the 
officials  had  learned  that  the  requisite  in- 
dorsement consenting  to  a  second  policy  had 
not  beeh  entered  on  the  first  policy,  has 
been  held  to  be  a  waiver  by  the  company  of 
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its  right,  if  it  ever  had  any,  to  cancel  the 
policy  for  that  reason.  Western,  etc.  L. 
Ins.  Co.  V.  Oppenheimer,  104  S.  VV.  721,  31 
Ky.  L.  Rep.  1049.  See  also  Hood  v.  Pruden- 
tial Ins.  Co.  26  Pa.  Super  Ct.  527. 

In  Home  Friendly  Soc.  v.  Roberson,  100 
Md.  85,  59  Atl.  279,  it  was  held  that  there 
was  some  evidence  legally  sufficient  to  show 
that  the  plaintiff  was  prevented  from  bring- 
ing suit  within  the  six  months'  limitation  in 
the  industrial  policy  sued  on  by  the  action 
or  conduct  of  the  company's  agents  and  that 
there  was  also  some  evidence  of  a  waiver 
of  this  provision  after  the  six  months. 

In  Lally  v.  Prudential  Ins.  Co.  75  N.  H. 
188,  72  Atl.  208,  the  evidence  authorized  a 
finding  that  the  insurance  company  had  led 
the  insured  to  believe  that  payment  of  her 
weekly  premiums  at  the  time  stipulated  for 
in  the  policy  would  not  be  Insisted  on.  It 
was  urged  that  as  the  insured  was  in  good 
health  when  the  overdue  payments  were  re- 
ceived and  critically  ill  when  the  tender  in 
question  was  made,  the  former  waiver  did 
not  apply.  The  court  held,  however,  that  as 
the  question  was  solely  one  of  the  time  for 
paying  an  existing  obligation,  and  as  the 
waiver  was  not  based  on  any  condition  as  to 
the  health  of  the  insured  when  the  payments 
were  made,  under  such  circumstances  the 
insurer  might  not,  without  previous  notice, 
insist  on  the  letter  of  its  contract  when  ill- 
ness should  overtake  the  insured. 

Where  an  industrial  insurance  policy 
stated  that  the  premium  was  to  be  paid  on  or 
before  each  Monday,  a  payment  made  at  any 
time  during  Monday,  was  held  to  be  a  com- 
pliance with  the  policy.  Public  Sav.  Ins.  Co. 
T.  Coombes,  59  Ind.  App.  523,  108  N.  E.  244.  ' 

The  rule  that  a  provision  in  a  policy  of 
insurance  that  if  the  premium  is  not  paid 
in  accordance  with  the  terms  of  the  policy 
the  same  shall  be  void,  is  enforceable,  in 
the  absence  of  a  statutory  provision  to  the 
contrary,  likewise  applies  to  industrial  in- 
surance policies.  Public  Sav.  Ins.  Co.  v. 
Coombes,  59  Ind.  App.  523,  108  N.  E.  244. 

So,  the  rule  that  a  waiver  of  the  provisions 
ot  a  policy  need  not  be  in  writing  indorsed 
on  the  policy,  but  that  such  a  stipulation 
itself  may  be  waived  by  the  company  either 
by  express  agreement  or  by  conduct,  applies 
to  an  industrial  policy.  Metropolitan  L.  Ins. 
Co.  V.  Johnson,  49  Ind.  App.  233,  94  N.  E. 
785. 

A  gift  may  be  made  of  a  policy  of  industri- 
al life  insurance  payable  to  the  representa- 
tives of  the  insured  as  effectually  as  a  gift 
may  be  made  of  other  choses  in  action  be- 
longing to  the  insured.  Metropolitan  Ins. 
Co.  V.  Clanton,  76  N.  J.  Eq.  4,  73  Atl.  1052. 

A  Kentucky  statute  (Ky.  Stats.  1903, 
§  659,  subd.  3)  provides  as  follows.  "On  poli- 
cies of  industrial  insurance,  wher^  the  week- 
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ly  premiums  are  less  than  fifty  cents  each, 
it  shall  be  optional  with  the  company  issuing 
said  policy,  to  pay  either  the  cash  surrender 
value,  or  issue  a  paid-up  policy  of  insurance, 
and  upon  such  payments  the  company  shall 
be  absolutely  released  from  all  further  claims 
or  demands  whatsoever,  under  or  by  reason 
of  said  policies,  which  shall  then  be  can- 
celed." Thereunder,  it  has  been  held  that 
where  a  policy  of  industrial  insurance,  pro- 
viding that  in  consideration  of  ten  cents 
per  week,  the  Sun  Life  Insurance  Company 
agreed  at  the  death  of  the  insured  to  pay 
her  personal  representative  $144,  was  as- 
sumed by  the  Metropolitan  Life  Insurance 
Company  by  a  contract  between  it  and  the 
former  company,  and  the  insured  consented  to 
the  latter  contract,  and  continued  to  pay 
the  premiums  to  the  latter  company,  she 
could  not  recover  a  part  of  the  Sun  Life 
Insurance  Company's  reserve  fund.  Jenkins 
v.  Sun  L.  Ins.  Co.  120  Ky.  790,  87  S.  W. 
1143,  27  Ky.  L.  Rep.  1142. 

For  evidence  held  to  show  that  an  in- 
dustrial policy  of  life  insurance  was  pro- 
cured by  impersonation,  see  Loughran  v.  Pru- 
dential Ins.  Co.  88  Misc.  11,  150  N.  Y.  S. 
153. 

2.  Insubablb  Intebbst. 

It  is  well  settled  with  respect  to  life  in- 
surance that  one  who  has  no  insurable  in- 
terest in  the  life  of  another  cannot  be  the 
beneficiary  in  a  policy  issued  on  his  life,  nor 
can  such  a  beneficiary  collect  fhe  insurance 
on  the  happening  of  the  contingency  insured 
against.  14  R.  C.  L.  tit.  Insurance,  §  96. 
See  also  Baltimore  L.  Ins.  Co.  ▼.  Floyd,  5 
Boyce  (Del.)  201,  91  Atl.  653.  And  see  the 
reported  case.  The  reason  for  this  univer- 
sal and  long-standing  rule  is  that  to  hold 
otherwise  would  be  in  violation  of  a  sound 
public  policy,  in  that,  if  the  beneficiary  could 
collect  the  insurance,  without  having  an 
insurable  interest  in  the  life  of  the  deceased, 
inducements  would  be  offered  for  the  benefi- 
ciary to  cause  the  death  of  the  insured,  so 
that  he  might  reap  the  benefit  of  the  insur- 
ance.    See  the  reported  case. 

In  view,  however,  of  the  purposes  of  strict- 
ly industrial  insurance  as  heretofore  stated, 
policies  of  this  character  seem  by  the  courts 
gi'nerally  to  have  been  taken  out  of  the  rule 
forbidding  none  but  those  having  an  insur- 
able interest  from  becoming  beneficiaries  in 
life  insurance  contracts,  or  from  collecting 
the  insurance  after  the  death  of  the  insured. 
Potvin  V.  Prudential  Ins.  Co.  225  Mass.  247, 
114  N.  E.  292;  Foryciarz  v.  Prudential  Ins. 
Co.  95  Misc.  306,  158  N.  Y.  S.  834;  Carraher 
V.  Metropolitan  Ins.  Co.  11  N.  Y.  St.  Rep. 
665.  And  see  the  reported  case  for  an  ex- 
tended disc^ission  of  the  reason  for  this  view. 


Compare,  however,  Baltimore  L.  Ins.  Co.  t, 
Floyd,  5  Boyce  (Del.)  201,  91  Atl.  653,  where- 
in the  court  said,  in  charging  the  jury:  *'A 
contract  of  life  insurance  is  an  agreement 
between  the  insurer  and  the  insured,  whereby 
the  insurer  undertakes  to  pay  a  certain  sum 
of  money  to  a  certain  person,  who  may  be 
and  usually  is  a  person  other  than  the  in- 
sured, upon  the  happening  of  a  particular 
event,  usually  the  death  of  the  insured,  in 
consideration  of  the  payment  by  the  insured 
of  certain  premiums,  made  at  stated  periods. 
Such  an  undertaking,  though  based  upon  a 
contingency  that  has  in  it  an  element  of 
chance,  when  entered  into  with  legal  requi- 
sites and  for  a  lawful  purpose,  is  in  this 
day  a  perfectly  legal  and  commonplace  trans- 
action, but  the  legitimate  scheme  of  life 
insurance  is  inclined  to  be  distorted  and  to 
some  it  affords  an  invitation  for  a  mis- 
chievous kind  of  gambling.  To  avoid  this 
misuse  of  a  most  useful  character  of  under- 
taking, in  which  a  beneficiary  may  become 
interested  in  the  early  death  of  the  insured, 
it  is  held  that  the  insurance  upon  a  life 
thall  be  effected  and  resorted  to  only  for 
some  benefit  incident  to  or  contemplated  by 
the  insured,  and  that  insurance  procured  up- 
on  a  life  by  one  or  in  favor  of  one  under 
circumstances  of  speculation  or  hazard 
amounts  to  a  wager  contract  and  is  there- 
fore void,  upon  the  theory  that  it  contravenes 
public  policy.  Just  what  constitutes  a  wag- 
er contract  and  therefore  a  void  contract 
of  insurance,  varies  with  the  different  cir- 
eumstances  of  each  case  and  the  different 
principles  of  law  applicable  thereto.  The 
presence  of  an  insurable  interest  on  the  part 
of  the  beneficiary  is  urged  as  a  request  to 
avoid  the  appearance  of  a  wager  contract, 
holding  that  without  such  an  interest,  the 
interest  of  the  beneficiary  is  speculative.  An 
insurable  interest  in  the  beneficiary  may  be 
shown  by  proof  of  the  fact  of  relationship 
between  the  beneficiary  and  the  insured  with- 
in certain  degrees,  and  by  proof  of  pecuni- 
ary interest,  such  as  arise  between  partners 
and  between  debtors  and  creditors.  Evi- 
dence of  such  an  insurable  interest  is  evi- 
dence that  the  contract  is  not  a  wager  and  is 
evidence  of  the  contract's  validity.  But  a 
contract  of  life  insurance  may  be  a  valid 
contract  though  the  beneficiary  be  without 
an  insurable  interest,  because  no  longer  docs 
the  presence  or  absence  of  an  insurable  in- 
terest of  the  beneficiary  alone  control  the 
question  whether  the  contract  is  valid  or 
void.  If  the  beneficiary  has  an  insurable 
interest  and  the  transaction  is  otherwise 
legal,  the  policy  is  valid;  if  he  has  not  such 
an  interest,  the  policy  may  still  be  valid,  if 
the  transaction  is  bona  fide  and  free  from 
speculation.  .  .  .  Giving  consideration  to 
this   instruction   upon  the   law,  we   say   to 
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Tou,  that  if  you  find  that  the  contract  of 
insurance  sued  upon  was  procured  and  en- 
tered into  by  Hanlin,  the  insured^  and  the 
premiums  were  paid  Iby  Hanlin,  the  insured, 
either  personally  or  through  his  agent,  and 
the  circumstances  otherwise  indicate  a  bona 
fide  nonspeculative  transaction,  the  contract 
cannot  then  be  held  a  gambling  contract,  and 
your  verdict  should  be  for  the  plaintiff,  for 
the  amount  of  his  claim,  and  interest,  wheth- 
er the  plaintiff,  as  beneficiary,  had  or  had 
not  an  insurable  interest  in  the  life  insured 
for  him.  If,  however,  you  find  that  the 
plaintiff  had  an  insurable  interest  in  the  life 
of  the  insured,  in  the  manner  before  defined 
to  you,  evidence  of  such  an  insurable  interest 
is  evidence  which  you  may  consider  in  con- 
nection with  all  the  other  evidence  in  the 
ease,  in  determining  the  good  faith  of  the 
transaction  and  in  reaching  a  verdict  for 
the  plaintiff.  But  if  you  find  that  the  plain- 
tiff had  no  insurable  interest  in  the  life  of 
the  insured,  that  is,  he  was  not  related  to 
the  insured  as  a  relation  or  in  a  friendly 
way,  and  that  the  plaintiff  procured  or  was 
the  instrumentality  in  procuring  the  con- 
tract of  insurance  for  the  insured,  but  in 
his  own  favor  as  beneficiary,  and  that  the 
contract  was  not  procured  by  the  insured  and 
the  premiums  thereon  were  not  paid  by  him 
or  by  his  agent  with  his  money  or  upon  his 
obligation,  you  may  find  the  transaction  void 
as  a  wager  transaction  and  then  your  verdict 
should  be  for  the  defendant." 

In  Prudential  Ins.  Co.  v.  Leyden,  47  8.  W. 
767,  20  Ky.  L.  Rep.  881,  it  was  insisted  that 
a  niece  suing  as  administratrix  had  no  in- 
surable interest  in  the  life  of  the  insured, 
her  aunt.  The  court  held  that  this  conten- 
tion had  no  application  to  the  facts  of  the 
case,  inasmuch  as  the  policy  was  not  taken 
out  on  the  life  of  the  aunt  for  the  benefit 
of  the  niece,  but  for  the  benefit  of  the  estate 
of  the  insured,  and  the  suit  was  in  the  name 
of  her  administratrix. 

In  Hall  V.  Prudential  Ins.  Co.  72  Misc.  625, 
130  N.  Y.  8.  355,  it  was  held  that  a  person 
who  had  no  insurable  interest  in  the  life  of 
the  assured,  but  who  had  voluntarily  paid 
the  premiums  on  a  policy  of  industrial  in- 
surance could,  by  proper  action,  establish  a 
lien  against  the  policy  on  the  death  of  the 
insured  to  the  extent  of  the  premiums  paid 
by  him. 

It  has  been  held  that  a  person  may  assign 
an  industrial  insurance  policy  to  any  one 
standing  in  the  position  of  a  creditor  or 
dependent,  that  is,  to  one  who  has  an  in- 
surable interest  in  his  life,  and  it  is  not 
necessary  that  the  assignee  should  be  a  rela- 
tive. Kelly  V.  Prudential  Ins.  Co.  148  Mo. 
App.  249,  127  8.  W.  649. 

Under  the  English  Friendly  Societies  Act 
of  1875  (38  &  39  Vict.  c.  60,  §  15,  subsec.  3) 
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a  policy  of  assurance,  effedted  by  a  member 
of  a  f'iendly  society  on  his  own  life,  is  legal- 
ly assignable  by  him  as  an  ordinary  incident 
of  property  and  not  solely  by  means  of  a 
nomination  under  the  statute.  In  re  Griffin 
[1902]  1  Ch.  135,  71  L.  J.  Ch.  112,  86  L.  T. 
N.  8.  38,  50  W.  R.  250,  18  Times  L.  Rep. 
142,  [1901]  W.  N.  240,  overruling  In  re  Red- 
man [1901]  2  Ch.  471,  and  Caddick  v.  High- 
ton  [1901]  2  Ch.  476  note. 

Another  English  statute  (Assurance  Com- 
panies Act  1909  [9  Edw.  YII,  c.  49,  §.  86] ) 
provides  as  follows:  "(1)  Amongst  the 
purposes  for  which  collecting  societies  and 
industrial  assurance  companies  may  issue 
policies  of  assurance  there  shall  be  included 
insuring  money  to  be  paid  for  the  funeral 
expenses  of  a  parent,  grandparent,  grand- 
child, brother,  or  sister.  (2)  No  policy  ef- 
fected before  the  passing  of  this  act  with 
a  collecting  society  or  industrial  assurance 
company  shall  be  deemed  to  be  void  by  reason 
only  that  the  person  effecting  the  policy 
had  not,  at  the  time  the  policy  was  effected, 
an  insurable  interest  in  the  life  of  the  person 
assured,  or  that  the  name  of  the  person  in- 
terested, or  for  whose  benefit  or  on  whose 
account  the  policy  was  effected,  was  not  in- 
serted in  the  policy,  or  that  the  insurance  was 
not  one  authorized  by  the  acts  relating  to 
friendly  societies,  if  the  policy  was  effected 
by  or  on  account  of  a  person  who  had  at  the 
time  a  bona  fide  expectation  that  he  would  in- 
cur expenses  in  connection  with  the  death  or 
funeral  of  the  assured,  and  if  the  sum  aa- 
sured  is  not  unreasonable  for  the  purpose  of 
covering  those  expenses,  and  any  suun  policy 
shall  inure  for  the  benefit  of  the  person 
for  whose  benefit  it  was  effected  or  his  as- 
signs.*' Thereunder,  it  has  been  held  that  a 
person  who  had  effected  insurance  on  the 
lives  of  his  father  and  mother  before  the 
passage  of  the  act,  without  any  bona  fide 
expectation  that  he  would  have  to  pay  or 
contribute  towards  the  funeral  expenses  of 
his  parents,  was  not  deprived  by  the  latter 
section  of  the  right  to  say  that  he  had  been 
induced  to  enter  into  the  policies  by  fraud 
so  that  the  policies  were  voidable  at  his  in- 
stance, and  to  claim  rescission  and  repay- 
ment of  the  premiums  which  he  had  paid. 
Tofts  V.  Pearl  L.  Assur.  Co.  [1915]  1  K.  B. 
189,  84  L.  J.  K.  B.  286,  112  L.  T.  N.  8.  140, 
[1914]  W.  N.  388,  31  Times  L.  Rep.  29,  69 
Sol.  J.  73.  In  Hughes  v.  Liverpool  Victoria 
Legal  Friendly  Soc.  [1916]  2  K.  B.  482,  85 
L.  J.  K.  B.  1643,  115  L.  T.  N.  S.  40,  30 
Times  L.  Rep.  525,  [1916]  W.  C.  &  Ins.  Rep. 
308,  reversing  114  L.  T.  N.  8.  45,  it  appeared 
that  a  grocer  effected  with  the  defendants  in 
their  industrial  branch  five  policies,  two  on 
the  life  of  a  debtor  and  three  on  the  lives  of 
two  of  his  customers.  After  a  short  time, 
he  determined  to  allow  the  policies  to  drop, 
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stopped  paying  the  premiums,  and  burned 
the  policies.  Some  two  years  later  the  agent 
went  to  the  plaintiff  and  by  representing 
that  if  she  paid  the  arrears  of  premiums 
owing  on  the  policies  and  the  future  pre- 
miums,  everything  would  be  all  right,  in- 
duced her  to  keep  up  the  policies,  giving  her 
duplicate  policies.  It  was  hold  that  it  was 
a  clear  case  of  fraud,  that  the  parties  were 
not  in  pari  delicto,  and  that  the  plaintiff 
could  recover  the  premiums  paid  by  her, 
though  the  Assurance  Companies  Act,  1909 
(9  Edw.  VII,  c.  49,  §  23;  §  36,  subeec.  3),  pro- 
hibited under  a  penalty  the  issue  of  such 
policies. 

In  New  Jersey,  in  industrial  life  insurance 
policies,  the  interest  of  a  person  designated  as 
beneficiary  is  a  vested  property  right,  sub- 
ject to  the  terms  of  the  policy,  construed 
as  applying  to  such  a  vested  right.  Metro- 
politan Ins.  Co.  V.  Clanton,  76  N.  J.  Eq. 
4,  73  Atl.  1052.  However,  the  rule  in 
force  in  that  state  with  respect  to  life 
insurance,  that  where  the  beneficiary  in  the 
policy  has  been  changed  the  original  benefi- 
ciary is  entitled  to  receive  the  amount  of 
the  policy  for  the  period  during  which  he 
was  such  beneficiary,  does  not'  apply  to  in- 
dustrial insurance  policies.  Metropolitan  L. 
Ins.  Co.  V.  Hooppel,  76  N.  J.  Eq.  94,  74  Atl. 
467,  wherein  the  court  said:  "The  contract 
of  the  insurance  company  in  respect  to  the 
very  vital  question  to  whom  the  company 
is  legally  bound  to  pay  the  amount  of  the 
policy  is  singularly  obscure.  In  the  Schaffer 
case  [50  N.  J.  L.  72]  above  cited  Mr.  Justice 
Van  Syckel  states  (at  p.  74)  that  'there 
is  no  contract  or  agreement  to  pay  to  the 
beneficiary  named  in  the  application.'  The 
company  in  its  policy  agrees  'to  pay  to.  the 
person  or  persons  designated  in  condition 
fifth'  therein  set  forth,  upon  receipt  of  proofs, 
etc.,  the  stipulated  sum.  But  when  we  turn 
to  condition  five  we  do  not  find  a  specifica- 
tion of  the  person  or  persons  to  whom  the 
stipulated  sum  must  be  paid;  we  find  only 
an  enumeration  of  persons  to  any  one  of 
whom  the  company  may,  in  discharge  of  its 
obligation,  make  a  payment  of  the  stipulated 
sum  provided '  in  support  of  such  payment 
tlie  company  can  subsequently  produce  the 
policy  and  a  receipt  for  the  amount  paid, 
signed  by  the  party  who  received  the  same. 
We  find  the  contract  of  insurance  in  this  case 
not  only  in  the  policy  which  Mrs.  Hooppel 
received  and  kept  in  her  possession,  but  al- 
so in  the  application  for  the  policy  signed 
by  her  and  retained  by  the  insurance  com- 
pany. The  policy  refers  to  the  application 
and  makes  it  'part  of  this  contract.'  Not- 
withstanding the  attempted  wholesale  incor- 
poration in  the  policy  of  this  complex  paper, 
containing  many  words  which  do  not  import 


any  contract  obligation  on  the  part  of  any- 
body, it  may  not  follow  that  every  propo- 
sition contained  in  the  application  must  be 
deemed  as  a  promise  on  the  part  of  both  of 
the  contracting  parties,  or  the  one  of  them  to 
whom  the  proposition  can  be  attributed  most 
naturally    or    plausibly,    or   with   the    least 
possible  disregard  of  common  sense.    Taking 
the  two  clauses  of  the  policy  above  referred 
to,  viz.,  the  express  agreement  of  the  com- 
pany to  pay,  and  the  enumeration  of  persons 
to  any  one  of  whom  a  binding  payment  under 
conditions  stated  may  be  made  by  the  com- 
pany,  in   connection  with   the   appointment 
of  the  beneficiary  contained  in  the  applica- 
tion, the  result  seems  to  be  that  the   legal 
obligation    of    the    company    is    either — (1) 
to   pay   the   amount   of   the   policy   to    any 
member  or  members  of  any  of  the  classes  of 
persons    named    in    condition    five,    or     (2) 
to  pay  such  amount  to  'the  beneficiary/     If 
the   legal   obligation   of   the  company   is   to 
pay  the  amount  of  the  policy  to  the  benefi- 
ciary, then,  carrying  out  the  suggestion   of 
Mr.  Justice  Van  Syckel  in  the  Schaffer  case, 
the  terms  of  condition  five,  so  far  as  they 
warrant  payment  to  a  relative  or  connection 
of  the  deceased,  'operate  as  an  appointment 
both  by  the  assured  and  the  beneficiary  of 
persons,    any    of    whom    are    authorized    to 
receive  payment  of  the   sum   agreed   to  be 
paid.'    This  view  seems  to  be  more  consistent 
than  the  other  view  above  stated  with  the 
theory  of  the  contract  as  a  contract  of  life 
insurance,  rather  than  a  contract  for  a  burial 
fund.    It  would  be  put  to  a  test  if  a  relative, 
not  the  beneficiary,  should  bring  an  action 
at  law  in  his  own  name  against  the  insur- 
ance company,  and  the  company  should  de- 
fend   on   the  ground  that  while  the   policy 
provided  for  paying  the  amount  thereof  to 
a  relative,  such  relative  merely  acted  under 
an  appointment  on  behalf  of  the  beneficiary, 
and  that  the  beneficiary  alone  could  sue  at 
law  in  his  own  name.    If  by  naming  a  party 
as  the  beneficiary  in  the  application  the  as- 
sured merely  adds  an  extra  person  to  those 
enumerated    in    condition    five    to    whom    a 
binding  payment  under  the  conditions  stated 
can  be  made  by  the  company,  the  words  em- 
ployed are  certainly   inapt   and  misleading. 
The  party  so  nominated  in  no  proper  sense, 
especially  having  in  view  the  common  use«of 
insurance  terms,  could  be  called  'the  bene- 
ficiary.'     The    language   of   the    application 
where  the  beneficiary  is  styled  as  the  'person 
to  whom  benefit  is  to  be  paid'  is  also  inap- 
propriate.   The  description  should  not  be  of 
a  person  to  whom  the  so-called  benefit  is  to 
be  paid,  but  of  a  person  who  by  the  appoint- 
ment is  merely  added  to  the  numbers  of  eli- 
gible persons  to  whom  the  company  can  make 
a   binding   payment   under   certain   specified 
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conditions,  or  rather  make  a  payment  which, 
under  certain  specified  conditions,  subse- 
quently will  be  binding  upon  all  parties  con- 
cerned— all  parties  who  were  'lawfully  enti- 
tled' to  receive  such  payment.  Perhaps  a 
third  theory  of  the  legal  obligation  of  the 
insurance  company  under  this  peculiar  con- 
tract is  tenable,  viz.,  that  the  company  enters 
into  a  legal  contract  with  every  person  coming 
within  the  enumeration  of  condition  five 
which  can  be  legally  enforced  by  such  person 
in  an  action  at  law,  while  the  equitable  title 
to  the  money,  to  whomsoever  it  may  in  fact 
be  paid,  is  deemed  to  be  vested  in  the  bene- 
ficiary. One  difficulty,  perhaps  insurmount- 
able, in  the  way  of  this  theory  is  perceived 
when  it  is  considered  that  it  permits  'any 
relative  by  blood  or  connection  by  marriage,' 
a  brother-in-law,  for  instance,  to  maintain 
an  action  at  law  on  the  policy  in  his  own 
name.  The  insurance  company  in  the  policy 
expressly  agrees  *to  pay  the  person  or  persons 
designated'  in  condition  five,  the  amount  of 
the  policy  upon  production  of  proofs  of  death. 
There  is  no  requirement  here  that  the  person 
to  whom  the  payment  must  be  made  must 
produce  the  policy.  The  company  can  dis- 
charge all  its  contract  obligations  by  paying 
to  any  relative  or  connection  by  marriage, 
husband  or  wife  of  the  deceased,  the  amount 
named  in  the  policy,  provided  subsequently 
when  such  payment  is  challenged  it  can  pro- 
duce the  policy  and  a  receipt  signed  by  the 
party  to  whom  the  payment  was  made,  and 
who,  of  course,  comes  within  the  enumeration 
of  condition  five.  Perhaps  also  a  legal  theory 
of  this  insurance  contract  is  tenable  which 
makes  it  enforceable  in  an  action  at  law 
brought  by  the  beneficiary  or  his  executor  or 
administrator,  or  in  the  absence  of  any  bene- 
ficiary by  the  executor  or  administrator  of 
Mrs.  Hooppel,  the  party  with  whom  the  con- 
tract was  made,  while  at  all  times  and  und^r 
all  conditions  the  insurance  company  has  the 
right  under  condition  ^ve  to  discharge  itself 
from  all  liability  to  the  party  'lawfully  enti- 
tled* by  making  payment  in  the  manner  there- 
in prescribed.  Such  a  theory  would  not 
permit  a  relative,  husband  or  wife  of  the  de- 
ceased, as  such,  to  maintain  an  action  at  law 
for  the  amount  of  the  insurance,  although 
supported  by  a  tender  of  the  policy  for  sur- 
render." 

III.  ^* Facility   of  Payment"    Clause, 

1.  Provision  for  Payment  to  Person  Equi- 
tably Entitled  Thereto. 

a.  Generally. 

In  some  instances  the  "facility  of  payment" 
clause  commonly  inserted  in  industrial  in- 
surance policies  provides  in  substance  that 
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the  company  may  pay  the  sum  of  money 
insured  thereby  to  any  relative  by  blood  or 
connection  by  marriage  of  the  insured,  or  to 
any  other  person  appearing  to  the  insuring 
company  to  be  equitably  entitled  thereto,  by 
reason  of  having  incurred  expense  in  any  way 
on  behalf  of  the  insured  for  his  or  her  burial, 
or  for  any  other  purpose,  and  the  production 
by  the  company  of  a  receipt  signed  by  any 
or  either  of  the  persons  enumerated,  shall  be 
conclusive  evidence  that  such  sum  has  been 
paid  to  the  person  or  persons  entitled  there- 
to, and  that  all  claims  under  the  policy  have 
been  fully  satisfied.  Such  a  clause  in  a  pol- 
icy is  inserted  for  the  protection  of  the  com- 
pany, to  enable  it  to  discharge  its  obligation 
by  payment  to  any  one  of  the  classes  desig- 
nated, without  requiring  administration. 
Wokal  V.  Belsky,  53  App.  Div.  167,  31  Civ. 
Pro.  130,  65  N.  Y.  S.  815;  RuoflF  v.  John 
Hancock  Mut.  L.  Ins.  Co.  86  App.  Div.  447, 
83  N.  Y.  S.  758;  Thompson  v.  Prudential 
Ins.  Co.  119  App.  Div.  660,  104  N.  Y.  S.  257. 

Such  a  provision,  authorizing  the  selection 
of  one  of  several  persons  to  whom  payment 
may  be  made  by  the  insurer,  contravenes  no 
law,  and  is  not  against  public  policy.  Sheri- 
dan V.  Prudential  Ins.  Co.  128  111.  App.  519, 
judgment  affirmed  230  HI.  33,  82  N.  E.  426; 
Bradley  v.  Prudential  Ins.  Co.  187  Mass.  226, 
72  N.  E.  989;  Thomas  v.  Prudential  Ins.  Co. 
148  Pa.  St.  594,  24  Atl.  82,  30  W.  N.  C.  107. 

In  Bradley  v.  Prudential  Ins.  Co.  supra, 
the  court  said:  "The  stipulation  is  not  as  to 
payment  to  one  in  fact  equitably  entitled  to 
payment,  but  is  as  to  payment  to  any  person 
appearing  to  the  company  to  be  equitably 
entitled  to  the  same.  Such  stipulations  are 
common  in  industrial  policies,  the  amounts 
of  which  always  are  small,  and  one  purpose 
of  them  is  to  enable  the  amount  of  the  policy 
to  be  paid  very  speedily  after  the  death  of 
the  insured,  without  the  delay  or  expense  of 
taking  out  administration,  and  another  pur- 
pose is  to  remove  the  chance  of  litigation  be- 
tween claimants.  The  insurance  being  taken 
out  by  the  person  whose  life  is  insured  and 
the  person  to  whom  the  policy  is  paid  under 
the  provisions  of  such  articles  being  either  a 
relative  or  in  the  position  of  a  creditor,  we 
see  no  ground  for  holding  such  an  article 
void  as  against  public  policy.  In  effect  the 
article  gives  the  company  power,  acting  in 
good  faith,  to  discharge  its  debt  and  perform 
its  contract  by  making  payment  to  any  per- 
son who  is  a  relative  by  blood  or  marriage 
of  the  insured  or  who  has  incurred  expense 
for  the  insured." 

The  person  who  is  by  an  insurance  company 
designated,  under  the  "facility  of  payment" 
provision  in  a  policy,  as  the  person  equitably 
entitled  to  the  proceeds  thereof,  and  to  whom 
the  insurance  company  under  that  designa- 
tion   makes    payment,    receives    the    money 
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absolutely  for  his  own  uae/  and  not  merely  as 
a  trustee  for  the  estate  of  the  insured.  Alt- 
house  V.  Roth,  35  Pa.  Super.  Ct.  400,  wherein 
the  court  said:  "The  nature  of  the  right 
acquired  by  the  person  who  is  designated  by 
an  insurance  company,  in  pursuance  of  such 
covenants,  as  the  person  equitably  entitled  to 
receive  the  proceeds  of  the  policy  and  the 
power  of  such  person  to  deal  with  the  policy 
and  its  proceeds  as  if  it  were  his  own  indi- 
vidual property,  was  again  considered  in  the 
case  of  Brennan  v.  Prudential  Ins.  Co.  170 
Pa.,  St.  488.  This  case  involved  a  question 
which  had  not  been  presented  in  the  prior 
decisions.  The  policy  was  for  $500  and  con- 
tained covenants  precisely  similar  to  that 
with*  which  we  are  now  dealing.  The  com- 
pany settled  with  a  person  other  than  the 
legal  representative  of  the  insured,  but  within 
the  class  to  whom  it  was  authorized  to  make 
payment  under  the  clause  in  question  for 
one-half  of  the  amount  called  for  by  the  pol- 
icy and  took  a  receipt  from  such  person  in 
full  of  all  claim  against  the  company.  The 
plaintiff  in  that  case  contended  that  as  the 
company  had  not  paid  the  full  amount  of  the 
policy  to  the  person  with  whom  it  settled, 
the  estate  was  at  least  entitled  to  recover  the 
balance.  The  learned  judge  of  the  court  be- 
low, whose  opinion  upon  this  branch  of  the 
case  was  adopted  by  the  supreme  court,  said: 
'If,  therefore,  the  company  may  determine  to 
whom  it  will  pay  they  may  also  make  their 
own  terms  with  him,  and  if  he  sees  fit  to  take 
fifty  cents  on  the  dollar  or  any  other  sum  in 
settlement  of  the  amount  insured  it  concerns 
no  one  but  himself  and  the  company  are  dis- 
charged. ...  By  the  selection  of  Mrs. 
Kainey,  as  the  party  equitably  entitled  to 
the  money  due  on  the  policy  it  was  conclu- 
sively determined  that  the  plaintiff  was  not 
entitled  to  it,  and  that  is  the  end  of  his  case. 
It  is  immaterial  to  him  or  to  us  whether  she 
got  all  she  ought  to  have  gotten  or  not. 
The  company  has  discharged  the  obligations 
of  its  contract.  The  policy,  by  its  own  terms, 
is  satisfied  and  no  suit  can  now  be  enter- 
tained upon  it.'  This  decision  seems  to  con- 
clusively settle  the  question  that  the  party, 
who  is  by  the  insurance  company  designated, 
under  the  provisions  of  such  a  policy,  as  the 
person  equitably  entitled  to  receive  the  money, 
is  thereby  vested  with  an  absolute  property 
in  the  proceeds  and  may  deal  with  it  as  his 
own.  He  certainly  could  have  no  authority 
to  release  the  insurance  company  upon  pay- 
ment of  fifty  cents  on  the  dollar  if  tlie  pro- 
ceeds of  the  policy  were  the  property  of  the 
estate  of  the  insured.  The  contract  of  the 
parties  vested  the  company  with  a  discretion 
to  determine  whether  the  proceeds  of  the 
policy  equitably  belonged  to  the  executor  of. 
the  decedent  or  to  some  other  person,  within 
one  of  the  classes  designated  by  the  policy. 


When  the  company,  under  such  a  policy,  is 
good  faith  designates  a  person  within  the 
classes  specified  and  that  designation  is  not 
procured  by  fraud  or  misrepresentation  upon 
the  part  of  the  person  so  designated,  thi* 
person  receiving  the  money  acquires  the  same 
right  to  it  as  if  he  had  been  in  the  policy 
designated  as  the  beneficiary.  We  are  unable 
to  avoid  the  conclusion  that  the  question  here 
presented  is  necessarily  ruled  by  the  case 
last  above  referred  to,  and  must  hold  that, 
in  the  absence  of  any  allegation  of  fraud  or 
misrepresentation,  the  defendant  acquired 
title  to  the  money  which  he  received  in  his 
own  right." 

Where,  however,  after  being  served  with 
process  in  a  suit  by  one  of  the  claimants  to 
recover  the  amounts  due  on  the  policies,  the 
company  pays  the  other  claimant,  it  is  not 
entitled  to  have  the  bill  dismissed  on  this 
ground,  leaving  the  complainant  the  right  to 
bring  a  supplemental  bill  against  the  person 
to  whom  payment  is  made.  O'Bonnell  v. 
Metropolitan  L.  Ins.  Co.   (Del.)   95  Atl.  289. 

And  where  the  administrator  of  the  bene- 
ficiary prevented  the  insured  from  changing 
the  beneficiary,  and  himself  received  from  the 
insurance  company  the  amount  due  on  the 
policy,  which  would  otherwise  have  gone  to 
the  complainant  as  an  approved  beneficiary, 
it  was  held  that  he  could  not  take  advantage 
of  his  own  wrong,  but  held  the  money  so 
received  by  him  as  administrator  of  the  prior 
beneficiary  for  the  complainant  as  the  equi- 
table beneficiary  under  the  policy.  O'Donnell 
V.  Metropolitan  L.  Ins.  Co.  (Del.)  95  Atl.  239 

b.  Optiim  Ewercised. 

The  exercise  of  the  option  therein  given  to 
an  industrial  Insurer,  and  its  payment  of  the 
amount  of  the  policy  to  a  pers(Hi  appearing 
to  it  to  be  equitably  entitled  thereto,  operates 
as  a  complete  discharge  of  the  company  from 
further  liability  under  the  policy.  American 
Security,  etc.  Co.  v.  Prudential  Ins.  Co.  16 
App.  Cas.  (D.  C.)  318;  Sheridan  v.  Pruden- 
tial Ins.  Co.  128  111.  App.  519,  judgment 
affirmed  230  111.  33,  82  N.  E.  426;  Thomas  v. 
Prudential  Ins.  Co.  158  Ind.  461,  63  N.  E 
795;  Bradley  v.  Prudential  Ins.  Co.  187  Mass. 
226,  72  N.  E.  989;  Prudential  Ins.  Co.  v. 
Godfrey,  75  N.  J.  Eq.  484,  72  Atl.  456,  af- 
firmed 77  N.  J.  Eq.  267,  76  Atl.  1067;  Thomp- 
son V.  Prudential  Ins.  Co.  119  App.  Div.  686. 
104  N.  Y.  S.  257;  Cohen  v.  John  Hancock 
Mut.  L.  Ins.  Co.  135  App.  Div.  776,  119  X. 
Y.  S.  850;  Canavan  v.  John  Hancock  Mut 
L.  Ins.  Co.  39  Misc.  782,  81  N.  Y.  S.  304: 
Thomas  v.  Prudential  Ins.  Co.  148  Pa.  St. 
594,  24  Atl.  82,  30  W.  N.  C.  107;  Brennan  ?. 
Prudential  Ins.  Co.  170  Pa,  St.  488,  32  Atl. 
1042;  Althouse  v.  Roth,  35  Pa.  Super.  Ct 
400.     See  also  Jones  v.  Prudential  Ins.  O). 
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173  Mo.  App.  1,  165  S.  W.  1106;  Clarkaton 
y.  Metropolitan  L.  Ins.  Go.  190  Mo.  App.  624, 
176  S.  W.  437;  Ferretti  v.  Prudential  Ine. 
Co.  49  Misc.  489,  97  N.  Y.  S.  1007. 

So,  payment  of  the  amount  due  under  an 
industrial  policy  to  the  guardian  of  the  widow 
of  the  insured  has  been  held  to  be  a  complete 
•defense  to  a  suit  by  the  administrator  of  the 
estate  of  the  insured.  American  Security, 
etc.  Go.  y.  Prudential  Ins.  Go.  16  App.  Gas. 
(D.  G.)  318.  In  that  case  it  appeared  that 
the  defendant  insurance  company  paid  the 
amount  of  the  industrial  policy  therein  sued 
on  to  the  guardian  of  the  widow  of  the  in- 
sured under  the  "facility  of  payment*'  clause, 
despite  a  prior  provision  in  the  policy  provid- 
ing for  payment  of  the  amount  thereof  ''to 
the  executors,  administrators,  or  assigns  of 
the  person  named  as  the  insured  in  said  pol- 
icy, unless  settlemea&t  shall  be  made  under 
provisions  of  the  facility  payment  clause. 
The  court  said :  "It  is  contended  on  the  part 
of  the  plaintiff,  that  the  defendant  company 
having  obligated  itself  to  pay,  upon  the  death 
of  the  insured,  the  amount  of  the  policy,  to 
his  executors,  administrators  or  assigns,  it 
eould  not  afterwards  elect  to  pay  the  amount 
to  another  class  of  persons  mentioned  in  the 
«econd  article  or  clause  of  the  policy,  and 
thus  acquit  itself  of  its  obligation  to  pay  to 
the  executors,  administrators  or  assigns  of 
the  deceased.  In  other  words,  that  there  is 
a  repugnancy  between  the  two  conditions. 
But  we  can  perceive  no  sufficient  reason  for 
this  contention.  It  was  competent  to  the 
parties  so  to  agree,  and  there  is  nothing  in 
the  policy  of  the  law  that  forbids  it.  On  the 
contrary,  the  character  of  the  insnrance  and 
the  object  sought  to  be  attained  by  it,  would 
aeem  to  render  it  highly  proper  that  the 
money  due  on  the  policy  should  be  applied 
as  contemplated  by  this  second  article  or 
clause  of  the  policy,  in  order  to  save  the  cost, 
expense  and  delay  of  administering  the  fund. 
Doubtless,  the  executor  or  administrator  of 
the  deceased  would  be  primarily  entitled  to 
receive  the  fund,  as  provided  in  the  first  ar- 
ticle or  clause  of  the  policy;  but  it  was  com- 
petent to  the  parties  to  the  contract  of 
insurance  to  stipulate  that  such  primary  obli- 
gation to  pay  to  the  executors  or  adminis- 
trators should  be  conditional  or  defeasible, 
and  that  payment  to  any  of  the  class  or 
classes  of  persons  designated  in  the  second 
article  of  the  policy,  showing  themselves  to 
be  equitably  entitled  to  receive  the  money, 
should  operate  a  discharge  of  the  defendant 
from  the  obligation  of  the  policy.  Of  course, 
good  faith  must  be  observed,  and  the  full 
amount  of  the  policy  paid;  but  as  this  case 
is  presented,  we  must  presume  good  faith, 
and  that  the  payment  to  the  guardian  of  the 
widow  of  the  insured  was  for  her  use  and 
benefit,  and  that  she  had  an  equitable  right 
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to  receive  the  fund.  The  clause  of  the  policy 
expressly  provides  'that  the  production  of  a 
receipt  signed  by  any  or  either  of  said  par- 
ties, or  of  other  sufficient  proof  of  such  pay- 
ment to  any  or  either  of  them,  shall  be  con- 
clusive evidence  that  such  sum  has  been  paid 
to  the  person  or  persons  entitled  thereto,  and 
that  all  claims  under  the  policy  have  been 
fully  satisfied.' " 

Likewise,  payment  to  a  man  with  whom 
the  insured  lived  under  an  invalid  marriage, 
who  had  paid  part  of  the  premiums  and  paid 
the  funeral  expenses  of  the  insured,  has  been 
held  to  be  a  full  and  complete  bar  to  an  ac- 
tion by  the  administrator  of  the  insured. 
Bradley  v.  Prudential  Ins.  Go.  187  Mass.  226, 
72  N.  £.  989. 

Payment  by  the  insurance  company  to  the 
husband  of  the  insured,  as  the  person  equi- 
tably entitled  to  the  proceeds  of  the  policy, 
has  been  held  to  vest  him  with  an  absolute 
property  in  the  proceeds,  to  deal  with  them 
as  his  own,  against  the  claims  thereto  of  the 
wife's  administrator.  Althouse  y.  Both,  35 
Pa.  Super.  Gt.  400. 

And  piEiyment  to  a  person  with  whom  the 
insured  boarded  up  to  the  time  of  his  de'kth, 
whom  he  owed  for  board,  and  who  advanced 
money  for  funeral  expenses,  has  been  held  to 
be  a  defense  to  an  action  on  the  policy  by 
the  insured's  administrator.  Thomas  v.  Pru- 
dential Ins.  Go.  148  Pa.  St.  594,  24  Atl.  82, 
30  W.  N.  G.  107. 

In  Thompson  y.  Prudential  Ins.  Go.  119 
App.  Diy.  666,  104  N.  Y.  S.  257,  in  holding 
against  the  administratrii^  that  payment  was 
properly  made  under  the  "facility  of  payment" 
clause  to  one  who  was  not  a  blood  relative 
or  connection  by  marriage,  as  one  who  was 
equitably  entitled  thereto  by  reason  of  ex- 
penses incurred  for  the  education,  etc.,  of 
the  insured,  as  well  as  his  burial,  the  court 
said:  "It  appears  that  Newton  was  not  a 
relative  by  blood  or  a  connection  by  marriage 
of  deceased;  and  whatever  right  he  had  to 
ask  of  defendant  payment  of  this  insurance 
to  him  is  dependent  upon  defendant's  recog- 
nition of  his  claim  that  he  was  a  person 
equitably  entitled  to  it,  because  he  had  in- 
curred expense  for  the  deceased,  either  for 
his  burial  or  in  some  other  manner.  We  do 
not  agree  with  plaintiff's  claim,  which  is 
strenuously  urged  upon  our  attention,  that 
the  only  expenses,  other  than  those  for  burial, 
which  can  be  considered  by  defendant  as 
clothing  a  person  with  a  claim  to  be  consid- 
ered as  equitably  entitled  to  the  insurance 
moneys,  are  those  connected  with  the  last 
sickness  of  the  assured,  for  the  language  of 
the  quoted  provision  refers  to  expenses  for 
the  burial  and  also  to  expenses  -for  any 
other  purpose.  This  language  is  broad  and 
comprehensive  enough  to  include  among 
the  expenses  which  defendant  could  properly 
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consider  as  having  been  incurred  by  Newton 
for  deceased,  not  only  his  payment  of  pre- 
miums on  the  policy,  but  also  a  portion  at 
least  of  the  cost  of  educating  and  maintain- 
ing deceased.  This  latter  expense  had  been 
but  meagrely  reimbursed  to  him  when  de- 
ceased at  the  age  of  eighteen  left  him,  and 
not  in  the  full  measure  contemplated  by  the 
understanding  under  which  Newton  took  de- 
ceased that  he  was  to  remain  until  he  was 
twenty-one.  It  should  be  observed  that  we 
are  now  concerned  only  with  facts  which, 
under  the  circumstances,  might  appear  to 
disclose  the  equitable  rights  of  Newton,  which 
might  easily  be  greater  than  those  which  are 
of  a  character  strictly  legal.  It  is  true  he 
had  no  legal  right  to  compel  the  lad's  return 
after  he  ran  away;  but  it  is  also  true  that 
having  fed,  clotlied  and  educated  him  from 
early  youth  till  the  age  at  which  his  services 
were  doubtless  expected  to  be,  and  would  have 
been,  some  repayment  for  previous  ejcpense, 
defendant  might  well  have  determined  that 
Newton  was  equitably  entitled  to  have  this 
expense  for  which  he  had  received  no  ade- 
quate return  considered  as  an  expense  in- 
curred for  deceased.  The  evidence  also  con- 
clusively shows  that  Newton  had  obligated 
himself  to  pay  the  funeral  expenses  prior  to 
receiving  the  insurance  moneys,  and  that  he 
in  fact  paid  them  at,  or  immediately  after, 
the  time  these  moneys  came  to  his  posses- 
sion. Under  the  terms  of  the  policy,  plaintiff, 
as  administratrix,  could  recover  on  the  policy 
only  in  the  event  defendant  had  not  already 
paid  the  insurance  to  some  person  in  pursu- 
ance of  provision  2  above  quoted.  Before  re- 
ceiving any  notice  of  plaintiff's  appointment 
or  of  any  claim  in  her  behalf  to  these  mon- 
eys, defendant  had  paid  the  amount  of  in- 
surance to  one  who,  as  it  claims,  is  equitably 
entitled  thereto  by  reason  of  having  incurred 
expense  not  only  for  the  burial  of,  but  also 
in  other  ways  for,  the  deceased.  We  do  not 
think  it  material  to  determine  whether  de- 
fendant's payment  to  Newton  as  a  person 
equitably  entitled  thereto  was  based  upon 
actual  knowledge  of  all  the  facts  which  to- 
gether would,  as  defendant  now  urges,  estab- 
lish his  equitable  right.  Defendant  selected 
Newton  as  the  person  to  whom  payment 
should  be  made,  and  we  hold  that  defendant's 
action  was  proper  regardless  of  whether  all 
or  only  one  or  more  of  the  different  grounds 
upon  which  an  equitable  claim  in  his  behalf 
could  have  been  predicated,  furnished  the 
controlling  reason  for  defendant's  decision 
that  he  was  equitably  entitled  to  the  money." 
Where  an  insurance  company  had  exercised 
the  option  given  it  in  the  "facility  of  payment" 
clause  and  had  paid  the  amount  to  one  of 
the  class  mentioned  therein,  the  widow  of  the 
insured,  for  a  purpose  expressly  mentioned  in 
the  clause,  the  payment  of  funeral  expenses. 


it  was  held  that  the  beneflciarv  named  in  the 
application  but  not  in  the  policy  could  not 
recover  from  the  company  whatever  interest 
she  had,  which  was  expressly  subject  to  the 
option  of  the  company  to  make  the  payment 
which  it  had  made.  Cohen  v.  John  Hancock 
Mut.  L.  Ins.  CJo.  135  App.  Div.  776,  119  N. 
Y.  S.  860.  Likewise,  a  payment  to  the  mother 
of  the  insured  under  a  similar  clause,  instead 
of  to  the  wife,  who  was  the  assignee  of  and 
the  beneficiary  in  the  policy,  has  been  held 
to  discharge  the  company  from  further  lia- 
bility. Thomas  v.  Prudential  Ins.  Ck).  15B 
Ind.  461,  63  N.  E.  705,  set  out  at  length  in- 
fra, in  subdivision  d.  Rights  of  Assignee. 

It  has  been  held  that  a  settlement  made  bT 
an  industrial  insurance  company  with  the- 
person  selected  by  it  as  equitably  entitled 
thereto  by  paying  less  than  the  face  amount 
of  the  policy,  is  a  complete  defense  to  a  suit 
by  the  administrator  of  the  estate  of  the  in- 
sured for  the  balance.  Sheridan  v.  Pmden- 
tian  Ins.  Co.  128  111.  App.  519,  fudgmet^t 
affirmed  230  111.  S3,  82  N.  £.  426;  Brennan 
V.  Prudential  Ins.  Co.  170  Pa,  St.  488,  32" 
Atl.  1042.  See  also  Jones  v.  Prudential  Ins. 
Co.  173  Mo.  App.  1, 156  S.  W.  1106.  Compare 
Shea  V.  U.  8.  Industrial  Ins.  Co.  23  App.  Div. 
63,  48  N.  Y.  S.  548. 

In  Brennan  v.  Prudential  Ins.  Co.  supra, 
it  appeared  that  the  company  did  not  pay 
the  full  amount  of  the  policy  to  the  person 
appearing  to  be  equitably  entitled  thereto 
but  paid  only  one-half  thereof.  It  was  con- 
tended that  the  transaction  was  fraudulent 
and  therefore  unavailing  as  a  defense  to  an 
action  by  the  administrator,  and  that  if  it 
was  not  fraudulent  the  company  was  liable 
to  the  legal  representative  of  the  insured 
for  the  balance.  The  appellate  court  con- 
curred on  this  point  in  the  opinion  of  the 
lower  court,  wherein  it  was  said :  "The  onlr 
difference  between  the  two  cases  is  that 
here  the  company  paid  but  a  part  of  the 
money,  and  set  up  this  to  bar  the  whole. 
This,  it  is  contended,  does  not  fall  within 
the  strict  terms  of  the  policy,  because  it  is 
only  the  payment  of  the  amount  named  in  the 
policy,  and  the  production  of  a  receipt  for 
that  full  amount  that  is  to  work  satisfac- 
tion. To  allow  of  anything  less  than  this, 
it  is  argued,  is  to  invite  fraud;  if  the  com- 
pany may  select  their  own  party  and  settle 
with  him  on  his  own  terms,  they  can  pick 
up  anybody  and  discharge  themselves  with  a 
mere  song.  While  this  is  not  without  con- 
siderable force,  yet  the  decision  quoted,  if 
followed  to  its  legitimate  end,  is  against 
it.  If  the  company  may  select  the  person 
whom  they  consider  to  be  equitably  entitled 
to  the  insurance  money  with  whom  to  set- 
tie,  it  cannot  matter  to  anyone  else  upon 
what  terms  a  settlement  is  reached.  There 
may  be  subjects  of  controversy  which  call 
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for  adjustment  and  compromise,  and  to  say 
that  the  company  must  pay  the  full  amount 
of  the  insurance  or  be  debarred  from  taking 
advantage  of  this  clause  is  to  interfere  with 
the  right  of  compromise  as  well  as  their 
contract  rights  under  the  policy.  Neither 
is  it  of  any  avail  to  inquire  into  the  reasons 
which  have  brought  about  a  settlement  if 
the  parties  are  competent  to  make  it.  Every 
compromise  involves  mutual  conceaaions,  and 
«ven  if  they  seem  to  others  to  be  unwarrant- 
ed there  is  no  power  ill  a  third  party  to 
undo  them.  If,  therefore,  the  company  may 
determine  to  whom  they  will  pay  they  may 
also  make  their  own  terms  with  him,  and  if 
he  sees  fit  to  take  fifty  cents  on  the  dollar 
or  any  other  sum  in  settlement  of  the  amount 
insured  it  concerns  no  one  but  himself,  and 
the  company  are  discharged.  It  may  be 
well  to  add,  however,  that  in  what  is  thus 
said,  we  intend  to  speak  only  of  a  settlement 
made  in  good  faith,  in  an  honest  effort  to 
meet  and  discharge  the  obligations  of  the 
contract,  and  not  in  an  attempted  evasion 
of  them.  What  would  be  the  result  in  any 
cAse  if  settlement  was  shown  to  be  the  lat- 
ter character  we  are  not  called  upon  to  de- 
termine. But  it  may  not  be  out  of  course 
to  say,  in  response  to  the  plaintiff's  argu- 
ment»  that  a  settlement  for  a  very  much 
less  sum  than  the  face  of  the  policy,  arbi- 
trarily made  with  a  third  party  having  no 
connection  with  the  transaction,  merely  to 
escape  a  greater  liability,  would  be  charged 
with  such  bad  faith,  if  not  fraud,  that  it 
could  not  well  stand.  Nothing  of  that  kind 
appears,  however,  in  the  present  instance. 
While  the  occasion  of  the  compromise  was 
not  brought  out,  it  was  made  with  a  party 
who,  if  not  the  strictly  legal  owner  of  the 
policy,  had  an  equitable  claim  thereon.  That 
it  was  effected  after  suit  brought  does  not 
necessarily  discredit  it.  This  might  be  a 
circumstance  to  be  considered  in  judging  of 
the  good  faith  of  the  transaction,  if  there 
were  others  to  also  call  it  in  question.  But 
there  is  nothing  which  debars  the  company, 
even  after  suit  brought,  from  determining  to 
whom,  in  their  judgment,  the  money  equi- 
tablv  belongs.  *VVe  are  therefore  of  the 
opinion  that  a  recovery  can  be  had  only  on 
the  first  of  the  two  policies  in  suit,  and  that 
to  that  extent  only  can  the  verdict  be  sus- 
tained. By  the  selection  of  Mrs.  Rainey, 
as  the  party  equitably  entitled  to  the  money 
due  on  the  second  policy,  it  was  conclusive* 
ly  determined  that  the  plaintiff  was  not 
entitled  to  it,  and  that  is  the  end  of  his 
case.  It  is  immaterial  to  him  and  to  us 
whether  she  got  all  she  ought  to  have  gotten 
or  not.  The  company  have  discharged  the 
obligations  of  their  contract.  The  policy, 
by  its  own  terms,  is  satisfied  and  no  suit  can 
be  now  entertained  upon  it." 
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In  Sheridan  v.  Prudential  Ins.  Co.  128 
111.  App.  619,  judgment  affirmed  230  111.  33, 
82  N.  £.  426,  it  appeared  that  the  insurance 
company,  claiming  that  the  insured  was  not 
''in  sound  health"  at  the  time  he  obtained  the 
policy,  refused  to  recognize  the  policy  as 
binding,  and,  under  the  "facility  of  payment" 
clause,  paid  to  the  person  with  whom  the 
insured  was  boarding,  on  her  claim  for  ex- 
penses incurred  on  account  of  his  death  and 
board,  all  the  premiums  which  it  had  re- 
ceived from  the  insured,  in  full  settlement  of 
the  claims  under  the  policy.  The  majority 
of  the  court  held  that  the  '^facility  of  payment" 
clause  authorized  the  selection  of  the  bene- 
ficiary under  the  policy,  and  that  the  settle- 
ment with  her  was  a  complete  defense  to  an 
action  by  the  administrator  of  the  insured. 

In  Shea  v.  U.  S.  Industrial  Ins.  Co.  23 
App.  Div.  63,  48  N.  Y.  S.  548,  wherein  it 
appeared  that  a  compromise  by  the  company 
under  the  "facility  of  payment"  clause  was 
made  in  bad  faith,  the  court  said:  "The 
scheme  by  which  this  company  seeks  to  de- 
feat this  result  is  a  fraud  upon  the  rights 
of  the  plaintiff.  The  obliquity  which  prompt- 
ed the  superintendent  of  this  company  to 
resort  to  the  means  which  the  evidence  shows 
he  did  resort  to,  in  order  to  escape  payment 
of  these  policies,  is  quite  astonishing  and 
calls  for  severe  condenmation.  A  bare  re- 
cital of  the  evidence  is  sufficient  to  make  this 
clear.  Koster,  the  husband  of  the  insured, 
had  never  paid  a  penny  of  the  premiums  by 
which  the  policies  were  kept  alive.  He  did 
not  even  know  that  the  life  of  his  wife  was 
insured.  The  superintendent  first  informed 
him  by  letter,  which  had  the  effect  of  pro- 
ducing him  at  the  office,  and  being  there 
the  superintendent  suggested  that  he  make  a 
protest  against  the  company  paying  the 
money  to  the  plaintiff.  This  plan  was  readily 
acceded  to  by  the  husband.  As  he  expressed 
it,  'I  would  like  to  get  my  expenses  out  of 
it.'  The  superintendent  discouraged  the  sug- 
gestion by  the  husband  that  he  should  get 
an  attorney,  and  drew  the  protest  himself, 
which  the  husband  signed.  Then  he  suggest- 
ed that  the  husband  should  see  the  plaintiff 
and  see  what  she  intended  to  do  about  it 
and  get  her  to  settle  for  half.  But  evidently 
repenting  of  this  liberality,  he  subsequently 
induced  the  husband  to  settle  for  the  sum 
of  $200,  taking  his  receipt  therefor,  and 
procured  him  to  execute  a  release  to  the  com- 
pany of  all  liability  on  account  of  the  poli- 
cies. The  interest  which  the  husband  had  or 
claimed  to  have  arose  out  of  the  payment  of 
the  funeral  expenses,  amounting  to  $101.50. 
For  this  the  husband  was  personally  respon- 
sible. This  defendant  now  seeks  to  avail 
itself  of  this  fraudulent  and  dishonorable 
act  of  its  superintendent  as  a  defense  to 
this   action,   claiming   that   what   it   did    it 
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had  the  right  to  do  by  virtue  of  the  second 
article  of  the  policy.  The  law  permits  the 
defeat  of  this  unconscionable  and  fraudulent 
scheme,  for  so  we  must  characterize  it,  de- 
spite the  sanction  given  it  by  tlie  supreme 
court  of  Pennsylvania  in  Brennan  v.  Pru- 
dential Ins.  Ck>.  [170  Pa.  St.  488,  32  Atl. 
1042.]" 

c.  Option  Not  Exercised. 

It  has  been  held  that  the  ''facility  of  pay- 
ment" clause  in  a  policy  of  industrial  insur- 
ance is  permissive  only,  and  that,  if  the 
company  fails  or  refuses  to  exercise  its  op- 
tion to  pay  the  amount  due  on  the  policy 
to  a  person  appearing  to  it  to  be  equitably 
entitled  thereto,  the  clause  does  not  entitle 
one  to  whom  a  payment  might  have  been 
made  thereunder,  but  who  is  not  named  as 
the  beneficiary,  or  otherwise  designated  as 
the  person  who  is  to  receive  the  sum,  to 
enforce  payment  thereof.  Such  a  suit  can 
be  maintained  only  by  the  executor  or  ad- 
ministrator of  the  insured.  Heubner  v.  Met- 
ropolitan L.  Ins.  Co.  146  111.  App.  282; 
Griffith  v.  Prudential  Ins.  Co.  172  111.  App. 
304;  Lewis  v.  Metropolitan  L.  Ins.  Co.  178 
Mass.  52,  69  N.  E.  439,  86  Am.  St.  Rep.  463; 
Marzulli  v.  Metropolitan  L.  Ins.  Co.  79 
N.  J.  L.  271,  75  Atl.  473;  Wokal  v.  Belsky, 
53  App.  Div.  167,  31  Civ.  Pro.  130,  65  N. 
Y.  S.  815;  Nolan  v.  Prudential  Ins.  Co.  139 
App.  Div.  166,  123  N.  Y.  S.  688;  Ferretti 
V.  Prudential  Ins.  Co.  49  Misc.  489,  97 
N.  Y.  S.  1007.  See  also  Metropolitan  L.  Ins. 
Co.  V.  Johnson,  121  111.  App.  257;  Hall  v. 
Prudential  Ins.  Co.  72  Misc.  526,  130  N.  Y. 
S.  355.  Compare  Clarkston  v.  Metropolitan 
L.  Ins.  Co.  190  Mo.  App.  624,  176  S.  W.  437. 
In  Wokal  v.  Belsky,  supra,  the  court  said: 
*The  defendant  must,  by  the  terms  of  the 
policy,  pay  the  amount  of  it  to  such  per- 
son as  has  become  entitled  to  it  by  reason 
of  having  incurred  expense  on  behalf  of  the 
insured  or  for  his  burial.  The  plaintiff, 
the  administrator  of  the  estate  of  Johan 
Wokal,  allies  in  his  complaint .  that  he  has 
actually  paid  the  expenses  of  Wokal's  burial, 
and,  therefore,  not  only  is  he  entitled  to 
recover  as  administrator,  if  the  corporation 
has  not  paid  some  one  else,  but  he  is  also 
entitled  to  recover  as  a  person  equitably  en- 
titled under  the  terms  of  the  policy.  Apart, 
however,  from  authorities,  it  is  evident  from 
the  wording  of  this  clause  in  the  policy 
that  no  particular  beneficiary  was  designated, 
and,  therefore,  no  one  upon  the  death  of  the 
insured  became  entitled  individually  to  en- 
force payment  against  the  company  except 
to  the  extent  that  he  might  have  paid  debts 
or  funeral  expenses,  when,  as  a  creditor,  he 
might  seek  to  have  his  claim  paid  out  of  the 
fund.  In  the  absence,  however,  of  a  specified 
or  designated  beneficiary  or  beneficiaries  to 


whom  the  insurance  money  was  afaeolately 
payable,  under  the  policy  in  question,  it  yrns 
left  optional  with  the  company  whether  It 
Mould  or  would  not  discharge  its  obligation 
by  payment  to  any  of  the  persons  in  the 
classes  named.  Upon  failure  to  exercise  such 
option,  the  obligation  still  remained;  and 
the  right  to  enforce  it,  it  seems  to  us,  de« 
volved  upon  the  administrator,  representing 
as  he  does  the  estate  of  the  deceased.  Un- 
less this  were  so,  as  none  of  the  persons  in 
the  classes  named  £ould  enforce  their  claims 
in  an  action  because  their  rights  were  entirely 
dependent  upon  the  company's  exercising  the 
option  in  their  favor,  it  would  follow  that 
imlesB  the  administrator  of  the  estate  could 
enforce  such  liability,  there  would  be  no  one 
who  could  do  so,  and  thus  the  company 
would  be  able  to  escape  entirely  the  payment 
of  its  obligation." 

In  Marzulli  v.  Metropolitan  L.  Ins.  Co. 
79  N.  J.  L.  271,  76  Atl.  478,  it  appeared  that 
the  plaintiff  was  the  husband  of  a  sister  of 
the  wife  of  the  insured,  and  having  paid  the 
premiums  on  the  policy,  and  no  beneficiary 
being  named  therein,  he  claimed  under  the 
"facility  of  payment"  clause.  The  court 
said,  however:  "By  the  terms  of  this  clause 
of  the  policy  an  option  is  given  the  company 
to  pay  to  any  one  of  the  persons  having  the 
qualiiications  named  in  the  clause.  This 
option  of  itself  necessarily  excludes  any 
right  on  the  part  of  the  plaintiff  to  enforce 
payment." 

So  where  no  beneficiary  is  named  in  the 
policy,  it  has  been  held  that  the  husband  of 
the  insured,  unless  he  proves  that  he  is 
"equitably  entitled"  to  the  proceeds,  "by  rea- 
son of  having  incurred  expenses  on  behalf 
of  the  insured  or  for  her  burial,"  has  no 
right  to  sue  on  the  contract  as  husband,  but 
that  the  right  of  action  belongs  only  to  the 
personal  representative  of  the  deceased. 
Heubner  v.  Metropolitan  L.  Ins.  Co.  146  111. 
App.  282.  The  same  has  been  held  with 
respect  to  a  son,  Griffith  v.  Pmdential  Ins. 
Co.  172  111.  App.  304,  even  though  he  had 
paid  the  premiums  between  the  time  of  the 
issuance  of  the  policy  and  the  death  of  the 
insured,  Lewis  v.  Metropolitan  L.  Ins.  Co. 
178  Mass.  52,  59  N.  E.  439,  86  Am.  St.  Rep. 
463. 

In  Ferretti  v.  Prudential  Ins.  Co.  49  Misc. 
489,  97  N.  Y.  8.  1007,  it  appeared  that  the 
policy  in  suit  provided  that,  in  case  of  death, 
payment  should  be  made  "imto  the  execu- 
tors, administrators,  and  assigns  of  the  in- 
sured" unless  settlement  should  be  made  un- 
der the  "facility  of  payment"  clause.  It  was 
held  that  the  persons  primarily  entitled  to 
payment  were  the  personal  representatives  or 
assigns  of  the  insured,  and  that  the  provi- 
sion for  the  payment  to  persons  other  than 
the  executors,  administrators  or  assigns,  be- 
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ing  wholly  optional  with  the  company^  cre- 
ated no  legal  liability  on  the  part  of  the 
company  toward  those  others,  but  merely 
provided  a  defense  to  the  company  against 
the  claims  of  the  executors,  administrators 
and  assigns,  if,  but  not  unless,  it  elected  to 
make  payment  to  the  persons  named.  Hence, 
it  was  held  that  the  plaintiff,  who  was 
neither  the  executor,  administrator  nor  as- 
sign of  his  deceased  wife,  but  who  had  paid 
her  funeral  expenses,  amounting  to  as  much 
as  was  due  on  the  policy,  could  not  recover 
against  the  company  on  its  refusal  to  ex- 
ercise the  option  to  pay  the  insurance  to 
him. 

Likewise,  in  Nolan  v.  Prudential  Ins.  Co. 
139  App.  Div.  166,  123  N.  Y.  S.  688,  it  was 
held  that,  under  a  similar  policy  payment 
to  the  "executors,  administrators,  or  assigns 
of  the  insured,"  the  plaintiff,  who  took  the 
insured,  her  cousin,  when  a  little  more  than 
six  years  of  age,  into  her  home,  giving  her 
maintenance  and  clothing  while  in  health  and 
medical  care  while  sick,  and  paid  the  pre- 
miums on  the  policy,  could  not  compel  the 
insurance  company  to  exercise  its  option 
under  the  "facility  of  payment"  clause  in 
her  favor. 

However,  in  Clarkston  v.  Metropolitan  L. 
Ins.  Co.  190  Mo.  App.  624,  176  8.  W.  437, 
as  action  by  a  son  of  the  insured  was  sus- 
tained on  facts  stated  as  follows:  "Plain- 
tiff, Edward  Clarkston,  is  an  infant  son  of 
the  insured,  six  or  seven  years  old,  and 
prosecutes  the  suit  by  his  guardian  and 
curator.  .  He  is  not  expressly  named  as  a 
beneficiary  in  the  policy,  but  is  within  the 
terms  of  what  is  known  as  a  'facilitv  of 
payment  clause,'  which  is  parcel  of  such 
industrial  insurance  policies.  The  policy 
contains  a  recital  concerning  the  beneficiary 
as  follows:  'Name  of  beneficiary  and  rela- 
tionship to  the  insured,  Jemmia  Clarkston—* 
wife.'  .  .  .  The  evidence  is  clear  that  Jem- 
mia Clarkston,  the  insured's  wife,  and  moth- 
er of  plaintiff,  died  before  the  institution  of 
this  suit,  and  it  appears,  too,  that  plaintiff 
is  the  only  remaining  member  of  the  fam- 
ily." In  concluding  its  discussion  the  court 
said:  "What  has  been  said  is  to  be  inter- 
preted and  considered  only  on  the  facts  of 
the  instant  case,  for  here  it  appears  that 
plaintiff  is  the  only  party  now  living  for 
whose  benefit  the  promise  was  made  and, 
manifestly,  he  may  enforce  it." 

Where  an  industrial  insurance  company, 
by  its  cashier,  an  authorized  ofiicer,  promised 
to  pay  to  an  undertaker  the  expense  of  the 
burial  of  the  insured,  it  was  held  that  the 
promise  might  be  deemed  an  election  on  the 
part  of  the  company  to  pay  that  expense  to 
the  undertaker  as  the  person  equitably  en- 
titled so  to  be  paid  by  reason  of  having  in- 
curred the  expense  of  burial,  and  .that  hav- 
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.  dik- 
ing led  the  undertaker  to  incur  such  expense 
on  the  faith  of  that  promise,  he  having  ob- 
tained the  body  and  buried  it,  the  company 
must  be  deemed  to  be  estopped  from  later 
denying  that  it  had  exercised  the  option 
given  it  and  agreed  to  make  the  payment. 
Metropolitan  L.  Ins.  Co.  v.  Johnson,  121  111. 
App.  257. 

The  "facility  ot  payment"  clause  is  one  under 
which  the  company  may,  but  is  not  obligated 
to,  make  payment  to  anyone  of  the  class  of 
persons  named,  up  to  the  time  that  suit  is 
brought  by  the  person  entitled  to  payment 
under  the  contract,  namely,  the  adminis- 
trator of  the  insured,  and  such  payment 
would  be  a  complete  defense  to  the  adminis- 
trator's action;  but  where  the  company  has 
not  made  such  payment,  the  right  of  the 
administrator  becomes  complete,  and  a  plea 
by  the  company  of  subsequent  payment  to 
one  of  the  class  mentioned,  will  not  operate 
to  bar  the  administrator's  suit.  Prudential 
Ins.  Co.  V.  Godfrey,  75  N.  J.  Eq.  484,  72  Atl. 
456,  affirmed  77  N.  J.  Eq.  267,  76  Atl.  1067. 

However,  this  clause  does  not  clothe  the 
administrator  with  a  right  of  action  on  the 
policy  as  against  the  beneficiary  named  and 
designated  therein.  Ruoff  v.  John  Hancock 
Mut.  L.  Ins.  Co.  86  App.  Div.  447,  83  N.  Y. 
S.  768.  So,  even  if  a  payment  made  to  the 
administrator  under  the  optional  clause 
would  discharge  the  obligation  of  the  com- 
pany, that  is  far  from  establishing  an  abso- 
lute right  of  action  in  the  administrator 
perforce  of  her  inclusion  in  the  designated 
class  of  payees,  Ruoff  v.  John  Hancock 
Mut.  L.  Ins.  Co.  supra;  or  from  holding  that 
the  naming  of  a  beneficiary  prevents  the  in- 
surer from  exercising  the  option  plainly 
expressed  in  the  policy.  Cohen  v.  John  Han- 
cock Mut.  I».  Ins.  Co.  135  App.  Div.  776^ 
119  N.  Y.  S.  850. 

d.  Rights  of  Assignee, 

Where  an  industrial  insurance  policy  is 
made  payable  to  the  executors  or  adminis- 
trators of  the  insured,  imless  a  settlement 
is  made  under  the  "facility  of  payment"" 
clause  therein,  an  assignee  of  the  policy 
takes  it  subject  to  the  reserved  right  of  the 
company  to  pay  to  any  person  {Appearing 
to  the  company  to  be  equitably  entitled  to 
the  same  by  reason  of  having  incurred  ex- 
pense in  any  way  on  behalf  of  the  insured 
for  his  burial  or  for  any  other  purpose. 
Thomas  v.  Prudential  Ins.  Co.  158  Ind.  461, 
63  N.  E.  795;  Prudential  Ins.  Co.  v.  Young, 
14  Ind.  App.  560,  43  N.  E.  253,  56  Am.  St. 
Rep.  319;  Floyd  v.  Prudential  Ins.  Co.  72 
Mo.  App.  455;  Kelly  v.  Prudential  Ins.  Co. 
148  Mo.  App.  249,  127  S.  W.  649. 

And  if  the  insurance  company  has  lawfully 
exercised  its   option  under   the  "facility  of 
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payment"  clause  by  paying  the  amount  of  the 
policy  to  one  of  the  persons  specified  therein, 
that  payment  is  a  complete  bar  to  an  action 
by  the  assignee  for  the  amount  of  the  policy. 
Thomas  v.  Prudential  Ins.  Co.  158  Ind.  461, 
63  N.  E.  795;  Kelly  v.  Prudential  Ins.  Co. 
148  Mo.  App.  249,  127  S.  W.  649.  See  also 
Floyd  V.  Prudential  Ins.  Co.  72  Mo.  App. 
455.  Compare  Jones  v.  Prudential  Ins.  Co. 
173  Mo.  App.  1,  165  S.  W.  1106.  The  indus- 
trial policy  sued  on  in  Thomas  v.  Prudential 
Ins.  Co.  supra,  insured  the  life  of  the  plain- 
tifTs  husband  in  a  specified  sum,  payable  at 
his  death  to  his  executor  or  administrator, 
unless  settlement  should  be  made  under  the 
provisions  of  the  "facility  of  payment"  clause 
therein.  The  policy  being  in  danger  of  laps- 
ing, owing  to  the  failure  of  the  insured  to  pay 
the  premium,  it  was  assigned  to  the  wife, 
the  plaintiff,  under  an  agreement  between 
the  company,  the  insured  and  his  wife,  that 
if  she  would  pay  the  premiums  then  due,  the 
policy  would  be  assigned  to  her  and  the  com- 
pany would,  on  the  death  of  the  insured,  pay 
the  amount  named  in  the  policy  to  her;  The 
policy  was  assigned  and  delivered  to  the 
plaintiff  and  she  paid  the  premiums  then 
due  and  all  premiums  thereafter  becoming 
due,  until  the  death  of  the  insured,  when  the 
company  paid  the  amount  named  in  the  poli- 
cy to  the  mother  of  the  insured,  under  the 
"facility  of  payment"  clause.  It  was  held  that 
the  agreement  among  the  parties  was  to  be 
understood  as  nothing  more  than  the  desig- 
nation of  the  plaintiff  as  beneficiary  under 
the  policy,  as  though  she  had  originally  been 
so  named. 

In  Kelly  v.  Prudential  Ins.  Co.  148  Mo. 
App.  249,  127  S.  W.  649,  it  was  held  that 
the  assignee  of  the  industrial  policy  therein 
sued  on  held  it  subject  to  the  right  of  the 
company  to  pay  the  money  to  the  person 
who  had  paid  the  funeral  expenses  of  the 
insured,  and  that  having  paid  it  to  the  pub- 
lic administrator  who  was  in  charge  of  the 
insured's  estate  and  who  had  paid  his  funer- 
al expenses,  the  assignee  could  not  recover 
on  the  policy. 

In  Jones  v.  Prudential  Ins.  Co.  173  Mo. 
App.  1,  155  S.  W.  1106,  however,  it  was  held 
that  the  payment  of  the  insurance  money  to 
the  widow  under  the  "facility  of  payment" 
clause  was  a  full  acquittance  of  further  -ob- 
ligation to  respond  under  the  policy  in  those 
cases  where  it  did  not  appear  that  the  rights 
of  others  had  attached  thereto.  But  it  vras 
held  that  where  a  valid  assignment  of  the 
policy  appeared,  the  assignee  was  to  be  com- 
pensated to  the  extent  of  his  rights. 

But  where  the  company  has  failed  to  exer- 
cise its  option  and  no  payment  has  been 
made  to  any  one  under  the  "facility  of  pay- 
ment" provision,  the  assignee  may  recover  on 
the  policy.    Prudential  Ins.  Co.  v.  Young,  14 


Ind.  App.  560,  43  N.  E.  253,  56  Am.  St.  ELep. 
319;  Floyd  v.  Prudential  Ins.  Co.  72  Mo. 
App.  455.  In  the  case  first  cited  it  ^"as 
held  that  no  right  vested  in  the  persons  re- 
ferred to  in  the  "facility  of  payment"  clause 
of  an  industrial  policy,  if  for  no  other  reason 
than  that  their  right  depended  on  the  will- 
ingness of  the  insurance  company  to  recog- 
nize them,  which  it  was  not  bound  to  do. 
But  it  w^as  held  that  where  the  policy  was 
payable  to  the  "executor  or  administrator** 
of  the  insured,  he  might  assign  it  and  the 
beneficiary  might  recover  thereon,  where  no 
-payment  had  been  made  under  the  "facility 
of  payment"  provision. 

It  has  been  held  that  an  oral  agreement 
whereby  the  assignees  of  certain  industrial 
policies  were  to  pay  the  premiums  on  the 
policies  in  which  they  were  severally  inter- 
ested, and  to  have  the  benefit  thereof  in  the 
event  of  the  decease  of  the  insured,  accom- 
panied by  the  delivery  of  the  policies,  was 
the  equivalent  of  an  unqualified  oral  assign- 
ment of  each  policy  which  w^as  sufficient  in 
the  absence  of  a  prohibition  of  such  assign- 
ment to  transfer  a  right  to  the  assignees, 
giving  them  at  least  an  equitable  interest  in 
the  policies,  and  operating  as  an  assignment 
of  the  beneficial  interest  in  the  policies  to 
the  exclusion  of  the  personal  representatives 
of  the  insured.  Potven  v.  Prudential  Ins. 
Co.  225  Mass.  247,  114  N.  E.  29B.  In  that 
case  the  "facility  of  payment"  clause  in  the 
policies  was  held  not  to  be  then  pertinent, 
for  the  reason  that  the  insurer  had  not  acted 
under  it.  . 

In  Foryciarz  v.  Prudential  Ins.  Co.  95 
Misc.  Q06,  158  N.  Y.  S.  834,  though  it  ap- 
peared that  a  provision  of.  the  industrial 
policy  in  suit  declared  that  it  should  be 
void  if  assigned,  it  was  held  that  the  plain- 
tiff, to  whom  it  had  been  assigned  by  the 
insured  in  order  to  raise  money  enough  to 
take  herself,  her  husband  and  their  child 
back  to  their  old  home  in  Europe,  fell  within 
the  class  of  persons  "equitably  entitled  to 
pajTuent"  under  the  terms  of  the  policy.  In 
other  words,  it  was  held  that  the  assi^eo 
was  one  of  the  very  persons  contemplated  as 
payees  when  the  company  issued  the  policy, 
and  that  as  an  assignment  must  have  heen 
^Yithin  the  contemplation  of  the  parties  at 
that  time,  the  insured  had  selected  her  aa 
the  beneficiary  by   making  the  assignment. 

2.  Provision  fob  Payment  to  One  of 
Several  Designated  Persons. 

a.  Generally, 

Another  form  of  "facility  of  payment** 
clause,  as  found  in  industrial  insurance  poli- 
cies, provides  in  substance  that  the  company 
may  pay  the  amount  of  the  policy  to  eithei 
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the  executor  or  administrator,  the  husband  or 
"wife,  or  any  relative  by  blood,  or  lawful 
l>eneficiar7  of  the  insured,  and  that  the  pro- 
duction by  the  company  of  the  policy  and  a 
receipt  in  full,  signed  by  either  of  them, 
«hall  be  conclusive  evidence  that  all  claims 
•on  the  company  under  the  policy  have  been 
fully  satisfied. 

Ihis  clause  is  merely  intended  as  a  protec- 
tion  to  the  insurance  company  in  making 
^uick  payment  on  the  policy  and  does  not 
either  grant  to  or  take  away  from  any  per- 
son a  cause  of  action  on  the  policy.  Golden 
-V.  Metropolitan  L.  Ins.  Co.  35  App.  Div. 
669,  66  N.  Y.  S.  143;  Wachtel  v.  Harrison, 
84  Misc.  76,  145  N.  Y.  S.  982;  Matter  of 
Shanley,  95  Misc.  427,  160  N.  Y.  S.  733. 

There  is  nothing  in  the  clause  which  ren- 
ders it  void  as  opposed  to  public  policy,  or  as 
too  indefinite  or  uncertain  to  be  enforced. 
'Wilkinson  v.  Metropolitan  L.  Ins.  Co.  63  Mo. 
App.  404,  followed  in  Wilkinson  v.  Metro- 
politan L.  Ins.  Co.  64  Mo.  App.  172. 

b.  Option  Bweroiaed. 

The  terms  of  a  "facility  of  payment'*  clause 
permitting  payment  to  one  of  several  persons 
operate  as  an  appointment,  by  the  parties, 
beneficiary  as  well  as  insured,  of  the  sev- 
•eral  persons  therein  named,  any  one  of  whom 
is  authorized  to  receive  payment  of  the  sum 
agreed  to  be  paid  on  the  death  of  the  bene- 
ficiary. Metropolitan  L.  Ins.  Co.  v.  Schaflfer, 
50  N.  J.  L.  72,  11  Atl.  164;  Brooks  v.  Metro- 
politan L.  Ins.  Co.  70  N.  J.  L.  36,  56  Atl. 
168.  Or,  as  stated  in  Ogletree  v.  Hutchin- 
-son,  126  Ga.  454,  55  S.  £.  179,  this  clause, 
as  to  who  may  receive  the  proceeds  and  thus 
discharge  the  company  from  liability,  does 
not  amount  to  a  designation  of  a  class  of 
persons  or  any  one  of  them  as  beneficiaries, 
hut  is  merely  an  appointment  by  agreement 
between  the  parties  as  to  persons  who  may 
receipt  to  the  company  and  discharge  it,  and 
thereafter  hold  the  amount  received  for  the 
benefit  of  the  person  ultimately  entitled*  there- 
to. 

The  fact  that  the  company  may  pay  the 
death  benefit  to  one  of  several  persons  does 
not  make  the  moneys  paid  under  the  policy 
the  property  of  the  person  to  whom  the  com- 
pany may  elect  to  pay  the  same.  As  the  pro- 
vision for  such  payment  is  only  for  the  pro- 
tection of  the  insurance  company,  but 
does  not  ''grant  or  take  away  a  cause  of 
action  from  any  person,"  it  cannot,  by  electing 
to  pay  any  one  of  the  persons  mentioned  in 
the  "facility  of  payment"  clause,  invest  that 
person  with  the  absolute  ownership  of  the 
moneys  paid.  Ogletree  v.  Hutchinson,  126 
Ga.  454,  55  S.  E.  179.  See  to  the  same  effect 
Matter  of  Shanley,  95  Misc.  427,  160  N.  Y. 
S.   733. 
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So  the  right  of  the  surviving  husband  or 
wife,  as*  administrator  or  administratrix  of 
the  estate  of  the  insured,  to  payment  of  the 
policy,  accrues  to  him  or  her  in  an  official 
or  representative,  and  not  in  a  personal,  ca- 
pacity. Matter  of  Shanley,  95  Misc.  427, 
160  N.  Y.  S.  733;  Providence  County  Sav. 
Bank  v.  Vandais,  26  R.  I.  122,  58  Atl.  464. 

In  Ogletree  v.  Hutchinson,  126  Ga.  454, 
56  S.  £.  179,  it  was  said  that  if  the  company 
bad,  in  accordance  with  the  "facility  of  pay* 
ment"  stipulation  in  the  policy,  paid  the 
amount  thereof  to  the  father  of  the  insured, 
and  taken  his  receipt  therefor,  the  company 
would  have  been  discharged  from  liability  to 
any  other  person ;  and  that  the  father,  being 
within  the  class  appointed,  would  hold  the 
money  for  the  benefit  of  the  beneficiary  under 
the  contract. 

Hence  it  follows  that  an  industrial  insur- 
ance company  may,  at  its  option,  under 
ordinary  circumstances,  make  the  payment 
to  any  one  of  the  persons  so  named,  and  this 
payment,  when  made  in  good  faith  is  a  full 
satisfaction  of  all  demands  on  the  policy  as 
against  it.  Metropolitan  L.  Ins.  Co.  v. 
O'Farrell,  64  Kan.  278,  67  Pac.  835,  reversing 
10  Kan.  App.  151,  62  Pac.  673;  Western, 
etc.  L.  Ins.  Co.  v.  Galvin,  68  S.  W.  655,  24 
Ky.  L.  Rep.  444;  Renfro  v.  Metropolitan  L. 
Ins.  Co.  148  Mo.  App.  258,  129  S.  W.  444; 
Metropolitan  L.  Ins.  Co.  v.  Schaffer,  50  K. 
J.  L.  72,  11  Atl.  154;  Brooks  v.  Metropolitan 
L.  Ins.  Co.  70  N.  J.  L.  36,  66  Atl.  168.  See 
also  Ogletree  v.  Hutchinson,  126  Ga.  454,  55 
S.  E.  179;  Rice  v.  Rice  (Ky.)  63  S.  W.  586; 
Pfaff  V.  Prudential  Ins.  Co.  141  Pa.  St.  562, 
21  Atl.  663.  Thus,  payment  of  the  amount 
due  under  the  policy  to  the  husband  has  been 
held  to  be  a  complete  defense  to  a  suit  by 
the  administrator  of  the  insured.  Metropoli- 
tan L.  Ins.  Co.  V.  O'Farrell,  64  Kan.  278,  67 
Pac.  835,  reversing  10  Kan.  App.  151,  62 
Pac.  673.  And,  a  plea  of  payment  to  the 
guardian  of  an  infant  beneficiary  has  been 
held  to  be  good  on '  demurrer  in  an  action 
against  the  company  by  the  executrix  of 
the  insured  for  the  amount  of  the  policy. 
Brooks  V.  Metropolitan  L.  Ins.  Co.  70  N.  J.  L. 
36,  66  Atl.  168. 

Likewise,  a  payment  to  the  person  named 
as  the  beneficiary  in  an  industrial  insurance 
policy  and  designated  in  the  policy  and  the 
written  application  therefor  as  "wife,"  has 
been  held  to  be  valid  as  against  the  admin- 
istrator of  the  insured.  Metropolitan  L.  Ins. 
Co.  V.  Louisville  Trust  Co.  89  S.  W.  268, 
28  Ky.  L.  Rep.  426,  wherein  the  court  said: 
'*It  will  be  observed  that  the  policy  in  this 
case  provides  for  the  payment  of  the  amount 
due  thereon,  upon  proof  of  death  and  sur- 
render of  the  -  policy  and  premium  receipt 
books,  *to  the  beneficiary  named  below,'  who 
was  Lilly  Jolly,  designated  in  both  the  ap- 
plication and  policy  by  the  insured  as  'Lilly 
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Jolly,  wife.'  It  is  unnecessary  to  determine 
to  whom,  among  the  other  persons  designated 
in  the  policy,  the  amount  due  thereon  should 
have  been  paid  if  a  beneficiary  had  not  been 
named;  nor  is  it  necessary  to  determine 
whether  the  beneficiary  named  therein  had 
an  insurable  interest  in  the  life  of  the  insured. 
Neither  of  these  questions  is  here  involved. 
By  the  voluntary  act  of  the  insured  Lilly 
Jolly  was  selected  as  the  beneficiary  of  the 
insurance  on  his  life  procured  of  the  appel- 
lant .  company.  By  his  direction  she  was 
named  as  such  beneficiary  and  designated  as 
his  wife  in  both  the  policy  issued  to  him  by 
the  company  and  the  written  application  made 
therefor.  In  entering  into  the  contract  of 
insurance  with  Bemis  Jolly,  appellant  had 
the  right  to  rely  upon  his  representation  that 
Lilly  Jolly  was  his  wife,  and  when  she  pro- 
duced to  it  proofs  of  his  death,  no  change 
having  in  the  meantime  been  made  in  the 
beneficiary,  appellant  was  required  by  the 
terms  of  the  policy  to  comply  with  its  con- 
tract by  paying  to  Lilly  Jolly  the  amount 
of  insurance  therein '  named.  This  it  did  in 
good  faith  and  with  commendable  promptness. 
In  paying  to  Lilly  Jolly  the  amount  due  on 
the  policy  by  reason  of  the  death  of  the 
insured,  no  duty  rested  upon  appellant  to 
ascertain  .whether  she  and  the  insured  had 
been  legally  married,  or  to  notify  the  re- 
lations of  the  insui'ed  that  she  was  demanding 
payment  to  her  of  the  proceeds  of  the  policy, 
in  order  that  they  might  controvert  her  right 
to  same.  It  was  enough  for  appellant  to 
know  that  she  was  by  direction  of  the  in- 
sured named  in  the  policy  as  beneficiary  and 
therein  described  as  the  wife  of  the  insured. 
These  facts,  which  are  shown  by  the  answer 
and  admitted  by  the  demurrer,  furnished 
Lilly  Jolly  a  prima  facie  right  to.  receive 
the  amount  due  on  the  policy  and  authorized 
its  payment  to  her  by  appellant.  It  does 
jiot  appear  from  the  record  that  appellant 
at  the.  time  of  paying  Lilly  Jolly  the  insur- 
anoe.due  on  the  life  of  Bemis  Jolly  knew, 
or  had  reason  to  suspect,  that  she  had  not 
in  fact  been  his  lawful  wife,  or  was  not 
then  his  widow.  It  must  therefore  be  taken 
as  true  that,  in  recognizing  Lilly  Jolly  as 
the  beneficiary  named  in  the  policy  and 
settling  with  her  as  such,  appellant  acted 
in  good  faith  and  in  compliance  with  the 
provisions  of  the  policy;  and,  this  being  the 
case,  it  cannot  now  be  made  to  account  to 
appellee  for  the  proceeds  of  the  policy.  The 
remedy  of  appellee^  if  any  it  has  (which  we 
do  not  decide),  is  against  Lilly  Jolly.  If  it 
were  true,  as  contended  by  appellee,  that 
Lilly  Jolly  was  not  the  wife  and  had  no 
insurable  interest  in  the  life  of  Bemis  Jolly, 
and  for  that  reason  was  not  entitled  to  the 
proceeds  of  the  policy,  it  nevertheless  cannot 
recover  in  this  action,  as  it  has  neither  al- 


leged nor  proved  that  appellant,  at  the  time 
of  the  payment  of  the  insurance  to  her,  knew 
that  she  was  not  the  wife  of  Bemis  Jolly 
or  that  she  had  no  insurable  interest  in  hi& 
life." 

In  Metropolitan  L.  Ins.  Co.  v.  Schaffer,. 
50  N.  J.  L.  72,  11  Atl.  154,  it  was  held  that 
a  payment  to  the  daughter  of  the  insured, 
under  the  "facility  of  payment"  clause,  on  her 
production  of  the  policy  and  the  premium, 
receipt  book,  was  a  payment  in  strict  ac- 
cordance with  the  condition  of  that  clau$;e,, 
and  that  the  company  was  thereby  discharged, 
under  its  express  t^rms,  from  further  lia> 
bility  to  the  beneficiary  named  in  the  appli- 
cation which  was  a  part  of  the  policy. 

In  Renfro  v.  Metropolitan  L.  Ins.  Co.  14^ 
Mo.  App.  258,  129  S.  W.  444,  it  appeared 
that  by  way  of  designation  of  the  person  to 
whom  the  amount  due  under  the  industrial 
policy  was  to  be  paid  in  the  event  of  the 
death  of  the  insured,  the  word  "estate"  alone 
was  used.  It  was  held  that  a  payment  un- 
der the  "facility  of  payment"  clause  to  the 
only  child  of  the  insured  absolved  the  insur- 
ance  company  from  any  payment  to  any  other 
possible  claimant. 

In  Western,  etc.  L.  Ins.  Co.  v.  Galvin,  6S 
8.  W.  655,  24  Ky.  L.  Rep.  444,  an  action  by 
the  husband,  individually  and  as  guardian 
for  the  only  child  and  heir-at-law  of  the 
insured,  the  court  was.  of  the  opinion  that 
any  one  of  the  persons  named  in  the  clause 
might  recover  on  the  policy  by  a  proper 
showing  of  relationship;  and,  while  inti- 
mating no  opinion  as  to  the  ultimate  dispo- 
sition of  the  proceeds  of  the  policy  after 
collection,  the  court  held  that,  as  to  the 
insurer,  a  judgment  in  favor  of  the  husband 
or  heir  would  bar  a  second  recovery  by  any 
other  person. 

While  the  "facility  of  payment"  clause  un- 
questionably confers  on  the  insurance  com- 
pany the  power  to  pay  the  amount  of  an 
industrial  policy  to  anyone  belonging  to  the 
classes  enumerated,  provided  the  claimant 
produces  and  surrenders  to  it  the  premium 
receipt  book  and  the  policy,  it  does  not  con- 
template that  the  insurance  company  has  the 
right  to  obtain  the  surrender  of  the  book  and 
policy  and  then  pay  the  amount  of  the  policy 
at  its  option  and  on  its  arbitrary  selection 
to  any  other  beneficiary  falling  within  the 
classes  designated.  Wilkinson  v.  Metropoli- 
tan L.  Ins.  Co.  63  Mo.  App.  404,  folio  toed  in 
W^ilkinson  v.  Metropolitan  L.  Ins.  Co.  04  Mo. 
App.  172;  Carraher  v.  Metropolitan  L.  Ins. 
Co.  11  N.  Y.  St.  Rep.  665;  McNally  v.  Met- 
ropolitan L.  Ins.  Co.  199  Pa.  St.  481,  49  Atl. 
299,  affirming  16  Pa.  Super.  Ct.  Ill:  Smith 
V.  Metropolitan  L.  Ins.  Co.  222  Pa.  St  220. 
71  Atl.  11,  128  Am.  St.  Rep.  799,  20  L.R.A. 
(N.S.)  928.  In  the  case  first  cited  it  ap- 
peared that  the  plaintiff,  a  creditor  of  the 
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insured,  was  named  as  the  beneficiary  in 
the  policy,  and  paid  the  premiums  thereon, 
and  was  the  legal  owner  of  the  policy  and 
the  premium  book  which  were  continually 
in  his  possession  until  he  surrendered  them 
to  the  company  on  the  death  of  the  insured, 
receiving  a  receipt  therefor.  Subsequently 
the  widow  of  the  insured  made  proof  of  loss 
under  the  policy,  and  the  company  paid 
to  her  the  full  amount  of  the  insurance.  The 
court  held  that,  as  the  plaintiff  was  the  lawful 
beneOciary  of  the  insured  and  hence  belonged 
to  one  of  the  classes  mentioned  in  the  ''facili- 
ty of  payment"  clause,  the  company  could 
with  perfect  safety  have  paid  the  amount 
of  the  insurance  to  him,  and  in  case  of  such 
payment  would  have  been  fully  protected  by 
the  production  of  the  policy  and  his  receipt, 
but  that  it  was  not  at  liberty  to  make  an 
arbitrary  selection  of  any  other  person  be- 
longing to  the  designated  classes. 

In  Carraher  v.  Metropolitan  L.  Ins.  Ca  11 
N.  Y.  St.  Rep.  665,  it  appeared  that  the  policy 
was  delivered  to  the  beneficiary,  who  paid 
the  premiums  thereon,  gave  notice  of  the 
death  of  the  insured,  and  surrendered  the 
policy  and  premium  book  to  the  company, 
accompanied  by  a  demand  for  payment.  The 
widow  of  the  insured  furnished  proof  of 
his  death  and  payment  was  made  to  her 
by  the  insurance  company.  In  holding  that 
the  company  could  not  disregard  the  bene- 
ficiary's claim,  and  in  apparent  defiance 
of  it,  arbitrarily  select  one  of  the  other  per- 
sons enumerated  in  the  "facility  of  payment*' 
clause,  as  the  proper  beneficiary,  so  as  to 
make  a  payment  to  the  one  so  favored  bind- 
ing in  law  against  the  prior  claim  of  the 
beneficiary  especially  named  in  the  policy, 
the  court  said:  "Article  5  was  evidently 
intended  to  enable  the  company  to  settle  with 
the  person  having  possession  of  the  contract 
on  which  tlie  claim  arises,  with  the  apparent 
right  to  the  money,  and  to  protect  the  com- 
pany, after  paying  in  good  faith  to  one  of 
the  persons  enumerated  in  article  6,  from 
any  future  claim  on  the  part  of  anyone  else. 
This  may  be  just  where  such  a  construction 
of  article  5  is  necessary  to  further  its  de- 
sign and  intent,  but  it  would  be  a  most  un- 
just interpretation  to  place  on  that  article, 
under  the  circumstances  of  this  case,  to  hold, 
it  was  contemplated  by  the  parties,  that  the 
company  might  ignore  the  prior  claim  of  the 
beneficiary  especially  named  in  the  contract, 
take  from  her  the  policy  and  premium  re- 
ceipt book,  reject  her  demand  for  payment, 
and  then  arbitrarily  select  another  as  the 
recipient  of  the  benefit  the  assured  had  de- 
signed for  her.  This,  too,  in  face  of  the  fact 
that  she  had  kept  alive  the  policy  by  pay- 
ments of  premiums,  to  the  end  that  her  claim 
might,  in  the  event  of  death,  be  made  pro- 
ductive to  her.'* 
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In  McNally  v.  Metropolitan  L.  Ins.  Co. 
199  Pa.  St.  481,  49  Atl.  299,  affirrmng  16  Pa. 
Super.  Gt.  Ill,  it  was  held  that  the  bene 6- 
ciary  named  in  the  policy  could  recover  the 
amount  thereof,  though  the  company  had 
paid  the  husband  and  administrator  of  the 
insured  on  his  making  proof  of  death  and 
surrendering  the  policy  and  the  premium 
receipt  book,  as  "the  duly  appointed  admin- 
istrator." 

So,  in  Smith  v.  Metropolitan  L.  Ins.  Co. 
222  Pa.  St.  226,  71  Atl.  11,  128  Am.  St.  Rep. 
799,  20  L.R.A.(N.S.)  928,  it  was  held  that 
if  the  substitution  of  the  plaintiflt  us  benefi- 
ciary in  the  industrial  policy  was  valid, 
as  prima  facie  it  appeared  to  be,  the  payment 
by  the  company  of  the  amount  of  the  policy 
to  the  executor  of  the  insured,  under  the 
"facility  of  payment"  clause,  was  no  de- 
fense. 

e.  Option  Not  Exercised, 

The  "facility  of  payment"  clause  does  not 
give  to  either  one  of  the  persons  named  an 
exclusive  right  to  sue  for  and  recover  the- 
amount  of  the  policy,  since  in  any  such  suit 
the  company  could  interpose  the  defense  that, 
it  had  paid  some  other  of  the  persons  named; 
but  the  effect  of  the  provision  is  to  give  ta 
the  company  a  choice  as  to  the  one  of  the 
several  representatives  of  the  insured,  to 
whom  it  shall  make  payment.  No  one  of 
them,  therefore,  has  an  attachable  interest  in 
the  fund.  Providence  County  Sav,  Bank  v. 
Vadnais,  26  R.  I.  122,  58  Atl.'^464,  wherein  it 
was  held  that,  on  the  death  of  the  insured,, 
the  contents  of  the  industrial  policies  in 
suit  did  not  become  immediately  payable  to 
the  defendant  as  the  surviving  husband  of 
the  beneficiary,  and  hence  were  not  attach- 
able for  his  debt. 

And  where  an  industrial  insurance  com- 
pany has  not  exercised  the  option  granted 
m  the  '^facility  of  payment"  clause,  and  has 
not.  made  payment,  it  cannot  use  that  clause 
by  way  of  discrimination  against  a  benefi- 
ciary specifically  designated.  Ogletree  v. 
Hutchinson,  126  Ga.  454,  55  S.  E.  179;  Golden 
V.  Metropolitan  L.  Ins.  Co.  35  App.  Div.  5B9,. 
55  N.  Y.  S.  143;  Wachtel  v.  Harrison,  84 
Misc.  70,  145  N.  Y.  S.  982. 

So,  in  Golden  v.  Metropolitan  L.  Ins.  Co. 
35  App.  Div.  569,  55  N.  Y.  S.  143,  it  was- 
held  that  the  husband  of  the  insured  and  the 
executor  of  her  estate  could  not  recover  on 
an  industrial  insurance  policy  against  the 
lawful  beneficiary  therein,  duly  named  and 
designated  by  the  insured,  on  the  claim  that 
being  in  possession  of  the  policies,  and  hav- 
ing surrendered  them  to  the  company,  he 
was  the  person  designated  by  the  policies 
as  beneficiarv. 

And  in  Wachtel  v.  Harrison,  84  Misc.  76, 
145  X.  Y.  S.  982,  it  was  held  that  though. 
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the  insurance  company  might  have  been  pro- 
tected under  the  terms  of  the  policy  in  m&k« 
ing  payment  to  one  who  claimed  to  be  the 
beneficiary  under  a  paper  signed  by  the  in- 
sured which  purported  to  change  the  benefi- 
ciary, the  rights  of  one  named  as  beneficiary 
in  the  application  were  not  affected  by  the 
clause,  as  he  was  the  beneficiary  named  in 
the  policy  and  no  right  to  make  a  change 
of   beneficiary  without  his  consent  existed. 
In  McCarthy  v.  Metropolitan  L.  Ins.  Co. 
162  Mass.  254,  38  N.  E.  436,  it  was  held  that 
the  administrator  of  the  estate  of  the  insured 
might  maintain   an  action  on  an  unsealed 
policy  containing  the  "facility  of  paym^it" 
clause,  in  which  a  beneficiary  was  named,  and 
that  whether  the  beneficiary  could  sue  was 
immaterial.     But  in  Lewis  ▼.  Metropolitan 
L.  Ins.  Co.  178  Mass.  52,  59  N.  E.  439,  86 
Am.  St.  Rep.  463,  the  court  cited  McCarthy 
V.  Metropolitan  L.  Ins.  Co.  supra,  as  authori- 
ty for  the  proposition  that  the  clause  did 
not  entitle  one  to  whom  such   a  payment 
might  have  been   made,   but  who  was   not 
named  as  the  beneficiary  of  the  policy,  or 
otherwise  designated  as  the  person  who  was 
to  receive  the  sum  to  be  paid,  to  enforce 
payment  of  the  sum  due  under  it;  but  that 
such  a  suit  could  be  maintained  only  by  the 
executor    or    administrator    of    the    insured 
Y'ith  whom  the  contract  was  made. 
I     Though  the  "facility  of  payment"  clause  ob- 
ligates an  industrial  insurance  company  to 
pay  the  amount  of  the  policy  to  one  of  the 
persons  named  in  that  clause,  the  company 
fs  under  no  obligation  to  consent  to  a  change 
of   beneficiary   from   one   to   another.     Mal- 
burg  V.  Metropolitan  L.  Ins.  Co.  127  Mich. 
568,  86  N.  W.  1026.    In  that  case,  however, 
it  appeared  that  the  policy  was  assigned  on 
a  blank   furnished   by   the   company,  which 
was  signed  by  tlie  insured,  the  beneficiary, 
and  the  proposed  beneficiary,  and  contained 
the  agreement,  on  a  valuable  consideration, 
that  the  latter  should  be  substituted  as  bene- 
ficiary.    It  was   held   that  as   it   also   ap- 
peared   that    the    proposed    beneficiary    had 
performed   her   promises,   in.  part  at   least, 
she  could  not  be  divested  of  her  interest  in 
the  policy. 
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Trusts  —  Bitfkt  •£  Settlor  to  Bcfroke. 

A  trust  cannot  be  revoked  or  modified  by 
the  settlor,  in  the  absence  of  a  reservation  to 
that  effect,  though  it  was  voluntarily  estab- 
lished. 
Creation  of  Tmat  ^  Noeossitj  of  A«- 

■ent  of  Beneftoiary. 

No  assent  of  any  beneficiary  is  neoessary 
to  the  validity  of  a  trust  voluntarily  estab- 
lished. 


Charities    »    Katnre     of 
Cliaritmlile     —     Oireiunst 
sidered. 

In  determining  whether  a  deed  of  trust  pro- 
viding that  a  fund  should  be  devoted  to  some 
national  or  philanthropic  purposes  associated 
with  the  name  of  the  settlor's  husband  cre- 
ated a  charitable  trust,  the  circumatanoes  of 
the  parties  and  their  relation  to  the  subject- 
matter  should  be  considered. 

Conatrvotioii  in  Favor  of  Charity. 

In  view  of  Const,  pt.  2,  c.  6,  §  2,  making 
it  the  duty  of  magistrates  to  encourage  pub- 
lic and  private  charity,  a  gift  dictate  by  a 
benevolent  purpose  is  to  be  liberally  con- 
strued, and,  if  reasonably  possible,  upheld  as 
a  valid  charity  rather  than  declared  void. 

Form    of    Creatiom    —    Use    of    Term 
"Charity." 

The  employment  of  the  word  "charity"  or 
''charitable"  in  a  deed  of  trust  is  not  essen- 
tial to  the  creation  of  a  valid  charity. 

ConstrvetioiL    —    **<W*     Constrvod    as 
"And.^' 

The  rule  in  the  construction  of  instruments 
establishing  charities  that  the  word  "or"  will 
be  construed  to  mean  "and"  what  this  seems 
necessary  to  effectuate  the  meaning  intended 
applies  especially  where  one  word  expresses 
a  charitable  use  and  the  other,  if  standing 
alone,  might  not  indicate  a  strict  charity,  in 
which  case  the  dominant  word  is  taken  to 
be  the  one  pointing  to  a  charity,  and  the 
indefinite  word  is  narrowed  by  its  context  or 
used  as  a  synonym  vrith  it. 

What  Conatitates  Charity  —  Katiomal 
or  Patriotic  Pvrpoee. 

A  deed  of  trust  providing  that  a  fund 
should  be  appointed  to  a  "national  or  phil- 
anthropic purpose  in  Norway  associated  with 
the  name  of  my  late  husband,  Ole  Bull,** 
must  be  held  to  create  a  charity  when  due 
consideration  is  given  to  the  words  "national" 
and  "philanthropic,"  and  to  the  fact  that 
Ole  Bull  is  regarded  as  a  distinguished  pa- 
triot and  national  hero  whose  name  and  ex- 
ample serve  to  inspire  the  youth  of  Norway. 

[See  note  at  end  of  this  case.] 


Seoye  of  Term  ''CJuurlty.** 

A  ''charity"  is  not  confined  to  mere  alms- 
giving or  the  relief  of  poverty  and  distress, 
bat  has  a  wider  signification,  and  embraces 
the  improvement  and  promotion  of  the  happi- 
ness of  man. 

Perpetuities  —  Tmst  for  Maintenaiioe 
of  Estate. 

A  will  appointing  the  income  of  a  fund  to 
preserve,  maintain,  and  improve  real  estate, 
the  fee  of  which  was  bequeathed  to  trustees 
to  hold  for  the  benefit  of  a  minor  during  her 
minority,  and  upon  her  reaching  the  age  of 
twenty-one  years  to  convey  the  same  to  het 
in  fee,  discharged  of  all  trust,  and  in  the 
event  of  her  prior  decease  giving  the  fee  to 
two  trustees  and  the  survivor  with  a  gift 
over  to  another  in  case  of  the  decease  of 
both  trustees,  ia  an  invalid  attempt  to  ap* 
point  the  fund  in  perpetuity  for  the  mainte- 
nance of  a  private  estate  to  be  used  and  occu- 
pied as  sucii. 

[See  Ann.  Cas.  1014B  551.] 


Such  appointment  of  the  fund  was  not  to 
a  public  charity  or  for  a  ''national  or  philan- 
thropic purpose"  within  the  terms  of  the  deed 
of  trust  specifying  that  the  fund  should  be 
devoted  to  such  purpose. 

Tmsts  —  Administration  ^^  Aslitiig  In* 
struction  of  Court. 

When  in  doubt,  the  trustee  of  a  fund  may 
ask  the  instructions  of  the  court  as  to  the 
validity  of  a  proposed  exercise  of  the  power 
of  appointment. 

Power  of  Appointment  —  Propriety  of 
Exercise  —  Benelloiary  Besignated 
Generally. 

A  trustee's  proposed  appointment  to  the 
Ole  Bull  fund  committee  of  a  fund  appointed 
to  a  "national  or  philanthropic  purpose  in 
Norway,  associated  with  the  nasie  of  .  .  . 
Ole  Bull"  is  valid^  where  it  appears  that 
such  committee  was  established  by  royal 
charter  in  Norway  to  administer  the  surplus 
moneys  collected  for  the  Ole  Bull  monument 
and  not  needed  for  that  purpose,  and  such 
augmentations  as  might  come  to  it  by  gift 
or  otherwise,  the  income  to  be  applied  to  the 
distribution  of  donations  to  tiie  younger  mu- 
sicians, actors,  and  actresses  holding  engage- 
ments with  the  National  Stage  of  Bergen, 
which  was  founded  by  Ole  Bull  and  is  de- 
voted to  the  fostering  of  a  national  and  pa- 
triotic spirit. 

Petition  by  Joseph  Q.  ^orp,  trustee, 
against  John  Lund  et  al.,  for  instructions 
under  written  instrument  of  trust.  The  facts 
are  stated  in  the  opinion.    Instbuctions  ac- 
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[476]  RUQO,  C.  J.— 1.  This  is  a  bill  for  in- 
structions by  a  trustee  under  a  written  in- 
strument of  trust.  It  was  executed  by  the 
sister  of  the  plaintiff,  who  contemporaneously 
handed  to  him  certain  bonds  and  stocks  to  be 
held  according  to  its  terms.  Two  trust  deeds 
were  signed  by  the  settlor,  one  dated  on  Feb- 
ruary 5,  1903,  and  the  other  on  February  25, 
1903.  The  first  was  signed  and  delivered  and 
at  the  same  time  all  the  securities  were  placed 
in  the  possession  of  the  trustee.  It  did  not 
require  acknowledgment  or  record  in  order 
to  be  valid.  There  was  no  condition  about  its 
taking  effect,  and  there  was  not  inserted  in 
it  any  power  of  revocation.  Although  the 
trust  was  voluntarily  established,  it  could 
not  be  revoked  or  modified  by  the  settlor  in 
the  absence  of  reservation  to  that  effect. 
Lovett  V.  Farnham,  169  Mass.  1,  47  N.  E. 
246;  Sands  v.  Old  Colony  Trust  Co.  195 
Mass.  575,  577,  12  Ann.  Gas.  837,  81  N.  £. 
300.  A  copy  of  the  deed  of  trust  was  sent 
to  the  daughter  of  the  settlor,  but  its  delivery 
was  not  made  dependent  upon  her  approval. 
The  second  instrument  was  not  called  to  her 
attention  until  long  alter  it  was  signed. 

2.  No  assent  by  any  beneficiary  was  neces- 
sary to  the  validity  of  the  trust.  Boston  v. 
Turner,  201  Mass.  190,  194,  87  N.  £.  634; 
Bailey  v.  Wood,  211  Mass.  37,  42,  Ann.  Cas. 
1913A  950,  97  N.  E.  902.  The  second  instru- 
ment was  of  no  consequence  under  the  cir- 
cumstances here  disclosed.  The  first  deed 
of  trust  took  effect  and  the  rights  of  the 
parties  are  to  be  determined  according  to  its 
terms. 

3.  The  pertinent  words  of  the  deed  of  trust, 
which  describe  the  purposes  to  which  the 
trust  fund  shall  be  applied,  are  these:  "To 
pay  over  the  net  income  therefrom  to  my 
daughter,  Olea  Bull  Vaughan,  during  her  life 
and  in  case  she  has  issue  surviving  her  during 
the  continuance-  of  this  trust,  to  pay  the 
net  income  in  equal  shares  to  them.  And  to 
pay  t)ver  the  principal,  in  whole  or  ia  part, 
as  a  fund  to  be  devoted  to  such  national 
or  philanthropic  purpose  in  Norway  asso- 
ciated with  the  name  of  my  late  husband,  Ole 
Bull,  as  my  said  daughter  during  her  lifetime 
or  by  will  may  direct.  ...  In  case  my 
said  daughter  shall  die  without  issue  and 
without  directing  the  payment  of  said  prin- 
cipal, in  whole  or  in  part,  as  above  provided, 
said  principal  and  any  accumulation  of  in- 
come thereon  shall  be  paid,  either  in  equal 
shares  to  the  surviving  children  of  my  said 
brother  or  to  the  carrying  out  of  [477]  the 
purpose  above  described,  at  the  discretion  of 
the  Trustee."  The  settlor  and  her  daughter 
both  have  deceased,  the  latter  without  issue 
within  the  meaning  of  the  trust  instrument. 

The  question  is,  whether  a  charitably  trust 
was  created  by  the  words  just  quoted.  In 
deciding  that  question  the  circumstances  of 
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the  parties  and  their  relation  to  the  subject 
matter  may  be  considered  as  giving  the  con- 
nection in  which  the  words  were  used. 

The  settlor  was  the  widow  of  Ole  Bull, 
to  whom  she  was  married  in  1870  and  who 
died  in  1880.  Ole  Bull  was  a  Norwegian  by 
birth,  renowned  in  Europe  and  America  as  a 
most  distinguished  violinist.  He  was  intense- 
ly patriotic.  His  devotion  to  his  native  coun- 
try and  his  zeal  for  her  welfare  were  widely 
known.  It  was  his  earnest  effort  and  unflag- 
ging purpose  to  arouse  and  stimulate  among 
his  fellow  countrymen  a  spirit  of  devotion 
to  Norway  and  to  secure  for  her  the  position 
and  recognition  among  nations  which  he  felt 
was  her  due.  He  strove  constantly  to  culti- 
vate her  national  music  and  art.  In  further- 
ance of  these  nationally  patriotic  designs  he 
labored  for  the  National  Theatre  at  Bergen  in 
Norway,  which  was  established  largely 
through  his  personal  efforts.  Before  1909 
a  committee  had  been  formed  in  Norway  to 
solicit  and  receive  subscriptions  to  erect  a 
monument  to  Ole  Bull.  A  large  amount  of 
money  was  collected  and  after  erecting  a 
suitable  monument  to  his  memory  in  a  public 
square  a  considerable  sum  remained,  which, 
according  to  the  Norwegian  statutes  for  the 
administration  of  the  Ole  Bull  Fund,  was 
to  be  managed  by  a  committee  of  five  mem- 
bers in  general  for  the  encouragement  of 
music  and  the  dramatic  art  in  connection 
with  the  National  Stage  of  Bergen. 

A  gift  dictated  by  a  general  benevolent 
purpose  is  to  be  liberally  construed  and,  if 
reasonably  possible,  upheld  as  a  valid  charity, 
rather  than  declared  void.  Saltonstall  v. 
Sanders,  11  Allen  (Mass.)  446,  455.  The 
Constitution  of  Massachusetts  by  c.  5,  §  2, 
makes  it  the  duty  of  magistrates  "in  all  fu- 
ture periods  ...  to  countenance  and  in- 
culcate the  principles  of  humanity  and  gen- 
eral benevolence,  public  and  private  charity." 
It  was  said  in  Ould  v.  Washington  Hospital 
95  U.  S.  303,  at  page  313,  24  U.  S,  (L.  ed.) 
450.  "Charitable  uses  are  favorites  with 
courts  of  equity.  The  construction  of  all 
instruments  where  they  are  concerned  is  lib- 
eral in  their  behalf."  It  was  said  by  Mr. 
Justice  Gray  in  Jones  v.  Habersham, 
[478]  107  U.  S.  174,  at  page  186,  2  S.  Ct. 
336,  27  tJ.  S.  (L.  ed.)  401:  "It  is  only  when 
a  gift  might  be  applied  to  benevolent  purposes 
which  are  not  charitable  in  that  sense,  that 
the  gift  fails.  Saltonstall  ▼.  Sanders,  11 
Allen  (Mass.)  446;  Suter  ▼.  Hilliard,  132, 
Mass.  412."  A  gift  charitable  in  its  nature 
will  be  upheld  as  valid  though  to  be  executed 
in  a  foreign  country.  Fellows  v.  Miner,  119 
Mass.  541 ;  Teele  v.  Bishop  of  Derry,  168 
Mass.  341,  47  N.  E.  422,  60  Am.  St.  Rep. 
401,  38  L.R.A.  629;  Russell  v.  Allen,  107 
U.  S.  163,  172,  2  S.  Ct.  327,  27  U.  S.  (L.  ed.) 
397;  WTiicker  ▼.  Hume,  7  H.  L.  Ca«.  124, 
141,   166. 


The  fund  under  the  present  inBtniment  of 
settlement  is  to  be  appointed  to  a  "national 
or  philanthropic  purpose  in  Norway  associat- 
ed with  the  name  of  my  late  husband,  Ole 
Bull."  Tlie  word  "charity"  or  "charitable" 
is  not  used  in  the  instrument.  But  that  ia 
not  essential  to  the  creation  of  a  valid  char- 
ity. If  the  substance  of  the  object  described 
by  the  words  employed  comes  within  the 
definition  of  a  charity,  as  that  word  is  used 
in  equity,  then  the  gift  is  valid- 

A  gift  to  a  civilized  and  friendly  nation  for 
a  national  purpose,  if  no  other  words  were 
used,  would  be  a  valid  charity  under  numer- 
ous authorities.    It  is  within  the  scope  of  the 
concluding  phrases  of  the  classic  definition 
of  a  charity   given   by  this  court  speaking 
through  Mr.  Justice  Gray  in  Jacksm  v.  Phil- 
lips. 14  Allen   (Mass.)  539,  556,  "A  diarity, 
in  the  legal  sense,  may  be  more  fully  defined 
as  a  gift.     .     .     .    for  the  benefit  of  an  in- 
definite number  of  persons,  either  by  bringing 
their  mindd  or  fiearts  under  €he  inHuence  of 
education    or    religion,    by    relieving    their 
bodies  from  disease,  suffering  or  constraint, 
by  assisting  them  to  establish  themselves  in 
life,   or   by   erecting   or   maintaining   public 
buildings    or   works   or    otherwise   lessening 
the  burdens  of  government."     The  succinct 
and  oft  quoted  definition  of  a  charity  in  Jones 
v.  Williams,  Ambl.  651  as  a  "gift  to  a  general 
public  use,  which  extends  to  the  poor  as  well 
as  to  the  rich,"  looks  in  the  same  direction. 
This  has  been  amplified  and  approved  in  sev- 
eral of  our  decisions.    New  England  Sanita- 
rium V.  Stoneham,  205  Mass.  335,  91  N.  E. 
385,   and   cases   collected   at   page    342.     In 
Nightingale  v.  Goulburn,  5  Hare  (Eng.)  484, 
a  gift  "to  the  Queen's  Chancellor  of  the  Ex- 
chequer for  the  time  being,  and  to  be  by  him 
appropriated  to  the  benefit  and  advantage  of 
my  beloved  country,  Great  Britain,"  was  sup- 
ported as  a  charity  in  these  words:     "I  can- 
not conceive  a  purpose  to  which  these  trust 
funds   could   be   lawfully  applied,  according 
to  the  will,  which   [479]    would   not  be  so 
general  and  public  in  its  character  as  to  con- 
stitute a  charitable  use."     A  trust  for  the 
benefit  of  the  nation  has  been  held  to  be  a 
good  charitable  trust.     In  re  Verrall  [1916] 
1  Ch..  (Eng.)   100.    Gifts  in  payment  of  the 
national  debt  are  upheld.     Dickson  v.  U.  S. 
125  Mass.  311,  28  Am.  Rep.  230;  Ashton  v. 
Langdale,  15  Jur.    (Eng.)    8G8;   Newland  v. 
Atty.-Gen.  3  Meriv.  (Eng.)  684.    Bequests  to 
promote   the  efficiency   of   the   army.   In   re 
Good  [1905]  2  Ch.  (Eng.)  60,  to  teach  shoot- 
ing among  tlie  National  Rifie  Association  ''so 
as  to  prevent    ...    a  catastrophe  similar 
to  that  at  Majaba  Hill,"  In  re  Stephens,  S 
Times  L.  Rep.  792,  [1892]  W.  N.  140,  and  to 
a  volunteer  military  company.  In  re  Strathe- 
den  [18t>4]  3  Ch.   (Eng.)  205,  all  have  been 
held  to  be  good  charities.    Gifts  for  the  fur- 
therance and  inculcation  of  patriotism  are 
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charitable.  Molly  Vamum  Chapter,  D.  A.  R. 
V.  Lowell,  204  Mass.  487,  90  N.  E.  893,  26 
L.R.A.(N.S.)  707;  Old  South  Asso.  v.  Boston, 
212  Mass.  299,  99  N.  E.  235;  Sargent  v.  Cor- 
nish, 54  N.  H.  18.  Doubtless  a  gift  for  a  gen- 
eral public  utility  is  not  necessarily  a  charity. 
But  a  gift  for  a  purpose  confined  to  that 
which  is  national  in  the  sense  that  it  might 
be  supported  at  public  expense  and  by  general 
taxation  is  a  dose  approach  to  a  charity. 

The  words  "or  philanthropic"  are  conjoined 
-with  "national"  as  expressive  of  the  purpose 
to  which  the  fund  may  be  appointed. 

It  is  a  familiar  rule  in  the  interpretation 
of  instruments  relating  to  the  establishment 
of  charities  that  "the  word  *or'  will  be  con- 
strued to  mean  *and'  when  this  seems  neces- 
.sary  to  give  effect  to  the  meaning"  of  the  per- 
son declaring  a  general  purpose  of  that  sort. 
Clarke  v.  Andover,  207  Mass.  91,  96,  92  N.  E. 
1013,  and  cases  there  cited.  McClench  v. 
Waldron,  204  Mass.  664,  557,  91  N.  E.  126. 
This  ri^le  is  applicable,  especially  in  instances 
where  one  word  expresses  a  charitable  use 
and  the  other  if  standing  alone  might  not  in- 
dicate a  strict  charity.  The  dominant  word 
is  taken  to  be  the  one  pointing  to  a  charity 
and  the  more  indefinite  word  linked  with 
it  is  held  to  be  narrowed  and  colored  by  its 
context  or  used  as  a  synonym  with  it.  in  order 
to  make  effective  the  main  charitable  intent. 
Numerous  illustrations  may  be  given.  In 
St.  Paul's  Church  v.  Atty.-Gen.  164  Mass. 
188,  41  N.  E.  231,  a  gift  for  "any  charitable 
or  benevolent  object  or  objects"  was  upheld  as ' 
a  charity,  "or"  being  construed  as  "and," 
although  a  bequest  for  benevolent  purposes 
alone  was  held  to  be  too  indefinite  to  be 
supported  as  a  charity,  in  Chamberlain  v. 
Stearns,  111  Mass.  267.  [480]  A  gift  in  aid 
^'of  objects  and  purposes  of  benevolence  or 
charity"  was  sustained  as  a  charity  on  the 
same  principle  in  Saltonstall  v.  Sanders,  11 
Allen  (Mass.)  446,  465  to  471.  To  the  same 
effect  is  ^tch  v.  Emerson,  105  Mass.  431, 
434;  and  Weber  v.  Brvant,  161  Mass.  400,  37 
!Sr.  E.  203. 

There  is  nothing  about  the  frame  of  the 
sentence  in  the  instant  trust  deed  to  indicate 
that  "or"  was  used  in  a  disjunctive  sense  as 
distinguishing  "national"  from  philanthrop- 
ic." The  word  "philanthropic"  is  almost  if 
not  quite  synonymous  with  the  word  "char- 
itv,"  at  least  as  it  was  used  at  the  time  of  the 
enactment  of  St.-  43  Bli2«  0.  4,  about  which 
centres  so  much  of  the  law  concerning  char- 
itable* uses.  That  is  illustrated,  as  was  point- 
ed out  by  counsel  in  argument,  by  the  nearly 
contemporaneous  use  of  the  word  "charity" 
in  the  King  James  Version  of  the  familiar 
thirteenth  chapter  of  First  Corinthians,  while 
the  Revised  Version  translates  the  same 
Greek  word  as  "love."    This  accords  nearlv 

• 

with  the  definition  of  charity  given  in  argu- 


ment in  the  Girard  will  case  and  quoted  in 
14  Allen  556,  and  adopted  in  Ould  v.  Wash- 
ington Hospital  for  Foundlings,  95  U.  S.  303, 
24  U.  S.  (L.  ed.)  460;  "Whatever  is  given 
for  the  love  of  God,  or  for  the  love  of  your 
neighbor,  in  the  catholic  and  universal  sense 
— given  from  these  motives,  and  to  these 
ends — free  from  the  stain  or  taint  of  every 
consideration  *  that  is  personal,  private  or 
selfish."  It  was  said  in  Rotch  v.  Emerson, 
105  Mass.  431,  434,  "  Thilanthropic'  is  not 
in  itself  widely  variant  from  'charitable.' " 
Philanthropic  has  been  used  either  in  bequests 
or  in  definitions  as  not  essentiallv  different 
from  charitable.  Mackinnon  v.  Mackinnon 
[1908-1909]  Se.  Sees.  Cas.  1041;  In  re  Cran- 
ston [1898]  1  Ir.  R.  431,  446;  In  re  Wedge- 
wood  [1915]  1  Ch.  113,  Ann.  Cas.  1917B  924; 
Pell  ▼.  Mercer,  14  R.  I.  412. 

The  words  "national"  and  "philanthropic" 
are  coupled  with  the  further  description  that 
the  purpose  is  to  be  executed  "in  Norway"  in 
association  "with  the  name  of  mv  later  hus- 
band,  Ole  Bull."  In  this  connection  it  is 
plain  that  Ole  Bull  rightly  was  regarded  as 
a  distinguished  patriot,  whose  name  and  ex- 
ample would  be  an  inspiration  to  the  youth 
of  the  future  generations  in  that  country.  He 
was  in  a  sense  a  national  hero,  whose  achieve- 
ments were  a  just  source  of  pride  to  the  Nor- 
wegian people.  A  fitting  memorial  to  such 
a  person,  national  in  scope  and  philanthropic 
in  character,  was  the  thought  expressed  by 
the  settlor.  [481]  Whatever  may  be  said  as 
to  these  elements  singly,  all  combined  con- 
stitute the  trust  thus  created  a  charity  under 
the  established  principles  of  law. 

These  circumstances  seem  to  distinguish 
the  case  at  bar  from  In  re  Macduff  [1896]  2 
Ch.  (Eng.)  451;  but  if  and  so  far  as  it  is 
inconsistent  with  this  conclusion,  we  are  not 
inclined  to  follow  it.  They  establish  a  char- 
ity as  defined  in  New  England  Sanitarium  v. 
Stoneham,  20i5  Mass.  335.  342.  91  N.  E.  385: 
"It  is  not  confined  to  mere  almsgiving  ol"  the 
relief  of  poverty  annd  distre&s,  but  has  a 
wider  signification,  which  embraces  the  im- 
provement and  promotion  of  the  happiness  of 
man."  Little  v.  Newburyport,  210  Mass.  414, 
417,  Ann.  Cas.  1912D  425,  96  N.  E.  1032. 

4.  The  daughter  of  the  settlor,  Olea  Bull 
Vaughan,  died  leaving  a  will  wherein  the 
only  provision  concerning  the  power"  of*  ap- 
pointment is  in  these  words:  "V.  I  give  and 
bequeath  to  The  Ole  Bull  Fund  Committee' 
of  Bergin,  Norway,  all  stocks,  bonds,  money  or 
other  evidences  of  indebtedness  now  held  in 
trust  for  me  by  Joseph  G.  Thorp  as  trustee 
under  a  deed  of  trust  to  said  Thorp  as  trust3e 
from  my  mother,  Sara  C.  Bull,  said  deed  of 
trust  being  dated  February  5,  1903,  or  there- 
abouts, to  hold  and  manage  as  a  perpetual 
trust  for  the  following  purposes;  To  use  the 
annual   net  income  of  said  fund,  said  fund 
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now  amounting  to  thirty  thousand  ($30,000), 
dollars  or  thereabouts — for  the  purpose  of 
preserving,  maintaining  and  making  improve- 
ments upon  Lysoen,  Norway, — the  home  ol 
my  father  Ole  Bull — as  a  Memorial  to  his 
memory.  This  bequest  is  made  in  accordance 
with  and  by  virtue  of  a  power  to  me  given 
in  said  above  mentioned  deed  of  trust."  Ly- 
Boen  is  an  island  off  the  coast  of  Norway.  It 
was  owned  in  fee  by  Mrs.  Vaughan  at  the 
time  of  her  death.  By  her  will  and  codicil 
she  gave  the  fee  to  trustees  to  hold  for  the  ' 
benefit  of  a  minor,  Sylvea  Bull  Vaughan,  dur- 
ing her  minority,  and  upon  her  reaching  the 
age  of  twenty-one  years  to  convey  the  same 
to  her  in  fee  discharged  of  all  trust,  and  in 
the  event  of  her  prior  decease,  then  the  is- 
land is  given  in  fee  to  the  two  trustees  and  the 
survivor,  with  a  gift  over  to  another  person 
in  case  of  the  decease  of  both  trustees.  In 
substance  this  was  an  attempt  to  appoint  the 
fund  in  perpetuity  for  the  maintenance  of  a 
private  estate  to  be  used  and  occupied  so  far 
as  concerned  right  and  title  by  named  in- 
dividuals in  their  personal  capacity.  Ab 
attempt  to  create  a  perpetual  trust  for  a  pri- 
vate  use  is  a  [482]  nullity.  Bates  v.  Bates, 
134  Mass.  110,  46  Am.  Rep.  305.  Moreover, 
it  is  plain  that  such  an  appointment  is  not 
to  a  public  charity.,  It  is  too  plain  for 
discussion  that  it  is  not  for  a  "national  or 
philanthropic  purpose." 

5.  The  attempted  appointment  by  the 
daughter  being  invalid,  and  she  having  died 
without  issue  within  the  meaning  of  the  trust 
instrument,  the  right  to  make  the  appoint- 
ment vests  in  the  trustee  by  the  express  terms 
of  the  deed  of  gift.  The  trustee  proposes  to 
exercise  that  power  of  appointment  in  a  defi- 
nite way  and  asks  the  instruction  of  the 
court,  as  he  may,  Minns  v.  Billings,  183 
Mass.  126,  66  N.  E.  593,  97  Am.  St.  Rep.  420, 
5  L.R.A.(N.S  .)686,  as  to  its  validity. 

The  trustee  proposes  to  appoint  the  fund 
to  the  Ole  Bull  Fund  Committee.  That  com- 
mittee is  established  by  royal  charter  in  Nor- 
way to  administer  the  surplus  moneys  col- 
lected for  the  Ole  Bull  monument  and  not 
needed  for  that  purpose,  and  such  augmenta- 
tions as  may  come  by  gift  or  otherwise,  the 
income  of  which  is  to  be  applied  directly  or 
by  accumiilations  to  the  distribution  of  dona- 
tions to  the  younger  musicians,  actors  and 
actresses  holding  engagements  with  the  Na- 
tional Stage  of  Bergen.    The  National  Stage 


of  Bergen  is  in  a  sense  a  national  theatre  of 
Norway.  It  was  founded  by  Ole  Bull.  It  i» 
devoted  to  the  fostering  of  a  national  and 
patriotic  spirit.  It  presents  plays  and  music, 
the  authors  of  which  and  the  actors  and 
musicians  performing  which,  mast  be  Nor- 
wegian. It  is  supported  in  paart  by  grants 
from  the  national  government  of  Norway  and 
the  city  of  Bergen.  The  Brigade  Band,  mem- 
bers of  which  are  eligible  to  the  benefits  of  the 
fund,  is  a  part  of  the  national  army  of  Nor- 
way. Thus  it  is  an  institution  established 
directly  for  the  inculcation  of  patriotism, 
for  the  cultivation  of  music  and  the  drama, 
and  in  a  broad  sense  for  the  promotion  of  pop- 
ular education  in  these  departmeaitfl  of  the 
fine  arts.  The  distribution  of  prizes  among 
the  meritorious  youth  who  are  pursuing  these 
studies  and  cultivating  their  skill  in  these 
branches  is  a  charity.  It  is  -distinctly  asso- 
ciated with  the  name  of  Ole  Bull  because 
it  is  provided  expressly  thai  the  fund  shall 
be  administered  by  trustees  bearing  his  name 
as  a  part  of  their  title,  and  already  holding 
funda  donated  as  a  memorial  to  him  and  m 
connection  with  a  national  institution  found- 
ed by  him.  The  proposed  appointment  satis* 
fies  every  requirement  of  the  trust  instru* 
ment  in  being  to  a  public  [463]  charity,, 
national  and,  philanthropic  in  nature,  closely 
associated  with  the  name  of  Ole  BulL 

The  trustee  is  instructed  that  he  holds  the 
fund  under  the  instrument  of  February  5» 
1903,  and  has  the  power  of  appointment  there- 
of under  the  terms  of  that  instrument,  and 
that  the  proposed  appointment  of  the  fund  to 
the  Ole  Bull  Fund  Cktsunittee,  organised  by 
royal  charter  in  Norway  to  hold  moneya 
for  the  purposes  set  forth  in  the  trust  instru- 
ment and  in  accordance  with  its  statutes,, 
would  be  a  valid  appointment  to  a  public 
charity. 

So  ordered. 

KOTB. 

In  the  reported  case  it  is  held  that  a  gift 
for  the  purpose  of  establiflhing  in  Norway  a 
memorial  to  Ole  Bull  is  for  such  a  national 
or  patriotic  purpose  as  to  constitute  a  char- 
ity. Whether  a  gift  for  a  public  purpose  aa 
distinguished  from  a  benevolent,  educational 
or  religious  purpose  is  a  valid  charitable  gift 
is  discussed  in  the  note  to  New  Castle  Com- 
mon ▼.  M^ginso]]^  Ann.  Cas^  1914A  1207. 
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To  Cases  and  Notes  in  thts  Volume. 


(For  separate  Index  to  Notes,  see  post,  p.  1269.) 


8«e  WiUa. 

ABSENCB. 
Sea  Trial. 

9  AOCID£irT. 

(foe  Workmen's  Oompeaaatioii  Aata. 


AOOXDEHT  niSUSANOE. 

Burden  of  proving  that  death  did  not  result  from  suicide.  Aetna  Life  Ins.  Co.  T.  Taylor 
(Ark.),  1122. 

ACCOUMTJJIG. 
See  Tenants  in  Oommon;  Trusts  and  Trastees* 

ACTIOKABI£  WORDS. 
Sea  Idbel  and  Slander. 

ACTIONS. 

Injunctions — ^power  of  court  to  enjoin  proceeding  in  another  state.  American  Express  Co.  ▼• 
Fox  (Tenn.),  1148.  Annotated 

Joinder  of  actions — ^rights  arising  from  same  transaction — causes  arising  from  breach  of  con- 
tract and  from  tort.    Littlefield  ▼.  Bowen  (Wash.),  177. 

Moot  case — what  constitutes.    Postal  Telegraph-Cable  Co.  v.  Montgomery  (Ala.),  554. 

Annotated 

Surrival  of  actions — atetfon  rerived  in  ftame  of  special  administrator.  Aetna  Life  Ins.  Co. 
V.  Taylor  (Ark.),  1122. 

See  also  Banks;  Meokanies'  Idens;  Parties  to  Aetiona;  Kemoral  of  Oansesf 
WUU. 

ADJOINIKO  UUffDOWKEBS. 

Hedge   fence — invoking  doctrine  of  estoppel   to   establish  ownership.    Wideman  y.   ^aivre 

(Kan.),  1108. 
Tree  near  boundary  line — ^rights  of  owner.    Wideman  v.  Faivre  ( Kan. ) ,  1168.  Annotated 

Tree  overhanging  boimdary  line — right  of  owner  of  premises  to  cut  to  line.    Cobb  v.  Western 

Union  Telegraph  Co.   (Vt.),  1156.  Annotated 

ADMimSTRATION. 
See  Tmsts  and  Trvateoa. 

ADMimSTRATORS. 
See  Ezeentors  and  Administrators. 

ADMISSIONS  AND  DECUiRATIONS. 

Carriers  of  passengers — action  for  injury  to  passenger — admissibility  of  declaration  of  em- 
ployee of  carrier.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 

Conspiracy — declaration  of  coconspiratora — proof  of  conspiracy  as  prerequisites  to  admis- 
sion. ^  Hitchman  Oal,  etc.  Co.  v.  Mitchell  (U.  S.),  461. 

Eminent  domain — Evidence  of  value— certain  evidence  held  not  admissible  as  admission. 
Brackett  v.  Commonwealth  (Mass.),  863. 

Workmen's  compensation  acts— admissibility  of  declaration  of  employee  as  to  cause  of  in- 
jury.   Carroll  v.  Knickerbodcer  Ice  Co.  (N.  Y.),  540. 

1209 
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ADMISSIONS  AND  DECLARATIONS  —  Contli&i&ed. 

Workmen's  compensation  acts — admissibility  of  declaration  of  employee  while  suffering  frosk 
delirium  tremens.    Carroll  v.  Knickerbocker  Ice  Ck).  (N.  Y.),  540. 
See  also  Pleadins* 

ADOPTION. 

Inheritance  by  adopted  child — ^yrhat  law  governB.    Brewer  v.  Browning  (Miss.),  1013. 

ADVERSE  POSSESSION. 

Mineral  lands — doctrine  of  adverse  possession  as  applicable  to  mineral  lands.    Northcut  y. 
Church  (Tenn.),  645. 

AFFIDAVITS. 

See  New  Trial. 

AGE. 

Testimony  as  to  age  of  another — admissibility.    State  v.  Tetrault  (N.  H.),  426. 
Testimony  as  to  person's  own  age — admissibility.    State  v.  Tetrault  (N.  H.),  425.    Annototed^ 
See  also  Infants. 

AGENCY. 

Warranty  to  agent  as  inuring  to  benefit  of  undisclosed  principaL    F^ciiLe  Power,  etc.  Co.  ▼. 
White  ( Wash. ) ,  1 25.  AtmotaUd 

See  also  Brokersi  Insurance. 

AGRICtTLTURE. 
See  Seed. 

AXIENS. 

Workmen's  compensation  acts — ^right  of  nonresident  alien  to  compenBation.    Victor  Ch^nical 
Works  V.  Industrial  Board  (111.),  627. 

ALIMONT. 

Amount  of  allowance  of  alimony — amount  held  proper.    Hiecke  ▼.  Hiecke  (Wis.),  497. 

•«AIX  DEBTS.'* 

Meaning  of  "all  debts"  as  used  in  contract.    Silver  King  Coalition  Mines  Co.  ▼.  Silver  King 
ConsoL  Min.  Co.  (U.  S.),  571. 

AIXOWANCE. 
See  Alimony;   Ezeentors   and  Adnainlstrators;   Workmen's   Compensation   Aets» 


AMENDMENTS. 

Pleading — mechanics'  liens — amendment  of  bill  to  foreclose  lien  as  affecting  plea  of  limita- 
tions.   Niehaus  v.  C.  B.  Barker  Construction  Co.   (Tenn.),  23. 

variance — construction  of  statute  authorizing  amendment  in  case  of  variance.    Conrad 

V.  Ellison-Harvey  Co.  (Va.),  1171. 

Statutes-^construction  of  statute  as  amended — powers  of  public  service  conunission.  Bayers 
T.  Montpelier,  etc.  R.  Co.  (Vt.),  1050. 

AMUSEMENTS. 
See  Theaters  and  Amnsements. 

ANCESTORS. 
See  Insanity. 

"AND." 

''Or"  oonetrued^u  ''and"  in  instrument  creating  charity.    Thorp  ▼.  Lund  (Mass.),  1204. 

ANIMAIiS. 
See  Food  and  Dmffs. 

ANTAGONISM. 
See  Tmsts  and  Trustees. 


ANTENTJPTXAIi  AGREEMENTS. 

Validity— concealment  of  facts  as  affecting  validity.     Stratton  v.  Wilson  (Ky.),  917. 
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ANTiiJI  U FTIAI*  AGREEMENTS  ->  Contlm&ed. 

Validity — contract  favored  in  law.    Stratton  v.  Wilson  (K.y.)>  917. 

effect  of  partial  invalidity.    Stratton  v.  Wilson  (Ky.),  917.  Annotated 

provision  contemplating  divorce  as  affecting  validity.    Stratton  ▼.  Wilson  (Ky.),  917. 

APPEAL  AND  ERROR. 

Appealable  judgments  and  orders — order  revoking  letters  of  public  administrator.  Brinck- 
wirth's  Estate  v.  Troll  (Mo.),  1056.  Af%notated 

Dismissal  of  appeal — ^merits  of  care  not  considered  on  motion  to  dismiss.  In  re  Hahn 
(N.  J.),  830. 

sufficiency  of  notice  of  motion  to  dismiss.    City  Sash»  etc.  Co.  v.  Bunn   (Wash.),  31. 

Disposition  of  cause — error  in  sentence — remand  for  proper  sentence.    People  v.  Elliott  (111.),^ 

391. 
Examination  of  case — action  brought  under  federal  employers'  liability  act — consideration 
on  appeal  of  right  of  action  at  common  law.    Chesapeake,  etc.  R.  Co.  v.  Harmon's  Ad- 
ministrator  (Ky.),  41. 

conflicting  evidence — review  on  appeal.     Silver  King'  Coalition  Mines  Co.  v.  Silver 


Kinff  Consol.  Min.  Co.   (U.  S.),  671. 

—  decree  disapproving  order  of  public  service  commission — conclusiveness  on   appeal. 

Mississippi  R.  Com.  v.  Mobile,  etc.  R.  Co.  (Miss.),  828. 

error  assented  to  at  trial — ^review  on  appeal.     Minneapolis,  etc.  R.  Co.  v.  Winters 


(U.  S.),  64. 

—  findings  of  public  service  commission — review  on  appeal.     Western  Union  Tel.  Co. 
V.  Burlington  'Araction  Co.   (Vt.),  841.       ' 

—  findings  of  trial  court — ^review  on  appeal.    Hiecke  v.  Hiecke  (Wis.),  407. 
findings  of  workmen's  compeaaation  board— review  on  appeal.     Chicago  Dry  Kiln 


Co.  V.  Industrial  Board    (111.),  646.  Annotated 

-—  findings  of  workmen's  compensation  board — review  on  appeal.  Carroll  v.  Knicker- 
bocker Ice  Co.  (N.  Y.),  640;  Victor  Chemical  Works  ▼.  Industrial  Board  (111.),  627; 
Dale  V.  Saunders  (N.  Y.),  703;  Eugene  Dietzen  Co.  v.  Industrial  Board  (111.),  764. 

judgment  dismissing  claim  for  compensation  under  workmen's  compensation   act — 


review  on  appeal.    Grinnell  v.  Wilkinson   (R.  I.),  618. 
—  lump  sum  award  under  workmen's  compensation  act — ^review  on  appeal.    McCracken 
y.  Missouri  Valley  Bridge,  etc  Co.   (Kan.),  689.  Annotated 

matters  not  shown  by  record — review  on  appeal.    People  v.  Elliott  (111.),  391;  Hoi- 


stein  V.  Benedict   (Hawaii),  941;  Neven  v.  Neven   (Nev.),  1083. 
—  question  of  fact  determined  by  trial  court — review  on  appeal.     Wideman  v.  Faivre 
(Kan.),  1168. 

question  not  raised  below — ^review  on  appeal.     People  v.  Falkovitch    (111.),   1077; 


Victor  Chemical  Works  v.  Industrial  Board  (111.),  627. 

—  review  by  federal  court  of  state  decision — ^action  imder  federal  employers'  liability 

act.    Southern  R.  Co.  v.  Puckett  (U.  S.),  69. 

review  of  sentence  in  criminal  ease.    People  v.  Elliott  (HI.),  391. 


Harmless  error — admission  of  evidence — fact  otherwise  proved.    Taylor  v.  Moeeley   (Ky.), 

1125. 
■  admission  of  evidence'— technical  error.    People  v.  Gibson   (N.  Y.),  609. 

exclusion  of  evidence — fact  otherwise  proved.    Taylor  v.  Moeeley  (Ky.),  1125. 

refusal  of  instructiona— party  not  entitled  to  recover.     Taylor  v.   Moeeley    (Ky.), 

1126. 
Law  of  the  case — ^review  of  previous  holding  on  second  appeal.    Brewer  v.  Browning  (Miss.), 

1013. 
Right  to  appeal — ^appeal  from  order  of  disbarment.    In  re  Hahn  (N.  J.),  830.  Annotated 

Stare  decisis — power  to  overrule  previous  decision.    Brewer  v.  Browning  (Miss.),  1013. 

propriety  of  overruling  previous  decision.    Brewer  v.  Browning  (Miss.),  1013. 

Bee  also  Emiaent  Bomoin;  Pleadins* 


Federal  practice— effect  of  appearance  to  object  to  jurisdiction  of  court.     Hitchman  Coal, 
etc.  Co.  V.  Mitchell  (U.  S.),  461. 

APPLIANCEiS. 
See  Eleotiioity;  Master  and  Servant. 

APPOINTMENT. 
See  Trnste  and  Tlmatees. 

APPREHENSION  OP  INJIXRT. 
See  Injvnetiona* 

APPROPRIATIONS. 

State  contract  exceeding  appropriation— validity.     Fergus  v.  Brady  (HI.),  220. 
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ABGtTKENT  OF  COUBBIIL. 

Improper  argument — argument  not  cured  by  instruction.    Ravenscroft  ▼.  Stall   (IU«)»  1130. 

comment  on  failure  of  incompetent  witness  to  testify.    Ravenscroft  v.  Stall  (III.), 

1130. 

stating  penalty  for  crime  as  proper  argument.    State  v.  Tetrauit  (N.  H.),  425. 


ABMT  AND  N AVT. 

Conscription — ^validity  of  federal  statute.    Selective  Draft  Law  Cases  (U.  S.),  856. 

Pledge  of  public  proper^  by  soldier — liability  of  civilian  for  receiving.    Bolland  v.  United 

States  (U.  6.),  520.  Afunotated 

See  also  Vetevatts;  Wav. 


Intoxicating  liquors — arrest  for  threatened  violation  of  law — duty  of  officer.    State  v.  Rnch- 
man  (Tenn.),  880. 

right  of  sheriff  to  arrest  without  warrant — unlawful  sale  of  intoadcanta.    State  y. 


Reichman  (Tenn.),  889. 


ASSEMBLY. 
Bee  IJ^Uawf Hi  AMembly, 


AUIGNMEKTS. 
Bee  life  lasuranoei  TeiiAiita  Ut  OeaUttOtt* 


ATf AOUMBITT. 

Election  of  remedies — ^right  to  dismiss  attachment  and  proceed  in  equity.    Kiefaaus  T.  C  E. 
Barker  Construction  Co.  (Tenn.),  23. 

ATTORrniTB. 

Compensation — attorney's  fee  held  to  be  reasonable.    Aetna  Life  Ins.  Co.  ▼.  Taylor  (Ark.), 

1122. 
Disbarment— jurisdiction  to  disbar— court  of  chancery.    In  re  Hahn  (N.  J.)t  830. 

right  of  appeal  from  order  of  disbarment.    In  re  Hahn  (N.  J.),  830.  Annotated 

Witnesses — presumption  from  failure  to  call  attorney  as  witness.    Ravenscroft  v.  Stull  (HL), 

1130. 

Bee  also  Appearaaoe. 

AUJOUSMCE. 
Bee  Theaters  and  Aamsementa. 

AUTOMOBIUBB. 

Injuries  in  operation  of  automobile-liability  as  affected  by  fact  that  automobile  is  unregis- 
tered.   Koonovsky  v.  Quellette  (Mass.),  1146. 

liability  of  driver  for  negligent  homicide.    People  v.  Falkovitoh   (111.),  1077. 

liability  of  owner  for  injury  to  guest.    Massaletti  v.  Fitsroy   (Mass.),  1088. 

negligence  of  husband  operating  automobile  not  imputed  to  wife.    Virginia  R.  etc 

Co.  y.  Gorsuch  (Va.),  838. 

person  in  charge  of  car  as  dealer  in  automobiles — suffioiency  of  evidence  to  establish. 


Koonovsky  y.  Quellette  (Mass.),  1146. 

"^AVERAGE  WEBKI-T  EABNINGB." 

Meaning  of  "average  weekly  earnings"  as  used  in  workmen's  compensation  act.     Cox  v. 

TroUope  (Eng.),  637.  Anmotated 

Tips  of  railroad  porter  as  part  of  "average  weekly  earnings'*  within  workmen's  compensation 

act.    Great  Western  R.  Co.  v.  Helps  (Eng.),  1120.  Anmotated 


AVOIDANCE  OF  CONTBACTB. 
Bee  Infants. 


Bee  Eminent  Bomain;  Workmen's  Compensation  Aeta. 


Banking  commission — status  and  powers — power  to  bring  action.    American  Southern  Nat. 

Bank  v.  Smith  (Ky.),  050. 
Deposits — special  deposit— rights  as  to  special  deposit — ^priority.    Sawyer  y.  Conner  (Miss.), 

388. 

special  deposit — what  constitutes.    Sawyer  v.  Conner  (Miss.),  388. 

Regulation  under  police  power.    American  Southern  Nat.  Bank  v.  Smith  (Ky.),  050. 
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BSD  OF  8TBIUUMU 
!••  Wi^tfmi  mmI  Waterooimief* 

BENSFICIAI.  ASSOCIATIONS. 

Workmen's  eompensation  acta — receipt  of  benefit  from  beneficial  aasociation  as  affecting 
right  to  compefuation  under  workmen's  compensation  act.  State  v.  District  Court 
(Minn.),  636.  Atmotaied 


See  InsuriMieei  Treats  and  T^mstees;  Workmen's  OompensatioB  Acts. 

BEST  EVIDENCE. 
See  ETidence. 

BUXS  AXD^  XQITES. 

Bona  fide  purchasera— icireumstanoes  putting  on  inquiry.     First  National  Bank  ▼.   Stover 
(N.  Mex.),  146. 

sufficiency  of  evidence  of  good  faith.    First  National  Bank  v.  Stover  (N.  Mex.),  146. 

Extension  of  time  of  payment— construction  of  agreement  to  extend — necessity  of  consent  of 

holder.    First  National  Bank  v.  Stover  (N.  Mex.),  146.  Annotated 

Negotiability — agreement  to  ext^id  time  of  payment  as  affecting  negotiability.     First  Na- 
tional Bank  v.  Stover  (N.  Mex.),  146. 

provision  for  discount  as  affecting  negotiability.    Farmers'  Loan,  etc  Co.  v.  Planck 

(Neb.),  698.  Annotated 

See  also  Gifts. 

BONA  FIDE  PURCHASERS. 
See  Bills  asd  Notes. 

BONBS. 

See  Mwaioipal  Covporatioiis;  Fnblie  Ofteevit 

BOUNDARIES. 
See  Adjoiains  Iiandownere. 

BREACH  or  DUTY. 
See  Neslisenoe. 

BREACH  or  THE  PEACE. 

Unlawful  sale  of  intoxicants  as  breach  of  the  peace.    State  v.  Reichman  (Tsnn.),  889* 
Violence  not  essential  to  breach  of  the  peace.    State  v.  Reichman   (Tenn.),  889. 
What  constitutes  breach  of  the  peace.    State  v.  Reichman  (Tenn.),  889. 

BREACH  OF  WARRANTY. 
See  Warranty. 

BROKERS. 

Commissions — ^joint  contract  of  buyer  and  seller  to  pay  commission — liability  of  party  pre- 
venting sale.    Littlefield  v.  Bowen  (Wash.),  177.  Annotated 

refusal  by  principal  to  convey — sufficiency  of  evidence  of  refusal.    Littlefield  ▼.  Bowen 

(Wash.),  177. 

Performance  by  broker — refusal  of  principal  to  accept  trade — ^necessity  of  tender.    Littlefield 

V.  Bowen  (Wash.),  177. 
Recording  of  contract  by  broker — liability  to  principal  in  damages.     Littlefield  v.  Bowen 

(Wash.),  177. 
Regulation — validity  of  regulation  of  loan  brokera    Wessell  t.  Timberlake  (Ohio),  402. 

BUIIiDING  RESTRICTIONS. 

Public  service  corporations — ^building  restriction  as  binding  public  service  corporation.  Flynn 
V.  New  York,  etc.  R.  Co.   (N.  Y.),  588.  Annotated 

Subsequent  purchasers — building  restriction  as  binding  subsequent  purchaser.  Flynn  v.  New 
York,  etc.  R.  Co.  (N.  Y.),  688. 

Validity  of  building  restrictions  generally.    Flynn  v.  New  York,  etc.  R.  Co.  (N.  Y.),  688.  ' 

BUILDINGS. 

Building  ordinance— validity.    St.  Louis  v.  Nash  (Mo.),  134. 
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BimOEN  OF  PBOOF. 

Accident  insurance — ^burden  of  proving  that  death  did  not  result  from  suicide.  Aetna  Life 
ln8.  Co.  V.  Taylor  (Ark.),  1122. 

Contributory  negligence — suiiiciency  of  instruction  as  to  burden  of  proving  contributory  neg- 
ligence.   Froeming  v.  Stockton  Electric  R.  Co.  (Cai.)  408. 

Fiduciary  relation — burden  of  proving  fairness  of  transaction.  Dawson  v.  National  Life  Ins. 
Co.   (Iowa),  230. 

Gifts — conveyance  by  parent  to  child — ^burden  of  proof  of  undue  influence.  Soper  v.  Cisco 
(N.  J.),  452.  AiMoiaUd 

Insanity — burden  of  proof  as  to  insanity.    James  v.  State  (Ala.),  119. 

Wills — undue  influence — propriety  of  instruction  as  to  burden  of  proof.  Ravenscroft  v.  Stull 
(111.),  1130. 

Workmen's  compensation  acts — burden  of  proving  that  claimant  is  casual  employee.  Victor 
Chemical  Works  t.  Industrial  Board  (111.),  627. 

BirSINBSS.      ' 

BUSINESS  OAFACITT. 

See  Wills. 

BUSINESS  oQMFEnnoir. 

See  Muaicipal  Corporatioiuu 

CANAIiS. 
See  Owners  of  PreaUe 


CANDIDATES. 
See  Eleotlons;  Ubel  and  Slander* 

CARRIERS  OF  PASSENGERS. 

Injury  to  passenger — contributory  negligence — standing  on  platform  or  steps  preparatory  to 

alighting.     Froeming  v.  Stockton  Electric  R.  Co.   (Gal.),  408. 
evidence — admissibility  of  declaration  of  employee  of  carrier.    Froeming  v.  Stockton 

Electric  R.  Go.   (Gal.),  408. 

evidence — sufficiency  of  evidence  to  sustain  recovery  against  carrier.     Froeming  ▼. 


Stockton  Electric  R.  Co.  (Gal.),  408. 

—  instructions — propriety  of  instruction  as  to  negligence  in  alighting  from  moving  car. 

Froeming  v.  Stockton  Electric  R.  Co,   (Cal.),  408. 

instructions — propriety  of  instruction  as  to  presumption  of  negligenoe  from  injury. 


Froeming  v.  Stockton  Electric  R.  Co.  <Cal.),  408. 

—  instructions — ^propriety  of  instruction  as  to  right  of  passenger  to  be  on  step  of  moving 
car.    Froeming  v.  Stockton  (Gal.),  408. 

—  pleading — construction  of  pleading.    Froeming  v.  Stockton  Electric  R.  Co.  (GaL),  408. 


CASUAI*  EBIPLOTEES. 
See  Workmen's  Compensation  Aote. 

CERTAINTY. 
See  Statutes. 

CHARITIES. 

Creation  of  charity— construction  of  instrument  in  favor  of  charity.    Thorp  ▼.  Lund  (Mass.), 

1204. 
necessity  for  use  of  term  "charity."    Thorp  v.  Lund  (Mass.),  1204. 

"or"  construed  as  "and."    Thorp  v.  Lund   (Mass.),  1204. 

purpose  of  instrument — circumstances  to  be  considered.    Thorp  v.  Lund  (Mass.),  1204. 

What  constitutes  charitv — national  or  patriotic  purpose.    Thorp  v.  Lund  (Mass.),  1204. 

scope  of  term  "dkarity."    Thorp  v.  Lund  (Mass.),  1204. 

■  trust  for  maintenance  of  estate  as  charity.    Thorp  v.  Lund  (Mass.),  1204. 


See  Corporations  $  Mnnioipal  Corporatiens. 

"OHIU>.'* 

''Child"  as  including  legitimate  child.    Peerless  Pacific  Co.  y.  Burckhard  (Wash.),  247. 

Annotated 
See  also  Infants. 
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CITIZENSHIP. 

federal  oitizenahip  as  paramount  to  state  citizenship.    Seiectiye  Draft  Law  Cases  (U.  S.)* 


I »       « 


856. 

OUkJME. 

See  Workmen^s  Ooatpensatton  Aots. 

COIXATERAI.  ATTACK. 
See  Public  Service  Commissions. 

COMMERCE. 

4iee  OonstitatioBal  Iaw;  Employers*   LialiiHty  Acts|  Workmen's  Compensation 

Acts. 

COMMISSIONERS. 
See  Eniinent  Domain. 

COMMISSIONS. 

See  Brokers. 

COMMON  ULW. 
See  Eminent  Domain  i  Employers'  Idnbility  Acts. 

COMPENSATION. 

See  Attorneys (  Eminent  Domain;  Ezecntors  and  Administrators |  Pnblie  Ofteers; 

Workmen's  Compensation  Acta* 

COMPETITION. 
See  Municipal  Corporations* 

COMPUONT. 
See  Pleading* 

COMPOITNDING  OF  INTEBEST. 
See  Interest. 

«  CONCEALMENT  OF  FACTS* 

See  Antenuptial  Asreements* 

CONDITIONAL  SALES. 

Right  of  conditional  vendee  to  recoTer  damages  for  breach  of  warranty.    Peuser  ▼.  Marsh- 
(N.  Y.),  913.  AsMMtated 

See  Wills. 

CONDUCT. 
See  Divorce;  Jury;  Trial* 

CONFLICT  OF  LAWS. 

Inheritance  by  adopted  child — ^what  law  governs.    Brewer  ▼.  Browning  (Miss.),  1013 

See  also  Actions;  Employers'  Liability  Acts;  Workmen's  Compensation  Acts. 

CONGRESS. 

Power  of  Congress  to  punish  for  contempt — ^nature  and  extent  of  power.    Marshall  v.  Gordon 
(U.  S.),  371.  Annotated 

CONSCRIPTION, 
See  War. 

CONSENT* 

See  Bills  and  Notes. 

CONSIDERATION. 

See  Warranty. 

CONSOLIDATION  OF  ACTIONS* 
See  Meekanics'  Liens. 
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CONSPI&ACT. 

Admissibility  of  declar^tiauB  of  coconspirators — proof  of  conapixa^  m  prexe^iiisite  to  ad- 
nuBBion  in  evidence.    Hitchman  Goal,  etc.  Co.  ▼.  Mitchell  (U.  S.),  461. 

CONSTIT  U  TiONAIt  ULW. 

Banks — ^regulation  under  police  power.    American  Southern  Nat.  Bank  y.  Smith  (Ky.),  959. 

Buildings — ^validity  of  building  ordinance.    St.  Louis  v.  Nash  (Mo.),  134. 

Citizenship — federal   citizenship  as   paramount  to  state  citizen^ip.     Selective  .Draft  Law 

Cases  (U.  S.),  856. 
Conunerce — regulation  of  commerce  under  police  power.    New  Orleans  ▼.  Toca  (La.),  1032. 
Construction  of  constitution — contemporaneous  construction.    Fergus  ▼.  Brady  (111.),  220. 
Contracts — liberty  of  contract  as  absolute  right.    Pittsburgh,  etc.  R.  Co.  ▼.  'KAnmey  (Ohio),. 

286. 

public  policy  as  affecting  validity  of  contract.     Pittsburgh,  etc.  R.  Co.  v.  Kinney 

(Ohio),  286. 

statute  prohibiting  letting  of  public  contract  to  nonresidents — ^validity.     State  ▼ 

Senatobia  Blank  Book,  etc.  Co.  (Miss.),  953. 

Electricity — separation  of  electric  wirea — ^power  of  public  service  commission  to  order.    West- 
em  Union  Tel.  Co.  v.  Burlington  Traction  Co.   (Vt.),  841.  Annotated 
Food — legislative  power  to  regulate.    New  Orleans  v.  Toca  (La.),  1032. 

regulation  of  ice  cream — validity.    New  Orleane  v.  Toca  (La.),  1032. 

Intoxicating  liquors — re^^ation  of  transportation — ^validity.    Kansas  City  v.  Jordan  (Kan.)^ 

273. 
Liberty  of  speech  and  of  press — construction  of  constitutional  provision.    In  re  Hayes  (Fla.),. 

936. 
Loan  brokers — chattel  loans — validity  of  regulation.    Wessell  v.  Timberlake  (Ohio),  402. 
Master  and  servant — workmen's  compensation  act — ^validily  of  Illinois  act.    Victor  Chemical 

Works  V.  Industrial  Board  (111.),  627. 

workmen's  compensation  act — ^validity  of  Kentucky  act.     Greene  y.  Caldwell   (Ky.), 

604.  Annotated 

workmen's  compensation  act — validity  of  Washington  act.     Stertz  v.  Industrial  Ins. 


Commission  (Wash.),  354. 
Municipal   corporations--debt   limit — computation    of    indebtedness — interest   on    municipal 

bonds  as  factor.    O'KeUr  v.  Sartain  (Ala.),  593.  Annotated 
debt  limit— computation  of  indebtedness — ^time  as  of  which  indebtedness  is  computed. 

O'Rear  v.  Sartain  (Ala.),  593. 

debt  limit — computation  of  indebtedness — ^unissued  bonds  as  part  of  present  indebted- 


ness.   O'Rear  v.  Sartain  (Ala.),  593. 

debt  limits— effect  of  exceeding  limit — validity  of  tax  for  payment.    O'Rear  v.  Sartain 


(Ala.),  593. 

Police  power — ^nature  and  scope.    Wessell  v.  l!imberlake  (Ohio),  402. 

Railroads — order  of  public  service  commission  requiring  station  at  particular  plaee — ^reason- 
ableness of  order.    Mississippi  R.  Com.  v.^Mobile,  etc.  K  Co.  (Miss.),  828. 

Smoke — ^validity  of  regulatory  ordinance.    People  v.  Detroit^  etc.  Ferry  Co.  (Mftc)&.),  170. 

Annotated 

Statutes — certainty — statute  held  not  void  for  uncertainty.    State  v.  Linn  (Okla.),  139. 

—. construction  of  statute  in  favor  of  validity.     Victor  Chemical  Works  v.  Industrial 

Board  ( 111. ) ,  627. 

presumption  in  favor  of  validity  of  statute.     Victor  Chemical  Works  v.  Industrial 


Board  (111.),  627;  New  Orleans  v.  Toca  (La.),  1032, 
—  repeal  of  repealing  act  as  reviving  repealed  statute.  Manchester  Township  Super- 
visors V.  Wayne  County  Commissioners  (ra.),  278.  Annotated 
-wisdom  of  statute — ^judicial  review.    State  v.  Seiatobia  Blank  Book,  etc.  Co.  (Miss.),. 


963;  Masses  Pub.  Co.  v.  Patten  (U.  S.),  999. 
Taxation — property  used  for  religious  purposes  as  exempt  from  taxation.     Commcmwealth 

V.  First  Christian  Church  (Ky.),  525. 
War— conscription — ^validity  of  federal  act.    Selective  Draft  Law  Cases  (U.  S.),  856. 

espionage — ^validity  of,  federal  act.    Masses  Pub.  Co.  v.  Patten   (U.  8.),  999. 

Annotated 
Waters  and  watercourses — grant  of  land  under  navigable  water — power  of  state  to  make 

grant.    People  v.  Steeplechase  Park  Co,  (N.  T.),  1099.  Annotated 

Witnesses — privilege — demand  on  accused  for  production  of  papers  as  violation  of  privilege. 

People  V.  Gibson  (N.  Y.),  509. 

See  also  Public  OAoers. 

CONSTRUCTION. 

See  Amandments;-  Bills  and  Notes;   Charities;   Oonstitutional   Xiaw;   Ooatraets; 
Pleadins;  Statatesi  Warraatj;  Workmen's  Compensation  Acts. 

OON1!BMPOBANEOUS  OONSTR17CT:|ON. 
See  Oonstitutional  Iiaw. 
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COVTEMFT. 

GongreM — ^power  lo  pnnfah  far  oontenipt— nature  and  extent  of  power.    Mawhall  ▼.  Grordon 
(U.  6.),  371.  Aimataied 

Inherent  power  of  court  to  punish  for  contempt.    In  re  Hayes  (Fla,),  938. 
Newspaper  publication  as  contempt.    In  re  Hajes  (Fla.),  936. 

CONTEST. 
8m  Willa. 

CONTINOENT  REBfACfBEBS. 

See  Bemaiadem  and  BeTeraioma* 

CONTINUANCE. 
See  Appeal  and  Errasf  TriaL 

CONTINUANCE  IN  SEBVICB. 
See  Master  amd  Seorramt. 


CONTINUING>  WARBANTTt 
Sm  Wanaatj. 


CONTRACTOBS. 
See  Meeliaaies'  Xieaa. 

CONTBACTS. 

Construction— contract  for  future  support — place  of  support.    Soper  ▼.  Cisco  (N.  J.),  452. 
promise  to  pay  "all  debts."    Silver  King  Coalition  Mines  Co.  v.  Silver  King  ConaoL 

Min.  Co.  (U.  8.),  571. 
Implied  contracts — services  by  member  of  family.     Holstein  v.  Benedict  (Hawaii),  941. 
Rescission — contract  for  future  support — right  to  rescind  after  part  performance.    Soper  ▼. 

Cisco  (N.  J.),  452. 
Termination — contract   for   exchange  of   property — reasonable  time   implied.     Littlefield   v. 

Bowen   (Wash.),  177. 
Validity — antenuptial  agreements— concealment  of  facts  as  affecting  validity.     Stratton  v. 

Wilson   ( Ky. ) ,  917. 

antenuptial  agreements — contract  favored  in  law.    Stratton  v.  Wilson  (Ky.),  917. 

antenuptial  agreements— effect  of  partial  invalidity.    Stratton  v.  Wilson  (Ky.),  917. 

Annotated 

antenuptial  agreements — ^provision  contemplating  divorce  as  affecting  validity.    Strat- 
ton V.  Wilson  (Ky.),  917. 

intoxicating  liquors — validity  of  sale  of  liquor  with  knowledge  of  purpose  to  resell 


illegally.    Paul  Jones  ft  Co.  v.  Wilkins  (Tenn.),  977.  Annotated 

—  liberty  of  contract  as  absolute  right.    Pittsburgh,  etc.  R.  Co.  v.  Kinney  (Ohio),  286. 

master  and  servant — validity  of  contract  limiting  liability  of  master.     Pittsburgh^ 


etc.  R.  Co.  V.  Kinney  (Ohio),  286. 
—  public  contracts — ^validity  of  statute  prohibiting  letting  to  nonresidents.     State  v. 
Senatobia  Blank  Book,  etc.  Co    ( Miss  ) ,  953. 

public  policy  as  affecting  validity  of  contract.     Pittsburgh,  etc.  R.  Co    v.  Kinney 


(Ohio),  286. 

■  states — ^validity  of  contract  exceeding  appropriation     Fergus  v.  Brady  (111.),  220. 

See  alao  Actional  Bills,  and  Notes;  Brokers;  Building  Bestrietions;  Corpora- 
tions; Infants;  Marriage;  Master  and  Servant;  Parent  and  CUld;  Sales; 
Telegrapha  and  Tolephonea^ 

CONTBIBirrOBT  NEGUGENCE. 

Carriers  of  passengers — contributory  negligence  of  passenger — propriety  of  instruction  as  to 

alighting  from  moving  car.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 
contributory  negligence  of  passenger — standing  on  platform  or  steps  preparatory  to 

alighting.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 
Instructions — sufficiency   of   instruction   as   to   burden   of    proving   contributory   negligence. 

Proving  V.  Stockton  Electric  R.  Co.  (Cal.),  408. 
Master  and  servant— contributory  negligence  of  servant — using  unsafe  appliance.     Shaugh- 

nessy  v.  Northland  Steamship  Co.   (Wash.),  655. 

CONVBB8IOK. 

See  Equitable  ConToraioa. 

Ann.  Cas.  1918B. — 77. 
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CORONERS. 

Workmen's  compensation  acts — admissibility  in  evidence  of  yerdict  of  coroner's  jury.  Victop 
Chemical  VVorUs  v.  Industrial  Board  (111.),  627. 

GOBPORATIOKS. 

Charter — construction  of  debt  limit  provision.    American  Nat.  Bank  y.  Smith  (Ky.),  959. 

Annotated 

quo  warranto  as  remedy  for  violation  of  charter.     State  v.  Senatobia  Blank  Book, 

etc.  Co.   (Miss.),  953. 

Contracts — what  are  ''ultra  vires  contracts,"  American  Southern  Nat.  Bank  v.  Smith  (Ky.), 
959. 

Libel  or  slander  of  corporation — what  constitutes.  Axton  Fisher  Tobacco  Co.  v.  Evening 
Post  Co.    (Ky.),  560. 

Officers — purchase  of  stock  by  director  as  alfeeted  by  fiduciary  relation  to  stockholder.  Daw- 
son V.  National  Life  Ins.  Co.   (Iowa),  230.  Annotated 

Stock  and  stockholders — relation  of  stockholders  to  corporation.  Dawson  v.  National  Life 
Ins.  Co.   (Iowa),  230.  • 

subscription  to  stock — fraud  on  subscriber — waiver   by   delay.     Heiskell  v.   Morris 

(Tenn.),  1134. 

subscription  to  stock — issue  of  new  stock — right  of  stockholder  to  preference  in  sub- 
scribing.    Schmidt  v.  MarConi  Wireless  Tel.  Co.   (N.  J.),  131.  Annotated 

subscription  to  stock — liability  on  subscription  as  affected  by  failure  to  subscribe 

entire  amount.    Heiskell  v.  Morris   (Tenn.),  1134.  Annotated 

subscription  to  stock — right  of  promoters  to  subscribe.    Heiskell  v.  Morris   (Tenn.), 


1134. 

See  also  Emineat  Domain;  Public  Serrice  ConuniMioaai  Pvblie  Sorriee  Cos^ 
poratioiM. 

CORRECTION. 
See  Judsments* 

COSTS. 

Divorce— expenses  of  proceeding  before  commissioner  as  taxable  costs.     Hiecke  ▼.  Hiecke 
(Wis.),  497. 
See  also  Ezeoutors  and  Adniinifltrators. 

COUNSEL  FEES. 
See  Ezecntors  and  Administrators. 

COUNTIES. 

Officers — control  of  discretion  by  injunction.    O'Rear  v.  Sartain  (Ala.),  693. 

COURSE  OF  CONDUCT. 

See  DiTorce. 

COURSE  OF  EMPLOYMENT. 
See  Workmen's  Compensation  Acts. 

COURTS. 

Actions — ^power  of  court  to  enjoin  proceeding  in  another  state.  American  Express  Co.  ▼.  Fox 
(Tenn.),  1148.  Annotated 

Constitutional  law — wisdom  of  statute — judicial  review.  State  v.  Senatobia  Blank  Book,  etc. 
Co.   (Miss.),  963;  Masses  Pub.  Co.  v.  Patten    (U.  S.),  999. 

Contempt — inherent  power  of  court  to  punish.     In  re  Hayes  (Fla.),  936. 

newspaper  publication  as  contempt.     In  re  Hayes  (Fla.),  936. 

Decisions — federal  decision  as  binding  state  court.  Shaughnessy  v.  Northland  Steamship  Co. 
(Wash.),  655. 

rules  of  decision — ^following  other  jurisdictions.    Northcut  v.  Church  (Tenn.),  545. 

Disbarment  of  attorney — ^jurisdiction  of  court  of  chancery.    In  re  Hahn   (N.  J.),  830. 
Eminent  domain — ^jurisdiction  of  proceeding  to  enforce  award.     Brackett  v.  Commonwealth 

(Mass.),  863. 

jurisdiction    over    commissioners    to   assess    damages.      Brackett    v.    Commonwealth 

(Mass.),  863. 

Judicial  notice — insanity — ^judicial  notice  of  inheritable  nature  of  insanity.  James  v.  State 
(Ala.),  119. 

mortality  tables — judicial  notice  of  mortality  tables.    Froemlng  v.  Stockton  Electric 

R.  Co.   (Caf.),  408.  Annotated 

navigable  waters — ^judicial  notice  of  navigable  character  of  stream.    Wear  v.  Kansas 


(U.  S.),  586. 
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OOIFRT8  —  Cmitiniied* 

-Judioial  notioe— ^public  serrioe  corporations — ^judicial  notice  of  charter  of  pabUc  aerriee  cor- 
poration.    Western  Union  Tel.  Co.  v.  Burlington  Traction  Co.   (Vt.),  841. 

Public  service  commissions — ^judicial  review  of  order  of  commission — power  of  court  of  equity. 
Sayers  v.  Montpelier,  etc.  K.  Co.  (Vt),  1050. 

Stare  decisis — power  to  overrule  previous  decision.    Brewer  v.  Browning  (Miss.),  1013. 

'• —  propriety  of  overruling  previous  decision.    Brewer  v.  Browning  (Miss.),  1013. 

Trusts  and  trustees — removal  of  trustee — jurisdiction  of  court  of  chancery.     Maydwell  v. 
Blaydwell  (Tenn.),  1043. 

Wills — ^jurisdiction  of  city  court  over  will  contest.    Kavenscroft  v.  Stull  (lU.),  1130. 

Workmen's  compensation  acts — construction  of  act — depriving  court  of  jurisdiction.     Stertz 
y.  Industrial  Ins.  Conmiission  (Wash.),  354. 

Bee   mleo    Appeal    and   Error)    Appearance;    Ezeeutem    and   Admiaiatratorss 
Pleadlmg;  RemcTal  of  Causes;  Trial;  T^vste  amd  Tmateee, 


COVENANTS. 
See  Bnildiug  Bestrictloiis;  Master  amd  Serramt. 


See  V7itiiesses. 

CREDITORS. 
See  Life  lasiiranoe. 

CRIMIKAI.  UkW. 

Argument  of  coimsel — stating  penalty  for  crime  as  proper  argument.     State  ▼.  Tetrault 

(N.  H.),  425. 
Army  and  navy — ^pledge  of  public  property  by  soldier—criminal  liability  of  civilian  receiving 

property.    Bolland  v.  United  States  (U.  S.),  520.  Annotated 

Bresich  of  the  peace — violence  not  essential  to  breach  of  the  peace.     State  v.  Reichman 

(Tenn.),  889. 

what  constitutes  breach  of  the  peace.     State  v.  Keichman   (Tenn.),  889. 

Disorderly  houses — saloon  run  in  violation  of  law  as  disorderly  house.     State  v.  Reichman 

(Tenn.),  889. 
Embezzlement — evidence — embezzlement  by  executor — admissibility  of  evidence  of  revocation 
of  letters.    People  v.  Gibson  (N.  Y.),  509. 

indictment---sufficiency  of  indictment  for  embezzlement  by  executor.    People  v.  Gibson 

(N.  Y.),  509. 

Homicide— evidence — admissibility  of  evidence  as  to  insanity  of  relatives.     James  v.  State 
(Ala.),  119.  Annotated 

evidence — admissibility  of  evidence  as  to  mental  condition  of  accused  on  prior  occa- 
sion.   James  v.  State  (Ala.),  119. 

evidence — admissibility  of  evidence  of  conduct  and  condition  of  accused  associated 

with  present  drunkenness.    James  v.  State  (Ala.),  119.  i 

—  evidence — admissibility  of  evidence  of  intoxication  of  accused.    James  v.  State  (Ala.), 

119. 

evidence — admissibility  of  opinion  of  witness  as  to  insanity  of  accused.     James  v. 

State  (Ala.),  119. 

evidence — ^burden  of  proof  as  to  insanity  of  accused.    James  v.  State  (Ala.),  119. 

evidence — sufficiency  of  evidence  to  sustain  verdict  of  guilty.     Chilton  v.  Common- 


wealth (Ky.),  851. 

—  indictment — recklesa  driving   of    automobile — sufficiency    of   indictment.      People   v. 
Falkovitch  (III.),  1077. 

insanity  as  defense — ^test  of  irresponsibility — ^knowledge  of  consequences.     James  v. 


State  (Ala.),  119. 

—  instructions — instructions  as  to  insanity  properly  refused.     James  v.  State   (Ala.), 

119. 

instructions — propriety   of   instruction   on   self-defense.     Chilton   v.   Commonwealth 


(Ky.),  861. 

—  instructions — ^reckless  driving  of  automobile— inaccurate  instruction  cured  by  other 
instruction.    People  v.  Falkovitch  (111.),  1077. 

instructions — ^reckless  driving  of  automobile — instruction  not  applicable  to  evidence 


—prejudicial  effect.     People  v.  Falkovitch   (111.),  1077. 
Intoxicating  liquors — ^breach  of  the  peace — unlawful  sale  of  intoxicants  as  breach  of  the 

peace.    State  v.  Reichman  (Tenn.),  889. 
duty  of  officer  to  arrest  for  threatened  violation  of  law.    State  v.  Reichman  (Tenn.), 

889. 
duty  of  sheriff  with  respect  to  unlawful  sale  of  intoxicants.     State  v.  Reichman 

(Tenn.),  889. 

evidence — admissibility  of  evidence  of  sales  by  bartender.     People  y.  Elliott   (111.), 


391. 
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CrRTTMrnfA]^  XUi W  —  0«»tlMi«d. 

Intwcating  liqnorsf-^evidenee — sufficiency  of  evidence  of  illegal   sale.     People  v.   Elliott 

(111.),  391. 

instructions — certain  instructions  held  to  be  applicable.    People  ▼.  Elliott  (Ill.)f  391. 

Rape— evidence — admissibility  of  evidence  as  to  conduct  of  prosecutrix  with  others,     i^tate 

V.  Tetrault  (N.  H.),  426. 

evidence — admissibility  of  evidence  as  to  subsequent  familiarities  with  prosecutrix. 

State  V.  Tetrault  (N.  H,),  425. 

Reasonable  doubt — necessity  of  proving  defendant's  guilt  beyond  reasonable  doubt.    State  ▼. 

Tetrault   (N,  H.),  425. 
Rights  of  accused— demand  on  accused  for  production  of  papers  as  violation  of  privilege. 

People  V.  Gibson  (N.  Y.),  609. 
Sentence   and   punishment — cruel   and   unusual   punishment — what   constitutes.     People    ▼. 

Elliott   (111.),  391.  Afuwtated 

error  in  sentence — remand  by  appellate  court  for  proper  sentence.     People  v.  Elliott 

(111.),  391. 

form  of  sentence — conviction  on  several  coimts.    People  v.  Elliott  (Ill.)f  391. 

review  of  sentence  on  appeal.    People  v.  Elliott  (111.),  391. 


Trial — proof  of  venue — sufficiency.    People  v.  Elliott  (HI.),  391. 

Unlawful  assembly — ^what  constitutes — audience  at  Sunday  moving  picture  show.  People  v. 
Dixon  (Mich.),  385.  Annotated 

See  alae  Appeal  and  Error;  Muaioipal  Corporattemi;  SkerlCs  amd  Constabli 

CB088-£XAMINATIOK. 
See  Witfti 


CROSSINGS. 
See  Bailreada* 

CRUEL  FUKISKMEirr. 
See  Sentence  and  Pnnishment. 

CRUELTY. 
See  0lTeree. 

CUSTODY. 

See  Jnry;  Parent  and  Child. 

DAMAGES. 

Conditional  sales — right  of  conditional  vendee  to  recover  damages  for  breach  of  warranty. 

Peaser  ▼.  Marsh  (N.  Y.),  913.  Annotated 

Eminent  domain — cost  of  removing  personalty  from  premises  as  element  of  compensation. 

St.  Louis  v.  St.  Louis,  etc.  R.  Co.  (Mo.),  881.  Annotated 

estoppel  to  assert  damage.    Brackett  v.  Commonwealth  (Mass.),  863. 

evidence  of  value — admissibility  of  certificate  of  incorporation.  Brackett  v.  Common- 
wealth (Mass.),  863. 

evidence  of  value — admissibility  of  tax  returns.    Brackett  v.  Commonwealth  (Mass.), 

863. 

evidence  of  value — certain  evidence  held  not  admissible  as  admission.     Brackett  y. 


Commonwealth  (Mass.),  863. 

—  injury  not  actionable  at  common  law — award  by  state  not  precluded.     Brackett  ▼. 

Commonwealth  (Mass.),  863. 

loss  of  profits  of  business  as  element  of  damage.    Brackett  v.  Commonwealth  (Mass.), 


863.  Annotated 

Excessiveness — death  by  wrongful  act — what  is  excessive  verdict.     Froeming  v.   Stockton 

Electric  R.  Co.  (Cal.),  408. 
Exemplary  damages — elements  considered — wealth  of  defendant.    Dwyer  v.  Libert  (Ida.),  973. 
when  pleading  suificient  to  warrant  recovery  of  exemplary  damages.    Dwyer  v.  Libert 

(Ida.),  973. 
Libel  and  slander — loss  of  election  as  element  of  damage.    Taylor  v.  Moeeley  (Ky.),  1125. 

Atmotaied 
— —  necessity  of  proving  special  damages  in  case  of  libel  not  actionable  per  se.    Taylor 

V.  Moseley  (Ky.),  1125. 
Minerals — extraction  of  ore  by  one  tenant — measure  of  damages.     Silver  King  Coalition 

Mines  Co.  v.  Silver  King  Consol.  Min.  Co.  (U.  S.),  571.  Aimotaied 


See  Acoident  Insnramee* 
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DBATH  BT  WmOK«njI.  ACT. 

Damages— ezceaaiveiiess  of  damages.    Froemiiig  ▼.  Stockton  Electric  R.  Co.  (CaL),  408. 


M—  CorpoHiHo— I  llwBleipal  Osv^imtio: 

DEBTOR  ABD  OBBDITOB. 
Ba^  I.ifa 


•ae  AU  IMbta. 


DBOliAJItATIOBfl. 

See  Adniasloaa  and  Deelaratio; 


See  Injnaetioaa;  Judcat^Ata. 


Consideration — future  support  as  valuable  consideration.    Soper  v.  Cisco  (K.  J.)*  452. 

Mental  capacity  of  grantor — ^test.    SSoper  v.  Cisco  (K.  J.),  452. 

Parent  and  child— conveyance  by  parent  to  child — presumption  and  burden  of  proof  of  undue 

influence.    Soper  v.  Cisco  (X.  J.),  452.  Annotaled 

See  also  BeaeissioBy  Caaeellatlam  and  BeffamiAtloa. 

BB  FACTO  OinCBBS. 
See  P«blie  OiSeera. 

BBTBOTS. 
See  Streets  and  Hiskways. 

DEFINITIOKS. 
See  Statatea;  W«isda  and 


See  Keslisemee. 

DE  JUBE  OFFIOEBS. 
See  PvbUe  OAeera. 


See  Fraud. 

BELIBIUM  TBEMEKS. 
See  Admissions  and  Deelaratio: 


•xi** 


See  Pleading. 


DEFEHBEKTS. 
See  Workmen*s  Compensation  Aeta. 

BEFOSm* 


DESCENT  ABB  BMTBIBUTION. 

Adopted  child — ^what  law  governs  inheritance  by  adof^ted  child.    Brewer  ▼.  Browning  (Miss.), 
1013. 

DIUOEKCB. 
See  Hew  Trial. 

BIBECTIOK  OF  VBBBICT. 

Bee  verdiev* 
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See  AttonMjB* 


8ee  llwiter  mm4k  Bcwamt. 

DISCOUNT. 
See  Bille  and  Notes. 

DISCBETION. 
See  County  Ofieem;  Tsial;  Veterans. 

DISEASE. 

Workmen's  compensatioii  acte — disease  as  accident — fall  of  driver  froaa  hack.     Carroll  t. 

What  Cheer  Stables  Co.  (R.  I.),  346.  Annotated 
disease  as  accident — suicide  ftrom  supervening  Insanity.     Witkers  v.  London,  etc  R. 

Co.   (£ng.),  341.  Annotated 

disease  as  accident — typhoid  from  impure  drinking  water.     Vennea  v.  New  Dells 


Lumber  Co.   (Wis.),  293.  Annotated 

DISmSSAIi. 
See  Appeal  and  Error. 

DISOBEDIENCE. 
See  Worlnaen's  Contpensation  Aets. 

DISOBDEBIiT  HOITSES. 

Saloon  run  in  violation  of  law  as  disorderly  house.    State  v.  Reiehman  (Tenn.),  889. 

DISQUAXIFICATION. 
See  Jnry. 

DIVORCE. 

Alimony — amount  of  allowance — allowance  held  proper.    Hiecke  y.  Hiecke  (Wis.),  497. 
Antenuptial  agreements — provision  contemplating  divorce  as  affecting  validity.     Stratton  ▼. 

Wilson   (Ky.),  917. 
Continuance  in  divorce  case — absence  of  party  as  ground.    Neven  v.  Neven  (Nev.),  1083. 

Annotated 
Costs — expenses  of  proceeding  before  commissioner.    Hiecke  v.  Hiecke  (Wis.),  497. 
Grounds  for  divorce — conduct  of  spouse  as  cruelty  warranting  divorce.     Hiecke  v.  Hiecke 

(Wis.),  497.  Annotated 
habits  of  spouse  as  cruelty  warranting  divorce.    Cunningham  v«  Cunningham  (Midu), 

478.  Aimotated 

Recrimination  as  defense — ^rule  stated.    Hiecke  v.  Hiecke  (Wis.),  497. 
Remarriage  after  divorce — right  to  custody  of  child.    Cain  v.  Gamer  (Ky.),  824. 

validity  of  marriage  within  proscribed  time  after  divorce.     Peerless  Pacific  Co.  v. 


Burckhard  (Wash.),  247. 


DRINKING  IMPURE  WATER. 
See  Disease. 


See  Disease. 

DRUNKENNESS. 
See  Homieidei  Wills;  Workmen's  Compensation  Aets. 

DURESS. 
See  Payment. 

EARNINGS. 
See  ATorase  Weekly  Earnings. 

EIJBCTION. 
See  Eqnitable  Election;  Workmen's  Compensation  Acts. 
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XXJSOTZON  OF  REM£DIE8. 

Attaehment — ^right  to  dismias  attachment  and  proceed  in  equity.    Kiehans  v.  G.  B.  Barker 
Construction  Co.  (Tenn.)»  23. 

ELECTIONS. 

Local  option  election — ^proof  of  result — record  book  as  prima  facie  evidence.    People  v.  Elliott 
(111.),  391. 

Result  of  election — ineligibility  of  candidate  receiving  majority  vote — ^rights  of  minority  can- 
didate.   Woll  V.  Jensen  (N.  Dak.),  082. 
H—  Libel  amd  Slander. 


ELECTRICITT. 

Municipal  corporations — power  to  compete  with  citizen — sale  of  fixtures  in  connection  with 
operation  of  electric  lighting  plant.    Andrews  v.  South  Haven  (Mich.),  100.      Annotated 

Separation  of  electric  wires — power  of  public  service  commission  to  order.  Western  Union 
Tel.  Co.  v.  Burlington  Traction  Co.  (Vt),  841.  Annotated 


Evidence — embezzlement  by  executor — admissibility  of  evidence  of  revocation,  of  letters.    Peo- 

pie  v.  Gibson  (N.  Y.),  509. 
Indictment — sufficiency  of  indictment  for  embezzlement  by  executor.     People  v.  Gibson   (N. 

Y.),  509. 

EMINENT   POMAIK. 

Commissioners  to  assess  damages, — jurisdiction  over  commissioners.     Brackett  v.  Common^ 

wealth  (Mass.),  863. 
Commissioners  to  assess  damages — status  as  federal  officers.     Brackett  v.   Commonwealth 

(Mass.),  863. 
Compensation — cost  of  removing  personalty  from  premises  as  element  of  compensation.     St. 

Louis  v.  St.  Louis,  etc.  R.  Co.  (Mo.),  881.  Annotated 

estoppel  to  assert  damage.    Brackett  v.  Commonwealth  (Mass.),  863. 

evidence  of  value — admissibility  of  certificate  of  incorporation.     Brackett  v.  Common- 


wealth  (Mass.),  863. 
-evidence  of  value — ^admissibility  of  tax  returns.    Brackett  v.  Commonwealth   (Mass.),. 


863. 
-evidence  of  value — certain  evidence  held  not  admissible  as  admission.     Brackett  ▼. 


Commonwealth   (Mass.),  863. 
—  injury  not  actionable  at  common  law — award  by  state  not  precluded.     Brackett  v. 
Commonwealth   (Mass.),  863. 
-loss  of  profits  of  business  as  element  of  damages.    Brackett  v.  Commonwealth  ( Mass. ) ,. 


863.  Annotated 

Procedure — effect  of  admission  of  incompetent  evidence.    Brackett  v.  Commonwealth  ( Mass. ) ,. 

863. 
form  of  award — separate  statement  of  items.    Brackett  v.  Commonwealth    (Mass.),. 

863. 

jurisdiction  of  proceeding  to  enforce  award.    Brackett  v.  Commonwealth  (Mass.),  863. 

report  of  commissioners — to  what  court  made.    Brackett  v.  Commonwealth   (Mass.),. 


863. 

—  review  of  decision  of  commissioners.    Brackett  v.  Commonwealth  (Mass.),  863. 


See  Workmeii**  Compeiisatlon  Acta* 

EMPLOYERS*  LIABIUTT  ACTS. 

Federal  employers'  liability  act — act  as  exclusive  of  state  regulation.    Erie  R.  Co.  ▼.  Winfield 

(U.S.),  662. 
employees  within  act — employee  clearing  wreckage  from  track.     Southern  R.  Co.  v. 

Puckett  (U.  S.),  69.  Annotated 

employees  within  act — engineer  of  switch  engine.    Erie  R.  Co.  ▼.  Winfield  (U.  S.),  662. 

.employees  within  aet— machinist  in  roundhouse.    Minneapolis,  etc.  R.  Co.  v.  WinterR 

(U.  S.),  54.  Annotated 

employees  within  act — ^necessity  for  existence  of  relation  of  master  and   servant. 


Chesapeake,  etc.  R.  Co.  v.  Harmon's  Administrator  (Ky.),  41.  Annotated 

—  judgment  denying  recovery  as  precluding  remedy  under  state  law.    Chesapeake,  etc. 
R.  Co.  V.  Harmon's  Administrator   (Ky.),  41.  i 

—  removal  of  cause  from  state  to  federal  court.    Southern  R.  Co.  v.  Puckett  (U.  S.),  69, 
review — applicability  of  act — saving  question  for  review.    Minneapolis,  etc.  R.  Co.  v» 


•Winters  (U.  S.),  64. 
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BMPIiOTBM'  TJABTTityy  AON  —  Gontlniied. 

Federal  employeni'  liability  act — review— decision  on  appeal— detenniniBg  rights  at  cumiiMWi 
law.    Oheeapeake,  etc.  R.  Co.  y.  Harmon's  Administoator  (Ky.),  41. 

review — ^review  by  federal  court  of  state  decision.    Southern  B.  Co.  ▼.  Puckett  (U.  8.), 


69. 


BMPtiOlTMEliT. 
Soe  Workflicis's  O#m9eM0Atl<»li  A»tM» 


ENFOBCQIENT  OF  UkWS. 
See  Publie  Oftcem;  St*tea. 

EQUITABIf   pOKVEBSIOK. 

Reconversion — how  aeoomplished.    Chambers  v.  Preston  (Tann.),  428. 

Testamentary  direction  for  future  sale  as  operating  to  convert  realty  into  personalty.    Qiana- 
bers  V.  Preston  (Tenn.),  428. 

EQUITABIfS  BIiBOnOK. 

Election  by  widow  to  take  under  will  as  affecting  right  to  intestate  property.    Compton  ▼. 
Akers  (Kan.),  983.  Anmotated 

See  Courts. 

JBSPIOKAGE. 
See  War. 

ESTATES. 
See  WUla. 

ieSTOPPEL. 

Adjoining  landowners — hedge  fence — invoking  doctrine  of  estoppel  to  establish  ownership. 

Wideman  v.  Faivre  (Kan.)^  1168. 
Eminent  domain — estoppel  to  assert  damage.    Brackett  v.  Conmion wealth  (Mass.),  863. 

EVIDEKGE. 

Admissions  and  declarations— carriers  of  passengers — injury  to  passenger — admissibility  of 
declaration  of  employee  of  carrier.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.).  408. 

conspiracy— declarations  of  coconspirators — ^proof  of  conspiracy  as  prerequisites  to 

admission.    Hitchman  Coal,  etc.  Co.  v.  Mitchell  (U.  S.),*  461. 

eminent  domain — certain  evidence  held  not  admissible  as  admission  of  value  of  prop- 
erty taken.    Brackett  v.  Commonwealth  (Mass.),  863. 

workmen's  compensation  acts — admissibiUty  of  declaration  of  employee  while  suffering 

from  delirium  tremens.    Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  540. 

workmen's  compensation  acts — admissibility  of  employee  as  to  cause  of  injury.    Car- 


roll V.  Knickerbocker  Ice  Co.  (N.  y.),  540. 

Agcr— testimony  as  to  age  of  another — ^admissibility.    State  v.  Tetrault  (N.  H.),  425. 

testimony  as  to  person's  own  age — admissibility.    State  v.  Tetrault  (N.  H.),  426. 

Amioto^ed 

Best  and  secondary  evidence — proof  of  title  to  real  estate.    Littlefield  v.  Bowen  (Wash.),  177. 

Burden  of  proof — accident  insurance — burden  of  proving  that  death  did  not  result  from 
suicide.    Aetna  Life  Ins.  Co.  v.  Taylor  (Ark.),  1122. 

■  contributory  negligence — ^sufficiency  of  instruction  aa  to  burden  of  proving  contribu- 

tory negligence.    Froeming  v.  Stockton  Electric  H.  Co.  (Cal.),  408. 

fidudary  relation — burden  of  proving  fairness  of  transaction.     Dawson  ▼.  National 


Life  Ins.  Co.  (Iowa),  230. 

—  gifts — conveyance  by  parent  to  child — burden  of  proof  of  undue  influenoe.    Soper  v. 
Cisco  (N.  J.),  462.  Annotated 

—  insanity — burden  of  proof  as  to  insanity.    James  v.  State  (Ala.),  119. 
wills — undue  influence — ^propriety  of  instruction  as  to  burden  of  proof.    Ravenscroft 


V.  StuU  (111.),  1130. 
workmen's  compensation  acts — burden  of  proving  that  claimant  is  casual  onployee. 

Victor  Chemical  Works  v.  Industrial  Board  (IlL),  627. 
Embezzlement — embezzlement  by  executor — ^admissibility  of  evidence  of  revocation  of  letters. 

People  V.  Gibson  (N.  Y.),  609. 
fiminent  domain — effect  of  admission  of  incompetent  evidence.     Brackett  v. .  Conunonwealth 

(Mass.),  863. 

■  evidence  of  value — admissibility  of  certificate  of  incorporation.    Brackett  v.  Common- 

wealth (Mass.),  863. 
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BVXDSNCB  —  Opatlme4. 

Sminent  domain — eildtnoe  of  tbIxlo — admissiMlity  of  tax  retums.    BrackeU  y.  Commonwealth 

(Ma6B.),  863. 
Expert  and  opinion  evidence— homicide — ^admisBibility  of  opinion  of  witness  as  to  insanity 

of  accused.    James  v.  State  (Ala.),  119. 
wills — admissibility  of  opinion  evidence  as  to  testamentary  capacity.    Bavenscroft  v. 

Stull  (111.),  1130. 
Guardian  ad  litem — admissibility  in  evid^oe  of  order  appointing  guardian  ad  litem.    Froem- 

ing  V.  Stockton  Electric  R.  Co.  (Cal.),  408. 
Hearsay  evidence — ^inadmissibility  generally.    Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  64l>. 
Homicide — admissibility  of  evidence  as  to  msanity  of  relatives.    James  v.  State  (Ala.),  119. 

Annotatea 
admissibility  of  evidence  as  to  mental  condition  of  accused  on  prior  occasion.    James- 

▼.  State  (Ala.),  119. 

adm^ibility  of  evidence  of  conduct  and  condition  of  accused  associated  with  present 


drunkenness.    James  v.  State  (Ala.),  119. 

admissibility  of  evidence  of  intoxication  of  accused.    Jsmes  v.  State  (Ala.),  119. 


Identity — right  of  witness  to  identify  person  by  pointing  him  out.    People  v.  Elliott  (111.)^ 

391.     . 
Intoxicating  liquors — criminal  prosecution — admissibility  of  evidence  of  sales  by  bartender. 

People  V.  Elliott  (111.),  391. 
local  option  election — proof  of  result — record  book  as  prima  facie  evidence.    People 

V.  Elliott  (111.),  391. 
Judicial  notice — insanity — ^judicial  notice  of  inheritable  nature  of  insanity.    James  v.  State 

(Ala.),  119. 
mqrtali<9  t^hles^T-judieiA)  notice  of  mortality  tables.    Froening  v.  Stocktcm  Electric 

R.  Co.  (Cal.),  408.  Annotated 
navigable  waters — ^judicial  notice  of  navigable  character  of  stream.    Wear  v.  Kansas 

(U.  S.),  686. 

public  service  corporations — judicial  notice  of  charter  of  public  service  corporation. 


Western  Union  Tel.  Co.  v.  Burlington  Traction  Co.  (Vt.),  841. 
Libel  and  slander — ^admissibility  of  proof  of  other  publications.    Anderson  v.  Shockley  (Mo.),. 

500. 
Master  and  servant — action  by  discharged  employee  for  salary — admissibility  in  evidence  of 

written  contract  of  employment  for  previous  term.    Conrad  v.  Ellison-Harvey  Co.  (Va.),. 

1171. 
workman's  oompensatkND  act — admissibility  in  evidence  of  yerdifit  of  coroner's  jury. 

Victor  Chemical  Works  v.  Industrial  Board  (III.),  627. 

worlonen's  compensation  act— sufBciency  of  evidence  of  dependency.    Victor  Chemical 


Works  V.  Indurtrial  Board  (111.),  627. 
Presumptions — carriers  of  passengers — presumption   of  negligence   from   injury  caused  by 

operation  of  street  car.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 
gifts— conveyance  by  parent  to  child — ^presumption  of  imdue  influence.    Soper  v.  Cisco 

(N.  J.),  452.  Annotated 

public  service  commissions — presiunption  in  favor  of  order  of  commission.    Mississippi 


R.  Con\.  V.  Mobile,  etc  JS^  Co.  (Miss.),  828. 

statutes — presumption  in  favor  of  validity  of  statute.     Victoc  Chemical  Works  v. 


Industrial  Board  (111.),  627;  New  Orleans  v.  Toca  (La.),  1032. 

witnesses — presumption  from  failure  to  call  attorney  as  witness.    Ravenscroft  v.  Stull 


(111.),  1130. 
Rape — admissibility  of  evidence  as  to  conduct  of  prosecutrix  with  others.    State  v.  Tetrault 

(N.  H.),  425. 

admissibility  of  evidence  as  to  subsequent  familiarities  with  prosecutrix.     State  v. 

'     Tetrault  (N.  H.),  425. 
Secondary  evidence — ^necessity  of  demand  for  document  from  accused  before  introduction  of 

secondary  evidence.    People  v.  Gibson  (N.  Y.),  509. 
Telegraphs  and  telephones — overhanging  trees  on  railroad  right  of  way — cutting  by  tele- 
graph company — ^admissibility  of  evidence  of  contract  with  railroad.     Cobb  v.  Western 

Union  Telegraph  Co.  (Vt.),  1166. 
Weight  and  sufficiency — automobiles — injury  in  operation — person  in  charge  of  car  as  dealer 

— sufficiency  of  evidence  to  establish.    Koonovsky  v.  Quellette  (Mass.),  1146. 
bills  and  notes — sufficiency  of  evidence  of  good  faith  in  taking  promissory  note.  .  First 

National  Bank  v.  Stover   (N.  Mex.),  145. 

brokers — refusal  by  principal  to  convey — sufficiency  of  evidence  of  refusal.    Littlefield 


V.  Bowen  (Wafih.),  177. 
—  carriers  of  passengers — injury  to  p'assengers — sufficiency  of  evidence  to  sustain  re- 
covery against  carrier.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 

duty  of  court  or  jury  in  detennining  facts  from  comflicting  testimony.    Wideman  v. 


Faivre  (Kan.),  1168. 

—  homicide — sufficiency  of  evidence  to  sustain  verdict  of  guilty.    Chilton  v.  Coounon- 
wealth  (Ky,)-,  851. 
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BVIDEHOE  —  OoatiAiied. 

Weight  and  sufficiency — intoxicating  liquors — criminal  prosecution — sufficiency  of  evidence  of 
illegal  sale.    People  v.  Elliott   (111.),  391. 

positive  and  negative  testimony — propriety  of  instruction   as  ■  to  weight.     Babb   v. 

State  (Ariz.),  925. 

reasonable  doubt — criminal  case — necessity  of  proving  defendant's  guilt  beyond  rea- 
sonable doubt.     State  v.  Tetrault   (^.  H.),  425. 

scintilla  of  evidence — ^what  constitutes.    Holstein  v.  Benedict  (Hawaii),  941. 

Annotated 

seed — warranty   of   correspondence   to   name   or  variety — sufficiency   of   evidence    of 

breach.    Buckbee  v.  P.  Hohenadel,  Jr.  Co.  (U.  S.),  88.  Annotated 

seed — warranty  of  germinating  power — sufficiency  of  evidence  of  breach.     Meehan  v. 

Ingalls  (Wash.),  71.  ^  Annotated 

uncontradicted  testimony — weight.    Schmidt  v.  Marconi  Wireless  Tel.  Co.  (N.  J.),  131. 

venue — sufficiency  of  proof  of  venue  in  criminal  trial.    People  v.  Elliott  (111.),  391. 

workmen's  compensation  acts — sufficiency  of  evidence  of  dependency.    Victor  Chemical 


Works  V.  Industrial  Board  (111.),  627. 
Wills — testamentary  capacity — admissibility  of  evidence  as  to  general  business  capacity  of 
testator.    Ravenscroft  v.  StuU  (111.),  1130. 

testamentary  capacity — admissibility  of  evidence  as  to  use  of  intoxicants  by  testator. 

Ravenscroft  v.  Stuli  (111.),  1130. 

testamentary  capacity — admissibility  of  remote  statements  of  testator.     Ravenscroft 

V.  Stull   (111.),  1130. 

testamentary  capacity — evidence  admissible  generally  as  to  capacity.    Ravenscroft  v. 

Stull  (111.),  1130. 

See  also  Appeal  and  Error;  New  Trial;  Trial;  Varlaaco;  Witmeasea;  Work* 
atea's  Coatpensation  Acts. 

EXCEPTIONS. 

See  Municipal  Gorporationa. 

EXCHANGE  OF  PROPEBTT. 
See  Contraota. 

EXECUTOBS  AND  ADMINISTRATORS. 

Compensation  of  administrator — amount  of  allowance.    Btratton  v.  Wilson  (Ky.),  917. 
Contest  of  will — aright  of  administrator  of  heir  to  contest.    Braenel  v.  Reuther  (Mo.),  533. 

Annotated 
Counsel  fees  of  administrator — discretion  of  court.    Stratton  v.  Wilson  (Ky.),  917. 
Public  administrator — priority  of  right  to  appointment.    Brinckwirth's  Estate  v.  Troll  (Mo. I, 
1056.  Annotated 

revocation  of  letters.    Brinckwirth*8  Estate  v.  Troll  (Mo.),  1060.  Annotated 

Widow — allowance  to  widow  for  housekeeping  expenses  and  court  costs — discretion  of  court. 

Stratton  v.  Wilson  (Ky.),  917. 

^ occupation  of  homestead — right  of  widow.    Stratton  v.  Wilson  (Ky.),  917. 

See  alao  Aetiona;  Embeaalement. 

EXEMPIART  DAMAGES. 
See  Damages* 


^'Child"  in  exemption  statute  as  including  legitimate  child.    Peerless  Pacific  Go.  v.  Burckhard 
(Wash.),  247.  Annotated 

Insurance  money — proceeds  of  lire  insurance  policy — policy  on  property  not  exempt  at  time 
of  fire.    Peerless  Pacific  Co.  v.  Burckhard  (Wash.),  247. 
See  also  Taxation. 

EXTENSION  OF  TIME. 
See  Bills  and  Notes. 

FAIRNESS  OF  TRANSACTION. 

See  Fraud. 

FAMILY. 
See  Implied  Contraots. 

FEDERAL  COITRTS. 

See  Appeal  and  Error;  Courts;  Parties  to  Actions;  RenoTal  of  Oanses. 
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FEDERAL  EMPLOTEBS'  UABILITT  ACT. 
See  Employees'  MaliiHty  Aete. 


See  .Public  OAeeve. 


Hedge  fence — invoking  doctrine  of  estoppel  to  establish  ownership.     Wideman  ▼.  Faivre 
(Kan.),  1168. 

FIDUCIARY  RELATION. 
See  Fraud* 

FINDINOS. 
Sete  Appeal  and  Eirror;  Pvblie  Service  CoauniMioiiai  Bee  Jaidieata* 

FIRE  INSURANCE* 

Agents — liability  of  agent  to  owner  of  property  for  failure  to  procure  insurance.     Rezac  v. 

Zina  i(JE[aa.)>  1035.  Annotated 

Ezemptiuns — proceeds  of  fire  insurance  policy — ^policy  on  property  not  exempt  at  time  of  fire. 

Peerless  Pacific  Co.  v.  Burckhard  (Wash.),  247. 


See  Electricity. 

FOOD  AND  DRUGS. 

Foreign  substance  in  animal  food — liability  of  seller.    Newell  v.  Reid  (Mich.),  224. 

Annotated 
Regulation — ^legislative  power  to  regulate  sale  of  food.^   New  Orleans  v.  Toca  (La.),  1032. 
validity  of  ordinance  regulating  sale  of  ice  cream.    New  Orleans  v.  Toca  (La.),  1032. 

FORECLOSURE. 
See  Mechanics'  Liens. 

FOREIGN  ACTIONS. 
See  Actions. 

FOREIGN  SUBSTANCE. 
See  Food  and  Dross* 

FRAUD. 

« 

Corporations — subscription  to  stock — fraud  on  subscriber — ^waiver  by  delay.  Heiskell  ▼.  Mor- 
ris (Tenn.),  1134. 

Fiduciary  relation — burden  of  proving  fairness  of  transaction.  Dawson  v.  National  Life  Ins. 
Co.  (Iowa),  230. 

purchase  of  stock  by  director  as  affected  by  fiduciary  relation  to  stockholder.    Dawson 

y«  National  Life  Ins.  Co.   (Iowa),  230.  Annotated 

— ^— -  what  constitutes.    Dawson  v.  National  Life  Ins.  Ck>.  (Iowa),  230. 


FRAUDS,  STATUTE  OF. 

Master  and  servant — ^written  contract  for  one  year's  service — continuance  from  year  to  year 

thereafter  as  within  statute  of  frauds.    Conrad  v.  Ellison-Harvey  Co.  (Va.),  1171. 
Memorandum — sufficiency  of  printed  signature.    Berry  man  v.  Childs  (Neb.),  1029.    Annotated 

FUTURE  SUPPORT. 
See  Contracts;  Deeds.. 

GERMINATING  POWER. 
See  Seed. 

GIFTS. 

Husband  and  wife — ^money  given  by  husband  to  wife — right  to  retain  money  after  death  of 

husband.    Stratton  v.  Wilson  (Ky.),  917. 
Parent  and  child — conveyance  by  parent  to  child — ^presumptioa  and  burden  of  proof  of  undue 

influence.     Soper  v,  Cisco  (N.  J.),  452.  Annotated 

Right  to  make  gift — ^note  payable  to  donor's  estate  as  Bobjeot  to  his  disposition.    Poole  v.; 

Poole  (Kan.),  929.  ' 
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GOOD  TAXffSL 
See  Bills  and  NotM. 

OKADE  GBO08XNGS. 
See  Railff««il«> 

OBATXriTOUS  Uin>XRTAKINO. 
See  NeslisevMje. 

GUARANTT. 

Warranty-— distinction  between  warranty  and  guaranty.     Pacific  Power,  etc  Go.  t.  White 
(Wash.),  126. 

GUABDIAKS. 

Guardian  ad  liten — admiaaihilil^  in  evidence  of  order  appointing  guardiaa  ad  litem.    Froem- 

ing  V.  Stockton  Electric  R.  Co.  (Cal.),  408. 
sufficiency  of  allegation  of  appointment  of  guardian  ad  litem.    Froeming  v.  Stockton 

Electric  R.  Co.  (CaL),  408. 
Injury  to  infaat-^defenses — ^release  by  guardian.    StetE  ▼.  F.  Mayer. Baot^  ete.  Oo.  (Wia.), 

676. 

GU£ST8. 


See  DiTo: 


HARMLESS  ERROR. 
See  Appeal  amd  Error* 


HEARSAY  EVIDEHOE. 
See  Eridenee. 


See  Fe&eee* 


See  WllLk 


See  Sundays  and  Holiday!. 

HOXiOGRAPHIO  WIZXS. 

See  Wille. 


See  Ezeeutors  and  Admisiistrators. 

HOMICIDE. 

Defenses — insanity  as  defense — ^test  of  irresponsibility — knowledge  of  consequenoes.    James 

▼.  State  (Ala.),  119. 
Evidence — ^admissibility  of  evidence  as  to  insanity  of  relatives.    James  v.  State  (Ala.),  119. 

Annotated 
— : —  admissibility  of  evidence  as  to  mental  condition  of  accused  on  prior  occasion.    James 
▼.  State  (Ala.),  119. 

admissibility  of  evidence  of  conduct  and  condition  of  accused  associated  with  presoit 


drunkenness.    James  v.  State  (Ala.),  119. 

—  admissibility  of  evidence  of  intoxication  of  accused.    James  v.  State  (Ala.),  119. 

—  admissibility  of  opinion  of  witness  as  to  insanity  of  accused.    James  v.  State  (Ala.), 
119. 

—  burden  of  proof  as  to  insanity.    James  v.  State  (Ala.),  119. 
suiBeiency  of  evidenee  to  sustain  verdict  of  guilty.    Chilton  v.  Commonwealth  (Ky.), 


851. 
Indictment — ^recklese  driving  of  automobile — suffidency  of  indictment.    People  ▼.  Falkoviteb 

(111.),  1077. 


GSNfiRAL  IMBBZ.  1829 

ROmCXDIi  —  Contiiived. 

InflfenioltoBt— <uiBa]ii1^ — ^propriety  of  instruction  as  to  insanity.    James  ▼.  State  (Ala.)*  HO* 
■  reckless  driving  of  automobile — ^inaccurate  instruction  cured  by  otber  instmctions. 

People  ▼.  Falkovitch  (111.) ,  1077. 

reckless  driving  of  automobile — ^instruction  not  applicable  to  evidence — prejudicial 


effect.    People  v.  Falkoviteh  ( 111. ) ,  1077. 
—  self-defense — ^propriety  of  instruction  as  to  self-defense.     Chilton  v.  Commonwealth 
(Ky.),  86L 


8ee  Ezeeiitovs  and  Administrators. 

HUSBANB  AKP  WIFE. 

Antenuptial  agreements— concealment  of  facts  as  affecting  validity.     Stratton  ▼.   Wilson 
(K^.),  W7.   . 

contract  favored  in  law.    Stratton  v.  Wilson  (Ky.),  917. 

effect  of  partial  invalidity.    Stratton  v.  Wilson  (Ky.),  917.  Annotated 

validity  of  provision  contemplating  divorce.    Stratton  ▼.  Wilson  (Ky.),  017. 

Automobiles — ^negligence  of  husband  operating  automobile  not  imputed  to  wife.    Virginia  R. 

etc.  Co.  v.  Gorsuch  (Va,),  838. 
Gifts — ^money  given  by  husband  to  wife — right  to  retain  money  after  death  of  husband. 

Stratton  v.  Wilson  (Ky.),  917. 
Personal  property — power  of  husband  to  dispose  of  personalty  during  coverture.     Poole  v. 

Poole  (Kan.),  929.  Annotated 

See  also  JMTorsa. 

IGE  CREAM. 

See  Food  and  Drass. 

IDEIITITT. 

Evidence  of  identity — ^right  of  witness  to  identify  person  by  pointing  him  out.    People  ▼. 
ElUott  (111.),  391. 

nXEGAI.  CONTRACTS. 

Antenuptial  agreements — concealment  of  facts  as  affecting  validity.     Stratton  v.   Wilson 
(B:y.),917. 

contract  favored  in  law.    Stratton  v.  Wilson  (Ky.),  917. 

effect  of  partial  invalidity.     Stratton  v.  Wilson  (Ky.),  017.  Annotated 

validity  of  provision  contemplating  divorce.    Stratton  v.  Wilson  (Ky.),  917. 

Intoxicating  liquors — sale  of  liquor  with  knowledge  of  purpose  to  resell  illegally — ^validity  of 

contradi.    Paul  Jones  &  Co.  v.  Wilkins  (Tenn.),  977.  Annotated 

Liberty  of  contract  as  absolute  right.    Pittsburgh,  etc.  H.  Co.  v.  Kinney  (Ohio),  286. 
Master  and  servant — ^validity  of  contract  limiting  liability  of  master.     Pittsburgh,  etc.  R. 

Co.  V.  Kinney  (Ohio),  286. 
Public  policy  as  affecting  validity  of  contract.    Pittsburgh,  etc  R.*Co.  v.  Kinney  (Ohio),  286. 
States — ^validity  of  contract  exceeding  appropriation.    Fergus  v.  Brady  (111.),  220. 

See  also  Buildins  Restrictions;  Marriage;  Parent  and  Cliild. 

nXEGITIMAOT. 

''Child"  as  including  legitimate  child.    Peerless  Pacific  Co.  v.  Burckhard  (Wash.),  247. 

ILL  FEIXING. 
See  Trusts  and  Trustees. 


See  ^(ritnesses. 

IMPUEB  CONTRACTS. 

Services  by  member  of  family — aright  of  recovery.    Holstein  v.  Benedict  (Hawaii),  041. 


See  Disease. 

nCFtTTEB  N£GXJG£NCB. 
See  Neslicenee. 

IHDICTBIENT. 
See  Bmliesslement;  Homioide. 
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INDUSTRIAL  XirSUBANCE. 

Insurable  interest — ^necessity  that  beneficiary  have  insurable  interest.    Metropolitan  Life  las. 
Co.  v.  Nelson  (Ky.),  1182.  Annotated 

INF  ANTS. 

"Child"  as  including  illegitimate  child.    Peerless  Pacific  Co.  v.  Burckhard  (Wash.),  247. 

Annotated 
Contracts — enforcement  of  infant's  contract  for  services.    Cain  v.  Garner  ( Ky. ) ,  824. 

right  of  infant  to  avoid  contract  for  personal  services.    Cain  v.  Garner  (Ky.),  824. 

Injuries  to  infant — defenses — misrepresentation  as  to  age.     Stetz  v.  F.  Mayer  Boot,  etc.  Co. 

(Wis.),  675. 

defenses — release  by  guardian.    iStetz  v.  F.  Mayer,  etc.  Co.  (Wis.),  676. 

trespassing  infant— basis  of  doctrine  of  liability  to  trespassing  infant.     Fusaehnan 

V.  Yellowstone  Valley  Land,  etc.  Co.  (Mont.),  420. 

trespassing  infant — liability  of  owner  of  premises  for  drowning  of  child  in  canaL 

Fusselman  v.  Yellowstone  Valley  Land,  etc.  Co.  (Mont.),  420. 

trespassing  infant — turntable  doctrine — sufficiency  of  complaint.  Fusselman  v.  Yel- 
lowstone Valley  Land,  etc.  Co.  (Mont.),  420. 

workmen's  compensation  act — minor  illegally  employed  as  entitled  to  compensation 

under  workmen's  compensation  act.    Stetz  v.  F.  Mayer  Boot,  etc.  Co.  (Wis.),  675. 

Annotated 
See  also  Adoptloa;  Parent  and  Child. 

INJUNCTIONS. 

Actions — power  of  court  to  enjoin  proceeding  in  another  state.  American  Express  Co.  v.  Fox 
(Tenn.),  1148.  Annotated 

Apprehension  of  injury  as  ground  for  issuance  of  injunction.    O'Rear  v.  Sartain  (Ala.),  593. 

Decree — form  of  decree — effect  of  enjoining  defendant  in  individual  capacity  only.  Hitchmaa 
Coal,  etc.  Co.  v.  Mitchell  (U.  S.),  461. 

form  of  decree — improper  inclusion  of  persons  in  injunction — right  of  others  to  object. 

Hitchman  Coal,  etc.  Co.  v.  Mitchell  ( U.  S. ) ,  461. 

Labor  combinations — injunction  against  oAicer — possibility  of  injury  to  complainant  as  af- 
fecting right  to  injunction.    Hitchman  Coal,  etc.  Co.  v.  Mitchell  (U.  S.),  461. 

injunction  against  officer — right  to  injunction  to  prevent  unionizing  of  employees. 

Hitchman  Coal,  etc.  Co.  v.  Mitchell   (Ul  S.),  461. 

Licenses — failure  to  pay  license  fee — injunction  as  proper  remedy  to  prevent  licensee  from 

carrying  on  business.    Postal  Telegraph-Cable  Co.  v.  Montgomery  (Ala.),  554. 
Municipal  corporations — sale  of  fixtures  in  connection  witli  operation  of  public  utility — right 

of  citizen  to  injunction.     Andrews  v.  South  Haven   (Mich.),  100.  Annotated 

Parties — successor  of  official — necessity  of  service  of  process  on  successor.     Hitchman  Coal, 

etc.  Co.  V.  Mitchell  (U.  S.),  461. 
Public  officers — control  of  discretion  of  county   officers  by   injunction.     O'Rear   v.   Sartain 

(Ala.),  593. 

unauthorized  payment — right  of  taxpaper  to  restrain.    Fergus  v.  Brady  (111.),  220. 

Public  service  commission^ — injunction  as  remedy  to  review  order.     Mississippi  R.  Coul  t. 

Mobile,  etc.  H.  Co.  (Miss.),  828. 

INJURY. 

Workmen's  compensation  acts — what  constitutes  "injury"  within  meaning  of  act.  Stertz  ▼. 
Industrial  Ins.  Commission   (Wash.),  354.  Annotated 

See  also  Injnnctlons;  Workmen's  Compensation  Acts. 

INSANITY. 

Deeds — mental  capacity  of  grantor.    Soper  v.  Cisco  (N.  J.),  452. 
Judicial  notice  of  inheVi table  nature  of  insanity.    James  v.  State  (Ala.),  119. 
Homicide — insanity  as  defense — admissibility  of  evidence  as  to  condition  of  accused  on  prior 
occasion.    James  v.  State  (Ala.),  119. 

insanity  as  defense — admissibility  of  evidence  as  to  insanity  of  relatives.     James  t. 

State  (Ala.),  119.  Annotated 

insanity  as  defense — admissibility  of  evidence  of  conduct  and  condition  of  accused 

associated  with  present  drunkenness.    James  v.  State  (Ala.),  119. 

insanity  as  defense — admissibility  of  opinion  of  ivitness  as  to  insanity  of  aeeosed. 

James  v.  State  (Ala.),  119. 

insanity  as  defense — burden  of  proof  as  to  insanity.     James  v.  State  (Ala.),  119. 

insanity  as  defense — instructions  properly  refused.    James  v.  State   (Ala.),  119. 

insanity  as  defense — test  of  irresponsibility — ^knowledge  of  consequences.     James  t. 


State  (Ala.),  119. 

WitneBses — ^mental  capacity  of  witness  as  question  of  law  and  fact.    State  v.  Tetrault  (N.  H.), 
425. 
See  also  Disease. 
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nfSTRUCTIONS. 

8ee  Appeal  and  Enror;  Arsmneat  of  Coiu&sel;  Oarrien  of  Passensers;  Homieide; 
Tiiianlty;  latozioatinc  Liquon;  NesUsence;  Wills;  Witnesses* 

IKSITRABI^E  IKTEBEST.  ' ) 

See  ladiistvial  lAsuraace;  Life  Insuraaoe. 

INSTTRANCE. 

Accident  insurance — ^burden  of  proving  that  death  did  not  result  from  suicide.    Aetna  Life 

.Ins.  Co,  V.  Taylor  (Ark.),  1122. 
Automobile  insurance — loss — contract  for  settlement — effect.     Gaffey  v.  St.  Paul  Fire,  etc. 

Ins.  Co.  (N.  Y.),  1041. 
Benefit  insurance — receipt  of  benefit  from  beneficial  association  as  affecting  right  to  compen- 
sation under  workmen's  compensation  act.     SState  v.  District  Court  (Minn.),  635. 

Annotated 
Fire  insurance — exemptions — proceeds  of  fire  insurance  policy — property  not  exempt  at  time 

of  fire.    Peerless  Pacific  Co.  v.  Burckhard  (WashO,  247. 
liability  of  agent  to  owner  of  property  for  failure  to  procure  insurance.     Rezac  v. 

Zima  (Kan.),  10.35.  Annotated 

Industrial  insurance — insurable  interest — necessity  that  beneficiary  have  insurable  interest. 

Metropolitan  Life  Ins.  Co.  v.  Kelson  (Ky.),  1182.  Annotated 

Life  insurance — insurable  interest — insurable  interest  of  creditor.     Metropolitan  Life  Ins. 

Co.  V.  Nelson  (Ky.),  1182. 
■  insurable  interest — necessity  that  beneficiary  have  insurable  interest.     Metropolitan 

Life  Ins.  Co.  v.  Nelson  (Ky.),'ll82. 

insurable  interest — rights  of  assignee  not  having  insurable  interest.     Metropolitan 


Life  Ins.  Co.  v.  Nelson  (Ky.),  1182. 

IHTEMT. 
See  Statutes;  Wills. 

INTEREST. 

Compounding  of  interest — accounting  by  trustee.    Silver  King  Coalition  Mines  Co.  ▼.  Silver 
King  Consol.  Min.  Co.  (U.  B.),  57L 
See  also  M unieipal  Corporations. 

IKTEREST  IK  PBOPERTT. 
See  WiUs. 

INTERSTATE  COMMERCE. 
See  Employers'  Liability  Acts;  Workmem's  Compeasatioii  Aota. 

INTESTATE  PROPERTY. 
See  Wills. 

INTOXICATING  UQUORS. 

Abatement  of  liquor  nuisance — exclusiveness  of  remedy.     State  v.  Reichman  (Tenn.),  889. 
Arrest  for  threatened  violation  of  law — duty  of  officer.     State  v.  Reichman  (Tenn.),  889. 
Breach  of  the  peace — unlawful  sale  of  intoxicants  as  breach  of  the  peace.    State  v.  Reichman 

(Tenn.),  889. 
Contract  to  sell  liquor — effect  of  knowledge  of  purpose  to  resell  illegally.    Paul  Jones  &  Co. 

V.  Wilkins   (Tenn.),  977.  Annotated 

Criminal  prosecution — admissibility  of  evidence  as  to  sales  by  bartei\der.     People  v.  Elliott 

(111.),  391. 

—  certain  instructions  held  to  be  applicable.    People  v.  Elliott  (111.),  391. 

sufficiency  of  evidence  of  illegal  sale.     People  v.  Elliott  (Ill.)>  391. 

what  constitutes  cruel  and  unusual  punishment.    People  v.  Elliott  (111.),  391. 

Annotated 
Disorderlv  houses — saloon  rim  in  violation  of  law  as  disorderly  house.     State  v.  Reichman 

(Tenn.),  889. 
Local  option  election — ^proof  of  result — record  book  as  prima  facie  evidence.    People  v.  Elliott 

(111.),  391. 
Sheriffs — duty  of  sheriff  with  respect  to  unlawful  sale  of  intoxicants.     State  v.  Reichman 

(Tenn.),  889. 
Statutory  regulation — validity  of  ordinance  regulating  transportation.    Kansas  City  v.  Jor- 
dan (Kan.),  273. 

INTOXICATION. 
See  Homieide;  Wills;  Workmen's  Compensation  Acts. 
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INVITATION. 
See  Oww&t  eff  Prealsee. 

INVOLUNTARY  ICANSLAVGHTBA. 

See  Homioide,  ! 

IBBESPONSIBILITT. 

See  Insanity. 

JOINDER  OF  ACTIONS. 
See  Actions, 

JUDGES. 
See  TrinL 

JUDGMENTS. 

Correction  of  jadgments — ^premature  ehtry  by  clerk.    ShaugbneBsy  ▼.  Northland  Steamship 

Co.   (Wash.),  655. 
Res  judicata — federal  employers'  liability  act — ^judgment  denying  recovery   as  precluding 

remedy  under  state  law.    Chesapeake,  etc.  R.  Co.  v.  Harmon's  Administrator  (Ky.),  41. 
finding  of  facts— effect  of  future  developments.     People  v.  Detroit,  etc.  Ferry  Co, 

(Mich.),  170. 

mechanics'  liens — foreclosure  decree  as  binding  adjudication.    Cain  ▼.  Parfitt  (Utah), 


28. 

See  also  Injnnetions. 

JUDIOIAI.  CONTROVERSY. 
See  Worlunen's  Oonipensation  Aeta« 

JUDIOIAIi  NOTICE. 

Insanity — ^judicial  notice  of  inheritable  nature  of  insanity.    James  v.  State  (Ala.),  110. 
Mortality  tables — ^judicial  notice  of  mortality  tables.    Froeming  v.  Stockton  Electric  R.  Co. 

(Cal.),  408.  Annotated 

Navigable  waters — ^judicial  notice  of  navigable  character  of  stream.    Wear  v.  Kansas  (U.S.), 

686. 
Public  service  corporations — judicial  notice  of  charter  of  public  service  corporation.    Western 

Union  Tel.  Co.  v.  Burlington  Traction  Co.  (Vt.),  841. 

JURISDICTION. 
See  Conrts. 


Custody  and  conduct  of  jury — ^jury  not  to  be  subjected  to  outside  influence.    Chilton  ▼.  Com- 
monwealth  (Ky.),  851. 

reading  of  newspapers  by  jury  ad  ground  for  new  trial.    Babb  v.  State  (Ariz.),  925. 

tiding  jury  to  revival  meeting  as  ground  for  new  trial.    Chilton  v.  Conmionwealth 

(Ky.),  851.  Annotated 

Qualifications  of  jurors — disqualification  of  juror  as  ground  for  new  trial.    Chilton  v.  Com- 
monwealth (Ky.)>  851. 
See  also  Appeal  and  Error;  Coroners. 


See  Inaamtty, 

KNOWLEDGE   OF  CONSBQUSNO 

See  Insanitj.  ■ 

I.AROR  COMBINATIONS. 

Injunction  against  officer — ^possibility  of  injury  to  complainant  as  sifecting  right  to  injunc- 
tion.   Hitchman  Coal,  etc.  Co.  v.  Mitchell  (U.  S.),  461. 

right  to  injunction  to  prevent  unionizing  of  employees.    Hitchman  Coal,  etc.  Co.  y. 

Mitchell  (U.  S.),  461. 

Libel  and  slander — charge  that  name  of  employer  is  on  "unfair  list"  as  libelous.  Axton 
Fisher  Tobacco  Co.  v.  Evening  Post  Co.  ( Ky. ) ,  660.  Annotated 

Nonmembership  in  union  as  condition  of  employment — aright  of  empl(^rer  to  impoae  condition. 
Hitchman  Coal,  etc.  Co.  v.  Mitchell  (U.  S.),  461. 


GENERAL  INDEX.  1233 


Proof  obflcared  by  delaj — denial  of  relief  proper.    Soper  v.  Cisco  (N.  J*),  452. 

IiEADINa  Q17I»TIOMS. 
See  Witnesses. 

UWXSLATURE. 

Contempt — power  of  Congress  to  punish — ^nature  and  extent  of  power.    Marshall  v.  Gordon 
(U.  S.),  371.  Annotated 

LEOITIMAOY. 
See  nies^timaoy. 


See  Bzeoiitors  amd  Administrators. 


*'UABIUTI£S." 

Meaning  of  "liabilities."    Pacific  Power,  etc.  Co.  v.  White  (Wash.),  125. 

LIBEL  AND   SLANDER. 

Actionable  words — attributing  certain  statement  to  candidate  for  office  as  actionable  per  se. 
Taylor  v.  Moseley  (Ky.),  1126. 

■  charge  of  unfair  treatment  of  labor  as  libelous.    Ax  ton  Fisher  Tobacco  Co.  v.  Eve- 

ning Post  Co.  (Ky.),  560. 

charge  that  name  of  employer  is  on  "unfair  list*'  as  libelous.    Azton  Fisher  Tobacco 


Co.  V.  Evening  Post  Co.  (Ky.),  560.  Annotated 

—  distinction  between  libel  and  slander.     Dwyer  v.  Libert  (Ida.),  073. 

—  effect  of  inaccurate  designation  of  person  in  libel.    Axton  Fisher  Tobacco  Co.  v.  Eve- 
ning Post  Co.  (Ky.),  560. 

what  constitutes  libel  or  slander  of  corporation.     A^ton  Fisher  Tobacco  Co.  v.  Eve- 


ning Post  Co.  ( Ky. ) ,  660. 
—  when  words  are  libelous  per  ee.    Azton  Fisher  Tobacco  Co.  v.  Evening  Post  Co.  ( Ky. ) , 
660. 

written  communication  held  to  be  actionable  per  se.    Dwyer  v.  Libert  (Ida.),  073. 


Damages — loss  of  election  as  element  of  damage.    Taylor  v.  Moseley  (Ky.),  1125.      Annotated 

necessity  of  proving  special  damages  in  case  of  libel  not  actionable  per  se.     Taylor 

V.  Moseley  *(Ky.),  1125. 

Evidence — ^admissibility, of  proof  of  other  publications.    Anderson  v.  Shockley  (Mo.),  600. 

Pleading — necessity  of  alleging  special  damage.    Axton  Fisher  Tobacco  Co.  v.  Evening  Post 
Co.   (Ky.),  660. 

■  sufficiency  of  complaint  with  respect  to  averments  of  time  and  place  of  slander.  An- 
derson V.  Shockley  (Mo.),  500.  Annotated 
suit  on  several  publications — ^necessity  of  pleading  each  publication  separately.     An- 


derson V.  Shockley  (Mo.),  600. 

variance  between  complaint  and  proof.    Anderson  v.  Shockley  (Mo.),  600. 


Privileged  communications— complaint  against  public  officer.    Dwyer  v.  Libert  ( Ida. ) ,  073. 

UBEBTY  OF  OONTBACT. 
See  Contraota. 

LIBERTY  OF  SPEECH  AND  OF  PRESS. 

Construction  of  constitutional  provision.    In  re  Hayes  (Fla.),  036. 

LICENSES. 

Failure  to  pay  license  fee — injunction  as  proper  remedy  to  prevent  licensee  from  carrying  on 

bu8ine$«s.    Postal  Telegraph-Cable  Co.  v.  Montgomery'  (Ala.),  654. 
Payment  to  secure  license — right  to  recover  back.    Baldwin  V.  Chesaning  (Mich.),  612. 

Annotated 

LIENS. 
See  Meolianies*  Iiiens. 

UFE  INSURANCE. 

Industrial  insurance — ^insurable  interest — ^necessity  that  beneficiary  have  insurable  interest. 

Metropolitan  Life  Ins.  Co.  v.  Nelson   (Ky.),  1182.  Annotated 

Insurable  hiterest— insurable  interest  of  creditor.    Metropolitan  Life  Ins.  Co.  v.  Nelson  (Ky.) , 

1182. 

Ann.  Cas.  1018B. — 78. 
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LIFE  IN  SURAH  OE  —  Oomtlnm«a. 

Insurable  interest — neceesitv  that  beneficiary  have  insurable  interest.    Metropolitan  Life  Ibs. 
Co.  V.  Nelson   (Ky.),  1182. 

rights  of  asi^ignce  not  having  insurable  interest.    Metropolitan  Life  Lib.  Co.  v.  Nel- 
son  (Ky.),  1182. 

LIMITATION  OF  ACTIONS. 

Mechanics'  liens — foreclosure — amendment  of  bill  as  affecting  plea  of  limitations.    Niebaua 

V.  V,  B.  Barker  Construction  Co.   (Tenn.),  23. 
Retroactive  operation  of  statute  of  limitations.     State  v.  General  Accident,  etc.  Assur.  Corp. 
(Minn.),  615. 

LIMITATION  OF  LIABILITY. 
See  Master  and  SerTant. 

LOAN  BROKERS. 

See  Brokers. 

LOCAL  OPTION. 

Election — ^proof  of  result— record  book  as  prima  facie  evidence.    People  t.  Elliott  (111.),  391. 

LOSS  OF  ELECTION. 
See  Libel  and  Slander. 

LOSS  OF  PROFITS. 
See  Emlaent  Homaia. 

LUMP  SUM  AWARD. 
See  Workmen's  Compensation  Aeta« 

MACHINISTS. 
See  Employers'  Liability  Aeta. 

MAJORrrr  vote. 

See  Elections. 

MANDAMUS. 

Veterans — right  to  appointment   to   office — enforcement   by   mandamus.     Phelps   t.   Byras 
(S.  Dak.),  99<1. 

MARITIME  EMPLOYEES. 
See  Master  and  Servant;  Workn&en's  Compensation  Aots. 

MARRIAGE. 

Remarriage  after  divorce — right  to  custody  of  child.    Cain  v.  Garner  (Ky.),  824. 

validity  of  marriage  within  proscribed  time  after  divorce.     Peerless   Pacific  Co.  v. 

Burckhard  (Wash.),  247. 

Restraint  of  marriage — validity  of  testamentary  disposition  in  restraint  of  marriage.     Matter 
of  Seaman  (N.  Y.),  1138.  "  Annotated 

See  also  Workmen's  Conipensation  Acts. 

MASSAGE. 

See  Physicians  and  Surgeons. 

MASTER  AND  SERVANT. 

Contract  of  employment — action  hv  discharged  employee  for  i»alary — admissibility  in  evidence 
of  written  contract  for  previous  term.    Conrad  v.  Ellison-Hafvey  Co.  (Va.)*  1171. 

action  by  employee  for  salary-pleading — siitticiency  of  objection  on  ground  of  vari- 
ance.    Conrad  v.  Ellison-Harvey  Co.   (Va. ),  1171. 

continuance  in  service  after  termination  of  contract — eflfect  as  renewal  of  contract. 

Conrad  v.  Ellison-Harvey  Co.  (Va.),  1171.  Annotated 

enforcement  of  negative  covonant.     Cain  v.  Garner   (Ky.),  824. 

wrongful  discharge  of  servant — form  of  remedv.    Conrad  v.  Ellison -Han'ev  Co.  (Va.), 

1171. 

wrongful  discharge  of  servant — question  of  law  or  fact.     Conrad  v.  Ellison-Harvey 


Co.  (Va.),  1171. 

Injurv   to   servant — contract   limitation    of   liability — ^validity.     Pittsburgh,   etc.   R.   Co.  ▼. 
Kinney  (Ohio),  286. 
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MASTER  AND  SERVANT  —  C«ntlaiied. 

Injury  to  servanir— contributory-  negligence  of  servant — using  un^'afe  appliance.    Shaughnessy 
V.  Northland  Steamship  Co.  (Wash.)*  655. 

duty  to  furnish  sate  appliances — application  of  rule  to  maritime  employee.     Shaugh- 

nessy  v.  Northland  Steamship  Co.  (Wash.),  655. 

federal  employers'  liability  act — ^act  as  exclusive  of  state  regulation.     Erie  R.  Co.  v. 

VVintield   (U.  S.),  662. 

federal  employers'   liability  act — employees  within  act — employee  clearing  wreckage 

from  track.     Southern  R.  Co.  v.  Puckett   (U.  S.),  69.  Antwtated 

federal  employers'  liability   act^-emplovees  within  act— engineer  of   switch   engine. 

Erie  R.  Co.  v.  VVintield  (U.  S.),  662. 

■ federal    employers'    liability    act — employees    within    act — machinist   in    roundhouse. 

Minneapolis,  etc.  R.  Co.  v.  Winters  (U.  S.),  54.  Annotated 


federal    em 


ployers'  liability  act — employees  within  act — ^necessity  for  existence  of 
relation  of  master  and  servant.  Chesapeake,  etc.  R.  Co.  v.  Harmon's  Administrator 
(Ky.),  41.  ,  Annotated 

—  federal  employers'  liability  act — ^judgment  denying  recovery  as  precluding  remedy 
under  state  law.    Chesapeake,  etc.  R.  Co.  v.  Harmon's  Administrator  (Ky.),  41. 

—  federal  employers'  liability  act — removal  of  cause  from  state  to  federal  court.  South- 
ern R.  Co.  v.  Puckett  (U.S.),  69. 

—  federal  employers'  liability  act — review — applicability  of  act — ^saving  question  for  re- 
view.   Minneapolis,  etc.  R.  Co.  v.  Winters  (U.  S.),  54. 

— t-  federal  employers'  liability  act — review — decision  on  appeal — determining  rights  at 
common  law.    Chesapeake,  etc.  R.  Co.  v.  Harmon's  Administrator  (Ky.)»  41- 

—  federal  employers'  liability  act — review — review  by  federal  court  of  state  decision. 
Southern  R.  Co.  v.  Puckett  (U.  S.),  69, 

—  workmen's  compensation  act — accident  or  injury  within  act — disease  as  accident — 
fall  of  driver  from  hack.    Carroll  v.  What  Cheer  Stables  Co    (R.  I.),  346.  AnnoUttea 

—  workmen's  compensation  act — accident  or  injury  within  act — disease  as  accident — 
suicide  from  supervening  insanity.     Withers  v.  London,  etc.  R    Co.   (Eng. ),  341. 

Annotated 

—  workmen's  compensation  act — accident  or  injury  within  act — disease  as  accident — 
typhoid  from  impure  drinking  water.    Vennen  v.  New  Dells  Lumber  Co.   (Wis.),  293. 

Annotated 

—  workmen's  compensation  act — accident  or  injury  within  act — injury  by  act  of  third 
person.     Stertz  v.  Industrial  Ins.  Commission  (Wash.),  354. 

—  workmen's  compensation  act — accident  or  injury  within  act — injury  not  arising  out 
of  employment.     Stertz  v.  Industrial  Ins    Commission   (Wash..,  354 

—  workmen's  compensation  act — accident  or  injury  within  act— injury  received  in  an- 
other jurisdiction.     Grinnell  v.  Wilkinson   ( R.  I. ) ,  618.  Annotated 

—  workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  acci- 
dent arising  out  of  employment     Eugene  Dietzen  Co.  v.  Industrial  Board  (111.),  764. 

Annotated 

—  workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  acci- 
dent arising  out  of  employment.  Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  540;  Chicago 
Dry  Kiln  Co.  v.  Industrial  Board  (111.),  645. 

—  workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  "in- 
jury."    Stertz  v.  Industrial  Ins.  Commission    (Wash.),  354.  Annotated 

—  workmen's  compensation  act — appeal  and  error — review  of  findings  of  workmen's 
compensation  board.    Chicago  Dry  Kiln  Co.  v.  Industrial  Board  (111.),  645.        Annotated 

workmen's   compensation   act-— appeal    and   error — review   of    findings   of   workmen's 


compensation  board.  Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  540;  Victor  Chemical 
Works  v.  Industrial  Board  (HI.),  627;  Dale  v.  8aunders  (N.  Y.),  703;  Eugene  Dietzen 
Co.  V.  Industrial  Board  (111.),  764. 

—  workmen's  compensation  act — appeal  and  error — review  of  judgment  dismissing  claim 
for  compensation.    Grinnell  v.  Wilkinson  (R.  I.),  618. 

workmen's    compensation    act — 'average    weekly    earnings" — construction    of    phrase. 


Cox  V.  Trollope   (Eng. ),  637.  Annotated 

—  workmen's  compensation  act — "average  wwkly  earnings" — ^tips  of  railroad  porter  as 

included.     Great  VVestern  K.  Co.  v.  Helps   (Ehg.),  1120.  Annotated 

workmen's  compensation  act — award  or  allowance — lump  sum  award.     McCrackeit  v. 


Missouri  V'alley  Bridge,  etc.  Co.  (Kan.),  689.  Annotated 

—  workmen's  compensation  act — award  or  allowance — termination  of  allowance  by  mar- 
riage of  beneficiary.  Adleman  v.  Ocean  Accident,  etc.  Corp.  (Md.),  730.  Annotated 
workmen's  compensation  act — construction  and  operation  of  act — depriving  court  of 


jurisdiction.     Stertz  v.  Industrial  Ins.  Commission   (Wash.),  354. 
—  work  nen's  compensation  act-— construction  and  operation  of  act — effect  of  act  as  dis- 
pensing with  judicial  controversy.     Stertz  v.  Industrial  Ins.  Commission    (Wash.),  354. 
workmen's  compensation  act — construction  and  operation  of  act — effect  of  change  in 


acton  pending  proceedings.    Carroll  v.  KnickerlK)cker  Ice  Co.   (N.  Y.),  .540. 
—  workmen's  compensation  act — construction  and  operation  of  act — nature  and  purpose 
of  Illinois  act.    Victor  Chemical  Works  v.  Industrial  Board    (111.),  027. 
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MASTEB  AND  8BHVANT  —  C«ntlnmed« 

Injury  to  servant — ^workmen's  compensation  act — construction  and  operation  of  act — ^nature 
and  scope  of  VVashinj^n  act.  Stertz  v.  Industrial  Ins.  Commission  (Wash.),  354; 
iShaughnessy  v.  Northland  Steamship  Co.   (Wash.),  655. 

workmen's  compensation  act — construction  and  operation  of  act — retroactive  opera- 
tion of  act.    State  v.  General  Accident,  etc.  Assur.  Corp.  (Minn.),  615.  AnnoUUed 

workmen's  compensation  act — construction  and  operation  of  act — theory  of  liability 

under  New  York  act.     Dale  v.  Saunders  (N.  Y.),  703. 

workmen's  compensation  act — defenses — absence  from  place  of  employment  aa  affect 


ing  right  of  recovery.    Stertz  v.  Industrial  Ins.  Commission  (Wash.),  354. 
—  workmen's  compensation  act — defenses^-disobedience  of  orders  as  precluding  recov- 
ery.    Williams  v.  Llandudno  Coaching,  etc.  Co.    (£ng.),  682. 
*  workmen's  compensation  act — defenses — intoxication  of  employee  as  barring  recovery. 


Williams  v.  Llandudno  Coaching,  etc.  Co.  (Eng.),  682.  Atmotaied 

—  workmen's  compensation  act— defenses — receipt  of  other  benefit  aa  affecting  right  to 
compensation.    State  v.  Diitrict  Ct.  (Minn.),  635.  Annotated 

workmen's  compensation  act — ^dependents  within  act — absence  of  dependents — award 


to  state.    Blanton  v.  Wheeler,  etc.  Co.  (Conn.),  747. 
—  workmen's  compensation  act — dependents  within  act — who  is  "dependent."     Hianton 
v.  Wheeler,  etc.  Co.   (Conn.),  747.  Annotated 

workmen's  compensation  act — dependents  within  act — residence  of  beneficiary  as  af- 


fecting right  to  compensation.     Victor  Chemical  Works  v.  Industrial  Board   (111.),  627 

Annotated 
—  workmen's  compensation  act — election  to  accept  act — ^necessity  of  election.  Vaughan's 
Seed  Store  v.  Simonini   (111.),  713.  Annotated 

workmen's  compensation  act — election  to  accept  act — ^rig^t  of  election.    Shaughnessy 


V.  Northland  Steamship  Co.  ( Wash. ) ,  655. 
—  workmen's  compensation  act — election  to  accept  act — ^time  for  election.    Victor  Chemi- 
cal Works  V.  Industrial  Board  (111.),  627. 

workmen's  compensation  act-~employees  within  atst — casual  employee.    Victor  Chemi- 


cal Works  V.  Industrial  Board  (111.),  627. 
—  workmen's  compensation  act — employees  within  act — ^maritime  employee.  Shaugh- 
nessy V.  Northland  Steamship  Co.  (Wash.),  655.  *  Annotated 
workmen's  compensation  act — employees  within  act — ^minor  illegally  employed.    Stetz 


V.  F.  Mayer  Boot,  etc.  Co.  (Wis.),  675.  Annotated 

—  workmen's  compensation  act>--employee8  within  act — ^mtinicipal  employee.     State  v. 
District  Court  (Minn.),  635. 

workmen's  compensation  act — employees  within  act — ^railroad  employee.    Erie  R.  Co. 


V.  Winfield  (U.  S.),  662.  Annotated 

—  workmen's  compensation  act — employees  within   act — ^who   is  •'employee."     Dale  v. 
Saunders  (N.  Y.),  703.  Annotated 

workmen's  compensation  act — employments  within  act — construction  of  Illinois  stat- 


ute.   Vaughan's  Seed  Store  v.  Simonini  (111.),  713. 

workmen's  compensation  act — evidence — declaration  of  onpioyee  as  to  cause  of  injury 


— admissibility  in  evidence.    Carroll  y.  Knickerbocker  Ice  Co.  (N.  Y.),  540. 

—  workmen's  compensation  act — evidence — declaration  of  employee  while  suffering  from 
delirium  tremens — ^admissibility  in  evidence.  Carroll  v.  Knickerbocker  Ice  Co,  (N.  Y.), 
540. 

—  workmen's  compensation  act— evidence — dependency — sufiiciency  of  evidence.  Victor 
Chemical  Works  v.  Industrial  Board  (111.),  627. 

—  workmen's  compensation*  act — evidence — ^verdict  of  coroner's  jury — admissibility  in 
evidence.    Victor  Chemical  Works  v.  Industrial  Board  ( 111. ) ,  627. 

—  workmen's  compensation  act — medical  examination  of  workman.  Earwicker  v.  I^n- 
don  Graving  Dock  Co.   (Eng.),  665.  Annotated 

—  workmen's  compensation  act — ^medical  referee — duties.  Earwicker  v.  London  Graving 
Dock  Co.   (Eng.),  665. 

—  workmen's  compensation  act — notice  of  claim — ^time  for  giving.  Victor  Chemical 
Works  V.  Industrial  Board  (111.),  627. 

—  workmen's  compensation  act — proceedings  under  act — ^applicability  of  rules  of  evi- 
dence.    Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  540. 

—  workmen's  compensation  act — proceedings  under  act — ^applicability  of  rules  of  legal 
procedure.     Victor  Chemical  Works  v.  Industrial  Board  (111.),  627. 

—  workmen's  compensation  act — proceedings  under  act — form  of  findings.  Blanton  v. 
Wheeler,  etc.  Co.  (Conn.),  747. 

—  workmen's  compensation  act — proceedings  under  act — ^motion  to  recommit.  Blanton 
V.  Wheeler,  etc.  Co.  (Conn.),  747. 

—  workmen's  compensation  act — validity  of  Illinois  act.  Victor  Chemical  Works  v.  In- 
dustrial Board  (111.),  627. 

—  workmen's  compensation  acts — ^validity  of  Kentucky  act.  Greene  v.  Caldwell  (Ky.  K 
604.  '  Annotated 

—  workmen's  compensation  act — ^validity  of  Washington  act.  Stertz  y.  Industrial  Ins. 
Commission  ( Wash. ) ,  354. 
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MASTER'  AND  SERVAKT  ~  Continiied. 

Libel  and  slander — diarge  of  unfair  treatment  of  labor  as  libelous.    Axton  Fisher  Tobacco 
Co.  V.  Evening  Post  Ck).  (Ky.),  660. 

charge  that  name  of  employer  is  on  "unfair  list"  as  libelous.    Axton  Fisher  Tobacco 

Co.  V.  Evening  Post  Co.   (Ivy.),  660.  Annotated 

See  also  Labor  Combinations. 

MECHAJflCS'  LIENS. 

Foreclosure  of  lien — amendment  of  bill  as  affecting  plea  of  limitations.     Niehaus  ▼.  C.  B. 
Barker  Construction  Co.  (Tenn.),  23. 

consolidation  of  several  actions — effect  as  to  party  not  served  in  one  proceeding.     City 

Sash,  etc.  Co.  v.  Bunn  (Wash.),  31. 

foreclosure  decree  as  binding  adjudication.     Cain  v.  Parfitt  (Utah),  28. 

parties— owner  of  premises  as  necessary  party  defendant.    City  Sash,  etc.  Co.  v.  Bunn 

(Wash.),  31.  Annotated 

parties — person   having  claim  to   premises   as   proper   party   defendant.     Bacon    v. 

Reichelt  (111.),  -1.  Annotated 

parties — principal  contractor  as  necessary  party  defendant.    Becker  v.  Hopper  (Wyo.), 

36.  Annotated 

parties— trustees  under  prior  mortgage  as  necessary  parties  defendant.     !Niehaus  v. 

C.  B.  Barker  Construction  Co.    (Tenn.),  23.  Annotated 

parties — vendee  in  contract  for  sale  of  premises  as  necessary  party  defendant.     Cain 


V.  Parfitt  (UUh),  28.  Annotated 

time  for  institution  of  proceeding.    City  Sash,  etc.  Co.  v.  Bunn  (Wash.),  31. 


Right  to  Uen-^effect  of  payment  to  contractor  in  full.    Becker  v.  Hopper  (Wyo.),  36. 

MEDIOAIi  SIEAMINATION. 
See  Workmen's  Compensation  Aota. 

MEDICINE. 
See  Fbysieians  and  SnrKoons* 

MEMBER  OF  FAMILY. 
See  Implied  Oontraets* 

MEMORANDUM. 
See  FrandSy  Statnte  of* 

MENTAL  CAFACITT. 
See  Insanity. 

MINES  AND  MINERALS. 

Adverse  possession — applicability  of  doctrine  to  mineral  lands.    Northcut  v.  Church  (Tenn.), 

545. 
Severance  of  surface  and  mineral  rights — effect  on  rights  of  parties.     Northcut  v.  Church 

(Tenn.),  545.  Annotated 

Tenants  in  common— extraction  of  ore  by  one  tenant — measure  of  damages.     Silver  King 

Coalition  Mines  Co.  y.  Silver  King  Consol.  Min.  Co.  (U.  S.),  571.  Annotated 

MINORS. 
See  Infants. 

MISCONDUCT  OF  JURT. 
See  Appeal  and  Error. 

MISREPRESENTATION. 
See  Infants. 

MOOT   CASE. 
See  Aetions. 

MORTALITY  TABLES. 

Judicial  notice  of  mortality  tables.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 

Annotated 

MOTIONS. 
See  Appeal  and  Error;  Trial)  Verdiet. 
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XOTXWG  PIOTUBSBl 

Unlawful  assembly — ^what  constitutes — audience  at  Sunday  movicg  picture  show.     People  y. 
Dixon   (Mich.)»  385.  Annotated 

MUNICIPAL  CORPORATIONS. 

Buildings — validity  of  building  ordinance.    8t.  Louis  v.  Nash  (Mo.),  134. 

Business  competition  with  citizen — power  of  municipality — sale  of  fixtures  in  connection  with 

oporaton  of  electric  lighting  plant.    Andrews  v.  South  Haven  (Mich.),  100.        Annotated 
Charter — effect  as  superseding  state  laws.     State  v.  Linn  ( Okla. ) ,  139. 
Debt  limit — computation  of  indebtedness — interest  on  bonds  as  factor.     O'Rear  v.  Sartain 

(Ala.),  593.  Annotated 

computation  of  indebtedness — time  as  of  which  indebtedness  is  computed.     O'Rear  v. 

Sartain  (Ala.),  593. 

computation  of  indebtedness — ^unissued  bonds  as  part  of  present  indebtedness.    O'Kear 

V.  Sartain  (Ala.),  593. 

effect  of  exceeding  limit — ^validity  of  tax  for  payment.     O'Rear  v.  Sartain    (Ala.), 


593. 

Food — regulation  of  ice  cream — ^validity.     Mew  Orleans  v.  Toca  (La.),  1032. 
Intoxicating  liquors — regulation  of  transportation — ^validity.    Kansas  City  y.  Jordan  (Kan.), 

273. 
Officers — municipal  (ittit-er  as  state  otiicer.     State  v.  Linn   (Okla.j,  139. 

removal — failure  to  enforce  laws  as  ground  for  removal.    State  v.  Linn  (Okla.),  139. 

removal — procedure    for    removal — charter    remedy    not    exclusive.      State    v.    Linn 

( Okla. ) ,  140. 

Ordinances — charging  offense  under  ordinance — necessity  of  negativing  exoeptioas.     Kansaa 
City  V.  Jordan  ( Kan. ) ,  273. 

title  and  subject-matter — ordinance  regulating  transportation  of  intoxicating  liquors. 

Kansas  City  v.  Jordan  (Kan.),  273. 

Smoke — validity  of  regulatory  ordinance.    People  v.  Detroit,  etc.  Ferry  Co.  (Mich.),  170. 

Annotated 

State — relation  to  municipality — interest  in  enforcement  of  laws  within  municipality.    State 
V.  Linn  (Okla.),  139. 

Streets — injury   from   defect — liability   of   municipality   as   dependent   on   notice   of   defect. 
Jamieson  v.  Edmonton   (Can.),  379. 

Workmen's  compensation  acts — municipal  employee  as  within  purview  of  workmen's  compen- 
sation act.    State  v.  District  Court  (Minn.),  635. 

NATIONAL  PURPOSE. 

See  Ckarities. 

NAVIGABIf  WATERS. 
See  Waters  and  Watercoarsea. 

NEGATIVE  COVENANTS. 
See  Master  and  Serraat. 

NEGATIVE  TE8TIMONT. 
See  ETldeaoe. 

NEGATIVING  EXCEPTIONS. 
See  Municipal  Cerporatiens* 

NEGUGENCE. 

Automobiles — imputed  negligence — negligence  of  husband  operating  automobile  not  imputed 
to  wife.    Virginia  I^.  etc.  Co.  v.  Gorsuch  (Va.),  838. 

injury  in  operation — sufficiency  of  evidence  to  establish  fact  that  person  in  charge 

of  car  is  owner.    Koonovsky  v.  Quellette  (Mass.),  1146, 

liability  for  injury  in  operation  as  affected  by  fact  that  automobile  is  unregistered. 

Koonovsky  v.  Quellette  (Mass.),  1146. 

— ' —  liability  of  owner  for  injury  to  guest.    Massaletti  v.  Fitzroy  (Mass.),  1088. 

reckless  driving  of  automobile — liability  of  driver  for  negligent •  homicide.     People  v. 


Falkovitch  (111.),  1077. 

Carriers  of  passengers — ^acfion  for  injury  to  passenger — admissibility  of  declaration  of 
ployee  of  carrier.    Froeming  v.  8tockton*£lectric  R.  Co.  (Cal.),  408. 

action  for  injurv  to  passenir(>r — construction  of  pleading.     Froeming  v.  Stockton  Elec- 
tric R.  Co.   (Cal.),  408.  '  ■  .         .       . 
action  for  injury  to  passenger — propriety  of  instruction  as  to  negligence  in  alighting 


from  moving  car.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 

—  action  fpr  injury  to  passenger — propriety  of  instruction  as  to  presmmption  of  negli- 

gence  from  injury.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.)>  408. 
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N£6Ua£NCE  '^  Oontiaiiea. 

Carriers  of  passengers — action  for  injury  to  passenger — propriety  of  instruction  as  to  right 
of  passenger  to  be  on  step  of  moving  car.  Frocining  v.  Stockton  Electric  R.  Co.  (CaT.), 
408. 

action  for  injury  to  passenger — sufficiency  of  evidence  to  sustain  recovery  against 

carrier.    Frocming  v.  Stockton  Llectric  R.  Co.  (Cal. ),  408. 

contributory  negligence  of  passenger — standing  on  platform  or  steps  preparatory  to 


alighting.     Froeming  v.  Stockton  Electric  R.  Co.   (Cal.),  408. 

Contributory  negligence — sufficiency  of  instruction  as  to  burden  of  proving  contributory  neg- 
ligence.   Froeming  v.  Stockton  Electric  R.  Co.   (Cal.),  408. 

Death  by  wrongful  act — damages — what  is  excessive  verdict.     Froeming  v.  Stockton  Electric 
R.  Co.   (Cal.),  408. 

Degrees  of  negligence — ^gratuitous  undertaking;.     Massaletti  v.  Fitzroy   (Mass.),  1088. 

Food — ^foreign  substance  in  animal  food — liability  of  seller.    Newell  v.  Reid  (Mich.),  224. 

Annotated 

Infants — ^action  for  injuries — defenses — misrepresentation  as  to  age.    Stetz  v.  F.  Mayer  Boot, 
etc.  Co.  (Wis.),  675. 

• action  for   injuries— defenses — release  by   guardian.     Stetz   v.   F.   Mayer   Boot,  etc. 

Co.  (Wis.),  675. 

basis  of  doctrine  of  liability  for  trespassing  infant.     Fusselman  v.  Yellowstone  Val- 


ley Land,  etc.  Co.   (Mont.),  420. 
—  liability  of  owner  of  premises  for  drowning  of  child  in  canal.     Fusselman  v.  Yellow- 
stone Valley  Land,  etc.  Co.  (Mont.),  420. 

sufficiency  of  complaint  based  on  turntable  doctrine.     Fusselman  v.  Yellowstone  Val- 


ley Laud,  etc.  Co.  ( Mont. ) ,  420. 

Insurance — liability  of  agent  to  owner  of  property  for  failure  to  procure  insurance.     Rezac 
v.  Zima  (Kan.),  1035.  Annotated 

Master  and  servant — contract  limitation  of  liability — validity.     Pittsburgh,  etc.  R.   Co.  v. 
Kinney  (Ohio),  286. 

contributory  negligence  of  servant — using  unsafe  appliance.     Shaughnessy  v.  North- 
land Steamship  Co.  ( Wash. ) ,  655. 

duty  to  furnish  safe  appliances — application  of  rule  to  maritime  employee.    Shaugh- 


nessy V.  Northland  Steamship  Co.*  (Wash.),  655. 

—  federal  employer's  liability  act — act  as  exclusive  of  state  regulation.    Erie  R.  Co.  v. 

Winfield  (U.  S.),  662. 

federal  employers'  liability  act — employees  within  act — employee  clearing  wreckage 


from  track.    Southern  R.  Co.  v.  Puckett  (U.  S.),  69.  Annotated 

—  federal  employer's  liability   act — employees  within   act — engineer   of   switch,  engine. 
Erie  R.  Co.  v.  W^infield  (U.  S.),  662. 

federal   employers'    liability    act — employees   within   act — ^machinist   in   roundhouse. 


Minneapolis,  etc.  R.  Co.  v.  Winters  (U.  S.),  54.  Annotated 

—  federal   employers'   liability  act — employees  within   act — necessity   for   existence  of 

relation  of  master  and  servant.     Chesapeake,  etc.  R.  Co.  v.  Harmon's  Administrator 

(Ky.),41.  Annotated 

federal  employers'   liability   act — judgment  denying  recovery   as   precluding   remedy 


under  state  law.     Chesapeake,  etc.  R.  Co.  v.  Harmon *s  Administrator  (Ky.),  41. 
—  federal  employers'  liability  act — ^removal  of  cause  from  state  to  federal  court.    South- 
em  R.  Co.  v.  Puckett  (U.  S.)',  69. 

federal  employers'  liability  act — review — applicability  of  act — saving  question  for  re- 


view.   Minneapolis,  etc.  R.  Co.  v.  Winters  (U.  S.),  54. 
—  federal  employers'   liability  act — review — decision  on  appeal — determining  rights  at 
common  law.     Chesapeake,  etc.  R.  Co.  v.  Harmon's  Administrator   (Ky.),  41. 

federal  employers'  liability  act — review — review  by   federal  court  of  state  decision. 


Southern  R.  Co.  v.  Puckett   (U.  S.),  69. 

—  workmen's  compensation  act — ^accident  or  injury  within  act — disease  as  accident — 
fall  of  driver  from  hack.    Carroll  v.  What  Cheer  Stables  Co.  (R.  I.),  346.  Annotated 

workmen's  compensation  act — accident  or  injury  within  act— disease  as  accident — 


suicide  from  supervening  insanity.     Withers  v.  London,  etc.  R.  Co.   (Eng.),  341. 

Annotated 
—  workmen's  compensation  act — accident  or  injury  within  act — disease  as  accident — 
typhoid  from  impure  drinking  water.    Vennen  y.  New  Dells  Lumber  Co.  ( Wis. ) ,  293. 

Annotated 
workmen's  compensation  act — accident  or  injury  within  act — injury  by  act  of  third 


person.     Stertz  v.  Industrial  Ins.  Commission   (Wash.),  354. 

—  workmen's  compensation  act — ^accident  or  injury  within  act — injury  not  arising  out 

of  employment.    Stertz  v.  Industrial  Ins.  Commission  (Wash.),  364. 

workmen's  compensation  act — accident  or  injury  within  act — injury  received  in  an- 


other jurisdiction.    Grinnell  v.  WMIkinson  (R.  I.),  618.  Annotated 

—  workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  acci- 
dent arising. out  of  employment.    Eugene  Dietzen  Co.  v.  Industrial  Board  (111.),  764. 

Annotated 
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Master  and  servant — workmen's  compensation  act — accident  or  injury  within  act — what  con- 
stitutes accident  arising  out  of  employment.  Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.), 
540;  Chicago  Dry  Kiln  Co.  v.  Industrial  Board  (111.),  645. 

. workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  "in- 
jury." Stertz  V.  Industrial  Ins.  Commission  (Wash.),  354.  Annotated 
workmen's  compensation  act — appeal  and  error — review  of  findings  of  workmen's  com- 


pensation board.    Chicago  Dry  Kiln  Co.  v.  Industrial  Board  (111.))  O^S-  Annotated 

—  workmen's  compensation  act — appeal  and  error — review  of  findings  of  workmen's  com- 
pcnnation  board.  Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  540;  Victor  Chemical  Worka 
V.  Industrial  Board  (111.),  627;  Dale  v.  Saunders  (N.  Y.),  703;  Eugene  Dietzen  Co.  v. 
Industrial  Board  (111.),  764. 

—  workmen's  compensation  act — appeal  and  error — review  of  judgment  dismissing  claim 
for  compensation.    Grinnell  v.  Wilkinson  (R.  I.),  618. 

—  workmen's  compensation  act — "average  weekly  earnings" — construction  of  phrase. 
Cox  v.  TroUope  (Eng.),  637.  Annotated 

—  workmen's  compensation  act — "average  weekly  earnings" — tips  of  railroad  porter  as 
included.     Great  Western  R.  Co.  v.  Helps  (Eng.),  1120.  Annotated 

—  workmen's  compensation  act — award  or  allowance — lump  sum  award.  McCracken  v. 
Missouri  Valley  Bridge,  etc.  Co.   (Kan.),  689. 

—  workmen's  compensation  act — award  or  allowance — termination  of  allowance  by  mar- 
riage of  beneficiary.    Adleman  v.  Ocean  Accident,  etc.  Corp.  (Md.),  730.  Annotated 

workmen's  compensation  act — construction  and  operation  of  act— depriving  court  of 


jurisdiction.    Stertz  v.  Industrial  Ins.  Commission  (Wash.),  354. 
—  workmen's  compensation  act — construction  and  operation  of  act — effect  of  act  aa  dis- 
pensing with  judicial  controversy.    Stertz  v.  Industrial  Ins.  Commission  (Wash.),  354. 
workmen's  compensation  act— -<:on8truction  and  operation  of  act — effect  of  change  in 


act  on  pending  proceedings.    Carroll  v.  Knickerbocker  Ice  CJo.  (N.  Y.),  540. 
—  workmen's  compensation   act — construction   and  operation   of  act — nature   and  pur- 
pose of  Illinois  act.    Victor  Chemical  Works  v.  Industrial  Board  (111.),  627. 

workmen's  compensation  act — construction  and  operation  of  act-— nature  and  scope 


of  Wa'shington  act.     Stertz  v.  Industrial  Ins.  Commission    (Wash.),  354;   Shaughnessy 
V.  Northland  Steamship  Co.   (Wash.),  655. 

—  workmen's  compensation  act — construction  and  operation  of  act — retroactive  opera- 
tion of  act.    State  v.  General  Accident,  etc.  Assur.  Corp.  ( Minn. ) ,  615.  Annotated 
workmen's  compensation  act — construction  and  operation  of  act — theory  of  liability 


under  New  York  act.     Dale  v.  Saunders  (N.  Y.),  703. 
—  workmen's  compensation  act — defenses — absence  from  place  of  employment  as  affect- 
ing right  of  recovery.     Stertz  v.  Industrial  Ins.  Commission   (Wash.),  354. 

workmen's  compensation  acts — defenses — disobedience  of  orders  as  precluding  recov- 


ery. Williams  v.  Llandudno  Coaching,  etc.  Co.  (Eng.),  682. 
—  workmen's  compensation  acts — defenses — intoxication  of  employee  as  precluding  re- 
covery. Williams  v.  Llandudno  Coaching,  etc.  Co.  (Eng.),  682.  Annotated 
workmen's  compensation  act — defenses — receipt  of  ofiier  benefit  as  affecting  right  to 


compensation.    State  v.  District  Court  (Minn.),  635.  Annotated 

—  workmen's  compensation  act — dependents  within  act — absence  of  dependents — award 
to  state.    Blanton  v.  Wheeler,  etc.  Co.  ( Conn. ) ,  747. 

workmen's  compensation  act — dependents  within  act — ^who  is  "dependent."     Blanton 


v.  Wheeler,  etc.  (Conn.),  747.  Annotated 

—  workmen's  compensation  act — dependents  within  act — residence  of  beneficiary  as  af- 
fecting right  to  compensation.     Victor  Chemical  Works  v.  Industrial  Board  (111.),  627. 

Annotated 

—  workmen's  compensation  act — election  to  accept  act — necessity  of  election.    Vaiighan's 
Seed  Store  v.  Simonini   (111.),  713.  Annotated 

—  workmen's  compensation  act — election  to  accept  act — right  of  election.     Shaughnessy 
V.  Northland  Steamship  Co.   (Wash.),  656. 

•'Workmen's  compensation  act — election  to  accept  act — ^time  for  election.  Victor  Chemi- 


cal Works  V.  Industrial  Board  (111.),  627. 
—  workmen's  compensation  act — emplovees  within  act — casual  emplovee.    Victor  Chemi- 
cal Works  V.  Industrial  Board  (111),  627. 

workmen's   compensation   act— employees   within   aet — maritime  employee.     Shaugh- 


nessy  v.  Northland  Steamship  Co.   (Wash.),  655.  Annotated 

—  workmen's  compensation  act — employees  within  act — minor  illegally  employed.     Stets 
V.  F.  Mayer  Boot,  etc.  Co.   (Wis.),  675.  Annotated 

—  workmen's  compensation  act — employees  within  aet — municipal  employee.     State  v. 
District  Court  (Minn.),  635. 

—  workmen's  compensation  act — employees  within  act — railroad  employee.     Erie  R.  Co. 
V.  Winfield  (U.  S.),  662.  Annotated 

workmen's  compensation  act— employees  within   act — ^who   is   "employee."     Dale  v. 


Saunders  (N.  Y.),  703.  Annotated 

—  workmen's    compensation    act — employments    within    act — construction    of    Illinois 
statute.     Vaughan's  Seed  Store  v.  Simonini  (111.),  713. 
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Master  and  Bervant — ^workmen's  compenBatioa  act— evidence — declaration  of  employee  as  to 

cause  of  injury — admissibility  in  evidence.     Carroll  v.  Knickerbocker  Ice  Go.    (N.Y.), 

540. 
■  workmen's  compensation  act — evidence — declaration  of  employee  while  suffering  from 

delirium  tremens — admissibility  in  evidence.    Carroll  v.  Knickerbocker  Ice  Co.   (N.  Y.), 

540. 

workmen's  compensation  act— evidence — dependency — sufficiency  of  evidence.     Victor 


Chemical  Works  v.  Industrial  Board  (111.),  627. 
—  workmen's  compensation  act—evidence — verdict  of  coroner's  jury — admissibility  in 
evidence.    Victor  Chemical  Works  v.  Industrial  3oard  (111.),  627. 

workmen's  compensation  act — medical  examination  of  workman.     Earwicker  v.  Lon 


don  Graving  Dock  Co,  (£ng.),  065.  Annotated 

—  workmen's  compensation  act — ^medical  referee — duties.     Earwicker  v.  London  Grav- 
ing Dock  Co.   (£ng.),  665. 

workmen's  compensation   act — ^notice  of  claim — time  for  giving.  Victor   Chemical 


Works  V.  Industrial  Board  (111.),  627. 
—  workmen's  comoensation  act — ^proceedings  under  act — ^applicability  •  of  rules  of  evi- 
dence.   Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  540. 

workmen's  compensation  act — procc-edings  under  act — applicability  of  rules  of  legal 


procedure.    Victor  Chemical  Works  v.  Industrial  Board  (111.),  627. 

—  workmen's  compensation  act — proceedings  under  act — form  of  findings.     Blanton  v. 

Wheeler,  etc.  Co.  (Conn.),  747. 

workmen's  compensation  act — proceedings  under  act — motion  to  recommit.     Blanton 


V.  Wheeler,  etc.  Co.  (Conn.),  747. 
—  workmen's  compensation  act — ^validity  of  Illinois  act.    Victor  Chemical  Works  v.  In- 
dustrial Board  (111.),  627. 

workmen's  compensation  act — validity  of  Kentucky  act.     Greene  v.  Caldwell   (Ky.), 


604.  Annotated 

workmen's  compensation  act — validity  of  Washington  act.     Stertz  v.  Industrial  Ins. 


Commission    (Wash.),  354. 

Owners  of  premises — liability  for  injury  in  ease  of  invitation  not  accepted  or  acted  on.    Fus- 
selman  v.  Yellowstone  Valley  Land,  etc.  Co.  (Mont.),  420. 

Pleading — propriety  of  alleging  several  inconsistent  charges  of  negligence.    Froeming  v.  Stock- 
ton Electric  R.  Co.  (Cal.),  408. 

■■  sufficiency  of  complaint  for  negligence.    Fusselman  y.  Yellowstone  Valley  Land,  etc. 

Co.  (Mont.),  420. 

Public  officers — ^neglect  of  duty  as  affecting  right  to  public  officer  to  compensation.    Bartholo- 
mew V.  Springdale  (Wash.),  432.  Annotated 

neglect  of  duty  as  affecting  right  of  public  officer  to  compensation.    Young  v.  Morris 

( Okla. ) ,  450.  Annotated 

Streets  and  highways — injury  from  defect — liability  of  municipality — ^notice  of  defect.    Jamie- 
son  V.  Edmonton  (Can.),  379. 

What  constitutes  negligence — breach  of  duty  essential.     Fusselman  y.  Yellowstone  Valley 
Land,  etc.  Co.  (Mont.),  420. 
See  also  Brokers;  Public  Serrlce  Commissions;  Taxation* 

NEGOTIABLE  INSTBUMEKTS. 
Bee  Bills  and  Notea. 

HEWIiT  DI800VEBED  EVIDEKOE. 
See  New  TriaL 


Bee  Contempt;  Jury. 

NEW  TBIAL. 

Kewly  discovered  evidence — affidavit  showing  diligence — necessity.    Chilton  ▼.  Commonwealth 

(Ky.),  851. 
sufficiency  of  affidavit  for  new  trial.    Fusselman  v.  Yellowstone  Valley  Land,  etc.  Co. 

( Mont. ) ,  420. 

See  also  Jnrj. 

HONMATLABTiE  MATTER. 
See  War. 

NONRBSIBENTB. 
Bee  Oontraets. 
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NOTES. 
See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error;  Sheriffs  and  Constables;  Streets  and  His^ways;  Work- 
men's Compensation  Acts. 

OBJECTIONS   TO   EVIDEKCE. 
See  Trial. 

OFFICEBS. 
See  Municipal  Corporations;  Public  Ofieers* 

OFFICIAL   BONDS. 
See  Public  Officers. 

OLOGRAPHIC  IXriLLS. 

See  Wills. 

OPINION  EVIDENCE. 
Bee  ETidence. 

"OR." 

"Or"  construed  M  "and"  in  instrument  creating  charity.    Thorp  v.  Lund  (Mass.)*  1204. 

ORDERS. 
See  Public  Service  Commissions. 

ORDINANCES. 
See  Municipal  Corporations. 

ORE. 

See  Mines  and  Minerals* 

OVERHANGING  TREES. 
See  Adjoining  Landow^ners* 

OWNERSHIP. 
See  Fences. 

OWNERS  OF  PREMISES. 

Infanta — ^basis  of  doctrine  of  liability  for  trespaRaing  infant.  Fusselman  v.  Yellowstone  Val- 
ley Land,  etc.  Co.  (Mont.),  420. 

liability  of  owner  of  premises  for  drowning  of  child  in  canal.  Fusselman  v.  Yellow- 
stone Valley  Land,  etc.  Co.  (^lont.),  420. 

sufficiency  of  complaint  based  on  turntable  doctrine.  Fusselman  v.  Yellowstone  Val- 
ley Land,  etc.  Co.   (Mont.),  420. 

Invitation — liability  for  injury  in  case  of  invitation  not  accepted  or  acted  on.     Fusselman 
V.  Yellowstone  Valley  Land,  etc.  Co.  ( Mont. ) ,  420. 
See  also  Adjoining  Landowners;  Meclianios*  Liens. 

PARENT  AND  CHILD. 

Contract  by  parent  for  services  of  child — effect  as  binding  child.     Cain  v.  Gamer  (Ky.),  8*24. 

Annotated 
Custody  of  child — effect  of  remarriage  after  divorce.     Cain  v.  Garner  (Ky. ),  824, 
Gifts — conveyance  by  parent  to  child — presumption  and  burden  of  proof  of  undue  influenctf. 

Soper  V.  Cisco  ( N.  J. ) ,  452.  ,  AfmotaM 

Respective  rights  of  parents  in  relation  to  children.    Cain  v.  Garner  (Ky.),  824* 

See  also  Adoption;  Infants. 

PARTIAL  INVALIDITT. 
See  Antennptial  As'eemen'ts. 

PARTIES  TO  ACTIONS. 

Injunctions — parties — successor  of  official — necessity  of  service  of  process  on  successor.  Hitch- 
man  Coal,  etc.  Co.  v.  Mitchell  (U.  S.),  461. 

Mechanics*  liens — foreclosure — consolidation  of  several  actions — effect  as  to  party  not  served 
in  one  proceeding.    City  Sash,  etc.  Co.  v.  Bunn  (Wash.),  31. 
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PARTISS  TO  ACTIONS  —  Oontinved. 

Mechanics'  liens — foreclosure — owner  of  premises  as  necessary  party  defendant.  City  Sasb, 

etc.  Co.  V.  Bunn  (Wash.),  31. 
foreclosure — person  having  claim  to  premises  as  proper  party  defendant.     Bacon  v. 

Reichelt   (111.),  1.  Atmofated 

foreclosure — principal  contractor  as  necessary  party  defendant.     Becker  v.   Hopper 


(Wyo.),  35.  Annotated 

—  foreclosure — trustees  under  prior  mortgage  as  necessary  parties  defendant.     Niehaus 
V.  C.  B.  Barker  Construction  Co.  (Tenn. ),  23.  Annotated 

foreclosure — vendee  in  contract  for  sale  of  premises  as  necessary,  party  defendant. 


Cain  V.  Pariitt   (Utah),  28. 
Omission  of  party — effect  of  omission  in  equitable  action   in   federal   courts.     Silver   Kinj* 

Coalition  Mines  Co.  v.  Silver  King  Consol.  Min.  Co.   (U.  S.),  571. 
Tenants  in  common — accounting — parties — effect  of  assignment  of   interest  by  one  tenant. 

Silver  King  Coalition  Mines  Co.  v.  King  Consol.  Min.  Co.  (U.  S.),  571. 
Virtual  representation — action  for  partition.    Chambers  v.  Preston  (Tenn.),  428.    * 
Warranty — action  on  warranty — necessary  parties.     Pacific  Power,  etc.  Co.  v.  White  (Wash.), 

125. 

See  also  Trial. 

PABTITION. 

Parties — virtual  representation.    Chambers  v.  Preston  (Tenn.),  428. 

PATRIOTIC   PUBPOSS. 
See  Cliaritiefe. 

PAYMENT. 

Recovery  of  payments — payment  to  secure  license  as  payment  under  duress — right  to  recover. 
Baldwin  v.   Chesaning    (Mich.),   512.  Annotated 

See  also  Bills  and  Notes;  P«1ilie  OAoers. 

PEBPETUITIBS. 

Trust  for  maintenance  of  estate  held  to  be  void  as  perpetuity.    Thorp  v.  Lund  (Mass.),  1204. 

PEBSONAI.  PBOPEBTY. 
See  Eminent  Domain;  Hnsband  and  Wife. 

PEBSONAI.  SEBVICES. 

See  Infants;  Parent  and  Cliild. 

PHYSICIANS  AND  SUBOEONS. 

Practice  of  medicine — ^massage  treatment  as  practice  of  medicine.  State  Board  t.  Terrill 
(Utah),  1117. 

PLEADING. 

Amendment — bill  to  foreclose  mechanic's  lien — amendment  as  affecting  plea  of  limitations 
^iehaus  v.  C.  B.  Barker  Construction  Co.   (Tenn.),  23. 

construction  of  statute  authorizing  amendment  in  case  of  variance.  Conrad  v.  Elli- 
son-Harvey  (Va.),  1171. 

Carriers  of  passengers — action  for  injury — construction  of  pleading.  Froeming  v.  Stockton 
Electric  R.  Co.   (Cal.),  408. 

Damac:es — averments  in  complaint  sufficient  to  warrant  recovery  of  exemplary  damajres. 
Dwyer  v.  Libert   (Ida.),  973. 

Demurrer — effect  as  admission.  Axton  Fisher  Toliacct)  Co.  v.  Evening  Post  Co.  <Ky.),  560; 
State  v.  Senatobia  Blank  Book,  etc.  Co.  (Miss.),  053. 

Guardian  ad  litem — sufficiency  of  allegation  of  appointment  of  guardian  ad  litem.  Froeming 
V.  Stockton  Electric  R.  Co.  (Cal.),  408. 

Libel  and  slander — necessitv  of  alleging  special  damage.  Axton  Fisher  Tobacco  Co.  v.  Eve- 
ning Post  Co.  (Ky.),  560. 

sufficiency  of  complaint  with  respect  to  averments  of  time  and  place  of  slander.  An- 
derson V.  Shockley  (Mo.),  500.  Annotated 

suit  on  several  publications — necessity  of  pleading  each  publication  separately.     An- 


derson V.  Shockley  (Mo.),  500. 

variance  between  complaint  and  proof.    Anderson  v.  Shockley  (Mo.),  500. 


Master  and  servant — ;action  by  discharged  employee  for  salary-HBufficiency  of  objection  on 

ground  of  variance.    Conrad  v.  Ellison-Harvey  Co.  (Va.),  1171. 
Negligence — propriety  of  alleging  several  inconsistent  charges  of  negligence.     Froeming  v. 

Stockton  Electric  R.  Co.  (Cal.).  408. 
sufficiency  of  complaint  for  negligence.     Fnsselman  v    Yellowstone  Valley  Land,  etc. 

Co.  (Mont.),  420. 
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PUSADma  —  CoutiBiied. 

Owners  of  premises — sufficiency  of  complaint  based  on  turntable  doctrine.    Fu8«eiman  t.  Yel- 
lowstone Valley  Land,  etc.  Co.  (Mont.),  420. 
Striking  out  pleading — reply  to  new  matter  on  appeal.    Berryman  v.  Cliilds  (Xeb.),  1029. 

PUEDOE. 

Army  and  navy — ^pledge  of  public  property  by  soldier — criminal  liability  of  civilian  receiv- 
ing property.    BoUand  v.  United  States  ( U.  S. ) ,  520.  Annotated 

POUCE  POWER. 
See  Coastltntloiutl  Law. 

PORTERS. 
See  Averase  Weekly  Earainss. 

POSITIVE  TESTIM0K7. 
See  Evidence. 

POST  OFFICE. 

Espionage  act — ^validity.    Masses  Pub.  Co.  v.  Patten  {U.  S.),  999.  Annotated 

POWER  OF  APPOINTMENT. 
See  Trnsts  and  Trasteea. 

PRACTICE  OF  MEDICINE. 
See  Pliysleians  and  Snrseons. 


See  Stock  and  Stockkoldevs. 

PRESUMPTIONS. 

Carriers  of  passengers — ^presumption   of  negligence  from   injuries  caused  by  operation  of 

street  car.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 
Gifts — conveyance  by  parent  to  child — presumption  of  undue  influence.    Soper  v.  Cisco  (N.  J.), 

452.  Annotated 

Public  service  commissions — presumption  in  favor  of  order  of  commission.     Mississippi  R. 

Com.  v.  Mobile,  etc.  R.  Co.  (Miss.),  828. 
Statutes — ^presumption  in  favor  of  validity  of  statute.    Victor  Chemical  Works  v.  Industrial 

Board  (111.),  627;  New  Orleans  v.  Toca  (La.),  1032. 
Witnesses — ^presumption  from  failure  to  call  attorney  as  witneea.    Ravenscroft  v.  Stull  (IU.)i 

1130. 

PRIMA  FACIE  EVIDENCE. 
See  Evidenee. 

PRIKCIPAI.  AND  AGEirr. 
See  Affenoy. 

PRIKTED  SIGNATtTRE. 
See  Frauds,  Statute  of. 

PRINTING. 

Statute  prohibiting  letting  of  printing  contract  to  nonresident — validity.    State  v.  Senatobia 
Blank  Book,  etc.  Co.  (Miss.),  053. 

PRIORITY. 

See  Banks. 

PRIVII.EGE. 
See  Witnessea. 

PRIVIUSGED  COMMUNICATIONS. 
See  liibel  and  Slander. 

PROCEDURE. 
See  Eminent  Domain;  Workmen's  Compensation  Aets. 
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pmocBSS. 

See  laiwaotioBs;  Meolukaios'  Uemu 


PRODUCTION  OF  DOCUMENTS. 
See  Witnesses, 

PROFITS. 

See  Sminent  Domain* 

PROMISSORT  NOTES. 
.    See  Bills  and  Notes. 

PROMOTERS. 
See  Corporations. 

PUBLIC  ADMINISTRATORS. 
See  Executors  and  Administtfators* 

PUBLICATION. 

See  Contempt. 

PUBLIC  CONTRACTS. 

See  Contracts, 

PUBLIC   LANDS. 

Land  under  water — effect  of  restrietions  in  grant.  People  v.  Steeplechase  Park  Co.  (N.  Y.), 
1099. 

limitation  on  unrestricted  grant.    People  v.  Steeplechase  Park  Co.  (N.  Y.),  1099. 

power  of  state  to  make  grant.    People  v.  Steeplechase  Park  Co.  (N.  Y.),  1090. 

Annotated 

PUBLIC  OFFICERS. 

Compensation — neglect  of  duty  as  affecting  right  of  public  oflScer  to  compensation.  Bartholo- 
mew V.  Springdale   (Wash.),  432.  Annotated 

neglect  of  duty  as  affecting  right  of  public  officer  to  compensation.    Young  v.  Morris 

(Okla.),  450.  Annotated 

right  of  de  facto  officer  to  compensation.    Thompson  v.  Denver  ( Colo. ) ,  915. 

right  of  dt*  jure  officer  to  recover  salary  paid  to  de  facto  officer.  Thompson  v.  Den- 
ver (Colo.),  915. 

right  to  compensation  as  affected  by  failure  of  officials  to  approve  bond..  Bartholo- 
mew V.  Springdale  (Wash.),  432. 

Federal  officers — eminent  domain  commissioners  as  federal  officers.  Brackett  v.  Common- 
wealth ( Mass. ) ,  863. 

Injunctions — control  of  discretion  of  county  officers  by  injunction.  0*Rear  v.  Sartain  (Ala.), 
593. 

unauthorized  payment  by  public  officer — right  of  taxpayer  to  restrain.     Fergus  v. 

Brady   (111.),  220. 

Personal  liability — payment  for  purpose  not  governmental.    Fergus  v.  Brady  (111.),  220. 

payment  under  void  statute.    Fergus  v.  Brady  (Ill.)»  220. 

sale  of  property  for  taxes  under  void  statute.     Fields  v.  Altman   (Ala.),  189. 

Annotated 
Removal — failure  to  enforce  laws  as  ground  for  removal.    State  v.  Linn  (ORla.),  139;  State 

V.  Reichman  (Tcnn.),  889. 
procedure  for  removal — remedy  provided  in  city  charter  not  exclusive.     State  v.  Linn 

(Okla.),  140. 
State  officers — municipal  officer  as  state  officer.     State  v.  Linn  (Okla.),  139. 
Vacancy — neglect  of  duty  as  creating  vacancy  in  office.    Young  v.  Morris  (Okla.),  450. 
Veterans — right  to  appointment  to  office — discretion  of  appointing  power.     Phelps  v.  Byrne 

( S.  Dak. ) ,  996. 
right  to  appointment  to  office — enforcement  by  mandamus.    Phelps  v.  Byrne  (S.  Dak.), 

996. 

See  alio  Idbel  and  Slander. 

PUBLIC  POUOT. 
See  Contraets. 

PUBUC  PBOPERTT. 
See  Armj  and  Kavr. 
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PUBLIC  SERVICE  COMMISSION. 

Collateral  attack  on  order  of  commission.    Sayers  v.  Montpelier,  etc.  R.  Co.   fVt.),  1050. 

Effect  of  order  of  commission — liability  of  corporation  obeying  order.  Sayers  v.  Montpelier, 
etc.  Co.   (V't.),  1050. 

Power  of  commission — abolition  of  grade  crossings — exceeding  powers.  Sayers  v.  Montpelier, 
etc.  R.  Co.  (Vt.),  1050. 

construction  of  statute  as  amended.     Sayers  v.  Montpelier,  etc.  K.  Co.   (Vt,),  1050. 

■ electric  wires — power  of  commission  to  prevent  maintenance  in  close  proximity.  West- 
cm  Union  Tel.  Co.  v.  Burlington  Traction  Co.  (Vt.),  841.  Annotated 
railroads — validity   of   order   of   commission   requiring   station   at   particular   place. 


Mississippi  R.  Co.  v.  Mobile,  etc.  R.  Co.   (Miss.j,  828. 
Presumption  lu  favor  of  order  of  public  service  commission.     Mississippi  R.  Com.  v.  Mobile, 

etc.  R.  Co.  (Miss.),  828. 
Review  of  oVder  of  commission — injunction  as  proper  remedy.    Mississippi  R.  Com.  y.  Mobile, 

etc.  R.  Co.  (Miss.),  828. 

power  of  court  of  equity.    Sayers  v.  Montpelier,  etc.  R.  Co.  (Vt.),  1050. 

review  by  appellate  court  of  decree  disapproving  order  of  commission.    Mississippi  R. 

Com.  V.  Mobile,  etc.  R.  Co.  iMiaa.),  828. 

review  of  findings  on  ap^)eal.    Western  Union  Tel.  Co.  v.   Burlington  Traction  Ca 


(Vt.),  841. 

PUBLIC  SE&VICE  CORPORATIONS. 

Building  restriction  as  binding  public  service  corporation.  Flynn  v.  New  York,  etc.  R.  Co. 
(N.  Y.),  588.  Annotated 

Judicial  notice  of  charter  of  public  service  corporation.  Western  Union  Tel.  Co.  v.  Burling- 
ton Traction  Co.  (Vt.),  841. 

PUBLIC  UTIUTIBS. 

Power  of  municipality  to  compete  with  citizen  in  operation  of  public  utility.  Andrews  v. 
South  Haven  (Mich.),  100.  Annotated 

PUNISHBIBNT. 
See  Sentence  and  Pnnishnteiit. 

QtTAUFICATION. 


QUESTIONS  OF  UkW  AND  T/LCT. 

Master  and  8(^rvant — wrongful  discharge  of  servant — question  of  law  or  fact.  Conrad  y.  Elli- 
son-Harvey Co.   (Va. ),  1171. 

Witnesses — ^mental  capacity  of  witness  as  question  of  law  and  fact.  State  v<  Tetrault  (K.  H.), 
425. 

QUO  WARRANTO. 

Corporations — violation  of  charter — quo  warranto  as  proper  remedy.  State  v.  Sonatobia 
Blanic  Book,  etc.  Co.  (Miss.),  953. 

RAILROADS. 

Crossinj^s — operation  of  grade  crossing — power  of  public  service  commission.  Sayers  v.  Mont- 
pelier, etc.  R.  Co.   (Vt.),  1050. 

Right  of  way — telegraph  line  on  right  of  way — right  of  telegraph  company  to  cut  overhang- 
ing trees — admissibility  of  evidence  of  contract  with  railroad.  Cobb  y.  Western  Union 
Telegraph  Co.   (Vt.),  1156. 

Stations — tirder  of  public  service  commission  requiring  station  at  particular  place — reasona- 
bleness of  order.     Mississippi  R.  Com.  v.  Mobile,  etc.  R.  Co.  (Miss.),  828. 
See  also  Employers*  Liability  Acts;  Workmen's  Conipensatioa  Aets. 


Evidence — admissibility  of  evidence  as  to  conduct  of  prosecutrix  with  others.     State  v.  Tet- 
rault (N.  H.),  425. 

admissibility  of  evidence  as  to  subsequent  familiarities  with  prosecutrix.     State  v. 


Tetrault  (N.  H.),  425. 


READING   OF   NEWSPAPERS. 
See  Jury. 

REASONABLE   DOUBT. 
See  Criminal  Law. 
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b£ceptiok  of  bvidemce. 

See  THaL 

RBCONVSatSION. 
•••  £igL«itable  Conversioju 

RECORDING   ACTS. 
See  Brokers. 

RECORDS. 
See  Evidence. 

RECOVERY  OF  PAYMENTS. 

See  Payment. 

RECREATION. 
•  See  Jnry. 

RECRIMINATION. 
See  Divorce. 

REGISTRATION. 

See  AutomobUee. 

* 

RELATIVES. 
See  Insanity. 

RELEASE  AND  DISCHARGE. 

Action  for  injuries  to  infant — release  by  guardian  as  defense.     Stetc  ▼.  F.  Mayer  Boot,  etc 
Co.  (Wis.),  675. 

RELIGIOUS  INSTITUTIONS. 

Property  used  for  relip^ious  purposes  as  exempt  from  taxation.     Commonwealth  v.   First 
Christian  Church  ( Ky. ) ,  525. 

REMAINDERS  AND  REVERSIONS. 

Contingent  remainder  as  "interest"  in  land.    Hill  v.  Purdy  ( D.  C. ) ,  847. 

REMARRIAGE. 
See  Marriage. 


See  Election  of  Renaedies. 

REMOVAL. 
See  Public  OAeers;  Trnsts  and  Trustees. 

REMOVAL  OF  CAUSES. 

Federal  employers'  liability  act — ^removal  of  cause  from  state  to  federal  court.    Southern  R 
Co.  V.  Puckett  (U.  S.),  69. 

RENEWAL  OF  CONTRACT. 

See  Master  and  Servant. 

REOPENING  CASE. 
See  Trial. 


See  Statutes. 


See  Pleading. 

RESCISSION,  CANCELLATION  AND  REFORICATION. 

Conveyance  for  future  support — right  of  prantor  to  rescind  after  part  performance — ^nature 
of  relief  granted.    Soper  v.  Cisco  (N.  J.),  4*")2. 
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BSSIBBHCE. 
See  Workmen's  Coaipeneation  Acts* 

RES  JUDICATA. 

Federal  employerfi'  liability  act — judgment  denying  recovery  as  precluding  remedy  under  etete 
law.     Chesapeake,  etc.  K.  Co.  v.  Harmon's  Administrator  (Ky.),  41. 

Finding  of  facts — effect  of  future  developments.  People  v.  Detroit,  etc.  Ferry  Co.  (Hicfa.), 
170. 

Mechanics'  liens — foreclosure  decree  as  binding  adjudication.    Cain  y.  Parfitt  (Utah),  28. 

RESTRAINT  OF  MARRIAGE. 
See  Marriage. 

RESTRICTIONS. 
See  Building  Restrictions;  Waters  and  Watereonrsea* 


Meaning  of  ''revenue."    State  v.  Gordon  (Mo.),  191.  Afiao toted 

Meaning  of  "revenue."    Fergus  v.  Brady  (111.),  220.  Aimoiated 


See  Aetiomsi  Statmies* 

REVIVAL  MEETING. 
See  Jury. 

REVOCATION  OF  LETTERS. 
See  Ezecntors  and  Administrat«*s» 

RIGHT  OF  WAT. 
See  Railroads. 

RIPARIAN  RIGHTS. 
See  Waters  and  Watercourses. 

ROUNDHOUSES. 
See  Employers*  Liability  Acta. 

RULES  OF  DECISION. 

See  Courts. 

RULES  OF  EVIDENCE. 
See  Worknten's  Compensation  Acts. 

RULES  OF  PROCEDURE. 
See  Workmen's  Compensation  Acts. 

SAFE  APPLIANCES. 
See  Master  and  Servant. 


Conditional  sales — right  of  conditional  vendee  to  recover  damages  for  breach  of  warranty. 

Peuser  v.  Marsh  (N.  Y.),  913.  Annotated 

Food — foreign  substance  in  animal  food — liability  of  seller.    Newell  v.  Reid  (Mich.).  224. 

Annotated 
Warranty — ^action  on  warranty — necessary  parties.    Pacific  Power,  etc.  Co.  v.  White  ( Wash. ) , 

125. 

agency — warranty  to  agent  as  inuring  to  benefit  of  undisclosed  principal.     Pacific 

Power,  etc.  Co.  v.  White  (Wash.),  125.  Annotated 

consideration — sufficiency.    Pacific  Power,  etc.  Co.  v.  White  ( Wash. ) ,  125. 

construction  of  warranty — meaning  of  "liabilities."    Pacific  Power,  etc.  Co.  v.  White 


(Wash.),  125. 

—  distinction    between   warranty    and   guaranty.      Pacific    Power,    etc.    Co.    v.    White 
(Wash.),  125. 

—  duration — continuing  warranty.  'Pacific  Power,  etc.  Co.  v.  White  (Wash.).  125. 

—  duration — when  contract  executed.    Pacific  Power,  etc.  Co.  v.  White  (Wash.),  125. 
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SAI1E8  —  Conttaved. 

Warranty — seed — correspondence  of  seed  sold  to  name  or  variety — evidence  of  breach  of 

warranty.    Buckbee  v.  P.  Hohenadel,  Jr.  Co.  (U.  B.),  88. 
'■  seed — ^germinating  power  of  seed — evidenee  of  breach  of  warranty.    Meehan  v.  In- 

galls  (Wash.)^  71.  Annotated 

SAHD 
Bee  Water*  aad  Watereoursee* 

SCHfTUXA* 
See  Eridenoe. 

8ECONBART  EVIDENCEL 
See  Evidenee. 

SEED. 

Warranty  of  correspondence  to  name  or  variety--evidence  of  breach.    Buckbee  v.  P.  Hohena- 
del,  Jr.  Co.  (U.  S.),  88.  Annotated 

Warranty  of  germinating  power — evidence  of  breach.    Heehan  v.  Ingalls  (Wash.),  71. 

Annotated 


See  Homicide. 

SENTENCE  AND  PUNIS^BIENT. 

Cruel  and  unusual  punishment — ^what  constitutes.    People  v.  Elliott  (111.),  391.       Annotated 
Error  in  sentence — remand  by  appellate  court  for  proper  sentence.    People  v.  Elliott  (111.), 

391. 
Form  of  sentence--<»onviction  on  several  counts.    People  v.  Elliott  (111.),  391. 
Review  of  sentence  on  appeal.    People  v.  Elliott  (111.),  391. 

SERVICE  OF  PBOCESS. 
See  Injunctions;  Mechanics'  Liens. 

• 

SERVICE. 
See  Implied  Contracts;  Infants;  Parent  and  Child* 

SEVERANCE. 
See  Mines  and  Minerals. 

.    SHERIFFS  AND  CONSTABLES. 

Sheriffs — duty  of  sheriff  with  respect  to  unlawful  sale  of  intoxicants.    State  v.  Relchman 

(Tenn.),  889. 
' duty  to  enforce  law — what  constitutes  notice  of  violation.    State  v.  Reichman  (Tenn.) 

889. 
• duty  to  investigate  suspected  places  of  business  or  residence.    State  v.  Reichman 

(Tenn.),  889, 
■'     '  '     duty  to  prevent  crime.     State  v.  Reichman  (Tenn.)i  889. 

• powers  generally.     State  v.  Reichman   (Tenn.),  889. 

removal — ^failure  to  enforce  law  as  ground  for  removal.    State  v.  Reichman  (Tenn.), 


889. 

SIGNATURE. 

Meaning  of  "sign."    Estate  of  Manchester  (Cal.),  227. 
See  also  Frauds^  Statnte  of;  Wills. 

SLANDER. 
See  Libel  and  Sander. 

SMOKE. 

Validity  of  smoke  ordinance.    People  v.  Detroit,  etc.  Ferry  Co.  (Hich.),  170.  Annotated 

SOLDIERS. 
See  Army  and  Navy. 

« 

SPECIAL  ADMINISTRATORS. 

See  Actions. 

Ann.  Cns.  1918B.— 79. 
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SPECIAI.  DAMAGES. 
See  Libel  and  Slander. 

SPECIAL  DEPOSITS. 
See  Banks. 

STARE  DECISIS. 
See  Coiupts. 

STATE  COUBTS. 
See  Appeal  and  Ermry  Conrtei  BemoTal  of  Causes. 

STATES. 

Contract  exceeding  amount  of  appropriation — validity.     Fergus  v.  Bradv   (111.)*  220. 
Enforcement  of  laws — interest  of  state  in  enforcement  of  laws  within  municipality.    State  ▼. 

Linn   (Okla.),  139. 
Officers — municipal  officer  as  state  officer.     State  v.  Linn  (Okla.),  139. 

See  also  Pnblio  Lands;  Workmen^s  Compensation  Acts. 

STATIONS. 
See  Bailroads. 

STATUTE  OF  FBAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Linitation  of  Actions. 

STATUTES. 

Amendment — construction    of   statute    as    amended — powers    of    public   service    commission. 

Sayers  v.  Montpelier,  etc.  R.  Co.  (Vt.),  1050. 
Construction — all  parts  of  statute  considered.     Victor  Chemical  Works  v.  Industrial  Board 

(111.),  627. 

construction  in  favor  of  validity.    Victor  Chemical  Works  v.  Industrial  Board  (111.), 

627. 

effectuating  legislative  intent.    State  v.  Gordon   (Mo.),  191. 

legislative  definitions — effect.     St.  Louis  v.  Nash   (Mo.),  134. 

weight  accorded  to  construction  by  executive  officers.     State  v.  Gordon   (Mo.),  191. 

words  given  ordinary  meaning.     State  v.  Gordon   (Mo.),  191. 


Repeal — ^repeal  of  repealing  act  as  reviving  repealed  statute.     Manchester  Township  Super- 
visors V.  Wayne  County  Commissioners  (Pa.),  278.  Annotated 

Retroactive  operation — statute  of  limitations.     State  v.  Greneral  Accident,  etc.  Assur.  Corp. 
(Minn.),  615. 

Retroactive  operation — workmen's  compensation  act.     State  v.  General  Accident  Assur.  Corp. 
(Minn.),  615.  Annotated 

Validitv — eertaintv — statute  held  not  void  for  uncertaintv.     State  v.  Linn   (Okla.).  139. 

presumption  in  favor  of  validitv  of  statute.     Victor  Chemical  Works  v.  Industrial 

Board  (111.),  627;  New  Orleans  v.  toca  (La.),  1032. 

wisdom  of  statute — judicial  review.    State  v.  Senatobia  Blank  Book,  etc.  Ck).  (Mit>s.), 


953;  Masses  Pub.  Co.  v.  Patten  (U.  S.),  999. 

See  also  Mnnicipal  Corpocadlons;  Wills;  Worknen*s  Compensation  Acts. 

STOCK  AND  STOCKHOIiDEKS. 

Directors — purchase  of  stock   by  director  as  affected   by   fiduciary   relation   to   stockholder. 

Dawson  v.  National  Life  Ins.  Co.   (Iowa),  230.  '  Annotated 

Relation  of  stockholders  to  corporation.     Dawson  v.  National  Life  Ins.  Co.  (Iowa).  230. 
Subscription  to  stock — fraud  on  subscriber — ^waiver  bv  delav.     Heiskell  v.  Morris    (Tenn.i, 

1134. 

liability  on  subscription  as  affected  by  failure  to  subscribe  entire  amount.     Heiskell 

V.  Morris    (Tenn.),  1134.  Annotated 

right  of  promoters  to  subscribe.    Heiskell  v.  Morris  (Tenn.),  1134. 

right  of  stockholder  to  preference  in  subscribing  for  new  stock.     Schmidt  v.  Marconi 


Wireless  Tel.  Co.  (N.  J.i,  131.  Annotated 

STREAMS. 
See  Waters  and  Wateroonrses. 

STREETS  ANB  HIGHWAYS. 

Injury  from  defect — linbility  of  municipality — necessity  that  municipality  have  notice  of  de- 
fect,    .lamieson  v.  Kdmonton   (Can.).  379. 
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BUBSGBIPTZOn. 
See  St«ok  amd  St«okl&olders« 

SUBSEQUENT  FUBCHASEBS. 
See  BaildiAs  BeetrietioiM. 

SUICIDE. 
See  Aecldeat  iasuranoe;  DiseMie. 

SUNDAYS  ANB  HOLIDAYS. 

Amusements— raudienoe  At  Sunday  moving  picture  show  aa  constituting  unlawful  assembly 
People  V.  Dixon  (Mich.),  385.  Annotated 

SUPPOBT, 
Sec  Oeeds« 

SUBFAOE. 
See  Mines  and  Minerals. 

suBvrvAi  or  actions. 

Sec  Actions. 


Sec  Mortality  Tables. 

TAXATION. 

Exemptions  from  taxation — property  used  for  religious  purposes — what  is  included  in  ex- 
emption.    Commonwealth  v   First  Christian  Church   (Ky. ),  525 

Municipal  corporations — debt  limits—effect  of  exceeding  limit — validity  of  tax  for  payment. 
O'Kear  v.  Sartain  (Ala).  593 

Tax  sale — sale  under  void  statute — personal  liability  of  officer  Fields  v.  Altman  (Ala.). 
189.  Annotated 

TAXPAYEBS'  ACTIONS. 

Unauthorized  payment  by  state  official — ^right  ol  taxpayer  to  injunction.  Fergus  ▼.  Brady 
(111.),  220. 

TAX  BETUBNS. 
See  Eniinent  Domain. 

TELEOBAPHS  AND  TEUBPHONES, 

Overhanging  trees  on  right  of  way — right  of  telegraph  company  to  cut  to  line — admissibility 
of  evidence  of  contract  with  railroad.    Cobb  v   Western  Union  Telegraph  Co.  (Vt.),  1156. 

TENANTS  IN  COBCMON. 

Accounting  between  tenants  in  common — parties — effect  of  assignment  of  interest  by  one  ten- 
ant.    Silver  King  Coalition  Mines  Co   v   Silver  King  Consol.  Min.  Co.  (U.  S.),  571. 

Minerals — extraction  of  ore  iiy  one  tenant — measure  of  damages.  Silver  King  Coalition 
Mines  Co.  v.  Silver  King  Consol.  Min.  Co.  (U.  S.),  571.  Annotated 

TENDEB. 
See  Brokers. 

TENT. 
Meaning  of  "tent."    St.  Louis  v.  Nash  (Mo.),  134.  Annotated 

TEBMINATION  OF  ALLOWANCE. 
See  Workmen's  Compensation  Acts. 

TEBMINATION  OF  CONTBACT. 

See  Master  and  Servant. 

TESTAMENTABY  CAPACITY. 
See  "Wills. 

r 

THEATEBS  AND  AMUSEMENTS. 

Sundays — audience  at  Sundav  moving  picture  show  a«*  const itutinff  unlawful  assembly.     Peo 
pie  v.  Dixon    (Atich  ^     .'58.')  Annofat*'d 
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TIME  OF  FATMSJIT. 
See  Bills  aad  Notes. 


See  ATerage  Weekly  Bamlac** 

TITLE. 

Proof  of  title — beet  and  secondary  evidence.    Littlefield  v.  Bowen  (Wash.),  177. 

« 

TORTS. 
Sm  Aotione;  Neslis^i^^y  Tasatioi&t  Witnewes* 


TRANSACTIONS  WITH  DECEDENTS. 
Sec  Wltnessea. 

TRANSPORTATION. 
See  Intozieatlss  Idqnors. 

TREES  AND  TIMBER. 

Adjoining  landowners — tree  near  boundary  line — rights  ol  owner.    Wideman  v.  Faivre  (Kan.), 
1168.  Annotate 

tree  overhanging  boundary  line — right  to  cut  to  line.    Cobb  v.  Western  Union  Tele- 
graph Co.   (Vt),  1156.  Annotated 

TRESPASS. 
See  Infants. 

TRIAIi. 

Conduct  of  judge — remark  by  judge  held  to  be  proper.    Froeming  v.  Stockton  Electric  R.  Co. 

(Cal.),  408. 
Continuance-Ttabsence  of  party  as  ground  for  continuance — divorce  case.     Neven  v.  Neven 

(Nev.),  1083.  Annotated 
absence  of  witness  as  ground  for  continuance.    Neven  v.  Neven  (Nev.),  1083. 

motion  for  continuance  as  addressed  to  discretion  of  court.    Neven  v.  Neven  (Nev.), 

1083 

Motion  to  strike  out  evidence — ^necessity  of  disclosing  ground.     Wideman  v.  Faivre   (Kan.), 

1168. 
Objection  to  evidence — general  objection — sulBciency.    People  v.  Elliott  (111.),  301. 
Reception  of  evidence — refusal  to  allow  offer  of  proof — propriety.     People  v.  Elliott  (111.), 

391. 
Reopening  case  for  additional  testimony— discretion  of  court.    Virginia  R.  etc.  Co.  v.  Gorsuch 

(Va.),  838. 

See  also  Appeal  and  Error;  Argument  of  Counsel;  Honiicide;  Jury;  Venue; 
Witnesses. 

TRUSTS  AND  TRUSTEES. 

Accounting  by  trustee — compounding  of  interest.     Silver  King  Coalition  Mines  Co.  v.  Silver 

King  Consol.  Min.  Co.     (U.  S.),  671. 
Administration  of  trust — asking  instruction  of  court.    Thorp  v.  Lund   (Mass.),  1204. 
Creation  of  trust — necessity  of  assent  of  beneficiary.     Thorp  v.  Lund    (Mass.),  1204. 
Power  of   appointment — propriety  of  exercise — beneficiary   designated  generally.     Thorp  ▼. 

Lund   (Mass.),  1204. 
Removal  of  trustee — antagonism  or  ill  feeling  between  trustee  and  beneficiary  as  ground  for 

removal.    Maydwell  v.  Maydwell   (Tenn.),  1043.  Annotated 

jurisdiction  of  court  of  chancery.    Maydwell  v.  Maydwell  (Tenn.),  1043. 

Revocation  of  trust — right  of  settlor  to  revoke.    Tliorp  v.  Lund  (Haas.),  1204. 

See  also  Cliarities;  Parties  to  Actions. 

TURNTABLE  BOCTRINE. 
See  Owners  of  Prenises. 

TYPHOID  FEVER. 
See  Disease. 

ULTRA  VIRES. 

What  are  "ultra  vires  contracts."    American  Southern  Nat.  Bank  v.  Smith  (Ky.),  959. 

UNCERTAINTY. 
See  Statutes. 
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uhcojttbjli^xctsb  vmnMomr. 

Bee  Bvideaee. 

UNDISCIiOSEB  FRINOIPAI*. 
See  Ageney. 

UNDITE  INFIitnBNCE. 
Bee  Parent  and  Child;  W1U«. 

UNFAIB  UST. 
Bee  Labor  Combinations.  « 

UNIONS. 
See  Labor  Combination*. 

UNLAWFUL  ASSEMBLT. 

What  constitutes  unlawful  assembly — audience  at  Sunday  moving  picture  show.    People  v. 
Dixon  (Mich.),  385.  Annotated 

UNUSUAL  PUNISHMENT. 
See  Sentenee  and  Pnnisbn&eat. 

# 

VACANCY. 
Bee  Pnblio  OAcers. 

VALUE. 
Bee  Eminent  Domain. 

VARIANCE. 

Libel  and  slander — ^Variance  between  complaint  and  proof.    Anderson  ▼.  Shockley  (Mo.),  500. 

VENDOR  AND  PURCHASER. 

Building  restrictions — restriction  as  affecting  subsequent  purchaser.     Flynn  v.  New  York, 

etc.  R.  Co.  (N.  Y.),  688. 
restriction  as  binding  public  service  corporation.     Flynn  v.  New  York,  etc.  R.  Co. 

(N.  Y.),  588.  Annotated 

validity  of  restriction.     Wear  v.  Kansas  (U.  S.),  586. 


See  also  Meebanies*  Liens. 

VENUE. 
Proof  of  venue — sufficiency.    People  v.  Elliott  (111.),  391. 

VERDICT. 

Direction  of  verdict — effect  of  motion— court  authorized  to  find  facts.    Buckbee  v.  P.  Hohen- 

adel,  Jr.  Co    (U.  S.),  88. 
Excessiveness— detfth   by   wrongful   act — what   is   excessive  verdict.     Froeming  v.    Stockton 

Electric  R.  Co.  (Cal.),  408. 

Bee  also  Cevonem. 

VETERANS. 

Veterans  preference  acts — ^right  of  veteran  to  appointment — discretion  of  appointing  power. 

Phelps  V.  Byrne  (S.  Dak.),  996. 
— >  right  to  appointment — enforcement  by  mandamus.    Phelps  v.  Byrne  (S.  Dak.),  996. 

VIOLENCE. 
See  Breacb  of  tbe  Peaee. 

VIRTUAL  REPRESENTATION. 
See  Parties  to  Actions. 


See  Frand;  Witnesses. 

WAR. 

Conscription — ^validity  of  federal  statute.    Selective  Draft  Law  Cases  (U.  S.).  856. 
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WJJt  —  CmtMrnmrnd. 

Espionage  act — construction — nonmailable  matter.     Masses  Pub.  Co.  v.  Patten   (U.  S.),  999. 

validity  of  federal  statute.    Masses  Pub.  Co.  v.  Patten  (U.  S.),  999.  Annotated 

War  power — nature  and  scope.    Masses  Pub.  Co.  v.  Patten   (U.  S.),  999. 
See  also  Army  and  Navy;  Veterans. 

WARRANTY. 

Action  on  warranty — necessary  parties.    Pacific  Power,  etc.  Co.  v.  White  (Wash.).  125. 
Agency — warranty  to  agent  as  inuring  to  benefit  of  undisclosed  principal.    Pacific  Power,  etc. 

Co.  V.  White   (Wash.),  125.  Annotated 

Conditional  sales — right  of  conditional  vendee  to  recover  damages  for  breach  of  warranty. 

Peu^r  V.  Marsh    (N.  Y.),  913.  Annotated 

Consideration  for  warranty — sufficiency.     Pacific  Power,  etc.  Co.  v.  W^hite  (Wash.),  125. 
Construction  of  warranty — meaning  of  "liabilities."    Pacific  Power,  etc.  Co.  v.  White  (Wash.), 

125. 
Duration — continuing  warranty.     Pacific  Power,  etc.  Co.  v.  White  (Wash.),  125. 

when  contraS  executed.     Pacific  Power,  etc.  Co.  v.  W^hite   (Wash.),  125. 

(ruaranty — distinction  between  warranty  and  guaranty.     Pacific  Power, 'etc.  Co.  v.  White 

(Wash.),  125. 
Seed — warranty  of  correspondence  to  name  or  variety — evidence  of  breach.     Bucki>et?  v.  P. 
Hohenadel,  Jr.  Co.  (U.  S.),  88.  Annotated 

warranty  of  germinating  power — evidence  of  breach.    Meehan  v.  Ingalls  (Wash,  i,  71. 

Annotated 

VSTATERS  AND  WATERCOURSES. 

Navigable  waters — ^grant  of  land  under  navigable  water — effect  of  restrictions  in  grant.  Peo- 
ple V.  Steeplechase  Park  Co.  (N.  Y.),  1099, 

■ —  J?rant  of  land  under  navigable  water — ^limitations  on  unrestricted  grant.     People  ▼. 

Steepleeha.se  Park  Co.   (N.  Y.),  1099. 

grant   of   land   under  navigable  water — power   of   state  to   make  grant.      People  v 

Steeplechase  Park  Co.   (N.  Y.),  3099.  ^  Annotated 

judicial  notice  of  navigable  character  of  stream.    Wear  v.  Kansas  (U.  S.),  586. 

right  to  take  sand  from  bed  of  stream.    Wear  v.  Kansas  (U.  S.),  586. 


Riparian  rights-'Ownership  of  bed  of  stream.    W^ear  v.  Kansas  (U.  S.),  586. 


See  Damasea. 

WEEKLY  EARNINGS. 
See  AveraK®  Weekly  Earninsa, 

WRIGHT  OF  EVIDENCE. 
See  Eridence. 

WIDOW. 
See  Equitable  Election;  Eze enters  and  Adniniatratbrs. 

WILLS. 

Contest  of  will — abatement  of  will  contest — death  of  contestant.    Braeuel  v.  Reuther  (Mo.), 
533. 

jurisdiction  of  city  court  over  will  contest.    Ravenscroft  v.  Stull  (111.),  1130.' 

persons   entitled    to   contest — necessity   of   pecuniary    interest.      Braeuel   v.    Reuther 

(Mo.),  633.  ^ 

right  of  administrator  of  heir  to  contest.    Bi*aeuel  v.  Reuther  (Mo.),  533.     Annotated 

statute  authorizing  contest — strict  construction.     Braeuel  v.  Reuther  (Mo.),  533. 


Equitable  election — election  by  widow  to  take  under  will  as  affecting  right  to  intestate  prop- 
erty.    Compton  V.  Akers   (Kan.),  983.  Annotated 

Kstatf  devisable — contingent  remainder  as  "interest"  in  land.    Hill  v.  Purdy  (D.  C.),  847. 

Execution — effect  of  testator's  intention.    Estate  of  Manchester  (Cal.),  227. 

place  of  signature — intent  of  testator.    Estate  of  Manchester  (Cal.),  227. 

Olographic  wills — ^necessity  of  signature  at  end.     Estate  of  Manchester  (Cal.)   227. 

Testamentary  capacity — evidence  admissible  as  to  capacity  generally.     Ravenscroft  v.  StuU 
(111.),  1130. 

—  evidence  of  use  of  intoxicants  by  testator — admissibility.    Ravenscroft  v.  Stull  (IH.), 

1130. 

general  business  capacity  of  testator — admissibility  of  opinion  of  witness.     Ravens- 


croft V.  Stull   (111.),  1130. 

—  instruction  as  to  capacity  held  erroneou.s.     Ravenscroft  v.  Stull   (111.),  1130. 

—  opinion  evidence — admissibility.     Ravenscroft  v.  Stull   (111.),  1130. 
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WIIXS  —  CoBtimied* 

Testamentarj  capacity — ^remote  statements  of  testator — admissibility.     Kayenscroft  y.  Stull 

(Ii:.),  1130. 

test  of  testamentary  capacity.    Ravenscroft  v.  Stull   (111.),  1130. 

Undue  influence — instruction  as  to  burden  of  proof — propriety.     Ravenscroft  y.  Stull   (111.), 

1130. 
Validity  of  provisions — validity  of  condition  in  restraint  of  marriage.     Matter  of  Seaman 

(N.  Y.),  1138.  Annotated 

See  also  Equitable  ConTeraion;  Ferpet«itlea* 

WIRES. 
See  Electricity* 

WISDOM. 

See  Statutes. 

WITNESSES. 

Age— competency  of  witness  to  testify  as  to  bis  own  age.    State  y.  Tetrault  (N.  H.),  425. 

competency  of  witness  to  testify  to  age  of  another.    State  y.  Tetrault  (N.  H.),  426. 

Attornevs — presumption  from  failure  to  call  attorney  as  witness.    Ravenscroft  y.  Stull  ( 111. ) , 

1130. 
Credibility    and    impeachment — impeachment   by    prior    conflicting    statement — necessity    of 

layin|/  foundation.    Froeming  v.  Stockton  Electric  R.  Co.  (Cal.),  408. 
■  '  instructions  as  to  effect  of  faiae  testimony — ^propriety.     Babb  v.  State   (Ariz.),  925. 

iii>tniction  as  to  weight  of  positive  and  negative  testimony — propriety.    Babb  y.  State 

(Ariz.K  925. 

instruction  singling  out  particular  witness — propriety.     Babb  v.  State   (Ariz.),  925. 


Cross-examination— effect  of  cross-examining  witness  outside   scope  of  direct  examination. 

Froeming  v.  Stockton  Electric  R.  Co.   (Cal.),  408. 
— —  irrelevant  cross-examination  properly  curtailed.    People  v.  Elliott  (III.),  391;  Taylor 

v.  Moseley  (Ky.),  1125. 
Examination — certain  questions  held  not  proper.    People  y.  Elliott  (111.),  391. 
Mental  capacity  of  witness — question  of  law  or  fact.    State  v.  Tetrault  (N.  H.),  425. 
Privilege  of  witness — demand  on  accused  for  production  of  papers  as  violation  of  privilege. 

i'eople  V.  (iibson  (N.  Y.),  509. 
TrauHactions   with   decedent — rule  excluding  testimony  as  applicable  to  action  ex  delicto. 

Leavea  v.  Southern  R.  Co.  (Mo.),  97.  Anmotated 

waiver  of  incompetency  by  cross-examination.    Poole  v.  Poole  (Kan.),  929. 

See  also  ArgiiineBt-of  Connsel;  Trial. 

WORDS  AND  PHRASES. 

"All  debts" — meaning  of  term.    Silver  King  Coalition  Mines  Co.  v.  Silver  King  Gonsol.  Min. 
Co.   (U.  S.),  671. 

"And" — "or"  construed  as  "and'  in  instriunent  creating  charity.     Thorp  y.  Limd   (Mass.), 
1204. 

"Average  weekly  earnings" — meaning  of  term.     CJox  v.  Trollope   (Eng.),  637.  Annotated 

"Average  weekly  earnings*' — tips  of  railroad  porter  as  included  within  term.    Great  Western 
R.  Co.  V.  Helps  (Eng.),  1120.  Anmotated, 

"Breach  of  the  peace" — what  con-^titutes.    State  v   Reichman  (Tenn.),  889. 

*'Charity" — ^meaning  of  term.    Thorp  v.  Lund  (Mass.),  1204. 

"Child"  as  including  legitimate  child.    Peerless  Pacific  Co.  y.  Burckhard  (Wash.),  247. 

Annotated 

"Dependent" — moaning  of  term.     Blanton  v.  Wheeler,  etc.  Co.   (Conn.),  747.  Annotated 

Employee" — ^meaning  of  term.     Dale  v.  Saunders  (N.  Y.),  703.  Annotated 

Injury" — what  is  "injury"  within  meaning  of  workmen's  compensation  act.    Stertz  v.  Indus- 
trial Ins.  Commission    (Wash.),  354.  Annotated 

"Liabilities"— meaning  of  term.     Pacific  Power,  etc.  Co.  v.  White   (Wash.),  125. 

"Or"— '"or"  construed  as  "and"  in  instrument  creating  charity.    Thorp  y.  Lund  (Mass.),  1204. 

"Revenue" — meaning  of  term.     State  v.  Gordon   (Mo.),  191.  Annotated 

"Revenue" — meaning  of  term.     Fergus  v.  Brady  (III.),  220.  Annotated 

"Sign" — meaning  of  term.     Estate  of  Manchester   (Cal.),  227. 

''Tent" — meaning  of  terin.    St.  I^uis  v.  Nash  (Mo.),  134.  Annotated 

"Ultra  vires  contracts" — what  constitute.     American  Southern  Xat.  Bank  y.  Smith    (Ky.), 
959. 
See  also  Evidenee;  Statutes  $  Wills. 

WORKM£irs  COMPENSATION  ACTS. 

Accident  or  injury  within  act — disease  as  accident — fall  of  driver  from  hack.     Carroll  v. 
What  Cheer  Stables  Co.  (R.  I.),  346.  Annotated 

disease  as  accident — suicide  from  supervening  insanity.     Withers  y.  London,  etc.  H. 

Co.   (Eng.),  341.  Annotated 


it 
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WORKMEN'S  COMPiaraATIOir  ACTS  —  Coatianed. 

Accident  or  injury  within  act — disease  as  accident — ^tyj^oid  from  impure  drinking  water. 
Vennen  v.  New  Dells  Lumber  Co.   (Wis.),  293.    *  Annotated 

injury  by  act  of  third  person.    Stertz  v.  Industrial  Ins.  Commission  (Wash.),  354. 

injury  not  arising  out  of  employment.    Stertz  v.  Industrial  Ins.  Commission  (Wash.), 

354. 

injury  received  in  another  jurisdiction.     Grinnell  v.  Wilkinson   (B.  I.),  618. 

Annotated 

what  constitutes  accident  arising  out  of  employment.     Eugene  Dietzen  Co.  v.  Indus- 
trial Board  (111.),  764.  Annotated 

what  constitutes  accident  arising  out  of  employment.     Carroll  v.  ELnickerbocker  loe 

Co.  (N.  Y.),  540:  Chicago  Dry  Kiln  Co.  v.  Industrial  Board  (111.),  645. 

what  constitutes  "injury."    Stertz  v.  Industrial  Ins.  Commission   (Waah.),  354. 

Annotated 

Appeal  and  error — review  of  findings  of  workmen's  compensation  board.     Chicago  Dry  Kiln 

Co.  V.  Industrial  Board  (III.),  645.  AnnoPUed 

review  of  findings  of  workmen's  compensation  board.     Carroll  v.  ELnickerbocker  Ice 

Co.  (N.  Y.),  540;  Victor  Chemical  Works  v.  Industrial  Board  (lU.),  627;  Dale  v.  Saun- 
ders (N.  Y.),  703;  Eugene  Dietzen  Co.  v.  Industrial  Board   (111.),  764. 

review  of  judgment  dismissing  claim  for  compensation.    Grinnell  y.  Wilkinson  (R.  I.), 


618. 
"Average  weekly  earnings'* — construction  of  phrase.    Cox  v.  TroUope  (Eng.),  637.    Annotated 

tips  of  railroad  porter  as  included.    Great  Western  R.  Go.  v.  Helps  (Eng.),  1120. 

Ammotated 

Award  or  allowance — ^limip  sum  award.     McCrackan  t.  Missouri  Valleiy  Bridge,  etc.  Co. 

(Kan.),  689.  Annotated 

termination  of  allowance  by  marriage  of  beneficiary.     Adleman  y.  Ocean  Accident, 

etc.  Corp.  (Md.),  730.  Annotated 

Construction  and  operation  of  act — depriving  court  of  jurisdiction.    Stertz  y.  Industrial  Ins. 
Commission  (Wash.),  354. 

effect  of  act  as  dispensing  with  judicial  controversy.    Stertz  y.  Industrial  Ins.  Com- 
mission (Wash.),  354. 

effect  of  change  in  act  on  pending  proceedings.     Carroll  v.  Knickerbocker  Ice  Co. 

(N.  Y.),  640. 

nature  and  purpose  of  Illinois  act.  -  Victor  Chemical   Woiks  y.   Industrial  Board 

(IlL),  627. 

nature  and  scope  of  Washington  act.    Stertz  v.  Industrial  Ins.  Commission  (Wash.), 


364;  Shaughnessy  v.  Northland  Steamship  Co.  (Wash.),  655. 
—  retroactive  operation  of  act.     State  v.  General  Accident,  etc.  Assur.  Corp.   (Minn.), 
615.  Annotated 

theory  of  liability  under  New  York  act.    Dale  v.  Saunders  (N.  Y,),  703. 


Defenses — absence  from  place  of  employment  as  affecting  right  of  recovery.     Stertz  v.  Indus- 
trial Ins,  Commission  (Wash.),  354. 

disobedience  of  orders  as  precluding  recovery.     Williams  v.  Llandudno  Coaching,  etc. 

Co.  ( Eng. ) ,  682. 

intoxication  of  employee  as  precluding  recovery.     Williams  v.  Llandudno  Coaching, 


etc.  Co.  (Eng.),  682.  Annotated 

receipt  of  other  benefit  as  affecting  right  to  compensation.     State  y.  District  Court 


(Minn.),  636.  Annotated 

Dependents  within  act — absence  of  dependents — ^award  to  state.    Blanton  v.  Wheeler,  etc  Co. 

(Conn.),  747. 
residence  of  beneficiary  as  affecting  right  to  compensation.    Victor  Chemical  Works 

V.  Industrial  Board  (111.),  627. 

who  is  ^'dependent."    Blanton  v.  Wheeler,  etc.  Co.  (Conn.),  747.  Annotated 


Election  to  accept  act — necessity  of  election.    Vaughan's  Seed  Store  v.  Simonini  ( 111. ) ,  713. 

Annotated 

right  of  election.    Shaughnessy  v.  Northland  Steamship  Co.   (Wash.),  655. 

time  for  election.     Victor  Chemical  Works  v.  Industrial  Board  (lU.),  627. 

Employees  within  act — casual  employee.    Victor  Chemical  Works  v.  Industrial  Board  (III.), 

627. 

maritime  employee.     Shaughnessy  v.  Northland  Steamship  Co.   (Wash.),  656. 

Annotated 
minor  illegally  employed.    Stetz  y.  F.  Mayer  Boot,  etc.  Co.  (Wis.),  676.        Annotated 

municipal  employee.     State  v.  District  Court  (Minn.),  635. 

railroad  employee.    Erie  R.  Co.  v.  VVinfield  (U.  S.),  662.  Annotated 

who  is  "employee."    Dale  v.  Saunders  (X.  Y.),  703.  Annotated 

Employments  within  act — construction  of  Illinois  statute.    Vaughan's  Seed  Store  y.  Simonini 

(IlL),  713. 
Evidence— -declaration  of  employee  as  to  cause  of  injury — admissibility  in  evidence.    Carroll 
V,  Knickerbocker  Ice  Co.   (N.  Y.),  540. 
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WORKMEN'S  COMPENSATION  ACTS  —  Contlaned. 

Evidence — declaration  of  employee  while  Buffering  from  delirium  tremens — admissibility  in 

evidence.    Carroll  v.  Knickerbocker  Ice  Co.  (N.  Y.),  540. 
dependency — sufficiency   of   evidence.     Victor   Chemical   Works   y.   Industrial   Board 

(111.),  627. 

verdict  of  coroner's  jury — admissibility  in  evidence.     Victor  Chemical  Works  v.  In- 


dustrial Board  (111.),  627. 
Medical  examination  of  workman.    Earwicker  v.  London  Graving  Dock  Co..  (Eng.),  665. 

Annotated 
Medical  referee — duties.     Earwicker  v.  London  Graving  Dock  Co.  (Eng.),  665. 
Notice  of  claim — time  for  giving.    Victor  Chemical  Works  v.  Industrial  Board  (111.),  627. 
Proceedings  under  act — applicability  of  rules  of  evidence.     Carroll  v.  Knickerbocker  Ice  Co. 

(N.  Y.),540. 

applicability  of  rules  of  legal  procedure.    Victor  Chemical  Works  v.  Industrial  Board 

(in.),  627. 

form  of  findings.    Blanton  v.  Wheeler,  etc.  Co.  (Conn.),  747. 

motion  to  recommit.     Blanton  v.  Wheeler,  etc.  Co.   (Conn.),  747. 


Validity  of  act — validity  of  Illinois  act.     Victor  Chemical  Works  v.  Industrial  Board  (111.), 
627. 

validity  of  Kentucky  act.-    Greene  v.  Caldwell  (Ky.),  604.  Annotated 

validity  of  Washington  act.    SStertz  v.  Industrial  Ins.  Commission  (Wash.),  354. 

WRONGFUL  DISCHABGE. 
See  Master  and  Serraat. 


INDEX    TO   NOTES 


IN    THIS    VOLUME. 


pensatlei 


ACCIDElfT^ 

Disease  as  an  accident,  207. 
See    aUo    Workmen's    C 
Aets. 


ACOIBBHT  nrSITRANCE* 

Disease  as  accident  under  accident  insure 
ance  policy,  298. 

ACTIONS  — 

Power  of  court  to  enjoin  proceedings  in  an- 
other state  or  country,  1150. 
What  constitutes  moot  case,  558. 
See  also  Parties  to  Aetioas. 

AD JOIKINO  LAKBOWKfliRS  * 

Rights  of  adjoining  landowners  with  re- 
spect to  tree  on  or  overhanging  boundary 
line,  1167. 

ABMIiaSTRATOBS  — 

See  Ezeentors  and  Administrators. 

ADOPTION  * 

Adopted  child  as  "dependent"  within 
workmen's  compensation  act,  755. 

AGE  — 

Competency  of  witness  to  testify  as  to  his 
own  age,  427. 

AGENCY-. 

Warranty  to  agent  as  inuring  to  benefit  of 

undisclosed  principal,  130. 
See  also  Brokers;  Insnranee. 

AGBICULTURB  — 
See  Seed. 

AUMONT  — 

Validity  of  conveyance  by  husband  with 
intent  to  deprive  wife  of  alimony,  936. 

AIXOW  ANCE  — 

See  Workmen^s  Compensation  Aets. 

Alfli  BBVENUB  — 

Legal  meaning  of  ''all  revenue,"  206. 

AMENDMENTS  — 

Effect  of  repeal  or  amendment  of  repealing 
statute  as  reviving  repealed  statutje,  281. 


AMUSEMBMTS*. 
See  Theaters  and 

ANCBSTOBS  — 

Sep  Insanity. 


ANTAGONISM  — 

See  Trusts  and  Tmstees. 

ANTENUPTIAI.  AGBEEMENTS  — 

Effect  of  partial  invalidity  of  antenuptial 
contract,  925. 

APPEAL  AND  EBBOB  ^ 

Meaning  of  "revenue  laws"  in  statute  re- 
lating to  appellate  jurisdiction,  214. 

Review  of  disbarment  proceedings  by  ap- 
peal or  writ  of  error,  837. 

Review  of  facts  on  appeal  under  workmen'^ 
compensation  act,  047. 

APPOINTMENT  TO  OFFICE  — 
See  Iiibel  and  Slander. 

APPBEHENDED    INJUBT    TO    BUSI- 
NESS— 
See  Payment. 

ABMT  AND  NAVT  — 

Liability  of  civilian  for  purchasing  or  re- 
ceiving in  pledge  public  property  from 
soldier  or  sailor,  523. 

A8SAUI.T  — 

What  constitutes  cruel  and  unusual  pun- 
ishment for  assault,  398. 

ASSIGNMENTS  — 

Assignor  of  mechanic's  lien  as  necessary 
party  to  action  by  assignee  to  foreclose 
lien,  5. 

ATTOBNETS  — 

Right  of  attorney  to  review  of  disbarment 
proceedings,  836. 

ATEB AGE  WEEKLT  E ABNINGS  — 

Meaning  of  plirsKe  "averajsi*  weekly  earn- 
ings" in  workmen's  compensutifin  or  sim- 
ilar act,  640. 

Tips  a«  part  of  averaj^e  weekly  (>arnin;2;.s 
under  workmen's  compensution  act,  1122. 

AWABD*- 

See  Worknten's  Compensation  Aets. 

BENEFICIAL  ASSOCIATIONS  — 

*'C'hild"  in  benefit  insurai^ce  policy  as  in- 
cluding illegitimate  child,  261. 

"Child*'  in  statute  relating  to  benefit  in- 
surancf  as  including  illegitimate  child, 
25fi. 

Receipt  of  insurance  or  other  benefit  as 
affecting  right  to  compensation  under 
workmen's  compensation  act,  635. 
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BEKEFICIABIES  — 

See  Trusts  and  Tmsteest  Workmen's 
Compensntion  Acts. 

BIIX8  AND  NOTES  — 

Construction  of  extension  of  or  agreement 
to  extend  time  of  payment  of  note,  157. 

Negotiability  of  note  containing  provision 
allowing  discount  if  paid  within  certain 
time,  600. 

BILLS  FOR  RAISING  REVENUE  ~ 

Legal  meaning  of  "biUs  for  raising  reve- 
nue," 209. 

BOARD  OF  REVENUE  ~ 

Legal  meaning  of  '*board  of  revenue,"  220. 

BONDS  — 

See  Mnnieipal  Corporations;  Surety- 
ship. 

BOUNDARIES  — 

See  Adjoining  Landowners* 

BREACH  OF  WARRANTY  — 
See  Warranty. 


M 


»> 


Liability  on  contracl^  of  buyer  and  seller 
to  pay  broker's  commission  jointly,  180. 

BROTHER  — 

Brother  as  ''dependent'*  within  workmen's 
compensation  act,  759. 

BUUDINO  CONTRACTS  — 
See  Contractors* 

BUIIJpiNG  RESTRICTIONS  — 

Building  restriction  or  restrictive  agree* 
ment  as  binding  public  or  public  service 
corporation,  591. 

BURDEN  OF  PROOF  — 

Presumption  and  burden  of  proof  of  undue 
influence  in  case  of  conveyance  inter 
vivos  by  parent  to  child,  457. 

What  is  accident  arising  out  of  and  in 
course  of  employment  within  meaning  q^ 
workmen's  compensation  act,  768. 

BUROULRT  — 

What  oonstitntes  cruel  and  unusual  pmiiili* 
ment  for  burglary,  398. 

BUSINESS  — 

See  Eminent  Dontalni  Payment. 

BUSINESS  COMPETITION  — 
See  Mnnieipal  Corporations. 


Certiorari   to  review  disbarment  proceed- 
ings, 838.    * 

CESTUI  QUE  TRUST  — 
See  Tmsts  and  Trustees. 


''Child'*    as    including    ill^tim&te   ehild. 
See  also  Infants. 

CITIZENSHIP  — 

"Child"  in  statute  relating  to  naturaliza- 
tion of  Indians  as  including  illegitimate 
cKild,  250. 

COMMERCE  — 

See  Interstate  Commereo;  Intrastate 
Commeree. 

COMMISSIONS— 


COMPENSATION  — 

See  Eminent  Domasfatf  PttbUo  OAeers; 
Master  and  Serrant;  Workmen's 
Compensation  Acts. 

COMPETITION  — 
See  Mnnieipal  Corporations. 

COMPLAINT  — 
Bee  Pleadinff. 

CONDITIONAIi  SALES  — 

Bight  of  conditional  vendee  to  recover  dam- 
ages for  breach  of  warranty,  914. 

CONDITIONS  — 
See  Wills. 

CONDUCT  — 

See  Divoree;  Jury. 


*s   Compe; 


See  Corporations. 


CONFLICT  OF  LAWS  — 
See  Aetions;   Worlunen 
tion  Aets. 


CONGRESS  — 

Power  of  legislature  to  punish  person 
other  than  witness  for  contempt,  378. 

CONSTITUTIONAL  LAW  '^ 

Electricity:  power  of  public  service  com- 
mission to  prevent  maintenance  of  elee- 
trie  wires  in  close  proximity,  847. 

Municipal  corporations:  interest  on  munici- 
pal bonds  as  factor  in  determining  wheth- 
er municipality  has  exceeded  constitu- 
tional  debt  limit,   598. 

Smoke:  validity  of  smoke  ordinance  or 
statute,  173. 

Statutes :  effeet  of  repeal  or  amendment  of 
repealing  statute  as  reviving  repealed 
statute,  281. 

War:  nature  and  scope  of  war  power,  1009. 

Waters  and  watercourses:  power  of  state 
to  grant  title  to  land  under  navigable 
water,  1107. 

Workmen's  compensation  acts:  constitu- 
tionality of  workmen's  compensation  act, 
611. 

See  also  Pnblie  Ollleera. 

CONSTRUCTION  — 
See  Bills  and  Notes;  .late^trial  I»- 
snrance. 


IHBSX  TO  HOTES. 
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OONTEBfFT  — 

Power  of  legislature  to  punish  person  oth- 
er than  witness  for  contempt,  378. 

What  constitutes  cruel  and  unusual  pun- 
ishment for  contempt  of  court,  398. 

cohtest  — 

See  Wills. 

CONTimTANCE  — 

See  Trial. 

CONTINUANCE  IN  SERVICE  ^ 
See  BCaater  and  Serrant* 

OONTRACTOBS  — 

Principal  contractor  as  necessary  party  de- 
fendant to  action  to  foreclose  mechanic's 
lien,  6. 

CONTRACTS  — 

Effect  of  partial  invalidity  of  antenuptial 

contract,  925. 
Validity   of   sale   of    liquors   where   seller 

knows  same  will  be  illegally  resold,  978. 
See   aUo   Bills   and   Note's;   Brokers; 

Contractors;   Corporations;   Master 

and    Servant;    Parent    and    Child; 

Sales* 

COBPORATIONS^ 

Construction  of  debt  limit  provision  in 
charter  of  private  corporation,  966. 

Liability  on  stock  subscription  as  dependent 
upon  whole  amount  of  stock  having  been 
subscribed,  1137. 

Purchase  of  stock  by  director  as  affected 
by  fiduciary  relation  to  stockholder,  241. 

Right  of  stockholder  to  preference  in  sub- 
scribing for  new  stock,  132. 

See  also  Public  Serriee  Corporations. 

COUBSE  OF  CONDUCT  — 
See  Bivorce. 

COURSE  OF  ESffPIXITMENT  — 

See  Workmen's  Compensation  Acts. 

COURTS  — 

Judicial  notice  of  mortality  tables,  415. 

Power  of  court  to  enjoin  proceedings  in 
another  state  or  country,  1150. 

Power  of  legislature  to  punish  person 
other  than  witness  for  contempt,  378. 

What  constitutes  cruel  and  unusual  punish- 
ment for  contempt  of  court,  398. 

COVENANTS  — 

See  Bnildins  Bestrietions. 

CBIMINAL  I.AW  — 

"Child"  in  statute  relating  to  crime  as 
including:  illegitimate  child,  254. 

Engaging  in  labor  or  amusement  on  Sun- 
day as  offense  at  common  law  or  under 
statute  other  than  Sunday  law,  387. 

Liability  of  civilian  for  purchasing  or  re- 
ceiving in  pledge  public  property  from 
soldier  or  sailor,  523. 

What  is  cruel  and  unusual  punishment, 
396. 


CBUEL  FUNISHICENT  — 
See  Sentence  and  Punishment* 

CBUEI.TY  — 
See  Bivorce. 

CUSTOBT  — 
See  Jnry. 


Eminent  domain:  loss  of  profits  or  injury 
to  business  as  element  of  damages  in 
eminent  domain  proceedings,  K69. 

— ^recovery  of  damages  in  condemnation 
proceedings  for  injury  to  per.sonal  prop- 
erty or  expense  of  removing  it  from 
premises,  886. 

Fire  insurance:  measure  of  damages  recov- 
erable by  owner  of  property  for  failure 
of  agent  to  procure  insurance,  1040. 

Mines  and  minerals:  measure  of  damages 
recoverable  of  tenant  in  common  for  re^ 
moving  minerals  from  soil,  584. 

Sales:  damages  for  breach  of  warranty 
on  sale  of  seed,  83. 

— aright  of  conditional  vendee  to  recover 
damages  for  breach  of  warranty,  914. 

Trees:  liability  of  owner  for  injuries 
caused  by  overhanging  branches  of  trees, 
1166. 


BBATH  BT  WBONGFUL  ACT* 

"Child"  in  statute  relating  to  death  by 
wrongful  act  as  including  illegitimate 
child,  255. 

BEATH  PBNAI/TT  * 

Death  penalty  as  cruel  and  unusual  punish- 
ment, 308.' 

BEBT  LIMIT  — 

See  Corporations;  Mnnleipal  Corpo- 
rations. 

BECEBENTS'  ESTATES  * 

See  Executors  and  Administrators. 

BECBEASE  OF  ALLOWANCE  — 

See  Workmen's  Con&pensation  Acts. 


*'Child"  in  deed  as  including  illegitimate 
child,  259. 

Presumption  and  burden  of  proof  of  undue 
influence  in  case  of  conveyance  inter 
vivos  by  parent  to  child,  457. 

BEFINITIONB  * 

See  Words  and  Phrases. 

BEPENBENTS  — 
See  Worlunen's  Compensation  Acts. 

BESCENT  ANB  BISTBIBUTION  — 

"Child"  in  statute  of  descent  and  distri- 
bution as  including  illegitimate  child, 
261. 

Devolution  of  dependent's  right  to  compen- 
sation under  workmen's  compensation 
act,  762. 
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DISBARMENT  -^ 
See  Attorneys* 

DISCOUNT  — 

See  Bills  and  Notes. 

DISEASE  > 

Disease  aa  an  accident,  297. 
Nunucciipational  di8ease  as  ''injury"  within 

mt^aning  of  workmen's  compensation  act, 

362. 
Occupational    disease    as    "injury"    within 

meaning  of  workmen's  compensation  act, 

366. 

DISORDERLY  HOUSES  — 

What  constitutes  cruel  and  unusual  pun- 
ishment for  keeping  disorderly  house, 
390. 

DISTRIBUTION  — 

See  Descent  and  Distribntion. 

DIVORCE  — 

Continuances  in  divorce  cases,  1087. 
Habits  or  course  of  conduct  of  spouse  as 

cruelty  warranting  divorce,  480. 
Validity   of  conveyance   by   husband   with 

intent  to  deprive  wife  of  alimony,  936. 

DOWER  — 

Election  by  widow  to  take  provision  in 
will  in  lieu  of  dower  as  aflfecting  her 
right  to  intestate  property,  986. 

DRUNKENNESS  — 

See  Workmen's  ComvoAsattoa  Aeia* 

DURESS  — 
See  Payment. 

EARNINGS  — 

See  Average  Weekly  Eamincs. 

ELECTION  — 

See  Equitable  Election;  Workmen*! 
Compensation  Acts. 

ELECTIONS  — 

See  Libel  and  Slander. 


ACTS  — 
Continned. 

Existence  of  relation  of  employer  and  em- 
ployee under  federal  employors'  liability 
act,  46. 


Power  of  public  service  commission  to  pre- 
vent maintenance  of  electric  wires  in 
close  proximity,  847. 

EMINENT  DOMAIN  — 

Loss  of  profits  or  injury  to  business  as  ele- 
ment of  damages  in  eminent  domain 
proceedings,    869. 

Recovery  of  damages  in  condemnation  pro- 
ceedings for  injury  to  personal  property 
or  expense  of  removing  it  from  prem- 
ises, 886. 

EMPLOYEES  — 

See  Workmen's  Compensation  Acts. 

EMPLOYERS'  LIABILITY  ACTS  — 

Employees  entitled  to  protection  under  fedi 
eral  employers'  liability  act,  5.5. 


See  Workmen's  Compensation  Aets. 

EQUITABLE  ELECTION  — 

Election  by  widow  to  take  under  will  a» 
affecting  her  right  to  intestate  property, 
986. 

ESPIONAGE  — 
See  War. 

ESTIMATED  REVENUE  — 

Legal  meaning  of  "estimated  revenue,"  206. 

EVIDENCE  — 

Age:  competency  of  witness  to  testify  as 
to  his  own  age,  427. 

Burden  of  proof:  burden  of  proof  of  undue 
influence  in  case  of  conveyance  inter 
vivos  by  parent  to  child,  457.      • 

— burden  of  proof  that  accident  arose  out 
of  employment  within  meaning  of  work- 
men's compensation  act,  770. 

Insanity:  admissibility,  on  issue  of  sanity, 
of  evidence  of  insanity  of  ancestors  or 
kindred,  124. 

Judicial  notice  of  mortality  tables,  415. 

Presumption  of  undue  influence  in  case  of 
conveyance  inter  vivos  by  parent  to 
child,  457. 

Sales:  evidence  in  action  for  breach  of 
warranty  in  sale  of  seed,  87. 

Scintilla:  what  constitutes  scintilla  of  evi- 
dence, 943. 

See  also  Gifts;  Witnesses. 

EXECUTORS       AND       ADMINISTRA- 
TORS— 

"Child"  in  statute  relating  to 'administra- 
tion of  decedents'  estates  as  including 
illegitimate  child,  254. 

Personal  representative  of  deceased  owner 
of  premises  as  necessary  party  defend- 
ant to  action  to  foreclose  mechanic's  lien, 
16. 

Public   administrators,  1059. 

Right  of  executor  or  administrator  to  con- 
test will,  537. 

EXEMPTIONS  — 

"Child"  in  statute  relating  to  exempticMis 
as  including  illegitimate  child,  256. 

EXPRESS  COMPANIES  — 

Express  agent  as  employee  of  railroad  un- 
der federal  employers'  liability  act»  52. 

EXPRESS  WARRANTY  — 

See  Warranty. 

EXTENSION  OF  TIME  — 
See  Bills  and  Notes. 


INDEX  TO  NOTES. 
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FACIUTT  OF  PAYMENT  — 

Construction  of  "facility  of  payment" 
clause  in  industrial  insurance  policv, 
1193. 

FAMIIiT  — 

Member  of  family  as  "dependent"  ¥rithin 
workmen^s  compensation   act,  751. 


ACT  — 

See  Employers'  Uablllty  Aets. 

FIDUCIARY  BEUIlTION  — 
See  Fravd. 

FIRE  INSURANCE  — 

Liability  of  insurance  agent  to  owner  of 
property  for  failure  to  procure  insurance, 
1037. 

FISH  AND  GAME  — 

What  constitutes  cruel  and  unusual  pun- 
ishment for  violation  of  fish  and  game 
law,  401. 

FOOD  AND  DRUGS  — 

Liability  for  injury  resulting  from  for- 
eign substance  in  food,  225. 

FORECIiOSURE  — 
See  Mecliaikies'  Ideas. 

FOREIGN  ACTIONS  — 
See  Actioas. 

FOREIGN  SUBSTANCE  — 
See  Food  and  Dniss. 

FRANCHISES  — 

Injury  to  franchise  as  element  of  damages 
in  eminent  domain  proceeding,  877. 

FRAUD  — 

Purchase  of  stock  by  director  as  affected  by 

fiduciary  relation  to  stockholder,  241. 
See  also  Post  OiBce. 

FRAUDS,  STATUTE  OF  — 

Sufficiency  of  printed  signature  to  memo* 
randum  within  statute  of  frauds,  1030. 

FRUIT  — 

Kight  to  fruit  of  overhanging  tree,  1168. 

GAME  — 
See  Flsli  and  Game* 


GAMING  — 

What  constitutes  cruel  and  unusual  pun- 
ishment for  sale  of  lottery  tickets,  400. 

GENERAIi  REVENUE  — 

Legal  meaning  of  "general  revenue,"  207. 

GERMINATING  POWER  — 
See  Seed. 


GIFTS  —  Continved. 

Presumption  and  burden  of  proof  of  undue 
influence  in  case  of  conveyance  inter 
vivos,  457. 

GOOD  WILL  — 

Injury  to  good  will  as  element  of  damages 
in  eminent  domain  proceeding,  878. 

GRANDOHIIiDREN  — 

Grandchild  as  '"dependent"  within  work- 
men's compensation  act,  756. 

GUARDIANS  — 

Bight  of  guardian  or  guardian  ad  litem 
&  contest  will,  538. 


See  DiTorce. 


"Child"  in  statute  creating  presumption  of 
gift  as  including  illegitimate  child,  258. 


Heir  of  deceased  owner  of  premises  as 
necessary  party  defendant  to  action  to 
foreclose   mechanic's    lien,    16. 

HOLIDAYS  — 

See  Sundays  and  Holidays. 

HOMICIDE  — 

What  constitutes  cruel  and  unusual  pun- 
ishment  for  homicide,  398. 

HUSBAND  AND  WIFE  — 

Antenuptial  agreements:  effect  of  partial 
invalidity  of  antenuptial  contract,  925. 

Mechanics'  liens:  husband  of  owner  of 
premises  as  necessary  party  defendant  to 
action   to   foreclose   mechanic's   lien,   16. 

— wife  of  owner  of  premises  as  necessary 
party  defendant  to  action  to  foreclose 
mechanic's  lien,  14. 

Non-Support:  what  constitutes  cruel  and 
unusual  punishment  for  nonsupport  of 
wife,  39ft. 

Personal  property:  right  of  husband,  as 
against  wife,  to  dispose  of  his  person- 
alty diirinor  coverture.  034. 

Workmen's  compensation  acts:  wife  as 
"dependent"  within  workmen's  compensa- 
tion act,  756. 

See  also  Divorce. 

nXEGAL  CONTRACTS  — 

Effect  of  partial  invalidity  of  antenuptial 

contract,   02^}. 
Validity    of    sale    of    liquors    where    seller 

knows  same  will  be  illegally  resold,  978. 
See  also  Parent  and  Child* 

ILLEGITIMACT  — 

"Child"    as    including    illegitimate    child, 

249. 
Illegitimate   child    as   "dependent"   within 

workmen's  compensation  act,  754. 

ILL  FEELING  — 

See  Trusts  and  Trastees. 

nCPLIED  ^ITARRANTT* 

See  Warranty. 
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IMPRISONMENT  FOR  DEBT  — 

What  conatitutea  cruel  and  unusual  punish- 
ment for  nonpayment  of  debt,  398. 

INCREASE  OF  ALLOWANCE  — 

See  'Workmen's  Compeniation  Aetfl* 

INDEPENDENT  CONTRACTORS  — 

Distinction  between  independent  contrac- 
tor and  workman  under  workmen's  com* 
pensation  act,  708. 

Employee  of  independent  contractor  as 
"workman"  within  worknaen's  compensa- 
tion act,  709. 

Independent  contractor  as  employee  of  rail- 
road under  federal  employers'  liability 
act,  52. 


INDIANS  ~ 

"Child"  in  statute  relating  to  naturaliza- 
tion of  Indians  as  including  illegitimate 
child,  256. 

INDUSTRIAL  INSURANCE  — 

Nature  and  construction  of  industrial  in- 
surance policy,  1186. 

INFANTS  — 

Child  as  "dependent"  within  workmen's 
compensation  act,  754. 

"Child"  as  including  illegitimate  child,  249. 

Election  by  infant  employee  with  respect 
to  acceptance  of  provisions  of  workmen's 
compensation  act,  716. 

Increase  of  allowance  to  infant  under  work- 
men's compensation  act,  735. 

Minor  employed  in  violation  of  law  as  en- 
titled to  compensation  under  workmen's 
compensation   act,  679. 

See  also  Parent  amd  ChilcL 

INJUNCTIONS  ~ 

Power  of  court  to  enjoin  proceedings  in 
another  state  or  country,  1150. 

Right  of  citizen  to  enjoin  business  com- 
petition by  municipality,  118. 


IN  JURT  — 

What  is  "injury"  or  "personal  injury" 
within  meaning  of  workmen's  compensa- 
tion act,  362. 

INJURT  TO  BUSINESS  — 
See  Emimeat  Doioain;  Pajiaeiit* 

INJURT  TO  PERSONALTY  — 
See  Emiaent  Domain. 

INS  ANITT  — 

Admissibility,  on  issue  of  sanity,  of  evi- 
dence of  insanity  of  ancestors  or  kin- 
dred, 124. 

INSURABI<E  INTEREST  — 
See  ladnstrial  Insnranee. 

INSURANCE  — 

Accident  insurance:  disease  as  accident 
under  accident  insurance  policy,  298. 

Benefit  insurance:  "child"  in  benefit  in- 
surance policy  as  including  illegitimate 
child,  261. 


INSURANCE  — •  Castiaiied. 

Benefit  insurance:  "child"  in  statute  re- 
lating to  benefit  insurance  as  including 
illegitimate  child,  256. 

Fire  insurance :  liability  of  insurance  agent 
to  owner  of  property  for  failure  to  pro- 
cure  insurance,  1037. 

Industrial  insurance,   1186. 

Workmen's  compensation  acts:  receipt  of 
insurance  or  other  benefit  as  affecting 
right  to  compensation  under  workmen's 
compensation  act,  635. 


See  M m&iclpal  Corporati 


INTERSTATE  COMMERCE  — 

Railroad  employee  engaged  in  interstate 
commerce  as  within  purview  of  work- 
men's compensation  act,  664. 

INTESTATE  PROPERTY* 
See  WUls. 

INTOXICATING  LIQUORS  — 

Validity  of  sale  of  liquors  where  seller 
knows  same  will  be  illegally  resold,  978. 

What  constitutes  cruel  and  unusual  pun- 
ishment for  violation  of  liquor  law,  401. 

INTOXICATION  * 

See  Workmen's  Cosipeasatioik  Aets. 

INTRASTATE  COMMERCE  — 

Railroad  employee  engaged  in  intrastat^r 
commerce  as  within  purview  of  work- 
men's compeBsation  act,  664. 

JUDICIAL  NOTICE  — 

Judicial   notice   of   mortality  tables,   415. 

JURT  — 

Allowing  recreation  to  jury  during  trial 
as  ground  for  new  trial,  855. 

KINDRED  — 
See  Insanity. 

LABOR  — 

See  Snndays  and  Holidays. 

LABOR  COMBINATIONS  — 

Publication  that  employer  has  been  placed 
on  "unfair  list"  of  labor  union  as  libel- 
ous, 570. 

LANDLORD  AND  TENANT  — 

Lessee  of  premises  as  necessary  party  de- 
fendant to  action  to  foreclose  mechan- 
ic's lien,  15. 

Lessor  of  premises  as  necessary  party  de- 
fendant to  action  to  foreclose  mechanic's 
lien,  15. 

LAPSE  OF  LEOACIES  — 

See  Lecaoies. 

LARCENY  — 

Wliat  constitutes  cruel  and  unusual  pun- 
ishment for  larceny,  399. 
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See  Landlord  and  Tenant. 

UBOACIES  — 

"Child"  in  statute  avoiding  lapsing  of  lega- 
cies as  including  illegitimate  child,  254. 

LEGISULTURE  * 

Power  of  legislature  to  punish  person  other 
than  witness  for  contempt,  378. 

LEGITIMACT  * 
See  Illegitimacy. 

LIBEL  AND  SLANDER  ~ 

Loss  of  election  or  appointment  to  office 
as  element  of  damages  for  libel  or  slan- 
der,   1129. 

Publication  that  employer  has  been  placed 
on  "unfair  list"  of  labor  union  as  libel- 
ous, 570. 

Sufficiency  of  complaint  in  action  for  slan* 
•  der  with  respect  to  averments  of  publica- 
tion and  of  time  and  place,  504. 

LIENS  — 

See  Meehanles'  Llena* 

LIFE  INSURANCE  — 

Industrial    insurance,    1186. 

LIMITATION  OF  ACTIONS  — 

Meaning  of  "revenue  laws"  in  statute  re* 
lating  to  limitation  of  actions,  210. 

LOSS  OF  ELECTION  — 
See  Libel  and  Slander* 

LOSS  OF  PROFITS  — 
See  Eminent  Domain* 

LOTTERIES  — 

See  Oaming. 

LUMP  SUM  AWARD  — 

See  Workmen's  Conipensation  Acts* 

MAILS  — 

See  Post  Offloe* 

MANDAMUS  — 

Mandamus  to  review  disbarment  proceed- 
ings,  837. 

MARITIME  EMPLOYEES- 

See  Workmen's  Compensation  Aote. 

MARRIAGE  — 

Validity  of  testamentary  disposition  in 
restraint  of  marriage,  1141. 

MASTER  AND  SERVANT  — 

Contract  of  employment:  term  of  employ- 
ment and  rate  of  compensation  of  one 
continuing  in  service  after  termination 
of  contract,  1176. 

— tips  as  part  of  earnings  or  wages,  1122. 

Employers'    liability    acts:    employees   en- 
titled to   protection  under   federal 
ployers'  liability  act,  55. 
Ann.  Cas.  li)18B. — 80. 


MASTER  AND  SERVANT  —  OontinneA. 

Employers'  liability  acts:  existence  of 
relation  of  employer  and  employee  un- 
der federal  employers'  liability  act,  46. 

Libel  and  slander:  publication  that  em- 
ployer has  been  placed  on  "unfair  list" 
of  labor  union  as  libelous,  570. 

Workmen's  compensation  acts:  "child"  in 
workmen's  compensation  act  aS  includ- 
ing illegitimate  child,  258. 

— constitutionality  of  workmen's  compen- 
sation act,  611. 

-—disease  as  accident  under  vorkmen's  com- 
pensation act,  309. 

— mcrease,  decrease,  termination  or  sus- 
pension of  allowance  under  workmen's 
compen sation  act,  ^  733 . 

— ^intoxication  of  employee  as  precluding 
recovery  under  workmen's  compensation 
act,  686. 

—lump  sum  award  under  workmen's  com- 
pensation  act,   604. 

— maritime  employees  as  within  purview 
of  workmen's  compensation  act,  661. 

— ^meaning  of  phrase  "average  weekly  earn- 
ings" in  workmen's  compensation  oi 
similar  act,  640. 

—person  employed  in  violation  of  law  as 
entitled  to  compensation  under  work- 
men's compensation  act,  679. 

—provisions  in  workmen's  compensation 
acts  respecting  medical  examination  of 
workmen,  670. 

—railroad  employees  as  within  purview  of 
workmen's  compensation  act,  664. 

—receipt  of  insurance  or  other  benefit  as 
affecting  right  to  compensation  imder 
workmen's  compensation  act,  635. 

—residence  of  beneficiary  as  affecting  right 
to  compensation  under  workmen's  com- 
pensation  act,  634. 

— ^review  of  facts  on  appeal  under  work- 
men's compensation  act,  647. 

"^right  to  and  effect  of  election  with  re- 
spect to  acceptance  of  provisions  of  work- 
men's compensation  act,  715. 

«— what  is  accident  arising  out  of  and  in 
course  of  employment  within  meaning 
of  workmen's  compensation  act,  768. 

— ^what  is  "injury"  or  "personal  injury" 
within  meaning  of  workmen's  compen- 
sation act,  362. 

— who  is  "dependent"  within  workmen's 
compensation  act,  749. 

—who  is  "workman"  within  meaning  of 
workmen's  compensation  act;  704. 

— ^workmen's  compensation  act  as  applica- 
ble to  injury  received  in  another  juris 
diction,  625. 

— workmen's  compensation  act  as  retro- 
active in  operation,  617. 

BffECHANICS'  UENS  — 

Necessary  or  proper  parties  to  action  tc 
foreclose  mechanic's  lien,  3. 

MEDICAI.  EXAMINATION  ~ 

See  WorlKmen'a  Compenaation  Aota. 

MEMORANDUM  ~ 
See  Frauds,  Statnte  of. 
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MINB8  ANB  MINERALS — 

Kesulting  rights  of  mine  owner  after  sever- 
ance of  surface  and  mineral  estates,  560. 

Right  of  tenant  in  common  to  remove  min- 
erals from  soil,  580. 

MINORA  — 
See  Infants. 

MOOT  CASE  — 
See  Aetions. 

MORTAUTT  TABLES  — 

Judicial  notice  of  mortality  tables,  416. 

MORTGAGES  — 

Mortgagee  of  premies  as  necessary  party 
defendant  to  acti<m  to  foreclose  mechan- 
ic's lien,  19. 

MOVING  PICTXrRES  — 

Engaging  in  labor  or  amusement  on  Sun- 
day as  offense  at  common  law  or  under 
statute  other  than  Sunday  law,  387. 

MUNICIPAL  CORPORATIONS  — 

Interest  on  municipal  bonds  as  factor  in 
determining  whether  municipality  has 
exceeded  constitutional  debt  limi^  508. 

Liability  of  municipality  for  acts  of  pub- 
lic administrator,  1074. 

Right  of  municipality  to  enter  into  busi- 
ness competition  with  citizen,  104. 

Validity  of  smoke  ordinance  or  statute,  173. 

NATURALIZATION  — 

''Child"  in  statute  relating  to  naturaliza- 
tion of  Indians  as  including  illegitimate 
-  child,  266. 

NAVIGABLE  ^ITATERS  — 

See  Waters  and  Watereonrsee* 


NEGLIGENCE  — 

Death  by  wrongful  act:  "child"  in  statute 
relating  to  death  by  wrongful  act  as  in- 
cluding  illegitimate   cbild,  ^55. 

Fire  insurance :  liability  of  insurance  agent 
to  owner  of  property  for  failure  to  pro- 
cure insurance,  1037. 

Food:  liability  for  injury  resulting  from 
foreign  substance  in  food,  225. 

Master  and  servant:  "child"  in  workmen's 
compensation  act  as  including  illegiti- 
mate child,  258. 

— constitutionality  of  workmen's  compensa- 
tion act,  611. 

— disease  as  accident  under  workmen's  com- 
pensation act,  309. 

— employees  entitled  to  protection  under 
federal  employers'  liability  act,  55. 

^-existence  of  relation  of  employer  and  em- 
ployee under  federal  employers'  liability 
act,  46. 

— increase,  decrease,  termination  or  suspen- 
sion of  allowance  under  workmen's  com- 
pensation act,  733. 

—intoxication  of  employee  as  precluding 
recovery  under  workmen's  compensation 
act,  686. 

— lump  sum  award  under  workmen's  com- 
pensation act,  694. 


NEGLIGENCE  —  ContlnnecL 

Master  and  servant:  maritime  employees 
as  within  purview  of  workmen's  com- 
pensation act,  661. 
-  —meaning  of  phrase  "average  weekly 
earnings"  in  workmen's  compensation  or 
similar   act,   640. 

•—person  employed  in  violation  of  law  as 
entitled  to  compensation  under  work- 
men's compensation  act,  679. 

— ^provisions  in  workmen's  compensation 
acts  respecting  medical  examination  of 
workmen,  670. 

— railroad  employees  as  within  purview  of 
workmen's  compensation  act,  664. 

•—receipt  of  insurance  or  other  benefit  aa 
affecting  right  to  eompensation  under 
workmen's  compensation  act,  635. 

«— residence  of  beneficiary  as  affecting  right 
to  compensation  under  workmen's  com- 
pensation act,  634. 

—review  of  facts  on  appeal  under  work- 
men's compensation  act,  647. 

—right  to  and  effect  of  election  with  re- 
spect to  acceptance  of  provisions  of  work- 
men's ccMnpensation  act,  715. 

—what  is  accident  arising  out  of  and  in 
course  of  employment  within  moaning  of 
workmen's  compensation  act,  768. 

—what  is  "injury"   or  "personal   injury" 
within  meaning  of  workmen's  compensa- 
tion act,  362. 
•    — ^who    is   "dependent"   within    workmen's 
compensation  act,  749. 

—who  is  "workman"  within  meaning  of 
workmen's  compensation  act,  704. 

—workmen's  compensation  act  as  applica- 
ble to  injury  received  in  another  juris- 
diction, 625. 

— ^workmen's  compensation  act  as  retroac- 
tive in  operation,  617. 

Public  administrators :  personal  liability  of 
public  administrator  for  injury  to  prop- 
erty administered,  1072. 

Public  officers:  neglect  of  duty  as  affecting 
right  of  public  officers  to  salary,  435. 

See  alao  Taxation* 

NEGOTIABLE  INSTRUMENTS  — 
See  Bills  and  Notes. 

NEW  TRIAL  — 


NONOCCUPATIONAL  DISEASE  — 
See  Diseaae. 

NONSUPPORT  — 

See  Hnsband  and  Wife* 

NOTES  — 

See  Bills  and  Notes. 

OCCUPATIONAL  DISEASE- 
See  Disease. 

OFFICER  OF  THE  REVENUE  — 

L^gal  meaning  of  "officer  of  the  revenue,* 
220. 

OFFICERS  —  . 
See  Fnblio  OAoers. 
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Legal  meaning  of  "ordinary  revenue/'  208. 

OVEBHAKGINO  TBEXS  — 
See  Adjoininc  Laado 


OWKEBS  OF  PREMISES  — 

Owner  of  premises  as  necessary  party  de- 
fendant to  action  to  foreclose  mechan- 
ic's lien,  11. 

See  also  Adjoimims  Laadoi 


PARENT  AND  OHIIJ>  — 

Ck>ntract  by  parent  for  services  of  minor 

child  as  binding  latter,  827. 
Parent  as  ''dependent"  within  workmen's 

compensation  act,  752. 
Presumption  and  burden  of  proof  of  undue 

influence  in  case  of  conveyance  inter  vivos 

by  parent  to  child,  457. 

PABTIAI.  INVALISITT  * 
See  Atttenuptial  Asveemente. 

PARTIES  TO  ACTIONS  — 

Necessary  or  proper  parties  to  action  to 
foreclose  mechanic's  lien,  3. 


Payment  to  prevent  apprehended  injury  to 
business  as  payment  under  duress,  516. 

See  also  BlUs  amd  Notes;  Faeility  of 
Payment. 

PERSONAL  IN  JURY  — 

What  is  "injury"  or  "personal  injury** 
within  meaning  of  workmen's  compensa- 
tion act,  362. 

PERSONAL  PROPERTY  ~ 

See  Emiaent  Dosiaiii;  Hiisliaad  and 


See  Ezeevtors  and  Administrators. 

PERSONAL  SERVICES  — 
See  Parent  and  Cliild. 

PLEADING  — 

"Child"  in  pleading  as  including  illegiti- 
mate child,  261. 

Pleading  in  action  for  breach  of  warranty 
in  sale  of  seed,  86. 

Sufficiency  of  complaint  in  action  for  slan- 
der with  respect  to  averments  of  publica- 
tion and  of  time  and  place,  504. 


Liability  of  civilian  for  purchasing  or  re- 
ceiving in  pledge  public  property  from 
soldier  or  sailor,  523. 

POOR  AND  POOR  LAWS  — 

"Child"  in  statute  relating  to  poor  as 
including  illegitimate  child,  257. 

PORTERS  * 

See  Averase  Weekly  Earnings. 


POSTHmftOUS  CHILD  — 

Posthumous  child  as  "dependent"  within, 
workmen's  compensation  act,  755. 

POST  OFFICE  — 

Validity  of  espionage  act,  1011. 

What  constitutes  cruel  and  unusual  pun- 
ishment for  use  of  mails  for  fraudulent 
purpose,  401. 


See  Stock  and  Stoekkolders* 


PRESUMPTIONS  — 

Presumption  and  burden  of  proof  of-  un- 
due influence  in  case  of  conveyance  inter 
vivos  by  parent  to  child,  457. 

See  also  Gifts. 


''Child"  in  statute  of  pretermission  aa  in*- 
eluding  illegitimate  child,  253. 

PRINCIPAL  AND  AGENT  — 
See  Aseney. 

PRINCIPAL  AND  SURETY  — 
See  Snretyskip. 

PRINCIPAL  CONTRACTOR  — 
See  Contraetors. 

PRINTED  SIGNATURE  — 
See  Frauds,  Statute  of. 

PROFITS  — 

See  Eminent  Domain. 

PROMISSORY  NOTES  — 

See  Bills  and  Notes. 

PUBLIC  ADMINISTRATORS  — 
See  Eneentors  and  Administrators.. 

PUBLICATION  — 

See  Libel  and  Slander. 

PUBLIC  LANDS  — 

Power  of  state  to  grant  title  to  land  under 
navigable  water,  1107. 

PUBLIC  OFFICERS  — 

Neglect  of  duty  as  affecting  right  of  public- 
officer  to  salary,  435. 

PaiTnent  made  to  public  official  to  prevent 
apprehended  injury  to  business  as  pay- 
ment under  duress,  519. 

Personal  liability  of  officer  for  sale  of 
property  for  taxes  under  void  statute. 
190. 

See  also  Libel  and  Slander. 


PUBLIC 
See  Army 


and  Navy. 


PUBLIC  SERVICE  COBOfflSSIONS  — 

Power  of  public  service  commission  to  pre- 
vent maintenance  of  electric  wires  in 
close  proximity,  847. 
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PUBLIC  SERVICE  CORPORATIONS  — 

Building  restriction  or  restrictive  agree- 
ment as  binding  public  or  public  service 
corporation,  591. 

PUBLIC  UTIUTIES  — 

Right  of  municipality  to  operate  public 
utility  in  competition  with  citizen,  106. 

PUIXMAN  CARS  — 

See  Sleeping  Car  CompAiiies* 

PUNSHMENT  — 

See  Sentence  and  Pnniflhnient. 

RAIUEtOADS  — 

See  Eminent  Bomain;  Employers* 
Iiiability  Aet«;  Workaien's  Com- 
pensation Aets* 


Legal  meaning  of  "revenue  measure,*'  218. 


What  constitutes  cruel  and  unusual  pun- 
ishment for  rape,  399. 

RECEIVERS  — 

Receiver  of  property  as  necessary  party 
defendant  to  action  to  foreclose  mechan- 
ic's lien,  23. 

RECOVERY  OF  PAYMENTS — 
See  Payment. 

RECREATION  ~ 
See  Jnry. 


See  Insanity. 

REMOVAL  — 

See  Trusts  and  Tmstees. 

REMOVAL  OF  CAUSES  — 

Meaning  of  "revenue  laws"  in  statute  re- 
lating to  removal  of  causes,  270. 

RENEIVAL  OF  CONTRACTS  — 
See  Master  and  Servant. 


See  Statutes. 


REPRESENTATIVES  — 

See  Ezeentors  and  Administrators. 

RESIDENCE  — 

See  Workmen's  Compensation  Aets. 

RESTRAINT  OF  MARRIAGE  — 

See  Marriage. 

RESTRICTIONS  — 

See  Bnilding  Restrictions. 


Legal  meaning  of  "revenue,"  200. 

REVENUE  DEBTS  OR  CHARGES  — 

Legal     meaning    of     "revenue    debts 
charges,"  219. 

REVENUE  LAWS  — 

Legal  meaning  of  "revenue  laws,**  209. 


or 


Legal  meaning  of  "revenue  tax,"  219. 


See  Statutes. 


What  constitutes  cruel  and  unusual  pun- 
ishment  for  robbery,  400. 

SAILORS  — 
See  Army  and  Navy. 


Express  or  implied  warranty  on  sale  of 
seed,  72. 

Liability  for  injury  resulting  from  foreign 
substance  in  food,  225. 

Right  of  conditional  vendee  to  recover  dam- 
ages for  breach  of  warranty,  914. 

Warranty  to  agent  ae  inaring  to  benefit 
of  undisclosed  principal,  130. 

SCINTILLA  — 
See  Evidence. 


Express  or  implied  warranty  on   sale  of 
seed,  72. 

SENTENCE  AND  PUNISHMENT  — 

What  is  cruel  and   unusual   punishment^ 
396. 

SERVICES  — 
See  Parent  and  Child. 


See  Mines  and  Minerals. 

SHIPS  AND  SHIPPING  — 

Employee  working  on  watercraft  as  en- 
titled to  protection  under  federal  employ- 
ers' liability  act,  08. 

SIGNATURE  — 

See  Frauds,  Statnte  of. 

SISTER  — 

Sister  as  "dependent"  within  workmen's 
compensation  act,  759. 

SLANDER  — 

See  Libel  and  Slander. 

SLEEPING  CAR  COMPANIES  — 

Pullman  car  employee  as  employee  of  rail- 
road under  federal  employers'  liability 
act,  53. 

SMOKE  — 

Validity  of  smoke  ordinance  or  statute,  173. 

SOLDIERS  — 

See  Amiy  and  Navy. 

STATES  — 

See  Pnlilie  Lands. 
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STATUTE  OF  FRAITDS  * 
See  Frauds,  Statute  of. 

STATXTTE  OF  LIMITATIONS  — 
See  Itfimitatlon  of  Actloas. 


STATUTES  ~ 

"Child"  in  statute  as  including  illegitimate 
child,  250. 

Effect  of  repeal  or  amendment  of  repealing 
statute  as  reviving  repealed  statute,  281. 

Workmen's  compensation  act  as  retroac- 
tive in  operation,  617. 

STEPCHILDREN  — 

Stepchild  as  "dependent"  within  workmen's 
compensation  act,  756. 

STOCK  AND  STOCKHOLDERS  — 

Liability  on  stock  subscription  as  depend- 
ent upon  wholo  amount  of  stock  having 
been  subscribed.  1137.         ^ 

Pnrchase  of  stock  by  director  as  affected 
by  fiduciary  relntioii  to  stockholder,  241. 

Bight  of  stockholder  to  preference  in  sub- 
scribing for  new  stock,  132. 

STREET  RAILWAYS  — 
See  Worknten's  Compensation  Aots« 

SUBSCRIPTION  — 
See  Stoek  and  StooUtolders. 

SUNDAYS  AND  HOLIDAYS  — 

Engaging  in  labor  or  amusement  on  Sun- 
day as  offense  at  common  law  or  under 
statute  other  than  Sunday  law,  387. 

SUPPORT  — 

See  Hnsband  and  Wife. 


Liability  of  sureties  on  bond  of  public  ad- 
ministrator, 1072. 

Surety  on  bond  of  contractor  or  purchaser 
as  necessary  part.v  defendant  to  action 
to  foreclose  mechanic's  lien,  23. 

SURFACE  ~ 

See  BCines  and  Minerals. 

SUSPENSION  OF  ALLOWANCE  * 
See  Workmen*!  Compensation  Aets. 

TABLES  — 

See  Mortality  Tables. 

TAXATION  — 

Personal  liability  of  officer  for  sale  of 
property  for  taxes  under  void  statute, 
190. 

TENANTS  IN  COBIMON  — 

Right  of  tenant  in  common  to  remove 
minerals  from  soil,  580. 

TENT  — 

Legal  meaning  of  "tent,"  138. 

TERMINATION  OF  ALLOWANCE  — 
.  See  Workmen's  Compensation  Acts. 


TERMINATION  OF  CONTRACT  — 

See  Master  and  Servant. 

THEATERS  AND  AMUSEMENTS  — 

Engaging  in  labor  or  amusement  on  Sunday 
as  offence  at  common  law  or  under  stat- 
ute other  than  Sunday  law,  387. 

TIME  OF  PAYMENT  — 
See  Rills  and  Notes. 

TIPS  — 

Tips  as  part  of  earnings  or  wages,  1122. 

TORTS  — 

See  Taxation;  Witnesses. 

TRANSACTIONS   WITH   BECEDENTS 
See  Witnesses. 

TREES  AND  TIMBER  — 

Riglits  of  adjoining  landowners  with  re- 
spect to  tree  on  or  overhanging  boundary 
line,  1157. 

TRIAL  — 

Continuance  in  divorce  cases,  1087. 
See  also  Jnry. 

TRUSTS  AND  TRUSTEES  — 

Antagonism  or  ill  feeling  between  trustee 
and  beneficiary  as  ground  for  removal 
of  trustee,  1044. 

Cestui  que  trust  ba  necessary  party  defend- 
ant to  action  to  fdTeclose  mechanic's  lien, 
18. 

Trustee  of  property  as  necessary  party  de- 
fendant to  action  to  foreclose  mechanic's 
lien,  17. 

UNDISCLOSED  PRINCIPAL  — 
See  Aseney. 

UNDUE  INFLUENCE  — 

Presumption  and  burden  of  proof  of  undue 
influence  in  case  of  conveyance  inter 
vivos  by  parent  to  child,  457. 

UNFAIR  LIST* 

See  Labor  Combinations. 

UNLAWFUL  ASSEMBLY — 

Engaging  in  labor  or  amusement  on  Sun- 
day as  ofTense  at  common  law  or  under 
statute  other  than  Sunday  law,  387.  ' 

UNUSUAL  PUNISHMENT  — 
See  Sentence  and  Pnniskment. 

USURY  — 

What  constitutes  cruel  and  unusual  pun- 
ishment for  taking  usury,  400. 

VASECTOMY  — 

Vasectomy  as  cruel  and  unusual  punish- 
ment, 398. 

VENDOR  AND  PURCHASER  — 

Building  restriction  or  restrictive  agree- 
ment as  binding  public  or  public  service 
corporation,  591. 
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See  Sliipe  and  Slilppiac. 


WAGES  — 

See  Master  and  Serr 


WAR~ 

Nature  and  scope  of  war  power,  1009. 
Validity  of  eBpiona^e  act,  1011. 
See  also  Army  and  NaTy. 

WABBANTT  -^ 

Express  or  implied  warranty  on  sale  of 
seed,  72. 

Right  of  conditional  vendee  to  recover  dam- 
ages for  breach  of  warranty,  914. 

Warranty  to  agent  as  inuring  to  benefit  of 
midieclosed  principal,  130. 


See  Slilpe  and  SUppInc* 

WATEBS  AND  WATEBCOUBSES -^ 

Power  of  state  to  grant  title  to  land  under 
navigable  water,  1107. 


EA&NINGS 
See  Averase  IXreekly 


WIDOW  — 

Widow  of  owner  of  premises  aa  necessary 
party  defendant  to  action  to  foreclose 
mechanic's   lien,   14. 

See  also  EqnltaUe  Eleotlon* 


See  HnslMuid  and  Wife. 

WIIXS  — 

"Child"  in  will   as  including  illegitimate 

child,  261. 
Election  by  widow  to  take  under  will  as 

affecting  her  right  to  intestate  property, 

ITOO. 

Power  or  duty  of  administrator,  guardian, 
or  the  like,  to  contest  will,  536. 

Validity  of  testamentary  disposition  in 
restraint  of  marriage,  1141. 


See  Eleetrieity. 

WITNESSES  — 

Competency  of  witness  to  testify  as  to  his 
own  age,  427. 

Rule  excluding  testimony  relating  to  trans- 
action with  decedent  as  applicable  to  ac- 
tion ex  delicto,  98. 

WORDS  AND  PHRASES  — 

"All  revenue:"  legal  meaning  of  "all  reve- 
nue," 206. 

"Average  weekly  earnings:'*  meaning  of 
phrase  "average  weekly  earnings'*  in 
workmen's  compensation  or  similar  act, 
640. 

— ^tips  as  part  of  "average  weekly  earn- 
ings" under  workmen's  compensation 
act,  1122. 

"Bills  for  raising  revenue:"  legal  meaning 
of  "bills  for  raising  revenue,"  209. 


WORDS  AND  PHRASES  —  Contlnmed. 

"Board  or  revenue:"  legal  meaning  of 
"board  of  revenue,"  220. 

"Child"  as  including  illegitimate  child.  249. 

"Dependent:"  who  is  "dependent"  within 
workmen's  compensation  act,  749. 

"Estimated  revenue:"  legal  meaning  of 
"estimated  revenue,"  206. 

"Facility  of  payment:"  construction  of 
"facility  of  payment"  clause  in  indus- 
trial insurance  policy,  1193. 

"General  revenue: '  legal  meaning  of  "gen- 
eral revenue,"  207. 

"Injiuy:"  what  is  "injury"  within  mean- 
ing of  workmtti's  compensation  act,  362. 

"Officer  of  the  revenue:'^  legal  meaning  of 
"officer  of  the  revenue,"  220. 

"Ordinary  revenue:"  legal  meaning  of 
"ordinary  revenue,"  208. 

"Personal  injury:"  what  is  "personal  in- 
jury" within  meaning  of  workmen's  com- 
pensation act,  362. 

"Revenue:"  legal  meaning  of  **revenue," 
200. 

"Revenue  debts  or  charges:"  legal  meaning 
of  "revenue  debts  or  charges,"  219. 

"Revenue  laws:"  legal  meaning  of  "revenue 
laws,"  209. 

"Revenue  measure:"  legal  meaning  of 
"revenue  measure,"  218. 

"Revenue  tax":  legal  meaning  of  "revenue 
tax  "  219, 

"Tent: " "legal  meaning  of  "tent,"  138. 

"Workman:"  who  is  "workman"  within 
meaning  of  workmen's  compensation  act, 
704. 

See  alio  Eridence. 


WORKMEN'S  COMPENSATION  ACTS 

Accident  or  injury  within  act:  disease  aa 
accident  under  workmen's  compensation 
act,  309. 

— ^what  is  accident  arising  out  of  and  in 
course  of  employment  within  meaning  of 
workmen's  compensation  act,  768. 

—what  is  "injury"  or  "personal  injury" 
within  meaning  of  workmen's  compen- 
sation act,  362. 

— workmen's  compensation  act  as  applica- 
ble to  injury  received  in  another  juris- 
diction, 625. 

Appeal  and  error:  review  of  facta  on  ap- 
peal under  workmen's  compensation  act^ 
647. 

"Average  weekly  earnings:"  meaning  of 
phrase  "average  weekly  earnings"  in  work- 
men's compensation  or  similar  act,  640. 

— tips  as  part  of  "average  weekly  earnings" 
under  workmen's  compensation  act,  1122. 

Award  or  all6wance :  increase,  decrease,  ter- 
mination or  suspension  of  allowance  un- 
der workmen's  compensation  act,  733. 

— lump  sum  award  under  workmen's  com- 
pensation act,  694. 

DefeuRes:  intoxication  of  employee  as  pre- 
cluding recovery  under  workmen's  com- 
pensation act,  686. 

— receipt  of  insurance  or  other  benefit  as 
affecting  right  to  compensation  under 
workmen's  compensation   act,  635. 


INDEX  TO  NOTES. 
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waaxMEirs  oomtensation  acts 

—  Continiiecl. 

Dependents  witiiiin  act:  ''child"  in  work- 
men's compensation  act  as  including  ille- 
gitimate child,  258. 

— residence  of  beneficiary  as  affecting  right 
to  compensation  imder  workmen's  com- 
pensation act,  634. 

— ^who  is  "dependent"  within  workmen's 
compensation  act,  749. 

Election  to  accept  act:  right  to  and  effect 
of  election  with  respect  to  acceptance  of 
provisions  of  workmen's  compensation 
act,  715. 

Employees  within  act:  maritime  employees 
as  within  purview  of  workmen's  compen- 
sation act>  661. 


WaRXMENni  COMPENSATION  ACTS 
—  Contijiiied. 

Employees  within  act:  person  employed 
in  violation  of  law  as  entitled  to  com- 
pensation under  workmen's  compensation 
act,  679. 

—railroad  employees  as  within  purview  of 
workmen's  compensation  act,  664. 

— who   is   "workman"   within   meaning  of 

.    workmen's  compensation  act,  704. 

Medical  examination:  provisions  in  work- 
men's compensation  acts  respecting  medi- 
cal examination  of  workmen,  670. 

Retroactive  operation:  workmen's  compen- 
sation act  as  retroactive  in  operation, 
617. 

Validity  of  workmen's  compensation  act, 
611. 
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